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REPORTS ANALYSIS REFERRAL
TO

OFFICE OF GENERAL COUNSEL

pATE: Auqust 14, 1991

ANALYST: PAT SHEPPARD

I. COMMITTEE: Rick Montoya for United States Senate
Committee (C00216549)
Luther G. Branham, Treasurer
5119A Leesburg Pike, Suite 117
Falls Church, VA 22041

II. RELEVANT STATUTE: 2 U.S.C. §434(b)(5)(D)
2 U.S.C. §434(b)(3)(E)

III. BACKGROUND:
Failure to File Supporting Schedules

The Rick Montoya for United States Senate Committee
("the Committee”) has failed to file required supporting
schedules totaling $136,438.02.

Line 13(a), Column A of the Detailed Summary Page of the
Committee’s 1990 Mid Year Report discloses $63,956.03 in loan
receipts. Line 19(a), Column A of the Detailed Summary Page
discloses $69,386.63 in loan repayments (Attachment 2).

Schedule C of the Committee’'s report indicates that
several loans totaling $45,000 from the Western Bank have
been repaid and consolidated by a new secured loan
(Attachment 3). In addition, Schedule C indicates that
$5,430.60 has been paid on the new loan. The Committee
failed to provide a supporting Schedule B to itemize the
$50,430.60 in bank loan repayments.

54030971520

Line 13(a), Column A of the Detailed Summary Page of the
Committee’s 1990 Year End Report discloses $62,461.13 in loan
receipts. Line 19(a), Column A of the Detailed Summary Page
discloses $62,461.13 in loan repayments (Attachment 4). The
amount on Lines 13(a) and 19(a) egual the amount of the loans
itemized on Schedule C from the candidate ($19,457.42) and
Western Bank (543,003.71) (Attachment 5). The Committee
failed to provide a supporting Schedule A totalling
$43,003.71 for the bank 1loan and Schedule B totalling
$43,003.71 for the bank locan, for a total of $86,007.42 in
missing schedules on the 1990 Year End Report.




On May 7, 1991, Requests for Additional Information
("RPAIS") for both reports were sent to the Committee
(Attachments 6 and 7). The RFAIs r est that the Committee
provide the omitted supporting schedules. The RFAIs note
that all loan repayments must be itemized, regardless of the
amount.

In addition, the RFAI for the 1990 Year End Report
suggests that the Committee may have inflated their totals if
the loans have just been renegotiated. On May 30, 1991, a
Second Notice was sent to the Committee for failure to
respond (Attachment 8).

On July 3, 1991, a Reports Analysis Division analyst
exhausted all means to get a phone number for the candidate
or treasurer (Attachment 9).

As of this date, no further response has been received.

. OTHER PENDING MATTERS INITIATED BY RAD:

None
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All reports have been reviewed.

Cash on Hand as of 12/31/90 - $131.45

Debts owed by Committee as of 12/31/90 - $124,192.66
Debts owed to Committee as of 12/31/90 - $0
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FEDERAL ELECTION COMMISSION

WASHING TN DO Joes)

Luther G, Sranham, Treasurer

Rick montoys For United States
Senate Committees

S119A Leenburc Pike, Suite .17

Palls Church, VA 22041

Identifica*ion Number: CO00216549
Reference: Nid-Year Report (1/1/90-6/30/90)

Dear F-. Branham:

This letter {is prompted by the Commissionts? preliminary
fev.ew o1y the report(s) ctwiferenced above. The reviev raised
questions concerninc =ertain informastion contained im the
reportis). An itemisation follows:

-Line 13(a), Columa A, of the Detailed Sumsary Page
discloses $63,956.03 in candidate loans. Octoznlo c
supporting Line 13(a) itemizes $63,710.58 in loans.
Please explain the discrepancy and amend your reportis).
(11 Crr $104.3(a))

~Line 19%(a), Columan A, of the Detailed Summary Page
discloses $69,396.93 in loan =« to the
candidate. Schedule C supporting Line 19(a) itemises
$69.091.18 in repayments. Please explain the
discrepancy and amend your reportis).y (11 CrR
$104.3(b))

-Please provide a Schedule 85 to support the amsount
reported on Line 19(a), Column A, of the Detailed ?s

Sumaary Page. l;ch loan topay:oat -ad; by the eo-éitoo
must be itemized on a supporting Schedule B, t!!it ess

of the asount of the re nt.
5 . (4)TIIT) and (Iv] PayRent

-Your calculations for the loan schedule (Schedule C)
appears to be incorrect. Our calculations disclose an
apparent discrepancy of $4,929.21 in the loan owed to
the bank. ($45,000 - §$5,430.60 = $39,569.40). Pleane
provide the correct outstanding balance or paysent sade
to the loan on Schedule C.

A written response or an amendment to your origimal report(s)
correcting the above problem(s) should be filed with the Secretary
of the Senate, 232 HNart Senate Office BSuilding, washington, BC
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20510 within fifteen (15) da
need assistance, pleass fee
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Attachment ¢ (

s of the date of this letter. .f you
free to contact me on our toll-free

susber, (00v) 424-9530. Ny locsl nuaber is (202) 376-2480.

Sincerely,

Rr S\.ﬂw«Q

rat Sheppard
Senior Reports Analyst
Reports Analysis pivisieon
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FEDERAL ELECTION COMMISSION

WASHINGCTON DC J0d0e)

__.Luther G. Branham, Treasurer
' Ri=k Montcya For United States
Senate Tommittes
S119A Leeshurg “‘ke, Suite 117
ralle Church, VA 22041

Identification Number: CO00218549
Reference: Year End Report (7/1/90-12/31/90)

Dear Ar. Eranham:

This letter is prompted by the Commission’s prelisinary
review of the report(s) rererenced above. The reviev raised
questions concerning <certain information contained im the
report(s). An itemization follows:

=Column B figures for the tunna:z. and Detailed Summasry
Pages should equal the sum of Columan B figures on
youtr previcus report and the Column A figures on this
report. Please amend your report to correct the Columa
B discrepancies for Line(s) 13(a), 13{ec), 16, 19%a).
19(ec;, 22 and any subsequent reporti(s) wvhich may be
affected this correction. WNote that Columan B should
;:::oct only the year-to-date totals for calendar year

-The beginning cesh balance of this report does not
equal the ending balance of your 1990 Nid-Year report.
Please clarify this discrepancy and amend any subseguent
report(s) wvhich may be affected by this correction.

-Please provide Schedules A and C to support the amount
reported on Line 13(a) of the Detailed Summary Page.
Bach person who makes a loan to your comaittee or to the
candidate acting as an agent of the committes must be
repoited on Schedule A and S.hedule C. The itemization
on Schedule A must include the person’s full nase,
mailing address and zip code, along with the name of
his/her employer, the date of the contribution/loan and
the aggregate year-to-date amount of contributions made
by the person. Schedule C sust include any endorser or
guarantor of the loan, the date the loan was made and
all other terss of the loan. If the loan {s from the
candidate, you wmust indicate if it is from his/her
personal funds. (11 Crr §104.3(a)(4d)(iv))
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-Please provide a Schedule B to support the amount
reporteu. on Line 19(a), Column A, of the Detailed
Summarv Page. Each loan repaymert made by the committes
-u-t be itemized on a supporting Schedule B, regardless

the amount of the repaysent. l!! i

‘[U] (B ()TIT" T and (1v])

-if the Committese is only disclosing that =a losn has

been renegotisted, you have inflated your receipt and

expenditures totals by =»dding this transaction on the

Detailed oummary Page Amend you report to delete this

transactin~n from your report. If new loans were

seceived and/or loan aysent wvas msade then please
p-~vide the omitted lchtdutc..

A written response or an asendment to your original report(s)
correcting the above probles(s) should be filed with the Secretary
of the Senate, 23° “art Sznate Office Building, Washington, BC
20510 wacthin fifteen (15) days of the date of this letter. If you
need assistance, please feel free to contact me on our toll-free
nuaper, (°7°3) 224-9530. Ny lc -1 number is (202) 376-2480.

dincerely,

o

Pat Sheppard
Senior Reports Analyst
Reports Analysis Division




FEDERAL ELECTION COMMISSION
WASHINGTON DC J0M)

May 30, 1991

Luther G. Branham, Treasurer

Rick Montcye For United States
Senate "ommittee

5115~ Lessburg Pike, Suite 117

*Falls Church, VA 22041

Iden*‘fication Nu—.er: CO0216549

®aference: Mid-Year (1/1/90-6/30/90) and Year End Report
(7/1/90-12/31/9¢) Reports

Dear Nr. Branham:

This letter is to inform you that as of Ray 29, 1991, the
Commission has not received your response to our requests for
additional information dated May 7, 1991. Those notices r sted
information essential to full public disclosure of r federal
election financial activity and to ensure compliance with
provisisns of the Federal Election Campaign Act (the Act). Copies
of our original requests are enclosed.

If no response is received within fifteen (15) days from the
date of this notice, the Commission may chooss to initiate audit
or legal enforcement action.

If you should have any questions related to this matter,
please contact Pat Sheppard on our toll-free number (800) 424-9530
or our local number (202) 376-2480.

Sincerely,

Jochn D. Gibson
Assistant Staff Dircecter
Reports Analysis Division

Enclosures

e —
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MEMORANDUM TO FILES: DATE: July 3, 1991
KX Telecon
Visit
NAME OF THE COMMITTEE: Rick Montoya for United States Senate
Committee (NM)
SUBJECT: RFAIs for 1990 Mid Year and Year End Reports

FEC REP: Pat Sheppard

COMMITTEE REP: None

I tried both the Virginia and New Mexico Operator to get a
telephone number for the candidate or treasurer. I was told by
the Virginia operator that the telephone number for the candidate
was a non-published number and there was no listing for the
treasurer. The New Mexico operator had no 1listings.
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SECRETARIAT
FEDERAL ELECTION COMMISSION 910CT 24 PM12: 09
999 E ST. N.W.
WASHINGTON, D.C. 20463
FIRST GENERAL COUNSEL'S REPORT
RAD Referral: #91L-77
Staff Member: Richard M. Denholm
SOURCE: I NTERNALTLY GENERATED
RESPONDENTS : Rick Montoya for United States Senate

Committee and Luther G. Branham, as
treasurer

RELEVANT STATUTES: U.S5.C. § 434(b)(5)(D)
U.S.C. § 434(b)(3)(E)

INTERNAL REPORTS
CHECKED: Referral Material
Disclosure Reports

FEDERAL AGENCIES
CHECKED: None

I. GENERATION OF MATTER

The Office of General Counsel received a referral from the
Reports Analysis Division on August 14, 1991. The basis of the
referral is the failure of the Rick Montoya for United States
Senate Committee and Luther G. Branham, as treasurer (the
"Committee"), to file a required supporting Schedule B for
$50,430.60 in bank loan repayments. In addition, the Committee
failed to file a required supporting Schedule A and required
supporting Schedule B for a $43,003.71 bank loan.

II. FACTUAL AND LEGAL ANALYSIS

The Federal Election Campaign Act of 1971, as amended, (the
"Act") requires the principal committee of each candidate for

federal office to report each person who makes a loan to the




3 8

5

I

~
O
o
MM
o
-
o

g

reporting committee during the reporting period together with
the identification of any endorser or guarantor of such loan,
and date and amount or value of such loan. 2 U.S5.C.

§ 434(b)(3)(E). 1In addition, the committee is required to
report each person who receives a loan repayment from the
reporting committee during the reporting period, together with
the date and amount of such loan repayment. 2 U.S.C.

§ 434(b)(5)(D). The term "person" is defined as "an
individual, partnership, committee, association, corporation,
labor organization, or any other organization or group of
persons..." 2 U.S5.C. § 431(11).

Mr. Rick Montoya was a candidate for the United States
Senate for New Mexico in the 1988 primary election. Mr. Montoya
lost the primary election by only capturing 28% of the vote.
According to the Statement of Organization filed with the
Commission on July 31, 1987, Rick Montoya for United States
Senate Committee is the authorized principal campaign committee
of Rick Montoya, and Luther G. Branham is its treasurer.

On its 1990 Mid Year Report, the Committee disclosed that
it had consolidated and repaid a number of loans totaling
$45,000 by obtaining a new secured loan from Western Bank. In
addition, the Committee disclosed that it had paid $5,430.60 on
that $45,000 loan. Therefore, the total amount of loan
repayments was $50,430.60.

Pursuant to 2 U.5.C. §434(b)(5)(D), the Committee was
required to report the $50,430.60 in loan repayments which were

made to Western Bank. Although the Committee included this
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amount on its summary pages, it failed to provide the necessary
supporting schedules. On May 7, 1991, the Commission reminded
the Committee, in writing, that each loan repayment must be
itemized on a supporting Schedule B regardless of the amount of
the loan. The Committee did not respond. On May 30, 1991, the
Commission again reminded the Committee that it had failed to
provide the required schedule. As of September 4, 1991, the
Committee had not responded.

On its 1990 Year End Report, the Committee reported a
$43,003.71 bank loan from Western Bank. Pursuant to 2 U.S.C.

§ 434(b)(3)(E), the Committee was required to identify each
person who made a loan to the Committee during the reporting
period. The Committee failed to provide the required Schedule A
for the bank loan in the amount of $43,003.71 and failed to
provide the required Schedule B for the same bank loan in the
amount of $43,003.71.

On May 7, 1991, the Commission notified the Committee, in
writing, that each person who makes a loan to the Committee must
be reported on a supporting Schedule A and Schedule B. The
Committee did not respond. Again, on May 30, 1991, the
Commission notified the Committee, in writing, of its need to
comply with the requests for information. As of September, 4,
1991, the Committee had not responded.

The Committee did not file the required supporting
Schedule B for $50,430.60 in bank loan repayments and has not
filed required supporting Schedule A and Schedule B for a

$43,003.71 bank loan the Committee received. Therefore, the
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Office of the General Counsel recommends that the Commission

find that there is reason to believe that the Rick Montoya for

United States Senate Committee and Luther G. Branham, as
treasurer, violated 2 U.S.C. §§ 434(b)(3)(E) and 434(b)(5)(D).
I11. RECOMMENDATIONS
1. Open a MUR
2. Find reason to believe that the Rick Montoya for United
States Senate Committee and Luther G. Branham, as

treasurer, violated 2 U.S.C. §§ 434(b)(3)(E) and
434(b)(5)(D).

Approve the appropriate letter, and the attached Factual
and Legal Analysis.

Lawrence M. Noble
General Counsel

/) (13 /;4 ,- - ﬁz ‘ )
LT Fix s i
Date ‘ Lo1gs G. Lerner TRy,

Associate General Counsel

Attachments:

1. Referral Materials
2. Factual and Legal Analysis

Staff Member: Richard Denholm
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of /;-3‘/’%’/

Rick Montoya for United States Senate RAD Referral
Committee and Luther G. Branham, as #91L-77
treasurer.

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal Election
Commission, do hereby certify that on October 28, 1991, the
Commission decided by a vote of 5-0 to take the following
actions in RAD Referral #91L-77:

WS Open a MUR.

2. Find reason to believe that the Rick Montoya
for United States Senate Committee and
Luther G. Branham, as treasurer, violated
2 U.S5.C. §§ 434(b)(3)(E) and 434(b)(5)(D).
Approve the appropriate letter, and the
Factual and Legal Analysis, as recommended
in the General Counsel’s Report dated
October 23, 1991.

Commissioners Aikens, Elliott, Josefiak, McDonald, and
McGarry voted affirmatively for the decision; Commissioner

Thomas did not cast a vote.

tary of the Commission

Received in the Secretariat: Thurs., Oct. 24, 1991 12:09 p.m.
Circulated to the Commission: Thurs., Oct. 24, 1991 4:00 p.m.
Deadline for vote: Mon., Oct. 28, 1991 4:00 p.m.

bjf




FEDERAL ELECTION COMMISSION

WASHINGTON, DC 20463

November 8, 1991

Luther G. Branham, Treasurer
Rick Montoya for United States Senate Committee
5119A Leesburg Pike Suite 117
Falls Church, Virginia 22041

MUR 3444

Rick Montoya for United
States Senate Committee
and Luther G. Branham,
as treasurer

Dear Mr. Branham:

On October 28, 1991, the Federal Election Commission found
that there is reason to believe the Rick Montoya for United
States Senate Committee ("Committee"”) and you, as treasurer,
violated 2 U.S5.C. §§ 434(b)(3)(E) and 434(b)(5)(D), provisions
of the Federal Election Campaign Act of 1971, as amended
{the "Act"). The Factual and Legal Analysis, which formed a
basis for the Commission’s finding, is attached for your
information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against the Committee and you, as
treasurer. You may submit any factual or legal materials that
you believe are relevant to the Commission’s consideration of
this matter. Please submit such materials to the General
Counsel’s Office within 15 days of your receipt of this letter.
Where appropriate, statements should be submitted under oath.

In the absence of any additional information demonstrating
that no further action should be taken against the Committee and
you, as treasurer, the Commission may find probable cause to
believe that a viclation has occurred and proceed with
conciliation.
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Luther G. Branham, Treasurer
Page 2

If you are interested in pursuing pre-probable cause
conciliation, you should so reguest in writing. See 11 C.F.R.
§ 111.18(d). Upon receipt of the request, the Office of the
General Counsel will make recommendations to the Commission
either proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
pursued. The Office of the General Counsel may recommend that
pre-probable cause conciliation not be entered into at this time
so that it may complete its investigation of the matter.
Further, the Commission will not entertain requests for
pre-probable cause conciliation after briefs on probable cause
have been mailed to the respondent.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. 1In addition, the Office of the General
Counsel ordinarily will not give extensions beyond 20 days.

If you intend to be represented by counsel in this matter,
please advise the Commission by completing the enclosed form
stating the name, address, and telephone number of such counsel,
and authorizing such counsel to receive any notifications and
other communications from the Commission.

This matter will remain confidential in accordance with
2 U.S.C. §§ 437g(a)(4)(B) and 437g(a)(12)(A), unless you notify
the Commission in writing that you wish the investigation to be
made public.

For your information, we have enclosed a brief description
of the Commission’s procedures for handling possible violations
of the Act. If you have any guestions, please contact
Richard M. Denholm II, the staff member assigned to this matter,
at (202) 219-3690.

J Watren McGarry
Chairman

Enclosures
Factual and Legal Analysis
Procedures
Designation of Counsel Form
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS
RESPONDENTS: Rick Montoya for United States Senate MUR:

Committee and Luther G. Branham, as
treasurer

The Federal Election Campaign Act of 1971, as amended, (the
"Act”™) requires the principal committee of each candidate for
federal office to report each person who makes a locan to the
reporting committee during the reporting period together with
the identification of any endorser or guarantor of such loan,
and date and amount or value of such loan. 2 U.S.C.

§ 434(b)(3)(E). 1In addition, the committee is required to
report each person who receives a loan repayment from the
reporting committee during the reporting period, together with
the date and amount of such locan repayment. 2 U.S.C.

§ 434(b)(5)(D). The term "person” is defined as "an
individual, partnership, committee, association, corporation,
labor organization, or any other organization or group of
persons..." 2 U.S.C. § 431(11).

Mr. Rick Montoya was a candidate for the United States
Senate for New Mexico in the 1988 primary election. According
to the Statement of Organization filed with the Commission on
July 31, 1987, Rick Montoya for United States Senate Committee
is the authorized principal campaign committee of Rick Montoya,
and Luther G. Branham is its treasurer.

On its 1990 Mid Year Report, the Committee disclosed that
it had consolidated and repaid a number of loans totaling

$45,000 by obtaining a new secured loan from Western Bank. In




addition, the Committee disclosed that it had paid $5,430.60 on
that $45,000 loan. Therefore, the total amount of loan
repayments was $50,430.60.

Pursuant to 2 U.S.C., §434(b)(5)(D), the Committee was
required to report the $50,430.60 in loan repayments which were
made to Western Bank. Although the Committee included this
amount on its summary pages, it failed to provide the necessary
supporting schedules.

On its 1990 Year End Report, the Committee reported a
$43,003.71 bank locan from Western Bank. Pursuant to 2 U.S.C.

§ 434(b)(3)(E), the Committee was required to identify each
person who made a loan to the Committee during the reporting
period. The Committee failed to provide the required Schedule A
for the bank loan in the amount of $43,003.71 and failed to
provide the required Schedule B for the same bank loan in the
amount of $43,003.71.

The Committee did not file the required supporting
Schedule B for $50,430.60 in bank loan repayments and has not
filed required supporting Schedule A and Schedule B for the
$43,003.71 bank loan the Committee received. Thus, there is
reason to believe that the Rick Montoya for United States Senate
Committee and Luther G. Branham, as treasurer, violated 2 U.S.C.

§§ 434(b)(5)(D) and 434(b)(3)(E).
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FEDERAL ELECTION COMMISSION

WASHINCTON, D C 20463

December 4, 1991

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Luther G. Branham, Treasurer

Rick Montoya for United States Senate Committee
5119A Leesburg Pike Suite 117

Falls Church, Virginia 22041

MUR 3444

Rick Montoya for United
States Senate Committee
and Luther G. Branham,
as treasurer

Dear Mr. Branham:

In a letter dated November 8, 1991, you were notified that
the Federal Election Commission found reason to believe that the
Rick Montoya for United States Senate Committee ("Committee")
and you, as treasurer, violated 2 U.S.C. §§ 434(b)(3)(E) and
434(b)(5)(D), provisions of the Federal Election Campaign Act of
1971, as amended (the "Act"). Enclosed are copies of materials
that were sent to you at that time. Under the Act, and
Commission regqulations, you have an opportunity to demonstrate
that no action should be taken against you.

A review of our files indicates that to date you have not
responded. Unless we receive a response from you within 5 days,
this matter will proceed to the next stage of the enforcement
process.

Should you have any guestions, please contact
Richard M. Denholm II, the attorney assigned to this matter, at
(202) 219-3690.

Sincerely,

Lawrence M. Noble
General Counsel

Anne Weissenborn
Assistant General Counsel
(Acting)
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RICK MONTOYA & ASSOCIATES
$119 A LEGSBURG Pres
SUTTE 117
FALLS CHIRCR, VIRGINIA 22041

Im.'p—:nlu-nli

Dacember 11, 1991

Mr. Richard M. Denholm II
Federal Election Commission
FAX (202) 219. 3923
Washington, D. C. 20463

Dear Mr. Denholm:

On December 10, 1991 I received your certified letter regarding
MUR 3444 Rick Montoya for US Senate Committee. Since 1 still

malntain reasidence and commute between wWashington and New Mexico

many timees mail goes unanawver. This is what has happened in
this instance. 7T do not have a Treasurer and must respond to
all PEC correspondence myself. Obviously this syatem is not
working and I have taken asteps to assure that 2ll your mail
is anavered in a timely manner.

I would like to formally requeat an extension for reaponse
until December 13, 1991.

I am confident that this matter can be cleared up to everyones
satisfaction. I can assure you that I have made every attempt
to fully comply with the law. Thank you for your consideration.

Sincerely,

Rk

Rick Montoya
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

December 11, 1991

Mr. Rick Montoya

5119 Leesburg Pike

Suite 117

Falls Church, Virginia 22041

MUR 3444

Rick Montoya for
United States Senate
Committee and

Luther G. Branham, as
treasurer

Dear Mr. Montoya:

This is in response to your letter dated December 11, 1991,
which we received on December 11, 1991, requesting an extension
of 3 days until December 13, 1991 to respond to the Commission’s
determination that there is reason to believe that the Rick
Montoya for United States Senate Committee and Luther G.
Branham, as treasurer violated the Federal Election Campaign Act
of 1971, as amended. After considering the circumstances
presented in your letter, I have granted the requested
extension. Accordingly, your response is due by the close of
business on December 13, 1991. If your response is not received
by the deadline, this matter will proceed to the next level of
the enforcement process.

I1f you have any questions, please contact me at (202)
219-3690.

Sinceﬁely,
Aokt P92 Budd 2z

Richard M. Denholm II
Attorney
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Rick Montoya
5119 A Leesburg Pike
Suite 117
Falls Church, Virginia 22041
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Mr. Richard M. Denholm, II
Attorney

Federal Election Commission
Washington, D.C. 20463

NOIS

Ref: MUR 3444
Rick Montoya for United States Senate Committee

Dear Mr. Denholm,

I am writing in response to your letter dated November 8, 1991, indicating that the Federal Election
Commission (FEC) believes that my U.S. Senate Campaign Committee is in violation of 2 U.S.C. §§
434(b)(3)(E) and 434(b)(5)(D), provisions of the Federal Election Campaign Act of 1971, as amended
(the "Act”). 1 appreciate the confusion surrounding my previous filings in accordance with the Act

but believe that the alleged violation is the result of a misunderstanding which can be clarified with
the following information.

Please be advised that Luther G. Branham resigned as Treasurer in December of 1988 and I have
been directly responsible for the committee’s activities since that time. I request that you drop Mr.
Branham from this or any other FEC action or correspondence.

I believe that the committee’s 1990 Mid-Year Report and 1990 Year End Report fully complied with
reporting requirements regarding loans.

During May and June, 1988, I received a secured loan from Western Bank in the form of four

disbursements totalling $45,000 according to the following schedule, reported in my 1990 Mid-Year
Report, Schedule C, Pages 1-3:

Disbursement Date $ Amount Page/Part
Reference #
05/25/88 35,000.00 ib
06/08/88 8,193.91 2a

06/09/88 1,355.70 2b
06/10/88 3a.l

From the period of May, 1988, through January 25, 1990, I paid interest only on the loan. On
January 26, 1990, the aforementioned loan was rescheduled as a monthly installment loan to facilitate
savings on interest and to provide for payment of interest and principle. This was not a new loan but




merely a change in terms of the original $45,000 loan. This rescheduled loan was reported in my
1990 Mid-Year Report, page 9b.

- 4

The amount of $5,430.60, referenced on page 2, line 1 of your Factual and Legal Analysis, dated
11/08/91, was a payment on the loan of principle and interest, resulting in a loan balance of
$44,498.61, as reported in my 1990 Mid-Year Report and explained below:

Principle Loan Amount $45,000.00

Interest and Principle repayment as of $ 5,430.60
6/30/90 for 1990 Mid-Year Report

Outstanding balance of loan as reported $44 498.61
on 1990 Mid-Year Report, Schedule C,
page 9, para b

Again referencing your Factual and Legal Analysis, page 2, line 3, your total loan estimate of $50,
430.60 is not accurate as it assumes complete repayment of the initial $45,000.00 loan. In fact, the

= balance remaining, as I reported, was $44 498.61, shown on page 9, para B of my 1990 Mid-Year

' Report. According to my records, the figure of $50,430.60 does not appear on my Detailed
Summary Page.

wn

My 1990 Year End Report showed a $43,003.71 bank loan from Western Bank. Again, this was not
a new loan but was the amount of the original loan less principle and interest payments during the
™~ timeframe of June through December, 1990. A Schedule A was not submitted for the amount of
$43,003.71 because it was not a new loan. A Schedule B was not submitted for that period because
it no disbursement was made to Western Bank other than the $4235.94, reported on page 1, Section C,
o of the 1990 Year End Report.

e Through the course of responding to your letter, I realize that I may be in error by continuing to
report the original loan in Section I. - Reports, line item 13. - Loans of my Reports as | have done. |

. hope that this letter has clarified the origin of the amounts on my 1990 Reports and request that you
< contact me to confirm my error, if this is the case. I may be reached during the day at (703) 820-
1726.
Lo
Sincerely,

R

Rick Montoya

Lounty W& _ Commonwealth/State of ,;CM"M

/3 day

orn to and subscribed before me this :
of M 13_9/. Witness my hand and official seal.
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TELEPIIONE (To3) 63e-1 728

December 26, 1991

Mr. Richard M. Denholm, II
Attorney

Federal Election Commission
Washington, D. C. 20463

Dear Mrx. Denholm:

As ve discussed last veek, I am officlally requesting pre~
probable cause conciliation.

Again, I thank you for your explanation of the process and
of the options available to me.

Should you have any additional guestions please contact me
at (703) 820-1726.

Sincerely,

Rkl

Rick Montoya
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January 27, 1992
Nr. RKick Montoya
3309 Lakestide View Dr.
Falls Church, VA 2204
PDear Rick:
Enclosed is the Information you requested on Loan #77707869:
7-1-30 Cumulative Balance: $ 5,430,060
Outstanding Balance: $44,498.61

12-31-90 Cumulative dalance: $ 4,235.94
Outstanding Balance:$43,003.71

1f you need anything else, give m¢ a call.

Sincerely,

.mﬂfg- Jd/dal‘rq

Telav

PO h«?imlN.M'Lnchu. NnMMO{S@)&?&S&‘tFnM}b&-m
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MHNBION AND REVISION AGREDIHII\J

i Western Bank, Las Cruces, New Mexico
- —‘——ﬂ_—J-—__.____L..

. Note No. 77707869 " Janvary 26
A

19,90

This refers to the loan ovidenced by promissury note dated

TR _;" May 26 + 1988 , and due November 22 ~ o 19 B8 foy T

thi face amount of  Forty Five Thousand Thirty Five and 001100—----1-_—_—._’___ Y -
Dollazs (§ 45,035.00 ) executed by )
XRichard Thomas Montoys

o — P —— —— i —

Présent principal balance _Forty Five Thousand and O07I00-——=se=— Ry
Dellars 3,000.00 ) wpon which
interest is paid to

r » 1990 . 5aid note {s secured by
the following, hereinafter referred to as th

R

¢ encumbrance: _

" e S S a—— —

and & Mortgage executed by the Makers hersof in favor of Western Bank, Las Cruees,
Naw Mexico, on » 1988 , which mortgage is recorded iy

Book ___ 432 » Page (s) __ 385-889 » of the Mertgsge Records of
—DRona Ang County, New Nexico. L

Request ip hereby made that You modify the
JOu Bccept payment thereof at the time, or times,

The sbove described note shall be Tevised in that additienal money of §£50.00 shal)
be issued for » documentation fee bringing the new principsl balance to $45,050.00,
bearing interest at the rate of 13.486Z** per annum, payable in 59 equal monrhly

payments in the amount of $705.99 beginning February 26, 1950, end & [inal or 60th

payment of unpaid principal and acerued intersst in the amount of 826,784,117 which
shall become due on Janvary 26, 1995.

terms of said note and that
and in the manner following:

**The interest ratc shall float vith Westera Bank Las Cruces, New Mexien, Ruse Rare,
PLUS .50% point, to be adjuested daily, but not less than 10.01

POST-MATURITY INTEREST: interest will accrue at the rate of 20.0% per year ou the
balance of this note not paid at maturity, including maturity by accelerstion.

LATE CHARGE: 1 will piy 2 -late charge on A0y . paym

ent made wore than JO days
after 1t 15 due equal to 5% of the amount of the pa

yment .

In econsideration of such modification and
your forbearance to enforce

vl B o v

your acceptance hereof, and
PRYDENL eXCaDt se hawadooi... . SR
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eviuenced by said note acknowledged and admitted, an undersigned,
jointly, severally, and 1ly promise and agree to same with the
luterest thereon within the ¥ime and in the manner provided, together with atcorneyy’
faes, copts of colleccion, and any other sums secured by the encumbrance,

Any and 411 securities for ssid principal obligatfon held by you,
encumbrance, mey be enforcad by you concurrently or independently
and with reference to any such security in
» without consent of or notice ro any of
or release such securicy without affecting the
1iabiliey o undersigned, or any of them, and you may release any one or more
parties hereto or to the above obligation, or permit the liability on asid pariy or

partias to terminate without affecting the l1iability of any other party oy parties
11able thereon. e

This agreement is a revision and extension only, and not an extinguish=-
BADL, renewal or novation of 8aid note and/or the encumbrance referenced alove; and
eXeapt as herein provided, all of the terms and conditiens of s8id note sud sasd
encumbrance shall remsin 1n full force and effecc.

Dated ot Las Cruces + New Mexico this 26th gay of
—slanusry ... 1990,

=

chlar omas "Montoya

T —— . — B w ——

Py N —— s an -

THE POREGOING AGREEMENT IP ACCEPTED THis 26ch DAY gF __ January v 1990

-—.—.'

|

by 7 : _@yzt.._
Sharron Stuart, Senibr Vice Pregident

Westarn Bank, Las Crucea, Kew Mexico
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TENSTIOR AND REVISIOK AGREEMENT

"__,. Western Bank, Las Cruces, New Mexico

Note No. ___ 77707869

- Januvary 26

This refers to the loan evidence

d by PIOmissory note dated
—ly 26 » 1988 , and due November 22 ) 3

the face smount of ¥orty Five sand Thirty Five and 00/100==smeuenn .
Dollars Zi_455.03ﬁ.5§ ) executed by Y, X

n a et ——— S ,

ot ok S

Present principal balance

Dollars 5, . 00

interest iz paid to

&&-.L:h‘

> e

[
-

PR T

R

L N
v

. ——

Furtﬁ ve Thousand and W?lw:---------- N G o

26 50— ) wpon which -
' 2id note ip ge
the folloving, heresmalter referied 5 ai TR, Lok : cvrad by

the encumbrance:
T v v o m———
i S —. . T —

—

ek I T pe——

and & Mortgage executed by the Hakers

hereof in favor of Vestern Bank, B T p
New Mexico, on — _Yay 26 , 19 88 ank, Lay Tutes

» vhich mortgage is recorded in
Book i3l . Page (s) 885-889 + of the Mortgage Recorde of
—Dona Aps County, New Mexico.

Request 1y hereby made that

You modify the terms
YOU @ccept payment thereof at the

of said note ard that
time, or times, and in the ma

nwner following:

ney of $50.00 shall
be ipsued for a documentation fee bringing the new principal balance (o $45,050,00,
bearing interest at the Tate of 13.4B562%* per annum, payable in 59 equal monthly
payments in the amount of $705.99 beginning February end a final or &0tk
payment of unpaid principal and scerued interest in the amount of $28,784.17 which
shall become due on January 26, 1995,

**The interest rate shall float wiLh Western Bank Las Cruces, New
PLUS .50% point, to be adjusted daily, but pot less than 10.0%

POST-MATURITY INTEREST; interest will acerye at the rate of 20.02 per year on the
balance of this note not pald at maturity, ineluding maturity by accelerstion.

LATE CHARGE: 1T will pay a late charge on any rayment made more then 10 deys
after it 1s due tqual to 5% of the amount of the payment.

Hexico, Base Rate,

In conndderacinn af ek mavaca. ...
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your forbearance to anforossmyment except as numm' : i'l-: :‘."':::;‘:::.
Joimaly by said note 1s acknowledged and admitted, undersigned
interers coyerally, and unconditionally promise and s .

thereon within the time and in

§Tek to pay the same wich the
fees, costs of ¢ollection,

the manner provided, togethar wich att -
and any other sums secured by the encumbrance. s

Any and all securities for said principal obl4
gation held by you,
::e:::n:t:h: encumbrance, may be enforced by you concurrently or :.ndcpmd’e:z;y
®T 88 you may determine, and with refarence to any such security jn

addition to the encumbrance
the undersigned, akihidne » You may, wvithout consent of or notice to ény of

substitute or release such securiLy without affecting Lh
11:::.1“;:! the undersigned, or any of them, and you may releass any one or -m‘el :
::“1:: tor:::-::a:: t?lhlbov.f:blljllion. Or permit the liability on said party or
without affecting the liab
55y 8 ability of sny other party or perti-f

¥

This agreement is a revision and extension only, and not an excinguish-

Rent, renewal or novation of gaid note and/or the encumbrance refersnced above; snd
except & hercin provided, all of the terms and conditions of said note and said
encumbrance shall remein in full force and effect.

2 BRI

pas
|

Dsted st Las Cruces _ , New Mexico this 26t day of
~damuery, .19 90 . g

-~

char omas Montoys

/

— e — - - - —

THE FOREGOING AGREEMENT IF ACCEPTED THIS _26th _ DAY g7 _ Jeavary 1920,
By: _ A 1hEn )

Sharron Stuarl, Senior Vice President
Westurn Bank, Las Cruces., New Mexico
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ACKNOWLEDGMENT FOR INDIVIDUALS

B <1

BTATE ©OF NEW MEXICO )
) s®
COUNTY OF DONA ANA )

The foregoing instrument was acknowledged before me this
~dunuary, 7 Segacs , 1990 , by _ Richexrd Thomas Montoya

_— —_— o — S o — e . 4 i . S P
e —— e — . — —_ - -

Ve % A 7
| : PV, v \Btgars....
jfﬁ.&.&;ﬂ.’-ﬂ_ﬁ;'fﬁg_-_ Notary Public

L]

e e, e

My commission expires:

5

il Ll sadale Mwrevvis

ACKNOWLEDGMENT FOR CORPORATION

8TAIT OF NEW MEXICO )

)} am
COUNTY OF DONA ANA )




The foregoing l*-t was acknowledged before ‘ s _26th day of
_‘.MB_____. 9 Sharron Stuart, Senior Vice President
on BTN B , & Now Mexico corporation,

- & o= ‘

m

My camnission expires:
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iy e
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ACKNOWLEDGMENT FOR INDIVIDUALS

ETATE OF NEW MEXICO )

) &8
COUNTY OF DORA ANA )

The foregoing instrument was acknowledged before me this
—Senverw. 7z . 1980 , by Richard Thomas Montoya

—-——

Ny commission expires: &/

F . /
3 S e, Mo ] IR
}’1"'1&-;14~1 3,598 lerea \DUL
7 .

Notar blic

’

ACKNOWLEDGMENT F'OR CORPORATION

STATE OF NEZW MEXICO )

} ss
COUNIY OF DONA ANA )

. o

"

The foregoing instrument vas acknowledged before me this 26th day of
‘,[nnuuz . 1990 , by _ Sharron Stvarc, Senior Vice President
)

Western Bank, Las Cruces + & New Mexico corporstion,
on behal® of said corporation. iy

R T

.

S B foe s,

My comission expires:

.y /1747 R ’

Notary Public
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VARIABLE INTEREST NOTE. DISCLOSURE, AND SECURITY AGREEMENT.
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BEFORE THE FEDERAL ELECTION SOmhission 02

SENSITIVE

In the Matter of

States Senate Committee and

)
)
Rick Montoya for United ) MUR 3444
)
Rick Montoya, acting as treasurer )

)

GENERAL COUNSEL’'S REPORT

BACKGROUND

On August 14, 1991, the Reports Analysis Division referred
a matter concerning the Rick Montoya for United States Senate
Committee (the "Committee") and Luther G. Branham, as treasurer,
to the Office of the General Counsel. As discussed, the
Commission originally made a finding of reason to believe that
the Rick Montoya for United States Senate Committee and
Luther G. Branham, as treasurer, had violated the Act. However,
Mr. Montoya will be considered by this Office to be "acting as

tteasurer.'l Additionally, Commission records do not indicate

e To date, Luther Branham’s name appears on Commission
records as the Committee’s treasurer. However, on

December 12, 1991, Rick Montoya responded on behalf of the
Committee. Mr. Montoya notified this Office that Branham
resigned as treasurer in 1988. A review of Commission records
since 1988 revealed a letter dated July 29, 1989 from Susan L.
van Buskirk, assistant treasurer. The letter informed the
Commission that Van Buskirk was resigning as assistant treasurer
and that all correspondence to the Committee should be mailed to
Rick Montoya. Correspondence were directed to Montoya although
the Committee never provided notice that Branham had resigned as
treasurer. The letter, therefore, created the impression that
Montoya had become de facto treasurer.

When determining whether to name an individual as a
respondent in an enforcement matter as the committee’s "acting
treasurer,"” several factors may be considered. These factors
include: (1) whether the treasurer of record has ceased to
perform his duties as treasurer; (2) whether the individual
acting as treasurer maintained the committee’s books and
records; (3) whether the individual acting as treasurer accepted
contributions on behalf of the committee; (4) whether the
individual acting as treasurer made expenditures on behalf of
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that an amended Statement of Organization was filed to reflect
the treasurer change. As discussed below, this Office therefore
has recommended that the Commission find an additional violation
based on the failure to file an amended Statement of
Organization. Furthermore, the basis of the referral was the
failure of the Committee to file a required supporting

Schedule B for $50,430.60 in bank loan repayments, and it
appeared that the Committee failed to file required supporting
schedules for a $43,003.71 bank loan. Based on the foregoing,
on October 28, 1991, the Commission found reason to believe that
the Rick Montoya for United States Senate Committee and

Luther G. Branham, as treasurer, violated 2 U.S.C.

§§ 434(b)(3)(E) and 434(b)(5)(D). On December 13, 1991, the
Office of the General Counsel received a response from

Rick Montoya on behalf of the Committee. (Attachment 1). On
December 30, 1991, this Office received a written request for

pre-probable cause conciliation from Montoya. (Attachment 2).

(Footnote 1 continued from previous page)
the committee; (5) whether the individual acting as treasurer
made deposits into and disbursements from the committee’s
accounts; and (6) whether the individual acting as treasurer
filed the committee’s financial reports. See FEC v. Committee
to Elect Bennie Batts, No. 87-5789 (S.D.N.Y. Feb. 14, 1989).
The Committee’s most recent reports have been signed by
Montoya as treasurer. It also appears that Montoya has
maintained the committee’s books, accepted contributions, and
made disbursements on behalf of the committee. In addition, in
telephone conversations with this Office, Montoya represented
that he has been acting as the Committee’s treasurer since
Branham’s resignation. Finally, Montoya appears to have control
over Committee documents because he has provided documents
in response to the Commission’'s reason to believe finding.
Accordingly, this Office will consider Montoya to be "acting as
treasurer” in this matter.




II. ANALYSIS

This report addresses the pre-probable cause conciliation
request. Furthermore, it addresses additional violations
discovered by this Office after the Committee submitted its
response to the Commission’s reason to believe finding.

A. Response to the Original Reporting Violations

In his response, Montoya denied that he failed to file
required schedules. He stated that, between 1988 and 1990, he
received only one bank loan. The loan was obtained from
Western Bank on May 26, 1988, which the Committee did report.

(Attachment 3). The loan totaled $45,000. It was

2 6 4

collateralized and was disbursed to the Committee in four

installments during May and June of 1988. (Attachment 1).2 The

loan was due on demand or by November 22, 1988. It bore an
interest rate of 12.5%. The loan instrument also provided that
if the balance of the loan was not paid at maturity, then the
interest rate would increase to 20%.

Each installment was reported on Schedule C of the

™~
{08
o
M
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o

Committee’s 1988 July Quarterly Report, as amended.

Rick Montoya was reported as the source of the loan. On the

The four installments were as follows:

Installment # Date Incurred Date Due Amount

1 5-25-88 11-22-88 $35,000.00
2 6-8-88 11-22-88 $ 8,193.91
6-9-88 11-22-88 $ 1,355.70

6-10-88 11-22-88 $ 450.39
$45,000.00




report, under "endorsers or guarantors,” the following note
appears: "Note: Loan proceeds borrowed from lending
institution."” Western Bank is not mentioned as the source of
the loan. Also, it does not appear that the Committee filed
Schedule A to itemize the actual source of the loan at that
time.

Although the loan was due on demand or November 22, 1988,
Montoya admitted the following in his response: "From the
period of May, 1988, through January 25, 1990, I paid interest
only on the loan."” (Attachment 1). On January 26, 1990, the

3

loan was extended. (Attachment 4). The loan instrument

provided for monthly payments of principal and interest. The

4

new interest rate was 13.486%. Also, the due date of the loan

was extended to January 26, 1995. The rescheduled loan was
reported on the 1990 Mid-Year Report. The source of the loan
was no longer reported to be Montoya but was reported as Western
Bank.

The response also stated that a $43,003.71 figure, which

™~
O
o
M
-
" 2
o

was reported on the 1990 Year End Report and at first appeared
to be a different loan, was not a new loan. 1Instead, the
$43,003.71 merely reflected the remaining principal of the

$45,000 loan.

- In a recent telephone conversation with this Office,
Montoya stated that the 1988 and 1990 loan documents evidence
the only agreements, either written or oral, made with
Western Bank.

4. The Committee reported an interest rate of 13.996%.
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Notwithstanding Montoya’s explanation that there was only
one loan from Western Bank, grounds exist to substantiate the
original violations. Confusion resulted due to the Committee’s
incomplete and inaccurate reporting of that loan. As mentioned,
Montoya argued that Schedule A was not required in 1990 because
the Committee did not obtain any new loans. However, even if
the Committee was not required to file Schedule A in 1990, a
review of Commission records revealed that the Committee never
filed the required Schedule A to itemize the original loan in
1988 as required by 2 U.S.C. § 434(b)(3)(E) and 11 C.F.R.

§ 104.3(a)(4)(iv). 1In addition, the Committee did not file an
accurate Schedule B for repayments on that loan, whether it was
obtained in 1988 or 1990. For example, on Schedule C of its
1990 Mid-Year Report, the Committee reported cumulative payments
of $5,430.60. However, Schedule B of the same report reflects
cumulative payments of only $4,235.90. Because of the
inaccuracies in the reports, the total amount of loan repayments
is not clear. 1In addition, the failure to file Schedule A and
failure to file an accurate Schedule B resulted in confusion on
the Committee’s Year End Report regarding the outstanding amount
of the loan. Thus, the $43,003.71 amount appeared to be a new

loan.5

- The confusion might have been avoided if the Committee had
responded to inquiries from the Reports Analysis Division.




B. Additional Violations

1. 2 U.S.C. § 433(c)

As discussed, the Commission originally had found reason to
believe that the Committee and its treasurer, Luther Branham,
had violated the Act. 1In its December 12, 1991 response, the
Committee stated that Luther Branham resigned as treasurer in
1988. However, the Committee did not file an amended Statement
of Organization to notify the Commission of this fact. The
Commission was not notified of the resignation of Mr. Branham
until the Committee submitted its response to this Office.

Although the Commission now has been informed of the

resignation of the Committee’s treasurer, the Committee

nevertheless was required to file a report within 10 days of the

change in information previously submitted on its Statement of
Organization. 2 U.S5.C. § 433(c). 1Instead, it allowed over
three years to elapse before notifying the Commission of the
change in treasurer. Based on the foregoing, the Office of the
General Counsel recommends that the Commission find reason to
believe that the Rick Montoya for United States Senate Committee
and Rick Montoya, acting as treasurer, violated 2 U.S.C.

§ 433(c).

2. 2 U.S5.C. § 441b and 11 C.F.R. § 100.7(b)(11)

Pursuant to 2 U.S.C. § 441b(a) any national or state bank
is prohibited from making contributions or expenditures in
connection with any election to any political office, or in
connection with any primary election or political convention or

caucus held to select candidates for any political office. 1In
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addition, any candidate, political committee, or other person is
prohibited from knowingly accepting or receiving any
contribution prohibited by this section.

The terms "contribution" or "expenditure"” include, inter
alia, loans, advances, deposits of money, or anything of value
made to a campaign committee in connection with any election for
Federal office. 2 U.S.C. § 441(b)(2). Excluded from the
definition of "contribution," however, are loans by certain
banks made "in the ordinary course of business." 2 U.S.C.

§ 441b(b)(2).

To be considered in the "ordinary course of business,”
Section 431(8)(B)(vii) provides that such loan:

(I) shall be considered a loan by each
endorser or guarantor, in that proportion
of the unpaid balance that each endorser
or guarantor bears to the total number of
endorsers or guarantors;
shall be made on a basis which assures
repayment, evidenced by a written
instrument, and subject to a due date or

amortization schedule; and

FII1) shall bear the usual and customary
interest rate of the lending institution.

Similarly, Commission Regulations at 11 C.F.R.

§ 100.7(b)(11) provide that a loan is deemed to have been made
in the ordinary course of business if it:

1) bears the usual and customary interest rate of the
lending institution for the category of the loan
involved;
is made on a basis which assures repayment;

is evidenced by a written instrument; and

is subject to a due date or amortization schedule.




The Commission considered similar issues in MUR 2408,
Nancy Dick for U.S. Senate and Metro National Bank. 1In that
MUR, the Commission found reason to believe that Metro National
Bank and the Committee had violated 2 U.S5.C. § 441b(a).
Metro National Bank had extended a loan to the Committee to
cover an overdraft on one of the Committee’s checking accounts.
The loan was extended two times, and each time the Committee
only paid interest on the loan. When the loan was extended, the
Committee had cash on hand of $2,049.84 and debts outstanding of
$276,537.42, and the collateralization may have been inadequate.
Therefore, there was a question as to whether the loan was made
and extended on a basis which assured repayment. General

Counsel’s Report dated April 16, 1987 at 4-5.

As discussed, Western Bank, insured by the Federal Deposit

Insurance Corporation, made a $45,000 loan to Rick Montoya on
May 26, 1988. The loan was due on demand or by

November 22, 1988. The loan initially appeared to have been
made in the ordinary course of business because the written
agreement contained terms which assured repayment; the loan was
subject to a due date; and it appeared to bear the usual and
customary interest rate.

However, based on the following, guestions exist as to
whether the loan was obtained or extended in the ordinary course
of business. First, Montoya admitted that he paid only interest
on the loan between May 26, 1988 and January 26, 1990. After
the November 22, 1988 maturity date, it does not appear that

Western Bank attempted to secure repayment of the loan because
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Montoya continued only to pay interest. Additionally, Montoya
stated during a recent telephone conversation that he paid 12%
interest for the term of the loan. This apparently includes the
period beginning after the loan was due, November 22, 1988, and
ending when the loan was extended, January 26, 1990. However,
a term of the original loan was that, if the loan was not repaid
at maturity, then the interest charged would be 20%. Finally,
similar to Nancy Dick for U.S. Senate, this Committee had high
debts and low cash on hand. When the loan was obtained in 1988,
the Committee had cash on hand of $4,105.41 and debts
outstanding of $132,830.63. When the loan was extended in 1990,
the Committee, for the period beginning January 1 and ending
June 30, had cash on hand of $585 and debts outstanding of
$128,170.

Accordingly, the Office of the General Counsel believes
this loan may not have been made in the ordinary course of
business. Therefore, this Office believes there may have been a
violation of 2 U.S5.C. § 441b(a) by Western Bank for the
servicing and extension of the loan and the Rick Montoya for
U.S. Senate Committee and Rick Montoya, acting as treasurer for
the acceptance of the loan or the de facto loan terms.

C. Request for Pre-Probable Cause Conciliation

Based on the foregoing, this Office also recommends that
the Commission reject the Committee’s reguest for pre-probable

cause conciliation at this time.




D. Additional Discovery

Finally, attached for the Commission's approval are
proposed interrogatories and document requests to be issued by
subpoena and answered by Western Bank. (Attachment 6). This
Office believes these gquestions are necessary in order to
determine whether the loan at issue was obtained or extended in
the ordinary course of business. Because of the nature of the
violations and the parties involved, this Office believes that
discovery should take the form of a subpoena rather than
informal, written guestions.

IXX. RECOMMENDATIONS

1. Find reason to believe that the Rick Montoya for United
States Senate Committee and Rick Montoya, acting as
treasurer, violated 2 U.S5.C. §§ 433(c) and 441b(a).

Find reason to believe that Western Bank violated
2 U.5.C. § 441b(a).

Decline, at this time, to enter into conciliation with
the Rick Montoya for United States Senate Committee and
Rick Montoya, acting as treasurer, prior to a finding
of probable cause to believe.

Approve the attached Subpoena to Produce Documents and
Order to Submit Written Answers.

Approve the attached Factual and Legal Analyses.
Approve the appropriate letters.

Lawrence M. Noble
General Counsel

’_llln ( A)—

Date Lerner

Associake General Counsel




Attachments
. Response of the Committee
Reguest for pre-probable cause conciliation
Original Loan Instrument (1988)
Rescheduled Loan Instrument (1990)
Factual and Legal Analyses
Subpoena and Order to Western Bank

Staff assigned: Richard Denholm




FEDERAL ELECTION COMMISSION

WASHINCTON DC 204610

MEMORANDUM

TO: LAWRENCE M. NOBLE
GENERAL COUNSEL

FROM: MARJORIE W. EMMONS/DONNA ROACH Kﬁ&i?
COMMISSION SECRETARY

DATE: JULY 22, 1992

SUBJECT: MUR 3444 - GENERAL COUNSEL'S REPORT
DATED JULY 17, 1992.

The above-captioned document was circulated to the

Commission on FRIDAY, JULY 17, 1992 11:00 A.M.

Objection(s) have been received from the
Commissioner(s) as indicated by the name(s) checked below:
Commissioner Aikens
Commissioner Elliott
Commissioner McDonald
Commissioner McGarry
Commissioner Potter

Commissioner Thomas

This matter will be placed on the meeting agenda

for TUESDAY, JULY 28, 1992

Please notify us who will represent your Division before
the Commission on this matter.




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 3444
Rick Montoya for United States
Senate Committee and Rick Montoya,
acting as treasurer.

CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the

Federal Election Commission executive session on July 28,

1992, do hereby certify that the Commission decided by a

vote of 4-2 to take the following actions in MUR 3444:

Find reason to believe that the Rick
Montoya for United States Senate
Committee and Rick Montoya, acting as
treasurer, violated 2 U.S.C. §§ 433(c)
and 441b(a).

Find reason to believe that Western Bank
violated 2 U.S.C. § 441b(a).

Decline, at this time, to enter into
conciliation with the Rick Montoya for
United States Senate Committee and

Rick Montoya, acting as treasurer, prior
to a finding of probable cause to believe.

Approve the Subpoena to Produce Documents
and Order to Submit Written Answers as
recommended in the General Counsel’s report
dated July 17, 1992.

{continued)




Federal Election Commission
Certification for MUR 3444
July 28, 1992

Approve the Factual and Legal Analyses
recommended in the General Counsel’s
report dated July 17, 19%2.

Approve the appropriate letters as
recommended in the General Counsel’s
report dated July 17, 1992,

Commissioners McDonald, McGarry, Potter, and

/ 5

Thomas voted affirmatively for the decision;

5

Commissioners Aikens and Elliott dissented.

Attest:

™~
O
-
o

etary of the Commission

2 40
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FEDERAL ELECTION COMMISSION

WASHINCTON. DC 20463

August 12, 1992

Mr. Bill Robertson, Chairman
Western Bank

201 N. Church Street

Box 457

Las Cruces, New Mexico 88004

RE: MUR 3444

Dear Mr. Robertson:

On July 28, 1992, the Federal Election Commission found
that there is reason to believe Western Bank violated 2 U.S.cC.
§ 441b(a), a provision of the Federal Election Campaign Act of
1971, as amended ("the Act"). The Factual and Legal Analysis,
which formed a basis for the Commission’s finding, is attached
for your information. Additionally, enclosed is a Subpoena to
Produce Documents and Order to Submit Written Answers to
Questions, directed to Western Bank. The Right to Financial
Privacy Act of 1978 permits the customer whose records are
sought ten days from the date of receipt of the Subpoena and
Order to move to quash them. Upon the expiration of this
period, the Commission will notify you that it has complied with
the Right to Financial Privacy Act. In the absence of judicial
intervention, it is then your obligation to comply with the
terms of the Subpoena and Order. See 12 U.S.C. §§ 3405 and
3411.

Under the Act, you also have an opportunity to demonstrate
that no action should be taken against Western Bank. You may
submit any factual or legal materials that you believe are
relevant to the Commission’s consideration of this matter.
Please submit such materials to the General Counsel’s Office
along with answers to the enclosed questions within 30 days of
your receipt of this letter. Where appropriate, statements
should be submitted under oath.

In the absence of any additional information demonstrating
that no further action should be taken against Western Bank, the
Commission may find probable cause to believe that a violation
has occurred and proceed with conciliation.

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
§ 111.18(d). Upon receipt of the request, the Office of the
General Counsel will make recommendations to the Commission
either proposing an agreement in settlement of the matter or
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recommending declining that pre-probable cause conciliation be
pursued. The Office of the General Counsel may recommend that
pre-probable cause conciliation not be entered into at this time
so that it may complete its investigation of the matter.
Further, the Commission will not entertain requests for
pre-probable cause conciliation after briefs on probable cause
have been mailed to the respondent.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be shown. In addition, the Office of the General Counsel
ordinarily will not give extensions beyond 20 days.

If you intend to be represented by counsel in this matter,
please advise the Commission by completing the enclosed form
stating the name, address, and telephone number of such counsel,
and authorizing such counsel to receive any notifications and
other communications from the Commission.

This matter will remain confidential in accordance with
2 U.S.C. §§ 437g(a)(4)(B) and 437g(a)(12)(A), unless you notify
the Commission in writing that you wish the investigation to be
made public.

For your information, we have enclosed a brief description
of the Commission’s procedures for handling possible violations
of the Act. If you have any gquestions, please contact Richard M.
Denholm II, the attorney assigned to this matter, at (202)
219-3690.

Sincerely,
- o o
TR o ) lesns

Joan D. Aikens
Chairman

Enclosures
Factual and Legal Analysis
Procedures
Designation of Counsel Form
Subpoena and Order
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS
RESPONDENT: Western Bank MUR: 3444

Pursuant to 2 U.S.C. § 441b(a) any national or state bank
is prohibited from making contributions or expenditures in
connection with any election to any political office, or in
connection with any primary election or political convention or
caucus held to select candidates for any political office.

The terms "contribution" or "expenditure" include, inter
alia, loans, advances, deposits of money, or anything of value
made to a campaign committee in connection with any election for
Federal office. 2 U.S.C. § 441(b)(2). Excluded from the
definition of "contribution,"” however, are loans by certain
banks made "in the ordinary course of business.” 2 U.S.C.

§ 441b(b)(2).

To be considered in the "ordinary course of business,”
Section 431(8)(B)(vii) provides that such loan:

(I) shall be considered a loan by each endorser or
guarantor, in that proportion of the unpaid balance
that each endorser or guarantor bears to the total
number of endorsers or guarantors;
shall be made on a basis which assures repayment,
evidenced by a written instrument, and subject to a due

date or amortization schedule; and

(I111) shall bear the usual and customary interest rate of the
lending institution.

Similarly, Commission Regulations at 11 C.F.R.
§ 100.7(b)(11) provide that a loan is deemed to have been made

in the ordinary course of business if it:
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bears the usual and customary interest rate
lending institution for the category of the
involved;
2) is made on a basis which assures repayment;
3) is evidenced by a written instrument;
4) 1is subject to a due date or amortization schedule.

Mr. Rick Montoya was a candidate for the United States
Senate for New Mexico in the 1988 primary election. According
to the Statement of Organization filed with the Commission on
July 31, 1987, Rick Montoya for United States Senate Committee
is the authorized principal campaign committee for Rick Montoya,
and Luther G. Branham is its treasurer.

Western Bank, a member of the Federal Deposit Insurance
Corporation, made a $45,000, secured loan to Rick Montoya on
May 26, 1988. The loan was due on demand or by
November 22, 1988. The loan was paid in four installments. The
first installment was paid on May 25, 1988 in the amount of
$35,000. The second installment was paid on June 8, 1988 in the
amount of $8,193.91. The third installment was paid on
June 9, 1988 in the amount of $1,355.70. The fourth installment
was paid on June 10, 1988 in the amount of $450.39. The
interest rate on the loan was 12.5%. 1In addition, the agreement
provided that if the loan was not paid at maturity, then an
interest rate of 20% would thereafter be charged.

On January 26, 1990, pursuant to an "Extension and Revision
Agreement," the original loan was rescheduled. The due date of
the loan was extended to January 26, 1995. Also, the interest

rate became 13.486%.
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The loan initially may have been made in the ordinary
course of business because the written agreement appeared to
contain terms which assured repayment; the loan was subject to a
due date; and it appeared to bear the usual and customary
interest rate.

However, based on the following, guestions exist as to
whether the loan was made or extended in the ordinary course of
business. First, only interest was paid on the loan between
May 26, 1988 and January 26, 1990. Second, after the
November 22, 1988 maturity date, it does not appear that
Western Bank attempted to secure repayment of the loan because
Montoya continued only to pay interest. Additionally, it is
unclear whether Western Bank charged Montoya 20% interest on the
loan after it matured as the agreement required. Finally, when
the loan was secured in 1988, the Committee had cash on hand of
$4,105.41 and debts outstanding of $132,830.63. When the loan
was extended in 1990, the Committee, for the period beginning
Januvary 1 and ending June 30, had cash on hand of $585 and debts
outstanding of $128,170.

Accordingly, there is reason to believe that Western Bank

violated 2 U.5.C. § 441b(a).
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 3444

SUBPOENA TO PRODUCE DOCUMENTS
ORDER TO SUBMIT WRITTEN ANSWERS

Bill Robertson, Chairman

Western Bank

201 N. Church Street

Box 457

Las Cruces, New Mexico 88004

Pursuant to 2 U.S5.C. § 437d(a)(l) and (3), and in
furtherance of its investigation in the above-captioned matter,
the Federal Election Commission hereby orders you to submit
written answers to the gquestions attached to this Order and
subpoenas you to produce the documents requested on the
attachment to this Subpoena. Legible copies which, where
applicable, show both sides of the documents may be substituted
for originals.

Such answers must be submitted under oath and must be
forwarded to the Office of the General Counsel, Federal Election
Commission, 999 E Street, N.W., Washington, D.C. 20463, along

with the requested documents within 30 days of receipt of this

Order and Subpoena.




MUR 3444
Subpoena and Order to Bill Robertson, Chairman
Page 2

WHEREFORE, the Chairman of the Federal Election Commission

has hereunto set her hand in Washington, D.C. on this [[zﬁéa day

of 4.7441‘_ 1972

— —— i I

Joan . KiJ&tEf)ﬁ
Joan D. Aikens
Chairman

Federal Election Commission

Marjofjle W. Emmons
Secretary to the Commission

Attachments
Interrogatories
Request for Production of Documents
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Subpoena and Order to Bill Robertson, Chairman
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ATTACHMENT TO SUBPOENA AND ORDER TO:

Bill Robertson, Chairman
Western Bank

201 N. Church Street

Box 457

Las Cruces, New Mexico 88004

The attached Subpoena to Produce Documents and Order to
Submit Written Answers to Questions has been issued by the
Federal Election Commission under the authority of 2 U.S.C.

§ 437d(a)(1l) and (3) as part of a lawful investigation being
conducted under the authority of 2 U.S.C. § 437g(a)(2). You are
required to submit written answers to the gquestions and the
requested documents within 15 days of the Commission’s
Certification of Compliance with the Right to Financial Privacy
Act.

You are hereby advised of the provisions of 2 U.S.C.
§ 437g(a)(12) which prohibits anyone from making public any
Commission investigation and provides for a fine up to $5,000
for a violation of that provision.

Please set forth answers in the spaces provided below each
guestion (attaching supplemental pages as required) and return
this original with an original affidavit signed by the
appropriate bank official attesting to the truth of the answers.
The affidavit must be sworn to and notarized.

Considering the possible application of the Right to
Financial Privacy Act of 1978, please do not provide any
information not requested by the guestions.
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MUR 3444
Subpoena and Order to Bill Robertson, Chairman

Page 4

INSTRUCTIONS

In answering these interrogatories and request for
production of documents, furnish all documents and other
information, however obtained, including hearsay, that is in
possession of, known by or otherwise available to you, including
documents and information appearing in your records.

Each answer is to be given separately and independently,
and unless specifically stated in the particular discovery
request, no answer shall be given solely by reference either to
another answer or to an exhibit attached to your response.

The response to each interrogatory and request for
production of documents propounded herein shall set forth
separately the identification of each person capable of
furnishing testimony concerning the response given, denoting
separately those individuals who provided informational,
documentary or other input, and those who assisted in drafting
the response.

If you cannot answer the following interrogatories and
request for production of documents in full after exercising due
diligence to secure the full information to do so, answer to the
extent possible and indicate your inability to answer the
remainder, stating whatever information or knowledge you have
concerning the unanswered portion and detailing what you did in
attempting to secure the unknown information.

Should you claim a privilege with respect to any documents,
communications, or other items about which information is
requested by the following requests for production of documents,
describe such items in sufficient detail to provide
justification for the claim. Each claim of privilege must
specify in detail all the grounds on which it rests.

Unless otherwise indicated, the discovery request shall
refer to the time period from May 1, 1988 to December 31, 1990.

The following interrogatories and request for production of
documents are continuing in nature so as to reguire you to file
supplementary responses or amendments during the course of this
investigation if you obtain further or different information
prior to or during the pendency of this matter. Include in any
supplemental answers the date upon which and the manner in which
such further or different information came to your attention.
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DEFINITIONS

For the purpose of these discovery requests, including the
instructions thereto, the terms listed below are defined as
follows:

"You" shall mean the named respondent in this action to
whom these discovery requests are addressed, including all
officers, employees, agents or attorneys thereof.

"Persons” shall be deemed to include both singular and
plural, and shall mean any natural person, partnership,
committee, association, corporation, or any other type of
organization or entity.

"Document” shall mean the original and all non-identical
copies, including drafts, of all papers and records of every
type in your possession, custody, or control, or known by you to
exist. The term document includes, but is not limited to books,
letters, contracts, notes, diaries, log sheets, records of
telephone communications, transcripts, vouchers, accounting
statements, ledgers, checks, money orders or other commercial
paper, telegrams, telexes, pamphlets, circulars, leaflets,

reports, memoranda, correspondence, surveys, tabulations, audio
and video recordings, drawings, photographs, graphs, charts,
diagrams, lists, computer print-outs, and all other writings and
other data compilations from which information can be obtained.

"Identify"” with respect to a document shall mean state the
nature or type of document (e.g., letter, memorandum), the date,
if any, appearing thereon, the date on which the document was
prepared, the title of the document, the general subject matter
of the document, the location of the document, the number of
pages comprising the document.

"Identify"” with respect to a person shall mean state the
full name, the most recent business and residence addresses and
the telephone numbers, the present occupation or position of
such person, the nature of the connection or association that
person has to any party in this proceeding. 1If the person to be
identified is not a natural person, provide the legal and trade
names, the address and telephone number, and the full names of
both the chief executive officer and the agent designated to
receive service of process for such person.

"And" as well as "or" shall be construed disjunctively or
conjunctively as necessary to bring within the scope of these
interrogatories and requests for the production of documents any
documents and materials which may otherwise be construed to be
out of their scope.
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INTERROGATORIES

Identify all the directors and officers of Western Bank
during 1988, 1989, and 1990. Include in your answer the
responsibilities of each officer and director, including
those directors who are also officers of Western Bank.

REBEODSG:

Describe in detail the role of each individual identified
above in the granting and renewal of loans.

O 8 6

I

Response:

™~
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Regarding the May 26, 1988 loan ("loan") and January 26, 1990
Extension and Revision Agreement ("ERA") between

Rick Montoya and Western Bank or Rick Montoya for U.S. Senate
Committee and Western Bank described in the Factual and Legal

Analysis:
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a. Describe in detail the process by which the loan and the
ERA were obtained by the Committee or Rick Montoya.

Response:

Describe in detail the reasons why the loan and ERA were
obtained from Western Bank and the Committee’s efforts
to obtain a loan or ERA from other sources.

RBSEHSE:
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-3 List all meetings, negotiations and conversations held
between Western Bank and Rick Montoya or officials of
Rick Montoya for U.S. Senate Committee to discuss an
extension of credit to the Committee or Rick Montoya
from Western Bank, the loan agreement or ERA, the
repayment of the loan or ERA, and the renewal of the
loan. 1Include in your answer the date, location, and
attendees of each meeting, negotiation, and
conversation. Also include in your answer a detailed
description of the purpose of each meeting, negotiation,
and conversation, and all decisions reached as a result
of the meeting, negotiation, and conversation. Identify
all documents which refer, relate, or pertain to each
such meeting, negotiation, and conversation.

Resgonse:

Describe in detail what factors were considered by
Western Bank in the granting of the loan and the
renewing of the loan in the ERA.

Response:
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Identify each Western Bank employee, officer, director,

or agent involved in the consideration, granting,
monitoring, and renewal of the loan or ERA.

Response:

List by date and amount all payments to principal or
interest, separately, made to Western Bank in connection

with the locan and ERA.

RGSEODSQ:
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g. Describe in detail all efforts made by Western Bank to
obtain the money owed to it on the loan or ERA. If no
efforts were made to collect the outstanding loan
balance, explain why.

Response:

v 2 0

State whether the loan or ERA were reviewed by an
internal audit or by auditors not employed by Western
Bank. Identify all documents which refer, relate, or
pertain to review of the loan or ERA.

/

09

Resmnse H

3

9 40
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- T State whether Western Bank deviated from the terms of
the May 26, 1988 loan agreement. If yes, explain why.

R.BEOI\BB:

Describe the requirements generally imposed by your bank for
making unsecured and partially secured loans. Include in
your response (1) Western Bank’s policy regarding the maximum
amount that may be loaned to a borrower without requiring
security; (2) Western Bank’s policy regarding the minimum
amount of security required against the amount borrowed; and
(3) any other criteria used by Western Bank in considering
the credit worthiness of a borrower.

Re sponse:
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5. Identify any person (other than counsel) who was consulted or
otherwise assisted in the preparation of answers to these

questions.

Response:

™~
O
-
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REQUEST FOR PRODUCTION OF DOCUMENTS

Produce each and every document concerning, relating, or
pertaining to the loan or ERA including, but not limited to:

a. All documents identified in response to the above
interrogatories.

Documents which set out, refer to, or in any way pertain
to the terms of the loan agreement or ERA and their
collateral or security.

Documents submitted by Rick Montoya or Rick Montoya for
U.S. Senate Committee or any person acting on its behalf
to Western Bank.

Documents which refer or pertain to meetings, or
preparation for meetings, including but not limited to
those held by a loan committee or Board of Directors, in
which the loan or ERA were discussed.

5 9 3

Produce copies of loan manuals, procedures, instructions, and
all other guidance used by loan officers, directors, or

other bank agents in considering whether to grant a loan,
extend a loan, or to grant any other extension of credit.

il o Bl ol

2 40
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FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

August 12, 1992

Mr. Rick Montoya, Acting as Treasurer
Rick Montoya for United States Senate
5119A Leesburg Pike, Suite 117

Falls Church, Vva. 22041

MUR 3444

Rick Montoya for United
States Senate and

Rick Montoya, acting as
treasurer

Dear Mr. Montoya:

On July 28, 1992, the Federal Election Commission found
that there is reason to believe Rick Montoya for United
States Senate ("Committee") and you, acting as treasurer,
violated 2 U.S.C. §§ 433(c) and 441b(a), provisions of the
Federal Election Campaign Act of 1971, as amended ("the Act").
The Factual and Legal Analysis, which formed a basis for the
Commission’s finding, is attached for your information.

Additionally, in a letter dated November 8, 1991, you were
notified that the Federal Election Commission found reason to
believe that Rick Montoya for United States Senate Committee and
Luther G. Branham, as treasurer, violated 2 U.S.C.

§§ 434(b)(3)(E) and 434(b)(5)(D). On December 30, 1991, you
submitted a request to enter into conciliation negotiations
prior to a finding of probable cause to believe. The Commission
has considered your request and determined, because of the need
to complete the investigation, to decline at this time to enter
into conciliation prior to a finding of probable cause to
believe. At such time when the investigation in this matter has
been completed, the Commission will reconsider your request to
enter into conciliation prior to a finding of probable cause to
believe.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against the Committee and you, acting
as treasurer, regarding the Commission’s most recent reason to
believe finding. You may submit any factual or legal materials
that you believe are relevant to the Commission’s consideration
of this matter. Please submit such materials to the General
Counsel’s Office within 15 days of your receipt of this letter.
Where appropriate, statements should be submitted under oath.
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Rick Montoya, Acting as Treasurer
Page 2

In the absence of any additional information demonstrating
that no further action should be taken against the Committee and
you, acting as treasurer, the Commission may find probable cause
to believe that a violation has occurred and proceed with
conciliation.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be shown.

If you intend to be represented by counsel in this matter,
please advise the Commission by completing the enclosed form
stating the name, address, and telephone number of such counsel,
and authorizing such counsel to receive any notifications and
other communications from the Commission.

This matter will remain confidential in accordance with
2 U.S.C. §§ 437g(a)(4)(B) and 437g(a)(12)(A), unless you notify
the Commission in writing that you wish the investigation to be
made public.

For your information, we have enclosed a brief descripticn
of the Commission’s procedures for handling possible violations
of the Act. If you have any questions, please contact Richard M.
Denholm II, the attorney assigned to this matter, at (202)
219-3690.

Sincerely,

jco_f\ b - L;:L&iﬁﬁ

Joan D. Aikens
Chairman

Enclosures
Factual and Legal Analysis
Procedures
Designation of Counsel Form
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FEDERAL ELECTION COMMISSION
PACTUAL AND LEGAL ANALYSIS
RESPONDENTS: Rick Montoya for United States Senate MUR: 3444
Committee and Rick Montoya,
acting as treasurer

The Federal Election Campaign Act of 1971, as amended, (the
"Act") requires the principal committee of each pandidate for
federal office to report within 10 days a change in
information previously submitted on its Statement of
Organization. 2 U.S.C. § 433(c).

Pursuant to 2 U.S.C. § 441b(a) any national or state bank
is prohibited from making contributions or expenditures in
connection with any election to any political office, or in
connection with any primary election or political convention or
caucus held to select candidates for any political office. 1In
addition, any candidate, political committee, or other person is
prohibited from knowingly accepting or receiving any
contribution prohibited by this section.

The terms "contribution" or "expenditure” include, inter
alia, loans, advances, deposits of money, or anything of value
made to a campaign committee in connection with any election for
Federal office. 2 U.S.C. § 441(b)(2). Excluded from the
definition of "contribution," however, are loans by certain
banks made "in the ordinary course of business." 2 U.S.C.

§ 441b(b)(2).
To be considered in the "ordinary course of business,”

Section 431(8)(B)(vii) provides that such loan:
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(1) shall be considered a loan by each endorser or
guarantor, in that proportion of the unpaid balance
that each endorser or guarantor bears to the total
number of endorsers or guarantors;
shall be made on a basis which assures repayment,
evidenced by a written instrument, and subject to a due
date or amortization schedule; and

(111) shall bear the usual and customary interest rate of the
lending institution.

Similarly, Commission Regulations at 11 C.F.R.
§ 100.7(b)(11) provide that a locan is deemed to have been made
in the ordinary course of business if it:

1) bears the usual and customary interest rate of the
lending institution for the category of the loan
involved;

2) is made on a basis which assures repayment;

3) is evidenced by a written instrument; and

4) is subject to a due date or amortization schedule.

Mr. Rick Montoya was a candidate for the United States
Senate for New Mexico in the 1988 primary election. According
to the Statement of Organization filed with the Commission on
July 31, 1987, Rick Montoya for United States Senate Committee
is the authorized principal campaign committee for Rick Montoya,
and Luther G. Branham was its treasurer.

In response to the Commission’s finding that there was

reason to believe that the Committee had violated 2 U.S.C.
§§ 434(b)(3)(E) and 434(b)(5)(D), Mr. Montoya admitted that
Luther Branham had resigned as treasurer in 1988. However, the

Committee never filed an amendment to its Statement of




S 79

™~
(8,8
o
M
c

s
o

Organization to reflect this change. The Commission was not
notified of the change in treasurers until the response was
filed on December 13, 1991.

Because of the Committee’s failure to file an amended
Statement of Organization within 10 days of the resignation of
Luther Branham, as treasurer, there is reason to believe that
the Rick Montoya for United States Senate Committee and

Rick Montoya, acting as treasurer,l violated 2 U.S.C. §§ 433(c).

1. To date, Luther Branham’s name appears on Commission
records as the Committee’s treasurer. A review of Commission
records since 1988 revealed a letter dated July 29, 1989 from
Susan L. Van Buskirk, assistant treasurer. In the letter, she
informed the Commission that she was resigning as assistant
treasurer and that all correspondence to the Committee should be
mailed to Rick Montoya. Van Buskirk’s letter did not mention
the resignation of Branham as treasurer.

When determining whether to name an individual as a
respondent in an enforcement matter as the committee’s "acting
treasurer,” several factors may be considered. These factors
include: (1) whether the treasurer of record has ceased to
perform his duties as treasurer; (2) whether the individual
acting as treasurer maintained the committee’s books and
records; (3) whether the individual acting as treasurer accepted
contributions on behalf of the committee; (4) whether the
individual acting as treasurer made expenditures on behalf of
the committee; (5) whether the individual acting as treasurer
made deposits into and disbursements from the committee’s
accounts; and (6) whether the individual acting as treasurer
filed the committee’s financial reports. See FEC v. Committee
to Elect Bennie Batts, No. 87-5789 (S.D.N.Y. Feb. 14, 1989).

The Committee’s most recent reports have been signed by
Montoya as treasurer. It also appears that Montoya has
maintained the committee's books, accepted contributions, and
made disbursements on behalf of the committee. In addition, in
telephone conversations with this Office, Montoya represented
that he has been acting as the Committee’s treasurer since
Branham’s resignation. Finally, Montoya appears to have control
over Committee documents because he has provided documents
in response to the Commission’s reason to believe finding.
Accordingly, this Office will consider Montoya to be “acting as
treasurer” in this matter.




In addition, Western Bank, a member of the Federal Deposit
Insurance Corporation, made a $45,000, secured loan to
Rick Montoya on May 26, 1988. The loan was due on demand or by
November 22, 1988. The loan was paid in four installments. The
first installment was paid on May 25, 1988 in the amount of
$35,000. The second installment was paid on June 8, 1988 in the
amount of $8,193.91. The third installment was paid on
June 9, 1988 in the amount of $1,355.70. The fourth installment
was paid on June 10, 1988 in the amount of $450.39. The
interest rate on the loan was 12.5%. In addition, the agreement
provided that if the loan was not paid at maturity, then an
interest rate of 20% would thereafter be charged.

On January 26, 1990, pursuant to an "Extension and Revision
Agreement,"” the original loan was rescheduled. The due date of
the loan was extended to January 26, 1995. Also, the interest
rate became 13.486%.

The loan initially may have been made in the ordinary
course of business because the written agreement appeared to
contain terms which assured repayment; the loan was subject to a
due date; and it appeared to bear the usual and customary
interest rate.

However, based on the following, questions exist as to
whether the loan was made or extended in the ordinary course of
business. First, only interest was paid on the loan between
May 26, 1988 and January 26, 1990. Second, after the
November 22, 1988 maturity date, it does not appear that

Western Bank attempted to secure repayment of the loan because




Montoya continued only to pay interest. Additionally, it does
not appear that Western Bank charged Montoya 20% interest on the
loan after it matured as the agreement required. Finally, when
the loan was secured in 1988, the Committee had cash on hand of
$4,105.41 and debts outstanding of $132,830.63. When the loan
was extended in 1990, the Committee, for the period beginning
January 1 and ending June 30, had cash on hand of only $585 and
debts outstanding of $128,170.
Accordingly, there is reason to believe that the
Rick Montoya for U.S. Senate Committee and Rick Montoya, acting

as treasurer, violated 2 U.S.C. § 44lb(a).




FEDERAL ELECTION COMMISSION

WASHINCGTON, DC 20463
August 28, 1992

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Bill Robertson, Chairman
Western Bank

201 N. Church Street

Box 457

Las Cruces, New Mexico 88004

RE: MUR 3444
Dear Mr. Robertson:
Enclosed is a Certificate of Compliance with the Right to
Financial Privacy Act of 1978, issued in connection with the
Subpoena and Order sent to your financial institution on

August 12, 1992, seeking the financial records of Rick Montoya.

If you have any questions, please contact me at (202)
219-3690.

Sincerely,

il
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Richard M. Denholm I1I
Attorney

Enclosure
Certificate




CERTIFICATION OF COMPLIANCE WITH
THE RIGHT TO FINANCIAL PRIVACY ACT

Mr. Bill Robertson, Chairman
Western Bank

201 N. Church Street

Box 457

Las Cruces, New Mexico 88004

Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

RE: MUR 3444

I hereby certify, pursuant to Section 1103(b) of the Right to
Financial Privacy Act of 1978, 12 U.S5.C. § 3403(b), that the
provisions of the Act have been complied with as to the Subpoena
to Produce Documents and Order to Submit Written Answers forwarded
to you in the above-captioned matter, responses to which are being
ordered pursuant to 12 U.S.C. §§ 3402 and 3405.

Sincerely,

»
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Richard M. Denholm II
Attorney
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TELEPHONE : 505-523-7810

The above-named individual is hereby designated as my
counsel and is authorized to receive any notifications and other
communications from the Commission and to act on my behalf before

the Commission.

fae®

RESPONDENT'S NAME: Bill Robertson, Chairman
ADDRESS : Western Bank, Las Cruces

P.0. Box 457
Las Cruces, NM B8004
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505-527-6200
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FEPERAL ELECTION

Anderson Carter, 11 '3;“"3;%“
ATTORNEY and COUNSELOR AT LAW — -
LICENSED IN NEW MEXICO & TEXAS b ” |[| 07 ﬁnl '3( Law Office Suites
300 Western Bank Bldg.
201 North Church

Post Office Box 16488
Las Cruces, New Mexico 88004
Office 505 523-7810 505 526-8682
FAX 505 5270215

September 15, 1992

Richard M. Denholm, II
Office of the General Counsel
Federal Election Commission
999 E. Street, N.W.
Washington, D. C. 20463 o -

IEE!
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Re: MUR 3444

Dear Mr. Denholm:

As you and I discussed by telephone last week, I have prepared a Response to the Factual
and Legal Analysis in the above-referenced matter. In addition, we are submitting the =
Response to Subpoena to Produce Documents and Order to Submit Written Answers. For

the document production, we are sending a duplicate of the Bank's entire loan file

regarding Mr. Montoya.

We believe that Western Bank, Las Cruces made its loan to Rick Montoya in the ordinary
course of business and has maintained this loan at all times in the ordinary course of
business. Hopefully, your review of the material we have tendered to the Commission will
suitably resolve this matter. While we have provided everything in the Bank's possession
responsive to the subpoena, we would be happy to provide any additional information or
materials which you may need.

6 0 4
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If I can be of any further assistance in this regard, please contact me.

Sincerely,

Anderson Carter, I1

9 4 0509 7
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Enclosures
& Bill Robertson

VIA FEDERAL EXPRESS




BEFORE THE FEDERAL ELECTION COMMISSION

MUR 3444

Western Bank, Las Cruces, through its counsel, hereby submits this response to the
Federal Election Commission’s Factual and Legal Analysis in this matter.

On July 28, 1992, the Federal Election Commission found reason to believe that Western
Bank, Las Cruces ("Bank") violated a provision of the Federal Election Campaign Act of 1971,
as amended ("the Act"). The Factual and Legal Analysis which formed a basis for the
Commission's finding is based upon erroneous information.

Clearly, the Act prohibits any national or state bank from making contributions or
expenditures in connection with any election to political office. Excluded from the definition of
"contribution”, however, are loans by banks made "in the ordinary course of business”. 2
U.S.C. §441 b (b) (2). The Factual and Legal Analysis cites the appropriate statutes and
regulations defining loans made in the "ordinary course of business.”" The Factual and Legal
Analysis then makes a number of "factual” statements which are incorrect. The correct "facts” of
this loan transaction are as follows:

On May 26, 1988, a $45,000 loan was made to Rick Montoya. The proceeds were used
to pay off a $6,000 loan previously made to Mr. Montoya on April 25, 1988. The balance was

apparently used for campaign expenses. The term of the loan was for six months (until

November 22, 1988). The interest rate was a variable rate of Bank's base rate plus .5% (not

12.5% as set forth in the Factual and Legal Analysis).

The Factual and Legal Analysis states that the loan was paid in four installments with the
first installment being paid on May 25, 1988. (In light of the fact that this is a day before the
loan was even made, it appears obvious that this is an incorrect statement.) In fact, the loan to

Rick Montoya was funded in its entirety on May 27, 1988. There were not multiple installments

3 iJ l'l’jjﬁ!-’
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as suggested in the Factual and Legal Analysis. The Factual and Legal Analysis then states that
the original loan was re-scheduled pursuant to an Extension and Revision Agreement dated
January 26, 1990, and the interest rate became 13.86%. This statement is only partially correct,
and would certainly lead the FEC to the conclusion that this loan was ignored from its original
due date (November 22, 1988) until the Extension and Revision Agreement executed on January
26, 1990. However, this is not the case.

On November 30, 1988, by an Extension and Revision Agreement, the loan was
renewed for six months at the same variable interest rate and using the same collateral. On June
19, 1989, the loan was again renewed for six months at the same rate and using the same
collateral. The renewal of this type of loan under these circumstances is common practice within
the Bank, and this particular loan presented no extraordinary or unusual circumstances. At the
time of the June 19, 1989 renewal, it was agreed that at the maturity of the renewal, the loan
would be converted to monthly payments on a ten-year amortization.

On January 26, 1990, the loan was renewed for five years at the same variable interest
rate, but monthly payments were established based upon a ten-year amortization. Collateral for
the loan has remained the same throughout. Since January 26, 1990, the loan has been on
monthly payments and will mature on January 26, 1995. All principal and interest payments
required under the loan have been made. Over the term of the loan, the principal of the loan has
been decreased by over $6,000, and the Bank has eamed and received over $24,000 in interest.

The Factual and Legal Analysis recognizes that the loan was initially made in the ordinary
course of business because “the written agreement appeared to contain terms which assured re-
payment; the loan was subject to a due date; and it appeared to bear the usual and customary rate
of interest.” This has continued 1o be the case throughout the existence of this loan. As outlined
above, this loan has always been subject to a written agreement which has assured repayment,
was subject to a due date, and required interest at a usual and customary interest rate.

The Factual and Legal Analysis raises four questions as to whether the loan was made or

extended in the ordinary course of business. The first question concerns the fact that only
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interest was paid on the loan between May 26, 1988 and January 26, 1990. This is not an
uncommon practice. Banks are in the business of collecting interest. So long as the loan
continues to exhibit favorable characteristics, it may be extended and renewed. At all times from
May 26, 1988 until January 26, 1990, the loan was covered by appropriate documentation
(promissory note and extension and revision agreements). Further, the loan was fully secured
by real estate valued substantially in excess of the loan amount. Interest was paid on a current
basis upon each renewal. The loan continued to be a profitable one for the Bank and the
existence of substantial collateral assured full repayment of all principal and interest on this loan.

The second question raised by the Factual and Legal Analysis concerned the Bank's
efforts to secure repayment of the loan after the original maturity date of November 22, 1988.
Because this loan continued to meet the Bank’s criteria for making loans, this loan was
renewed at the original maturity date. This renewal is evidenced by appropriate, written
documentation in the form of an Extension and Revision Agreement. It continued to bear
the same variable interest rate which was customary and usual for this Bank. A new due
date was established for the loan and the real estate mortgage continued to assure re-
payment of this loan. At all times, this loan was handled in the same manner as other loans
of this type made by the Bank.

The third question raised by the Factual and Legal Analysis concerned whether the
Bank charged Montoya 20% interest on the original loan after it matured. The Bank did not
impose the 20% post-maturity interest rate since this loan was appropriately re-negotiated.
The Bank only imposes this rate of interest in the case of severe collection problems turned
over to legal counsel for collection and/or foreclosure. In the case of Mr. Montoya, this
loan was appropriately re-negotiated as described above, and therefore, the 20% interest
rate was not applied.

The final question raised by the Factual and Legal Analysis concems the financial
condition of the Campaign Committee during the pertinent times of making and renewing
this loan. It is unclear from the Factual and Legal Analysis what point is being made by the
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discussion of the Committee’s financial condition; however, it is presumed the question
must relate to the credit-worthiness of the Committee. The Bank was not aware of the
financial condition of the Campaign Committee and did not consider it in making its loan.
The loan was made to Rick Montoya, personally. The Bank has not worked with any
Campaign Committee in making any loans to Mr. Montoya, nor did the Bank look to the
Campaign Committee or its financial condition in making this loan. Rather, the Bank
looked to Rick Montoya, personally, and his financial condition in making this loan. At the
time of making the loan, Mr. Montoya had on deposit at Western Bank, Las
Cruces (more than of the loan was on deposit when the loan was made). Mr.
Montoya's financial statements showed a net worth of from total assets of
His debt -to-assets ratio is which is considered a good ratio by the Bank.
While not very liquid, Mr. Montoya had good equity in real estate in and around Las
Cruces. This loan was specifically collateralized by 4.8 acres of farmland in an area that is
being converted to semi-exclusive residential property. The property was appraised at
$71,000. A mortgage covering the property was appropriately executed by Montoya and
recorded by the Bank in the Dona Ana County real estate records. This mortgage continues
in full force and effect at this time.

Each of the factual statements made within this response is confirmed by the
Response to Subpoena to Produce Documents and Order to Submit Written Answers which
is submitted, under oath, along with this response. These written answers along with the
copy of Mr. Montoya's loan file submitted to the Commission clearly indicate that this loan
was made in the ordinary course of business. At all times, it was subject to a written
agreement (promissory note and subsequent extension and revision agreements). These
agreements contained the usual terms allowing for collection of the promissory note,
including principal, interest, and any expenses of collection. Payment was further assured
by a mortgage on real property which was valued substantially in excess of the amount
owed on the loan. While the due date on the loan has been extended in the usual and




customary manner of the Bank, the loan has at all times been subject to a due date.

Further, the loan continues to bear interest at a usual and customary interest rate.
Accordingly, Western Bank, Las Cruces is not in violation of 2 U.S.C. §441 b (a).

P. O. Box 16488
Las Cruces, NM 88004
(505) 526-8682

Arnorney for Western Bank, Las Cruces
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BEFORE THE FEDERAL ELECTION COMMISSION
In the Matter of

T
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RESPONSE TO SUBPOENA TO PRODUCE DOCUMENTS
AND ORDER TO SUBMIT WRITTEN ANSWERS

FZ2:M Hd £)d3526

Office of the General Counsel
Federal Election Commission
999 E. Street, N.W.
Washington, D. C. 20463

Western Bank, Las Cruces, hereby submits its response to the Federal Election

Commission's Subpoena to Produce Documents and Order to Submit Written Answers.

. Identify all the directors and officers of Western Bank during 1988, 1989
and 1990. Include in your answer the responsibilities of each officer and
director, including those directors who are also officers of Western Bank.
Response: See Exhibit "A" attached.

2. Describe in detail the role of each individual identified above in the
granting and renewal of loans.
Response:

The responsibilities and duties of each individual identified above in the granting and
renewal of loans is as follows:

Directors: The board directs the activities of the Bank in the same way that owners direct
the activities of any other business. The Board determines the strategic objectives of the Bank and
is the source of all its policies. Specific responsibilities include: (1) selecting and supervising the

chairman and president; (2) establishing strategic objectives and long-term goals; (3) determining
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Chairman and CEQ: The Chairman and C.E.O reports to the board of directors and is
responsible to therboamddipr the day-to-day management of the Bank. The Chairman's primary
duty is to see that the Bank accomplishes its planned objectives and goals, his responsibility is to
operate the Bank as a sound and prudent business in accordance with the general policies of the
board.

President and CO.Q.;: The President and C.0.0. is responsible for routine, day-to-day
operations. He directly supervises each division chief. The President and C.0.0. temporarily
assumes the positiop of the Chairman and C.E.O. in his absence.

Senior Vice President - Commercial Loans: The Semigr Vice President of Commercial
Loans is responsible for all commercial loan operations. She directs all the commercial loan
ofﬁcusandmpgvimd:ebmopuaﬁmufadnﬂmk.

for maintaining and servicing the commercial loan portfolio assigned to him or her. This includes
originating and collecting the loan or loans from customers.

Loan Origination Process: In the origination process, there are several thresholds that have
been established under the Bank's policy to determine who has the anthority to grant a loan.

At the beginning of each year, the board of directors holds an organizational meeting to
determine who has the authority to grant loans. Each loan officer is assigned a loan limit under
which that loan officer can make loans. All loans above the officer’s lending limit must first go
through the officer's loan committee. Then, if the total loan relationship to a customer is greater
than $100,000, the loan must be approved by the Executive Loan Committee.

The officer's loan committee is made up of loan officer and other officers of the Bank
appointed to the committee by the board. all loans over the officer's loan limit must<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>