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I. A

ISPORTS ANALYSIS 2RFR RAL

TO

OFFIcE or GENERAL COUSEL

DATE: Akuqust 14, 1991

ANALYST: PAT SHNPPARD

1. CONNITTEE: Rick Montoya for United States Senate
Committee (C00216549)

Luther G. Branham, Treasurer
5119A Leesburg Pike, Suite 117
Falls Church, VA 22041

II. RXELVANT STATUTE: 2 U.S.C. S434(b)(5)(D)
2 U.S.C. 5434(b)(3)(9)

ki.... Failure to File Supporting Schedules

SThe ick Nontoya for United States Senate 4*lgifte*
!(Wvtb C4tt 1) has failed to file required l r a
sohadUhata1ing $136t438.02.
LA O 13(a), Column A of the Detailed ft=l" of the

ie-tels 1,90 R @Oid Year Report discloses $,W 1 *o3 in I4es
1 aliPt.. lime It(&), Column A of the Detaile&d oy l96e
discliose.*9,3U.4J3 in loan repayments (Attacmlitt 2).

Schedule C of the Committee's report Indicates that
seerel eloms totaling $45,000 from the Western Bank hove
been repaid and consolidated by a new +secured loan
(Attachftat 3). In addition, Schedule C indicates that
$5,430.60 has been paid on the new loan. The Committee
failed to provide a supporting Schedule B to itemize the
$50,430.60 in bank loan repayments.

Line 13(a), Column A of the Detailed Summary Page of the
Comittee's 1990 Year End Report discloses $62,461.13 in loan
receipts. Line 19(a), Column A of the Detailed Summary Page
discloses $62,461.13 in loan repayments (Attachment 4). The
amount on Lines 13(a) and 19(a) equal the amount of the loans
itemied on Schedule C from the candidate ($19,457.42) and
Western Bank ($43,003.71) (Attachment 5). The Committee
failed to provide a supporting Schedule A totalling
$43,003.71 for the bank loan and Schedule B totalling
$43,003.71 for the bank loan, for a total of $86,007.42 in
missing schedules on the 1990 Year End Report.



~ 4 -

On May 7.199eqit for gsIm A&AiOR1
(RVlAX) for both reports vete i to the(Attachments 6 and 7). C" DiAls re~uit that the Co€ Sprovide the omitted supporting schedules. Yhe RVAAs Ut

that all loan repayment& must be itemdsed, regardless of tb"
amount.

In addition, the RFAI for the 1990 Year End Reportsuggests that the Comittee may have inflated their totals ifthe loans have just been renegotiated. On Nay 30, 1991, aSecond Notice was sent to the Comittee for failure torespond (Attachment 8).

On July 3, 1991, a Reports Analysis Division analystexhausted all means to get a phone number for the candidate
or treasurer (Attachment 9).

As of this date, no further response has been received.

IV. OTHER PEND]NG AYTERS INITIATED BY RAD:

None
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FEDERAL ELECTION COMMW6SON 36
WjSWMe()% OC J j

Luthet . Sranhaa. ?reasuret
lick "oatoya For United states

Senate Com ttee
IlIA LoeshutC Pikes Suite &17
Falls Chucch, VA 22041

Identification Numbers C0021GS49

References Rid-Year teort (1/1/99-6/30/90)

Dear P-. sronhas

This letter is prompted by tW ComissioesE prelimialry
revwv o,. the report(s) teferenced above. fhe review coised
questions concerninc nerthin informuets coetaimed is the

t 0 report(s). An itemisation follows .

-Lime l(a) Colum A. of the 0stailed vum 5 owe
discloses $03#9S6.03 in candidate 100. * C
supporting Lime 13(a) itemises W43|,l10S. is loin.
Please explain the diecrepancy and Mad NrW repot(s).
(1 Cra 1104.3(a))

-sine 19(a). Colun A. of the Detailed marmy Pea
discloses $69.396.1 in lea re met to the

-) candidate. Schedule C supporting Lin 19(a) itemisee
$69-01.18 in repayments. Please explain the

- discrepancy and aend yowr reorlt(1e.g (11 CM
5104.3(b))

ag -Please provile a Schedule S to support the anouSt
reported on Line 11(a). Colum A. of the Detailed
Summary page. sach loan repament made by th*eemiittee
must be itenised on a supporting Schedule a. twot4|es
of the amount of the AIr1Mt. TIC R-
$104. (b) I(4)t411) an (1*)

-Your calculations for the loan schedule ISchedule C)
appears to be incorrect. Our calculations disclose an
apparent discrepancy of $4,92.21 in the loan Owed to
the bank. ($41,000 - $S.430.60 * $39,S69.40). please
provide the correct outstanding balance or payment Made
to the loan on Schedule C.

A vritten response or an amendment to youc original report(s)
correcting the above proble(s) should be filed with the Socretary
of the Senate. 232 sart Senote Office suilding, Washington, DC
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26Sl@ witkim Lute's (5 Ojyfs *I the Ote o this leteOor. IOV
meed, ~ ~ ~ ~ .0 fret"O le* ge to esstact as an eve t olie

go (g # 4141S . m is 202) 376240.

518cerely.

( )t *hpSf4
Pat skemecd
Seftiot Seports Analyst
Meorns Analysis Division

9,)
~V)
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.0
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FEDERAL ELECTMON COMMISSION wit
WASWIOC or aw

...Luther o. scanhoa, Treasure
Salk nonteya rot United States O 1

Senate tommittee
Sl19A Leesburg Mo, suite 117
ralls Church, VA 22041

Identificton Numbers C@021S49

References Tear ad Report 11/l/90-11/I )

Dear Mr. Dranham:

This letter Is prompte by tbe Comissions preliminary
revie of the report(s) reLerenced above, The review raised
questions concerning certain infonatiom contained In the

t) 05 report(s). An itemisation follows

If% ' -Column a figures for the Summry ed Detailed Sumery
Pages should equal the sum of the Column a figures orouc previous report sad the Colum A figures n tis
report. Please eaed your report to eorrect the cam0 discrepancies for Lime(s) i3(10) 131). 16. I"0)
194c;# 22 and any subsequent report(s) which y be
affected by this correction. Note that Calm a sheul
reflect only the year-to-date totals for Calemiar year

-The beginning cosh balance of this report does set
equal the ending balance of your 1". Mid-ear report.
please clarify this discrepan snd &mod any subsequent
report(s) which may be aoevu by this correction.

-Please provide Schedules A and C to support the amment
reported on Line 13(a) of the Detailed Summery Page.
Lach person who makes a loan to your committee or to the
candidate acting as an agent of the eommittee must be
repotted on Schedule A and Shedule C. The itomisation
on Schcdule A must incTude the person's full mame,
sailing address and sip codes along with the aame of
his/her employer. the date of the cotribution/loa and
the aggregQte year-to-date amount of contributions mdieby the person. Schedule C must include any endorser or
uarantor of the loan, the date the tem was made said
all other terms of the loan. If the loan is from the
candidate, you must indicate if it is from his/herpersonal funds. Ill Cra 0.()((l)



Attachment #.J.
Page of

-please provide a Schedule 5 to support the amount
report.. on Line 19(a). Column A# of the Detailed
Summary Page. tach loan repaysent made by the committee
must be Itemised on a supporting Schedule to .,ee4less
of the amount of the repayent. All C
iTT4.2((41(MI end (iv)

-:f the Committee Is only disclosing that a loan bas
been renegotiated, you have inflated your receipt nd
expenditures totals by adding this transaction on the
Detailed *ummary Page Amend you report to delete this
transacti~n from your report. If nev loans were
eceiVd and/or loan repayment vas made then please
p vide the omitted schedules.
A written response or an amendment to your original report(s)

correcting the above problem(s) should be filed with the Secretary
of the Senate, 23v !art S:nate Office Building, Washington, DC
20510 within fifteen (IS) days of the date of this letter. If you

r) 0 need assistance, please feel free to contact me on our toll-free
numpr. (!A) 124-9S30. my le -1 number is (202) 376-2460.

IC) ,,7

0 Saineerely,

Pat Sheppard
Senior Reports Analyst
Reports Analysis Division

Cq.

a m
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FEDERAL ELECTION COMMISSION
%%AeSNIO 1 OC 2001l

Nay 30t 1991

Luther G. Branham, Treas.rer
Rick Rontey. For United States

Senate ounittee
11&,, Leesburg Pike, Suite 117
Falls Church. VA 22041

tdeansfication Nu...er: C00216549

W ference: Hid-Year (1/1/90-6/30/90) and Year 9nd Report
(7/l/90-12/31/ v) Reports

Dear Mr. Branham:

This letter Is to Inform you that as of May 29. 1991, the
Comibsion has not received your response to our requests for
additional information dated Nay 7. 1991. e notices requested
information essential to full public disclosure of your federal

Nelecoion financial activity and to ensurecomiec vith
provisizns of the Fedegal Election Campaign Act (the Act). Copies
of our original requests are enclosed.

If no response is received witbin fifteen (IS) days from the
date of this notice, the Commission may choose to initiate audit
or legal enforcement action.

If you should have any questions related to this matter,
please contact Pat Sheppard on our toll-free number (600) 4249S30
or our local number (202) 376-2460.

Sincerely.

JnD. GibsonA0sistant Staff Director
Reports Analysis Division

Enclosures
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MEMORANDUM TO FILES:
XX Telecon

Visit

NAME OP THE COMMITTEE:

DATE: July 3, 1991

Rick Montoya for United States Senate
Committee (NM)

SUBJECT: RFAIs for 1990 Mid Year and Year End Reports

FEC REP: Pat Sheppard

COMMITTEE REP: None

I tried both the Virginia and New Mexico Operator to get a
telephone number for the candidate or treasurer. I was told by
the Virginia operator that the telephone number for the candidate
was a non-published number and there was no listing for the
treasurer. The New Mexico operator had no listings.



FEDERAL ELECTION CONlISSION
999 E ST. N.W.

WASHINGTON, D.C. 20463

FIRST GENERAL COUNSEL'8 REPORT

SOURCE:

RESPONDENTS:

RELEVANT STATUTES:

INTERNAL REPORTS
CHECKED:

'RECEIVED
F.E.C.

SECRETARIAT
91 OCT 2. P" 12:09

RAD Referral: #91L-77
Staff Member: Richard N. Denholm

INTERNALLY GENERATED

Rick Montoya for United States Senate
Committee and Luther G. Branham, as
treasurer

2 U.S.C. S 434(b)(5)(D)
2 U.S.C. S 434(b)(3)(E)

Referral Material
Disclosure Reports

FEDERAL AGENCIES
CHECKED: None

I. GrEATIOl OF RATTER

The Office of General Counsel received a referral from the

Reports Analysis Division on August 14, 1991. The basis of the

referral is the failure of the Rick Montoya for United States

Senate Committee and Luther G. Branham, as treasurer (the

"Committee"), to file a required supporting Schedule B for

$50,430.60 in bank loan repayments. In addition, the Committee

failed to file a required supporting Schedule A and required

supporting Schedule B for a $43,003.71 bank loan.

II. FACTUAL AND LEGAL ANALYSIS

The Federal Election Campaign Act of 1971, as amended, (the

"Act") requires the principal committee of each candidate for

federal office to report each person who makes a loan to the
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reporting committee during the reporting period together with

the identification of any endorser or guarantor of such loan,

and date and amount or value of such loan. 2 U.S.C.

§ 434(b)(3)(E). In addition, the committee is required to

report each person who receives a loan repayment from the

reporting committee during the reporting period, together with

the date and amount of such loan repayment. 2 U.S.C.

5 434(b)(5)(D). The term "person" is defined as "an

individual, partnership, committee, association, corporation,

labor organization, or any other organization or group of

persons..." 2 U.S.C. S 431(11).

Mr. Rick Montoya was a candidate for the United States

Senate for New Mexico in the 1988 primary election. Mr. Montoya

lost the primary election by only capturing 28% of the vote.

According to the Statement of Organization filed with the

Commission on July 31, 1987, Rick Montoya for United States

Senate Committee is the authorized principal campaign committee

of Rick Montoya, and Luther G. Branham is its treasurer.

On its 1990 Mid Year Report, the Committee disclosed that

it had consolidated and repaid a number of loans totaling

$45,000 by obtaining a new secured loan from Western Bank. In

addition, the Committee disclosed that it had paid $5,430.60 on

that $45,000 loan. Therefore, the total amount of loan

repayments was $50,430.60.

Pursuant to 2 U.S.C. S434(b)(5)(D), the Committee was

required to report the $50,430.60 in loan repayments which were

made to Western Bank. Although the Committee included this
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amount on its summary pages, it failed to provide the necessary

supporting schedules. On May 7, 1991, the Commission reminded

the Committee, in writing, that each loan repayment must be

itemized on a supporting Schedule B regardless of the amount of

the loan. The Committee did not respond. On May 30, 1991, the

Commission again reminded the Committee that it had failed to

provide the required schedule. As of September 4, 1991, the

Committee had not responded.

on its 1990 Year End Report, the Committee reported a

$43,003.71 bank loan from western Bank. Pursuant to 2 U.S.C.

5 434(b)(3)(E),, the Committee was required to identify each

V) person vho made a loan to the Committee during the reporting

period. The Committee failed to provide the required Schedule A

for the bank loan in the amount of $43,003.71 and failed to

provide the required Schedule B for the same bank loan in the

amount of $43,003.71.

On May 7, 1991, the Commission notified the Committee, in

writing, that each person who makes a loan to the Committee must

be reported on a supporting Schedule A and Schedule B. The

Committee did not respond. Again, on may 30, 1991, the

Commission notified the Committee, in writing, of its need to

comply with the requests for information. As of September, 4,

1991, the Committee had not responded.

The Committee did not file the required supporting

Schedule B for $50,430.60 in bank loan repayments and has not

filed required supporting Schedule A and Schedule B for a

$43,003.71 bank loan the Committee received. Therefore, the
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Office of the General Counsel recommends that the Commission

find that there is reason to believe that the Rick Montoya for

United States Senate Committee and Luther G. Branham, as

treasurer, violated 2 U.S.C. 5S 434(b)(3)(E) and 434(b)(5)(D).

I I. RECOMMENDATIONS

1. Open a MUR

2. Find reason to believe that the Rick Montoya for United
States Senate Committee and Luther G. Branham, as
treasurer, violated 2 U.S.C. S5 434(b)(3)(E) and
434(b)(5)(D).

3. Approve the appropriate letter, and the attached Factual
and Legal Analysis.

Lawrence N. Noble
General Counsel

Date f BY: Lo-G iLThe r 

Associate General Counsel

Attachments:

1. Referral Materials
2. Factual and Legal Analysis

Staff Member: Richard Denholm
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Rick Montoya for United States Senate
Committee and Luther G. Branham, as
treasurer.

RAD Referral
#91L-77

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal Election

Commission, do hereby certify that on October 28, 1991, the

Commission decided by a vote of 5-0 to take the following

actions in RAD Referral #91L-77:

1. Open a MUR.

2. Find reason to believe that the Rick Montoya
for United States Senate Committee and
Luther G. Branham, as treasurer, violated
2 U.S.C. 55 434(b)(3)(8) and 434(b)(5)(D).

3. Approve the appropriate letter, and the
Factual and Legal Analysis, as recommended
in the General Counsel's Report dated
October 23, 1991.

Commissioners Aikens, Elliott, Josefiak, McDonald, and

McGarry voted affirmatively for the decision; Commissioner

Thomas did not cast a vote.

Attest:

I t -Date
Sec. /arJorfi e W. ComnsSec tary of the Commission

Received in the Secretariat: Thurs., Oct. 24, 1991 12:09 p.m.
Circulated to the Commission: Thurs., Oct. 24, 1991 4:00 p.m.
Deadline for vote: Mon., Oct. 28, 1991 4:00 p.m.

bjf



FEDERAL ELECTION COMMISSION
WASHINCTON, D C 20463

November 8, 1991

Luther G. Branham, Treasurer
Rick Montoya for United States Senate Committee
5119A Leesburg Pike Suite 117
Falls Church, Virginia 22041

RE: MUR 3444
Rick Montoya for United
States Senate Committee
and Luther G. Branham,
as treasurer

Dear Mr. Branham:

On October 28, 1991, the Federal Election Commission found
that there is reason to believe the Rick Montoya for United
States Senate Committee (mCommittee") and you, as treasurer,
violated 2 U.S.C. 55 434(b)(3)(E) and 434(b)(5)(D), provisions
of the Federal Election Campaign Act of 1971, as amended
(the "Act"). The Factual and Legal Analysis, which formed a
basis for the Commission's finding, is attached for your
information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against the Committee and you, as
treasurer. You may submit any factual or legal materials that
you believe are relevant to the Commission's consideration of
this matter. Please submit such materials to the General
Counsel's Office within 15 days of your receipt of this letter.
Where appropriate, statements should be submitted under oath.

In the absence of any additional information demonstrating
that no further action should be taken against the Committee and
you, as treasurer, the Commission may find probable cause to
believe that a violation has occurred and proceed with
conciliation.

IF :



Luther G. Branham, Treasurer
Page 2

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
5 111.18(d). Upon receipt of the request, the OfI-ce of the
General Counsel will make recommendations to the Commission
either proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
pursued. The Office of the General Counsel may recommend that
pre-probable cause conciliation not be entered into at this time
so that it may complete its investigation of the matter.
Further, the Commission will not entertain requests for
pre-probable cause conciliation after briefs on probable cause
have been mailed to the respondent.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. In addition, the Office of the General
Counsel ordinarily will not give extensions beyond 20 days.

If you intend to be represented by counsel in this matter,
please advise the Commission by completing the enclosed form
stating the name, address, and telephone number of such counsel,
and authorizing such counsel to receive any notifications and
other communications from the Commission.

This matter will remain confidential in accordance with
2 U.S.C. 55 437g(a)(4)(B) and 437g(a)(12)(A), unless you notify
the Commission in writing that you wish the investigation to be
made public.

For your information, we have enclosed a brief description
of the Commission's procedures for handling possible violations
of the Act. If you have any questions, please contact
Richard M. Denholm II, the staff member assigned to this matter,
at (202) 219-3690.

1,

i Wa ren McGarry
C airman

Enclosures
Factual and Legal Analysis
Procedures
Designation of Counsel Form



FEDERAL ELECTION COMMISSIOU

FACTUAL AND LEGAL ANALYSIS

RESPONDENTS: Rick Montoya for United States Senate NM:
Committee and Luther G. Branham, as
treasurer

The Federal Election Campaign Act of 1971, as amended, (the

"Act") requires the principal committee of each candidate for

federal office to report each person who makes a loan to the

reporting committee during the reporting period together with

the identification of any endorser or guarantor of such loan,

and date and amount or value of such loan. 2 U.S.C.

S 434(b)(3)(E). In addition, the committee is required to

report each person who receives a loan repayment from the

reporting committee during the reporting period, together with

the date and amount of such loan repayment. 2 U.S.C.

S 434(b)(5)(D). The term "person" is defined as "an

individual, partnership, committee, association, corporation,

labor organization, or any other organization or group of

persons..." 2 U.S.C. 5 431(11).

Mr. Rick Nontoya was a candidate for the United States

Senate for New Mexico in the 1988 primary election. According

to the Statement of Organization filed with the Commission on

July 31, 1987, Rick Montoya for United States Senate Committee

is the authorized principal campaign committee of Rick Montoya,

and Luther G. Branham is its treasurer.

On its 1990 Mid Year Report, the Committee disclosed that

it had consolidated and repaid a number of loans totaling

$45,000 by obtaining a new secured loan from Western Bank. In



~-2-

addition, the Committee disclosed that it had paid $5,430.60 on

that $45,000 loan. Therefore, the total amount of loan

repayments was $50,430.60.

Pursuant to 2 U.S.C. S434(b)(5)(D), the Committee was

required to report the $50,430.60 in loan repayments which were

made to Western Bank. Although the Committee included this

amount on its summary pages, it failed to provide the necessary

supporting schedules.

On its 1990 Year End Report, the Committee reported a

$43,003.71 bank loan from Western Bank. Pursuant to 2 U.S.C.

S 434(b)(3)(E), the Committee was required to identify each

person who made a loan to the Committee during the reporting

period. The Committee failed to provide the required Schedule A

for the bank loan in the amount of $43,003.71 and failed to

provide the required Schedule B for the same bank loan in the

amount of $43,003.71.

The Committee did not file the required supporting

Schedule B for $50,430.60 in bank loan repayments and has not

filed required supporting Schedule A and Schedule B for the

$43,003.71 bank loan the Committee received. Thus, there is

reason to believe that the Rick Montoya for United States Senate

Committee and Luther G. Branham, as treasurer, violated 2 U.S.C.

SS 434(b)(5)(D) and 434(b)(3)(E).



FEDERAL ELECTION COMMISSION
WASHINCTON DC 20463

December 4, 1991

CERTIFIED HAIL
RETURN RECEIPT REQUESTED

Mr. Luther G. Branham, Treasurer
Rick Montoya for United States Senate Committee
5119A Leesburg Pike Suite 117
Falls Church, Virginia 22041

RE: MUR 3444
Rick Montoya for United
States Senate Committee
and Luther G. Branham,
as treasurer

Dear Mr. Branham:

In a letter dated November 8, 1991, you were notified thatthe Federal Election Commission found reason to believe that theRick Montoya for United States Senate Committee (wCommittee")and you, as treasurer, violated 2 U.S.C. 55 434(b)(3)(2) and434(b)(5)(D), provisions of the Federal Election Campaign Act of1971, as amended (the "Act). Enclosed are copies of materialsthat were sent to you at that time. Under the Act, andCommission regulations, you have an opportunity to demonstrate
that no action should be taken against you.

A review of our files indicates that to date you have notresponded. Unless we receive a response from you within 5 days,this matter will proceed to the next stage of the enforcement
process.

Should you have any questions, please contactRichard M. Denholm II, the attorney assigned to this matter, at
(202) 219-3690.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Anne Weissenborn
Assistant General Counsel
(Acting)
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December 11, 1991

Hr. Richard N. Denholm IT
Pederal Election Comission
FAX (202) 219 3923
Washington, D. C. 20463

Dear Mr. Denholm"

On December 10, 1991 I received your certified letter rogardingHUR 3444 Rick Nontoya for US Senate committee. Since I stillminlintW residence aod commute between Washington and Nev Mexicomany times mail goes unanaver. This is what has happened inthis instance. I do not have a Treasurer and must respond toall FC correspondence myself. Obviously this system ts notvorking and I have taken steps to assure that all your mail
is answered in a timely manner.

0I vould like to formally request an extension for response -.-

until t eember 13, 1991.

I am oonfident that this matter can be cleared up to everyonessatisfaction. I can assure you that I have made every attempt
to fully comply with the law. Thank you for your consideration.

Sincerely,

.-.,

Rick Montoya



Mr. Rick Mon
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it FEDERAL ELECTION COMMISSION
WASHINGTON. DC 20463

December 11, 1991

toya
g Pike

Virginia 22041

RE: MUR 3444
Rick Montoya for
United States Senate
Committee and
Luther G. Branham, as
treasurer

toya:

in response to your letter dated December 11, 1991lived on December 11, 1991, requesting an extension:il December 13, 1991 to respond to the Commission,
that there is reason to believe that the Ricknited States Senate Committee and Luther G.reasurer violated the Federal Election Campaign Acmended. After considering the circumstances

your letter, I have granted the requested
ccordingly, your response is due by the close ofecember 13, 1991. If your response is not receivecne, this matter will proceed to the next level ofnt process.

ave any questions, please contact me at (202)

Sincerely,

Richard M. Denholm II
Attorney

5

t
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Rick Montoya
5119 A Lesbur Pike

Suite 117
Fails Church, Virginia 22041

December 12, 1991

Mr. Richard M. Denholm, It
Attorney
Federal Election Commission
Washington, D.C. 20463

MUR 3444
Rick Montoya for United States Senate Committee

Dear Mr. Denholm,

1 am writing in response to your letter dated November 8, 1991, indicating that the Federal Election
Commission (FEC) believes that my U.S. Senate Campaign Committee is in violation of 2 U.S.C. §§
434(bX3)(E) and 434(bX5)(D), provisions of the Federal Election Campaign Act of 1971, as amended
(the "Act"). I appreciate the confusion surrounding my previous filings in accordance with the Act
but believe that the alleged violation is the result of a minding which can be darified with
the following information.

Please be advised that Luther G. Branham resigned as Treasurer in December of 1988 and I have
been directly responsible for the committee's activities since that time. I request that you drop Mr.
Branham from this or any other FEC action or correspondence.

I believe that the committee's 1990 Mid-Year Report and 1990 Year End Report fully complied with
reporting requirements regarding loans.

During May and June, 1988, I received a secured loan from Western Bank in
disbursements totalling $45,000 according to the following schedule, reported
Report. Schedule C, Pages 1-3:

Disbursement Date $ Amount

35,000.00
8,193.91
1,355.70

450.39

the form of four
in my 1990 Mid-Year

PagePart
Reference #

lb
2a
2b

3a. 1

45,000.00

From the period of May, 1988, through January 25, 1990, 1 paid interest only on the loan. On
January 26, 1990, the aforementioned loan was rescheduled as a monthly installment loan to facilitate
savings on interest and to provide for payment of interest and principle. This was not a new loan but

Ref:

is

5

rC
0

05/25/88
06/08/88
06/09/88
06/10/88



merely a change in terms of the original $45,000 loan. Ths recbedue loan was reported In my
1990 Mid-Year Report, page 9b.

TM anmut of $5,430.60, referenced on page 2, line I of your Factual and Legal Analysis, dated
11108/91, was a payment on the loan of principle and interest, reslting in a loan balance of
$44,498.61, as reported in my 1990 Mid-Year Report and explained below:

Principle Loan Amount $45,000.00

Interest and Principle repayment as of $ 5,430.60
6/30/90 for 1990 Mid-Year Report

Outstanding balance of loan as reported $44,498.61
on 1990 Mid-Year Report, Schedule C,

page 9. para b

Again referencing your Factual and Legal Analysis, page 2, line 3, your total loan estimate of $50,
430.60 is not accurate as it assumes complete repayment of the initial $45,000.00 loan. In fact, the
balance remaining, as I reported, was $44,498.61, shown on page 9, para B of my 1990 Mid-Year
Report. According to my records, the figure of $50,430.60 does not appear on my Detailed
Summary Page.

My 1990 Year End Report showed a $43,003.71 bank loan from Western Bank. Again, this was not
a new loan but was the amount of the original loan less principle and interest payment during the
timeframe of June through December, 1990. A Schedule A was t submitted for the amount of
$43,003.71 because it was not a new loan. A Schedule Bw not submitted for that period because
no dibursment was made to Western Bank other than the $4235.94, reported on page 1, Section C,
of the 1990 Year End Report.

Through the course of responding to your letter, I realize that I may be in error by continuing to
report the original loan in Section I. - Reports, line item 13. - Loans of my Reports as I have done. I
hope that this letter has clarified the origin of the amounts on my 1990 Reports and request that you
contact me to confirm my error, if this is the case. I may be reached during the day at (703) 820-
1726.

Sincerely,

Rick Montoya
Duly Swor fore.

oruto re.

'WOr to 4rd subscribed before me ftu da-y -

19 t""ns my hvid amd etkWii ses

Notmy POWc

Dat/ i-
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DeQcember 26, 1,91 4..-.

Hr. Richard M. DenholI, 11
Attorney
Federal Election Comission
Washington, D. C. 20463

Dear Mr. Denholm:

As ve discuased last week, I am officially
probable cause conciliation.

Again, I thank you for your explanation of
of the options available to me.

requesting pre-

the process and

Should you have any additional questions please contact me
at (703) 620-1726.

Sincerely,

Rick Hontoya

:7'

r'f
44

a
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January 27. 1992

Xr. RICK Mtinitoyu
3309 Lakeside View Dr.
felle Church, VA 2204o1

Deer kick:

Enclosed to the Inforsation you requested on Loan #77707869:

7-1-9U CuntlutJve Salence: $ 5,430.60
Outstanding Balance: $44,498.61

12-31-90 CuMulative B81QHce: # 4,235.94
0utetunding 3elauc$E23.003.71

If you 'reed anytling else, give me a coll.
Sin~rely, It

Te 

,eveF.
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- This erfers to the loan evidenced by proalsu y note datedHSI Maw je . , 2., and due N.ovember , 2 ,T~"T, for
ehn-em-,t oFr . FISve Thousand Thry Five and 0/WL) _______llars 

Y.0d. Xe.uted byI"% "ft ih rd hm ale tlle m as s 
-". .... . .

p'

p"eet PrIneipal balae toty Five ThousandT and 0(lOf'
04 U Iato J 199a_ Soto Is secured by..

t h e ~ l l t~ i g , e r e n a f e r e f e r e d t o a s th e e n ce u m b r an e : t
-) _ _ _ _ 

_______________,_-____._____,___,__ 

.
U Ja; 'bbrtgae *k'cUt y the Hakere hereof in favor of leateg - , --uc . -- .-New Mexico, 00 bay 2 .. 19 88, vhich mortgae La recorded itVook , rase (s) 865-89 , of the Hortgage Records ofDAM AA 

U._County, Noy mexico.
Request to hereby made that you modify the terms of sold note and thatyou aCCOpt paymnt thereof at the tifme, or times, slid inf the manner folloing:

Tho above described note shall be revised in that additional money of $50,()n Shal]be issued for a documentation tee bringing the new principl baance to $65,050.00,bearins Interest at the rate of 13.4862** per annum, payable in 59 equal monthlypayments in the amount of $705.99 beginning February 26# 19909 aDd a final or 60thpayment of unpaid principal and accrued interest In the amount of $28,78 ,.17 vhlchshall become due on January 26, 1995.
**The Interest rato shall float vith Western Bank Lae Cruces, Now Mexico, Bae Pare,PLUS .302 Point, to be adjusted daily, but nut leas than 10.0%FOST-MAT R]Ty ITEREST: interest wilL accrue at the rate of 20.OX per year , thebalance of this note not paid at maturlty, including maturity by ecceleratnr,.LATI CW9AZ: I w1Jl.,py a-late churge on any payment ade more than 10 daysalterit le due equal to 5 of the amount of the payment.

In Conolderatiou of such modification and Your 4ccept8Ace hereof, endYour forbearence to enforce Payment excen, A* .A.,J -_.. -.

-4
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-777"to ~ oaeA~4 and admit ted.6e ,-- l Promsa god ws toee $o Lttheththin tu in the Maner provided, reotbor with Atney.,te, *eat. of collection, and n other ;umA secured by the onoeabrene I.

Any and eil seggritgee for said principal obligation held by you,i _ludin th eaeumbronce. may be enforced by you concurrently or indepe:d.ntlyasu .... Orde s you may dotetserm end with reference to any such security in6 M eIti. to the embrane.ol you may, wthout consent of or notice to any ottheVedersipedo excange, Substitute or release such security Vithout affecriLg theliabtiLgy of the undersigned, or any of them# and you may release any one or eorepartis hereto or to the above obligation, or permit the liability on ed party orParties to teatniate wJthout affecting the liability of any other party or parties

liable thereon.

This agreemenot i a revlton and extension only, and not on extingulah-
most* renews1 or novation of s id note and/or the encumbrance referenced above; andexcept an herein provided, all of the terms and conditions of 'said note e;.d sAJdencumbrance shall remain In full force and effect.

Daed at Ia Cruces New Mexico this 26th day of

IRZ VOUNGo~c A~flIgMXg 1F ACCZPT90 THI2t DAY F aur ,9

LO r on Stuart, 
rVice.Pr. 

d...tWgtern Bank. Le Crese... Kew MeKIco
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Psestern Bnk, La. Cru ,e v.Mpg.ol No,._ 77107861) 
..- "an- __J.ury 26 19 90 i

his refer. to the lean evidenced by Ptomlsaory note dated
1kv--_N 36 ;. , 19j , and due Nlovember 22 , %..tr'

I) th. face amount of lor~t_ Five refr e d Thrty- I ad "-- .... ,9---
N l . h w au n 

I~-.. - - -- l l, , m ___ _____ *
r , .. r , ; , ... ..... ... ..... _Donl ar.26 -500,0 );+.. upo a which .. .

0%oin er 1 pi teoS~t ________________ , . aid tmte 1. secured by !-1
orthe I@1v~ eemg. e rd toas the eCtmbramce;

fV) ~mll,, _ . _ .. _ 
-__ _ _ _ -* ~~m lm.,i

and aMrgase, executed by the 1(a.re fInaorf egu 5 ki~----NOV Wexico, on reo fvslook .'.ULoo ly2 19_8. which nortgage Is recorded In"o__a ) of the Mortgage Record. -"Count , 7Wew Mexico.
Request It hereby made that you modify the terms of slid not. ard char-You accept payNa thereof at the tin, or times, and in the mnner tolotvn:that

The above described note shall be revised in that additional money of $50.00 shallbe Issued for a documentat ion fee bringing the new principal balance to $45,0.0 , &11bestiNa interest at the rate of 13.4861** per annum, payable In 59 equal monthlyPayments Inr the oount of .$705.99 beginning February 26, 1990, and a final or 60th Ppayment of unpaid P~incpal and accrued interest in the amount of $28,784.3? which -0shall become due on January 26, 1995, 
--

" The interest rate shall floaL villi Westerna Bank Las Cruces, ew Mex:co, Base Rat ePLUS ,50% poilt, to be adjusted daily, but not less than 10.02POST-,ATRIY lNTEEST: interest will accrue at the rate of 20.02 per year tin thebalance of this note not paid at maturlty, ineluding maturity by acceleration .LATE CHiARGE: I vill Pa a. late charge on any payment mode nore than 10 dcybafter it is due equal to 5% of the amount of the payment. 
.

In e,, *



to~~~~~ot at: b* eriet" Ji~INy~i ote Ia abeidm e ~~*a u 'oeerd+ re oAIsAY prode oend a re to per them v w thela,,te t within the tin, and in r roth t etoo, tes of collection the, mo.. •.... p.. id*d. t W itiLh At!;tMy8'i a my other 5* secured by the e umbratae.
Any and all securitis for sai prinoirl bdltion held by you,Iscludiu8 the ocumbrance, M. Y be enforced by you cocurretly or Inhedend eolyI 0t"k oder 0e You -y etendaln &ad vith reference to any ouch security Inadditife to the encubrance.. you -y, vithout eoarent of or notice Co any ofthe uedereigned. eXcharl.e, substitute or release such security without affecting Iheliability of the undersgned, or any of them, and you may release any out or %Weartiee hereto or to the above obligation, or permit the liability on sad party orparties to terinate without affecting the liability of any other party or partee

Jable theroon.

T7via agreeaent is a revision and exteneion only, and not an extinguish-ment, renewal or novation of said note and/or the encumbrance referenced above; andexcept am herein provided, all of the terms and conditions of said note and Sal$encumbrance *hall remakn in full force and effect.

Dated at Las Cruces NO 1exico this 26th day of- . 9
- JAIU.-

neA--iWo& -n rye-

THE FOROOING AGCRWET IF ACCEFPTID TiIS

I J,- I Tb. 
-

1S-- ei t

26th - DATIO jata( A I OL9

36Arron StuarL. Senirr Vice President
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Zn the Matter of )

Rick Montoya for United ) MUR 3444
States Senate Committee and
Rick Montoya, acting as treasurer )

GENERAL COUNSEL'S REPORT

I. BACKGROUND

On August 14, 1991, the Reports Analysis Division referred

a matter concerning the Rick Montoya for United States Senate

Committee (the "Committee") and Luther G. Branham, as treasurer,

to the Office of the General Counsel. As discussed, the

Commission originally made a finding of reason to believe that

the Rick Montoya for United States Senate Committee and

Luther G. Branham, as treasurer, had violated the Act. However,

Mr. Montoya will be considered by this Office to be "acting as

treasurer. " 1 Additionally, Commission records do not indicate

1. To date, Luther Branham's name appears on Commission
records as the Committee's treasurer. However, on
December 12, 1991, Rick Montoya responded on behalf of the
Committee. Mr. Montoya notified this Office that Branham
resigned as treasurer in 1988. A review of Commission records
since 1988 revealed a letter dated July 29, 1989 from Susan L.
Van Buskirk, assistant treasurer. The letter informed the
Commission that Van Buskirk was resigning as assistant treasurer
and that all correspondence to the Committee should be mailed to
Rick Montoya. Correspondence were directed to Montoya although
the Committee never provided notice that Branham had resigned as
treasurer. The letter, therefore, created the impression that
Montoya had become de facto treasurer.

When determiniiig whether to name an individual as a
respondent in an enforcement matter as the committee's "acting
treasurer," several factors may be considered. These factors
include: (1) whether the treasurer of record has ceased to
perform his duties as treasurer; (2) whether the individual
acting as treasurer maintained the committee's books and
records; (3) whether the individual acting as treasurer accepted
contributions on behalf of the committee; (4) whether the
individual acting as treasurer made expenditures on behalf of
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that an amended Statement of Organization was filed to reflect

the treasurer change. As discussed below, this Office therefore

has recommended that the Commission find an additional violation

based on the failure to file an amended Statement of

Organization. Furthermore, the basis of the referral was the

failure of the Committee to file a required supporting

Schedule B for $50,430.60 in bank loan repayments, and it

appeared that the Committee failed to file required supporting

schedules for a $43,003.71 bank loan. Based on the foregoing,

on October 28, 1991, the Commission found reason to believe that

the Rick Montoya for United States Senate Committee and

Luther G. Branham, as treasurer, violated 2 U.S.C.

S 434(b)(3)(E) and 434(b)(5)(D). On December 13, 1991, the

Office of the General Counsel received a response from

Rick Montoya on behalf of the Committee. (Attachment 1). On

December 30, 1991, this Office received a written request for

pre-probable cause conciliation from Montoya. (Attachment 2).

(Footnote 1 continued from previous page)
the committee; (5) whether the individual acting as treasurer
made deposits into and disbursements from the committee's
accounts; and (6) whether the individual acting as treasurer
filed the committee's financial reports. See FEC v. Committee
to Elect Bennie Batts, No. 87-5789 (S.D.N.Y. Feb. 14, 1989).

The Committee's most recent reports have been signed by
Montoya as treasurer. It also appears that Montoya has
maintained the committee's books, accepted contributions, and
made disbursements on behalf of the committee. In addition, in
telephone conversations with this Office, Montoya represented
that he has been acting as the Committee's treasurer since
Branham's resignation. Finally, Montoya appears to have control
over Committee documents because he has provided documents
in response to the Commission's reason to believe finding.
Accordingly, this Office will consider Montoya to be "acting as
treasurer" in this matter.
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11. ANALYSIS

This report addresses the pre-probable cause conciliation

request. Furthermore, it addresses additional violations

discovered by this Office after the Committee submitted its

response to the Commission's reason to believe finding.

A. Response to the Original Reporting Violations

In his response, Montoya denied that he failed to file

required schedules. He stated that, between 1988 and 1990, he

received only one bank loan. The loan was obtained from

Western Bank on May 26, 1988, which the Committee did report.

(Attachment 3). The loan totaled $45,000. It was

collateralized and was disbursed to the Committee in four

installments during May and June of 1988. (Attachment 1).2 The

loan was due on demand or by November 22, 1988. It bore an

interest rate of 12.5%. The loan instrument also provided that

if the balance of the loan was not paid at maturity, then the

interest rate would increase to 20%.

Each installment was reported on Schedule C of the

Committee's 1988 July Quarterly Report, as amended.

Rick Montoya was reported as the source of the loan. On the

2. The four installments were as follows:

Installment # Date Incurred Date Due Amount

1 5-25-88 11-22-88 $35,000.00

2 6-8-88 11-22-88 $ 8,193.91

3 6-9-88 11-22-88 $ 1,355.70

4 6-10-88 11-22-88 $ 450.39
$45,000.00



-4-

report, under "endorsers or guarantors," the following note

appears: "Note: Loan proceeds borrowed from lending

institution." Western Bank is not mentioned as the source of

the loan. Also, it does not appear that the Committee filed

Schedule A to itemize the actual source of the loan at that

time.

Although the loan was due on demand or November 22, 1988t

Montoya admitted the following in his response: "From the

period of May, 1988, through January 25, 1990, 1 paid interest

only on the loan." (Attachment 1). on January 26, 1990t the

loan was extended. (Attachment 4).3 The loan instrument

provided for monthly payments of principal and interest. The

new interest rate was 13.486%.4 Also, the due date of the loan

was extended to January 26, 1995. The rescheduled loan was

reported on the 1990 Kid-Year Report. The source of the loan

was no longer reported to be Montoya but was reported as Western

Bank.

The response also stated that a $43pOO3.71 figure, which

was reported on the 1990 Year End Report and at first appeared

to be a different loan, was not a new loan. instead, the

$43,003.71 merely reflected the remaining principal of the

$45,000 loan.

3. In a recent telephone conversation with this Office,
Montoya stated that the 1988 and 1990 loan documents evidence
the only agreements, either written or oral, made with
Western Bank.

4. The Committee reported an interest rate of 13.996%.
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Notwithstanding Montoya's explanation that there was only

one loan from Western Bank, grounds exist to substantiate the

original violations. Confusion resulted due to the Committee's

incomplete and inaccurate reporting of that loan. As mentioned,

Montoya argued that Schedule A was not required in 1990 because

the Committee did not obtain any new loans. However, even if

the Committee was not required to file Schedule A in 1990, a

review of Commission records revealed that the Committee never

filed the required Schedule A to itemize the original loan in

1988 as required by 2 U.S.C. 5 434(b)(3)(E) and 11 C.F.R.

5 104.3(a)(4)(iv). In addition, the Committee did not file an

accurate Schedule B for repayments on that loan, whether it was

obtained in 1988 or 1990. For example, on Schedule C of its

1990 Mid-Year Report, the Committee reported cumulative payments

of $5,430.60. However, Schedule B of the same report reflects

cumulative payments of only $4,235.90. Because of the

inaccuracies in the reports, the total amount of loan repayments

is not clear. In addition, the failure to file Schedule A and

failure to file an accurate Schedule B resulted in confusion on

the Committee's Year End Report regarding the outstanding amount

of the loan. Thus, the $43,003.71 amount appeared to be a new

loan.
5

5. The confusion might have been avoided if the Committee had
responded to inquiries from the Reports Analysis Division.



B. Additional Violations

1. 2 U.S.C. 5 433(c)

As discussed, the Commission originally had found reason to

believe that the Committee and its treasurer, Luther Branham,

had violated the Act. In its December 12, 1991 response, the

Committee stated that Luther Branham resigned as treasurer in

1988. However, the Committee did not file an amended Statement

of Organization to notify the Commission of this fact. The

Commission was not notified of the resignation of Mr. Branham

until the Committee submitted its response to this office.

Although the Commission now has been informed of the

resignation of the Committee's treasurer, the Committee

nevertheless was required to file a report within 10 days of the

change in information previously submitted on its Statement of

Organization. 2 U.S.C. S 433(c). Instead, it allowed over

three years to elapse before notifying the Commission of the

change in treasurer. Based on the foregoing, the office of the

General Counsel recommends that the Commission find reason to

believe that the Rick Montoya for United States Senate Committee

and Rick Montoya, acting as treasurer, violated 2 U.S.C.

S433(c) .

2. 2 U.S.C. 5 441b and 11 C.F.R. S 100.7(b)(11)

Pursuant to 2 U.S.C. 5 441b(a) any national or state bank

is prohibited from making contributions or expenditures in

connection with any election to any political office, or in

connection with any primary election or political convention or

caucus held to select candidates for any political office. In
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addition, any candidate, political committee, or other person is

prohibited from knowingly accepting or receiving any

contribution prohibited by this section.

The terms "contribution" or "expenditure" include, inter

alia, loans, advances, deposits of money, or anything of value

made to a campaign committee in connection with any election for

Federal office. 2 U.S.C. S 441(b)(2). Excluded from the

definition of "contribution," however, are loans by certain

banks made "in the ordinary course of business." 2 U.S.C.

5 441b(b)(2).

To be considered in the "ordinary course of business,"

Section 431(8)(B)(vii) provides that such loan:

(I) shall be considered a loan by each
endorser or guarantor, in that proportion
of the unpaid balance that each endorser
or guarantor bears to the total number of
endorsers or guarantors;

(II) shall be made on a basis which assures
repayment, evidenced by a written
instrument, and subject to a due date or
amortization schedule; and

(III) shall bear the usual and customary

interest rate of the lending institution.

Similarly, Commission Regulations at 11 C.F.R.

5 100.7(b)(1l) provide that a loan is deemed to have been made

in the ordinary course of business if it:

1) bears the usual and customary interest rate of the
lending institution for the category of the loan
involved;

2) is made on a basis which assures repayment;

3) is evidenced by a written instrument; and

4) is subject to a due date or amortization schedule.
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The Commission considered similar issues in MUR 2408,

Nancy Dick for U.S. Senate and Metro National Bank. In that

MUR, the Commission found reason to believe that Metro National

Bank and the Committee had violated 2 U.S.C. 5 441b(a).

Metro National Bank had extended a loan to the Committee to

cover an overdraft on one of the Committee's checking accounts.

The loan was extended two times, and each time the Committee

only paid interest on the loan. When the loan was extended, the

Committee had cash on hand of $2,049.84 and debts outstanding of

$276,537.42, and the collateralization may have been inadequate.

Therefore, there was a question as to whether the loan was made

and extended on a basis which assured repayment. General

Counsel's Report dated April 16, 1987 at 4-5.

As discussed, Western Bank, insured by the Federal Deposit

Insurance Corporation, made a $45,000 loan to Rick Montoya on

may 26, 1988. The loan was due on demand or by

November 22, 1988. The loan initially appeared to have been

made in the ordinary course of business because the written

agreement contained terms which assured repayment; the loan was

subject to a due date; and it appeared to bear the usual and

customary interest rate.

However, based on the following, questions exist as to

whether the loan was obtained or extended in the ordinary course

of business. First, Montoya admitted that he paid only interest

on the loan between May 26, 1988 and January 26, 1990. After

the November 22, 1988 maturity date, it does not appear that

Western Bank attempted to secure repayment of the loan because
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Montoya continued only to pay interest. Additionally, Montoya

stated during a recent telephone conversation that he paid 12%

interest for the term of the loan. This apparently includes the

period beginning after the loan was due, November 22, 1988, and

ending when the loan was extended, January 26, 1990. However,

a term of the original loan was that, if the loan was not repaid

at maturity, then the interest charged would be 20%. Finally,

similar to Nancy Dick for U.S. Senate, this Committee had high

debts and low cash on hand. When the loan was obtained in 1988,

the Committee had cash on hand of $4,105.41 and debts

outstanding of $132,830.63. when the loan was extended in 1990,

the Committee, for the period beginning January 1 and ending

June 30, had cash on hand of $585 and debts outstanding of

$128,170.

Accordingly, the office of the General Counsel believes

this loan may not have been made in the ordinary course of

business. Therefore, this office believes there may have been a

violation of 2 U.s.c. 5 44lb(a) by Western Bank for the

servicing and extension of the loan and the Rick Montoya for

U.S. Senate Committee and Rick Montoya, acting as treasurer for

the acceptance of the loan or the de facto loan terms.

C. Request for Pre-Probable Cause Conciliation

Based on the foregoing, this Office also recommends that

the Commission reject the Committee's request for pre-probable

cause conciliation at this time.
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D. Additional Discovery

Finally, attached for the Commission's approval are

proposed interrogatories and document requests to be issued by

subpoena and answered by Western Bank. (Attachment 6). This

Office believes these questions are necessary in order to

determine whether the loan at issue was obtained or extended in

the ordinary course of business. Because of the nature of the

violations and the parties involved, this Office believes that

discovery should take the form of a subpoena rather than

informal, written questions.

IIl. RECOKR3ND&TIONS

1. Find reason to believe that the Rick Montoya for United
States Senate Committee and Rick Montoya, acting as
treasurer, violated 2 U.S.C. SS 433(c) and 441b(a).

2. Find reason to believe that Western Bank violated
2 U.S.C. S 441b(a).

3. Decline, at this time, to enter into conciliation with
the Rick Montoya for United States Senate Committee and
Rick Montoya, acting as treasurer, prior to a finding
of probable cause to believe.

4. Approve the attached Subpoena to Produce Documents and

Order to Submit Written Answers.

5. Approve the attached Factual and Legal Analyses.

6. Approve the appropriate letters.

Lawrence M. Noble
General Counsel

Date " [' - LoisIC. Lerner
Associ 4e General Counsel
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Attachments
1. Response of the Comittee
2. Request for pro-probable cause conciliation
3. Original Loan Instrument (1988)
4. Rescheduled Loan instrument (1990)
5. Factual and Legal Analyses
6. Subpoena and Order to Western Bank

Staff assigned: Richard Denholm



FEDERAL ELECTION COMMISSION
WASHIGTON DC 2041

REMORANDUM

TO:

FROM:

DATE:

SUBJECT:

LAWRENCE M. NOBLE
GENERAL COUNSEL

MARJORIE W. EMMONS/DONNA ROACH dre
COMMISSION SECRETARY

JULY 22, 1992

MUR 3444 - GENERAL COUNSEL'S REPORT
DATED JULY 17, 1992.

The above-captioned document was circulated to the

Commission on FRIDAY, JULY 17, 1992 11:00 A.M.

Objection(s) have been received from the

Commissioner(s) as indicated by the name(s) checked below:

Commissioner Aikens

Commissioner Elliott

Commissioner McDonald

Commissioner McGarry

Commissioner Potter

Commissioner Thomas

This matter will be placed

xxx

on the meeting agenda

for TUESDAY, JULY 28, 1992

Please notify us who will represent your Division before
the Commission on this matter.
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
) MUR 3444

Rick Montoya for United States )
Senate Committee and Rick Montoya, )
acting as treasurer. )

CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the

Federal Election Commission executive session on July 28,

1992, do hereby certify that the Commission decided by a

vote of 4-2 to take the following actions in MUR 3444:
U0

1. Find reason to believe that the Rick
Montoya for United States Senate
Committee and Rick Montoya, acting as
treasurer, violated 2 U.S.C. SS 433(c)
and 441b(a).

2. Find reason to believe that Western Bank
violated 2 U.S.C. 5 441b(a).

3. Decline, at this time, to enter into
conciliation with the Rick Montoya for
United States Senate Committee and
Rick Montoya, acting as treasurer, prior
to a finding of probable cause to believe.

4. Approve the Subpoena to Produce Documents
and Order to Submit Written Answers as
recommended in the General Counsel's report
dated July 17, 1992.

(continued)



Federal Election Commission
Certification for MUR 3444
July 28, 1992

Page 2

5. Approve the Factual and Legal Analyses
recommended in the General Counsel's
report dated July 17, 1992.

6. Approve the appropriate letters as
recommended in the General Counsel's
report dated July 17, 1992.

Commissioners McDonald, McGarry, Potter, and

Thomas voted affirmatively for the decision;

Commissioners Aikens and Elliott dissented.

Attest:

a 0
'ZA j . '&A-64
marjorii

S etary of the Comission

- '- -2 - fc:b
Date



FEDERAL ELECTION COMMISSION
WASHINGTON. D C 20*63

August 12, 1992

Mr. Bill Robertson, Chairman
Western Bank
201 N. Church Street
Box 457
Las Cruces, New Mexico 88004

RE: MUR 3444

Dear Mr. Robertson:

on July 28, 1992, the Federal Election Commission found
that there is reason to believe western Bank violated 2 U.S.C.
5 441b(a), a provision of the Federal Election Campaign Act of
1971, as amended ("the Act"). The Factual and Legal Analysis,
which formed a basis for the Commission's finding, is attached
for your information. Additionally, enclosed is a Subpoena to
Produce Documents and Order to Submit Written Answers to
Questions, directed to Western Bank. The Right to Financial
Privacy Act of 1978 permits the customer whose records are
sought ten days from the date of receipt of the Subpoena and
order to move to quash them. Upon the expiration of this
period, the Commission will notify you that it has complied with
the Right to Financial Privacy Act. in the absence of judicial
intervention, it is then your obligation to comply with the
terms of the Subpoena and order. See 12 U.S.C. 55 3405 and
3411.

Under the Act, you also have an opportunity to demonstrate
that no action should be taken against Western Bank. You may
submit any factual or legal materials that you believe are
relevant to the Commission's consideration of this matter.
Please submit such materials to the General Counsel's Office
along with answers to the enclosed questions within 30 days of
your receipt of this letter. Where appropriate, statements
should be submitted under oath.

In the absence of any additional information demonstrating
that no further action should be taken against Western Bank, the
Commission may find probable cause to believe that a violation
has occurred and proceed with conciliation.

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
S 111.18(d). Upon receipt of the request, the OffiTce of the
General Counsel will make recommendations to the Commission
either proposing an agreement in settlement of the matter or



recommending declining that pre-probable cause conciliation be
pursued. The Office of the General Counsel may recommend that
pre-probable cause conciliation not be entered into at this time
so that it may complete its investigation of the matter.
Further, the Commission will not entertain requests for
pre-probable cause conciliation after briefs on probable cause
have been mailed to the respondent.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be shown. In addition, the Office of the General Counsel
ordinarily will not give extensions beyond 20 days.

If you intend to be represented by counsel in this matter,
please advise the Commission by completing the enclosed form
stating the name, address, and telephone number of such counsel,
and authorizing such counsel to receive any notifications and
other communications from the Commission.

This matter will remain confidential in accordance with
2 U.S.C. 55 437g(a)(4)(B) and 437g(a)(12)(A), unless you notify
the Commission in writing that you wish the investigation to be
made public.

For your information, we have enclosed a brief description
of the Commission's procedures for handling possible violations
of the Act. If you have any questions, please contact Richard f.
Denhols II, the attorney assigned to this matter, at (202)
219-3690.

Sincerely,

Joan D. Aikens
Chairman

Enclosures
Factual and Legal Analysis
Procedures
Designation of Counsel Form
Subpoena and Order
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FACTUAL AND LEGAL ANALYSIS

RESPONDENT: Western Bank XUR: 3444

Pursuant to 2 U.S.C. S 441b(a) any national or state bank

is prohibited from making contributions or expenditures in

connection with any election to any political office, or in

connection with any primary election or political convention or

caucus held to select candidates for any political office.

The terms "contribution" or "expenditure" include, inter

alia, loans, advances, deposits of money, or anything of value

made to a campaign committee in connection with any election for

Federal office. 2 U.S.C. 5 441(b)(2). Excluded from the

definition of *contribution," however, are loans by certain

banks made "in the ordinary course of business." 2 U.S.C.

S 441b(b)(2).

To be considered in the "ordinary course of business,"

Section 431(8)(B)(vii) provides that such loan:

(I) shall be considered a loan by each endorser or
guarantor, in that proportion of the unpaid balance
that each endorser or guarantor bears to the total
number of endorsers or guarantors;

(II) shall be made on a basis which assures repayment,
evidenced by a written instrument, and subject to a due
date or amortization schedule; and

(III) shall bear the usual and customary interest rate of the
lending institution.

Similarly, Commission Regulations at 11 C.F.R.

5 100.7(b)(ll) provide that a loan is deemed to have been made

in the ordinary course of business if it:
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1) bears th. usual and customary interest rate of the
lending institution for the category of the loan
involved;~

2) is made on a basis which assures repayment;

3) is evidenced by a written instrument;

4) is subject to a due date or amortization schedule.

Mr. Rick Montoya was a candidate for the United States

Senate for New Mexico in the 1988 primary election. According

to the Statement of Organization filed with the Commission on

July 31, 1987, Rick Montoya for United States Senate Committee

is the authorized principal campaign committee for Rick Montoya,

and Luther G. Branham is its treasurer.

Western Bank, a member of the Federal Deposit Insurance

Corporation, made a $45,000, secured loan to Rick Montoya on

May 26, 1988. The loan was due on demand or by

November 22, 1988. The loan was paid in four installments. The

first installment was paid on May 25, 1988 in the amount of

$35,000. The second installment was paid on June 8, 1988 in the

amount of $8,193.91. The third installment was paid on

June 9, 1988 in the amount of $1,355.70. The fourth installment

was paid on June 10, 1988 in the amount of $450.39. The

interest rate on the loan was 12.51- In addition, the agreement

provided that if the loan was not paid at maturity, then an

interest rate of 20% would thereafter be charged.

on January 26, 1990, pursuant to an "Extension and Revision

Agreement," the original loan was rescheduled. The due date of

the loan was extended to January 26, 1995. Also, the interest

rate became 13.486%.
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The loan initially may have been made in the ordinary

course of business because the written agreement appeared to

contain terms which assured repayment; the loan was subject to a

due date; and it appeared to bear the usual and customary

interest rate.

However, based on the following, questions exist as to

whether the loan was made or extended in the ordinary course of

business. First, only interest was paid on the loan between

Mlay 26, 1988 and January 26, 1990. Second, after the

November 22, 1988 maturity date, it does not appear that

Western Bank attempted to secure repayment of the loan because

Montoya continued only to pay interest. Additionally, it is

unclear whether Western Bank charged Montoya 20% interest on the

loan after it matured as the agreement required. Finally, when

the loan was secured in 1988, the Committee had cash on hand of

$4,105.41 and debts outstanding of $132,830.63. When the loan

was extended in 1990, the Committee, for the period beginning

January 1 and ending June 30, had cash on hand of $585 and debts

outstanding of $128,170.

Accordingly, there is reason to believe that Western Bank

violated 2 U.s.c. 5 441b(a).



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of)
MUR 3444

SUBPOENA TO PRODUCE DOCUMENTS
ORDER TO SUBMIT WRITTEN ANSWERS

TO: Bill Robertson, Chairman
Western Bank
201 N. Church Street
Box 457
Las Cruces, New Mexico 88004

Pursuant to 2 U.S.C. S 437d(a)(1) and (3), and in

furtherance of its investigation in the above-captioned matter,

the Federal Election Commission hereby orders you to submit

written answers to the questions attached to this Order and

subpoenas you to produce the documents requested on the

attachment to this Subpoena. Legible copies which, where

applicable, show both sides of the documents may be substituted

for originals.

Such answers must be submitted under oath and must be

forwarded to the office of the General Counsel, Federal Election

Commission, 999 E Street, N.W., Washington, D.C. 20463, along

with the requested documents within 30 days of receipt of this

order and Subpoena.
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WHZREFORE, the Chairman of the Federal Election Commission

has hereunto set her hand in Washington, D.C. on this day

of 1d ' l97

Joan D. Aikens
Chairman
Federal Election Commission

ATTEST:

Secre ry to the Commission

Attachments
Interrogatories
Request for Production of Documents
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ATTACUMNNT TO SUBPOENA AND ORDER TO:

Bill Robertson, Chairman
Western Bank
201 N. Church Street
Box 457
Las Cruces, New Mexico 88004

The attached Subpoena to Produce Documents and Order to
Submit Written Answers to Questions has been issued by the
Federal Election Commission under the authority of 2 U.S.C.
5 437d(a)(1) and (3) as part of a lawful investigation being
conducted under the authority of 2 U.S.C. 5 437g(a)(2). You are
required to submit written answers to the questions and the
requested documents within 15 days of the Commission's
Certification of Compliance with the Right to Financial Privacy
Act.

You are hereby advised of the provisions of 2 U.S.C.
S 437g(a)(12) which prohibits anyone from making public any
Commission investigation and provides for a fine up to $5,000
for a violation of that provision.

Please set forth answers in the spaces provided below each
question (attaching supplemental pages as required) and return
this original with an original affidavit signed by the
appropriate bank official attesting to the truth of the answers.
The affidavit must be sworn to and notarized.

Considering the possible application of the Right to
Financial Privacy Act of 1978, please do not provide any
information not requested by the questions.
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INSTIMMONS

In answering these interrogatories and request for
production of documents, furnish all documents and other
information, however obtained, including hearsay, that is in
possession of, known by or otherwise available to you, including
documents and information appearing in your records.

Each answer is to be given separately and independently,
and unless specifically stated in the particular discovery
request, no answer shall be given solely by reference either to
another answer or to an exhibit attached to your response.

The response to each interrogatory and request for
production of documents propounded herein shall set forth
separately the identification of each person capable of
furnishing testimony concerning the response given, denoting
separately those individuals who provided informational,
documentary or other input, and those who assisted in drafting
the response.

If you cannot answer the following interrogatories and
request for production of documents in full after exercising due
diligence to secure the full information to do so, answer to the
extent possible and indicate your inability to answer the
remainder, stating whatever information or knowledge you have
concerning the unanswered portion and detailing what you did in
attempting to secure the unknown information.

Should you claim a privilege with respect to any documents,
communications, or other items about which information is
requested by the following requests for production of documents,
describe such items in sufficient detail to provide
justification for the claim. Each claim of privilege must
specify in detail all the grounds on which it rests.

Unless otherwise indicated, "%---he discovery request shall
refer to the time period from May 1, 1988 to December 31, 1990.

The following interrogatories and request for production of
documents are continuing in nature so as to require you to file
supplementary responses or amendments during the course of this
investigation if you obtain further or different information
prior to or during the pendency of this matter. Include in any
supplemental answers the date upon which and the manner in which
such further or different information came to your attention.
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DarIXZTIGKS

For the purpose of these discovery requests, including the
instructions thereto, the terms listed below are defined as
follows:

"You" shall mean the named respondent in this action to
whom these discovery requests are addressed, including all
officers, employees, agents or attorneys thereof.

"Persons" shall be deemed to include both singular and
plural, and shall mean any natural person, partnership,
committee, association, corporation, or any other type of
organization or entity.

"Document" shall mean the original and all non-identical
copies, including drafts, of all papers and records of every
type in your possession, custody, or control, or known by you to
exist. The term document includes, but is not limited to books,
letters, contracts, notes, diaries, log sheets, records of
telephone communications, transcripts, vouchers, accounting
statements, ledgers, checks, money orders or other commercial
paper, telegrams, telexes, pamphlets, circulars, leaflets,
reports, memoranda, correspondence, surveys, tabulations, audio
and video recordings, drawings, photographs, graphs, charts,
diagrams, lists, computer print-outs, and all other writing* and
other data compilations from which information can be obtained.

"Identify" with respect to a document shall mean state the
nature or type of document (e.g., letter, memorandum), the date,
if any, appearing thereon, the date on which the document was
prepared, the title of the document, the general subject matter
of the document, the location of the document, the number of
pages comprising the document.

"Identify" with respect to a person shall mean state the
full name, the most recent business and residence addresses and
the telephone numbers, the present occupation or position of
such person, the nature of the connection or association that
person has to any party in this proceeding. If the person to be
identified is not a natural person, provide the legal and trade
names, the address and telephone number, and the full names of
both the chief executive officer and the agent designated to
receive service of process for such person.

"And" as well as "or" shall be construed disjunctively or
conjunctively as necessary to bring within the scope of these
interrogatories and requests for the production of documents any
documents and materials which may otherwise be construed to be
out of their scope.
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1. Identify all the directors and officers of Western Bank
during 1988, 1989, and 1990. Include in your answer the
responsibilities of each officer and director, including
those directors who are also officers of Western Bank.

Response:

2. Describe in detail the role of each individual identified
above in the granting and renewal of loans.

Response:

3. Regarding the May 26, 1988 loan ("loan") and January 26, 1990
Extension and Revision Agreement ("ERA") between
Rick Montoya and Western Bank or Rick Montoya for U.S. Senate
Committee and Western Bank described in the Factual and Legal
Analysis:
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a. Describe in detail the process by which the loan and the
=A were obtained by the Committee or Rick Montoya.

Response:

b. Describe in detail the reasons why the loan and ERA were
obtained from Western Bank and the Committee's efforts
to obtain a loan or ERA from other sources.

Response:

4
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C. List all meetings, negotiations and conversations held
between Western Bank and Rick Montoya or officials of
Rick Montoya for U.S. Senate Committee to discuss an
extension of credit to the Committee or Rick Montoya
from Western Bank, the loan agreement or ERA, the
repayment of the loan or ERA, and the renewal of the
loan. Include in your answer the date, location, and
attendees of each meeting, negotiation, and
conversation. Also include in your answer a detailed
description of the purpose of each meeting, negotiation,
and conversation, and all decisions reached as a result
of the meeting, negotiation, and conversation. Identify
all documents which refer, relate, or pertain to each
such meeting, negotiationt and conversation.

Response:

d. Describe in detail what factors were considered by
Western Bank in the granting of the loan and the
renewing of the loan in the ERA.

Response:

MR 3444
Subpoena
peg* 8
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e. Identify each Western Bank employee, officer, director,
or agent involved in the consideration, granting,
monitoring, and renewal of the loan or ERA.

Response:

f. List by date and amount all payments to principal or
interest, separately, made to Western Bank in connection
with the loan and ERA.

Response:

, UL
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g. Describe in detail all efforts made by Western Bank to
obtain the money owed to it on the loan or ERA. If no
efforts were made to collect the outstanding loan
balance, explain why.

Response:

h. State whether the loan or ERA were reviewed by an
internal audit or by auditors not employed by Western
Bank. Identify all documents which refer, relate, or
pertain to review of the loan or ERA.

Response:
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i. State whether Western Bank deviated from the terms of
the Nay 26, 1988 loan agreement. If yes, explain why.

Response:

4. Describe the requirements generally imposed by your bank for
making unsecured and partially secured loans. Include in
your response (1) Western Bank's policy regarding the maximum
amount that may be loaned to a borrower without requiring
security; (2) Western Bank's policy regarding the minimum
amount of security required against the amount borrowed; and
(3) any other criteria used by Western Bank in considering
the credit worthiness of a borrower.

Response:

:1'



U33444

Subpoena and Order to Sill Robertson, Chairman
Pae 12

S. Identify any person (other than counsel) who was consulted or
otherwise assisted in the preparation of answers to these
questions.

Response:
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RBOMT r= PRODUCTION OF --.as

1. Produce each and every document concerning, relating, or
pertaining to the loan or ERA including, but not limited to.-

a. All documents identified in response to the above
interrogatories.

b. Documents which set out, refer to, or in any way pertain
to the terms of the loan agreement or ERA and their
collateral or security.

C. Documents submitted by Rick Montoya or Rick Montoya for
U.S. Senate Committee or any person acting on its behalf
to Western Bank.

d. Documents which refer or pertain to meetings, or
preparation for meetings, including but not limited to
those held by a loan committee or Board of Directors, in
which the loan or ERA were discussed.

2. Produce copies of loan manuals, procedures, instructions, and
all other guidance used by loan officers, directors, or
other bank agents in considering whether to grant a loan,
extend a loan, or to grant any other extension of credit.
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FEDERAL ELECTION COMMISSION
WASHINGTON, DC M3

August 12, 1992

Mr. Rick Montoya, Acting as Treasurer
Rick Montoya for United States Senate
5119A Leesburg Pike, Suite 117
Falls Church, Va. 22041

RE: MUR 3444-
Rick Montoya for United
States Senate and
Rick Montoya, acting as
treasurer

Dear Mr. Montoya:

On July 28, 1992, the Federal Election Commission found
that there is reason to believe Rick Montoya for United
States Senate ("Committee") and you, acting as treasurer,
violated 2 U.S.C. SS 433(c) and 441b(a), provisions of the
Federal Election Campaign Act of 1971, as amended ("the Act").
The Factual and Legal Analysis, which formed a basis for the
Commission's finding, is attached for your information.

Additionally, in a letter dated November 8, 1991, you were
notified that the Federal Election Commission found reason to
believe that Rick Montoya for United States Senate Committee and
Luther G. Branham, as treasurer, violated 2 U.S.C.
SS 434(b)(3)(E) and 434(b)(5)(D). On December 30, 1991, you
submitted a request to enter into conciliation negotiations
prior to a finding of probable cause to believe. The Commission
has considered your request and determined, because of the need
to complete the investigation, to decline at this time to enter
into conciliation prior to a finding of probable cause to
believe. At such time when the investigation in this matter has
been completed, the Commission will reconsider your request to
enter into conciliation prior to a finding of probable cause to
believe.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against the Committee and you, acting
as treasurer, regarding the Commission's most recent reason to
believe finding. You may submit any factual or legal materials
that you believe are relevant to the Commission's consideration
of this matter. Please submit such materials to the General
Counsel's Office within 15 days of your receipt of this letter.
Where appropriate, statements should be submitted under oath.
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In the absence of any additional information demonstrating
that no further action should be taken against the Committee and
you, acting as treasurer, the Commission may find probable cause
to believe that a violation has occurred and proceed with
conciliation.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be shown.

If you intend to be represented by counsel in this matter,
please advise the Commission by completing the enclosed form
stating the name, address, and telephone number of such counsel,
and authorizing such counsel to receive any notifications and
other communications from the Commission.

This matter will remain confidential in accordance with
2 U.S.C. 55 437g(a)(4)(B) and 437g(a)(12)(A), unless you notify
the Commission in writing that you wish the investigation to be

)made public.

For your information, we have enclosed a brief description
of the Commission's procedures for handling possible violations
of the Act. If you have any questions, please contact Richard N.
Denholm II, the attorney assigned to this matter, at (202)
219-3690.

Sincerely,

Joan D. Aikens
Chairman

Enclosures
Factual and Legal Analysis
Procedures
Designation of Counsel Form
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FACTUAL AND LEGAL ANALYSZS

R9Sr1 IHn ft: Rick Montoya for United States Senate NR: 3444
Committee and Rick Montoya,
acting as treasurer

The Federal Election Campaign Act of 1971, as amended, (the

"Act") requires the principal committee of each candidate for

federal office to report within 10 days a change in

information previously submitted on its Statement of

Organization. 2 U.S.C. S 433(c).

Pursuant to 2 U.S.C. S 441b(a) any national or state bank

is prohibited from making contributions or expenditures in

connection with any election to any political office, or in

connection with any primary election or political convention or

caucus held to select candidates for any political office. In

addition, any candidate, political committee, or other person is

prohibited from knowingly accepting or receiving any

contribution prohibited by this section.

The terms "contribution" or "expenditure" include, inter

alia, loans, advances, deposits of money, or anything of value

made to a campaign committee in connection with any election for

Federal office. 2 U.S.C. S 441(b)(2). Excluded from the

definition of "contribution," however, are loans by certain

banks made "in the ordinary course of business." 2 U.s.c.

S 441b(b)(2).

To be considered in the "ordinary course of business,"

Section 431(8)(B)(vii) provides that such loan:
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(1) shall be considered a loan by each endorser or
guarantor, in that proportion of the unpaid balance
that each endorser or guarantor bears to the total
number of endorsers or guarantors;

(I)shall be made on a basis which assures repayment,,
evidenced by a vritten instrument, and subject to a due
date or amortization schedule; and

(I)shall bear the usual and customary interest rate of the
lending institution.

similarly, Commission Regulations at 11 C.F.R.

S 100.7(b)(11) provide that a loan is deemed to have been made

in the ordinary course of business if it:

1) bears the usual and customary interest rate of the
lending institution for the category of the loan
involved;

2) is made on a basis which assures repayment;

3) is evidenced by a written instrument; and

4) is subject to a due date or amortization schedule.

Mr. Rick Montoya was a candidate for the United States

Senate for New Mexico in the 1988 primary election. According

to the Statement of organization filed with the Commission on

July 31, 1987, Rick Montoya for. United States Senate Committee

is the authorized principal campaign committee for Rick Montoya,

and Luther G. Branham was its treasurer.

:.n response to the Commission's finding that there was

reason to believe that the Committee had violated 2 U.S.c.

55 434(b)(3)(E) and 434(b)(5)(D), Mr. Montoya admitted that

Luther Branham had resigned as treasurer in 1988. However, the

Committee never filed an amendment to its Statement of
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Organization to reflect this change. The Commission was not

notified of the change in treasurers until the response was

filed on December 13, 1991.

Because of the Committee's failure to file an amended

Statement of Organization within 10 days of the resignation of

Luther aranham, as treasurer, there is reason to believe that

the Rick Montoya for United States Senate Committee and

Rick Montoya, acting as treasurer, 1 violated 2 U.S.C. 55 433(c).

1. To date, Luther Branham's name appears on Commission
records as the Committee's treasurer. A review of Commission
records since 1988 revealed a letter dated July 29, 1989 from
Susan L. Van Buskirk, assistant treasurer. In the letter, she
informed the Commission that she was resigning as assistant
treasurer and that all correspondence to the Committee should be
sailed to Rick Montoya. Van Buskirk's letter did not mention
the resignation of Branham as treasurer.

When determining whether to name an individual as a
respondent in an enforcement matter as the comittee's *acting
treasurer,w several factors may be considered. These factors
include: (1) whether the treasurer of record has ceased to
perform his duties as treasurer; (2) whether the individual
acting as treasurer maintained the committee's books and
records; (3) whether the individual acting as treasurer accepted
contributions on behalf of the committee; (4) whether the
individual acting as treasurer made expenditures on behalf of
the committee; (5) whether the individual acting as treasurer
made deposits into and disbursements from the committee's
accounts; and (6) whether the individual acting as treasurer
filed the committee's financial reports. See FEC v. Committee
to Elect Bennie Batts, No. 87-5789 (S.D.N.V. Feb. 14, 1989).

The Committee's most recent reports have been signed by
Montoya as treasurer. It also appears that Montoya has
maintained the committee's books, accepted contributions, and
made disbursements on behalf of the committee. In addition, in
telephone conversations with this Office, Montoya represented
that he has been acting as the Committee's treasurer since
Branham's resignation. Finally, Montoya appears to have control
over Committee documents because he has provided documents
in response to the Commission's reason to believe finding.
Accordingly, this Office will consider Montoya to be "acting as
treasurer" in this matter.



In addition, Western Bank, a member of the Federal Deposit

insurance Corporation, mado a $45,000, secured loan to

Rick Montoya on May 26, 1988. The loan was due on demand or by

November 22, 1988. The loan was paid in four installments. The

first installment was paid on May 25, 1988 in the amount of

$35,000. The second installment was paid on June 8, 1988 in the

amount of $8,493.91. The third installment was paid on

June 9, 1988 in the amount of $1,355.70. The fourth installment

was paid on June 10, 1988 in the amount of $450.39. The

interest rate on the loan was 12.5%. in addition, the agreement

provided that if the loan was not paid at maturity, then an

interest rat* of 201 would thereafter be charged.

On January 26, 1990, pursuant to an "Extension and Revision

Agreement," the original loan was rescheduled. The due date of

the loan was extended to January 26. 1995. Also, the Interest

rate became 13.486%.

The loan initially say have been made in the ordinary

course of business because the written agreement appeared to

contain terns which assured repayment; the loan was subject to a

due date; and it appeared to bear the usual and customary

interest rate.

However, based on the following, questions exist as to

whether the loan was made or extended in the ordinary course of

business. First, only interest was paid on the loan between

May 26, 1988 and January 26, 1990. Second, after the

November 22, 1988 maturity date, it does not appear that

Western Bank attempted to secure repayment of the loan because
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Noatoya continued only to pay interest. Additionally, it does

not appear that Western Bank charged Montoya 20% interest on the

loan after it matured as the agreement required. Finally, when

the loan was secured in 1988, the Committee had cash on hand of

$4,105.41 and debts outstanding of $132,830.63. When the loan

was extended in 1990, the Committee, for the period beginning

January 1 and ending June 30, had cash on hand of only $585 and

debts outstanding of $128,170.

Accordingly, there is reason to believe that the

Rick Montoya for U.S. Senate Committee and Rick Montoya, acting

as treasurer, violated 2 U.S.C. 5 441b(a).



FEDERAL ELECTION COMMISSION
WASHINCTON. 0 C 2043

August 28, 1992

CERTIFIED RAIL
RETURN RECEIPT REQUESTED

Mr. Bill Robertson, Chairman
Western Bank
201 N. Church Street
Box 457
Las Cruces, New Mexico 88004

RE: MUR 3444

Dear Mr. Robertson:

Enclosed is a Certificate of Compliance with the Right to
Financial Privacy Act of 1978, issued in connection with the
Subpoena and Order sent to your financial institution on
August 12, 1992, seeking the financial records of Rick Montoya.

If you have any questions, please contact me at (202)
219-3690.

Sincerely,

/ .........

Richard M. Denholm II
Attorney

Enclosure
Certificate



ChRIFICAT!ON 03 COUFLIMICE WITH
THE RIGHT TO FINANCIAL PRIVACY ACT

TO: Mr. Bill Robertson, Chairman
Western Bank
201 N. Church Street
Box 457
Las Cruces, New Mexico 88004

FROM: Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

RE: MUR 3444

I hereby certify, pursuant to Section 1103(b) of the Right to
Financial Privacy Act of 1978, 12 U.S.C. 5 3403(b), that the
provisions of the Act have been complied with as to the Subpoena
to Produce Documents and Order to Submit Written Answers forwarded
to you in the above-captioned matter, responses to which are being
ordered pursuant to 12 U.S.C. S 3402 and 3405.

Sincerely,

Date Richard M. Denholm II
Attorney
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September 15, 1992 FAX W 5270215

Richard M. Denholm, I
Office of the General Counsel .0
Federal Election Commission
999 E. Street, N.W. I,

Washington, D. C. 20463

Re: MUR 3444

Dear Mr. Denhoim:

As you and I discussed by telephone last week, I have prepared a Response to the Factual
and Legal Analysis in the above-referenced matter. In addition, we are submitting the
Response to Subpoena to Produce Documents and Order to Submit Written Answers. For
the document production, we are sending a duplicate of the Bank's entire loan file

',0 regarding Mr. Montoya.

We believe that Western Bank, Las Crces made its loan to Rick Montoya in the ordinary
course of business and has maintaiwd this loan at all tims in the odinary course of
business. Hopefully, your review of the mari we have tendred to the Commission will

0 suitably resolve this matter. While we have provided everything in the Bank's possession
responsive to the subpoena, we would be happy to provide any additional irnfumti on or

C materials which you may need.

If I can be of any furthe assistance in this regard, please contact me.

Sincerely,

Anderson Carter, H

AC:ag
Enclosures
c: Bill Robertson

VIA FEDERAL EXPRESS
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In the Matter of )7-- 73

MUR 3444 -" '

RESPONSE IQ FACTrUAL AND LWGAL ANALYSIS : -)ee - I'

Western Bank, Las Cruces, through its counsel, hereby submits this response to the c'

Federal Election Commission's Factual and Legal Analysis in this matter.

On July 28, 1992, the Federal Election Commission found reason to believe that Western

Bank, Las Cruces ("Bank") violated a provision of the Federal Election Campaign Act of 1971,

as amended ("the Act"). The Factual and Legal Analysis which formed a basis for the

Commission's finding is based upon erroneous information.

Clearly, the Act prohibits any national or state bank from making contributions or

exp tures in connection with any election to political office. Excluded from the definion of

"contribution", however, are loans by banks made "in the ordinary course of business". 2

U.S.C. §441 b (b) (2). The Factual and Legal Analysis cites the a statutes and

regulations defining loans made in the "ordinary course of business." The Factual and Legal

Analysis then makes a number of "factual" statements which are incorrect. The correct "facts" of

this loan transaction are as follows:

On May 26, 1988, a $45,000 loan was made to Rick Montoya. The proceeds were used

to pay off a $6,000 loan previously made to Mr. Montoya on April 25, 1988. The balance was

apparently used for campaign expenses. The term of the loan was for six months (until

November 22, 1988). The interest rate was a variable rate of Bank's base rate plus .5% (not

12.5% as set forth in the Factual and Legal Analysis).

The Factual and Legal Analysis states that the loan was paid in four installments with the

first installment being paid on May 25, 1988. (In light of the fact that this is a day before the

loan was even made, it appears obvious that this is an incorrect statement.) In fact, the loan to

Rick Montoya was funded in its entirety on May 27, 1988. There were not multiple installments



as suggested in the Factual and Legal Analysis. The Factual and Legal Analysis then states that

the original loan was re-scheduled pursuant to an Extension and Revision Agre t dated

January 26, 1990, and the interest rate became 13.86%. This statement is only partially correct,

and would certainly lead the FEC to the conclusion that this loan was ignored from its original

due date (November 22, 1988) until the Extension and Revision Agreement executed on January

26, 1990. However, this is not the case.

On November 30, 1988, by an Extension and Revision Agreement, the loan was

renewed for six months at the same variable interest rate and using the same collateral. On June

19, 1989, the loan was again renewed for six months at the same rate and using the same

collateral. The renewal of this type of loan under these circumstances is common practice within

the Bank, and this particular loan presented no extraordinary or unusual circumstances. At the

time of the June 19, 1989 renewal, it was agreed that at the maturity of the renewal, the loan

would be converted to monthly payments on a ten-yea amortization.

On January 26, 1990, the loan was renewed for five years at the same variable interest

rate, but monthly payments were established based upon a ten-year amortization. Coilaual for

the loan has remained the same throughout. Since January 26,1990, the loan has been on

monthly payments and will mature on January 26,1995. All principal and interest payments

reuired under the loan have been made. Over the term of the loan, the principal of the loan has

been decreased by over $6,000, and the Bank has earned and received over $24,000 in interest

The Factual and Legal Analysis recognizes that the loan was initially made in the ordinary

course of business because "the written agreement appeared to contain terms which assured re-

payment; the loan was subject to a due date; and it appeared to bear the usual and customary rate

of interest." This has continued to be the case throughout the existence of this loan. As outlined

above, this loan has always been subject to a written agreement which has assured repayment,

was subject to a due date, and required interest at a usual and customary interest rate.

The Factual and Legal Analysis raises four questions as to whether the loan was made or

extended in the ordinary course of business. The first question concerns the fact that only



Nmm Was paid on the loan bets May 26, 198 md Jmmy 26, 1990. This is mot an

un rm tc. Banksmeindibusiendcoecd ntesetm . Solongasthelkm

continue %o exhibit favorable I---erstics, it may be exended and amewed At aU t 6xe m

May 26, 1988 until January 26, 1990, the loan was covered by appiae docia

(promissor note and extension and revision agreements). Further, the loan was fully sece

by real estate valued substantially in excess of the loan amount. Interest was paid on a current

basis upon each renewal. The loan continued to be a profitable one for the Bank and the

existence of substantial collateral -assured full repayment of all ptincipal and interest on this loan.

The second question raised by the Factual and Legal Analysis concerned the Bank's

efforts io secure repayment of the loan after the original maturity date of November 22, 1988.

Because this lon continued to meet the Bank's criteria for making loans, this loan was

renewed at the original maturity date. This renewal is evidenced by ap niate, written

doc umetation in the form of an Exiension and Revision Ageem L oinued to bear

the saw variable interest rate which was cusmr y and usual for this Bank. A new de

date wa established for the loan and the real esate n p contime o au re-

paynm of t loan. At all times, this loan was handled in the same nomw as ode lom

of th ypenmde by the Bank.

The third question raised by the Factual and Lega Analysis conceoned wheher ft

Bank chargd M a 20% interest on the original lon after it mmxd. The Bank did nl

impose the 20% post-maturity inmtst rate since this loan was apprialy

The Bank only imposes this rate of interes in the case of severe colectiom problems turned

over to legal counsel for collction and/or foreclosure. In the case of Mr. Montoya, this

loan was appropriately re-negotiated as described above, and therefore, the 20% intaest

rate was not applied.

The final question raised by the Factual and Legal Analysis concerns the financial

condition of the Campaign Committee during the pertinent times of making and renewing

this loan. It is unclear from the Factual and Legal Analysis what point is being made by the



discussion of the Committe's financial condition; however, it is presumied the question

must relate to the credit-worthiness of the Committee. The Bank was not aware of the

financial condition of the Campaign Committee and did not consider it in making its loan.

The loan was made to Rick Montoya, personally. The Bank has not worked with any

Campaign Committee in making any loans to Mr. Montoya. nor did the Bank look to the

Campaign Committee or its financial condition in making this loan. Rather, the Bank

looked to Rick Montoya, personally, and his financial condition in making this loan. At the

time of making the loan, Mr. Montoya had on deposit at Western Bank, Las

Cruces (more than of the loan was on deposit when the loan was made). Mr.

Montoya's financial statements showed a net worth of from total assets of

His debt -to-assets ratio is which is considered a good ratio by the Bank.

While not very liquid, Mr. Montoya had good equity in real estate in and around Las

Cruces. This loan was specifically co lized by 4.8 acres of farmland in an ae that is

being converted to semi-exclusive residential property. The property was appraised at

$71,000. A mortgae covering the property was aproptiawly executed by Montoya and

recorded by the Bank in the Dona Ana County real estate records. This mortgage continues

in full fone and effect at this time.

Each of the factual sta1Fmets made within this response is confimed by the

Response to Subpoena to Produce Documents and Order to Submit Written Answers which

is submitted, under oath, along with this response. These written answers along with the

copy of Mr. Montoya's loan file submitted to the Commission clearly indicate that this loan

was made in the ordinary course of business. At all times, it was subject to a written

agreement (promissory note and subsequent extension and revision agreements). These

agreements contained the usual terms allowing for collection of the promissory note,

including principal, interest, and any expenses of collection. Payment was further assured

by a mortgage on real property which was valued substantially in excess of the amount

owed on the loan. While the due date on the loan has been extended in the usual and



cuomat'y mamr of the Bank, the loan has at all times bees subject to a due dae.

PFtdw, the loan continues so bear interest at a usual ad cusomary interst rate.

Accordingly, Western Bank, Las Cruces is not in vlation of 2 U.S.C. }441 b (a).

OAMN CATER, 11
P. O. Box 16488
Las Cruces, NM 88004
(505) 526-8682

Attorney for Western Bank, Las Cruces
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RESPONSE TO SUBPOENA TO PRODUCE DOcME
AND ORDER TO SUBMIT WRITTEN ANSWERS
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e()

To: Office of the General Counsel
Federal Election Commission
999 E. Street, N.W.
Washington, D. C. 20463

Western Bank, Las Cruces, hereby submits its response to the Federal Election

Commission's Subpoena to Produce Documents and Order to Submit Written Answers.

1. Identify all the directors and officers of Western Bank during 1938, 1989

and 1990. Include in your answer the responsibilities of each officer and

director, including those directors who are also offleers of Western Bank.

Re _ne: See Exhibit "A" ansched.

2. Describe in detail the role of each individual identified above in the

granting and renewal of loans.

Resa~nse:

The responsibilities and duties of each individual identified above in the granting and

renewal of loans is as follows:

Directors: The board directs the activities of the Bank in the same way that owners direct

the activities of any other business. The Board determines the strategic objectives of the Bank and

is the source of all its policies. Specific responsibilities include: (I) selecting and supervising the

chairman and president; (2) establishing strategic objectives and long-term goals; (3) determining
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I u ud (6) ooda p1mf[manFI
• s~, d _ ."hz aiarm wid C.E.O zqlorw to th basil ofdhew i Is

espoi o± .... -- the day-to.da ag t a he aBak. "e Chiun's wmy

doty is to we that the Bank pl s its lnned objecti nd rals his m-posliy s g

opermte the Bank as a sound and prudent business in accordane with the general policies of the

bord.
President and Cg.O.: The President and C.O.O. is esponsible for routine, day-to-day

operations. He directly supervises each division chief. The President and C.O.O. temporarily

assumes the pou of the Otairman and C.EO. in his absence.

S f t- C e d11W- The S r Vice President of Counerca

Loans is reposible for all commerial loan operations. She directs all the conmertid loan

off s and vi the loan opm ations for the Bank.

Vi'e P sa! Aitnt Vie P - Lam Off wThe loan offi is n le

for ntaining and servxing the ce la pwfolio asigned to him or her. Tis addes

originating and clectng the loan or loans from ctonmer.

L= iihntion Proemss: In the origination process, there arm several fhesh that have

been estblished under the Bank's policy to determine who has the authority to gramnt a lIon.

At the beginning of each year, the board of directors holds an organizational meeting to

determine who has the authority to grant loans. Each loan officer is assigned a loan limit under

which that loan officer can make loans. All loans above the officer's lending limit must first go

through the officer's loan committee. Then, if the total loan relationship to a customer is greater

than $100,000, the loan must be approved by the Executive Loan Committee.

The officer's loan committee is made up of loan officer and other officers of the Bank

appointed to the committee by the board. all loans over the officer's loan limit must go through

this committee. all relationships with loan activity over $100,000 must also first go through this

committee before it goes on to the Executive Loan Committee.



The Executive Lm Committee is made up of senior loan offers and outside dinctors of

the Bank. The normal makeup of the committee is five Bank directors and four senior offers of

the Bank. This Committee pre-appmves all loans with relationships over $100,000 and ratifies all

loans made by officers over $25,000.

In summary, all loans over $25,000 ae ratified by the Executive Loan Committee. All

loans over the officer's lending limit go to the officer's loan committee and all loans over $100,000

must be pre-approved by the Executive Loan Committee.

3. Regarding the May 26, 1988 loan ("loan") and January 26, 1990 Extension

and Revision Agreement ("ERA:) between Rick Montoya and Western Bank or

Rick Montoya for U. S. Senate committee and Western Bank described in the

Factual and Legal Analysis:

a. Describe in detail the process by which the loan and the ERA were

obtained by the Committee or Rick Montoya.

The loan was obtained by Rick Montoya, personally. The Bank has not ever worked with

any campaign connittee in making any loans to Montoya. The Bank did not look to the Campaign

Committee or its financial condition in making this loan; rather, the Bank looked to Rick Montoya,

personally, and his financial condition in making this loan.

On April 25, 1988, a loan (Loan No. 7800349 1) for $6,000 was granted to Mr. Montoya

by John Garrett (President and C.O.O. for 1988). This loan was under Mr. Garrett's loan

authority and under the $25,000 threshold, therefore, no other action by any other members of the

Bank was needed. As Mr. Garrett is not with the Bank anymore, we would have to assume that

Mr. Montoya asked for the loan for personal expenses, as was noted on the loan memo dated April

25, 1988. The loan was for 30 days and was priced at 12% fixed. The loan was unsecured The

structure of this loan is not unusual for the Bank. The loan was acknowledged by a loan officer,



Ray Carlson, and Senior Vice President William Deit en-ieyer. No other details as far a the $6,000

loan dated April 25,.1988 are known.

On May 26,1988, a $45,000 loan (Loan No. 77707869) was made to Mr. Montoya. The

proceeds were used to pay off the $6,000 loan made on April 25, 1988, and the balance was used

for campaign expenses (as noted in the loan file). The term of the loan was for six months (until

November 22, 1988). The interest rate was a variable rate of Western Bank, Las Cruces' Base

Rate plus .5%, and one point origination fee.

In considering the credit worthiness of a customer, the loan officer investigates the deposit

balances at the bank. When the $45,000 loan was made, Mr. Montoya had in two

deposit accounts (more than of the loan was on deposit when the loan was made). Further,

the Bank considers financial condition of the borrower and the value of collateral. (See 3d below).

Financial statements were obtained from borrower.

The collateral for the loan was, and is, 4.8 acres of farmland in an area that is being

converted to a semi-exclusive rsdnilarea. A mortgage covering the property was executed on

N May 26, 1988 by Montoya and recorded on May 27, 1988 in the Dona Ana county real estate

D records. Thiis mortgage is still in full force and effecL A title policy was obtained and dated May

27, 1988, and an appraisal was done by Vice President Ray Carison The property was appraised

for $7 1,000on May 4, 1988.

On November 30, 1988, by an Extension and Revision Agreement, the loan was renewed

for six months at the same rate, and using the same collateral by Ray Carlson. Since the renewal

was less than Mr. Carlson's loan authority, no other action was needed. On June 19, 1989, the

loan was renewed for six months at the same rate, and using the sam collateral, by Sharron Stuart

(Senior Loan Officer). (Mrs. Stuart took over management of the loan when Mr. Carlson passed

away.) The renewal of this type of loan under these circumstances is common practice within the

Bank, and this particular loan presented no extraordinary or unusual circumstances. At the time of

the June 19, 1989 renewal, it was agreed that at the maturity of the renewal, it would be converted



to monthly payments on a ten-year amortization (with payments of approximately $705 per

month).

On January 26, 1990, the loan was renewed for five years at the same rate, with monthly

payments based on a ten-year amortization. Collateral for the loan remained the same. Since that

time, the loan has been on monthly payments, and will mature on January 26, 1995. All principal

and interest payments required under the loan have been made.

b. Describe in detail the reasons why the loan and ERA were obtained

from Western Bank and the Committee's efforts to obtain a loan or ERA from

other sources.

REnse

Since the officer originating this loan (John Garrett) is no longer with the Bank, we

presum Montoya approached Western Bank because he had an established banking relationship

with Western Bank through deposit accounts with the Bank. The Bank is not aware of other

sources that Mr. Montoya may have contacted to obtain a loan. The loan was extended because it

continued to be a profitable, current and well-secured loan.

c . List all meetings, negotiations and conversations held between

Western Bank and Rick Montoya or officials of Rick Montoya for U. S. Senate

Committee to discuss an extension of credit to the Committee or Rick Montoya

from Western Bank, the loan agreement or ERA,, the repayment of the loan or

ERA, and the renewal of the loan. Include in your answer the date, location and

attendees of each meeting, negotiation and conversation. Also include in your

answer a detailed description of the purpose of each meeting, negotiation, and

conversation, and all decisions reached as a result of the meeting, negotiation and

conversation. Identify all documents which refer, relate, or pertain to each such

meeting, negotiation and conversation.



Based upon the infomation in the file, the following communications were made with Mr.

Montoya (while there may have been other communications, these are the only ones documented in

the file and within the knowledge of the Bank):

4/25/88 - The $6,000 loan was made. It is assumed that the loan was made at a meeting at the

Bank.

5/10/88 - (10:30 a.m.) Received a call from Mr. Montoya. No record of returning call by Mr.

Garrett.

5/26/88 - The $45,000 loan was made. It is assumed that the loan was made at a meeting at the

Bank.
L)

8/29/88 - (4:34 p.m.) Received call from Mr. Montoya. No record of returning call by Mr.

Carlson.1.0

8/29/88 - (1.05 p.m.) Received call from Mr. Montoya. No record of returning call by Mr.

Garrett.

11/88 - Effort was made to call Mr. Montoya at 526-9209. Message from telephone company

stating the phone was disconnected.

11/30/88 - Loan was renewed for $45,000 for six months. This was done by mail. Refer to the

loan file for documentation.

6/13/89 - Letter to Mr. Montoya telling him that Sharron Stuart was not able to get in touch with

him by telephone, please call the Bank.

6/19/89 - Loan was renewed for $45,000 for six months. This was done by mail. Refer to the

loan file for documentation.

7/05/89 - Letter to Mr. Montoya asking for the loan renewals to be signed.

7/06/89 - Original personal financial statement from Mr. Montoya was sent back to him asking

him to sign and return to the Bank.

1/26/90 - Loan was renewed for $45,000 for five years on 10-year amortization. This was done

by mail. Refer to the loan file for documentation.



1/12,90- Letter to Mr. Montoya reminding him that the loan is past due ard du the loan needs to

be renewed.

1/17/90 - Letter confuming conversation between Mr. Montoya and Sharron Stuart on smcture

of amortized loan renewal.

2/08/90 - Letter was sent to Mr. Montoya asking for current financial statement.

10/10/90 - Letter was sent to Mr. Montoya asking for current financial statement.

1/27/92 - Mr. Montoya requested information on the loan and a letter was sent outlining the

cumulative balance and outstanding balance as of 7/1/90 and 12/31/90. See letter dated

1/27/92 in loan file. This request and response was done by letter.

O d. Describe in detail what factors were considered by Western Bank in

the granting of the loan and the renewing of the loan in the ERA:

The $6,000 loan was based on Mr. Montoya's financial condition and reputation in the

community. Mr. Montoya was an established deposit customer of the Bank and enjoyed a good

reputation for paying his bills and having a stable financial picture.

The $45,000 loan was based on Mr. Motoya's reputation, character, and his financial

condition. Mr. Montoya showed a net worth of from total assets of This

debt-to-asset ratio is which is considered a good ratio. While not real liquid, Mr. Montoya

had good equity in real estate in and around Las Cruces. The collateral for the loan is 4.8 acres on

Northwind Road. This property appraised at $71,000.00. Sales of neighboring property in 1989

have confirmed the basis for this appraisal.

The loans were made based upon Mr. Montoya's financial stability and his ability to repay

the loan from equities, should he not be able to service the debt through his personal cash flow. A

specific mortgage of 4.8 acres in a favorable area worth $71,000 gave assurance of full recovery

for this loan.



Western Bank did not look to the Campaign Committee or its financial condition in making

or renewing this loan. In fact, Western Bank did not obtain any information regarding the

Campaign Committee.

e. Identify each Western Bank employee, officer, director or agent

involved in the consideration, granting, monitoring and renewal of the loan or

ERA.

Resnse:

The Western Bank employees, officers, directors or agents involved in the loans to Rick

Montoya are as follows (addresses and phone numbers for each are given in response to question I

above):

John Garrett, Jr. (no longer with the Bank)
President and C.O.O.

Ray Carison (deceased)
Vice President

Kandy Jones
Secretary

William Deitemeyer (no longer with the Bank)
Senior Vice President

Sharron Stuart
Senior Vice President

Dina Schlotterbeck (no longer with the Bank)
Administrative Assistant

Kelly Dunn
Assistant Vice President

Tammy Talavera
Secretary

f. List by date and amount all payments to principal or interest,

separately, made to Western Bank in connection with the loan and ERA.



The payments to principal or interes me to Western Bank in cnnecution with the loan and

ERA is attached as Exhibit "B".

g. Describe in detail all efforts made by Western Bank to obtain the

money owed to it on the loan or ERA. If no efforts were made to collect the

outstanding loan balance, explain why.

ReQnse:

Not all attempts to collect loans owed to Western Bank are logged in the files. However,

with reference to the Montoya loan, the file shows the following details:

7/5/89- Sharron Stuart sent Mr. Montoya a letter asking for the ERA to be signed, and the

interest to be paid current before the ERA could be booked

I/I290 - Sharron Stuart sent Mr. Montoya a letter asking for Mr. Montoya to pay the interest on

the loan and make arrangements for the loan to be put on a monthly payment basis.

1/17/90- Dina Schlotterbeck sent Mr. Montoya a letter asking the the ERA be signed and that

monthly payments would be paid at $705.99 per month.

Since the loan was put on an anmortized basis of monthly payments, Mr. Montoya has been

contacted for late payments. The attached payment schedule shows that some payments have been

late, but they have been made. Over the term of the loan, the principal of the loan has decreased by

over $6,000, and the Bank has earned and received over $24,000 in interest.

h. State whether the loan or ERA were reviewed by an internal audit or

by auditors not employed by Western Bank. Identify all documents which refer,

relate or pertain to review of the loan or ERA.



Annual audits are made by an outside accounting firm. In addition, Western Bank is

subject to regular review by federal and state bank regulatory agencies. While this loan file is

available for such review, we are not aware of any review being done on this file.

i . State whether Western Bank deviated from the terms of the May 26,

1988 loan agreement. If yes, explain why.

Re sanse:

Western Bank did not make any extraordinary deviations from the terms of the May 26,

1988 loan agreement. The loan was renegotiated through valid and binding extension and revision

agreements (See 3d above) extending the original term of the note. Western Bank did not impose

the 20% post maturity interest rate since this loan was aPpropriately renegotiated. The Bank only

imposes this rate in the case of severe collection problems turned over to legal counsel for

collection and/or fbnclosure.

4. Describe the requirements generally imposed by your bank for making

unsecured and partilly secured loans. Include in your response (1) Western

Bank's policy regarding the maximum amount that may be loaned to a borrower

without requiring security; (2) Western Bank's policy regarding the minimum

amount of security required against the amount borrowed; and (3) any other

criteria used by Western Bank in considering the credit worthiness of a

borrower.

Resonse:

This loan to Montoya was a fully secured loan ($71,000 collateral value for a $45,000

loan); however, in response to this question, the following excerpts from the Bank's Loan Policy

and Procedures set forth the Bank's policy regarding such loans. (This Loan Policy and

Procedures Manual was not in effect at the time this loan was made or renewed. The specific



manual in effect at that time is not available; however, the msl p ies eAIXu hem would have

been followed in maing this loan):

I. BANK OBJECITV .

A. External Policy Goals

Since this Bank was organized, it has been one of the most respected
financial institutions in the county. The primary external objective of the bank is to
enhance our public image as a high quality, friendly place to bank. Our reputation,
our image, and a high level of public confidence in the bank are extremly important
to us.

B. Internal Policy Goals

C. The Bank has eight basic ldelines for its loan Potfolio:

1. We want to eliminate four classes of loans: (1) underpriced
loans; (2) high risk loans; (3) loans which are difficult and expensive to administer,
and (4) term loans longer than three years, at fixed rates, unless it is a portion of
government guaranteed loan.

2. Past due and non-accrual loans will be kept to an absolute
minimum by applying aggressive collection procedures to all problem loans.



3. Sound credit evaluation will precede all comrial and reud
estate loan decisions, and we will be conservative in our retail loan approval
process.

4. We take loan documentation seriously. If we do not have
time to document a loan correctly, we do not have time to make the loan.

5. As necessary, loans will either float with a commercial base
lending rate or they will be subject to repricing every 90 to 180 days in order to
match our interest-sensitive liabilities.

6. We aggressively seek good loan relationships. We define a
good loan relationship as one which is also a good deposit relationship.

7. We prefer a total asset mix wherein loans equal about 65
percent of our assets and about seven times our capital. WE prefer a loan mix that
is 33.3 percent commercial, 33.3 percent retail, and 33.3 percent real estate. These
percentages will e changed from time to time as the credit needs of the community
changes and as the Bank's strategic plan changes.

8. We will avoid all undue concentrations of loans to a single
industry or based on a single class of collateral.

D. Desirable. Undesirable and Unacceptable Loans,

The Bank's priorities in extending various types of loans will
change from time to time as interest rates, money market conditions and competitive
factors change. We now follow these general guidelines to determine which types
of loans our loan officers should make:

1. DerabLans

(a) Well-secured, short-term working capital loans to
established businesses in our market area.

(b) Loans for and secured by general-use machinery and
equipment which has a developed resale market.

(c) Loans secured by readily marketable stocks and
bonds with adequate margins for market fluctuations.
We define readily marketable securities as those
stocks with an established national market and a
history of steady performance, as well as those
bonds rated "A" or better.

(d) Loans secured by cash value of life insurance in an
amount equal to or greater than the loan.

(e) Loans secured by savings or time accounts of an
amount equal to or in excess of the amount of the
loan. This applies primarily to our own deposits. It
also applies to deposits in other local financial
institutions, as long as there is a reasonable
expectation that these deposits will move to our Bank



and there is an agreement by the other bank to
acknowledge the assigntment and to subordinate their
right of offset.

(f) Automobile loans secured by a vehicle less tha ten
years old.

(g) Short-term loans, secured by sufficient equity in real
estate, with good primary sources of repayment.

(h) Interim construction loans with a permanent takeout.

(i) Home real estate bridge loans to assist a customer in
buying a new home and selling an old one, if it is
well secured by equity in the old home.
(j) Permanent real estate loans whose interest
rates can be adjusted periodically to market interest
rates.

2. Undesirable Loans

(a) Loans secured by stock that is closely held and not
readily marketable.

(b) Loans secured by speculative (below "B") bonds or
bonds issued by foreign entities.

(c) Interim construction loans without a permanent
takeout or plan for permanent financing.

(d) Any permanent real estate loan with a fixed interest
rate greater than three years.

(e) Loans secured by household goods, jewelry, or
works of art.

(f) Working capital loans to new businesses that are not
well secured.

(g) Loans on automobiles older than ten years.

3. Prohbitd Loans

(a) Loans secured by restricted stock.

(b) Loans secured by stock of our bank.

(c) Loans secured by U. S. savings bonds.

(d) Loans secured by property held in trust for a minor
or incompetent person.

(e) Loans to borrowers who have previously declared
bankruptcy.



(0 Loans to people whose honesty is qememionable.

(g) Loans for purposes hat might not be legal.

(h) Loans to our employees or directors when they are
not entirely consistent with FIRA as spelled out in
our regulatoiyompliance manual

(i) Any loan that has the appearance of being
discriminatory under the Equal Credit Opportunity
Act or other federal regulations.

[Non-applicable material omitted]

VI. BASIC CREDIT POLICY

A. Analysis of a Potential Loan

Analyzing a potential loan requires careful consideration of: (1) the
borrower, (2) the borrower's financial condition as reflected on acceptable financial
statements; (3) the borrower's management capability; (4) the borrower's industry,

C\ and (5) the economic environment i which the loan would be grmnted. Assessing
risk and structuring a loan is an intuitive art based on sound training, sound
judgment and experience. Prudent lending requires that individuals granting the
loan: (1) determine that the borrower is an honest, credit-worthy individual (2)
determine that the borrower is a capable manager, (3) understand the specific
purpose of the loan; (4) understand the m ce and plan of repaymm; (5) evaluate
all backup sources of repayment; and (6) find that the pro e sources of
repayment and collateral are acceptable, reasmble, practcal and accomplishable
within the normal f amework in which the borrowe clics Undiikable features

c of each loan should be documented. The following additional general guidance
should be helpful.

F')

B. Secured and UnsecueIC".

This Bank makes loans (1) to customers whose character is firmly
established; (2) when the loan's purpose, source and term of repayment are clearly
understood, and (3) when the source and term of repayment match the customer's
cash flows.

This Bank makes secured and unsecured loans. Unsecured loans,
however, are usually made only to long-standing customers of sound net worth,
above average liquidity, and unquestionable repayment ability. Unsecured loans
will usually have maturities of less than thre years.

Most loans made by this Bank will be secured, but collateral is not a
substitute for the borrower's ability to repay. Collateral is taken as a way to control
the borrower and to provide an additional source of repayment. Cash flow is our
primary source of repayment; collateral is our secondary source of repayment.

The quality and liquidity of collateral are of paramount importance
and must be confirmed before the loan is made. Secured loans should be margined
so that money received from the collateral under foreclosure conditions will repay



the loan. Each loan officer is supniefor obaik an a4ipecti apraisal of the
collatel prior to funding a loan If the lon is renesd or extendd, the l
officer mus consider the need for a new apprisal bdom granting the renewal or
extension.

5. Identify any person (other than counsel) who was consulted or otherwise

assisted in the preparation of answers to these questions.

Resvose: (Addresses and telephone numbers are shown in response to question I above.)

Kelly Dunn

Sharron Stuart

Bill Robertson

Kandy Jones

R UMFOR PRODUCMI'ON OF OUE-

In response to Request IA. IB, IC and ID, Westerm Bank, Las Cruces herewith provides

a complete duplicate of the Rick Montoya loan file exactly as it is maintained in the BanL Iis file

contains all documents which Western Bank Lm Cruces has which re aesosve to the request

In response to Request No. 2, Western Bank, Las Cruces states that the Loan Policy and

Procedures Manual in effect at the time period May 1, 1988 to Decenmbe 31, 1990, is not

available, all copies having been discarded following the adoption of the current Loan Policy and

Procedures Manual in 1991. The current manual is approximately 200 pages in length and is not

submitted since it is not responsive to the request. However, it will be provided upon request (an

informal letter request is sufficient).

BILL ROBERTSO

STATE OF NEW MEXICO )
ss.

COUNTY OF DONA ANA )

Bill Robertson, being first duly sworn on oath states that he is currently the Chairman of
the Board of Western Bank, Las Cruces, a New Mexico banking corporation, named and

0 . L -



AT a-

tioned in the fwegoing pitlp he has tad and dsdosow and douinmsin
stated are uue and corect to the best f his k l and

gheinBill R m

SUBSCRIBED AND SWORN TO before me this y Of S c' 1992.

No s E r -ublici,
My Commission Expires: 4-27-%

P. 0. Box 16488
Las Cruces, NM 88004
(505) 523-7810

Attorney for Western Bank, Las CIces



1988 (am of January 1)

Direntars

Don Kidd, 127 S. Canyon, Carlsbad, NM 88220; Chairman/President

Western Commerce Bank, P.O. Drawer 1358, Carlsbad, NM 88220;

(505)887-6686
John W. Garrett, Jr., 3250 Solar Ridge, Las Cruces, NM 88005;

President, Dona Ana Savings & Loan, 277 E. Amador, Las Cruces,

NM 88001; (505)524-7748
John Moore, 2000 San Acacio, Las Cruces, NM 88001;

(505)524-4395
W. E. Binns, 2595 Missouri, Las Cruces, NM 88001

Wesley L. Walker, 1024 N. Melendres, Las Cruces, NM 88001

Bob J. Porter, 2007 Turrentine Dr., Las Cruces, NM 88001;

(505)524-7836
Anderson Carter, P.O. Box 998, Las Cruces, NM 88004;

(505)526-8076
oLavar West, 608 N. Miller, Mesa, AZ (602)272-6721

J. J. Aragon*, c/o Western Bank, Las Cruces, New Mexico Trust

NDept., P.O. Box 457, Las Cruces, NM 88001

*Advisory Director

Don Kidd, Chairman & C.E.O., 127 S. Canyon, Carlsbad, NM 88220

John W. Garrett, Jr., President & C.O.O., 3250 Solar Ridge, Las

Cruces, NM 88005

William Deitemeyer, Senior Vice President, 4681 Linda Lane,

Chandler, AZ 85226
Kimerick Hayner, Senior Vice President & Trust Officer,

1000 Lantana, Las Cruces, NM 88005

Sharron Stuart, Vice President, 4200 Escondido, Las Cruces, NM

88005
Manford Fee, Vice President, 2144 Sagecrest Ave., Las Cruces, NM

88001
Ray Carlson, Vice President, Deceased

Bruce Weber, Cashier, 27753 County Road H-6, Cortez, CO 81321

Jaylen Graham, Assistant Vice President, 641 Roualt, Las Cruces,

NM 88001
Rita Moziejko, Assistant Vice President, 1312 Eugene, Las Cruces,

NM 88001
Cindy Owen, Assistant Vice President, 2178 Shady Place, Las

Cruces, NM 88005
Judy Cunningham, Assistant Cashier, 1117 Jett Ave., Las Cruces,

NM 88001
Vera Valencia, Assistant Cashier, P.O. Box 702, Los Lunas, NM

87031
Richard Duncan, Assistant Cashier & Manager of Information

Systems, 316 La Mirada, El Paso, TX 79932 (915)584-3504

Linda Brocklehurst, Mortgage Loan Officer, 602 Wienrich 
R

Las Cruces, NM 88005

II



Aina Sauskis, Assistant Trust Officer, 445 Keathly, Las Cruces,
NM 8801

Lola Muth, Executive Secretary, P.O. Box 307, Las Cruces, NM
88004

1989 (as of January 11

Directors

Don Kidd
J. J. Aragon
Anderson Carter
Basilio DiGregorio*, P.O. Box 1729, Gallup, NM 87307;

(505)722-4411
Bill Robertson
Anderson Carter, II*, P.O. Box 16199, Las Cruces, NM 88004;

(505)526-8682
Clois Ratliff, 2509 Jeanne Court, Alamogordo, NM 88310;

*Advisory Director

Don Kidd, Chairman and C.E.O.
Bill Robertson, President & C.O.O.
Kimerick Hayner, Senior Vice President & Trust Officer

Sharron Stuart, Vice President
Ray Carlson, Vice President
Bruce Weber, Cashier
Jaylen Graham, Assistant Vice President
Rita MozieJko, Assistant Vice President
Cindy Owen, Assistant Vice President
Karlon Cox, Assistant Vice President, 2610 Apodaca Rd., Las

Cruces, NM 88005
Richard Duncan, Assistant Cashier & Manager of Information

Systems
Vera Lara, Assistant Cashier

Patty Groth, Assistant Cashier, 5318 Heritage Way, N.E., #B,
Albuquerque, NM 87109

Bernetta Sedillo, Assistant Cashier, 3232 Neptune, Las Cruces,
NM 88001

Mark Brown, Banking Officer, 5215 Genesee Cove, #28, San Diego,
CA 92122

Thomas Mestas, Banking Officer, 2937 Valle Vista Dr., Las Cruces,

NM 88001
Lola Muth, Executive Secretary
Liz Sparks, Assistant Trust Officer, P.O. Box 1353, Tucumcari,

NM 88401-1353



1'I' (an of Januar 11

Don Kidd
Loren Kushne, 3265 Arrowhead, Las Cruces, NM 8801
Anderson Carter
Basilio DiGregorio*
Bill Robertson
J. J. Aragon*
Clois Ratliff
Anderson, Carter, II*

*Advisory Director

Don Kidd, Senior Chairman
Bill Robertson, Chairman and C.E.O.
Loren Kuehne, President and C.O.O.
Kimerick Hayner, Senior vice President
Sharron Stuart, Senior Vice President
Richard Flamm, Vice President, 3585 Paradise Lane, Las Cruces, NM

88895
Jaylen Graham, Vice President
Cindy Owen, Vice President
Tom Warren, Vice President, 3345 Westridge Rd., Las Cruces, NM

88685
Bruce Weber Cashier
Hark Brewer, Assistant Vice President, P.O. Box 7357, Las Cruces,

NM 808
Karlon Cox, Assistant Vice President
Kelly Dunn, Assistant Vice President, P.O. Box 2438, Las Cruces,

NH 88804
Rita Moziejko, Assistant Vice President
Patty Groth, Assistant Cashier
Bernetta Sedillo, Assistant Cashier
Liz Sparks, Assistant Trust Officer
Thomas Mestas, Banking Officer



*

Flk& Moexy LWaw:

Doloms PTPVIOIPS
m mmmmmMm w mm. ........

Loan "aft on 4/27l8 for 86.000

04/27/98
04/27/88
05/27/88

6,000,00
6,035 00

000

6,00000
3500

(O035 00)

000

Loan mwde on 5/2718N

05,27/99

r, 127188

10/11/8
11120/88

121191M

07/06/89
0710619

01% 01/19/90

04 02/05/90
02/05/90

02/0/90
02128190
-032/90

05/03/90
08113/90
06127/90

r,, 08/13/90
09107/90

r ) I1 / 21901112919o

1206/90

--. 01/04/91

03/0/91
05/14/91

(N 05/24/91

07105191
07/19/91
08123191
10/15/91

11 11 /91

12112/91

0 1f24/92

021t 8/92

03/17/92

04109/92

06104/92

07,'07/92

07123192

0105/92

44.942 62
44,977 62
45,035 0

45,03500

45,070 00
45.10500

45.070 00
45.070 00

44,942 62

35 00
5738

3500

3500
(3500)

2.96565

3.408 78
2.00000

Doc Fee

Doc Foo

45,035.00 (35.00) 1.820Z64
45,000-00 (35.00)

45,05000 5000
44,62S.94 (221.06) 529.94
44,580.44 (24e.50) 457.49
44,514.76 (65.61) 64031
44,496.61 (16.15) 66.84
44,031.01 (467.60) 238.39
44,031.01 0.00 70659
43834.66 (196.35) 5W.64
43.834-66 0.00 70699
43,817.78 (16.88) 69.11
43,212.60 (605.18) 100.61
43,003.71 (208.9) 497.10
42,726 46 (277.25) 497.10
42,621.74 (104.72) 601.27
42,621.74 000 70599
42,445.98 (175.76) 530.23
42.39799 (47.99) 659.00
41.911 08 (486.91) 219.08

41,746 51 (164.57) 541,42

41,15316 (593.35) 81665

41,00918 (1439) 56201

40,61206 (397 12) 30887

40,511 77 (10029) 60570

40.148-83 (362.94) 343 05

39.82361 (32522) 38077

39.42786 (395.75) 31024

38,766 73 (661 13) 747 87

38.802 012 35.29 Late Fee

8.7,15 74 (66.28) 639 71

38,771 03 35.29 Late Foe

(6,171 59) 24,42564

Irlereet
mi mmmm mm m mmmmm

Doc. Foe
5738

EXHIBIT



FEDERAL ELECTION COMMISSION
WASHI\CTO%. DC 204 1

September 23, 1992

Mr. Rick Montoya, Acting as Treasurer
Rick Montoya for United States Senate
5119A Leesburg Pike, Suite 117
Falls Church, Virginia 22041

RE: MUR 3444

Dear Mr. Montoya:

In a letter dated August 12, 1992, you were notified that
on July 28, 1992, the Federal Election Commission found there is
reason to believe Rick Montoya for United States Senate
("Committee") and you, acting as treasurer, violated 2 U.S.C.
5 433(c) and 441b(a), provisions of the Federal Election
Campaign Act of 1971, as amended ("the Act"). The Factual and
Legal Analysis, which formed a basis for the Commission's
finding, is attached for your information.

Additionally, in a letter dated November 8, 1991, you were
notified that the Federal Election Commission found reason to
believe that Rick Montoya for United States Senate Committee and
Luther G. Branham, as treasurer, violated 2 U.S.C.
55 434(b)(3)(E) and 434(b)(5)(D). On December 30, 1991, you
submitted a request to enter into conciliation negotiations
prior to a finding of probable cause to believe. The Commission
considered your request and determined, because of the need to
complete the investigation, to decline at that time to enter
into conciliation prior to a finding of probable cause to
believe. At such time when the investigation in this matter has
been completed, the Commission will reconsider your request to
enter into conciliation prior to a finding of probable cause to
believe.

This Office has enclosed a copy of the August 12, 1992
letter and copies of materials that were sent to you with that
letter. Under the Act, and Commission regulations, you have an
opportunity to demonstrate that no action should be taken
against you.



Rick Montoya, Acting as Treasurer
Page 2

A review of our files indicates that to date you have not
responded. Unless we receive a response from you within 10
days, this matter may proceed to the next stage of the
enforcement process.

Should you have any questions, please contact me at (202)
219-3690.

Sincerely,

Richard M. Denholm II
Attorney

Enclosures



" RiCk Montoya qFEDERAL ELECTh'9*
5119A Leesburg P ke 117 YMM'SSION

Falls Church, Virginia 22041

October 2, 1992 T8 9 AN "N

Mr. Richard Denholm III
Attorney - Federal Election Commission
999 E Street, N. W.
Washington, D. C. 20463

RE: MUR 3444

Dear Mr. Denholm:

This letter is in response to your letter of September 23, 19n.

ISSUE I - CHANGE IN ORGANIZATION

Apparently, I did violate 2 USC §433(c) by not notifying you
that my Treasurer, Luther G. Branham resigned after the primar
election held in June of 1988. I inaccurately assumed that my
staff had notified the Commission of this change, obviously you
were not.

ISSUE II - THE WESTERN BANK LOAN

I must state in the strongest possible terms, that Western Bank
granted me the loan in the ordinary course of business, in fact,
at the time of the loan, I felt I was being charged a higher than
normal interest rate for a secued loan! The Commission fails to
take into account that I secured this loan with a parcel of land
that was appraised, using accepted practices and the loan vas
granted based on the value of that land and for no other reason.

Upon rescheduling this loan , the interest rate was again increased
from 12.5% to 13.486% (no reasonable person can call this any-
thing but a good loan for the bank). I am indeed frustrated by
the Commission's insistence that this loan vas not made under the
ordinary course of business by Western Bank.

I have been struggling during these difficult economic times to
pay off this loan because I know full vell, that if I do not,
Western Bank will foreclose on my land. I must again state,
that this loan was applied for and granted under standard banking
practices and I have never been given any special treatment by
Western Bank.

It is my sincere desire that these issues be resolved at the
earliest possible date and I thank you for your consideration.

Rick Montoya
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In the Matter of )

Rick Montoya for United MUR 3444 SESTIVE
States Senate Committee and )
Rick Montoya, acting as treasurer )

)
Western Bank

)

GENERAL COUNSEL'S REPORT

I. BACKGROUND

This matter was generated as a referral from the Reports

Analysis Division ("RAD") concerning the Rick Montoya for United

M-- States Senate Committee ("Committee") and Luther G. Branham, as

treasurer. The basis for the referral was the Committee's
'O failure to file a required supporting Schedule B for $50,430.60

in bank loan repayments to Western Bank. At the time RAD

referred the Committee, it also appeared that the Committee

C failed to file required supporting schedules for a second loan

from western Bank in the amount of $43,003.71.

C On October 28, 1991, the Federal Election Commission found

reason to believe that the Committee and its treasurer violated

all 2 U.S.C. 55 434(b)(3)(E) and 434(b)(5)(D), provisions of the

Federal Election Campaign Act of 1971, as amended ("the Act").

On July 28, 1992, the Commission made additional findings.

First, the Commission found reason to believe that the Committee

and Rick Montoya, acting as treasurer, violated 2 U.S.C.

55 433(c) and 441b(a). Second, the Commission found reason to

believe Western Bank violated 2 U.S.C. 5 441b(a) and approved a
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Subpoena and Order to the bank. At that tize, the Commission

declined the Committee's request to enter into pro-probable

cause conciliation.

II. ANALYSIS

A. Initial Reporting Violations

The Act requires the principal committee of each candidate

for federal office to report each person who makes a loan to the

reporting committee during the reporting period, together with

the identification of any endorser or guarantor of such loan,

and date and amount or value of such loan. 2 U.S.C.

5 434(b)(3)(E). See also 11 C.F.R. 5 104.3(a)(4)(iv). The

Committee is required to report each person who receives a loan

repayment from the reporting committee during the reporting

period, together with the date and amount of such loan

repayment. 2 U.S.C. 5 434(b)(5)(D). See also 11 C.F.R.

55 104.3(b)(4)(iii) and (iv). Pursuant to 2 U.S.C. 5 431(8)(A),

a "contribution" includes any gift, subscription, loan, advance,

or deposit of money or anything of value made by any person for

the purpose of influencing any election for Federal office.

2 U.S.C. 5 431(8)(A)(i).

In response to the Commission's original findings, Mr. Montoya

denied that the Committee failed to file required schedules. He

stated that, between 1988 and 1990, he received one $45,000 bank

loan from Western Bank. Mr. Montoya also contended that the

$43,003.71 figure, which appeared to be a different loan, was

not a new loan. Instead, $43,003.71 reflected the remaining

principal of the $45,000 loan. Based upon the information
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provided, this Office agrees that there is only one loan at

issue here.

The loan was collateralized and was disbursed to the

Committee in four installments during Nay and June of 1988.1

The loan reflected the following terms: (1) It was due on

demand or by November 22, 1988; (2) bore an interest rate of

12.5%; and (3) if the balance of the loan was not paid at

maturity, the interest rate would increase to 20%. Each

installment was reported on Schedule C of the Committee's 1988

July Quarterly Report, as amended.

From the information available in this matter, it is

apparent that the Committee inaccurately reported the

Western Bank loan. First, the Committee failed to accurately

report the source of the loan. On the Committee's 1988 July

Quarterly Report, Rick Montoya was originally reported as the

source of the loan. On the Committee's Amended 1988 July

Quarterly Report, under "endorsers or guarantors," the following

note appears: "Note: Loan proceeds borrowed from lending

institution." Western Bank was not reported as the source of

1. The four installments were as follows:

Installment # Date Incurred Date Due Amount

1 5-25-88 11-22-88 $35,000.00

2 6-8-88 11-22-88 $ 8,193.91

3 6-9-88 11-22-88 $ 1,355.70

4 6-10-88 11-72-88 $ 450.39$45,oooEoo
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the loan as required by 2 U.S.c. S 434(b)(3)(2). 2 Additionally,

the Committee did not file Schedule A for the 1988 July

Quarterly Report to itemize the actual source of the loan.

On January 26, 1990, the loan was extended. The
rescheduled loan was reported on the Committee's 1990 Mid-Year

Report, and Western Bank was reported as the source of the loan

on Schedule C. (Attachment 4 at 13). On that Schedule C, the

Committee reported that it had made cumulative loan payments of

$5,430.60. Further, Schedule C reflected that the Committee had

repaid loans to Rick Montoya. (Attachment 4 at 5). Although

the Committee was also required to file Schedule B to itemize

these disbursements to Western Bank and Rick Montoya, it did not

file this schedule. Therefore, the total amount of loan

repayments is not clear.

The foregoing evidence substantiates the Commission's

reason to believe findings that the Rick Montoya for United

States Senate Committee and Rick Montoya, acting as treasurer,

violated 2 U.S.C. 55 434(b)(3)(E) and 434(b)(5)(D) by failing to

file required schedules.

B. Section 441b Violations

Pursuant to 2 U.S.C. 5 441b(a), any national or state bank

is prohibited from making contributions or expenditures in

connection with any election to any political office, or in

2. The Committee submitted an illegible copy of a loanagreement with its Amended 1988 July Quarterly Report. It isnot clear whether this was the Western Bank loan agreement.
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connection with any primary election. In addition, any

candidate, political committee, or other person is prohibited

from knowingly accepting or receiving any contribution

prohibited by this section. The term "contribution" includes

loans made to a campaign committee in connection with any

election for Federal office. 2 U.S.C. S 441(b)(2). Excluded

from the definition of "contribution," however, are loans by

certain banks made "in the ordinary course of business."

2 U.S.C. S 441b(b)(2). To be deemed a loan made in the

"ordinary course of business," section 431(8)(B)(vii) provides

that such a loan shall bear the usual and customary interest

rate of the lending institution for the category of the loan

involved; shall be made on a basis which assures repayment;

shall be evidenced by a written instrument; shall be subject to

a due date or amortization schedule, and shall be considered a

loan by each guarantor in proportion to the total number of

guarantors and the amount of the unpaid balance. See also

11 C.F.R. 5 100.7(b)(ll).

After the Commission's initial findings, this Office sought

additional information from the Committee and Western Bank to

determine if the loan at issue was made in the ordinary course

of business. There were several outstanding questions. First,

the original loan matured on November 22, 1988. However, it did

not appear that Western Bank attempted to secure repayment of

the loan because Montoya merely paid the accumulating interest.

Second, Montoya stated during a telephone conversation with this

Office that he paid 12% interest for the term of the loan,



Including the period fron the date the loan was due,

November 22, 1988, through the date the bank granted an

extension of that loan, January 26, 1990. This appeared to be

contrary to the terms of the original loan, however, which

stated that if the loan was not repaid at maturity, the interest

charged would be 20%. Finally, it was unclear whether the loan

was made on a basis which assured repayment. This Committee had

substantial debts and low cash on hand. when the loan was

obtained in 1988, the Committee reported cash on hand of only

$4,105.41 and debts outstanding of $132,830.63. When the loan

was extended in 1990, the Committee reported cash on hand of

$585 and debts outstanding of $128,170.

Both the Committee and Western Bank responded. Counsel for

Western Bank, Anderson Carter ("Counsel"), submitted answers to

the Commission's interrogatories and provided Rick Montoya's

bank file. As a result of the investigation into this matter,

it appears that western Bank made and extended the loan to

Rick Montoya in the ordinary course of business.

1. Failure to Secure Loan Repayment

Counsel acknowledged that Mr. Montoya paid only interest on

the loan from may 26, 1988 to January 26, 1990, but he argued

that this is not an uncommon practice. (Attachment 1 at 3).

Counsel further asserted that the loan was evidenced by

appropriate documentation and was fully secured by real estate.

Id. "At all times, this loan was handled in the same manner as

other loans of this type made by the Bank." Id. Counsel stated
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that the loan "...continued to bear the same variable interest

rate which was customary and usual for this Bank."

(Attachment 1 at 3).

Although Western Bank did not secure repayment of the loan

at its original due date, this Office believes that the bank's

actions were conducted in the ordinary course of business. By

extending the loan, it appears that Western Bank made a

reasonable business decision. The bank demonstrated that it had

valid commercial interests in extending the loan based on

profitability. According to the evidence, Western Bank

collected $24,000 in interest with principal decreasing by

$6,000. Further, western Bank's administration of the loan

appeared to be in the ordinary course of business because the

bank held a substantial security interest in real estate owned

by Mr. Montoya. The bank also fully documented the loan,

extensions, and security interest. For example, the original

loan was renewed under an Extension and Revision Agreement dated

November 30, 1988. 3 For the foregoing reasons, it appears that

Western Bank made the loan and extensions in the ordinary course

of business. 2 U.S.C. 5 431(B)(B)(vii) and 11 C.F.R.

5 100.7(b)(11).

2. Failure to Charge 201 Interest Penalty

Counsel explained that the Bank did not charge Mr. Montoya

the 20% post-maturity interest rate as indicated by the terms of

the original agreement because the loan was appropriately

3. Counsel also provided a copy of this agreement.



to-negotiated. (Attachment 1 at 3). Counsel stated that the

Bank only imposed post-maturity interest at that rate "...in the

case of severe collection problems turned over to legal counsel

for collection and/or foreclosure." (Attachment 1 at 3).

Because Mr. Montoya's loan was re-negotiated, the 20% interest

rate was not applied. Id.

This Office believes that Western Bank has demonstrated

that it was in the ordinary course of business to forego the

20% interest charge. Based on the evidence, it appears that the

bank decided to re-negotiate the loan because it was profitable

and fully secured. Accordingly, it appears that Western Bank's

decision not to assess the 20% interest rate was reasonable and

handled in the ordinary course of business.

3. Cowmittee's Lack of Liquidity

Although the Committee's reports reflected minimal cash on

hand and considerable debts, Counsel asserted that Western Bank

looked to Mr. Montoya's financial status as guarantor of the

loan. (Attachment 1 at 4). A review of the evidence submitted

by Counsel also indicates that Mr. Montoya guaranteed the loan,

and he had substantial assets with which to secure the loan.

(See Attachment 1 at 34 and 41). At the time the loan was

originally obtained, May 1988, Mr. Montoya had a net worth of

approximately Further, the documentation revealed

that Mr. Montoya executed a mortgage on 4.8 acres of farmland to

fully secure the loan. (See Attachment 1 at 65). The farmland
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was valued at approximately $76,000. 4  (See Attachment 1 at 41).

In addition, Counsel argued that Mr. Montoya's debt-to-assets

ratio was and the Bank considered this to be a

credit-worthy ratio. Id.

Therefore, despite the Committee's poor financial

situation, this Office believes that Western Bank made and

extended the loan in the ordinary course of business based on

the guarantee by Mr. Montoya. The loan was fully secured by

Mr. Montoya's substantial assets and real property with a value

greater than the amount of the loan.

4. Conclusion

Based on the foregoing, this Office believes that the

Western Bank loan and its extensions were completed in the

ordinary course of business. Therefore, this Office recommends

that the Commission take no further action as to Western Bank

with regard to a violation of 2 U.S.C. 5 441b and close the file

as to this respondent. Additionally, this Office recommends

that the Commission take no further action as to Rick Montoya

for United States Senate and Rick Montoya, acting as treasurer,

with regard to a violation of 2 U.S.C. S 441b.

C. Section 433(c) Violation

Pursuant to 2 U.S.C. 5 433(c), any change in information

previously submitted in a statement of organization must be

4. It appears that there was a minor discrepancy in the value
of the land used to secure the loan. Counsel's response
indicated the property value was $71,000 while the documents
indicated a value of $76,000. In either case, the value of the
land appears to be substantially greater than the amount of the
loan at issue.
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reported within 10 days of the change. In his response,

Rick Montoya admitted that the Committee violated 2 U.S.C.

S 433(c) because it did not timely amend its Statement of

Organization after the Committee's treasurer resigned in 1988.

(Attachment 2 and See General Counsel's Report dated

July 17, 1992). To date, the Committee has not filed an amended

statement of organization.

III. DISCUSSION OF CONCILIATION PROVISIONS AND CIVIL PENALTY



IV.--

1. Take no further action as to Western Bank with regard
to a violation of 2 U.S.C. 5 441b and close the file as
to this respondent.

2. Take no further action as to the Rick Montoya for
United States Senate Committee and Rick Montoya, acting
as treasurer, with regard to a violation of 2 U.S.C.
S 441b.

3. Enter into conciliation with the Rick Montoya for
United States Senate Committee and Rick Montoya, acting
as treasurer, prior to a finding of probable cause to
believe.

4. Approve the attached proposed conciliation agreement
and the appropriate letter.

Lawrence M. Noble
General Counsel

__ _ _ __ _ __0 _ _ _ BY:Date 4d~oo( L r 3
Associate Ge eral Counsel

Attachments
1. Response of Western Bank.
2. Response of Rick Montoya for United States Senate and

Rick Montoya, acting as treasurer.
3. Proposed Conciliation Agreement
4. 1990 Mid-Year Report

Staff assigned: Richard Denhol



I

FEDERAL ELECTION COMMISSION
AASHICTO % DC 2Oa4b

MEMORANDUM

TO:

FROM:

DATE:

SUBJECT:

LAWRENCE M. NOBLE
GENERAL COUNSEL

MARJORIE W. EMMONS/BONNIE J. ROS
COMMISSION SECRETARY

AUGUST 5, 1993

MUR 3444 - GENERAL COUNSEL'S REPORT
DATED JULY 30, 1993.

The above-captioned document was circulated to the

Comission on Monday, August 2, 1993 at 11:00 a.m.

Objection(s) have been received from the

Commissioner(s) as indicated by the name(s) checked below:

Commissioner Aikens

Commissioner Elliott

Commissioner McDonald

Commissioner McGarry

Commissioner Potter

Commissioner Thomas

This matter will be placed

m

on the meeting agenda

for Tuesday, August 10, 1993.

Please notify us who will represent your Division before
the Commission on this matter.



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of)
) UR 3444

Rick Montoya for United States )
Senate Committee and Rick Montoya,)
acting as treasurer

CERTI FICATION

I, Marjorie W. Emmons, recording secretary for the

Federal Election Commission executive session on August 10,

1993, do hereby certify that the Commission decided by a

vote of 5-0 to take the following actions in MUR 3444:

1. Take no further action as to Western
bank with regard to a violation of
2 U.S.C. S 441b, on the basis of the
General Counsel's report finding no
evidence of a violation, and close the
file as to this respondent.

2. Take no further action as to the Rick
Montoya for United States Senate
Committee and Rick Montoya, acting as
treasurer, with regard to a violation
of 2 U.S.C. 5 441b, on the basis of the
General Counsel's report finding no
evidence of a violation.

(continued)
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Federal Election Commission
Certification for MUR 3444
August 10, 1993

Page 2

3. Enter into conciliation with the Rick
Montoya for United States Senate Committee
and Rick Montoya, acting as treasurer,
prior to a finding of probable cause to
believe.

4. Approve an amended conciliation agreement,

Commissioners Aikens, Elliott, McDonald, McGarry,

and Potter voted affirmatively for the decision.

Commissioner Thomas was not present.

Attest:

Sy o
Date"



FEDERAL ELECTION COMMISSION
VASH INCTON, OC 204 3

AUGUST 19, 1993

Anderson Carter, I, Rsquire
P.O. Box 16488
Las Cruces, NM 88004

RE: MUR 3444

Western Bank

Dear Mr. Carter:

In a letter dated August 12, 1992, you were notified that
the Federal Election Commission found reason to believe that
Western Bank violated 2 U.S.C. 5 441b. On September 17, 1992,
the Commission received your response to the reason to believe
finding.

After considering the circumstances of the matter, the
Commission determined on August 10, 1993, to take no further
action as to Western Bank with regard to a violation of 2 U.S.C.
S 441b, based upon the General Counsel's conclusion that there
was no evidence of a violation, and closed the file as to this
respondent. The file will be made public within 30 days after
this matter has been closed with respect to all other
respondents involved.

You are advised that the confidentiality provisions of
2 U.S.C. S 437g(a)(12)(A) still apply with respect to all
respondents still involved in this matter. The Commission will
notify you when the entire file has been closed.

If you have any questions, please contact me at (202)
219-3690.

Sincerely,

Richard N. Denholn II
Attorney



FEDERAL ELECTION COMMISSION
wASHIc roP DC V0l

AUGUST 19: 193

Rick Montoya, Acting as Treasurer
Rick Montoya for United States
Senate Committee
5119A Leesburg Pike, Suite 117
ralls Church, VA 22041

RE: MUR 3444

Dear Mr. Montoya:

in a letter dated November 8, 1991, you were notified that
the Federal Election Commission found reason to believe that the
Rick Montoya for United States Senate Committee and its
treasurer violated 2 U.S.C. 51 434(b)(3)(9) and 434(b)(S)(D).
in a letter dated August 12, 1992, you were notified that the
Federal Election Commission found reason to believe that the
Rick Montoya for United States Senate Committee and you, acting
as treasurer, violated 2 U.S.C. 55 433(c) and 441b.

After considering the circumstances of the satter, the
Commission determined on August 10, 1993# to take no further
action against the Rick Rontoya for United States Senate
Committee and you, acting as treasurer, with regard to a
violation of 2 U.S.C. I 441b, based upon the General Counsel's
conclusion that there was no evidence of a violation.

Furthermore, at your request, the Commission determined on
August 10, 1993, to enter into negotiations directed towards
reaching a pre-probable cause conciliation agreement in
settlement of all violations in this matter. The enclosed
agreement reflects an admission that the Rick Montoya for United
States Senate Committee and you, acting as treasurer, violated
2 U.S.C. 5S 434(b)(3)(3), 434(b)(5)(D), and 433(c).

Enclosed is a conciliation agreement that the Commission
has approved in settlement of this matter. If you agree with
the provisions of the enclosed agreement, please sign and return
it, along with the civil penalty, to the Commission. In light



ok Nontols, ActinW's Treasurer

of the fact that conciliation negotiations, prior to a finding
of probable cause to believe, are limited to a maximum of 30
days, you should respond to this notification as soon as
possible.

iftyou have any questions or suggestions for' changes in the
agreement, or if you wish to arrange a meeting in connection
with a mutually satisfactory conciliation agreement, please
contact me at (202) 219-3690.

Sincerely,

Richard N. Denholm II
Attorney

Enclosure
Conciliation Agreement



FEDERAL ELECTION COMMISSION
WASHINCTON. DC 20463

712D NAIL
_________" _____._____'__ SEPTEMBER 7, 1q93

Rick Montoya, Acting as Treasurer
Rick Montoya for United States
Senate Committee

5119A Leesburg Pike, Suite 117
Falls Church, Virginia 22041

RE: HUR 3444

Dear Mr. Montoya:

On August 19, 1993, you were notified that the Federal
Election Commission determined to enter into negotiations
directed toward reaching a conciliation agreement in settlement
of this matter prior to a finding of probable cause to believe.
On that same date, you were sent a conciliation agreement
offered by the Commission in settlement of this matter.

Please note that conciliation negotiations entered into
prior to a finding of probable cause to believe are limited to a
maximum of 30 days. To date, you have not responded to the
proposed agreement. The 30 day period for negotiations will
soon expire. Unless we receive a response from you, this Office
viii consider these negotiations terminated and will proceed to
the next stage of the enforcement process.

Should you have any questions, please contact me at (202)
219-3690.

Sincerely,

Richard M. Denholm II
Attorney



"W Now RECEIvEDF.E.C.
BEFORE TU FrDERtL RLECTION COMRSSION SECRETARIAT

in the Matter of )

Rick Montoya for United ) MUR 3444
States Senate Committee and )
Rick Montoya, acting as treasurer )

)

GENERAL COUNSEL'S REPORT

I. BACKGROUND

This matter was generated as a referral from the Reports

Analysis Division ("RAD") concerning the Rick Montoya for United

States Senate Committee ("Committee") and Luther G. Branham, as

treasurer. The basis for the referral was the Committee's

failure to file a required supporting Schedule B for $50,430.60

in bank loan repayments to Western Bank. 1

On October 28, 1991, the Federal Election Commission found

reason to believe that the Committee and its treasurer violated

2 U.S.C. 55 434(b)(3)(E) and 434(b)(5)(D), provisions of the

Federal Election Campaign Act of 1971, as amended ('the Act').

Attachment 1. On July 28, 1992, the Commission made additional

findings. First, the Commission found reason to believe that

the Committee and Rick Nontoya, acting as treasurer, violated

2 U.S.C. 55 433(c) and 441b(a). Attachment 2. Second, the

Commission found reason to believe Western Bank violated

2 U.S.C. 5 441b(a) and approved a Subpoena and Order to the

bank. Id. At that time, the Commission declined the

1. At the time RAD referred the Committee, it also appeared
that the Committee failed to file required supporting schedules
for a second loan from Western Bank in the amount of $43,003.71.
Upon further review, it was discovered that there was only one
bank loan at issue.
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Comittee's request to enter into pre-probable cause

conciliation. Id.

The Commission determined on August 10, 1993, to take no

further action against Respondents and Western Bank as to the

2 U.S.C. 5 441b violation on the basis of the General Counsel's

Report finding no evidence of a violation. Attachment 3. The

Commission closed the file as it pertained to Western Bank. Id.

With regard to Respondents, the Commission approved a

conciliation agreement

This report contains recommendations to assure that this

matter conforms to the Court's opinion in FEC v. NtA Political

Victory Fund. et al., No. 91-5360 (D.C. Cir. Oct. 22, 1993)

(NRA"). This report also includes the recommendation that the

Commission approve the terms of the attached conciliation

agreement, which is identical to an agreement signed and

submitted by Mr. Montoya prior to the NRA decision.

II. RECOIUMZD ACTIONS IN LIGHT OF FEC v. KRA

Based upon the original referral from the Reports Analysis

Division and a review of the public record, and consistent with

the Commission's November 9, 1993, decisions concerning compliance
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vith the KM opinion, this Office recommends that the Commission

revote its determinations to: 1) open a MUR; 2) find reason to

believe that the Rick Montoya for United States Senate Committee

and Rick Montoya, acting as treasurer, violated 2 U.S.C.

S5 434(b)(3)(9), 434(b)(5)(D), and 433(c); and 3) enter into

pre-probable cause conciliation with the Rick Montoya for United

States Senate Committee and Rick Montoya, acting as treasurer,

regarding the violations of 2 U.S.C. 55 434(b)(3)(E),

434(b)(5)(D), and 433(c). For the convenience of the Commission,

this Office has attached the certifications in this matter dated

October 28, 1991, July 29, 1992, and August 13, 1993. This Office

further recommends that the Commission approve the attached

factual and legal analysis and the attached conciliation
2

agreement. Attachments 6 and 7.

2. The factual and legal analysis includes material relevant
to the Respondents' violations of 2 U.S.C. 55 434(b)(3)(E),
434(b)(5)(D), and 433(c) contained in the First General
Counsel's Report dated October 23, 1991 and the General
Counsel's Reports dated July 17, 1992 and July 30, 1993.
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1. Open a MUR.

2. Find reason to believe that the Rick Montoya for United
States Senate Committee and Rick Montoya, acting as
treasurer, violated 2 U.S.C. $S 434(b)(3)(E),
434(b)(5)(D), and 433(c).

3. Enter into conciliation prior to a finding of probable
cause to believe with the Rick Montoya for United
States Senate Committee and Rick Montoya, acting as
treasurer, regarding violations of 2 U.S.C.
$5 434(b)(3)(E), 434(b)(5)(D), and 433(c).

4. Approve the attached factual and legal analysis.

5. Approve the attached conciliation agreement.

6. Approve the appropriate letter.

Lawrence M. Noble
General Counsel

Dot* WE l 0'-fsG.;Lf-rner

Associate General Counsel

Attachments
1. Commission Certification dated October 28, 1991.
2. Comission Certification dated July 29, 1992.
3. Comission Certification dated August 13, 1993.
4. Letter from Mr. Rick Montoya dated September 17, 1993.
5. Letter from Mr. Rick Montoya dated September 22, 1993.
6. Factual and Legal Analysis.
7. Proposed conciliation agreement.

Staff assigned: Richard Denholm

IV*



33VOss Ton reDnAL uLEmOm CON8issIon

In the Matter of )
)

Rick Montoya for United States ) NUR 3444
Senate Committee and Rick Montoya, )
acting as treasurer. )

CERTIFICATION

I, Marjorie N. Emmons, Secretary of the Federal Election

Commission, do hereby certify that on January 11, 1994, the

Commission decided by a vote of 6-0 to take the following

actions in RUn 3444:

1. Open a Run.

2. Find reason to believe that the Rick Montoya
for United States Senate Committee and Rick
Nontoya, acting as treasurer, violated
2 U.S.C. 55 434(b)(3)(S), 434(b)(5)(D), and
433(c).

3. Rnter into conciliation prior to a finding of
probable cause to believe with the Rick
Montoya for United States Senate Committee
and Rick Montoya, acting as treasurer,
regarding violations of 2 U.S.C.
is 434(b)(3)(E), 434(b)(5)(D), and 433(c).

4. Approve the factual and legal analysis, as
recommended in the General Counsel's Report
dated January 5, 1994.

(continued)



0
Page 2tederal Blection Commission

Certification for MUR 3444
January 11, 1994

5. Approve the conciliation agreement, as
recommended in the General Counsel's Report
dated January 5, 1994.

6. Approve the appropriate letter, as
recommended in the General Counsel's Report
dated January 5, 1994.

Commissioners Aikens, Elliott, McDonald, McGarry, Potter,

and Thomas voted affirmatively for the decision.

Attest:

Date
Secre ary o h oiso

Received in the Secretariat: Thurs., Jan. 06, 1994 9:31 a.m.
Circulated to the Commission: Thurs., Jan. 06, 1994 11:00 a.m.
Deadline for vote: Tues., Jan. 11, 1994 4:00 p.m.

bjr



FEDERAL ELECTION COMMISSION

JANUARY 21, 19q4

Rick Montoya, Acting as Treasurer
Rick Montoya for United States
Senate Committee

S1l9A Leesburg Pike, Suite 117
raills Church, VA 22041

RE: MUR 3444
Rick Montoya for United
States Senate Committee
and Rick Montoya, acting
as treasurer

Dear Mr. Montoya:

On October 28, 1991, and July 28, 1992, the Federal Election
Commission found reason to believe that the Rick Montoya for
United States Senate Committee and its treasurer violated
2 U.S.C. If 434(b)(3)(3)o 434(b)(5)(D), and 443(c), and
subsequently entered into negotiations directed towards reaching
a conclliat:|on agreement in settlement of this matter prior to a
finding of probable cause to believe.

As you may be aware, on October 22, 1993, the D.C. Circuit
declared the Commission unconstitutional on separation of powers
grounds due to the presence of the Clerk of the House of
Representatives and the Secretary of the Senate or their

designees as members of the Commission. FEC v. uRA Political
i, No. 91-S360 (D.C. Cir. Oct. 22, 1993). SInce the

64cIsIon was handed down, the Commission has taken several
actions to comply with the court's decision. While the
Commission petitions the Supreme Court for a writ of certiorari,

the Commission, consistent with that opinion, has remedied any

possible constitutional defect identified by the Court of

Appeals by reconstituting itself as a six-mmber body without

the Clerk of the House and the Secretary of the Senate or their

designees. In addition, the Commission has adopted specific

procedures for revoting or ratifying decisions pertaining to
open enforcement matters.

In this matter, on January 11, 1994, the Commission revoted

to find reason to believe that the Rick Montoya for United

States Senate Committee and Rick Montoya, acting as treasurer,
violated 2 U.S.C. if 434(b)(3)(E), 434(b)(S)(D), and 433(c), and

to approve the attached Factual and Legal Analysis. You should

7'7,



NUR 3444
Nr. Rick Nontoya. acting as treasurer
Page 2

refer to that document for the basis of the Commission's
decision.

Furthermore, the Commission revoted to enter into
conciliation negotiations prior to a finding of probable cause
to believe, and approved the terms contained in your most recent
submission. in view of the NA decision, and the reconstitution
of the Commission as a six-ae-Wer body, it is necessary that you
sign the enclosed conciliation agreement reflecting those terms.
Please sign and return the enclosed agreement within ten days.

Given the unique circumstances engendered by the NRA
decision, conciliation negotiations, prior to a finding'of
probable cause to believe, will be limited to a maximum of 30
days.

if you have any questions, please contact Richard f.
Denholm II, the attorney assigned to this matter, at (202)
219-3690.

For the Comission,

Dann L NcDonald
Vice Chairman

enclosures
Conciliation Agreement
Factual and Legal Analysis
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In the Ratter of )

Rick Montoya for United States )1UR 3444
Senate Committee and Rick Montoya, )
acting as treasurer ) SENSI E

GENERA COUNSEL'S REPORT

I. BACKGROUND

Attached is a conciliation agreement signed and submitted by

Rick Montoya for United States Senate Committee and Rick Montoya,

acting as treasurer. Attachment 1. The attached agreement

contains no changes from the agreement approved by the Commission
C

on January 11, 1994. A check for the initial installment payment

for the civil penalty has not been received. This Office

recommends that the Commission accept the attached conciliation

agreement and close the file.

C II. R3C0IU3UTIOUS

1. Accept the attached conciliation agreement with
Rick Nontoya for United States Senate Committee and

Rick Montoya, acting as treasurer.

C 2. Approve the appropriate letter.

3. Close the file.

Lawrence M. Noble
General Counsel

Date BY: Lis .Lerner

Assoc ate General Counsel

Attachment

1. Conciliation Agreement

Staff Assigned: Richard Denholm



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Rick Montoya for United States
Senate Committee and Rick Montoya,
acting as treasurer.

MUR 3444

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal Election

Commission, do hereby certify that on March 9, 1994, the

Commission decided by a vote of 6-0 to take the following

actions in MUR 3444:

1. Accept the conciliation agreement with Rick
Montoya for United States Senate Committee
and Rick Montoya, acting as treasurer, as
recommended in the General Counsel's Report
dated March 3, 1994.

2. Approve the appropriate letter, as
recommended in the General Counsel's Report
dated March 3, 1994.

3. Close the file.

Commissioners Aikens, Elliott, McDonald, McGarry, Potter,

and Thomas voted affirmatively for the decision.

Attest:

Sec
ie W. Emmons
of the Commission

Received in the Secretariat: Fri., Mar. 4, 1994 9:48 a.m.

Circulated to the Commission: Fri., Mar. 4, 1994 12:00 p.m.

Deadline for vote: Wed., Mar. 4, 1994 4:00 p.m.

bjr

Datd"



FEDERAL ELECTION COMMISSION

MARCH 15.. 19q4

Mr. Anderson Carter, I, Esq.
P.O. Box 16488
Las Cruces, New Mexico 88004

RE: MUR 3444
Western Bank

Dear Mr. Carter:

This is to advise you that this matter is now closed. The
confidentiality provisions at 2 U.S.C. 5 437g(a)(12) no longer
apply and this matter is now public. In addition, although the
complete file must be placed on the public record within 30
days, this could occur at any time following certification of

N the Commission's vote. If you wish to submit any factual or

legal materials to appear on the public record, please do so as
0) soon as possible. While the file may be placed on the public

40 record before receiving your additional materials, any
permissible submissions will be added to the public record upon

-- receipt.

If you have any questions, please contact me at (202)
219-3690.

0 Sincerely,

Richard M. Denholm Ii
Attorney



FEDERAL ELECTION COMMISSION

MARCH 15 1914

Mr. Rick Montoya, Acting as Treasurer
Rick Montoya for United States
Senate Committee

3313 Lakeside View Dr.
Falls Church, VA 22041

RE: MUR 3444

Rick Montoya for United
States Senate Committee
and Rick Montoya, acting
as treasurer

Dear Mr. Montoya:

On March 9, 1994, the Federal Election Commission accepted

the signed conciliation agreement you submitted on behalf of

Rick Montoya for United States Senate Committee in settlement of

violations of 2 U.S.C. 55 434(b) and 433(c), provisions of the

Federal Election Campaign Act of 1971, as amended. Accordingly,
the file has been closed in this matter.

The confidentiality provisions at 2 U.S.C. 5 437g(a)(12) no

longer apply and this matter is now public. In addition,

although the complete file must be placed on the public record
within 30 days, this could occur at any time following

certification of the Commission's vote. If you wish to submit

any factual or legal materials to appear on the public record,

plea". do so as soon as possible. While the file may be placed
on the public record before receiving your additional materials,

any permissible submissions will be added to the public record
upon receipt.

Please be advised that information derived in connection

with any conciliation attempt will not become public without the

written consent of the respondent and the Commission. See

2 U.S.C. 5 437g(a)(4)(B). The enclosed conciliation agreement,
however, will become a part of the public record.



lo. 3oatoya W
AM 3444
Pago 2

anclosed you will find a copy of the fully executed
conciliation agreement for your files. Please note that the
first installment payment for the civil penalty is due within 30
days of the conciliation agreement's effective date, and the
Committee also must file the amended reports referenced at
Clause VI of the conciliation agreement. If you have any
questions, please contact me at (202) 219-3690.

Sincerely,

Richard M. Denholl II
Attorney

Enclosure
Conciliation Agreement



P'AIL ROOM

in the matter of )
Rick Nontoya for United States ) NUR 3444
Senate and Rick Montoya, )
acting as treasurer )

CONC LIATION AGNUREMBUT

This matter was initiated by the Federal Election

Commission ("Commission"), pursuant to information ascertained

in the normal course of carrying out its supervisory

responsibilities. The Commission found reason to believe that

the Rick Rontoya for United States Senate Committee and its

treasurer ('Respondents"), violated 2 U.S.C. SS 434(b)(5)(D),

434(b)(3)(E), and 433(c).

MN, TH3RFOR3, the Commission and the Respondents, having

participated in informal methods of conciliation, prior to a

finding of probable cause to believe, do hereby agree as

follows:

I. The Comission has jurisdiction over the Respondents

;and the subject matter of this proceeding, and this agreement

has the effect of an agreement entered pursuant to 2 U.S.C.

S 437g(a)(4)(A)(i).

II. Respondents have had a reasonable opportunity to

demonstrate that no action should be taken in this matter.

III. Respondents enter voluntarily into this agreement with

the Commission.
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IV. The pertinent facts in this matter are as follows:

1. mr. Rick Montoya was a candidate for the U.S.

Senate for now Mexico in the 19SS primary election. The

Rick Rontoya for United States Senate Committee is the

authorized principal campaign committee for Mr. Montoya's

campaign. See 2 U.S.C. 5 431(5).

2. Mr. Rick Montoya is the acting treasurer of the

Rick Montoya for United States Senate Committee.

3. The Federal Election Campaign Act of 1971, as

amended (the *Act"), requires the principal committee of

o each candidate for federal office to report each person who

0 makes a loan to the reporting committee during the reporting

0 period, together with the identification of any endorser or

guarantor of such loan, and date and amount or value of such

loan. 2 U.S.C. 5 434(b)(3)(Z). See also 11 C.F.R.

o S 104.3(a)(4)(iv).

4. The Committee is required to report each person

C who receives a loan repayment from the reporting committee

during the reporting period, together with the date and amount

of such loan repayment. 2 U.S.C. 5 434(b)(5)(D). See also

11 C.F.R. 55 104.3(b)(4)(iii) and (iv).

5. The Act defines a "person" to include an

individual, partnership, committee, association, corporation,

labor organization, or any other organization or group of

persons. 2 U.S.C. 5 431(11).

6. During 1988, Respondents received a $45,000 loan

from Western Bank.
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7. Respondents were required to file Schedule A with

the 19S July Quarterly Report to itemize the loan pursuant to

2 U.S.C. S 434(b)(3)(E).

8. Respondents failed to itemize the loan and file

Schedule A with the 1988 July Quarterly Report in violation of

2 U.S.C. I 434(b)(3)(E). See also 11 C.F.R. 104.3(a)(4)(iv).

9. Respondents were required to file an accurate

Schedule B to itemize loan repayments pursuant to 2 U.S.C.

I 434(b)(5)(D). See also 11 C.F.R. 55 104.3(b)(4)(iii) and

(iv).

10. Respondents failed to file Schedule a with the

1990 Rid-Year Report in violation of 2 U.S.C. I 434(b)(5)(D).
40

See also 11 C.F.U. if 104.3(b)(4)(iii) and (iv).

11. Schedule C of the Respondents' 1990 Rid-Year

M Report reflects loan repayments of $5,430.60, but Respondents'

Schedule a of the same report does not reflect loan repayments.

V) 12. Pursuant to 2 U.S.C. S 433(c), a Committee must

file a report within 10 days of a change in information

previously submitted on its Statement of Organization.

13. Respondents' Statement of Organization dated

September 1, 1987, reflects Luther Branham as treasurer.

14. Respondents notified the Commission on

December 12, 1991, that Luther Branham resigned as treasurer of

the Committee in 1988. Rick Montoya has been acting as

treasurer of the Committee since 1989. To date, respondents

have not amended the Statement of Organization.
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1S. Respondents failed to file an amended Statement of

Orgamization within 10 days of Luther Branhan's resignation.

V. 1. Respondents' 1968 July Quarterly Report failed to

include Schedule A for a $45,000 loan from Western lank in

violation of 2 U.S.C. S 434(b)(3)(9). See also 11 C.F.R.

104.3(a)(4)(iv).

2. Respondents failed to file Schedule B with the

1990 Kid-Year Report for loan repayments on the $45,000 loan

from Western Bank in violation of 2 U.S.C. 5 434(b)(5)(D).

See also 11 C.F.R. 55 104.3(b)(4)(iii) and (iv).

Co 3. Respondents violated 2 U.S.C. I 433(c) by failing

0 to file an amended Statement of Organization within 10 days of
40

the change in the Comitteets treasurer.

VI. 1. Respondents will file an amended 1988 July

Quarterly Report to include the required Schedule A for the

$4S,000 loan from Western Mank.

2. Respondents will file a Schedule B for the 1990

Rid-Year Report to accurately reflect loan repayments.

3. Respondents will file an amended Statement of

Organization to reflect the resignation of Luther Branham and

designation of a new treasurer.

VII. Respondents will pay a civil penalty to the Federal

Election Commission in the amount of Four Thousand Dollars

($4,000), pursuant to 2 U.S.C. 5 437g(a)(5)(A), such penalty to

be paid as follows:

1. One initial payment of $1,000 due thirty days from

the effective date of this agreement;



WW' 7-- i
Ile' ,

2. Thereafter, three consecutive monthly installment

payments Of $1,000 each,

3. Each installment shall be paid thirty days from

the date of the previous installment.

4. In the event that any installment payment is not

received by the Commission within five days of the date it

becomes due, the Commission may, at its discretion, accelerate

the remaining payments and cause the entire amount to become due

upon ten days written notice to Respondents. Failure by the

Commission to accelerate the payments with regard to any overdue

installment shall not be construed as a waiver of its right to

do so with regard to future overdue installments.

VIII. The Commission, on request of anyone filing a

complaint under 2 U.S.C. 5 437g(a)(1) concerning the matters at

issue herein or on its own motion, may review compliance with

this agreement. If the Commission believes that this agreement

or any requirement thereof has been violated, it ay institute a

civil action for relief in the United States District Court for

the District of Columbia.

IX. This agreement shall become effective as of the date

that all parties hereto have executed same, and the Commission

has approved the entire agreement.

X. Except as provided in Paragraph VII, Sections 2 and 3

above, Respondents shall have no more than 30 days from the date

this agreement becomes effective to comply with and implement

the requirements contained in this agreement and to so notify

the Commission.

a.$.
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XI. This- CacifletIon Agqtesst meititutes the entire

agreement betwen tW peties on the matters raised herein, and

no other statement, ptrise, or agreemnt, either written or

oral, made by either party or by agents of either party, that is

not contained in this written agreement shall be enforceable.

FOR THE COMMISSION:

Lawrence N. Noble
General Counsel

BY: A
Lois G. rt~rner
Associate General Counsel

FOR THE RESFOSEDXITS:

Position ZA 4gd

Date

Bit
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AUGUST 16, 1994

Mr. Rick Montoya, Treasurer
Rick Montoya for U.S. Senate
3313 Lakeside View Dr.
rails Church, VA 22041

RE: MUR 3444
Rick Montoya for
U.S. Senate and Rick
Montoya, treasurer

Dear Mr. Montoya:

On March 15, 1994, the Federal Election Commission and
Rick Montoya for U.S. Senate! ("Committee") and you, as treasurer,
entered into a conciliation agreement in settlement of
violations of 2 U.S.C. S 434(b)(3)(E), 434(b)(5)(D), and 433(c).
The conciliation agreement provided for installment payments, with
your first payment due on April 15, 1994, and additional payments
due on the 15th day of each successive month, until July 15, 1994.

According to Commission records, your payments for the
'0 months of May, June and July have not been received. Please be

advised that, pursuant to 2 U.S.C. 5 437g(a)(5)(D), violation of
any provision of the conciliation agreement may result in the
institution of a civil suit for relief in the United States
District Court. On August 10, 1994, I sent a letter concerning
this matter to your business address and it was returned as
undeliverable. Unless we receive the payments from you within ten
days of the date of this letter, this Office will recommend that
the Commission file suit to remedy this violation.

If you believe the Commission's records are in error, or if
you have any questions, please contact me at (202) 219-3690.

Sincerely,

Richard M. Denholm II
Attorney
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CERTIFIED NAIL
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Mr. Rick Montoya, Treasurer
Rick Montoya for U.S. Senate
5119A Leesburg Pike #117
Falls Church, VA 22041

RE: MUR 3444
Rick Montoya for
U.S. Senate and Rick
Montoya, treasurer

Dear Mr. Montoya:

On March 15, 1994, the Federal Election Commission and
Rick Montoya for U.S. Senate ("Committee") and you, as treasurer,
entered into a conciliation agreement in settlement ofviolations of 2 U.S.C. 55 434(b)(3)(E), 434(b)(5)(D), and 433(c).
The conciliation agreement provided for installment payments, withyour first payment due on April 15, 1994, and additional payments
due on the 15th day of each successive month, until July 15, 1994.

According to Commission records, your payments for the
months of May, June and July have not been received. Please beadvised that, pursuant to 2 U.S.C. 5 437g(a)(5)(D), violation of
any provision of the conciliation agreement may result in theinstitution of a civil suit for relief in the United StatesDistrict Court. Unless we receive the payments from you within
ten days of the date of this letter, this Office will recommend
that the Commission file suit to remedy this violation.

If you believe the Commission's records are in error, or ifyou have any questions, please contact me at (202) 219-3690.

Sincerely,

Richard M. Denholm II
Attorney
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In the flatter

Rick Montoya f
Senate Committ
as treasurer

RECEIVED
FEDERAL ELECT10R

COMMSION
SECRETARIAT

BERFORE Tax FEDERAL gL3CflON &S& PH' IN

of SENUV
or United States )MUR 3444
ee and Rick Montoya, SEP 27 19k4

GENERAL COUNSEL'S REPORT EX1EC9rIWE SESIS
I. BACKGROUND

On March 9, 1994, the Federal Election Commission

("Commission") accepted a signed conciliation agreement submitted

by Rick Montoya, acting treasurer, 1on behalf of Rick Montoya for

United States Senate Committee ("Respondents"). In the agreement,

Respondents admit violations of 2 U.S.C. 55 433(c), 434(b)(3)(E),

and 434(b)(5)(D), provisions of the Federal Election Campaign Act

of 1971, as amended, ("the Act"); agree to amend their Statement

of Organization and 1988 July Quarterly and 1990 Kid-Year Reports;

and agree to pay a $4,000 civil penalty. 2(Attachment 1.) The

agreement provides for monthly installment payments with an

initial payment of $1,000, followed by three $1,000 installment

payments, which were scheduled for the 15th of May, June, and July

1994.

1. Rick Montoya is now the committee's treasurer of record.

2. This matter was generated as a referral from the Reports
Analysis Division ("RAD") concerning Respondents' failure to file
a required supporting Schedule B for $50,430.60 in bank loan
repayments to Western Bank.



Respondents filed amended reports and paid $1,000 toward the

civil penalty. However, to date, they have not paid the balance

of the civil penalty, $3,000.

II. ANALYSIS

Under 2 U.S.C. 5 437g(a)(1), the Commission may review

a Respondent's compliance with the terms of a conciliation

agreement. Further, the agreement signed by Mr. Montoya

specifically states that if the Commission believes that the terms

of the agreement have been violated, it may file a civil suit in

United States District Court. (Attachment 1, at 7.)

After Respondents missed their first installment payment, the

staff attorney contacted Mr. Montoya on June 13, 1994. 3

Mr. Montoya stated that he was having financial difficulties, but

expected to pay the entire civil penalty by August 15, 1994. on

August 10, 1994, this office sent a reminder letter to

Mr. Rontoyo's business address, but it was returned as

undeliverable. (Attachment 2.) on August 16, 1994, this Office

sent a letter to Mr. Montoyats home address. The letter informed

him that Respondents' installment payments for Mlay, June, and July

had not been received and that this Office intended to recommend

that the Commission file suit if full payment was not received

within 10 days. (Attachment 3.) This Office received no response

and, to date, $3,000 of the civil penalty remains unpaid.

3. M~r. Montoya has been the Committee's sole representative
throughout this matter.
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Based on the foregoing, this Office recommends that the

Commission authorize the filing of a civil suit for relief in

United States District court against Rick Montoya for United

states Senate Committee and Rick Montoya, as treasurer.

111. RKCORK &IONS

1. Authorize the office of the General Counsel to file a
civil suit for relief in United States District Court against
Rick Montoya for United states Senate Committee and Rick Montoya,
as treasurer.

2. Approve the appropriate letter.

Date 'efrenc0- . dl
General Counsel

Attachments
1. Conciliation agreement and cover letter, dated March 15, 1994&
2. Letter from Denhols to Montoya# dated August 10,, 1994.
3. Letter from Denholm to Montoya# dated August 16, 1994.

Attorney Assigned: Richard N. Denhola 11



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of)
MUR 3444

Rick Montoya for United States )
Senate Committee and Rick Montoya,)
as treasurer)

CERTI FICATION

I, Marjorie W. Emmons, recording secretary for the

Federal Election Commission executive session on

September 27, 1994, do hereby certify that the Commission

decided by a vote of 6-0 to take the following actions in

HR 3444:

1. Authorize the office of the General
Counsel to file a civil suit for relief
in United States District Court against
Rick Montoya for United States Senate
Comittee and Rick Montoya, as treasurer.

2. Approve the appropriate letter as
recommended in the General Counselts
September 16, 1994 report.

Commissioners Aikens, Elliott, McDonald, McGarry,

Potter, and Thomas voted affirmatively for the decision.

Attest:

?-08 9114i
Date (I Mrjore W Emmons

Secretary of the Commission

!r)

LO)
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FEDERAL ELECTION COMMISSION
WASHINGTON. D.C 20*63

OCTOBER 3o 1994

Mr. Rick Montoya, Treasurer
Rick Montoya for U.S. Senate
3313 Lakeside View Dr.
Falls Church, VA 22041

RE: MUR 3444
Rick Montoya for
U.S. Senate and Rick
Montoya, as treasurer

Dear Mr. Montoya:

110 On March 15, 1994v the Federal Election Commission and
Rick Montoya for U.S. Senate and you, as treasurer, entered into a

1? conciliation agreement in settlement of violations of 2 U.S.C.
of 434(b)(3)(2). 434(b)(S)(D), and 433(c). The conciliation
agreemnt provided for installment payments, with your first

o payment due on April 15, 1994, and additional payments due on the
15th day of each successive month, until July 15. 1994.

According to Comission records, your payments for the months
to of may, June, and July have not been received. on August 10, 1994,

this Office sent a letter concerning your late payments to your
business address# but it was returned as undeliverable. on
August 16, 1"94, we sent a letter to your home address stating
that unless we received full payment within 10 days,, this Office
would recommend that the Commission file suit to remedy your
breach of the conciliation agreement. You did not respond to our
letter and, accordingly, on September 27, 1994, the Commission
authorised this office to file a civil suit in United States
District Court to remedy this violation of the conciliation
agreement.

Should you have any questions or should you wish to settle
this matter prior to suit, please contact Stephen Hershkowitz,
Assistant General Counsel, at (202) 219-3400, within five days of
your receipt of this letter.

Sincer ly,

Lawr ence . Noble

General Counsel

Enclosure

Ph

I t


