FEDERAL ELECTION COMMISSION
WASHINCTON, DC 20463

THE FOLLOWING DOCUMENTATION IS ADDED TO

o 3135/ 342

119>

THE PUBLIC RECORD IN CLOSED

~N
NN
w
<

4 09




FEDERAL ELECTION COMMISSION

WASHINCTON D C 20463

COMMISSIONERS
GENERAL COUNSEL NOBLE
STAFF DIRECTOR SURINA
PRESS OFFICER EILAND

rrom: ) JORIE W. EMMONS/DONNA noacum
CONMISSION SECRETARY

DATE: JULY 28, 1992

SUBJECT: STATEMENT OF REASONS FOR MUR 3435/3428

Attached is a copy of the Statement of Reasons in

MUR 3435/3428 signed by Commissioners Aikens, Elliott,

McDonald and McGarry. This was received in the Commission

Secretary’s Office on Monday, July 27, 1992 at 4:09 p.nm.

92040914528



FEDERAL ELECTION COMMISSION

WASHINGTON D C 20463

STATEMENT OF REASONS

In the Natter of

Kirkpatrick & Lockhart
Richard L. Thornburgh NUR 3435/3428
Thornburgh for Senate Committee

and Raymond P. Dimuszio,
an treasurer
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Oon June 23, 1992, a majority of the Federal Election
Commission rejected the recommendations of the Office of
General Counsel to find reason to believe the law firm of
Kirkpatrick & Lockhart, Richard L. Thornburgh, and the
Thornburgh for Senate Committee and Raymond P. Dimuzio, as
treasurer, violated the Federal Election Campaign Act
concerning Mr. Thornburgh’s employment at the firm while a
candidate for U.S. Senate. Instead, the Commission voted
to find no reason to believe a violation of the Act
occurred, and closed the file.

4529

The complainants in these matters alleged (1) the
compensation paid to Richard L. Thornburgh by Kirkpatrick
& Lockhart was an impermissible contribution to Mr.
Thornburgh’s campaign and (2) the firm’s advance of
secretarial and support services to the Thornburgh For
Senate Committee was also a contribution in violation of
the limits and prohibitions of the Act.

920 4009

1. Compensation as a Contribution

The Federal Election Campaign Act limits the amount a
candidate may receive in contributions from any one
source. 2 U.S.C. § 441(a). The Act defines
“contribution” as any gift, subscription, loan, advance,
or deposit of money or anything of value made by any
person to influence any election for federal office. 2
U.S.C. § 431(8)(A)(i). A candidate’s receipt or use of
personal funds during a campaign is not a contribution, as
long as the funds are from a salary or other bona fide
employment. 11 CFR 110.10(a),(b)(2).
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Statement of Reasons Page 2
NURs 3428/3435

The Commission has, on several occasions, considered
the issue of whether regular compensation paid to a
partner in a law firm constitutes a "contribution" when
that partner spends time away from the firm on campaign-
related activity. The Commission has concluded when a
partner’s coapensation is at least partially based on his
or her number of client-billable hours, then the partner’s
compensation must be reduced to reflect the lower number
of hours worked on firm business due to the campaign
activity. Advisory Opinion 1978-6. If the partner’s
compensation is not reduced, the amount attributable to
lower biliabie hours is considered a contribution by the
partnership to the benefiting candidate subject to the
lilitllgf,z U.8.C. § 44la. 1Id. See also Advisory Opinion
1980-115.

If a partner’s compensation is not based on the
number of hours worked, but is instead based on an
ownership interest in the firm, then that partner’s full
compensation does not constitute a contribution by the
firm. Advisory Opinions 1979-58, 1980-107. The
Commission has placed partners in this category if their
proprietary compensation is based on their stature in the

bar, ability to attract clients, problea solving and
counseling. 1Id. The Commission understands these partners
have wide discretion in the use of their time, and that no
reduction in the partner’s compensation would occur if he
spent less time on law firm business for any reason. 1d.

Richard L. Thornburgh was a candidate in the November
5, 1991 special election for the U.S. Senate from
Pennsylvania. Before entering the race, Mr. Thornburgh
resigned as Attorney General of the United States on
August 15, 1991 and joined Kirkpatrick & Lockhart as a
partner on August 19, 1991. Shortly after his arrival at
the firm, Mr. Thornburgh announced his candidacy for the
Senate.

Mr. Thornburgh’s compensation as a partner at
Kirkpatrick & Lockhart in 1991 was a share of the firm’s
projected annual net profits. According to the
Committee’s Response to the Complaint, distribution is
made to each partner in monthly accruals of 1/12 of that
partner’s annual projected share. The Responses contend
Mr. Thornburgh received some monthly compensation on that
basis during his two-and-a-half month campaign.
Thornburgh Response at 3-4.
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on the basis of the Responses to the Complaint, we
concluded Mr. Thornburgh’s compensation was based on his
proprietary interest in the firm, and not on his client
billings or billable hours. The firm calculated Mr.
Thornburgh’s ownership share on "the belief that his legal
skills, broad experience in government, professional
standing, reputation in the community and distinguished
tecord of public service would benefit the Firm, enhance
its professional standing and reputation and enhance its
ability to serve and to attract clients." Craig Aff. at
para. 12. We agree with the respondent’s assertion that
"any iaw fiim naviing the former Attorney General of the
United States and governor of Pennsylvania as a partner
will assuredly enhance its public and professional
reputation .... [although] his compensation has not been
tied to specific billable hours nor specific tiaes spent on
firm activities.” Thornburgh Response at 4. Accordingly,
we found no reason to believe the firm violated 2 U.8.C.
§ 441(a) in compensating Mr. Thornburgh during his
campaign.

We disagree with the characterization that Advisory
Opinions 1979-58 and 1980-107 require a continuous
relationship between the law firm and the partner before
the onset of the partner’s political activity. Pirst G.C.
Report at 9. The underlying rationale of those opinions
had nothing to do with continuity of employment, but on
whether the partner was being compensated as an owner,
rather than as a producer of revenue through client
billings for the firm. Therefore, we placed no emphasis
on the timing or sequence of Mr. Thornburgh’s partnership
services at the firm.

2. Advance of Secretarial and Support Services.

The complainants also claim the Thornburgh for Senate
Committee’s use of Kirkpatrick & Lockhart office space,
equipment and support staff was an in-kind contribution by
the firm. According to the responses, however, the law
firm segregated and billed the Committee for 100 percent
of the salaries and expenses it incurred in connection
with Mr. Thornburgh’s Senate campaign. The responses
provided documentation that these bills were promptly
paid, giving us no reascn to believe the firm made, or the
Committee accepted, any coantribution in violation of 2
U.S.C. § 441a. See Dimuzio Aff., Craig Aff. at para. 16
and Attachment A.




4532

N
o
<r
-
N
(8}

Statement of Reasons Page 4
NURs 3428/3435

Our decision on this issue is, in fact, consistent
with the General Counsel’s recommendations in MUR 1741,
In that case, the General Counsel did not recoammend
finding probable cause to believe the law firm of Winston
& Strawn violated 2 U.S.C. $441la when it billed the
Committee for the Future of America for rent, leased
equipment and disbursable support services incurred by the
commnittee. This recomamendation was adopted even though the
political committee "did receive more lenient credit
treatment than that accorded other subtenants®™. MUR 1741
G.C. Brief at 18 (March 18, 1986).

Accordingly, the Commission found no reason to
believe Kirkpatrick & Lockhart vioclated 2 U.S§.C. §§
441a(a)(1)(A) and 441c(a)(1l) and no reason to believe
Richard L. Thornburgh, the Thornburgh for Senate Committee
and Raymond P. Dimuzio, as,treasurer, violated 2 U.S.C.
§§ 441a(f) and 441c(a)(2).

Joan D. AI‘EQHI

Commissioner

July 27, 1992

1 Additionally, our finding no reason to believe any
contribution occurred under §441(a) obviously means no
prohibited contribution occurred under 2 U.S.C. § 4dlc,

as well.
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BEFORE THE FEDERAL ELECTION COMMISSION
OF THE UNITED STATES OF AMERICA

IN THE MATTER OF:
Michael Waldman,

Director, Public Cciti '
Congress Watch, . mue 3428

vl

Kirkpatrick & Lockhart,
A Law Firm.

T st St N Vet N S it i N i

COMPIAINT
Michael Waldman, Director of Public Citizen's Congress Watch,

215 Pennsylvania Avenue S.E., Washington, D.C. 20003, files this
complaint and accompanying exhibits against Kirkpatrick & Lockhart,
a law firm with its principal office at 3500 Oliver Building,
Pittsburgh, Pennsylvania 15222. Public Citizen is a non-profit,
public-interest organization dedicated to the promotion of greater
government accountability which has approximately 6,000 members in
the Commonwealth of Pennsylvania. This complaint is filed pursuant
to 2 U.S.C. § 437g(a) {1).
I. EACTS

Richard Thornburgh, former Attorney General of the United
States, is currently a candidate for one of the two Pennsylvania
seats in the United States Senate. The general election for this
Senate seat is to be held in November 1391. After resigning his
position as Attorney General in September 1991, Mr. Thornburgh
joined the Pittsburgh, Pennsylvania, law firm of Kirkpatrick &
Lockhart, where he was formerly employed. According to press

reports, Mr. Thornburgh joined Kirkpatrick & Lockhart as a full
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partner, rather than as "counsel," the status that law firms
usually assign to persons associated with the firm who are running
for public office. (Exhibit A).

Kirkpatrick & Lockhart is currently a contractor to the
federal government. It is under contract to perform legal services
for two federal agencies, the Resolution Trust Corporation and the
Federal Deposit Insurance Corporation. Kirkpatrick & Lockhart
appears on databases of contractors for both agencies. (Exhibit
B).

It appears, from press reports that Mr. Thornburgh may
be performing no substantial gainful activity at Kirkpatrick &
Lockhart. According to an article in the Legal Times of
Washington, D.C., Edward Craig, III, chairman of Kirkpatrick &
Lockhart's management committee, stated that Mr. Thornburgh would
not have to "carry a partner's workload" because "'His value to us
is not measured out merely by the number of billable hours he
records.... He helps us in lots of ways." (Exhibit A). Moreover,
the extremely short time period between Mr. Thornburgh's departure
from the government and the election makes it very unlikely that
Mr. Thornburgh will perform substantial legal work for Kirkpatrick
& Lockhart.

Nonetheless, Mr. Thornburgh is earning a substantial income as
a partner at Kirkpatrick & Lockhart. His campaign spokesman stated
that Mr. Thornburgh rejoined the firm for "purposes of income."

(Exhibit (). As a partner of Kirkpatrick & Lockhart, he is

undoubtedly earning substantially more than he would under the




usual "of counsel" arrangement. Mr. Thornburgh may also be using

his

office space, office equipment, and support staff at

Kirkpatrick & Lockhart for campaign purposes.

II. YVIOLATIONS
Kirkpatrick & Lockhart's provision of a salary, office

space, office eguipment, and support staff to Mr. Thornburgh
it is unlawful

violates 2 U.8.C. § 44lc(a). Under that section,
for any person "who enters into any contract with the United States
or any department or agency therecf for the rendition of parscnal
services ... directly or indirectly to make any contribution of
money or other things of value ... to any ... candidate for public
office or to any person for any political purpose or use." 1In
light of the insubstantial work that Mr. Thornburgh is performing

for Kirkpatrick & Lockhart, the law firm is apparently making a

S 23

"contribution® of money and other things of value (such as office
space, office equipment, and support sta®f) to him. Further, Mr.
Thornburgh's relationship with Kirkpatrick & Lockhart appears
designed to provide Mr. Thornburgh with a private income which he

can use for expenses of his campaign, or to pay his personal

220409 2

expenses while devoting the great majority of his time to political
activities. Finally, if Mr. Thornburgh is using office space,

office equipment, and support staff at FKirkpatrick & Lockhart to
conduct political activities, then the law firm has provided him

with things of value for political use.

Furthermore, the substantial salary, office space, office

equipment, and support staff provided by Kirkpatrick & Lockhart to
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Mr. Thornburgh may be designed to evade limits on permissible
campaign contributions by partnerships. Under 2 U.S.C. §
44la(a) (1) (A), no person shall make contributions to any candidate
with respect to any election for Federal office which, in the
aggregate, exceed $1,000, The term "person" is specifically
defined in 2 U.S.C. § 431(11) to include partnerships like
Kirkpatrick & Lockhart. Kirkpatrick & Lockhart has undoubtedly
provided a salary and other things of value to Mr. Thornburgh in
excess ©f 91,000 without receiving substantial legal work in
return. Therefore, it may have violated the $1,000 limit on
contributions.
III. PRAYER FOR RELIEF

The complainant requests that the Commission investigate
these viclations of 2 U.S.C. § 441c(a), seek the maximum penalties
available under the ’aw for the violations, and take all steps
necessary, including civil and injunctive action, to prevent
Kirkpatrick & Lockhart from continuing their violations of the law.

IV. VERIFICATION

The undersigned complainant swears that the allegations
and facts set forth in this complaint are true to the best of his
knowledge, information, and belief.
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Michael Waldman

Director, Public Citizen's
Congress Watch

215 Pennyslvania Avenue S.E.

Washington, D.C. 20003

Subscribed and sworn before me this 3rd day of October, 1991.

¥,

My commission expires: Cgiﬁée-s?y 195+ -

-

Paul R.Q. Wolfson X
David C. Vladeck =
PUBLIC CITIZEN LITIGATION GROUP 4
Suite 700

2000 P Street, N.W.

Washington, D.C. 20036

(202) 833-3000

Attorneys for Complainant
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Thornburgh’s Cushy Deal

Critics Probe What Senate Candidate,
Law Firm Gain From Close Relationship

When Kirkpatrick & Lockbart signed
on Richard Thomburgh as a partner last
month, the Pitisburgh-based firm eagerly
showcased its prize catch. The 330-iawyer
firm placed advertisements in newspapers
all over the country, heralding the arriv-
al of the former attorney general and cur-
rent candidate for the U.S. Senate from
Pennsylvania.

But try finding out anything about what
Thomburgh is doing to eam his keep—or
how much money he’s taking home—and
the firm’s enthusiastic crowing gives way
to cold silence.

Kirkpatrick & Lockhart leaders, citing a
policy against disclosing information
about internal firm operations, refuse to
comment on what kind of work—if any—
Thomburgh is doing. They won't say if
he's got a financial stake or if he is a non-
equity parmer. They won't even say how
often Thomburgh stops in at the office as
he zigzags his way across Pennsylvania in
his blitz campaign to replace the late GOP
Sen. John Heinz in the state’s special
Senate election.

But the firm’s silence hasn’t stopped
critics, including Thornburgh’s Demo-

cratic opponent, Sen. Harris Wofford
(who was appoinied to fill Heinz's seat
until the election), from raising tough
questions about the deal Kirkpatrick &
Lockhart has struck with Thornburgh.
Those questions are uncomfortable for one
of Pennsylvania's most venerable, white-
shoe firms, and could prove to be a politi-
cal liability for its most famous partner.

The bottom-line question is whether
Kirkpatrick & Lockhart—which has a
substantial Washington-based legislative
practice—has, in effect, given Thorn-
burgh a lucrative sinecure. If so, critics
say, there may be an expectation that
Thomburgh will return the firm’s favor if
and when he arrives on Capitol Hill.

“*When a powerful politician goes on
the payroll of an influential lobbying firm
and is asked 10 do lirtle work in exchange
for that money, then something is rotten in
Denmark,’* says Wofford campaign man-
ager Paul Begala.

Some critics even suggest that Thorn-
burgh’s salary from Kirkpatrick & Lock-
hart is little more than a glorified cam-
paign contribution.

““The big question is: To what extent is

SEE THORNBURGH, PAGE 15
EXHIBIT A




Thomburgh

Serious Job or Simple Sinecure

THORNBURGH FROM PAGE 1
this money for nothing, and is he using his
salary to fund his campaign,”” says Mi-
chael Waldman, director of Public Citi-
zen's Congress Watch. “‘People have to
know if they ‘re electing a senator or a law
firm.™
was on the campaign trail

and unavailable for comment. His cam-
paign spokesman, former Justice Depart-
ment spokesman Dan E':-n;m says ab.o-
lutely nothing is wrong

with &Locth-t.

arrangement
Eramian adds that, over the years,
Thomburgh has scrupulously lough! to
avoid any favoritism toward the firm
Campaign Fodder
Nevertheless, Thomburgh's relation-
ship with the firm has already become a
campaign issue. On Sept. 6, environ-
mental groups held a demonstration in

downtown Pittsburgh, protesting that
Thomburgh's arrival at Kirkpatrick &

Lockhart had helped two local hazardous-
wasie managemesnil companies—both

Firm Perch

ick & Lockhart clhmr—»w&l;l:‘aln
er lm'ovll of operating permits 0-
cal regulators. The environmental coali-
tion branded the companies polluters and
argued that Kirkpatrick & Lockhart helped
them clear regulatory hurdles.

Thomburgh was forced to defend his
environmental record, and he distanced
himself from any dealings with the com-
panies via the firm.

*‘I don’t represent them:. If [Kirkpatrick
& Lockhart] does represent them, it has no
connection with me,”" Thomburgh said in
a Sept. 7 interview with local media in

Beaver, Pa.

Thomnburgh attempted lodnwlphy his
oversll involvement with Kirkpatrick. But
his effort left his actual level of in-
volvement with the fism and its clients
open to debate.

‘“My representation is confined to ad-
mmymmm&nrbﬂy:e
handling,"* said in the inter-
view, which aired on WMBA radio in
Beaver.

Cenfer of Attention

The practice of lawyers using non-
demanding law firm jobs as launching
pads for political office is hardly a new
phenomenon. Indeed, Kirkpatrick &
Lockhart has played that part for Thom-
burgh throughout his political career.

But Thomburgh's current arrangement
with the law firm has prompted Pennsyl-
vania political insiders, government
waichdogs, and even some former Thom-
burgh colleagues to take a close look at the
setup and its consequences.

First, the negligible amount of time
Thornburgh is expected to remain at the
firm has raised concemns. He joined Kirk-
patrick & Lockhart only two months be-
fore the Nov. 5 special election, which
Thomburgh is heavily favored to win.

His spokesman acknowledges that with
Thomnburgh's frenetic campaign schedule,
he won’t be spending a lot of time at the
firm. ‘*We're trying to squeeze a six-
month campaign into seven weeks,"” says
Eramian.

Critics are also bothered by the fact that
Kirkpatrick & Lockhart has apparently
hired Thomburgh as a full partner. Even
law firms that have maintained long rela-
tionships with their lawyer-candidates—
the link between Thornburgh and Kirk-
patrick & Lockhart dates back to 1959—
have traditionally given them of counsel

?




Richard Thornburgh is favored
to hold a Senate seat for the GOP.

status. Many observers are surprised that
Kirkpatrick & Lockhart and Thomburgh
have broken that moid.

And Thormburgh comes in for closer
scrutiny because of his assiduous efforts to
cultivate a squeaky clean image through-
out his 22-year career in public service.

Thormburgh came to the Justice De-
partment in 1988 niding a wave of good
will as a corruption-buster and the man
expected to restore respectability to an
agency sullied during the tenure of At-
tomey General Edwin Meese II1.

For Thomburgh to exit the Justice De-
partment and immediately accept a hefty
law-firm salary in exchange for a paltry
amount of work smacks some of the kind
of influence-peddling he assailed as a

tor.

**I think it’s very distressing that he
would do that,”’ says a Pennsylvania law-
yer who has worked closely with Thom-
burgh in the past.

“It’s a question of , " adds
this lawyer, who asks not to be identified.
“*Everybody knows he's out there cam-

paigning every day. It doesn’t look good
for him to return to a cushy law firm job."’

While neither the law firm nor the
campaign will reveal what Thornburgh is
earning, average profits per partner at
Kirkpatrick & Lockhart are $265,000 a
year, according to 1990 estimates by The
American Lawyer, a magazine affiliated
with Legal Times. According to Thom-
burgh's 1988 financial disclosure report,
became attorney general, his partnership
draw at Kirkpatrick & Lockbhart was

ates at Justice say it would be out of char-
acter for the hard-working lawyer to take
money for little or no labor.

Edward Craig LI, chairman of Kirk-
patrick's management committee, did not
return phone calls or respond to written
questions secking his comment for this ar-
ticle. But carlier, in an Aug. 30 interview
with Legal Times, he suggested that
Thomburgh won't be expected to carry a
normal partner’s workload.

**His value to us is not measured out
merely by the number of billable hours he
records,”” said Craig. “*He helps us in lots
of ways.”

A Good Fit

The relationship betwesn Thomburgh
and Kirkpatrick & Lockhart has been long
and mutually beneficial.

After graduating from the University of
Pittsburgh School of Law in 1957, Thom-
burgh worked in the legal department of
the Aluminum Company of America (Al-
coa) before joining Kirkpatrick & Lock-
hart in 1959. As an associate, he special-
ized in mergers and acquisitions.

Thomburgh was passed over for parter
at Kirkpairick & Lockhart. But his career
took off in 1969 when he was tapped to
become U.S. attorney for the Western
District of Pennsylvania. There, his ag-
gressive prosecution of Harrisburg offi-
cials helped him eamn a reputation as a
crusader against public corruption and es-
tablish a broad political base in the state.

SEE THORNBURGH, PAGE 17




Sen. Harris Wofford will face
Thornburgh in the fall election.

THORNBURGH FROM PAGE 15 ;

In 1975, Thomburgh left his U.S. at-
torney's perch for a plum Justice Depan-
ment job in Washington, serving a two-
year stint as chief of the depaitment’s
Criminal Division. He retumned to Kirk-
patrick & Lockhart in 1977 as a partner,
and the firm heavily supported his 1978
bid for the governorship.

Thornburgh won high marks for his
fiscal prudence and efficient management.
But during Thomburgh's second term as
governor, Democrats accused his admin-
istration of engaging in ‘‘pinstripe pa-
tronage,”’ citing bond and other municipal
work that was doled out to law firms that
had contributed to his campaign. Kirk-
patrick & Lockhart was never implicated.

The firm was there for Thornburgh
again after he left the governor’s mansion
in 1987. He took a job at Harvard Univer-
sity, beading the John F. Kennedy School
of Government’s Institute of Politics.
Thomburgh—never considered much of a
rainmaker—held down a -million-
dollar partnership with Kirkpatrick &
Lockhart even while toiling in the ivory
tower.

The Perception of Access’

If Kirkpatrick & Lockhart has been so
good to Richard Thornburgh for more than
three decades, the question bears asking:
Wlulhnforhfnm?ltntpuicku of

on Thomburgh's high
stock as a magnet to

Indeed, at least one Ihrkpltnck &
Lockhart client says her bene-
fited from Thornburgh's ties to firm

'Wemleomhn;h:comm;to
Kirkpatrick & Lockhart as a real plus,”

partner in Kirkpatrick's D.C. office.
Search Group, a non-profit computer
company that advises law-enforcement
agencies and courts on improving infor-
mation sysiems, is largely funded through
multimillion-dollar grants from the Justice
Department’s Office of Justice
Kirkpatrick earned about $100,000 in
lobbying fees from Search Group over the

PasbhdEai asrh aBrisenns i)
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last five years, according to lobby regis-
tration records.

In June, Barton says, Thomburgh, then
the attorney general, gave the keynote
address at a conference in Washington
Jointly sponsored by Search Group and the
Justice Department’s Bureau of Justice
Statistics, which is pant of the Office of
Justice Programs.

**Thomburgh knew that Belair is coun-
sel 10 Search Group, and that didn’t hurt
us at all,”” says Barton. “*Let’s just put it
Uit way.'

Eramian and Search Group’s executive
director, Gary Cooper, say that Barton is
mistaken; they say Belair had nothing to
do with Thommburgh's decision to speak at
the conference. They also say there is no
connection between Thornburgh's ties to
Kirkpatrick & Lockhart and the com-
pany’s Justice Department contracts.

Senate Ethics

There is no hard evidence that Thom-
burgh intervened on behalf of Ki 1
& Lockhart clients while he was attorney
general; it would have been a serious
breach if he had.

But as a U.S. senator, he would be
permitted under the law and ethics rules to
vole on legislation directly affecting the
firm’s clients. In that setting, he’ll have to
be especially careful to avoid conflicts.

Kirkpatrick & Lockhart, a broad-based
firm that handles everything from cor-
porate and tax work to labor, pension, and
environmental issues, has a number of
clients who routinely have business on
Capitol Hill. Prominent among them are
the Pittsburgh-based Westinghouse Corp.,
the Grocery Manufacturers Association,
the Meridian Bank Corp., and a host of
other banks and investment companies.

Critics of Thornburgh’s arrangement
with Kirkpatrick & Lockhart say that
potential conflicts of interest will arise
over such clients every time they head for
Capitol Hill.

“All of the firm's clients have terrific
access 10 him and his decision-making—
better access than other citizens of the

state,”” says Ellen Miller of the Center for
Responsive Politics, a D.C.-based cam-

paign finance watchdog group.
“It’s further evidence of our two-tiered

Ellen Miller raises the issue of
potential conflicts of interest.

system, where you have to to play,”
Miller adds. i

But Thornburgh spokesman Eramian
insists that a Sen. Thornburgh would
never give preferential treatment to his
firm or to any of its clients.

**No client of Kirkpatrick & Lockhart
will have any more access to Dick Thom-
burgh than any other citizen of Pennsyl-
vania,”" Eramian says. E]
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

October 8, 1991

Thornburgh for Senate Committee
Raymond P. Dimuzio, Treasurer
P.0. Box 22070

Pittsburgh, PA 15222

MUR 3428

Dear Mr. Dimugio:

The Federal Election Commission received a complaint which
alleges that Thornburgh for Senate Committee ("Committee”) and
you, as treasurer, may have violated the Federal Election
Campaign Act of 1971, as amended ("the Act"). A copy of the
complaint 1is enclosed. We have numbered this matter MUR 3428.
Please refer to this number in all future correspondence.

S 37

Under the Act, you have the opportunity to demonstrate in
vriting that no action should be taken against the Committee and
you, as treasurer, in this matter. Please submit any factual or
legal materials wvhich you believe are relevant to the
Commission's analysis of this matter. Where appropriate,
statements should be submitted under ocath. Your response, wvhich
should be addres=ed to the General Counsel's Office, must be
submitted vithin 15 days of receipt of this letter. If no
response 1s received vithin 15 days, the Commission may take
further action based on the avalilable information.

7204029 2

This matter will remain confidential in accordance vith
2 U.5.C. § 437g(a)(4)(B) and § 437g(a)(1l2)(A) unless you notify
the Commission in vwriting that you wish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel toc receive any
notifications and other communications from the Commission.




If you have any questions, please contact Jonathan
Bernstein, the attorney assigned to this matter, at (202)
219-3690. For your information, ve have enclosed a brief
description of the Commission's procedures for handling

complaints.
Sincerely,

Lavrence M. Noble
General Counsel

/

Lois G. rner
Associate General Counsel

S 3 8

Enclosures
1. Complaint

2. Procedures
3, Designation of Counsel Statement
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

October 8, 1991

Richard Thornburgh
P.0. Box 22070
Pittsburgh, PA 15222

RE: MUR 3428

Dear Mr. Thornburgh:

The Federal Election Commission received a complaint which
alleges that you may have violated the Federal Election Campaign
Act of 1971, as amended ("the Act"). A copy of the complaint 1is
enclosed. We have numbered this matter MUR 3428. Please refer
to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate in
vriting that no action should be taken against you in this
matter. Please submit any factual or legal materials vhich you
believe are relevant to the Commission's analysis of this
matter. Where appropriate, statements should be submitted under
oath. Your response, vhich should be addressed to the General
Counsel's Office, must be submitted within 15 days of receipt of
this letter. If no response 1s received within 15 days, the
Commission may take further action based on the available

information.

This matter will remain confidential in accordance vith
2 U.S.C. § 437g(a)(4)(B) and § 437g(a)(12)(A) unless you notify
the Commission in writing that you wish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.




If you have any questions, please contact Jonathan
Bernstein, the attorney assigned to this matter, at (202)
219-3690. For your information, ve have enclosed a brief
description of the Commission's procedures for handling

complaints.
Sincerely,

Lavrence M. Noble
General Counsel

B e

Lois G. rner
Associate General Counsel

Enclosures
1. Complaint

2. Procedures
3. Designation of Counsel Statement




FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

October 8, 1991

Kirkpatrick & Lockhart
1500 Oliver Building
Pittsburgh, PA 15222

MUR 3428

Dear Gentlemen:

The Federal Election Commission received a complaint wvhich
alleges that Kirkpatrick & Lockhart ("Lav Firm") may have
violated the Federal Election Campaign Act of 1971, as amended
("the Act®"). A copy of the complaint is enclosed. We have
numbered this matter MUR 3428. Please refer to this number in
all future correspondence.

Under the Act, you have the opportunity to demonstrate in
vriting that no action should be taken against the Lav Fira in
this matter. Please submit any factual or legal materials vhich
you believe are relevant to the Commission's analysis of this
matter. Where appropriate, statements should be submitted under
cath. Your response, vhich should be addressed to the General
Counsel's Office, must be submitted vithin 15 days of receipt of
this letter. If no response 1is received within 15 days, the
Commission may take further action based on the available
information.

This matter vill remain confidential in accordance with
2 U.S.C. § 437g(a)(+)(B) and § 437g(aj(l2)(A) unless you notify
the Commission in vriting that you wvish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.




If you have any questions, please contact Jonathan
Bernstein, the attorney assigned to this matter, at (202)
219-3690. For your information, ve have enclosed a brief
description of the Commission's procedures for handling

complaints.

2
5
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N Enclosures
1. Complaint
2. Procedures
3. Designation of Counsel Statement

Sincerely,

Lavrence M. Noble

- -
Geneiral Counszel

&
Lols G.|[Lerner
Assocliate General Counsel
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

October 8, 1991

Michael Waldman

Director of Public Citizen's
Congress Watch

215 Pennsylvania Avenue, SE
Washington, D.C. 20003

RE: MUR 3428

Dear Mr. Waldman:

This letter acknovledges receipt on October 4, 1991, of
your complaint alleging possible violations of the Federal
Election Campaign Act of 1971, as amended ("the Act"), by
Kirkpatrick & Lockhart, a Lav Fira, Richard Thornburgh, and
Thornburgh for Senate Committee and Raymond P. Dimuzio, as
treasurer. The respondents vill be notified of this complaint

wvithin five days.

You will be notified as soon as the Federal Election
Commission takes final action on your complaint. Should you
receive any additional information in this matter, please
forvard it to the Office of the General Counsel. Such
information must be svorn to in the same manner as the original
complaint. We have numbered this matter MUR 3428. Please refer
to this number 1n all future correspondence. For your
information, ve have attached a brief description of the
Commission's procedures for handling complaints.

If you have any questions, please contact Retha Dixon,
Docket Chief, at (202) 219-3410.

Sincerely,

Lavrence M. Noble
General fLounsel

fe——
Lois G.lLerner
Assocliate General Counsel

Enclosure
Procedures




WRITER'S DIRECT DIAL NUMBER

(412) 355-6442
October 11, 1991

ey

Jonathan Bernstein, Esquire
Federal Election Commission

Washington, D.C. 20463
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Re: MUR 3428

Dear Mr. Bernstein:
We acknowledge receipt on Thursday, October 10, 1991,
of a letter from the Federal Election Commission dated October 8,

1991. Enclosed is the Firm's Statement of Designation of Counsel

form for this matter.
Very truly yours,

s 7Lk

/ Albert S. Conti
Executive Director

ASC/kab
Enclosure




STATEMENT OF DESIGNATION OF COUNSEL

MUR 3428

NAME OF COUMSEL: Jan Witold Baran, Esg. and Carol A. Laham, Esq.
ADDRESS : Wiley, Rein & Fielding

1776 K Street, N.W.

Washington, D.C. 20006

(202) 429-7000

The above-named individual is hereby designated as my
counsel and is authorized to receive any notifications and other
communications from the Commission and to act on my behalf before

the Commission.

w0/ la)
patel [ °

istrative Part

Kirkpatrick & Lockhart
“Attn: Executive Director
1500 Oliver Building
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Pittsburgh, PA 15222

BOME PHONE: Not Applicable

BUSINESS PHOMRE: (412) 355-6500




4 6

S

|

vy 2 0 84 @93

WILEY, REIN & FIELDING

776 K STREET, N. W.
WASHINGTON, D. C. 20008
(202) 429-7000
October 21, 1991 FACSIMILE

JAN WITOLD BARAN (202) 429-7049

(202) 429-7330 TELEX 248349 WYRN UR ]

3314 g‘

Lawrence M. Noble, Esq.
General Counsel

Federal Election Commission
999 E Street, N.W.
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Attn: Jonathan Bernstein

Re: MUR 3428 (Xirkpatrick & Lockhart)
Dear Mr. Noble:

80:5 Hd 1213016

SHHU.' IVHdIN
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This office has been retained to represent Kirkpatrick &
Lockhart ("Respondent”) in Matter Under Review ("MUR"™) 3428.
An executed Statement of Designation of Counsel form was sent
to you by our client on October 11, 1991.

We are currently in the process of conferring with our
client and obtaining whatever information and documentation
which may prove necessary to respond to the complaint in this
matter. However, that information will not be available to
us prior to October 25, 1991. Moreover, because both Ms.
Laham and I will be travelling during November, Respondent
respectfully requests a six-week extension of time to and
including December 6, 1991, to respond to this matter.

In light of the fact that there clearly will be no
resolution of this matter prior to the November, 1991
election, we do not believe that this extension of time will
prejudice this matter. Your favorable consideration of this
request will be appreciated.

Sincerely,

/' /Jan Witold Baran

v

cc: Albert S. Conti, Esq.
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COUNSELLORS AT LAW

WasHmGTON SQUARE, Surre 1100 « 1050 Cosemcnicur Avenue, NW. « Wasamcron, DC. 20036 < (202) 861-1500
Fax (202) 861-1783 « Tasx 2357278
Wrrree's Dmecr Dial Nusmes (202)

861-1504
October 23, 1991

Jonathan A. Bernstein
General Counsel’'s Office
Federal Election Commission
999 E Street, N.W.
Washington, DC 20463

W0J TvHiN

I1S€ Hd 92 120 16

Dear Mr. Bernstein:

I have been retained as counsel by the Thornburgh for Senate
Committee, Raymond P. Dimuzio, Treasurer and Richard L. Thornburgh
in MUR 3428. I have enclosed with this letter signed statements
of designation of counsel by both parties. I will provide written
statements demonstrating why no further action should be taken
against either party by the Commission in this matter. It is my
plan to initially grovi.de the Commission with full and complete
factual and legal materials which will permit the Commission to
dispose of this matter expeditiously.

S 47

As I indicated in our telephone conversation, the 15-day
period from the initial receipt of this letter by my clients
provides insufficient time for the formulation by counsel of a
response which would provide the Commission with sufficient
detailed information for your office to deal with the matter in
the most efficient manner. Also, I understand from counsel for
Kirkpatrick and Lockhart that they are requesting an extension of
time in which to respond to this matter. Undoubtedly the
Commission could not begin a serious review of this MUR without
their respcnse. For these reasons, I request an additional 20
days in which to respond to the Commission’s notification. I will
endeavor to provide you with a full response before the end of
that period.
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If you should have any questions regarding this request or
any other matter, please do not hesitate to contact me. The
Thornburgh for Senate Committee and Dick Thornburgh intend to
cooperate fully with the Commission to ensure the prompt
resolution of this matter.

Sincerely,

D i S eactlet”

E. Mark Braden

1735:2789
8411591002

m&?lo V2. Chaoy Dz, Cowomano Houston, Texas Lonc Beack. Causromaa Los Ascuus, Cauromsa Omtavoo. Fuomma
(218) 621-0200 (614) 228-1541 (303) 861-0600 (M3) 236-0020 (213) 432-2827 (213) 624-2400




STATEMENT OF DESIGNATION OF COUNSEL

Mark Braden

c/o Baker & Hostetler
Suite 1100

Connecticut Avenue N.W.
Hashin;;on. DC 20036

(202) 861-1504

The above-named individual is hereby designated as my
counsel and is authorized to receive any notifications and other

communications from the Commission and to act on my behalf before

S 48

the Commission.

|

Oct. 14, 1991
Date

Raymond P. Dimuzio

c/o Deloitte & Touche

3000 Two Oliver Plaza
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Pittsburgh, PA 15222

(412) 963-8206

(412) 338-7210




STATEMENT OF DRSIGNATION OF COUNSEL

Mark Braden

Baker & Hostettler

1050 Connecticut Avenue, NW
SUTte 11ou
Washington, D.C. 20036

202/861-1504

The above-named individual is hereby designated as my

counsel and is authorized to receive any notifications and other

communications from the Commission and to act on my behalf before

S 479

the Commission.

I

October 15, 1991

Date Signature <::_h\:;

\__/’/

Richard L. Thornburgh

RESPONDENT'S NAME:

c/o0 Kirkpatrick & Lockhart

1500 Oliver Building

y 2 0. A QSRS

Pittsburgh, Pennsylvanian 15222-5379

412/281-3377

412/355-6341




FEDERAL ELECTION COMMISSION

WASHINGTON. DC 20463

1991

October 29,

E. Mark Braden
Baker & Hostetler

Suite 1100

1050 Connecticut Avenue, N.W.
Washington, D.C. 20036

MUR 3428
Richard L. Thornburgh.
Thornburgh for Senate
Committee and Raymond P.
Dimuzio, as treasurer

Braden:

Dear Mr.

This is in response to your letter dated October 23, 1991,
which we received on October 24, 1991, requesting an extension
of an additional 20 days to respond to the complaint in the
above referenced matter. After considering the circumstances
presented in your letter, I have granted the requested
extension. Accordingly, your response is due by the close of
business on November 18, 1991.

If you have any questions, please contact Helen J. Kim, the
attorney assigned to this matter, at (202) 219-3690.

Sincerely,

Lawrence M. Noble
General Counsel

e

Lois G. Lerner
Associate General

Counsel
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WASHINGTON. DC 20463

October 29, 1991
MEMORANDUM

TO: The Commission

Lawrence M. Noble
General Counsel

BY: Lois G. Lernct(f#%zyﬁ
Associate General Counsel

SUBJECT: MUR 3428

Request for Extension of Time

By letter dated October 21, 1991, Kirkpatrick & Lockhart
requested an extension of time until December 6, 1991, or 39 days
W past the response due date, in which to respond to the complaint
filed against it in the above referenced matter. (Attachment 1.)
The letter explains that an extension is necessary because the
information necessary to respond will not be available until
October 25, 1991 and that its counsel will be travelling during
the month of November. This Office has granted counsel to
Richard L. Thornburgh, Thornburgh for Senate Committee and
Raymond P. Dimuzio, as treasurer, an extension until November 18,
1991, to respond to the complaint.

|

The Office of the General Counsel recommends that the
Commission grant the requested extension.

RECOMMENDATIONS

s 204092

1. Grant an extension of 39 days to Kirkpatrick & Lockhart

a. Approve the appropriate letter.

Attachment
1. Request for Extension

Staff Assigned: Helen J. Kim



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Kirkpatrick & Lockhart - Request for MUR 3428
Extension of Time.

CERTIFICATION

1, Marjorie W. Emmons, Secretary of the Federal Election
Commission, do hereby certify that on November 1, 1991, the
Commission decided by a vote of 4-0 to take the following
actions in MUR 3428:

B Grant an extension of 39 days to Kirkpatrick
& Lockhart.

2. Approve the appropriate letter, as
recommended in the General Counsel’s
Memorandum dated October 29, 1991.
Commissioners Elliott, Josefiak, McGarry, and Thomas voted
affirmatively for the decision; Commissioners Aikens and

McDonald did not cast votes.

Attest:

//-1-2/
Date M orie W. Emmons
Secretaty of the Commission

Received in the Secretariat: Tues., Oct. 29, 1991 5:18 p.m.
Circulated to the Commission: Wed., Oct. 30, 1991 11:00 a.m.
Deadline for vote: Fri., Nov. 01, 1991 11:00 a.m.

bjf




FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

November 6, 1991

Jan Witold Baran

Wiley, Rein & Fielding
1776 K Street, N.W.
Washington, D.C. 20006

RE: MUR 3428
Kirkpatrick & Lockhart

Dear Mr. Baran:

This is in response to your letter dated October 21, 1991,
which we received on October 21, 1991, requesting an extension
until December 6, 1991, to respond to the complaint in the above
referenced matter. After considering the circumstances
presented in your letter, the Federal Election Commission has
granted the requested extension. Accordingly, your response is
due by the close of business on December 6, 1991.

If you have any questions, please contact Helen J. Kim, the
attorney assigned to this matter, at (202) 219-3690.

Sincerely,

Lawrence M. Noble
General Counsel

9%

ois G. Lerner
Associate General Counsel
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The Democratic Party Of Pennsylvania

510 North Third Street ® Harrisburg, Pennsylvania 17101 ¢ (717) 238-9381
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Federal Election Commission : Richard L. Thormburgh 2
General Counsel candidate for U, S. Senate =
999 E Street, NW ' "
-

=

\ =4

0112313
13234

2N

3N 3

Washington, DC 20002 Partners, generally and severally
Kirkpatrick & Lockhart

MIR 2435 &
The Legal Times reports that Dick Thomburgh has returned to Kirkpatrick and Lockhart as a
partner rather than with the "of-counsel” status usually afforded by firms to political candidates.
The chairman of the parmership's management committee says "His value to us is not measured
oul merely in the form of the number of billable hours he records. He helps us in lots of ways."

a3n

WO

Dear General Counsel:

13SKNUJ

HOISS

In an article in yesterday’s edition of Legal Times, Thornburgh sidestepped the question of what
he actually does as a partner at Kirkpatrick and Lockhart: "My representation is confined to
advising my partners in matters that they’re handling.” His campaign advisors say his contact
with the firm is limited to intermittent telephone calls. The American Lawyer estimated in 1990
that the average annual profits for K&L partners are $265,000. Today in the Philadelphia
Inquirer, a spokesman for 'l'homburgh said that he r:]omcd Kirkpatrick and Lockhart while
campaigning for the Senate "for purposes of income.” Judging from this information regarding
the amount of work that Dick Thornburgh is doing for Kirkpatrick and Lockhart, Thornburgh’s
income from the law firm seems suspiciously like a massive corporate campaign contribution.

At the same time, Kirkpatrick and Lockhart is under contract with the federal government's
Resolution Trust Corporation and the Federal Deposit Insurance Corporation as part of RTC’s
and FDIC'’s Outside Legal Counsel program.

These Federal clients put Thornburgh in viclation of federal election law. Section 317 [2 USC
441c] of the Federal Election Campaign Act states that it is unlawful for any government
contractor "to make any contribution of money or other things of value . . . to any politcal
party, committee, or candidate for public office.” Kirkpatrick and Lockhart is a government
contractor through its involvement in the Qutside Legal Counsel programs of the Resolution
Trust Corporation and the Federal Deposit Insurance Corporation, and they are using the
partnership’s proceeds to pay for non-working partner Thornburgh to run for the United States
Senate.

The people of Pennsylvania are owed full compliance with federal election law by their
candidates for federal office. [ urge the Federal Election Commission to act with speed and
diligence to investigate this violation of election law.

S’WDTV\ o Cllf\d S-Ubi‘r Ib?(,{ Smccrely.

me tlug 3 -
O V@Mﬁ?ﬁ i

Lawrence ). Yatch Baumgartmr Executive Director Frank
. McDonnell
Chairman m m B ice-Chair ‘nleasurer

wﬂl 18, 1983 LS
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Wofford
closing in,
poll shows

By Ketharine Seelye
Inquicor lial Wrikes

The first statewide independent

il to be conducted for the US.

nate race shows Democratic Sen.
Harris Woflord much clogser 10 calch-
ing Republican Dick Thornburgh
thee elther candidate’s polls have
thown.

The Penasylvania poll, condscied
for the Pltisburgh Post-Gazette end
Pittsburgh television station WTAE,
shows Thormburgh with 50 percest
of the vote compared with 38 percenl
for Woliord and (he rest undecided.

Wollord's polls, conducted last
week, showed him 24 poimnis behind,
up [rom 44 points behind in Auguat,

Thornburgh’s pollster, Fred
Steepler, of Market Stralegies Inc. in
Southfield, Mich,, said yesterday that
his company's polls were virtusily
identical 1o Wofford's, with Thorn-
burgh 25 points ahead.

“We don'l believe (ha! the Pennsyl-
vania poll accurately reflects 1he size
of Gov. Thornburgh's lead™ sald
Rich Myers, a Thoraburgh spolkes
men.

The Pennsylvania poll, of 714 vor-
evs with a margin of errur of 4 per-
cent, showed Thornburgh ahead In
every region of the stale except Phil-
adelphia, where Wolford held an in-
sigaificanl lead. Wolford's poll
showed simiilar results,

Tuesday, October 1, 1991

Thornburgh's poll, however,
showed ihe former governor shead
even in Philadelphia and with a
much bigger lead im the Philadel.
phis suburbs than the Fennsylvania
poil indicated.

Steepler said 11 wasa't unusaal ip &
campaign for one poll 10 be owt of
line with olhers conducted st the
same time.

The Thornburgh campaign, which
is-preparing for a Tuachtime fund-
raising visit tomorrow with Presi-
dent Bush 1n Pinsburgh, spent yes-
terday answering questions sbout an
article in yesierday's Legal Times
from Washington,

Thornburgh has been rebired by
his former Puttsburgh law frm, Kirk.
patrick & Lockhart, as a full partner
inmead of “cownsel,” the sistus that
isw firma ususlly reserve for em-
ployees who are running for office.

After Thornburgh was named at-
toracy gemeral, the Search Growp
Inc, & Sacramento, Calif, computer
company uoder contract %0 the Jus-
tice Department, hired the law firm
ss its Washington lobbyist, accord-
ing to the article.

“Gov. Thornburgh recused himself
while he was atiorney geuersl from
anything having %0 do with his law
firm.” sald his campaign spokesman,
Den Eramian, who was alse Thorn-
burgh's spokesman al the justios De-
pariment. “He wouldn't be involved
in 0"

He sald Thornburgh had rejoined
the law firm while campaigning for

the Senate (or “purposes of income.” -

A spokesman for the law firm could
not be reached for comment.
Eramion dismissed the Legal
Times article as full of “ianuendos
and chesp shoin. These socusstions
ar: coming {rem lawyers from what )
suspect are rivel law firme who ad
mitiedly belong %0 the Democratic
party. Obviously, you have political
molivation going on here.”
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cratic opposent, Sen. Hamis Wofford
(who was appointed to fill Heing's sest
until the election). from raising tough
questions about the deal Kirkpstrick &
Lockhant has struck with Thomburgh.
Those questions are uncomforabie for ooe
of Pennsylvamia's most venerable, whse-
shoe firms, and could prove o be 3 politi-
cal lisbility for its most famous parmer.
The bottom-line question 15 whether
Kirkpatrick & Lockhart—which has a
ol W :

practice—has, in effect, given Thora-
burgh a lucrative sinecure. If so, criics

say, there may be as expectation that
Thormburgh will return the firm's favor iof
and when he armives on Capsol Hill.

““When a powerful politician goes on
the payroll of an influential lobbyng firm
and s asked to do Lintle work in exchange
for that money . then something s rofien
Deamark.’* says Wofford campagn man-
ager Paul Begala.

Some cnitics even suggest that Thom-
burgh's salary from Kirkpstnck & Lock-
hart is little mo-e than a glonfied cam-
pasgn contnbution.

“The big question is: To what exient is

SEE THOBMNBURGH, PAGE 13
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463 ;

October 23, 1991

Thornburgh for Senate Committee
Raymond P. Dimuzio, Treasurer
P.0. Box 22070

Pittsburgh, PA 15222

MUR 3435

Dear Nr. Dimuzio:

The Federal Election Commission received a complaint which
alleges that Thornburgh for Senate Committee ("Committee") and
you, as treasurer, may have violated the Federal Election
Campaign Act of 1971, as amended ("the Act"). A copy of the
complaint is enclosed. We have numbered this matter MUR 3435.

Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate in
vriting that no action should be taken against the Committee and
you, as treasurer, in this matter. Please submit any factual or
legal materials which you believe are relevant to the
Commission's analysis of this matter. Where appropriate,
statements should be submitted under cath. Your response, which
should be addressed to the General Counsel’'s Office, must be
submitted within 15 days of receipt of this letter. If no
response is received vithin 15 days, the Commission may take
further action based on the available information.

This matter will remain confidential in accordance wvith
2 U.5.C. 5 437g(a)(4)(B) and 5 437g(a)(12)(A) unless you notify
the Commission in writing that you vish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.




- If you have any questions, please contact Helen Kim, the
staff member assigned to this matter, at (202) 219-3690. For
your information, ve have enclosed a brief description of the
Commission's procedures for handling complaints.

Sincerely,

Lavrence M. Noble
General Counsel

BY:

S 6 7

Assoclate General Counsel

Enclosures

1. Complaint

2. Procedures
3. Designation of Counsel

Statement
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

4 October 23, 1991

Richard Thornburgh

Gatevay Tovers, 12-B
320 Ft. Duquesne Blvd
Pittsburgh, PA 15222

MUR 3435

A

Dear Mr. Thornburgh:

-
v

The Federal Election Commission received a complaint which
alleges that you may have violated the Federal Election Campaign
Act of 1971, as amended (“the Act®"). A copy of the complaint 1is
enclosed. We have numbered this matter MUR 3435.. Please refer
to this number 1n.311 future correspondence. 3

Under the Act, you have the opportunity to demonstrate in
vriting that no action should be taken against you in this
matter. Please submit any factual or legal materials vhich you
believe are relevant to the Commission’'s analysis of this
matter. Where appropriate, statements should be submitted under
oath. Your response, vhich should be addressed to the General
Counsel's Office, must be submitted wvithin 15 days of receipt of
this letter. If no response is received within 15 days, the
Commission may take further action based on the available
information.

This matter will remain confidential in accordance with
2 U.S.C. § 437g(a)(4)(B) and § 437g(a)(12)(A) unless you notify
the Commission in writing that you vish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.
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If you have any questions, please contact Helen Kim, the
staff meaber assigned to this matter, at (202) 219-3690. PFor
your information, ve have enclosed a brief description of the
Commission's procedures for handling complaints,

-
e

.

2 Sincerely,

b
.

Lavrence M. Noble
General Counsel

7

y Lois G./Lerner
© Associate Genera; Counsel

‘,

Enclosures =
1. Complaint 3
2. Procedures
3. Designation of Counsel Statement




FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

o SRR

October 23, 1991

Kirkpatrick & Lockhart
1500 Oliver Building
Pittsburg, PA 15222

¥ ..;;;-."”’";-.;.

vy

RE: MUR 3435

Dear Gentlemen: -¥
- =

The Federal Election Commission received a conpflint vhich
alleges that Kirkpatrick & Lockhart ("Lav Firm") may have
violated the Federal Election Campaign Act of 1971, as amended
("the Act"). A copy of the complaint 1is enclosed. We have
numbered this matter MUR 3435. Please refer to this number in
all future correspondence. :

S 70

Under the Act, you have the opportunity to demonstrate in
vriting that no action should be taken against the Lav Firm in
this matter. Please submit any factual or legal materials which
you believe are relevant to the Commission's analysis of this
matter. Where appropriate, statements should be submitted under
oath. Your response, vhich should be addressed to the General
Counsel's Office, must be submitted within 15 days of receipt of
this letter. If no response 1s received vithin 15 days, the
Commission may take further action based on the available
information.

272040092

This matter will remain confidential in accordance with
2 U.S.C. § 437g(a)(4)(B) and § 437g(a)(12)(A) unless you notify
the Commission in writing that you wish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.



-

If you have any questions, please contact Helen Kim, the
staff member assigned to this matter, at (202) 219-3690. For
your information, ve have enclosed a brief description of the
Commission's procedures for handling complaints.

= Sincerely,

Lavrence M. Noble
General Counsel

\/ﬁj

Lois G./ Lerner
Assocliate General Counsel

Enclosures
1. Complaint
2. Procedures
3. Designation of Counsel Statement
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

October 23,-1991

Bob Barnett, Executive Diractor

The Democratic Party of Pennsylvania
510 North Third Street

Harrisburg, PA 17101

MUR 3435

Dear MNr. ilrnatt:

- B 5.

This letter acknovledges receipt om October 21, 1991, of
your complaint alleging possible violations of the Federal
Election Campaign Act of 1971, as amended ("the Act"), by,
Kirkpatrick & Lockhart ("Law Firm"), Richard L. Thornburgh, and
Thornburgh for Senate Committee and Raymond P. Dimuzio, as
treasurer. The respondents will be notified of this complaint
vithin five days.

You vill be notified as soon as the Federal Election
Commission takes final action on your complaint. Should you
receive any additional information in this matter, please
forvard it to the QOffice of the General Counsel. Such
information must be svorn to in the same manner as the original
complaint. We have numbered this matter MUR 3435. Please refer
to this number in all future correspondence. For your
information, ve have attached a brief description of the
Commission's procedures for handling complaints.

o™
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If you have any questions, please contact Retha Dixon,
Docket Chief, at (202) 219-3410.

Sincerely,

Lavrence M. Noble
General Counsel

=t %
Lois G./Lerner

Assoclate General Counsel

Enclosure : é
Procedures &

5
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KIRKPATRICK & LOCKHART™“""
1500 OLIVER BUILDING
PITTSBURGH, PENNSYLVANIA 152225379 g1ocT 28

TELEPHONE (11) 1556500
RCA TELEX 144859
FACSIMILE 412) 3556501
IACSIMILE 412 ¥55-6461

WRITER'S DIRECT DIAL NUMBER

(412) 355-6442

i

MENERIY

October 25, 1991
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Ms. Helen Kim
Federal Election Commission
Washington, DC 20463

Re: MUR 3435
Dear Ms. Kim:

We acknowledge receipt on Friday, October 25, 1991, of
a letter dated October 23, 1991 from the Federal Election
Commission. Enclosed is the Firm's Statement of Designation of
Counsel form for this matter.

Very truly yours,

2%

Albert S.
Executive Director

ASC:mlf
Enclosure




OF DESIGNATION OF COUMSEL

MUR 3435

NAME OF COUNSEL: Jan Witold Baran, Esqg. and Carol A. Laham, Esq,

ADDRESS Wiley, Rein & Fielding

1776 K Street, N.W.

Washington, D.C. 20006

(202) 429-7000

The above-named individual is hereby designated as my
counsel and is authorized to receive any notifications and other

communications from the Commission and to act on my behalf before

the Commission.

had e T
October 25, 1991 / 7% /{ ‘7

Date Signature,
Chairman of the HanagemEnt Committee

RESPONDENT'S NAMB: Kirkpatrick & Lockhart
Attn.: Executive Director

ADDRESS : 1500 Oliver Building

Pittsburgh, PA 15222

Not Applicable

(412) 355-6500




ECEIVEL. i SHION b,
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WILEY, REIN & FIELDING %'*
1776 K STREET, N. W.
WASHINGTON, D. C. 20008
(202) 420-7000
October 30, 1991 FACSIMILE
JAN WITOLD BARAN (202) 429 -TO49
TELEX 2482349 WYRN UR

(202) 429-7330

)
e 38
Lawrence M. Noble, Esq. 8 "
General Counsel 3ﬂ
Federal Election Commission 2 308
$55 © Strast, X.W. =38
Washington, D.C. 20463 ! i-,a
@ o
ATTN: Helen Kim a—
3

n
Re: MUR 3435 (Kirkpatrick & Lockhart)
Dear Mr. Noble:

This office has been retained to represent Kirkpatrick &
Lockhart ("Respondent®™) in Matter Under Review ("MUR"™) 3435. An
executed Statement of Designation of Counsel form was sent to you

by our client on October 25, 1991.

As indicated in my letter of October 21, 1991, we are
currently in the process of conferring with our client and
obtaining whatever information and documentation necessary to
respond to the allegations contained in this complaint which are
similar to those in MUR 3428. Further, we previously asked for an
extension to and including December 6, 1991, in order to respond to
the complaint in MUR 3428 due to Ms. Laham’s and my travel
scnhedules. 1In accordance with that request, we respectfully
request an extension in this matter to December 6, 1991, at which

time we would respond to both complaints.

27

v 2 0 4 92

In light of the fact that there clearly will be no resolution
of this matter prior to the November 1991 elec*‘on, we do not
believe that this extension of time will prejudice this matter.
Your favorable consideration of this request will be appreciated.

Sincerely,

Jan Witold Baran

cc: Albert S. Conti, Esq.
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

November 6, 1991

Jan Witold Baran

Wiley, Rein & Fielding
1776 K Street, N.W.
Washington, D.C. 20006

RE: MUR 3435
Kirkpatrick & Lockhart

Dear Mr. Baran:

This is in response to your letter dated October 30, 1991,
which we received on October 31, 1991, requesting an extension
until December 6, 1991, to respond to the complaint in the above
referenced matter. After considering the circumstances
presented in your letter, I have granted the requested
extension. Accordingly, your response is due by the close of
business on December 6, 1991.

If you have any questions, please contact Helen J. Kim, the
attorney assigned to this matter, at (202) 219-3690.

Sincerely,

Lawrence M. Noble
General Counsel

SRt

BY: Lo G./Lerner
Associate General Counsel
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WasHvGToN SquARe, Surre 1100 « 1050 Cosaecicur Avenue, NW. » Wasainoron, DC. 20036 < (202) 861-1500
Fax (202) 861-1783 « Tmxx 2357278
Wrmer's Decr Dial Numeer (202)

861-1504

November 19, 1991

VIA HAND DELIVERY

M, Hslan 7. ®in
General Counsel’'s Office
Federal Election Commission
999 E Street, N.W.

Washington, DC 20563

Re: MUR 3435
MUR 3428
Richard L. Thornburgh
Thornburgh for Senate Committee
and Raymond P. Dimuzio, as Treasurer

2l Hd 61 ADN 16

Dear Ms. Kim:

Pursuant to our conversation, enclosed is the response
without attachment. The affidavit of Ray Dimuzio will be provided
under a separate cover.

If you have any additional questions, please do not hesitate
to contact me. Thank you.

Sincerely,

EZ.¥\AGL_Eﬂ@JA~\k;uJ

E. Mark Braden
EMB/clv

Enclosure

WoI13312 Waad34
HEEN

il.l
Al

1va.inl
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COUNSELLORS AT LAW

WasHiNGTON SQUARE, Surre 1100 ¢ 1050 Coseecmicur Avinue, NW. » Wasancron, DC. 20036 » (202) 861-1500
Fax (202) 861-1783 » Tm=xx 2357278

Warran's Damcr Dial Numser (202)
861-1504

November 19, 1991

Lawrence M. Noble, General Counsel
Federal Election Commission

999 E Street, N.W.

Washington, DC 20563

Attn: Helen J. Kim, General Counsel’s Office

Re: MUR 3428, MUR 3435
Richard L. Thornburgh
Thornburgh for Senate Committee and
Raymond P. Dimuzio, as Treasurer

Dear Mr. Noble:

This letter with attached materials is written in response to
a letter dated Octcber 8, 1991 from the Federal Election
Commission ("Commission") to the Thormburgh for Senate Committee
("Committee"). In your letter you stated that the Commission had
received a complaint that the Thornburgh for Senate Committee may
have violated the Federal Election Campaign Act of 1971 as amended
("the Act"). A copy of the complaint was enclosed with your
letter.

The allegations contained in the complaint are not complex.
The complaint states that the law firm of Kirpatrick & Lockhart is
a contractor for the federal government and alleges that
Kirkpatrick & Lockhart has made illegal contributions to the
Thornburgh for Senate Committee by their compensation to Mr.
Thornburgh, a partner in Kirpatrick & Lockhart, and by providing
in kind contributions, such as office space, equipment and support
staff to Mr. Thornburgh which he ai}egedly used to perform work
for his Senate Campaign Committee.

o The complainants appear to be unaware of the issue of whether
a law firm which represents the Federal Deposit Insurance
Corporation and the Resolution Trust Corporation in foreclosures,
bankruptcies or other financial acts is a federal contractor for
purposes of 2 U.S.C. § 441c(a)(l) (1988); 11 C.P.R. 5

footnote continued




‘Lawrence M. Nok
November 19, 1991
Page 2

Pursuant to your procedures you have offered the Committee
the opportunity to respond in writing to demonstrate that no
further action should be taken by the Commission in the matter.
It is the intent of the Committee to demonstrate clearly to the
Commission that neither the Committee, its treasurer nor Richard
Thornburgh vioclated any provisions of the Act. In the absence of
any facts to support a belief that such a violation occurred, the
Commission should promptly terminate this matter.

Factual and Legal Analvsis

Former United States Attorney General Richard Thornburgh has
had a professional relationship either as an employee or member of
the Kirkpatrick & Lockhart law firm during a period spanning more
than 30 years. Except for those breaks of association when
Richard Thornburgh held either elective or appointive positicns of
public trust, this relationship has been continuous since he was
first employed by the firm as an associate in 1959. From 1955 to
1969, Thornburgh was an associate at the firm. Duri that period
Thornburgh was actively involved in political and lic service
activities with the express encouragement of the firm. He played
important roles in numerous political campai and party
activities. In 1966, Thornburgh was the Republican nominee for
the U.S. House of Representatives from the 14th District of
Pennsylvania. In 1967, he was elected as a delegate to the
Pennsylvania Commonwealth Constitutional Convention. During this

period of political and public service, Richard Thornburgh’s time
spent directly servicing the firm’'s clients, billable hours, was
reduced. However, his compensation was unaffected pursuant to the
firm’'s policy of basing compensation on a variety of factors.

In 1969, Thornburgh resigned from the firm to assume the
position of United States Attorney for the Western District of
Pennsylvania. He served in this capacity until 1975 when he
became the Assistant Attorney General in charge of the criminal
division at the Department of Justice. In March of 1977, he
resigned from the Department of Justice and rejoined the firm as a
partner.

In January of 1978 while a member of the firm, he began his
campaign for governor of Pennsylvania. During this campaign

continued footnote

115.1(a)(1)(i) and (a)2 (1991). In light of the Commission’s
interpretation of this restriction in Advisory Opinion 1990-20, it
is gquite probable that the firm is not a federal contractor and
would not be prohibited from making a contribution to the
Committee. This issue 1is not being discussed here since it is
irrelevant to the Commission’s resolution of this matter since no
contribution was made by the firm to the Committee.




Lawreance M. Robl: .
November 19, 1991
Page 3

geriod, he continued to practice law at a significantly reduced
evel of specific work for firm clients (billable hours). He was
elected in the general election held in November 1978 and in
Janua of 1979, he resigned from the firm to become governor of
Pennsylvania. After serving eight years as governor of
Pennsylvania, Thornburgh was again elected a member of the firm
and returned to practice at the boginning of 1987. At the time
Governor Thornburgh returned to the firm, he was contemplating
affiliation with an academic institution. In June of 1987, he was
appointed Director of the Institute of Politics of the Kennedy
School of Government at Harvard University. As a result, he
served dual roles as a partner in the firm and as Director of the
Institute of Politics.

In July 1988, Thornburgh was nominated by then-President
Reagan to the position of Attorney General of the United States.
He resigned from the firm on August iz, i588, the effective date
of his confirmation as Attorney General. He served as Attorney
General until reaiining on August 15, 1991. On August 19, 1991,

n elected a partner of the firm.

Thornburgh was aga

At the time of his reelection as a partner of the firm, he
was actively considering becoming a date for the United
States Senate from Pennsylvania. Thornburgh announced his
candidacy for the Senate on August 29, 1991 and was nominated the
next day by the Republican State Conmittee of Pennsylvania.

Kirkpatrick & Lockhart has traditionally espoused a policy of
encouraging the participation of its professional employees and
members of the firm in political and community activities. Since
his first association with the firm, it actively encouraged Mr.
Thornburgh’s participation in these activities.

Upon rejoining the firm in 1987 following his years as
Governor of Pennsylvania, Thornburgh’s monthly distribution rate
was premised upon an annual distribution share of the firm’'s
proceeds to him of . Upon taking the position as Director
of the Institute of Politics at Harvard, his annual distribution
share was reduced by an amount equal to the annual salary received
from the Institute ($85,000). Upon rejoining the firm on August
19, 1991, Mr. Thornburgh’s monthly accrual was again based upon a
projected annual distribution share of .

Mr. Thornburgh’s compensation as a partner of the firm during
the period from February 1, 1987 through August 12, 1988 and on
rejoining the firm on August 19th of this year was and is not tied
to the number of billable hours of legal work done for specific
firm clients. His compensation as a partner has never been based
on the specific number of hours worked for the firm or its
clients, but rather based on a proprietary interest in the firm
reflecting a number of factors. Among others, these factors
including the former Attorney General’s stature in the bar,




Lawrence M. Nobld'l'
November 19, 1991
Page 4

ability to attract clients, problem solving and counseling. Any
law firm having the former Attorney General of the United States
and Governor of Pennsylvania as a partner will assuredly enhance
its public and professional perception. It is reasonable to
conclude this enhanced perception and visibility will permit the
firm to discuss its professional capabilities with additional
potential clients. It is also reasonable to assume that the firm
will significantly benefit in its efforts to recruit the top-level
candidates from law schools and to recruit other experienced
attorneys. In the competitive economic circumstances that law
firms presently function, the ability to attract business and
quality lawyers is of great importance to the long-term
development of any firm.

During his period as a partner in the firm from February 1987
through August 1988, Thornburgh did not record significant numbers
of billable hours. The firm anticipatad upcn hisz reicining it ae
partner in August of this year that he would not record
significant billable hours. His compensation has not been tied to
specific billable hours nor specific time spent on firm
activities. His compensation reflects a pc:g:iotary interest in
the firm and his value to the partnership other than specific time
g t on firm business and billable 8. He has complete
discretion in the use of his time and no reduction of income from
the firm would be made even if during the period of campaign he
had spent no time providing services to the firm’s clients.

Since rejoining the law firm and prior to the November
election, Thornburgh received a single draw payment of §$5,000.
Any individual concluding that a payment of this size is
disproporticnate to Thornburgh’s value to Kirkpatrick & Lockhart
is woefully ignorant of the economics of the practice of law.
any reasonable analysis, the value to the firm of Kirkpatrick &
Lockhart vastly exceeds the compensation received during this
period by Mr. Thornburgh.

During the period of Thornburgh’s senate campaign, certain
incidental expenses were incurred by the law firm on behalf of the
Thornburgh for Senate Committee. The Committee has been billed
for all such costs incurred by the firm. These costs included
clerical, reproduction and communications costs. The billing
occurred in a commercially reasonable time and the firm has
received appropriate payment in a timely fashion. Any additional
incidental firm expenses which could be reasonably concluded to
benefit the Committee, will be reimbursed by the Committee. See
Affidavit of Raymond Dimuzio, attached hereto as Exhibit A.

The situation under consideration in this matter appears to
be materially indistinguishable from the situation considered by
the Commission in Advisory Opinions 1979-58 and 1980-107, when the
Commission concluded that an individual may participate in a
campaign for federal office without his income from his law firm
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Lawrence M.

November 19, 1991
Page 5
constituting a contribution for purposes of the Act. The

gnrticular factual circumstances presented here are clearly
istinguishable from those present to the Commission in its
Advisory Oginion 1980-115. Unlike the lawyer candidate in that
Advisory Opinion request, Mr. Thornburgh’s compensation is not
dependent in any rt on the number of client billable hours he
gﬂrforns. This has n the consistent arrangement between Mr.

hornburgh and the firm for many years before Mr. Thornburgh
became a candidate for the Senate.

A firm in kind contribution might have occurred if any
increase in the firm’'s overhead or operating expenses were
attributable to any campaign activities which were not reimbursed
by the Committee. This is not the circumstance present in this
matter.

Conclusion

The law firm of which Mr. Thornburgh is a members,
Kirkpatrick & Lockhart, is justifiably proud of its history of
encouraging its members and employees to participate in political
and public service. Surely neither the public good nor policy
goal of Congress expressed when enacting the Act would be served
by the Commission analyzing it in a manner to chill the
participation of members and employees of a law firm in the
political process. The firm has scrupulously avoided seeking work
which raise issues of improper influence. When Richard Thornburgh
was governor of Pennsylvania, the firm did not seek substantial
legal representations of the Commonwealth in matters which the
firm was imminently qualified, even though such representation
would have violated no ethical or state restriction. Mr.
Thornburgh has avoided any contact with client matters which raise
even a specter of a potential conflict with his prior position as
United States Attorney General.

For these reasons, the Commission should immediatel¥

determine to close this matter. If you should have any additiona
questions in regard to this matter, please contact my office.

E. Mark Braden

Attachments

dcplemb 1 73584 11591002-tetter Nobie
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NAME OF COUNSEL: _E- Mark Braden

Baker & Hostetler

ADDRESS:
1050 Connecticut Ave., NW., Suite 1100
Washington, DC 20036

TELEPBOME : (202) R61-1504

The above-named individual is hereby designated as my

counsel and is authorized to receive any notifications and other

™ ;
0 communications from the Commission and to act on my behalf before
W the Commission.
™ Nov. 21, 1991
- Date
o
T
RESPONDENT'S NAME: Raymond P. Dimuzio
=
o~ ADDRRESS : 3000 Two Oliver Plaza
o Pittsburgh, PA 15222
HOME PBONE: (4]12) 0963-5200
BUSINESS PRONE: (4123 3368-7210
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AFFIDAVIT OF RAYMOND P, DIMUZIO

I, Raymond P. Dimuzio, of the City of Pittsburgh,
Commonwealth of Pennsylvania, under penalty of law do hereby state
the following to be true and correct to the best of my knowledge
information and belief:

1. I was the Campaign Treasurer of the Thornburgh for
Senate Committee ("Committee”), the principal campaign committee
of Richard Thornburgh. Richard Thornburgh sought election to the
United States Senate from Pennsylvania in the Special Election
held November 5, 1991.

- - To my knowledge the Thornburgh for Senate campaign
received no in kind contributions from the law firm of Kirkpatrick
& Lockhart ("firm").

v - Certain incidental expenses and disbursements were
incurred by the firm for activities on behalf of the Thornburgh
for Senate Committee.

4. The Committee has reimbursed the firm for all such
charges for the period of August 19 through October 15, 1991.

5. I anticipate there will be other additional minor
expenses which the Committee will pay upon receiving the
appropriate documentation from the firm.

6. The Thornburgh for Senate Committee has received no

contribution of money from Kirkpatrick & Lockhart. Members of the




firm and affiliated political committee did make contributlons to

the Committee.

Subscribed and sworn to before me this oRfef day of‘lgyﬁ_,
1991.

m,'_;-: AL SEAL
JEAN DONATELL!, NOTARY PUBLIC
PITTSEURGH, ALLEGHENY COUNTY
MY COMMISSION EXPIRES MARCH 20, 1993

Member, Penrsylva e ~seodiabon of Notaries




WILEY, REIN & FIELDING

1776 K STREET, N.W.
WASHINGTON, D. C. 20008
(202) 420-7000
December 10, 1991 FACSIMILE
JAN WITOLD BARAN (202) 429-7049
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Attn: Helen Kim, Esqg.

Re: MURs 3428 & 3435 (Kirkpatrick & Lockhart)

Dear Mr. Noble:
This Response and the attached affidavit are submitted on
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behalf of Kirkpatrick & Lockhart ("Law Firm") in reply to

Complaints filed by Michael Waldman on behalf of Public citizen's

Congress Watch ("PCCW") and by Bob Barnett on behalf of the

Democratic Party of Pennsylvania and designated Matters Under

Review ("MUR") 3428 and 3435, respectively.! For the reasons set

forth herein, the Federal Election Commission ("FEC" or
"Commission") should find no reason to believe that the Law Firm

has violated any provision of the Federal Election Campaign Act of

. Kirkpatrick & Lockhart does not waive the right to
confidential treatment of the commercial and financial
information provided in this response. See 11 C.F.R.

§ 4.5(a)(4). Respondent specifically requests that
information concerning the finances of Kirkpatrick &
Lockhart, including but not limited to the amount of partner
compensation, contained in any of its submissions in this
matter be deleted before the file in this matter is placed on

the public record.
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1971, as amended, 2 U.S.C. §§ 431-455 ("Act"), specifically the
contribution limitations and prohibitions contained in 2 U.S.C.

§§ 441lc(a) and 441a(a) (1) (A).

BACKGROUND
A. Richard Thornburgh's History of Employment with
Kirkpatrick & Lockhart

Former Attorney General Richard Thornburgh has had a long-
standing relationship with Kirkpatrick & Lockhart, a law firm with
a principal office in Pittsburgh, Pennsylvania and other offices in
Washington, D.C., Boston, Harrisburg, and Miami. Affidavit of
Edward A. Craig, III before the Federal Election Commission
(hereinafter "Craig Aff.") at § 1. Exhibit 1. Specifically, Mr.
Thornburgh has been employed by, or has been a member of, the Law
Firm for more than 30 years, with breaks in service during periods
of government employment. JId. ¥ 2. "Mr. Thornburgh was first
employed by the Firm as an associate in March, 1959." JId. ¥ 3. He
first ran for public office in 1966, and was defeated. Id. During
this campaign, and thereafter, he continued to practice at the Law
Firm and received his full salary and benefits. Id. Thus, Mr.
Thornburgh worked at the Law Firm until his resignation in July,
1969, "upon his appointment as U.S. Attorney for the Western
District of Pennsylvania.”" Id. ¥ 4. Mr. Thornburgh returned to
private practice in March, 1977, at which time he was elected
partner of the Law Firm, thereby acquiring a proprietary interest
in the Law Firm. Id. ¢ 5.

While practicing law at the Law Firm, Mr. Thornburgh began in

January, 1978, to campaign for the Governorship of Pennsylvania and

2
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was elected Governor in the November, 1978, general election. Id.
§ 6. During this campaign period, Mr. Thornburgh received "his
full draw and benefits."” JId. "He resigned from the Firm in
January, 1979, to assume the position of Governor" of Pennsylvania.
1d.

After serving two four-year terms as Governor, Mr. Thornburgh
again returned to the private practice of law in February, 1987,
when he was re-elected a partner in the lLaw Firm. JId. ¢ 7. His
monthly draw rats, in accordance with the lTaw Firm's practice, was
premised upon an annual distributive share of . Id. The
determination of his distributive share was based on various
factors, many of which were intangible benefits provided by Mr.
Thornburgh's association with the Law Firm. Id. 9 12. In re-
electing Mr. Thornburgh to the partnership and determining his
share of the partnership, the Law "Firm acted on the belief that
his legal skills, broad experience in government, professional
standing, reputation in the community and distinguished record of
public service would benefit the Firm, enhance its professional
standing and reputation and enhance its ability to serve and to
attract clients."® JId. Billings and billable hours "were not a
factor in a decision to make him a partner or in setting his draw."
Id. In fact, "[f]rom February, 1987, through the date of his
resignation in 1988, Mr. Thornburgh had billed a total of
billable hours . . . ." Id. at ¢ 8.

In June, 1987, Mr. Thornburgh was appointed Director of the

Institute of Politics of the John F. Kennedy School of Government
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of Harvard University, and upon assuming that position, served
dually as partner of the Law Firm and Director of the Institute.
Id. § 7. Mr. Thornburgh's monthly draw rate was revised to reflect
an $85,000 reduction in his assumed annual distributive share, a
figure representing his Institute salary. JId. 9 14.

In July, 1988, President Reagan nominated Mr. Thornburgh to be
Attorney General of the United States. Upon his confirmation as
Attorney General on August 12, 1988, he resigned from the Law Firm.
Id. § 8. Mr. Thornburgh served as Attorney General until his
resignation on August 15, 1991. Effective August 19, 1991, Mr.
Thornburgh was again elected partner of the Law Firm. JId. ¥ 9.

Mr. Thornburgh's monthly accruals "“are premised on the same
original assumed annual distributive share of profits" as during
his most recent tenure with the Law Firm in 1987-1988.° Id. ¥ 15.
Once again, Mr. Thornburgh's partnership share level is not based
on billable client hours, but on the same variety of factors relied
upon by the Firm in 1987-88 in determining his annual distributive
share. JId. 9 12. In accordance with the Law Firm's partnership
agreements and practices, Mr. Thornburgh's partnership account has

been credited each month with "a percentage of 1/12th of his([]

X "Individual partner accounts are credited with
monthly accruals in anticipation of the partner's year-end
distributive share. In general, each partner's monthly
accruals are equal to a percentage of 1/12th of his/her prior
year's distributive share. In the case of a partner who
recently joined the Firm, the monthly accrual is made based
on an estimate as to what that partner's distributive share
would have been had he or she been a partner during the prior
year." Craig Aff. at § 11.
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prior year's distributive share," or in Mr. Thornburgh's case, a
percentage of 1/12th of his 1987/1988 distributive share. Id. ¢
11. Once credited to his account, Mr. Thornburgh has the right to

seek distributions from his monthly accruals.

ARGUMENT
A. The Compensation Received by Richard Thornburgh from

Kirkpatrick & Lockhart Does Not Constitute a Contribution
to His Political Campaign

The Complaints call into question the financial arrangements
between the Law Firm and former Attorney General Thornburgh,
arguing that he would be performing "no substantial gainful
activity" at the Firm prior to the November election while earning
"a substantial income as a partner at Kirkpatrick & Lockhart,"”
thereby resulting in a political contribution. In short, the
complainants apparently believe that merely by Mr. Thornburgh's
being a partner in the Law Firm, the firm has, de facto, made a
contribution to Mr. Thornburgh's campaign. Under the facts of this
case, that assertion is not correct.

A partner's distributive share at Kirkpatrick & Lockhart
depends on a determination by the Management Committee as to the
"value of each partner's contribution®. JId. § 10. A review of Mr.
Thornburgh's compensation during his most recent previous tenure
with the Firm evidences that the Law Firm has a history of
compensating Mr. Thornburgh on the basis of a variety of
contributions to the Law Firm beyond "billable hours," and that it

again followed this practice once he rejoined the Law Firm in




August of 1991. Prior to 1991, Mr. Thornburgh most recently was a
partner from February 1, 1987 through August 12, 1988, following

the completion of his second term as Governor and preceding his

appointment as Attorney General. When he rejoined the Firm in

February, 1987, his monthly draw rate was premised upon an assumed
annual distributive share of profits. JId. 1 14. "In both

fiscal 1987 and fiscal 1988, the Management Committee of the Firm
regarded Mr. Thornburgh's billings and billable hours as
de minimis™ and those figures were not "a factor in determining his
distributive share of profits.” Id.

"The current financial arrangements between the Firm and
Mr. Thornburgh -- his monthly accruals -- are premised on the same
original assumed annual distributive share of profits as when he
rejoined the Firm as a partner in 1987." JId. ¥ 15. As in 1987-88,
the Management Committee anticipates that Mr. Thornburgh's billable
hours and billings will be de minimis and will not be a factor in
determining his distributive share from the Law Firm. Id. This
practice is expressly in accord with Advisory Opinions previously
issued by the Commission. Thus, the monthly accruals received by
Mr. Thornburgh since he rejoined the Law Firm do not constitute
"contributions" in wviolation of the Act.

1. Ihe Law

The Commission has issued several Advisory Opinions addressing
whether a partnership would be making a contribution to a campaign
in various circumstances. The Commission has recognized that

billable hours may not be the exclusive factor, or even a relevant




factor in determining partner compensation. Rather, the Commission

has held that there may be many relevant factors in determining a
partner's distributive share of a Law Firm's profits.

Thus, in Advisory Opinion 1980-107, where a senior partner in
a lawv firm was engaged in a substantial amount of political
activity (almost all of his time during the normal work week) for
the Reagan-Bush campaign committee, the Commission ruled that no
"contribution® arose even though almost all the partner's time was
devoted to campaign business, and his share of the firm's net
income would not be diminished. Fed. Election Camp. Fin. Guide
(CCH) q 5555 (1980). Recognizing that his draw was not tied to the
number of hours he worked, but to a proprietary interest in the
firm, and that his compensation reflected a variety of factors,
including "status in the Bar, ability to attract clients,
effectiveness in problem solving and value as a counselor to other
attorneys in the firm and clients,” the Commission concluded that
"this partner may volunteer his time to the Committee without his
income from the firm constituting an in-kind contribution for
purposes of the Act.® JId.

Essentially, therefore, the Commission acknowledged that the
partner's value to his law firm was what he did for it in a broad
sense, and that his draw "was not tied to the number of hours
worked, but, rather, was based on a proprietary interest in the
firm which reflected a number of factors, including stature in the
Bar, ability to attract clients, problem solving, and counseling,

among others."




Similarly, in Advisory Opinion 1979-58, Fed. Election Camp.
Guide (CCH) ¥ 5465 (1980) a senior partner in a law firm wanted to
engage in fundraising and political activities for the Carter-
Mondale campaign committee as a volunteer without the firm making a
contribution. As in Advisory Opinion 1980-107, the firm's policy
on compensation paid to this partner was not tied to the number of
hours he worked, but rather was:

based on his proprietary or ownership interest
in the firm, which reflects a variety of
historical factors, including seniority of
service in the firm, statuis in the Bzr,
ability to attract clients, effectiveness in
problem solving, value as a counselor to other
attorneys in the firm, and the like. Jd.

The Commission concluded that since the partner had
discretion in the use of his time and that, accordingly, no
reduction of income would be made even if he spent less time on

firm matters, the "income from the firm would not constitute an in-

kind contribution to the Committee for purposes of the Act." Id.

The Commission distinguished that situation from those in which the
compensation of a law firm partner campaigning for Federal office

was dependent, at least in part, on the number of billable client

hours he recorded.?

’ Only when billable hours have been identified as a

relevant factor in determining a partner's distributive share
has the Commission found that a "contribution" could arise.
Thus, in Advisory Opinion 1980-115, the Commission dealt with
a situation involving a partner in a law firm who was himself
a candidate for Congress. Fed. Election Camp. Guide (CCH) 9
5559 (1980). The partner held a percentage ownership
interest in the firm which was based on a wide variety of
factors, including "seniority of service in the firm, stature
in the Bar, number of client billable hours, results achieved
for clients, ability to attract clients, effectiveness in

8




2. Discussion

Consistent with these Advisory Opinions, Kirkpatrick &
Lockhart has not made a "contribution" by compensating former
Attorney General Thornburgh while he was a candidate for the U.S.
Senate. As discussed above, Mr. Thornburgh has had a relationship
with the Law Firm for more than 30 years during which time he
entered and left prestigioui positions in government service. As
recegnized by the Commission, some law firm partners are
compensated in proportion to their client billings, while others
are paid for their tangible and intangible contributions in terms
of attracting new business, new lawyers, and advising existing
clients. In Mr. Thornburgh's case, each time he was elected a
partner of the Law Firm, the Firm acted on the belief that his
legal skills, broad experience in government, professional stature,
reputation in the community and distinguished record of public
service would benefit the Firm, enhance its professional standing

and reputation and enhance its ability to serve and to attract

problem scolving, value as an advisor to other attorneys in
the firm, and other considerations."™ The Commission ruled
that because the partner's compensation was dependent in part
on the "number of client billable hours," the firm would be
making a contribution to the extent that his compensation was
not reduced to reflect the lower number of hours he would
work because of his campaign.

Nonetheless, the Commission reiterated that it defers to
a partnership's compensation procedures, and recognizes that
firms could benefit from other aspects of a partner's
presence in the firm, such as greater stature in the Bar and
an increased ability to attract clients. Thus, the
Commission found that there would be no "contribution" if
there was "an indication that [the partner's] value to the
firm throughout the year has increased to offset the
reduction in [his] client billable hours." Id.




clients. Craig Aff. at § 12. The Law Firm has not considered Mr.
Thornburgh's billable hours as relevant in determining his

compensation. See Id. 99 14-15. Furthermore, as in Advisory

Opinions 1980-107 and 1979-58, Mr. Thornburgh has a proprietary

interest in the Law Firm and his annual "draw" or compensation is
directly based on that interest.

The Complaints allege that Mr. Thornburgh's partnership share
constitutes a "contribution" because during the campaign he "would
not have to ‘'‘carry a partner's work load.'" PCCW Complaint at 2.
However, this allegation is meaningless in the context of general
compensation practices in the legal community. Complainants have
concentrated on "billable hours,”® but their focus is misplaced;
compensation is determined by a wide variety of factors, set
independently by each law firm, and the Commission explicitly has
recognized this in its Advisory Opinions.

In electing former Attorney General Thornburgh partner in
August, 1991, and determining his monthly draw rate, the Law Firm
acted consistently with its past arrangements with him when he was
not a candidate. The Law Firm has anticipated that significant
benefits will flow from its present association with him in view of
his recent service as a senior member of President Reagan's and
President Bush's cabinet, and as the nation's chief law enforcement
officer. Id. ¥ 13. Compensation based on such benefits tc the Law
Firm meets the analysis employed by the Commission in the Advisory
Opinions discussed above, in which a partner's presence as a member

of a firm, and his proprietary interest in the firm, were seen to

10
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provide justifiable grounds for compensation exclusive of a
specified amount of client billable hours. Thus, the Commission
has allowed law firms to compensate partners involved in political
campaigns without reference to hours worked at the firm, where the
firm gained 6thar advantages, and where the partner's compensation
(as here) was tied to his ownership interest in the firm. AO's
1979-58 and 1980-107.

Mr. Thornburgh's Law Firm activities during the period from
his rejoining the Law Firm in August, 1991, to the general election
in November reflect that "he has fulfilled the Firm's expectations
in this regard, particularly by meeting with individual Firm
clients and consulting with Firm lawyers on certain client
matters.® Jd. ¥ 17. Mr. Thornburgh has, and will continue to
receive a distributive share of profits for the activities he has
engaged in as partner and for the intangible benefits accruing to
the Firm since his return. Further, the current financial
arrangement between Mr. Thornburgh and the Law Firm duplicates
their earlier arrangement from 1987-88, during the period after he
left the Governorship and until he became Attorney General. His
draw rate reflects the long-standing relationship between him and
Kirkpatrick & Lockhart, his efforts on behalf of the Firm to date,
and his ability in the State of Pennsylvania and elsewhere to
attract new clients, counsel existing clients and the Firm's
attorneys, and serve in a variety of roles within and outside the
Firm. While it is true that Kirkpatrick & Lockhart is a government

contractor, the compensation it has paid Mr. Thornburgh does not

11
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constitute a "contribution" and therefore does not violate 2 U.S.C.
§ 441c(a). Nor has the Law Firm violated the limitation on
partnership contributions contained in 2 U.S.C. § 441a(a) (1) (A) or

any other provision of the Act since it has made no contributiocn.

B. [Kirkpatrick & Lockhart Has Not Violated the Act's
Restrictions Regarding In-Kind Contributions to a
Campaign Committee

The Complaint in MUR 3428 also alleges that the Law Firm has
violated the Act by providing "things of value" (i.e., office
space, equipment, and support staff) to Mr. Thornburgh in an effort
to avoid limitations on permissible campaign contributions by
partnerships.

However, the Law Firm has not violated the Act's provisions
with respect to office space, equipment, and the salary and
benefits accorded to Mr. Thornburgh's “support staff." Since
rejoining the Law Firm, Mr. Thornburgh has maintained an office and
a secretary there. However, this is an essential aspect of his
functioning as a partner of the Firm. It is inconceivable that he
would be elected partner, but not allowed to have an office or
phone until the end of the campaign.

Further, the campaign received no contribution from this
office support. Indeed, in order to avoid any gquestion, the Law
Firm billed the campaign 100 percent of the value of Mr.
Thornburgh's secretary during this time. In fact, the Law Firm has
billed the Thornburgh campaign for the value of any support
services used to benefit the campaign. Thus, to comply with

applicable provisions of the Act, the Law Firm segregated all

12
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expenses incurred in connection with Mr. Thornburgh's Senate
campaign (including 100 percent of the salary and fringe benefits
of his secretary and all identified postage, copying, telephone,
etc.) from his expenses incurred in service to the Firm. Craig
Aff. at § 16. Thus, on October 17, 1991, the Law Firm billed the
Thornburgh for Senate Committee s4,715.6; for secretarial services
and overtime, document preparation, telecommunication costs,
transportation, and refreshments for the period from August 19,
19921 {(wvhen Mr Thornburgh returned to the Firm) to October 15,
1991. A second bill for subsequent services was also sent. Both
bills were paid promptly. See Exhibit A to Craig Aff. Thus, Mr.
Thornburgh's campaign is paying for all of the services of the law
firm which it is using.

CONCLUSION

For the reasons set forth above, the Commission should find no

reason to believe that Kirkpatrick & Lockhart violated the Act.

Sincerely,

Ci/ Jan Witold Baran
Carol A. Laham
Dan Renberg

Counsel for
Kirkpatrick & Lockhart

cc: Edward A. Craig, III

13
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BEFORE THE FEDERAL ELECTION COMMISSION

City of Washington )
MURs 3428 and 3435

District of Columbia )
AFFIDAVIT OF EDWARD A. CRAIG, III

EDWARD A. CRAIG, III, first being duly sworn, deposes
and says:

1; 1 am Edward A. Cralig, III, Chai
Management Committee of the law firm of Kirkpatrick &
Lockhart ("the Firm"). The Firm has offices in Pittsburgh,
Boston, Washington, D.C., Miami, and Harrisburg.

- 18 Richard L. Thornburgh has been employed by, or
been a member of, the Firm, with certain breaks in service
during periods of government employment for more than thirty
(30) years.

X Mr. Thornburgh was first employed by the Firm
as an associate in March, 1959. He ran successfully in the
May, 1966 primary election for the Republican nomination as a
candidate for the U.S. House of Representatives but was
defeated in the November, 1966 general election. During his
primary and general election campaigns, Mr. Thornburgh
continued to practice law at the Firm and continued to
receive his full salary and benefits.

4. Mr. Thornburgh resigned from the Firm in July,

1969 upon his appointment as U.S. Attorney for the Western

District of Pennsylvania.
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5. Upon his resignation from the Department of
Justice in March, 1977, Mr. Thornburgh was elected partner of
the Firm and returned to active practice in March, 1977. As
a partner, Mr. Thornburgh has a proprietary interest in the
Firm.

6. Beginning in January, 1978, Mr. Thornburgh

campaigned for the Governorship of the Commonwealth of

Pennsylvania. He ran successfully in the gubernatorial
primary in May, 1978 and was elected Governor in the
November, 1978 general election. During his primary and
general election campaigns, Mr. Thornburgh continued to
practice law with the Firm and received his full draw and
benefits. He resigned from the Firm in January, 1979 to

assume the position of Governor.

p After serving two four-year terms as Governor,
Thornburgh was elected a partner of the Firm and returned to
the practice of law on February 1, 1987. At this time, Mr.
Thornburgh’s draw rate, in accordance with Law Firm practice,
was premised on an annual distribution share of « In
June, 1987, he was appointed Director of the Institute of
Politics of the John F. Kennedy School of Government of
Harvard University, and upon assuming that position, served
in the dual roles of a partner of the Firm and Director of
that Institute.

8. In July, 1988 Governor Thornburgh was

nominated by President Reagan to the position of Attorney




General of the United States. He resigned from the Firm,

effective upon his confirmation as Attorney General, which

took place on August 12, 1988. From February, 1987, through

the date of his resignation in 1988, Mr. Thornburgh had
billed a total of billable hours, or an average of
billable hours per month.

9. Upon Attorney General Thornburgh’s resignation
from that office on August 15, 1991, he was again elected a
partner of the Firm effective August 19, 1991.

10. The Firm’s Management Committee allocates
shares of the Firm’s net profits to each partner at the end
of the calendar year. There is no formula by which
distributive shares are determined. Rather, distributive
shares depend on a determination by the Management Committee
as to the value of each partner’s contribution to the Firm.

11. Individual partner accounts are credited with
monthly accruals in anticipation of the partner’s year-end
distributive share. 1In general, each partner’s monthly
accruals are equal to a percentage of 1/12th of his/her prior
year’s distributive share. In the case of a partner who
recently joined the Firm, the monthly accrual is made based
on an estimate as to what that partner’s distributive share
would have been had he or she been a partner during the prior
year.

12. Each time Mr. Thornburgh was elected a partner

of the Firm, the Firm acted on the belief that his legal




skills, broad experience in government, professional

standing, reputation in the community and distinguished
record of public service would benefit the Firm, enhance its
professional standing and reputation and enhance its ability
to serve and to attract clients. Billings and billable hours
were not a factor in a decision to make him a partner or in
setting his draw.

13. The Firm anticipates that similar benefits
will again
Governor and former Attorney General Thornburgh. Mr.

™ Thornburgh’s insights with respect to political and economic
= developments, both domestically and internaticnally, may be
s of benefit to the Firm’s partners, may assist the Firm’s
clients in their business activities, and may assist the
Firm’s ongoing client development activities. In addition,
O Mr. Thornburgh enhances the professional skills offered by
< the Firm to its existing and prospective clients through his
J knowledge of the processes and personalities involved in
Federal and state government and in international affairs.
His affiliation with the Firm is expected to benefit the
Firm’s ongoing efforts to recruit new lawyers and may have a
significant impact on the Firm as it pursues its long-term
growth plans. He is also expected to conduct Continuing
Legal Education sessions for the Firm’s young lawyers. It is

also anticipated that Mr. Thornburgh will become active in

local, state, and national business organizations and may be
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asked to serve on the Board of Directors of various

corporations, all in a manner similar to his role with the
Firm prior to being appointed Attorney General.

14. Mr. Thornburgh’s most recent prior tenure with
the Firm, from February 1, 1987 through August 12, 1988,
followed the completion of his second term as Governor and
preéeded his appointment as Attorney General. At the time he

rejoined the Firm in February, 1987, his monthly draw rate

Was pPlemised upon a annual dietributive share of
profits. When he was appointed Director of the Institute of
Politics of Harvard’s John F. Kennedy School of Government on
June 1, 1987, Mr. Thornburgh’s monthly accruals were revised
downward to reduce his assumed annual distributive share by
$85,000, the annual salary he received directly from the
Institute. 1In both fiscal 1987 and fiscal 1988, the
Management Committee of the Firm regarded Mr. Thornburgh’s
billings and billable hours as de minimis and not as a factor
in determining his distributive share of profits.

15. The current financial arrangements between the
Firm and Mr. Thornburgh -- his monthly accruals -- are
premised on the same original assumed annual distributive
share of profits as when he rejoined the Firm in 1987. As in

the past, Mr. Thornburgh’s billable hours and billings were

not a factor in determining his distributive share from the

Firm.




16. Since rejoining the Firm, Mr. Thornburgh has
maintained an office and a secretary at the Firm. The Firm

segregated all expenses incurred in connection with his

Senate campaign (100 percent of the salary and fringe

benefits of his secretary and all identified postage,
copying, telephone, etc.) from his expenses incurred in
service to the Firm. To date, the firm has issued two bills
to the Thornburgh for Senate Committee, both of which were
paid promptly. See Attachment A.

17. Notwithstanding the burdens of a political
campaign, Mr. Thornburgh engaged in certain client-related
and Firm-related matters during the course of his candidacy
for the U.S. Senate. Since August 19, when he returned to
the Firm, Mr. Thornburgh has fulfilled the Firm’s
expectations in this regard, particularly by meeting with
individual Firm clients and consulting with Firm lawyers on
certain client matters.

18. Finally, Mr. Thornburgh remains a partner in the
Firm and we expect that he will continue to fully contribute
to the Firm in the upcoming years. We also expect that he
will meet or exceed the billable hours which he recorded in

1987-1988 during the same period in 1991-1993.




The above information is true and correct to the best of

my knowledge, information and belief.

Edward A. Craig,

Signed and sworn to before me
this Q© day of December, 1991.

Notary Public

My Commission Expires:
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KIRKPATRICK & LOCKHART

1500 OLIVER BUILDING
PITTSBURCH, PENNSYLVANIA 1522253719
TERMVIONS (i) V34400

October 17, 1991

Thornburgh for Senate Committee

P. 0. Box 22070
Pittsburgh, PA 15222-0998

B S S S — e S e L T ——
~N
o For the period from August 19, 1991 through October 15, 1991:
©  DISDURSEMENTS AND OTHER CHARGES
3 Secretarial Services and Overtime $3,496.19
™N
Document Preparation 643.43
™
o Communication Costs 546.34
~ Transportation and Refreshments . TN
)
TOTAL $4,715.64
™
N

r
CCT 13 1991

ey 3 1YY
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4,715.844d
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KIRKPATRICK & LOCKHART

1500 OLIVER BUILDING
PITTSOURGH, PENNSYLVANIA 152225319
TEUEMIONE (1D 19430

November 15, 1991

Thornburgh for Senate Committee
P. O. Box 22070
Pittsbucrgh, PA 15222-0998

T T

For the period from October 16, 1991 through October 31, 1991:

DISBURSEMENTS AND OTHER CHARGES
Secretarial Services and Overtime $1,100.00
Document Preparation 765.00

Communications Costs . 151.40

$2,016.40

196810.101 2,016.404d
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PuBLIC CITIZEN LITIGATION GROUP
suiTE 700 G2HAR -3 AMIO: 41
2000 P STREET N W
WASHINGTON, D C 20038

(202) 833-3000

March 2, 1992

Lawrence Noble, Esqg. Mmuk 3‘43?
General Counsel

Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Hd €- 4VH 26

Dear Mr. Noble:

As you know, Michael Waldman, Director of Public Citizen'¥
Congress Watch, filed a complaint with the Federal ElecLiof
Commission against Kirkpatrick & Lockhart on October 3, 1991,
requesting an investigation into possible violations of the Federal
Election Campaign Act by Kirkpatrick & Lockhart. Mr. Waldman's
complaint suggested that Kirkpatrick & Lockhart may have
contributed to the 1591 campaign of Richard Thornburgh for a United
States Senate seat from Pennsylvania, in violation of 2 U.S.C. §
441c(a) and 2 U.S.C. § 441a(a)(1)(r).

Over 120 days have passed since Mr. Waldman filed this
complaint, yet there is no public indication that the Commission
has taken any action on the complaint. Under 2 U.S.C. §
437g(a) (8) (A), Mr. Waldman has the right to file suit against the
Commission in District Court and to seek a judicial order
compelling the Commission to act on his complaint. It is Mr.
Waldman's hope that such a lawsuit can be avoided. Mr. Waldman
also understands that the primary election season is a very busy
one for the Commissiocn. Nevertheless, the Ccmmission cannot allow
election law complaints to disappear into a void of non-action.

Mr. Waldman therefore insists that the Commission take public
action on his complaint with 60 days of the date of this letter.
If the Commission has not taken any action by that time, he will
consider resorting to the judicial remedies provided by the Federal
Election Campaign Act.

Very truly yours,

Pa .Q. Wolfson

NOISS M09 NOj 19347
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

March 18, 1992

Paul R.Q. Wolfson

Public Citizen Litigation Group
Suite 700

2000 P Street, N.W.

Washington, D.C. 20036

RE: MUR 3428

Dear Mr. Wolfson:

This is to confirm receipt of your letter dated March 2,
1992 pertaining to the complaint Michael Waldman, Director of
Public Citizen’'s Congress Watch, filed on October 3, 1992, with
the Federal Election Commission.

The Federal Election Campaign Act of 1971, as amended,
prohibits any person from making public the fact of any
notification or investigation by the Commission, prior to
closing the file in the matter, unless the party being
investigated has agreed in writing that the matter be made

public. See 2 U.S.C. § 437g(a)(4)(B) and § 437g(a)(12)(A).
Because there has been no written agreement that the matter be
made public, we are not in a position to release any information
at this time.

We appreciate your attention to this matter and will notify
Mr. Waldman as soon as the Commission takes final action on his
complaint. We cannot, of course, advise Mr. Waldman concerning
his contemplated action pursuant to 2 U.S.C. § 437g(a)(8).

ncerely,

[/Helen J. Kim

Attorney
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FEDERAL ELECTION COMMISSION '

999 E Street, N.W.
Wwashington, D.C. 20463 SHSITWE
FIRST GENERAL COUNSEL'’S REPORT

MURs 3428 and 3435

DATE COMPLAINT RECEIVED

BY OGC: October 4, 1991

October 21, 1991

DATE OF NOTIFICATION TO

RESPONDENTS: October 8, 1991
October 23, 1991

STAFF MEMBER: Helen J. Kim

COMPLAINANTS: Michael wWaldman, Director of
Public Citizen’s Congress Watch

Bob Barnett, Executive Director
of The Democratic Party of
Pennsylvania

RESPONDENTS: Kirkpatrick & Lockhart

Thornburgh for Senate Committee and
Raymond P. Dimuzio, as treasurer

Richard L. Thornburgh

RELEVANT STATUTES: U.8.C. 431(B)(A)(1)
U.S.C. 441la(a)(1l)(A)
U.8.C. 441la(f)
0.8.C- 441c(a)(
g.8.C. 44l1cla)(
1 C.F.R. § 100.7(a
1 C.r:R. § ¥10.10

1)
2)
)(

1)(iii)(A)

INTERNAL REPORTS CHECKED: Public Record
FEDERAL AGENCIES CHECKED: None

L GENERATION OF MATTER

These matters arose from two complaints, submitted to the
Commission on October 4, 1991 by Michael Waldman, Director of
Public Citizen’s Congress Watch, and on October 21, 1991 by

Bob Barnett, Executive Director of The Democratic Party of
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Pennsylvania. The complaints allege that Kirkpatrick & Lockhart
violated provisions of the Federal Election Campaign Act of 1971,
as amended ("the Act"), by making prohibited contributions to
Richard Thornburgh's campaign. The complaints also allege that
Richard L. Thornburgh, Thornburgh for Senate Committee
("Committee") and Raymond P. Dimuzio, as treasurer, violated
provisions of the Act by accepting prohibited contributions.

The respondents were notified of the complaints by letters
dated October 8, 1991 and October 23, 1991. Mr. Thornburgh and
the Committee were given a twenty day extension of time to respond
to the complaints. The Commission granted Kirkpatrick & Lockhart
a thirty-nine day extension of time to respond. MNr. Thornburgh
and the Committee submitted responses on November 19, 1991,
Kirkpatrick & Lockhart submitted its response on December 10,
1991.

II. FACTUAL AND LEGAL ANALYSIS

A. Backgrcund

Richard L. Thornburgh was a candidate in the November 5,
1991 special election for the U.S. Senate from Pennsylvania.1
Before entering the race, Mr. Thornburgh resigned as Attorney
General of the United States on August 15, 1991 and joined
Kirkpatrick & Lockhart as a partner on August 19, 1991. Shortly
after his arrival at the firm, Mr. Thornburgh announced his

candidacy for the Senate on August 29, 1991.

1. Mr. Thornburgh lost the special election.
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Mr. Thornburgh first joined Kirkpatrick & Lockhart as an
associate in 1959. Ten years later, Mr. Thornburgh left the firm
to become U.S. Attorney for Western Pennsylvania. He then
rejoined the firm in 1977 as a partner and departed two years
later when he was elected Governor of Pennsylvania. After serving
eight years as Governor, he returned to Kirkpatrick & Lockhart as
a partner in 1987 and resigned a year later in 1988 when he was
appointed Attorney General of the United States.

Upon his return to Kirkpatrick & Lockhart in 1991,
Mr. Thornburgh’s compensation as a partner with the firm was based
on the projected annual distribution share of the firm’s proceeds
which was made available to him in monthly accruals of 1/12 of the
annual projected share. The annual projected share for
Mr. Thornburgh was . According to Mr. Thornburgh’s
response, Mr. Thornburgh actually withdrew only $5000 as
compensation during his campaign.

B. THE LAW

The Act defines "contribution" as any gift, subscription,
loan, advance, or deposit of money or anything of value made
by any person to influence any election for federal office.
2 U.S.C. § 431(8)(A)(i). For purposes of the Act, "anything
of value" includes all in-kind contributions. 11 C.F.R.
§ 100.7(a)(1)(iii)(A). The use of a candidate’s personal funds
for campaign purposes is not considered to be a contribution. See

11 C.Fr.R. § 110.10(a). "Personal funds" includes salary and other

income from bona fide employment. 11 C.F.R. § 110.10(b)(2).




Commission regulations permit extensions of credit provided
that such credit is not extended for a length of time beyond
normal business or trade practices. 11 C.F.R. § 100.7(a)(4).
1f, however, credit is extended beyond such time, then the

extension of credit is a contribution unless the creditor has made

a commercially reasonable attempt to collect the debt. 1Id.

The Act prohibits persons from making contributions in
excess of $1,000 to any candidate and her authorized political
committees with respect to a federal election. 2 U.S.C.

§ d44la(a)(1l)(A). "Person™ includes partnerships as well as
individuvals. See 2 U.S.C. § 431(11). Candidates and political
committees may not knowingly accept contributions prohibited by
Section 44la. 2 U.S.C. § 44la(f).

Any person who enters into any contract with the United
States, or any department or agency thereof, for the performance
of personal services is prohibited from directly or indirectly
making any contribution of money or other things of value to any
committee or candidate for public office. 2 U.S.C. § 441c(a)(1l).
The prohibition applies only if the payment for the performance of
such contract is to be made in whole or in part from funds
appropriated by Congress. 1Id. The Act also prohibits any person
from knowingly soliciting a contribution from a federal contractor
as defined by Section 44lc(a)(l). 2 U.S.C. § 441c(a)(2).

C. ANALYSIS

1. Contributions Made by Kirkpatrick & Lockhart

The complaints claim that Kirkpatrick & Lockhart made a

contribution to Mr. Thornburgh’s campaign by compensating




Richard Thornburgh as a partner and allowing his campaign to use

the firm’s office space, equipment, and support staff. The

complaints also claim Kirkpatrick & Lockhart is a government
contractor because it has contracts with the Federal Deposit
Insurance Corp. ("FDIC") and the Resolution Trust Corp. ("RTC"),
Thus, the complaints allege that Kirkpatrick & Lockhart violated

2 U.5.C. § 441c(a)(1l) which prohibits government contracters from
contributing to candidates for public office. The complaints also
allege that the value of the contributions exceeds the $1,000
limit and thus, Kirkpatrick & Lockhart violated 2 U.S5.C.

§ 44la(a)(1)(An).

a. Compensation as Contribution

The main issue presented by the complaints is whether
compensation paid to a partner in a law firm while he is a
candidate for federal office is a contribution by the law firm to
the candidate’s campaign. The complaints claim that the
compensation paid to Richard Thornburgh is a contribution by
Kirkpatrick & Lockhart because Mr. Thornburgh may not be
performing any services in return for his salary. The complaints
argue that the demands of an intense special election campaign
would not allow Mr. Thornburgh to meet the demands of a partner’s
usual workload.

(1). Applicability of Advisory Opinions

In their responses to the complaints, respondents cite
Advisory Opinions in which the Commission addressed the issue of
whether compensation paid to partners of a law firm, who were

either candidates for federal office or who volunteered their
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services to political campaigns, was a contribution by the law
firm. The respondents argue that the compensation arrangement
between Mr. Thornburgh and Kirkpatrick & Lockhart is
indistinguishable from those situations in which the Commission
concluded that salary paid to a partner who was involved in
political activity was not a contribution by the law firm.

In Advisory Opinion 1978-6, the requester was a partner in a
law firm and was also a candidate for the United States Senate.
Because of his added campaign activities, he had expected to
reduce the number of hours that he worked for the firm. The firm,
however, did not adjust his compensation to reflect the decrease
in the number of hours worked for the firm during the campaign.

He asked the Commission whether his compensation as a partner
would be considered a contribution from his law firm.

The Commission advised that, to the extent the candidate’'s
compensation from the law firm is not reduced to reflect the
decrease in the number of hours worked for the firm because of his
candidacy, the amount of the difference between the full amount
paid and the amount reflecting the reduction in hours worked is a
contribution by the partnership. 1In reaching its conclusion, the
Commission relied on Advisory Opinion 1977-68 in which it
concluded that salary earned by a candidate does not qualify as a
contribution from the employer to the extent that: (1) the
requisite bona fide employment relationship exists between the
candidate and his employer, for purposes genuinely independent of

his candidacy; and (2) provided that any compensation paid to the
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candidate is exclusively in consideration of employment services
performed by him.

In Advisory Opinion 1978-6, the Commission reasoned that
insofar as the compensation paid to the candidate is paid
according to the same compensation scheme followed before the
partner’s candidacy, the compensation is not a contribution
because there exists a bona fide employment relationship between
the partner and the firm. However, since the firm’'s policy was to
compensate based partially upon the number of billable hours, the
compensation paid must be reduced to reflect the decrease in the
partner’s workload.

Advisory Opinion 1979-58 involved a senior partner in a law
firm who asked the Commission whether a partner in a law fir~ may
volunteer his services to a campaign committee without causing the
partnership to make a contribution to the campaign. The firm’'s
compensation policy regarding this senior partner was not tied to
the number of billable hours, but was based on his proprietary
interest in the firm which reflected a number of factors including
the partner’s stature in the Bar, ability to attract clients, and
problem solving and counseling skills.

The Commission concluded that the compensation paid to this
partner was not a contribution by the law firm. It concluded that
this situation was distinguishable from the one in Advisory
Opinion 1978-6 because the compensation in that case depended on
the number of hours worked. The Commission reasoned that since

this compensation scheme was not tied to the number of hours

worked for the firm, the partner’s time was his own. Thus, if he




6

|

72 20 409 2

spent hours away from the firm for reasons that were not related
to political activity, his income would not be reduced
accordingly.

In sum, if the partner's compensation was based at all on
the number of billable hours, then a reduction in the number of
billable hours must be reflected by a reduction in salary;
otherwise, the compensation is a contribution. See Advisory
Opinion 1978-6; see also Advisory Opinion 1980-115. On the other
hand, if the partner’s compensation was based entirely on his
proprietary interest in the firm and other intangible factors such
as the partner’s stature in the bar, expsrience, and ability to
draw clients, then any compensation would not be considered a
contribution. See Advisory Opinion 1979-58; see also Advisory
Opinion 1980-107.

When Mr. Thornburgh returned to Kirkpatrick & Lockhart
in 1991, his projected annual distributive share was ¢
resulting in a monthly accrual of . Respondents claim
that Mr. Thornburgh’s distributive share was not based on the
number of hours he billed, but on other factors such as his
professional standing, legal skills, distinguished public service,
ability to attract clients, and problem solving and counseling
abilities.

Although the stated basis for compensation may be
indistinguishable from the opinions cited by the respondents,
therc is a difference between the employment relationships

contemplated in the opinions and the employment relationship in

the present matter. In each of these opinions, a continuous




relationship had already existed between the law firms and the

partners before the onset of the partners’ political activity. As

long as the partner was being compensated in the same manner as he
was before the onset of political activity, there would be no
contribution. The underlying rationale in those Advisory Opinions
was that the continuity of the employment relationship evidenced
that the employment was independent of political activity.

Mr. Thornburgh, however, had no continuous employment with
Kirkpatrick & Lockhart. He had rejoined the firm in 1987,
resigned to become Attorney General for the United States in 1988,
and then returned to the firm in 1991 for only ten days before
announcing his candidacy. The Advisory Opinions on law firm
partners discussed above, did not address the situation in which
an individual joined a law firm immediately before becoming a
candidate. Thus, the opinions cited by the respondents are not
directly on point.

(2). Salary From Bona Fide Employment

Because the Advisory Opinions on law firm partners are
distinguishable from the facts in the present matter, whether a
bona fide employment relationship existed between Mr. Thornburgh
and Kirkpatrick & Lockhart must be examined. As noted above,
candidates may use their personal funds for campaign purposes.
Salary and other income from bona fide employment qualify as
"personal funds." Certain aspects of Mr. Thornburgh’s campaign
and his return to Kirkpatrick & Lockhart, however, raise the
question of whether there was a bona fide employment relationship

between Mr. Thornburgh and the firm.
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The unique circumstances of the November 1991 special
election raise doubts as to whether Mr. Thornburgh actually
rendered any services for Kirkpatrick & Lockhart in exchange for
his compensation. In an affidavit, Edward Craig, Chairman of

the Management Committee of Kirkpatrick & Lockhart, stated

without detail that Mr. Thornburgh "fulfilled the Firm’s
expectations . . . by meeting with individual Firm clients and
consulting with Firm lawyers on certain client matters."
Attachment 1 at p. 19. Upon his return to the firm, however,

Mr. Thornburgh had only two months teo campaign for the U.S. Senate
special election. 1It is unlikely that the tight schedule of an

intense two month campaign would allow Mr. Thornburgh to conduct a

substantial amount of activity for the fir-.z

2. Indeed, statements made by Mr. Thornburgh himself gquestion
the level of activity he conducted for Kirkpatrick & Lockhart. It
appears that the firm’s clients include some hazardous waste
management companies. This representation drew protests from
environmental groups concerned with the possibility that

Mr. Thornburgh’s relationship with the firm may have given these
clients an advantage in obtaining operating licenses from the
local government. In a news account submitted with the
complaints, Mr. Thornburgh attempted to distance himself from
involvement with these firm clients to defend his environmental
record:

"I don't represent them. If [Kirkpatrick
& Lockhart) does represent them, it has no
connection with me."

Thornburgh attempted to downplay his
overall involvement with Kirkpatrick. But
his effort left his actual level of
involvement with the firm and its clients open
to debate.

"My representation is confined to
advising my partners in matters that they are
handling.”™. .
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The respondents’ main argument is that Mr. Thornburgh'’s
compensation was based on his proprietary interest in
Kirkpatrick & Lockhart which reflected a number of intangible
factors, and not on the number of hours he billed. Mr. Craig
stated that each time the firm had elected Mr. Thornburgh as
partner, it did so based on the belief that Mr. Thornburgh’s
unique qualifications would benefit the firm by enhancing its
professional standing and ability to attract clients. Mr. Craig
also stated that Mr. Thornburgh had always received a full
partnership draw, even though the number of hours he billed was
negligible.

That argument, however, is not corroborated by other
representations made by the respondents. For example,
Mr. Thornburgh’s attorney stated that Mr. Thornburgh received a
single draw payment of $5000 during the two and one-half month
campaign even though an entire amount of over apparently
was available to him for that period.3 In a telephone
conversation with staff, counsel explained that Mr. Thornburgh had
determined the $5000 was adequate compensation for services
rendered for the period in question. This runs counter to
respondents’ assertion that Mr. Thornburgh’s compensation was
based on his ability to attract clients rather than the number of

hours he worked. Furthermore, if he was only available on such a

(Footnote 2 continued from previous page)
"Thornburgh’s Cushy Deal," Legal Times, at Attachment 3, p. 2.

3. As discussed above, according to the responses,
Mr. Thornburgh’s monthly accrual was based on a projected annual
distribution share of per month.




822

y 20 4 "% "8

-12~

limited basis, arguably his ability to attract new clients would
have been minimal. Finally, respondents’ admission that, in 1987,
Mr. Thornburgh’s partnership compensation was reduced by the
amount of the salary he received from the Kennedy School for
Government while he concurrently served as Director of that
institution further contradicts their claim that his partnership
compensation was based on his ability to attract clients
regardless of how many hours Mr. Thornburgh worked.

The timing of Mr. Thornburgh’s return to Kirkpatrick &
Lockhart also casts doubts on the nature of his employment with
the firm by raising the inference that his re-election as partner
was not independent of his candidacy. Although Mr. Thornburgh did
not formally announce his candidacy until ten days after returning
to Kirkpatrick & Lockhart, it appears that from the first day of
his return, the firm considered Mr. Thornburgh to be campaigning

for of.fice.4

For example, his decision to leave the Department of
Justice to campaign was reported as early as June. See Seper,

"Thornburgh to Run for Heinz's Senate Seat," Wash. Times, June 5,

1991, at Al. Indeed, a news account submitted along with the
complaint reports that near the time of his return to the firm,
Mr. Thornburgh was heavily favored to win the November special

election. See "Wofford Closing in, Polls Show," Philadelphia

Inguirer, at Attachment 3, p. 6. Thus, it appears that not only

4. As discussed below, the firm billed Mr. Thornburgh'’s
campaign committee for the use of office space, equipment, and
support staff. One of the invoices was for services rendered for
the period beginning with August 19, 1991, the date that

Mr. Thornburgh first returned to the firm.
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was Kirkpatrick & Lockhart aware of Mr. Thornburgh’s intentions to
run for U.S. Senate when it rehired him, it did so with the
expectation that Mr. Thornburgh may not continue with the firm
after the election.5
In conclusion, the Advisory Opinions addressing
the compensation of law firm partners who engage in political
activity do not apply to the unigque circumstances surrounding
Mr. Thornburgh’s return to Kirkpatrick & Lockhart. The
questionable level of services rendered by Mr. Thornburgh for
Kirkpatrick & Lockhart together with the timing of his return,
suggests that a bona fide employment relationship may not have
existed between the firm and Mr. Thornburgh. Moreover, the
arguments and representations made by respondents fail to clarify
the circumstances of Mr. Thornburgh’s employment with the firm.
Thus, further inquiry into Mr. Thornburgh’s employment with
Kirkpatrick & Lockhart is necessary to determine whether
compensation paid to Mr. Thornburgh was a contribution by the

firm.

b. Other Contributions

The complaints also claim that the use of the Kirkpatrick &
Lockhart’s office space, equipment, and support staff, was an
in-kind contribution by the firm. The respondents submitted
affidavits from both the treasurer of the Committee, Raymond P.

Dimuzio, and Edward Craig of the firm, stating that the Committee

P On March 2, 1992, the Secretary General of the United
Nations appointed Richard Thornburgh Undersecretary General in
charge of administration and management of the United Nations.
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reimbursed Kirkpatrick & Lockhart for the cost of the use of

office space, equipment, and support staff. Also, the firm

submitted two invoices billing the Committee for these servicol.6
The invoices are detailed in Chart 1 below:
CHART 1
Invoice Coverage
Date Dates Charges Amount
17-0rT-01 10_A:-91 to
15-0CT-91
Secretarial Services
- and Overtime $3,496,19
~ Document Preparation $643.43
O Communication Costs $546.34
- Transportation and
Refreshments $29.68
N
. Total $4,715.64
o
Invoice Coverage
< Date Dates Charges Amount
=  15-NOV-91 16-0CT-91 to
~ 31-0CT-91
Secretarial Services
P and Overtime $1,100.00
Document Preparation $745.00
Communication Costs $151.40
Total $2,016.40
6. According to the firm’s response, it billed the Committee

100 percent of the value of secretarial services for
Mr. Thornburgh as a precautionary measure to ensure that there
would be no contribution.
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These invoices were marked paid on October 18, 1991 and
November 25, 1991, one day after the first invoice was issued and
ten days after the second invoice was issued.

The October 17, 1991 invoice shows that expenses were first
incurred on August 19, 1991, eight weeks before the firm issued
the invoice. The second invoice covered a much shorter, two week
period for October 16 through October 31 1991. 1It is unclear as
to what accounts for this difference in billing. This Office
notes that no invoice had been issued before the complaint was
filed, and apparently, the first invoice was prepared (and paid
one day later) after the receipt of the complaint notification
which was mailed on October 8, 1991. The delay in and timing of
billing raises the possibility that Kirkpatrick & Lockhart’'s
billing of the Committee was only prompted by the filing of the
complaint. Thus, Kirkpatrick & Lockhart may have made a
contribution by failing to bill the Committee in a timely manner.

In any event, Kirkpatrick & Lockhart may have made a
contribution by extending credit to the Committee. As noted
above, an extension of credit by any person is a contribution
unless the credit is extended in the ordinary course of the
person’s business. If credit is extended in the ordinary course,
then the terms must be substantially similar to extensions of
credit to nonpolitical debtors. In the absence of evidence
indicating that Kirkpatrick & Lockhart normally extended credit in
leasing office space or the use of office equipment or support

services, it appears that the firm did not extend credit to the

Committee in the ordinary course of its business.




6 2 6

20 4 9 2

" . - T s s = ;
- & " . » > : ’
CE L iy, o . " v (et -
. . :
e

-16-

2. Possible Violations
The compensation paid te Mr. Thornburgh and the amount of
credit extended exceeds the $1,000 contribution limit for
partnerships. Therefore, this Office recommends that the
Commission find reason to believe Kirkpatrick & Lockhart violated
2 U.S.C. § 441a(a)(1)(A). Furthermore, this Office recommends
that the Commission find reason to believe Richard L. Thornburgh,
the Thornburgh for Senate Committee, and Raymond P. Dimuzio, as
treasurer, violated 2 U.S5.C. § 44l1la(f).

In the alternative, Rirkpatrick & Lockhart may have been
prohibited entirely from making a contribution in connection with
a federal election. The complaint alleges that Section 441c of
the Act prohibited the firm from making a contribution to
Mr. Thornburgh’s campaign because it had contracts with the FDIC
and the RTC. According to the Commission’s determination in
Advisory Opinion 1990-20, contracting with the FDIC and RTC would
confer federal contractor status on the contractor if that person
was being compensated in part with congressionally appropriated
funds. 1If, in representing the FDIC and RTC, Kirkpatrick &
Lockhart was being exclusively compensated from funds paid by
entities such as insured banks or savings institutions, then it
would not be a federal contractor for purposes of Section 44lc.
See Advisory Opinion 1990-20.

In its response, Kirkpatrick & Lockhart admitted to having
contracts with the federal government, but the firm did not

disclose the details of the source of the funds used to compensate

it for representing the federal entities noted above. Thus,
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further inguiry is needed to determine the firm’s federal
contractor status. Therefore, this Office recommends that the
Commission find reason to believe Kirkpatrick & Lockhart violated
2 U.S.C. § 441c(a)(l).

Although there is no direct evidence indicating that
Richard L. Thornburgh and the Committee were aware that
Kirkpatrick & Lockhart had contracts with the federal government,
Mr. Thornburah’s close association with the firm raises the
inference that he was aware of the firm’s federal contracts.
Therefore this Office recommends that the Commission find reason
to believe that Richard L. Thornburgh, the Thornburgh for Senate
Committee and Raymond P. Dimuzio, as treasurer, violated 2 U.S.C.
§ 441c(a)(2). This Office intends to inquire into the
understanding of the parties regarding Mr. Thornburgh’s return to
Kirkpatrick & Lockhart, Mr. Thornburgh’s activities on behalf of
the firm, and whether the firm was a federal contractor.

III. RECOMMENDATIONS

1. Merge MUR 3435 with MUR 3428.

2. Find reason to believe that Kirkpatrick & Lockhart
violated 2 U.S5.C. §§ 44la(a)(1)(A) and 441ic(a)(l).

3. Find reason to believe that Richard L. Thornburgh,
Thornburgh for Senate Committee and Raymond P.
Dimuzio, as treasurer, violated 2 U.S5.C. §§ 44la(f)
and 441c(a)(2).

4. Approve the appropriate letters and attached Factual and
Legal Analyses.

1 21{/fz, ,jﬁ_:/%za %%

rence M. Noble r
General Counsel

Date (
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Attachments
l. Kirkpatrick & Lockhart’s Response to Complaints
2. Committee’'s Response to Complaints
3. News Articles
4. Factual and Legal Analyses (2)
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FEDERAL ELECTION COMMISSION

WASHINGTON. DC 204613

MEMORANDUM
TO: LAWRENCE M. NOBLE
GENERAL COUNSEL

FROM: MARJORIE W. EMMONS /DONNA Roacalzzf?
COMMISSION SECRETARY

DATE: JUNE 5, 1992

SUBJECT: MURs 3428 & MUR 3435 - FIRST GENERAL COUNSEL'S REPORT
DATED MAY 29, 1992

The above-captioned document was circulated to the
Commission on MONDAY, JUNE 1, 1992 at 4:00 P.M.

Objection(s) have been received from the
Commissioner(s) as indicated by the name(s) checked below:
Commissioner Aikens XXX
Commissioner Elliott s
Commissioner McDonald
Commissioner McGarry

Commissioner Pottex

Commissioner Thomas

This matter will be placed on the meeting agenda

TUESDAY, JUNE 9, 1992
for

Please notify us who will represent your Division before
the Commission on this matter.
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 3428 and
Kirkpatrick & Lockhart; MUR 3435
Thornburgh for Senate Committee
and Raymond P. Dimuzio, as
treasurer;
Richard L. Thornburgh.

CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the
Federal Election Commission executive session on June 23,
1992, do hereby certify that the Commission took the

following actions with respect to MUR 3428 and MUR 3435:

' - Failed in a vote of 3-2 to pass a motion to

a) Merge MUR 3435 with MUR 3428.

b) Find reason to believe that
Kirkpatrick & Lockhart violated
2 U.S.C. §§ 441a(a)(l)(Aa) and
441c(a)(1l) based on the possibility
of an advance for services by the
law firm to the campaign, but take
no further action.

Find reason to believe that Richard

L. Thornburgh, Thornburgh for Senate
Committee and Raymond P. Dimuzio, as
treasurer, violated 2 U.S.C. §§ 44la(f)
and 441c(a)(2) based on the possibility
of an advance for services made by the
law firm to the campaign, but take no
further action.

(continued)




6 3

9 2 0 % D 9N

Federal Election Commission Fage 2

Certifications:
June 23, 1992

d)

e)

MUR 3428 AND MUR 3435

Direct the Office of General Counsel
to send appropriate letters and
appropriate Factual and Legal Analyses
based on the above findings.

Close the file.

Commissioners McDonald, McGarry, and Thomas voted
affirmatively for the motion; Commissioners
Aikens and Elliott dissented; Commissioner Potter

recused hi

mself from consideration of these matters

and was not present.

& Decided by a vote of 4-1 to

a)

b)

c)

d)

Merge MUR 3435 with MUR 3428.

Find no reason to believe that
Kirkpatrick & Lockhart violated
2 U.S.C. §§ 441a(a)(1)(A) and
d441c(a)(l).

Find no reason to believe that
Richard L. Thornburgh, Thornburgh
for Senate Committee and Raymond

P. Dimuzio, as treasurer, violated
2 U.S.C. §§ 441a(f) and 441lc(a)(2).

Close the file.

(continued)




Federal Election Commission

Certification for MURS 3428
and 3435

June 23, 1992

e) Direct the Office of General Counsel
to send appropriate letters pursuant
to the above actions.

Commissioners Aikens, Elliott, McDonald, and McGarry
voted affirmatively for the decision; Commissioner
Thomas dissented; Commissioner Potter recused
himself from consideration of these matters and was
not present.

6 3 2

Attest:

|

{ 5 Marjorie W. Emmons
retary of the Commission
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FEDERAL ELECTION COMMISSION

WASHINGTON. DC 20463

July 7, 1992

E. Mark Braden

Baker & Hostetler

1050 Connecticut Avenue
Suite 1100

Washington, D.C. 20036

RE: MURs 3428 and 343>
Richard L. Thornburgh
Thornburgh for Senate
Committee and Raymond P.
Dimuzio, as treasurer

Dear Mr. Braden:

On October 8, 1991 and Octcber 23, 1991, the Federal
Election Commission notified your clients, of complaints
alleging violations of certain sections of the Federal Election
Campaign Act of 1971, as amended.

On June 23, 1992, the Commission determined to merge MUR
3435 with MUR 3428. You should now refer to this matter as MUR
3435. In addition, the Commission found, on the basis of the
information in the complaints and information provided by your
clients, that there is no reason to believe Richard L.
Thornburgh and the Thornburgh for Senate Committee and
Raymond P. Dimuzio, as treasurer, violated 2 U.S.C. §§ 44la(f)
and 441c(a)(2). Accordingly, on June 23, 1992, the Commission
closed its file in this matter. A Statement of Reasons
providing a basis for the Commission’s decision will follow.

The confidentiality provisions at 2 U.S.C. § 437g(a)(12) no
longer apply and this matter is now public. 1In addition,
although the complete file must be placed on the public record
within 30 days, this could occur at any time following
certification of the Commission’s vote. If you wish to submit
any factual or legal materials to appear on the public record,
please do so as soon as possible. While the file may be placed
on the public record before receiving your additional materials,
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E. Mark Braden
Page 2

any permissible submissions will be added to the public record
upon receipt.

Sincerely,

Lawrence M. Noble
General Counsel

)

Lois G. Lerner
Associate General Counsel

Bauclosuies
General Counsel’s Report
Certification of Commission Action




FEDERAL ELECTION COMMISSION

WASHINGTON, DC 20464
July 7, 1992

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Paul R.Q. Wolfson

Public Citizen Litigation Group
Suite 700

2000 P Street, N.W.

Washington, D.C. 20036

RE: MUR 3428
Dear Mr. Wolfson:

On June 23, 1992, the Federal Election Commission reviewed
the allegations of the complaint filed by Michael Waldman
dated October 3, 1992. On this date, the Commission determined
to merge MUR 3435 with MUR 3428. You should now refer to this
matter as MUR 3435.

6 35

I

On the basis of the information provided in Mr. Waldman’s
complaint and information provided by the respondents, the
Commission found no reason to believe that Kirkpatrick &
Lockhart violated 2 U.S.C. §§ 441c(a)(l) and 441la(a)(1)(A) and
no reason to believe that Richard L. Thornburgh and the
Thornburgh for Senate Committee and Raymond P. Dimuzio, as
treasurer, violated 2 U.S.C. §§ 441c(a)(2) and 44la(f).
Accordingly, on June 23, 1992, the Commission closed the file in
this matter. A Statement of Reasons providing a basis for the
Commission’s decision will follow.
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The Federal Election Campaign Act of 1971, as amended ("the
Act") allows a complainant to seek judicial review of the
Commission’s dismissal of this action. See 2 U.S.C.

§ 437q(a)(8).

Sincerely,

Lawrence M. Noble
General Counsel

—

Lois GJ Lerner
Associate General Counsel

Enclosures
General Counsel’s Report
Certification of Commission Action
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FEDERAL ELECTION COMMISSION

WASHINCTON, DC 20464

July 7, 1992

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Bob Barnett

Executive Director

The Democratic Party of
Pennsylvania

510 North Third Street

Harrisburg, Pennsylvania 17101

RE: MUR 3435

Dear Mr. Barnett:

On June 23, 1992, the Federal Election Commission reviewed
the allegations of your complaint dated October 1, 1991. On the
basis cf the information provided in your complaint and
information provided by the respondents, the Commission found
no reason to believe that Kirkpatrick & Lockhart violated
2 U.S.C. §§ 441c(a)(l) and 44la(a)(l)(A) and no reason to
believe that Richard L. Thornburgh and the Thornburgh for Senate
Committee and Raymond P. Dimuzio, as treasurer, vioclated
2 U.S5.C. §§ 441c and 44la(f). Accordingly, on June 23, 1992,
the Commission closed the file in this matter. A Statement of
Reasons providing a basis for the Commission’s decision will
follow.

The Federal Election Campaign Act of 1971, as amended ("the
Act"), allows a complainant to seek judicial review of the
Commission’s dismissal of this action. See 2 U.S.C.

§ 437g(a)(8).

Sincerely,

Lawrence M. Noble
General Counsel

b

BY: Lois G/ Lerner
Associate General Counsel

Enclosures
General Counsel’s Report
Certification of Commission Action
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FEDERAL ELECTION COMMISSION

WASHINGTON DC 20463

July 7, 1992

Jan Witold Baran, Esq.
Wiley, Rein & Fielding
1776 K Street, N.W.
Washington, D.C. 20006

2
3
&

RE: MURs 3428 and 3435
Kirkpatrick & Lockhart

6 3 7

Dear Mr. Baran:

On October 8, 1991 and October 23, 1991, the Federal
Election Commission notified your client, of two complaints
alleging violations of cartain sections of the Federal Election
Campaign Act of 1971, as amended.

On June 23, 1992, the Commission determined to merge
MUR 3435 with MUR 3428. You should now refer to this matter as
MUR 3435. 1In addition, the Commission found, on the basis of
the information in the complaints and information provided by
your client, that there is no reason to believe Kirkpatrick &
Lockhart violated 2 U.S5.C. §§ 44la(a)(l)(A) and 441c(a)(l).
Accordingly, on June 23, 1992, the Commission closed its file in
this matter. A Statement of Reasons providing a basis for the
Commission’s decision will follow.

¥ 2 04 O™ 2

The confidentiality provisions at 2 U.S.C. § 437g(a)(12) no
longer apply and this matter is now public. 1In addition,
although the complete file must be placed on the public record
within 30 days, this could occur at any time following
certification of the Commission’s vote. If you wish to submit
any factual or legal materials to appear on the public record,
please do so as soon as possible. While the file may be placed
on the public record before receiving your additional materials,
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Jan W. Baran
Page 2

any permissible submissions will be added to the public record
upon receipt.

Sincerely,

Lawrence M. Noble
General Counsel

- s

BY: Lois G./Lerner
Associate General Counsel

Enclosures
General Counsel’s Report
Certification of Commission Action
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FEDERAL ELECTION COMMISSION
WASHINCTON, D C 20463

‘/ Microfilm
Public Records

Press
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FEDERAL ELECTION COMMISSION
WASHINGTON, D C. 20463

August 14, Uf‘
e |

Public Citizen Litigation Group
Suite 700

2000 P Street, Northwest
Washington, D.C. 20036

Paul R.Q. Wolfson E:

- >
A

RE: MUR 3435

Dear Mr. Wolfson:

By letter dated July 7, 1992, the Office of the General
Counsel informed you of determinations made with respect to the
complaint filed by you against Richard L. Thornburgh, Thornburgh
for Senate Committee and Raymond P. Dimuzio, as treasurer, and
Kirkpatrick & Lockhart. Enclosed with that letter were the
General Counsel’s Report and the Certification of Commission
Action.

Enclosed please find a Statement of Reasons adopted by the
Commission explaining its decision to find no reason to believe.
This document will be placed on the public record as part of the
file of MUR 3435.

If you have any questions, please contact me at (202)
219-3690.

Sincerely,

Helen J. Kim
Attorney
Enclosure
Statement of Reasons
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FEDERAL ELECTION COMMISSION
WASHINGTON. D C 20463

August 14, 1992

E. Mark Braden

Baker & Hostetler

1050 Connecticut Avenue
Suite 1100

Washington, D.C. 20036

RE: MUR 3435

Dear Mr. Barnett:

By letter dated July 7, 1992, the Office of the General
Counsel informed you of determinations made with respect to your
clients Richard L. Thornburgh and the Thornburgh for Senate
Committee and Raymond P. Dimuzio, as treasurer. Enclosed with
that letter were the General Counsel’s Report and the
Certification of Commission Action.

Enclosed please find a Statement of Reasons adopted by the
Commission explaining its decision to find no reason to believe.
This document will be placed on the public record as part of the
file of MUR 3435.

If you have any questions, please contact me at (202)
219-3690.

Sincerely,

5

Helen J. Kim
Attorney
Enclosure
Statement of Reasons
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FEDERAL ELECTION COMMISSION

WASHINGTON, D.C. 20463

August 14, 1992

Bob Barnett

The Democratic Party of Pennsylvania
510 North Third Street

Harrisburg, Pennsylvania 17101

RE: MUR 3435
Dear Mr. Barnett:

By letter dated July 7, 1992, the Office of the General
Counsel informed you of determinations made with respect to the
complaint filed by you against Richard L. Thornburgh, Thornburgh
for Senate Committee and Raymond P. Dimuzio, as treasurer, and
Kirkpatrick & Lockhart. Enclosed with that letter were the
General Counsel’s Report and the Certification of Commission
Action.

Enclosed please find a Statement of Reasons adopted by the
Commission explaining its decision to find no reason to believe.
This document will be placed on the public record as part of the
file of MUR 3435.

If you have any guestions, please contact me at (202)
219-3690.

Sincerely,

|~

Helen J. Kim
Attorney
Enclosure
Statement of Reasons
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

August 14, 1992

Jan Witold Baran, Esq.
Wiley, Rein & Fielding
1776 K Street, Northwest
Washington, D.C. 20006

RE: MUR 3435

Dear Mr. Baran:

By letter dated July 7, 1992, the Office of the General
Counsel informed you of determinations made with respect tc your
client Kirkpatrick & Lockhart. Enclosed with that letter were
the General Counsel’s Report and the Certification of Commission

Action.

Enclosed please find a Statement of Reasons adopted by the
Commission explaining its decision to find no reason to believe.
This document will be placed on the public record as part of the
file of MUR 3435.

If you have any gquestions, please contact me at (202)
219-3690.

Sincerely,

/| )
Helen J. Kim
Attorney

Enclosure
Statement of Reasons




