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'UNITED STATES OF AMERICA

in th@ uatter of:

REPRESENTATIVE PETER H. xoswua!za
United States House of Representatives

MR. JACK RUSS
Sergeant at Arms
United States House of Representatives

)
)
)
)
)
)
)
)
)
)
)

Respondents.
. )

: © -~ Conservative Canpniqn ?und, a pclitienl ﬁ‘j
ﬁhavinq its principal place of business at 1156 Fifts
N.W., Suite 500, Washington, D.C., 20005, hereby :
Complaint against Representative Peter H. Kost e
House Office Building, Washington, DC, 20515; and ,
Sergeant at Arms of the United States House of Rep:
United States Capitol, Room H-124, !hshington, uc»aos

This Complaint is filed pursuant to the pr 5,@1 .
the United States Code and is based on information an 151 that
the respondents have conspired to violate and have yiolﬁtqd the
provisions of the Federal Election Campaign Act of 1!71, as
amended.

EACTS AND CIRCUMSTANCES

The House of Representatives maintains an entity for use
by its members under the supervision and control of the Sergeant
of Arms, known as the House Bank. Unlike banks outside of the
House of Representatives, the House Bank does not charge fees or
penalties when the owner of a checking account writes a check in
excess of the funds on deposit. The House Bank provides an
additional service not available to ordinary citizens. When an
overdraft does occur, the Bank honors the check and charges no
interest on the funds advanced to the payee.

According to a published report in the October 5, 1991
issue of Human Events (attached as Exhibit A), Peter H. Kostmayer
made several overdrafts over a period of some years. The article
states, “On March 13, 1984 when the account is shown to be
overdrawn by $124.40, a maximum ($1,000) personal donation was
made to the presidential campaign of Walter Mondale...”




i cm.‘mlmm u umb:l ain whether the §
Bank ia a corporation or is an entity within the House of
Reproaentatives. In either case, it appears that Peter H.
Kas r and the House Bank willfully and kaowingly violated the
Fede u Blection Campaign Act, as amended. The advance of 1, 000
to the campaign of Walter Mondale when no funds were on it in
the account of Peter H. Kostmayer appears to constitute an :I.J.J.mx
loan by the House Bank to the Mondale campaign. Peter H. Kostmayer
evidently abetted in this action by the usuunee of a chock when
no funds were on deposit in his account.

It is beyond dispute that the public necdl lnﬁ ﬂonntVOs ’
an explanation of this highly questionable conduct. There _
Conservative Campaign Fund requests that the Federal

Commission pmuptly inveatigate thcu acuvitiea. ¢

m tln m:bueat:lon l-u the rnc.lp.tnt ut dc
- anonymously regarding Peter H. Kostmayer.) It .
uqmsted tm ‘the Federal Election Commission ' !

subpoena in order to Manre a couplet:e. fa:lr: md

| 49

i investigation.
)
o
<
- CONSERVATIVE CAMPAIGN FUND
™
(N By: ﬁ_\/ 2

Peter T. Flaherty
Chairman

Subscribed and sworn before me this :3 day of October, 1991.

/%4 B T

,NGtary Public




question prasumably makes up the @itference in
e or hor aecount. There s no interest, pensity, o
servies change, thanhs to the texpayer.

“Twoniy-four members cavelierly borrowed
through bouncing at lsest $1,000 per month i &
shrasonth pasied,” noted the Washington Pest.
“%o Mnowingly witte & check for an ameunt thet
enoosds the actusl balence withou! presutherize-
Uon ls an act of fraud anywhere but in the House of
fepresentatives. ... There ient @ need for that
Sank. & sheuid be closed.”

Untll now, nelther the GAOD nor the serpeent-at-
arme of the Mouse hes revesied the neme of 8
single congressionat check bouncer. But MHumen
£vents has ancerymously received substantie) evi-
dence as 10 the identity of at least one: arch-iibers!
Rep. Peter Kestmayer (D.-Pa) whoee spirited
opposition %0 Operstion Desert Storm and turby-
lont personal troubies have previously been de-
lﬁnﬁh this publication (ses PFolitics 91,
June

Accosding %0 the information that came 10 oW
Paitios reporiar, R would appeer thet in the
mig-10008 @tfolime American Con
servative Union rating: 6 per cont) continued writ:
ing checks on his assount iong aiter & was well
owsrdrawn, oheshs thet were apparently covered
by the Nouse dank.

in 1983, for enample, the coples of whet appeer
%0 be Xosimiyer's chack resonds, show him in the
reg from Moy 1090 June 7, the deficit ot ene peint

TR,

such expenses as clothing al the presti-
glous Peul Stuart haberdashery on New York's Sth
| Annu:;mﬂnou_ mgw Ml Art and Frame

A

the

 drawn by 52,1 _
asesunt ls simBlasty In the red and on June 14,

when the

intorest on underpayment 10 the inlemmel Revenue
Sarvice for $10.08 ls written when the checkbook
indioates the account is §$3,700.77 overdrawn.

Parhape moet dramatically of ali, thee ie listed

such a manner, br if he did, he would be subject to
possibie prosecution.
But a3 i9 80 often the case with laws, they do not

in the media, the voters in Pennsylvania'y

trict (Bucks

County) may think it is indeed







, 8!9
oath. !bur response, vhtch should be addreaood to tl ,
Counsel's Office, must be subaitted vithia 15 days of roecxpt of
this letter. ' If no response is received vithin 15 days, the
Commission say take further action based on the available
information. ;

This matter-will remain confidential in accordance wvith
2 U.S.C. § 437g(a)(4)(B) and § 137g(a)(12)(A) unless you notify
the Commission in vriting that you vish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Coamission by comapleting the enclosed
form stating the naae, address and telephone nuaber of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.







iinst you in this

- : ! "i.'m. &ls vhich -you
“.mmn'aro relevent to the Conuuan"» ‘analysis of this .
satter. Where appropriate, statements should be submitted undor:
oath. Your response, vhich should be addressed to the General
Counsel's Office, must be submitted vithin 15 days of receipt of
this letter. If no response is received vithin 15 days, the
Commission may take further action based on the available
information.

This matter will remain confidential in accordance vith
2 U.S.C. § 437g(a)(4)(B) and § 437g(a)(12)(A) unless you notify
the Comaission in vriting that you vish the matter to be made
pubiic. If you intend to be represented by counsel in this 5
satter, please advise the Commission by completing the enclosed
fora stating the name, address and telephone number of such ;
counsel, and authoriging such counsel to receive any
notlticattons and other comaunications from the Commission.
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nymn, 2, 1n4mmm (am.a) shows a
dopuitotsl,mz 17mm.wmm:¥mtmchockin

question was subtracted from my account left a balance of

$120.14.

3. In order to stop purely political charges from being
filed with the FEC, the Commission has a common-sense rule
requiring that such matters remain confidential. Yet I first
learned about this PFEC complaint vhen I read about it in the
publication Roll Call and saw it listed on the electronic
information newsletter Hotline. Apparently the Conservative
Campaign Fund sent ocut a news release announcing the complaint.

4. It is -z understanding that, even if the check had been
drawvn on insufficient funds, such a contribution would not be
construed as a "loan” from the financial institution. The
complaint, in other words, a new, highly creative and
egually dubious Wt of wvhat constitutes a "locan® to a
campaign committee.
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il lm#3M4.thWM'MM?M'
(BOSTON . HERALD headline, 10/4). It was to be closed “as soocn as
possible, but no later than Dec. 3" (a. m, :wu. ABc’s Jim

mmmm: nonmu m can
dmw-outututo!up Peter Kostmayer
muwittwmmiu_

° ®




4 rutenittinq the eonxtitutinﬂn que_' :
juriadiccional author:lty to the revi,

Although the capt on’ ot the cmlaint names Jack macs as a
respondent, the "Fa and Circumstances" related in the complaint -
do not contain a single reference to Jack Russ.. Rather they refer
to "the House Bank" vhich 48 an entity maintained by the U.S. House
of Representatives. itself this failure to make even. one.
factual or legal. anegation conccrnmg the named respondant
mtu disn.tual of tha complaint. - But there is more.

its real t.mat the House Bmk,‘
ing e innfucuncg ! ;




ohn-t,t
Page 2

(emphasis added). The House Bank, as an entity of the Federal
Government is specifically excluded from the statutory definition
of "person™ for the purposes of the Federal Election Campaign Act.
2 U.8.C. § 431(11) states that when used in the Act "(t)he term
“person® , . ., does not include the Federal Government Of any
authority of the Federal Government." The Complaint itself
describes the Bank as 2 part of the Federal Government: "The House
of Representatives maintains an entity . . . known as the House
Bank" and "Unlike banks cutside of the House of Representa-
tives. . . ." Complaint at 1. Thus the House Bank, a part of the
Federal Government, is not subject to Federal Election Commission
jurisdiction. : i

This definitional deficiency also infects the Complaint as to
the specific violation alleged. The Complaint alleges "an illegal
loan by the House Bank to the Mondale campaign.” Complaint at 2.
Apparantly the cosplaint would argue that the "loan® constituted
an illegal contribution. Certainly there are circumstances in
which a loan is treated as a contribution.” However, as cited
above the House Bank is statutorily excluded from the definition
of peraon utilized throughout the statute, including the definition
of contribution. The Act defines a contribution
paxt, as “any gift, subscription, : 2, O
money or anything of value made by any person
influencing any election for Federal office.”
$ 431(8) (A) (i) (emphasis added). W T

It is unnecessary to further explore this matter, the
deficiencies noted above mandate a prompt dismissal of the
complaint against Jack Russ. However it should be noted that the
complaint suffers from several other legal and factual flaws.
These other arguments are not waived but are specifically
preserved. Not raising them at this time is not intended to
denigrate the conclusiveness of these other reasons why the
Complaint fails to state a violation but rather to respect the
threshold nature of the Commission’s first responsibility -- not
to entertain complaints that do not state violations of matters
within the jurisdiction of the Commission.

Two final matters need be addressed. First, the Complaints
unsupported and open-ended call for the Commission to conduct an
investigation of the House Bank is simply further evidence of the

1 This is not to say that the circumstances described in the
complaint would constitute a "loan" from any bank to a campaign
which was the payee of a check. Quite the contrary, under normal
banking law principles an “overdraft"™ is not a loan from the bank
to the payee but rather a temporary and legally collectable
extension of credit from the bank to its customer. See Savan v,

: , 544 A.24 267, 269 (D.C.
App. 1988).




COmplainant's miaundu:standinq or attempt to misuse tho authority

i COmniqliom was not created to serve as a

‘ ‘might catch the fancy

] rative Campaign Fu Second, I do not address, but

‘ . to. ‘ : :  £filing of a facially

imrqlkl complaint such as this conatituﬁu an abuse of the

Commission’s enforcement process and if it m. vhether it is one
which the cminion can address.

Sincere o

Steven R. Ross
,Genaral counsol to the Clerk

c:ouml for Jack Russ,




999 £ Street, N.W. M 10: 05
'washinghou_ !‘eb- 30463 :

IU! illl?
DATE COI!LAII! ‘RECEIVED
BY 0GC: October 4, 1991
DATE OF ROTIPICATION TO
RESPONDENTS: October 9, 1991
BTAFF NENBRR Veronica M. Gillespie

F oo

CONPLAINANT: Conservative Campaign Pund

RESPONDENTS: Peter H. Kostmayer and Jack Russ, Former Sergeant-
' at-Atms, U.S. House ofvltprttcntativos .

nlthhlr STATUTES: Pederal tloction Caupaign Act of 1971
:ut:muan nsronra CISCllb loni A e
r:maz. AGENCIES mcﬁn: Gcmul mmttng ofnc. lcpott

I. GlllllSInl’ﬂl

This nattcr vu. 1n1tiatod by a conplnint filed by the
Conservative Campaign Pund, a political action committee,
alleging a violation of the PFederal Election Campaign Act of
1971, as amended (the "Act"”) by Peter H. Kostmayer, U.S. House
of Representatives and the U.S. House of Representatives Bank
("House Bank').l Attachment A. Responses have been received
from counsel for Jack Russ, the former Sergeant-at-Arms, at the
U.S. House of Representatives and from Peter H. Kostmayer.

Attachments B and C.

II. PACTUAL AND LEGAL AMALYSIS

The complaint filed by the Conservative Campaign Fund

alleges that "[i)t appears that Peter H. Kostmayer and the House

1. The House Bank was closed on December 31, 1991.




Bank willfully and knowingly viclated the Pederal Election
'paign Act, es amended.”  Attachment A, p. 2. The complaint,
,ihtch; 4g.| to noxugouilic shlﬂﬂiéry ptovtlion. bases its
‘assertion on the fact that lo.tlaynt allogcdly(vrotc a check for
$1000, for which he had iusuftietlnt funds in his House Bank
account at the time, to the 1984 presidential ca-paign of waltor
Nondale, and that the House Bank advanced the $1000 to the 1984
presidential campaign. The complaint concludes that this
advance “"appears to constitute an illegal loan by the House Bank
to the Nondale caup.lgn. Attach-nut A, p. 2. ,
connsol tor th. luuso lank atquol thut thu eonyitlnt ic
"1.qa11y insutficient because it fails to .xtug- a violation

~within t§¢ puzvitan£_tho‘Ccl!it.ion'svjuri:ﬁictioa. Counsel
contends that the House sank is not s “person” for the purposes

of 2 U.S.C. § 431(11), but rather ‘is just another entity of the
Pederal Government, which is specifically excluded from the
statutory definition of "person” in the Act. As a result,
counsel concludes that the complaint does not state any
violation of matters within the Commission’s jurisdictional
enforcement authority and therefore, the complaint should be

disnissod.z

Attachment B, p. 2.
In his response to the complaint, Kostmayer avers that the

complaint has no factual merit but is purely a political attack

2. Counsel also contends that the complaint is fatally flawed

because it fails to make a factual or legal allegation

specifically against Jack Russ by name. Staff has clarified for i
counsel that Nr. Russ was named in his representative capacity for
the House Bank. Counsel declined the invitation to supplement his ;
response in light of this clarification.




against him. Rostmayer claims that the Conservative Campaign

, '“ﬂﬂ”hlltd its eqqplntatyupon en article published tus!gggg.
Eveats, and that this pul 1sq.tioa,n.. attsexaajhs- numerous
times in thc pctt. lbatltyvt !urth'r elaiis zhat thQ att&clo
itself was bascd'uponlhip3sgolen check ;cgiltctl and also
contained inaccurate tﬁib:litibn about his personal finances.
Attachment C, p. 1. -Iost-ajtt atguis that there is no factual
basis to support thﬂ conpzaiut's ailcqatlon that he vlolatcd the
Act with respect to his contzihutton to. tho 1984 prcltd.ntial

cgnpniqn of !ultc; unndulc.,»‘_jF AL

o :a partieula:. Ioatan;-t conttits th. v-xy* ssert th
‘u. ‘had iusutticitnt zunas on --*ﬁfae in his Hous *iank ueeount
when he 1asu¢a the $1000 check in qncttioa. On the eont:nry,.

Kostmayer claims that he made & deposit of $1,072.17 on the ame

day that the mondale chcck vnl ‘deducted from his account. in
support of his assertion, Kostmayer relies upon a copy of his
House Bank statement, which shows an account balance of $120.14
for the day in gquestion. Attachment C, p. 2. In fact, the
account does not appear to have had a negative balance anytime
during the period covered by the bank statement
(3/01/84 - 4/02/84). Furthermore, the bank statement does not
appear to have been altered, changed, or modified in any respect
on its face. 1In light of the foregoing, it does not appear that
the check was drawn on insufficient funds.

Although the response of the House Bank raises interesting
jurisdictional issues, this Office submits that those issues

need not be resolved here on the grounds that Kostmayer has




"‘rcfng'i the !actnaz basis for the' alloqatiun ntde iu ‘this

conplllnt. From the evidence presented by Kostnayet, it does not

app-tr that an 'ovcrdrltt' of funcs occutrnd vlth rqgocd to the
3

ttanlachion in qnoction from xo:tnuyor': nouuo lank aecoant.

Accord&nq;y, this Office_teconuends that thq:ﬁon.iso;on find no

reason to believe that Kostmayer or the House Bank violated any

ptovtolon. of the Act, as amended, on the basis of the complaint
in this matter and close the file.

ITI. RECOmNENDATIONS

1. rind no reason to believe that Peter H. Kostmayer or the
House Bank violated any provisions of the Pederal Election Campai
Act, as auondod. on the basis of the co-plalnt zzxnd in thll nattot

Apptevo the apptopriate letters.

;‘v:sf6 '

-_3. Close thonfile.

Sy ] o
By Lawrence N. Noble
ﬂ‘F’ General Counsel
£ eh
W) ' ; ,
BY: .
< Date Loé. !Lénet
- Associate General Counsel
o Attachments
A. Complaint
™ B. Response/Jack Russ/House Bank

C. Response/Kostmayer

32 Aside from the facts presented by this complaint, we note that
the House Ethics Committee listed Peter H. Kostmayer as one of the
303 active and former members of Congress who wrote overdrafts at
the House Bank during the 39-month period, from July 1, 1988 to

Oct. 3, 1991. See e. The Washington Post, Friday, Aprxl 17,
1992, p. Al4, cCol. he washington Times, Friday, April 17, 1992,

p.- 7, Col. 5. According to these newspaper articles, Kostmayer
wtote 50 overdrafts during the 39-month period. News articles
detailing instances where members actually overdrew their accounts
raise additional -issues- under the Act such as whether such payments
constituted improper loans or advances of a member’s salary. As’
those issues are not raised by the instant complaint and in light o
the investigation of the House Ethics Committee and the Departament
of Jultlcu'iw890< al Counsel, we recommend the Commission do!cr

i : .,ondn -iiauts at this tinu .




"FEDERAL ELECTION

WASHINCTON. D C 20463

objccttou(t! hlvo hotn rcctivud tto- tﬁc?

Counicciontt(l) as indlcatnd h! the name(s) che
Commissioner Aikens
Commissioner Elliott
Commissioner McDonald
Commissioner McGarry
Commissioner Potter

Commissioner Thomas

This matter will be placed on the meeting agenda
for Tuesday, June 23, 1992.

Please notify us who will represent your Division before
the Commission on this matter.




BEFORE THE FEDERAL ELECTION COMNISSION

In tnc unttnt o!
Pcto: t. uostnngnx aad Jack Russ,

aouco a! noym.-catativos

CERTIFICATION

!, uatjoric w. lnuono. tccordiug socrotaty !b:“thﬁﬂ

,voto uz G-G,to ttknntho !ollﬁwiug acttous 1n uun ‘3_

rtaﬂ no ‘reason to holiqvo that !ot.r o

, : er or the Nouse Bank violated any
provisions of the Pederal Election
Campaign Act, as amended, on the basis ot
the complaint in this matter.

Approve the appropriate letters as
recommended in the General Counsel’s
report dated June 9, 1991.

3. Close the file.

Commissioners Aikens, Elliott, McDonald, McGarry,
Potter, and Thomas voted affirmatively for the decision.

Attest:




MSLRES

FEDERAL ELECTION COMMISSION
wasnmumu.nc w

Cll!!l!ﬂb BAIL
RETURN IICII!! HIGUII!!D

Mr. Peter T. rlahctty
Chairman \

Conntvuivo Ca-paign I‘und
Snitc 500

Wuhington, D e 20005

B mr l!t. !'Iahotty: o . I .

O Jm 23. 1991, tho Mual,ﬂ xlmtton caquuon uvzmd
_the allmtim‘m of your complaint dated October 4, 1991, aﬂ :
found that on the basis of the information provided in your
‘complaint, and information provided by Peter H. Kostmayer and
the U.S. House of Representatives’ Benk, there is no reason to
believe they violated any provisions of the Federal Election
Campaign Act of 1971, as amended. Accordingly, on June 23,
1991, the Commission closed the file in this matter.

The Federal Election Campaign Act of 1971, as amended (“"the
Act") allows a complainant to seek judicial review of the
Commission’s dismissal of this action. See 2 U.S.C.

§ 437g(a)(8).

Sincerely,

Lawrence M. Noble
General Counsel

Lois @. Lerner
Associate General Counsel

Enclosure
General Counsel’s Report




FEDERAL ELECTION COMMISSION
wm»mdmamumwn«a i

.o tnt a. xastnaynz
u.s.ﬂlnu.u of naptt-cntntivn s
2436 Rayburn House Office Buildluq
mnhington. b.C. 20515

R.lé WUR 3427
rctct H. !ostllynt

~n¢igvngl“lolt-qy.t:

991, the Pe izal Election
cnlp&ntnt alleging violat
rm al llectio:! e&.;,n

- iaeomlution tn thc eouplnint. and intua-ntion rcridnﬂ by you.

‘that there is no reason to believe that you violated any
provisions of the Act. Accordingly, the Commission closod its
file in this matter as it pertains to you.

This matter will become a part of the public record within
30 days. If you wish to submit any materials to appear on the
public record, please do so within ten days. Please send such
materials to the Office of the General Counsel.

Sincerely,

Lawrence M. Noble
General Counsel

NSRS

Lois G. Lerner
Associate General Counsel

Enclosure
General Counsel’s Report




Mr. 8Steven R. Ross ,
General Counsel to the Clerk
U.S. House of Representatives
U.S. Capitol Building -
Washington. D.C. 20515

 RE: MUR 3427
' House Bank

Dear Mr. Rosss

sutim' of m
aannﬂnd ('thc

intotnuttun in th- conplntut, and infe:nntion pf | by you,
that there is no reason to believe that the Houss Bank violated
any provisions of the Act. Accordingly, the Commission closed
its file in this matter as it pertains to Bank of the House of
Representatives.

This matter will become a part of the public record within
30 days. If you wish to submit any materials to appear on the
public record, please do so within ten days. Please send such
materials to the Office of the General Counsel.

Sincerely,

Lawrence M. Noble
General Counsel

Gl —

Lois Lerner
Associate General Counsel

Enclosure
General Counsel’s Report




FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

THIS IS TIE B OF MR # 313:7____




