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MR. J-K RSS

Sergeant at Arms )
United States House of Representattivs ))

Repon~ts.)
i i i i i i I i I II. I ,.)

'".4 '7

I-

I

This Coq~aint fil4 pursuant to tbI
the United States Code and is based on inforsti
the respondents have conspired to violate and hawo
provisions of the Federal Election Campaign Act of
amended.

Oat

FAC~TS CTD 9 6tISAM~

The House of Representatives maintains an entity for use

by its members under the supervision and control of the Sergeant
of Arms, known as the House Bank. Unlike banks outside of the
House of Representatives, the House Bank does not charge fees or
penalties when the owner of a checking account writes a check in
excess of the funds on deposit. The House Bank provides an
additional service not available to ordinary citizens. ften an
overdraft does occur, the Bank honors the check and charges no
interest on the funds advanced to the payee.

According to a published report in the October 5, 1991
issue of Bima £xatsl (attached as Exhibit A), Peter B. o ,mer
made several overdrafts over a period of some years. te article
states, 'On March 13, 1984 when the account is shoms b
overdrawn by $124.40, a maximum ($1,000) personal ati is
made to the presidential campaign of Walter Mondale... ."
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Subscribed and sworn before me this 3eday of October, 1991.
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ECTION COMMISSION

youvrs~S0 whichb #tkoul4 be odfts#se4 to 00- ... ru1111iwl
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COm.31Q* .tax* further action base( on tbe aVailable0

of~

..t~ wllremain. conf idOitiai in accordarflc--itht
2.SC. S. tUG$ t4() nS 431g(a)(1iZ)(A) Unils !yo*:-U ntify

theo Commissionl In writing that you wisht the matter tob ado

~uI~iac. zt yo, ten4d to be represented by counsel An thIS

9140400e~t ~i.011C the commissionl by ,completing the1 oftclose4 <
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IhiS matttrvwill remain confid@Uti-al 
in accordance with

z-u.S.C.L S3 a)-4) and 9 437g(a)(lZ)(A) Unless YOu notify

t"e ComissL i tO jv writing that you wish the matter to be made

'POIO. 
If you intend to be represented by counsel in this

Ater€. Pleae advse the Commission 
by completing the enclosed 1-

form stti the name, address and telephone 
number of such

A mql end authorlsing such counsel to receive 
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(emphasis added). The House Bank, as an entity of the FederalGOV04MO W-V_4 epW icaClly excluded from t!e statutor definition
of M or, easlVOCO S * 3 . sW) ates to tid se t * te A + t)l ta
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descTib~e tt nt a part of tie Federal. 0Houseof PMpWnta±.y' maintains an tty .in u, the RouseBank1an 'Ulik banks outside of the aiae. 0 1A..flt
t C a, int at 1. Thus the am" a ,* 0 f teFederal Qovw*rAment# is not subject to eerllc 4 Coassion

This -dofinitional def iciency also infec~ th iS5t

the wiog X~ueaJ ,
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S o431('A i ma sis Added).

i t is Unnecessary to further explo this evJfttof thedeficiencies noted above mandate a prompt dismi Inof the
complaint against Jack Russ However it should be to aat the
complaint suffers from several other legal and froa flaws.
These other arguments are not waived but are specifically
preserved. Not raising them at this time is not intended to
denigrate the conclusiveness of these other reasons why the
Complaint fails to state a violation but rather to respect thethreshold nature of the Commission's, first responsibility -- notto entertain complaints that do not state violations of matters
within the jurisdiction of the Commission.

Two final matters need be addressed. First, the Complaints
unsupported and open-ended call for the Commission to conduct aninvestigation of the House Bank is simply further evidence of the

This is not to say that the circumstances described in the
Complaint would constitute a "loan" from any bank to a campaignwhich was the payee of a check. Quite the Contrary,, under normalbanking law principles an "overdraft" is not a loan from the bank
to the payee but rather a temporary and legally collectableextension of credit from the bank to its customer. JQ aa y.A..Ria ~ mZinl Bank of WAnhington. D.C., 544 A.2d 267, 269 (D.C.
App. 198O).
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999 9 Street# N'w,
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81i"":7:  , iitas Gillespie ,.

Wei mattr vto initiated by ' oZitfiled by the:

conservative campaign funds a political action comittee,

alleging a violation of the Federal 3lection Campaign Act of

1971j, as amended (the *Act*) by Peter H. Kostmayer,, U.S. House

of Representatives and the U.S. souse of Representatives Bank

("House Bank*). Attachment A. Responses have been received

from counsel for Jack Russ, the former Sergeant-at-Arms. at the

U.S. House of Representatives and from Peter H. Kostmayer.

Attachments B and C.

I I. FACTUAL AND LBO"L ANALYSIS

The complaint filed by the Conservative Campaign Fund

alleges that 'tilt appears that Peter H. Kostmayer and the House

1. The House Bank was closed on December 31# 1991.

fromI~ counsel~' fo ak-ss h omr ega a-&ma h
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I forn

ofwitm R. 5 4 1 st nthets ot at eti o f he

Federal Goerm e which i6 specifically excluded from the

statutory definition of 'person' in the Act. As a result,

counsel concludes that the complaint does not state any

violation of matters within the Commission's jurisdictional

enforcement authority and therefore, the complaint should be

dismissed. 2  Attachment a. p. 2.

In his response to the complaint, Koatmayer avers that the

complaint has no factual merit but is purely a political attack

2. Counsel also contends that the complaint is fatally flayed
because It tails to Oake a factual or legal allogatiou
specifically against Jack Russ by name. Staff has, clarified for
Count"l that lar. Russ was named in his representative. copcity for
the Dowse, Sank. counsel declined the invitation to, supplement his
response in light of this clarification.
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day that tuS ede eokse ome t r his aconlat.rs

support of hiJs assertionP KoetM&Y9r relies upon a copy of his

louse Sank statement, which shows an account balance of $120.14

for the day In question. Attachment C, p. 2. In fact, the

N account does not appear to have had a negative balance anytime

during the period covered by the bank statement

(3/01/84 - 4/02/84). Furthermore, the bank statement does not

appear to have been altered, changed, or modified in any respect

on its face. in light of the foregoing, it does not appear that

the check vas drawn on insufficient funds.

Although the response of the House Sank raises interesting

jurisdictional issues, this office submits that those issues

need not be resolved here on the grounds that Kostmayer has
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CommIssioner Illiott

Commissioner McDonald

Commissioner McGarry

Commissioner Potter

Comissioner Thomas

xxx

This matter will be placed on the meeting a&nda

for Tuesday, June 23, 1992.

Please notify us who vill represent your Division before
the Commission on this matter.

a
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OPP''

to I~Merv#

* rdia~

1.

a t, *6 t on the s,
teop3nt In t8s matter.

2. Approve the appropriate letters as
recoended in the General Counsel's
report dated June 9, 1991.

3. Close the file.

Commissioner* Aikens, Elliott, McDonald, McGarry,

Potter, and Thomas voted affirmatively for the decision.

Attest:
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The Federal alection Campaign Act of 1971, as amended ('the
Act') allows a complainant to seek judicial review of the
Comission's dismissal of this action. See 2 U.S.C.
S 437g(a)(8).

Sincerely,

Lawrence N. Noble
General Counsel

BY:
Associate General Counsel

Enclosure
General Counsel's Report

r4
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This matter will become a Part of the 'pU e "record. within
30 days. if you'wish to submit any materials to appear ot the
public record, please do so within ten days. Please send such
materials to the Office of the General Counsel.

Sincerely,

Lawrence N. Noble
General Counsel

BY: Lois G. Lerner
Associate General Counsel

Enclosure
General Counsel's Report
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an* provistOns of thw: Act Acco r4iuily, the C00~*14sf #1o#4
its tile in this matter as it pertains to sank|-* t t*1R R*r of
Representatives.

This matter will become a part of the public record vwithin
30 days. if you wish to submit any materials to appear on the
public record, please do so within ten days. Please send such
materials to the Office of the General Counsel.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois Lerner
Associate General Counsel

Enclosure
General Counsel's Report

~w



FEDERAL ELECTION COMMISSION
WAIIWCRQN. O.~ ~*)

F . F~.

4 .

.4,",


