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muQc 33140~
Federal Election Commission
Att: Lois Lerner, Associate
General Council for Enforcement
999 E Street, NW
Washington, D.C. 20463

Dear Ms. Lerner: W

It has come to my attention that an advertisement for
Congressman Gerry Studds has appeared in the August 8-21,
1991 edition of "The Barnacle."

The advertisement does not contain the disclaimer
required by 2 U.S.C. 441(d).

By knowledge and belief, it is my understanding that
this advertisement was ordered and paid for by the Committee
to Re-Elect Congressman Studds.

o I have attached the advertisement (see exhibit 1), and
request that the Federal Election Commission investigate this

O matter to determine whether the Committee to Re-Elect
Congressman Studds has violated 2 U.S.C. 441(d), or any other
FEC regulations by their actions in this matter.

0 Noting that Mr. Studds was fined by the Federal Election
Commission for similar failures to attach requisite
disclaimers during my 1988 challenge, the Studds

C organizations' apparent continued non-compliance may indicate
a lack of concern for important federal regulations designed

04 to protect the integrity of the election process. Studds
0spokesman's comments that the allegations are "...petty..."

(see exhibit 2) appear to support this theory.

Thank you for your consideration of this matter.

I swear the foregoing is true to the best of my knowledge and
belief under the pain and penalties of perjury.

Jo .Bryan

Signed and sworn to be ore me this 14th day of August,
1991.

My Ommission expires -7- ?J4 .
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people who were getting
tired. Coupled with the
higher price for Scallops.
fishermen just didn't bother
to donate the product
anymore. Around the year of
1968 the last Scallop
FPstival was held.
) One of Nickerson's
fondest memories of the
event was the fact that
people from all walks of life
pitched in to support the
fishing industry. "People
that had nothing to do with
the industry participated and
never asked questions about
the amount of time it took."

His biggest worry was
attracting so many people
and running out of food.
Fortunately tfat never
happened.

Smithwick & Clarke Insurance, Inc.
MARINE INURANCE

Finest companies
Best Rates
Draggers

K"- Excellent Service, d,

Fast Claims Service
Scallopersers - '' "I

Serving the New Bedford*Fishing Fleet
SPlease visit or call Tony Marunho

113 MacArthur Drive,
New Bedford, MA 02740

(508) 999-4004

Portland Office: 400

.1

-,

Commercial Street, Portland, ME 04101
1-800-388-1636

YOUR ONE STOP GEAR SHOP!!

Swivels, Shackles, TowbChinrs
BuntsBobbins, ocks. ** Rope

n. _ Lis, o gs.,Wir Te T1TwieTPs. WieR e

Bands, Bait Bag, Shno L Reclrs
Poly Rope, High Flyers, Low Flyem PolesTotes.., Sasp : l a T s IlvsIivs

STotes. Sopa Tube, Gloves, Knives.
Rainwew, Boots. Aix. Broom& Bnshes

All Sizes and Meshes

Hooks, Jigs, Snas, Swivels, Mono Line

IMP Fishing Gear
44 South Street, New Bedford (508) 993-0010

"Wishing AII...Safe Voyages
During the 22nd.Annual Blessing of the Fleet"

Con ressmanGERR STUDDS
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cape Cod Times
.THE CAPE AND ISLANDS' DAILY NEWSPAPER

State GOP again charges
Studd broke election laws
By JEFFREY BURT
OTrAWAY NEWS SERVICE

NEW BEDFORD - The Repub-.
lican State Committee fired an-
other shot yesterday at U.S. Rep.
Gerry E. Studds, claiming the con-
gressman violated federal election
laws in an advertisement run in the
local biweekly fishing magazine,
The Barnacle.

r The quarter-page advertisement,
with the words "Caring, Fighting,
Winning" printed below a photo-
I, graph of Rep. Studds, did not carry

a disclaimer stating the ad was
paid for by the Cohasset Demo-
crat's re-election committee.

A statement released by the Re-
(publican State Committee claimed
that this was just one in a series of
election rules violations perpetrat-
ed by Studds's campaign.

But Studds's aide Steven Schwa-
dron denied the allegation.

The Studds re-election cam-
paign placed the ad, Schwadron
said, but the lack of a disclaimer

was a mistake. I don't know
whose mistake, but as you can see,

there is white space at the bottom"
of the advertisement for a
disclaimer.

He said the allegation was an-
other in a string of petty partisanattacks by the Republican Commit-
tee that "trivializes the (political)
process."

"it's Det whin." Schwadron
said. " Mere's no question in the
world whose ad this is.... It really
is like a little baby trying tO get
attention." - •

But Jon Bryan, who has'lost
twice in bids to take Studds' seat,
said the issue is important.

"Either (Rep. Studds) feels he is
above the law or his committee is
disorganized," Bryan said. "Either
way, it sends a bad message to the
voters of this district."

Alan Safran, a spokesman for
the Republican Committee, said
the committee is considering
bringing the incident to the atten-
tion of the Federal Election
Commission.
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* FEDERAL ELECTION COMMISSION
WASHINGTON. D.C 20463

August 22, 1991

The Honorable Gerry E. Studds
P.O. Box 513
Scituate, NA 02066

RE: HUR 3376

Dear Mr. Studds:

LI) The Federal Election Commission received a complaint vhichalleges that you may have violated the Federal Election CampaignAct of 1971, as amended ("the Act"). A COPY Of the complaint Is
01% enclosed. We have numbered this matter HUB 3376. Please referto this number In all future correspondence.

0
Under the Act, you have the opportunity to demonstrate inO writing that no action should be taken against you In thismatter. Please submit any factual or legal materials which youbelieve are relevant to the Commission's analysis of this

C:) matter. Where appropriate, statements should be submitted underoath. Your response, which should be addressed to the GeneralCounsel's Office, must be submitted within 15 days of receipt ofthis letter. If no response Is received within 15 days, theC)' Commission may take further action based on the available
CN information.

This matter will remain confidential In accordance with2 U.S.C. § 437g(a)(4)(B) and 5 437g(a)(12)(A) unless you notifythe Commission In writing that you wish the matter to be madepublic. If you Intend to be represented by counsel In thismatter, please advise the Commission by completing the enclosedform stating the name, address and telephone number of suchcounsel, and authorizing such counsel to receive anynotifications and other communications from the Commission.



If you have any questions, please contact Jeffrey Long, thestaff member assigned to this matter, at (202) 376-5690. Poryour Information, ve have attached a brief description of theCommission's procedures for handling complaints.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois G. Lerner
Associate General Counsel

Enclosures
NO 1. Complaint

2. Procedures
M3. Designation of Counsel Statement

Q0

0
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FEDERAL ELECTION COMMISSION
WASHINGTON. D C. 20463

August 22, 1991

Edwin M. Martin, Jr., Treasurer
Committee to Re-elect Congressman Studds
P.O. Box 513
Scituate, MA 02066

RE: MUR 3376

Dear Mr. Martin:

The Federal Election Commission received a complaint which
alleges that the Committee to Re-elect Congressman Studds
("Committee") and you, as treasurer, may have violated the
Federal Election Campaign Act of 1971, as amended ("the Act").
A copy of the complaint is enclosed. We have numbered this
matter MUR 3376. Please refer to this number in all future
correspondence.

Under the Act, you have the opportunity to demonstrate in
writing that no action should be taken against they committee
and you, as treasurer In this matter. Please submit any factual
or legal materials which you believe are relevant to the
Commission's analysis of this matter. Where appropriate,
statements should be submitted under oath. Your response, which
should be addressed to the General Counsel's Office, must be
submitted within 15 days of receipt of this letter. If no
response is received within 15 days, the Commission may take
further action based on the available information.

This matter will remain confidential In accordance with
2 U.S.C. § 437g(a)(4)(B) and § 437g(a)(12)(A) unless you notify
the Commission In writing that you wish the matter to be made
public. If you intend to be represented by counsel In this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.



If you have any questions, please contact Jeffrey Long. the
staff member assigned to this matter, at (202) 376-5690. For
your Information, we have attached a brief description of the
Commission's procedures for handling complaints.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois G. Lerner
Associate General Counsel

Enclosures
1. Complaint
2. Procedures
3. Designation of Counsel Statement



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C 20463

August 22, 1991

Jon L. Bryan
215 Prince Avenue
Marston Hills, HA 02648

RE: HbUR 3376

Dear Hr. Bryan:

This letter acknowledges receipt on August 16. 1991, ofyour complaint alleging possible violations of the FederalElection Campaign Act Of 1971, as amended ("the Act"), by theCommittee to Re-elect Congressman Studds and Edwin M. Martin,Jr., as treasurer, and Gerry E. Studds. The respondents will benotified of this complaint vithin five days.

You will be notified as soon as the Federal ElectionCommission takes final action on your complaint. Should youreceive any additional Information in this matter, pleaseforward it to the Office of the General Counsel. Suchinformation must be sworn to In the same manner as the originalcomplaint. We have numbered this matter MUR 3376. Please referto this number in all future correspondence. For yourInformation, vie have attached a brief description of theCommission's procedures for handling complaints.

If you have any questions, please contact Retha Dixon,
Docket Chief, at (202) 376-3110.

Sincerely,

Lawrence N. Noble
General Counsel

BY: Lois G. Lerner
Associate General Counsel

Enclosure
Procedures
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September 5, 1991

Lois Lerner
Associate General Counsel for Enforcement
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Dear Ms. Lerner: -o

I am writing in response to your letter of August 22 regarding .
MUR 3376.

O With respect to the political advertisement in question, it is c _
clear that the required disclaimer was erroneously omitted. It -c

was most certainly our intention that the disclaimer appear
ON, conspicuously at the bottom of this advertisement, and on any

other campaign materials underwritten by the Committee to
CReelect Congressman Studds. As you can see, there is an excess

of white space below the text of the print ad in question. It
0 was in this white space that we had expected the disclaimer to

be included.

o I take very seriously the valid and important requirement for
disclaimers on political advertisements. We will continue to do

Nr everything possible to make certain that ths kind of
inadvertent error does not recur.

Si ee

rr Studds

4n a s

PWbd J "r Sk id & tor Cowrgra ComM, P.O. Box 513, Suaft. MA 02066, 50-747-0090 ®D.4PN'1



October 11, 1991 /-,;1 :

Federal Election Commission
Att: Lois Lerner, Associate cm - .
General Council for Enforcement -

999 E Street, NW 
N7

Washington, D.C. 20463 
N .

RE: MUR c j

Dear Ms. Lerner:

It has come to our attention that a possible additional
violation of the disclaimer requirement of 2 U.S.C. 441(d)
had been committed by the Committee to Re-Elect Congressman
Studds in "The Barnacle."

I have attached a copy of an article in the Boston Globe
0% (see exhibit 1) which indicates that the advertisement noted

in our original complaint had run prior to the 1990 election,
o again without a disclaimer.

O Thank you for your consideration.

C I swear that the foregoing is true to the best of my
knowledge and belief under the pain and penalties of perjury.

Jon L. Bryan

signed and sworn to before me this //day of October, 1991.

e4

My commission expires

147? h4e! X4 / z
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Studds ad-hooks..
GOP attention

W HEN THE GOP GOES ballistic
on Rep. Gerry Studds (D-

Mass.) it doesn't stop.
Now the party wants to know

why a quarter-page advertisement in
the current issue of The Barnacle, a
New Bedford fishing industry maga-
zine, (lid not include a disclaimer.

"In truth ... the ad was paid for
by the Studds reelection campaign
committee and apparently violates
the federal law which requires that
political advertisements state clearly
who paid for them," the Massachu-
setts Republican Party charges.

Gary Golas, publisher of The
Barnacle, says he simply ran the ad
copy given him by the Studds camp-
- a year-old Studds ad that also

• ,

lacked a disclaimer.
The ad praised Studds ,n8 "Car-

ing... ighting... Mnning," along-
side a picture of the congresaman.

Steven Schwadron, a spokesman
for Studds, said he couldn't explain
tile omission of the disclaimer, but
that: "To the extent that t's weren't
crossed and i's weren't dotted, they
should have been."

Whatever the reason, there was a
collective groan at Studds headquar-
ters over the latest GOP complaints.

This month, for example, Mass-
achusetts Republicans called for aFederal Election Commission inves-
tigation of whether Studds had used"shadow campaign committees" in
last year's reelection bid.

Indeed, the GOP sees a connec-
tion. "Now, with this mystery ad in
The Barnacle, it appears that the
Studds campaign doesn't want to ac-
knowledge having any committees,"
party chairman Leon Lombardi said
in a written statement.

Schwadron's riposte: "If it's
Monday, it must be Federal Election
Commission day."

FREDERIC M. BIDD,

Notes from the Hill
and the Hall

l:il ".A m

g4AdJd

C



FEDERAL ELECTION COMMISSION
N ASHINGTON. DC 0461

t4VIS 0I

October 29, 1991

The Honorable Gerry E. Studds
P.O. Box 513
Scituate, MA 02066

RE: MUR 3376
Dear Mr. Studds:

On August 22, 1991, you were notified that the Federal
Election Commission received a complaint from Jon L. Bryan
alleging violations of certain sections of the Federal Election
Campaign Act of 1971, as amended. At that time you were given a
copy of the complaint and informed that a response to the
complaint should be submitted within 15 days of receipt of the
notification.

On October 22, 1990, the Commission received additional
information from the complainant pertaining to the allegations
in the complaint. Enclosed is a copy of this additional
information. As this new information is considered an amendment
to the original complaint, you are hereby afforded an additional
15 days in which to respond to the allegations.

If you have any questions, please contact Tonda m. Mott,

the staff member assigned to this matter, at (202) 219-3400.

Sincerely,

Lawrence M. Noble

General Counsel

BY: Loi lLe rner
Associate General Counsel

Enclosure



FEDERAL ELECTION COMMISSION
WI~hY) \ASHINCTO%* DC '0463

October 29, 1991

Edwin M. Martin, Jr., Treasurer
Committee to Re-elect Congressman Studds
P.O. Box 513
Scituate, MA 02066

RE: MUR 3376
Dear Mr. Martin:

On August 22, 1991, you were notified that the Federal
Election Commission received a complaint from Jon L. Bryan
alleging violations of certain sections of the Federal Election
Campaign Act of 1971, as amended. At that time you were given a
copy of the complaint and informed that a response to the
complaint should be submitted within 15 days of receipt of the
notification.

On October 22, 1990, the Commission received additional
information from the complainant pertaining to the allegations
in the complaint. Enclosed is a copy of this additional
information. As this new information is considered an amendment
to the original complaint, you are hereby afforded an additional
15 days in which to respond to the allegations.

If you have any questions, please contact Tonda N. Mott,

the staff member assigned to this matter, at (202) 219-3400.

Sincerely,

Lawrence M. Noble

General Counsel

BY: Lois G. Lerner
Associate General Counsel

Enclosure



FEDERAL ELECTION COMMISSION

October 29, 1991 /

Jon L. Bryan
215 Prince Avenue
Marston Mills, MA 02648

RE: MUR 3376

Dear Mr. Bryan:

This letter acknowledges receipt on October 22, 1991, of
the amendment to the complaint you filed on August 16, 1991,
against the Committee to Re-elect Congressman Studds and
Edwin M. Martin, Jr., as treasurer, and Gerry E. Studds. The
respondents will be sent copies of the amendment. You will be
notified as soon as the Federal Election Commission takes final
action on your complaint.

Sincerely,

Lawrence M. Noble

General Counsel

BY: Lois G. Lerner
Associate General Counsel
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UmI 3370, 3438, 3439, 3376

NAMR or CID N - J Holly Schadler

Aflmflhi 8Perkins Coie

607 14th Street, NW

Washington, D.C. 20005

202-434-1634

The above-named individual is hereby designated as my

counsel and is authorized to receive any notifications and other

communications from the Commission and to act on my behalf before

the Commission.

Date Sqgnatur 

R2SPOWDUIT'S NAN: Hon. Gerry E. Studd s.Cmittee to Re-Elect Congressman

AIO 8 Studds; Stjudds.for Congress Committee (Edwin M. Martin,
Treasurer)

Box 513

Scituate, MA 02066

alam PBORI _

BUS1188 PRO3 : 617-545-6191

1|t S24221 I.. CMN . " wool
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December 18, 1991

Lawrence N. Noble, Esq. 0
Office of the General Counsel
Federal Election Commission
999 E Street, NW
Washington, DC 20463

Attention: Tonda M. Mott

Re: MUR 3376 - Studda for Congress Committee and Idwin
M. Martin, Jr., as Treasurer

I Dear Mr. Noble:

This letter constitutes the response through counsel of
the Studds for Congress Committee (the "Committee") and Edwin
M. Martin, Jr., as Treasurer (collectively "Respondents"), to

0 the complaint filed by Jon L. Bryan, Congressman Studds'
opponent in the 1990 election. The complaint requests the

C:) Federal Election Commission to investigate an advertisement
that appeared with no disclaimer in a local newsletter.

C:) The advertisement appeared in the August 8, 1991 edition
of The Barnacle. See Exhibit 5. The Barnacle is a small
biweekly newsletter with 125 paying subscribers. It started
in New Bedford in mid-1990 principally for circulation by handC to fishermen and waterfront workers. In an effort to show
community support, the Committee responded to a request from
the editor to purchase an advertisement in the newsletter.
The Committee intended to run an advertisement that
acknowledged the celebration of the Blessing of the Fleet, an
annual festival of the commercial fishing community. Instead,
due to inadvertent error, a standard Committee advertisement
was sent for publication.

The regulations require that any communication paid for
and authorized by a candidate that "expressly advocates the
election or defeat of a clearly identified candidate, or that
solicits any contribution" through any form of public
political advertising, must include a disclaimer. 11 C.F.R.
S 110.11. This notice must clearly state that the costs of
the communication have been paid for by the authorized
political committee. Id.; See also Federal Election
Commission Record, May, 1990 at 9. ("Disclaimer ads are

1714!-0001DA913430.002]

TELEX 44-0277 P(-so Ui a FACSIMILE (202) 434-1690
ANCHORAGE a BELLEVUE a Los ANGELES a PORTLAND & SEATTLE a SPOKANE
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Lawrence M. Noble, Esq.
December 18, 1991
Page 2

required on campaign ads and solicitations distributed through
public political advertising that: expressly advocate the
election or defeat of a clearly identified candidate; or
solicit contributions on behalf of a political committee or a
candidate.") The regulations are not applicable, therefore,
to an advertisement unless it is for the purpose of soliciting
funds for or expressly advocating the election of a candidate.

Here, the advertisement that appeared neither solicited
contributions on behalf of the Committee nor expressly
advocated the election of Congressman Studds. The
advertisement was never intended as an election-related
communication. The message and the timing of the
advertisement -- August of a nonelection year -- are
indicative of the Committee's intent to support this community

IW- celebration.

01% Therefore, because this advertisement was neither for
electioneering or solicitation purposes, no disclaimer was

C) required under 11 C.F.R. S 110.11. Respondents request that
the complaint be dismissed with no further action.

Very truly yours,

NIT B. Holly Schadler
Counsel
Studds for Congress Committee

BHS:mah

[17141-0001/DA913430.0021 17.18/91



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 203

January 14, 1992

3. Holly Schadler
Perkins Cole
607 14th Street, w.N.
Washington, D.C. 20005

RZ: NUR 3376

Dear Ms. 8chadler:

Per our telephone conversation, enclosed please find a copy
of the amendment to the original complaint. I have also
enclosed, for your records, copies of the October 29, 1991
letters notifying your clients of this additional information.

Your clients were originally afforded an additional 15 days

C) in which to respond to the amendment to the complaint. We nowrequest that you respond as soon as possible, but no later than
(: 15 days from receipt.

0 If you have any questions, please contact me at
(202) 219-3400.

;r , Sincer ly,

C.

0 1 Attorney

Enclosures
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60' FouRTFINTH STRIEET. N.W. . WASHINTON D.C. 20005.2011 .(202) 628-6meim!, W O

January 27, 1992

Tonda M. Mott, Esq.
Federal Election Commission
Office of the General Counsel
999 E Street, N.W.
Washington, D.C. 29463

Re: NUR 3376

Dear Ms. Mott:

This letter responds to your notification dated
January 14, 1992, regarding additional information provided by
Complainant in MUR 3376. In 1990, an advertisement appeared
The Barnacle and, due to inadvertent clerical omission, did
not include a disclaimer. To the extent that Complainant
attempts to portray this isolated instance as a recurring
event, his allegations are again entirely false.

The Studds for Congress Committee ("the Committee") has
diligently complied with the disclaimer requirement in those
instances where it is applicable. As our previous response
stated, no disclaimer was required on the 1991 advertisement
appearing in The Barnacle because it neither solicited
contributions on behalf of the Committee nor expressly
advocated the election of Congressman Studds.

If you have any additional questions, please contact me
at 202-434-1634.

Very truly yours,

B.Hlly Schadler

BHS: slh

[00000-000/DA920220.084
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COMPLAINANT:

RESPONDENTS:

Jon L. Bryan

Congressman Gerry E. Studds; a8d
Studds for Congress Committee, and
Edwin M. Martin, Jr., as treasurer

RELEVANT STATUTES: 2 U.S.C. S 441d

INTERNAL REPORTS CHECKED: None

FEDERAL AGENCIES CHECKED: None

I. GENMATION OF RATTER

This matter was generated by a complaint filed on

August 16, 1991, by Jon L. Bryan ("the Complainant") against

Congressman Gerry E. Studds and the Committee to Re-Elect

Congressman Studds (a.k.a. Studds for Congress Committee,

hereinafter "the Committee") and Edwin M. Martin, Jr., as

treasurer (collectively, "the Respondents"). The Complainant

was Congressman Studds' opponent in 1988 and 1990. According to

the response, the Complainant "has also announced his intention

to run in 1992." Attachment 5, p. 1.

1. On October 25, 1991, the "Committee to Re-Elect Congressman
Studds" amended its Statement of Organization, formally changing
the Committee's name to "Studds for Congress Committee."
Attachment 1.

O. .
F.E.C.

MEDERAL ELECTIOW COIMUIZqOq,,m
999 3 Street, N.W. - w,,,5 i1:50

Washington, D.C. 20463

FIRST GENERAL COUNSEL S REPORT SEN 1T

MUR # 3376
DATE COMPLAINT RECEIVED
BY OGC: August 16, 1991
DATE OF NOTIFICATION TO
RESPONDENTS: August 22, 1991
STAFF MEMBER: Tonda M. Mott

IVE
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II. FACTUAL AND LBO"L ANALYSIS

The Federal Election Campaign Act of 1971, as amended,

("the Act") requires an appropriate disclaimer for

communications that expressly advocate the election or defeat of

a clearly identified candidate or that solicit contributions

through any broadcasting station, newspaper magazine, or any

other type of general public political advertising. 2 U.S.c.

I 441d. The disclaimer relevant to this matter is as follows:

if [the communication is) paid for and authorized by a
candidate, an authorized political committee of a
candidate, or its agents, the disclaimer shall clearly
state that the communication has been paid for by such
authorized political committee.

2 U.S.C. I 441d(a).

The Complainant alleges that the Respondents violated

provisions of the Act by not including a disclaimer stating who

paid for advertising which appeared in The Barnacle on August 8,

1991. Since the advertisement at issue did not solicit

contributions, the only legal basis on which to find a violation

of 2 U.S.C. S 441d is the presence of express advocacy.

The Barnacle is a "free biweekly newspaper" 2 which serves

"the New Bedford (Massachusetts) Fishing & Maritime Interests."

Attachment 4, p. 3. The advertisement pictures Congressman

Studds before a large gathering of people. "Congressman Gerry

Studds" is printed above the picture, and "Caring, Fighting,

Winning" is printed below the picture. There is no other text

2. Although the copy of the front page provided by Counsel for
Respondents states that the newspaper is free, Counsel stated in
the response that "'The Barnacle' is a small biweekly newsletter
with 125 paying subscribers." Attachment 4, p. 1.



- 3 -

in the advertisement. There is what appears to be a blank space

at the bottom of the advertisement.

On September 18. 1991, the Commission received a response

signed by Congressman Studds. Attachment 3. The Congressman

stated that "it is clear that the required disclaimer was

erroneously omitted," and that "it was most certainly our

intention that the disclaimer appear conspicuously at the bottom

of this advertisement." Id. Congressman Studds asserted that

the "white space" at the bottom of the advertisement was where

the Respondents had "expected the disclaimer to appear."3 id.
Subsequent to Congressman Studds, response, this Office

contacted the Committee to ask whether the earlier response

constituted a response from the Committee as well. At that

time, we were informed that Counsel for Respondents would be

filing a response. On November 19, 1991, Counsel requested an

extension of time, which was granted. On December 18, 1991,

this Office received the response by counsel

3. Although Respondents provided no evidence of error by the
newspaper, the Commission has previously considered inadvertent
omissions of printers and newspapers by finding no reason to
believe or by finding reason to believe but taking no further
action. See MURs 2634 and 2260, respectively.

4.
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In the landmark case Buckley v. Valseo, 424 U.S. 1 (1976),

the Supreme Court concluded that the only expenditures covered

by the Act's reporting provisions are those that "expressly

advocate the election or defeat of a clearly identified

candidate."5  I d. at 80. The Court stated that the provision

must be restricted "to communications containing express words

of advocacy of election or defeat, such as 'vote for,,

'support,' 'cast your ballot for,' 'Smith for Conress,' 'vote

against,' 'defeat,' 'reject.'" Id. at 44, n.52.

The purpose of the standard set by the Court was to protect

free speech by limiting the coverage of the disclaimer provision

0o1 "precisely to that spending that is unambiguously related to the

0 campaign of a particular candidate." Id. at 80. This standard
o was incorporated into 2 U.S.C. I 441d of the Act.

01 Subsequently, in finding express advocacy in FEC v.

0 Massachusetts Citizens for Life, Inc. 479 U.S. 238 (1986), the
Supreme Court declined to strictly adhere to only those words

and phrases in Buckley which it had determined would constituteC ~

N"express advocacy." The Court stated that "the fact that [the

communication's) message is marginally less direct than 'Vote

for Smith' does not change its essential nature." Id. at 249.

5. The Court's reasoning in Buckley related to the meaning of
"for the purpose of...influencing" an election, language
contained in the reporting requirements provision of the Act.
From this language the Court devised the "expressly advocating"
language and standard, which also appear in the disclaimer
provision of the Act today. However, the requirement for a
disclaimer on communications which solicit contributions stands
separately from the requirement for a disclaimer on
communications under the "express advocacy" test.



The "express advocacy" standard was further clarified by

the courts in rC v. Furgatch, 807 F.2d 857 (9th Cir. 1987),

cert. denied, 484 U.S. 850 (1987). To be "express advocacy"

under the Act, speech must, "when read as a whole and with

limited reference to external events, be susceptible of no other

reasonable interpretation but an exhortation to vote for or

against a specific candidate." Id. at 864. Speech cannot be

express advocacy if "reasonable minds could differ as to whether

it encourages a vote for or against a candidate or encourages

the reader to take some other kind of action." Id.
The court stated that speech is "express advocacy" if threeLD

criteria are met. First, a political communication's message is

o "express" if it is unmistakable and unambiguous, suggestive of
0 only one plausible meaning. Second, its message is "advocacy"

OY if it presents a clear plea for action, and thus is not purely

0 informative. Third, the message is "express advocacy" if it is

clear what action is advocated. Id.

Counsel for the Respondents argues that the advertisement
C14

does not expressly advocate the election of Congressman Studds,
and thus a 2 U.S.C. S 441d disclaimer is not required.

Attachment 4, p. 2. Counsel further argues that "the

advertisement was never intended as an election-related

communication." Id. Counsel states that "the Committee

intended to run an advertisement that acknowledged the

celebration of the Blessing of the Fleet, an annual festival."

Id. at 1. Counsel maintains that the Committee intended to run
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an entirely different advertisement.6  id.

Regardless of what advertisement the Respondents intended

to run and whether they intended it to be election-rolated, the

advertisement which did run, and is thus the subject of this

complaint, does not appear to expressly advocate the election or

defeat of any candidate, on its face. The advertisement clearly

identifies Congressman Studds, with his name displayed above his

picture. The advertisement states character traits of the

Congressman, "caring, fighting, winning." However, the

1991 advertisement, having been published in a non-election

year, has no direct or indirect connection to any election.

Neither does the advertisement invoke the reader to take any

action. Therefore, the advertisement is not express advocacy.

The 1991 publication of the advertisement was paid for by

the Respondents; however, the Act does not require all

advertisements paid by the candidate or committee to include the

disclaimer. The Act requires only those communications which

expressly advocate the election or defeat of a candidate or

solicit contributions to include a disclaimer.7

6. Conversely, the letter sent by Congressman Studds claimed
that the lack of a disclaimer was an oversight, and that it
should have appeared, and that the Committee had intended for it
to appear. Further, in the response from Congressman Studds,
there was no mention of the Committee's intention to run a
different advertisement.

7. Arguably, candidate generated advertisements, such as those
at issue in this matter, constitute the type of activity which
the Act was intended to cover. See, Buckley, 424 U.S. at 80;
rurgatch, 807 F.2d at 865. However, legislative or regulatory
reforms would be necessary in order to apply the Act's
disclaimer requirements to this type of advertising.
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On October 22, 1991, the Complainant filed an amendment to

the original complaint alleging that the same advertisement,

vhich was the subject of the original complaint, had also been

used by the Committee previous to the 1990 election, also

vithout any disclaimer. Attachment 2. The allegations in the

Complainant's amendment derive from an article in the Boston

GlIobe,, dated August 15, 1991, detailing the filing of and

allegations in the original complaint. The advertisement

allegedly previously used without a disclaimer was supposedly

identical to the 1991 advertisement. However, neither the

amendment to the complaint nor the Boston Globe article included

copies of the earlier publication of the advertisement.

on January 14, 1992, this office contacted counsel to

inform her that the Committee had not responded to the

allegation in the amendment to the complaint. Counsel stated

that she was not aware of an amendment. This Office then

forwarded to her a copy of the amendment and copies of the

letters which had been sent to Respondents, prior to their

designation of counsel, notifying them of the amendment.

on January 29, 1992, this office received the response to

the amendment to the complaint. Counsel states that the 1990

advertisement "due to inadvertent clerical omission, did not

include a disclaimer."8  Attachment 6. Counsel further

8. Counsel asserts that these omissions are isolated
incidents. Attachment 6. However, it should be noted that
Respondents have claimed "inadvertent omission" on this issue in
two occasions previous to the incidents which precipitated this
matter. See MURs 2759, 1744.
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maintains that the advertisement does not require a disclaimer

because it neither solicited contributions nor expressly

advocated the election of the candidate. Id.

The 1990 publication of the advertisement obviously

occurred during an election year, but no information is

available as to the exact date of the publication. Because of

the potential timing of the 1990 advertisement, the nature of
the advertisement might be called into question. Nevertheless,

timing alone is not sufficient to make a communication express

advocacy. The advertisement does not, on its face, expressly
CO advocate the election or defeat of any candidate. Reasonable

LO)
minds could differ as to whether the advertisement when read as

0 a whole, with limited reference to external events, encourages a

o: vote for or againsat Congressman Studds. Thus, it appears that

0. the 1990 advertisement, as presented in this complaint, is not
CD subject to the disclaimer requirements of 2 U.S.C. I 441d.

Therefore, this office recommends that the Commission find

no reason to believe that Representative Gerry E. Studds and the

Studds for Congress Committee and Edwin M. Martin, Jr., as

treasurer, violated 2 U.S.C. 5 441d, based on the complaint in

NUR 3376.
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1. -Find no reason to believe that Congressman
Gerry R. Studds and the Studds for Congress Committee andRdwin N. Martin, Jr., as treasurer, violated 2 U.s.c. S 441d,
on the basis of the complaint in MUR 3376.

2. Approve the appropriate letters.

3. Close the file.

Lawrence m. Noble
General Counsel

Date B oiV-G. lerner

Associate General Counsel



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
MUR 3376

Congressman Gerry E. Studds; )
Studds for Congress Committee, and )
Edwin 1. Martin, Jr., as treasurer.)

CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the

Federal Election Commission executive session on March 25,

\0 1992, do hereby certify that the Commission took the

0% following actions in MUR 3376:

0

CD 1. Failed in a vote of 3-2 to pass a motion to

a) Reject recommendation 1 in the General
O Counsel's report dated March 4, 1992,

and instead find reason to believe
that Studds for Congress Committee and

C- Edwin M. Martin, Jr., as treasurer,
violated 2 U.S.C. 5 441d on the basis

C4 of the complaint in MUR 3376.

4O b) Direct the Office of General Counsel to
send appropriate letters and Factual and
Legal Analysis pursuant to the above
action.

Commissioners McDonald, McGarry, and Thomas
voted affirmatively for the motion;
Commissioners Aikens and Elliott dissented;
Commissioner Potter was not present.

(continued)



Federal Election Commission Page 2
Certification for MUR 3376
March 25, 1992

2. Failed in a vote of 2-3 to pass a motion to

a) Find no reason to believe that
Congressman Gerry E. Studds and
the Studds for Congress Committee
and Edwin M. Martin, Jr., as
treasurer, violated 2 U.S.C. S 441d
on the basis of the complaint in
MUR 3376.

b) Approve the appropriate letters as
recommended in the General Counsel's

NO report dated March 4, 1992.

O1.c) Close the file.

o Commissioners Aikens and Elliott voted
affirmatively for the motion; Commissioners0% McDonald, McGarry, and Thomas dissented;

o Commissioner Potter was not present.

C 3. Decided by a vote of 5-0 to close the file
in MUR 3376 and direct the Office of General
Counsel to send appropriate letters.

Commissioners Aikens, Elliott, McDonald,
McGarry, and Thomas voted affirmatively for
the decision; Commissioner Potter was not
present.

Attest:

Datdt t • W. Emmoni
Se retary of the Commission



FEDERAL ELECTION COMMISSION
%VA S H11NGTO% D C 21046)

April 6, 1992

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Jon L. Bryan
215 Prince Avenue
Marston Mills, MA 02648

RE: MUR 3376

Dear Mr. Bryan:

The Federal Election Commission has reviewed the
allegations contained in your complaint dated August 14,

0% 1991. On March 25, 1992, the Commission considered your
complaint, but there was an insufficient number of votes to

o find reason to believe Studds for Congress Committee and
Edwin M. Martin, Jr., as treasurer, and Gerry E. Studds

0 violated the Federal Election Campaign Act of 1971, as
amended.

0 Accordingly, on March 25, 1992, the Commission closedthe file in this matter. The Federal Election Campaign Act

allows a complainant to seek judicial review of the
Commission's dismissal of this action. See 2 U.S.C.

VS 437g(a)(8).

If you have any questions, please contact Tonda M. Mott,
the attorney assigned to this matter, at (202) 219-3400.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois G. Lerner
Associate peneral Counsel

Enclosure
General Counsel's Report
and Certification



FEDERAL ELECTION COMMISSION
WASHING;TON, DC 20464

April 6, 1992

Judith L. Corley, Esq.
Perkins Coie
1607 14th Street, N.W., Suite 800
Washington, D.C. 20005

RE: MUR 3376
Congressman Gerry E.
Studds, and Studds for
Congress Committee and

r,) Edwin M. Martin, Jr., as

SO treasurer

0. Dear Ms. Corley:

0 on October 29, 1991, the Federal Election Commission
C:) notified you of a complaint alleging that Congressman
O Gerry E. Studds, and Studds for Congress Committee and Edwin

M. Martin, Jr., as treasurer had violated certain sections of
0% the Federal Election Campaign Act of 1971, as amended.

0 On March 25, 1992, the Commission considered the
complaint but there was an insufficient number of votes to
find reason to believe your clients violated the Act.

O-- Accordingly, the Commission closed its file in this matter.
C4 This matter will become part of the public record within

30 days. Should you wish to submit any materials to appear
on the public record, please do so within ten days of your

0% receipt of this letter. Please send such materials to the
General Counsel's Office.

If you have any questions, please direct them to
Tonda M. Mott, the attorney assigned to this matter, at
(202) 219-3400.

Sincerely,

Lawrence M. Noble

General Counsel

BY: Lois G.Lerner
Associate General Counsel

Enclosure
General Counsel's Report
and Certification
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FEDERAL ELECTION COMMISSION
WASHINGTON. D C 20463
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THE PUBLIC RECORD IN CLOSED MUR 33%o
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FEDERAL ELECTION COMMISSION
WASHINCTON. DC 20463 M1May 4. 1992

Jon L. Bryan
215 Prince Avenue
Marston Mills, MA 02648

RE: MUR 3376
Dear Mr. Bryant

By letter dated April 6, 1992, the Office of the GeneralCounsel informed you of determinations made with respect to thecomplaint filed by you against Congressman Gerry e Studdo eStudds for Congress Committee and Edwin M. Martin, Jr., asP') treasurer ("the Committee"). Enclosed with that letter was theFirst General Counsel's Report.

Enclosed please find a Statement of Reasons adopted bythree Commissioners explaining their position regarding theoD failed vote of 3-2 to find reason to believe that the Committeeviolated 2 U.S.C. $ 441d(a) of the Federal Election Campaign Act.This document will be placed on the public record as part of thefile of MUR 3376.
0

If you have any questions, please contact me at (202)Nr" 219-3400.

0 
Sincergly,C~4/

Tonda M. Mott
AttorneyEnclosure

Statement of Reasons



FEDERAL ELECTION COMMISSION
WASHINCTON. D.C. 20463

May 4, 1992

Judith Corley, Esq.
Perkins Coke
607 14th Street, NW
Washington, DC 20005

RE: MUR 3376

Dear Ms. Corley:

By letter dated April 6, 1992, the Office of the General
Counsel informed you of determinations made with respect to thecomplaint filed against your client, Congressman Gerry E. StuddslStudds for Congress Committee and Edwin n. Martin, Jr., asttreasurer. Enclosed with that letter was the First General
Counsel's Report.0

Enclosed please find a Statement of Reasons adopted by threeCommissioners explaining their position regarding the failed voteo of 3-2 to find reason to believe that your client violated2 U.S.C. 5 441d(a) of the Federal Election Campaign Act. ThisM document will be placed on the public record as part of the file

0 of MUR 3376.

qW If you have any questions, please contact me at (202)
219-3400.

Sincery,

Tonda M. Mott
Attorney

Enclosure
Statement of Reasons
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FEDERAL ELECTION COMMISSION
WASINGTON. D.C. 20463

muom

TO: COMISSbOwgNS
G33M.AL COUN53L XOL3
STAIP DIR ?OR SURINA
P1338 OFFica IR3LAND

FROM: "0212OI N. 3 AONS/DOMNA ROAC. 40C
COMh88ION AOCRITAR

DATBI APRZL 27, 1992

o SUBJCT: STATIMNT O1 R"A8ONS fOR MUR 3376

0 Attached is a copy of the Statement of Reasons in

0. MUR 3376 signed by Commissioners McDonald, Xc~arry and
o) Thomas. This was received in the Commission Secretarys

Office on Monday, April 27, 1992 at 12:12 p.m.



FEDERAL ELECTION COMMISSION
WASWIUNCT. D.C. 20*34

In the Ratter of )
)

Congresame Gecry s. tudds/ )
) NOM 3376

Studis for Congress Comittee and 3
3dwin X. artia, Jr., as )
treasurer )

40 AIM Or1 REAOFS

0
vzci cUiau SCOTT Z. TNomAS
CZSSZIUU MWUS LEE RCV

0 C SI a OIUt JOm WA RCGnY

o in Matter Under Review (OMURO) 3376, the Commission split
3-2 on whether a candidate's campaign committee, running
newspaper advertisements featuring the candidate, should beo required to disclose who paid for the advertisement. in our
opinion, the public has a right to know this information under
the Federal Election Campaign Act of 1971, as amended ("the
Act). Accordingly, we voted to find reason to believe that the
Committee in this matter failed to include the required
disclaimer on its ads in violation of the Act.

I.

The Act provides that whenever any person makes an
expenditure for the purpose of financing communications
expressly advocating the election or defeat of a clearly
identified candidate through any type of general public
advertising, such communication must contain a disclaimer



explaining who was responsible for it. 2 U.S.C. S441d(a),111 C.?.R. SllO.ll(a)(j)• 
..

On August 16, 1991, Jon L. Bryan (*the complainant') fileda complaint with the Federal Election Commission againstCongressman Gerry2 3. Studds and the Committee to Re-ElectCongressman Studdso ('the Committee-), and Edwin M. Martin, Jr.,as treasurer. The complaint stated that an advertisement forCongressman Studds appeared in the August 8-21, 1991, edition of'The arnacle,' a 'local biveekly fishing magazine." seeComplaint at Exhibit 2 (Cape Cod Times). The complaint allthat the Oadvertisement doesot contain the disclaimer requiredby 2 U.S.C. 1441(d) [sic.' Complaint at 1. The complainantfurther stated, by knowledge and belief, it is my understandingthat this advertisement was ordered and paid for by theCommittee to Re-Elect Congressman Studds." Id.

On October 22, 1991, the complainant filed an amendment tohis complaint. The complainant enclosed a copy of a newspaperarticle 'which indicates that the advertisement noted in ourSoriginal complaint had run prior to the 1990 election, againwithout a disclaimer.' Amended complaint at 1. The amendedo complaint did not Include a copy of the 1990 advertisement andgave no date of publication of the advertisement.
On March 25, 1992, the Commission considered the GeneralCounsel's Report which recommended that the Commission find noO - reason to believe that the respondents had violated 2 U.S.C.§441d. The General Counsel's Report concluded that neither the0 1990 advertisement nor the 1991 advertisement constitutedexpress advocacy. A motion to approve the General Counsel's

1. 2 U.S.C. S44ld(a) provides, in pertinent part:

C14 Whenever any person makes an expenditure for the purposeof financing communications expressly advocating theelection or defeat of a clearly identified candidate, orsolicits any contribution through any broadcastingstation, newspaper, magazine, outdoor advertisingfacility, direct mailing, or any other type of generalpublic political advertising, such communication --
(1) if paid for and authorized by a candidate, anauthorized political committee of a candidate, orits agents, shall clearly state that thecommunication has been paid for by such authorized
political committee.

2. On October 25, 1991, the Committee to Re-Elect CongressmanStudds filed an amendment to its Statement of Organizationchanging the Committee's name to Studds for Congress Committee.
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recomendation failed. Two Commissioners supported the GeneralCounsel's. recommendation, and three Comissioners (theundersigned) opposed. A notion to find reason to believe thatthe Itudds for Congress Committee and its treasurer violatedS441d also failed with three Commissioners supporting the motionand two Commissioners opposing it. Finally, a motion to closethe file and send the appropriate letters passed with fiveCommissioners supporting the motion.

11.
The central issue in this matter is whether the 1990 and1991 advertisements distributed by the Studds for CongressCommittee expressly advocated the election of a federalcandidate. If the advertisements contained express advocacy,the Act required the Committee to Include a statement on the adsindicating whether the candidate's committee paid for them.After reviewing the auplicable case law, the text of theChadvertisements, and te circumstances surrounding their140 publication, we believo that the advertisements ash the, generalpublic to vote for a specific federal candidate. Accordingly,o we voted to fin& reason to believe that the Committee violated2 U.S.C. 1441d for failing to include the appropriate publicd) disclaimer in the advertisements.

A.
O Congress included the "express advocacy" provision as partof 9441d in response to the Supreme Court's decision in Buckleyv. Valeo , 424 U.S. 1 (1976). See H.R. Rep. No. 917, 94th Conq.03 Sees. 5 (1976). In 8uckley, the Court upheld asconstitutional certain reporting requirements on expendituresCN made by individuals and groups that were "not candidates orpolitical committees." 424 U.S. at 60. The Court expressed. itsMconcern, however, that these reporting provisions might bebroadly applied to communications which discussed public issueswhich also happened to be campaign issues. In order to ensurethat expenditures made for pure issue discussion would not bereportable under r3CA, the Court construed these reportingrequirements "to reach only funds used for communications thatextycpsel advocate the election or defeat of a clearlyideitfild candidate." Id. (emphasis added).

In creating the express advocacy standard, the BuckleyCourt sought to draw a distinction between issue advocacy andpartisan advocacy focused on a clearly-identified candidate.Thus, the Court explained that the purpose of the expressadvocacy standard was to limit the application of the pertinentreporting provision to "spending that is unabigousl relatedto the campaign of a particular federal canalaate. U.S, at80 (emphasis added). See also 424 U.S. at 81. (Under anexpress advocacy standair-d So reporting requirements would
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"shed the light of publicity on spending that is unambiquously
Cl~j~l i~l ted .. ) (emphasis added). The Court# however,
proviaeG so definition of what constituted *spending that is
unambiguously related to the campaign of a particular federal
candidates or *unambiguously campaign related.' The Court only
indicated that express advocacy would include communications
containing such obvious campaign related words or phrases as
"'vote for,' 'elect,' 'support,' 'cast your ballot for,' 'Smith
for Congress,' 'vote against,' 'defeat, 'reject." 424 U.S. at
80 n.10S citing 424 U.. at 44 n.52.

In tic V. Massachusetts Citizens For Life ('FEC v. MCFLO),
479 U.S. as$ (1966)t the lupreme Court clarified the scope of
the express advocacy standard. The Court indicated that a
communication could be considered express advocacy even though
it lacked the specific buzzwords or catch phrases listed as
examples in Duckrey. The Court explained that express advocacy
could be 'less draect than the examples listed in Suckley so
long as the 'essentiallnature' of the communication 'goes beyond

0 issue discussion to express electoral advocacy.' 479 U.S. at
N% 249.

0 Similarly, -in F v Furlatch. 807 r.2d 657, 864 (9th
Cir.), cert. denied, U.8 . 8S0 (1987), the Ninth Circuit
concluded that -8peech need not include any of the wrds listed
in Suckley to be express advocacy under the Act." The court
founar that "'express advocacy' is not strictly limited to

Ol communications using certain key phrases.' 807 F.2d at 862.
Such a wooden and mechanical construction, the court recognized,

O would invite and allow for the easy circumvention of the Act:

A test requiring the magic words "elect,"
"support,' etc., or their nearly perfect synonyms

04 for a finding of express advocacy would preserve
the First Amendment right of unfettered

fl expression only at the expense of eviscerating
the (Act). 'Independent" campaign spenders
working on behalf of candidates could remain just
beyond the reach of the Act by avoiding certain
OW words while conveying a message that is
unalitakably directed to the election or defeat
of a named candidate.

Id. (emphasis added).

Rather than rely on the inclusion or exclusion of certain
"magic words' for determining whether a particular communication
contained express advocacy, the court concluded that for a
communication "to be express advocacy under the Act...it must,
when read as a whole, and with limited reference to external
events, be susceptible of no other reasonable interpretation but
as an exhortation to vote for or against a specific candidate.'



807 F.2d at 864. (emphasis added). In defining "expressadvocaCyr under this standard, the court considered thefollowing factors:

First, even if it is not presented in theclearest most explicit language, speech is"express" for present purposes if its message isunmistakable and unambiguous, suggestive of onlyone plausible meaning. Second, speech may onlybe termed *advocacy* if it presents a clear pleafor action, and thus speech that is merelyinformative is not covered by the Act. Finally,it must be clear what action is advocated.
Speech cannot be Oexpress advocacy... whenreasonable minds could differ as to whether itencourages a vote for or against a candidate orencourages the reader to take some other kind of
action.

Fur atch, 807 F.2d at 864.

0
1') S.

0 The advertisements arranged and paid for by the Studds forCongress Committee feature a picture of the candidate speakingbefore a large crowd of people. Appearing above the pictures,o in large, prominent letters, are the words *Congressman GERRYSTUDDS.* Below the picture are the words 'CARING - FIGHTING -WINNING."

We have no doubt that these advertisements, paid for by theNStudds for Congress Committee, are "unambiguously related to thecampaign of a particular federal candidate." Buckley, 424 U.S.at 80. we can see no other purpose for the Studds campaign topay for these advertisements than to encourage people to votefor Congressman Studds in the next election. There is none ofthe issue discussion present in these advertisements which soconcerned the Court in Buckley and led to the development of anexpress advocacy standard. These advertisements are not tied,for example, to any legislative effort or lobbying effort orconstituent communication regarding congressional activity.Rather, the purpose of the advertisements was simply to urgepeople to elect Congressman Studds because he is "caring,fighting, and winning." In view of these considerations, webelieve that "when read as a vhole...(the advertisements are)susceptible of no other reasonable interpretation but as anexhortation to vote for...a specific candidate." Furgatch,
supra, 807 F.2d at 864.
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The General Counsel's Report concluded that expressadvocacy Is not present in the 1991 advertisement because "the1991 advortisement, having been published in a flon-electionyear, has no direct or indirect connection to any election.Neither does the advertisement invoke the reader to take anyaction.* General Counsel's Report at 6. We disagree with bothof the arguments raised in the Report's analysis.
First, the Commission has never adopted an election year/non-election year rule suggesting that a campaign does not beginuntil an election year. To the contrary, both the Act and theCommissions regulations recognise that activity occurring in anon-election year will have an effect on the election year. Forexample, the limitations on contributions to candidates applyon a 'per election, basis rather than an 'election year' basis.2 U.S.C. S44la(a)(l)(A), (2)(A)W 11 C.F.R. 1110.1(b). See also,IsoIy Ipinion 1985-14, 1 Fed. lec. Camp. Fin, Guii Tj I15619(Ads run by party committee in 1965 would count towardscoordinated expenditure limit of 2 U.S.C. S44la(d) for 1986hgeneral election.). with respect to non-election year activity,the law reflects the reality we all know, namely that it isComon for a House Member's two-year term of office tocorrespond precisely to the campaign for that office. Foro instance, in thenon-election year of 1991, 635 candidates forthe House of Representatives reported receipts of over $82million and disbursements of over $53 million. Federal Electiono Commission Press Reease of March 6, 1992. The comitteesreporting these figures exist for the purpose of electing andreelecting candidates for the 1992 elections. In 1991, theStudds for Congress Committee itself reported receipts of0 $270,000 and disbursements of $190,000. Thus, we disagreestrongly with the Report's argument that non-election yearactivity--especially that of a candidates own campaignconmittee--"has no direct or indirect connection to anyelection."

We also disagree with the General Counsel's argument thatthe advertisements do not "invoke the reader to take anyaction." In auckley, the Supreme Court listed the phrase "Smithfor Congress" as an example of express advocacy. 424 U.S. at 44n.52. By including this phrase, the Supreme Court recognizedthat there can be express advocacy even without words ofexhortation such as "vote for" or "support" or "cast your ballotfor." Zn our opinion, the phrase "Congressman Studds--Caring,righting, Winning" invites voter support of Congressmai Studdsjust as much as the simple phrase "Studds for Congress."

3. It is interesting to note that even the candidateacknowledges that express advocacy was present and that adisclaimer was required:

With respect to the political advertisement inquestion, it is clear that the required disclaimer was



for similar reasons, we cannot accept the General Counsel's
conclusion that the 1990 advertisement did not constitute
express advocacy. The General Counsel's Report finds that
0[bJecause of the potential timing of 1990 advertisement, the
nature of the advertisement might be called into question.'
General Counselos Report at 6. The General Counsel's Report
concluded, however, that there is no express advocacy and
explains that O[rjeasonable minds could differ as to whether the
advertisement when read as a whole with limited reference to
external events, encourages a vote for or against Congressman
Studds** Zd.

We think that the General Counsel's explanation misreads
the test set forth in r, supra. The court in rurgatch
stated that 'speech cannotb 'express advocacy' when reasonable.
minds could differ as to whether it encourages a vote for or
against a candidate or encourages the reader to take some other
kind of action.' 807 .23 at 504 (emphasis add"). in other
w9Ords, in order to reach a 'no express advocacy* determination,
some other plausible expllnation for the c2am icati.n mUSt be
q L3. in the matter at hand, we can see no plausible
exp nation for.this election year advertisement, paid for by

0 the Studds for Congress Committee, other than that it was a
communication urging voter support for Congressman Studds.

owe believe that the Barnacle advertisements, paid for and
placed by the Studds for Coniress Committee, should have

0% included an appropriate public disclaimer. Accordingly, we

0 voted to find reason to believe that the Studds for Congress
Committee violated 2 U.S.C. 5441d.

C) III.

CJThe cornerstone of the Federal Election Campaign Act is. its

disclosure provisions. Congress sought to facilitate the
complete disclosure of campaign finance information when it
enacted 5441d only months after Buckley was decided. As the

(Footnote 3 continued from previous page)
erroneously omitted. It was most certainly our
intention that the disclaimer appear conspicuously at
the bottom of the advertisement, and on any other
campaign materials underwritten by the Committee to
Reelect Congressman Studds. As you can see, there is
an excess of white space below the text of the print
ad in question. It was in this white space that we
had expected the disclaimer to be included.

Response of Congressman Studds (September 5, 1991) (emphasis
added).



legislative history demonstrates, Congress recognized the
importance of placing a 5441d public disclaimer on
comunicatios supporting federal candidates. In its report to
accompany 3.3. 12406, the Coamittee on House Administration
explained that 1441d was *designed to provide additional
information to the voting public." 3.R. Rep. No. 917, 94th
Cong., Bess, . (1970) (emphasis added).

Congress may not have chosen the best possible language
when crafting the disclaimer provision at issue. There can be
little doubt that the purpose of the law was to let the public
know who was behind campaign advertising. The Federal 91action
Commission is charged with interpreting the law and enforcing
it. if the Commission's rulings undermine the clear purpose of
the law, at some point the Commission and the law will be
subject to ridicule. The system created by Congress to prevent
campaign finance abuses and erosion in public confidence in
elected government will be endangered. Zn our view, matters
like this one are where the Commission must hold the line.

!q./
0
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Scott 2. Thomas
Vice Chairman

Danny/. McDonald

Commisso

4. Our concerns with the General Counsel's analysis lie not
only with this matter but with the application of this analysis
to future cases. Under the General Counsel's analysis, could a
corporation under 2 U.S.C. 5441b run television and radio
advertisements the day before an election saying *Congressman
Studds--Caring, Fighting, Winning"? Or, on the other hand, could
an unauthorized committee run ads before an election saying
"Congressman Studds -- Neglecting, Quitting, Failing' without
being required to provide a public disclaimer? We believe that
the answer to both these questions is no, but we fear that the
General Counsel's analysis, supported by some of our colleagues,
may lead to a contrary conclusion.
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JULY 2, 1992

STATEENT OF REaSONS FOR RUR 3376

Attached is a copy of the Statement of Reasons in MUM

3376 signed by Chairman Aikens and Commissioner Elliott.

This was received in the Commission Secretary's Office on

Thursday, July 2, 1992 at 11:22 a.m.
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FEDERAL ELECTION COMMISSION
WASHINCTON. 0 C Vdbl

in the matter of )
Studd for congrs Committee )

and in X. artitn, Jr. ) itt 3376
as teaurer. )

Congressumn Gerry 8. Stadd )

Cmsastoer one .oankD

On''atcrb a's 1992'r ilapprwo th rC000u0Wtions of
to - .l ce*o* to boliev*C6690ss"n QIrty Stid . 14 Q~~c*te
violatoed 2 U.II(C. 544l4(a by failILL tL ,14 #

.. _ dl~;isai er on certain nesper adv ri, ns paid by
the Stud" caup&Lgt.

As a policy matter, we agree with ,or oaies thato disclaimers should be included on all,* cOmacaons paid
by a candidate-s campaign committee. in tact, we1
recommend Congress amend the rXCA to,so require. Sut in

o an enforcement matter under the FICA as currently written,
Studds' advertisements do not need a disclaimer because

( 4 they do not contain the Oexpress advocacyO necessary to
trigger application of Section 441d.

Congressman Studds' campaign committee paid for an
advertisement in two Massachusetts newspapers. Each
advertisement contained a picture of the Congressman and
read:

Congressman Gerry Studds

Caring Fighting
Winning

1. See, e.g., Federal Election Commission 1990 Annual
Report, Legislative Recomendations, p. 43 (Congress
should revise the statute to require registered polit-
ical committees to display the appropriate disclaimer
notice (when practicable) in A communication issued to
the general public') (emphasis added).



Statement of Reasons MM 3376 Page 2

Commissioners Aikens a glliott

We do not dispute these advertisements wet@ produced

by the Studds campaign to generally benefit 
the candidate

and influence his re-election. We acknowledge a

political *Purpose' behind these advertisements 
and

certainly agree the money used to pay for then is 
a

reportable -expenditure" under the Act.

This case# however, poses the harder question of

whether the advertisements "expressly advocate' 
Congress-

a Studds' re-election. Applying the 'express advoca~1

standard to a communication involves a stricter focus
merelr thlaking a p eticulor 4"eMnication was 'made for

the se of influencing a federal election.' t

2 u.*S I4414 with the ICA's broader deinitiaAn f
"expenditure' :at 2 U.S.C. 431(4)(A)(i)s

fe senetal ;0Sl' s Rep"rt in this atter rovieeod

th *Uaical 1tptotmtutiens: ot 1*0.reC ad'&Vocacy '1and

thatl ' inlly loss,, diCt' tha... t ,

'3' 'buum-~td5' at 4 4 S 44. n 151 canbeepriiOa
riC v. --- e--ta 1 " Citi ens for Life uc.,(.UCfl.'),"-U.J. at 1 , 96 OC Rep, t t WV we also,

acknowledge the cee-part test for 'express advocacyl set

forth in furptatcht

First, even if it is not presented in the
r clearests most explicit language, speech

is 'express' for present purposes if its
message is unmistakable and unambiguous,
suggestive of only one plausible meaning.

2. The Respondent said it intended to place a

different advertisement in one newspaper which only

would have acknowledged the Blessing of the Fleet, an

annual festival in Cape Cod. Due to an administrative
error, a standard committee advertisement was sent. RUR

3376 Response Letter, (Dec. 18, 1991) at p. 1.

Regardless of what advertisement the Respondents
intended to run, we view this error as irrelevant 

and

judge this advertisement exactly as it appeared.

3. Section 441d(a)(l) requires advertisements
"expressly advocating the election or defeat of a

clearly identified candidate' which are financed by 
a

candidate's authorized political comittee 'clearly

state that it has been paid for by such authorized
political committee." A disclaimer is not required for
advertisements without express advocacy.
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Commissioners Mikens a 81liott

Secand speech say only be termed
W o icy"f it presents a clear plea for
action, and thus speech that is merely
informative is not covered by the Act.
rinally, it must be clear what action is
advocated. Speech camot be Oexpress
advocacy of the election or defeat of a
clearly identified candidate' when
reasonable minds could differ whether it
encoucagea a vote for or again"t a
candidate or encourages the reader to take
*one other kind of action. (emphasis added)

FEC v..fureatch, 807 9.2d 8S7, *64 (9th Cir. 1987).

Nalg,. we b;l q th COMMt seton
cannot. 4de the, 91W ee t Of tbo tet (Is
the attio, bi advocated electoral?) -9w @Ing

Uthrough tte opinR'atftt first two st*S Of finding U*eaptess'M
laguI and t~*~pe og iction.0 W bolieve the
Comiaslon ca ta demriei a Aa himl-~pi , POVe i

reader is being encourged to do unles he is bei4g asked
to do somsthingt soe *plea for action' must be present
before we can aetermine if electoral or issue action is
being urged. Otherise, the speech is 'merely

oD informative' and not covered by the Act. Furgatch at 864.

The advertisements in this case do not contain any
call for action. The reader is not asked to do anything
in response to the ad, other than possibly form an opinion
about the officeholder. We believe electoral advocacy
cannot be a matter of implication. It must clearly be
present for the communication to be 'express 

advocacy.'

FEC v. Central Long Island Tax Reform Imediately
Committee, (CLITR) 616 F.2 13 Mr. 0) (*the
words "express advocacy' mean exactly what they say ...

[not) for the purpose, express or implied, of encouraging
election or defeat.')(emphasis in original). Since there
is no advocacy in the Studds message (let alone some
advocacy subject to interpretation) we found no violation
of the Act.

We read our colleagues' Statement of Reasons as not

requiring any "advocacy" or a 'clear call to action'
before finding 'express advocacy.' In fact, their
statement only employs the the third prong of the F Urqatch
test. Statement at 7. Not only does their analyss omit



Statement of LeasomtiwaO 3376 ftge 4
Commissioners Aikens & Illiott

critical elements of the r test, it construes the
courtus opinion to allow cand te-related advocacy to be
found by Iaplication, and ignores the court's emphasis on
the words 0don't let his do It.' As the court stated:

'Don't let him' is a command. The words
'expressly advocate' action of some kind ....
(thisI advertisefent urged readers to vote
against Jimmy Carter. This was the only action
open to those who would not 'let him do it.'

rurgt.ch at S65.

Those in favor of inferring exhortations to act
apparently would have found *express advoacyw in the

a| ".e.vn mr-the ,t the words t court relied on,
iii ir ~ Ee t aet -e conteXt of

ma rer.Z4 p to U10 oader that he
or heheRZ ,oto e"Atits t Cavter. We igree. tere

Mgst be ase 4*0 a La. the ms~dar b~f the en *tire
mes"ae can d

We also disagree with our colleagues' statement:

in other words, in order to reach a
"no express advocacy' determination,
some other plausible explanation for
the comnlication must be qIven.

Statement at 7 (emphasis in original).

In our opinion, rurgatch does not empower the
Commission to infer 'express advocacy" at the outset of
interpreting a communication. Nor does the absence of any
issue discussion in a communication tean that, by default,
the message is =express advocacy.* We believe
candidate-related advocacy is not implicit whenever a
communication praises or criticizes an officeholder, or
that a speaker must cone up with some non-electoral excuse

4. We recognize a reasonable limit to this position.
It is possible that critical references to candidate
immediately before an election could be construed as
express advocacy if there is some reference to the
election or a vague call to action, rurgatch at 865.
(bold, yet unspecified, calls for actIon are Oexpress
advocacy' if made within 7 days of an election).



statement of Reasons NM 3376 page S
Commissioners ALikens a Elliott

for his message to avoid our jurisdiction. We choose to
define our Jurisdiction as reaching only "express calls
for candidate-related action" rather than reaching all
messages *except those expressly calling for issue
action." see FEC v'L ttional Oreanisation for Women, 713
F. Supp 42-T7D.D.C. XT49) (letter containing issue
discussion and the phrase "Jesse Bems land) Strom
Thurmond ... must be masde to understand that failure to
pass the ERA will result in powerful campaigns to defeat
themO is protected issue advocacy, not express advocacy).

We do aot plaa* ay aa ¥ 2zi-s on whet we perceive the
speaker's purpose was in speaking. As stated, a general
"polititl purpose" only gets us as far as saying the

oos~t~n i a "c eattWe" under the Act.O This
as tSm~St s tuse bi .idoal

omitte ' * tumdt, n~o't -hs aw po0kt 0o10,rths
ads ni that 1theit. cost is re1ortable to the FtC, It does
not .40" r the h r quesition ,ofwabr the
co6um*0cato4 16 "exprsS advocacy. Also, relying
heavily ona speaker's purpose cnotC alone be
determinative as "attempts to f(thes (a speaker's3 mental
state would distract us unncessrcily from the speech
itself ... land) the Intent behind political speech is
less important than its effect. f.eva8tch. 663

We also do not think the advertisements, "when read
as a whole" urge people to elect Congressman Studds
because he is "caring, fighting and winning." Statement
at S. A careful reading of the rurgatch opinion's as a
whole" analysis instructs the Commission to not promote
external factors (like who the speaker is, or his
perceived purpose) above his words, themselves. When the
rurgatch court referred to reading speech "as a whole," it
meant you should not read each word of a speech in
isolation, but that all the words must be read together to
get a proper understanding of the speakers message.
Furgatch at 863. "As a whole" does not mean we get to
th'ow in circumstantial evidence at the outset of
evaluating a communication. While we can look into
context and timing, these considerations are ancillary
ones, peripheral to the words themselves, and can only
reinforce an electoral interpretation of an otherwise
vague call to action. 863, 865. Those factors are not
allowed to create a call to action where none exists.
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Commissioners Alkens & Klliott

Our colleagues advance a new interpretation of
suckley v. Vale0. They state:

SIR &, the Supreme Court listed the
phras ith for Congress" as an example
of express advocacy. 424 U.S. at 44 n.52.
My including this phrase# the Supreme Court
recognised that there can be express advocacy
even without vords of exhortation such as
'vote for' or 'suppOt' or *cast your ballot
for.'

st& t at 6.

We obviously Vssidjdo tb e rg* "8, for
Sto be .AP9% * r-MWV4M% 0%oke r tLou is

it ils In the t4 .for C eg., hat is a
co ....... f+llo~l the .US tee rmt vote for

t '.is ot ale vow" or evasive
o the -to the

77%~t ata" li h

unebigous stt~s toat iu et v*e -an oly One
p~ausie lean~.+ '... Zt i a 'clear plea for action' and
we believe reasonble minds could not differ what readers
are being urged to do. 'Studds for Congress" advocates
electoral advocacy, 'Congressman Studds . caring,
fighting, winning* does not. See as 3 2737 (Bonior
for Congress).

S. A instance when we would not consider 'Smith for
Congress* to be express advocacy is If it wasn't the
message of the speaker, but was the name of the speaker,
itself. many candidates use the phrase "for Congress"
in the name of the principal campaign committee they
register with the Commission. 2 U.S.C. 5432(e)(1), (4).
If every use of the phrase "for Congress' was express
advocacy, than every time a committee stated its name it

would also have to disclaim it. The Commission
acknowledged this would lead to absurd results in
Advior Q_ n n_ 1978-38 (Unruh for Congress) when it
s&74-w (lin ation required for the committeets mailing

address would under no circumstances be considered a
communication that needed to include [a disclaimer)...'
See also RUN 2737 (Bonior for Congress) Statement of
Reasons ol-ommissioners Josefiak, slliott a Aikens at
n.2 and accompanying text.
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COMMISiOnlers Aikens & Elliott

We are confident our position upholds the clear
purpose of the law. We may not disagree with our
colleague*s policy-based otivations, but we recognise
them for what they are: a statement of what they think the
law should be and not what it currently is.

Commissioner Commissioner

July 2,. 1992
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FEDERAL ELECTION COMMISSION
WAS4W4GvOw~ DC 3*3

AWu5t3 u1 99 2

5. Holly Schadler
Perkins Cole
607 14th Street, w.v.
Washington, D.C. 20005

Dear Ms. Schadler:

RE: NUR 3376

letter dated A~ril6, 1992, the Office of
Luf~i~ri4y#u e de er~iuatioa. me4~ v$

net your .ll~te, C
Studis lot Coo .me C~itA~e

RerUn, J~., a. troosurer * uo4oo.i vtb
lUst Qenrsl Cuanool's Report.
sect t~ yu a oop~' of the Itaternest .5 3E~
Commissionerg~, gap1aiain~ their powitios La t~
3-2 to find reason to believe that yo~,rc
2 U.S.C. S 4416(a) of the Federal hectic
as amended.

GeneraL
4t~~tM

~ t ~ f

1971,

Enclosed please find a Statement of Reasons e4ip*~e4 by the
remaining tvo Commissioners explaining their vot 1* this
matter. This do;ument will be placed on the pub1~ record as
part of the file of MLJR 3376.

If you have any questions, please contact me at
(202) 219-3400.

Sincerely,

Tonda N. Nott
Attorney

Enclosure
Statement of Reasons



FEDERAL ELECTION COMMISSION
WASHINCTON DC 20463

A

August 3,1992

S. Uolly Schadler
Perkins Coie
607 14th Street, W.V.
Washington, D.C. 20005

RE: NUR 3376

Dear Ms. Schadler:

By letter dated April 6, 1992. the Office of the General
Counsel info~rmed ~u of determinations made with tsapect to the
complaint filed against your clisots, Contres.~R Qe~y ~*

I) Studds, and the ~tudds for Congrets committee s*4 Rvhn II.
Rartip, Jr., as treasurer. Snc3osed with ttat Z#t~ter was the
First General Counsel's Report. Stabsequent3y, ~ Ott £@e also
sent to you a copy of the Statement of R.a&on# by three
Commissioners, explaining their position in the fe ltd vote of
3-2 to find reason to believe that your clients violated
2 U.s.c. S 441d(a) of the Federal Election Campaign Act of 1971,
as amended.

0 Enclosed please find a Statement of Reasons adopted by the A

remaining two Commissioners explaining their vote in this
matter. This document will be placed on the public record as
part of the file of HUE 3376.

N If you have any questions, please contact me at
(202) 219-3400.

~~ery,

Tonda if. Mott

Attorney
Enclosure II
Statement of Reasons

LZ~i I ~



FEDERAL ELECTION COMMISSION
WASHINCTON. DC 2O4~3

August 3,1992

Jon L. Bryan
215 Prince Avenue
Macstan Mills, MA 02648

RE: Mlii 3376

Dear Mr. Bryan:

By letter dated April 6, 1992, the Office of the oi
Counsel informed you of determinations made vith r~
complaint filed by you age inst Congressmen Get
Studds for Congress ComA ttee and Edwin K. Wart
treasurer (the "Comsitte"). Enclos*d with that
First Gneral Counsel's Nepoct. Subsequently. ~
sent to you a copy of the Statement of Reamotis 4
Commissioners, explaining their position in th 4
3-2 to find reason to believe that the Comeitte
2 U.S.C. S 441d(a) of the Federal Election Caap.iga'i
as amended.

Enclosed please find a Statement of Reasons
remaining two Commissioners explaining their vote Ata thti
matter. This document will be placed on the public re.o~
part of the file of MUR 3376.

If you have any questions, please contact me at
(202) 219-3400.

Sinc~5*ly,

Attorney

Enclosure
Statement of Reasons
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FEDERAL ELECTION COMMISSION
~%ASHICO% DC ~3J~I

Km the Ratter of P
P

Stuids for coagress committee P
and Siwia U. lartim. ft.
as treasrer.

)
c@mgressmem Gerry 3. Studda )

353 3376

eain.w or aninous
CleIeser Joan 5. Mheaa
citmer Lee Am. 3Uiet~

on larch a~,
t)~ Off Lee of Gemetl. t ~*iI
CO~r~SU~uI Gerry tudds aM kiav.t.c. 54414(a) by taihLati
disclaImer on oertai~ newspaper adverti by
the Studis campaign.

As a policy matter. ye agree with our *otZ~Sqwe that
disclaimers should be included on all couinaAs~tee. pug
by a candidates campaign committee. in feet, ye1
recommend Congress amend the F3CA to so reqia I is. Stat in
an enforcement matter under the FECA as cur reat*y written,
Studds' advertisements do not need a disolaimeg be@ause
they do not contain the "express advocacy necessary to
trigger application of Section 441d.

Congressman Studds' campaign committee paid for an
advertisement in tvo Massachusetts newspapers. Sach
advertisement contained a picture of the Congressman and
read:

Congressman Gerry Studda

Caring righting

Winning

1. See, e.g., Federal lection
~ Legislat ye ecoinn one, ~,. ess
iIIiiII revise the statute to require registered pout-
ical committees to display the appropriate disclaimer
notice (when practicable) in ~ coas&cetioo issued to
the general public") (emphasis added).
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Comi55iOS~r5 Athens & glliott

S.c.~d..p@@Ch may only be termed
'iWiiicy~if it presents a clear plea for
action, and thus speech that is merely
informative is not covered by the Act.
F~I~j.L it must be clear what action is
iE~iiiIid. Speech cannot be 'express
advocacy of the election or defeat of a
clearly identified candidate' when
reasonable minds could differ whether it
encourages a vote for or against a
candidate or encourages the reader to take
some other kind of action. (emphasis aided)

USC v. Fur!atche 607 t.2d 657. 664 (9th Cir. 1967).

is apAytag * vs believe the Ceiasio*
cannot th~TIIile~ of the ftzmI~b test (is
the aott~ being e~ecated e~Ieot.gaZ? ~
through tgb.ogin.ms first twe St.P *t ft~it~ qEpt*05
language ~.#tw plea for atWis.'. ~ bel i ovo the
coiniast canmot properly determine whet a roanomable
reader is being encour aged to do unlfla he is being aked
to do somethingi Some 'plea for action' must be p resent
before we can determine if electoral or issue action is
being urged. Otherwise, the speech is 'merely
informative' and not covered by the Act. luroatch at 664.

The advertisements in this case do not contain any
call for action. The reader is not asked to do anything
in response to the ad. other than possibly form an opinion
about the officeholder. We believe electoral advocacy
cannot be a matter of implication. it must clearly be
present for the communicatiotl to be 'express advocacy.'
F3C v. Central Long isLand Tax aeform imediately
Committee. ('CLITRIN') 616 V.24 45 (34 Cir. 136U) ('the
words express advocacy' mean exactly what they say
[not) for the purpose. express or 4~!4.!4. of encouraging
election or defeat.')(.mphasis in ~iI~Iiiil). Since there
is no advocacy in the Studis message (let alone some
advocacy subject to interpretation) we found no violation
of the Act.

We read our colleagues Statement of Xeasons as not
requiring any 'advocacy' or a 'clear call to action'
before finding 'express advocacy.' In fact, their
statement only employs the the third prong of the jg~j~
test. Statement at 7. Not only does their analysITiiiW

* ~ 
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Statement of teasoms R03 3316 pa~ ~
Comissiners Likens & glliott

for his message to avoid our jurisdiction. We choose to
define our jurisdiction as reaching only 'express calls
for candidate-related action' rather than reaching all
messages 'except those expressly calling for issue
action. ~fj v. N t onal Or ani t for a, 713
F. Supp42UTD. . . * erCOUSUng 55~I*
discussion and th. phrase 'Jesse bias (andi Strom
Thurmond ... must be made to understand that failure to
pass the SEA will result in powerful campaigns to defeat
them' is protected issue advocacy, not express advocay).

We do not place any emphasis on what we perceive the
speaker's purpose was in speaking. As stated, a general
'political purpose' only gets us as far as saying the

N coina$*atSos *.a an expeoituze' under the Ast. this
means congreesmen etude ha. ~ use his political

tr, coitteee funds (sot his ws pocket) tojv fer tbe
ada and that their cost is reportable to tic. :t oes
not an~r the harder questiom of *ethew the
co~aiantien is 'express advoaq.* Also, relying
heavily on a speakers purpose cannot alone he
determinative as 'attempts to fathom (a speakersi mental
state would distract us unnecessarily from the speech
itself ... (and) the intent behind political speech is
less important than its effect. Fureatch. SO)

We also do not think the advertisements, 'when read
as a whole' urge people to elect Congressman Studds
because he is 'caring, fighting and winning.'
at 5. A careful reading of the !.~j~gj~ch opinion s as a
whole' analysis instructs the on to not promote
external factors (like who the speaker is, or his
perceived purpose) above his words, themselves. When the
~j~h court referred to reading speech 'as a whole,' it

iiiiIi7~ou should not read each word of a speech in
isolation, but that all the words mast be read together to
get a proper understanding of the speakers message.
~~~hat 663. 'As a whole' does not mean we get to
tE?~W17~c ircumstantial evidence at the outset of
evaluating a communication. While we can look into
context and timing, these considerations are ancillary
ones, peripheral to the words themselves, and cam only
reinforce an electoral interpretation of an otherwise
vague call to action. 863, 865. Those factors are not
allowed to create a call to action where none exists.

K' 4' - K~ '* ~ k
~YK~ P
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We ace confident our position upholds the cleat
purpose of the lay. We may not disagree with our
colleague's policy-based motivations, but we reeeaj~
them for what they are: a statement of what they thiU the
law should be and not what it currently is.

Commissioner

July 2, 19fl
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THE FOLLOWING DOCUM.ENTATION IS ADDED To

THE PUBLIC RECORD IN CLOSED MUR 3,



PERKINS COE /, •
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December 16, 19944

Lawrence M. Noble, Esq.
Office of the General Counsel A"
Federal Election Commission CM
999 I Street, N4W
Washinqton, DC 20463

Attention: Tonda K. Mott

les 111 3365, 3370, 337, 3438, 3439 - studd for
Congress Committee and 3dvila so i rtnl, jr., as
Treasurer

Dear Mr. Noble:

Enclosed you vill find the responses ot the Studds for
Congress Committee (the "Comittee") and 3dvin N. Martin, Jr.,
as Treasurer, to the four complaints most recently filed by
Mr. Jon L. Bryan and the Massachusetts Republican Party. "'

C."' Bryan was Congresemen Studds' Republican opponent in 1t$ and
1990. He has also announced his intention to run in 1992.
These complaints represent only the moet recent attemps by
Dryan to harass the Studds Committee and further his own
political ambitions, by appealing to the Commission and other
federal agencies to investigate spurious allegations.

As a cornerstone of his campaigns, Bryan has repeatedly
and redundantly raised issues in cmplaints tiled with the
Commission, only same of which relate to federal election

,Zr laws. His allegations are based on vild speculation with no
legal or factual support. In each instance, Iryan or the
Republican Party have used the opportunity to hold a press
conference oi in sm cases scheduling multiple media
appearances to announce the filing of another complaint.

' On July 26, 1991, oryan filed a emplaint alleging that the
Committoe placed two advetisemnto in the for e Yt---- whisk te
never paidl he incerrettly concluded that the @ost of the ad eaotituted
af illegal inokLnd corporate ontrLbu!tion. The (omottee, In a Letter
dated August 12, 1991 and signed by Conqreeman Studde, reepeaded to these
allegations Ln MRI 3361.

(11 1I'10 DAR)I)W O321$
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Lavrence N. Noble, Esq.
Decembir 11, 1991
Paqe 2

See Exhibit 1. These groundless attacks constitute an abuse
of the Comission's enforcement process, solely for purposes
of his own political gain, and should not be condoned.

We request that the five URs be consolidated for
Commission consideration so that the pattern of harassment of
these specious alleqations is evident. further, we request
that the Comission dismiss these complaints with no further
action.

Sincerely,

S. Holly Schadler
Counsel
Studds for Conqress Committee

cc: Jeffrey Long

nolosure
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