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FEDERAL ELECTION COMMISSION
* .'ASHIN(;rT(% D ( .t)04b1

August 3, 1990

TO: THE COMMISSIONERS

THOGH: JOHN C. SURINA
STAFF DIRECTOR

FROM: ROBERT J. COSTA /.

ASSISTANT STAFF DIRECTOR
AUDIT DIVISION

SUBJECT: GEPHARDT FOR PRESIDENT CommITTEE, INC. -MATTERS
REFERABLE TO THE OFFICE OF GENERAL COUNSEL AND
REQUEST FOR SUBPOENAS

Attached as Exhibits A and B are matters which the Auditstaff and the Office of General Counsel agree should be referredat this time for the issuance of subpoenas to obtain recordsnecessary to evaluate fully the scope of the possible violtion.A formal referral for possible compliance action v~ii b maafter review of the documents obtained under subpena.,
Although the above Exhibits will not be incltuded in the finalaudit report, the following language will be included in the finalaudit report as an introduction to Section III:

Finding C., Use of Funds For Non-Qualified CapagnExpenses, as set forth in this report is notcomplete due to the Coimtteeus failure to providecertain records requested in the interim auditreport. If necessary, additional allocationsand/or repayments of matching funds will beaddressed in an addendum or supplement to thisreport following review of these records.
Attached as Exhibits C and D are two additional mattersrecommended for referral to the Office of General Counsel for

possible compliance action.

Exhibit C is entitled Loans Apparently Not Made in theOrdinary Course of Business. This matter includes loans fromChippewa First Financial Bank - $1000 Federal City NationalBank - $125,000 bridge loan and various lines of credit, and Texas
Commerce Bank - $150,000.
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1. Chpewa First Financial Bank - $100,__0

The Audit staff and the Office of General Counsel agreethat the loan does not appear to be made in the ordinary course ofbusiness. However, the Audit staff disagrees with Counsel'sanalysis with respect to its conclusion as to why the matters
should be referred.

It is the Audit staff's opinion that the collateralrepresented by the security agreement and the personal guarantyare both deficient, and of major importance to this referral.Whereas, the Audit staff and the Counsel's office are in agreementwith respect to the short-comings of the collateral represented bythe security agreement, we are not in agreement with respect toinadequacies presented by the personal guaranty. Specifically,the referral states and the legal analysis acknowledges that theCommittee in its response to the interim audit report did notadequately address the personal guaranty issue. However, Counselappears to conclude that, since the Committee stated that it didnot operate with Swiss watch precision and that the campaign wasin a hurry to comrlete the loan, "we [CounselJ believe that thesigning of the gu:iranty may have been an error by. the bank and byMr. Susman" (see jage 25 of legal analysis - first full
paragraph).

It is th Audit staff's opinion that it is highlyunlikely that either Mr. Susman could have signed the personalguaranty in error or that the bank accepted as collateral Mr. iSusman's personal guaran4 y in error. Moreover, based on thepaucity of documents pro.'ided, it is even more unlikely that bothMr. Susman and the Bank erred on the same document.

Further, it is the Audit staff's opinion that thecircumstances surrounding the inclusion of the personal guarantyas collateral for this loan and the Committee's reluctance toobtain and provide the documents recommended in the interim auditreport with respect to the personal guaranty (Interim AuditReport, Recommendation *3, Chippewa First Financial Bank, itemsfive and six) casts additional doubt concerning the legitimacy ofthe actions of the parties involved. Finally, Mr. Susman'spersonal guaranty is in violation of 2 U.S.C. S 4 41a(a)(1)(A) asit represents an excessive contribution of $100,000 to theCommittee for the period of time the loan was outstanding.

It is our opinion that the personal guaranty issueshould be fully investigated in the context of the IMUR.
2. Federal City National Bank - 500B idg Lan

and Subsequent Lie fCei

Although the Audit Division and the Office of GeneralCounsel are in agreement that documentation made available to dateappears to indicate that the loan was not made in the ordinary
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course of business, the Audit staff is concerned that OGC'scomments, at page 27 of the legal analysis, appear to suggest someuncertainty with respect to Progressive Direct Marketing's (PDuI)involvement, specifically that of its President, in the loannegotiations.

OGC states it is not clear why PDM's role in the loannegotiations is suspect. Further, OGC appears to conclude thatsince there is no evidence that POM had any connection to the bankits (PDM's) involvement may have been legitimate (see legal
analysis page 27).

The letter submitted by Counsel in response to theinterim audit report, as well as Counsel's comments, establishesthat some level of involvement by PDM existed with respect toarranging the financing. Absent submission of the documentationrequested in the interim audit report, it is not possible todetermine whether or not PDM's involvement was appropriate to a0:O vendor-client relationship or constituted a contribution to theCommittee by PDM. See Attachment i to Exhibit C.

~Texas Commerce Bank - $150,000
The Audit Division and the Office of General Counsel donot agree on the disposition of this loan. Based on documentation

~made available to date, the Audit staff believes that the loan wasnot made in the ordinary course of business and recommends thematter be referred to OGC. The Counsel's office believes the loan~was made in the ordinary course of business and recommends nofurther action.

rIt is our opinion that the alleged collateral and~respective security agreement are defective and that based on thefollowing, it appears that the loan was not made in the ordinary~course of business:

o although required by the security agreement to do
so, the Committee did not deposit the proceeds fromthe event into the deposit-only account at the
bank;

o since the proceeds were not deposited into thedeposit-only account, the bank n1ot only forfeited
control of the contributions but also of anymatching funds generated by contributions received
at the event;
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According to the loan officer, the proceeds of theevent represented the Bank's primary collateral.
O the stated value of the computer equipment

collateralizes approximately one-third of theloan, and was considered by the bank along with the
potential matching funds to be secondary
collateral; and

o the letter from the fundraising representative to
the Bank, which estimates the total proceeds fromthe event will be $150,000, is not supported bydocumentation (i.e. justification for the estimate)and is almost identical to the letter used for the$100,000 loan at the Chippewa First Financial Bank.

Counsel believes you only have to examine the adequacyof the security and the risk reducing factors at the time the loanwas made. While the Audit staff does not disagree with the above,we believe it is prudent to view the actions of the Bank and theCommittee subsequent to making the loan.

Based on the above, it is our opinion t hat the Bank'sactions, before the loan was made as well as after the loan wasmade, were questionable, which should be sufficient basis for the
referral of this loan.

Finally, it should be noted that the Committee did notcomply vith many of the recommendations contained in the interimaudit report with respect to the Chippeva loan and the FederalCity National Bank loan. Such non-compliance is detailed atgixhibit C. Although the Committee complied with the majority ofthe recommendations with respect to the Texas Commerce Bank loan,specific recommendations with respect to documents contained inthe bank files (Interim Audit Report, Recommendation *3, TexasCommerce Bank, first item) as well as a detailed accounting of allfunds raised at the March 6, 1988 event (second item) were notaddressed in the Committee's response.

Exhibit D is entitled Apparent Excessive Contributions.The Audit Division and the Office of General Counsel are inagreement that this matter should be referred.

Exhibit £ is entitled Apparent Excessive Contribution -Advance. The matter involves payments, totaling $3,555.95, madeon behalf of the Committee by John B. Crosby, during the periodApril 1987 through June 1987. The individual billed the Committeeon two separate occasions. In our opinion, the individual'srequests for payment were timely. On December 20, 1988, theindividual agreed to a debt settlement of S385.60.*,,

•*/ Mr. Crosby's debt settlement statement was submitted to the
Commission on March 30, 1990.
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The Counsel's office recommends and the Audit staffagrees that this matter should be referred separately (fromExhibit D) in order for the Commission to consider this smtter andthe proposed debt settlement at the same time.
With respect to Finding IIX.C., Use of Funds forNon-Qualified Campaign Expenses (final audit report), norecommendation for referral of this mattertis being made at thistime since certain documentation requested in the interim auditreport with respect to Exhibits A and B has not been provided.A recommendation for referral to the Office of General Counselwill be made subsequent to our receipt and review of thedocumentation for which subpoena enforcement action is

recommended.

Recommendation

Approve Recommendations R-l through R-5 regarding referral ofExhibits A, B, C, D and E to the Office of General Counsel.
This matter is recommended for placement on the August 14,1990 Executive Session agenda. Due to its volusm and the factthat the Committee provided a photocopy of its response to theinterim audit report to each Commissionerss office, thecommittee's response is not attached. Should you have anyquestions, please contact Tom Nurthen or Alex Bonievic: at

376-5320.

Attachments:

Exhibit A:
Exhibit B:
Exhibit C:

Exhibit D:
Exhibit E:
Attachment

Iowa Staff HousingCandidate Spending Limitation( incl.Att.#1 to Exh.C)Loans Apparently Not Made in the Ordinary Course ofBusiness (inc. Att. *i to Exh. C)Apparent Excessive ContributionsApparent Excessive Contribution _ AdvanceOGC Analysis, dated July 20, 1990, portions
expunged' 

,
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Iowa Staff Housing

Section 9033.l(b)(5) of Title 11 of the Code of FederalRegulations states, in part, that the candidate and thecandidate's authorized committee(s) will keep and furnish to theCommission all documentation relating to disbursements andreceipts including any books, records (including bank records forall accounts), all documentation required by this sectionincluding those required to be maintained under 11 C.F.R. S9033.11 and other information that the Commission may request.

In addition, Section 106.2 (a)(l) states that unlessspecifically exempt, all qualified campaign expenses made for thepurpose of influencing the nomination of a candidate with respectto a particular state must be allocated to that state and subject.o the state expenditure limitation. In the event that the.omfission disputes the candidate's allocation or claim ofexemption for a particular expense, the candidate shalldemonstrate, with supporting documentation, that his proposedmethod of allccation or claim of exemption was reasonable.

During our review of outstanding accounes payable, theAudit staff noted a number of final bills from various Iowautilities. The bills identified houses rented by the Committeein Des Moines, Iowa. The Committee rented three houses, locatedat 17 K. Durham Street, 3430 Forest Avenue and at 3432 ForestAvenue. Two of the houses commonly were referred to as theGephardt staff house and Gephardt advance house. The rental at 17East Durham Street, Des Moines, Iowa appears to have been rentedby Laura Nichols, who was the Iowa state press director.

The Audit staff was unable to determine, and theCommittee could not provide, a detailed accounting of the costsassociated with the houses, We did note that a draft for $100,allocated to Iowa, was annotated "one-sixth rent Gephardt staffhouse," however, it was not known who paid the remaining five-
sixths ($500) of the monthly rent.

Committee officials said they were not aware of theabove rentals but stated the matter would be looked into.

In the interim audit report, the Audit staff recommendedthat the Committee provide a detailed accounting of all costsassociated with the above rentals, to include but not be limited
to:
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o the monthly rent due, the monthly rent paid.
and the source of all such Payments, toinclude the check/draft number, date, payee,
payor, and signor.

all associated costs, including all deposits,utilities, furniture and/or equipment rental,
etc. The source of all such payments, toinclude the check/draft number, date, payee,
payor, and signor.

copies of all leases identifying the lease.,leasor, and the period of time covered by the
lease;

a detailed listing of all known individuals
who stayed at the houses, to include their
length of stay and their job titles.

In response to the interim audit report, the Committeestated that it has been unsuccessful in its attempts to obtaindocmentation for the Gephardt staff house, located at 3430 ForestAvenue, Des Moines, Iowa. According to the Committee, icontacted the Jim Vogel Agency, which was apparently the rentalagit imoved, but was not provided with any documentation.B@iir, it is, the Committee's understanding that only one staffhouse w as rented on Forest Avenue, and the Committee was unable toexplainkwhy the records appear to reflect two separate addressing.The Gepbardt campaign has no record of who stayed in the house, orwhich exipenses were paid by whom. Further, the Committee has beenunable to obtain any information for the 17 East Durham Street
rental.

Recommendation *R-1

The Audit staff recommends that this matter be referred tothe Commission's Office of General Counsel and that the necessaryinformation from the Jim Vogel Agency and various Iowa utilitiesbe obtained through the issuance of a subpoena(s).

When the necessary documentation is obtained, the Audit staffwill (1) adjust the amount allocable to the Iowa spending limitand advise the Office of General Counsel regarding any repaymentramifications, and (2) make a formal referral of the Iowa spendinglimitation finding contained in the final audit report. Aneffort should also be made to ascertain the identities of theindividuals who occupied the houses in question.
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Candidate Spending Limitation

Section 9035.2 (a)(l) and (2) of Title 11 of the Code ofFederal Regulations state, in part, that no candidate who has
accepted matching funds shall knowingly make expenditures from hispersonal funds in connection with his campaign for nomination for
election to the office of President which exceeds $50,000.
Expenditures made using a credit card for which the candidate is
jointly or solely liable will count against the limits of this
section to the extent that the full amount due, including anyfinance charge, is not paid by the committee within 60 days after
the closing date of the billing statement on which the chargesfirst appear. For purposes of this section, the "closing date"
shall be the date indicated on the billing statement which serves
as the cutoff date for determining which charges are included on
that billing statement.

The Committee made available certain American Express
receipts and associated documentation for campaign related
expenses charged on the Candidate's personal American Expresscard. However, billing statements requested during the auditfieldwork for the period October 1986 through December 31, 1986,
were not made available for review. Based on the docuaentation
made available it appears that the Candidate has exceeded the
limitation at 11 C.F.R. S 9035.2(a).

Our review indicated that on February 5, 1986, theCandidate made a direct contribution to the Committee of $50,000
and as of February 5, 1988, had outstanding charges for qualified
campaign expenses on his personal American Express card totaling
$16,309.21, of which $13,981 was incurred in October, 1987. As aresult, it appears that the Candidate exceeded his spending
limitation by $16,309.21 ($66,309.21 - 50,000).

Additionally, outstanding American Express charges as ofMarch 10, 1988, totaled $20,853.29 (with certain charges being
outstanding since October, 1987). The next Committee payment did
not occur until May 23, 1988. Again, it appears that the
limitation has been exceeded.

The Audit staff realizes and made it known to the
Committee at the exit conference that without the benefit of
reviewing billing statements, a determination cannot be made as towhether a particular charge counts against the limitation, since
it is not known if such charge was or was not paid within 60 days
of the closing date of the billing statement on which the charge
first appeared.
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At the exit conference a Committee official stated he isextremely reluctant to provide the billing statements requested
because of privacy considerations of the Candidate. He further
stated that the Comumittee will be able, and it's their desire to
address our request without compromising the Candidate's privacy.

On March 6, 1989 the Comumittee restated its desire to
protect the privacy of the Candidate since his American Express
card was used for the congressional campaign, presidential
campaign, and for official and personal travel. Further, the
Comumittee did its own analysis with respect to the American
Express charges in question and determined that the charges were
paid between 33 and 129 days after they appeared on the billing
statement. The Committee also appears to be stating that they
consider all payments timely since it may be 60 days before the
Committee receives the billing statements from the congressional
office. According to the Commaittee, the billing statements were
received at the congressional office in St. Louis. The bills were
examined and appropriate charges were allocated (to the
congressional campaign, presidential campaign, e .). The
statement, with the presidential charges identified, was sent to
the presidential committee for payment.

The Audit staff does not consider the Committee's
analysis to be complete since it appears limited to those Aulerican
Express charges made available to the Audit staff during the audit
fieldwork. Further, the Committee's analysis appears to refute
its own conclusion that all payments should be considered timly
since 60 days had past before the billings statements were
received from the congressional office.

According to its analysis, on February 17, 1988, the
Committee made a partial payment towards the January 15, 1988
billing statement. Subsequently on Nay 23, 1988, 96 days after
the February 17, 1988 paymaent, the Commaittee made another payment
to American Express, part of which was applied to charges on the
January 15, 1988, billing statement.

It is our opinion that the Committee's analysis
indicates that the Committee was in Possession of the January 15,
1988, billing statement well within the 60 day time frame (since
it made a payment on February 17, 1988), and that certain charges
contained on the January 15, 1988, billing statement were
outstanding until May 23, 1988, or 129 days from when first
appearing of the billing statement.

: :iji:: :! i !: ::>
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It is also our opinion, that in order to insure that acomprehensive review is conducted with respect to the limitationat 11 C.F.R. $ 9035.2(a), all billing statements and supportingdocumentation for the period October, 1986 through December 31,1988 should be made available for review, since it is apparent
that the limitation has been exceeded.

In the interim audit report, the Audit staff recommendedthat the Committee provide billing statements and supportingdocumentation for all charges on the Candidate's American ExpressCard for the period October 1986 through December 31, 1988.

In response to the interim audit report, Counsel statesthat the Committee was unaware that such an extensive request hadbeen made. Rather, until these dates appeared in the interimaudit report, it was the Committee's understanding that theauditors had requested only those records relating to the periodJanuary 1, 1988 through the end of the campaign in March, 1988.The Committee still maintains that the privacy concerns related tothese credit card expenses are significant. Yet, in an effort tocooperate with the Commission's request, the Committee produced,for the entire period requested, "billing statements andsupporting documentation that relate to charges incurred by andpaid by the Gephardt for President Committee.- Counsel furtherstates that those expenses on the American Express statements thatwere incurred for other purposes have been redacted and forperiods when billing statements are not submitted, there were noexpenditures or payments by the Committee reflected on the billing
statements._/

It should be noted that the audit workpapers, the exit iconference summary, and an outline of the topics to be discussedduring the exit conference, given to the Committee (and Counsel)immdiately before the exit conference, all document the requestto be for the period October, 1986 through December, 1988.

Further, it is our opinion that the Committee has stillnot complied with the recommendation. It did not provide certainstatements and for other statements, certain information has been
redacted.

However, based on our review of the documentationsubmitted, it is our opinion that the Candidate exceeded thecontribution limitation by $98,973.40. The excessive amountsoccurred as follows, $14,610.94 on March 16, 1988; $1,809.35 on

*/ An inference could also be drawn that charges incurred by theGephardt for President Committee, Inc. but paid by some other
person/entity were not produced.
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Apr l 14, 1988; $19,424.65 on flay 14, 1988; and, $63,128.46 onJune 15, 1988.*/ See Attachment I to Exhibit B. The Committeemade Payments relative to the above American Express chargestotaling $29,308.89, leaving an unresolved amount of $69,664.51 asof June 15, 1988.

Recommendation #R-2
The Audit staff recommends that this matter be referred tothe Commission's Office of General Counsel in order to obtain viasubpoena to the Candidate and/or Amnerican Express the recordsnecessary to complete this analysis. After reviewing theinformation obtained, the Audit staff will revise this analysisaccordingly and forward the results to Office of General Counsel.

/' The documentation submitted by the Committee for billingstatements subsequent to June 15, 1988, was inadequate forpurposes of further analysis.
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1,809.35
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63,128.46

Limitation at 26 U.S.C. 59035(a)

Amount in Excess of Limitation

S 50,000.00

64,610.94

66,420.29

85,844.94

148,973.40

S --0-

14,610.94

16,420.29

35,844.94
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Amount in Excess of Liitation
Less: Comittee payments relative

to the above Amer. Express

Unresolved amount as of 6/15/88
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29,308.89

S 69,664.51

-.' (American Express charges only) - Represents the 60th day from the closing date ofthe billing statement, onl Wich the outstanding American Express charges first
appeared.

*'_/ Outstanding 60 days from the closing date of billng stateet on vhlch the
charges first appeared.
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Loans Apaenl Not Made in the OrdinryCurse of
Busiess
Section 4 3l(8)(s)(vii) of Title 2 of the United StatesCode states, in part, that any loan of money by a State bank, afederally chartered depository institution shall be made inaccordance with applicable law and in the ordinary course ofbusiness, on a basis which assures repayment, evidenced by awritten instrument, and subject to a due date or amortizationschedule, and such loan shall be considered a loan by eachendorser or guarantor, in that proportion of the unpaid balancethat each endorser or guarantor bears to the total number ofendorsers or guarantors.

Section 441b(a) of Title 2 of the United States Codestates, in part, that it is unlawful for any national bank, or anycorporation organized by authority of any law of Congress, to makea contribution in connection with any primary election or caucusheld to select candidates for any political office, or for anycandidate, political committee, or other person knowingly toaccept or receive any contribution prohibited by this section.

1. Chippewa First Financial Bank

On February 29, 1988, the Committee received a
$100,000 loan from the Chippeva First Financial Bank ("the Bank').The loan was payable on demand, but not later than April 1, 1908.According to the loan documentation, the loan wasn secured as
follows:

Security Agreement which states "receipts fromindividual donors, campaign contributions.Dbohereby grants to the Secured Party a securityebointerest in the following collateral: All proceedsreceived by Debtor as campaign contributions fromindividuals, including, without limitation,contributions resulting from a fundraising event tobe held in St. Louis, Missouri, Wednesday, March2nd Gephardt for President Luncheon hosted by Louis
B. Sussman (sic)."

In addition, the "Debtor agrees to deposit thecontributions resulting from the March 2, 1988,fundraising event into a deposit-only account at
the Secured Party".

/v



Referral Matter - FAR 
PaeX~Z 2Cf18/14/90 
Pg ft

Personal Guaranty - this guaranty states that "toinduce Chippewa First Financial Bank (the "Bank')to make loans and advanc, credit to GEPHAflDT FORPRESIDENT COMMITTEE, INC. (-Borrower"), the signeror signers ("Guarantors" or a "Guarantor") jointlyand severally unconditionally guaranteefull payment when due of all Liabilities (ashereinafter defined) of Borrower to the Bank. Thisshall be a continuing guaranty.",
The named signatory on the demand note and securityagreement is "Gephardt For President Committee, Inc. Louis a.Susman (Sic) Attorney In Fact." The named signatory on thepersonal guaranty is "Louis B. Sussman (sic), Attorney In Fact(Guarantor).- Further, Mr. Susman's apparent signature appears oneach document. it should be noted that the Committee has notprovided a Power of Attorney document which appoints Louis a.Susman*,/ to act of behalf of the Committee.

From our review of the language contained in the
demand note and collateral securing same, it appears that theBank's extension of credit to the Committee was bqsed on thestrength of the personal guaranty of Louis B. Susman. The abovementioned Security Agreement appears to be defetie sic• a h
time the loan was approved the Committee had notope ned at hsion accuntnor di they.; maintai a-.yother account at the lak
for the puros of depositing contribUtions generated at the r~ich
2,1988 fundraising event, as required by the Security Agree~nt 

rFutemr, h onfile did not contain any projections with r
respect to funds expected to be generated at the fundraisingevent, such projections would be pertinent to the Bank if a loanwas to be secured is this manner.

As a result, it appears that the loan was not made
in the ordinary Course of business, and that Louis a. Susman, assole guarantor, made a $100,000 contribution to the Committee forthe period of time the loan was outstanding (2/29/88 through4/12/88), which exceeds the limitation at 2 U.S.C. $ 44 1a(a)(1) by$100,000 since the individual had already contributed $1,000 tothe Committee. Further, it should be noted that the SecurityAgreement and the Financing Statement of the secured party weresigned by A.J. Schmitz, President. Mr. Schmitz is listed in thePolk's Bank Directory, Fall 1988, as the Bank's President/Loans,Director and contributed $250 by personal check dated February 26,
1988.__*

*/ This individual corresponded with the Commission relative tothe 438b audit of St. Louisians for Better Government andadvised that the firm of Thompson & Mitchell was, as of theletter dated 2/29/88, representing the auditee.
• * Three days prior to making the subject loan.

'5
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The Commnittee's Counsel stated that he had never seenthe guarantee before and emphasized that Mr. Susman had signed asAttorney In Fact on behalf of the Committee and that neither Mr.Susman nor the Bank had any intent to execute a personal guaranty
for the loan.

In a letter to the Committee's Counsel, dated March 7,1989, Mr. Susman stated that "pursuant to our telephoneconversation, please be advised that at no time did I ever agree,intend or implement any personal guarantees for Gephardt forPresident loan at Chippewa Bank. i was requested to act asAttorney In Fact for the Gephardt for President Committee inreference to a loan they were making at the Chippewa Bank. Astaff member of the Gephardt for President brought me a number ofpapers to execute. If I inadvertently signed a personalguarantee, it was a mistake. I have never furnished any financialstatements or had any conversations with the Bank regarding mypotential personal guarantee."
In the interim audit report, the Audit staff recommnded

that the Committee provide the following:
o all materials presented to the Bank at the time the loanvas requested, to include but not be limited to, theloan application, fundraising projections with respectto the March 2, 1988 event, financial statements, etc.;

a detailed accounting of all funds raised at the March
2, 1988 event;

0 an explanation as to why a deposit only account was not
opened at the Bank;

an explanation from officials of the Bank as to why theSecurity Agreement should not be considered defective;
an explanation from officials of the Bank concerning theBank's acceptance and inclusion of Mr. Susman's personal
guaranty of $100,000;

0 all documents presented to the Bank by Mr. Susman which
support the above mentioned guarantee;

0 a notarized copy of the Power of Attorney document whichappoints Louis B. Susman to act on behalf of theCommittee with respect to this loan; and

an explanation from officials of the Committee and/orBank as to why the loan should be considered as havingbeen made in the ordinary course of business.
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It should be noted that the Committee did not complywith any of the above components of the recommendation, except fora three-page letter from Louis B. Susman to Mr. Al Schmitz,Chippewa First Financial Bank, which provides backgroundinformation on Louis B. Susman, and his conservative estimate thatthe net proceeds from the March 2, 1988 event would be $150,000.The Committee also prov .ded a one page undated and unsigned"Resolution" with respect to Levis Sussuan (apparently the sameLouis B. Susman in questionj being authorized as"Attorney-in-fact" and a certificate from william A. Carrickstating that the "attached copy of certain Resolution duly adoptedby the Board of Directors on February 26, 1988, is a true andcorrect copy of certain actions.. .on that date." The Committeestates that the certificate carrying the signature of William A.Carrick was signed by an authorized representative of Perkins Coieat the instruction of William A. Carrick, and if needed, anaffidavit concerning same can be provided.

Counsel for the Committee states "this
campaign, like so many campaigns, did not
operate with Swiss watch precision. I~ the
Security Agreement called for the
establishment of an account, then the account
should have been established. And if the
account was to hold for immediate repayment tothe bank all contributions raised by the
Susmn (sic) event, then surely this too
should have been done. It was not done,
however. This may represent a breach in the
terms of the Security Agreement but it does
not represent -- the crucial point -- a legal
weakness in the bank's security.

Exhibit C-5 reflects the UCC Security
Agreement filed by Chippewa First Financial
Bank laying claim to 'receipts from individual
donor's campaign contributions' as a source of
repayment for the loan. The statement did not
require that these contributions derive from
the St. Louis fundraising event, or from any
particular event, but rather laid claim to any
individual donor campaign contributions
totaling the $100,000 principal (plus
interest) of the loan. That the Bank would
have preferred to have the campaign's
compliance with the deposit-only requirement,
applicable to this St. Louis event, does not
mean that in the absence of such an account,
it had no legally secured interest. And as it
happened, the campaign plainly did not take

i-I



~~earal
*/14/9o

fO* PRIIS8IDZrNTRatter - Fru mrHzX c
Page S ot 16

advantage of this lapse of compliance with theterms of the Security Agreement, but rather
repaid the loan promptly.

The confusion of the auditors here is betweena defect in contractual compliance and adefect in legal compliance. The one does notautomatically translate into the other. Acontract might, for example, call for a loanto be paid on one date, when it is paidinstead five days later, but there has neverbeen a suggestion that a five-day tardiness inrepayment of a loan -- in and of itself abreach of contract -- causes a loan to loseits ordinary course character. Here, too, thefailure of the campaign to establish anaccount or to deposit its fundraising proceedsinto that account for immediate loan repaymentbreaches its contract but not the relevant
standards of law. In July of last year-.theCommission noted in its proposed rulemaking
that it might require candidates borrowing
funds against the receipt of futurecontributions to enter into loan agreements
"requiring that when the committees receivesuch pledge collateral they deposit it in aseparate account for use in retiring thedebt.' 54 Fed. Reg. at 31287 (July 27, 1989).
Should this proposal become law then acontractual requirement would become also alegal requirement bearing on the question ofordinary course lending. Tetohvntyt
become the same."

•\ The Audit stffdsagre wih Cunsel's comments made
wt eettoteYg"ouin orde r for the bank to proceed inethe most prudentpmani nra

whih nsresreayen under= any circumstances, it should haverequired the Committee to deposit the proceeds from the March 2,1988 event into a deposit only account at the bank. Schedule Ato the Security Agreement specifically states "in considerationof the matters set forth in the Security Agreement, Debtoragrees to deposit the contributions resulting from the March 2,1988 fundraising event into a deposit-only account at theSecured Party, and further agrees.. .all indebtedness secured
hereby."

It is also our opinion that the Committee has notsufficiently addressed the matter of the "personal guaranty".

I'7
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The demand note, dated February 29, 1988, indicated that theloan is secured via a Security Agreement, respective UCC flnand a personal guaranty. The unlimited guaranty is signed byLouis B. Susman, Attorney In Fact, not Gephacdt for PresidentCommittee, Inc., Louis B. Susman Attorney In Fact as the demandnote and security agreement were signed. The Committee'sresponse is silent with respect to all recommendations
concerning the personal guaranty.

Absent evidence to the contrary, it is the opinion ofthe Audit staff that the loan was not made in the ordinarycourse of business and that Louis B. Susman appears to haveexceeded the contribution limitation in the amount of $100,000.

2. Federal City National Bank

On August 28, 1987, the Committee received a $125,000loan from Federal City National Bank ("FCNB"). Repayment of theloan was due on September 11, 1987, however, the Committee didnot repay the loan until October 8, 1987. Accord1ng to the loandocumentation, it was secured by "a commitment from AdamsNational Bank for a $400,000 line of credit to be disbursed onor about September 10, 1987". The Committee did not receive theabove mentioned $400,000 line of credit from Adams National

Bank. On March 6, 1989, the Committee submitted a copy of aletter dated March 3, 1989, that it received from Martha Foulin-Tonat, Assistant Vice President FCNB. The letter made the
following assertions:

in August, 1987, John Duffy, Senior VicePresident and I met with Charles Curry,President of Progressive Direct Marketing,Inc. and Boyd Lewis, Finance Director for
the Committee;

Progressive Direct Marketing was to begin adirect mail program for the Committee andhad arranged for a 400,000 line of creditfacility from Adams National Bank (emphasis

o the purpose of the meeting was to arrange
for a bridge loan, based on Adams'
commitment to allow Progressive Direct
Marketing to begin the program;
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FCNB requested a copy of the letter from
Adam's indicating their commitment to extend
the line of credit;

o in the letter, signed by the President of
Adams National Bank, Adams extended their
commitment contingent on submission of
requested documents;

o FCNB's Executive (Loan) Committee approved
the loan. Mr. McAuliffe abstained as he is
also the Committee's finance chairan;

* there in no way was any special treatment
extended to the Committee. The financialinformation and source of repayment was more
than adequate to justify the decision to
grant the loan request;

on September 8, 1987, rcNs was informed that
Adams had reneged on their lQan commitmlent;
and,

* FCN3's Executive Committee then approved a$400,000 line of credit on October 7, 1967,
secured by matching funds.*/

*/ The $125,000 loan was repaid on October 8, 1987, (loanbalance of $90,000 at that time) from proceeds of this line
of credit

2C
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The Audit staff has not reviewed any documentationrelating to the purported S400,O00 line of credit request withthe Adams National Bank, nor has the Committee provided a copyof the letter from the President of the Adams National Bankconcerning its commitment and requested documents. Further, itappears that Progressive Direct Marketing, Inc. may havearranged for the purported $400,000 line of credit with theAdams National Bank on behalf of the Committee.

The $125,000 loan at FCNB appears to have been made onthe strength of the collateral, a purported $400,000 line ofcredit commitment from the Adams National Bank. However, theloan was actually unsecured during the entire period it wasoutstanding. As a result, it is the opinion of the Audit staffthat the loan was not made in the ordinary course of business.

As previously stated, FCNB's Executive Committeeapproved a $400,000 line of credit on October 7, 1987. This lineof credit was ultimately increased to $l,400,000.*/ In addition,the Committee received two loans of $40,000 and $30,000, andsubsequent to repaying the $1,400,000 line of credit, theCommittee received another $400,000 line of credit. All of theabove were secured by matching funds.

It is the opinion of the Audit staff that the abovelines of credit and loans were made in the ordinary course ofbusiness, provided that Mr. McAuliffe abstained from voting on
same.

In the interim audit report, the Audit staff recommed
that the Committee provide the following:

0 all materials presented to the FCNB at the timethe loan was requested, to include but not belimited to, the loan application, the Committee'sfinancial statements, contribution projections,
financial statements of Progressive Direct
Marketing, etc.,

a copy of the aforementioned letter, signed bythe President of the Adams National Bank,extending its commitment contingent on thesubmission of requested documents;

*/ The line of credit was increased from $400,000 to $445,000;from $445,000 to $1,000,000; and finally from $1,000,000 to
$1,400,000.
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a copy of the transmittal from the Adams NationalSank concerning its reason for declining to issuethe $400,000 line of credit, and any other documents onfile concerning the Adams line of credit;

a statement from officials of Progressive DirectMarketing concerning their role in the attempt to obtainthe line of credit from the Adams National Bank;

an explanation from officials of the FCNB as to why theloan should be considered a secured loan when in factthe alleged collateral did not exist at the time theloan was made and was not expected to be in existenceuntil one day (September 10, 1987) before the due dateof the loan (September 11, 1987);

0 a copy of the FCNB's official record concerning Mr.McAuliffe's abstention of this loan ($125,000);

a copy of the FCNB's official record concerning its voteapproval of the October 7, 1987, $400,000o line of creditand subsequent increases to $1,400,000, to includecopies of abstentions by any Executive Committee meer;
a copy of the FCNIB's official vote on the loans of$40,000 and $30,000, and on the February 23, 1988$400,000 line of credit, to include copies ofabstentions by any Executive Committee member; and

an explanation from off icials of the Committee and/orthe FCNB as to why the $125,000 loan should beconsidered as having been made in the ordinary course of
business.

In response to the interim audit report, Counselstates that "the bridge loan appears to havetroubled the Audit staff because in its words it'has not reviewed any documentation,, including acopy of the letter of commitment from thepresident of Adams National Bank. The auditorsare, therefore, uncertain that there was any suchcommitment upon which FCNB could base security
for the bridge loan. There is also theirremarkable suggestion that even if there weresuch a commaitment, Adams' apparent renunciationof that commitment after the fact means thatsomehow FCNB's $125,000 loan was unsecured.
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On both counts -- whether there was a commtaelnt
and whether the reneging on the commitmentsomehov eliminated the assurance of repaylmet toFCN5 -- the evidence and the law overwhelmingly
refute the auditors. Attached as Exhibit C-6 isa letter from the president of Adams NationalBank dated August 26, 1987, committing to make aline of credit available to the Gephardt forPresident Committee 'secured by [matching fundJproceeds and from direct mail fundraising,, andcontingent solely on the submission by thecampaign of the requested documentation.

This documentation included, inter alia, thecampaign's presentation of the'determination ofitS eliqibility to receive matching funds issuedby the Commission on April 27, 1987. Attachedalso as Exhibit C-7 is a letter from counsel tothe campaign dated August 27, 1987, confirming toFederal City National Bank that all doejaments
requested by Adams 'are being prepared ind willbe delivered...as soon as possible.' Documents
in the files of both the bank and of the lawfirm, which documents will be made available tothe Commission staff for inspection upon reqi.t,
confirm that these documnts were in fact
delivered as committed. m

"As it happened, Adams abrogated its commitment.
The reasons are set forth in a letter from theDirector of Progressive Direct Marketing, adirect mail firm which assisted the Gephardt
Campaign in negotiations with Adams NationalBank. That letter dated September 30, 1987,addresses at great length the circumstances
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apparently surrounding this breaLh of
commitment. 4/

4/ In another suspicious leap of faith, theauditors are concerned that the Adams NationalBank may have 'arranged' this line of credit withthe direct mail firm. Here there is a thoughtthat the direct mail firm may have somehowillegally extended credit to the campaign. Asthe PDM letter of September 30, 1987, makesabundantly clear, the participation of this firmin the negotiations with Adams was completelyappropriate in view of the purpose of the Adamsloan: to fund an early Gephardt Campaign directmail effort conducted by PDR. It was theexpectation of PDN in the Gephardt campaign thatthe loan would be repaid with contributions andrelating matching funds received as a result ofthis direct mail effort. For this reason, FDM'Sparticipation in these negotiations was rqieto explain to Adams the nature of the direct maileffort and the basis upon which the campaigncould project successful returns sufficient torepay the Adams' line of credit. The term'arranged' appearing in a letter from an officerof FCNB who had no knowledge of direct mail
fundraising may be taken to be somewhatmisleading; but could not the auditors have askedthe question and spared all the introduction intothe interim report of an unnecessary note ofgross suspicion? [end of footnote 4]
There was then a commitment by Adams NationalBank and it was abrogated. Does this cause theloan made by FCNB on the basis of thiscommitment, before its abrogation, 'unsecured' ina legally defective fashion? This is theapparent suggestion of the auditors and it issimply wrong. FCNB issues many bridge loans on aweekly basis in their ordinary course ofbusiness. FCNB could not have known that Adamswould renege on the commitment. When it issuedits bridge loan on the strength of thatcommitment it was plainly acting in the exerciseof perfectly reasonable business judgment, actingin the ordinary course in every sense of the
term. "
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Counsel further states that "recourse against theCommittee and Adams National Bank was nlot thesole basis for reassurance to FCNB. At alltimes, P CNB had cash deposits of GPC on handentirely sufficient to pay off the loan and adebit to the GPC account for this purpose wasexpressly authorized under the loan agreement*.,

It is the opinion of the Audit staff that thedocumentation provided by the Committee and its Counsel's responseto this matter is not persuasive enough to make a determinationthat the loan was made in the ordinary course of business.Conversely, it appears that the loan was not made in the ordinary
p.ourse of business based on the following:

Counsel's statement with respect to deposits on accountat FCNZB, specifically that a debit to the Committee'saccount for this purpose was expressly authorized underthe loan agreement is simply not true. The note, signedby the Committee's Campaign Manager and Controller, doesnot provide for any debit provision; and
the letter, signed by the President of Adams NationalBank, extending its commitment of a $400,000 line ofcredit was, in fact, contingent "upon submission of thecampaign of the requested documentation-. The letter isdated August 26, 1967, and oddly enough is addressed tothe President of Progressive Direct marketing (PWI) andnot to the Committee. The date of the letter (August26, 1987) and its contingencies are important, since theFCNB bridge loan for $125,000 was made two days later onAugust 28, 1987. FCNB obviously knew that thecontingencies attached to the Adams commitment were notsatisfied, at the time it made the $125,000 loan,because in a letter dated August 27, 1987 to FCNB,Counsel for the Committee stated that the documentationrequested by Adams is being prepared and will beforwarded as soon as possible.

It is obvious to the Audit staff that at the time FCNBmade the $125,000 bridge loan neither the Committee norFCNB had a firm commitment from Adams; and
o in support of its assertions that "in another suspiciousleap of faith, the auditors are concerned that Adams mayhave arranged this line of credit with the direct mailfirm", Counsel provided a copy of a three page letterfrom the President of PDM to a Vice President of AdamsNational Bank; which Counsel states makes abundatlyclear the participation of this firm in the negotiationswith Adams was completely appropriate.
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The letter submitted by Counsel in response to theinterim audit report, as well as Counsel's comments, establishesthat some level of involvement by PDH existed with respect toarranging the financing. Absent submission of the documentationrequested in the interim audit report, it is not possible todetermine whether or not PDM's involvement was appropriate to avendor-client relationship or Constituted a contribution to theCommittee by PDM.*/ See Attachment i to Exhibit C.
Finally, the Committee did not comply with the followingsubsections of the recommendation:

- all materials presented to the FCNB at the time the loanwas requested, to include but not be limited to, theloan application, the Committee~s financial statements,contribution projections, financial statements ofProgressive Direct Marketing, etc.;
a copy of the transmittal from the Adams National Bankconcerning its reason for declining to issue the$400,000 line of credit, and any other documents on fileconcerning the Adams line of credit;

S an explanation from officials of the trNB as t h hloan should be considered a-eue loan... whe in fatheithe alleged collateral did not exist at the timthloan vas made and wasno expected..to bte i itecuntil oedy(September 10, 1987) before the due date
of the loan (September 11, 1987)

With respect to the subsequent loan activity with rcurn,the Audit staff stated it was our opinion that the remaining linesof credit and loans were made in the ordinary course of business,provided that Mr. McAuliffe.__*/ abstained from voting on same.

In response, the Committee submitted a copy of anotarized letter from an officer of FCNB which states that TerenceMcAuliffe did not participate in any discussion of, nor did hevote on, any of these loans.

*/ Qfn October 27, 1988, the Committee and PD?! agreed to debtsettle a $273,235.77 debt for $107,000.
• / According to Polk's Bank Directory, Fall 1988 and Fall 1989,Terence R. McAuliffe is Chairman of the Board, Federal CityNational Bank.
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Based on our review of the documentation submitted, theAudit staff believes, absent any indication to the contrary as a :result of additional documentation obtained by the Office ofGeneral Counsel, the remaining lines of credit and loans were madein the ordinary course of business.

3. Texas Commerce Bank

The Texas Commerce Bank ("the Bank") made a loan of$150,000 to the Committee on February 26, 1988. The maturity dateof the loan was April 15, 1988.*/ According to the loandocumentation, the loan was secured as follows:
0 Security Agreement which states that the Debtor hereby

grants to the Secured Party "all proceeds received byDebtor as campaign contributions from individuals,including, without limitation, contributionsreutgfrom a fundraising event to be held in Highland Park,Texas on March 6, 1988; and all proceedsreiedbDebtor from the United States Departuet of the Treasurypursuant to the certification of the Federal ElectionCommission as required by the Presidential PrimaryMatching Payment Account Act which relates to and ariseby reason of the contributions received by Debtorresulting from the fundraising event to be held in !Highland Park, Texas on Mlarch 6, 19,8."

In addition, Debtor agrees to deposit the contribution~sresulting from the March 6, 1988, fundraising event intoa deposit only account at the secured Party.

a second Security Agreement which grants the SecuredParty a security interest in various - computer
equipment.

It should be noted that the Committee did open anaccount at the Bank, but did not deposit any of the proceeds fromthe fundraising event. When making a loan payment, the Commtteewould transfer the funds into the account at the Bank, and theBank would debit this account and apply the said funds to the loanbalance. In addition, matching funds were already pledged assecurity against a $400,000 line of credit established with theFederal City National Bank on February 23, 1988 (three days beforethe above mention loan was made). With respect to the secondSecurity Agreement, the computer equipment was leased by the

*/ As of May 31, 1988, the balance of the loan was $45,000.

/ /,
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Comgittee through February 9, 1988, at which time the equipmentwas purchased. A letter to the Committee dated February 10, 1988,from the Client Services Manager at Straton, Inc. valued the
computer equipment at $53,600.

As a result it does not appear that the loan was made inthe ordinary course of business.

In the interim audit report, the Audit staff recommended
the following:

o all materials presented to the Bank at the time the loanwas requested, to include but not be limited to, theloan application, fundraising projections with respectto the March 6, 1988 event, financial statements, etc.;
a detailed accounting of all funds raised at the March
6, 1988 event;

0 an explanation as to why funds raised at the event werenot deposited into the account maintained at the Bank;
• an explanation as to how matching funds could beassigned as collateral when in fact such assignment wasalready in effect with FCNB;
o copies of all documents which assigned to the Bank(assignee) rights to all matching funds generated bycontributions received at the' March 6, 1988 event andall documents which perfect said rights;

an explanation from officials of the Bank as to why theSecurity Agreement, which grants the Bank an interest inthe contributions raised at the March 6, 1988 event andrespective matching funds, should not be considered
defective:

o copies of all documents which perfect the Bank'ssecurity interest in the computer equipment; and
an explanation from officials of the Committee and/orBank as to why the loan should be considered as havingbeen made in the ordinary course of business.
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In response to the interim audit report, theCommittee has provided a malority of the documentation requested.
In a letter to the Committee's Counsel, the loan officer who had
responsibility for closing the loan stated that the loan was
secured (i) primarily by proceeds from a scheduled March 6, 1988
fundraising event hosted by 3. McDonald Williams, (ii) by any
matching funds received with respect to the proceeds, and (iii) by
certain of the Committee's office equipment. He further stated
that the loan file contained a letter from 3. McDonald Williams
which outlined the fundraising event, including Mr. Williams'
conservative estimate that net proceeds from the event would total
$150, 000. */

The Bank's loan file appears to have all the
necessary documents with respect to the above mentioned
collateral, including copies of filed UCC forms which perfects the
Banx's secured interest.

Although on the surface it appears that this loan
was, in fact, made in the ordinary course of business, it is the
opinion of the Audit staff that using an estimate of net proceeds
based on a letter from an individual which apparently did not
include documentation to support such estimate, and accepting sane
as your primary collateral is tenuous at best. Further, since
the Committee did not provide a detailed accounting of the
proceeds from the fuadraising event, as recommended, and saidproceeds were not deposited into the established deposit only
account, and matching funds used as security were restricted to
those generated from contributions received at the event, the
Audit staff cannot offer an opinion with respect to the
credibility of the estimate.

It is the opinion of the Audit staff that the
security agreement for contributions from the fundraising event
and related potential matching funds is defective, since the
contributions were not deposited into the account at the Bank and
the matching funds for same were already pledged against a line of
credit at the Federal City National Bank. In addition, the value
of the pledged computer equipment is not sufficient to fully
secure the loan.

Recommendation *R-3

It is the opinion of the Audit staff that the Committee has
not complied with the recommendations and that the three loans
were not made in the ordinary course of business. As a result,
the Audit staff recommends that this matter be referred to the
Commission's Office of General Counsel for treatment as a MUR.

*/ The letter is formatted similar to the letter provided with
respect to the Chippewa First Financial Bank loan which also
projected net proceeds of $150,000.
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September 30, 1987

Ms. Carol 3. Lichtenste.nVice Presi.dent
The Adams National Bank1627 K Street, H.w.W lshington, D.C. 20006

Dear Ms. Zichtenstein,
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it was never communicated to us at this time that yourIloan approval was to be only on the collateral of a Pledge offederal matchinQ funds which at this stage would have to be from
receipts already contributed to the Gephardt Campaign fromsources other than direct mail.

My entire conversations and apPlication for a line ofcredit was based on the assumption and understanding that:11) direct mazl receipts and matching funds thereon would secure
the line of credit, and (b) advances could be made initially
around Septeuber 1, 1987 based o h euiyo 

niiae

receipts from letters sent out on that seauijgte anwited
their federal matching funds, It ta un dtood an iscse
that there was a technical and practical difficulty .n pledging
with adequate security the matching funds on direct mail receipts
only as distinquished from matching funds on other non-direct mail
receipts, and that some resolution of this would have to be worked
out. However, it was my understanding that we would both review
this and would make every effort to solve this problem ,n some way..t was never understodo 

icse 
otebs 
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awareness, that there would be no advances at the tim of mnymajo "drec mal" naiingexcept on the basis of federal matching
funds already accumulated from non-direct mail sources. I stated
this understanding on our part very clearly in the Conference on
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stdont
that The Adaus Bank had a quite difand viewn ote pro oe la
than the undert-dig ha th e •had ourpastand " i a

yf urt imesinin tacofren 
tt tee w as til eIoustdoub a to whether the loan wouldbe aedi the coming w.---
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.oan was being requested (the loan we had been Processing for a
,month or more), and whether it was an appropriate loan for The Adams

Bak. The result of this conference caused great concern forth
outlook for the loan in spite of the letter received on August 26,
1987 from The Adams Bank which was submitted tobc6, h big
loan of $125,000 secured from another bank on August 28th.

It seemed obviously necessary after the conference on
September 4th, from a standpoint of fair dealing, to notify the
other bank of the current status of the line of credit tha their
bridge loan was based upon, approval of which .e of crdt wa
already delayed longer than originally ontemplated

3'

3 .. . -I ,i- 2 -



- 3-/5 
E(4/f,The Gephardt Campaign thratr Poery m iw
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unexpcted- *  in he overall negotiation fon~r drec asln ancingr

Of oure regret tha i was. not thn pporie t a ttempt
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One other Point in connection with these matters I feel
should be Pointed out very clearly and positively. At no time
prior to September 8th, did the Gephardt Campa~qn or myself,
directly or indirectly negotiate or trytoarnealeofcei
with any bank or financing source other th ane Aam Bnk. Thecredi
was no undisclosed dealing with another bank during the period of
forur loanrnegotiations 

The only other contact in that period was
or he bidge lan" as._. dsuedwth you and of ficers of your

tanlk and whc a mae st yurs e em adcowrtin 
i

was only after September 4th that there was at any t :e cznsxderation"entertaining other .oan proposalss',
gwould Personally hope that the occasion for future

:inancing might come up with The Adams Bank at some time on aIutually agreeable basis.
I enjoyed working with you and the officers'of TheAds

Bank in spite of the misunderstadn 
thtdvlpdadrgethral thi -- ocu d Altoug the matter ha cause =. ,Egrecne
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Yours very truly,

Charles K. Curry
President

cc: Ms. Barbara D. BlumPresident, The Adams BankHon. Richard Gephardt
Ms. Joanne Symonds
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Apparent Excessive Contributions

Section 441a(a)(1)(A) of Title 2 of the United StatesCode states that no person shall make contributions to anycandidate and his authorized political committee's with respect toany election for Federal office which, in the aggregate, exceed
$1,000. 

,

Section 103.3(b)(3) of Title 11 of the Code of FederalRegulations states, in part, that contributions which on theirface exceed the contribution limitations set forth in 11 C.F.R.110.1 and contributions which do not appear to be excessive ontheir face, but which exceed the contribution limit set forth in11 C.F.R. 110.1 when aggregated with other contributions from thesame contributor may be either deposited into a campaigndepository under 11 C.F.R. i03.3(a) or returned to thecontributor. If any such contribution is deposited, the treasurermay request reattribution of the contribution by the contributorin accordance with 11 C.F.R. 110.1(k). If reattribution is notobtained, the treasurer shall, within sixty days pf thetreasurer's receipt of the contribution, refund the contribution
to the contributor.*/

Section l10.1(k)(3) of Title 11 of the Code of FederalRegulations states, in part, that if a contribution to a candidateor political committee, either on its face or when aggreated withother contributions from the same contributor, exceeds thelimitation on contributions set forth in 11 C.F.R. 110.1(b), thetreasurer of the recipient political committee may ask thecontributor whether the contribution was intended to be a joint
contribution by more than one person.

A contribution shall be considered to be reattributed toanother contributor if within sixty days from the date of thetreasurer's receipt of the contribution, the contributors providethe treasurer with a written reattribution of the contribution,which is signed by each contributor, and which indicates theamount to be attributed to each contributor if equal attribution
is not intended.

:/ One of the excessive contributions was received prior toApril 8, 1987, the effective date of the above citedregulations. It is, however, the Audit staff's opinion thatappropriate action was not taken in a timely fashion under
either regulation in force.
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Finally, Section 10.l(l)(3) and (5) of Title 11 of theCode of Federal Regulations state, in part, that if a politicalcomittee receives a written reattribution of a contribution to adifferent contributor, the treasurer shall retain the written
reattribution signed by each contributor as required by 11 C.?.110.1(k). If a political committee does not retain the writtearecords concerning reattribution required, the reattribution shallnot be effective and the original attribution shall control.

The Audit staff's review of contributions received fromindividuals indicated that 134 contributors exceeded theircontribution limitation by the amount of $74,230 (excessiveportion). It should be noted that the Committee made refunds,totaling $6,185 to 17 of the above contributors and on March 6,-989, submitted copies of 29 reattribution letters fromcontributors in support of the reattribution of all or a portionof the respective contributors' excessive contribution ($16,800)to another individual. Further, the Committee has been provideddetailed schedules of all excessive contributors/contributions.

It is the opinion of the Audit staff that neither therefunds nor reattributions were made in a timely manner. Therefunds were made between 91 and 270 days subsequent to the dateon which the excessive contributions were deposited. Thereattribution letters, not made available during audit ficidvork,were not dated. Further, the Committee has not provided anyadditional documentation as to when the reattribution letters weresent to the contributors or when responses were received by the
Committee.

In the interim audit report, the Audit staff recomendedthat the Committee provide evidence that the contributions inquestion ($74,230 excessive amounts) were not in excess of thelimitation or refund $51,245 ($74,230 - $6,185 refunded -$16,800 reattributed) to the contributors and present evidence ofsuch refunds (copies of the front and back of the negotiatedrefund checks). If funds were not available to make such refunds,disclose the excessive contributions as debts owed by the
Committee on Schedule D-P.

In response to the interim audit report, the Committeerefunded $44,825 to contributors, reattributed an additional$6,170, and demonstrated that one contribution of $250 (excessive
portion) was not an excessive contribution.



GKBPUARDT FOR PRESIDENqTReferral Mqatter - FAR
8/14/90

mXIBIT D~
Page 3 of 3

It should be noted that the refunds were made betweenFebruary 8, 1990, and February 15, 1990*!, therefore, theCommittee provided only a copy of the fiont of the non-negotiatedrefund check. Further, the reattribution letters are not dated,and the Committee has not provided any additional documentation asto when the reattribution letters were sent to the contributors orwhen responses were received by the Committee.

Recommendation *R-4

The Audit staff recommends that pursuant to theCommission-.approved Materiality Thresholds, this matter, excessivecontributions totaling S73,980($74,230 _ $250) from 133ocntributors, be referred to the Commission's Office of GeneralCounsel for treatment as a MUR.

*/ The Committee's response to the interim audit report was
received on February 15, 1990.
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Apparent Excessive Contribution - Advance

Section 441a ta)(l)(A) of Title 2 of the United StatesCode states that no person shall make a contribution to anycandidate and his authorized political committees with respect toany election for Federal office which, in the aggregate, exceed$1.,000.'

Section 431 (8)(A)(j) of Title 2 of the United StatesCode states that the term "contribution" includes any gift,subscription, loan, advance, or deposit of money or anything ofvalue made by any person for the purpose of influencing any
election for Federal office.

The Audit staff identified expenditures made on behalf':f the Committee. totalino $2,855.95 ($3,855.95 - $1,000limitation) by one individual. According to documentation madeavailable, the individual incurred the expenses during the periodApril, 1987 through June, 1987, and requested reimbursement forsame on July 20, 1987, and again on September 3, .1987. On October12. 1988, the Committee issued a check to the idvda oS385.-6Oor 10 percent and considered this obligation paid (debtsettled) in full. It is the opinion of the Audit staff that therequest for reimbursement was timely, and that the aforementionedpayment by the Committee does not obviate the need to refund theexcessive contribution that exists. 
i

In the interim audit report, the Audit staff recomendedthat the Committee provide evidence that the contribution inquestion ($2,855.95 excessive amount) was not in excess of thelimitation or refund $2,470.35 ($3,855.95 - $1,000 limitation -S385.6.# reimbursement). ?

In response to the interim audit report the Committeestated that the correct amount is $3,555.g5, the differencerepresents a $300 cash advance received by the individual, andthat the documentation indicates that $1,247.40 of theexpenditures represent personal travel and subsistence expenses bythe individual which are exempted pursuant to 11 C.F.R.5l00.7(b)(8). Further, the Committee states that the remainingexpenses made by this individual represent payment for hotel roomsand food to be used in connection with a reception for CongressmanG..ephardt and several other Members of Congress traveling withCongressman Gephardt. The Committee also states that the Gephardtcampaign regarded at all times the expenditures of funds by thisindividual as an obligation owed by it to him.
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The Audit staff agrees with the Committee that theindividual received a $300 cash advance, and that the total amouttof expenditures should be $3,555.95. !However the Audit staffdisagrees with the Committee that expenditures totaling $1,247.40should be considered exempt under the voluntteer travel andsubsistence provisions at 11 C.F.R. SI00.7(b)(8). It is ouropinion that the individual did flot intend to incur such costswithout being rei'bursed0 because on two occasions, he billed theCommittee for payment. In his letter of September 3, 1987, to theCommittee's Controller, he states "these expenditures wereapproved in advance and, therefore, there should be no problemregarding their reimbursement.",

As a result, the unreimbursed amount of S2,170.3S$3,555.95 - $1,000 limitation - S385.6 reimbursement) representsan unresolved excessive contribution to the Committee.

Recommendation *R-5

C The Audit staff recommends that pursuant to theCommission-.approved Materiality Thresholds, this.jaatter,excessive contribution totaling $2,555.95 ($3,555.95 - $1,000limitaion? be referred to the Commissiones Office of General
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INTERNAL REPORTS CHECKED: Gephardt for President

FEDERAL AGENCIES CHECKED: None

I. GENERAkTION OF MATTER

The issues addressed in this matter were referred to the Office

of the General Counsel by the Commission on August 14, 1990.

(Attachment 1). The referral indicated that the Gephardt for

President Committee ("the Committee") had obtained certain bank

loans which had apparently not been made in the ordinary course of

business, that the possible guarantor of one of these loans had
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exceeded his contribution limitation, and that the Committee had
accepted other excessive contributions from 133 contributors. The
referral also included an apparent excessive advance made by an

individual which has since been addressed in the context of debt

settlements submitted for approval by the Committee.1

II. FACULAND LUGALANALYSIS

A. Rank Loans

2 U.s.c. S 4 3 1(8)(vii) states that, as used in the Federal

Election Campaign Act, the definition of contribution does not

include a loan made by a State bank, by a federally chartered

depository institution, or by a federally insured depository

institution, provided that such loan is made "in accordance with

applicable law and in the ordinary course of business .... " The

loan must have been made on a basis which assures repayment, be

evidenced by a written instrument, be subject to a due date or

amortization schedule, and bear the usual and customary interest

rate of the lending institution. See also 11 C.F.R. 55 100.7(b)(ll)

and 100.8(b)(12). Section 431(8)(vji) also states that a loan

guarantee is to be considered a loan by each guarantor or endorser

'in that proportion of the unpaid balance that each endorser or

guarantor bears to the total number of endorsers or guarantors."

2 U.s.c. $ 441b prohibits any national bank or any corporation

organized by authority of any law of Congress from making a

S1. Also addressed in the referral were two issues requiring the-issuance of subpoenas for additional documents needed to complete
the audit of the Committee. Those subpoenas have been handled
separately.
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contribution or expenditure in connection with any election to any
political office, any corporation from making a contribution in

connection vith a federal election, and any candidate, political

committee or other person from knowingly accepting or receiving any
contribution prohibited by this section. 2 U.s.c. S 441b(b)(2)
excludes from the definition of "contribution or expenditure...

a loan of money by a national or State bank made in accordance with

the applicable banking laws and regulations and in the ordinary

course of business . ..

2 U.S.c. 5 441a(a)(l)(A) limits to $1,000 per election the
amount which any individual may contribute for the purpose of

influencing a federal election. Pursuant to 2 U.s.c.
S 441a(a)(6), "all elections held in any calendar year for the
office of President of the United States (except a general election

for such office) shall be considered to be one election."

A determination as to whether a bank loan has been handled in
the ordinary course of business necessitates a three step analysis

covering the original making of the loan, its repayment, and the

compliance by the parties with any contract requirements in
addition to repayment. In other words, it is first necessary to

examine each loan to ascertain whether it met the requirements set

out at 2 U.s.c. S 431(8)(vii) in terms of being evidenced by a
written instrument, being subject to a due date or amortization

schedule, bearing a usual and customary interest rate, and having

been made "on a basis which assures repayment." Secondly, even if

the loan met these requirements at the time it was made, facts as

to whether and when it was repaid may raise additional questions;
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non-repayment or late repayment may be evidence that the loan has
not been administered by the bank as an arms-length transaction.

And thirdly, even if the loan meets the four requirements of

Section 431(8)(vii) and has been repaid in full and on a timely

basis, the failure of the recipient to meet special requirements in

the loan agreement beyond repayment, and of the bank to insist upon

the fulfillment of these requirements, may be evidence that the

parties never intended to follow the additional provisions, or that

the bank has been overly lenient in servicing the loan. Evidence

of a failure to make or to service a loan at arms length is

evidence of a failure to make that loan in the ordinary course of

business and thus of a violation of 2 U.s.c. S 441b.

a. Chippewa First Financial Bank

On March 1, 1988, the Gephardt for President Committee

received a $100,000 loan from the Chippewa First Financial Bank of

St. Louis, Missouri, ("Chippewa"), a state-chartered bank and

member of the Federal Deposit Insurance Corporation (mFDIC").

According to the terms of the written loan agreement or Demand Note

dated February 29, 1988; the loan was payable on demand but no

later than April 1, 1988; interest was not to exceed the prime

rate; and the loan was secured by a "Security Agreement, UCC's

Personal Guaranty." (Attachment 2). The Committee's reports show

that the interest rate was 8 1/2%.

According to the Financing Statement filed pursuant to the

Missouri Uniform Commercial Code, and to the Security Agreement

which accompanied the Note, the loan was secured by "receipts from
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individual donors' campaign contributions' (Attachments 3 & 4)g
the Security Agreement stated that this vas to include 'laill

proceeds received by Debtor as campaign contributions from

individuals, including, without limitation, contributions resulting

from a fundraising event to be held in St. Louis, Missouri,

Wednesday, March 2nd Gephardt for President Luncheon hosted by

Louis B. Sussman fsic)." (Attachment 4).

The latter language is also found on the Schedule A attached

to the Security Agreement. In addition, the Schedule A stated,

In consideration of the matters set forth in
this Security Agreement, Debtor agrees to
deposit the contributions resulting from the
March 2, 1988, fundraising event into a
deposit-only account at the Secured Party, and
further agrees that the Secured Party may
offset and charge such account for all
principal and interest payable by Debtor to
Secured Party. Debtor agrees that it will not
withdraw any funds from such account until all
obligations secured hereby have been paid in
full. Secured Party agrees to pay the balance
of such account to Debtor after all
permissible offsets and charges have been made
by Secured Party and Secured Party is paid in
full for all indebtedness secured hereby.

No account was ever opened in compliance with the second

provision of Schedule A. $79,000 of the loan was repaid on March

9, 1988, or one week after the March 2 event. The remainder was

repaid on April 12, 1988, 11 days after the due date.

The Demand Note, Financing Statement, and Security Agreement

were all signed by Louis B. Sustaan. All of these documents

included the typed words "Louis B. Sussman [sici, Attorney In
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Fact- beneath Mr. Susman's actual signature.2 The Demand Wte and
Security Agreement were both dated February 29, 1988.

Also signed by Mr. Susman on February 29 vas an '"Unliuitod

Guaranty" the first paragraph of which read,

To induce Chippewa First Financial Bank (the
"Sank") to make loans and advance credit to
Gephardt for President Committee, Inc.
('Borrower"), the signer or signers hereof
('Guarantors" or a 'Guarantor") jointly and
severally, unconditionally guarantee full
payment when due of all liabilities (as
hereinafter defined) of Borrower to the Sank.

(Attachment 5). The typed name below Mr. Susman's signature on the
guaratee gain ead,"Louis B. Sussman [sic), Attorney In Fact.

- 2. An attorney in fact is a legal agent who has power of attorney
: to act on behalf of another. In response to the Interim AuditReport the Committee furnished copies of a Resolution and of ar Certificate from the secretary of the Committee stating that theResolution is "a true and correct copy of certain actions taken by'0 the Corporation's board of directors" on February 26, 1960. 'The

Resolution itself stated in part:

~RESOLVED, that the following individual,
herein called "Authorized Person,":

Name TitleUL) Lewis Sussman [sic) Attorney-in-fact

is hereby authorized personally, and acting
alone on behalf of and as the act and deed of
this Corporation, to borrow money or to obtain
credit in an amount up to but not to exceed
$100,000, from Chippewa First Financial,
St. Louis, Missouri ("Bank") in such amount,
for such times, in such forms . . and upon
such terms as may be deemed by such Authorized
Persons to be advisable; ...

There is nothing in the resolution concerning a personal guarantee
by Mr. Susman of any loan to be obtained from Chippewa.

The Certificate is not sworn to; however, counsel for theCommittee has indicated the willingness of the Secretary, William
A. Carrick, to provide an affidavit regarding Mr. Susman's
authorization.



?vo issues arise from the facts outlined above: (1) whether
the "Unlimited Guarantee" signed by Mr. Susuan constituted a

personal guarantee by him of a $100,000 loan to the Committee,
thus placing him in violation of the contribution limitations at
2 U.s.c. S 441a(a)(l)(A), and (2) whether the Chippewa First

Financial Bank made the $100,000 loan to the Committee in the

ordinary course of business.

1. Personal Guarantee

Mr. Susman, in a letter to the general counsel of the
Committee dated March 7, 1989, stated that at no time did he ever
"agree, intend or implement any personal guarantees for Gephardt

for President loan at the Chippewa Bank." (Attachment 6). He

vent on to state:

I was requested to act as Attorney In Fact for
the Gephardt for President Committee inreference to a loan they were making at theChippewa Bank. A staff member of the Gephardt
for President Committee brought me a mber of
papers to execute. If I inadvertently signed apersonal guarantee, it was a mistake. I havenever furnished any financial statements or had
any conversations with the Bank regarding my
potential personal guarantee.

Despite Mr. Susman's claims of non-intent and mistake, the
facts remain that he did sign both the Demand Note, which

specified "Personal Guaranty" as one form of security for the
$100,000 loan to the Committee, and a Chippewa First Financial

Bank form entitled "Unlimited Guaranty" which was related to the

same $100,000 loan. It is also a fact that the typed title below

his signatures on these documents was "Attorney In Fact,"

indicating that he was signing as a representative of the



Committee; however, with regard to the Unlimited Guaranty such a
signature would have been a legal impossibility since the

committee could not act as a guarantor of its own loan. Thus

either Mr. Suuman's signature on the Unlimited Guaranty served as

his personal guarantee, or the document was without effect.

No information is in hand at present as to the extent to
which the Chippewa Bank relied upon a personal guarantee by Mr.

Susman in its decision to grant the $100,000 loan. On

February 26, 1966, Mr. Susmn wrote to the Chippewa First

Financial Bank in response to the bank's request for a description

of the role which Mr. Susman would play in meeting the cash flow

projections furnished to the bank by the Committee in support of

its loan application. (Attachment 7). in his letter Mr. Susman

outlined his prior experience as a fund-raiser, including his

success in raising funds for political candidates, explained his
involvement as the sponsor of the particular fundraising event to

be held on March 2, 1988, stated his estimate that this event

would yield $150,000 in net proceeds, and gave his positive

evaluation of the caliber of the Gephardt Commaittee staff. There

is nothing in this letter regarding an intention to personally

guarantee the loan being sought by the Committee. Yet such a

guarantee appeared on the Demand Note which was signed three days

later.

As stated above, a guarantee of a loan is a contribution to a

political committee. A sole guarantor of a loan would be liable

for the entire amount, and thus the amount of his or her

contribution would equal the full amount of the loan. Therefore,
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if Rr. Susman in fact served as the guarantor of the Committee's

loan, he made a contribution of $100,000 to the Committee. Mr.

Susman had already contributed $500 on or about February 18, 1987,

and $750 on or about June 30, 1987; $250 vas refunded to him on
December 30. (See discussion of late refunds at pages 28-32

below.) Thus he had already surpassed his contribution limitation

by the date of the $100,000 loan here at issue.

The facts presently indicate that there is reason to believe

Nr. Busman served as guarantor of the Chippewa loan. Therefore,

the Office of the General Counsel recommends that the Commission

find reason to believe that Louis B. Susman violated 2 U.S.C.

= - S 441a(a)(1)(A) by making excessive contributions to the Gephardt
r for President Committee, and that the Committee violated 2 U.S.C.

~S 441a(f) by accepting excessive contributions from Mr. Susman.

2. Ordinary Course of Business

As outlined above, in order for a bank loan to a politieal

committee to be deemed to have been made in accordance with

applicable law and in the ordinary course of business, it must at

the least be evidenced by a written instrument, it must be subject

to a due date or amortization schedule, it must bear the usual and

customary interest rate of the bank for the type of loan involved,

and it must be made on a basis which assures repayment. The loan

obtained by the Committee from the Chippewa Bank clearly met the

first two of these criteria in that it was evidenced by a demand

note signed on February 29, 1988, which specified that the

principal and accrued interest were due on April 1, 1988.

The interest rate charged was apparently the Bank's then prime
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rate of 8 1/2%.
Th. most problematic issue is that involving the Chippewa

Sank's assurance of repayment. As stated above, the Demand NOt.
shows two forms of security, a Security Agreement and a Personal

Guaranty. The Security Agreement provided as collateral all
proceeds from campaign contributions, including a fundraising event
to be held in St. Louis on March 2, 1988, under the sponsorship of
Louis B. Susman. The bank sought assurance from Mr. Susman that
the Committee vould be able to raise the private contributions

needed to repay the loan. Mr. Susman provided such assurance in a
letter in which he estimated the amount to be raised at the March 2
fundraising event; the letter did not, however, provide details
concerning that event such as the numbers of persons to be invited
and the amounts to be solicited from each. The bank also built
into the security agreement a commitment by the Committee to
deposit proceeds from the March 2 event into a deposit-only

account. Further, the bank apparently prepared an Unlimited

Guaranty which was signed by Mr. Susman.

In earlier enforcement matters and in advisory opinions the
Commission has addressed loans secured by future expectations of
contributions and, in the case of presidential campaigns, by
expectations of public funds. See, e.g., MUR's 1195, 1689, 1721
and 2062 and Advisory Opinion 1980-108. In these previous

instances the Commission has examined the legitimacy of the
candidate's expectations, and also looked for the existence of
secondary or alternative sources of repayment, such as the personal
assets of a candidate or guarantees by third parties. If no such

,, . //: , : . i 
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secondary sources were present, the Commission has looked to other
risk- reducing factors such as assurances that future contributions

or public funds would in fact be applied to the debt at issue, In
the latter regard, protection of the bank's interest in particular

receipts could take the form of a special bank account into which a
campaign promises to deposit the receipts being pledged as
collateral. In the present instance, the steps taken by Chippewa
to assure repayment of the loan, including the Unlimited Guaranty

signed by Mr. Susman and the agreement by the Committee to
establish a deposit-only account, appear to have been designed to
provide a secondary source and an additional risk-reducing factor.

Despite these attempts to meet the requirements for assuring

repayment, questions arise. First, as to the validity of the
security offered, the lack of specific information in Mr. Susman's

letter to the bank supporting his estimate of potential

contributions raises questions as to the reasonableness of the
bank's reliance upon contributions to be received at the March 2

fundraiser as security for the loan.

Secondly, as regards any Susman guarantee, elements pointing

to a lack of due care range from the Bank's acceptance of the
designation "Attorney In Fact" after Mr. Susman's name on the
"Unlimited Guaranty" to the bank's apparent failure to ascertain
Mr. Susman's financial ability to sustain such a guarantee. It is
unclear whether Chippewa in fact relied upon a guarantee from Mr.
Susman; if it did, questions arise as to whether it was justified
in doing so considering Mr. Susman's denial of intent and the

weaknesses in the bank's documentation.
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Further, as discussed above, a $100,000 guarantee by Mr.

Susman would have placed him in violation of 2 u.S.c.

S 441a(a)(1)(A), thus rendering illegal his guarantee. Courts do

not enforce illegal contracts. Therefore, even if it were to be

determined that Mr. Susman did guarantee the loan, the amount of

that guarantee made its enforceability highly questionable and thus

apparently not to be relied upon by the bank.

Even though an initial loan arrangement may be appropriate,

this Office also believes that the failure of a debtor to fulfill

its obligations under a valid loan agreement indicates the

possibility of failure on the part of the lender to require

adherence to that agreement, thus raising a new issue. In the

present matter, Chippewa apparently failed to service the loan

adequately by insisting upon compliance with the provision of the

security agreement which required the Committee to place the

proceeds from the March 2 fundraiser into a deposit-only account. 3

With regard to this failure counsel for the Committee has

argued that, while the account should have been established, the

fact that it was not "does not represent . . . a legal weakness in

the bank's security." (emphasis in original.) Counsel has noted

that the Security Agreement provided the bank with a security

interest in any individual donor campaign contribution. "That the

Bank would have preferred to have the campaign's compliance with

3. As noted above, the Committee was 11 days late with the
repayment of 21% of the loan. This late repayment does not
appear serious enough to reflect materially upon the validity of
the original agreement.
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the deposit-only requirement . . . does not mean that in the

absenc. of such an account, it had no legally secured interest."

The FDIC has consistently found the failure of banks to

establish or enforce loan repayment programs to be evidence of

unsafe or unsound banking practices. See, e.g., FDIC-83-254b

(May 6, 1985) and FDIC-84-23b (October 7, 1985). In the present

matter, it appears from the language of the Security Agreement that

Chippeva was looking especially to the receipts from the March 2

event as security for its loan; it required the establishment of a

deposit-only account to protect that interest. This risk-reducing

factor, however, never materialized. The apparent failure of the

bank to insist upon the actual establishment of the special account

raises questions as to the seriousness with which the bank viewed

full and timely repaymaent. If Chippewa did not, or should not

have, relied upon a guarantee by Mr. Susman, the protection of its

security interest in the receipts from the fundraiser vould have

been even more important.

In light of the questions which have arisen regarding the

bank's reliance upon the proceeds from the March 2 fundraiser and

possibly upon a guarantee of the loan by Mr. Susman, and given the

bank's apparent failure to safeguard its security interest in the

proceeds from the March 2 event, this Office recommends that the

Commission find reason to believe that the Committee and Chippewa

First Financial Bank have violated 2 U.S.C. S 441b.
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b. Federal City National Bank
Earlier, on August 28, 1987, the Committee received from the

Federal City National Bank ("FCNB") of Washington, D.C. a loan of

$125,000. FCNB is a national bank and a member of FDIC.

The undated "Business Loan Application" signed by William A.

Carrick, Jr., the Committee's campaign manager, and by Jacqueline

Forte, campaign controller, stated that the loan was a "time loan"

(no date given) and that it was to be secured by a "Loan

committment [sic] from Adams Nat'l Bank in the amount of $400,000

to be disbursed 9/10/87." (Attachment 8). The loan agreement

(Attachment 9), signed by the same two campaign representatives,

stated that this was to be a "Bridge Loan" related to a "$400,000

Committment [sic] from Adams Nat BK," that it would carry an

interest rate of 8.750%, that the maturity date was September 11,

1987, and that it was to be secured by the same "committment [sic)

from Adams National Bank for a $400,000 line of credit to be

disbursed on or around September 10, 1987." Late charges of 5%

were to be paid if the loan were to be "delinquent by at least 10

calendar days." No copy of a separate security agreement has been

provided by the Committee.

According to a letter to the Committee from Martha

Foulon-Tonat, an assistant vice-president of FCNB, which was dated

March 3, 1989, and written at the Committee's request (Attachment

10), FCNB's senior vice-president for lending, John Duffy, and Ms.

Foulon-Tonat met in mid-August, 1987, with Boyd Lewis, the

Committee's finance director, and Charles Curry, president of

Progressive Direct Marketing, Inc. At that meeting arrangements
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were discussed for a loan by FCNB to the Committee of $125,000.
This loan was needed so that Progressive Direct Marketing could

begin a direct mail campaign for the Committee which was to be

financed by a $400,000 line of credit from Adams National Bank

("Adams") of Washington, D.C. The FCNB bridge loan was to be

based upon a commitment by Adams to extend the line of credit

which, according to Ms. Foulon-Tonat's letter, the FCNB understood

would be available on or about September 10, 1987.

Apparently at the above meeting, FCNB requested a copy of the
letter from Adams containing the latter's commitment regarding the

line of credit. The Adams letter was furnished to FCNB.

(Attachment 11) It stated that such a commitment was being made

contingent upon Adams' receipt of requested documents. On August

27, 1987, the Committee's attorney, Judith L. Corley, wrote to Mr.

Duffy confirming "that all documents requested from the Committee

by The Adams National Bank in connection with the extension of a

line of credit to the Committee are being prepared and will be

delivered to the Adams National Bank as soon as possible."

(Attachment 12). According to Ms. Foulan-Tonat's letter:, included

in the additional documentation provided, presumably to FCNB, was

"a six-month F.E.C. report dated 6/30/87 indicating that the

Committee had a strong asset to liability position and a strong

contribution base."

The Committee received the bridge loan from the FCNB on

August 28, 1987, after it had been approved by the FCNB's

Executive (Loan) Committee. One of the members of that committee

and of the FCNB's Board of Directors was Terence R. McAuliffe, who

•i
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was then merving as the Gephardt Committee's finance director.

According to Ms. Foulon-Tonat, Mr. McAuliffe abstained from the

vote on the Committee's loan.3

Ms. Foulon-Tonat wrote further that on September 8, 1987,

"the FCNB was informed that Adams had reneged on their loan

commitment. Consequently, we began working on establishing a

permanent facility secured by F.E.C. matching funds. That

facility, a $400,000 line of credit secured by F.E.C. Matching

Funds, was approved by the Executive Committee and extended on

October 7, 1987."

Based upon a letter from Charles Curry of Progressive Direct

Marketing, Inc., to Adams dated September 30, 1987, (Attachment

14), it appears that Adams decided in the end not to extend the

line of credit because of a disagreement as to which matching

funds were to serve as security. The bank apparently was willing

to accept only a pledge of matching funds based upon contributions

already received, while the Committee and Progressive Direct i

Marketing wished future direct mail receipts and matching funds to

be accepted as security.4

3. The Committee has also submitted a letter dated January 24,
1990, from Treva N. Elkins, Senior Vice-President, Operations,
FCNB, stating that, as the result of a "thorough review of all
loans and lines of credit pertaining to the Gephardt for President
Committee," the bank found "that Terence McAuliffe did not
participate in any discussions of nor did he vote on, any of these
loans." (Attachment 13).

4. In his letter to Adams National Bank, Mr. Curry stated,

As I indicated very directly in a conference
in Ms. Blum's office on Friday afternoon, September
4th, our request for a loan was always based on the
understanding that it would involve advances at the
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The Committee made a payment of $35,000 on the $125,000 loan

(Footnote 4 Continued from previous page)
time of mailing our prospect letters. As our mailing
program developed, with several mailing dates, the
accumulated advance or loan needed, above the dollar
return on mail receipts, would be secured by federal
matching funds.

It was never communicated to us at this time
[presumably prior to September 41 that your loan
approval was to be only on the collateral of a pledge
of federal matching funds which at this stage would
have to be from receipts already contributed to the
Gephardt Campaign from sources other than direct

~mail.

i My entire conversations and application for a
line of credit was based on the assumption andunderstanding that: (1) direct mail receipts and

,? matching funds thereon would secure the line of
credit, and (b) advances could be made initially

r around September 1, 1987 based on the security of
anticipated receipts from letters sent out on that0mailing date, along with their federal matching
funds.

It was never understood or discussed, to thei
r best of my awareness, that there would be no advance i
C: at the time of making a major "direct mail" mailing

except on the basis of federal matching funds alreadyf)accumulated from non-direct mail sources. ...

" In addition to learning, and making clear from
our standpoint, that The Adams Bank had a quite
different view of the proposed loan than the
understanding that the Gephardt Campaign and I had,
it was my further impression in that conference that
there was still serious doubt as to whether the loan
would be approved in the coming week.

It seemed obviously necessary after the
conference on September 4th, from a standpoint offair dealing, to notify the other bank (Federal City]
of the current status of the line of credit that
their bridge loan was based upon, approval of which
line of credit was already delayed longer than
originally contemplated.
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on September 30, 1987, arid, on October 8, 1987, the remaining

$90,000 was apparently rolled over into the $400,000 line of

credit approved the day before by FCNB. The $125,000 loan was

treated by the bank as having been paid in full on October 8.

Regarding the $125,000 loan, Ms. Foulon-Tonat stated, "There

in no way was any special treatment e):tended to the Committee.

The financial information and source of repayment were more than

adequate to justify the decision to grant the loan request." Her

letter closed with the statement, "I again emphasize that the

credit decision was made under normal guidelines and that the loan

was extended as an ordinary course of business."

It can be seen from the above information that the FCNB loan

of $125,000 met the first two criteria set forth at 2 U.s.c.

S 431(8)(vii); it was evidenced by a written instrument and was

subject to the due date of September 11, 1987. It also carried an

interest rate of 8.75% which does not appear to have been

unreasonable.

There remains the issue of whether the $125,000 loan from

FCNB was made on a basis which assured repayment; i.e., whether it

was reasonable for the bank to rely upon a commitment by Adams to

extend to the Committee a $400,000 line of credit when such

commitment was contingent, not final.

Counsel for the Committee has argued, in the Committee's

response to the Interim Audit Report, that there was a commitment

by Adams which was actionable. "FCNB had legal recourse at all

times not only against the Committee but against Adams for full

satisfaction of the amount of the bridge loan." Counsel does not
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however, spell out the basis for this legal recourse, and it is

not clear that FCNB vould have been successful given the apparent

and significant lack of agreement on security which is evidenced

in the Curry letter cited above. No documents originating with

Adams have been supplied to date and thus that bank's position can

only be surmised.

Counsel has also argued that the FCNB could have relied upon

other forms of "reassurance," citing cash deposits of the

Committee on hand which would have been "entirely sufficient to

pay off the loan." Counsel has stated that "a debit to the GPC

account for this purpose was expressly authorized under the loan

agreement." (emphasis in original). There is nothing, however, in

the copy of the loan agreement supplied to the Commission which

cites cash deposits as additional security or even mentions such

deposits. Further, in ascertaining the reasonableness of a loan,

conjecture about what possible security could have been relied

upon by a bank is no substitute for a determination of what in
fact constituted the security to which the bank looked in deciding i

to extend the loan at issue.

Counsel has also stated that "the six month FEC financial

statements provided to FCNB were also reassuring; that they showed

a cash on-hand of slightly under $I million, limited liabilities,

and gross receipts through June 30, 1987, of $2.1 million. In

addition, GPC pledged non-direct mail matching funds to FCNB."

However, by the time the FCNB received the Committee's 1987

Mid-Year Report in August the information therein was almost two



-- 20--

months out of date. And there is no mention of non-direct mal

matching funds in the loan agreement itself.

In summary, there is reason to believe that FCNB may not have
been reasonable in having apparently relied upon the contin~nt

commitment by Adams to grant the Committee a $400,000 line of

credit as assurance of repayment for its $125,000 bridge loan to

the Committee. Therefore, this Office recommends that the

Commission find reason to believe that the Federal City National

Bank and the Committee have violated 2 U.S.C. S 441b.

c. Texas Commerce Bank

The third loan at issue in this matter is one for $150,000

obtained by the Committee from Texas Commerce Bank of Dallas,

Texas, ("Texas Comrce") on February 26, 1988. Texas Comrce is

a national bank and a member of FDIC.

The Promissory Note signed by a representative of the

Committee, Terry V. Conner, stated that the loan was subject to an
interest rate of 1% above the prime rate, or 9 1/2%, and that the

maturity date was April 15, 1988. (Attachment 15). According to

two security agreements signed on February 26, and the attached

Schedules A (Attachments 16 and 17), the loan was secured in three

ways, (1) by "[ajil proceeds received by Debtor as campaign

contributions from individuals, including, without limitation,

contributions resulting from a fundraising event to be held in
Highland Park, Texas on March 6, 1988;" (2) by "[ajil proceeds

received by the Debtor from the United States Department of the

Treasury . . .which relate to and arise by reason of the

contributions received by Debtor resulting from the fundraising
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event to be held in Highland Park, Texas on March 6, 198;" and

(3) by certain itemized computer equipment belonging to the

Committee and appraised at $53,600. 5 With regard to the first of
these forms of security, the Committee also agreed to deposit the

contributions received as a result of the March 6 fundraiser into

a deposit-only account at Texas Commerce with the bank being able

to charge this account for "all principal and interest payable by

Debtor..

According to a letter to the Committee from J. McDonald

Williams, it vas estimated that the March 6 fundraiser would

result in contributions of at least $150,000. (Attachment 18)

The matching funds to be received from the Treasury Department

based upon proceeds from this event had previously been pledged as

security for a $400,000 line of credit which had been established

with the Federal City National Bank on February 23, 1988.

The Committee made only four deposits into the required

deposit-only account: $60,000 on March 16, 1988, or ten days after

the March 6 event; $15,000 on April 15, 1988, the due date of the

loan; $5,000 on May 16, 1988; and $5,000 on May 23, 1988.

According to the bank's history of this account these payments

were credited by the bank as payments of the $150,000 loan on

March 17, April 18, May 17, and June 14, 1988, respectively.

(Attachment 19). Thus a total of $75,000 or half the amount of

5. The bank's interest in the computer equipment was perfected
pursuant to the requirements of the Uniform Commercial Code.
The valuation of the equipment was based upon a letter dated
February 10, 1988, from the Client Services Manager at Straton,
Inc.
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the loan had been deposited in the special account by the close of

April 15. According to the Audit Division, however, these

deposits did not consist of proceeds from the March 6 fundraising

event.6

An additional $10,000 had been repaid directly, rather than

through the special account, on March 28, 1988, for a total of

$85,000 in payments on the Promissory Note by April 15. The

remainder of the loan plus interest was repaid as follows:

$10,000 by check dated April 27, 1988; the two $5,000 payments

cited above as paid into the special account on May 16 and 23,

1988; $35,000 paid by check dated June 14, 1988; and $12,196.05

paid on June 24, 1988 ($10,000 in principal and $2,196.05 in

interest). A final payment of $19.44 in interest was made on July

11, 1988.

The loan obtained from Texas Commerce appears to have met

three of the criteria established at 2 U.S.c. S 431(8)(vii) in

that it was evidenced by a written instrument, was subject to a

fixed due date, and bore an interest rate which exceeded the prime

rate at that time. Again, the remaining issue as to the making of

the loan is whether or not the bank can be said to have made the

loan on a basis which assured repayment and which was in

accordance with applicable law.

6. Information obtained during the audit indicates that the
Committee transferred funds into the account at Texas Commerce and
the bank then debited the account and applied the funds to the
loan balance.
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The following questions arise concerning the security offered

by the Committee: whether the bank should have relied upon an

estimate of future proceeds from a fundraiser without supporting

documentation; whether the bank should have accepted as collateral

matching funds to be received based upon contributions to be made

at a fundraiser when those matching funds were already pledged as

security for another loan, namely an FCNB line of credit; and

whether office equipment valued at approximately one-third of the

loan was adequate collateral.

Included with the Committee's response to the Interim Audit

Report was a letter to the Committee dated February 12, 1990, from

D. Matt Reynolds, a vice-president of Texas Commerce and the loan

officer responsible for closing the February, 1988 loan. In his

letter Mr. Reynolds stated,

As you know, the loan was evidenced by a Promissory
Note dated February 26, 1988, in the principal
amount of $150,000 . . .which was secured (i)
primarily by proceeds from a scheduled March 6,
1988, fund raising event hosted by 3. McDonald
Williams . .. *, (ii) secondarily by any matching
funds received with respect to Party Proceeds
* . ., and (iii) thirdly by certain of the
Committee's office equipment ...

In connection with the Committee's application for
the Loan, you furnished TCB with a copy of a
February 22, 1988, letter from J. McDonald Williams
to S. Lee Kling, Treasurer of the Committee, which
outlined the fund raising event, including Mr.
Williams' estimate of Party Proceeds . . .. The
Letter was useful to TCB's consideration of this
Loan because Mr. Williams was a knowledgeable
member of the Dallas business community as the
managing partner of the Trammell Crow Company in
February of 1988, and Mr. Williams had considerable
familiarity with political fund raising prospects.
Further, the Letter was an appraisal of the likely
proceeds of an already scheduled and planned fund



raising event under Mr. Williams' personalsupervision and Mr. Williams stated in the Letterthat his estimate of $150,000 in net proceeds wis aconservative one." Based on this estimate of PartyProceeds, TCB determined that adequate cash flowwould be received by the Committee to fully repaythe Loan. Accordingly, TCB secured the Loan with
Party Proceeds.

However, to provide additional collateral to securethe Note, the Committee offered, and TCB accepted(i) a pledge of the Matching Funds, subject to anyprior perfected security interest in theCommittee's matching funds generally that may haveexisted at the time of the pledge to TCB, and (ii)the grant of a security interest in the Equipment.TCB did not rely primarily upon its lien prioritywith respect to the Matching Funds or with thevalue of the Equipment because it was TCB's'. determination, in the ordinary course of business,that payment of the Note was secured by obtaining a: i? security interest in the Party Proceeds. In TCB's_ Judgment, these additional security interests could_ have generated an independent source of cash flowto supplement any possible, though not expected,
shortfall in Party Proceeds.

The purpose of the February, 1988, letter from J. M~nl
Williams to the Committee, which is cited in the Reynolds letter

~~above, was to support the Committee's application for the Texas5
C: Commerce loan by explaining the role which Mr. Williams would play -
tO in raising the funds to be used to repay the loan, particularly
~through the March 6 fundraising event he was to host. In his

letter Mr. Williams outlined his prior activity as a fundraiser

for the Effective Government Committee, a political action

committee associated with Mr. Gephardt, and for the Committee,
stating that he had raised "$420,734 out of the state of Texas and

( hadj been personally responsible for raising $175,000 for
Gephardt for President." He also stated that his best estimate of
the net yield from the March 6 event was $150,000, a figure which



was "stated conservatively." He then vent on to cite the

anticipated cooperation of the Committee staff and to praise their

abilities, (as did Mr. Susman in his letter regarding the loan

from the Chippewa First Financial Dank discussed above.8 )

Mr. Williams' letter did not cite the number of individuals

being invited to the March 6 event nor the amounts to be asked of

each. Neither has it been possible to weigh the credibility of

the estimate of $150,000 on the basis of actual receipts because

the Committee has not provided a detailed accounting of the

proceeds of the March 6 event as recommended in the interim audit

report.

With regard to the first form of security accepted by Texas

Commerce, counsel for the Committee has stated,

The bank makes it abundantly clear that it was
relying in principal part on the prominent
fundraising support to the Committee provided by
Mr. Donald Williams. . ... The assurance providod
by prominent and veil-established businessmn and
the commitments they make to assist a campaign in
raising monies to repay a loan constitute
reassurance of importance to many banks.

As for the pledge of matching funds which were already serving

as security for another loan, counsel has asserted,

Na~ banks accept subordinated liens as security
orlending. That Texas Commerce Bank had a lien

subordinate to Federal City National Bank's did
not mean that it had no lien at all and, thus, no
significant security. In any event, FCNB only had
a lien on matching funds in the amount required to
repay the amount of the loan provided by FCNB.

8. The language of Mr. Williams' letter is in many instances
identical to thiat employed in the letter signed by Mr. Susman.
Both talk in terms of a "schedule of events" to which they "have
committed," yet each cites specifically only one event. Therefore
it appears that the letters were prepared by others for each of
these individuals.
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There is no reason for Texas Commerce to resist asubordinate lien when the Committee might have
generated matching funds in excess of what was
required to repay FCNB, or if the Committee had
chosen to repay FCNB with a mix of matching funds
and other funds, leaving some government funds for
repayment on all or a part of the Texas Commerce
Bank loan. (emphasis in original)

And, regarding the computer equipment, counsel has stated,

[TJhe use of multiple forms of security represents
a mix of potential sources of repayment which are,
taken together, thought to provide the bank with
sufficient assurance of repayment. The computer
equipment standing alone may not have been
sufficient to repay the loan, but there was no
reason why the bank would not have wanted access
to that equipment if the loan had been in default,
and additional funds -- perhaps only this amount
of funds -- were required to fulfill complete
repayment.

Although no one of the three forms of security provided by

the Committee would alone have been sufficient to assure repayment

of the $150,000 loan at issue, it appears that in combination they

should be deemed to have been adequate. According to the letter

from Mr. Reynolds, the bank relied primarily upon the future

proceeds of the March 6 fundraiser as estimated in broad terms by

an individual apparently known to the bank. But it also was

provided with other forms of security including a interest, albeit

subordinate, in matching funds to be received as a result of the

March 6 affair and an interest in computer equipment. In

addition, the loan agreement required the establishment of a

deposit-only account into which the Committee was to deposit the

proceeds from the March 6 event. Thus the bank looked not only to

secondary sources of repayment but also to the risk-reducing

requirement that proceeds go into the special account. Taking all
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of these security factors together, this loan appears to have metthe fourth criterion for having been made in the ordinary course

of business.

Nore difficult questions arise, however, with regard to the
whether Texas Commerce serviced the loan in the ordinary course of
business. Although the Committee did establish a deposit-only

account as required by the loan agreement, it did not deposit
proceeds from the fundraising event into that account. Nor did
the Committee pay back the entire loan until two months after the
due date. These omissions cast doubt upon the steps taken by the

bank to protect its interests.

Counsel has argued, regarding the failure of the Committee to
deposit the proceeds of the March 6 event into the special account

that

the failure of a campaign to meet the preciseterms of a contractual obligation to a bank doesnot translate into a failure to comply withrequirements of the law. The failure is, in anyevent, the campaign's, not the bank's. Sol hCommission decide that the failure of a campaignto accept and then abide by the full terms of adeposit-only requirement for funds raised from aparticular fundraising event, then the law and thecontractual obligations will have merged into one.
This is not the case today ...

As stated above, the failure of a debtor to fulfill its
obligations under a loan agreement may indicate that the lender
has failed to require compliance with that agreement. In the
absence of information showing efforts made by the bank to
assure the required deposits of fundraising proceeds into the
special account and also to assure timely repayment, there is a
basis for findings of reason to believe that Texas Commerce Bank



and the Committee have violated 2 U.S.C. S 441b. This Office

recommends that the Commission make these determinations.

This Office further recommends that the attached subpoenas

for documents and orders for answers to written questions be

approved and sent to the Chippewa First Financial Bank, Adams

National Bank, the First National City Bank and Texas Commerce

Bank. Questions will also be posed to the Committee regarding the

loans here at issue, but not under order at this time.

B. Ajparent Excessive Contributions

2 U.S.C. S 441a(a)(l)(A) and 11 C.F.R. S 110.1 limit to $1000

the amount which any person may contribute to a candidate for the

office of President with respect to any primary or general

election. 2 U.S.C. S 441a(f) prohibits federal candidates or

committees from accepting contributions in excess of the

limitations at 2 U.S.C. S 441a(a). 11 C.F.R. 5 103.3(b)(3) states

that contributions which on their face exceed the contribution

limitations and contributions which, when aggregated with other

contributions, exceed the limitations, may either be deposited

into a committee's account or returned to the contributor. If

deposited, the treasurer may request reattribution or

redesignation by the contributor in accordance with 11 C.F.R.

$ 110.1. If no reattribution or redesignation is obtained, the

treasurer must refund the contribution within sixty days of its

receipt. 11 C.F.R. $ l0.l(k)(3) permits the reattribution of
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joint contributions if, within sixty days of receipt, the

contributors provide a written reattribution of the contribution

signed by each contributor and stating the amount to be attributed

to each contributor if an equal attribution is not intended.

In the present matter the review by the Audit Division of

contributions received by the Committee from individuals indicated

that 133 contributors had exceeded their contribution limitation.

These contributors, the amounts given, and the dates of

reattributions and refunds of excessive amounts are as follows:

Total Contributions Reattributed & Refunded &
& Date Exceeded Date of Date of

Contributor Limitation Reattribution Refund

Anthony R. Abraham $1,500 - 2/88 0 $ 500 - 2/90
. R.D. Anacker 2,000 - 12/87 0 1,000 - 2/90

? Roland Attenborough 1,500 - 12/87 0 500 - 3/88
John Bachmann 2,000 - 2/88 0 1,000 - 2/90

' W .5. Bates 2,000 - 2/88 $1,000 - ?0
F.?. Blank 3,000 - 11/87 0 2,000 - 2/90

' O Robert D. Blitz 2,000 - 2/88 0 1,000 - 2/90
William 3. Bogaard 1,100 - 4/88 100 - ?0

' John L. Boland 1,200 - 3/88 200 - 2/90
. - George Bristol 1,250 - 3/88 250 - 2/90

James E. Brown 1,270 - 2/88 270 - ?0
r Melvin F. Brown 1,250 - 3/88 0 250 - 2/90

David E. Butler 2,000 - 2/88 1,000 0
tt) Georgina Casanova 1,500 - 2/88 0 500 - 2/90

Carol F. Casey 1,025 - 3/88 0 25 - 2/90C Katherine Casse11 1,030 - 3/88 30 0
Gail E. Catlin 2,000 - 2/88 1,000 0
Margaret A. Clawson 1,250 - 6/87 0 250 - 12/87
Nancy L. Cleary 1,100 - 2/88 100 0
Jerry G. Clinton 1,500 - 3/88 0 500 - 2/90
Katy Close 1,250 - 3/88 250 0
Sam Cook 2,000 - 3/88 0 1,000 - 2/90
Milton Cobb 1,070 - 1/88 70 0
Jeptha W. Daiston 1,100 - 2/88 0 100 - 2/90
Janice L. Davis 1,500 - 3/88 500 0
Ernesto Del Valle 1,250 - 3/88 250 0
Ronald E. Dowdy 2,000 - 11/87 0 1,000 - 2/90
James A. Downing 1,500 - 3/88 0 500 - 2/90
Yvette D. Dubinsky 2,000 - 6/87 0 1,000 12/87
Mark A. Elardo 2,000 - 2/88 0 1,000 - 2/90
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Contributor

Clyde C. Farris
Jean A. Findeiss
Dwight L. Fine
David D. Franklin
Jeffrey B. Fuqua
Harry A. Gampel
Byron H. Gerson
Sheila N. Gouraud
Martin H. Green
W. David Hanks
Lisa Wilson Hart
Harvey A. Harris
Narcisco He rnandez
Allan Hof fman
Donald P. Hogg

-_ Norris Horn
Chris Horty
Charles K. Hurwitz
Marjorie N. Hyde

" Philip Isserman
Bernard G. Johnson

" E.J. Justea
.- Jerold B. Katz

Stuart R. Kaufman
'o Chandra S. Kaup

Robert J. Keefe
Leslie Krat
Richard L. Kudlak
Evertt R. Lerwick

. John G. Levis
Joseph P. Logan

.' ' Rene A. Lopez
Dorian Luciani

C- K.W. Lynch, Jr.
Edward Massey
Charlotte Matthes
W.R. McCain
Kathleen McCarthy
Michael McCarthy
George McCleary
Plaud McCreary
John G. McMillan
James R. McNab, Jr.
John D. Menke
Kenneth E. Meyer
Isabel A. Mondavi
R.M. Mondavi
Rob Mondavi
Kathleen B. Moss
Gerald L. Murphy

Total Contributions
& Date Exceeded

Limitation

1,295
2,000
1,025
1,250
2,000
1,250
1,250
1,500
1,025
1,100
1,300
1,250
1,250
2,000
1,500
2,000
1,250
2,000
1,025
1,200
2,000
1,500
1,650
1,500
1,150
1,250
1,500
2,000
1,150
1,125
1,060
1,250
1,100
2,000
1,500
1,250
1,250
1,500
2,000
2,000
1,025
2,000
1,250
1,750
1,250
1,250
1,250
1,250
1,075
2,000

2/88
12/87
3/88
12/87
2/88
2/88
3/88
10/87
3/88
12/8 7
9/87
2/88
2/88
3/88
2/88
2/88
12/87
2/88
1/88
9/87
2/88
2/88
2/88
11/87
2/88
2/88
3/88
2/88
11/87
12/87
12/87
2/88
9/87
2/88
2/88
10/87
2/88
2/88
2/88
2/88
1/88
9/87
11/87
9/87
3/88
4/88
4/88
4/88
6/87
2/88

Reattributed &
Date of

Reatt ribution

250
0

25
0
0
0
0
0
0
0
0

250
0

1,000
0

1,000
250

0
25

200
0
0
0
0

150
250
5O0

0
0
0
0
0
0

1,000
500

0
250

0
0

1, 000
0
0
0
0

250
0
0
0

75
1,000,

-7?
_
-7

Refunded,
Date of
Refund

45-
1,000 -

0
250 -

1,000 -

250 -

250 -

500 -

25 -

100 -

300 -

0
250 -

0
500 -

0
0

1,000 -

0
0

1,000 -
500 -
650 -
500 -

0
0
0

1,000 -
150 -
125 -
60 -

250 -
100 -

0
0

250 -

0
500 -

1,000 -

0
25 -

1,000 -

250 -

750 -
0

250 -

250 -

250 -

0
0

2/90
2/90

2/90
2/90
2/90
2/90
2/90
2/90
3/88
3/88

2/90

2/90

2/90

2/90
2/90
2/90
3/88

2/90
3/88
3/88
3/88
2/90
2/90

2/90

2/90
2/90

2/90
3/88
3/88
1/88

2/90
2/90
2/90
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Contributor

Total Contributions
& Date Exceeded

Limitation

Reattributed &
Date of

Reattribution

Refunded &
Date of
Refund

John L. Nau, IIIJoseph Neill
D.J. Nelson
Ronald D. Null
William L. Patton
Michael 3. Peretto
Catherine D. Perry
Monique 3. Pfleger
James D. Pitcock, J
Brent Platt
Ronald A. Piperi
Rarta Prado
Abdel H. Ragab
Audre Rapoport
Chester 3. Reed

- Edmund N. Reggie
Reinald Reinertson

SRichard N. Reizman
A.W. Rich
J anice Ricks
James C. Robinson

S Pedro N. Rodriquez
, Robert L. Rogers

William D. Rolinick
NO Philip Samuels

Lorraine Scherrer
Barry Shalov

9- Douglas Shorenstein
Daniel L. Simmons

S Wayman F. Smith
Sondra Spatt

f) C.M. Stockstill
Leon R. Strauss
Thomas W. Strauss
Louis B. Susman
Jack C. Taylor
David Tessler
Nordecai Tessler
Marjorie B. Thomas
william Turner
Donna S. Victory
Lanny S. Vines
Floyd C. Warmann
Andrew 3. Weiner
Howard Weingrow
J.T. Wells
C.H. Wester
Roger 3. Wikner
William Wilmot
James Wolfensohn

1,250
1,055
2,000
1,750
1,250
2,000
1,500
1,440

r.1,250
1,250
1,200
1,250
1,500
1,500
1,500
3,500
2,000
2,000
1,250
1,050
4,000
1,500
1,750
3,000
1,200
1,110
2,000
2,000
2,000
1,500
1,500
1,025
1,350
2,000
1,250
1,750
1,250
1,250
1,250
1,250
1 ,500
2,000
2,000
2,000
1 ,500
1,200
1,900
1,500
2,000
2,0

6/87
2/88
9/87
2/88
12/87
1,/88
9/87
11/87
11/87
2/87
9/87
6/87
5/88
2/88
2/88
6/87
12/87
2/88
2/88
9/87
6/87
2/88
2/88
2/88
2/8
3/88
3/88
2/88
3/88
2/88
12/87
3/88
1/88
2/88
6/87
2/88
11/87
11/87
2/88
2/88
2/88
8/87
2/88
3/88
3/88
1/88
2/88
1/88
1/88
2/88

0
0

1,00
0
0

1,o0
0
0
0

250
0
0
0
0
0
0
0
0
0
0

1,000
500
250

1,o0
0
0
0
0

1,000
0
0
25

0
0
0
0
0

250
250
250
400

1,o00
0
0
0
0
0
0
0

1,000

-7?

250 -
55 -

0
750 -

250 -
0

500 -

440 -

250 -
0

200 -

250 -
500 -

500 -

500 -

p500 -
p000 -

~000 -
250 -
50 -

~000 -

0
500 -
000 -
200-
110 -
000 -
000 -

0
500 -
500 -

0
350 -

000 -

250 -

750 -
250 -

0
0
0

100 -

0
000 -

000 -

500 -

200 -

900 -

500 -
000 -

0

1,

1,

1,

1,

1,

1,

1,

2/90
2/90

2/90
2/90

2/90
2/90
3/88

3/88
1/88
2/90
2/90
2/90
2/90
2/90
2/90
2/90
2/90
2/90

2/90
2/90
2/90
2/90
2/90
2/90

2/90
2/90

2/90
2/90
12/87
2/90
3/88

2/12/90

2/1 5/90
2/15/90
2/8/90
2/8/9 0
2/12/90
2/8/90
2/15/90
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Total Contributions Reattributed & Refunded & i
& Date Exceeded Date of Date of

Contributor Limitation Reattribution Refund

Teresita Yanes 1,250 - 2/88 0 250 - 2/8/90 :
Leonard I. Zeid 1,250 - 3/88 250 - ?0
Joanna N. Zumwalt 2,000 - 3/88 1,000 - 7 0

$ST:.i

Total Excessive Contributions - $73,980

The Committee has submitted copies of all of the

reattribution statements received; these contain the signature of

the second persons on the joint accounts involved (see Attachment

20 for samples), but none are dated. Thus it is not possible to

ascertain whether the reattributions were obtained within the

sixty days permitted by the regulations.

As can be seen from the above charts all of the refunds of

the excessive contributions at issue were made at least three

months, and as much as two years or more, after the contribution

limitations were first exceeded. Therefore, it is evident that

the Committee did not meet the sixty day deadline for refunds of

these contributions.

All of the contributions here at issue should be deemed

excessive. The Office of the General Counsel recommends that the

Commission find reason to believe that the Committee violated

2 U.S.C. S 441a(f) by accepting $73,980 in excessive

contributions.

Four of the above listed individuals contributed in excess of

$2,000, with the excess not having been reattributed or refunded

within sixty days of receipt. These persons are F.P. Blank

($3,000), Edmund M. Reggie ($3,500), James C. Robinson ($4,000),



and William D. Rollnick ($3,000). This Office therefore

recommends that the Commission find reason to believe that these

tour individuals violated 2 U.S.C. $ 441a(a)(1)(A).

C. Apparent Excessive Advance

Also included in the referral to this Office was the issue of

a possibly excessive advance made to the Committee by an

individual, John B. Crosby, in the form of expenditures totaling

$3,555.95. It was determined during the audit process that Mr.

Crosby had requested reimbursement on two occasions in 1987. On

December 20, 1988, Mr. Crosby signed a debt settlement agreement

which cited an outstanding balance of $3,855.958 and a settlement

amount of $385 which he had already been paid. The Committee then
included this debt settlement with a series of settlements for

r which it requested Commission approval in 1990.

O On October 30, 1990, the Commission voted to instruct the
Committee to amend its reports to show as contributions the

portions of the debts in excess of $1,000 owed 10 individuals,

C including Mr. Crosby, which were not for exempt transportation or

tO subsistence expenses, and to repay any contributions in excess of

$1,000. The Committee has not yet produced evidence of any such

repayment.

Because Mr. Crosby's expenditures are being addressed in the
debt settlement context, this Office recommends that they not be

included in the present enforcement matter. Should the debt

settlement process not result in necessary payments to certain

8. It was later determined that Mr. Crosby had received a $300
advance from the Committee.
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individuals, possibly including Mr. Crosby, further recommendations
viii be presented to the Commission.

III. £3I3RNDATxONs

1. Find reason to believe that the Gephardt for President
Committee, Inc., and S. Lee Rling, as treasurer,
violated 2 U.S.C. S 441b and S 44'a(f).

2. Find reason to believe that Chippewa First Financial
Bank violated 2 U.S.C. S 441b.

3. Find reason to believe that Federal City National
Bank violated 2 U.S.C. S 441b.

4. Find reason to believe that Texas Commerce Bank
violated 2 U.S.C. S 441b.

5. Find reason to believe that Louis B. Susman, F.P. Blank,
Edmund N. Reggie, James C. Robinson, and William D.
Roilnick violated 2 U.S.C. S 441a(a)(l)(A).

6. Approve the appropriate letters and the attached Factual
and Legal Analyses.

7. Approve the attached subpoenas for documents and rders
for answers to written questions.

ATTACHMENTS:

1. Referral
2. Demand Note - Chippewa
3. Financing Statement - Chippewa
4. Security Agreement - Chippewa
5. Unlimited Guaranty - Chippewa
6. Susman Letter of March 7, 1989
7. Susman Letter of February 26, 1988
8. Business Loan Application - FCNB
9. Loan Agreement - FCNB

10. Foulon-Tonat Letter of March 3, 1989
11. Blum Letter of August 26, 1987
12. Corley Letter of August 27, 1987
13. Elkins Letter of January 24, 1990
14. Curry Letter of September 30, 1987
15. Loan Agreement - Texas Commerce
16. Security Agreement, Accounts - Texas Commerce
17. Security Agreement, Equipment - Texas Commerce



16. Williams Letter of February 22, 198819. Aecount History - Texas Commerce
20. Samp~le reattribution letters
21. Factual and Legal Analyses (9)
22. Subpoenas and Orders (4)
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FEDERAL. ELECTION COMMISSION
wASrntwTO% 0 C .'I,*)

MUIOUA*DUM

TO:

FROM:

DATE:s

SUBJECT:

LAWRENCE M. NOBLEGENERAL COUNSEL
MARJORIE W. EMI4ONSiDELORES HARRIS A
COMMISS ION SECRETARY

APRIL 10, 1991

MUR 3111 - FIRST GENERAL COUNSEL' S REPORT
DATED APRIL 5, 1991.

The above-captioned document was circulated to the
Coumaission on Monday, April 8, 1991 at 11:00 a.m.

Objection(s) have been received from the Couwuissioner(s)
as indicated by the name(s) checked below:

Com~iss ioner
Commissioner

Commissioner

Coirmissioner

Cousi ss ioner

Coiwuissioner

Aikens

Elliott

Josef jak

McDonald

McGarry

Thomas

This matter will be placed on the meeting agenda
for Tuesday, April 16, 1991
Please notify us who will represent your Division before the

Commission on this matter.

XXX

xxx

xxx

xxx



:," BEFORE TUE FEDERAL ELECTION COMMISSION

SIn the Matter of )

O~ephardt for President Committee ) UR31

and S. Lee Kling, as treasurer; )
Chippewa First Financial Bank; )
Federal City National Bank; )
Texas Commerce Bank; )
Louis B. Susman; )
V.P. Blank; )
Edmund N. Reggie; )

, James C. Robinson; )
William D. Rollnick; )

~CERTI FICATION

%CJ I, Marjorie W. Emuons, recording secretary for the

Federal Election Commission executive session on April 16,

" 1991, do hereby certify that the Commission took the

following actions in MUR 3111:

I . Failed in a vote of 3-3 to pass a motion
to find no reason to believe that Chippewa
First Financial Bank violated 2 U.S.C.
S441b.

Commissioners Aikens, Elliott, and Josefiak
voted affirmatively for the motion;
Commissioners McDonald, McGarry, and Thomas
dissented.

(continued)
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Federal Election Commission Page 2
Certification for MUR 3111
April 16, 1991

2. Decided by a vote of 6-0 to find no
reason to believe that Federal City
National Bank violated 2 U.S.C. S 441b.

Commissioners Aikens, Elliott, Josefiak,
McDonald, McGarry, and Thomas voted
affirmatively for the decision.

3. Decided by a vote of 6-0 to find no
reason to believe that Texas Commerce
Bank violated 2 U.S.C. S 441b.

Commissioners Aikens, Elliott, Josefiak,
McDonald, McGarry, and Thomas voted
affirmatively for the decision.

4. Decided by a vote of 5-1 to find reason
to believe that Louis B. Susman violated
2 U.S.C. S 441a(a)(1)(A), but take no
further action.

Commissioners Aikens, Josefiak, McDonald,
McGarry, and Thomas voted affirmatively
for the decision; Commissioner Elliott
dissented.

(continued)



Federal Election Commission 
Pg

Certification for MUR 3111 Pg
April 16, 1991

5. Decided by a vote of 6-0 to find reason
to believe that° F.p. Blank, Edmund N.Reggie, James C. Robinson, and William
D0. Rolinick violated 2 U.s.c. S 4 41a(a)

~(1) (A).

Commissioners Aikens, Elliott, Josefiak,
McDonald, McGarry, and Thomas voted
affirmatively for the decision.

6. Decided by a vote of 6-0 to find reason
to believe that the Gephardt for President
Committee, Inc. and S. Lee Rling, astreasurer, violated 2 U.S.c. $ 441a(f).

2) Commissioners Aikens, Elliott, Josefiak,McDonald, McGarry, and Thomas voted
affirmatively for the decision.

i 7. Decided by a vote of 6-0 to

a) Close the file with respect to
Chippewa First Financial Bank,oFederal City National Bank,

.. Texas Commerce Bank, and Louis
B. Susman.

b) Send appropriate letters and~appropriate Factual and Legal
Analyses pursuant to the actions~taken and the meeting discussion

~of this date.

Commissioners Aikens, Elliott, Josefiak,
McDonald, McGarry, and Thomas voted
affirmatively for the decision.

Attest:

Sae crtrnf h omsso



FEDERAL ELECTION COMMISSION
WASHNGTON, ,C. 20463

April 25, 1991

NUMORA NDUM

TO: The Commission

FROM: Lawrence N. Noble ,

General Counsel
SUBJECT: Factual and Legal Analysis - Gephardt for President

Committee
On April 16, 1991, the Commission voted to find reason tobelieve that Louis B. Susman had violated 2 U.S.c.S 441a(a)(l)(A) as the result of his apparent guarantee of a$100,000 loan obtained by the Gephardt for President Committee('the Committee') from Chippewa First Financial Bank, but to takeno further action and close the file as it pertains to Mr. Susman.

The Commission also found reason to believe that theCommittee had violated 2 U.S.C. S 441a(f). This Officebelieves that this determination included both the acceptance ofan excessive contribution from Mr. Susman in the form of theapparent loan guarantee and the acceptance of numerous otherexcessive contributions from other individuals discussed in theFirst General Counsel's Report; however, given the Possibility ofa misinterpretation, we are submitting the attached Factual andLegal Analysis for Commission consideration on a twenty-four hour
no objection basis.

Attachment
Factual and Legal Analysis - Committee

Staff Assigned: Anne Weissenborn

m



FEDERAL ELECTION COMMISSION

wAS$NCVO% 0 C .'O46J

GENERAL COUNSEL

FROM: MARJORIE W. E~M0NS /DONNA ROAC jL
COMfMISS ION SECRETARY

DATE: APRIL 29, 1991

SUIJECT: !4UR 3111 - FACTUAL AND LEGAL ANALYSIS - GEPHARDT
FOR PRESIDENT COMMITTEE. MEMORANDUM
FROM GENERAL COUNSEL DATED APRIL 25,
1991.

The above-captioned document was circulated to th~e

Comlission on THURSDAY, APRIL 25, 1991 at 4:00 p.m.

Objection(s) have been received from the CoaiIsioner(s)

as indicated by the nameis) checked below:

Coe~issi oner Aikens __________

Coimuissioner Ell iott xxx

Conuissioner Josef iak ________

Cotmissioner McDonald XXX

Coissioner McGarry_ _ _ _ _ _ _ _

Colmussioner Thomas x

This matter will be placed on the meeting agenda

for TUESDAY, MAY 7, 1991

Please notify us who will represent your Division before the

Commission on this matter.



SEPlORSZ Tug FEIDERAL ELECTION COMISISION

In the Matter of )
) M1133111

Gephardt for President Committee, Inc.; )
S. Lee Kling, as treasurer )

CERTI FICA TION

I, Marjorie W. Emmons, recording secretary for the
Federal Election Commission executive session of M~ay 7,

1991, do hereby certify that the Commission decided by a

vote of 6-0 to take the following actions in MUM 3111:

1. Take no further action vith respect to
that portion of the reason to believe
finding against the Gephardt for
President Committee, Inc. involving aloan guarantee from Louis 5. Susman.

2. Approve the Factual and Legal Analysis
recommended in the General Cousel,'s
memorandum dated April 25, 1991, asmod if ied. 

=

Commissioners Aikens, Elliott, Josefiak, McDonald,
McGarry, and Thomas voted affirmatively for the decision.

Attest : 
.

Date w n
ecretary ofthe Commission



FEDERAL ELECTION COMMISSION

WASHINGTON° OC 2'044,3

May 17, 1991

James C. Robinson
1534 K. Amite Street
Jackson, MS 39201

RE: MiUE 3111
Dear Mr. Robinson:

On April 16, 1991, the Federal Election Commission found that
there is reason to believe you violated 2 U.S.C. $ 441a(a)(1)(A),
a provision of the Federal Election Campaign Act of 19719 as
amended ("the Act'). The Factual and Legal Analysis, vhich formed
a basis for the Commission's finding, is attached for your
information.

Under the Act, you have an opportunity to demonstrate that no
action should be taken against you. You may submit any factual or
legal materials that you believe are relevant to the Commission's
consideration of this matter. Please submit such mterials to the
General Counsel's Office within 15 days of your receipt of this r"
letter. Where appropriate, statements should be submitted under
oath. .

In the absence of any additional information demonstrating
that no further action should be taken against you, the Commission
may find probable cause to believe that a violation has occurred
and proceed with conciliation.

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
S 111.18(d). Upon receipt of the request, the Of ri'je of the
General Counsel will make recommendations to the Commission either
proposing an agreement in settlement of the matter or recommending
declining that pre-probable cause conciliation be pursued. The
Office of the General Counsel may recommend that pre-probable
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James C. Robinson
page 2

cause conciliation not be entered into at this time so that it may !
complete its investigation of the matter. Further, the Commission
will not entertain requests for pre-probable cause conciliation
after briefs on probable cause have been mailed to the respondent.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause must
be demonstrated. In addition, the Office of the General Counsel
ordinarily will not give extensions beyond 20 days.

If you intend to be represented by counsel in this matter,
please advise the Commission by completing the enclosed form
stating the name, address, and telephone number of such counsel,
and authorizing such counsel to receive any notifications and
other communications from the Commission.

This matter will remain confidential in accordance with
2 U.S.C. SS 437g(a)(4)(B) and 437g(a)(12)(A), unless you notify
the Commission in writing that you wish the investigation to be
made public.

For your information, we have attached a brief description of
the Commission's procedures for handling possible violations of
the Act. If you have any questions, please contact Anne A.
Veissenborn, the attorney assigned to this matter, at (202)
376-8200. .

o'~ rren McGarry
Chairman

Enclosures
Factual and Legal Analysis
Procedures
Designation of Counsel Form



FEDERA&L ELECTION CO1NISSIZON !

FACTUAL AND LEGAL ANALYSIS

RESPONDENT: James C. Robinson MUR: 3111

A. BACKGROUND .

This matter arose as a result of the Commission's audit of the

Gephardt for President Committee, Inc, ("the Committee").

B. ANALYSIS

2 U.s.C. s 441a(a)(l)(A) and 11 C.F.R. S 110.1 limit to $1,000

the amount vhich any person may contribute to a candidate for the

office of President with respect to any primary or general election.

11 C.F.R. S 103.3(b)(3) provides that contributions which on their

face exceed the contribution limitations, and contributions which,

when aggregated with other contributions, exceed the limitations,

may either be deposited into a committee's account or returned to

the contributor. If deposited, the treasurer may request

reattribution or redesignation by the contributor in accordance with

11 C.F.R. S 110.1. If no reattribution or redesignation is

obtained, the treasurer must refund the contribution within sixty

days of its receipt. 11 C.F.R. $ 110.l(k)(3) permits the

reattribution of joint contributions if, within sixty days of

receipt, the contributors provide a written reattribution of the

contribution signed by each contributor and stating the amount to be

attributed to each contributor if an equal attribution is not

intended.

James C. Robinson made four contributions totalling $4,000 to

the Committee, including contributions of $1,000 each received on

June 29, 1987, and June 30, 1987, and two contributions of $1,000



each received on March 1, 1988. The Committee refunded $2,000~ on

February 15, 1990, more than tvo and one half years after Mr.

Robinson first exceeded his contribution limitation. The Committee

also received on an unknown date a reattribution of $1,000 to

Elizabeth T. Robinson.

Therefore, there is reason to believe that James C.

Robinson violated 2 U.S.c. S 441a(a)(1)(A) by making excessive

contributions to the Gephardt for President Committee.



FEDERAL ELECTION COMMISSION
WASHING TO% 0 C. 20463

May 17, 1991

F. P. Blank
241 E. Virginia Street
Tallahassee, FL 32301

RE: MUR 3111

Dear Mr. Blank:

On April 16, 1991, the Federal Election Commission found that
there is reason to believe you violated 2 U.S.c. S 441a(a)(1)(A),
a provision of the Federal Election Campaign Act of 1971, as
amended ("the Act"). The Factual and Legal Analysis, vhich formed
a basis for the Commission's finding, is attached for your
information.

Under the Act, you have an opportunity to demonstrate that no
action should be taken against you. You may submit any factual or
legal materials that you believe are relevant to the Commission's
consideration of this matter. Please submit such materials to the
General Counsel's Office within 15 days of your receipt of this
letter. Where appropriate, statements should be submitted under
oath.

In the absence of any additional information demonstrating
that no further action should be taken against you, the Commission
may find probable cause to believe that a violation has occurred
and proceed with conciliation.

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.?.R.
$ 111.18(d). Upon receipt of the request, the Of itrIe of the
General Counsel will make recommendations to the Commission either
proposing an agreement in settlement of the matter or recommending
declining that pre-probable cause conciliation be pursued. The
Office of the General Counsel may recommend that pre-probable
cause conciliation not be entered into at this time so that it may



F. P. Blank
page 2

complete its investigation of the matter. Further, the Commission
viii not entertain requests for pre-probable cause conciliation
after briefs on probable cause have been mailed to the respondent.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause must
be demonstrated. In addition, the Office of the General Counsel
ordinarily will not give extensions beyond 20 days.

If you intend to be represented by counsel in this matter,
please advise the Commission by completing the enclosed form
stating the name, address, and telephone number of such counsel,
and authorizing such counsel to receive any notifications and
other communications from the Commission.

This matter will remain confidential in accordance with
2 U.s.c. s$ 437g(a)(4)(a) and 437g(a)(12)(A), unless you notify
the Commission in writing that you wish the investigation to be
made public.

For your information, we have attached a brief description ofthe Commission's procedures for handling possible violations o
the Act. If you have any questions, please contact Anne A
Weissenborn, the attorney assigned to this matter, at (0)
376-8200. (202)

Jobn Waen Mc arry

Chi

Enclosures
Factual and Legal Analysis
Procedures
Designation of Counsel Form



FEDERAL ELECION CONNISSION

FACTUAL AND LEGAL ANALYSIS

RESPONDENT: F.P. Blank MUR: 3111

A. BACKGROUND

This matter arose as a result of the Commission's audit of the

Gephardt for President Committee, Inc, ("the Committee").

B. ANALYSIS

2 U.S.C. S 441a(a)(l)(A) and 11 C.F.R. S 110.1 limit to $1,000

the amount which any person may contribute to a candidate for the

office of President with respect to any primary or general election.

11 C.F.R. S 103.3(b)(3) provides that contributions which on their

face exceed the contribution limitations, and contributions which,

when aggregated with other contributions, exceed the limitations,

may either be deposited into a committee's account or returned to

the contributor. If deposited, the treasurer may request

reattribution or redesignation by the contributor in accordance with

11 C.P.R. S 110.1. If no reattribution or redesignation is

obtained, the treasurer must refund the contribution within sixty

days of its receipt. 11 C.F.R. S ll0.l(k)(3) permits the

reattribution of joint contributions if, within sixty days of

receipt, the contributors provide a written reattribution of the

contribution signed by each contributor and stating the amount to be

attributed to each contributor if an equal attribution is not

intended.

F.P. Blank made three contributions of $1,000 each to the

Committee which were received on June 29, 1987, November 20, 1987,

and February 26, 1988. The Committee refunded $2,000 on
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Pebruary 15, 1990, more than two years after Mr. Blank first

exceeded his contribution limitation.

Therefore, there is reason to believe that F.?. Blank violated

2 U.s.c. s 441aia)(l)(A) by making excessive contributions to the

Gephardt for President Commnittee.



FEDERAL ELECTION COMMISSION
WASHINGTO%, 0 C 20463

May 17, 1991

Edmund M. Reggie
Reggie Building
Crowley, LA 70526

RE: NUR 3111

Dear Mr. Reggie:

On April 16, 1991, the Federal Election Commission found thatthere is reason to believe you violated 2 U.S.c. $ 44la(a)(1)(A),a provision of the Federal Election Campaign Act of 1971, asamended ("the Act'). The Factual and Legal Analysis, which formeda basis for the Commission's finding, is attached for your
information.

Under the Act, you have an opportunity to demonstrate that noaction should be taken against you. You may submit any factual orlegal materials that you believe are relevant to the Commission'sconsideration of this matter. Please submit such materials to theGeneral Counsel's Office within 15 days of your receipt of thisletter. Where appropriate, statements should be submitted under
oath.

In the absence of any additional information demonstratingthat no further action should be taken against you, the Commissionmay find probable cause to believe that a violation has occurred
and proceed with conciliation.

If you are interested in pursuing pre-probable causeconciliation, you should so request in writing. See 11 C.F.R.$ 111.18(d). Upon receipt of the request, the Of!Tq-e of theGeneral Counsel will make recommendations to the Commission eitherproposing an agreement in settlement of the matter or recommendingdeclining that pre-probable cause conciliation be pursued. TheOffice of the General Counsel may recommend that pre-probablecause conciliation not be entered into at this time so that it may
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complete its investigation of the matter. Further, the Commission
viii not entertain requests for pre-probable cause conciliation !
after briefs on probable cause have been mailed to the respondent.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause must
be demonstrated. In addition, the Office of the General Counsel
ordinarily will not give extensions beyond 20 days.

If you intend to be represented by counsel in this matter,
please advise the Commission by completing the enclosed form
stating the name, address, and telephone number of such counsel,
and authorizing such counsel to receive any notifications and
other communications from the Commission.

This matter will remain confidential in accordance with
2 U.S.C. SS 437g(a)(4)(B) and 437g(a)(12)(A), unless you notify
the Commission in writing that you wish the investigation to be
made public.

For your information, we have attached a brief description of
the Commission's procedures for handling possible violations of
the Act. If you have any questions, please contact Anne A.
Weissenborn, the attorney assigned to this matter, at (202)
376-8200.

John Warren McGarry
cGhai rman

Enclosures
Factual and Legal Analysis
Procedures
Designation of Counsel Form



FEDERAL ELECTION COMMISSION

FACTUAL AND LEGJAL ANALYSIS
RESPONiDEWT: Edmund N. Reggie MUR: 3111

A. BACKGROUND

This matter arose as a result of the Commission's audit of

the Gephardt for President Committee, Inc, ("the Committee").

B. ANALYSIS

2 U.S.C. S 441a(a)(l)(A) and 11 C.F.R. S 110.1 limit to $1,000

the amount which any person may contribute to a candidate for the

office of President with respect to any primary or general election.

11 C.F.R. $ 103.3(b)(3) provides that contributions which on their

face exceed the contribution limitations, and contributions which,

when aggregated with other contributions, exceed the limitations,

may either be deposited into a committee's account or returned to

the contributor. If deposited, the treasurer may request

reattribution or redesignation by the contributor in accordance with

11 C.F.R. S 110.1. If no reattribution or redesignation is

obtained, the treasurer must refund the contribution within sixty

days of its receipt. 11 C.F.R. S ll0.1(k)(3) permits the

reattribution of joint contributions if, within sixty days of

receipt, the contributors provide a written reattribution of the

contribution signed by each contributor and stating the amount to be

attributed to each contributor if an equal attribution is not

intended.

Edmund N. Reggie made three contributions totalling $3,500 to

the Committee, including $500 received on June 30, 1987, $2,000

received on September 30, 1987, and $1,000 received on November 4,



19e7. Committee refunded $2,500 on february 15,. 1990, more than two

years after Mr. Reggie first exceeded his contribution limitation.

Therefore, there is reason to believ, that Edmund N. Reggie

violated 2 U.8.c. S 441a(a)(1)(At) by making excessive contributions

to the Gephardt for President Committee.



FEDERAL ELECTION COMMISSION i
WASHINCTON. C 2 )4b

May 17, 1991 i

Wllilam D. Rolinick
92 Sutherland Drive ,
Atherton, CA 94025

RE: HNUR 3111
Dear Mr. Rolinick:

On April 16, 1991, the Federal Election Commission found thatthere is reason to believe you violated 2 U.S.C. S 441a(a)(1)(A),
a provision of the Federal Election Campaign Act of 1971, as
amended ("the Act"). The Factual and Legal Analysis, which formed
a basis for the Commission's finding, is attached for your
information.

Under the Act, you have an opportunity to demonstrate that no
action should be taken against you. You may submit any factual or
legal materials that you believe are relevant to the Commission's
consideration of this matter. Please submit such materials to the
General Counsel's Office within 15 days of your receipt of this
letter. Where appropriate, statements should be submitted under ii
oath.

In the absence of any additional information demonstrating
that no further action should be taken against you, the Commission...
may find probable cause to believe that a violation has occurred
and proceed with conciliation.

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
Sl11.18(d). Upon receipt of the request, the OfETq-e of the
General Counsel will make recommendations to the Commission either
proposing an agreement in settlement of the matter or recommending
declining that pre-probable cause conciliation be pursued. The
Office of the General Counsel may recommend that pre-probable
cause conciliation rnot be entered into at this time so that it may
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complete its investigation of the matter. Further, the Commission
will not entertain requests for pre-probable cause conciliation
after briefs on probable cause have been mailed to the respondent.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and speci.!ic good cause must
be demonstrated. In addition, the Office of the General Counsel
ordinarily will not give extensions beyond 20 days.

If you intend to be represented by counsel in this matter,
please advise the Commission by completing the enclosed form
stating the name, address, and telephone number of such counsel,
and authorizing such counsel to receive any notifications and
other communications from the Commission.

This matter will remain confidential in accordance with
2 U.S.C. Sf 437g(a)(4)(B) and 4 37g(a)(12)(A), unless you notify
the Commission in writing that you wish the investigation to be
made public.

For your information, we have attached a brief description of
the Commission's procedures for handling possible violations of
the Act. If you have any questions, please contact Anne A.
Weissenborn, the attorney assigned to thiis matter, at (202)
376--8200.

S ince re Lfr.

JohnIIrd n cGarry
Chrirmn!

Enclosures
Factual and Legal Analysis
Procedures
Designation of Counsel F'orm



FEDERAL ELECTION COMMISSION

FACTUAL AND LEGAL ANALYSIS

RESPONDENT: William D. Roilnick MUR: 3111

A. BACKGROUND

This matter arose as a result of the Commission's audit of the

Gephardt for President Committee, mnc, ("the Committee").

B. ANALYSIS

2 U.S.C. S 441a(a)(l)(A) and 11 C.F.R. S 110.1 limit to $1,000

the amount which any person may contribute to a candidate for the

office of President with respect to any primary or general election.

11 C.F.R. $ 103.3(b)(3) provides that contributions which on their

face exceed the contribution limitations, and contributions which,

when aggregated with other contributions, exceed the limitations,

may either be deposited into a committee's account or returned to

the contributor. If deposited, the treasurer may request

reattribution or redesignation by the contributor in accordance with

11 C.F.R. S 110.1. If no reattribution or redesignation is

obtained, the treasurer must refund the contribution within sixty

days of its receipt. 11 C.F.R. S l0.1(k)(3) permits the

reattribution of joint contributions if, within sixty days of

receipt, the contributors provide a written reattribution of the

contribution signed by each contributor and stating the amount to be

attributed to each contributor if an equal attribution is not

intended.

William D. Roilnick made two contributions totalling $3,000 to

the Committee, including $2,000 received on February 29, 1988, and

$1,000 received on March 4, 1988. The Committee refunded $1,000 on



February 15, 1990, almost two years after Mr. Rolinick first

exceeded his contribution limitation. The Committee also received

on an unknown date a reattribution of $1,000 to Eloise B. Roilnick.

Therefore, there is reason to believe that William D. Rollnick

violated 2 U.s.c. $ 441a(a)(l)(A) by making excessive contributions

to the Gephardt for President Committee.



FEDERAL ELECTION COMMISSION!
WASHINGTON. C. ZO463

May 17, 1991

Louis B. Susman, Esquire
Thompson & Mitchell
One Mercantile Center
St. Louis, MO 63101

RE: MUM 3111 ...----

Dear Mr. Susman:

On April 16, 1991, the Federal Election Commission found
reason to believe that you violated 2 U.S.C. S 441a(a)(1)(A), a
provision of the Federal Election Campaign Act of 1971, as amended
("the Act"). However, after considering the circumstances of this
matter, the Commission also determined to take no further action
and closed the file vith respect to you. The Factual and Legal
Analysis, vhich formed a basis for the Commission's finding, is
attached for your information.

The Commission reminds you that your personal guarantee of a
bank loan of $100,000 to a federal campaign committee would be a
violation of 2 U.S.C. S 441a(a)(1)(A). You should take immediate
steps to insure that this activity does not occur in the future.

The file viii be made part of the public record within 30
days after this matter has been closed with respect to all other
respondents involved. Should you wish to submit any materials to
appear on the public record, please do so within ten days of your
receipt of this letter. Please send such materials to the General
Counsel's Office.

The confidentiality provisions of 2 U.S.C. SS 437g(a)(4)(B)
and 437g(a)(12)(A) remain in effect until the entire matter is
closed. The Commission will notify you when the entire file has
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been closed. Zn the event you wish to waive confidentiality under
2 U.S.C. S 437g(a)(12)(A), writt~en notice of the waiver must: be
slubmitted to the Commission. Beceipt of the waiver will be
acknowledged in writing by the Commission.

If you have any questions, please contact Anne A.
Weissenborn, the attorney assigned to this matter, at (202)
376-8200.

!/

qhn Wa/en McGarry

Cfla i rman

E-nclosure
F actual and Legal Analysis



FE'DEUJ ELECTION CONNISSION

FACTUAL AND LEGAL ANALYSIS

RESPONDENT: Louis B. Susman NUR: 3111

The issue addressed in this matter arose as a result of the

Commission's audit of the Gephardt for President Committee, Inc.,

("athe Committee").

B. ANALYS IS

2 U.S.c. S 441a(a)(1)(A) limits to $1,000 per election the

amount which any individual may contribute for the purpose of

influencing a federal election. 2 U.S.C. S 431(8)(A)(i) defines

'contribution" to include "any gift, subscription, loan, advance

or deposit of Money . . . made by any person for the purpose of

influencing any election for Federal office . .. . "- Pursuant

to 2 U.S.C. S 431(8)(A)(vii)(I), a loan guarantee is to be

considered a loan by each guarantor or endorser "in that

proportion of the unpaid balance that each endorser or guarantor

bears to the total number of endorsers or guarantors." A sole

guarantor of a loan would be liable for the entire amount, and

thus the amount of his or her contribution would equal the full

amount of the loan. Pursuant to 2 U.S.C. $ 441a(a)(6), "all

elections held in any calendar year for the office of President of

the United States (except a general election for such office)

shall be considered to be one election.

On March 1, 1988, the Gephardt for President Committee

received a $100,000 loan from the Chippewa First Financial Bank of

St. Louis, Missouri, ("Chippewa"), a state-chartered bank and
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member of the Federal Deposit Insurance Corporation ("FDIC").
According to the terms of the written loan agreement or Demand

Note dated February 29, 1988; the loan was payable on demand but

no later than April 1, 1988; interest was not to exceed the prime

rate; and the loan was secured by a "Security Agreement, UCC's

Personal Guaranty." The Committee's reports show that the

interest rate was 8 1/2%.

According to the Financing Statement filed pursuant to the

Missouri Uniform Commercial Code, and to the Security Agreement

which accompanied the Note, the loan was secured by "receipts from

individual donors' campaign contributions." The Security

Agreement stated that this was to include "[ai11 proceeds received

by Debtor as campaign contributions from individuals, including,

without limitation, contributions resulting from a fundraising

event to be held in St. Louis, Missouri, Wednesday, March 2nd

Gephardt for President Luncheon hosted by Louis B. Susaman [sic]."

The latter language is also found on the Schedule A attached

to the Security Agreement. In addition, the Schedule A stated,

In consideration of the matters set forth in this
Security Agreement, Debtor agrees to deposit the
contributions resulting from the March 2, 1988,
fundraising event into a deposit-only account at the
Secured Party, and further agrees that the Secured
Party may offset and charge such account for all
principal and interest payable by Debtor to Secured
Party. Debtor agrees that it will not withdraw any
funds from such account until all obligations
secured hereby have been paid in full. Secured
Party agrees to pay the balance of such account to
Debtor after all permissible offsets and charges
have been made by Secured Party and Secured Party is
paid in full for all indebtedness secured hereby.
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The Demand Note, Financing Statement, and Security Agreement

yore all signed by Louis B. Susman. each of these documents

included the typed words "Louis B. Sussman [sicj, Attorney In

Fact" beneath Mr. Susman's actual signature. The Demand Note and

Security Agreement were both dated February 29, 1988.

Also signed by Mr. Susman on February 29 was an "Unlimited

Guaranty" the first paragraph of which read,

To induce Chippewa First Financial Bank (the
"Bank") to make loans and advance credit to
Gephardt for President Committee, Inc.
("Borrower"), the signer or signers hereof
("Guarantors" or a "Guarantor") jointly and
severally, unconditionally guarantee full payment
when due of all liabilities (as hereinafter
defined) of Borrower to the Bank.

The typed name below Mr. Susman's signature on the guarantee again

read, "Louis B. Sussman (sici, Attorney In Fact."

Mr. Susman, in a letter to the general counsel of the

Committee dated March 7, 1989, stated that at no time did he ever

"agree, intend or implement any personal guarantees for Gephardt

for President loan at the Chippewa Bank." He went on to state:

I was requested to act as Attorney In Fact for the
Gephardt for President Committee in reference to a
loan they were making at the Chippewa Bank. A
staff member of the Gephardt for President
Committee brought me a number of papers to
execute. If I inadvertently signed a personal
guarantee, it was a mistake. I have never
furnished any financial statements or had any
conversations with the Bank regarding my potential
personal guarantee.

Despite Mr. Susman's claims of non-intent and mistake, the

facts remain that he did sign both the Demand Note, which

specified "Personal Guaranty" as one form of security for the

$100,000 loan to the Committee, and a Chippewa First Financial
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Bank form entitled "Unlimited Guaranty" which was related to the
same $100,000 loan. It is also a fact that the typed title below

his signatures on these documents was "Attorney In Fact,"

indicating that he was signing as a representative of the

Committee; however, with regard to the Unlimited Guaranty such a

signature would have been a legal impossibility since the

Committee could not act as a guarantor of its own loan. Thus
either Mr. Susman's signature on the Unlimited Guaranty served as

his personal guarantee, or the document was without effect.

No information is in hand at present as to the extent to
which the Chippewa Bank relied upon a personal guarantee by Mr.

Susman in its decision to grant the $100,000 loan. On

February 26, 1988, Mr. Susman wrote to the Chippewa First
Financial Bank in response to the bank's request for a description

of the role which Mr. Susman would play in meeting the cash flow

projections furnished to the bank by the Committee in support of
its loan application. In his letter Mr. Susman outlined his prior

experience as a fund-raiser, including his success in raising

funds for political candidates, explained his involvement as the
sponsor of the particular fundraising event to be held on March 2,
1988, stated his estimate that this event would yield $150,000 in

net proceeds, and gave his positive evaluation of the caliber of
the Gephardt Committee staff. There is nothing in this letter

regarding an intention to personally guarantee the loan being

sought by the Committee. Yet such a guarantee appeared on the

Demand Note which was signed three days later.



As stated above, a guarantee of a loan is a contribution to a
political committee. A sole guarantor of a loan would be liable

for the entire amount. Therefore, if Mr. Susman in tact served as

the guarantor of the Committee's loan, he made a contribution of

$100,000 to the Committee.

Mr. Susman had already contributed $500 to the Committee on

or about February 18, 1987, and $750 on or about June 30, 1987,

for a total of $1,250; $250 was refunded to him on December 30,

1987. Pursuant to 11 C.F.R. S 103.3(b)(3), contributions which,

vhen aggregated with other contributions, exceed the limitations

at 2 U.S.C. $ 441a, may either be deposited into a committee's

account or returned to the contributor. If deposited, the

treasurer may request reattribution or redesignation by the

contributor in accordance with 11 C.F.R. 5 110.1. If no

reattribution or redesignation is obtained, the treasurer must

refund the contribution within sixty days of its receipt. The

excessive portion of Mr. Susman's aggregated contributions in 1987

was not refunded until six months after he exceeded the

limitation; the sixty day deadline was not met. He, therefore,

had already exceeded his limitation at the time the Chippeva loan

was obtained by the Committee.

There is reason to believe that Louis B. Susman violated

2 U.S.C. $ 441a(a)(l)(A) by making excessive contributions to the

Gephardt for President Committee; however, the Commission has also

determined to take no further action in this regard and to close

the file with respect to Mr. Susman.



~FEDERAL ELECTION COMMISSION
WASHINGTON. D) C. 204*3

May 17, 1991

S. Lee Ruing, Treasurer
Gephardt for President Committee
80 7 Street, N.W.
8th Floor
Washington, D.C. 20001

RE: MUR 3111

Dear Mr. KRung:

On April 16, 1991, the Federal Election Commission found thatthere is reason to believe that the Gephardt for President
Committee, Inc., and you, as treasurer, violated 2 U.S.C.
S 441a(f), a provision of the Federal Election Campaign Act of
1971, as amended ("the Act"). The Commission also determined to
take no further action as to one portion of the apparent
violation. The Factual and Legal Analysis, which formed a basis
for the Commission's findings, is attached for your information.

Under the Act, you have an opportunity to demonstrate that no
action should be taken against the Committee and you, astreasurer. You may submit any factual or legal materials that you /believe are relevant to the Commission' s consideration of this
matter. Please submit such materials to the General Counsel's /1Office within 15 days of your receipt of this letter. Where
appropriate, statements should be submitted under oath.

In the absence of any additional information demonstrating
that no further action should be taken against the Committee and
you, as treasurer, the Commission may find probable cause to
believe that a violation has occurred and proceed with
conciliation.

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
$ 111.18(d). Upon receipt of the request, the Of?-ce of the
General Counsel will make recommendations to the Commission eitherproposing an agreement in settlement of the matter or recommending
declining that pre-probable cause conciliation be pursued. TheOffice of the General Counsel may recommend that pre-probable
cause conciliation not be entered into at this time so that it maycomplete its investigation of the matter. Further, the Commission
will not entertain requests for pre-probable cause conciliation
after briefs on probable cause have been mailed to the respondent.



S. Lee Rlung, Treasurerpage 2

Requests for extensions of time wiii not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause must
be demonstrated. In addition, the Office of the General Counsel
ordinarily will not give extensions beyond 20 days.

If you intend to be represented by counsel in this matter,
please advise the Commission by completing the enclosed form
stating the name, address, and telephone number of such counsel,
and authorizing such counsel to receive any notifications and
other communications from the Commission.

This matter will remain confidential in accordance with
2 U.S.c. SS 437g(a)(4)(B) and 437g(a)(12)(A), unless you notify
the Commission in writing that you wish the investigation to be
made public.

For your information, we have attached a brief description of
the Commission's procedures for handling possible violations of
the Act. If you have any questions, please contact Anne A.
Weissenborn, the attorney assigned to this matter, at (202)
376-8200.

I i/

en McG~rry
ha irman /

Enclosures
Factual and Legal Analysis
Procedures
Designation of Counsel Form



rF3D3AL gLgmzCTO IZssoNl

FACYUAL, AND MUGAL ANAYSIS

RESPONDENTS: Gephardt for President NUR : 3111
Commi ttee, Inc.

S. Lee Kling, as treasurer

A. BACKGOND

The issues addressed in this matter arose as the result of

the Commission's audit of the Gephardt for President Committee,

Inc., ("the Committee").

B. ANALYSIS

2 U.s.c. S 441a(a)(l)(A) limits to $1,000 per election the

amount vhich any individual may contribute for the purpose of

influencing a federal election. 2 U.S.C. 5 4 3l(S)(A)(i) defines

"contribution" to include "any gift, subscription, loan, advance

or deposit of money . . . made by any person for the purpose of
influencing any election for Federal office . . .. 2 U.S.C. i

S 431(8)(A)(vii)(I) states that a loan guarantee is to be

considered a loan by each guarantor or endorser "in that

proportion of the unpaid balance that each endorser or guarantor

bears to the total number of endorsers or guarantors." Pursuant

to 2 U.s.c. S 441a(a)(6), "all elections held in any calendar year

for the office of President of the United States (except a general

election for such office) shall be considered to be one election."

2 U.S.c. 5 441a(f) prohibits candidates and political committees

from accepting contributions in excess of the limitations

established at 2 U.S.c. 5 441a(a).
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1. r-oam netantee -rLouis S . Suaa- n
On March 1, 1988, the Gephardt for President Committee

received a $100,000 loan from the Chippewa First Financial Sank of

St. Louis, Missouri, ("Chippewa"), a state-chartered bank and

member of the Federal Deposit Insurance Corporation ("FDIC").

According to the terms of the written loan agreement or Demand

Note dated February 29, 1988; the loan was payable on demand but

no later than April 1, 1988; interest was not to exceed the prime

rate; and the loan vas secured by a "Security Agreement, UCC's

Personal Guaranty." The Committee's reports show that the

interest rate was 8 1/2%.

According to the Financing Statement filed pursuant to the

Missouri Uniform Commercial Code, and to the Security Agreement

which accompanied the Note, the loan was secured by "receipts from

individual donors' campaign contributions." The Security

Agreement stated that this vas to include "[aill proceeds received

by Debtor as campaign contributions from individuals, including,

without limitation, contributions resulting from a fundraising

event to be held in St. Louis, Missouri, Wednesday, March 2nd

Gephardt for President Luncheon hosted by Louis B. Suesman [sic]."

The latter language is also found on the Schedule A attached

to the Security Agreement. In addition, the Schedule A stated,

In consideration of the matters set forth in this
Security Agreement, Debtor agrees to deposit the
contributions resulting from the March 2, 1988,
fundraising event into a deposit-only account at
the Secured Party, and further agrees that the
Secured Party may offset and charge such account
for all principal and interest payable by Debtor
to Secured Party. Debtor agrees that it will not
withdraw any funds from such account until all
obligations secured hereby have been paid in
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full. Secured Party agrees to pay the balance ofsuch account to Debtor after all permissible
offsets and charges have been made by Secured
Party and Secured Party is paid in full for all
indebtedness secured hereby.

The Demand Note, Financing Statement, and Security Agreement

were all signed by Louis B. Susman. All of these documents

included the typed words "Louis B. Sussman [sic), Attorney Zn

Fact" beneath Mr. Susman's actual signature. 1 The Demand Note and

Security Agreement were both dated February 29, 1988.

Also signed by Mr. Susman on February 29 was an "Unlimited

Guaranty" the first paragraph of which read,

To induce Chippewa First Financial Bank (the "Bank")
to make loans and advance credit to Gephardt for
President Committee, Inc. ("Borrower"), the signer
or signers hereof ("Guarantors" or a "Guarantor")

1. An attorney in fact is a legal agent who has power of attorney
to act on behalf of another. In response to the Interim AuditReport the Committee furnished copies of a Resolution and of aCertificate from the secretary of the Committee stating that theResolution is "a true and correct copy of certain actions taken bythe Corporation's board of directors" on February 26, 1988. The
Resolution itself stated in part:

RESOLVED, that the following individual,
herein called "Authorized Person,":

Name Title
Levis Sussuan [sic) Attorney-in-fact

is hereby authorized personally, and acting
alone on behalf of and as the act and deed of
this Corporation, to borrow money or to obtain
credit in an amount up to but not to exceed
$100,000, from Chippewa First Financial,
St. Louis, Missouri ("Bank") in such amount,
for such times, in such forms . . . and upon
such terms as may be deemed by such Authorized
Persons to be advisable; . ..

There is nothing in the resolution concerning a personal guarantee
by Mr. Susman of any loan to be obtained from Chippewa.



: jointly and severally, unconditionally guarantee
full payment when due of all liabilities (as
hereinafter defined) of Borrower to the Bank.

The typed name below Mr. Susman's signature on the guarantee again

read, "Louis 8. Sussman (sic], Attorney In Fact."

Mr. Susman, in a letter to the general counsel of the

Committee dated March 7, 1989, stated that at no ti*e did he ever

"agree, intend or implement any personal guarantees for Gephardt

for President loan at the Chippewa Bank." He went on to state:

I was requested to act as Attorney In Fact for
the Gephardt for President Comm ittee in
reference to a loan they were making at the
Chippeva Bank. A staff member of the Gephardt
for President Committee brought me a number of
papers to execute. If I inadvertently signed a
personal guarantee, it was a mistake. i have
never furnished any financial statements or had
any conversations with the Bank regarding my
potential personal guarantee.

Despite Mr. Susman's claims of non-intent and mistake, the

facts remain that he did sign both the Demand Note, which

specified "Personal Guaranty" as one form of security for the

$100,000 loan to the Committee, and a Chippewa First Financial

Bank form entitled "Unlimited Guaranty" which was related to the

same $100,000 loan. It is also a fact that the typed title below

his signatures on these documents was "Attorney In Fact,"

indicating that he was signing as a representative of the

Committees however, with regard to the Unlimited Guaranty such a

signature would have been a legal impossibility since the

Committee could not act as a guarantor of its own loan. Thus

either Mr. Susman's signature on the Unlimited Guaranty served as

his personal guarantee, or the document was without effect.
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No information is In hand at present as to the extent to
which the Chippewa Bank relied upon a personal guarante, by Mr.

Susman in it* decision to grant the $100,000 loan. On
February 26, 1988, Mr. Susman wrote to the Chippewa First
Financial Bank in response to the bank's request for a description

of the role which Mr. Susman would play in meeting the cash flow
projections furnished to the bank by the Committee in support of
its loan application. Zn his letter Mr. Susman outlined his prior
experience as a fund-raiser, including his success in raising
funds for political candidates, explained his involvement as the
sponsor of the particular fundraising event to be held on March 2,
1988, stated his estimate that this event would yield $150,000 in
net proceeds, and gave his positive evaluation of the caliber of
the Gephardt Committee staff. There is nothing in this letter
regarding an intention to personally guarantee the loan being
sought by the Committee. Yet such a guarantee appeared on the

Demand Note which was signed three days later.

As stated above, a guarantee of a loan is a contribution to a
political committee. A sole guarantor of a loan would be liable

for the entire amount, and thus the amount of his or her
contribution would equal the full amount of the loan. Therefore,

if Mr. Susman in fact served as the guarantor of the Committee's

loan, he made a contribution of $100,000 to the Committee.

Mr. Susman had already contributed s500 on or about February
18, 1987, and $750 on or about June 30, 1987; $250 was refunded to
him on December 30, 1987. Pursuant to 11 C.F.R. 5 103.3(b)(3),

contributions which, when aggregated with other contributions,



*xceed the limitations at 2 U.s.c. S 441a, may either be deposited

into a committee's account or returned to the contributor.

11 c.r.R. S 103.3(b)(3). If deposited, the treasurer may request

reattribution or redesignation of a portion of the contribution by

the contributor in accordance with 11 C.F.R. 5 110.1. If no

reattribution or redesignation is obtained, the treasurer must

refund the contribution within sixty days of its receipt. The

excessive portion of Mr. Susman's aggregated contributions in 1987

was not refunded until six months after he exceeded the

limitation; the sixty day deadline was not met. He, therefore,

had already exceeded his limitation at the time the Chippewa loan

vas obtained by the Commsittee.

There is reason to believe that the Committee violated

2 U.s.c. S 441a(f) by accepting excessive contributions from Mr.

Susman.

2. Other Apparent gxcessive Contributions

As stated above, the Commission's regulations provide

committees with opportunities to obtain reattributions or

redesignations of the excessive portions of contributions,

so long as this is done within sixty days of the contributions,

receipt. 11 C.F.R. $ llO.l(k)(3) permits the reattribution of

joint contributions if, within sixty days of receipt, the

contributors provide a written ceattribution of the contribution

signed by each contributor and stating the amount to be attributed

to each contributor if an equal attribution is not intended.



In the present matter the review by the Audit Division of

Contributions received by the Committee from individuals indicated

that 133 contributors had exceeded their contribution limitation.

These contributors, the amounts given, and dates of reattributions

and refunds of excessive amounts are as follows:

Contributor

Anthony R. Abraham
R.D. Anacker
Roland Attenborough
John Bachmann
N.H. Bates
V.P. Blank

) Robert D. Blitz
William 3. Bogaard
John L. Boland

SGeorge Bristol
James K. Brown
N elvin F. Brown
David K. Butler

T Georgina Casanova
) Carol F. Casey

Katherine Cassell
r Gail K. Catlin

Margaret A. Clawson
S Nancy L. Cleary

Jerry G. Clinton
C Katy Close

LO Sam Cook
Hilton Cobb

c , Jeptha N. Dalston
Janice L. Davis
Ernesto Del Valle
Ronald K. Dowdy
James A. Downing
Yvette D. Dubinsky
Mark A. Elardo
Clyde C. Farris
Jean A. Findeiss
Dwight L. Fine
David D. Franklin
Jeffrey B. Fuqua
Harry A. Gampel

Total Contributions
& Date Exceeded
Limitation

$1,500
2,000
1,500
2,000
2,000
3,000
2,000
1,100
1,200
1,250
1,270
1,250
2,000
1,500
1,025
1,030'
2,000,
1,250,
1,100,
1,500,
1,250
2,000
1,070
1,100
1,500
1,250
2,000
1,500
2,000
2,000
1,295
2,000
1,025
1,250
2,000
1 ,250

2/88
12/87
12/8 7
2/88
2/88
11/87
2/88
4/88
3/88
3/88
2/88
3/88
2/88
2/88
3/88
3/88
2/88
6/87
2/88
3/88
-3/88
•3/88
•1/88
•2/88
•3/88
•3/88
•11/8 7
•3/88
6/87
2/88
2/88
12/8 7
3/88
12/87
2/88
2/88

Reattributed &
Date of

Reattr ibut ion

0
0
0
0

$1,00
0
0

100

270
0

1,000
0
0

30
1,000

20

0

70

500
250

0

0
0

250

25
0
0
0

- ?

Refunded £
Date of
Refund

$500 - 2/90
1,000 - 2/90

500 - 3/88
1,000 - 2/90

0
2,000 - 2/90
1,000 - 2/90

0
200 - 2/90
250 - 2/90

0
250 - 2/90

0
500 - 2/90
25 - 2/90

0
0

250 - 12/87
0

500 - 2/90
0

1,000 - 2/90
0

100 - 2/90
0
0

1,000 - 2/90
500 - 2/90

1,000 12/87
1,000 - 2/90

45 - 2/90
1,000 - 2/90

0
250 - 2/90

1,000 - 2/90
250 - 2/90



Contributor

Byron H, Gerson
Sheila K. Oouraud
Martin K. Green
w. David Hanks
Lisa Wilson Dart
Harvey A. Harris
Narcisco Hernande:
Allan Hoffman
Donald P. Hogg
Morris Horn
Chris Horty
Charles E. Hurwitz
Marjorie N. Hyde
Philip Isserman
Bernard G. Johnson
E.J. Justema

' Jerold B. Katz
..Stuart R. Kaufman
Chandra S. Kaup

-Robert 3. Keefe
Leslie Krat

' Richard L. Kudlak
Kvertt R. Lervick

r John G. Levis
Joseph P. Logan
Rene A. Lopez

SDorian Luciani
E.W. Lynch, Jr.

' C Edward Massey
Charlotte Matthes
W.R. McCain

L ) Kathleen McCarthy
Michael McCarthy

c George McCleary
Flaud McCreary
John G. Mc~illan
James R. McNab, Jr.
John D. Menke
Kenneth K. Meyer
Isabel A. Mondavi
R.M. Mondavi
Rob Mondavi
Kathleen B. Moss
Gerald L. Murphy
John L. Nau, III
Joseph Neill
D.J. Nelson
Ronald D. Null
William L. Patton
Michael 3. Peretto

Total Contributions& Date 3xceeded
Limi tat ion

1,250
1,500
1,025
1,100
1,300
1,250
1,250
2,000
1,500
2,000
1,250
2,000
1,025
1,200
2,000
1,500
1,650
1,500
1,150
1,250
1,500
2,000
1,150
1,125
1,060
1,250
1,100
2,000
1,500
1,250
1,250
1,500
2,000
2,000
1,025
2,000
1,250
1,750
1,250
1,250
1,250
1,250
1,075
2,000
1,250
1,055
2,000
1 ,750
1,250
2,000

3/88
10/87
3/88
12/87
9/87
2/88
2/88
3/88
2/88
2/88
12/87
2/88
1/88
9/87
2/88
2/88
2/88
11/87
2/88
2/88
3/88
2/88
11/87
12/87
12/87
2/88
9/87
2/88
2/88
10/87
2/88
2/88
2/88
2/88
1/88
9/87
11/87
9/87
3/88
4/88
4/88
4/88
6/87
2/88
6/87
2/88
9/87
2/88
12/87
1/88

Reattributed a
Date of

Reatt ribut ion

0
0
0
0
0

250
0

1,000
0

1,000
250

0
25

200
0
0
0
0

150
250
500

0
0
0
0
0
0

1,000
500

0
250

0
0

1,000
0
0
0
0

250
0
0
0

75
1,000

0
0

1,000
0
0

1,000

-7?

'1
Re funded. &

,,tnfund

250 - 2/90
500 - 2/90

25 - 2/90
100 - 3/88
300 - 3/88

0
250 - 2/90

0
500 - 2/90

0
0

1,000 - 2/90
0
0

1,000
500
650
500

-7

1,000
150
125
60

250

00 290

250 -2/90
0

500 - 2/90
1,000 - 2/90

0
25 - 2/90

1,000 - 3/88
250 - 3/88
750 - 1/88

0
250 - 2/90
250 - 2/90
250 - 2/90

0
0

250 - 2/90
55 - 2/90

0
750 - 2/90
250 - 2/90

0

2/90
2/90
2/90
3/88

2/90
3/88
3/88
3/88
2/90



Contributor

Catherine D. Perry
Monique 3. Pfleger
James D. Pitcock, 3
Brant Plat
Ronald A. Piperi
Marta Prado
Abdel K. Ragab
Audre Rapoport
Chester 3. Reed
Ed Reggie
Reinald Reinertson
Richard M. Reizman
A.W. Rich
Janice Ricks
James C. Robinson
Pedro N. Rodriquez

>% Robert L. Rogers
William D. Rolinick
Philip Samuels

- Lorraine Scherrer
Barry Shalov
Douglas Shorenstein
Daniel L. Simmons

- Wayman F. Smith
,Sondra Spatt
C.M. Stockstill

. Leon R. Strauss
Thomas W. Strauss

' C Louis B. Suslmn
Jack C. Taylor

S David Tessler
Mordecai Tessler
Marjorie B. Thomas

SWilliam Turner
Donna S. Victory
Lanny S. Vines
Floyd C. Warmann
Andrew 3. Weiner
Howard Weingrow
J.T. Wells
C.H. Wester
Roger J. Wikoer
William Wilmot
James Wolfensohn
Teresita Yanes
Leonard I. Zeid
Joanna M. Zunwalt

Total Contributions
& Date Exceeded
Limitation

1,500 - 9/87
1,440 - 11/87

r. 1,250 - 11/87
1,250 - 2/87
1,200 - 9/87
1,250 - 6/87
1,500 - 5/88
1,500 - 2/88
1,500 - 2/88
3,500 - 6/87
2,000 - 12/87
2,000 - 2/88
1,250 - 2/88
1,050 - 9/87
4,000 - 6/87
1,500 - 2/88
1,750 - 2/88
3,000 - 2/88
1,200 - 2/88
1,110 - 3/88
2,000 - 3/88
2,000 - 2/88
2,000 - 3/88
1,500 - 2/88
1,500 - 12/87
1,025 - 3/88
1,350 - 1/88
2,000 - 2/88
1,250 - 6/87
1,750 - 2/88
1,250 - 11/87
1,250 - 11/87
1,250 - 2/88
1,250 - 2/88
1,500 - 2/88
2,000 - 8/87
2,000 - 2/88
2,000 - 3/88
1,500 - 3/88
1,200 - 1/88
1,900 - 2/88
1,500 - 1/88
2,000 - 1/88
2,000 - 2/88
1,250 - 2/88
1,250 - 3/88
2,000 - 3/88

Reattributed &
Date of

Reattr ibut ion

0
0
0

250
0
0
0
0
0
0
0
0
0
0

1,000
500
250

1,000
0
0
0
0

1,000
0
0

25
0
0
0
0
0

250
250.
250.
400•

1,000.
0
0
0
0
0
0
0

1,000 -

0
250 -

1,000 -
;22,970

Total Excessive Contributions - $73,980

- ?

2

1

2

1

1
1

Ref,nded &
Date of
Re fund

500 - 2/90
440 - 2/90
250 - 3/88

6vv -/O
250 - 1/88
500 - 2/90
500 - 2/90
500 - 2/90

1,500 - 2/90
L,000 - 2/90
L,000 - 2/90
250 - 2/90
50 - 2/90

',000 - 2/90
0

500 - 2/90
,000 - 2/90
200 - 2/90
110 - 2/90
,000 - 2/90
,000 - 2/90

0
500 - 2/90
500 - 2/90

0
350 - 2/90

,000 - 2/90
250 - 12/87
750 - 2/90
250 - 3/88

0
0
0

100 - 2/90
0

p000 - 2/90
~000 - 2/90
500 - 2/90
200 - 2/90
900 - 2/90
500 - 2/90
000 - 2/90

0
250 - 2/90

0
0

1

1,

1,

$sr7olo

- ?- ?



The COmmittee has submitted copies of all of the reattribution

statements received; these contain the signature of the second !
persons on th. joint accounts involved, but none are dated. Thus it
is not possible to ascertain whether the reattributions were

obtained within the sixty days permitted by the regulations.i!

As can be seen from the above chart, all of the refunds of the
excessive contributions at issue were made at least three months,

and as much as two or more years, after the contribution limitations

were exceeded. It is evident that the Committee did not meet the

sixty day deadline for refunds of these contributions.

All of the contributions here at issue were excessive.
Therefore, there is reason to believe that the Committee violated

2 U.S.c. S 44la(f) by accepting $73,980 in excessive contributions.
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PERK0NSColE
A LAW PARTNERSHIP INCLUDING PROFISlONAL CORPORATIONs

607 FOURTEENTH STREET N W * WASHINGTON, D.C. 20005-2011 * (202) 628-6600

Nay 24, 1991

Anne Weissenborn, Esq.office of the General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, DC 20463

Xe: MfUR 3111 - Gephardt forPresident Comittee

'ID "*c:

=n, ~:zr
m:I -r
..m, . ,
,,,,,= _:-

u1 44

Dear Ms. Weissenborn:

This will confirm our understanding that the FederalElection Commission has on file a designation of counsel for
our law firm to represent the Gephardt for President Committee
in the above-referenced matter under review, as wll as any
other NURs that are received or initiated by the commission.

With respect to NUR 3111, we requeslt anl etson of time
of 20 days to respond to the Commission's notice of reason to
believe. This extension will allow us the time necessary to
gather the information relevant to the preparation of a
response.

The Commission's notice was received on May 21.
A response would be due on June 5. With the 20-day extension,
our response will be due no later than June 25.

If you have any questions or need additional information,
please do not hesitate to contact the undersign~ed.

Vejy truly yours,

Reet F. BauerJudith L. Cre
Counsel to Respondents

RFB/JLC: smb

104fOOZIDM 1440.001
TELEX 44-O2"" P(:so LI * FACSIMILE: (202) 434-1690

ANCHORAGE * BELLEVUE * LOS ANGELES * PORTLAND * SEATTLE * SPOKANE



WILLIAM ROLLNICK & Co., INC. 9t HY 2'M9: 25
2445 FABER PLACE, SUITE 200 • PALO ALTO, CA 94303 • (415) 5660

,-Ti

May 2,,199

Federal Election Commission 0 ,,Washington, D.C. 20463 "Attn: Anne A. Weissenborn n:_

RE: MUR3111

Dear Ms. Weissenborn:

I am in receipt of your letter of May 17, 1991 regarding mycontribution to the Gebhardt for President Committee. The facts
are as follows:

On February 11, 1988, while out of town, I overnighteda check for $1,000.00 to the Committee. A few dayslater, they called to tell me that the check was lostand could I please send them a replacemient. Afterchecking two or three times with my bank, I was
reasonably sure it was lost and sent a new check to theCOmmittee for $2,000. The fir~st $1,000 was to replacethe lost check and the second $1, 000 was fro my wife.I had not felt it necesr to put a "stop paym1ent"on the first check. This obviously was a mistake onmy part because at the end of March both checks clearedthe bank. At that time I phoned the committee and wasassured that the $1,000 refund would be forthcoming.
I must admit that I do not reimmber when I finallyreceived the refund but if you say it was February of
1990, I cannot disagree.

Regarding the "reattribution- signed by my wife, Eloise,this was the way we always did this i.e. send in thecontribution and sign the document sent back by thecommittee or candidate. This procedure is changed as ofthis date. We will send it with the check identifying
from whom the money is coming from.



YI

Federal Election Committee
RE: HUE 3111
Nay 23, 1991
Page Two

I feel rather dumb about all of this but it was certainly not my
intention to circumvent the law. On the contrary, in spite of my
seeming ineptitude, I take all of this very seriously. I am
enclosing copies of the checks that I wrote covering these two
amounts. I have included copies of checks written before and
after each one for your information.

The only thing I can say is it sure won't happen again.

william D. Rdllic

WDR/ds
encls.
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W FEDERAL ELECTION COMMISSION
WA$HINCTON. D C 20* 3

May 28, 1991

Robert F. Bauer, Esquire
Judith L. Corley, Esquire
Perkins Coje
607 Fourteenth Street, N.W.
Washington, D.C. 20005-2011

RE: MUR 3111
Gephardt for President

Commi ttee

Dear Mr. Bauer and Mqs. Corley:

This is in response to your letter dated May 24, 1991, whichye received on May 24, 1991, requesting an extension of twentydays to respond to notification of the Commission's finding of
reason to believe in the above-cited matter. After considering
the circumstances presented in your letter, I have granted the
requested extension. Accordingly, your response is due by the
close at business on June 25, 1991.

If you have any questions, please contact Anne A.Weissenborn, the attorney assigned to this matter, at (202)
376-8200.

Sincerely,

Lawrence M. Noble

General Counsel

BY: Georg"F kse
Assistant General Counsel



FEDERAL ELECTION COMMISSION

WASHINGTON. DC 20463

May 31, 1991

James C. Robinson
1534 Hoffner Avenue
Orlando, FL 32809

RE: MUR 3111

Dear Mr. Robinson:

On Nay 17, 1991, the enclosed letter and documents weremailed to you at the incorrect address shown and subsequently were
returned by the Post Office.

Responses to a Commission finding of reason to believe aviolation of the Federal Election Campaign Act has occurred are
due within 15 days of the date of receipt of the notification.
Your response time will thus begin on the date of your receipt of
the enclosed information.

Sincerely,

Lavrence H. Noble
General Counsel

BY: A Lre

Asociate General Counsel

Enclosures
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Mr. John Warr-enNcry
Chairmn
Federal Election Commission
Washngon, D.C. 20463

Re: Your MUI 3111

Dear Mr. 3aarry
I amin receipt of you letter of Nay 17, 1991, concernin my

contributions to Gshrt for Presdt Cinitte.

leased on June 16, 1987 inte n f$0 wa to et l. M0r3
Gshadttoqualify asa andtdat for th j eedsa.

Sepmerz 30, 1987 i1n the sm of $2,000 to that Comitte.

to th o mmittee. In -your a lyis you indiscate that a
contibuton in the sum of $1,000 was reevdb heCtsoNovember 4, 97 ilyupes frnish d withe acopyofttcontributio~n, beauselI fYranklu thinkm tat lh oo the Cmite' eo
mad y eceie a... .tidcmagn co triuton to me when it was

maey some othe party.
I did in fact receive a refund check with scant explanation,and I accepted the refund. My records indicate that the refundcheck was the Commttee's Check No. 3069 and was dated February 15,

1990.

I was under the impression that I could contribute the initial$500 to his cmpaign to get the campaign started, and that such



Ktr. John Warren MoGarry
Federal Election Commission
Nay 28, 1991
Page 2

contribution would not count against any contribution made by a.
after Mr. Gephardt actually qualified under the FEC.

When I made the $2,000 contribution, I was told by the
solicitor of the contribution that it was legal.

Be assured that I am totally innocent of any deliberate
~attenmpt to violate the Federal Election law. I frankly have too

many real problems in my lilfe to attempt to violate such a law.

. In the past, when I have contributed to candidates, I have
- always depended on the advice given to m by the recipient

concerning the maximm allowed and to whom the checks muest be
; written, etc. I have never had a problem before.

I am not aware of all the campaign finance laws. I have never
~been a candidate under those laws and, therefore, I really thoughtthat I was following the law when I followed the advice of thoe
v> who solicited the contributions from me, in the Gephardt case as

well as any other election to which I have contributed.

. I hope that I am mistakenly listed as making that third
contribution of $1,000. And, at any rate, I trust that I will not

~be punished in any way for blindly following the instructions of
the solicitor of the funds when I made the Gephardt contributions.

Thank you for your kind consideration.

EmdN.Rggie

EMR/ski
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Jtu 5, 1991

Anne A. weissenborn - :
Federal Election CoImsson - =.
999 3 Street, LWN. o ,
Washigtn, D.C. 20463"o =:

RmAI F.P- RIak - m . _a 11m

LfDear Anne: N:,

erour jion coImsactl, enclosed pleas. find:

a. Mr. Blank's Statinit; of Dei tton of Counselj aixd

b. Request; for EWtmsos of n.

9



....... OV DSiI2Oi OP c

~R 3111

W81 C Ken Davis

AUU Attorney at Law

1102 N. Gadsden Street

Tallahassee, FL 32303

TBZI0U3:; (904) 222-6026

The above-named individual is hereby designated as my
counsel and is authorized to receive any notifications and other

communications from the Commission and to act on my behalf before

the Commission. A

, .9/Date

POUq~DVBT' WI l: F. P. Blank

: 204-B South Monroe Street

Tallahassee, FL 32301

sisiu PIDO3:
681-6710



FEDnUAL 3LUCTDNS CCUflSON

RNSPONDEN F. P. BLANK NUR 313.

REQUEST FORt U!SdO OF TDC TO
lRESPOND TO FAYI aNim ~i. AAZyIZ

Respondent, F.P. Blank, by and through his undersigned attorney
requests an additional 17 days thi n which to respond to the Factual
and Legal Analysis received by respondent on Nay 24, 1991, and as
grounds, respondent would show:.

1. Respondent needs addtnl time to investigate the facts
and research the applicable law in order to make a prope :r response
to the Coinmission's Factual and Legal Analysis.

2. The facts giving rise to this matter occurred more than
two years ago and involve witnesses not readily available.

3. With the press of other ]pending matters, the 1.5 days
originally aloe is not adequate to make a proper response.

4. The undersigned has cofiznd by phone with Anne A. Weis-
senborn of the office of the General Counsel, and she has no obe-

tinto this request.
5. This request is made in good faith and the interest of jus-

tice.
WHRFORE, respodet requests an exeso of 15 days to

respond; that is, to and including June 25, 1991.

CIFIATE OF SRVICE
I HEREBY CERTIFY that a copy hereof has been furnished to An

A.Weissenborn, 999 E Street, N.W., Washington, D.C. 20463 by U.S. Nail,
this day of June, 1991.

LA. BAR NO.
P.O. BOX 37190
TALLAHASSEE, FLORIDA 32315
(904) 222-6026

Attorney for Respondent



FEDERAL ELECTION COMMISSION
WASHNCTON. DC. 20*63

June 10, 1991

Ken Davis, Esquire
1102 North Gadsden Street
Tallahassee, Florida 32303

RE. MUR 3111
F.P. Blank

Dear Mr. Davis:

This is in response to your letter dated June 5, 1991, which
we received on June 6, 1991, requesting an extension of 15 days~to respond to the Commission's finding of reason to believe in
the above-cited matter. After considering the circumstances
presented in your request, I have granted the desired extension.
Accordingly, your response is due by the close of business on June
25, 1991.

If you have any questions, please contact Anne A.gWeissenborn, the attorney assigned to this matter, at (202)
. 376-8200.

Sincerely,

~Lawrence N. Noble
~General Counsel

BY: George F. Rishel
Assistant General Counsel
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IN REPLY RIPERIl T0"

Or lando Of~c

Anne A. Weissenborn, EsquireFEDERAL ELECTION COMMISSION
Washington, D.C. 20463

RE: NU 3111

Deaur s. Weissenborn:

In accordance with our conversation Tuesday, Iamtn enclosingcopies of checks, nos. 2770 and 2771, both dated Jue25, 1987,each in the amount of $1,000.00, payable to the order of fRichardGephardt Caqaign'u. One check states on its face for ElizabethT.Robinson (no. 2770) and the other for Jams C. Robinson (no. 2771).I am also enclosing an excerpt from a runig record of our checkswritten in June, 1987. We keep thi recordl month by month throughthe end of each year. You will note the checks are referre to in
the names outlined.

There are also enclosed copies of two checks, nos. 3176 and3177, dated February 25, 1988, made payable to the order of"Gephart for President Comittee-, each in the amount of $1,000.00.No. 3176 has James C. underlined and no. 3177 has Elizabeth T.Robinson underlined. Enclosed is an excerpt from the computer checkregister for February, 1988, which shows the contributions to the"Gephardt for President Comittee-.
I distinctly remmber having told the Gephardt people that ineach of the two occasions, one donation was from me personally andone from my wife, Elizabeth T. Robinson. I inquired at the time asto the proper amount of the donation and was informed that this wasa legal amount. It may be that at some point, the Committee askedfor a reattribution of some sort, but I do not recall it and do notremember being aware that they had not used the donations as had

been requested.

C.. . "

(J) ,L/



t~us. Inumuca b 3tosuwow. P. A.

Anzme A. Weissenborn, Esquire
Page 2
June 5, 1991

As I told you on the phone yesterday, it is a customary
pratice that my vife writes checks out of the :joint account for
matters which might have been incurred jointly and I do the same for
ber. My wife was aware and consented to the support and was aware
that we were making a donation both in her name and in my name. I
had no intention of violating any law and felt that these campaign
contributions were legally made and accounted for.

Sincerely,

C. Robinson

JCR: lpaenclosures
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FEDERAL ELECTIONS COMM(ISS ION

RESPONDENT: F. P. Blank NUR 3111

RESPONDZNT'S REOUEST FOR CONCILIATION AND STATEMENT IN MITIgatION_

Respondent, F. P. Blank, requests conciliation of the

matters raised in the Chairman's letter of May 17, 1991.

In mitigation of the matters alleged, F. P. Blank would

show:

1. When Mr. Blank vas solicited by various members of the

Gephardt For President Committee staff in 1987 and 1988, he was

led to believe he could properly make a $1,000 contribution for

each election in which Mr. Gephardt was a candidate.

2. Based upon this mistaken understanding, Mr. Blank made

contributions on June 23, 1987, November 16, 1987, and February

23, 1988 of $1,000 each. On each occasion, Mr. Blank was assured

that any contributions for elections that Mr. Gephardt was no

longer a candidate would be promptly returned.

3. On or about February 22, 1990 the Comaittee mailed a

$2,000 refund to Mr. Blank. However, the postal authorities

returned the Committee' s refund check to the Committee because

the forwarding period following Mr. Blank's change of address had

expired.

4. While it may be argued from a review of the three

contribution checks totaling $3,000 that there has been a

violation, such is not necessarily the case.

5. As pointed out in the General Counsel's Factual and

Legal Analysis, there are procedures set forth in 11 CFR sections



lO.l(b)(3) and (5) for campaign ocmittees to follow when

excess contributions are received to avoid a violation of 2

U.S.C. section 441(a)(l)(B). Essentially, thou. procedures

entail the ccinittee contacting the contributor and requesting

reattribution or redesignation of the contribution, or making a

refund, within 60 days of receipt of the excess contribution.

Had such been done in this case, any violation could have been

avoided.

6. At no t1m has Mr. Blank intended to make excess

contributions to the Gephardt for President Campaign Coamttee,
nor has there been an effort on the part of the Coitte to

retain excess contributions from Mr. Blank.

7. In short, this case is a matter of the Camettee fatling

to refund the excess contributions, or requesting reattribution

or redesignation, within the 60-day time limit as provided in 11

CFR sections ll0.l(b)(3) and (5), a technical violation reulting

from a lack of promptness on the part of the ComiLttee, as ,:
opposed to a substantive violation by Mr. Blank. 'i

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy hereof has been furnished to

Anne A. Weissenborn, 999 E Street, N.W., Washington, D.C. 20463

by .S.Mail, this 2 da of June, 1991.

KEN DAVIS
FLA BAR NO. 125847
P.O. BOX 37/190 "
TALLAHASSEE, FL 32315 7190
(904) 222-6026

Attorney for Respondent
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A LAW PARTNERSHIP INCLUDING PRESSIqONAL COIIPORATIOmI

60('" FOI'RTEVNTh STREET NW . * WTASHINGATON. D.C. 20005-2011 • (202) 628-6600

June 27, 1991

Anne A. Weissenbornoffice of the General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Re: MUR 3111 - Gepbard4t for Presitd t Comttee

Dear Ms. Weissenborn:

This viii confirm our conversation of yesterday in whichwe discussed the extension of time for Respondents in this
matter.

As we discussed, we would like to request an extension of
time to respond to RUE 3111 until such time as the Comision
has issued to Respondents other matters which Respndnt are
aware are currently pnding in the General Counsel' s office.
At that timen, Respondents would request that all mtters be
consolidated. This will allow Respondents to prepatr. a single
response and to address all issues raised, some potentially
overlapping, at the same time.

Should you have any questions, or need additional
information, please do not hesitate to contact one of the
undersigned.

Sincerely,

R ~t F. BauerJudith L. Corley
Counsel to Respondents

[/M311 I.GPC] TELEX 44-02"" P :so Ci' • F.4CSIMILE (202) ,454-10
ANCIHORAGE * BELL EVUlE * Lo% ANGELES * PORTLAND * SE.ATTLE * SPOKANE
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C 20463 SISIV

July 8, 1991

TO: The Commssion

FROM: Lawrence N. Noble
General Counsel ABY: LoG.Lre
Associate General Counsel

SUBJECT: NUR 3111
Request for Extension of Time

~On April 16, 1991, the Commission found reason to believein RUE 3111 that the Oephardt for President Committee (wthe
- Committee') violated 2 U.S.c. S 441a(f) by accepting excessive

contributions. This determination was the result of a referral toX) this Office of information obtained during the Commision's audit
of the Committee.

~Later, on Hay 14, 1991, the Commission approved the referralto this Office of additional issues identified during the +audit.
~This second referral has been deignated RUR 3342.

~By letter dated June 27, 1991, counsel for the Committee has. requested an extension of time to respon to the Cemmssion's
reason to believe determinations in HUE 3111 "until such time asC, the Commission has issued to Respondents other mtatters which
Respondents are aware are currently pending in the General~Counsel's office." (Attachment 1. ) The letter explains that such
an extension is desirable so that a single response can be~prepared which will address at the same time all issues raised.

The Office of the General Counsel recommends that, in orderto prevent confusion and inefficiency, the Commission grant anextension of time in IRUE 3111 until fifteen days following receipt
by the Committee of the notice to respond to Commission findings
regarding the issues in MUR 3342. As soon as possible this
Office will submit to the Commission a First General Counsel's
Report in HUE 3342 which will address the issues referred in Nay
and which will recommend the merger of MUR 3111 and HUR 3342.



UC¢ oMR3NDATZOI8
1. Grant an extension of time to the Gephardt Eor ?renidentCommittee to respond to the CoumissS.ui's finding of

followng receipt by the Ci mttee *of nlotie torespondto finadings by the Coumisin regarding i5Jues raised in
MUR 3342.

2. Approve the appropriate letter.

Attachment

Request for Extension

Staff Assigned: Anne A. Weissenborn



BEFOREt THE FEDERAL ELECTION CoNRZx8ION

In the Matter of

Gephardt for President Committee
("the Committee) - Request for an
Extension of time

)
) NUR 311

)
)
)

CERTI FICATION

I, Marjorie V. Emmons, Secretary of the Federal Election

commission, do hereby certify that on July 10, 1991, the

Commission decided by a vote of 6-0 to take the following

actions in NUR 3111:

1. Grant an extension of time to the Gephardt
for President Committee to respond to the
Commission's finding of reason to believe
in NUJR 3111 until fifteen days following
receipt by the Committee of notice to
respond to findings by the Commission
regarding issues raised in NUR 3342.

2. Approve the letter, as recommended in
the General Counsel's report memorandum
dated July 8, 1991.

Commissioners Aikens, Elliott, Josef iak, McDonald, McGarry,

and Thomas voted affirmatively for the decision.

Attest:

/ rorie V. Emmons
Se etary of the Commission

Received in the Secretariat:Circulated to the Commission:
Deadline for vote:

Monday, July 8, 1991Monday, July 8, 1991
Wednesday, July 10, 1991

11:35 a.m.
4:00 p.m.
4:00 p.m.

? -//-',P/Daf.e

i



~FEDERAL ELECTION COMMISSION
WASHNGTON. D C. 2063

July 18, 1991
Robert F. Bauer, Esquire
Judith L. Corley, Esquire
Perkins Cole
607 Fourteenth Street, N.W.
Washington, D.C. 20005-2011

RE: PIUR 3111
Gephardt for President
Committee

This is in response to your letter dated June 27, 1991, whichwe received on June 27, 1991, requesting an extension of timein which to respond to the Commission's determination in MUR 3111until such time as the Commission has issued to your clients otherpending matters. After considering the circumstances presented inyour letter, the Federal Election Commission has granted therequested extension. Accordingly, your response is due by theclose of business fifteen days following receipt by the Gephardtfor President Committee of notice to respond to findings by theCommission regarding issues addressed in any subsequent
enforcement matter.

If you have any questions, please contact Anne A.Weissenborn, the attorney assigned to this matter, at (202)
376-8200.

Sincerely,

Lawrence N. Noble
General Counsel

BY: Lois G. Lerner
Associate General Counsel
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"FED aL ELECTION COM)S*)
*WICVO. Dc. 20*63

Ray 17, 1991

TO:

-103l

FROK:

LAWRENlICE !1. NOBLE
GENERALC.. 5ll

JOR C URNA~

ROBERT 3. COSTA
AISM6ikN STAFF DI

AUDT DIVISIOB

-,--RD'T FOR lp3tIUT8 CONRItTEE, INIC-

wAT'ES RFS3ALE TO Tul oFFICE or

GEA COUNSEL

Rwu)41 . or yOUr staff wish to rcevIew?

wt0 ..... ot, r discuss the Mitters ceintSI3 t

pleasO caontbCt Torn NurthOn at 376-$320.

Attachments:

Exhibit A:

Exhibit B:

Allocation of Expenditures to the love Spe~ding
Limitation.

candidate spending Limitation.

<.



Use of Funds for Non-Qualified Campaign Expenses

Section 9035(a) of Title 26 of the United States Code

states, in part, that no candidate shall knowingly incur qualified

campaign expenses in excess of the expenditure limitations
applicable under section 441a(b)(1)(A) of Title 2.

Section 9038.2(b)(2)(i)(A) of Title 11 of the Code of

Federal Regulations provides, in part, that the Commission may

determine that amount(s) of any payments 3ade to a candidate from

the mtching payment account were used for purposes other than to

~defray qualified campaign expenses.

~Section 9038.2(b)(2)(ii)(A) states that an example of a

Commission repayment determination under paragraph (b)(2) of this
section includes determinations that a candidate, a candidate' s

~authorized committee(s) or agents have mde expenditures in excess

of the limitations set forth in 11 C.F.R. S9035.

A llocation of Expenditures to the Iowa Spending
'0Limitation

~Sections 441a(b)(1)(A) and 441a(c) of Title 2 of the

- United States Code provide, in part, that no candidate for the

office of President of the United States who is eligible under

CI Section 9033 of Title 26 to receive payments from the Secretary of

the Treasury may make expenditures in any one State aggregating in

excess of the greater of 16 cents multiplied by the voting age

population of the State, or $200,000, as adjusted by the change in

the Consumer Price Index.

Section 106.2(a)(1) of Title 11 of the Code of Federal

Regulations states, in part, that expenditures incurred by a

candidate's authorized committee(s) for the purpose of influencing

the nomination of the candidate for the office of the President

with respect to a particular State shall be allocated to that

State. An expenditure shall not necessarily be allocated to the

State in which the expenditure is incurred or paid.

i The Committee's original filings of FEC Form 3P, Page 3

covering activity through March 31, 1988, disclosed $818,252.29 as

allocable to the Iowa expenditure limitation of $775,217.60.

Subsequently, the Committee amended its original filings and

disclosed $729,591.82 (as of March 31, 1988) as allocable to Iowa,

a reduction of $88,660.47. In addition, the Committee allocated



an additional $19,119.21*/ to lowa covering activity fromApril to November 30, 1918. As a result, the Committee hasdisclosed $748,711.03 in disbursements as allocable to the Iowa
expenditure limitation as of November 30, 1988.

Presented below are categories of costs which are notdisclosed by the Committee on FEC Form 3P, page 3, as allocated to
Iowa.

1. Twenty-Five Percent National Exemption

Section 106.2(a)(l) of Title 11 of the Code ofFederal Regulations states, in part, that except for expendituresexempted under 11 C.F.R. S106.2(c), expenditures incurred by acandidate's authorized committee(s) for the purpose of influencingthe nomination of that candidate for the office of President withrespect to a particular State shall be allocated to that State.In the event that the Commission disputes the candidate'sallocation or claim of exemption for a particular expense, thecandidate shall demonstrate, with supporting documentation, that- his or her proposed method of allocation or claim of exemption was
; reasonable. Further, 11 C.F.R. S106.2(c) describes the varioustypes of activities that are exempted from State allocation.

As previously stated, the Committee has disclosed$748,711.03 as allocable to the Iowa expenditure limitation as ofNovember 30, 1968. However, while reviewing the general ledgersummaries for the Iowa cost center (generated quarterly in 1987
and monthly in 1968) and accopnying Committee worksheets, it wasnoted that all costs determined by the Committee as allocable toIowa, with the exception of its media allocation, were reduced by25 percent. The Committee considers this exemption (25%) as a~national allocation. As a result, the amount disclosed as-, allocable to the Iowa expenditure limitation was understated by" $178,910.11 (($991,533.10 (gross amounts chargeable to Iowa) minus

~$275,892.77 media allocation) x .25].

A Committee legal representative stated during aninterim conference that the Committee did not have the financialsupport to run both a national and field operation, that much ofthe work in Iowa had a huge impact on the national campaign and.. without performing well in Iowa, their national campaign would" suffer tremendously. Therefore, it was decided to allocate 25
percent of Iowa expenditures to the national campaign.

Neither the Act nor the Commission's Regulationsprovide for a "national campaign" exemption as applied by theCommittee in arriving at its calculation of the total amount

*1 The amount noted in the interim audit report ($19,833.55)
has been reduced by $714.34 ($1,298.80 minus 25% national
exemption minus 20% compliance and fundraising exemption)
due to an apparent misallocation.



Even though the committee's contentions that muchof the work in Iowa had a high impact on the candidate's nati ucamai~agn and that a poor shoving by- th canddat in.. .. th by.caucus would impact adversely on the national campaign effot Rbe correct; the same could be said for any state's primary or 'caucus under a certain set of circumstances. For purposes ofallocation, whether a causal relationship exists or not is notdeterminative, the standard to be applied is were theexpenditures incurred for the purpose of influencing voters in aparticular state. As a result, the Audit staff has determinedthat an additional $176,910.11 should be allocated to bova.

In response to the interim audit report, theCommittee's Counsel states the following:

"When the law is administered in blindness toexperience or in indifference to reality, theresult is neither well-made law, nor properadministration. This concern is particularly
significant in this audit, in matters involving theIowa spending limit in presidential primarycampaigns. Originally conceived as a control onspending in the pursuit of delegates, Iowa'sdelegates -- a handful -- are no longer the oblectof an Iowa primary campaign. The object is thebuilding of a national campaign, the establismetof national credibility, and the resulting abilitytocompete beyond Iowa for the 98.5 percentadditional delegates needed for nomination.
In real terms, the lines between an Iowa 'state'campaign and a 'national' campaign have become forall intents and purposes indistinguishable. Thus,unlike any other primary save New Hampshire's, theIowa caucus attracts a national audience, istracked by national and international press,focuses on national issues (often at the expense ofparochial ones), and its outcome creates nationalrather than local repercussions. In thesecircumstances, it would even be fair to say thatmost candidates, given the choice, would gladlyforgo Iowa's nine delegates if they couldnevertheless meet with adequate funds the nationalchallenge and national cost of the Iowa campaign."

"Iowa is not about delegates. No candidate inAmerica has claimed a 16 percent 'victory' inCalifornia, New York, Michigan, Texas or other'major' primary state. None has benefited in anyway from such a victory. This is because primariesin these states do not have anything approachingthe same "national" component -- or the same

allocated to the Iowa spending limit.



national-scale cost resulting from that component.As described by one national publication,'[Piresidential campaigns will live or die in [thelearly [lova and Nov Hampshirej tests, but thecandidates are forced to spend amounts that wouldbe inadequate to win some seats in the Califoristate senate.' Shpro ake it to the Limit -- andBeon, Time, Feb.1,18,a 9
"Iowa's extended reach is a relatively newdevelopment in presidential politics, unknownto the crafters of the primary public financinglay. It vas not fully appreciated until, in 1976,Jimmy Carter was catapulted from a pack ofDemocratic candidates to a front-runner position bymerely placing second to 'undecided' in the loacaucuses. See J. Germond and j. Witcover,Whs
Bra Strips and Bright Stars? 244-45 (191T}. Asnotd GayHr us no contention by placingsecond in 1984 with 16 percent of the vote. Likemany other candidates in 1988 or before, Gephardtcould not ignore the teachings of 1976 and 1964.He had no practical choice but to maintainconsistent focus on Iowa, if he hoped to survivefinancially and politically in other states. Thisneed vas heightened in the 1988 primary season,which featured a primary 'Super Tuesday, in whic
of the Democratic Convention delegates mere weeksafter the Iowa caucuses. Iowa took on thedimensions of a national campaign indispensable to
nationwide success.

Gary Hart's withdrawal from the race added toGephardt's circtumstances another 'twist,' only tootypical of the vicissitudes of Iowa. He became the'front-runner,' so anointed by press. Although hisnew position added to the press coverage of hiscampaign, it also created huge 'expectations.', hnew, widely reported consensus was that if Gephardtdid not win Iowa by a substantial margin, hiscampaign would effectively end there.2/ Thisprognostic was borne out by actual events:although Gephardt won Iowa, he did not do so by asufficient margin, as the press interpreted it, *toachieve the full measure of advantage from hisvictory. Iowa had become a state of ironies, wherethe numerical winner was the de facto loser."
2/ This is not an argument by implication thatGephardt therefore was required to 'doanything to win.' It points up, as laterelaborated, the intersection of the nationaland Iowa dimensions of the campaign.



mThe auditors noted almost immediately uponinspection of the Gephardt campaign's generalledger that it had reduced for state limitpurposes, and allocated to the nationalheadquarters 25 percent of all Iowa staff andadministrative costs. This was openly reflected inthe ledger and fully explained to the auditors.This reduction vas taken in precisely thosecircumstances outlined in the Introduction, much ofthe spending in Iowa was unrelated to any true Iowaobjective but directly related to the requirements
of a national campaign.
The Audit staff notes with disapproval that neitherthe Act nor the Commission's Regulations providefor such an exemption. Thus, it concludes, such anallocation cannot be permitted. It is apparent,however, that the auditors do not understand thenature of this exemption taken by the campaign. Intheir words, shown from the Interim Audit Report,this exemption was claimed because 'the work inIowa had a high impact on the candidate's nationalcampaign and that a poor shoving by the candidatein the Iowa caucus would c adversely on thenational campaign effort . . . the sjjjcould besaid for any state's primary or caucus uii~acertain set of circumstances.' Interim Report at3-4 (emphasis added).
As should be clear from the Introduction, theCommittee does not argue for a national stfbase on'th -imact of the Iowa state campaignnationwide. This suggests, as Gephardt does not,that the cmpaigns were separable and that thecourse of one might more or less clearly influencethe course of the other. On the contrary, the 25percent national exemption is appropriate becausethe national campaign conducted in and through Iowaand E~tejtte campaign in Iowa (directed to Iowadelegatesjand similar objectives) are inextricablyintertwined. This is not a theoretical point, aswe have attempted to show, but a matter of realconsequence in spending and resource allocationswithin Iowa. When the Iowa state coordinatordevotes 50 percent of his time, and the Iowa presssecretary devotes even more than that, to nationalpress contacts which will produce limited media in
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lowa, and substantial media nationally, theallocation of their salary and costs to an Iowaspending limit works a huge folly with seriouseffect on the Campaign. The 25 percent exemptionvas taken to address this undeniable circumstanc.having profound effects on Gephardt's speech.
To this extent, we agree with the Audit staff'sstatement that 'the standard to be applied is[whether] the expenditures incurred [werej for thepurpose of influencing voters in a particularstate., Interim Report at 4. By the campaign'sbest estimate, at least 25 percent of the fundsspent in Iowa were not 'for the purpose ofinfluencing Voters' in Iowa, but were 'for thepurpose of influencing voters, nationwide. Theexemption is comparable in intent and justificationto the exemption for national campaign activityrecognized at 11 C.F.R. SI06.2(c)(l)(i),wiccovers expenses of a national headquarters,cnational advertising and national polls. Each ofthese exempt Colts recognize that in the course ofa Presidential primary campaign, conductedstate-by-.stat., there occurs also a nationalcampaign. Section l06.2(c)(l), the Etuicasubheading for this section, is entitled 'NationalCampaign Expenditures,' and what follows insubsections (i) through (iii) are examples whichare not exhaustive in character. These are theobvious examples, true at all times of th. primary :season, but still they fail to address in anymeaningful fashion the extraordinary nationalcomponent of Iowa. Although the Iowa office wasnot a national campaign headquarters, and thecampaign never treated it as such, it plainly wasabsorbing a huge portion of the costs of the

national effort.
Thus, the campaign adopted a blanket setoff toaccount for this national campaign cost. It wasnot expected at the outset of the campaign thatthis would be required, but the experience of theIowa campaign as it progressed could not beignored. National expenses were being swept upinto the Iowa spending limit, see Affidavit ofStephen G. Murphy, causing sever--- pressure on
Gephardt' s speech.
Consideration was given to alternatives foraddressing this effect, among them the developmentof a personal time sheet system for Iowa employeesto record 'Iowa' and 'national' work. But thissystem was evidently unsustainable: the sheer costof administration would be prohibitive, and the



reliability of the time sheet entries vould bedifficult to establish. Moreover, such a systemwould shift both the burden of legal compliance adlegal exposure to employees of the campaign, manyof vhom were underpaid young men and women in theirearly 20,s vho could not fairly be asked to take onthis responsibility. Indeed, the idea of requiringa 19-year old who hasn't slept in three days, andis living on junk food, to account for her timewhen she's paid $100 by a campaign, borders on the
comical.

The campaign therefore chose, in the fall of 1987,to adopt the 25 percent set-aside for nationalactivities in Iowa. The principle, once selected,was uniformly applied throughout the Iowa campaign,with the exception of media disbursements, to whichno 25 percent reduction was applied. It could havebeen set at a considerably higher level, ordifferent percentages could have been applied todifferent employees. Ms. Laura Nichols, forexample, who was the Iowa state press director,devoted approximately 5o percent of her time to theIowa press and 50 percent to the national press,see Murphy Affidavit, and thus some 50 percent ofiTsalary and attributed to overhead could have
been fairly charged to the national limit. Thisapproach vas rejected simply because it would haveinvolved the campaign in too many complex judgmentson too many employees and the task of documentationwas insursmuntable. Twenty-five percent wasselected across-the-board. This represents 12hours in a 50-hour work week, three hours in a12-hour day: to the campaign, far less in factthan the true national cost of its efforts in
Iowa.l/

Moreover, this number is no more 'arbitrary' thanothers chosen by the Commission itself to deal withsimilar, fundamentally intractable problems in ourcampaign finance laws. The Commission has selectedin the very regulations at issue here 'arbitrary'
percentages by which the limit is discounted foroverhead and fundraising. The 10 percent figure isplausible, but no more so than other numbers both

1/ It is noted that the campaign only applied the
regulatory 10 percent exempt compliance costto 75 percent of our state office payroll andoverhead, since a 25 percent national exemption hadalready been taken on all Iowa spending.



higher and lover. 11 C.F.a. S106.2(c)(5) and 11C..A. S106.2(b)(2)(iv). In Advisory Opinion1988-6, the Commission approved a 50 percentallocation of media costs to fundraising, based ona demnstration of some palpable fundraising
purpose. It is of interest that in the discussionof this A.O. during the DuPont (sic) audit hearing,the Comaissioners noted that this assignment of apercentage yarn, to some extent, arbitrary, butreasonable under the circumstances. Arbitrarinesswas inevitable, but not disqualifying.

Finally, in recent times, the Commission has votedto adopt fixed percentages to govern partyallocations from federal and nonfederal accountsfor a wide range of activities. These, too, arenecessarily arbitrary, and different numbers areselected for different election years --presidential and non-presidential federal electionyears. Arbitrariness is deemed here necessary toachieve enforcement goals. Is it somehow moreunacceptable to accommodate arbitrariness in theservice of speech? There is simply no sound reasonwhy fixed percentages should be acceptable to theCommission in order to repress campaign activity,but not to alleviate the burdens on legitimuate
activity when it is entirely within theCommision's discretion to do so. Like thefundraising and overhead exemptions, the Gephardt
campaign is asking only that the Commissioninterpret the FECA and its regulations in apragmatic manner grounded in experience and the
record.'

It remains the Audit staff's opinion that aspreviously stated, neither the Act nor the Commission'sregulations provide for a "nation~al campaign' exemption to beapplied to all allocable costs. Therefore, the amount recommendedas allocable to the Iowa expenditure limitation ($178,910.11)
remains unchanged.

2. Telephone Related Charges

Section 106 .2{b)(2)(iv)(A) of Title 11 of the Codeof Federal Regulations states, in part, that overhead expendituresin a particular State shall be allocated to that State. For thepurposes of this section, overhead expenditures include, but arenot limited to, rent, utilities, office equipment, furniture,supplies, and telephone service base charges. "Telephone servicebase charges" include any regular monthly charges for committeephone service, and charges for phone installation and intra-statephone calls other than charges related to a special use such asvoter registration or get out the vote efforts.
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a. Northwestern Bell

The Audit staff has reviewed final bills,!totaling $46,191.21, for 18 telephone service locations inZvand determined that $34,025.63 in regula monthly.. se nc chage*Ind intra-state calls require allocatio to..o.. urhrgeexaintin evaled that the phone company reduced theoutstanding balance ($46,191.21) by applying $34,795.07 indeposits held (plus interest earned), which when made vereallocated as a national expense, and by exercising a $5,000 letter
of credi t.

It is the opinion of the Audit staff that theIowa portion of $34,025.63 is considered paid by application ofthe deposits and letter of credit, and that an additional$34,025.63 should be allocated to Iowa.

In addition, the Audit staff's review of paidphone bills revealed that in 2 instances, the Committeeunderstated its allocation to Iowa by $969.19 and $101.64respectively. In both instances, it appears that the Comitteeallocated the costs of intra-state calls but did not allocate theapplicable monthly service charges associated with the phone
bills.

CIn response to the interim audit repot hComte ttsta $7 in, charges for directory assistance ,relating to interstate calls and $172.15 in charges for intrastatecalls made after the date of the Iowa caucus should not have been iallocated to the Iowa expenditure limitation. 
!

The Audit staff agrees with the Comittee'sposition with respect to the directory assistance charges,however, the Committee provided only documentation whichdemonstrated that $28.20 in directory assistance charges wereinappropriately allocated to Iowa. A reduction of $28.20 isreflected in the Audit staff's calculation.Readnth$172.15, it is our opinion that intra-state calls made after thedate of the Iowa caucus require allocation to Iowa.

b. Central Telephone Company

On October 14, 1987, the Committee issued thevendor a check for $5,124.75, of which $5,000 represented adeposit on five telephone lines. The Committee allocated the$5,000 deposit as a national expense. A notation on the reverseside of the Committee expenditure/check request form stated"deposit held at 12% interest at disconnection _ deposit will beapplied to last bill or a refund will be issued."

The vendor file contained billing statementsdated October 25, 1987, November 25, 1987, and December 25, 1987,and a copy of a refund check from the vendor totaling $2,52574Subsequently, the Committee provided copies of three additional



billing statements dated January 25, 1986 (complete bill),February 25, 1988, and March 25, 1988 (summary pages only).

Based on our review of the documentation, itappears that an additional $2,396.88 should be allocated to Iowa.

In response to the interim audit report, theComittee stated that the Audit staff's calculations of theamounts allocable to Iowa for the months of January and Februaryshould be reduced by $165.51. No documentation was provided withthe Committee's response to support its assertion. Hovever, onFebruary 21, 1990, the Committee supplemented its response withbilling statements for January, February and March, 1986. Aspreviously stated, the Audit staff's allocation was based, inpart, on its review of "suamary pages only" for the February 25,1988 and March 25, 1988 bills.

Based on our review of the documentationprovided, the Audit staff agrees with the Committee and hasreduced it. allocation to Iowa by $165.51.

c. MCI
The Audit staff reviewed the final bills fromthis vendor and determined that $6,044.14 requires allocation toIowa. Subsequently, the vendor applied the Committee's $30,000deposit (allocated as a national expense) to its final bill. Aresult, the Audit staff considers the Iowa portion $6,044.14 to bepaid by application of the deposit to the final bill.

In addition, the Audit staff's review of paidphone bills revealed that the Committee understated itsallocations to Iowa by $712.05.

In its response to the interim audit report,the Committee questions the Audit staff's allocation of $2,625.66in calls made on an 800 access code number. The Committee stated
the following:

"according to MCI, these calls represent thefollowing: Each time Gephardt campaign staffattempted to make a call using a calling card forthe MCI system, they were to dial in a special codeto access the MCI network, in addition to the phonenumber called. When, even as a result of using*this code, the staffer could not access thenetwork, they could dial in a special 800 accesscode to complete the call. These calls wereindicated on the billing statement in the '800'category. Under MCI's system, calls made using the800 access code could be identified by the locationto which the call was made, which is indicated onthe bill, but not where the call originated.



The Audit staff placed on the Iowa spending limitall such calls to a location in Iowa, even thoughthe call ay have been made from a location outsideof Iowa into Iowa. This was done not only for theIowa field office, but also for the nationalheadquarters nCI bill. In the case of the billing
statements in question, the bulk of the callsattributed by the Audit staff to Iowa are reflectedon the national headquarters MCI bill. It goeswithout saying that many calls over the period inquestion were made from the national headquartersto Iowa, and the costs associated with these callswould be exempt from the limit under the interstatecall exemption. For some reason, the Audit staffhas determined that all of these S0O-access codenumbers were chargeable to Iowa, only because thebill does not reflect the location from which thecall was made, and the auditors prefer to assume
that they were all made within Iowa to Iowa.Nothing in the wa of an explanation- or thisapproach is provided in the Interim Audit Report.

While neither the Committee nor MCI can demonstrate
which calls originated outside of Iowa, somecertainly did so originate. A reasonable approachwould therefore be to allow at least 50 percent ofthe 800-access code calls, totaling $1,222.75, tobe removed from the auditors' calculation oflimit-allocable spending. This is conservative
number, and completely fair in the circumstances.

Any different approach insists on ignoring thefactual and documentary context completely. Itwould constitute an audit strategy of 'piling on'the limit without careful attention to evidence.
The campaign surely cannot be asked to maintain
'telephone logs,' a document paralleling theofficial telephone company records, to establish
the location from each and every one of these800-access code calls were made. Certainly thereis no requirement that such extraordinary
documentation be maintained anywhere in the law."

The Audit staff has reviewed the billingstatements in question and determined that it is true that thevendor cannot determine where the "800 access code" callsoriginated. However, 80"type calls can be associated with aspecific MCI card number and the billing statement is ordered in afashion that lists, by MCI card number, all calls originating froma specific city (in date order), followed by calls originatingfrom another specific city, etc., and finally all "800" callsrelating to the particular CI card number.
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The amounts in question relat, to thefollowing INC! card numbers:

*2425447517 - all "800 access code" calls tocities in Iowa were made during the periodFebruary 2, 1968 through February 7, 1966.Furthermore, the billing statement indicatesthat the only other calls made, using thiscard, were from Cedar Rapids and Davenport,
Iowa on February 2, 3, and 4, 1988.

*2425443314 - all "800 access code" calls tocities in Iowa were made during the period
January 31, 1988 through February 8, 1966.Furthermore, the billing statement indicates
that the only other calls made using thiscard, during the above period, were from CedarRapids and Davenport, Iowa on February 2, 3,and 7, 1988, with the lone exception of onecall on February 8, 1988 from Haverhill, NewHampshire to Manchester, New Hampshire.

It is the opinion of the Audit staff that theCommittee's assertions and suggested allocation method are notpersuasive and that the documentation overwhelmingly indicatedthat the NC! cards were in the possession of individuals in Iowaduring the periods of use in question. As a result, the Auditstaff's allocation of $6,756.19 to the Iowa expenditure limitation
remmins unchanged.

Based on our review of the documentationpresented, the Audit staff determined that an additional$44,055.62 should be allocated to Iowa (Northwestern Bell -$35,060.26 ($35,096.46 - $28.20), Central Telephone $2,231.37($2,396.88 - $165.51), MCI - $6,756.19).

3. Salaries, Employer FICA, Consulting Fees, and
Staff Benefits

Section 106.2(b)(2)(ii) of Title 11 of the Code ofFederal Regulations states that except for expenditures exemptedunder 11 C.F.R. lO6.2(c), salaries paid to persons working in aparticular State for five consecutive days or more, includingadvance staff, shall be allocated to each State in proportion tothe amount of time spent in that State during a payroll period.

Section lO6.2(c)(5) of Title 11 of the Code ofFederal Regulations states, in part, that an amount equal to 10%of campaign workers, salaries in a particular State may beexcluded from allocation to that State as an exempt compliancecost. Alternatively, the Commission's Financial Control andCompliance Manual for Presidential Primary Candidates ReceivingPublic Financing contains other accepted allocation methods forcalculating a compliance exemption.



Chapter I. Section C.2.a.(3) (pave 28) of theCommission's Financial Control and Compliance Manual forPresidential Primary Candidates Receiving Public Financing(Application of Fundraising and Legal and Accounting AllocationMethods) states, in part, that each allocable cost group emt beallocated by a single method on a consistent basis. A committeeay not allocate costs within a particular group by differentmethods, such as allocating the payroll of some individuals by thestandard 10 percent method, and other individuals by a committee
developed percentage.

a. Iowa Paid Staff

During our review of the Committee's payrollrecords and associated allocation worksheets, the Audit staffdetermined that additional salaries, employer FICA, consultingfees, and staff benefits, totaling $30,075.40, require allocationto lova. Further, the Audit staff determined that the Committeeutilized the standard 10 percent method for allocating a portionof the Zova payroll as an exempt compliance cost.

The Committee did not allocate certainsalaries paid to its Iowa staff ($7,876.64). In instances wherethe Committee allocated its Iowa staff salaries, it did notallocate the associated Employer FICA ($12,210.36). Further, theCommittee allocated certain salaries and consulting fees paid toits Iowa staff as a 100% exempt compliance cost, even though, aspreviously stated, the Committee chose the standard 10 percentmethod for allocating a portion of the Iowa payroll as an exemptcompliance cost ($8,100). Finally, for certain individuals, theCommittee paid 50 percent of the cost of health and life insurancebut did not allocate this cost to Iowa ($1,888.40).

In response to the interim audit report, theCommittee's Counsel offers the following:

100% exempt compliance charge - Counsel
believes that the Committee is entitled tocharge certain Iowa staff salaries to exempt
compliance (100%), and for all other Iowa
staff salaries charge 10% to exemptcompliance. Counsel cites the regulatory
language at 11 C.F.R. S106.2(c)(5) and the
language contained in the Commission's
Financial Control and Compliance Manual for
Presidential Primary Candidates. He further
states "the reading adopted by the Committee,consistent with the Regulations if perfectly
considered, is that the phrase 'eachindividual working in that state' refers toeach individual for which a 'larger compliance
exemption' is cla-'ie ,T~hTs is not a strainedreading, but if carefully considered, the only
reasonable one." In addition, Counsel states



that one Iowa staff member Vas transferred tothe fundraising staff as of October 1, 1987,and that her salary for the October pay period(,200) should not be allocated to Iowa. Insupport, Counsel provided a copy of theOctober payroll register which has 'fund-raising" written beside the individual's nm,and an employment authorization form shovingthe effective date of the transfer as 10/1/87,an increase in compensation of $300 monthly,and an authorization (approval) dated
11/23/87.

lye' PIC - Counsel states that fnowherein he eguat ons is it required that PICA beallocated to a state account. Both 1C.F.R.5106.2 and 59035.1 require a campaign toallocate 'salaries' for state staff but do notrequire similar allocation of PICA or healthand insurance benefits. Only the ComplianceManual imposes such allocation method forPICA.' In addition, he states that 'while theGephardt campaign is not attempting tochallenge in any way the significance ofadvice provided in the Campaign Manual,certain inconsistencies between theRegulations and the manual do present material
issueS.'

'The Campaign consulted the Manual forguidance throughout the course of Gophardtsactive primary activities...vhere the Manualdeparts in significant respect on a fundamen-tal issue from the Regulations, what isproduced is not guidance but inconsistency.'u

'Thus, the inconsistency between theRegulations and the Manual on this point ismaterial, with real impact on campaigns andth. management of their spending limits. Onthese grounds, the Gephardt campaign followedthe Regulations to the letter, and believesthat any inconsistency between the Regulationsand the Manual are a matter for the Commissionto address and cannot be fairly chargedagainst the Committee's position in this
audit."

Health and Life Insurance Benefits - Counselsttsta eterteRgltos nor Manualrequre sch osts to be allocated to a statelimit and, therefore, no such allocation was
made.
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Further, the Audit staff disagrees with the
committee's Position that employer FICa and health and life
insurance benefits are not allocable to states. The Committeeappears to be attempting to camuflage the issue with theirarguments concerning the alleged inconsistencies between theRegulations and the Compliance Manual, when in fact, there are noinconsistencies. The Compliance Manual elaborates in areas wherethe Regulations may not, in this matter the Compliance Manualspecifically states, what is commonly consideredtobpaolcost. Specifically, Chapter -v f.. . or pAchievC 1a a , v-um n tm 

n ,Section 3. -Payrol (aesae ar che
s a so reminded that amounts wihedfrmec epoe'sslr
fo ta.es social security, insurane et. 

__ _ s ...

t~AOys notha e of such xp nses8 (emphasis ade) r loae
totesaeado vrl iiation in the same mane as the.
net salary. 

ne ath
Finally, as previously stated, the Committeealleges that an Iowa staffer vas transferred to the fundrainsafofOctober 1, 1967, and that her monthly salary forOtbr($1,200) should not be allocated to Iowa.

submttedby te TheAudit- staff has reviewed the documentationsumt ythe Comitt esos e: and disagrees with its assertions for

* the Committee submitted a copy of its Octoberpayroll register for the Iowa cost center.The word "fundraising" is written beside theemployee's name. However, during the courseof the audit fieldwork, the Audit staff wasprovided with a copy of the same payrollregister, which does not include any referenceto fundraising for this individual;
* the effective date on the employment authori-zation form appears to have been altered from

11/1/87 to 10/1/87);



o the monthly increase in Compensation was, infact, effective 111/187 and not 1011187 and,

* the authorization (approval) date of 11/23/87
appears more in line with a 11/1/87 transfer
date than a 10/1/87 transfer date.

As a result, the Audit staff rejects the Committee's arguments andits allocation of $30,075.40 in additional salaries, employerFICA, consulting fees, and staff benefits to the Iowa expenditure
lIitation remains unchanged.

b. National Campaign Staff

The Audit staff's review identified personswho had incurred expenses in Iowa for five or more consecutivedays. Their names were traced to payroll records to determinewhether the salaries and employer PICa had been allocated to Iowa.

Based on this review, the Audit staffdetermined that additional salaries and employer PICA, totaling$6,548.62, require allocation to Iowa. It should be noted that inmOst instances the five or more consecutive day periods occurredin January and February, 1988, at which time the Committeesuspended its payroll, as previously paid staffers were considered
volunteers.

The Committee's response was silent withrespect to this allocation for the specific periods involved.Further, the Committee's arguments with respect to the Auditstaff's allocation of intra-state travel and subsistenceexpenditures, directly below, which could effect this allocation,are not supported by the Statute, Commission's Regulations ordocumentation made available.

As a result, the amount allocated to the Iovaexpenditure limitation ($6,548.62) remains unchanged.

4. Intrastate Travel and Subsistence
Expenditures

Section 106.2(b)(2)(iii) of Title 11 of the Code ofFederal Regulations states, in part, that travel and subsistenceexpenditures for persons working in a State for five consecutivedays or more shall be allocated to that State in proportion to theamount of time spent in each State during a payroll period. Thissame allocation method shall apply to intra-state travel andsubsistence expenditures of the candidate and his family or the
candidate' s representatives.

A review of supporting documentation revealed thatexpenditures for intra-state travel and subsistence had beenincurred by persons working in Iowa for five or more consecutive
days.



Based on this review, the Audit staff determinedthat intra-state travel and subsistence expenditures, totaling
$19,898.59, should be allocated to Iowa.

Counsel for the Committee, in response to theinterim audit report, states that $1,705.88 in intra-state traveland subsistence expenditures should not be allocated to Lowa. liefurther states that for certain individuals there were only four
consecutive days documented in Iowa, but the Audit staffnevertheless attributed a fifth day. All of the staff members forwhom a fifth day was attributed without documentation were members
of the national campaign staff.

Counsel quotes the Compliance Manual when he statesthe Commission will geerlly look to calendar days or any portionthereof, rather than 2-our periods, when implementing 11 C.F.R.Sl06.2(b(2)ii) and (iii). However, "under this view, a personspending four nights in a state could be said to have spentportions of five calendar days in a state, even though the personcould have spent well under four 24-hour periods in the state (ifarriving the evening of the first day and leaving in the morningof the last day)." He also states that the Commaission's formalregulations are notably silent (and ambiguous) on the point of howto measure a day, and for these four individuals a generalcalendar-day rule vould be inappropriate.*/ A more reasonableapproach would be to measure days in a state exactly, by actual24-hour periods, with each day measured beginning from the hour astaff member entered the state, and ending 24 hours later.

Finally, Counsel states in the alternative, thesestaff expenses should be removed as national expenses, under thereasoning in the Explanation and Justification. At a minimum, inany event, these expenditures should be discounted by 25 percentunder the national exemption theory previously discussed,
reflecting the true national nature of these staff efforts.

The Audit staff has reviewed all documentationprovided by the Committee as well as the documentation containedin its workpapers. In every instance, the documentation verifiedthat each of the four individuals in question were in the state

*/ The Audit staff notes that the Explanation and
Justification for 11 C.F.R. S106.2(b)(2)(ij) states that"for purposes of determining the length of time anindividual remains in a State, the Commission willgenerally look to the calendar days or any portionthereof, that that person was in a State rather than using24-hour periods." (Fed. Reg., Vol. 48, No. 25, 2/4/83, p.
5225).
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(sose portion of) 5 or more consecutive days. The individneleither paid their hotel bill on the fifth day, incurred hotelexpenses on the fifth day, or disbursed funds for othersubsistence items on the fifth day. In two instances, theCommittee indicated that breaks existed during an alleged five dyperiod. The documentation simply refutes this assertion.

Furthermore, the Comittee has not providod anydocumentation which demonstrates that these individuals were inthe state to work on national campaign strategy, and the Auditstaff rejects the Committee's arguments concerning the 25 percent
national exemption.

As a result, the Audit staff's allocation of$19,898.59 remains unchanged.

5. Car Rentals

Section lO6.2(a)(1) of Title 11 of the Code ofFederal Regulations states, in part, that except for expendituresexempted under 11 C.?.R. l06.2(c), expenditures incurred by acandidate's authorized committee(s) for the purpose of influencingthe nomination of that candidate for the office of President withrespect to a particular State shall be allocated to that State.An expenditure shall not necessarily be allocated to the State inwhich the expenditure is incurred or paid.

The Audit staff identified various vendors fromIowa, Minnesota, South Dakota, and Illinois, from which theCommittee rented a number of autombiles for use by campaignworkers in Iowa. The contracts reviewed contained notatiions suchas, for use in Iowa, the telephone number of the Des Moines, Iowafield office, additional use -Iowa, etc. These automobiles wererented for various periods of time from November, 1987 toFebruary, 1988, and usually for 30 days. in most instances, theCommittee allocated the costs of the rental cars as a national
expense (scheduling and advance).

Based on the Audit staff's review, it wasdetermined that an additional $22,486.08 should be allocated to
Iowa.

In his response to the interim audit report,Counsel makes references to questionable or suspiciousallocations, harsh injustices on the campaign, the interest of"fairplay, shifting the burden of proof to the campaign, andattributions to Iowa solely on inferences made by the Audit staffwhich are outside the scope of its authority.

Counsel further states that "the Audit staff isconvinced that any car rented in a state adjacent to Iowa wasdestined for Iowa, rented elsewhere solely to avoid limits. Thisis a fabled 'loophole' in press annals, treated as a common'trick' of all campaigns. This background noise should not



overwhelm a fair adjudication on this matter, for every carleaedon the facts. Without facts, there is only suspicion, andsuspicion cannot establish legal liability."

Of the $22,486.08 allocated by the Audit staff, theCommittee disputes only $3,780.79 which relates to the following
five rentals ($4,308.65):

* dam Anthony $849.95 - The Committee states thisindividual rented the car in Minnesota from ThriftyCar Rental, and seems to have been attributed tothe Iowa spending limit merely because the naim ofan Iowa staffer was used as additional informationand her phone number in Iowa was given as anadditional phone number to contact in case of an
emergency.

* James Edgar Thomson $935.21 - The Committeestates the individual rented a car from ThriftyRent-a-car in Milan, Illinois, that he is not anIowa staffer, nor is there any indication that the
car was ever used in Iowa.

* Courtney Miller $575.10, Rick Torres 67.70
Committee states that actordigt h udittstaff's own calculation, the individuals were inIowa for a week or less, nevertheless, the fullamount was attributed toward the Iowa spendinglimit. This is in spite of notations on the rentalcontracts that the cars were for use in Iowa and
other named states.

The Audit staff has reviewed all documentationassociated with the five rental cars. Adam Anthony rented the carfrom Thrifty Car Rental ($849.95) in Milan Illinois, not fromMinnesota as stated by the Committee. Miln, llnoiproximate to Davenport, Iowa and Bettendorf, Iowa. Not only wasthe local contact an Iowa campaign office and an Iowa stafferlisted as an additional renter on the contract, but a letter datedDecember 8, 1987 (same date as the rental contract) on Gephardtfor President (Des Moines, Iowa) letterhead authorized AdamAnthony to rent this car "under the Gephardt for President Thriftycontract." The letter was apparently annotated by the vendor,"Spoke to Des Moines- bill to address above - 4 more cars."Finally, Adam Anthony is identified on seven other rentalcontracts, with rentals periods that overlap the rental inquestion, the costs of which have been allocated to Iowa by theAudit staff, and apparently are not being contested by theCommittee.

James Edgar Thomason rented this car at the sameThrifty Car Rental as Adam Anthony did. The contract containedthe same Iowa Campaign phone number, and was acknowledged in the



December 8, 1967 letter, as part of the "4 more cars" annotation.Further, although the contract indicated that the car was to bereturned to Noline, Illinois, it was actually returned to OmahaNebraska. It should be noted that short of driving completely

around Iowa, the most direct route between Milan, Illinois aadOmaha, Nebraska is directly through Iowa.CoreyL
Miller (Thrifty-Minn eapolis, MN), Rick Torres (Thrifty-Minneapolis, MiN) and Steve Dimunico/Alida De Brauvere(Thift-OmhaNI), the Audit staff agrees that the individualscould not be placed in Iowa for 30 consecutive days (length ofrental contract), however, all documentation Contained in theaudit workpapers, during the period of the three rentals, relatesto Iowa.*/ There is no documentation that places the individualsanywhere-but Iowa and the Committee has not provided anydocumentation to the contrary in its response.

As a result, the Committee's arguments are notpersuasive and no adjustment to the Audit staff's allocation of
$22,486.08 to the Iowa expenditure limitation is necessary at this
time.

6. Polling

Section 106.2(b)(2)(vi) of Title 11 of the Code of
Federal Regulations states that expenditures incurred for thetaking of a public opinion poll covering only one State shall beallocated to that State. Except for expenditures incurred inconducting a nationwide poll, expenditures incurred for the takingof a public opinion poll covering two or more States shall beallocated to those States based on the number of people
interviewed in each State.

Kennan Research and Consulting,Ic.

The Committee engaged a New York vendor to
conduct a number of surveys in Iowa, as well as in other states.Initially, the vendor's invoices detailed the survey number, adescription of the survey (i.e., Iowa Benchmark Survey) andseparate charges for the cost of the survey, related consultingfees, and/or travel expenses. Subsequent invoices detailed onlythe cost of surveys, as travel expenses and consulting fees werebilled separately without association to a particular survey.

Based on our review, the Audit staffidentified two invoices, totaling $36,001.38, that requireallocation to Iowa. The first invoice, dated April 24, 1987, wasannotated as a partial bill for survey number 2133 "Women and

*/ The Audit staff can place Miller 16 days in Iowa, Tortes 9days in Iowa (plus 4 consecutive days prior to the rentalperiod), and Dimunico/De Brauwere 17 days in Iowa.



Politics - Six FOCUS Group Interviews- and totaled $32,000($30,000 for the survey and $2,000 for consulting services)o Thesecond invoice, dated July 6, 1987, was annotated as a final billfor survey number 2133 "Iowa Women Focus Group Interviewsm andtotals $4,001.38 for travel. The Committee allocated theseexpenditures as a national expense.

In its response to the interim audit report,the Committee states that a focus group conducted in one state isnot a statevide public opinion poll. it is a far more analyticstudy of public attitudes which is different in character, andconducted and used for different purposes. Where a poll seeksprecise quantitative information about a geographic anddemographic sample of votes, a focus group survey elicitsattitudinal information for use without regard to geographicboundaries. The product of a focus group has broad nationalapplication. Ten women participated in the first focus groups andthe later groups were composed of both men and women. Theresearch vas designed to answer questions about women's perceptionof politics and also to ascertain if, and to what extent, the~presence of men would alter what women said.

H The Committee further states that the result1 was a national campaign message, developed and communicated by thecandidate through speeches and issue papers, and deliveredthroughout the country, on these issues. The message was~communicated in Iowa, but this did not contravene the nationalnature of the initiative any more than the articulation of theseO issues in Washington, D.C. or San Antonio could be said to haveonly significance in those cities.

~It is the opinion of the Audit staff that thepurpose of the Iowa focus group interviews was to influenceIw
voesan ht the Committee has not demosrtdhatepuroseandor esuts. o uch interview was national in scope.Furthermore, the vendor conducted three additional focus groep inTexsFlorida, and Georgia, the costs of which were allocated to~the respective states by the Committee.

However, on April 11, 1991 the Commissiondetermined that such cost was not allocable to Iowa. Consistentwith that determination, the Audit staff has excluded the cost ofthe focus group - $30,000, travel - $4,001.33, consulting fee -$2,000 ($36,001.48), from the Comittee's Iowa expenditure
limitation.

Further, the vendor billed the Committee anadditional $93,250 in consulting fees for services renderedthrough February, 1988, and $58,626.98 in travel expenses throughMarch 1988. The Audit staff requested, throughout the fieldwork,documentation from the vendor which associates the consulting feesand travel expenses with a particular survey.



On March 6, 1989, the Commi ttee provie4Copies of certain travel vouchers and tvo letters it received fromthe Controller of the polling firm. The travel vouchers were foremployees of the polling firm. The letters describe thefirm's policy and billing practices with respect to travel *p,
consulting.

Travel Expenses

The Committee states "that virtually none ofthe travel undertaken by Kennan Research involved time spent inany one State in excess of four consecutive days. As "a personworking in a state" on behalf of the campaign, under 11 C.r.R.S106.2(b)(2)(iii), none of the travel expenses are allocable to
any state's expenditure limitation."

The travel vouchers submitted on March 6,1989, which were identified for survey *2004, totaled $50,761.80($42,301.50 plus 20%*,/). Based on our review of the documentationsubmitted, the Audit-staff has calculated that an additional$16,797.31 should be allocated to Iowa. Frhr ic hCommittee has not submitted documentation for the remaining travelexpenses billed as survey number 2004, the Audit staff hasallocated an additional $7,865.18 to Iowa ($58,626.98 -$50,761.80).• 
•

The Audit staff disagrees with the Committee'sinterpretation that 11 C.F.R. 5106.2(b)(2)(iii) preclude8 theallocation of travel expenses, incurred by employees of theconsulting firm, to a particular State if such individuals werenot working in any one State more than four consecutive days. TheCommission's Financial Control and Compliance Manual forPresidential Primary Candidates Receiving Public Financing,revised April, 1987, at Chapter I, Section C.2.b.(2)(c) (page 32),addresses the five day rule with respect to salary, travel andsubsistence expenses, paid to capinstaff persons. Ispecifically states "when determinn wehra campaign staffperson worked in a State for more than 4 consecutive days, theCommission will generally look to calendar days or any prtionthereof, rather than 24 hour periods (11 CR.P 5106.2(b)(2),i,)and (iii)." .. .. * - -I - I i

In its response to the interim audit report,the Committee continues to assert its previous position that thefive day rule applies to all workers in a state, including vendorrelated services. In addition, the Committee has provided themajority of the documentation that was previously not availableand provided evidence that certain expenditures had been countedtvice against the Iowa expenditure limitation.

*/ The vendor charged an additional 20% of all travel to cover
administrative and handling fees.
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It is the opinion of the Audit staff that thefiv, day rule does not apply to vendor services, including vendorrelated travel, regardless of whether the vendor considers suchtravel (and consulting) to be a direct charge (chargeable to aSpecific survey) or an indirect charge (not chargeable to a

specific survey).

The Audit staff has reviewed all documentationsubmitted by the Committee, as well as documentation contained inthe audit workpapers. The Audit staff agrees that certain chargesvere inadvertently counted twice and allocated to Iowa.Duplications were made with respect to survey number 2133
($4,001.38) and survey number 2181 ($1,551.28).

Survey number 2133 - The Committee states that"travel clearly coded 2133 on the expense statements, alreadycharged to the Iowa spending limit as part of the focus groupinterviews, yet again included in the schedule of 2004 Iowa
travel."

It should be noted that five expensestatements were referred to by the Committee, four of the fiveexpense vouchers submitted on March 6, 1989, did, in fact,identify survey number 2133. However, the fifth expense statement(Reilly - $688.96) did not identify a survey. The Audit staff wasavare it allocated $4,001.38 in travel costs associated withsurvey number 2133, however, since the expense statements did nottotal $4,001.38, it was believed that additional travel may haveoccurred. Furthermore, the expense statement, submitted inresponse to the interim audit report, for Reilly ($68.96) didcontain the "2133" survey number when in fact the same document
submitted by the Committee on March 6, 1989 did not.

Survey number 2181 - The Committee states thattravel coded 2181 was also included twice in the Audit staff'scalculation. The Audit staff agrees with the Committee'sposition. The duplication occurred as a result of the vendorbilling the Committee for this travel under survey number 2004,even though the travel statements are associated with survey
number 2181.

In addition, the Committee has submitteddocumentation which demonstrates that $1,821.75 in previouslyundocumented travel expenses does not require allocation to Iowa.As a result, the Audit staff reduced its allocation of travelexpenses by $7,374.41 ($5,552.66 + $1,821.75).

Consulting Fees

The Committee stated that the generalconsulting fees were for Ed Reilly, the Committee's principalcontact with the vendor who served the campaign in a broad rangeof capacities, as a general strategist and political consultant.According to the Committee, Mr. Reilly was a member of the



campaigns core management team and traveled frequently toWashington and other locations with the candidate to provideadvice and information unrelated to any specific project and, inparticular, polling, undertaken by his firm. Fees for theseservices, unrelated to a particular poll in a particular State,are not properly allocated to Iowa's or any other State's limits.

It is the opinion of the Audit staff that theassertions made by the Committee and by the Controller of thepolling firm were informative at best, but not specific enough todetermine a reasonable method by which to allocate the consultingfees in question. In lieu of additional documentation from thevendor which specifically breaks down the consulting fees byindividual(s), and includes all travel records for suchindividual(s) as related to Committee activities, all time keepingrecords for billable hours (both direct and indirect), and allwork in process statements for such individual(s) as related toCommittee activities, the Audit staff has allocated an additional
$93,250 in consulting fees to Iowa.

In response to the interim audit report, theCommittee has stated that $86,500 of the consulting fees were forservices performed by Ed Reilly, and the remainder of theconsulting fees, $6,750, were for services of Ned Kennan.*/ TheCommittee continues to assert that fees for these services,unrelated to a particular poll in a particular State, are notproperly allocated to Iowa's or any other State's limits.

To support its assertions, the Committee hassubmitted an affidavit of William Carrick, National CampaignManager, which states he worked on a daily basis with Ed Reilly,who was a campaign strategist and a member of the Commaittee's coremanagemuent team. An affidavit from Ed Reilly, which states he wasa senior advisor and national campaign consultant to theCommittee. A letter from Susan Worth, Controller for KennanResearch and Consulting, Inc. stating that Ed Reilly devoted 80%of his time to the Gephardt Campaign and "if we had notanticipated this head over heels involvement by Reilly, we wouldhave not felt justified in charging the Gephardt Committee thesubstantial additional consulting fees we did over and above thedirect fees and expenses we charged for individual surveys." Asadditional support, the Committee provided a copy of Ed Reilly'stravel itinerary for the period in question.

Specifically requested during the Audit fieldwork,at the exit conference, and in the interim audit report wasdocumentation from the vendor for all timekeeping records forbillable hours (both direct and indirect) and all work in processstatements for such individual(s). The Committee has not provided
such documentation.

*1 Ned Kennan is Ed Reilly's partner at Kennan Research and
Consulting, Inc.



The Audit staff has never believed the entire$93,250 in consulting tees was allocable to Iowa. We recoguise
that 39 percent of the cost of all surveys conducted by thisvendor and billed through February, 1988 and 33 percent of all
travel expenses billed through Survey *2004 relate to Iowa. Wehave analyzed Ed Reilly's travel itinerary and respective travel
vouchers and determined that 22 percent of his travel days were to
Iowa and 19 percent of all travel costs were associated with
Reilly and Iowa. However, just as the Audit staff does notbelieve that Reilly's entire consulting fee is allocable to Iowa,
we also do not believe that the entire fee is properly allocable
as a national campaign expense.

The Audit staff firmly believes that the vendor canprovide documentation for consulting fees paid to Ed Reilly and
Ned Kennan, which will provide the basis for a reasonable
allocation of such costs. As maintained during this entire
process, absent documentation to the contrary, the entire $93,250
in consulting fees are allocable to the Iowa expenditure
limitation.

Based on the above, the Audit staff has allocated
an additional $112,538.08 to Iowa (travel - $19,288.08 and
consulting - $93,250).

7. Telemarketing Related Services

Section 106.2(a)(l) of Title 11 of the Code ofFederal Regulations states, in part, that expenditures incurred by
a candidate's authorized committee(s) for the purpose of
influencing the nomination of that candidate for the office of
President with respect to a particular State shall be allocated tothat State. An expenditure shall not necessarily be allocated to
the State in which the expenditure is incurred or paid.

a. Lewis and Associates Telemarketing, Inc.

The Committee paid this vendor $100,541.75 fortelemarketing efforts conducted in and directed towards Iowa. Aletter dated February 18, 1988, from the vendor to the Committee's
controller stated that 'we have calculated that 91% of the cost of
our calling on behalf of the Gephardt for President Commaittee,
Inc. consists of actual incurred costs such as labor expense,
telephone and long-distance expense and other fixed costs such as
rent, utilities, etc." The letter further states that "the
remaining 9% can be considered as our profit or fee for services
rendered."

With the exception of a $6,988 charge forcalls made to wrong and/or disconnected numbers, the Committee
allocated $85,133.91, or 91%, of cost to Iowa and 9 percent
(vendor profit or fee) as a national expense. The above mentioned
$6,988 was also allocated as a national expense.
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It is the opinion of the Audit staff that boththe vendor's profit and the costs for calls made to wrong and/ordisconnected numbers require allocation to Iowa. As a result, theAudit staff has allocated an additional $15,407.84 to Iowa.

In response to the interim audit report,Counsel states that the Committee's contract with the vendororiginally contemplated the provision of telemarketing services ina wide range of states, including but not limited to Iowa. As ithappened, the vendor provided services principally in Iowa. Thisdevelopment overtook the original ,assessment of the campaign thatit could properly allocate 91 percent of the cost to a particular
state and treat the 9 percent profit as a multi-state expnsewhich should not require allocation to any one state. Because theoriginal intention of the contract was not fulfilled, and thesubstantial part of the vendor's services involved Iowatelemarketing, the original theory of allocation cannot stand.The Gephardt campaign acknowledges that with this change of
circumstances, the auditors' conclusion is correct.

However, the Committee still disputes theallocability of costs for calls made to wrong or disconnectednumbers in Iowa. If a call is not completed, because the phonenumber is wrong or disconnected, there is clearly no influence on
the nominating process.

Regardless of whether the vendor conductedtelemarketing in one state or ten states, the costs of suchservices, including the "prof it" are allocable to the strate(s).There is no provision in the FECA, its Regulations, or in theCompliance Manual that states "profit" can be considered aconsulting fee (one state or multi-state) and, therefore,
allocable as a national campaign expense.

Finally, it is the opinion of the Audit staffthat the Committee's arguments that the costs of calls to wrongand/or disconnected numbers need not be allocated to Iowa arewithout merit. Any telephone program or other effort is likely tohave some degree of waste or spoilage as an anticipated cost ofthe program and should be viewed as part of the total cost of theprogram. As a result, the amount allocable to Iowa ($15,407.84)
remains unchanged.

b. Products of Technology, Ltd., Doing Business
as Voter Contact Services ("VCS")

The Committee and VCS entered into a contract,whereas, VCS would provide computerized registered voter fileproducts and services. VCS would produce and ship standard hard-copy voter file products, unburst 3 x 5 canvass cards, gummed andcheshire mailing labels, data tapes, laser print tapes, etc.

The Audit staff reviewed 16 invoices totaling$33,644.48. Each invoice details services directed towards Iowa,



such as, Iowa list and consulting fees, Fees and Iowa canvasscards, Fees and Iowa canvass lists, Fees and Iowa diskette order,etc. Of the amount billed, the Committee allocated $5,132.59 toIowa and $28,511.89 as a national expense.

Based on the Audit staff's reviev of the abovementioned invoices, it was determined that an additional$28,511.89 ($33,644.48 - $5,132.59) should be allocated to Zova.

Committee officials stated that invoicesreviewed by the Audit staff cannot tell the entire story, and thatseveral vendors who provided specific services also Mlocked inmfor the entire campaign. A fee arrangement was used for vendorswho were exclusive suppliers of a given service, contracts werenegotiated in light of vendors being a "preferred vendor" in allstates. Finally, the Committee states its response to the interimaudit report will clearly point this out by taking raw data andplacing it into proper context.

In response to the interim audit report,Counsel states that fees in the amount of $11,104.15 should not beallocated to the Iowa spending limit. He further states that VCSdid charge for specific products a 100 percent mark-up whichrelated to the contractual intent that VCS would act as a"preferred vendor" for the balance of the campaign. This specialrelationship served as consideration for VCS to take on the tasksat all and to refuse business, as was required under theAgreement, with other presidential candidates. VCS, like anyvendor to presidential campaigns, could not foresee how long thecontract would last; therefore, its high mark-up, as the Committeeunderstood it, was meant to recover a profit (and a substantialone) on the commitment that it had made to the Gephardt camp~aign.*/

The Committee understood that it was paying a highprice in support of the exclusive arrangement that is sought withVCS. But this was a price that it was prepared to pay for anexclusive national contract, not attributable to one state,including Iowa. It was appropriate therefore, for the Committeeto account for a fee intended to secure financial return to VCSfor its commitment to a national campaign as national overheadrather than allocate this fee to the Iowa spending limit.

The Committee appears to be saying that inorder to obtain exclusive rights to this vendor's services it

*/ It should be noted that Jack Kemp for President Committeeutilized the services of VCS with respect to its Iowa andNew Hampshire operations. A recent publication states,(VCS) established in California in 1972, the bipartisancompany maintains national offices in Honolulu, withrepresentatives in many metro areas. Representativesmaintain party affiliations. VCS boasts 12 state party
relationships (six of each).



agreed to pay a higher tee, in this case a 100 percent matrk-up ongoods and services, than it would hav, had to pay had it notobtained exclusivity. As a result, its contract with the vendorbecomes a national contract and all respective tees are allocable
as a national campaign expense.

The Audit staff does not agree with theComttee's position on this hatter. The fees involved, asacknowledged by Counsel, are directly associated with the product.Counsel states, "VCS did charge for specific products a 100percent matrk-up." It is our opinion that if the "product" ischargeable to Iowa, likewise, the fee is chargeable to iowa.

As a result, the amount allocated to the Iowaexpenditure limitation ($28,511.89) remains unchanged.

C. Telephone Contact, Inc.

1. This vendor provided a telemarketingservice on behalf of the Committee. A contract, signed and datedJuly 30, 1967, required the vendor to matke approximately $8,ooocalls to 1964 Iowa Democratic caucus attendees for the purpose ofidentifying Gephardt supporters and soliciting contributions tothe campaign. According to the contract, the cost of theseservices vms $13,750, plus the cost of long distance telephonecalls, including an 18 percent commission on such calls (thevendor is located in Missouri). The vendor estimated that thelong distance fees would be approximately $12,000 to $19,00O.

The Audit staff has identified $18,44.11in charges related to the telemarketing program. Includd in thisamount was $4,714.11 in long distance telephone charges incurredthrough August 25, 1987 (18 percent commission include). thecosts wore originally allocated 95.5 percent to Iowa and 4.5percent to fundraising, the Committee subsequently revised itsallocation to 50 percent Iowa and 50 percent fundraising
($9,232.05).

The Committee provided two scripts whichwere used by the vendor. The first script addressed almostexclusively issues but contained a request for funds at itsconclusion. The second script extended an invitation to hear theCandidate speak in Cedar Rapids, Iowa, at the Linn CountyDemocratic Barbecue and Rally. The script does not contain anappeal for funds, therefore, the script is considered political
and not fundraising.

For purposes of calculating a dollarvalue for each script, 50 percent ($9,232.05) of all identifiedcosts was assigned to each. The Audit staff considers the firstscript to be fundraising in nature and requires no allocation toIowa, however, since the second script did not contain an appealfor funds the Audit staff has allocated $9,232.05 to Iowa. As a



result, no additional allocation to Iowa is necessary at this
time.

The Committee states the following:

"upon checking with the company, it vms deterained
that the same script was used for both series of
calls, rather than two separate scripts. For theLinn County Barbecue calls, the caller simply added
to th. basic fundraising script additional
questions and information on the Linn County event.This is reflected in the numbering of the attached
script: Questions 1-16 comprising the regular
script; Questions 17-26 continuing with the Linn
County informtion."

The Audit staff has again reviewed thetwo scripts in question. While it is agreed that the scripts arenumbered 1-16 (regular) and 17-26 (Linn County), there is noevidence or instruction to the caller that cross references thefundraising appeal, which is instruction number 15 of the firstscript, to the Linn County script. Conversely, instruction number16 of the first script instructs the caller to:

0 say 'Thanks a lot. We will send you a card & envelope.'

* enter 99 to exit.

Finally, the vendor estimated that longdistance telephone fees would be approximately $12,000 to $19,000,however, known/verified long distance fees through August 25,19S7, totaled only $4,714.11. The Audit staff is of the opinion
that additional long distance telephone fees exist which may
require allocation to Iowa.

In response to the interim audit report,Counsel maintains that there was no 'second script'; that the LinaCounty Barbecue script started with the 16 basic questions andcontinues on to questions 17 through 26, and contrary to the Auditstaff s conclusion, the Linn County Barbecue script did include afundraising solicitation at question #15. Counsel also providedan affidavit of Joyce Aboussie, President of Telephone Contact,Inc., which Counsel states confirms his statement on this matter.*/

Based on the documentation submitted, theAudit staff is not convinced that the Linn County Barbecue scriptcontained a fundraising solicitation, it is our opinion thatadditional documentation could be made available that would

*/ Joyce Aboussie also served as the Committee's Missouri
Campaign Manager and Deputy National Finance Director.
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confirm the nature of this script, i.e., sample schedules ofc ertain successful calls, to include copies of the follow-sup
solicitations, and copies of the contributor responses, it made
available, could be determinative.

However, on May 14, 1991 the Commissionldetermined that the activity conducted by the vendor wasfundraising and the associated cost does not require allocation toIowa. Therefore, the amount the Committee allocated to Iowa has
been reduced by $9,232.05.

2. The Audit staff reviewed five additionalinvoices from the vendor for which a portion of the services
provided were directed to Iowa. The invoices were for listdevelopment, programming time, a flat fee for services rendered inJanuary and February, 1988, long distance telephone charges billedfor the periods September 26, 1987 through October 25, 1987, and
January 26, 1988 through February 25, 1988. As a result, theAudit staff has allocated an additional $8,946.59 to Iowa.

It should be noted that the Audit staffis not satisfied that it has a clear understanding as to the fullnature and total costs of the services performed. Unlike thecontract and related invoices reviewed for the telemarketing
program noted in c.l. above, it appears that the five invoicesrelate, in part, to another program(s) with a direct focus to
Iowa.

Given the fact that the Committee and thevendor have created a unique relationship, in that thePresident/Owner of Telephone Contact, Inc. also served as theCommittee's Missouri Campaign Manager and Deputy National FinanceDirector, it should not be difficult to obtain a full accounting
of all work performed.

In response to the interim audit report,the Committee submitted adequate documentation from the vendorthat demonstrated that $3,480.71 in charges were not allocable toIowa as well as providing information relative to all services
performed.

As a result, the Audit staff has reducedthe amount allocable to the Iowa expenditure limitation to
S5,465.88--/ ($8,946.59 - $3,480.71).

*/ Included in this amount is $1,324.15 relative to Invoice
*108-88. In its March 6, 1989 response, the Committee
provided documentation which demonstrated that only $1,324.15was allocable to Iowa. In its interim audit report response,
the Commaittee states that the entire amount of Invoice
*108-88 ($1,836.09) is allocable to Iowa. The correctallocable amount is $1,324.15, since the difference ($511.94)
represents charges for calls made to states other than Iowa.



8. Printing Expense

a. Carter Printing Company, Inc.

The vendor supplied print materials, such as,newsletters, position papers, postcards, tickets, envelopes, etc.
The vendor is located in Des Moines, Iowa.

From our review of the invoices which includea description of the materials printed, the focus of such
materials with respect to State allocations was not always
obvious. However, a certain pattern did evolve, in that, certaininvoices included a shipping charge, paid by the vendor and billedto the Committee. For example, one invoice for the production of"16,000 speech text" included a charge for shipping 3,000 pieces
to Washington, D.C. The Committee allocated the amount of thisinvoice (when paid) between Washington, DC (national expense) andIowa, based on the number of pieces each received. In addition,
the amounts of certain other invoices which did not include a
charge for shipping were allocated to Iowa.

It is the opinion of the Audit staff that,absent evidence to the contrary, invoices which do not include acharge for shipping should be allocated to Iowa, since it appears
obvious that the materials printed were picked up by a member(s)
of the Iowa staff for use in Iowa.

The Committee has provided copies of amajority of the materials printed and acknowledged their use in
Iowa, but nov asserts their costs (previously allocated as anational expense) should be reallocated to exempt fundraising.

The Committee has demonstrated that 16,000"Dear Fellow Demo." letters included an appeal for contributions.
The letter stated that a copy of position papers on agriculture
was attached and that "over the next several weeks, I'll besending you a series of in depth, detailed, and specific position
papers." The Committee stated that "each time a position paperwas distributed, a contribution card was sent as well," however,
no evidence of such solicitation was made available for review.

As a result, the Audit staff considers thecosts of the 16,000 "Dear Fellow Demo." letters, 16,000 of the50,000 position papers on agriculture, and 16,000 of the 260,000
envelopes to be exempt fundraising. The Committee also
demonstrated that the cost of printing "10,000 newsletters" and"2,500 Each of 2 Rapier Sheets" does not require allocation to
Iowa. However, it is the opinion of the Audit staff that the cost
of all other printing requires allocation to Iowa.

Based on the above, the Audit staff hasdetermined that an additional $17,458.41 should be allocated to
Iowa.



In response to the interim audit report, theCommittee states that while the Audit staff agreed with theCommittee's allocation of 16,000 "Dear Follow Demo" letters,agriculture issue papers, and envelopes to exempt fundraising,they did not allocate the costs to fundraising of the reprint ofthe speech on "Rural America" which accompanied that mailing orany subsequent position papers sent out in the same manner withprecisely the same contribution card.

The Committee further states that the Auditstaff allocated to Iowa two additional Carter invoices: Invoice*25035, in the amount of $1,814.80 (25,000 Labor Newsletters)5 andInvoice *23350, in the amount of $189.20 (7,500 Flyers).*/

It should be noted that the Committeeallocated these costs as a national expense, which reflected theCosmittee's position at the time. On March 6, 1989, theCommittee, as previously stated in the report, acknowledged theiruse in Iowa, but now asserts their costs should be reallocated toexempt fundraising. Based on the additional documentation madeavailable, the Audit staff agreed that the costs of certainprinted materials were in fact chargeable to exempt fundraising.The documentation clearly indicated that the "Dear FellowDesmcrat' letter, sent to residents in Iowa, contained an appealfor contributions, and specifically made reference to the enclosed
eandidate's position paper on agriculture.

As a result, the cost of 16,000 "Dear FellowDemocrat" letters, 16,000 position papers on Agriculture, and16,000 envelopes were removed from the Audit staff's allocation ofadditional costs chargeable to the Iowa expenditure limitation.

As stated in the interim audit report, theCommittee has not provided any documentation which supports itsposition that the cost of the remaining position papers should notbe charged to Iowa. The Committee merely states that each time aposition paper was sent, it included a solicitation card, thatalthough not all of the scheduled mailings were sent, the originalplan called for one mailing each week from October 1987 through
the end of the year.

If the recipients of the 16,000 "Dear FellowDemocrat" letters, dated October 21, 1987, were sent a positionpaper and a solicitation for contributions for the next 11straight weeks, specific documentation and/or results offundraising efforts, mailing dates, coded responses, etc., should

*/ The correct amount of the invoice and the amount allocated by
the Audit staff to Iowa is $109.20.



be available for review priort aigayadtoa udasnadjustment.*,p 
o o m k n n a d t o a u d a s n

The Comittee's assertion that the Audit staffallocated the cost of invoice *25035 ($1,814.80) to Zova is simplynot true. Invoice *25035 was not on the Audit staff's schedule ofadditional allocations, which the Committee has in its POSsession,for this vendor. It should be noted that the Committee responsesubsequently states "prior to receiving a sample of the labornewsletters, the Committee (emphasis added) allocated theexpenditure to Iowa." Further, from our review of the Iowageneral ledger, the Audit staff can not determine if the Committeeallocated the cost of this invoice to Iowa. Therefore, noadjustment will be made at this time.
Further, the Committee states that invoice*23350 represented printing costs of a flyer promoting CongressmanGephardt's announcement-.day activities and that announcement-.dayactivities are not allocable to Iowa, as they represent a one-dayswing designed for national media coverage.
The flyers in question relate to theCandidate's announcement in Des Moines, Iowa. It is our opinionthat the expenditure was incurred for the purpose of influencingIowa voters and, therefore, allocable to the Iowa expenditure

limitation.

Finally, the cost of 260,000 postcards($2,304) has been removed from the Iowa spending limit, since theCommittee provided a copy of the postcard and it clearly srepresents a fundraising cost.

Based on the above, the Audit staff hasdetermined that $15,154.41 ($17,458.41 - $2,304.00) should be
allocated to Iowa.

b. Brown, Inc.
The Audit staff noted 3 invoices whichrequired allocation to Iowa. In one instance, the cost of 50 Iowabanners was applied against an existing credit balance theCommittee had with the vendor. In two other instances, the vendorrevised its original invoices to reflect an increase in cost.Whereas, the Committee allocated the cost of the original invoicesto Iowa, it failed to allocate the increased portion of therevised bill. As a result, the Audit staff has allocated anadditional $2,380.59 to Iowa.

/ Since the letter and first position paper was dated October27, 1987, it is also possible that certain position papersand the alleged solicitation may have occurred within 28days of the caucus, which renders any fundraising allocation
moot.



In response to the interim audit report,Counsel states that th, cost of shipping 50 banners to Iowa is notallocable, because the campaign received a credit from the vendorfor this amount as no freight bill was rendered to Brown, Inc. asof December 31. 1987.

Although the Committee did not provide anydocumentation that supports the $135 credit (i.e., the inlvoice),the Audit staff's vorkpapers did contain a vendor-prepared billingrecap which listed a $135 credit on January 4, 1988, associatedwith invoice *8799r. However, the Audit staff notes that thebilling recap makes reference to two subsequent invoices: number8804, $3,000 on January 14, 1988; and number 8809, $867.52 onJanuary 17, 1988., 
•

In order to insure that the shipping costswere not re-billed to the Committee and included as part of theaforementioned invoices, documentation should be made availablefor review prior to allowing any adjustment. As a result, theamount allocable to the Iowa expenditure limitation ($2,380.59)- remains unchanged.

"9. Media Expenditures

Section 106 .2(b)(2)(i)(B) of Title 11 of the Codeof Federal Regulations states that except for expendituresexempted under 11 C.F~n lO16 .2(c), expenditures for radio,television and similar types of advertisements purchase iarticared a market that covers more than one State shall beallcatd t ech State in prOportion to the estimated audience.This allocation of expenditures, including any commission chargedfor the purchase of broadcast media, shall be made using industry~market data.

A signed agreement entered into with its media~vendor required the Committee to pay a consulting fee of $120,000($15,000 a month for 8 months) for services rendered in connection~with the campaign. In addition, the Committee was to pay a 15percent agency commission on the first one million dollars of
media time buys.

.- The Audit staff reviewed the Committee's allocation~worksheets for Iowa as well as all supporting documentation madeavailable by the media vendor. During this review, it was notedthat the Committee allocated the costs of media time buys but didnot allocate the 15 percent agency commission.
Upon discussing this matter with Committeeofficials, they provided an unsigned/undated copy of an amendment.,to its original Agreement. The amendment, in part,

/ On March 6, 1989, the Committee submitted a signed copy ofthe amendment which was dated January 18, 1988.



requires the Committee to pay an additional consulting fee of$110,000 and waives the 15 percent agency commission on media timebuys for the period December 26, 1987 / through the date of theDemcratic primary in New Hampshire. Committee officials alsostated that "at no time did either the Committee or Dosk and ahrumconsider any of the payments for consulting fees to be a"substitute' for the foregone commissions. Absolutely none ofthis amount, as a matter of fact, is properly allocable to the
Iowa expenditure limitation.'

In support of the amendment, the Committee alsosubmitted an affidavit of David Dosk, President of Doak and Shrun,
the media vendor.

Presented below are certain numbered pointscontained in David Doak's affidavit that warrant further comments:

5. The principal officers of Doak and Shrum,David Doak and Bob Shrum, routinely participated inthe campaign as two of the five or six top-levelaides comprising the management 'team' for theGephardt Committee under the direction of Campaign
Manager Bill Carrick.

8. The Agreement between Doak and Shrum and theGephardt Comittee was always subject to change inrecognition of the unique contractual issuespresented by a 'dark horse' Presidential campaign.Doak and Shrtum undertook this service with fullknowledge that the campaign would likely
experience chronic cash flow difficulties, andthat Doak and Shrum, in turn, would have to monitorand respond quickly to the campaign's fluctuatingfortunes and performance under the Agreement to
protect against financial loss.

9. Doak and Shrum entered into this Agreement
nonetheless as a first venture in Presidential
campaign consulting, believing that the visibility
of the firm in the campaign would enhanceitsreputation and attract other clientele and thatRichard Gephardt stood an excellent chance ofemerging as a contender with genuine prospects for
the nomination.

10. Beginning in late 1987, Doak and Shrum became
concerned with two concurrent developments: theheavy demands of the Presidential campaign and cashflow problems which resulted in delayed and unpaidperformance by the campaign under the original

*1 December 26, 1987 is the earliest date on which media time
buys for Iowa were broadcast.



Agreement. The demands of the campaign interferedwith th. management of other client accounts andalso became sufficiently obvious to the communityof potential clients that other accounts for whichDoakc and Shrum might successfully have competedwere lost to firms perceived as more able to devotethe time required by those clients.

11. These developments threatened the financialposition of Doak and Shrum and raised questionsfrom time-to-time of whether Doak and Shrum couldmeet its basic operating requirements, including
monthly payroll.

12. As a result, in December of 1987, Doak andShrum advised the Gephardt Committee that it soughtto amend the Agreement. The purpose of the Amend-ment was (1) to focus attention on unpaid fees anddisbursements by establishing a timetable for theirpayment; (2) to increase the fees payable forgeneral consulting services which accounted for theextraordinary demand on Doak and Shrum's time andconflicted with other existing and potential busi-ness; and (3) to add a 'bonus' for success in theprimary campaign by raising commission rates in thegeneral election, if Congressman Gephardt becamethe Presidential nominee of the Democratic Party.

With respect to items 10, 11, and 12, the affidavitstates, 'beginning in late 1987, Doak and Shrum became concernedwith two concurrent developments: the heavy demands of thePresidential campaign and cash flow problems which resulted indelayed and unpaid performance by the campaign under the originalAgreement' and that 'these developments threatened the financialposition of Doak and Shrum and raised questions from time to timeof whether Doak and Shrum could meet its basic operatingrequirements, including monthly payroll. As a result, in Decemberof 1987, Doak and Shrum advised the Gephardt Committee that itsought to amend the Agreement.' the Audit staff offers the
following:

* The original Agreement was signed August 5, 1987(by the Committee), and August 11, 1987 (by Doak
and Shrum);

* during the period August, 1987 through November,1987, the Committee did not report any debts owed
to Doak and Shrum. In December, 1987, theCommittee incurred and reported debts totaling
$20,616.91;

* through December, 1987, the Committee was currentwith its monthly consulting fee payment of $15,000;
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* the Committee paid Doak arnd Shrum in excess of$600,000 in December, 1987, only to have Doak andShrum return $300,000 (at the Committee's request)
on December 31, 1987, to the Committee,i;

* Iowa media time buys for the period December 26,
1987 to January 1, 1986, totaled only $91,171
(net);

* in a letter to the Committee's controller, dated
August 8, 1988, the vendor stated they agreed toreturn the $300,000 since the prior advance formedia expenditures had not been exhausted (emphasis
added) and that Doak and Shrum did ntaicpate
making any media expenditures during the period
December 31, 1987 through January 4, 1988;

* in December, 1987, the Committee's established bank
line of credit was increased from $1,000,000 to

~$1,400,000,

* the Committee received $1,737,216.22 in matching
" funds on January 4, 1988; arid

* finally, during the period January 1, 1988 through~March 25, 1988, the Committee paid Doak and Shrum
$1,780,000 (not including the $300,000 discussed~above).

O It should be noted that the Audit staff does notSquestion the fnnilposition of Doak and Shrum. However, theaffidavit attempts to justify Doak and Shrtums concerns withr respect to the Committee's financial state and its affect on Doakand Shrtums own financial position. If such concerns wereC legitimate, it would not appear likely that Doak and Shrum wouldreturn a payment of $300,000 to the Conmittee.**/ Furthermore, theabove information with respect to the January 7 1988 matching~fund payment, the established line of credit, etc. should havebeen known to Doak and Shrum, since its principals made up one-
third of the Committee's top management team.

It is the opinion of the Audit staff that the sole- - purpose of the amendment was to circumvent the Iowa state limit byeliminating the 15 percent agency commaission on media time buys.As a result, the Audit staff has allocated an additional$74,235.77 to Iowa, which represents the allocable portion of the15 percent agency commission on the Iowa media time buys.

*/ The Committee then paid Doak and Shrum $300,000 on
January 4,1988.

**/ Sufficient funds were available in the Committee's bank
account to cover this transaction.



In response to the interim audit report, Counsel...:states "in an exercise of perfectly reasonable business judgment, iDesk and Shrum requested an amendment in early 1987 (The amendmentvan actually requested in December 1987, see numbered point 12 of !iDavid Desk's affidavit on page 36 of this report.) to (1) bringpayment of consulting fees current by establishing a new timetable ifor payment; (2) increase the payments for consulting serviceswhich took up the most substantial part of Doak and Shrum's timeand caused the principal conflict with other business; and (3) adda bonus for success in the primary campaign by raising commissionrates in the general election if Gephardt succeeded in winning the inomination." Counsel also states that because of perceived :weaknesses in the Candidate's performance in a televised debate on iDecember 1, 1987, among Democratic presidential candidates, a loss i!of momentum existed. As a result, "this, too, caused Doak andShrum to seek to reorganize its consulting arrangement with theGephardt campaign, taking into account its very different positionat this time. Among the proposed changes was a large paymentagainst risk of future financial losses. Doak and Shrum, not thecampaign, sought these changes; for its protection, not the
campaign's.*"

The relevant issue in this matter is what was the itrue purpose of the amendment. it is the Audit staff's opinion ithat the amendment deleted an allocable cost, a 15 percent agency !commission on media time buys, and substituted a cost which is not i!!normally allocable to states, an additional consulting fee of
$110,000.

Points (1) and (3), above, made by Counsel are not i!relevant to this issue. The Audit staff has previously statedwith respect to point (1) that the original consulting payments i($15,000 monthly) were current through December, 1987. Counsel
did not contest this statement in his response. Point (3) .'concerns an increase in the commission rate from 7 percent to 8percent for the general election. i

Therefore, point (2) is really the heart of thisissue. That for all of Doak and Shrum's concerns, with respect tothe viability of the Committee in early December 1987, it soughtto increase the payment for consulting services ($110,000), which
according to the Committee represented a payment against risk of
future financial losses.

If this was, in fact, true, why then would Doak andShrum not require the additional consulting fee of $110,000. itsinsurance against future financial losses, to be due immediately
as opposed to being due March 1, 1988 (but not later than March10, 1988). This seems to be in direct conflict with Counsel's
assertions, especially since Counsel has stated that Gephardt's
position in December of 1987 and his standing and fundraising
prospects in mid-February were worlds apart." Finally, Counsel
states that when the campaign ended (March 28, 1988), it is



apparent that Doak and Shrum had struck for itself a remarkably
good deal.

As a result, the Audit staff's position has notchanged and the amount allocable to the Iowa expenditure
limitation ($74,235.77) remains the same.

10. Event Expenditures - Jefferson/Jackson Dinner

Section 106.2(c)(s)(ii) of Title 11 of the Code ofFederal Regulations states that exempt fundraising expendituresare those expenses associated with the solicitation ofcontributions. They include printing and postage forsolicitations, airtime for fundraising advertisements, and thecost of meals and beverages for fundraising receptions or dinners.
The Jefferson/Jackson Dinner ("JJ Dinner") was anevent hosted by the Iowa Democratic Party on November 7, 1987.All candidates were invited to speak at the event. The Auditstaff identified $27,918.34 in expenditures associated with theevent. The expenditures were for buses, tents, banners, caps,food, etc. These costs were allocated 90 percent fundraising and10 percent Iowa and subsequently changed to 75 percent fundraisingand 25 percent Iowa. The Committee could not provide anydocumentation to support either allocation method.

The Committee stated that they arranged forsupporters to be bused to the event to participate in a straw polland when the Party cancelled the straw poll, the Committeeattempted to turn its already considerable efforts and financialexpenses into a fundraising effort. The Committee further statedthat this was accomplished by the,

"distribution of materials to be used in support ofa major nationwide fundraising program conducted inconnection with NBC's December 1 presidentialcandidate debate. The fundraising program involveda series of nationwide house parties, hosted bysupporters of Deck Gephardt during the presidentialdebate. The presence of numerous supporters at theJJ Dinner provided the opportunity to distributematerials to enlist hosts for the house parties, aswell as an opportunity to ask those who had already
committed to participate in soliciting other
individuals to be hosts.

In addition, the iJJ Dinner was used by the GephardtCommittee as a means of expanding its fundraisingbase. Attendee lists obtained at the JJ Dinner wereused by the Committee in subsequent fundraising
programs, such as its telemarketing and direct mail
activities."

it is the opinion of the Audit staff thatexpenditures for buses, tents, banners, caps, food, etc. were



associated directly with the 3J Dinner, th. sole purpose of vhichhyes to influence Iowa voters. Further, the 33 Dinner and thehouse partis commnly referred to as the Amerca First: DemberFirst house parties, were two distinctly different efforts in thatthere was no solicitation of Contributions by the Committee at the33 Dinner and the Aierica First: December First house partti.eenationwide fundraising efforts. it is also our opinion thatdistributing America First: December First house party packets,obtaining lists ofJ3 Dinner attendees to be used in subsequentfundraisling, teleIarketng and direct mail efforts does not iakethe costs associated with the JJ Dinner synonymous with the cost
of the house parties.

Based on the above, the Audit staff does notconsider the Jefferson/Jackson Dinner a fundraising event and hasallocated an additional $21,156.96 to Iowa ($27,918.34 -$6,761.38amunt allocated by Committee).

In response to the interim audit report, Counseloffers the same position with virtually the same reasoning as itdid in its response on March 6, 1989.

The Audit staff has considered every aspect of the~Committee's response but has not changed its opinion that thepurpose of the 33 Dinner was to influence voters and not to: solicit contributions frm attendees at the event. As aresult,the amount allocable to the Iowa expenditure limitation" ($21,156.96) remins unchanged.

0 11. Other Deposits

The Audit staff identified $1,752.56 in deposts~made to various Iowa utility companies. The Committee allocated. these payments as a national expense. A portion of the depositshave been applied to the final bills received from the utilities.

In its response to the interim audit report, the- Committee did not contest this matter. As a result, the Auditstaff has allocated an additional $1,752.56 to Iowa.

12. Other Media

- The Audit staff identified a payment to ConusCommunications in the amount of $5,635. The payment was forsatellite links and associated services for a debate between thecandidate and Congressman Kemp. The debate was held on July 20,1987, in Des Moines, Iowa. The satellite link apparently made thedebate and follow-up interviews available to television newsdirectors around the country. In addition, the campaign arrangedlive five minute interviews via satellite with the participantsfor twelve stations in Iowa. Included in the above stated amountis a $250 charge for downlinking the debate to a specific locationin Washington, DC for viewing by the local press.



Committee offticials stated that they attempted toexpand the debate to a national audience via the satellite hookup,
and not merely to Iowa voters.

It is our opinion that the debate was a created
news event which was directed towards Iowa voters, and absent
evidence to the contrary, the Audit staff has allocated an
additional $5,635 to Iowa.

In response to the interim audit report, Counsel
states that it would be hard to imagine circumstances under whicha broadcast could be more geared toward the national audience thanthat of the Gephardt/Kemp debate. A letter from a Conus Satellite
Service Representative documents that seven or eight live
interacts:/ were done after the debate, in media markets including
Atlanta, Georgia; St. Louis, Missouri; and Kansas City, Missouri.
He also states in a separate letter that the live audience was
made up of 200-250 students at Drake University.

Counsel further states the following:

U... the campaigns could not afford to utilize
Conus' reporting/clipping service in order to
verify usage after transmission to the satellite.
Thus, there is no way to verify exactly how many of
the nearly 1,000 stations nationwide offered the
debate actually used it."

Finally, he states:

"... any impact on Iowa voters was merely incidental
to the national approach of the debate. The Coons
invoice itself describes the broadcast as 'national
coverage.' The reason the debate was held in Iowa
was that Des Moines, for reasons stated at length
in the introduction, made an attractive setting for
the press around the country."

It should be noted that in 1980, certain costsassociated with a live debate in Nassau, New Hampshire among
Republican presidential candidates, paid for by Reagan for
President, were allocated to the New Hampshire expenditure
limitation. That debate was broadcast live to a national
audience. Consistent with past Commission action, it is the
opinion of the Audit staff that the cost of the Gephardt/Kemp
debate in Des Moines, Iowa is allocable to the Iowa expenditure
limitation.

However, on September 18, 1990, the Commissiondetermined that such cost was not allocable to Iowa. Consistent

*/ Interacts are live question-and-answer sessions between a
candidate and the local TV anchor people.
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with that determination, the Audit staff has excluded the cost ofthe debate ($5,635) from the Committee's Iowa expenditure
limitation.

13. Miscellaneous Expenses

Our review also indicated that expenditures wereincurred in Iowa for rents, supplies, shipping, hotels, equipment
and other miscellaneous expenses.

Based upon this review, the Audit staff determinedthat an additional $28,035.57 should be allocated to lows. Thisamount also includes drafts, totaling $3,405, that were notsufficiently documented to determine a reasonable allocation,however, such drafts were payable mainly to individuals traveling
throughout Iowa.

In response to the interim audit report, Counselstates that the Committee has briefly reviewed the Audit staff'snumerusetriesunde this category and has discovered apparentmultiple arithmetic and accounting errors in allocation of thesedisbursements to the Iowa spending limit ... Th•teersrethe opportunity in the immediate future to provide documentatioof these errors upon completion of its review. o
It is the opinion of the Audit staff, that any suchdo cumentation submitted by the Committee will be reviewed as partof the Committee's response to the final audit report. As a

14. Committee Adjustments to Previous Iowa Allocations

The Audit staff has reviewed the Committee'sgeneral ledger allocations for the Iowa cost center and noted thatin tventy.-five instances, expenditures originally allocated toIowa were reversed and subsequently allocated to other costcenters. The expenditures were for equipment rental, supplies,printing, car rental deposits, office equipment, postage, etc.

As a result, it is the opinion of the Audit staffthat an additional $7,498.71 should be allocated to Iowa.

In response to the interim audit report, Counselstates that the Committee has reviewed the above expenditures anddetermined that disbursements totaling $4,789.30, should beremoved from the Iowa spending limit.

With respect to 4 expenditures, totaling $2,806.73,the Committee has provided additional documentation thatdemonstrated that the costs were not allocable to Iowa.

However, 7 expenditures, totaling $1,803.77,represent costs associated with the Candidate's announcement day



represent the costa of equipment and eices cthat the Conmmittestates vas properly chargeable to exempt €ompliance costs.

BOth matters have been discussed previously in thisreport. It is our opinion that the costs of announcement dayactivities in lowa are allocable to Iowa, and the Comittee cannot charge certain payments for services and equipment as anexempt compliance coat at full value when it elected to utilizethe 10 percent standard compliance exemption for other similar
items.

As a result, the Audit staff has allocated$4,691.98 ($7,498.71 - $2,806.73) to the Iowa expenditure
limitation.

15. Accounts Payable

The Audit staff has reviewed all accounts payableas of November 30, 1988, which relate to services rendered in Iowaand determined that an additional $23,047.59 in expenses are
allocable to lova.

In response to the interim audit report, theCommittee has provided documentation that demonstrates thatpayables totaling $2,781.53 do not require allocation to Iowa. Inaddition, the Audit staff identified an additional $4,955 in loapayables during an update of net outstanding campaign obligations
(NOCO). As a result, the revised amount allocable to the Iowaexpenditure is $25,221.06 ($23,047.59 - 2,781.53 + 4,955).

16. Rental Apa rtmernnt s/House s

During our review of outstanding accounts payable,the Audit staff noted a number of final bills from various Iowautilities. The bills identified seven apartments located at 7174th Street, Des Moines, lowa. The Committee also rented twohouses located at 17 East Dunham Street and 3430 Forrest Avenue.The houses were commonly referred to as the Gephardt staff house
and Gephardt advance house. The Audit staff was unable todetermine, and the Committee could not provide, a detailedaccounting of the costs associated vith the rentals. we did notethat a draft for $100. allocated to Iowa by the Committee, wasannotated one-sixth rent Gephardt staff house, hovever, it was notknown who paid the remaining five-sixths ($500) of the monthly
rent.

In the interim audit report, the Audit staffrecommended that the Commaittee provide a detailed accounting ofall costs associated with the rentals, to include but not be
limited to:

the monthly rent due, the monthly rent paid, and
the source of all such payments, to include the



check/draft number, date, payee, payor, and signer;
* all associated costs, including all deposits,utilities, furnitur, and/or equipment rental, etc.The source of all such payments, to include thecheck/draft number, date, payee, payor, and sigor;

* copies of all leases identifying the lease.,leasor, and the period of time covered by the
lease;

a detailed listing of all known individuals whostayed at the apartments, to include their length
of stay and their job titles.

In response to the interim audit report, theCommittee stated the following:

"...these apartments were rented by variousindividuals without coordination with the Gephardt
campaign for use as their own personal livingaccommodations. The rent, utilities, and otherexpenses incurred in connection with the rental ofthe apartment were, for the most part, paid bythese individuals from their personal funds. Aswill be shown below, the individuals identified bythe auditors as residing in these apartments were,for the most part, in Iowa during periods ofJanuary and February immediately preceding the Iowa
caucuses. This is also the period when theGephardt campaign suspended its payroll; formerly
paid staffers continued as volunteers.

As a result, many of these individuals did not havelarge amounts of money available to them and
several, upon vacating the apartments after thecaucuses, left utility bills unpaid which wereforwarded to the Gephardt for President Committee.'

The documentation submitted identified 11apartments which were rented for various periods of time betweenDecember 7, 1987, and January 26, 1988 (start dates), throughFebruary 15, 1988. The costs of the rentals totaled $5,032. Twoof the rentals (units 52 and 53) were paid by Committee drafts,totaling $740, and were allocated to Iowa by the Committee.

The Committee stated it was not able to provide anyinformation with respect to the rented houses. In an effort toobtain the necessary information, the Commission ordered theissuance of subpoenas to various Iowa utilities and to a rental
agency.

Based on our review of the responses received theAudit staff determined that an additional $3,079.46 (3430 Forrest



Avenue -$2,327.24, 17 East Dunham Street - $752.22 in utility
expenses only) requires allocation to Iowa.

It should be noted that with respect to the 17 lastDunham Street property, neither the Committee nor the responses tothe subpoenas produced any information concerning the renters, thetotal rent paid, and the period of time the house was rented.However, it appears that the this house was rented by LauraNichols, who was the Committee's Iowa state press director.Further, an article entitled "80 GOP WAR VETS TO RUN IN 1992,GINGRICH PREDICTS" (Monday, March 18, 1991 Roll Call Pag, 33)includes a quote from a Laura Nichols, whom the article identitiesas a spokesperson for the Democratic Congressional Campaign
Committee.

It is the opinion of the Audit staff that all costsassociated with the rentals are allocable to the Iowa expenditurelimitation. Although 11 C.F.R. Sl00.7(b)(8) provides that anyunreimbursed payment from a volunteer's personal funds for usualand normal subsistence expenses incidental to volunteer activityis not a [in-kind] contribution, the fact that the Committee"suspended" its payroll for January and February, 1988 did nottransform these employees into volunteers who could then availthemselves of the above cited subsistence exemption. Therefore,the Audit staff has allocated an additional $7,371.46 [apartments$4,292 ($5,032 - $740), houses $3,079.46] to Iowa.
17. Exempt Compliance and Fundraising Expenditures

Section l06.2(c)(5) of Title 11 of the Code ofFederal Regulations states, in part, that an amount equal to 10%of campaign workers salaries and overhead expenditures in aparticular State may be excluded from allocation to that state asan exempt compliance cost. An additional amount equal to 10% ofsuch salaries and overhead expenditures in a particular State maybe excluded from allocation to that State as exempt fundraisingexpenditures, but this exemption shall not apply within 28calendar days of the primary election.

Section l06.2(b)(2)(iv) of Title 11 of the Code ofFederal Regulations states, in part, that overhead expendituresinclude, but are not limited to, rent, utilities, officeequipment, furniture, supplies, and telephone service base
charges.

With respect to its payroll and overheadexpenditures of its Iowa state offices, the Committee utilized theexemptions provided by 11 C.F.R. S106.2(c)(5). However, it shouldbe noted that the Committee only applied this exemption to 75percent of its state office payroll and overhead, as it hadpreviously exempted 25 percent of all Iowa allocations (except forIowa media) as a national exemption. Further, the Committee'spool of overhead expenditures included numerous items which arenot defined as "overhead" pursuant to 11 C.F.R. Sl06.2(b)(2)(iv).



For example, these items included equipment and furniture rentalfor the Candidate's apartment, equipment rental, supplies, andprinting, all associated vith specific events, the cost ofutilities for the Candidate's apartment and the Gephardt staffhouse, gasoline, food, and certain expenditures associated with
the Jefferson/Jackson Dinner, etc.

As a result, the Audit staff has revieved allpayroll and overhead expenditures associated with the Iowa stateoffices, including payroll and overhead expenditures not allocatedby the Committee and determined that the Committee is entitled toan additional compliance and fundraising exemption of $19,447.66.

In response to the interim audit report, Counselstates that its original compliance and fundraising exemptionshould stand based on its assertions previously made with respect
to the 25 percent national exemption.

As previously stated, the Audit staff rejected theCommittee's arguments with respect to the 25 percent nationalexemption. However, based on adjustments made as a result of theCommittee's response concerning telephone related charges, theadditional compliance and fundraising exemption has been reduced
to $19,191.90.
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Recap of IoWa Allocations
Presented below is a recap of Iowa allocatos.Copies of vorkpapers and supporting documentation for the AtAtstaff's allocations have been provided to the Coamttee.

JAount Allocated by CommitteeAdditional Allocations by
Audit Staff

Tventy-rive Percent National
Exemption

Telephone Related Charges
Salaries, Employer FICA,
Consulting Tees and Staff
Benefits

Intra-State Travel and
Subsistence

Car Rentals
Polling
Telemarketing Related Services
Printing
Media
Jefferson/Jackson Dinner
Other Deposits
Miscellaneous
Adjustments to Previous Iowa
Allocations

Accounts Payable
Rental Apartments/Hoses
Exempt Compliance and

Fundraising Expenditures

Total Allocations by Audit
Staff

Total Allocable Amount

Less Iowa Expenditure
Limitation

Amsount in Excess of the Iowa
Expenditure Limitation

$739, 476.96

$178,910.11

44,055.82
36,624.02

19,898.59

22,486.08
112,536.08
49,385.61
17,535.00
74,235.77
21,156.96
1,752.56

26,035.57
4,691.98

25,221.06
7,371.46

(19,191.90)

$624,7o6.77

$1,364,185.75

775. 217 .60

s s8.9A.L:
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Candidate Spending Limitation
Section 9035.2 (a)(l) and (2) of Title 11 of the Code of iFederal Regulations state, in part, that no candidate who hasaccepted matching funds shall knowingly make expenditures from hispersonal funds in connection with his campaign for nomination forelection to the office of President which exceeds $50,000.Expenditures made using a credit card for which the candidate isjointly or solely liable will count against the limits of thissection to the extent that the full amount due, including anyfinance charge, is not paid by the committee within 60 days afterthe closing date of the billing statement on which the chargesfirst appear. For purposes of this section, the "closing date"shall be the date indicated on the billing statement which servesas the cutoff date for determining which charges are included onthat billing statement.

The Committee made available certain Amserican Expressreceipts and associated documentation for campaign relatedexpenses charged on the Candidate's prsonlAeiaExrscard. However, billing statements requested during the auditfieldwork for the period October 1966 through December 31, 1966,were not made available for review. Based on the documentationmade available it appears that the Candidate has exceeded thelimitation at 11 C.7.a. 5 9O35.2(a).

Our review indicated that on February 5, 1966, theCaddt ea direct contribution to the Committee of $50,000an soFbur 5, 196, had outstanding charges for qulfiedcampagn0exense on hspronal American Express card totaling$1,092,of which $13,981 was incurred in October, i987. As aresult, it appears that the Candidate exceeded his spendinglimitation by $16,309.21 ($66,309.21 - 50,000).
Additionally, outstanding American Express charges as ofMarch 10, 1988, totaled $20,853.29 (with certain charges beingoutstanding since October, 1987). The next Committee payment didnot occur until May 23, 1988. Again, it appears that thelimitation has been exceeded.

The Audit staff realizes and made it known to theCommittee at the exit conference that without the benefit ofreviewing billing statements, a determination cannot be made as towhether a particular charge counts against the limitation, sinceit is not known if such charge was or was not paid within 60 daysof the closing date of the billing statement on which the charge
first appeared.
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At the exit conferenceaComt 
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analysis to be complete sinc i. . t appeasiiedt th o seAeia
Express charges madepaslmtdie4mk .. _ availabl, to the Audit staff duin tho e Audrita
fits on Furte, th_' e Comittee,s analysis appears t eut
it..own concluo that all Payments should°' beasde reterceived from the congressjonal office. ssaemnswr

According to its analysis, on February 17,198 th
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to American Express, pr ofwihwsa ledt cagson tJanuary 15, 1988, billing statement.

Zt is our opinion that the Committeels analysis
indicates that the Committee was i 0 5sino h aur 5
1988 l ling tateen"wl wihin the 60 day time frame (since

it mad a ament on February 17, 1988), and that certain charges
contained on the January 15, 1988, billing statement were
outstanding until M~ay 23, 1988, or 129 days from when firstappearing of the billing statement.
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It is also our opinion, that in order to insure that aComprehensive review is conducted with respect to the limitationat Ii C.V.R. S 9035.2(a), all billing statements and supportingdocumentation for the period October, 1986 through December 31,1986 should be made available for review, since it is apparentthat the limitation has been exceeded.

In the interim audit report, the Audit staff recommendedthat the Committee provide billing statements and supportingdocumentation for all charges on the Candidate's American ExpressCard for the period October 1986 through December 31, 1966.

In response to the interim audit report, Counsel statesthat the Committee was unaware that such an extensive request hadbeen made. Rather, until these dates appeared in the interimaudit report, it was the Committee's understanding that theauditors had requested only those records relating to the periodJanary1,1988 through the end of the campaign in March, 1988.The Comittee still maintains that the privacy concerns related tothese credit card expenses are significant. Yet, in an effort tocooperate with the Commission's request, the Committee produced,for the entire period requested, "billing statements andsupporting documentation that relate to charges incurred by andpaid by the Gephardt for President Committee." Counsel furtherstates that those expenses on theAmerican Express statements thatwre incurred fr other purposes have been redacted and, forperiods when billing statements are not submitted, ther eenexpenditures or payments by the Commtte .. .. ereflce onet e bilngstatements. */ " -z , v u ~ e r r e t a o h i l n
It should be noted that the audit vorkpapers, the exitconference summary, and an outline of the topics to be discussedduring the exit conference, given to the Committee (and Counsel)immediately before the exit conference, all document the requestto be for the period October, 1986 through December, 1988.
Further, it is our opinion that the Comittee has stillnot complied with the recommendation. it did not provide certainstatements and for other statements, certain information has beenredacted.

On August 14, 1990, the Commaission ordered the issuanceof subpoenas to the Candidate, the Committee, and American Expressfor the production of certain billing statements and supportingdocumentation. On September 19 and September 21, 1990, the AuditDivision received the above mentioned documents from the Office of
General Counsel.

-/ An inference could also be drawn that charges incurred by theGephardt for President Committee, Inc. but paid by some otherPerson/entity were not produced.
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Based on our review of the documentation recei,.4 d iour opinion that the Candidat, exceeded the contribution tilimitation by $104,935.l1*/. The excessive amounts occurred asfollows, $13,794.95 on March 16, 1988; $1,874.75 on April 14,1968; $19,424.65 on Ray 14, 1988; $63,128.46 on June 15, 19S8,and, $2,662 on July 15, 1988. See Attachment i to Exhibit B. TheCommittee made payments relative to the above American Expresscharges totaling $78,983.89, leaving an unresolved amount of$25,995.53 as of January 15, 1989.
It should be noted that the Candidate made additionalcontributions via use of his American Express credit card as

follows:

8/1 4/87
10/13/87
11/14/87
12/14/87
1/14/87

$2,331.68
5,803.40

527.26
808.02

t However, the above charges were repaid by the Committee priorto the Candidate exceeding the $50,000 limitation and therefore,not considered applicable to the above limitation analysis.

Recommendation -2
The Audit staff recommends that this matter be referred tothe Commission's Office of General Counsel.

*/ Includes finance charges of $4,050.30 accrued through January
15, 1989.' 

-
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100,884.81
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Imittatimn at 26 U.S.c. Sgo3 5(a)
hmunt in bcs of Lmittation

hnmmmt in kee g of Liitation

1455m: Comit tee PaYents relative
to the above Amer. Ep

tknreolved amount as of 1/15/89

$ 104,935.11
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RESPONDENTS:

RELEVANT STATUTES:
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~SECRE TARIATFEDERAL ELECTION COMMISSION
999 3 Street, N. jI Ep 19 PH 4: |2

Washington, D.C. 20463

FIRST ODIRflAL COUNSEL, U REPORT EN IIV
MUR * 3342
STAFF MEMBER Anne Weissenborn

NAL LY GENERATED

Gephardt for President Committee
S. Lee Rling, as treasurer
Richard A. Gephardt

2 U.S.c. S 441a(b)(1)(A)
2 U.S.c. S 441a(c)
26 U.S.C. 5 9035(a)
11 C.F.R. S 106.2(b)(2)
11 C.F.R. S I06.2(c)
11 C.F.R. S 9 0 35.2(a)(2)

NECKED: Audit Documents

IECKED: None

I. GENEiATION OF U&TE
This matter V5s generated by an audit of the Gephardt for

President Committee, Inc., ("the Committee") pursuant to 26 U.S.C.
S 9038(a) to determine vhether there had been compliance with the
provisions of the Federal Election Campaign Act of 1971, as
amended ("the Act"), and of the Presidential Primary Matching
Payment Account Act ("Matching Payment Act"). On May 14, 1991,
the Commission voted to refer certain issues arising from the
audit to the Office of the General Counsel for enforcement

purposes. These issues are in addition to those previously

referred in HUR 3111.

E



I I. FAC UALAD LEGAL ANALYSIS

A. Excessive State Expnditures - Iowa

1. Statutory and Regulatory Provisions

For purposes of the Act and the Matching Payment Act, an

expenditure includes "any purchase, payment, distribution, loan,

advance, deposit, or gift of money or anything of value made by

any person for the purpose of influencing any election for Federal

office . ... . 2 U.S.c. S 431(9)(A)(i). No candidate for the

office of President of the United States, who is eligible under

Section 9033 of Title 26 to receive payments from the Secretary of

the Treasury, may make expenditures in any one State aggregating

in excess of the greater of 16 cents multiplied by the voting age

population of the State, or $200,000.00, as adjusted by changes in

the Consumer Price Index. 26 U.S.C. S 9035 and 2 U.S.C.

SS 441a(b)(1)(A) and 441a(c). Except for expenditures exempted

under 11 C.F.R. S 106.2(c), expenditures incurred by a candidate's

authorized commaittee(s) for the purpose of influencing the
nomination of that candidate for the office of President with i

respect to a particular state shall be allocated to that state.

11 C.F.R. S 106.2(a)(l).

Salaries paid individuals working in a particular state for

five consecutive days, including advance personnel, are to be

allocated to that state in proportion to the amount of time spent

there during a payroll period. 11 C.F.R. 5 106.2(b)(2)(ji). Also

allocable are intrastate travel and subsistence expenses for

persons working in a state for five consecutive days or more.

11 C.F.R. S 106.2(b)(2)(iii). Expenses for a public opinion poll
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covering only one state must be allocated to that state.

11 C.F.R. S 106.2(b)(2)(vi).

Expenditures for administrative and overhead costs at a
national headquarters need not be allocated to any state. The

same is true of costs for inter-state telephone calls, national

advertising costs, media production costs, expenditures for

transportation and services made available to the media, and

inter-state travel costs. 11 C.F.R. $ 106.2(b)(2)(v) and

S 106.2(c)(1),(2) and (4). Overhead expenditures for committee

offices in a particular state are to be allocated to that state.

Such overhead expenditures include but are not limited to, rent,

utilities, office equipment, furniture, supplies, and telephone

service base charges. 11 C.F.R. S l06.2(b)(2)(iv).

An amount equal to 10% of campaign workers, salaries and

overhead expenditures in a particular state may be excluded from
allocation to that state as an exempt compliance cost. An i!

additional amount equal to 10% of such salaries and overhead

expenditures in a particular state may be excluded from allocation *

to that state as exempt fundraising expenditures, but this

exemption does not apply within 28 calendar days of the primary

election. If a candidate wishes to claim a larger fundraising

exemption for any person, that candidate must establish allocation

percentages for each person working in that state and provide

detailed records to support the derivation of such percentages.

11 C.F.R. S l06.2(c)(5). Exempt fundraising expenditures include

the costs of the solicitation of contributions such as those for

printing and postage, airtime for fundraising advertisements, and
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meals and beverages at fundraising dinners or receptions.

I1 C.F.R. S 106.2(c)(5)(it).

Expenditures for placement of radio, television and other
similar types of advertisements that cover more than one state are
allocable to each such state in proportion to the estimated
audience. 11 C.F.R. S 1 0 6 .2(b)(2)(i)(B). Consulting fees related
to media production, like media production costs themselves, are
exempt from allocation; however, consulting fees related to media
placement are not exempt. The Commission has disallowed the
classification of consulting fees as exempt if they seem to be a
substitute for an allocable commission. See Statement of
Reasons, Reagan for President Committee, May 26, 1983, pp. 4-7.

2. Audit Determinations

For the 1988 presidential primary elections, the expenditure
limitation for the State of Iowa was $775,217.60. According to
the Committee's original filings of FEC Form 3P covering activity
through March 31, 1988, the Committee had allocated $818,252.29 in
expenditures to Iowa. Later, the Committee amended its reports to
disclose expenditures allocable to Iowa totaling $729,591.82 as of
March 31, 1988, a reduction of $88,660.47. The Committee also

reported an additional $19,833.55, a figure later reduced to
$19,119.21 in the Interim Audit Report, to Cover activity between

April 1, 1988 and November 30, 1988. Thus, the Committee had
disclosed a total of $748,711.03 in expenditures allocable to Iowa

as of November 30, 1988.

In its response to the Interim Audit Report, the Committee
did not disagree with additional allocations to Iowa totaling



$42,611.12 for telephone charges ($34,846.32 paid Northwestern

Bell, $2,231.37 paid Central Telephone, and $5,533.44 paid MCI);

$13,225.26 in salaries paid to national staff who worked in Iowa

for five consecutive days or longer ($6,548.62) and in salaries

paid to Iowa staff ($6,676.64); $18,192.71 in intrastate travel

and subsistence expenses; $18,705.29 in car rentals; $8,419.84 in

telemarketing costs paid Lewis and Associates and $17,407.74 paid

Voter Contact; $2,245.59 in printing costs paid Brown, Inc.;

$1,752.56 in deposits paid Iowa utility companies; and $2,709.41

in payments originally allocated by the Committee to Iowa but

later allocated to other cost centers. Thus, the original

allocations to Iowa reported by the Committee, a figure reduced to

$739,478.98 in the Final Audit Report, plus the additional

allocations totaling $125,269.52 agreed to by the Committee in

response to the Interim Audit Report, resulted in the Committee's

having apparently exceeded the Iowa expenditure limitation by at

least $89,530.90 ($739,478.98 plus $125,269.52 minus $775,217.60).

The Committee at the Interim Audit Report stage continued to

take issue with other allocations to Iowa. During its

considerations of the Final Audit Report on May 14 and June 10,

1991, the Commission agreed to adjustments which reduced

allocations to Iowa by approximately $78,000, leaving in dispute

$425,379.15 in allocations minus $19,191.90 in mutually agreed

upon exempt compliance and fundraising expenditures, for a total

of $406,187.25 in still disputed allocations. These disputed

allocations came within the following categories:



-- 6-.
Committee's 25% mNational Allocation" $178,910.11
Telephone Related Char9 .sNorthwestern Bell 221.95MCI 

1,222.15Salaries, Employer PICA, Consulting Fees,
and Staff BenefitsIowa Staff Salaries and Consulting Fees 9,300.00Iowa Staff Employer PICA 12,210.36Health and Life Insurance 1,886.40Intrastate Travel and Subsistence 1,705.88Car Rentals 

3707Polling 
3707Travel Expenses - Rennan Research 19,288.08Telemarketing' 

•Levis and Associates 6,988.00Voter Contact 
11,104.15Telephone Contact 5,464.88

Printing 
"Carter Printing 

15,154.51Brown 
135.00Media - Doak & Shrum 74,235.77Event - Jefferson/Jackson Day 21,156.96Miscellaneous28057

Committee Adjustments 
1,982.57Accounts Payable 

25,221.06House and Apartment Rentals 7,371.46

The Final Audit Report contained an initial determination
that the Committee must repay to the United States Treasury the
sum of $126,383.37, this amount representing $480,848.631 in
expenditures in excess of the Iowa expenditure limitation times

the repayment ratio of 26.2834 percent.

In his response to the Commission's initial repayment
determination, counsel for the Committee has requested a hearing

at which the Committee intends to oppose inclusion of the
following items cited above: (1) the Committee's 25% "national
exemption;" (2) telephone charges paid Northwestern and MC!; (3)
salaries, employee FICA, consulting fees and staff benefits; (4)

1. This amount equals $495,718.15 in excessive Iowa expendituresminus $14,869.52 in outstanding accounts payable as of October 25,
1989.
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intrastate travel and subsistence; (5) telemarketing services; (6)

media expenses; and (7) event expenses. 2 The Committee also has

2. These disputed expenditures total $305,095.31 and include:

a. Committee's 25% "national allocation"

During the audit of the Committee's records it was noted that
all costs which the Committee had determined were allocable to
Iowa, except media allocations, had been reduced by 25%. The
Committee asserted that this 25% constituted a national
allocation, based upon the concept that much of the work
undertaken in Iowa, as the state with the first primary election,
had a large impact on the national campaign and that if the
campaign did not perform well in Iowa the national campaign vould
suffer.

The Commission's Interim Audit Report allocated an additional
$178,910.11 to Iowa which represented the 25% of non-media Iowa
expenditures deemed by the Committee to be national expenses. In
response the Committee argued that the "national campaign
conducted in and through Iowa and the state campaign in Iowa
(directed to Iowa delegates and similar objectives) are
inextricably intertwined." It was argued that "at least
25 percent of the funds spent in Iowa were not 'for the purpose of
influencing voters' in Iowa, but were 'for the purpose of
influencing voters' nationwide." (Emphasis in original.)

b. Telephone Related Charges

1. Northwestern Bell
In its response to the Interim Audit Report the Committee

disputed the inclusion of $78 in directory assistance charges
related to interstate calls and $172.14 in intrastate charges for
calls made after the date of the Iowa caucuses on February 8,
1988. In the second regard the Committee argued that there was
"no ... election-influencing effect since the entiretransaction, the telephone call, took place after the date of the
election." In the Final Audit Report the Commission agreed that
the $78 should not be included, but retained the $172.14 as still
allocable to Iowa.

2. XCI
The Committee has argued that $1,222.75 in calls made using

an 800 access code number should not be allocated because of lack
of information showing that they were made to and from cities
within Iowa. The Audit Division, however, has noted that all of
the 800 access code calls in question relate to one of two card
numbers, and that all other calls using these numbers were made
from two cities in Iowa to other points in that state, with the
exception of one call made within New Hampshire.
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provided documentation with respect to its initial allocations to

(Footnote 2 continued from previous page)
C. Salaries, Employer FICA, Consulting Fees, and Staff

Benefits

1. lava Staff Salaries and Consulting FeesThe Committee did not allocate to Iowa $15,976.64 in salariesand consulting fees paid to Iowa staff, of which $8,100 was deemedby the Committee to be entitled to 100% exemption as compliancecosts. In the latter regard the Committee has argued that it isentitled to claim a 100% exemption for some salaries and thestandard 10% compliance exemption for others on the basis of thelanguage at 11 C.F.R. S 106.2(c)(5) which states that if acandidate desires a higher exemption for any person, allocationpercentages must established for each person working in the statein question. The Committee apparently reads this regulatorylanguage as referring to each individual for whom a largerexemption is claimed. The Committee also has asserted that onestaff member in Iowa was transferred to the fundraising staff asof October 1, 1987, and that her $1,200 salary for October thus
should not be allocated to Iowa.

2. Employer FICA - Iowa StaffThe Committee also failed to allocate to Iowa $12,210.36 inEmployer PICA payments and has subsequently argued that, whilesuch an allocation is imposed by the Commission's Campaign Manualfor presidential candidates, the regulations do not address this i
allocation.

3. Health and Life Insurance 
ii

For certain individuals the Committee has failed to allocateto Iowa health and life insurance payments totaling $1,888.40which it made for certain individuals, asserting that suchallocations are not required by either the regulations or theCompliance Manual. It has also asserted that the cost of thesebenefits does not have a direct relationship to the campaign's
activities.

d. Intrastate Travel and Subsistence Expenditures

The Committee did not allocate to Iowa $19,898.59 inexpenditures for intrastate travel and subsistence incurred bypersons who worked in that state for five consecutive days ormore. In response to the Interim Audit Report the Committeestated that $1,705.88 should not be allocated to Iowa, arguingthat four individuals, all assertedly "national campaignstaffers," were there for only four consecutive days if one countsin twenty-four hour periods. The Committee also asserted in thealternative that the work performed by these individuals while inIowa "was more akin to the 'national strategy meetings' listed asan example of a national expenses [sic] in the Explanation and
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Iowa and to certain of the disputed allocations which appear to

(Footnote 2 continued from previous page)
Justification than they are to tasks for the purpose of
influencing voters in Iowa." Finally, the Committee reiterated
its position that all activities in Iowa should be accorded a 25%
national exemption.

e. Telemarketing Related Services

1. Levis and Associates Telemarketing, Inc.
The Committee paid Lewis and Associates Telemarketing, Inc.,

$100,541.75 for telemarketing programs conducted in and directed
toward Iowa. From this amount the Committee deducted $6,988 in
charges for calls to wrong and/or disconnected numbers and
$8,419.84 (9% of $100,541.75 - $6,988) which the vendor calculated
as its profit and which the Committee deemed allocable to the
national campaign.

The Committee disputes the allocation to Iowa of the $6,988
for wrong or disconnected numbers, arguing that if a call is not
completed there is no influence on the nominating process.

2. Voter Contact Services
The Committee paid a total of $33,644.48 to Voter Contact

Services for voter file products and services. The Committee
originally allocated $5,132.59 of this amount to Iowa and the
remaining $28,511.89 as a national expenses. On the basis of the
invoices submitted to the Committee by the vendor, the Audit
Division allocated the entire $33,644.48 to Iowa.

In response to the Interim Audit Report the Committee reduced
its allocation to the national campaign to $11,104.15. In support
of this allocation the Committee argued that this amount
represented a 100% mark-up on certain products which the Committee
agreed to pay in exchange for the vendor's agreement not to accept
business with other presidential campaign committees. The
Committee asserted that because this additional fee was intended
to secure an exclusive national contract, it was not attributable
to any one state.

3. Telephone Contact, Inc.
Initially the Audit Division allocated $8,946.49 to Iowa

which represented payments to Telephone Contact, Inc., for a
variety of telemarketing services. In response to the Interim
Audit Report the Committee provided documentation which showed
that $3,480.71 of this amount was not allocable to Iowa.

Although it is possible that portions of the remaining
$5,465.88 are also not allocable to Iowa, the absence of adequate
documentation for these expenditures makes it impossible at
present to determine the appropriate allocations.
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permit reductions totaling $4,781.51 in the amount allocable to

that state. Further adjustments to the figures involved in the

present matter will be made pursuant to later Commission

determinations within the audit context.

As noted above, based upon the Committee's own figures for

allocations to Iowa (originally $748,711.03 as of November 30,

1988, but reduced to $739,478.98 in the Final Audit Report,), plus

the addition of $125,269.52 in allocations by the Commission no

longer disputed by the Committee as of the Final Audit Report, it

(Footnote 2 continued from previous page)
.... f. Media Expenditures - Doak and Shrum

~In August, 1987, the Committee entered into a contract with~Doak and Shrum for the placement of advertisements. The original
contract provided for a consulting fee of $120,000 payable in~monthly installments of $15,000 for eight months, and a 15% agencycommission on the first $1,000,000 in media time buys. On'0January 18, 1988, an amendment to the contract was signed which
provided for the payment of an additional consulting fee of~$110,000 and which waived the 15% agency commission for the period

~from December 26, 1987, the date of the first Gephardt time buybroadcasts for Iowa, through the Democratic primary in NewHampshire. The additional consulting fee was to be due onMarch 1, 1988.
~The Committee disputes the Commission's allocation of~$74,235.77 of the second $110,000 consulting fee to Iowa, thefirst of these figures representing the allocable portion of the15% agency commission on Iowa media time buys which the Committee

would have paid pursuant to the original contract.

g. Event Expenditures - Jefferson/Jackson Dinner

The Committee made $27,918.34 in expenditures in connectionwith the Jefferson/Jackson Dinner held by the Iowa DemocraticParty in November, 1987. The expenditures were for buses, tents,banners, caps, food, etc. The Committee allocated only 10% ofthis amount, or $6,761.38, to Iowa, asserting that the remaining$21,156.96 constituted exempt fundraising expenditures because thedinner had a twofold purpose for the Gephardt campaign: 1) torecruit hosts for a later fundraising house party event throughthe distribution of host information packets, and 2) to expand itslists of potential contributors by use of lists of those attending
the dinner.
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appears that the Committee exceeded the $775,217.60 limitation for
Iowa by at least $89,530.90. When the $401,405.74 in allocations

either still disputed or not explicitly accepted by the Committee

are added in ($406,187.25 minus $4,781.51), the potential amount

of excessive expenditures rises to $490,936.64. Therefore, this
Office recommends that the Commission find reason to believe that
the Committee has violated 26 U.S.C. 5 9035(a) and 2 u.s.c.

S 441a(b) (I)(A).

B. Candidate Spending Limi!tation

1. Statutory and Regulatory Provisions

26 U.S.C. S 9035(a) and 11 C.F.R. S 9035.2(a)(l) require that
a candidate for nomination to the office of President, who elects

to accept public matching fund payments pursuant to 26 U.S.C.

S 9034, not knowingly make expenditures from personal funds or
from the personal funds of his immediate family in connection with

his campaign for nomination in excess of $50,000.

Pursuant to 11 C.F.R. S 9035.2(a)(2), expenditures made using

a credit card for which the candidate is jointly or solely liable

will count against the $50,000 limitation to the extent that the

full amount due, including any finance charge, is not paid by the

candidate's authorized committee within 60 days after the closing

date of the billing statement on which the charges first appear.

For purposes of this latter provision, the "closing date" shall be

the date indicated on the billing statement which serves as the

cutoff date for determining which charges are included on the

billing statement.

i
ii ii
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2. Use of Candidate's Credit Card

On February 5, 1988, the candidate made a direct contribution

to his campaign of $50,000. Documents examined during the audit

of the Committee shoved that as of February 5 the candidate also

had outstanding charges for qualified campaign expenses on his

personal American Express card totaling $16,309.21, of which

$13,981 had been incurred in October 1987 and thus more than

60 days prior to the date of the candidate's direct contribution.

On the basis of the above information, more documentation,

including billing statements for the candidate's American Express

card, vas sought and obtained. The Audit Division's review of

~this more recently received documentation has resulted in the

following schedule of candidate contributions, in addition to his

~direct contribution of $50,000, made by means of American Express

Ocharges:

SContributions New Charges Total Aggregate Aggregate Amount
-as of Credit Card in excess of

Contributions Limitation

3/16/88 $13,794.95 $13,794.95 $13,794.95

4/14/88 1,874.75 15,669.70 15.669/70

5/14/88 19,424.65 35,094.35 35,094.35

6/15/88 63,128.46 98,222.81 98,222.81

7/15/88 2,662.00 100,884.81 100,884.81

Finance charges 4,050.30 104,935.11 104,935.11

3. Date given is 60th day after closing date of billing statement
on which the outstanding charges first appear.
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Thus, by July 15, 1988, Mr. Gephardt had accumulated

$104,935.11 in cr:edit Card charges which had not been paid within

60 days of the cJlosing dates on the respective billing statements.

By January 15, 1989, the Committee had paid all but $25,951.22 of

the amount then owed. The charges were reduced to $-O- by

September 30, 1989.

As a result of these credit card charges Mr. Gephardt

exceeded his $50,000 personal expenditure limitation by as much as

$100,884.81 (not including finance charges). Therefore, this

Office recommends that the Commission find reason to believe that

Richard A. Gephardt violated 26 U.S.c. S 9035(a).

III. NURGER

On April 16, 1991, the Commission addressed other issues

arising from the audit of the Gephardt for President Committee in

the context of RUE 3111 and found reason to believe that the

Committee violated 2 U.S.C. S 441a(f). Because the present

matter and RUE 3111 have originated from the same audit process,

this Office recommends that these two matters be merged.4

4. On October 30, 1990, the Commission addressed Debt Settlement
Request 90-16 which involved numerous debts owed by the Gephardt
for President Committee to individuals and business entities. The
Commission approved many of the debt settlements, requested
additional information as to others, and instructed the Committee
to amend its reports to show as contributions the debts, or
portions thereof, owed specific individuals and committees which
did not represent exempt transportation or subsistence costs. The
Committee was also instructed to repay any contributions in excess
of the statutory contribution limitations and to supply evidence
of such repayments to the Commission.

Having received no response to these instructions, this
Office made telephone inquiries and sent a written reminder to the
Committee on June 19, 1991. The Committee has also been contacted
by the Reports Analysis Division ("RAD") in this regard. No
responses have been received as a result of any of these



IV. R3COMDUtTOUS

1. Find reason to believe that the Gephardt 
for president

Comsittee and S. Lee IKling, as treasurer, violated

26 U.S.C. S 9035(a) and 2 U.S.C. S 441a(b)(l)(A).

2. Find reason to believe that Richard 
A. Gephardt violated

26 U.S.C. 5 9035(a).

3. Merge MUR 3342 with MUR 3111.

4. Approve the attached factual and legal 
analyses.

5. Approve the appropriate letters.

Dates' -Gnra 
one

Attachments

1. Referral
2. Factual and Legal Analyses (2)

(Footnote 4 continued from previous page)

communications beyond statements 
that the information would be

provided.
RAD is in the process of sending a written 

notification to

the Committee regarding the missing 
information and amended

reports. Should the Committee fail in the near future to respond

I to this notificationu this Office may make recommendations 
to the

Commission concerning resultant 
apparent violations of the Federal

Election Campaign Act.
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In the Matter of )
Gephardt for President Committee; )
8. Lee Sling, as treasurer; )
Richard A. Gephardt. )

NUR 3342

CERTI FICATION

I, Marjorie W. Bnaons, recording secretary for the

Federal Election Commission executive session on October 1,

1991, do hereby certify that the Commission decided by a

vote of 5-0 to take the following actions in mmR 3342:

1. Find reason to believe that the Gepbardt
for President Committee and 5. Lee Klin9,
as treasurer, violated 26 U.S.C. 5 9035(a)
and 2 U.S.C. S 441a(b)(1)(A).

2. Find reason to believe that Richard A.
Gephardt violated 26 U.S.C. S 9035(a).

3. Merge MU! 3342 with MU! 3111.

4. Approve the factual and legal analyses as
recommended in the General Counsel's report
dated September 18, 1991

(continued)
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federal Election CommissionCertification for MUR 3342
October 1, 1991

5. Approve the appropriate letters asrecommended in the General Counsel's
report dated September 18, 1991.

Commnissioners Aikens, Elliott, Josefiak, NeGarry,

and Thomas voted affirmatively for the decision;

Commaissioner McDonald was not present.

Attest:

S cretary of the C~mission

i~'

Page 2

bate



FEDERAL ELECTION COMMISSION

WASHINGTON, 0 C, 20463

October 7, 1991

Robert F. Bauer, Esquire
Judith L. Corley, Esquire
Perkins Coie
607 Fourteenth Street, N.W.
Washington, D.C. 20005-2011

RE: MUR 3342
Gephardt for President Committee
S. Lee Rlung, as treasurer
Richard A. Gephardt

Dear Mr. Iauer and Ms. Corley:

On October 1, 1991, the Federal Election Commission found that
there is reason to believe the Gephardt for President Committee
("the Committee') and S. Lee Kling, as treasurer, violated 2 U.s.c.
S 441a(b)(1)(A) and 26 U.S.C. S 9035(a), provisions of the Federal
Election Campaign Act of 1971, as amended ('the Act") and of
Chapter 96 of Title 26, U.S. Code. The Commission also found
reason to believe that RTiiad A Gephardt violated 26 U.S.C.
S 9035(a). Factual and Legal Analyses, which formed the bases for
the Commission's findings, are attached for your information.

Under the Act, you have an opportunity to demonstrate that no
action should be taken against your clients. You may submit any i
factual or legal materials that you believe are relevant to the
Commission's consideration of this matter. Please submit such
materials to the General Counsel's Office, together with any
response you wish to make to the Commission's determinations of
April 16, 1991, in RUR 3111, within 15 days of your receipt of this
letter. Where appropriate, statements should be submitted under
oath.

The Commission on October 1, 1991, also voted to merge
MUR 3342 with MUR 3111. This combined matter will be designated
NR 3342.

In the absence of any additional information demonstrating
that no further action should be taken against your clients, the
Commission may find probable cause to believe that a violation has
occurred and proceed with conciliation.

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
S 111.18(d). Upon receipt of the request, the Of!-ce of the
General Counsel will make recommendations to the commission either
proposing an agreement in settlement of the matter or recommending
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Robert F. Bauer, Esquire
Judith L. Corley, Esquire
page 2

declining that pre-probable cause conciliation be pursued. The
Office of the General Counsel may recommend that pre-probable cause
conciliation not be entered into at this time so that it may
complete its investigation of the matter. Further, the Commission
will not entertain requests for pre-probable cause conciliation
after briefs on probable cause have been mailed to the respondent.

Requests for extensions of time will not be routinely granted.
Requests must be made in writing at least five days prior to the
due date of the response and specific good cause must be
demonstrated. In addition, the Office of the General Counsel
ordinarily will not give extensions beyond 20 days.

This matter will remain confidential in accordance with
2 U.S.C. SS 437g(a)(4)(B) and 437g(a)(12)(A), unless you notify the
Commission in writing that you wish the investigation to be made
public.

If you have any questions, please contact Anne A. Weissenborn,
the attorney assigned to this matter, at (202) 2l9-349A .

mancp l~ /

Enclosures
Factual and Legal Analyses (2)



FEDERAL, ELECTION CORRISSION

FACTUL AN LEGAL ANALUYSIS

RESPONDENT: Gephardt for President Committee
S. Lee Ruing, as treasurer

I. GEISERATIU Or xRTmE

This matter was generated by an audit of the Gephardt for

President Committee, Inc., ("the Committee") pursuant to 26 U.s.c.

S 9038(a) to determine whether there had been compliance with the

provisions of the Federal Election Campaign Act of 1971, as

amended ("the Act"), and of the Presidential Primary Matching

Payment Account Act ("Matching Payment Act"). On May 14, 1991,

the Commission voted to refer certain issues arising from the

audit to the Office of the General Counsel for enforcement

purposes.

IX. FACTUL AND LK'L ANJALYSIS

A. Excessive State Expenditures - Iowa

1. statutory and Regulatory Provisions

For purposes of the Act and the Matching Payment Act, an

expenditure includes "any purchase, payment, distribution, loan,

advance, deposit, or gift of money or anything of value made by

any person for the purpose of influencing any election for Federal

office .. . ." 2 U.s.c. s 431(9)(A)(i). No candidate for the

office of President of the United States, who is eligible under

Section 9033 of Title 26 to receive payments from the Secretary of

the Treasury, may make expenditures in any one State aggregating

in excess of the greater of 16 cents multiplied by the voting age

population of the State, or $200,000.00, as adjusted by changes in



the Consumer Price Index. 26 U.s.c. S 9035 and 2 u.s.c. !

SE 441a(b)(l)(A) and 441a(c). Except for expenditures exempted

under 11 C.i.a. 5 106.2(c), expenditures incurred by a candidate's

authorized committee(s) for the purpose of influencing the

nomination of that candidate for th. office of President with

respect to a particular state shall be allocated to that state.

11 C.F.R. S 106.2(a)(1).

Salaries paid individuals working in a particular state for

five consecutive days, including advance personnel, are to be

allocated to that state in proportion to the amount of time spent

there during a payroll period. 11 C.F.R. S 106.2(b)(2)(ii). Also

allocable are intrastate travel and subsistence expenses for

persons working in a state for five consecutive days or more.

11 C.F.a. S 106.2(b)(2)(iii). Expenses for a public opinion poll

covering only one state must be allocated to that state.

11 C.P.R. S 106.2(b)(2)(vi).

Expenditures for administrative and overhead costs at a

national headquarters need not be allocated to any state. The

same is true of costs for inter-state telephone calls, national

advertising costs, media production costs, expenditures for

transportation and services made available to the media, and

inter-state travel costs. 11 C.7.R. S 106.2(b)(2)(v) and

S 106.2(c)(1),(2) and (4). Overhead expenditures for committee

offices in a particular state are to be allocated to that state.

Such overhead expenditures include but are not limited to, rent,

utilities, office equipment, furniture, supplies, and telephone

service base charges. 11 C.F.R. $ 106.2(b)(2)(iv).
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An amount equal to 10% of campaign workers, salaries and
overhead expenditures in a particular state may be excluded from

allocation to that state as an exempt compliance cost. An

additional amount equal to 10% of such salaries and overhead

expenditures in a particular state may be excluded from allocation

to that state as exempt fundraising expenditures, but this

exemption does not apply within 28 calendar days of the primary

election. If a candidate vishes to claim a larger fundraising

exemption for any person, that candidate must establish allocation

percentages for each person working in that state and provide

detailed records to support the derivation of such percentages.

11 C.?.R. S 106.2(c)(5). Exempt fundraising expenditures include

the costs of the solicitation of contributions such as those for

printing and postage, airtime for fundraising advertisements, and

meals and beverages at fundraising dinners or receptions.

11 C.F.R. S 106.2(c)(5)(ii).

Expenditures for placement of radio, television and other

similar types of advertisements that cover more than one state are

allocable to each such state in proportion to the estimated

audience. 11 C.F.R. S 106.2(b)(2)(j)(B). Consulting fees related

to media production, like media production costs themselves, are

exempt from allocation; however, consulting fees related to media

placement are not exempt. The Commission has disallowed the

classification of consulting fees as exempt if they seem to be a

substitute for an allocable commission. See Statement of

Reasons, Reagan for President Committee, May 26, 1983, pp. 4-7.

/



2. Adt Determnations

For the 1986 presidential primary elections, the expenditure

limitation for the State of Iowa was $775,217.60. According to

the Committee's original filings of FEC Form 3? covering activity

through March 31, 1988, the Committee had allocated $818,252.29 in

expenditures to Iowa. Later, the Commaittee amended its reports to

disclose expenditures allocable to Iowa totaling $729,591.82 as of

March 31, 1986, a reduction of $88,660.47. The Committee also

reported an additional $19,833.55, a figure later reduced to

$19,119.21 in the Interim Audit Report, to cover activity between

April 1, 1988 and November 30, 1988. Thus, the Committee had

disclosed a total of $748,711.03 in expenditures allocable to Iowa

as of November 30, 1988.

In its response to the Interim Audit Report, the Committee

did not disagree with additional allocations to Iowa totaling

$42,611.12 for telephone charges ($34,846.32 paid Northwestern

Bell, $2,231.37 paid Central Telephone, and $5,533.44 paid MCI);

$13,225.26 in salaries paid to national staff who worked in Iowa

for five consecutive days or longer ($6,548.62) and in salaries

paid to Iowa staff ($6,676.64); $18,192.71 in intrastate travel

and subsistence expenses; $18,705.29 in car rentals; $8,419.84 in

telemarketing costs paid Lewis and Associates and $17,407.74 paid

Voter Contact; $2,245.59 in printing costs paid Brown, Inc.;

$1,752.56 in deposits paid Iowa utility companies; and $2,709.41

in payments originally allocated by the Committee to Iowa but

later allocated to other cost centers. Thus, the original

allocations to Iowa reported by the Committee, a figure reduced to



$739,476.98 in the Final Audit Report, plus the additional

allocations totaling $125,269.52 agreed to by the Committee in

response to the Interim Audit Report, resulted in the Comittee's

having apparently exceeded the Iowa expenditure limitation by at

least $89,530.90 ($739,478.98 plus $125,269.52 minus $775,217.60).

The Committee at the Interim Audit Report stage continued to

take issue vith other allocations to lowa. During its

considerations of the Final Audit Report on Nay 14, Nay 23 and

June 10, 1991, the Commaission agreed to adjustments which reduced

allocations to Iowa by approximately $157,000, leaving in dispute

approximately $420,000 in allocations minus $19,191.90 in exempt

compliance and fundraising expenditures, for a total of

approximately $400,800 in still disputed allocations. These

disputed allocations came within the following categories:

Committee's 25% "National Allocation" $178,910.11
Telephone Related Charges

Northwestern Bell 221.95
MCI 1,222.15

Salaries, Employer PICA, Consulting Fees,
and Staff Benefits
Iowa Staff Salaries and Consulting Fees 9,300.00
Iowa Staff Employer PICA 12,210.36
Health and Life Insurance 1,888.40

Intrastate Travel and Subsistence 1,705.88
Car Rentals 3,780.79
Polling

Travel Expenses - Rennan Research 19,288.08
Telemarketing

Lewis and Associates 6,988.00
Voter Contact 11,104.15

Printing
Carter Printing 15,154.51
Brown 135.00

Media - Doak & Shrum 74,235.77
Event - Jefferson/Jackson Day 21,156.96
Miscellaneous 28,035.57
Committee Adjustments 1,982.57
Accounts Payable 25,221.06
House and Apartment Rentals 7,371.46
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The Final Audit Report contained an initial determination

that the Committee must repay to the United States Treasury the

sum of $126,303.37, this amount representing $480,s48.63l in

expenditures in excess of the Iowa expenditure limitation times

the repayment ratio of 26.2834 percent.

In his response to the Commission's initial repayment

determination, counsel for the Committee has requested a hearing

at which the Committee intends to oppose inclusion of the

following items cited above: (1) the Commaittee's 25% "national

exemption;" (2) telephone charges paid Northwestern and MCI; (3)

salaries, employee FICA, consulting fees and staff benefits; (4)

intrastate travel and subsistence; (5) telemarketing services; (6)

media expenses; and (7) event expenses. 2 The Committee also has

1. This amount equals $495,718.15 in excessive Iowa expenditures iminus $14,869.52 in outstanding accounts payable as of October 25,
1989. 

'i
2. These disputed expenditures total $305,095.31 and include:

a. Committee's 25% 'national allocation'

During the audit of the Committee's records it was noted thatall costs which the Committee had determined were allocable toIowa, except media allocations, had been reduced by 25%. The
Committee asserted that this 25% constituted a national
allocation, based upon the concept that much of the workundertaken in Iowa, as the state with the first primary election,
had a large impact on the national campaign and that if thecampaign did not perform well in Iowa the national campaign would

sufThe Commaission's Interim Audit Report allocated an additional$178,910.11 to Iowa which represented the 25% of non-media Iowaexpenditures deemed by the Commaittee to be national expenses. Inresponse the Committee argued that the "national campaignconducted in and through Iowa and the state campaign in Iowa(directed to Iowa delegates and similar objectives) areinextricably intertwined.' It was argued that "at least25 percent of the funds spent in Iowa were not 'for the purpose ofinfluencing voters' in Iowa, but were 'for the purpose of



provided documentation with respect to its initial allocations to

(Footnote 2 continued from previous page)
influencing voters' nationwide." (Emphasis in original.)

b. Telephone Related Charges

1. Northweestern Bell
In its response to the Interim Audit Report the Committee

disputed the inclusion of $78 in directory assistance charges
related to interstate calls and $172.14 in intrastate charges for
calls made after the date of the lowa caucuses on February 8,
1988. In the second regard the Committee argued that there was
mno . • . election-influencing effect since the entire
transaction, the telephone call, took place after the date of the
election." In the Final Audit Report the Commission agreed that
the $28.20 of the $78 should not be included, but retained the
$172.14 as still allocable to Iowa.

2. XCI
The Committee has argued that $1,222.75 in calls made using

an 800 access code number should not be allocated because of lack
of information showing that they were made to and from cities
within Iowa. The Audit Division, however, has noted that all of
the 800 access code calls in question relate to one of two card
numbers, and that all other calls using these numbers vere made
from two cities in Iowa to other points in that state, vith the
exception of one call made within New Hampshire.

c. Salaries, Employer FICA, Consulting Fees, and Staff
Benefits

1. Iowa Staff Salaries and Consulting Fees
The Committee did not allocate to Iowa $15,976.64 in salaries

and consulting fees paid to Iowa staff, of which $8,100 was deemed
by the Committee to be entitled to 100% exemption as compliance
costs. In the latter regard the Committee has argued that it is
entitled to claim a 100% exemption for some salaries and the
standard 10% compliance exemption for others on the basis of the
language at 11 C.F.R. S 106.2(c)(5) which states that if a
candidate desires a higher exemption for any person, allocation
percentages must established for each person working in the state
in question. The Committee apparently reads this regulatory
language as referring to each individual for whom a larger
exemption is claimed. The Committee also has asserted that one
staff member in Iowa was transferred to the fundraising staff as
of October 1, 1987, and that her $1,200 salary for October thus
should not be allocated to Iowa.

2. Employer FICA - Iowa Staff
The Committee also failed to allocate to Iowa $12,210.36 in

Employer FICA payments and has subsequently argued that, while
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IOWa and to certain of the disputed allocations which appear to :

(Footnote 2 continued from previous page)
such an allocation is imposed by the Commission's Campaign Manual
for presidential candidates, the regulations do not address this
allocation.

3. Health and Life Insurance
For certain individuals the Committee has failed to allocate

to Iowa health and life insurance payments totaling $1,888.40
which it mde for certain individuals, asserting that such
allocations are not required by either the regulations or the
Compliance Manual. It has also asserted that the cost of these
benefits does not have a direct relationship to the campaign's
activities.

d. Intrastate Travel and Subsistence Expenditures

The Committee did not allocate to Iowa $19,898.59 in
expenditures for intrastate travel and subsistence incurred by
persons who worked in that state for five consecutive days or
more. In response to the Interim Audit Report the Committee
stated that $1,705.88 should not be allocated to Iowa, arguing
that four individuals, all assertedly "national campaign
staffers," were there for only four consecutive days if one counts
in twenty-four hour periods. The Committee also asserted in the
alternative that the work performed by these individuals while in
Iowa "was more akin to the 'national strategy meetings' listed as
an example of a national expenses (sic] in the Explanation and
Justification than they are to tasks for the purpose of
influencing voters in Iowa." Finally, the Committee reiterated ..
its position that all activities in Iowa should be accorded a 25%
national exemption.

e. Telemarketing Related Services

1. Levis and Associates Telemarketing, Inc.
The Committee paid Lewis and Associates Telemarketing, Inc.,

$100,541.75 for telemarketing programs conducted in and directed
toward Iowa. From this amount the Committee deducted $6,988 in
charges for calls to wrong and/or disconnected numbers and
$8,419.84 (9% of $100,541.75 - $6,988) which the vendor calculated
as its profit and which the Committee deemed allocable to the
national campaign.

The Committee disputes the allocation to Iowa of the $6,988
for wrong or disconnected numbers, arguing that if a call is not
completed there is no influence on the nominating process.

2. Voter Contact Services
The Committee paid a total of $33,644.48 to Voter Contact

Services for voter file products and services. The Committee
originally allocated $5,132/59 of this amount to Iowa and the



permit reductions totaling $4,781.51 in the amount allocable to

(Footnote 2 continued from previous page)
remaining $28,511.89 as a national expenses. On the basis of the
invoices submitted to the Committee by the vendor, the Audit
Division allocated the entire $33,644.48 to Iowa.

In response to the Interim Audit Report the Committee reduced
its allocation to the national campaign to $11,104.15. In support
of this allocation the Committee argued that this amount
represented a 100% mark-up on certain products which the Committee
agreed to pay in exchange for the vendor's agreement not to accept
business with other presidential campaign committees. The
Committee asserted that because this additional fee was intended
to secure an exclusive national contract, it was not attributable
to any one state.

3. Telephone Contact, Inc.
Initially the Audit Division allocated $8,946.49 to Iowa

which represented payments to Telephone Contact, Inc., for a
variety of telemarketing services. In response to the Interim
Audit Report the Committee provided documentation which shoved
that $3,480.71 of this amount was not allocable to Iowa.

Although it is possible that portions of the remaining
$5,465.88 are also not allocable to Iowa, the absence of adequate
documentation for these expenditures makes it impossible at
present to determine the appropriate allocations.

f. Media Expenditures - Doak and Shrum

In August, 1987, the Committee entered into a contract with
Doak and Shrum -for the placement of advertisements. The original
contract provided for a consulting fee of $120,000 payable in
monthly installments of $15,000 for eight months, and a 15% agency
commission on the first $1,000,000 in media time buys. On
January 18, 1988, an amendment to the contract was signed which
provided for the payment of an additional consulting fee of
$110,000 and which waived the 15% agency commission for the period
from December 26, 1987, the date of the first Gephardt time buy
broadcasts for Iowa, through the Democratic primary in New
Hampshire. The additional consulting fee was to be due on
March 1, 1988.

The Committee disputes the Commission's allocation of
$74,235.77 of the second $110,000 consulting fee to Iowa, the
first of these figures representing the allocable portion of the
15% agency commission on Iowa media time buys which the Committee
would have paid pursuant to the original contract.

g. Event Expenditures - Jefferson/Jackson Dinner

The Committee made $27,918.34 in expenditures in connection
with the Jefferson/Jackson Dinner held by the Iowa Democratic
Party in November, 1987. The expenditures were for buses, tents,
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that state. Further adJustments to the figures involved in the

present matter wiii be made pursuant to later Commission !

determinations within the audit context.

As noted above, based upon the Committee's own figures forL

allocations to Iowa (originally $748,711.03 as of November 30,

1968, but reduced to $739,478.98 in the Final Audit Report), plus

the addition of $125,269.52 in allocations by the Commission no

longer disputed by the Committee as of the Final Audit Report, it

appears that the Committee exceeded the $775,217.60 limitation for

[ova by at least $89,530.90. When the approximately $396,000 in

allocations either still disputed or not explicitly accepted by

the Committee are added ($400,800 minus $4,781.51), the potential

amount of excessive expenditures rises to over $485,000.

Therefore, there is reason to believe that the Committee has

violated 26 U.S.C. S 9035(a) and 2 U.S.C. S 441a(b)(1)(A).

(Footnote 2 continued from previous page)banners, caps, food, etc. The Committee allocated approximatley
25% of this amount, or $6,761.38, to Iowa, asserting that theremaining $21,156.96 constituted exempt fundraising expenditures
because the dinner had a twofold purpose for the Gephardtcampaign: 1) to recruit hosts for a later fundraising house partyevent through the distribution of host information packets, and 2)to expand its lists of potential contributors by use of lists of
those attending the dinner.



FEDERA ELECTION COKlI! 5ON0K

FACTA AN LEGAL ANALYSIS

RESPONDENT: Richard A. Gephardt i

I. GENERATIZON OF RATTER

This matter was generated by an audit of the Gephardt for

President Committee, Inc., ('the Committee") pursuant to 26 U.s.C.

S 9038(a) to determine whether there had been compliance with the

provisions of the Federal Election Campaign Act of 1971, as

amended ("the Act"), and of the Presidential Primary Matching

Payment Account Act ("Matching Payment Act"). On May 14, 1991,

the Commission voted to refer certain issues arising from the

audit to the Office of the General Counsel for enforcement

purposes.

II. FACT'UAL AD LEGAL ANAYSIS

1. Statutory and Requlatory Provisions

26 U.S.C. S 9035(a) and 11 C.1.R. S 9035.2(a)(1) require that !

a candidate for nomination to the office of President, who elects

to accept public matching fund payments pursuant to 26 U.S.C.

S 9034, not knowingly make expenditures from personal funds or

from the personal funds of his immediate family in connection with

his campaign for nomination in excess of $50,000.

Pursuant to 11 C.F.R. S 9035.2(a)(2), expenditures made using

a credit card for which the candidate is jointly or solely liable

will count against the $50,000 limitation to the extent that the

full amount due, including any finance charge, is. not paid by the

candidate's authorized committee within 60 days after the closing



date of the billing statement on which the charges first appear.

For purposes of this latter provision, the "closing date" shall be

the date indicated on the billing statement which serves as the

cutoff date for determining which charges are included on the

billing statement.

2. Use of Candidate's Credit Card

On February 5, 1988, Richard A. Gephardt made a direct

contribution to his campaign of $50,000. Documents examined

during the audit of the Comemittee shoved that as of February 5 the

candidate also had outstanding charges for qualified campaign

expenses on his personal American Express card totaling

$16,309.21, of which $13,981 had been incurred in October 1987 and

thus more than 60 days prior to the date of the candidate's direct

contribution.

On the basis of the above information, more documentation,

including billing statements for the candidate's American Express

card, was sought and obtained. The Audit Division's review of

this more recently received documentation has resulted in the

following schedule of candidate contributions, in addition to his

direct contribution of $50,000, made by means of American Express

charges:

Contr~butions New Charges Total Aggregate Aggregate Amount
as of Credit Card in excess of

Contributions Limitation
3/16/88 $13,794.95 $13,794.95 $13,794.95

4/14/88 1,874.75 15,669.70 15.669/70

1. Date given is 60th day after closing date of billing statementon which the outstanding charges first appear.



Contributions Nov Charges Total Aggregate Aggregate Amount
as of Credit Card in excess of

... Contributions Limitati!on
5/4881,246 35,094.35 . .. 35,094.35

6/15/es 63,126.46 98,222.81 98,222.61

7/15/88 2,662.00 100,884.81 100,884.81

Finance charges 4,050.30 104,935.11 104,935.11

Thus, by July 15, 1986, Mr. Gephardt had accumulated

$104,935.11 in credit card charges vhich had not been paid vithin

60 days of the closing dates on the respective billing statements.

By January 15, 1989, the Committee had paid all but $25,951.22 of

the amount then owed. The charges were reduced to S-0- by

Septemb~er 30, 1989.

As a result of these credit card charges Hr. Gephardt

exceeded his $50,000 personal expenditure limitation by as much as

$100,864.81 (not including finance charges). Therefore, there is

reason to believe that Richard A. Gephardt violated 26 U.S.C.

5 9035(a).



PERKINS COlE

60 Fo i'EENT STrnrr, NW WASHI~NTN, D.C, 20005-2011 • (202) 628-6600

October 11, 1991

Office of General Counsel
Federal Election Commission
999 E Street, N.W.

Washington, D.C. 20463
Re: MUR 3342 - Gephardt for President Committee, Ino.

and S. Lee Kling, as Treasurer

Dear Ms. Weissenborn:

This is to request an extension of time to respond to the
Commission's finding of reason to believe in the above-
referenced Matter Under Review.

On November 6, 1991, the Gephardt for President Committee
will be making an oral presentation to the Commission in
connection with the Final Audit Report of the Committee. Many
of the issues that will be addressed in the oral presentation
are the same as those raised in MUR 3342. It is the
Committee's belief that as a result of the oral presentation
many of the findings of the Final Audit Report will be
changed. This would, of course, substantially affect the
response of the Committee to the findings in MUR 3342.

We propose, therefore, that the Committee be given an
extension of time to respond to MUR 3342 until 10 days after
the Commission announces its determinations in connection with
the oral presentation on the Final Audit Report.

If you have any questions or need additional information,
please contact one of the undersigned.

Very truly yours,

Judith L. Corley
Counsel to Respondents

[-/DA91!2840.0231

A%( I4ORhE * BE[ LI * Lo) ANFELI- * PORTL4ND * SE'ATTL * SPOKANE



FEDERAL ELECTION COMMISSION )IQlT 1$ r I!i.S
WASHINGTON, D C 20463

October 16, 1991

TO: The Commission

FROM: Lawrence N. Noble
General Counsel

BY: Lois G. Lernerr t

Associate Genera Cusel

SUBJECT: NUR 3342
Request for Extension of Time

On October 1, 1991, the Commission found reason to believethat the Gephardt for President Committee ("the Committee') and
S. Lee Kling, as treasurer, violated 2 U.S.C. S 441a(b)(1)(A) and
26 U.S.C. S 9035(a), and that Richard A. Oephardt violated
26 U.S.C. S 9035(a). The Commission also voted to merge MUR 3342
with RUB 3111, the latter involving apparent violations of
2 U.S.C. S 44lair).

Counsel for the respondents were notified of the Colission's
October 1 determinations. In response this Office has received arequest from counsel for an extension of time to respond to the
Commission's determinations in RUB 3342 until 10 days after
announcement of the Commission's determinations in response to the
oral presentation to be made on behalf of the Committee on
November 6, 1991, with regard to the Final Audit Report of the
Committee. Counsel argues that findings in the Final Audit Report
may be changed as a result of the oral presentation, with
corresponding effect upon the Committee's response to the
Commission's determinations in the enforcement matter.

Given the overlapping of issues in MUR 3342 with those to be
addressed during the November 6 hearing, this Office recommends
that the Commission approve the extension of time requested on
behalf of the Committee.



1. Approve an eltension of time to respond to theCommission's findigs in SlU 3342 until 10 days afternotification of the Comission's determinations resilting
from the hearing to be held on November 6, 1991, on the
Final Audit Report of the Committee.

2. Approve the sending of the appropriate letter.

Attachment
Letter from counsel



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Gephardt for President Committeeand S. Lee Rling, as treasurer. ) MUR 3342

CERTI FICATION

I, Marjorie W. Emmons, Secretary of the Federal Election

Commission, do hereby certify that on October 18, 1991, the

Commission decided by a vote of 4-0 to take the following

actions in MUR 3342:

1. Approve an extension of time to respond to the
Commission's findings in MUR 3342 until 10 days
after notification of the Commission's
determinations resulting from the hearing to be
held on November 6, 1991, on the Final Audit
Report on the Committee, as recommended in the
General Counsel's Memorandum dated October 16,
1991.

2. Approve the sending of the appropriate letter,
as recommended in the General Counsel's
Memorandum dated October 16, 1991.

Commissioners Aikens, Elliott, McDonald, and Thomas

voted affirmatively for the decision; Commissioners Josefiak

and McGarry did not cast votes.

Attest:

Date
Secr~ tary of the Commission

Received in the Secretariat: Wed., Oct. 16, 1991 12:45 p.m.Circulated to the Commission: Wed., Oct. 16, 1991 4:00 p.m.
Deadline for vote: Fri., Oct. 18, 1991 4:00 p.m.

• r r , ..... • , i!i! ii



~FEDERAL ELECTION COMMISSION
WASHINGTO\ D C 2f)S65

October 28, 1991

Robert F. Bauer, Esquire
Judith L. Corley, Esquire
Perkins Come
607 Fourteenth Street, N.W.
Washington, D.C. 20005-2011

RE: HUE 3342
Gephardt for President

Commi ttee
S. Lee Kling, as treasurer

Dear Hr. Bauer and Ms. Corley:

0. This is in response to your letter of October 11, 1991,in which you requested an extension of time in which to respond inCMUR 3342 until 10 days after the Commission announces itsdeterminations following the oral presentation to be made on~behalf of the Gephardt for President Committee on November 6,
1991.

The Commission has considered your request and has approved~an extension of time to respond until 10 days after notification% of the Commission's determinations following the November 6hearing on the Final Audit Report of the Committee.

_ If you have any questions, please contact Anne A.Weissenborn, the attorney assigned to this matter, at (202)~219-3400.

Sincerely,

Lawrence H. Noble
General Counsel

BY: Lois G. /Lerner
Associate General Counsel



N1UR 3342

ISSUES RAISED VIA DSR 90-16



S FEDERAL ELECTION COMMISSION cr :- , ..

February 14, 1992

RtNORAMDUM

TO: The Commission

FROM: Lawrence. M. :

General Counse

SUBJECT: DSR 90-16 and MUR 3342: Additional Information and
Recommendations regarding Debt Settlement Requests
submitted by Gephardt for President Committee, Inc.

I. Introduction

On October 30, 1990, the Commission made a series of
determinations with regard to the request by the Gephardt for
President Committee, Inc. ("the Committee") for approval of 298
debt settlements with 296 companies, individuals and political
committees. The Commission determined that the great majority of
the settlements would not result in violations of the Federal
Election Campaign Act ("the Act") or the Commission's regulations,
but did approve the submission of questions to the Committee about
the exact nature of the services reflected in debts owed by the
Committee to five law firms. In addition, the Commission
instructed the Committee to amend its reports to show as
contributions all or portions of debts owed twenty-two named
individuals and five political committees which did not arise from
activities exempt from the definition of contribution, and to
refund any amounts of such non-exempt debts in excess of $1,000.

,No recommendations were made at that time that the Commission find
reason to believe excessive or corporate contributions had been
received.

On December 11, 1991, counsel for the Committee submitted a
response to the Commission's requests and determinations together
with certain supporting documentation. (Attachment 1). The
following is a discussion of this response plus recommendations for
further Commission determinations. As of the date of this
memorandum, the Committee has neither filed amendments to its
reports showing contributions resulting from its partial repayments
of the creditors here involved, nor continued to report the
remaining debts at issue. The Committee has indicated, in an
attachment to its response, its intention to refund certain

1. The Reports Analysis Division has sent the Committee two
RFAI's containing reminders of the need to continue reporting the
debts at issue.
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excessive contributions; however, no information has been
furnished, as yet, indicating that such refunds have in fact been
made.

This Office makes a series of recommendations below which
include rejection of certain debt settlement agreements and
requirements that certain apparent contributions be reported. The
Committee will be notified by letter about such determinations. In
addition, this Office recommends that the receipt by the Committee
of certain excessive in-kind contributions and corporate
contributions resulting from non-payments of creditors be added to
the violations presently being addressed in MUR 3342. These
recommendations involve apparent violations by the Committee of
2 U.S.C. S 441a(f) and S 441b, violations by certain law firms, and
violations by three individuals and two authorized committees.
These violations are addressed in the attached proposed Factual and
Legal Analyses.

II. LEGAL ANALYSIS

a. Debts Owed Five Lay Firms

As stated above, the Commission approved questioning the
Committee about the services provided by five creditor law firms
with which the Committee had entered into debt settlement
agreements. The purpose of the questions was to determine the
exact nature of these services in order to determine whether these
services had been provided in the ordinary course of the law firms'
businesses and whether the debts were thus subject to settlement.

2 U.S.C. S 431(8) defines "contribution" to include any loan
or advance made for purposes of influencing a federal election.
The Commission's regulations provide that corporate vendors may
extend credit to political committees without such credit being
considered an advance, and thus a contribution, provided they do so
in the ordinary course-of business. Corporations may also settle
or forgive debts if such settlement or forgiveness is considered
commercially reasonable, one criterion for which is that the debt
must have been incurred in the ordinary course of business. Former
11 C.F.R. $ 114.10 and present 11 C.F.R. 55 116.3 and 116.4. At
the time the debt settlements here at issue were submitted for
approval, it was Commission policy to extend such possibilities for
advances and settlement or forgiveness of debt to non-corporate
vendors as well; this policy is now eflected in the Commission's
regulations at 11 C.F.R. S 116.4(a).

Committees are required to report in-kind contributions as
both receipts and expenditures. 11 C.F.R. 5 104.13.

2. The analysis of the debts here at issue applies the debt
settlement regulations in effect at the time the debt settlement
agreements were submitted for Commission review, i.e., those in
effect as of March 30, 1990.
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1. John A. Noag/?atton, Boggs & Blow - Washington, D.C.

John A. Moag is a partner in the law firm of Patton, Bogg s&Slow, an unincorporated partnership. The Committee has submitted
documentation for a $320 debt owed the partnership for its rental
of a bus used for a trip to Columbia, Baltimore, and Annapolis,
Maryland. (Attachment 1, page 4). The Committee also submitted o
rental agreement and credit card receipt related to the rental,
apparently in Baltimore, of a car for $64.90 in the name of William
S. Mashek. (Attachment 1, pages 5-6). This latter rental was
included in the total debt of $384.49 addressed in the debt
settlement agreement with Patton, Boggs and Blow. (Attachment 1,
page 3). The Committee repaid $38.49 to the firm, leaving $346.41
not repaid.

The Committee has not provided information indicating that the
bus and car rentals were related to any legal services which may
have been provided by this law firm. Therefore, the total
unreimbursed costs of $346.41 apparently constituted reportable~advances, and thus contributions, by the firm which are not subject
to debt settlement.

This Office recommends that the Commission reject theCommittee's debt settlement agreement with Patton, Boggs & Blow
. because the debt is not subject to debt settlement, and require the

Committee to report the resulting in-kind contributions and
~expenditures.

0) 2. Beard, Goggan, Blair & Williams - Austin, Texas

r Heard, Goggan, Blair & williams is a partnership. The debt
_ settlement agreement signed on behalf of this firm stated that the

purpose of the obligation was "Various Campaign Expenses." The
? outstanding balance was $21,677.84, of which the firm agreed to

accept $2,167.78, or 10%, in settlement. (Attachment 1, pages
~7-8)., Thus $19,510.05 has not been repaid.

The information recently supplied by the Committee indicates
that the $21,677.84 involved the following services (Attachment 1,
page 8):

Flight charges - $11,271.34
Party - 2,000.00
Receptions - 3,415.60
Statio~nery - 973.42
Stamps - 90.42
Invitations - 180.13
Planning meeting - 1,126.67
Accommodations - 1,794.88

(Hotels)
Shipments - 47.75
TV news taping - 618.97
Mileage reimb. - 158.66

$21,677 .84
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Because these kinds of services do not appear to have beenrelated to the provision of legal services or to have been within
the scope of services ordinarily provided by law firms, the total
amount of the debt still owed, or $19,510.06, was made up of
advances and thus contributions to the Committee which should have
been reported as such. This Office recommends that the Commission
reject the Committee's debt settlement agreement with Heard,
Goggan, Blair & Williams because the debt is not subject to debt
settlement, and require that the resulting in-kind contribution
and expenditure be reported.

Pursuant to 2 U.S.C. S 441a(a)(1)(A), no person may make a
contribution to a candidate committee in excess of $1,000 per
election. 2 U.S.C. S 431(11) defines "person" to include a
partnership. 2 U.S.C. S 441a(f) prohibits committees from
accepting contributions in excess of the limitations established
by this section. Thus, this Office recommends that the Commission
also find reason to believe that the Committee violated
2 U.S.C. S 441a(f) by accepting excessive contributions totaling
$18,510.06 from Heard, Goggan, Blair and Williams, find reason to
believe that Heard, Goggan, Blair and williams violated 2 U.S.C.
5 441a(a)(1)(A), and add these violations to those already at
issue in MUR 3342.

3. xatz, Kutter, Haigler, Alderman, Eaton & Davis, nov
Katz. Kutter, flaigler. AideraK7: Dvis, Mrs
Rutledge - Tallahassee, florida

Katz, Kutter, Haigler, Alderman, Davis, Marks & Rutledge is
an incorporated entity. The Committee reported debts owed this
firm of $5,454.63. According to the debt settlement agreement
entered into by the Committee and the firm, the Committee paid
$717.54 of this debt, leaving $4,737.09 not repaid.

According to information recently supplied by the Committee,
Katz, Kutte ' billed Swann & Haddock, another Florida law firm, on
December 9, 1987, January 15, 1988, and February 3, 1988, for
a total of $5,454.63 in costs incurred on behalf of the Gephardt
campaign. (Attachment 1, pages 9-14). These costs were for the
following services:

Political meetings - $1,383.00
Miami and Orlando
Federal Express - 131.36
Photocopies - 394.15
Telephone - 2,405.08
Postage - 570.33
Hotel - 210.90
Rental car - 365.41
Travel - 267.00
Envelopes - 41.70
Courier - 30.20
Word processing - 65.00
Office equipment - 8.35



Telefax & Telecopying - 42.30
Sales tax - 127.85

Payments -348.00 (1/5/88)

Airline Credits -240.00

It is not known at this time why these bills were initially
submitted to Swann & Haddock. It appears from the debt settlement
agreement with Katz, Kutter that the Committee considered itself
indebted to that firm for these particular expenditures.
(Attachment 1, page 9).

Certain of the services involved in this debt, in particular
the $1,383 for "political meetings," appear to have been extended
in connection with political activities, not in relationship to
the provision of legal or other professional services. Thus, they
do not appear to have been within the scope of services ordinarily
provided by law firms, resulting in all or some of the remaining
debt owed Katz, Kutter having constituted a contribution to the
Committee. Thus, this Office recommends that the Commission
reject the Committee's debt settlement agreement with Katz,
Kutter, Haigler, Alderman, Davis, Marks and Rutledge because the
debt is apparently not subject to debt settlement.

Pursuant to 2 U.S.C. S 441b, no corporation may make a
contribution to a political committee. Thus, this Office also
recommends that the Commission find reason to believe that the
Committee violated 2 U.S.C. S 441b by making and accepting
corporate contributions from Katz, Kutter, Haigler, Alderman,
Davis, Marks and Rutledge, find reason to believe that Katz,
Kutter, Haigler, Alderman, Davis, Marks and Rutledge violated
2 U.S.C. S 441b, and add these violations to those at issue in
MUR 3342.

4. Swann & Haddock - Tallahassee, Florida

Swann & Haddock is also an incorporated entity. The
information provided by the Committee indicates that the $2,930.04
debt owed this law firm was for the following (Attachment 1,
pages 15-21):

Air Travel (two tickets) - $ 230.00
Federal Express - 382.50
Meetings - 287.59
Hotel - 97.05
Mileage - 28.50
Telephone charges - 403.04
Postage - 551.26
Courier - 15.00



Photocopies - 489.60
Breakfasts (75) - 356.25
Buffet (15) - 89.25

The Committee paid $293.04, leaving $2,637.40 as remaining debt.

According to Attachment 1, page 18, Swann & Haddock permitted
the Committee to use its postage meter in order to send out a
mailing to convention delegates. It appears from Attachment 1,
page 21, that the breakfasts and buffet were procured through a
club to which Edward Haddock belonged, but were billed to the law
firm. Again, many of these expenditures, in particular those
involving the postage expenditures, breakfasts and buffet, appear
to have been political in nature rather than having been provided
in connection with the provision of legal or other professional
services. Thus this Office recommends that the Commission reject
the Committee's debt settlement agreement with Swarn £ Haddock
because the debt is apparently not subject to debt settlement.

M)
At least a portion of the remaining $2,637.40 debt appears to

- constitute an in-kind contribution from an incorporated entity.
This Office recommends that the Commission find reason to believe
that the Committee violated 2 U.S.C. S 441b, find reason to
believe that Swann & Haddock violated 2 U.S.C. S 441b, and add
these violations to those at issue in MUR 3342.

5. M cAuliffe, Kelly. Furlong, Aldrich, & Siemens, now
~McAuliffe, Kelly, Raffaelli a Siemens -

~Washington, D.C.

% McAuliffe, Kelly, Raffaelli and Siemens is a partnership.
According to a memorandum apparently from Terance McAuliffe,

"- representatives of the Committee made telephone calls to other
parts of the country from the firm's offices totaling $53.62 which

~were subject to reimbursement. (Attachment 1, page 23). The
~Committee reimbursed $5.36, leaving $48.26 outstanding.

Because these calls appear to have been campaign related,
they constituted advances and thus contributions by the firm to
the Committee and are not subject to debt settlement. This Office
recommends that the Commission reject the Committee's debt
agreement with McAuliffe, Kelly, Raffaelli and Siemens because the
debt is not subject to debt settlement, and require that the
resulting in-kind contribution be included by the Committee among
its unitemized receipts and expenditures.

b. Individuals

The Committee's response concerning the twenty-one debts owed
individuals which were cited in the Commission's October, 1990,
determinations consists of a chart (Attachment 1, page 27) and
other supporting documentation (Attachment 1, pages 28-136). The
chart shows the purposes of the expenditures making up each debt,



the amounts paid by the Committee, the portions of the
expenditures which result in contributions by the individual.
involved, any previous contributions received from the same
person, and the amounts to be refunded.

1. Those Owed $1,0O00 or less

The Commission identified five individuals owed $1,000 or
less in original debt for "travel reimbursement" or "travel
expenses." As staff members, these five would have been entitled
to the transportation exemption but not to the subsistence cost
exemption provided at former 11 C.F.R. l0O.7(b)(8); i.e., any
advances they made for their own subsistence costs would have
resulted in contributions.

The Committee has confirmed that all five, Denise Gaumer,
Deborah Johns, Judy Lavoie, Linda Sinoway, and Kathleen Steele
were in fact staff members. As can be seen on the Committee's
chart (Attachment 1, page 27), portions of each of the debts owed
these individuals were for exempt transportation costs. In only
one instance did the amount owed for expenses other than
transportation exceed the amount ultimately paid by the Committee
to the individual as settlement of the debt. (See also Attachment
1, pages 28-60). Therefore, as to the debts owed Denise Gaumer,
Judy Lavoie, Linda Sinoway, and Kathleen Steele, this Office
recommends that the Commission find that no in-kind contributions
resulted from the non-payments at issue. With regard to the debt
owed Deborah Johns, this Office recommends that the Commission
require that the amount of Ms. Johns' resulting in-kind
contribution to the Committee, or $64.45, be added to the
Committee's reported unitemized contributions.

Three other individuals made expenditures and thus advances
which were not covered by either the transportation or the
subsistence exemption. Joyce Aboussie, a staff member, made
outlays for "lodging, meals and supplies" totaling,$452.43,' while
volunteer Chip Fagadau purchased "postage" for $220 and volunteer
Samuel Tennebaum was owed $309.30 for "Special Event/Food £
Beverages." After subtracting the Committee's repayments, these
individuals were still owed $407.19, $198.00 and $278.37
respectively. This Office recommends that the Commission require
that the Committee report the first and third amounts as itemized
in-kind contributions and expenditures, and add the second to the
amount of unitemized contributions and expenditures received and
made. Because Samuel Tennebaum also made a $1,000 direct :
contribution to the Committee, his total contributions reached
$1,278.37. Therefore, this Office recornmends that the Commission
find reason to believe that the Committee violated 2 U.S.C.
S 441a(f) by accepting an excessive contribution from Mr.
Tennebaum, and add this violation to those at issue in MUR 3342.



2. Those Owed More Than $1,000

a. Staff Members

Five of the individuals owed more than $1,000 were paid staff
members who were thus not entitled to the exemption for
subsistence expenditures These were Donna Bazile, William
Fleming, Randy L. Howey, Michele Mandell, and Robert Stolt:.
(Attachment 1, pages 61-86).

Of the $1,795.89 owed Donna Bazile, $133.25 was for exempt
transportation and the rest for "lodging, meals." The Committee's
$897.95 payment left $764.69 outstanding. This Office recommends
that the Commission find that the outstanding debt owed Ms. Bazile
must be reported as an in-kind contribution and expenditure.

In the case of William Fleming, the original debt of
$3,676.36 included $141.08 in exempt transportation. The
Committee paid Mr. Fleming $1,838.18, leaving $1,697.10 in
non-exempt expenditures unrepaid. According to the proposed debt
settlement agreement, the debt involved "Operational
Expenses/Travel." This Office recommends that the Commission find
that the outstanding debt owed Mr. Fleming must be reported as an
in-kind contribution and expenditure. In addition, because Mr.
Fleming also made a $25.00 direct contribution and another $900 in
in-kind contributions, bringing his total to $2,622.10, this
Office recommends that the Commission find reason to believe that
the Committee violated 2 U.S.C. S 441a(f) by accepting this
excessive contribution, find reason to believe that William
Fleming violated 2 U.S.C. S 441a(a)(1)(A), and add these
violations to those already at issue in MUR 3342.

According to the debt settlement agreement submitted by the
Committee, Randy L. Howey was owed $6,349.04 for "Misc. Campaign
Expenses." The Committee has more recently stated that $136.53 of
this amount was for exempt transportationiwhile $6,000 was for
"Voluntary Services Rendered,"ad$1.1wsfrOte
Expenses." (See Attachment 1, page 27). The Committee repaid
$3,500 in October, 1989, with the reported purposes of the
disbursement being "Services Rendered, Travel, Office Supplies,
Postage."

As stated above, Mr. Howey was a paid Committee staff member.
The only indication of any acceptance of a change in employiment
status as to part of the debt owed is his signature on the debt
settlement agreement.

Pursuant to 11 C.F.R. S lO0.7(b)(3), "the value of services
provided without compensation by any individual who volunteers on
behalf of a candidate or political committee is not a
contribution." Thus, the issue arises as to whether, under the
regulations in force at the time the debt settlement request was
submitted by the Committee, the Committee could have changed the
status of a paid staff person to that of a volunteer and thereby
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avoided having non-payment of a portion of sjlary owed become a
contribution from the staff person involved.-

The Commission earlier addressed this issue in DSR 86-20
which included requested approval of the settlement of a debt owed
by Americans for Hart to a staff member for "salary." While
considering that request, the Commission posed a series of
questions to the Hart committee concerning the employee's job
title and duties, and whether or not she had ever served without
salary. That committee responded that employment arrangements
between itself and its employees had included the "mutual
understanding" that employees would be paid subject to "the
availability of funds." The Commission accepted this explanation
and permitted the unpaid services to be considered volunteer
activity and not a contribution, pursuant to 11 C.F.R.
S 100.7(b)(3). See also DSR 87-3.

In the present situation it is not known whether the Gephardt
committee had a similar arrangement with its staff members
relating salary payments to availability of funds. Because only
one settlement with one staff person is involved here, this Office
does not recommend that the issue be further pursued. This Office
does recommend that the Commission determine that there is
no longer a debt owed Randy L. Howey.

Michele Mandell was owed $1,451.90. The Committee states
that $335.16 of this amount was for exempt transportation costs
and the remaining $1,116.74 for "Other Expenses." The Committee's
payment to her of $1,000 leaves $116.74 outstanding. This Office
recommends that the Commission determine that the amount
outstanding results in a contribution to be added to the
Committee's unitemized receipts and expenditures.

Finally, Robert Stoltz was owed $1,481, none of which was for
exempt transportation. According to the proposed debt settlement
agreement, Mr. Stoltz riadepayments for "Food, Auto, Lodging,
Supplies, Postage and Delivery." The Committee repaid $1,200,
leaving $281 still unrepaid. This Office recommends that the
Commission require that the resulting in-kind contribution and
expenditure be reported.

b. Volunteers

The seven volunteers in this category are Mack E. Barham,
William F. Beuck, II, John B. Crosby, Ron Fried, Richard Hughes,
Richard Moe and Jody Severson.

3. Pursuant to the present regulations, such a change is
permissible provided that the committee produces a written
statement from the individual stating his or her willingness to be
considered a volunteer. 11 C.F.R. S 116.6(a).
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Mack I. Barham was owed $1,164.22, none of which was for
exempt transportation or subsistence. According to the debt
settlement agreement which he signed on September 6, 1988,
Mr. Barham's expenditures were for "Luncheon Meeting, Telephones."
(Attachment 1, page 86a). The Committee repaid $116.42 of this
amount. This Office recommends that the Commission require that
the resulting in-kind contribution and expenditure of $1,047.80 be
reported. Mr. Barham also made another, direct $1,000.00
contribution to the Committee, bringing his total to $2,047.80.
Thus, this Office recommends that the Commission find reason to
believe that the Committee violated 2 U.S.C. S 441a(f) by accepting
$1,047.80 in excessive contributions from Mr. Barham, find reason
to believe that Mark E. Barham violated 2 U.S.C. S 441a(a)(1)(A),
and add these violations to those at issue in MUR 3342.

The debt owed William F. Beuck totaled $2,337.00. According
to the Committee's chart, none of this amount was for exempt
transportation or subsistence, although, according to the proposed
debt settlement, the expenditures were for "air travel." The
Committee repaid $1,168.50, leaving an equal amount unreimbursed.
This Office recommends that the Commission require that the
resulting in-kind contribution and expenditure of $1,168.50 be
reported. This Office also recommends that the Commission find
reason to believe that the Committee violated 2 U.S.C. S 441a(f) by
accepting $168.50 in excessive contributions from Mr. Beuck, and
that this violation be added to those at issue in MUR 3342.

The amount owed John B. Crosby was $3,555.95. (Attachment 1,
pages 87-110). The proposed debt settlement agreement stated that
the debt involved "Travel Expenses." The Committee has since
indicated on its chart at that $1,087.18 of this sum was for exempt
transportation and $625.70 for exempt subsistence, leaving
S1,843.07 in "Other Expenses." The Committee's payment of $385
leaves $1,458.07 not reimbursed. This Office recommends that the
Commission require that the resulting in-kind contribution and
expenditure be reported. This Office also recommends that the
Commission find reason to believe that the Committee violated
2 U.s.c. S 441a(f) by accepting the excessive amount of $458.07
from Mr. Crosby, and that this violation be added to the excessive
contributions being addressed in MUR 3342.

The debt settlement agreement submitted by the Committee with
regard to the debt owed Ron Fried showed a total of $1,671.27.
(Attachment 1, pages 111-114). More recently the Committee has
stated that $1,204.30 of this amount represented a duplicate
invoice, reducing the amount owed to $466.97. (Attachment 1, page
27, footnote). According to the Committee's chart, all of this
amount was for exempt subsistence; however, the receipts attached
show $267.00 for what, in Mr. Fried's case, would be exempt
transportation. Either way, no reportable and/or excessive
contribution apparently resulted. Therefore, this Office
recommends that the Commission determine that no in-kind
contribution results from the non-payment at issue.



--11--

The debt settlement agreement submitted with regard to thedebt owed Richard Hughes showed a total of $3,807.54 for "AirTravel." (Attachment 1, page 114a). The chart submitted by theCommittee more recently lists the entire $3,807.54 under "Otherexpenses." The $380.75 paid by the Committee leaves $3,426.79 notrepaid. This Office recommends that the Commission require thatthe resulting in-kind contribution and expenditure be reported.Mr. Huzghes also made another $100 contribution to the Committee,bringjing his total to $3,526.79. This Office thus recommends thatthe Commission find reason to believe that the Committee violated
2 U.S.C. S 441a(f) by accepting $2,526.79 in excessivecontributions from Mr. Hughes, find reason to believe that RichardHughes violated 2 U.S.C. $ 441a(a)(l)(A), and add these violations
to those already at issue in MUR 3342.

The amount reported as owed Richard Moe was $2,698.95.(Attachment 1, pages 115-130). The purpose shown in the debtsettlement agreement was "Travel Reimbursements." More recently,
the Committee's chart shows that $1,088.06 was for exempt
transportation costs and $1,309.48 for exempt subsistence, with$301.41 having been used for other expenses. The Committee's
repayment of $269.90 leaves $31.51 not reimbursed. This Officerecommends that the Commission require that the resulting in-kindcontribution and expenditure of $31.51 be reported by the
Committee.

The debt settlement agreement submitted with regard to thedebt owed Jody Severson showed a total of $9,805.99 for "Campaign
Materials." (Attachment 1, page 131). The Committee's chart nowshows that $304.11 of this amount was for exempt transportation,
$4,500 for "Voluntary Services Rendered," n $5,001.88 for "OtherExpenses." Two invoices totaling $2,329.11 for "Consulting Fees -National Labor Brochure," and "Outside Cost Invoice - Version *1 -National Labor Brochure," have also been supplied. (Attachment 1,pages 132-133.) The Committee ,has paid $5,900 of the amount owed.

The chart prepared by the Committee indicates that JodySeverson was not a staff member; this individual apparently servedboth as a consultant with regard, inter alia, to the preparation ofbrochures and as a volunteer. If the $304.11 in exempt
transportation and $4,500 assertedly related to volunteer servicesare subtracted from the debt owed, the remaining $5,001.88 cited asbeing for other expenses is more than covered by the Committee's
$5,900 payment. This Office recommends that the Commission
determine that no contribution results from the non-paymenlat
issue, 

r +

3. Debt Owed The Ron. Tom Daschle

The Committee's debt settlement request also included a debtsettlement agreement apparently signed by a representative ofCongressman Tom Daschle's own authorized committee. (Attachment 1,page 134). The debt totaled $300.13 and was for "travel/lodging."
Because of uncertainty as to the actual creditor involved, the
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Commission requested that the Committee provide detailed
information regarding the nature of this debt, including
clarification of whether it was owed Mr. Daschle as an individual
or his committee.

Information provided by the Committee states that the charges i
making up this debt were on Mr. Daschle's personal credit card.
(Attachment 1, page 27 (footnote), and pages 135-136.) They
included $209.00 in exempt transportation costs and $91.13 in
exempt subsistence. The Committee paid $30.01 of the debt. This
Office recommends that the Committee find that no in-kind
contribution results from the non-payment of the remaining debt.

c. Debt Owed Trammel Crow

The Committee included in its original debt settlement
request a debt owed Trammel Crow in the amount of $3,936.00 for"Air Travel." (Attachment 1, page 137). This debt was originally
included by this Office among those owed individuals; however, it~nov appears that the Trammel Crov here at issue is in fact a

~business. Trammel Crow was apparently a partnership at the time
the expenditures at issue were made and as of the dates on the~debt settlement agceement; according to the Texas Corporations
Division, an entity at the same address and registered under the~name of Trammel Crow Company was incorporated on December 28,
1990. The debt settlement agreement submitted by the Committee

T was signed on August 28, 1989, by the "Managing Partner." ,

O According to documentation recently provided by the
~Committee, the amount owed Trammel Crow was for a plane trip from

Dallas, Texas to Minneapolis, Minnesota on February 19, 1988, by i~~the candidate and five other individuals. (Attachment 1, pages i138-139). The amount was based upon first class quotes of $656C per passenger. The Committee repaid $393.60 of this amount, i
: ) leaving $3,542.40 still unreimbursed.

~There is no indication that Trammel Crow was in the business
of providing air transportation. Thus this Office recommends that
the Commission reject the Committee's proposed debt settlement
agreement with this creditor because the debt is not subject to
settlement. Further, the amount of the debt less the Committee's
payment became a reportable contribution to the Committee by the
partnership of $3,542.40, and resulted in an excessive
contribution of $2,542.40. Therefore this Office recommends that
the Commission find reason to believe that the Committee violated
2 U.S.C. S 441a(f), find reason to believe that Trammel Crow
violated 2 U.s.c. s 441a(a)(l)(A), and add these violations to
those at issue in MUR 3342.
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d. Political Comsittees

1. Candidate Committees

As stated above, 2 U.S.C. S 441(a)(1)(A) limits to $1l000 theamount which any person may contribute to a candidate or his orher authorized committee per election. U.S.c. S 431(11) includesa committee in its definition of 'person.' 2 U.S.C.S 441a(a)(2)(A) permits multicandidate committees to contribute upto $5,000 to a candidate or his or her committee per electionshowever, pursuant to 2 U.S.C. S 4 32 (e)(3)(A), no multicandidate
committee may be designated as an authorized committee of acandidate, and it thus follows that no authorized candidatecommittee may become a multicandidate committee. 2 u.s.c.5 432(e)(3)(B) does permit authorized committees to makecontributions of no more than $1,000 to other authorized
committees.

The Committee submitted three debt settlement agreements withauthorized committees, these being the Anthony Campaign Committee,Levin for Congress, and Slattery for Congress. There was no4, evidence that these debts had been incurred in the ordinary courseof business. The Commission instructed the Committee to amend its: reports to show the full amount of these debts as contributions
r and to repay any amounts in excess of the statutory limitations.

" According to a second chart supplied by the Committee and toCommittee reports, (Attachment 1, page 140), the total amount of()debt owed the Anthony Campaign Committee, a/k/a Beryl Anthony for1 Congress Campaign Committee, was $4,105.25. The debt settlement" agreement stated that this was for "Printing/Postage.' The
- Committee paid $410.53, leaving $3,694.72. This Office recommendsthat the Commission require that the resulting in-kind- contribution and expenditure be reported by the Committee. Inaddition, because the Anthony Campaign Committee had already made,C)a $1,000 contribuhion to the Committee, its total contributions~reached $4,694.72, resulting in excessive contributions of$3,694.72. This Office recommends that the Commission find reasonto believe that the Committee violated 2 U.S.C. S 441a(f) byaccepting this excessive contribution, find reason to believe thatthe Anthony Campaign Committee and Joseph Hickey, as treasurer,violated 2 u.s.c. 5 441a(A)(1)(A), and add these violations to

those at issue in MUR 3342.

The amount of debt owed Levin for Congress was $613.65 for"Telephones." The Cosimittee paid $61.37 thereby reducing theoutstanding debt to $552.28. This Office recommends that theCommission require that the Committee report the remaining debt asan in-kind contribution and expenditure. Because the Levincommittee also made a direct contribution of $1,000 to theCommittee, the aggregated contributions reached $1,552.28,resulting in an excessive amount of $552.28. This Office thusalso recommends that the Commission find reason to believe thatthe Committee violated 2 U.S.C. 5 441a(f) by accepting this
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excessive contribution and add this violation to those at issue in
MUR 3342. A refund of $552.28 is due.

Slattery for Congress was owed $4,604.63 for "Postage and
supplies." The Committee paid $480.46. leaving $4,324.17 *sthe outstanding debt. This Office recommends that the Commission
require the Committee to report the remaining $4,324.17 as anin-kind contribution and expenditure. This amount exceeds theSlattery committee's contribution limitation by $3,324.17; thus,this Office recommends that the Commission find reason to believethat the Committee violated 2 U.S.C. S 441a(f) by accepting this
excessive contribution, find reason to believe that Slattery for
Congress and Mike van Dyke, as treasurer, violated 2 U.S.C.
S 441a(a)(1)(A), and add this violation to those at issue in
JIUR 3342.

2. Party Committees

The Committee also submitted two debt settlement agreementswith state party committees, the Vermont Democratic State
Committee and the Wyoming Democratic Party, both of which aremulticandidate committees. The amount owed the Vermont committeewas $150, and the Committee paid $100, leaving a $50 outstanding
debt. The Wyoming committee was owed $1,625 and the Committee
paid $300, leaving $1,325 owing. This Office recommends that theCommission require the Committee to report the resulting in-kind
contributions and expenditures.

I I . RECOMRENDATIONS

1. Reject the Gephardt for President Committee's proposed debt
settlement agreements with Patton, Boggs & Blow; Heard, Goggan,Blair and Williams; Katz, Kutter, Haigler, Alderman, Davis, Marks
& Rutledge; Swann & Haddock; and McAuliffe, Kelly, Raffaelli and
Siemens.

I --2. Require the Gephardt for President Committee to report the
resulting in-kind contributions and expenditures from Patton,
Boggs & Blow; Heard, Goggan, Blair and Williams; and McAuliffe,
Kelly, Raffaelli and Siemens.

3. Find reason to believe that the Gephardt for President
Committee violated 2 U.s.c. $ 441a(f) by accepting excessive
contributions from Heard, Goggan, Blair and Williams, SamuelTennebaum, William Fleming, Mack E. Sarham, William F. Beuck, John
B. Crosby, Richard Hughes, Trammel Crov, 'the Ahthony Campaign
Committee, the Levin for Congress Committee, and the Slattery for
Congress Committee, and add these violations to those at issue in
MUR 3342.

4. Find reason to believe that Heard, Goggan, Blair and Williams
violated 2 U.S.C. s 441a(a)(l)(A), and add this violation to those
at issue in IIUR 3342.

: : i i ! i :!! -
i:: ?!/ i
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5. Find reason to believe that Mack E. Barham, William Fleming,
and Richard Hughes violated 2 U.s.c. s 441a(a)(l)(A) and add these
violations to those at issue in MUR 3342.

6. Find reason to believe that Trammel Crow violated 2 U.s.c.
S 441a(a)(l)(A) and add this violation to those at issue in
MUR 3342.

7. Find reason to believe that the Beryl Anthony for Congress
Campaign Committee and Joseph Hickey, as treasurer, and the
Slattery for Congress Committee, and Mike Van Dyke, as treasurer,
violated 2 U.s.c. s 441a(a)(l)(A), and add these violations to
those at issue in MUR 3342.

8. Find reason to believe that the Gephardt for President
Committee and S. Lee Kling, as treasurer, violated 2 U.S.C.
S 441b by accepting contributions from Katz, Kutter, Haigler,Alderman, Davis, Marks and Rutledge and from Swann & Haddock, and
add these violations to those at issue in MUR 3342.

9. Find reason to believe that Katz, Kutter, Haigler, Alderman,J Davis, Marks and Rutledge and Swann & Haddock violated 2 U.S.C.
|S 441b and add these violaions to those at issue in MUR 3342.

: 10. Determine that no in-kind contributions resulted from the
Gephardt for President Committee's failure to repay in full

T expenditures made by Denise Gaumer, Judy Lavoie, Linda Sinoway,
and Kathleen Steele.

0O
11. Require the Gephardt for President Committee to report as~unitemized contributions the unreimbursed portions of expenditures

F made by Deborah Johns and Chip Fagadau which do not qualify as
exempt transportation or subsistence expenditures.

12. Require the Gephardt for President Committee to report asiOin-kind-contributions and expenditures the unreimbursed portions
. of the expenditures made by Joyce Aboussie. and Samuel Tennebaum.

13. Require the Gephardt for President Committee to report as
in-kind contributions and expenditures the unreimbursed portions
of the non-exempt expenditures made by staff members Donna Bazile,
William Fleming, Michele Mandell, and Robert Stoltz.

14. Determine that there is no longer a debt owed Randy L. Howey.

l5. Require the Gephardt for President Committee to report as
in-kind contributions and expenditures the unreimbursed portions
of non-exempt expenditures made by volunteers Mack E. Barham,
william F. Beuck, John B. Crosby, Richard Hughes, and Richard Moe.

16. Determine that no in-kind contributions resulted from the
Committee's failure to repay in full expenditures made by Ron
Fried and Jody Severson.
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16. Determine that no in-kind contribution resulted from the
Committee's failure to repay in full expenditures made by
the Hon. Tom Daschle.

17. Require the Gephardt for President Committee to report as
in-kind contributions and expenditures the unreimbursed portion of
expenditures made by Trammel Crow.

18. Require the Gephardt for President Committee to report as
in-kind contributions and expenditures the unreimbursed portions
of expenditures made by the Anthony Campaign Committee, the Levin
for Congress Committee and the Slattery for Congress Committee.

19. Require the Gephardt for President Committee to report as
in-kind contributions and expenditures the unreimbursed portions
of expenditures made by the Vermont Democratic State Committee and
the Wyoming Democratic Party.

20. Approve the appropriate letters and the attached Factual and
Legal Analyses.

21. Close the file in DSR 90-16.

Attachments

1. Committee Response and Attachments
2. Factual and Legal Analyses (10)

Staff Assigned: Anne Weissenborn



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of ) DSR 90-16
) and

Gephardt for President Committee, Inc. ) MUR 3342

CERTI FICATION

I, Marjorie W. Emfons, recording secretary for the

Federal Election Commission executive session on February 25,

1992, do hereby certify that the Commission decided by a

vote of 6-0 to take the following actions with respect to

the above-captioned matters:

1. Reject the Gephardt for President
Committee's proposed debt settlement
agreements with Patton, Boqgs & Blow;
Heard, Goggan, Blair and williams;
Katz, Rutter, Haigler, Alderman, Davis,
Harks & Rutledge; Swann & Haddock; and
and McAuliffe, Kelly, Ref faelli and
Siemens.

2. Find reason to believe that the Gephardt
for President Committee violated 2 U.S.C.
$ 441a(f) by accepting excessive contri-
butions from Heard. Goggan, Blair and
Williams, Samuel Tennebaum, William
Fleming, Mack E. Barham, William F. Beuck,
John B. Crosby, Richard Hughes, Trammel
Crow Company, the Anthony Campaign
Committee, the Levin for Congress
Committee, and the Slattery for Congress
Committee, and add these violations to
those at issue in MUR 3342.

(continued)
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MR 3342
February 25, 1992

3. Find reason to believe that Heard, Goggan,
Blair and Williams violated 2 U.s.c.
S 441a(a)(l)(A), and add this violation to
those at issue in MLUR 3342.

4. Find reason to believe that Mack K. Barham,
William Fleming, and Richard Hughes
violated 2 U.S.C. S 441a(a)(1)(A) and add
these violations to those at issue in
MUR 3342.

5. Find reason to believe that Trammel Crow
Company violated 2 U.S.C. S 441a(a)(l)(A)
and add this violation to those at issue
in MR 3342.

6. Find reason to believe that the Beryl
Anthony for Congress Campaign Comittee
and Joseph Hickey, as treasurer, and the
Slattery for Congress Committee, and Mike
Van Dyke, as treasurer, violated 2 U.S.C.
S 441a(a)(1)(A), and add these violations
to those at issue in MUR 3342.

7. Find reason to believe that the Gephardt
for President Committee and S. Lee Iling,
as treasurer, violated 2 U.S.C. S 441b by
accepting contributions from Katz, Kutter,
Haigler, Alderman, Davis, Marks and Rutledge
and from Swann & Haddock, and add these
violations to those at issue in MUR 3342.

(continued)
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8. Find reason to believe that Katz, Kutter,
Haigler, Alderman, Davis, Marks and
Rutledge and Swarm & Haddock violated
2 U.s.c. S 441b and add these violations
to those at issue in MUR 3342.

9. Determine that no in-kind contributions
resulted from the Gephardt for President
Committee's failure to repay in full
expenditures made by Denise Gaumer, Judy
Lavoie, Linda Sinovay, and Kathleen Steele.

10. Require the Gephardt for President Committee
to report as unitemized contributions the
unreimbursed portions of expenditures made
by Deborah Johns and Chip Faqadau which do
not qualify as exempt transportation or
subsistence expenditures.

11. Require the Gephardt for President Committee
to report as in-kind contributions and
expenditures the unreimbursed portions of
the expenditures made by Joyce Aboussie.

12. Require the Gephardt for President Committee
to report as in-kind contributions and
expenditures the unreimbursed portions of
the non-exempt expenditures made by staff
members Donna Bazile, Michele Mandell, and
Robert Stoltz.

13. Determine that there is no longer a debt owed
Randy L. Howey.

(continued)
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14. Require the Gephardt for President Committee
to report as in-kind contributions and
expenditures the unreimbursed portions of
non-exempt expenditures made by volunteer
Richard Noe.

15. Determine that no in-kind contributions
resulted from the Committee's failure to
repay in full expenditures made by Ron
Fried and Jody Severson.

16. Determine that no in-kind contribution
resulted from the Committee's failure to
repay in full expenditures made by the
Hon. Tom Daschle.

17. Require the Gephardt for President Committee
to report as in-kind contributions and
expenditures -the unreimbursed portions
of expenditures made by the Levin for
Congress Committee.

18. Require the Gephardt for President Committee
to report as in-kind contributions and
expenditures the unreimbursed portions of
expenditures made by the Vermont Democratic
State Committee and the Wyoming Democratic
Party.

19. Approve the appropriate letters and Factual
and Legal Analyses.

(continued)



S 9

Federal Election Comission
Certification for DSR 90-16
and MUa 3342
february 25, 1992

Page 5

20. Close the file in DSR 90-16.

Commissioners Aikens, Elliott, McDonald, McGarry,

Potter, and Thomas voted affirmatively for the decision.

Attest:

Date
cretary of the Commission



~FEDERAL ELECTION COMMISSION

WASHINGTON, DC 2046)

~March 10, 1992
Robrt T. Bauer, Esquire
Judith L. Corley, Esquire
Perkins Cote
607 Fourteenth Street, N.W.
Washington, D.C. 20005-2011

Re: DSR 90-16 and MUR 3342
Gephardt for President
Committee
S. Lee King, as treasurer

Dear Mr. Bauer and Ms. Corley:

On February 25, 1992, the Commission considered theinformation which you submitted on December 11, 1991, incornnection with Debt Settlement Request 90-16, and took the
following actions:

1. Rejected the Gephardt for President Committee'sproposed debt settlement agreements with Patton, Boggs & Blow;Heard, Goggan, Blair and Williams; Katz, Kutter, Haigler,
Alderman, Davis, Marks & Rutledge; Swann & Haddock; andMcAuliffe, Kelly, Raffaelli and Siemens.

2. Found reason to believe that the Gephardt forPresident Committee and S. Lee Kling, as treasurer, violated2 U.S.C. S 441a(f) by accepting excessive contributions fromHeard, Goggan, Blair and Williams, Samuel Tennebaum, WilliamFleming, Mack E. Barham, William F. Beuck, John B. Crosby,Richard Hughes, Trammel Crow Company, the Anthony CampaignCommittee, the Levin for Congress Committee, and the Slatteryfor Congress Committee, and added these violations to those at
issue in MUR 3342.

3. Found reason to believe that the Gephardt forPresident Committee and S. Lee Kling, as treasurer, violated2 U.S.C. S 441b by accepting contributions from Katz, Kutter,Haigler, Alderman, Davis, hlarks and Rutledge and from Swann &Haddock, and added these violations to those at issue in MLJR
3342.

4. Determined that no i2-kind contributions resulted fromthe Gephardt for President Committee's failure to repay in fullexpenditures made by Denise Gaumer, Judy Lavoie, Linda Sinoway,
and Kathleen Steele.

5. Required the Gephardt for President Committee toreport as unitemized contributions the unreimbursed portions of
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expenditures mad. by Deborah Johns and Chip Fagadau which do not
qualify as exempt transportation or subsistence expenditures.

6. Required the Gephardt for President Committee to
report as in-kind contributions and expenditures the
unreimbursed portion of the expenditures made by Joyce Aboussie.

7. Required the Gephardt for President Committee to
report as in-kind contributions and expenditures the
unreimbursed portions of the non-exempt expenditures made by
staff members Donna Bazile, Michele Mandell and Robert Stolt:.

8. Determined that there is no longer a debt owed Randy
L. Howey.

9. Required the Gephardt for President Committee to
report as an in-kind contribution and expenditure the
unreimbursed portions of non-exempt expenditures made by
volunteer Richard Moe.

10. Determined that no in-kind contributions resulted from
the Committee's failure to repay in full expenditures made by
Ron Fried and Jody Severson.

11. Determined that no in-kind contribution resulted from
the Committee's failure to repay in full expenditures made by
the Hon. Tom Daschle.

12. Required the Gephardt for President Committee to
report as in-kind contributions and expenditures the
unreimbursed portions of expenditures made by the Levin for
Congress Committee.

13. Required the Gephardt for President Committee to
report as in-kind contributions and expenditures the
unreimbursed portions of expenditures made by the Vermont
Democratic State Committee and the Wyoming Democratic Party.

14. Closed the file in DSR 90-16.

The Factual and Legal Analysis, which formed a basis for
the Commission's determinations in MUR 3342, is attached for
your information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against your clients. You may submit
any factual or legal materials that you believe are relevant to
the Commission's consideration of this matter. Please submit
such materials to the General Counsel's Office within 15 days of
your receipt of this letter. Where appropriate, statements
should be submitted under oath.

In the absence of any additional information demonstrating
that no further action should be taken against your clients, the
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Commission may find probable cause to believe that a violation
has occurred and proceed with conciliation.

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
S 111.18(d). Upon receipt of the request, the OfI-ce of the
General Counsel will make recommendations to the Commission
either proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
pursued. The Office of the General Counsel may recommend that
pre-probable cause conciliation not be entered into at this time
so that it may complete its investigation of the matter.
Further, the Commission will not entertain requests for
pre-probable cause conciliation after briefs on probable cause
have been mailed to the respondent.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. In addition, the Office of the General
Counsel ordinarily will not give extensions beyond 20 days.

This matter will remain confidential in accordance with
2 U.S.C. 55 437g(a)(4)(B) and 437g~a)(12)(A), unless you notify
the Commission in writing that you wish the investigation to be
made public.

If you have any questions, please contact Anne A.
Weissenborn, the attorney assigned to this matter, at (202)
219-3400.

Sincerely,

.

Joan D. Aikens
Chairman

Enclosure
Factual and Legal Analysis



FEDERAL ELECTION COMMISSION-

FACTUAL AND LEGAL ANALYSIS

RESPONDENTS: Gephardt for President Committee MUR: 3342

S. Lee Rling, as treasurer

I. GENERJATION OF MATTER

On October 30, 1990, the Commission made a series of

determinations with regard to the request by the Gephardt for

President Committee, Inc. ("the Committee") for approval of 298

debt settlements with 296 companies, individuals and political

committees. See Debt Settlement Request 90-16. The Commission

determined that the great majority of the settlements would not

result in violations of the Federal Election Campaign Act ('the

Act") or the Commission's regulations. The Commission did,

however, approve the submission of questions to the Committee about

the exact nature of the services reflected in debts owed by the

Committee to certain law firms. In addition, the Commission

instructed the Committee to amend its reports to show as

contributions all or portions of debts owed twenty-two named

individuals and five political committees which did not arise from

activities exempt from the definition of contribution, and to

refund any amounts of such non-exempt debts in excess of $1,000.

No determinations were made at that time regarding excessive or

corporate contributions.

On December 11, 1991, counsel for the Committee submitted a

response to the Commission's requests and determinations together

with certain supporting documentation. The Committee has

indicated, in an attachment to its response, its intention to
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refund certain excessive contributions; however, no information has

been furnished, as yet, indicating that such refunds have in fact

been made.

II. * ACTUAL AND LEIGAL ANALYSIS

a. Debts Owed Law firms

As stated above, the Commission approved questioning the

Committee about the services provided by certain creditor law firms

vith which the Committee had entered into debt settlement

agreements. The purpose of the questions was to determine the

exact nature of these services in order to ascertain whether these

services had been provided in the ordinary course of the law firms'

businesses and whether the debts were thus subject to settlement.

2 U.S.C. S 431(8) and (9) and 2 U.S.C. S 441b define

"contribution" and "expenditure" to include any loan or advance

made for purposes of influencing, or in connection with, a federal

election. The Commission's regulations provide that corporate

vendors may extend credit to political committees without such

credit being considered an advance, and thus a contribution,

provided they do so in the ordinary course of business.

Corporations may also settle or forgive debts if such settlement or

forgiveness is considered commercially reasonable, one criterion

for which is that the debt must have been incurred in the ordinary

course of business. Former 11 C.F.R. S 114.10 and present

11 C.F.R. SS 116.3 and 116.4. At the time the debt settlements

here at issue were submitted for approval, it was Commission policy

to extend such possibilities for advances and settlement or

forgiveness of debt to non-corporate vendors as well; this policy



is now reflected in the Commission's regulations at 11 C.F.R.

116.4(a).1

Heard, Goggan, Blair £ Williams is a partnership. The debt

settlement agreement signed on behalf of this firm stated that the

purpose of the obligation was "Various Campaign Expenses." The

outstanding balance was $21,677.84, of which the firm agreed to

accept $2,167.78, or 10%, in settlement. Thus $19,510.05 was not

to be repaid.

The information recently supplied by the Committee indicates

that the $21,677.84 involved the following services:

Flight charges - $11,271.34
Party - 2,000.00
Receptions - 3,415.60
Stationery - 973.42
Stamps - 90.42
Invitations - 180.13
Planning meeting - 1,126.67
Accommodations - 1,794.88

(Hotels)
Shipments - 47.75
TV news taping - 618.97
Mileage reiab. - 158.66

21,677.84

Because these kinds of services do not appear to have been related

to the provision of legal services or to have been within the scope

of services ordinarily provided by law firms, the total amount of

the debt owed, or $21,677.84, was apparently made up of advances and

thus contributions to the Committee.

1. The analysis of the debts here at issue applies the debt
settlement regulations in effect at the time the debt settlement
agreements were submitted for Commission review, i.e., those in
effect as of March 30, 1990.



Pursuant to 2 U.s.c. S 441a(a)(l)(A), no person may make a

contribution to a candidate committee in excess of $1,000 per

election. 2 U.S.C. 5 431(11) defines "person" to include a

partnership. 2 U.S.C. S 441a(f) prohibits committees from accepting

contributions in excess of the limitations established by this

section. Thus, there is reason to believe that the Committee

violated 2 U.S.C. S 441a(f) by accepting excessive contributions

from Heard, Goggan, Blair and Williams.

2. KatZ, Kutter, Haigler, Alderman, Eaton & Davis, nov
Katz, Kutter, Hai'gler, Alderman, Davis, Marks &
Rutledge - Talilahassee. Florida'

Katz, Kutter, Haigler0 Alderman, Davis, Marks & Rutledge is

an incorporated entity. The Committee reported debts owed this

firm of $5,454.63. According to the debt settlement agreement

entered into by the Committee and the firm, the Committee paid

$717.54 of this debt, leaving $4,737.09 owing.

Information recently supplied by the Committee shows that

Katz, Kutter billed Swann & Haddock, another Florida law firm, on

December 9, 1987, January 15, 1988, and February 3, 1988, for

a total of $5,454.63 in costs incurred on behalf of the Gephardt

campaign. These costs were for the following services:

Political meetings - $1,383.00
Federal Express - 131.36
Photocopies - 394.15
Telephone - 2,405.08
Postage - 570.33
Hotel - 210.90
Rental car - 365.41
Travel - 267.00
Envelopes - 41.70
Courier - 30.20
Word processing - 65.00
Office equipment - 8.35
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Telefax & Telecopying - 42.30
Sales tax - 127.85

$6,042.63
Payments -348.00 (1/5/88)

Airline Credits -240.00

It is not known at this time why these bills were initially

submitted to Swann & Haddock. It appears from the debt settlement

agreement with Katz, Kutter that the Committee considered itself

indebted to that firm for these particular expenditures.

The services involved in this debt, in particular those for

"political meetings," appear to have been extended in connection

with political activities, not in relationship to the provision of

legal or other professional services. Thus, they do not appear to

have been within the scope of services ordinarily provided by law

firms, which results in all or part of the remaining debt owed

having constituted a contribution to the Committee.

Pursuant to 2 U.S.C. S 441b, political committees may not

accept contributions from corporations. Thus, there is reason to

believe that the Committee violated 2 U.S.C. S 441b by accepting

corporate contributions from Katz, Kutter, Haigler, Alderman,

Davis, Marks and Rutledge.

3. Swann & Haddock - Tallahassee, Florida

Swann & Haddock is also an incorporated entity. The

information provided by the Committee indicates that the $2,930.04

debt owed this law firm was for the following:

Air Travel (two tickets) - $ 230.00
Federal Express - 382.50
Meetings - 287.59
Hotel - 97.05
Mileage - 28.50
Telephone charges - 403.04
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Postage - 551.26
Courier - 15.00
Photocopies - 489.60
Breakfasts (75) - 356.25
Buffet (15) - 89.25

$2,9 004

The Committee paid $293.04, leaving $2,637.40 remaining.

According to information supplied recently by the Committee,

Swann & Haddock permitted the Committee to use its postage meter

in order to send out a mailing to convention delegates. It also

appears that the breakfasts and buffet were procured through a club

to which Edward Haddock belonged, but were billed to the law firm.

Again, many of these expenditures, in particular those for postage,

breakfasts and the buffet, appear to have been political in nature

rather than having been provided in connection with the provision of

legal or other professional services. Thus, the debt constituted an

in-kind contribution from an incorporated entity. There is reason

to believe that the Committee violated 2 U.S.C. S 441b as to this

contribution.

b. Individuals

The Committee's recent response concerning twenty-one debts

owed individuals cited in the Commission's October, 1990,

determinations consists of a chart (Attachment 1) and other

supporting documentation. The chart shows the purposes of the

expenditures making up each debt, the amounts paid by the Committee,

the asserted portions of the expenditures which result in

contributions by the individuals involved, any previous

contributions received from the same person, and the amounts to be

refunded. Pursuant to former 11 C.F.R. S lOO.7(b)(8), unreimbursed



-- 7--i

expenditures made by volunteers for their own transportation up to ,

$1,000 and for their own subsistence costs were exempt from the !

definition of "contribution," as were $1,000 or less in unreimbursed

expenditures by staff members for their own transportation.

Advances become contributions at the time they are made.

1. Individual Oved Less Than $1,000

Volunteer Samuel Tennebaum was owed $309.30 for "Special

event/Food & Beverages." After subtracting the Committee's

repayment, this individual was still owed $278.37. Because Samuel

Tennebaum also made a $1,000 direct contribution to the Committee,

his contributions totaled $1,309.30. Therefore, there is reason to

believe that the Commaittee violated 2 U.S.C. 5 441a(f) by accepting

an excessive contribution from Mr. Tennebaum.

2. Those Owed More Than $1,000

a. Staff Mem~ber

William Fleming was owed an original debt of $3,676.36 vhich

included $141.08 in exempt transportation. The Committee paid

Mr. Fleming $1,838.18, leaving $1,697.10 in non-exempt expenditures

still owing. According to the proposed debt settlement agreement,

the debt involved "Operational Expenses/Travel." Because Mr.

Fleming also made a $25 direct contribution and another $900 in

in-kind contributions, bringing his total contributions, including

the original advances, to $4,460.28, there is reason to believe that

the Committee violated 2 U.S.C. S 441a(f) by accepting excessive

contributions from Mr. Fleming totaling $3,460.28.
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b. Volunteers

Mack 3. Barham vas owed $1,164.22, none of which was tor

exempt transportation or subsistence. According to the proposed

debt settlement agreement, Mr. Barham's expenditures were for

"Luncheon Meeting, Telephones." The Committee repaid $116.42 of

this amount. Mr. Barham also made another, direct, $1,000

contribution to the Committee, bringing his total contributions,

including the original advances, to $2,164.22. Thus, there is

reason to believe that the Committee violated 2 U.S.C. S 441a(f)

by accepting $1,164.22 in excessive contributions from Mr. Barham.

The debt owed William F. Beuck totaled $2,337. According to

the Committee's chart, none of this amount was for exempt

transportation or subsistence, although, according to the proposed

debt settlement, the expenditures were for "air travel." The

Committee repaid $1,168.50, leaving an equal amount still owing.

There is reason to believe that the Committee violated 2 U.S.C.

S 441a(f) by accepting $1,337 in excessive contributions from

Mr. Beuck.

The amount owed John B. Crosby was $3,555.95. The proposed

debt settlement agreement stated that the debt involved "Travel

Expenses." The Committee has since indicated on its chart that

$1,087.18 of this sum was for exempt transportation and $625.70

for exempt subsistence, leaving $1,843.07 in "Other Expenses."

The Committee's payment of $385 leaves $1,458.07 outstanding.

There is reason to believe that the Committee violated

2 U.S.C. $ 441a(f) by accepting the excessive amount of $843.07

from Mr. Crosby.
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The debt settlement agreement submitted with regard to the
debt owed Richard Hughes shoved a total of $3,807.54 for "Air

Travel." The chart submitted by the Committee more recently lists

the entire $3,807.54 under "Other Expenses.' The $380.75 paid by

the Committee leaves $3,426.79 still owing. Mr. Hughes also made

another $100 contribution to the Committee, bringing his total to

$3,907.54. Thus, there is reason to believe that the Committee

violated 2 U.S.C. S 441a(f) by accepting $2,907.54 in excessive

contributions from Mr. Hughes.

c. Debt Owed Trammel Crow

The Committee included in its original debt settlement

request a debt owed Trammel Crow in the amount of $3,936.00 for

"Air Travel." This debt was originally included by this Office

among those owed individuals; however, it appears that the Trammel

Crow here at issue is in fact a business. Trammel Crow was

apparently a partnership at the time the expenditures at issue

were made and as of the dates on the debt settlement agreement;

according to the Texas Corporations Division, an entity at the

same address and registered under the name of Trammel Crow Company

was incorporated on December 28, 1990. The debt settlement

agreement submitted by the Committee was signed on August 28,

1989, by the "Managing Partner."

According to documentation recently provided by the

Committee, the amount owed the Trammel Crow Company was for a

plane trip from Dallas, Texas to Minneapolis, Minnesota on

February 19, 1988, by the candidate and five other individuals.

The amount was based upon first class quotes of $656 per



passenger. The Committee repaid $393.60 of this amount, leaving

$3,542.40 still owed.

There is no indication that the Trammel Crow Company was in

the air transportation business in 1988. Thus, the original

amount of the debt became a reportable contribution of $3,936 to

the Committee by the partnership, and resulted in an excessive

contribution of $2,936. There is reason to believe that the

Committee violated 2 U.S.C. S 441a(f) in this regard.

d. Political Committees

As stated above, 2 U.S.C. S 441a(a)(l)(A) limits to $1,000

the amount which any person may contribute to a candidate or his

or her authorized committee per election. U.S.C. 5 431(11)

includes a committee in its definition of Wperson. w 2 u.s.c.

5 441a(a)(2)(A) permits multicandidate committees to contribute up

to $5,000 to a candidate or his or her committee per election;

however, pursuant to 2 U.s.c. S 432(e)(3)(A), no multicarididate ii

committee may be designated as an authorized committee of a

candidate, and it thus follows that no authorized candidate

committee may become a multicandidate committee. 2 U.S.c.

S 432(e)(3)(B) does permit authorized committees to make

contributions of no more than $1,000 to other authorized

committees.

The Committee submitted three debt settlement agreements with

authorized committees, these being the Anthony Campaign Committee,

Levin for Congress, and Slattery for Congress. There was no

evidence that these debts had been incurred in the ordinary course

of business.
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According to a second chart supplied by the Committee

(Attachment 2) and to Committee reports, the total amount of debt

owed the Anthony Campaign Committee was $4,105.25 for

"Printing/Postage." The Committee paid $410.53. leaving $3,694.72

due. Because the Anthony committee had already made a $1,000

contribution to the Committee, its total contributions reached

$5,105.25, resulting in excessive contributions of $4,105.25.

There is reason to believe that the Committee violated 2 u.s.C.

S 441a(f) by accepting this excessive contribution.

The amount of debt owed Levin for Congress was $613.65 for

"Telephones.' The Committee paid $61.37 thereby reducing the

outstanding debt to $552.28. Because the Levin committee also

made a direct contribution of $1,000 to the Committee, the

aggregated contributions, including the original advance, reached

$1,613.65, resulting in an excessive amount of $613.65. Thus,

there is reason to believe that the Committee violated 2 U.S.C.

S 44la(f) by accepting this excessive contribution.

Slattery for Congress was owed $4,804.63 for "Postage and

supplies." The Committee paid $480.46, leaving $4,324.17 as the

outstanding debt. The original advance exceeded the contribution

limitation by $3,804.63; thus, there is reason to believe that the

Committee violated 2 U.S.C. S 441a(f) by accepting this excessive

contribution.

Attachments

1. Chart of debts owed individuals
2. Chart of debts owed political committees

, i i:/ i z i !
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ATTACHMENT 2

GEPHARDT FOR PRESIDENT COMMITTEE. INC.
DEBT SETTLEMENTS

I- I I i I l II I = _ I • I I=_ - - - I I-= I -II I _
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Total Amount

of Debt
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Voluntay
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I. Camebumalmk
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CASH
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U-~~l
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Ye. Denise amer $691.46 $464.36 .______ .____ 6271 $357 fl $0.00 *JQYe... Dabre John, $190.40 $35.25'----_____-__ $10 ,1 . $16______.70 j9 ,o.00 ,f ......
Yes ' _,, Looe ' $940.42 $602.65---- '___.,_ _____ $337.77 $470.21 $0,00 $0.00"' ... 00.0 , l

Yes Und-o Sinowey $295.60 $29560 ____K)___ $0.00 $147.60 . $0.O !.00 $0..0 iOO
Y... Ketlen Ste $809.40 $866.16 _____ 43.24 $90.64 $0O.00 $100.00 $100.00 t$0

Ye. Jowe Abouoso 42.43 $0.00 _____$____ 452.43 $45.24 $407.1.1 $0.00 $... 0.00 $0
No Chp Fasd_u $220.00 $0.00 $0.00 ,___ $220.00 $22.00 $ 118.00 ... 0.00 $000 60
No Sael,_ Tennebaum $309.30 $0.00 $0.00 ,__ ,,_ $301!,30 $30,33 $ .2731.37 $1,000,00 $0. 00 . ..2701

Ye. Don Braile . .1,795.89 $133.25 _____ ____ i1,662.64 $667.156 *764.61 $100.00 $0.00 ........ J
Ye. Wila Fleng $3,676,36 $141.018 ____ .... ___ 21 3, ... $13i36.1i $1,697.10 $25.00 $3)00.00 16,22
Ye. R idL. Howey *6,349.04 .*.13.6.53 *0.00 e..O0.O. *212,S1 .$3500.00 $0.00 $0.00 $0O .0 ..0i
Ye. Mkohee Mandell $1,451.90 $335.16 $0.0_ ___ $1,11!6.74 $ 1,000.00 $116.74 $000 $0.00 $0
Ye. RoetSot $1l481.00 $0.00 _____ _____ $,41!.00 $1,200.O0 *2111.00 $0.00 $0.00 II
No Mack E. Barham $1,164.22 $0.00 $0.00 ...... __ $1,164.22 $116.42 $1,047.60 $1,O00.00 $00O0 , 1 04?
No winom F. buc $23700 $0.0 $0.0 _ _ *2.3.0. ,1.18.50 ,11.50.S $0.0 $00 jj
No John B. Crosby $3,555.15 $1.!,06.7.16 .4.!21.7 _____ 1,643.07 $36.00 *1,458.07 $0.00 0.00 jO , 4
N n F r-ied 466.97, $0.00 . ,,6.. .. ......_ $0.00 $)167.13 , ~ *OO 1.000.00 $0,.0
No Plohard Hughes *3r.6.7.54 $0.00 00,0 ______ * 07.54 *380.75 *3,426.76 $100J . ..00 09O *2,5

, ,, qiobad oe$261.0 $16,0 i .... .. . $31.4 $6.60$.51............12 .... . ,. .o.J

i*1.72.27.- $1,204.30 - $466.17 1*1.204.30 "- Dupliate Invoe).
" Permnd America Expro., Card.

Page 1 of 1
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ATTACHMENT 4

GEPHARDT FOR PRESIDENT COMMITTEE. INC.
DEBT SETTLEMENTS

Page 1 of 1

Tota Amount .1 Amount Paid By Amout Aple to Amount Previousl AmountPvelyAeo
Debt C mmo Contrbutko Umittlo CoHhntrue Contrbut Te. b id

Commito.______________________ CAIN WEKINO ______

Anton Cw~van Coinn. ,,. *.1 os;2S $405 3694.72 1,000,00 $0.00 _____,_________

$Iettewy for Conares .... 904.63 9 40.4 $4 324.!7 .$0.00 $0.00 $32.,

TOTAL: __ _ _ _ _ _ _ _ _ _ __I_ _ _ _ _ _ _ _ _ _ _ _ __ _ _ _ _ _ _ _ _ _ _$17.1 7
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~FEDERAL ELECTION COMMISSION
WASHINC, ON. DC .204

March 10, 1992
Oliver S. Heard, Jr., Esquire
Beard, Goggan, Blair & williams
1019 Tower Life Bldg.
San Antonio, TX 78205

RE: MUR 3342
Heard, Goggan, Blair &
williams

Dear Mr. Heard:

On February 25, 1992, the Federal Election Commission found
that there is reason to believe Heard, Goggan, Blair &
Williams violated 2 U.S.C. S 441a(a)(l)(A), a provision of the
Federal Election Campaign Act of 1971, as amended ("the Act").
The Factual and Legal Analysis, which formed a basis for the
Commission's finding, is attached for your information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against your firm. You may submit any
factual or legal materials that you believe are relevant to the
Commission's consideration of this matter. Please submit such
materials to the General Counsel's Office within 15 days of your
receipt of this letter. Where appropriate, statements should be
submitted under oath.

In the absence of any additional information demonstrating
that no further action should be taken against your firm, the
Commission may find probable cause to believe that a violation
has occurred and proceed with conciliation.

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
S 111.18(d). Upon receipt of the request, the Offie of the
General Counsel will make recommendations to the Commission
either proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
pursued. The Office of the General Counsel may jrecommend that
pre-probable cause conciliation not be entered into at this time
so that it may complete its investigation of the matter.
Further, the Commission will not entertain requests for
pre-probable cause conciliation after briefs on probable cause
have been mailed to the respondent.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
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prior to the due date of the response and specific good cause
mast be demonstrated. In addition, the Office of the General
Counsel ordinarily will not give extensions beyond 20 days.

If you intend to be represented by counsel in this matter,
please advise the Commission by completing the enclosed form
stating the name, address, and telephone number of such counsel,
and authorizing such counsel to receive any notifications and
other communications from the Commission.

This matter will remain confidential in accordance with
2 U.S.C. SS 437g(a)(4)(B) and 437g(a)(12)(A), unless you notify
the Commission in writing that you wish the investigation to be
made public.

For your information, we have enclosed a brief description
of the Commission's procedures for handling possible violations
of the Act. If you have any questions, please contact Anne A.

~Weissenborn, the attorney assigned to this matter, at (202)
219-3400.

Sincerely,

r Joan D. Aikens
Chairman

~Enclosures
Factual and Legal Analysis
Procedures

i Designation of Counsel Form



FEDERAL ELECTION COMMISSION

FACTUAL AND LEGAL ANALYSIS

RESPONDE NT: Heard, Goggan, Blair and Williams MUR: 3342

The Gephardt for President Committee ("the Committee") has

submitted to the Federal Election Commission a debt settlement

agreement signed on November 28, 1989, on behalf of Heard, Goggan,

Blair and Williams, a partnership, with regard to $21,677.84 in

debts owed by the Committee to this law firm. The debt settlement

agreement stated that the purpose of the obligation was "Various

Campaign Expenses." Pursuant to the agreement the firm agreed to

accept $2,167.78, or 10% of the outstanding balance, in settlement.

Thus, $19,510.05 was not to be repaid.

2 U.S.C. S 431(8) defines "contribution" to include any loan

or advance made for purposes of influencing a federal election.

The Commission's regulations provide that corporate vendors may

extend credit to political committees without such credit being

considered an advance, and thus a contribution, provided they do so

in the ordinary course of business. Corporations may also settle

or forgive debts if such settlement or forgiveness is considered

commercially reasonable, one criterion for which is that the debt

must have been incurred in the ordinary course of business. Former

11 C.F.R. 5 114.10 and present 11 C.F.R. SS 116.3 and 116.4. At

the time the debt settlement here at issue was submitted for

approval, it was Commission policy to extend such possibilities for

advances and for settlement or forgiveness of debt to non-corporate
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vendors as veli; this policy is nov reflected in the Commission's

regulations at 11 C.i.A. S 116.4(a).1

Information recently supplied by the Committee indicates that

the $21,677.84 owed involved the following services:

Flight charges - $11,271.34
Party - 2,000.00
Receptions - 3,415.60
Stationery - 973.42
Stamps - 90.42
Invitations - 180.13
Planning meeting - 1,126.67
Accommodations - 1,794.88

(Hotels)
Shipments - 47.75
TV news taping - 618.97
Mileage reimb. - 158.66

$s1f7L.8W4

Because these kinds of services do not appear to have been

related to the provision of legal services or to have been within

the scope of services ordinarily provided by law firms, the debt

owed Heard, Goggan, Blair & Williams was not subject to debt

settlement. As a result, the total amount of the debt owed, or

$21,677.84, was a contribution to the Committee.

2 U.S.C. S 441a(a)(1)(A), no person may make a contribution

to a candidate committee in excess of $1,000 per election.

2 U.S.C. S 431(11) defines "person" to include a partnership.

2 U.S.C. S 441a(f) prohibits committees from accepting

contributions in excess of the limitations established by this

1. The analysis of the debts here at issue applies the debt
settlement regulations in effect at the time the debt settlement
agreements were submitted for Commission review, i.e., those in
effect as of March 30, 1990.
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section. Thus, there £5 reason to believe that Eeard, Goggan,

Blair and williams violated 2 u.s.c. $ 441a(a)(1)(A).



FEDERAL ELECTION COMMISSION 'S
W S N TON. 0 C 20*)i

March 10, 1992

presidenlt
Trammel Crow Company
3500 LTV Tower
2001 ROSS Avenue
Dallas, Texas 75201

RE: MUR 3342
Trammel Crow Company

Dear Sir:

On February 25, 1992. the Federal Election Commissionl found

that there is reason to believe the 
Trammel Crow Company

violated 2 U.S.C. S 441a(a)(l)(A), 
a provision of the Federal

Election Campaign Act 
of 1911, as amended ("the Act"). The

Factual and Legal Analysis, 
which formed a basis 

for the

Commission's finding, 
is attached for your information.

Under the Act, you have 
an opportunity to demonstrate 

that

no action should be taken 
against your company. 

You may submit

any factual or legal materials that 
you believe are relevant 

to

the Commission's consideration 
of this matter. Please submit

such materials to the 
General Counsel's Office 

within 15 days of

your receipt of this 
letter. Where appropriate, statements

should be submitted under 
oath.

In the absence of any 
additional information demonstrating

that no further action 
should be taken against 

your company. the

Commission may find probable 
cause to believe that a violation

has occurred and proceed 
with conciliation.

If you are interested 
in pursuing pre-probable 

cause

conciliation, you should 
so request in writing. See 11 C.F.R.

S 111.18(d), upon receipt of the request, the Office of the

General Counsel will 
make recommendations to the Commission

either proposing an agreement 
in settlement of the matter or

recommending declining 
that pre-probable cause 

conciliation be

pursued. The office of the General Counsel may recommend 
that

pre-probable cause conciliation 
not be entered into at this time

so that it may complete its investigation of the matter.

Further, the Commission will not 
entertain requests for

pre-probable cause conciliation 
after briefs on probable 

cause

have been mailed to the respondent.
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Requests for extensions of time viii not be routinely
granted. Requests must be made in writing at least five days

prior to the due date of the response and specific good cause
smst be demonstrated. In addition, the Office of the General
Counsel ordinarily will not give extensions beyond 20 days.

If you intend to be represented by counsel in this matter,

please advise the Commission by completing the enclosed form

stating the name, address, and telephone number of such counsel,

and authorizing such counsel to receive any notifications and

other communications from the Commission.

This matter will remain confidential in accordance with

2 U.S.C. SS 437g(a)(4)(B) and 437g(a)(12)(A), unless you notify

the Commission in writing that you wish the investigation to be

made public.

For your information, we have enclosed a brief description
of the Commission's procedures for handling possible violations
of the Act. If you have any questions, please contact Anne A.
weissenborn, the attorney assigned to this matter, at (202)
219-3400.

Sincerely,

Joan 0. Aikens
Chairman

Enclosures
Factual and Legal Analysis
Procedures
Designation of Counsel Form



FEDERAL ELECTION COMMISSION

FACTUAL AND LEGAL ANALYSIS

RESPONDENT: Trammel Crov Company MUM: 3342

The Gephardt for President Committee ("the Committee") has

submitted to the Federal Election Commission a debt settlement

agreement signed on August 28, 1989, on behalf of Trammel Crow

Company, a part~iership, vith regard to $3,936 in debts owed by the

Committee to this firm. The debt settlement agreement stated that

the purpose of the obligation was "Air Travel." Pursuant to the

agreement, the firm agreed to accept $393.60, or 10% of the

outstanding balance, in settlement. Thus, $3,542.40 was not to be

repaid.

2 U.S.C. S 441a(a)(1)(A), no person may make a contribution to

a candidate committee in excess of $1,000 per election.

2 U.S.C. S 431(11) defines "person" to include a partnership.

2 U.S.C. 5 431(8) defines "contribution" to include any loan or

advance made for purpcses of influencing a federal election. The

Commission's regulations provide that corporate vendors may extend

credit to political committees without such credit being considered

an advance, and thus a contribution, provided they do so in the

ordinary course of business.

Corporations may also settle or forgive debts if such

settlement or forgiveness is considered commercially reasonable,

one criterion for which is that the debt must have been incurred in

the ordinary course of business. Former 11 C.F.R. S 114.10 and

present 11 C.F.R. SS 116.3 and 116.4. At the time the debt

settlement here at issue was submitted for approval, it was
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Commission policy to extend such possibilities for advances end for

settlement or forgiveness of debt to non-corporate vendors as veil;

this policy is nov reflected in the Commission's regulations at

11 C.F.R. S 116.4(a),1

According to documentation recently provided by the

Committee, the amount owed Trammel Crow was for a plane trip from

Dallas, Texas to Minneapolis, Minnesota on February 19, 1988, by

the candidate and five other individuals. The amount was based

upon first class quotes of $656 per passenger.

There is no indication that Trammel Crow was in the business

of providing air transportation in 1988. Thus, the original

amount of the debt of $3,936 became a contribution to the

Commsittee by the partnership, and resulted in an excessive

contribution of $2,936. There is reason to believe that Trammuel

Crow Company violated 2 U.S.C. S 441a(a)(1)(A).

1. The analysis of the debts here at issue applies the debt
settlement regulations in effect at the time the debt settlement
agreements were submitted for Commission review, i.e., those in
effect as of March 30, 1990.



FEDERAL ELECTION COMMISSION

WASHINGTON. DC 204*3

March 10, 1992

Edward E. Haddock, Jr., Esquire
Swarmn& Haddock
390 N. Orange Avenue
Orlando, Florida 32802

RE: MUR 3342
Swann & Haddock

Dear Mr. Haddock:

On February 25, 1992, the Federal Election Commission found
that there is reason to believe Swarn & Haddock violated
2 U.S.C. S 441b, a provision of the Federal Election Campaign
Act of 1971, as amended ("the Act"). The Factual and Legal
Analysis, which formed a basis for the Commission's finding, is
attached for your information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against your firm. You may submit any
factual or legal materials that you believe are relevant to the
Commission's consideration of this matter. Please submit such
materials to the General Counsel's Office within 15 days of your
receipt of this letter. Where appropriate, statements should be
submitted under oath.

In the absence of any additional information demonstrating
that no further action should be taken against your firm, the
Commission may find probable cause to believe that a violation
has occurred and proceed with conciliation.

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
S 11.18(d). Upon receipt of the request, the Off--T-e of the
General Counsel will make recommendations to the Commission
either proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
pursued. The Office of the General Counsel z'ay recommend that
pre-probable cause conciliation not be entered into at this time
so that it may complete its investigation of the matter.
Further, the Commission will not entertain requests for
pre-probable cause conciliation after briefs on probable cause
have been mailed to the respondent.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
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must be demonstrated. In addition, the Office of the General
Counsel ordinarily will not give extensions beyond 20 days.

If you intend to be represented by counsel in this matter,
please advise the Commission by completing the enclosed form
stating the name, address, and telephone number of such counsel,
and authorizing such counsel to receive any notifications and
other communications from the Commission.

This matter will remain confidential in accordance with2 U.S.C. S5 437g(a)(4)(B) and 437g(a)(12)(A), unless you notify
the Commission in writing that you wish the investigation to be
made public.

r your information, we have enclosed a brief description
of the Commission's procedures for handling possible violations
of the Act. If you have any questions, please contact Anne A.
Weissenborn, the attorney assigned to this matter, at (202)
219-3400.

Sincerely,

Joan D. Aikens
Chai rman

EnclosuresFactual and Legal Analysis
Procedures
Designation of Counsel Form



FEDERAL ELECTION COMMISSION

FACTUAL AND LEGAL ANALYSIS

RESPONDENT: Swann & Haddock MUR: 3342

The Gephardt for President Committee ("the Committee") has

submitted to the Federal Election Commission a debt settlement

agreement signed on January 10, 1989, on behalf of Swann and

Haddock, an incorporated entity, with regard to $2,930.44 in debts

owed by the Committee to this law firm. The debt settlement

agreement stated that the purposes of the obligation were "Air

Travel/Postage/Delivery." Pursuant to the agreement the firm

agreed to accept $293.04, or 10% of the outstanding balance, in

settlement. Thus, $2,637.40 was not to be repaid.

2 U.S.C. S 441b(a) prohibits any corporation from making a

contribution or expenditure in connection with any federal

election. 2 U.S.C. 5 441b(b)(1) defines "contribution" and

"expenditure" to include any loan or advance made in connection

with a federal election.

The Commission's regulations provide that corporate vendors

may extend credit to political committees without such credit

being considered an advance, and thus a contribution or

expenditure, provided they do so in the ordinary course of

business. Corporations may also settle or forgive debts if such

settlement or forgiveness is considered commercially reasonable,

one criterion for which is that the debt must have been incurred

in the ordinary course of business. Former 11 C.F.R. S 114.10 and

present 11 C.F.R. SS 116.3 and 116.4.



Information recently supplied by the Committee indicates that

the $2,930.44 owed involved the following services:

Air Travel (two tickets) - $ 230.00
Federal Express - 382.50
Meetings - 287.59
Hotel - 97.05
Mileage - 28.50
Telephone charges - 403.04
Postage - 551.26
Courier - 15.00
Photocopies - 489.60
Breakfasts (75) - 356.25
Buffet (15) - 89.25

$2,930.04

According to information provided by the Committee, Swann £

Haddock permitted the Committee to use its postage meter in order

to send out a mailing to convention delegates. It also appears

that the breakfasts and buffet were procured through a club to

which Edward Haddock belonged, but were billed to the law firm.

Many of these expenditures, in particular those involving the

postage expenditures, breakfasts and buffet, appear to have been

political in nature rather than having been provided in connection

with the provision of legal or other professional services.

At least a portion of the $2,637.40 debt owed Swarn & Haddock

apparently constituted an in-kind contribution from an

incorporated entity. Thus, there is reason to believe that Swarn

& Haddock violated 2 U.S.C. S 441b.



~FEDERAL ELECTION COMMISSION
*WASNINCTON. DC OM 13

March 10, 1992

Andrew Keller, Esquire
Katz, Kutter, Haigler, Alderman,

Davis, Marks & Rutledge
106 East College, Suite 2100
Tallahassee, Florida 32301

RE: MUR 3342
Katz, Kutter, Haigler,
Alderman, Davis, Marks
& Rutledge

Dear Mr. Keller:

On February 25, 1992, the Federal Election Commission found
that there is reason to believe Katz, Kutter, Haigler, Alderman,
Davis, Marks & Rutledge violated 2 U.S.C. S 441b, a provision of
the Federal Election Campaign Act of 1971, as amended ("the
Act"). The Factual and Legal Analysis, which formed a basis for
the Commission's finding, is attached for your information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against your firm. You may submit any
factual or legal materials that you believe are relevant to the
Commeission's consideration of this matter. Please submit such
materials to the General Counsel's Office within 15 days of your
receipt of this letter. Where appropriate, statements should be
submitted under oath.

In the absence of any additional information demonstrating
that no further action should be taken against your firm, the
Commission may find probable cause to believe that a violation
has occurred and proceed with conciliation.

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
S 111.18(d). Upon receipt of the request, the Office of the
General Counsel will make recommendations to the Commission
either proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
pursued. The Office of the General Counsel may recommend that
pre-probable cause conciliation not be entered into at this time
so that it may complete its investigation of the matter.
Further, the Commission will not entertain requests for
pre-probable cause conciliation after briefs on probable cause
have been mailed to the respondent.
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Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. In addition, the Office of the General
Counsel ordinarily will not give extensions beyond 20 days.

If you intend to be represented by counsel in this matter,
please advise the Commission by completing the enclosed form
stating the name, address, and telephone number of such counsel,
and authorizing such counsel to receive any notifications and
other communications from the Commission.

This matter will remain confidential in accordance with
2 U.S.C. SS 437g(a)(4)(B) and 437g(a)(12)(A), unless you notify
the Commission in writing that you wish the investigation to be
made public.

For your information, we have enclosed a brief description
of the Commission's procedures for handling possible violations
of the Act. If you have any questions, please contact Anne A.
Weissenborn, the attorney assigned to this matter, at (202)
219-3400.

Sincerely,

Joan D. Aikens

Chairman

Enclosures
Factual and Legal Analysis
Procedures
Designation of Counsel Form
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FEDERAL ELECTION COMMISSION

FACTUAL AND LEGAL ANALYSIS

RESPONDENT: Katz, Kutter, ifaigler, Alderman, MUM: 3342

Davis, Marks & Rutledge

The Gephardt for President Committee ("the Committee") has

submitted to the Federal Election Commission a debt settlement

agreement signed on June 15, 1989, on behalf of Katz, Kutter,

Ifaigler, Alderman, Eaton & Davis, now Katz, Kutter, Haigler,

Alderman, Davis, Marks & Rutledge, a incorporated entity, with

regard to $5,454.63 in debts owed by the Committee to this law

firm. The debt settlement agreement stated that the purposes of

the obligation were "Telephones, Meetings, Delivery, Supplies."

Pursuant to the agreement the firm agreed to accept $717.54, or

13% of the outstanding balance, in settlement. Thus, $4,137.09 wa

not to be repaid.

2 U.S.C. S 441b(a) prohibits any corporation from making a

contribution or expenditure in connection with any federal

election. 2 U.S.C. S 441b(b)(1) defines "contribution" and

"expenditure" to include any loan or advance made in connection

with a federal election.

The Commission's regulations provide that corporate vendors

may extend credit to political committees without such credit

being considered an advance, and thus a contribution, provided

they do so in the ordinary course of business. Corporations may

also settle or forgive debts if such settlement or forgiveness is

considered commercially reasonable, one criterion for which is
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that the debt must have been incurred in the ordinary course of
business. Former 11 C.F.R. S 114.10 and present 11 C.F.R.

55 116.3 and 116.4.

According to information supplied by the Committee, Rat:,

Rutter billed Swann & Haddock, another Florida law firm, on

December 9, 1967, January 15, 1988, and February 3, 1988, for a

total of $5,454.63 in costs incurred on behalf of the Gephardt

campaign. These costs were for the following services:

Political meetings - $1,383.00
Miami and Orlando

Federal Express - 131.36
Photocopies - 394.15
Telephone - 2,405.08
Postage - 570.33
Hotel - 210.90
Rental car - 365.41
Travel - 267.00
Envelopes - 41.70
Courier - 30.20
Word processing - 65.00
Office equipment - 8.35
Telefax & Telecopying - 42.30
Sales tax - 127.85

Payments -348.00 (1/5/88)

Airline Credits -240.00

It is not known at this time why these bills were initially

submitted to Swann & Haddock. It appears from the debt settlement

agreement with Katz, Kutter that the Committee considered itself

indebted to that firm for these particular expenditures.

Certain of the services involved in this debt, in particular

the $1,383.00 for "political meetings," appear to have been

provided in connection with political activities, not in

relationship to the provision of legal or other professional



services. Thus, they do not appear to have been within the scope

of activities ordinarily provided by law firms, resulting in all

or part of the remaining debt owed having constituted a

contribution to the Committee. There is reason to believe that

Katz, IKutter, Haigler, Alderman, Davis, Marks and Rutledge

violated 2 U.S.C. S441b.



( FEDERAL ELECTION COMMISSION
WASHINGTON, 0 C 204163

March 10, 1992

Richard Hughes
4524 East 67th Street
P.O. Box 35887
Tulsa, Oklahoma 74135

RE: MUR 3342

Richard Hughes

Dear Mr. Hughes:

On February 25, 1992. the Federal Election Commission found) that there is reason to believe you violated 2 U.S.C.
$ 441a(a)(1)(A), a provision of the Federal Election Campaign

~Act of 1971, as amended ("the Act"). The Factual and LegalAnalysis, which formed a basis for the Commission's finding, is
~attached for your information.

~Under the Act, you have an opportunity to demonstrate that
~no action should be taken against you. You may submit any

factual or legal materials that you believe are relevant to the
0C Commission's consideration of this matter. Please submit such~materials to the General Counsel's Office within 15 days of your

receipt of this letter. Where appropriate, statements should be
~submitted under oath.

..... In the absence of any additional information demonstrating
that no further action should be taken against you, the~Commission may find probable cause to believe that a violation

. has occurred and proceed with conciliation.

If yOU are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
S 111.18(d). Upon receipt of the request, the Office of the
General Counsel will make recommendations to the Commission
either proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
pursued. The Office of the General Counsel may recommend that
pre-probable cause conciliation not be entered into at this time
so that it may complete its investigation of the matter.
Further, the Commission will not entertain requests for
pre-probable cause conciliation after briefs on probable cause
have been mailed to the respondent.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
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must be demonstrated. In addition, the Office of the General
Counsel ordinarily will not give extensions beyond 20 dlays.

If you intend to be a-epresented by counsel In this matter,
please advise the Commission by completing the enclosed focm
stating the name, address, and telephone number of such counsel,
and authorizing such counsel to receive any notifications and
other communications from the Commission.

This matter will remain confidential in accordance with
2 U.S.C. $S 437g(a)(4)(B) and 437g(a)(12)(A), unless you notify
the Commission in writing that you wish the investigation to be
made public.

For your information, we have enclosed a brief description
of the Commission's proc.edures for handling possible violations
of the Act. If you have any questions, please contact Anne A.
Weissenborn, the attorney assigned to this matter, at (202)
219-3400.

S i ncerely,

Joan D. Aikens
Cha irman

Enclosulres
Factual and Legal Analysis
Procedures
Designation of Counsel Form
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FEDERAL ELECTION COMMISSION

FACTUAL AND LEGAL ANALYSIS

RESPONDENT: Richard Hughes MUR: 3342

The Gephardt for President Committee ("the Committee") has

submitted to the Federal Election Commission a debt settlement

agreement signed on March 9, 1990, by Richard Hughes, a Committee

volunteer, with regard to $3,807.54 in debts owed Mr. Hughes by

the Committee. The debt settlement agreement stated that the

purposes of the obligation were HAir Travel." More recently, the

Committee has listed the full amount under "Other Expenses."

Pursuant to the debt settlement agreement, Mr. Hughes agreed to

accept $380.75, or 10% of the outstanding balance, in settlement.

Thus $3,425.79 was not to be repaid.

2 U.S.C. S 441a(a)(l)(A) limits to $1,000 the amount which

any person may contribute to a federal candidate and his or her

political committee per election. 2 U.S.C. S 431(8) defines

"contribution" to include any loan or advance made for purposes of

influencing a federal election. Pursuant to former 11 C.F.R.

100.7(b)(8), which was in effect at the time of the submission of

the debt settlement agreement, any unreimbursed payment not in

excess of $1,000 for transportation incurred by an individual on

behalf of a candidate was not a contribution, nor was an unlimited

amount spent by an individual for his or her own subsistence

costs.

In the case of Richard Hughes, the original debt of $3,807.54

apparently did not include an amount for exempt transportation or

subsistence. The Committee paid Mr. Hughes $380.75, leaving
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$3,426.79 in non-exempt expenditures still owing. Dir. Hughes also

made a $100.00 direct contribution to the Committee, bringing his

total, including the original advances, to $3,907.54. Therefore,

there is reason to believe that Richard Hughes violated 2 u.s.c.

S 441a(a) (l)(A).
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FEDERAL ELECTION COMMISSION
WASHINGTON. D C 204*3

March 10, 1992

Joseph Hickey, Treasurer
Beryl Anthony for Congress

Campaign Committee
P.O. Box 1871
£1 Dorado, Arizona 71731

RE: MUR 3342
Beryl Anthony for
Congress Campaign
Committee

Dear Mr. Hickey:

On February 25. 1992. the Federal Election Commission found
reason to believe that the Beryl Anthony for Congress Campaign
Committee and Joseph Hickey, as treasurer, violated 2 U.S.C.
S 441a(a)(l)(A), a provision of the Federal Election Campaign
Act of 1971. as amended ('the Act"). The Factual and Legal
Analysis, which formed a basis for the Commission's finding, is
attached for your information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against the the Committee and you, as
treasurer. You may submit any factual or legal materials that
you believe are relevant to the Commission's consideration of
this matter. Please submit such materials to the General
Counsel's Office within 15 days of your receipt of this letter.
Where appropriate, statements should be submitted under oath.

In the absence of any additional information demonstrating
that no further action should be taken against the Committee and
you, as treasurer, the Commission may find probable cause to
believe that a violation has occurred and proceed with

concilation

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
S 111.18(d). Upon receipt of the request, the Office of the
General Counsel will make recommendations to the Commission
either proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
pursued. The Office of the General Counsel may recommend that
pre-probable cause conciliation not be entered into at this time
so that it may complete its investigation of the matter.
Further, the Commission will not entertain requests for
pre-probable cause conciliation after briefs on probable cause
have been mailed to the respondent.
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Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. In addition, the Office of the General
Counsel ordinarily will not give extensions beyond 20 days.

If you intend to be represented by counsel in this matter,
please advise the Commission by completing the enclosed form
stating the name, address, and telephone number of such counsel,
and authorizing such counsel to receive any notifications and
other communications from the Commission.

This matter will remain confidential in accordance with
2 U.S.C. SS 437g(a)(4)(B) and 437g(a)(12)(A), unless you notify
the Commission in writing that you wish the investigation to be
made public.

For your information, we have enclosed a brief description
of the Commission's procedures for handling possible violations
of the Act. If you have any questions, please contact Anne A.
weissenborn, the attorney assigned to this matter, at (202)
219-3400.

Sincerely,

Joan D. Aikens
Chairman

Enclosures
Factual and Legal Analysis
Procedures
Designation of Counsel Form
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FEDERAL ELECTION COMMISSION

FACTUAL AND LEGAL ANALYSIS

REBPONDENT: Beryl Anthony for Congress I UR: 3342,
Campaign Committee

Joseph Mickey, as treasurer

The Gephardt for President Committee ("the Committee") has

submitted to the Federal Election Commission a debt settlement

agreement signed on behalf of the Beryl Anthony for Congress

Campaign Committee with regard to $4,105.25 in debts owed the

Anthony campaign by the Committee. The debt settlement agreement

stated that the purposes of the obligation were "Printing/Postage."

Pursuant to the agreement, the Anthony campaign agreed to accept

$410.53, or 10% of the outstanding balance, in settlement. Thus,

$3,694.72 was not to be repaid.

2 U.S.C. S 441a(a)(1)(A) limits to $1,000 the amount which any

person may contribute to a federal candidate and his or her

political committee per eiection. 2 U.S.C. S 431(8) defines

"contribution" to include any loan or advance made for purposes of

influencing a federal election. 2 U.S.C. S 431(11) defines

"person" to include a committee.

2 U.S.C. S 441a(a)(2)(A) permits multicandidate committees to

contribute up to $5,000 to a candidate or his or her committee per

election; however, pursuant to 2 U.S.C. 5 432(e)(3)(A), no

multicandidate committee may be designated as an authorized

committee of a candidate, and it thus follows that no authorized

candidate committee may become a multicandidate committee.

2 U.S.C. 5 432(e)(3)(B) does permit authorized committees to make
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contributions of no more than $1,000 to other authorized

committees.

There was no evidence that th. debts owed the Anthony

committee, an authorized committee, were incurred in the ordinary

course of business. Thus, the original advance, or $4,105.25,

became an in-kind contribution. In addition, because the Anthony

campaign had already made a $1,000 contribution to the Committee,

its total contributions reached $5,105.25, resulting in excessive

contributions of $4,105.25. Thus, there is reason to believe that

the Beryl Anthony for Congress Campaign Committee, and Joseph

Hickey, as treasurer, violated 2 U.S.C. $ 441a(a)(1)(A).



j FEDERAL ELECTION COMMISSION
WASHNG TON. DC 204b

March 10, 1992

Mike Van Dyke, Treasurer
Slattery for Congress Committee
444 Southeast Quincy
Suite 280
Lopeka, Kansas 66683

RE: MUR 3342
Slattery for Congress
Committee

Dear Mr. Van Dyke:

On February 25, 1992. the Federal Election Commission found

that there is reason to believe the Slattery for Congress

O Committee ("Committee") and you, as treasurer, violated 2 U.s.c.

S 441a(a)(1)(A), a provision of the Federal Election Campaign

~Act of 1971, as amended ("the Act"). The Factual and Legal

Analysis, which formed a basis for the Commission's finding, is

r attached for your information.

0D Under the Act, you have an opportunity to demonstrate that

~no action should be taken aqainst the Committee and you, as

treasurer. You may submit any factual or legal materials that

~you believe are relevant to the Commission's consideration of

this matter. Please submit such materials to the General

~ Counsel's Office within 15 days of your receipt of this letter.

Where appropriate, statements should be submitted under oath.

. In the absence of any additional information demonstrating

that no further action should be taken against the Committee and

you, as treasurer, the Commission may find probable cause to

believe that a violation has occurred and proceed with

conciliation.

If you are interested in pursuing pre-probable cause

conciliation, you should so request in writing. See 11 C.F.R.

S 111.18(d). Upon receipt of the request, the Of!T---e of the

General Counsel will make recommendations to the Commission

either proposing an agreement in settlement of the matter or

recommending declining that pre-probable cause conciliation be

pursued. The Office of the General Counsel may recommend that

pre-probable cause conciliation not be entered into at this time

so that it may complete its investigation of the matter.

Further, the Commission will not entertain requests for

pre-probable cause conciliation after briefs on probable cause

have been mailed to the respondent.



Wike Van Dyke, Treasurer
Page 2

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. In addition, the Office of the General
Counsel ordinarily will not give extensions beyond 20 days.

If you intend to be represented by counsel in this matter,
please advise the Commission by completing the enclosed form
stating the name, address, and telephone number of such counsel,
and authorizing such counsel to receive any notifications and
other communications from the Commission.

This matter will remain confidential in accordance with
2 U.S.C. SS 437g(a)(4)(B) and 437g(a)(12)(A), unless you notify
the Commission in writing that you wish the investigation to be
made public.

For your information, we have enclosed a brief description
of the Commission's procedures for handling possible violations
of the Act. If you have any questions, please contact Anne A.
Weissenborn, the attorney assigned to this matter, at (202)
219-3400.

Sincerely,

Joan D. Aikens
Chairman

Enclosures
Factual and Legal Analysis
Procedures
Designation of Counsel Form
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FEDERAL ELECTION COMMISSION

FACTUAL AND LEGAL ANALYSIS

RESPONDE NT: Slattery for Congress MUR: 3342

Mike Van Dyke, as treasurer

The Gephardt for President Committee ("the Committee") has

submitted to the Federal Election Commission a debt settlement

agreement signed on behalf of the Slattery for Congress Committee

with regard to $4,804.63 in debts owed the Slattery campaign by the

Committee. The debt settlement agreement stated that the purposes

of the obligation were "Postage and supplies". Pursuant to the

agreement, the Anthony campaign agreed to accept $480.46, or 10% of

the outstanding balance, in settlement. Thus, $4,324.17 was not to

be repaid.

2 U.S.C. S 441a~a)(l)(A) limits to $1,000 the amount which any

person may contribute to a federal candidate and his or her

political committee per election. 2 U.S.C. S 431(8) defines

"contribution" to include any loan or advance made for purposes of

influencing a federal election. 2 U.S.C. $ 431(11) defines

"person" to include a committee.

2 U.S.C. S 441a(a)(2)(A) permits multicandidate committees to

contribute up to $5,000 to a candidate or his or her committee per

election; however, pursuant to 2 U.S.C. $ 432(e)(3)(A), no

multicandidate committee may be designated as an authorized

committee of a candidate, and it thus follows that no authorized

candidate committee may become a multicandidate committee.

2 U.s.C. $ 432(e)(3)(B) does permit authorized committees to make

contributions of no more than $1,000 to other authorized
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commi ttees.

There was no evidence that the debts owed the Slattery

committee, an authorized committee, were incurred in the ordinary

course of business. Thus, the original advance, or $4,804.63,

became an in-kind contribution. This amount exceeded the Anthony

committee's limitation by $3,804.63. Thus, there is reason to

believe that Slattery for Congress and Mike Van Dyke, as treasurer,

violated 2 U.S.C. S 441a(a)(l)(A).



FEDERAL ELECTION COMMISSION
WASHINCTON. O C 20*

March 10, 1992
william 3. Fleming
311 Rosedale Avenue
St. Louis, Missouri 70124

RE: MUR 3342
William 3. Fleming

Dear Mr. Fleming:

On February 25, 1992, the Federal Election Commission found
that there is reason to believe you violated 2 U.S.c.
S 441a(a)(l)(A), a provision of the Federal Election Campaign
Act of 1971, as amended ("the Act"). The Factual and Legal
Analysis, which formed a basis for the Commission's finding, is
attached for your information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against you. You may submit any
factual or legal materials that you believe are relevant to the
Commission's consideration of this matter. Please submit such
materials to the General Counsel's Office within 15 days of your
receipt of this letter. Where appropriate, statements should be
submitted under oath.

In the absence of any additional information demonstrating
that no further action should be taken against you, the
Commission may find probable cause to believe that a violation
has occurred and proceed with conciliation.

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
S 111.18(d). Upon receipt of the request, the Off--i-e of the
General Counsel will make recommendations to the Commission
either proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
pursued. The Office of the General Counsel may recommend that
pre-probable cause conciliation not be entered into at this time
so that it may complete its investigation of the matter.
Further, the Commission will not entertain requests for
pre-probable cause conciliation after briefs on probable cause
have been mailed to the respondent.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. In addition, the Office of the General
Counsel ordinarily will not give extensions beyond 20 days.



William 3. Fleming
Page 2

If you intend to be represented by counsel in this matter,
please advise the Commission by completing the enclosed form

stating th. name, address, and telephone number of such counsel,
and authorizing such counsel to receive any notifications and
other communications from the Commission.

This matter will remain confidential in accordance with
2 U.S.C. ss 437g(a)(4)(B) and 437g(a)(12)(A), unless you notify
the Commission in writing that you wish the investigation to be

made public.

For your information, we have enclosed a brief description

of the Commission's procedures for handling possible violations

of the Act. If you have any questions, please contact Anne A.

Weissenborn, the attorney assigned to this matter, at (202)

219-3400.

Sincerely,

Joan D. Aikens
Chairman

Enclosures
Factual and Legal Analysis
Procedures
Designation of Counsel Form



FEDERAL ELECTION COMMIsSION

FACTUAL AND LEGAL ANALYSIS

RESPONDENT: William Fleming MUR: 3342

The Gephardt for President Committee ("the Committee") has

submitted to the Federal Election Commission a debt settlement

agreement signed on May 6, 1989, by William Fleming, a Committee

staff member, with regard to $3,676.36 in debts owed Mr. Fleming

by the Committee. The debt settlement agreement stated that the

purposes of the obligation were "Operational Expenses/Travel."

Pursuant to the agreement, Mr. Fleming agreed to accept $1,838.18

or 50% of the outstanding balance, in settlement. Thus, $1,836.18

was not to be repaid.

2 U.S.C. £ 441a(a)(l)(A) limits to $1,000 the amount which

any person may contribute to a federal candidate and his or her

political committee per election. 2 U.S.C. S 431(8) defines

"contribution" to include any loan or advance made for purposes of

influencing a federal election. Pursuant to former 11 C.F.R.

l00.7(b)(8), which was in effect at the time of the submission of

the debt settlement agreement, any unreimbursed payment not in

excess of $1,000 for transportation incurred by an individual on

behalf of a candidate is not a contribution.

In the case of William Fler'ing, the original debt of

$3,676.36 included $141.08 in exempt transportation. The

Committee paid Mr. Fleming $1,838.18, leaving $1,697.10 in

non-exempt expenditures still owing. Because Mr. Fleming also

made a $25.00 direct contribution and another $900.00 in in-kind

contributions to the Committee, bringing his total contributions,



incluadin~g the original advances, to $4,460.28, there is reason to

believe that William Fleming violated 2 U.S.C. S 44ia(a)(l)(A).



FEDERAL ELECTION COMMISSION

WASHINGTON, DC 2"044,3

March 10, 1992

Mack E. Barham, Esquire
5837 Bel Air Drive
New orleans, Louisiana 70124

RE: MUR 3342
Mack E. Barham

Dear Mr. Barham:

On February 25, 1992, the Federal Election Commission found

that there is reason to believe you violated 2 U.S.C.

S 441a(a)(1)(A), a provision of the Federal Election Campaign
Act of 1971, as amended "the Act". The Factual and Legal

~Analysis, which formed a basis for the Commission's finding, is

attached for your information.

Under the Act, you have an opportunity to demonstrate that

'C no action should be taken against you. You may submit any

factual or legal materials that you believe are relevant to the

Commission's consideration of this matter. Please submit such

r materials to the General Counsel's Office within 15 days of your

receipt of this letter. Where appropriate, statements should be

0submitted under oath.

In the absence of any additional information demonstrating

g. that no further action should be taken against you, the

Commission may find probable cause to believe that a violation

has occurred and proceed with conciliation.

r)If you are interested in pursuing pre-probable cause

conciliation, you should so request in writing. See 11 C.F.R.

" S 111.18(d). Upon receipt of the request, the Office of the

General Counsel will make recommendations to the Commission

either proposing an agreement in settlement of the matter or

recommending declining that pre-probable cause conciliation be

pursued. The Office of the General Counsel may recommend that

pre-probable cause conciliation not be entered into at this time

so that it may complete its investigation of the matter.

Further, the Commission will not entertain requests for

pre-probable cause conciliation after briefs on probable cause

have been mailed to the respondent.

Requests for extensions of time will not be routinely

granted. Requests must be made in writing at least five days

prior to the due date of the response and specific good cause

must be demonstrated. In addition, the Office of the General

Counsel ordinarily will not give extensions beyond 20 days.



Mack E. Barham, Esquire
Page 2

If you intend to be represented by counsel in this matter,
please advise the Commission by completing the enclosed form
stating the name, address, and telephone number of such counsel,
and authorizing such counsel to receive any notifications and
other communications from the Commission.

This matter will remain confidential in accordance with
2 u.s.c. Sf 437g(a)(4)(B) and 437g(a)(12)(A), unless you notify
the Commission in writing that you wish the investigation to be
made public.

For your information, we have enclosed a brief description
of the Commission's procedures for handling possible violations
of the Act. If you have any questions, please contact Anne A.
Weissenborn, the attorney assigned to this matter, at (202)
219-3400.

Sincerely,

Joan D. Aikens
...... Chairman

T Enclosures
Factual and Legal Analysis

'0Procedures
Designation of Counsel Form



FEDERAL ELECTION COMMISSION

FACTUAL AND LEGAL ANALYSIS

RESPONDENT: Mack E. Barham MUM: 3342

The Gephardt for President Committee ("the Committee") has

submitted to the Federal Election Commission a debt settlement

agreement signed on September 6, 1988, by Mack E. Barham, a

Committee volunteer, with regard to $1,164.22 in debts owed Mr.

Barham by the Committee. The debt settlement agreement stated

that the purposes of the obligation were "Luncheon Meeting,

Telephones." According to the agreement, Mr. Barham agreed to

accept $116.42, or 10% of the outstanding balance, in settlement.

Thus, $1,047.80 was not to be repaid.

2 U.S.c. S 441a(a)(1)(A) limits to $1,000 the amount which

any person may contribute to a federal candidate and his or her

political committee per election. 2 U.S.C. S 431(8) defines

"contribution" to include any loan or advance made for purposes of

influencing a federal election. Pursuant to former 11 C.F.R.

I00.7(b)(8), which was in effect at the time of the submission of

the debt settlement agreement, any unreimbursed payment not in

excess of $1,000 for transportation incurred by an individual on

behalf of a candidate was not a contribution, nor was any amount

incurred by volunteers for their own subsistence.

In the case of Mack E. Barham, the original debt of $1,164.22

apparently included no amounts for exempt transportation or

subsistence. The Committee paid $116.42, leaving $1,047.80

non-exempt expenditures unreimbursed. Mr. Barham also made a

direct $1,000 contribution to the Committee, bringing his total



--2--

@~tb~ifleicldngteoriginal advances, 
to $2,164.22.

tlhus, there is reason to believe that Mack 3. Sarhas 
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Federal Election Commission
Washington, D.C. 20463

RE: MUR 3342
Heard, Goggan Blair & Wlim

JOYCE A. L.ANGE[NCG£1

SYOt4A H. GORDON

DEMETrISA. &A4MPOCN
WILLIAM [. raNG
CUPTON V. DOUGL.ASS, II
CHISUTOPHE4R L. IuaPPCl~lq

REnECCA.J P. SJSTAMANTg[

MICHACL W. DEEDS'
RICHARoA. STRmIESER
KANI. C. MA~r5

LEAN L SISM

or" c0~uNS
RICHARD R. ORSINOER -

r

€N.)1.

t O

N)

Dear Ms. Aikens:
Encloed please fined this law firn's Stauement i Deignto of Consl designating

R.Laurence Macon as our atore i the ab-v---- r --" ......

6
OUJVER & HEARD,JR

OSH.-jas
Enclosure

cc: Mr.
Mr.
Mr.

R. Laurence MaconThomas S. Goggan, ml
Stephen S. Blair

3COC c;TmccI ' CENTER
HOLISTN E\. L'.T"0,

rAjx 713 65- 0 9 0S

DALLA
ALLIANZ EINANCIAL CENTRE

2323 BRYAN ST.
DALLAS. TEXAS 75?0l
* 1}4 880-0089
FAX ,2141 754 ?167

AUSTIN
500 LITTLEVIELD BLO.
AU STI N. TEXAS 7AB701
SI? 4'8-7727

VAX, 4 51?)478-8150

VORT WORTH
Ot L &GAS BLD., SU ITE 1 414
309W. 7TH ST.
VORT WORTH, TEXAS 76102
(817) 677-4589
VAX (6l 7 )677-0601

BROWNS VI LLE
3505 BOCA CHICA
SUITE 160
BROWNSVILLIE. TEXAS"7B5 I
15$1 . 544-2661
VAX (St2I 544- 3319



0? SIGN&

Ua3342
WhN3 OW .~s R. Laurence Macon

AJBO~lJJ~tAkin.Gum.Straus.Hauer &, Feld

300 Convent .Str.eet, ,,St,. 1500

San Antonio, Texas 78205

?IUUO3 (512) 270-0800

The above-named individual is hereby designated as my

counsel and is authorized to receive any notifications and other

communications from the Commission and to act on my behalf before

the Commission. HEARD, GOGGAN, BLAIR & WILLIAM~S

BY:

DaeSianatu i

avo1mw T's W lS:
ADIrs,

bRnJ ?U(N8

B08SIUS ?3K:B

Heard. ,Goan. Rlair ,£ Williams

Ymrnr Life BuildinG. 10th Floor

310 S. St. 1Marv's

San Antonio, Texas 78205

(512) 225-6763
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PE.RKJNS COlE

0
A LAW PAIITNIRSHlIP |NCLUDINO PI'IssOvAL COuPO3&TIoNIS

6307 FO 1W4EETH STREET NW. * WAsrING;TON. D.C. 20005-2011 • (202) 628-600

March 25, 1992

---

Anne A. Weissenborn
Off ice of the General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Re: DBR 90-16 and MUR 3342 - Gephardt for PresidentCoinittee and 5. Lee 111ng, as Treasurer

Dear Ms. Weissenborn:

As we discussed on the telephone, the Gephardt forPresident Committee seeks the identity of the persons against
whom the Commission found reason to believe a violation of the
Act had occurred as a result of a debt settlement entered into
with the Committee.

If you have any questions or need additional information,
please contact one of the undersigned.

Very truly yours,

RortF. Bauer(Judith L. Corley
Counsel for Respondent

I0669-0001 /DA920850.0011I

TELEX it4-()2" Pc:sO Ui * F4aCSIJLE (202) 43 4-16'90
ANCHORAGE * BELLEVUE * Los ANGELES * PORTLAND * SEATTLE * SPOKANE



March 25, 1992

VI 1DIUAL 31355~ t% •
Ms8. Joan D. Aikens :

Federal Election Commission
999 E. Street, N.W.
Washingt~on, D.C. 20463 -

Re: NUR3 342 Beryi Anthony For Conciress Campaign Co----ttee

Dear Ms. Aikens:

I received your March 10 letter on March 17. Pursuant to that
letter, you have asked for my response by April 1, 1992.

Would you please grant me a twenty (20) day extension in order to
respond to the letter. The matter about which you are inquiring isseveral years old. It will take me sometime to locate the pertinent
information and review it. I would like to have the opportunity to
discuss it with Congressman Anthony before sending a fO~rmal
response and I will not be able to do that within the fifteen dayperiod. I also would like to consider the advisability of
employing an attorney to assist me in my responuse.

If you need any further information to consider my request for an
extension of time, please contact me and I will be glad to provide
it.

I would appreciate it if you would let me know your decision ongranting this request as soon as possible so that if you decide not
to grant it, I will be able to respond to you, to the extent
possible, by the April 1 deadline.

Thanks.

Yours truly,

JoSeph Hickey

JH/cb

pc: Anne A. Weissenborn

Congressman Beryl F. Anthony, Jr.

Paid for by Anthony for Congress Commltee
P.O. Box 1871 e El Dorado, ART71731 • (501)820B92
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FEDERAL ELECTION COMMISSION
wASHNGToN. Dc. 2043

March 27, 1992

Joseph Rickey, Treasurer
Anthony for Congress Committee
P.O. BOX 1871
El Dorado, AR 71731

RE: MUR 3342

Dear r. Mickey:

This is in response to your letter addressed to Chairman Joan
D. Aikens and dated March 25, 1992, which we received on March 26,1992, requesting an extension of twenty days to respond to theCommission's reason to believe determination. After considering
the circumstances presented in your letter, the Office of theGeneral Counsel has granted the requested extension. Accordingly,
your response is due by the close of business on April 21, 1992.

If you have any questions, please contact me at (202)
219-3400.

Sincerely,

d

Anne A. Weissenborn
Senior Attorney



KATZ, KUTTER, HIAZOLERI, ALDERMA, DAYxs, MARKS & RUTLI
PRoirE5StONAL ASSOC IATION

ATORNYSI AND COUNSKLOIftS A? LAW

I~gA 054.IILI, AI.LDERMAN
OASl C. SRIInOWM
OIARA 1S. RAVlI

MAMS St. Six
*ITE[IS A. IENA

PAUL S1. aCAY@PPI. JR
wIL~UAM N. VrUI.Ow

MIYDMEIILL S.+ MAIGLER

IE1@ S. JAPFr~y
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c~: aluo L. tUrTER

.oI C. .OVICT?
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Rl IDAVID PRElSCOTT

POST Ovrnr¢cl SCM 011 350 ll-tarP
IIINT CENTZIm

104S EAST COLLEGE[ AVEM~ujEIUITI +0o
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REPLIY T1O: TALL.ANASSEE[

March 27, 1992

DOB +-

-AVAg(. S ,oVA'SD"

P'AUL A. SAmep .

MAOIL ,O P. K. PURNI L

OVRWKWN TN'IAL CONSULrAWTSr

MONIICA A. LASETER.

WILLIAM 0. SIUIIN.

Of PALO CWl[ITCR!.

Anne A. WeissenbornOffice of General Counsel
Federal Election Commission
999 E Street N.W.
Washington, DC: 20463

RE: MUR 3342

Dear Ms. Weissenborn:

Pursuant to our telephone conversation of March 24, 1992, Iwish to respond to the letter received by this office on M4arch
16, 1992.

Prior to November 1, 1987, this law firm as a separate
entity did not exist. Some of us who are members of this firm,
were at that time members of the law firm of Svarn & Eaddock. We
were part of the Tallahassee office of that firm and the expenses
included in your factual and legal analysis were, to the best of
my knowledge, incurred by that firm on behalf of the Gephardt
campaign, prior to November 1, 1987.

On November 1, 1987 those of us in the Tallahassee office
created our own firm originally known as Katz, Kutter, Haigler,
Alderman, Eaton, Davis & Marks, P.A. We purchased the assets and
assumed certain obligations of the Tallahassee office of Swann
and Haddock. When bills from vendors and others arrived at the
new firm, they sometimes included expenses incurred by the old
firm. We billed Swann and Haddock for these disbursements when
expenses like that occurred. However, the creation of the new
firm caused the relationship with the old firm to become strained
and these billings were not paid.

Since we were unable to collect on these obligations from
Swann & Haddock, we choose to send the bill on to the Gephardt
campaign. We treated them as any other debtor and ultimately

Vr

wE :



IKATz. KUTTER. RA xOLgn, ALDERMAN, DAvis, MARK[S & RUTLEDOE

Anne A. Weissenborn
March 27, 1992
Page 2

choose to accept a settlement in the ordinary course of business
on terms which were substantially to those made with other
debtors.

Consequently, we were left with a debt incurred by our old
firm. The "contribution" if any, was by another corporate entity
which only because of timing became ours to deal with. It is my
hope that this explanation will suffice in giving you the
necessary information to conclude that this firm is in no way
responsible for making any corporate contribution to the Gephardt
campaign.

There was clearly no way for you to be aware of the changing
of firms. As I mentioned to you on the phone, sometime in 1990
Swann & Haddock went out of business. Consequently, I have no
way of providing you with any additional information on this
matter.

Please let me know if you would like to discuss this matter
further. I look forward to hearing from you regarding the
disposition of this matter.

Sincerely,

All

AJK: df
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The above-named individual is hereby designated as mycounsel and is authorized to receive any notifications and other
communications from the Cojmissio and to act on my behalf before

the Commission.

Date

POUDUUT*Y'S USM:

A8:S~

HOlE PHlONE:

Busiins lEN:

Sgnature "

o °

- iI

.,o



1333 NEW HMPSHIREr AVENUE, NW.
SUITE 400

WASHINGTON, D.C. 20036
(202) 857-4000

65 AVENUE LOUISE, P.S,. NO. 7
1050 BR~USSErLS, BELGIUM

(OI!) 32-2-535.29.1!

AKIN, GUMP, HAUER 6. FELD, L.L.P.
ATTORNEYS AT LAW

A REWGSTIER EO UNITED LI~LIRUT PAT~NE RSHIp
INCLUDING PIROFCrSSdO4AkL COlllPORAYb0NS

15O0 NATIONSBANK PLAZA

300 CONVENT STREET
SAN ANTONIO, TEIXAS 70205

(512) 2 70-0000o
FAX (812) 224-2035

4100 FIRST CITY CE[NTER

1700( PACIFIC AVKN~UE

DALLAS, TE£XAS 7 52 01-46,8

(2)4) 969-2600

2)00 F'RANKLIN PLA2A

Ill CONGRESIS AVENUE

AUSTIN, TEXAS 78701
(52) 499-600

WRIJTN'S DIRECT DIAL NUMBE IRI 170- ?

March 30, 1992

Ms. Joan D. Aikens, Chairman
Federal Election Commission
Washington, D.C. 20463

Ms. Anne A. Weissenborn
Federal Election Commission
Washington, D.C. 20463

1900 PEl~NNZOIL PLACE-50UTH TowErR
711 LOUISIANA STREET

NOUSTON, TEXAS 77002
(713) 220-.58 0

VIA FEDERAL EXPRESS

VIA FEDERAL EXPRE

Re: MUR 3342 Heard, Goggan, Blair & Williams
Dear Ms. Aikens and Ms. Weissenborn:

Heard, Goggan, Blair & Williams entered into the debtsettlement agreement with the Gephardt For President Committee (the"Committee"), agreeing to acc~ept $2,167.78, or 10% of theoutstanding balance of the debt due in settlement of the debt forthe simple reason that Heard, Goggan, Blair & Williams was informedby the Committee that it had no more money than that amount to paythe debt. There was no alternative open to Heard, Goggan, Blair &Williams, who, at the time simply made a business decision toprevent further business losses. Ths decision was made in theordinary course of business of Heard, Goggan, Blair & Williams, andtreated as all debts to the firm are treated. When it would donothing more than incur further business losses to spend time andmoney pursuing a debt where the debtor is insolvent, it is commonfor Heard, Goggan, Blair & Williams to make such a businessdecision to prevent further business losses. The debt incurred bythe Committee to Heard, Goggan, Blair & Williams was made in theordinary course of business. The services provided were intendedto meet the client's needs at the time, including services andfunctions arranged by our office. Please contact me at the addressand telephone number listed above if you have any questions or if
we may furnish any further information.

Sincerely,

R. LAURENCE MACON
MCF/sly

2938-000\009. sly

:SSF.
#

p.



RECEIVEDF.E.C.
SECRETARIAT

)
) MUR 3342

)Gephardt for President Committee )S. Lee Rling, as treasurer )

GENEIRAL COUNSEL' S REPORT

I. BACGROUNID

On February 25, 1992, the Commission made a series of

reason to believe determinations involving a number of

individuals, law firms and authorized committees, plus a

partnership, which had apparently made excessive or prohibited

contributions to the Gephardt for President Committee ("the

Committee") in the form of advances outside the ordinary course

of business. These determinations arose in the context of DSR

90-16. The respondents at issue are as follows:

Heard, Goggan, Blair & Williams
of San Antonio, Texas

Katz, Mutter, Haigler, Alderman, Davis,
Marks and Rutledge of Tallahassee, Florida

Svann a Haddock of Orlando, Florida
Mack E. Barham
William Fleming
Richard Hughes
Trammel Crow Company
Beryl Anthony for Congress Committee

and Joseph Hickey, as treasurer
Slattery for Congress Committee

and Mike Van Dyke, as treasurer

On March 25, 1992, this Office received from the

Committee's counsel a request for the names of these

respondents. (Attachment 1). Although the Federal Election



-2-
Campaign Act requires that the names of all respondents remain

confidential, and it has thus been the policy of the Commission

not to reveal the names of respondents in the same matter to
each other, there seems no basis for denying the Committee this

information. All of the above respondents, along with certain

other creditors, are cited in the various reason to believe

determinations made by the Commission against the Committee in

this matter, and it is the Committee's desire to sort out which

of the creditors are respondents in possible need of assistance

and which are not.

Approve the disclosure to the Gephardt for President
Committee of the names of all respondents in NU1 3342
identified as a result of DSR 90-16.

Gnral Counsel

Attachment
Counsel's letter dated March 25, 1992

Staff Assigned: Anne Weissenborn



FEDERAL ELECTION COMMISSION
WASHINGTON, D C 204*

MRNI DUM

TO:

FROM:

DATE:

SUBJECT:

LAWRENCE N. NOBLEGENERAL COUNSEL
MARJORIE W. ENNONS/BONNIE J. ROSS

COMMISSION SECRETARY

APRIL 2. 1992

MUR 3342 - GENERAL COUNSEL'S REPORT
DATED MARCH 30, 1992.

The above-captioned document was circulated to the
Commission on Monday, MARCH 30, 1992 at 4:00 p.m. .

Objection(s) have been received from the

Commissioner(s) as indicated by the name(s) checked below:

Commissioner Aikens _____

Comissioner Elliott _____

Commissioner McDonald _____

Commissioner McGarry _____

Commissioner Potter XXX

Commissioner Thomas _____

This matter will be placed on the meeting agenda

for Tuesday, April 7, 1992.

Please notify us who will represent your Division before
the Commission on this matter.



3310lt3 TIEE FEDRAL KLBCION COMISSI88ON

In the Ratter of) )
Gephardt for President Committee; )
8. Lee Ruing, as treasurer.)

lRUEL 3342

CERTI FICATION

I, MarJorie V. Emmons, recording secretary for the

Federal Election Commission executive session on April 7,

1992, do hereby certify that the Commission decided by a

vote of 6-0 to approve the disclosure to the Gephardt for

President Committee of the names of all respondents in

RUE 3342 identified as a result of DSR 90-16.

Commissioners Aikens, Elliott, McDonald, McGarry,

Potter, and Thomas voted affirmatively for the decision.

Attest:

Sec etary of the Commission
Date



FEDERAL ELECTION COMMISSION
S WASHINCTON. D C 20463

April 9, 1992

Robert F. Bauer, Esquire
Judith L. Corley, Esquire
Perkins Coje
607 Fourteenth Street, NW
Washington, DC 20005-2011

RE: MUR 3342
Gephardt for President Committee
S. Lee Kling, as treasurer

Dear Mr. Bauer and Ms. Corley:

On April 7, 1992, the Federal Election Commission considered
and approved your request for the identities of persons who have
been made respondents in MUR 3342 as a result of DSR 90-16. These
persons are as follows:

Heard, Goggan, Blair & Williams
of San Antonio, Texas

Katz, Kutter, Haigler, Alderman, Davis,
Marks and Rutledge of Tallahassee, Florida

Swann & Haddock of Orlando, Florida
Mack E. Barham
William Fleming
Richard Hughes
Trammel Crow Company
Beryl Anthony for Congress Committee

and Joseph Hickey, as treasurer
Slattery for Congress Committee
and Mike Van Dyke, as treasurer

If you have any additional questions, please contact me at
(202) 219-3400.

Sincerely,

Anne A. Weissenborn
Senior Attorney
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JONES, DAY, REAVIS & POOU .... Z

A SN LONDON METROPOLITAN SQUARE TELEX O1MST11 S&41
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E,,Ev A, ,(202) 879--4640
* O.G KONG TOK YO

April 17, 1992 ,

HAND DELI VERED

Anne A. Weissenborn, Esq.
Federal Election Commission
999 E Street, N.W.
Washington D.C. 20463

Re: 3..3.

Dear Ms. Weissenborn:

This letter constitutes the response of Tramel1 Crow
Asset Company (formerly known as Tramal Crow Company),a
Texas corporation ("Tramll Crowm or the 'Cany"-), to th
referenced Matter Under Review initiated by the Pederal
Election Commission (the Ccision' or 'PEc') by lete dated
March 10, 1992 and received by the Company on March 27, 1992.

In its letter, th 730 allege ,tlat ?r 11Co
violated 2 U.S.C. S 441a(a) (1) (A) by mking~ aIIO omtZi iton of
$3,936 -- in excess of aplicltable limits. Specifically, the
Commission asserts that by providing use of it icaft to a
candidate for federal office without being ribu ,e in
advance, and by later agreeing to forgive a portion Of' that

dt, Tramell Crow made a contribution to that candidate in
excess of statutory liuits.*_J

• / Because Trammell Crow is a Texas corporation and not a
partnership as stated in the FEC's March 10, 1992 letter,
the alleged violation does not fall within the amabit of 2
U.S.C. S 441a(a) (1) (A), which prohibits contributions
exceeding $1,000 per candidate. Rather, Tramll Crow's
activities are restricted by 2 U.S.C. S 441b, which
prohibits any contributions or expenditures by a
corporation in connection with a federal election.



- 2 - *YO a. DZ~W

In early 1968, the Gephardt for President Commtteeo
(the 'Cuittee n) requested that Trammell Crow permit use of
its corpo~rate aircraft by Commttee officials for campaign
purposes.* Trammell Crow -- relying upon the advice of
Commttee staff -- agreed to provide transportation to the
candidate and five other individuals using Trammell Crow's
aircraft for a February 19, 1988 trip from Dallas, 1 a to
Marshall, Texas and then to Minneapolis, Minnesota. The
Committee calculated the price of the air fare based on
first-class quotes of $656 per passenger and advised Trammoll
Crow to submit to the Committee a bill for $3,936.00 for
reimbutrsement as payment in full for the Comtt 5 use of the
aircraft. At all times, Traumell Crow believed its actons
were proper, based upon the advice of Committee staff.

Congressman Gephardt withdrew from the Presidential
race later that spring. Trammell Crow made several
unsuccessful attempts to obtain repayment, but by early 1989 it
beaeevident that the Committee would be unable to repay the
debt owing to Trammell Crow for the February 1988 trip. After
it became apparent that any debt owed by the Committee might
have to be written of f entirely by the Comp~any, Treinell Crow
and the Commttee entered into debt settlement discussions
pursuant to 11 CFR 114.10 (1989). In a debt setlmnt
agreemsent executed by the Copay on August 28, 1989, Trail
Crow agreed to accept $393.60, or 10% of the ouandn
balance owing. Based upon the knowledge and belief of
officials at Traamell Crow, the FEC was informed promptly by
the Commttee of the terms of this settlemnt.

At the time the aircraft was offered for use by the
Committee, a corporation was free to extend credit to a
candidate, political committee, or other person in conec=ton
with a federal election provided that the credit was extended
in the ordinary course of the corporation' s business and the
terms were substantially similar to extensions of credit to
nonpolitical debtors. 11 CFR S 114.10 (1989). The law has
remained constant with respect to the use of corporate aircraft
by a candidate for federal office: A candidate must in advance
reimburse the corporation when it uses an airplane owned or
leased by a corporation other than one licensed to offer
commercial services for travel in connection with a federal
election. 11 CFR S 114.9(e) (1).

Because Trammell Crow was neither licensed to offer
commercial services for travel nor extending credit in the



ordinary course of its business, we understand that the
Commission staff may consider the Company' s advance of aircraft
use (and subsequent forgiveness of 90% of the outstanding
indebtedness) as a prohibited corporate contribution. Th.
Company has requested that the committee refund the $2,542.40
forgiven, but because the Company understands that the
Committee is currently vithout the means to omply with this
request, Trammll Crow hereby requests the opportunity to
engage in informal methods of conciliation with the FEC prior
to a probable cause determination by the Commission pursuant to
2 U.s.c. S 437g(a) (4) (A) (i). We understand that conciliation
discussions in the Matter Under Review noted above may continue
for a period of not more than 90 days.

We would appreciate your prompt consideration of our
request. If you desire any further information or have
questions concerning this request, please contact me at the
number above.

Sincere ly,



DANIEL L. WATKINS
ATTOENC AT LAW

211 EAST 8TH STREE'T. SUITE C

LAWRENCE. KANSAS 66044

April 15, 1992

The Honorable Joan D. AikensFederal Election Commission Chair
c/o Anne A. Weissenborn, Office of General Counsel
999 E Street, NW
Washington, DC 20463

RE: MUR 3342
Dear 14s. Aikens:

: RECEIVEDRAL ELECTIC'N
CO P4MtS$ '0
HA L RC .>,

TKLLpt4L
(913) 1S43,Oi i

'a

I am writing on behalf of The Slattery for Congress Committee to -respectfully request pre-probable cause conciliation of the above
referenced matter. C)

The Slattery for Congress Committee did pay the postage for a pre-.:
caucus mailing in 1988 to some Kansas Democrats in which Rep.
Slattery announced his support of Rep. Gephardt for the Democratic--
nomination for President and encouraged Kansas Democrats to -
participate in the Kansas caucus.

The Slattery for Congress Committee did not intepd to violate
Federal election laws and requests the opportunity to conciliate
this matter. As Assistant Treasurer, I will be the contact for any
notifications and other communications at the address and phone
number on this correspondence.

Attached is the documentation I currently have regarding this
expenditure and settlement. As noted above, this does evidence a
mailing in 1988 and a subsequent settlement of any amounts owed by
the Gephardt Committee. I will search our campaign files to see if
additional information on this expenditure and settlement exists.

The Committee would appreciate the opportunity for pre-probable
cause conciliation of this matter so that an agreement in
settlement of the matter could be proposed to the Commission.

Thank you for your consideration.

Sincerely,

Dan Watkins
Assistant Treasurer
Slattery for Congress Committee

DW: sj r
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DEBT SETTLEMENT AGREEMENT

The Gephardt for President Committee, Inc. (the "Committee")
has entered into a Debt Settlement Agreement with Slattery For
CongKress Committee (the "Vendor").

The Debt Settlement Agreement covers the following
obligation:

* Purpose of Obligation:
* Initial Terms of Credit:

* Outstanding Balance:

Postage and supplies

Payable Upon Receipt

$4,804.63

* Settlement Agreement Amount: $480.46

In entering into this Debt Settlement Agreement, the
Comittee and the Vendor agree that:

* the initial extension of credit to the Committee
was made in a commercially reasonable manner;

* the Committee has undertaken all reasonable efforts
to satisfy the outstanding obligation but has been
unable to do so; and

* the Vendor has taken all commercially reasonable
steps to collect the full amount but has been unable
to do so.

For. the Veddor:

Datt #

For the Committee:

Name /..

Title

Date /



THE q PHARDT COMMI "E
*'" 555 NEW JEPSEY AVENUE NW SUITE 265

.j, WASHINGTON. D C 20001 (202) 628-3337

September 15, 1988

Mr. Dan Watkins
Assistant Treasurer
Slattery For Congress Committee
444 Southeast Quincy
Topeka, KS 66683

Dear Mr. Watkins:

This letter is in reference to the obligations owed to you
by the Gephardt for President Committee, Inc. (the "Committee")

- in the amount of $4,804.63.

:As you may know, when Congressman Gephardt withdrew from thepresidential race at the end of March, the campaign ended with a~debt of approximately $2 million. Through fundraising efforts,
the Committee has been attempting to reduce that debt. It doesnot appear, however, that the Committee will be able to raise~sufficient funds to retire all its debts in full. You have
agreed, therefore, that the obligation owed to you will be

~settled in full for the amount of $480.46.

~Under federal regulations, the Committee must submit a notice~of this debt settlement to the Federal Election Commission fortheir review. In order to facilitate this submission, would you- please execute the enclosed form and return it to the Committee
in the enclosed postage-paid envelope. This form contains the0 information required by the FEC for debt settlements. You should
keep a copy of the executed form for your records.

If you have any questions, please do not hesitate to contact
the undersigned at (202) 628-3337.

Very truly yours,

PAID FOo AND) AL;TH--P' ZED By HE1! GEPHA :DT C ( ,Mtfr'F

CHP!S PE-Trc$:(yt J ,{AsuI?
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NUR 3342

AUDIT RIFERRAL - APRIL 24, 1992



FEDERAL ELECTION COMMISSION
WASHINGTON D C 20463

April 24. 1992

NENORANDUI

TO:

THROUGH:

FROM:

SUBJECT:

I

LARRY NOBLE
GENERAL COUNSE

OHN C. SUR. I
STAFF DIRE

ROBERT J.CoT
ASSISTANT S A?? DI RtCTOR
AUDIT DIVI ION

GEPRARDT FOR PRESIDENT INC. MATTERS REFERABLE

On April 21, 1992 the Commission approved for referral toyour office tvo matters:

Transfer Received from the Gephardt in Congress Coittee
Use of Funds for Non-qualified Caqlgn lapenses

If you have any questions or vish to reviev any adiltioul
vorkpapers, please contact To3 Nurthen.

Attachments:
EXHIBIT A Transfer Received From the Gephardt in Congress

Commi tteeEXHIBIT B Use of Funds for Non-Qualified Campaign Expenses
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Transfer Received From The Gephardt In Congress
Committee

Section 113.1(e) of Title 11 of the Code of FederalRegulations*/ defines excess campaign funds as amounts receivedby a candidite as contributions which he or she determines are
in excess of any amounts necessary to defray his or her
campaign expenditures.

Section ll0.3(a)(2)(v)(A) of Title 11 of the Code ofFederal Regulations states, in part, that this section shall
not limit transfers between the principal campaign committee of
a candidate seeking nomination or election to more than one
Federal office, as long as the transfer is made when the
candidate is not actively seeking nomination or election to
more than one office. For purposes of this paragraph, "not

' actively seeking" means a principal campaign committee has. filed a termination report with the Commission, or has notified~the Commission that the candidate and authorized committees
w ill make no further expenditures, except in connection with
the retirement of debts outstanding at the time of the

~notification.

r Section ll0.3(a)(2)(v)(c) of Title 11 of the Code of
~Federal Regulations states that this section shall not limit

transfers between the principal campaign committee of a~candidate seeking nomination or election to more than one
Federal office, as long as the candidate has not received funds

~under 26 U.S.C. 9006 or 9037.

On March 28, 1989, the Gephardt in Congress Committee~("Congressional Committee") notified the Office of the Clerk,
U.S. House of Representatives, that it "declared a surplus of
funds in its congressional re-election from 1988" and
transferred $50,000 to the Gephardt for President Committee,
Inc. on December 12, 1988.

It is the opinion of the Audit Staff that theregulations at 11 C.F.R. Sll0.3(a)(2)(v)(C) prohibit such atransfer since the Candidate/committee received matching fundsunder 26 U.S.C. S9037. Therefore, funds of the Congressional
Committee cannot be transferred to the Presidential Committee.

This matter was not included in the interim auditreport, thus the Committee was not afforded an opportunity to
respond.

*/ Citations to 11 C.F.R. SS9031-39 and 55 100-116 refer to the
regulations in effect for the 1988 cycle, unless otherwise
noted.
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The interim addendum to the final audit report
recommended that the Committee provide evidence vhich
demonstrates that the transfer was permissible, or refund
$50,000 to the Congressional Committee and provide evidence of
such refund.

In response, Counsel for the Committee states that

"The Audit Division misapprehends the law
applicable to the matter. The regulation cited by
the Auditors addresses transfers by a principal
campaign committee of 'a candidate seeking
nomination of election to more than federal office'
during the same election cycle. This does not
capture the circumstances under which the transfer
at issue in the Audit Report was made. The GICC
[Gephardt In Congress Committee]I transfer was made
under the provisions of 2 U.S.C. S 439(a), that is,
by a declaration of 'surplus funds' accumulated by
the congressional committee before the 1988 general
election. By the time the transfer was made,
however, on December 12, 1988, the 1988
congressional committee had completed its work and
the election in connection with which it had
operated was over. Congressman Gephardt was
already a candidate at this time for reelection in
the 1990 election, as demonstrated by the filing on
December 15, 1988 (vithin 15 days of becoming a
candidate) of his amended Statement of Candidacy
designating GICC as his principal campaign
committee for the 1990 election.

The relevant section of the regulations is not,
therefore, S 11O.3(a)(2)(v), but rather
|lO0.3(a)(2)(iv). This section holds that
transfers are unlimited between:

(iv) A candidate's previous campaign
committee and his or her currently registered
principal campaign committee or other
authorized committee, as long as none of the
funds transferred contain contributions which
would be in violation of the Act;...

This provision captures the essential point: that
the transfer in question was not made in the same
election cycle, but between the candidate's
previous campaign committee [GPC] and his currently
registered campaign committee [GICC]. Further
support can be found in the Commission's 1989
amendment to these regulations, made to clarify the
very provisions at question here. In the revised
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transfer regulations, the Commission defined the .
term 'previous Federal campaign committee' as 'a
principal campaign committee that was organized to
further the candidate's campaign in a Federal
election that has already been held.' 11 C.F.R. S
110.3(c)(4)(i). This definition clearly fits GICC
in December 1988.

For these reasons, it was a permissible transfer of
funds and any question raised about this transfer
in the course of the audit process should be
considered to have been resolved."

Counsel for the Committee appears to be saying that the
excess funds were accumulated before the 1988 election and that
by the time the transfer was made, on December 12, 1988, the
1988 Congressional Committee had completed its work and the
election in connection with which it had operated was over. He
also states that Congressman Gephardt was already a candidate
at this time for re-election in the 1990 election, as
demonstrated by the filing on December 15, 1988 (within 15 days
of becoming a candidate) of his amended Statement of Candidacy
designating GICC as his principal campaign committee for the
1990 election. He appears to conclude that even though the
1986 Congressional Committee declared a surplus of funds, such
funds were actually funds of the 1990 Congressional Committee
and the 1990 Congressional Committee transferred these excess
ftinds to the Presidential Committee pursuant to 11 CFR
Sll0.3(a)(2)(iv). This sections permits unlimited transfers "
between a candidate's previous campaign committee and his
currently registered principal campaign committee, as long as
none of the funds transferred contain contributions which would i
be in violation of the Act. i

If this is in fact Counsel's position, the Audit staff
believes that there are several defects in his reasoning,
specifically with respect to the actions of the 1988
Congressional Committee, the Candidate's status on December 15,
1988 as suggested by the amended Statement of Candidacy, the
permissibility of the funds transferred, as well as the
application the above mentioned Regulation.

With respect to the 1988 Congressional Committee, it is
the Audit staff's opinion that Counsel is incorrect in stating

"By the time the transfer was made, however,
on December 12, 1988, the 1988 congressional
committee had completed its work..."

It should be noted that the 1988 Congressional Committee reported
making general election expenditures, totaling $53,168.10, during
the period 12/12/88 to 12/31/88, the obligations for which
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appa rently existed on or before the date of the transfer
(3!2/12/88) and more likely on or before the date of the 1988

ral election (11/8/88). For example, the 1988 Congressional
ittee reported making a $34,000 enrlelection expenditure

on 12/20/88 to its media firm for "cnutn' n w $5,000
a! election expenditures on 12/19 and 12/20/88 respectively

o pone bank services. Further, the Congressional Committee did
not report any debts owed for the periods 10/1/88 through
10/19/88, 10/20/88 through 11/28/88, and 11/29/88 through
12/31/88.

With respect to Counsel's assertion, that

"Congressman Gephardt was already a candidate
at this time for reelection in the 1990
election, as demonstrated by the filmn on
December 15, 1988 (within 15 days of becoming
a candidate) of his amended Statement of
Candidacy designating GICC as his principal
campaign committee for the 1990 election"
(Emphasis not in original),

it should be noted that Commission records appear to offer a
somewhat different scenario. The date on the Candidate's
Statement of Candidacy form appears to have been altered. The
date does in fact now read 12/15/88, however, it is our opinion
that this date at one time read 1/15/89. Further, the Statement
of Candidacy form was smiled to the Office of the Clerk, U.S.
Rouse of Representatives on February 2, 1989, and received by the
Office of the Clerk on February 10, 1989. in addition, the date
on the 1990 Congressional Committee's Statement of Organization
also appears to have been altered from 1/15/89 to 12/15/88. this
statement was also mailed to the Clerk's Office on February 2,
1989 and received on February 10, 1989. A January 15, 1989 date,
in our opinion, is more consistent with a mailing date of February
2, 1989, than that of a December 15, 1988 date.

Further, Counsel contends that the relevant section of the
regulations is not section 110.3(a)(2)(v), but rather section
11O.3(a)(2)(iv), which permits unlimited transfers between a
candidate's previous campaign committee (the Presidential
Committee) and his currently registered principal campaign
committee (the 1990 Congressional Committee) or other authorized
committee, as long as none of the funds transferred contain
contributions which would be in violation of the Act.

It is our opinion, that the reports filed by the 1988
Congressional Committee demonstrate that on December 12, 1988,
(date of transfer) it had not completed its work as evidenced by
it making general election expenditures, totaling $53,168.10,
during the period 12/12/88 through 12/31/88. Further, the filings
of the Candidate and the 1990 Congressional Committee apparently
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originally dated Jaur 15, 1989 demonstrate that the 1988
Congressional Comifttee was the Candidate's principal campaign
committee through December 1988. Therefore, the transfer of
$50,000 on December 12, 1988, was made by the Candidate's 198
Congressional Committee and prohibited by 11 CFR
S1l0.3(a)(2)(v)(C), since the Candidate/Presidential Committee
received matching funds under 26 U.S.C. S9037.

Finally, even if the governing regulation is 11 C.F.R.
S110.3(a)(2)(iv) as Counsel suggests, it is the opinion of the
Audit staff that no portion of the 1988 Congressional Committee's
funds can be transferred to the Presidential Committee. The
Congressional Committee received $10,000 on November 8, 1988 and
$40,000 on December 2, 1988 from the Gephardt Committee (the joint
fundraising committee). These funds represented either
contributions designated by the contributors to the Congressional
Committee or contributions which by law (and by the joint
fundraising agreement)*/ could not have been accepted by the
Presidential Committee, since the contributors already contributed
up to the legal limit of $1,000. Further, absent review of bank
records (statements, deposits tickets, etc.) of the Congressional
Committee, it appears that the amount transferred to the
Presidential Committee ($50,000) included all of the $10,000 and
possibly some portion of the $40,000 the Congressional Committee
received from the joint fundraising committee. As a result, the
transfer could not have been made pursuant to 11 C.F.R.
S110.3(a)(2)(iv), as the funds transferred contained contributions

which would be in violation of the Act.

It is the opinion of the Audit staff that the Committee has
not demonstrated that the transfer was permissible nor has it
refunded $50,000 to the Congressional Committee.

Recommendation

Based on the above the Audit staff recommends that this

matter be referred to the Commission's Office of General Counsel.

*/ The joint fundraising agreement provides that all
contributions received by the joint fundraising committee,
except those which are specifically designated by the
contributor for the Congressional Committee, will go to the
Gephardt for President Committee, Inc., unless the
contribution, when aggregated with other contributions made
directly by the contributor, exceed his/her limitation.
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Use of Funds for Non-Qualified Campaign Expenses

Section 9035(a) of Title 26 of the United States Code
states, in part, that no candidate shall knowingly incur
qualified campaign expenses in excess of the expenditure
limitations applicable under section 441a(b)(l)(A) of
Title 2.

Section 9038.2(b)(2)(i)(A) of Title 11 of the Code of
Federal Regulations provides, in part, that the Commission may
determine that amount(s) of any payments made to a candidate
from the matching payment account were used for purposes other
than to defray qualified campaign expenses.

Section 9038.2(b)(2)(ii)(A) of Title 11 of the Code
of Federal Regulations states that an example of a Commission
repayment determination under paragraph (b)(2) of this section
includes determinations that a candidate, a candidate's
authorized committee(s) or agents have made expenditures in
excess of the limitations set forth in 11 CFR 9035.

On June 10, 1991 the Commission made an initial
determination that the pro-rata portion ($126,383.37) of the
amount paid in excess of the Iowa expenditure limitation
($480,848.63 x .262834), as calculated by the Audit staff, was
repayable to the United States Treasury.

Presented below is a matter not addressed in the
interim audit report and consequently not considered as part of
the Commission's initial repayment determination.

The Commission obtained information that the
Committee received a list from the Iowa Democratic Party (IDP).
The list contained the names of past Iowa caucus attendees.
According to documents filed with the Commission, the Committee
or someone on their behalf provided $10,000-/ in cash or
services to the IDP in payment for the list.

Neither the audit fieldwork nor a subsequent review
of the Committee's computerized disbursement tape revealed a
$10,000 payment or combinations thereof to the IDP. If someone
paid the $10,000 or provided services to the IDP on behalf of
the Committee, a contribution/expenditure should have been
reported by the Committee as well as allocated to the Iowa
spending limitation.

*1 It appears $10,000 was the amount paid by other 1988
presidential committees to the IDP for its list of caucus
attendees.
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As a result, an additional $10,000 is allocabl, to
the Iowa expenditure limitation.

In the interim addendum to the final audit report,
the Audit staff recommended that the Committee provide
documentation as to the source of the $10,000 payment to the
Iowa Democratic Party (the individual(s) who paid the ID?, a
copy of the check(s) or other instrument issued to the IDP,
receipt from the IDP, etc.). The Committee may also wish to
provide an explanation as to why the value of this transaction
should not be allocated to the Iowa state spending limitation.
Absent such a shoving, the Audit staff will recommend that the
Commission make an initial determination that $2,628.34
($10,000 x .262834) be repaid to the United States Treasury.

In response, Counsel for the Committee states that

"The Committee has attempted to develop
_ information about this mailing list. Its

review is not complete, but if additional
~information becomes available it will, of

course, provide it to the Commission.

To date, the Committee has determined the
~following circumstances surrounding this
~mailing list: It appears that the Iowa

Democratic Party offered its mailing list to a
~number of candidates in return for their

agreement to help the Party with its
~fundraising efforts. Aong the candidates
_ offered the list on this basis was Congressman

Gephardt. The Iowa Democratic Party
~apparently intended on one basis or the other

to make the information contained in this list
available to all candidates so long as they
reciprocated with some measure of fundraising
assistance to the Party. A review of relevant
news reports for the period in question will
find numerous suggestions that the Iowa
Democratic Party sought to maximize its
advantage in fundraising with a broader array
of presidential candidates whose interest in
the fortunes of the Party was heightened by
the pending Democratic presidential caucuses.

Nonetheless, the Committee does not take this
to be a complete account of the matter. At
this point, a number of the employees who
might have recollections of the matter are no
longer with the Committee and attempts to
contact them and interview them about the
matter have been unavailing. Should the
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Commission chance upon any information which
would be useful to the Committee in its
review, it would be most helpful to have this
information so the Committee can act upon it.

It i5 the opinion of the Audit staff that the Committee
has not demonstrated that the value of the transaction should not
be allocated to the Iowa state spending limitation, and has not
provided any documentation as to the source of the $10,000
payment to the Iowa Democratic Party. Therefore, the pro rata
portion of the amount in excess of the Iowa state limit
($2,626.34) is repayable to the United States Treasury.

Recommendation

Based on the above the Audit staff recommends that this
matter be referred to the Commission's Office of General Counsel.
Further, this matter should be considered in conjunction with the
referral made on Nay 17, 1991 concerning expenditures in excess
of the Iowa state limit (I J 3342).
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iUYIFI3D MAIL - R3T fNR3C3IPT1 R3QUZT3D

Ms. Joan D. Aikens
Federal Election Commission
999 E. Street, N.W.
Washington, D.C. 20463

Re: MUR 3342
Beryl Anthony For Congress CamDaign Committee

1:0i

Dear Ms. Aikens:

This is in response to your inquiry dated March 10, 1992. That
inquiry asked for a response within fifteen days from the date I
received it. You granted me an extension until April 21.

Your inquiry stems from advances made by the Anthony For Congress
Campaign Committee (AFCCC) on behalf of the Gephardt for President
Committee (GFPC) in 1988.

In the Fall of 1987, Mr. Gephardt was a candidate for the
Democratic Nomination for President of the United States.
Congressman Anthony invited Mr. Gephardt to Little Rock, Arkansas
for a fundraiser dinner on behalf of Mr. Gephardt's Presidential
Campaign. The expenses incurred in putting on the dinner were:

$ 178.45 10/23/87 Standard Printing & Stationery110 East Elm Street
El Dorado, AR. 71730

10/23/87

10/27/ 87

11/ 18/87

$3459.60

U. S. Postmaster
El Dorado, AR. 71730

Excelsior Hotel
3 State House Plaza
Little Rock, AR. 72207

Arkansas Aircraft, Inc.
Suite C
Lindberg Drive
Jonesboro, AR. 72401

TOTAL

Paid for by Anthony for Congress CommitteeP.O. Box 1871 0 El Dorado, AR 71731 0 (501) 8824)992

139.26

2451.89

690.00
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The Gephardt campaign organization committed to prompt
reimbursement for the expenses.

After the fundraiser dinner, a long time friend of Congressman
Anthony, Barbara Mceryde, worked in the Gephardt for President
Campaign office in North Little Rock, Arkansas. GFPC did not
reimburse her for the rent of $500 for the campaign headquarters,
and $145.65 for telephone service at the campaign headquarters
office, for a total of $645.65. AFCCC reimbursed Ms. McBryde the
$645.65 on December 8, 1987 and December 18, 1987.

After preparing the FEC Report for the period ending December 31,
1987, I wrote GFPC on January 6, 1988 asking that AFCCC be
reimbursed for the expenses incurred at the fundraiser dinner and
the campaign headquarters. When I did not immediately receive
payment in response to my January 6, 1988 letter, I contacted
Robert F. Bauer, Esquire, to find out how long GFPC had to pay this
bill before being in violation of any federal election laws. Mr.
Bauer advised me in writing dated January 26, 1988 that as long as
it was paid within a "commercially reasonable time", there should
not be a violation of the federal election laws.

On February 3, 1988, Mr. Bauer told me that he had spoken to GFPC
and he was assured that it would make payment immediately. Payment
was not made, however.

After preparing the FEC report for the period ending June 30, 1988,
I once again inquired into the status of the payment by GFPC. On
September 2, 1988, I spoke to Boyd Lewis at GFPC who offered to pay
ten cents on the dollar in full satisfaction of the debt. He
represented that campaign counsel would provide an opinion that the
compromise of this debt by AFCCC would not constitute an illegal
contribution by AFCCC to GFPC. I wrote Congressman Anthony on
September 7, 1988, to relate this information to him. Congressman
Anthony approved the compromise in reliance of the representation
of GFPC that the compromise would not violate any federal election
laws. I then notified GFPC that the compromise would be
acceptable. We never received the opinion of campaign counsel that
Mr. Lewis promised he would provide us.

The $410.53 payment was received on or about January 20, 1989. The
receipt of the payment was reported on the FEC Report for the
period ending July 31, 1989.

On or about November 23, 1990, the FEC notified AFCCC that it had
instructed the GFPC to repay the full debt owed to AFCCC. After
receiving that letter, we contacted GFPC and it told us it was
broke.
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Under the circumstances, the advances made for the dinner
fundraiser were incurred in the ordinary course of business. The
quests at the dinner were long time friends and supporters of
Congressman Anthony. The money was advanced with the express
understanding of Congressman Anthony and Mr. Gephardt that the
money would be quickly reimbursed from the proceeds of the
fundraiser. The hotel required that the money be paid at the time
of the event and would not allow it to be paid at a later date.
Everything that could possibly be done to collect the money was
done after it was discovered that it wasn't repaid as quickly as
promised.

There is no requirement that goods and services be paid for in
advance. The FEC regulations provide only that "the extension of
credit by any person for a length of time beyond normal business or
trade practice is a contribution." 11 C.F.R. Sec. lOO.7(a)(4).

There was never any intent by AFCCC to make a contribution to GFPC.

Based upon the foregoing, I respectfully request that no action be
taken against The Beryl Anthony For Congress Campaign Committee or
the undersigned as its Treasurer.

Yours truly,

JH/ cb

pc: The Honorable Beryl Anthony
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Edmund N. Regg
James C. Robin
William D. Rol
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GENEtRAL COUNSEL' S REPORT
The Office of the General Counsel is prepared to close the

investigation in this matter as to Edmund N. Reggie, James C.

Robinson, and William D. Rollnick based on the assessment of the

information presently available.

2-1
Date 

Lavrence NGeneral Counsel
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May 28, 1992

Edmund It. Reggie
c/o Reggie Harrington and Reggie
Post Office Drawer D
Crowley, LA 70527-6004

RE: MUR 3342
(formerly MUR 3111)

Dear Mr. Reggie:

Based on information ascertained in the normal course of
carrying out its supervisory responsibilities, on April 16, 1991,
the Federal Election Commission found reason to believe that you
violated 2 U.s.c. S 441a(a)(1)(A), and instituted an investigation
in this matter. At that time this matter was designated MUR 3111.
Since then MUK 3111 has been merged with MUR 3342 and now bears
the latter designation.

After considering all the evidence available to the
Comumission, the Office of the General Counsel is prepared to
recommend that the Commission find probable cause to believe that
a violation has occurred.

The Commission may or may not approve the General Counsel's
recommendation. Submitted for your review is a brief stating the
position of the General Counsel on the legal and factual issues of
the case. Within 15 days of your receipt of this notice, you may
file with the Secretary of the Commission a brief (ten copies if
possible) stating your position on the issues and replying to the
brief of the General Counsel. (Three copies of such brief should
also be forwarded to the Office of the General Counsel, if
possible.) The General Counsel's brief and any brief which you
may submit will be considered by the Commission before proceeding
to a vote of whether there is probable cause to believe a
violation has occurred.
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If you are unable to file a responsive brief within 15 days,
you may submit a written request for an extension of time. All
requests for extensions of time must be submitted in writing five
days prior to the due date, and good cause must be demonstrated.
In addition, the Office of the General Counsel ordinarily will not
give extensions beyond 20 days.

A finding of probable cause to believe requires that the
Office of the General Counsel attempt for a period of not less
than 30, but not more than 90 days, to settle this matter through
a conciliation agreement.

Should you have any questions, please contact Anne A.
Weissenborn, the attorney assigned to this matter, at (202)
219-3400.

/ Zawrence N. Noble

Enclosure
Brief



BEFORE THE FEDERAL ELECTION CORRISSION

In the Matter of )
) MUR 3342

Edmund N. Reggie)

GENERAL COUNSEL'S BRIEF

I. STATEMENT OF THE CASE

On April 16, 1991, the Commission found reason to believe

that Edmund N. Reggie had violated 2 U.S.C. S 441a(a)(l)(A) by

making excessive contributions to the Gephardt for President

Committee ("the Committee"). Mr. Reggie was notified of the

Commission's determination and has submitted a response.

(Attachment 1).

II. ANALYSIS

2 U.S.C. S 441a(a)(1)(A) limits to $1,000 the amount which

any person may contribute to a candidate and his or her authorized

committee with respect to any election for Federal office.

11 C.F.R. S 103.3(b)(3) provides that contributions which, when

aggregated with other contributions, exceed the statutory

limitations may either be deposited into a committee's account or

returned to the contributor. If deposited, the treasurer may

request reattribution or redesignation by the contributor in

accordance with 11 C.F.R. § 110.1. If no reattribution or

redesignation is obtained, the treasurer must refund the

contribution within sixty days of its receipt.

During the Commission's audit of the Committee's records, it

appeared that Edmund M. Reggie had made three contributions to the
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Committee totaling $3,500, including $500 received on June 30,

1987, $2,000 received on September 30, 1987, and $1,000 received .

on November 4, 1987. The Committee refunded $2,500 on

February 15, 1990.

In his response to the Commission's finding of reason to

believe, Mr. Reggie acknowledged the June, 1987 and September,

1987, contributions, but questioned whether he had made the third

contribution of $1,000 in November of that year. (Attachment 1).

He stated further,

I was under the impression that I could contribute
the initial $500 to his campaign to get the
campaign started, and that such contribution would
not count against any contribution made by me after
Mr. Gephardt actually qualified under the FEC.

When I made the $2,000 contribution, I was told by
the solicitor of the contribution that it was
legal.

The $1,000 contribution in November questioned by Mr. Reggie

was written on a First City Bank of New Orleans account, not on an

account with the Louisiana Bank and Trust Company of Crowley,

Louisiana, as were the earlier two checks. The First City Bank

account was in the name of Ed Michael Reggie, not Edmund M. Reggie,

the name on the first two checks. During a recent telephone

conversation with Mr. Reggie, he stated that Ed Michael Reggie is

his son.

Thus, it seems clear that Edmund Reggie was responsible for

only $2,500 of the contributions to the Committee cited above;

however, he still exceeded his contribution limitation by $1,500.

The Committee has refunded more than the full amount of the
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excessive portion of the aggregated contribution, but did not do s0
until after the sixty day period provided by regulation.

III. GUNRUAL COUNSEL'S RECOMMENDATION

Find probable cause to believe that Edmund N. Reggie violated
2 U.sc. S 44la(a)(l)(A).

Date IL r n e N
eneal Counsel



FEDERAL ELECTION COMMISSION

N4ay 28, 1992

William D. Roilnick ild/o William Rolinick & Co., Inc.
2445 Faber Place
Suite 200
Palo Alto, CA 94303

RE: MUR 3342
(formerly MUR 3111)

Dear Mr. Rolinick:

Based on information ascertained in the normal course ofcarrying out its supervisory responsibilities, on April 16, 1991,the Federal Election Commission found reason to believe that you
violated 2 U.s.c. S 441a(a)(1)(A), and instituted an investigation
in this matter. At that time this matter was designated wUu 3111.
Since then MU! 3111 has been merged with MUR 3342 and nov bears
the latter designation.

After considering all the evidence available to the
Commission, the Office of the General Counsel is prepared to
recomnd that the Commission find probable cause to believe that
a violation has occurred.

The Commission may or may not approve the General Counsel's
recommendation. Submitted for your review is a brief stating the
position of the General Counsel on the legal and factual issues of
the case. Within 15 days of your receipt of this notice, you may
file with the Secretary of the Commission a brief (ten copies if
possible) stating your position on the issues and replying to the
brief of the General Counsel. (Three copies of such brief should
also be forwarded to the Office of the General Counsel, if
possible.) The General Counsel's brief and any brief which you
may submit will be considered by the Commission before proceeding
to a vote of whether there is probable cause to believe a
violation has occurred.



William D Rollnick
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If you are unable to file a responsive brief within 15 days,
you may submit a written request for an extension of time. All
requests for extensions of time must be submitted in writing five
days prior to the due date, and good cause must be demonstrated.
In addition, the Office of the General Counsel ordinarily will not
give extensions beyond 20 days.

A finding of probable cause to believe requires that the
Office of the General Counsel attempt for a period of not less
than 30, but not more than 90 days, to settle this matter through
a conciliation agreement.

Should you have any questions, please contact Anne A.
Weissenborn, the attorney assigned to this matter, at (202)
219-3400.

S nerel ,

General Counsel

Enclosure
Brief



BEFORE TUE FEDERAL ELECTION COMlMISSION

In the Matter of )
) MUR 3342William D. Rollnick )

GENERAL COUNSEL'S BRIEF

I. STATEMENT OF THE CASE

On April 16, 1991, the Commission found reason to believe
that William D. Roilnick had violated 2 U.S.C. 5 441aa)1)(A) by

naking excessive contributions to the Gephardt for President

Committee ("the Committee"). Mr. Rollnick was notified of the

Commission's determination and has submitted a response.

(Attachment 1).

II. ANALYSIS

2 U.S.C. S 441a(a)(1)(A) limits to $1,000 the amount which

any person may contribute to a candidate and his or her authorized

committee with respect to any election for Federal office.

11 C.F.R. 5 103.3(b)(3) provides that contributions which, when

aggregated with other contributions, exceed the statutory

limitations may either be deposited into a committee's account or

returned to the contributor. If deposited, the treasurer may

request reattribution or redesignation by the contributor in

accordance with 11 C.F.R. S 110.1. If no reattribution or

redesignation is obtained, the treasurer must refund the

contribution within sixty days of its receipt.

11 C.F.R. 5 l1O.1(k)(1) requires that contributions made by

more than one person include the signature of each person on the
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check, money order or other negotiable instrument, or in a

separate writing.

William Roilnick made two contributions totaling $3,000 to
the Committee, including $2,000 which was received on February 29,i

1988, and $1,000 received on March 4, 1988. The checks were

signed only by himself. The Committee refunded s1,00o on
February 15, 1990. The Committee also received a reattribution of

$1,000 to Eloise B. Roilnick on an unknown later date.

In his response, Mr. Rolinick has stated that a few days

after sending a check for $1,000 to the Committee in February,

1988, he was told by a Committee representative that the check had

:- not been received.

After checking two or three times with my bank, I~was reasonably sure it was lost and sent a newcheck to the Committee for $2,000. The first) $1,000 was to replace the lost check and the second$1,000 was from my wife. I had not felt it
necessary to put a "stop payment w on the firstcheck. This obviously was a mistake on my part~because at the end of March both checks cleared ther bank. At that time I phoned the committee and was i"" assured that the $1,000 refund would bet forthcoming. I must admit I do not remember when Ifinally received the refund but if you say it was
February 1990, I cannot disagree.

Regarding the 'reattribution, signed by my wife,Eloise, this was the way we always did this i.e.send in the contribution and sign the document sentback by the committee or candidate. This procedureis changed as of this date, we will send it withthe check identifying from whom the money is coming
from.

Mr. Rolinick does not deny having sent checks totaling $3,000
to the Committee, but asserts that half of the $2,000 contribution

was intended to replace an earlier $1,000 contribution which had

apparently been lost and that the second $1,000 of the $2,000
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contribution was intended as a contribution from Mrs. Roilnick.

Me admits that he should have stopped payment on his first $1,000 l
check and acknowledges the need for his wife's signature at the

time of any contribution. The Committee did not refund or

apparently seek reattribution of portions of the contributions

until after the sixty day period provided by regulation.

I II. GENERAL COUNSEL' S RECOMMqENDATION

Find probable cause to believe that William D. Rollnick
violated 2 U.S.c. S 44la(a)(1)(A).

~/ -. ~j/
>1 r6I'9~-

General Counsel
Date ,1
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May 28, 1992

James C. Robinson
d/o Giles, Bfedrick & Robinson, P.A.
One DuPont Centre
390 North Orange Avenue, Suite 800
Orlando, FL 82802

RE: MUR 3342
(formerly MUR 3111)

Dear Mr. Robinson:

Based on information ascertained in the normal course of
carrying out its supervisory responsibilities, on April 16, 1991,
the Federal Election Commission found reason to believe that you
violated 2 U.S.C. S 441a(a)(1)(A), and instituted an investigation
in this matter. At that time this matter was designated MUR 3111.
Since then MUR 3111 has been merged with MUR 3342 and now bears
the latter designation.

After considering all the evidence available to the
Commission, the OffEice of the General Counsel is prepared to
recommend that the Commission find probable cause to believe that
a violation has occurred.

The Commission may or may not approve the General Counsel's
recommendation. Submitted for your review is a brief stating the
position of the General Counsel on the legal and factual issues of
the case. Within 15 days of your receipt of this notice, you may
file with the Secretary of the Commission a brief (ten copies if
possible) stating your position on the issues and replying to the
brief of the General Counsel. (Three copies of such brief should
also be forwarded to the Office of the General Counsel, if
possible.) The General Counsel's brief and any brief which you
may submit will be considered by the Commission before proceeding
to a vote of whether there is probable cause to believe a
violation has occurred.



James C. Robinson
page 2

If you are unable to file a responsive brief within 15 days,you may submit a written request for an extension of time. Allrequests for extensions of time must be submitted in writing fivedays prior to the due date, and good cause must be demonstrated.
In addition, the Office of the General Counsel ordinarily will not
give extensions beyond 20 days.

A finding of probable cause to believe requires that theOffice of the General Counsel attempt for a period of not lessthan 30, but not more than 90 days, to settle this matter through
a conciliation agreement.

Should you have any questions, please contact Anne A.Weissenborn, the attorney assigned to this matter, at (202)
219-3400.

Since{y, / /

/J . General Counsel
Enclosure {"

Brief



BEFORE THE FEDERAL ELECTION CONISSION j

In the Matter of )
) MUR 3342James C. Robinson )

GENERAL COUNSEL'S BRIEF

I. STATEMENT OF THE CASE

On April 16, 1991, the Commission found reason to believe

that James C. Robinson had violated 2 U.S.C. $ 441a(a)(1)(A) by

making excessive contributions to the Gephardt for President

Committee ("the Committee'). Mr. Robinson was notified of the

Commission's determination and has submitted a response.

(Attachment 1).

II. ANALYSIS

~2 U.S.c. S 441a(a)(1)(A) limits to $1,000 the amount which
> any person may contribute to a candidate and his or her authorized

committee with respect to any election for Federal office.

_ 11 C.F.R. S i03.3(b)(3) provides that contributions which, when

~aggregated with other contributions, exceed the statutory

limitations may either be deposited into a committee's account or

returned to the contributor. If deposited, the treasurer may

request reattribution or redesignation by the contributor in

accordance with 11 C.F.R. S 110.1. If no reattribution or

redesignation is obtained, the treasurer must refund the

contribution within sixty days of its receipt.

11 C.F.R. $ 110.1(k)(1) requires that contributions made by

more than one person include the signature of each person on the

check, money order or other negotiable instrument, or in a
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separate writing.

James C. Robinson made four contributions to the Committee

totaling $4,000, two of $1,000 each on June 29, 1987 and June 30,

1987, and two of $1,000 each which were received on March 1, 1968.

The Committee refunded $2,000 on February 15, 1990, and obtained a

reattribution of $1,000 to Elizabeth T. Robinson.

With his response to the Commission's reason to believe

determination, Mr. Robinson enclosed copies of the four checks

used to make the above-listed contributions. All of the checks,

written on an apparently joint account, are signed James C.

Robinson, but one dated June 25, 1987, contains on the memo line

the name and address of Elizabeth T. Robinson, and a second dated

February 25, 1988, shows the printed name of Elizabeth T. Robinson

underlined above the signature line.

Mr. Robinson states,

I distinctly remember having told the Gephardt
people that in each of the two occasions, one
donation was from me personally and one from my
wife, Elizabeth T. Robinson. I inquired at the
time as to the proper amount of the donation and
was informed that this was a legal amount.

[It is a customary practice that my wife writes
checks out of the joint account for matters which
might have been incurred jointly and I do the same
for her. My wife was aware and consented to the
support and was aware that we were making a
donation both in her name and in my name.

It appears that Mr. Robinson initially attempted, albeit

unsuccessfully, to have half of the $4,000 in contributions

attributed to his wife, a procedure which would still have

resulted in excessive contributions from both. Because Mrs.
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Robinson's signature did not appear on the contribution checks or

on accompanying statements, the entire $4,000 was attributable to
Nr. Robinson. The Committee did not refund or seek reattributton

of portions of the $4,000 until long after the sixty day period

provided by regulation.

IIl. GENERAL COUNSEL" S RECOMMENDATION

Find probable cause to believe that James C. Robinson
violated 2 U.S.c. S 441a(a)(l)(A).

/ / 7
Date ~ 2I -
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In the Matter of)

r.P. Blank ) MUR 3342

SEEAEOUSL RPR LN IIE
I. BDACKGRtOUN D

On April 16, 1991, the Commission found reason to believe

that V.P. Blank had violated 2 U.S•c. S 441a(a)(l)(A) by making

excessive contributions to the Gephardt for President Committee,
Inc., ("the Committee"))I Counsel for Mr. Blank has requested

pre-probable cause conciliation. (Attachments 1 and 2).

II. ANALYSIS

During the audit of the Committee it was noted that the

Committee had received $1,000 contributions from F.P. Blank on

June 29, 1987, November 20, 1987, and February 26, 1988, for a

total of $3,000. The Committee refunded $2,000 on February 15,

1990.

Mr. Blank does not dispute these dates and figures. In a

"Statement in Mitigation" ( Attachment 2) counsel has explained

1. This reason to believe determination was made in the contextof HUR 3111. On October 1, 1991, the Commission voted to merge
MUR 3111 with MUR 3342.

On February 25, 1992, the Commission made a series ofadditional reason to believe determinations which arose from debtsettlement requests submitted by the Committee. Thesedeterminations included apparent violations of 2 U.S.C.S 441a(a)(1)(A) by certain individuals. This Office believesthat, in the interest of fairness, the Commission need notpostpone consideration of the situation involving Mr. Blank whichis addressed in the present report until such time as allresponses are received with regard to the more recent Commission
reason to believe determinations.



that Mr. Blank was solicited in 1987 and 1988 by "various members

of the Gephardt for President Committee" and "was led to believe
he could properly make a $1,000 contribution for each election in i

which Hr. Gephardt was a candidate." COunsel continues,

2. Based upon this mistaken understanding,
Mr. Blank made contributions on June 23, 1967,November 16, 1987, and February 23, 1988 of$1,000 each. On each occasion, Mr. Blank was
assured that any contributions for elections thatMr. Gephardt was no longer a candidate would be
promptly returned.

5. As pointed out in the General Counsel's
Factual and Legal Analysis, there are procedures
set forth in 11 CFR sections l0.1(b)(3) and (5)for campaign committees to follow when excess
contributions received to avoid a violation of2 U.s.c. section 441a(a)(l)(B) [sic].Essentially, these procedures entail the
committee contacting the contributor and
requesting reattribution or redesignation of thecontribution, or making a refund, within 60 daysof receipt of the excess contribution. Had suchbeen done in this case, any violation could have
been avoided. 

.
Mr. Blank does not deny making $3,000 in contributions. It

does appear that the information which he received from the
Committee regarding his contribution limitations was at the least

unclear and possibly inaccurate. In addition, Committee did not

make its refund to Mr. Blank until long after the contributions

were received. However, the Committee's role should serve only as

a mitigating factor during conciliation negotiations.

This Office recommends that the Commission agree to enter

into conciliation with F.P. Blank prior to a finding of probable

cause to believe and approve the attached proposed conciliation

agreement.
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IIZI. 3ecoinsndat ious
1. Enter into conciliation with V.P. Blank prior to a finding

of probable cause to believe.

2. Approve the attached proposed conciliation agreen .

Date '... - --
General Counsel

Attachments

1. Letter
2. Request for conciliation and Statement in Mitigation
3. Proposed conciliation agreement

Staff member assigned: Anne Weissenborn
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FEDERAL ELECTION COMMISSION
wAS~tNCTON DC 2o.¢tB

MINmORADUM

TO:

FROM:

DATE:

SUBJECT:

LAWRENCE H. NOBLE
GENERAL COUNSEL
MARJORIE W. EMMONS/BONNIE J. ROSS~~

COMMISSION SECRETARY

MAY 26, 1992

MUR 3342 - GENERAL COUNSEL'S REPORT
DATED MAY 21, 1992.

The above-captioned document was circulated to the
Commission on Friday, May 22, 1992 at 12:00 p.m.

Objection(s) have been received from the

Commissioner(s) as indicated by

Commissioner Aikens

Commissioner Elliott

Commissioner McDonald

Commissioner McGarry

Commissioner Potter

Commissioner Thomas

This matter will be placed

for Tuesday, June 2, 1992

the name(s) checked below:

xxx

on the meeting agenda

Please notify us who will represent your Division before
the Commission on this matter.



BIFORE THE FEDERA L ELECTION COMMISSION

Zn the Matter of
F.P. Blank

CERTI FICATION

I, Marjorie W. Emmons, recording secretary for the
Federal Election Commission executive session of June 2,
1992, do hereby certify that the Commission decided by a
vote of 5-0 to take the following actions in MUR 3342:

1. Enter into conciliation vith F.P. Blankprior to a finding of probable cause to
believe.

Approve the proposed conciliation agree-.Dent recommended in the General Counsel's
report dated Ray 21, 1992

Commissioners Aikens, Elliott, McGarry, Potter, andThomas voted affirmatively for the decision; Commissioner

McDonald was not present.

Attest:

Date

S cretary of the Commission

MUR 3342
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~~FEDERAL ELECTION COMMISSION !

WASHINGTON D C 20463 i

June 11, 199 2 ,

Ken Davis, Esquire
1102 North Gadsden Street
Tallahassee, FL 32303

RE: NUM 3342
(formerly MUR 3111)

F.P. Blank

Dear Mr. Davis:

On April 16, 1991, the Federal Election Commission found
reason to believe that your client, Mr. F.P. Blank, had violated
2 U.S.C. S 441a(a)(l)(A). At your request, on June 2, 1992, the
Commission determined to enter into negotiations directed towards
reaching a conciliation agreement in settlement of this matter
prior to a finding of probable cause to believe.

Enclosed is a conciliation agreement that the Commission has
approved in settlement of this matter. If your client agrees with ,
the provisions of the enclosed agreement, please sign and return i
it, along with the civil penalty, to the Commission. In light of i
the fact that conciliation negotiations, prior to a finding of iprobable cause to believe, are limited to a maximum of 30 days, i
you should respond to this notification as soon as possible. ,!

If you have any questions or suggestions for changes in the
agreement, or if you wish to arrange a meeting in connection with
a mutually satisfactory conciliation agreement, please contact me
at (202) 219-3400.

Sincerely,

Anne A. Weissenborn
Senior Attorney

Enclosure
Conciliation Agreement
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Mr. Lawrence M. Noble
General Counsel
Federal Election Commission
Washington, D. C. 20463

Re: MUR 3342
(Forery MUR 3111)

Dear Mr. Noble:

Rearig the above referenced matter, I wish to make an observation concerning
contributions to the Gehrt capag in 1988.

The $2,000 contributed after the inta $500 to qualify for funds, came from the
Loisana Bank and Trust Account which was a cmuiy account and
therefore represented a $2,000 contribution from Mrs. Reggie andl myself.

I hope you will recognize my good faith in belief that I was wholly within the legal
limits in making my contributions. My mens rea, if you will, should b~e considered." I
did not mean to violate any law, and I hope you will give that fact consideration.

Thank you.

Sincerely,

-,%

Edmund M. Reggie
EMR/ski

"- r"1 p"

-.. li,

-0..,

.cnr'



PERKINSODIE
A Law PAITNIRSHIP INCLUDING PUO)PESSIONAL COatPOATKINS

607 FOXVUTW4TH STmUT. N.W • WAmpyrOe. D.C. 20005-2011 • (202) 628-6600

June 15, 1992

Lawrence R. Noble, Esq.
General Counsel .
Federal Election Commission
999 E Street, N.W.
Washington, DC 20463

Attn: Anne Weissenborn

Re: MUR 3342 Gephardt for President
Committee -S. Lee Kling as treasurer

Dear Mr. Noble:

Debt settlements submitted by the Gephardt for President
Committee, Inc. ("the Committee" ) have resulted in this Matter
Under Review, with the Commission raising issues about the
settlement of debts owed to individuals, law firms and
political committees.

IRYODUCTION

The Commission concludes, overall, that the "extensions
of credit" giving rise in these debts were not provided in the
creditors' "'ordinary course of business."' This results in a
finding that the debts, improperly incurred, cannot be settled
and must be treated as contributions. Certain of these
"contributions," if treated as such, exceed lawful limits or
are unlawful by source.

The General Counsel's Office has reached its intrepreta-
tion under the debt settlement regulations in effect at the
time of the settlement. 2 It holds that political committees
and law firms providing goods and services to candidates, with
full expectation of reimbursement, are acting outside the
"ordinary course" of their business. By "ordinary course",

1 The Committee does not dispute the Commission's findings on debts
owed to individuals and herewith requests preprobable cause conciliation.

2 This is conceded at p.3, n.l, of the General Counsel's Report.

104669-002DA921630.02_51 TELFX .44-O2" P(",o _' • F.',%IMILE (202) 434-1690
AM u:H(RtiG * BELLE\t E * LOS ANGELES * PORTLAND * SEATTLE * SPOKANE



Lawrence R. Noble, Esq.
June 15, 1992 rPage 2

the General Counsel means the ordinary course of these
committees' and firms' business. Political committees, the
General Counsel argues, function only in the political, not
the commercial sphere, and law firms are limited to offering
only legal services. Extensions of credit provided to the
Committee, for meeting expenses, telephones and other
expenses, cannot in this view, have been made in the "ordinary
course".

RELEVN LAW: LAW FIRNS

As the General Counsel's Office notes, the 1990 "debt
settlement" regulations do not govern these 1988 transactions.
There remains one additional point about the applicable law,
overlooked by the General Counsel and critical to the
interpretation of the 1988 debt settlement regulations
governing incorporated and unincorporated entities such as the
law firms. All of these firms did not "extend credit" in the
commercial sense at all. Their involvement arose instead outof yolntee activity by employees and partners, fully allowed
under S 114.9 of the Commission regulations.3

These regulations do not apply an "ordinary course"
requirement to the types of goods or services provided. Their
premise is in opposition to any such notion. The focus is on
the purpose of the volunteer, a concededly political purpose,
which may be pursued by use of the facilities of the
corporation with which he or she is associated.

There is an "ordinary course" requirement grounded in
commercial practice, but it relates to the maaemn of the
debt, not its origination. Both SS 114.9(a) and (c) require
reimbursement for the use of facilities at a commercially
reasonable rate, within a commercially reasonable time.
The General Counsel's analysis approaches the question from
the wrong end.

The question raised in this matter is the proper course
the Committee should have taken when resources ran out and

3 Section 114.9(a) governs generally the use of corporate facilities
by volunteers, while S 114.9(c) treats specifically the use of corporate
facilities by "any person" -- not only volunteers -- to produce campaign-
related materials.

(04669-(0./DA921i630.025 ] 6115192



Lawrence R. Noble, Esq.
June 15, 1992
Page 3

timely reimbursement could not be made.4 At this point, the
Committee considered itself bound by the debt settlement
regulations in effect. Since its obligation was controlled by
commercial practice under S 114.9 -- reimbursement within a
commercially reasonable time -- the resolution of the unpaid
debt was also appropriately managed by reference to reasonable
commercial practice. This reference to commercial practice
shapes the debt settlement regulations of the Commission, then
as now.5

By the analysis which is appropriate under the law, the
Committee must be judged by the standards of S 114.9, not
S 114.10. The Committee, like any other terminating after an
unsuccessful election effort, could not easily raise funds.
Its efforts to do so were consistent and energetic. All
outstanding obligations were tallied, and as funds were
raised, debt retirement plans were prepared to guide the
distribution of available funds among the outstanding debts.
The Committee displayed at all times a commitment in good
faith to raise all funds possible toward the retirement of
these debts.

The law firm creditors took these debts no less
seriously. Volunteers connected to these firms had lawfully
incurred these debts, and while the firms did not object to
their political efforts, none intended to incur unreimbursed
costs, much less legal liability.

The Commission is urged to take into account the legal
position logically and properly assumed by both the Committee
and these law firm creditors. The regulations would appear to
support this position, or at least to support this position as
any much, if not more, than any other, including that asserted
by the Office of General Counsel. Should the Commission
proceed with that Office's position, and reject that position,

4 There are no grounds for objection to the expected rate of
reimbursement.

5 Revision of the current regulations has not completely clarified
the course for political committees in circumstances such as these.
Failure to make timely reimbursement, in the case of terminating
committees, can still present the need for some settlement, in fairness to
the creditor and in keeping with the regulations' insistance on reasonable
commercial practice.

{04669-O(002/D A92 1630.02516159 6/15/92



Lawrence R. Noble, Esq.
June 15, 1992
Page 4

reasonably presented by the Committee, the issue will be
resolved in a way which penalizes legitimate voluntary
activity for developments -- an unsuccessful campaign and a
shortage of funds - - beyond the control of the Committee or
its creditors.

Finally, the General Counsel's argument is questionable
even if the terms in which it is argued were accepted. While
law firms frequently incur expenses on behalf of clients,
related to their legal representation, American law firms have
never limited their scope of public activity in the manner
described by the General Counsel. Law firms in this country
support a wide variety of public service and political
activities. Some do so in expectation of greater community
visibility and reputation, others out of a sense of
obligation, and still others because they count among their
partners and employees individuals who keenly appreciate the
kinship in the United States of law and politics, lawyers and
politicians. The firms in question here, supporting
individual volunteer activity and anticipating no economic
loss, conducted themselves squarely within this tradition.6
A cramped emphasis on the "ordinary course" of their fee-
generating activities entirely misses this fact of American
law firm life.

The Commission should decline the proceed further in the
matter of the debt settlements reached by the Committee with
law firms.

TUB POLITICAL COMMITTEES

By the same reasoning applied to law firms, the political
committees are treated by having made "contributions" in the
form of extensions of credit outside the "ordinary course" of
their activities. All of these committees also expected
market rate reimbursement within a commercially reasonable
period of time. This expectation failed, in the same way that
it failed, and for the same reasons, in the case of the law

6 One is reminded of the long life of this tradition by this often -

cited observation of DeTocqueville that "lawyers form the political upper
class" in America, "called on to fill most public functions." Democracy in
America (Harper and Row 1969) at pp. 268, 269.

[04669-0002G)DA921|630.0")- 6/596/15/92



Lawrence R. Noble, Esq.June 15, 1992
Page 5

firms and other creditors. The campaign closed down, ran out
of money and had trouble in the wake of defeat raising more.

Failure in the end does not invalidate the good faith on
both sides at the beginning. Nor does it stand to reason that
political committees should enjoy lesser right in this regard
than law firms or other corporations which may extend credit
under S 114.9. The law imposes an absolute prohibition on
corporate election-influencing activity, yet still makes room
for extensions of credit for the use of facilities to produce
materials and for other purposes. Political committees, far
less restricted than corporations in all other material
respects, cannot sensibly be disfavored in this one.

Further, it could be argued that the political committees
wer acting in their ordinary course by paying for events
featuring Congressman Gephardt. While the principal purpose
of the activity was to benefit the Committee, the political
committees also received benefit from the ability to invite
their donors and contacts to meet Congressman Gephardt,
potentially the next president of the United States. Such an
event could also attract a wider base of potential
contributors than would otherwise appear at an event only for
the political committee.

The Commission should decline to proceed on the debt
settlements reached by the Committee with political
committees.

Veryitrul y. Crey

Counsel for Respon

RFB:JLC: smb

[04669-0(002/DA921630.025) 6/396/15/92
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June 16, 1992

Anne A. Weissenborn, EsquireFederal Election Com-mission
Washington, D.C. 20463

Re: MUR 3342

Dear Ms. Weissenborn:

I received the letter of Lawrence N. Nobel relating to theabove Matter Under Review. It is dated Nay 28th and I received
it several days later.

The account out of which the checks to the Gephardt forPresident Committee were written is a joint account which has
been in existence for over forty years. The terms of the
written instrument which created it in effect serves as approval
by my wife, in writing, of any checks I write on the account and,
by the same token, as an approval by me, in writing, of any
checks which she may write. We have operated under this
understanding with respect to this account for the forty years it
has been in existence.

We assumed, therefore, that my wife had already approved, in
writing, any checks, such as the ones I wrote on her behalf to
the Gephardt campaign. She is willing to sign a sworn affidavit
that she knew and approved of the making of the contributions on
her behalf to the Gephardt campaign at the time the contributions
were made. We were unaware of the requirements of the federal
campaign laws that both parties to a joint account must sign a
contribution from such a joint account in order for it to be
attributed to both.

Despite our lack of knowledge of the federal campaign laws,
I would have assumed that had there been a problem with the
contributions made by my wife and myself, the Gephardt Committee
would have notified us of this fact. We received no such notice
until the contributions were refunded. These refunds, I now
understand, were not made in a timely fashion. The ability to
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Anne S. Weissenborn
Page 2
June 16, 1992

make the refunds, however, was entirely within the control of the
Gephardt committee.

As I have noted, I did not have any knowledge of the
requirements of the campaign laws with respect to joint account
contributions. It seems that the Commission's rules run counter
to the commonly accepted understanding of the operation of a
joint checking account, where one partner does not need the
approval of the other to make expenditures. Nonetheless, I had
no intention of circumventing or violating these laws and am
distressed to learn of your recommendation in this case some fjy
y after the fact. I would ask that the Commission take no
further action in this matter.

Yours veryf tryly, -

James C. Robinson
JCR/dbc
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Anne A. Weissenborn, EsquireGeneral Co ~l Office
Federal Election Commssion
Washington, D.C. 20463

Dear ]Ms. Weissenbo rn:

T hank you for taking my1al today in connectionwth the letter vhich Lawrence N. Noble, General Counsel,
sent to Mr. Wllitam D. Rolinick.

I have Jut co me ito possession of that letter,
and am nowvasembling the docunts necessary to review the
matter from a legal standpoint.

I appreciate your willingness to grant us a brief
extension of time in which to resond, and would ask that
our response be due on July 15, 1992. If this is not a
convenient time, please let me know.
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Many thanks and best regards.

Sincerely,

Richards Hope

cc: William D. Rollnick



FEDERAL ELECTION COMMISSION

WASHINGTON, DC. 2O,4,3

J3une 30, 1992

Judith Richards Hope, Esquire
Paul, Hastings, Janofsky & Walker
1050 Connecticut Avenue, NW
Washington, DC 20036-5331

RE: MUR 3342
William D. Roilnick

Dear Ms. Hope:

~This is in response to your letter dated June 25, 1992, whichwe received on June 29, 1992, requesting an extension until' July 15, 1992, to respond to the General Counsel's Brief in theabove-cited matter. After considering the circumstances presentedin your letter, the Office of the General Counsel has granted therequested extension. Accordingly, your response is due by theclose of business on July 15, 1992.
~If you have any questions, please contact me at (202)

o) 219-3400.

~Sincerely,

Anne A. Weissenborn
~Senior Attorney
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The Concertose recogr s that the Commisejon has alreadyadopted its position on the questions of leqal liabilityrpresented in th~ese ML'fs. These are questions of exenituresexceeding the Iowa State imit-, the candidate,'s extensicons ofcredit exceedin~g h' s personal limitation; and excesIvecontributions receive i from ot.her persons. Eaoh has beenraised by t~he Audit 2!Vionl, then reviewe by t he GeneralCounsel's Office befo:e presentation to the Coeion. alonigr with its recommendatilons. The Comission paed twice zon¢ these questions, in approving an interiR report and the.-, againin issuing a final one. Certain issues were addressed againLI" in the course of the hearing reqguest.ed by the Couuities.

The Commiittee does not therefore expect to relitigatethese underlyin~g iability questions." There are, however,legal issues w:hich it will raise in the course of preprobablecause conc~jai~on which, in its view, should shape the formof an accertabl.e settle~e.t.e. 3 issue of significance whichit will address, is the app'icab! sr~andard for determiningliability for enor ..ent pturposes, as distinguished from the

"The cot.ittee no-.es the "n: further ace€.c., determination related tothe loan~ guarantee executed by Mr. S'se~an as attorney-ln-fact for theCo-.!t'eg in February of 198B, and obviously take. no exception "-o that
result.
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Anne A. Ve lssenborn, Esq.
3uly 6, 3.992
Paqe 3

standard appropriate ini deten ,inirq ea~n under the publiofinancing statute. This is an issue of uome siqniticancevwtere there are presented ambi~uities and other interpret~ativediftutge. in t:he 1aw and -:equlatlons related to thte conductof publicly tfinanced Presidential campaigns.

Very truly yours

Robert F. auer
Counsel to Gephardt for

President Committee, Inc.
RFB: smb

IC)'6O~J'DA~AgC 371 /6192
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July 10, 1992

CONNECTICUT OfFICE
1055 WASHINGTON SiOULEVARO

STAMFORD. CONN[CTItCUT" 06,90.'-,P*7

TELEPHONE (8031 661-7)40

TOKYO OFFiCE

TORANONON OMTO)I~ IILDN
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TELEPHONE (0)1 3507-073
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202-457-9490

Anne A. Weissenborn, Esq.General Counsel's Office
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Dear Ms. Weissenborn:

This is to confirm our conversation of Friday,
July 10, 1992, in which I requested that you grant an
extension of time to file a response in the matter of
William D. Rollnick. As I mentioned, an extension would be
greatly appreciated because Judith Richards Hope, who is
serving as counsel to Mr. Rollnick, was recently
hospitalized.

As we discussed, a response will be filed on or
before August 3, 1992. If that date proves inconvenient,
please let me know.

Many thanks for your assistance.

Sincere ly, .

for PAU, HSTINGS ANOFSKY & WALKER
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.::



FEDERAL ELECTION COMMISSION
WASHINGTON. D C 204)3

July 15, 1992

Nary T. Boyle, Esquire
Paul, Hastings, Janofsky & Walker
1050 Connecticut Avenue, NW
Washington, DC 20036-5331

RE: NUB 3342
William D. Rollnick

Dear Ns. Boyle:

We have received your letter of July 10, 1992, confirming
our telephone conversation that same day during which you informed
this Office of the illness of Judith Richards Hope, who is serving
as counsel for William D. Rollnick. You asked if a further
extension of time in which to reply to the brief in the
above-cited mautter could be granted in light of Ms. Hope's
illness.

We have considered your request, and in light of the
circumstances, have granted the additional extension of time.
Thus, the response on behalf of Mr. Rollnick will be due by close
of business on August 3, 1992.

Sincerely,

Anne A. Weissenborn
Senior Attorney
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I mm submitting ten copiesm of the enclosed briefin response to the General Counsl's btief filed on May 28,
1992 in the above referenced matter. Pusun to the
Comission's regulations, I a also smitting three copies
of this Response to the General Counsel.

As part of the brief, Mr. Roilnick is submitting
an Affidavit that describes the steps he took to comply with
the Cmmission's regulations. Unfortunately, I was unable to
secure an Affidavit of his then wife, Eloise Rollnick, due
to the fact that Mr. and Mrs. Rollnick were divorced
effectve July, 1992. I am sure you can understand the
delicate nature of this situation and, under the
circumstances, it was simply impossible to obtain an
Affidavit from her.

I appreciate your sympathetic consideration of
this matter. Should you have any questions, please contact
me.

Sincerely,

chard Hope;JANOFSKY & WALKER

cc: Lawrence M. Noble, Esq.

Ms. arjorie EmmonsSecretary
Federal Electon commission
999 B Streetr, N.M.
Wfashington, D.C. 20463

Re: William D. Rollnick. WUR 3342

Dear Ms. Zmons:



BDOazmFEDERAL ELECTION COMMISSION
WASIMTos, D.C.246

In the Matter of )
William D. Rollnick ) MR34

TO: Secretary, Federal Election Commission

RESPONSE TO THlE GENERAL COUNSEL'S BRIEF
IN THE MATTER OF WIJAMd D. ROLLNICIK

William D. Rolinick, by his attorneys and pursuant to Section

I I1. 16(c) of the Commission's rules, hereby repod to the General Counsel's Brief,
filed in this mtter on May 28, 1992, in which the General Counsel found there was

prbale cause to believe that Mr. Roilnick violated the prohibition against excessive

campaign contributions codified under 2 U.S.C. § 44la(a)(1XA)."

This case is about a lot of things. It is about a presidential primary

campaign committee that lost $1000 checks, then found them and cashed them. It

might even be about a campaign stape for cash that was intentionally delaying

refund checks. It most certainly is not, as the General Counsel would lik to paint it,
about someone who admits making excessive contributions in violation of the law.

William Rollnick gave financial support to a presidential hopeful. Each

step he took in responding to the candidate's campaign disorganization was

reasonable. In fact, he played by the rules, as the Commission itself has written

1/ By letters dated June 2.5, 1992, and July 10, 1992 counsel confirmed an eztasion to file this
response on August 3, 1992.



them. Any violation that may have resulted is because the campaign committee, not

Mr. Roilnick, failed to meet its legal obligations.

II.
STATEMENT OF FACTS

During the 1988 presidential primary season, William Roilnick and his
then wife, Eloise, contributed funds to the campaign effort of Richard Gephardt. On
or about February 11, 1988, Mr. Rollnick sent a check, in the amount of $1000, to
the Gephardt for President Campaign Committee ('the Committee" or the 'Gephardt
Committee'). (A copy of the check stub recording that contribution is attached to the
Rollnick Affidavits' under Tab A.). Several days later, however, a representative of
the Committee informed Mr. Roilnick that the check had not been received. Mr.
Roilnick prmptly contacted his bank to deemn whether the check had been lost.
He checked several more times. Rolinick Affidavit at 4.

Once he was satisfied that it was indeed lost, Mr. Roilnick sent a
replcement check to the Committee. (A copy of the replacement check is attached to
the Rollnick Affidavit under Tab B). The second check was a joint contribution frm

Mr. Rolinick and his wife, in the amunt of $2000, drawn on a joint checking

account containing personal funds of each of them. The check itself listed both of
their names. Mr. and Mrs. Roilnick agreed at that time that this contribution was

made on behalf of both of them. Rollnick Affidavit at 5.

Although Mrs. Roilnick's signature was not included on this check, the
Rollnicks received a reattribution form from the Gephardt Committee in

/ The Roilnick Affidavit is attached hereto under Exhibit A.
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apprximtely March 1988. Rollnick Affidavit at 6. Mrs. Rollnick immediately
signed the realtibution form, certifying that she intended to have half of the $2000
check attributed to her. Rolinick Affidavit at 7. (A copy of the signed reattribution
form is attached to the Rolinick Affidavit under Tab C). The Roilnicks promptly
returned the reattzibution form to the Gephaxdt Committee, almost certainly within 30
days or less of their initial contribution. Roilnick Affidavit at 7.

When Mr. Roilnick received his bank statement in March of 1988, he
discovered that both the original check he had written for $1000 and the replacement
check for $2000 had been cashe. He immediately contacted the Committee to
inform them of this error and requete that they issue a refund for the $1000 check
that had been mistkenly cashed. The Committee assured him that the mistake would
be corce and that he would receive a refund. Roilnick Affidavit at 9.

Mr. Rolinick received a refund check from the Committee, but does
not recall prciey when. When the Commission staff commece this proceeding,
ounse for Mr. Roilnick contacted the Committee and asked them to search their
records to deermine when the refund was sent. The Committee forwarded a copy of
a $1000 refund check, dated February 15, 1990. (A copy of the check is attached to

the Rollnick Affidavit under Tab D).

ni.
ARGUMENT

Mr. Rollnick complied fully with both the letter and the spirit of the
law and the General Counsel has failed to establish otherwise. Mr. Roilnick
contributed only $1000 to the Committee, sending a replacement check only after
being assured his original check had been lost. He and his wife furnished written



attribution of their joint contribution, consistent with Commission regulations.
Finally, upon discoverin that his first check had been mistakenly cashed, Mr.

Rolinick promptly requested a refund and in fact received that refund. His actions are

in stark contrast to those of the Committee, which (1) misplaced a $1000 check,

(2) sought a replacement, (3) cashed both checks when their own accounting records

should have informed them that to do so would appear to involve excessive

contributions, and (4) failed, despite promises to Mr. Rollnick and the requirements

of law, to refund the amount wrongfully deposited in a timely manner.

Inexplicably, Mr. RoIlnick, not the Committee, now stands before the
Commission accused of wrongdoing. Laws and regulations may indeed have been

violated, but not by Mr. Rolinick.

A. Mr. Rolinick Complied Fully With the Law By
Securing a Reattrbution of the $2000)
Ih~lacement Ch]eck lie Se to the Com.mitte.

Commission rules specify that, in the event of a joint contribution, the

signature of each contributor be placed on the check or in a separat writing.

11 C.F.R. § 1ll0.1(k)(l). Failure to do so, however, does not ipso fi -0justify

Commission sanctions. It is commonplace for joint contributions to be made through

a joint checking account. By 1987, the Commission had recognized the common

failure of contributors to include both signatures when making a contribution from a

joint account and by rule established a routine mechanism to deal with such errors.

According to the Commission's regulations:

If a contribution to a candidate or political committee
•... exceeds the limitations on cotrbutions.., the
treasurer of the recipient political committee may ask the



contributor whether the contribution was intended as ajoint contribution by more than one person.

II C.F.R. § ll0.1OkX3)(i). After such a request is made, a contribution that exceeds

the statutory limits will be deemed reattributed to another contributor if, within 60

days of the treasurer's receipt of the contribution, the contributors provide a written

reattribution signed by each contributor. 11 C.F.R. § 110.1l0k)(3)(ii)(B).

The Commission's own procedures thus permit a contributor and

recipient committee to avoid a possible violation of law by securing an after-the-fact

reattribution of a facially excessive contribution. If Mr. Roilnick's failure to include

his wife's signature resulted in an automattic violation of law, not curable by

reattribution, these regulations would be surplusage. In fact, the published

Epaaonand Justification of these regulations states explicitly that "the

Commission has included in the regulations for the first time specific regulatory

language penwfig after the fact veatributions of contributions to other contributors."

Pers wini Muii-cwvi Wae Polkical/Comninees, 52 Fed. Reg. 760, 765

(Jan. 9, 1987) (emphsi supplied).

An apparenly extcessive contribution, coupled with a failure to

subsequently reattribute in accordance with the Commission's guidelines, constitutes a

violation of law. However, where a contribution is made and attributed in

compliance with the rules, no violation occurs. The Commission's own reattribution

prceures dictate this result.

By providing a reattribution form signed by his wife indicating that she

intended to have half of the $2000 contribution attributed to her, Mr. Roilnick did



prciey what th gl aton allow. What is more, he did 50 in a timely manner.
As iniae Ia Mr. Rolnick's Affidavit, he and his wife, to the best of his
recollection, received this form from the Gephardt Committee in March of 1988 and
returned it prmpltly, almost certainly within 30 days or less of making their initial
contribution. This was well within the 60 day time frame mandated by the
regulations. Mr. Rollnick followed the Commission's own procedures by securing a
timely reattribution and, accrdingy, acted in full compliance with the spirit and the

letter of the law.

The General Counsel provides no evidence that would rebut Mr.
Rolik's recollection that the reattrlbtion occurred promptly, well within the 60
days permitted. The General Counsel merely offers an unsupported staeent that the
Committee "apaetly [did not] seek reatiribution of portion of the contributions
until after the sixty day periodl provided by regulation.- General Counsel's Brief at 3.
A finding that dhe law hase been violated is simp~ly nat supported by the facts.

Mr. Roilnick's other alleged violation stems from his providing a
relacement check for what any reasonable person would have assumed was a lost
one. When Mr. Roilnick was notified by the Committee that his original check had
been lost, he did what any reasoable person would have done under the
circumstances. Before sending a replacement check to the Committee, he contacted
his bank a number of times and verified that the check had not been cashed. Only
upon receiving these assurances did he send the second check to the Committee.

.... i i! ! 
I
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TeGeneral Counsel appears to place greatl weight on Mr. Roilnick's

failure to order a "top payment" on the first check. It would be bot unnecessary

adunreasnabdle for this Commission to impose such a reqUireet, causing

contributors to incur sometimes substantia bank charges (and causing some

committees likewise to incur charges if they mistakenly deposit such a check).

Nobody but the Committee may legally cash a check drawn to its order. The

Committee had assured Mr. Roilnick that the check was lost. Any reasonable person

would have assumed that even if the Committee found it, the check would not be

cashed because the law limits receipt as well as the making of excessive contributions.

The Commission would be placing an uneesr burden on contributors to require

the extraordinary measures the General Counsel appears to find necessary to avoid

liability.

The salient facts are that the Committee, not Mr. Rollnick, failed to

meet its obligations. Mr. Rollnick took swift and appropriate action as soon as he

discovered that both checks had been mistakenly cashed. He immediately contacted

the Gehrt Committee upon receiving his bank statement indicating that both checks

had cleared. He requested a refund and was assured he would receive one. Rolnk

Affidavit at 9.

Once Mr. Rollnick notified the Committee that he wished to secure a

refund, it was then incumbent upon the Committee to refund the $1000 in a manner

that complied with the Commission's regulations. These regulations provide that, if a

redesignation or reattribution is not obtained for an excessive contribution, the

treasurer of the political committee 'shall, within sixty days of the treasurer's receipt



of the contribution, refund the contribution to the contributor." 11 C.F.R.
O 103.3(3).

The burden to comply with the Commission's 60 day time frame thus

lay squarely with the Gephardt Committee. Mr. Roilnick notified the Committee of

the error in March 1988, well within the prescribed 60 day period provided for in the

regulations. The failure to meet this deadline (and any appropriate legal

consequences) is the Gephardt Committee's, not Mr. Rolinick's. Mr. Rollnick never

made an excessive contribution. He sent a check to replace one he was assured was

lost. When the Committee subsequently chose to deposit both the "lost" and the

repacment checks, the Gephardt Committee was required, by regulation (and its

promise to Mr. Rollnick), to refund the duplicate funds in a timely manner.

The record is clear that Mr. Rolinick attempted, however

unsuccessfully, to secure a refund in a timely manner. The record is devoid of facts

that wonld explain what prompted the Gehrt Committee to shirk its repnsblty.

Whatever the reson - administraive error or cash flow concerns

- any violation is the Committee's, not the contributor's.

The General Counsel cites the fact that Mr. Rollnick did not receive the

refund within this 60 day period as evidence that he violated the law. General

Counsel's Brief at p. 3. This conclusion simply defies the facts: Mr. Rollnick

notified the Committee of the error in a timely manner. And it defies the law: the

obligation to satisfy the Commission's deadline rested solely with the Gephardt

Committee and not with Mr. Rollnick.
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C. Although Mr. Rolinick "Admits" to Sending
Checks To the Gephardt Committee Totaling
$3000, He Does Not Admit that He Made"
ontributions in Excess of the Statutry Limit. !

The General Counsel's Brief emphasizes the fact Mr. Rollnick "does

not deny having sent checks totaling $3000 to the Committee .... " Geea

Counsel's Brief at p. 2. Mr. Rolinick does indeed admit that he sent two checks,

totalling $3000, to the Committee, but in no way admits that he made contributions in

excess of the statutory limits. Furhrore, he srongly denies that these checks were

sent in an effort to circumvent limitations on campaign contributions.

As indicated above, Mr. Rollnick sent a second check to the Committee

only after being infome by the Committee that the original check for $1000 had not

been received. The second check in the amount of $2000 represented a joint

contribution from his wife and him. Each was entitled under law to contribute $1000,

the maximum amount allowable. 2 U.S.C. § 441a(a)(IKA). That was acompllished

throug a joint contriuton, writtn on a joint account and verified throug a

reattribution signed by Mirs. Rollnick.

Mr. Roilnick's subsequent request and receipt of a refund in the amount

of $1000 confirms that excess contributions were not made. Thrfr, while he

admits sending checks in the amount of $3000, this figure does not accuraely relect

the amount of moe he actually contributed. Rather, he contributed only one-third

of that amount, or $1000, to the Committee. The second third represented a

contribution by Mrs. Roilnick and the final third was refunded to him afe it was

discovered that the original check had not in fact been lost.



The General Counsel's emphasis on the fact that Mr. Rollnick admitted
to sed chck totaling $3000 is misplaced. It ignores the facts and fails to take

into account that Mr. Roinack's acun contibution was limited to the $1000

maximum.

IV.
CONCLUSION

Bsdon the foregoing, it is clear that the General Counsel's finding of
prbale cause is not supported by either the facts of this case or by the

Commission's own regulatory procedures. At all times, Mr. Roilnick acted in good

faith and in compliance with the Commission's regulations. He contributed the

maximum amount allowable, funse an aprpit attribution of the $2000 check
as permitted by Commiso rule, and asked for and received a refund for the $1001)

check that hud been mistakenly deposited. Accordingly, Mr. Rolinick request that

the Commission set aside this re-mmnatio, find that he acted in copiac with

the law and terminate further prceig in this matter.

Respectfully submitted this 3rd Day of August, 1992.

MayT. BoylePU, HASTINGS, JANOFSKY & WALKER
1050 Connecticut Avenue, N.W. 20008
(202) 223-9000

COUNSEL FOR WILLIAM D. ROLLNICK



AFFIDAVIT OF WILLIAM D. ROtLtNICKw

State of New York
County of New York

I, William D. Rollnick, being

and state as follows:

1. I make this Affidavit in

Response to the General Counsel's Brief

Matters as stated herein are based upon

knowledge.

duly sworn, depose

support of my

f iled herewith.

my own personal

2. To the bst of my knowledge and belief, I
sent a check, in the amount of $1000, to the Gphardt for

Preident Capign Comittee ("the commttee") on or about

February 11, 1966. Although I have searched, I have not

located the canceled check. I previously submitted a true

and correct copy of a check stub I wrote recording that

contribution and I am attaching a copy of that stub to this

Affidavit under Tab A.

3. After I sent the check, I was notified by the

Comittee that this check had been lost by the Committee.

4. I made a good faith effort to locate this

check by contacting my bank to determine whether it had been

)
) us:



cashed. After verifying with my bank that the check had not

been cashed, I sent a replacement check to the Committee on

February 26, 1968. I m attaching to this Affidavit under

Tab B a true and correct copy of that replacement check.

5. The replacement check was in the amount of

$2000. It was intended to be a joint contribution from my

then wife, Eloise, and me and, as indicated by the printing

at the top of the check, was written on an account held

jointly by us. My wife's name appeared on this check and

the account contained personal funds from each of us. She

and I agreed that this contribution was made on behalf of

both of us.

6. After I sent the replacement check, my wife

and I received a reattribution form from the Gephardt

Comittee. To the best of my recollection, we received this

form from the Cmmttee in March 1988.

7. To the best of my knowledge, my wife signed

the form as soon as it was received and returned it to the

Gephardt Committee within a very short period of time. I am

virtually certain that we sent the signed separate

authorization for my wife back to the Committee within 30

days or less of our initial contribution. We were advised

that such an after-the-fact designation was a lawful and



Sp 4

routine method of handling a joint contribution written on a

joint account.

8. I did not retain a copy of the reattribution

form, but my attorneys contacted the Gephardt Committee and

requested that they search their records in an effort to

locate a copy. The Gephardt Committee forwarded a copy of

the reattribution form and I am attaching to this Affidavit

under Tab C a true and correct copy of the document signed

by my wife certifying that she intended that $1000 of the

$2000 check be attributed to her.

9. In March 1988, I received my bank statement

and discovered that both the original check for $1000 and

the replacement check had been cashed. I immediately

notified the Comittee of the error and requested that they

return the $1000 from the check that had been mistakenly

cashed. I was told I would receive a refund.

10. I received a refund from the Committee, but

do not recall precisely when. I have diligently searched my

files, but do not have a record of the refund. My attorneys

contacted the Gephardt Committee and asked them to search

their records to determine when the refund was sent. The

Committee forwarded a copy of the refund check, dated

February 15, 1990, in the amount of $1000. I received and



deposited this check. I am attaching to this Affidavit
under Tab D a copy of that refund check.

11. I have reviewed the information and

statements contained in my Response to the General Counsel's

Brief in this matter. The Response is true and correct to

the best of my knowledge and belief and is submitted in good

faith.

I declare under penalty of perjury that the

foregoing is true and correct. Executed on July 31, 1992.

William D. Rolinick

Svorn to and subscribed before me this 31st day of July,
1992.

VO TARY PUBLIC
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I do heeb certif th on this 3rt day of' Ausmt, 1992,1 caused truean arw cye of the Ibtgin Repos t. the Gecu Counse's Brief" in theMatte of Wilia D. k, to be hand delivered UPW the following:

Majre Emmons
% cton Commission

999 B Street, NW
WUasigton, D.C. 20463

Lawrnce M. Noble, Esq.
General Counsel
FdrlElection Commission
999 E Street, N.W.
Washington, D.C. 20463

CERTIFICATE OF $1 RVIC
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SEFoRE TEE FEDRA ELECTIoNe COWNIscSS S 18 fItI: (.3
In the Matter of ) SIT IVE

)
) MUR 3342

)F.P. Blank )

GENERAL COUNSEL'S REPORT

I. BACKGROUND

Attached is a conciliation agreement which has been signed by

V.P. Blank.

The attached agreement contains no changes from the agreement

approved by the Commission on August 19, 1992. A check for the

civil penalty has been received.

II. RBCOD TIOUS

1. Accept the attached conciliation agreement with
F..P. Blank.

2. Close the file as to this respondent.

3. Approve the appropriate letter.

Date[ (

eneral Counsel

Attachments1. Conciliation Agreement
2. Photocopy of civil penalty check

Staff Assigned: Anne Weissenborn



BEFORE TUE FEDERAkL ELECTION COMMISSION

In the Matter of

F.?. Blank. MUR 3342

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal Election

Commission, do hereby certify that on September 23, 1992, the

Commission decided by a vote of 6-0 to take the following

actions in MU 3342:

1. Accept the conciliation agreement
with F.P. Blank, as recommended
in the General Counsel's Report
dated September 18, 1992.

2. Close the file as to this respondent.

3. Approve the appropriate letter, as
recmmnded in the General Counsel's
Report dated September 18, 1992.

Commissioners Aikens, Elliott, McDonald, McGarry, Potter

and Thomas voted affirmatively for the decision.

Attest:

" Date- .Ean
Secr .ary of the Commission

Received in the Secretariat: Fri., Sept. 18, 1992 1:43 p.m.
Circulated to the Commission: Fri., Sept. 18, 1992 4:00 p.m.
Deadline for vote: Wed., Sept. 23, 1992 4:00 p.m.

dr



FEDERAL ELECTION COMMISSION
WASHIINGTON. D C 2O46J

September 28, 1992

Ken Davis, Esquire
1102 North Gadsden Street
Tallahassee, FL 32303

Re: MUR 3342
F.P. Blank

Dear Mr. Davis:

On September 23, 1992, the Federal Election Commissionaccepted the signed conciliation agreement and civil penaltysubmitted on your client's behalf in settlement of a violation of2 U.S.C. $ 441a(a)(1)(A), a provision of the Federal ElectionCampaign Act of 1971, as amended ("the Act"). Accordingly, thefile has been closed in this matter as it pertains to your
client.

This matter will become public within 30 days after it hasbeen closed with respect to all other respondents involved.Please be advised that information derived in connection with anyconciliation attempt will not become public without the written
consent of the respondent and the Commission. See 2 U.S.C.S 437g(a)(4)(B). The enclosed conciliation agreem ent, however,
will become a part of the public record.

The Commission reminds you that the confidentiality
provisions of 2 U.S.C. 55 4 37g(a)(4)(B) and 437g(a)(12)(A) remainin effect until the entire matter has been closed. The Commissionwill notify you when the entire file has been closed. In the
event you wish to waive confidentiality under 2 U.s.c.S 437g(a)(12)(A), written notice of the waiver must be submittedto the Commission. Receipt of the waiver will be acknowledged in
writing by the Commission.

Enclosed you will find a copy of the fully executedconciliation agreement for your files. If you have any questions,
please contact me at (202) 219-3400.

Sincerely,

Anne A. Weissenborn
Senior Attorney

Enclosure
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In the Ratt.er of )-
) PIUR 3342 .. ,,FP. Blank )

This matter was initiated by the Federal tiection Commission
("Ccmmiscion"), p.4r .,.,- t tc information ascertained in the normal

course of carrying out its supervisory responsibilities. The
iii! Commission found reason to believe that F.P. Blank (uRespondent-)

violated 2 u.s.c. s 441a(a)(1)(A).
:> NOW, TUKtRIFORKE, the Commission and the Respondent, havin~g

,. :-participated in informal methods of conciliation, prior to a

.finding of probable cause to believe, do hereby agree as follow-

. I. The Commission has jurisdiction over the Respondent .and4

, the subject matter of this proceeding, and this agreement haji tbe

~effect of an agreement entered pursuant to 2 U.s.c._
~ 437g(a) (4)(A) (i) .

Lr I I. Respondent has had a reasonable opportunity to demonstrate

that no action should be taken in this matter.

III. Respondent enters voluntarily into this agreement with the

Commission.

IV. The pertinent facts in this matter are as follows:

1. The Gephardt for President Committee ("the Committee")

is a political committee within the meaning of 2 U.S.C. 5 431(4).



2. Respondent made $1,000 contributions to the Comittee

on June 29, 1987, November 20, 1987, and February 26, 1988, for a

total of $3,000.

3. The Committee refunded $2,000 to Respondent on July 1,

• 1991.

4. 2 U.s.c. S 441a(a)(1)(A) limits to $1,000 the amount

which any person may contribute to a candidate and his authorized

committee vith respect to any election for Federal office.

5. 11 C.F.R. S ll0.l(j)(l) states that the "limitations

on contributions . . . shall apply separately with respect to each

election . . ., except that all elections held in a calendar year

: , for the office of President of the United States (except a general

r election for that office) shall be considered to be one election."

WrV. Respondent made contributions to the Gephardt for

:i OPresident Committee totaling $3,000 in violation of 2 U.S.C.

! S 441a(a)(1)(A). Respondent contends that he was unaware that his

aggregated contributions would violate this provision.

~vI. Respondent will pay a civil penalty to the Federal Election

Commission in the amount of Five Hundred Dollars ($500), pursuant to

2 U.S.C. $ 437g(a)(5)(A).

VII. The Commission, on request of anyone filing a complaint

under 2 U.S.C. S 437g(a)(1) concerning the matters at issue herein

or on its own motion, may review compliance with this agreement. If

the Commission believes that this agreement or any requirement

thereof has been violated, it may institute a civil action for

relief in the United States District Court for the District of

Columbia.



VIII. This agreement shall become effective as of the t

that all parties hereto have executed same and the Commission has

approved the entire agreement.

Ix. Respondent shall have no more than 30 days froma the "date

this agreement becomes effective to comply with and implement the

requirement contained in this agreement and to so notify the

Commi s sion.

X. This Conciliation Agreement constitutes the entire

agreement between the parties on the matters raised herein, and no

other statement, promise, or agreement, either written or oral, made

by either party or by agents of either party, that is not contained

in t:his vritten agreement shall be enforceable.

FoR TUE COmgLSWIN:

General Coufnsel i"' "

DateRespondent
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BEFREn TEE EDRALn ELECTION

In the Matter of )
)MUR 3342

William D. Rolinick ) sENSITIE

GE NEA COUNSEL' S REPORT

I. BACKGRtOUND

On April 16, 1991, the Commission found reason to believe

that william D. Rollnick violated 2 U.s.c. $ 441a(a)(1)(A) by

making excessive contributions to the Gephardt for President

Committee ("the Commeittee"). Following receipt of Mr. Rollnick's

response to this determination, the Office of the General Couniel

prepared a brief recommending that the Commission find probable

cause to believe that a violation had occurred. Counsel for

Mr. Rollnick have submitted a responsive brief accompanied by an

affidavit signed by their client. (Attachment 1).

II. ANA&LYSIS

The General Counsel's Brief in this matter relied upon the

following facts. Mr. Rollick made a contribution of $1,000 to the

Committee sometime in February, 1988, which was eventually

reported as having been received on March 4, 1988. Because he had

been told by the Committee later in February that his check had

not been received, he sent a second, $2,000 check that month

written on a joint account but signed only by himself. At the! end

of March he learned that both checks had been deposited into the

Committee's account. He requested a refund of the $1,000, but

such refund was not made until February, 1990. The Committee

requested a reattribution of $1,000 of the second, $2,000 check to



Hr. Roilnick's wife, but no information was provided as to when
this reattribution was obtained.

In his affidavit

Mr. Rollick provides a

the check stub related

$1,000 contribution on

the Committee that his

with his bank that the

second one on February

in the past, that this

joint contribution frou

recent assertion is thi

the Commaittee in March,

submitted with the responsive brief,

more detailed explanation. According to

to his first contribution, he made the

February 11, 1988. After being notified by

check had been lost, he assertedly verified

check had not been cashed and wrote a

26, 1988. Mr. Rollnick argues, as he has

replacement check was intended to be a

* himself and his wife, Eloise. His more

at they received a reattribution form from

1988. Mr. Rollnick states, 'To the best

of my knowledge, my vife signed the form as soon as it wasreceived and returned it to the Gephardt Comilttee within a very
short period of time. I am virtually certain that we sent the
signed separate authorization for my wife back to the Committee
within 30 days or less of our initial contribution. ' A copy of
the undated reattribution form is attached to the affidavit.

Mr. Rollnick also asserts in his affidavit that in March,
1988, after receiving his bank statement and learning that both of
his checks had been cashed, he "immediately notified the Committee
of the error and requested that they return the $1000 from the
check that had been mistakenly cashed. i was told I would receive
a refund." Also attached to his affidavit is a copy of the



Committee's check refunding the $1,000 contribution; this check is

dated February 15, 1990.

It appears from the information now in hand that at no time

did Mr. Roilnick intend the Committee to receive more than $2,000

in contributions; the amount rose to $3,000 only as a result of a

Committee error which he sought at once to correct. It further

appears that $1,000 of the second, $2,000 check was intended to be

a contribution from Mrs. Rollnick and became officially so,

assertedly within the 60 days required by 11 C.F.R.

S ll0.1(k)(3)(a), by means of her signature on a reattribution

statement supplied by the Committee. Although this reattribution

statement is not dated, it should be noted that the Committee's

request for her signature is made in the context of preparing the

Rollnicks' contributions for submission for public matching funds,

a circumstance which lends credence to the argument that the

reattribution was requested shortly after the assertedly joint

contribution was received.

Given the additional information supplied by Mr. Rollnick, it

appears that, while he technically had $2,000 in contributions to

the Committee outstanding for more than 60 days, this was due to

circumstances beyond his control in that the Committee did not

respond to his request for a refund of his $1,000 check in a

timely fashion. Therefore, this Office recommends that the

Commission take no further action with regard to a violation by

Mr. Rolinick and close the file as it applies to him.



xx I.3300 qlms
1. Take no further action against William D. Rolinick.

2. Close the file as it pertains to him.

3. Approve the appropriate letter.

Datea -

Attachment
Response to General Counsel's Brief



511033l TEll FEDERLa ILECTlONl COMMleSlZOl

In the Matter of
William D. R ollnick. ) RUR 3342

CERTI FICATION "

I, Marjorie W. Eaons, Secretary of the Federal Election

Commaission, do hereby certify that on January 6, 1993, the

Commission decided by a vote of 6-.0 to take the following

actions in Mill 3342:

1. Take no further action against
William D. Roilnick.

2. Close the file as it pertains
to him.

3. Approve the appropriate letter,
as rcoe~nded in the General
Counsel's Report dated
December 29, 1992.

Commissioners Aikens, Elliott, McDonald, McGarry, Potter,

and Thomas voted affirmatively for the decision.

Attest:

Date"

Received in the Secretariat:
Circulated to the Commission:
Deadline for vote:

Secret ry of the Commission

Tues., Dec. 29, 1992 11:20 a.m.
Tues., Dec. 29, 1992 4:00 p.m.
Wed., Jan. 6, 1993 4:00 p.m.

dr



( FEDERAL ELECTION COMMISSION
WA$HINGTON. DC 204*3

January 14, 1993

Judith Richards Hope, Esquire
Mary T. Boyle, Esquire
Paul, Hastings, Janofaky £ Walker
1050 Connecticut Avenue, NW
Washington, DC 20008

RE: MUJR 3342
William D. Roilnick

Dear Ms. Hope and Ms. Boyle:

On Ray 17, 1991, your client, William D. Rollnick, was
notified that the Federal Election Commission had found reason to
believe that he had violated 2 U.S.C. S 441a(a)(l)(A). On Nay 23,
1991, Mr. Rollnick submitted a response to the Commission's reason
to believe finding. Later, on Ray 28, 9992, and August 3, 1992,
briefs were exchaniged.

After considering the circumstances of the matter, the
Commission determined on January 6, 1993, to take no further
action against Mr. Rollnick, and closed the file as it pertains to
him. The file will be made public within 30 days after this
matter has been closed with respect to all other respondents
involved.

You are advised that the confidentiality provisions of
2 U.S.C. S 437g(a)(12)(A) still apply with respect to all
respondents still involved in this matter. The Commission will
notify you when the entire file has been closed.

If you have any questions, please contact me at (202)
219-3400.

Sincerely,

Anne A. Weissenborn
Senior Attorney
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VIA CERTIFIED NAIL

Ms. Joan D. Aikens
Federal Election Commission
999 E. Street, NW
Washington, D.C. 20463

Re: NUfl3342
Deryl Anthony For Congress Campaign Committee

Dear Ms. Aikens:

Enclosed is a copy of the April 21, 1992 correspondence I sent to
you regarding the above referenced matter.

Recently, I have talked to Anne A. Weissenborn regarding entering
into pre-probable cause conciliation.

Congressman Anthony lost his bid for re-election in 1992. We vould
like to get the campaign committee closed down, but are unable to
do that while this matter is pending. Accordingly, we would like
to enter into negotiations with the FEC to try to get this matter
resolved.

Please advise me of what we need to do to resolve this matter.

Yours truly,

JH /cbEnclosure : Letter

pc: Ann WeissenbornBeryl Anthony

'*\ I
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April 21, 1992

CU?17F1l3D MAIL -RETURN RECEIPT REQUESTED

Ms. Joan D. Aikens
Federal Election Commission
999 E. Street, N.W.
Washington, D.C. 20463

Re: JIUR 3342
Bervi Anthony For Conoress Campaign Committee

Dear Ms. Aikens:

. This is in response to your inquiry dated March 10, 1992. That
inquiry asked for a response within fifteen days from the date I

~received it. You granted me an extension until April 21.

~Your inquiry stems from advances made by the Anthony For Congres
Campign Committee (AFCCC) on behalf of the Gephardt for President
Comttee (GFPC) in 1988.

~In the Fall of 1987, Mr. Gephardt was a candidate for the
) Demoratic Nomination for President of the United states.
r Congressman Anthony invited Mr. Gephardt to Little Rock, Arkansas

for a fundraiser dinner on behalf of Mr. Gepardt's Presidential
C'* Campaign. The expenses incurred in putting on the dinner were:

$ 178.45 10/23/87 Standard Printing & Stationery110 East Elm Street
El Dorado, AR. 71730

10/23/187

10/27/ 87

11/18/87

$3459.60

U. S. PostmasterEl Dorado, AR. 71730

Excelsior Hotel
3 State House Plaza
Little Rock, AR. 72207

Arkansas Aircraft, Inc.
Suite C
Lindberg Drive
Jonesboro, AR. 72401

TOTAL

Paid for by Anthony for Congress CommitteeP.O. Box 1811 0 El Dorado, AR 71731 e (501)862.0992

139.26

2451.89

690.00



April 21, 1992
Page 2

The Gephardt campaign organization committed to prompt
reimbursement for the expenses.

After the fundraiser dinner, a long time friend or Congressman
Anthony, Barbara McBryde, worked in the Gephardt for President
campaign office in North Little Rock, Arkansas. GFPC did not
reimburse her for the rent of $500 for the campaign headquarters,
and $145.65 for telephone service at the campaign headquarters
office, for a total of $645.65. AFCCC reimbursed Ms. McBryde the
$645.65 on December 8, 1987 and December 18, 1987.

After preparing the FEC Report for the period ending December 31,
1987, I wrote GFPC on January 6, 1988 asking that AFCCC be
reimbursed for the expenses incurred at the fundraiser dinner and
the campaign headquarters. When I did not immediately receive
payment in response to my January 6, 1988 letter, I contacted
Robert F. Bauer, Esquire, to find out how long GFPC had to pay this
bill before being in violation of any federal election laws. Mr.
Sauer advised me in writing dated January 26, 1988 that as long as
it was paid within a "commercially reasonable time", there should
not be a violation of the federal election laws./

On February 3, 1988, Mr. Bauer told me that he had spoken to GFPC
and he was assured that it would make payment immediately. Payment
was not made, however.

After preparing the FEC report for the period ending June 30, 1988,
I once again inquired into the status of the payment by GFPC. On
September 2, 1988, I spoke to Boyd Lewis at GFPC who offered to pay
ten cents on the dollar in full satisfaction of the debt. He
represented that campaign counsel would provide an opinion that the
compromise of this debt by AFCCC would not constitute an illegal
contribution by AFCCC to GFPC. I wrote Congressman Anthony on
September 7, 1988, to relate this information to him. Congressmkan
Anthony approved the compromise in reliance of the representation
of GFPC that the compromise would not violate any federal election
laws. I then notified GFPC that the compromise would be
acceptable. We never received the opinion of campaign counsel that
Mr. Lewis promised he would provide us.

The $410.53 payment was received on or about January 20, 1989. The
receipt of the payment was reported on the FEC Report for the
period ending July 31, 1989.

On or about November 23, 1990, the FEC notified AFCCC that it had
instructed the GFPC to repay the full debt owed to AFCCC. After
receiving that letter, we contacted GFPC and it told us it was
broke.



April 21, 1992Page 3

Under the circumstances, the advances made for the dinner
fundraiser were incurred in the ordinary course of business. The
quests at the dinner were long time friends and supporters of
Congressman Anthony. The money was advanced with the express
understanding of Congressman Anthony and Mr. Gephardt that the
money would be quickly reimbursed from the proceeds of the/
fundraiser. The hotel required that the money be paid at the time
of the event and would not allow it to be paid at a later date.
Everything that could possibly be done to collect the money was
done after it was discovered that it wasn't repaid as quickly as
promised.

There is no requirement that goods and services be paid for in
advance. The FEC regulations provide only that "the extension of
credit by any person for a length of time beyond normal business or
trade practice is a contribution." 11 C.F.R. Sec. l00.7(a)(4).

There was never any intent by AFCCC to make a contribution to GFPC;

Based upon the foregoing, I respectfully request that no action b
taken against The Beryl Anthony For Congress Campaign Committee or
the undersigned as its Treasurer.

Yours truly,

JH/cb

pc: The Honorable Beryl Anthony



FEDERAL ELECTION COMMISSION i
\ % As Ht (;TO % D O440

June 8, 1993

C~mTXI.UI) STSL

Mack E. Sarham, Esq.
5837 Bel Air Drive
New Orleans, Louisiana 70124

RE: MUR 3342

Mack K. Barham

Dear Mr. Barham:

On March 10, 1992, you were notified that the FederalElection Commission, on February 25, 1992, found reason tobelieve that you violated 2 U.S.C. S 441a(a)(l)(A). Enclosed are
copies of the muaterial that was sent to you at that time. Under
the Federal Election Campaign Act of 1971, as amended, andCommission regulations, you have an opportunity to demonstrate
that no action should be taken against you.

A review of our files indicates that to date you have notresponded to the Commission's findings. Unless we receive a
response from you within 15 days, this matter will proceed to the
next stage of the enforcement process. ~i

Should you have any questions, please contact
Anne Weissenborn or Mary Taksar, the attorneys assigned to this
matter, at (202) 219-3400.

Sincerely,

Abigail Shamne
Assistant General Counsel



~FEDERAL ELECTION COMMISSION
WVASHINGTO% D( .1)4B.5 June 8, 1993

CERTIFIED RAIL

Mr. Richard Hughes
4524 East 67th Street
P.O. Box 35887
Tulsa, Oklahoma 74135

RE: MUR 3342

Richard Hughes

Dear Mr. Hughes:

On March 10, 1992, you were notified that the Federal
Election Commission, on February 25, 1992, found reason to
believe that you violated 2 U.S.C. S 441a(a)(l)(A). Enclosed are
copies of the material that was sent to you at that time. Under
the Federal Election Campaign Act of 1971, as amended, and
Commission regulations, you have an opportunity to demonstrate
that no action should be taken against you.

A review of our files indicates that to date you have not
responded to the Commission's findings. Unless we receive a
response from you within 15 days, this matter will proceed to the
next stage of the enforcement process.

Should you have any questions, please contact
Anne Weissenborn or Mary Taksar, the attorneys assigned to this
matter, at (202) 219-3400.

Sincerely,

Abigail Shamne
Assistant General Counsel

I I I I I I I I I I I I I I II I I m m mm l m i N m m m m l l l m l i i N



FEDERAL ELECTION COMMISSION

June 8, 1993

CETIFXED NAIL

William J. Fleming
1451 West 31st Street
Minneapolis, MN 55405

RE: NUR 3342

William Fleming

Dear Mr. Fleming:

On April 3, 1992, you wore notified that the FederalElection Commission, on February 25. 1992, found reason tobelieve that you violated 2 U.S.C. S 441a(a)(l)(A). Enclosed arecopies of the material that vas sent to you at that time. Underthe Federal Election Campaign Act of 1971, as amended, and
Commission regulations, you have an opportunity to demonstrate
that no action should be taken against you.

A review of our files indicates that to date you have notresponded to the Commission's findings. Unless ye receive aresponse from you within 15 days, this matter will proceed to the
next stage of the enforcement process.

Should you have any questions, please contactAnne Weissenborn or Nary Taksar, the attorneys assigned to this
matter, at (202) 219-3400.

Sincerely,

Abi ga il Shaine
Assistant General Counsel
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June 21, 1993

VIA FEDERAL DERES
The Honorable Abigail Shamec
Assistant General Counsel
Federal Election Committee
999 E. Street, N.W., Room 657
Washington. D.C. 20463

Attention: Anne Weissenborn, Esq.
Mary Taksar, Esq.

Re: MUR 3342
Mack E. Barhara

Dear Ms. Shaine:

This is in response to your letter of June 8,of March 10, 1992, both addressed to the writer. I
Designation of Counsel on which I have designated Gail
is an attorney in my office here in New Orleans.

1993, referencing a previous letteram enclosing the Statement of
N. Wise as my counsel. Ms. Wise

Upon receipt of the March 10th letter, I contacted Majority Leader RichardGephardt and additionally talked with various representatives of the Congressman regarding
that notice. I was finally told by Congressman Gephardt's representatives that this matter
had been settled and that I should not have any further concern. After that assurance from
his representatives, who included staff counsel and one of his election committee counsel,
I thought that there was no need to further communicate with the Federal Election
Commission.

As is set forth in the Factual and Legal Analysis attached to the Federal
Election Commission's letter of March 10, 1992, the Gephardt for President Committee (the
"Committee") owed monies to me for expenditures that were incurred from the last of
several fund raising events. As I remember, the checks that were received for this particular
fund raising event were collected by the Committee, but there were not enough monies
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collected locally to pay for the expenditures of the event. I repeatedly billed the Committee
by mail and by telephone to obtain the funds with which to pay the telephone charges and
the food and beverage costs which were incurred as a result of the luncheon meeting. These
bills were never paid by the Committee. Since my personal financial standing and my law
f'rm's financial standing depended upon payment to local businesses, I eventually was forced
to pay the telephone bill to keep my firm's telephone service and to discharge the invoice
for the luncheon. I did not loan the Committee anything; I simply paid obligations of credit
which was extended to the Committee upon my representation. I continued to bill the
Committee in an attempt to recoup this money.

I received the enclosed correspondence dated August 30, 1988, from the
Committee through Boyd B. Lewis, the Finance Director, after numerous conversations with
him by telephone. Mr. Lewis, who represented Dick Gephardt and the Committee, advised
me that they were unable to pay this outstanding balance, but that they would like to settle
with me for 10% on the dollar as they were doing with all other persons to whom money
was owed. I questioned the legality of such a settlement and was assured that legal counsel
for the Committee had cleared this matter with the Federal Election Commission and that
I needed merely to accept the 10%, or $116.42, and sign the Debt Settlement Agreement
("Agreement"), and that the Federal Election Commission would make a pro forma review
of the "Agreement," a copy of which is enclosed. Throughout all of the conversations with
Mr. Lewis and the other staff members of the Committee, I was assured and reassured that
this was not only the proper way, but the only way, to settle this matter. As of the date of
the 1988 settlement, I was no longer interested in donating to the already lost Presidential
campaign of Congressman Gephardt, nor did I intend the "Agreement" to constitute a
donation. Moreover, neither the act of clearing debts which local vendors attributed to my
contract with them for services nor the "Agreement" was intended to, nor could it have,
influenced the election. It was over! I would today like to have the remainder of the
$1,164.22 which I expended to protect my own credit, financial standing, and personal honor,
having obtained the credit for the Committee and not for myself.

Unfortunately, I did not carefully read the "Agreement," nor did I attach any
particular strict meaning to the word "vendor" in the "Agreement." I did know that the
initial extension of credit was made by the telephone company and the caterers as a typical
and usual commercial credit transaction, and I had exhausted every means at my disposal
as an individual and as an attorney to have the Committee pay its debt. I was assured that
I was acting on good legal advice when I executed the "Agreement." The Committee had
adequate counsel with the knowledge to give sound legal advice concerning federal election
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regulations. Although I am a lawyer, I was not personally familiar with the campaign
finances rules with any degree of expertise. The Gephardt Committee, Congressman
Gephardt, and Boyd Lewis all knew that I was a former Justice of the Louisiana Supreme
Court and that at the time of the "Agreement" I was the founder and manager of a law firm
here in New Orleans, Louisiana. They all knew that I had not catered a luncheon and that
I had not supplied telephone service. They also knew that I had not loaned money to the
Committee, nor had I intended to donate additional funds.

Whxile the amount involved is small, the personal reaction which I have to any
finding of a violation of the Federal Election Campaign Act is not of little consequence to
me, intellectually or emotionally. If there is a violation, it appears to me that it was
perpetrated by someone other than myself and someone in a far better position to have
knowledge of the question of a violation than I.

I would also ask that, as an attorney, you note that the "Agreement" was
executed in September of 1988 and that the first notice that I had of any violation occurred
with receipt of the Commission's letter of March 10, 1992. This is more than three and one-
half years after the act upon which the Commission's "analysis" is made. I would hope that
the statute of limitations which governs the act, 2 U.S.C. Section 455, would protect me at
this point. I urge you to consider that plea at this time.

In summation, the amount which is involved is small. This was certainly not
a reoccurring act, not one of a series of acts, not an act that had ever occurred before and
certainly not an act that did or could affect an election. I participated in this campaign as
a public service in what I thought were the best interests of myself and the people of the
State of Louisiana and of this country. The settlement was suggested by able counsel and
a most knowledgeable Committee and was not an act initiated by me. More certainly, it was
not an intended offense. Additionally, the act occurred only with the best of legal advice
and the encouragement of those that I respected. 1 hope that these factors and the time
which elapsed between the act and the first notice to me give you sufficient reason to pursue
this matter no further.

I consider this letter and my designation of counsel to be a proper response
within the fifteen day deadline from June 8, 1993. I have tried to talk with Anne
Weissenborn and Mary Taksar by telephone and will continue to attempt to contact them.
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I apologize for the long dissertation, and I do sito the Federal Election Commission that there
analysis that was made. I await your response.

incerely hope that it satisfies you as counselis no reason to further pursue the initial

Youysincerely,

" ack E. Barham

MEB/yb

Enclosures

et
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NaJ OW' cin.8 Gail N. Wise

ADMIns Barhara & Arceneaux

650 Poydras Street, Suite 2700

New Orleans, LA 70130-6101

?NLEPUOUB: 504-525-4400 C

The above-named individual is hereby designated as my
counsel and is authorized to receive any notifications and other

communications from the Commission and to act on my behalf before

the Commission.

June 18, 1993
DatreSgnur

RSPOUDSIT 'S RAI:t

.AD3SS:

HWUB 13013:

B881 -:mS

Mack E. Barham

Barham & Arceneaux

650 Poydras Street, Suite 2700

New Orleans, LA 70130-6101

504-525-4400

*ii

Signature



555 NEW JERSEY AVENUE N.W.. SUITE 265
WASHINGTON. D.C. 20004 (202) 628-3337

AUgUst 30, 1988

Judge Mack E. Barhara
5837 Bel Air Drive
New Orleans, LA 70124

Dear Judge Barham:

This letter is in reference to the obligations owed to you
by the Gephardt for President Committee, Inc. (the "Committee")
in the amount of $1,164.22.

~As you may know, when Congressman Gephardt withdrew from the
- presidential race at the end of March, the campaign ended with a
- debt of approximately $2 million. Through fundraising efforts,

the Committee has been attempting to reduce that debt. It does
not appear, however, that the Coumittee will be able to raise
sufficient funds to retire all its debts in full. You have

F agreed, therefore, that the obligation owed to you will be
settled in full for the amount of $116.42.

Under federal regulations, the Committee must submit anotice of this debt settlement to the Federal Election Commission
,, - for their review. In order to facilitate this submission, would

you please execute the enclosed form and return it to the
,c Committee in the enclosed postage-paid envelope. This form

contains the information required by the FEC for debt
LO settlements. You should keep a copy of the executed form for

your records.

If you have any questions, please do not hesitate to contact
the undersigned at (202) 628-3337.

Very truly yours,

Boyd B. Lewis

PAID r-O AND AUT- O ZED BY r*E GEPHAPDT OOMM1[EE

CH~SPETESONT~EAUPE
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DEBT SETTLEEN AGREEMENT

The Gephardt for President Committee, Inc. (the "Committee-)has entered into a Debt Settlement Agreement with Judge Mack
E, Barhara (the 'Vendor-").

The Debt Settlement Agreement covers the following
obl igat ion:

* Purpose of Obl igation:

* Initial Terms of Credit:

* Outstanding Balance:

Luncheon
Telephones Meeting,

Payable upon receipt ofreceipts

$1,164.22

* Settlement Agreement Amount: $116.42

In entering into this Debt Settlement Agreement, the
Committee and the Vendor agree that:

* the initial extension of credit to the Committee
was made in a commercially reasonable manner;

* the Comittee has undertaken all reasonable efforts
to satisfy the outstanding obligation but has been
unable to do so; and

* the Vendor has taken all commercially reasonable
steps to collect the full amount but has been unable
to do so.

For 4_ Vendor:

Name

For the Committee:

Name

Title

Date

Title V

Da ,qe



DEBT SETLMN AGREMENT

The Gephard~lt for President Committee, Inc. (the "Comittee)has entered into a Debt Settlement Agreement with Barham &
Churchill (the "Vendor).

The Debt Settlement Agreement covers the following
obligation:

* Purpose of Obligation:

* Initial Terms of Credit:

* Outstanding Balance:

Copies, Telephones,Del1ivery, Lodging,
Postage, Supplies

Payable upon receipt of
invoice

$2,956.95

* Settlement Agreement Amount: $229.70

In entering into this Debt Settlement Agreement, the
Committee and the Vendor agree that:

* the initial extension of credit to the Committee
was made in a commercially reasonable manner;

* the Committee has undertaken all reasonable efforts
to satisfy the outstanding obligation but has been
unable to do so; and

* the Vendor has taken all commercially reasonable
steps to collect the full amount but has been unable
to do so.

Title

Sep r r 6, 1988
Date

For the Committee:

Name

Title

Date
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In the Netter of ) [

Gephardt for President, Inc. ) NUR 3342
S. Lee Kln;, as treasurer )
Gephardt in Congress Committee )
John T. Tumbarello, as treasurer )
Iowa Democratic Party (Federal Division) )
Nary Naloney, as treasurer )
Richard A. Gephardt )

GENERAL COUNSEL' S REPORT

I. BAKGOUND

~On April 21, 1992, the Commission referred to the Office of

', the General Counsel two additional issues which arose during the

course of the audit of the Gephardt for President Committee, Inc.

(Attachment 1). These issues are being addressed by this Office

within the context of the ongoing, audit-generated matter,

HNUR 3342, in which the Gephardt for President Committee, Inc. and

, its treasurer, S. Lee Rling, are respondents. 1

' 1. On April 18, 1991, the Commission found reason to believe
in MU! 3111 that the Committee had violated 2 U.S.C. S 441a(f) by
knowingly accepting $73,980 in excessive contributions from
individuals. On October 1, 1991, the Commission found reason to
believe in NUR 3342 that the Committee had violated 2 U.S.C.
S 441a(b)(1)(A) and 26 U.S.C. S 9035(a) by exceeding the state
expenditure limitation in Iowa, and that Richard A. Gephardt had
violated 26 U.S.c. S 9035(a) by exceeding his personal $50,000
expenditure limitation. The Commission also voted on October 1,
1991, to merge MUR 3342 with MUR 3111, with the combined matter to
be designated NUR 3342.

On February 25, 1992, the Commission considered information
received in the context of Debt Settlement Request 90-16 and
found reason to believe that the Committee had violated 2 U.S.C.
S 441a(f) by knowingly accepting excessive contributions from
certain partnerships, individuals, and political committees, and
2 U.S.C. S 441b by knowingly accepting contributions from certain
incorporated law firms. These violations were added to those at



xx. ANLeU
A. Transfer ,ftom thea Gephardt, n, Congress Comitttee

Generally, transfers of funds between candidate committees are

subject to the $1,000 limitation on contributions set forth at

2 U.S.C. S 441a(a)(1)(A) and in the Commission's regulations at

11 C.F.R. 55 110.1 and 110.2. The making and knowing acceptance of

transfers in excess of these limitations result in violations of

2 U.S.C. S 441a(a)(l)(A) and S 441a(f) respectively.

In 1988-89 the Commission's regulations did not, nor do they

presently, limit the transfer of funds between a candidate's

previous federal campaign committee and his or her current federal

campaign committee, provided that the funds did not include

contributions which would violate the Federal Election Campaign Act

("the Act'). 11 C.F.R. S 110.3(a)(2)(iv)(1988); 11 C.F.R.

S 110.3(c)(4)(1992). Nor did they limit transfers between the

principal campaign committees of a candidate for two federal offices

in the same election cycle as long as: such a transfer was not made

while the candidate was actively seeking election to more than one

office; the limitations on contributions were not exceeded; and the

candidate had not received funds under Title 26. 2 U.S.C.

5 441a(a)(5)(C) and 11 C.F.R. S ll0.3(a)(2)(v)(A)-(C) (1988);

11 C.F.R. S ll0.3(c)(5)(i), (ii) and (iii)(1992).

The Gephardt in Congress Committee ("the Congressional

Committee") was the candidate's principal campaign committee for

(Footnote 1 continued from previous page)
issue in MUR 3342.
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his 1988 campaign for re-election to the United States Rouse of

Representatives; later, the same committee was designated his

principal campaign committee for the 1990 congressional campaign.

The Gephardt for President Committee, Inc. ("the Presidential

Committee') was the candidate's authorized committee for his 1988

camp~aign for the office of President. The Gephardt Committee was

established by the Presidential Committee and the Congressional

Committee in 1988 as a joint fundraising committee.

The 1988 general election was held on November 8. On

December 12, 1988, the Congressional Committee declared a surplus

of funds and transferred $50,000 to the Presidential Committee. In

response to the Interim Addendum Audit Report sent to the

Presidential Committee by the Commission on August 6, 1991, counsel

for the Presidential Committee argued that the $50,000 transfer was

not made between campaign committees of a candidate seeking

election to more than one federal office in the same election

cycle. Rather, counsel contended, the transfer was made between

Congressman Gephardt's then current congressional committee for the

1989-90 election cycle and his previous presidential committee. On

this basis the Presidential Committee concluded that the regulation

governing this transfer was 11 C.F.R. S ll0.3(a)(2)(iv), not

11 C.F.R. S ll0.3(a)(2)(v).

1. Application of 11 C.F.R. S ll0.3(a)(2)(iv)(1988)

Two issues arise with regard to the application of 11 C.F.R.

S llO.3(a)(2)(iv) to the transfer from the Congressional Committee

to the Presidential Committee. These are (1) whether it was the

candidate's 1988 or his 1990 congressional committee which was the
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actual source of the transfer, i.e., whether the transfer was in
fact between a then current committee and a previous committee, and

(2) whether the funds transferred were permissible under the Act.

a. Identity of Transferring Committee

The Presidential Committee has argued that, by the time the

funds were transferred on December 12, 1988, the Congressional

Committee had completed its work with respect to the 1988 ge~ieral

election and was concerned with the next election. On this basis

counsel has asserted that the transfer was made by the candidate's

then current, 1990 campaign to his previous presidential campaign

committee, not by his previous, 1988 congressional campaign

committee to the presidential committee. In support of this

argument, the Presidential Committee asserts that Congressman

Gephardt was officially a candidate for the 1990 congressional

election at the time of the transfer.2

It has been the position of the Audit Division and this Office

that the decisive issue with regard to the transfer by the

Congressional Committee to the Presidential Committee is whether

the Congressional Committee was, as of December 12, 1988, still

active in the 1988 general election cycle, not whether the 1990

2. Counsel also has pointed to the present definition of
"previous Federal campaign committee" at 11 C.F.R.S 110.3(c)(4)(i)(1992) as a committee "organized to further thecandidate's campaign in a Federal election which has already been
held," arguing that this definition "clearly fits the
Congressional Committee in December 1988." This argument seems tocontradict the position that the Congressional Committee was by
that time working on the 1990 campaign.
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campaign committee had come into existence. 3 The fact that the 1988

general election had been held did not preclude the Congressional

Committee from engaging in financial activity related to that

election. See 11 C.F.R. S 1lO.l(b)(3)(i). Further, Congressman

3. Counsel asserts that Congressman Gephardt had filed his
amended Statement of Candidacy on December 15, 1988, designating
the Congressional Committee as his principal campaign committee
for the 1990 election. This Office, however, continues to
question, as it did, together with the Audit Division, during the
audit, whether Congressman Gephardt was a candidate for the 1990
congressional election at the time of the transfer. Generally, an
individual does not become a candidate until he receives
contributions or makes expenditures aggregating in excess of
$5,000.00. 11 C.F.R. S l00.3(a)(1). These contributions and
expenditures are aggregated on an election cycle basis. 11 C.F.R.
S 100.3(b). The election cycle begins on the first day following
the previous general election, or, in the case of contributions or
expenditures designated for another election, when an individual
or committee first receives contributions or makes expenditures
for the designated election. Id. The Congressional Committee's
1988 Year End Report, covering-he period from November 29, 1988,
to December 31, 1988, reveals that it did not designate any
expenditures or receipts for the 1990 primary election during this
time. Therefore, Congressman Gephardt did not become a candidate
for the 1990 primary election until sometime after December 31,
1988 when he received contributions or made expenditures
aggregating in excess of $5,000.00.

Furthermore, contrary to the Presidential Committee's
assertion, the candidate did not file his Statement of Candidacy
on December 15, 1988. At most the candidate merely signed his
Statement of Candidacy on December 15, 1988. It was deposited in
regular mail on February 2, 1989. The Office of the Clerk did not
receive the Statement of Candidacy until February 10, 1989. A
document is considered filed on the date it is deposited in
registered or certified mail. 11 C.F.R. S 100.19(b). Reports and
statements sent by regular mail are filed on the date they are
received. Therefore, the Statement of Candidacy was not filed
until February 10, 1989. See 11 C.F.R. S 100.19(b).

It appears that the dates on Congressman Gephardt's Statement
of Candidacy and on the Congressional Committee's Statement of
Organization for the 1990 election were changed at some point from
January 15, 1989 to December 15, 1988. The date of January 15,
1989, would have been more consistent with the February 2, 1988
date on which the statements apparently were mailed to the Office
of the Clerk of the House.



Gephardt's status as a candidate for the 1990 primary election

would not have prevented the Congressional Committee from engaging

in financial activity related to the 1988 general election in

December, 1988, and later. If the Congressional Committee had net

debts outstanding from the 1988 general election, it could have

continued to receive contributions designated for that election,

and to make expenditures after the election had taken place.

11 C.F.R. $ ll0.1(b)(3)(i).

In fact, the Congressional Comumittee made $53,168.10 in

disbursements between December 12, 1988, the date of the second

transfer here at issue, and December 31, 1988, to satisfy

obligations apparently incurred in connection with the 1988 general

election. All of these disbursements, as well as others earlier in

December, were itemized on the Committee's 1988 Year End Report as

being for the general election. The $53,168.10 included $34,000

paid on December 20 to Doak, Shrui & Associates for 'consulting

services,' and two $5,000 payments on December 19 and December 20

to Telephone Contact Inc. for 'phone bank services'; these three

expenditures were thus made after the date of the transfer to the

Presidential Committee. Although the Congressional Committee had

not reported debts owed on its 1988 Pre-General and Post-General

Reports, the natures of the three expenditures cited above indicate

that they were related to obligations which existed before the

general election and thus well before the date of the transfer to

the Presidential Committee. "[F~unds raised after an election to

retire election campaign debts are just as much for the purpose of

influencing an election and in connection with the election as are



those contributions received before the election." Advisory

Opinion 1983-2. See also Advisory Opinion 1981-22 and FEC v. Ted

Ealey Congressional Committee, 852 F.2d 1111 (9th Cir. 1988).

It thus remains the position of this Office that the

Congressional Committee's financial activity through December 31,

1986, was within the purview of the 1988 general election cycle,

resulting in the transfer to the Presidential Committee having been

made by the candidate's 1988, and thus previous, Congressional

committee, not by his 1990 committee. Therefore, the 11 C.P.a.

S 1l0.3(a)(2)(iv)(1988) is not the applicable provision. Rather,

the transfer must be examined in light of the requirements of

11 C.F.R. S 110.3(a)(2)(v)(1988) which governs transfers between

the principal campaign committees of a candidate seeking more than

one Federal office within the same election cycle. (See discussion

beginning on page 9 below.)

b. Source of Fumds

Even if the funds were determined to have come from the then

current, 1990 Gephardt Congressional Committee, it appears that

the funds transferred by the Congressional Committee to the

Presidential Committee contained impermissible contributions which

would have placed the transfer in violation of 11 C.P.a.

S l10.3(a)(2)(iv)(1988). The Commission's audit of the

Presidential Committee determined that one of the sources of the

transferred funds was all or part of two earlier transfers made to

the Congressional Committee by the candidate's joint fundraising

committee, the Gephardt Commaittee, which had been established by

the Presidential Committee and the Congressional Committee in
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NaY, 1988. The transfers from the joint-fundraising committee to
the Congressional Commttee included one of $10,000 made on
November 8, 1988, and one of $40,000 made on December 2, 1908.
These transfers were reported by the Congressional Committee as

being for the general election.

The allocation formula in the joint fundraising agreement
required that, unless a contributor specifically designated his or
her contribution to the Congressional Committee, the contribution
would be allocated to the Presidential Committee to the extent of

the contributor's limitation under the Act. Any amounts in excess

of the statutory limits were allocable to the Congressional

Committee. In addition, contributors could specifically designate

contributions to the Congressional Commaittee.

Absent review of the bank records of the Congressional

Committee, it has been the opinion of the Audit Division that the
transfer by the Congressional Commttee to the Presidential

Committee contained all of the $10,000 received from the joint

fundraising committee on November 8, 1988 and possibly some

portion of the $40,000 received on December 2, 1988. 4  y h
terms of the joint fundraising agreement, the $50,000 in transfers

to the Congressional Commaittee necessarily contained funds which

4. The auditors began with the Congressional Committee'sreported ending cash balance as of November 28, 1988, anddetermined the reported receipts that made up this balance.Applying a first in, first out analysis based on reported activityfrom November 28, 1988 to December 12, 1988, the Audit staffdetermined that the Congressional Commeittee's transfer of $50,000to the Presidential Committee on December 12, 1988 included all ofthe $10,000 from the joint fundraising committee.

..... 141



were in exCess of the amounts individual contributors could have
given to the Presidential Committee under the Act, and which had
therefore been allocated to the Congressional Committee, as well
as funds which had been specifically designated to the

Congressional Committee. Thus, the transfer by the Congressional

Committee to the Presidential Committee would have been comprised,

at least in part, of funds which would have been excessive if

contributed directly to the latter committee.

2. Application of 11 C.F.R. $ llO.3(a)(2).(v)(19S8)

11 C.P.R. S llO.3(a)(2)(v)(1988) permitted transfers between

the committees of a candidate seeking election to more than one

Federal office provided that the transfer did not occur while the

candidate was actively seeking both offices, the limitations on

contributions were not exceeded, and the candidate had not

received funds under Title 26. In the present matter the transfer

from the 1988 Congressional Committee to the Presidential

Committee fails two of these tests.

a. Source of Funds

As discussed above, at least a portion of the funds used for

the transfer to the Presidential Committee originally came from

$50,000 in contributions made to the candidate's joint fundraising

committee. This portion represented contributions which had

either exceeded the contributor's limitations with regard to the

Presidential Committee or which had been specifically designated

for the Congressional Committee. Thus, the transfer apparently

contained funds which resulted in the knowing receipt of excessive
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contributions froe individual contributors in violation of the

Act.

b. Receipt of Fud under Titi. 26

Richard Gephardt in 1988 received presidential primary

matching funds, pursuant to 26 U.S.C. S 9037. Therefore, the

transfer of funds by the Congressional Committee to the

Presidential Committee vas impermissible, pursuant to 11 C.!.R.

S lO.3(a)(v)(C).5

This Office recommends that the Commission find reason to

believe that the Gephardt in Congress Committee and John R.

Tumbarello, as treasurer, violated 2 U.s.c. S 441a(a)(1)(A), and

that the Gephardt for President Committee and S. Lee Kling, as

5. The third prong of the transfer test set out at 11 C.F.fl.S ll0.3(a)(2)(v)(l988) was that the candidate not be activelyseeking nomination or election to more than one Federal office atthe time of a transfer. As is discussed above, the transfer hereat issue apparently came from the candidate's 1988 congressionalcommittee, not from his 1990 committee. The issue then arises asto whether he was "actively seeking" two Federal offices as of thedate of the transfer. In 1988 'not actively seeking" was defined
as meaning the "principal campaign committee had filed atermination report with the Commission or had notified theCommission that the candidate and his authorized committees willmake no further expenditure, except in connection with theretirement of debts outstanding at the time of the notification."11 C.F.R. S llO.3(a)(2)(v)(A)(1988). Richard Gephardt withdrew asa candidate for the office of President on March 28, 1988, thatdate becoming his date of ineligibility, pursuant to 11 C.F.R.
S 9033.5. In addition, by the time of the transfer to thePresidential Committee both the primary and general elections hadtaken place. Questions arise as to whether "not actively seeking"
is equivalent either to a presidential candidate's date ofineligibility to receive public funds or to the date of anelection. Because the transfer here at issue fails tvo other
tests, it is not necessary in this present matter to make adetermination as to whether the candidate was not actively seeking
election to two offices at the time of the transfer.
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treasurer, violated 2 U.s.c. $ 441a(f) by making and knowingly
accepting an excessive transfer.

5. love Democratic Party List

1. Excessive State Expenditures - Iowa

On October 1, 1991, the Commission found reason to believe

that the Presidential Committee had violated 26 U.s.c. S 9035(a)

and 2 U.S.C. S 441a(b)(1)(A) by making expenditures in excess of

the 1987-88 $775,217.60 expenditure limitation for the state of

Iowa. This determination was based upon the potentiality of

excessive expenditures totaling $490,936.44. Since then, on

Nay 21, 1992, the Commission has ordered the Presidential

Committee to repay $118,943.94 to the U.S. Treasury, this

repayment being based upon the determination that the Committee

exceeded the expenditure limitation in Iowa by $452,543.95.

Not included as a basis for the Commission's Ray 21, 1992,

repayment determination was information which has been received

during the investigation in another enforcement matter, NlUR 2884,

indicating that the Presidential Committee had acquired the use of

a computerized list of registered Democrats, Democratic Party

activists, and precinct caucus attendees from the Iowa Democratic

Party ("the Party"). According to the Party's response to

questions in that second matter, "[a]ll campaigns [which received

the list, including the Presidential Committee], or someone on

their behalf, provided $10,000 in cash or services to the Iowa
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Democratic Party for the list."6 However, no third-party

benefactor for the Presidential Committee has been identified, nor

has the Audit Division found any evidence of a $10,000 payment to

the Party by the Presidential Committee itself. The Presidential

Committee did not report such an in-kind contribution or

expenditure, nor did it allocate an expenditure of this nature and

amount to its Iowa limitation.

In the Interim Addendum to the Final Audit Report sent to the

Presidential Committee on August 6, 1991, the Committee was asked

to provide documentation regarding the source of a $10,000 payment

for the Party's list, including the identity of any person or

entity that had paid the Party for its use. In addition, the

Presidential Committee was provided an opportunity to submit an

explanation as to why the cost of the list should not be allocated

to the Iowa expenditure limitation.

In its response to the Interim Addendum Audit Report, the

Presidential Committee noted that it had limited information

concerning the acquisition of the list from the Party. However,

the Presidential Committee asserted that the information it had in

hand indicated that the Party had offered its list to a number of

candidates as consideration for their promise to assist the party

6. Pursuant to information provided during a deposition taken in
MUR 2884, the Party valued the use of the list by each campaign at
$10,000. Payment could be made either in cash or in the form of
services to the Party.

At least four Democratic presidential candidate committees
paid $10,000 to the Party in 1987 for use of the list, these being
Dukakis for President, Simon for President, Hart for President and
Gore for President.
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with its tundraising efforts. According to the response,

Congressman Gephardt was offered the list on that basis.

On April 21, 1992, the Commission considered the Addendum to

the Final Audit Report for the Presidential Committee, voted to

add the $10,000 payment for the list as an expenditure allocable

to Iowa, and made an initial determination that an additional

$2,626.34 should be repaid to the U.S. Treasury. The Commision on

this date also referred to the Office of the General Counsel the

same $10,000 payment to be considered in conjunction with its

earlier referral of expenditures made by the Presidential

Committee in excess of the Iowa state limitation. On August 4,

1992, the Commission made its final determination that the

$2,628.34 was repayable.

This Office will add the $10,000 payment to the Iowa

Democratic Party for a list to the expenditures being addressed in

FlUX 3342 as having been in excess of the Presidential Committee's

Iowa state spending limitation.

2. Excessive Contribution

2 U.S.C. S 441a(a)(2)(A) limits to $5,000 the amount which a

multicandidate political committee may contribute to a candidate

and his or her authorized committee with respect to any election.

2 U.S.C. S 441a(f) prohibits the knowing acceptance of an

excessive contribution by a candidate or his authorized committee.

2 U.S.C. 5 434(b)(4)(H)(i) requires that political committees

report all contributions made to other political committees, while

2 U.S.C. 5 434(b)(3)(B) requires that committees report the

identification of all political committees making contributions to
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th. reporting committee. Pursuant to 2 U.S.C. S 431(8)(A),
"contribution" is defined as including "anything of value"

provided for th. purpose of influencing a federal election.

11 C.F.a. S lOO.7(a)(l)(iii) includes within "anything of value"

all in-kind contributions.

In the absence of information identifying a third party as

the source of payment for all or part of the cost of the use of

the computerized list supplied to the Presidential Committee by

the Party, it appears that the Party made an excessive in-kind

contribution of $5,000 to that committee. Therefore, this Office

recommends that the Commission find reason to believe that the

Iowa Democratic Party and Mary Maloney, as treasurer, violated

2 U.S.C. S 441a(a)(2)(A) and 2 U.S.C. S 434(b)(4)(H)(i) by making

an excessive in-kind contribution to the Gephardt for President

Committee and by failing to report the contribution, and that the

Gephardt for President Committee and S. Lee Rling, as treasurer,

violated 2 U.S.C. S 441a(f) and 2 U.S.C. S 434(b)(3)(B) by

knowingly accepting an excessive in-kind contribution from the

Iowa Democratic Party and by failing to report this receipt.

III. R3OIKEDTIOIS

1. Find reason to believe that the Gephardt for President
Committee, Inc., and S. Lee Kling, as treasurer,
violated 2 U.S.c. $ 441a(f) by knowingly accepting an
impermissible transfer from the Gephardt for Congress
Committee and by knowingly accepting an excessive in-kind
contribution from the Iowa Democratic Party (Federal
Division).

2. Find reason to believe that the Gephardt for President
Committee, Inc., and S. Lee Kling, as treasurer, violated
2 U.S.C. S 434(b)(3)(B).
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3. Find reason to believe that the Gephardt in Congress
Committee and John R. Tumbarello, as treasurer, violated
2 U.SC. S 441a(a)(l)(A).

4. Find reason to believe that the Iowa Democratic Party
(Federal Division) and Mary Maloney, as treasurer,
violated 2 U.S.C. S 441a(a)(2)(A) and 2 U.S.C.
S 434(b)(4)(H)(i).

5. Approve the attached Factual and Legal Analyses and the
appropriate letters.

Date// ' wrneN

General Counsel

Attachaents

1. Referral dated April 24, 1992
2. Factual and Legal Analyses (3)

Staff Assigned: Anne Weissenborn
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BEFORE TUE FEDERAL ELECTION COMMISSION

In the Matter of )
) MUR 3342

Gephardt for President, Inc. ;)
S. Lee Kling, as treasurer; )
Gephardt in Congress Committee;)
John T. Tumbarello, as treasurer; )
Iowa Democratic Party (Federal )

Division ); )
Mary Maloney, as treasurer ; )
Richard A. Gephardt )

CERTI F ICATION

I, Marjorie V. Emmons, recording secretary for the

Federal Election Commission executive session on June 29,

1993, do hereby certify that the Commission decided by a

vote of 4-1 to take the following actions in MIUR 3342:

1. Find reason to believe that the Ge~hardt
for President Committee, Inc., and S.
Lee Eltng, as treasurer, violated 2 U.S.C.
S 441a(f) by knowingly accepting an
impermissible transfer from the Gsphardt
for Congress Committee and by knowingly
accepting an excessive in-kind contribution
from the Iowa Democratic Party (Federal
Division).

2. Find reason to believe that the Gephardt
for President Committee, Inc. and S. Lee
Kling, as treasurer, violated 2 U.s.c.
S 434(b)(3)(B).

(continued)
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Certification for NUR 3342
June 29, 1993

3. Find reason to believe that the
Gephardt in Congress Committee and
John R. Tumbarello, as treasurer,
violated 2 U.s.c. S 441a(a)(1)(A).

4. Find reason to believe that the Iowa
Democratic Party (Federal Division)
and Nary Maloney, as treasurer,
violated 2 U.S.C. S 441a(a)(2)(A) and
2 U.S.C. S 434(b)(4)(H)(i).

5. Approve the Factual and Legal Analyses
and the appropriate letters as
recomended in the General Counsel's
report dated June 7, 1993.

Commissioners Aikens, McGarry, Potter, and Thomas

voted affirmatively for the decision; Commissioner.

Elliott dissented; Commissioner McDonald was not

present and did not vote on this matter.

Attest:

Date"
:cretary of the Commissionp



~FEDERAL ELECTION COMMISSION
WASHINGTON. D C 204b3

JULY 1, 1993

Nary Maloney, Treasurer
Iowa Democratic Party (Federal Division)
2116 Grand Avenue
Des Moines, Iowa 50312

RE: MUR 3342

Dear Ms. Maloney:

On June 29, 1993, the Federal Election Commission found that
there ik reason to believe the Iowa Democratic Party (Federal
Division) (the Committee') and you, as treasurer, violated
2 U.S.C. S 441a(a)(2)(A) and 2 U.S.C. S 434(b)(4)(H)(i),
provisions of the Federal Election Campaign Act of 1971, as
amended ('the Act'). The Factual and Legal Analysis, which formed
a basis for the Commission's finding, is attached for your
information.

Under the Act, you have an opportunity to demonstrate that no
action should be taken against the Committee and you, as
treasurer. You ay submit any factual or legal materials that you
believe are relevant to the Commission's consideration of this
matter. Please submit such materials to the General Counsel's
Office within 15 days of your receipt of this letter. Where
appropriate, statements should be submitted under oath.

In the absence of any additional information demonstrating
that no further action should be taken against the Committee and
you, as treasurer, the Commission may find probable cause to
believe that a violation has occurred and proceed with
conciliation.

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
S 111.18(d). Upon receipt of the request, the Offl-e of the
General Counsel will make recommendations to the Commission either
proposing an agreement in settlement of the matter or recommending
declining that pre-probable cause conciliation be pursued. The
Office of the General Counsel may recommend that pre-probable
cause conciliation not be entered into at this time so that it may
complete its investigation of the matter. Further, the Commission
will not entertain requests for pre-probable cause conciliation
after briefs on probable cause have been mailed to the respondent.



Nary Maloney, Treasurer
lowa Democratic Party (Federal Division)
page 2

Requests for extensions of time viii not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause must
be demonstrated. In addition, the Office of the General Counsel
ordinarily will not give extensions beyond 20 days.

If you intend to be represented by counsel in this matter,
please advise the Commission by completing the enclosed form
stating the name, address, and telephone number of such counsel,
and authorising such counsel to receive any notifications and
other communications from the Commission.

This matter will remain confidential in accordance with
2 U.S.C. SS 437g(a)(4)(5) and 437g(a)(12)(A), unless you notify
the Commission in vriting that you wish the investigation to be
made public.

For your information, we have enclosed a brief description of
the Commission's procedures for handling possible violations of
the Act. If you have any questions, please contact Anne A.
Weissenborn, the attorney assigned to this matter, at
(202) 219-3400.

JoWarren RcGarry
Commissioner

Enclosures
Factual and Legal Atnalysis
Procedures
Designation of Counsel Form



FELDERAL ELELCYKOK CONRISS IOU

FACTUAL ANDl LGL NALYSIS

RESPONDENITS: Iowa Democratic Party NUR: 3342
(Federal Division)
Nary Maloney, as treasurer

2 U.S.C. S 441a(a)(2)(A) limits to $5,000 the amount which a

mlticandidate political committee may contribute to a candidate

and his authorized committee with respect to any election.

2 U.S.C. S 434(b)(4)(H)(i) requires that political committees

report all contributions made to other political committees.

Pursuant to 2 U.S.C. S 431(8)(A), "contributionW is defined as

including 'anything of value" provided for the purpose of

influencing a federal election. 11 C.F.R. S 100.7(a)(1)(iii)

includes within 'anything of value" all in-kind contributions.

Information received by the Federal Election Commission ("the

Commission') indicates that the Gephardt for President Committee

('Gephardt Committee') acquired the use of a computerized list of

registered Democrats, Democratic Party activists, and precinct

caucus attendees from the Iowa Democratic Party ('the Party').

The Party valued the use of the list at $10,000 per recipient

and those that received the list, including the Gephardt

Committee, or someone on their behalf, were to pay either in cash

or in the form of sevcs 1 However, no third-party benefactor

for the Gephardt Committee has been identified, nor is there in

1. At least four Democratic presidential candidate committees
paid $10,000 to the Party in 1987 for use of the list, these being
Dukakis for President, Simon for President, Hart for President and
Gore for President.



hand evidence of a $10,000 payment to the Party by the Gephardt

Committee itself. The latter committee did not report such an

in-kind contribution or expenditure.

In the Interim Addendum to the Final Audit Report on the

Gephardt Committee's activities sent to that commaittee on

August 6, 1991, the Committee was asked to provide documentation

regarding the source of the $10,000 payment for the mailing list,

including the identity of the person or entity that had paid the

Party for the list.

In its response to the Interim Addendum Audit Report, the

Gephardt Committee noted that it had limited information

concerning the acquisition of the mailing list from the Party.

However, the Gephardt Committee asserted that the information that

it had in hand indicated that the Party had offered its smiling

lists to a number of candidates as consideration for their promise

to assist the party with its fundraising efforts. According to

the response, Congressmn Gephardt vas apparently offered the list

on that basis.

In the absence of information identifying a third party as

the source of payment of all or part of the cost of the

computerized list supplied to the Gephardt Commilttee, it appears

that the Party made an excessive in-kind contribution of $10,000

to that committee. Therefore, this Office recommends that the

Commission find reason to believe that the Iowa Democratic Party

and Mary Maloney, as treasurer, violated 2 U.S.C. S 441a(a)(2)(A)

and 2 U.s.c. 5 434(b)(4)(H)(i) by making an excessive in-kind
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conttibution to the the Gephsrdt for President Committee atnd

failing to report the contribution.
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i FEDERAL ELECTION COMMISSION

~WASHINGTON. D C 20463

dULY 1, 1993
John R. Thabarello, Treasurer
Oephardt in Congress Committee
7435 Watson Road, Suite 107
St. Louis, MO 63119

RE: MUR 3342

Dear Mr. Tumbarello:

On June 29, 1993, the Federal Election Commission found thatthere is reason to believe the Gephardt in Congress Committee('the Committee') and you, as treasurer, violated 2 U.S.C.S 2 U.S.C. S 441a(a)(1)(A), a provision of the Federal ElectionCampaign Act of 1971, as amended ('the Act'). The Factual andLegal Analysis, which formed a basis for the Commission's finding,
is attached for your informtion.

Under the Act, you have an opportunity to demonstrate that noaction should be taken against the Committee and you, astreasurer. You may submEit aniy factual or legal materials that youbelieve are relevant to the Commision's consideration of thismatter. Please submitt SUCh materials to the General Counsel'sOffice within 15 days of your receipt of this letter. Where
appropriate, statements should be submitted under oath.

In the absence of any additional information demonstrating i
that no further action should be taken against the Committee and
you, as treasurer, the Commission may find probable cause tobelieve that a violation has occurred and proceed with
conciliation.

If you are interested in pursuing pre-probable causeconciliation, you should so request in writing. See 11 C.F.R.
S 111.18(d). Upon receipt of the request, the OfZT-e. of theGeneral Counsel will make recommendations to the Commission eitherproposing an agreement in settlement of the matter or recommendinq
declining that pre-probable cause conciliation be pursued. TheOffice of the General Counsel may recommend that pre-probable
cause conciliation not be entered into at this time so that it maycomplete its investigation of the matter. Further, the Commissionwill not entertain requests for pre-probable cause conciliationafter briefs on probable cause have been mailed to the respondent.

Requests for extensions of time will not be routinelygranted. Requests must be made in writing at least five days



John a. Tumbarello, Treasurer
Gephardt in Congress Committee
page 2

prior to the due date of the response and specific good cause
must be demonstrated. In addition, the Office of the General
Counsel ordinarily wiii not give extensions beyond 20 days.

If you intend to be represented by counsel in this matter,
please advise the Commission by completing the enclosed form
stating the name, address, and telephone number of such counsel,
and authorizing such counsel to receive any notifications and
other communications from the Commission.

This matter will remain confidential in accordance vith
2 U.S.c. $| 437g(a)(4)(B) and 437g(a)(12)(A), unless you notify
the Commission in writing that you wish the investigation to be
made public.

For your information, we have enclosed a brief description of
the Commission's procedures for handling possible violations of
the Act. If you have any questions, please contact Anne A.
Weissenborn, the attorney assigned to this matter, at
(202) 219-3400.

Commissioner

Enclosures
Factual and Legal Analysis
Procedures
Designation of Counsel Form

cc: The Hon. Richard A. Gephardt
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FACTUALE AND LEGAL AUNALYSIS i

RESPONDENTS: Gephardt in Congress Committee NUR: 3342

John R. Tumbarello, as treasurer

I. BACKGROUND

On April 21, 1992, the Commission referred to the Office of the

General Counsel certain issues which arose during the course of the

audit of the Gephardt for President Committee, Inc. These issues

are being addressed by the Commission within the context of an

ongoing matter, MUR 3342.

II. ANAL YSIS

Transfer to the Gepherdt for President Comittee

Generally, transfers of funds between candidate committees are

subject to the $1,000 limitation on contributions set forth at

2 U.S.c. S 441a(a)(1) and in the Commission's regulations at

11 C.F.R. 55 110.1 and 110.2. The making of transfers in excess of

these limitations results in violations of 2 U.S.C. S 441a(a)(l)(A).

In 1988-89 the Commission's regulations did not, nor do they

presently, limit the transfer of funds between a candidate's

previous federal campaign committee and his or her current federal

campaign committee, provided that the funds did not include

contributions which would violate the Federal Election Campaign Act

("the Act"). 11 C.F.R. S ll0.3(a)(2)(iv)(1988); 11 C.F.R.

S 110.3(c)(4)(1992). Nor did they limit transfers between the

principal campaign committees of a candidate for two federal
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offices in the same election cycle as long as: such a transfer was

not made while th. candidate vas actively seeking election to more

than one office; the limitations on contributions were not

exceeded; and the candidate had not received funds under Title 26.

2 U.s.c. S 441a(a)(5)(C) and 11 C.I.a. S ll0.3(a)(2)(v)(A)-(C)

(1988); 11 C.F.R. S ll0.3(c)(5)(i), (ii) and (iii)(1992).

The Gephardt in Congress Committee ("the Congressional

Committee') was the candidate's principal campaign committee for

his 1988 campaign for re-election to the United States House of

Representatives; later, the same committee was designated his

principal campaign committee for the 1990 congressional campaign.

The Gephardt for President Committee, Inc. ("the Presidential

Committee') was the candidate's authorized committee for his 1988

campaign for the office of President. The Gephardt Committee was

established by the Presidential Committee and the Congressional

Committee in 1988 as a joint fundraising committee.

The 1988 general election was held on November 8. On

December 12, 1988, the Congressional Commaittee declared a surplus

of funds and transferred $50,000 to the Presidential Committee. In

response to the Interim Addendum Audit Report sent to the

Presidential Committee by the Commission on August 6, 1991, counsel

for the Presidential Committee argued that the $50,000 transfer was

not made between campaign committees of a candidate seeking

election to more than one federal office in the same election

cycle. Rather, counsel contended, the transfer was made between

Congressman Gephardt's then current congressional commaittee for the

1989-90 election cycle and his previous presidential committee. On
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this basis the Presidential Committee concluded that the regulation

governing this transfer was 11 C.R. $ l1O.3(a)(2)(iv), not

11 C.I.R. S llO.3(a)(2)(v).

1. Application of 11 C.I.. SllO.3(a)(2)(iv)(1988)

Two issues arise with regard to the application of 11 C.P.R.

S l0.3(a)(2)(iv) to the transfer from the Congressional Committee

to the Vresidential Committee. These are (1) whether it vas the

candidate's 1988 or his 1990 congressional committee which was the

actual source of the transfer, i.e., whether the transfer was in

fact between a then current comaittee and a previous commilttee, and

(2) whether the funds transferred were permissible under the Act.

a. Identity of Transferring Co--ittee

The Presidential Committee has argued that, by the time the

funds were transferred on December 12, 1988, the Congressional

Committee had completed its work with respect to the 1988 general

election and was concerned with the next election. On this basis

counsel has asserted that the transfer was made by the candidate's

then current, 1990 campaign to his previous presidential campaign

committee, not by his previous, 1988 congressional campaign

committee to the presidential committee. In support of this

argument, the Presidential Committee asserts that Congressman

Gephardt was officially a candidate for the 1990 congressional

election at the time of the transfer. 1

1. Counsel also has pointed to the present definition ofprevious Federal campaign committee" at 11 C.F.R.
S 110.3(c)(4)(i)(l992) as a committee "organized to further thecandidate's campaign in a Federal election which has already been
held," arguing that this definition "clearly fits the
Congressional Committee in December 1988." This argument seems to
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The decisive issue vith regard to the transfer by the

Congressional Committee to the Presidential Committee is whether

the Congressional Committee was, as of December 12, 1988, still

active in the 1988 general election cycle, not whether the 1990 .

campaign committee had come into existence.2 The fact that the 1988

(Footnote 1 continued from previous page)
contradict the position that the Congressional Committee was by
that time working on the 1990 campaign.

2. Counsel asserts that Congressman Gephardt had filed his
amended Statement of Candidacy on December 15, 1988, designating
the Congressional Committee as his principal campaign committee
for the 1990 election. The Office of the General Counsel,
however, continues to question, as it did, together with the Audit
Division, during the audit, whether Congressman Gephardt was a
candidate for the 1990 congressional election at the time of the
transfer. Generally, an individual does not become a candidate
until he receives contributions or makes expenditures aggregating
in excess of $5,000.00. 11 C.F.R. S 100.3(a)(1). These
contributions and expenditures are aggregated on an election cycle
basis. 11 C.P.a. S 100.3(b). The election cycle begins on the
first day following the previous general election, or, in the case
of contributions or expenditures designated for another election,
when an individual or comittee first receives contributions or
makes expenditures for the designated election. Id. The
Congressional Committee's 1988 Year End Report, co-ering the
period from November 29, 1988, to December 31, 1988, reveals that
it did not designate any expenditures or receipts for the 1990
primary election during this time. Therefore, Congressman
Gephardt did not become a candidate for the 1990 primary election
until sometime after December 31, 1988 when he received
contributions or made expenditures aggregating in excess of
$5,000.00.

Furthermore, contrary to the Presidential Committee's
assertion, the candidate did not file his Statement of Candidacy
on December 15, 1988. At most the candidate merely signed his
Statement of Candidacy on December 15, 1988. It was deposited in
regular mail on February 2, 1989. The Office of the Clerk did not
receive the Statement of Candidacy until February 10, 1989.A
document is considered filed on the date it is deposited in
registered or certified mail. 11 C.P.R. S 100.19(b). Reports and
statements sent by regular mail are filed on the date they are
received. Therefore, the Statement of Candidacy was not filed
until February 10, 1989. See 11 C.F.R. 5 100.19(b).

It appears that the dates on Congressman Gephardt's Statement



general election had been held did not preclude the Congressional

Committee from engaging in financial activity related to that

election. See 11 C.F.R. S 1l0.l(b)(3)(i). Further, Congressman

Gephardt's status as a candidate for the 1990 primary election

vould not have prevented the Congressional Committee from engaging

in financial activity related to the 1988 general election in

December, 1988, and later. If the Congressional Committee had net

debts outstanding from the 1988 general election, it could have

continued to receive contributions designated for that election,

and to make expenditures after the election had taken place.

11 C.F.R. S ll0.1(b)(3)(i).

In fact, the Congressional Comumittee made $53,168.10 in

disbursements between December 12, 1988, the date of the second

transfer here at issue, and December 31, 1988, to satisfy

obligations apparently incurred in connection with the 1988 general

election. All of these disbursements, as well as others earlier in

December, were itemized on the Committee's 1988 Year End Report as

being for the general election. The $53,168.10 included $34,000

paid on December 20 to Doak, Shrum & Associates for 'consulting

services,' and two $5,000 payments on December 19 and December 20

to Telephone Contact Inc. for 'phone bank services"; these three

expenditures were thus made after the date of the transfer to the

(Footnote 2 continued from previous page)
of Candidacy and on the Congressional Committee's Statement of
Organization for the 1990 election were changed at some point from
January 15, 1989 to December 15, 1988. The date of January 15,
1989, would have been more consistent with the February 2, 1989
date on which the statements apparently were mailed to the Office
of the Clerk of the House.
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Presidential Committee. Although the Congressional Committee had

not reported debts owed on its 1966 Pro-General and Post-General

Reports, the natures of the three expenditures cited above indicate

that they were related to obligations which existed before the

general election and thus well before the date of the transfer to

the Presidential Commilttee. W[Fhlunds raised after an election to

retire election campaign debts are just as much for the purpose of

influencing an election and in connection with the election as are

those contributions received before the election." Advisory

Opinion 1983-2. See also Advisory Opinion 1981-22 and FEC v. Ted

Haley Congressional Committee, 852 F.Zd 1111 (9th cir. 1988).

The Congressional Committee's financial activity through

December 31, 1988 was within the purview of the 1988 general

election cycle, resulting in the transfer to the Presidential

Committee having been made by the candidate's 1988, and thus

previous, Congressional committee, not by his 1990 committee.

Therefore, the 11 C.F.R. S 110.3(a)(2)(iv)(1988) is not the

applicable provision. Rather, the transfer must be examined in

light of the requirements of 11 C.F.R.5 l10.3(a)(2)(v)(1988) which

governs transfers between the principal campaign commaittees of a

candidate seeking more than one Federal office within the same

election cycle. (See discussion beginning at page 8 below.)

b. Source of Funds

Even if the funds were determined to have come from the then

current, 1990 Gephardt Congressional Committee, it appears that

the funds transferred by the Congressional Committee to the

Presidential Committee contained impermissible contributions which
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would have placed the transfer in violation of 11 c.p.a,

S 1l0.3(a)(2)(iv)(1988). The Commission's audit of the

Presidential Committee determined that one of the sources of the

transferred funds was all or part of two earlier transfers made to

the Congressional Committee by the candidate's joint fundraising

committee, the Gephardt Commaittee, vhich had been established by

the presidential Committee and the Congressional Committee in

Nay, 1988. The transfers from the joint-fundraising committee to

the Congressional Committee included one of $10,000 made on

November 8, 1988, and one of $40,000 made on December 2, 1988.

These transfers were reported by the Congressional Committee as

being for the general election.

The allocation formula in the joint fundraising agreement

required that, unless a contributor specifically designated his or

her contribution to the Congressional Committee, the contribution

would be allocated to the Presidential Committee to the extent of

the contributor's limitation under the Act. Any amounts in excess

of the statutory limits were allocable to the Congressional

Committee. In addition, contributors could specifically designate

contributions to the Congressional Committee.

Absent review of the bank records of the Congressional

Committee, it has been the opinion of the Audit Division that the

transfer by the Congressional Committee to the Presidential

Commsittee contained all of the $10,000 received from the joint

fundraising committee on November 8, 1988 and possibly some
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portion of the $40,000 received on December 2, 1988. 3 By the

terms of the joint fundraising agreement, the $50,000 in transfers

to the Congressional Committee necessarily contained funds which

were in excess of the amounts individual contributors could have

given to the Presidential Committee under the Act, and which had

therefore been allocated to the Congressional Committee, as well

as funds which had been specifically designated to the

Congressional Committee. Thus, the transfer by the Congressional

Committee to the Presidential Committee would have been comprised,

at least in part, of funds which would have been excessive if

contributed directly to the latter committee.

2. Application of 11 C.F.R. S 10.3(a)(2)(v)(1988)

11 C.P.R. S ll0.3(a)(2}(v)(l988) permitted transfers between

the committees of a candidate seeking election to more than one

Federal office provided that the transfer did not occur while the

candidate was actively seeking both offices, the limitations on

contributions were not exceeded, and the candidate had not

received funds under Title 26. In the present matter the transfer

from the 1988 Congressional Committee to the Presidential

Committee fails two of these tests.

3. The auditors began with the Congressional Committee's
reported ending cash balance as of November 28, 1988 and
determined the reported receipts that made up this balance.
Applying a first in, first out analysis based on reported activity
from November 28, 1988 to December 12, 1988, the Audit staff
determined that the Congressional Committee's transfer of $50,000
to the Presidential Commaittee on December 12, 1988 included all of
the $10,000 from the joint fundraising committee.
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a. Source of Funds

As discussed above, at least a portion of the funds used for

the transfer to the Presidential Committee originally came from

$50,000 in contributions made to the candidate's Joint fundraising

comaittee. This portion represented contributions which had

either exceeded the contributor's limitations with regard to the

Presidential Committee or which had been specifically designated

for the Congressional Committee. Thus, the transfer apparently

contained funds which resulted in the knowing receipt of excessive

contributions from individual contributors in violation of the

Act.

b. Receipt of Funds under Title 26

Richard Gephardt in 1988 received presidential primary

r matching funds, pursuant to 26 U.s.c. S 9037. Therefore, the

Ctransfer of funds by the Congressional Committee to the

) Presidential Committee was impermissible, pursuant to 11 C.F.R.

S llO.3(a)(v)(C). 4

There is reason to believe that the Gephardt for Congress

Committee and John R. Tuabarello, as treasurer, violated 2 U.S.c.

S 441a(a)(l)(A) by making an excessive transfer to the Gephardt

for President Committee.

4. The third prong of the transfer test set out at 11 C.F.R.
S ll0.3(a)(2)(v)(1988) was that the candidate not be actively
seeking nomination or election to more than one Federal office at
the time of a t~ansfer. Because the transfer here at issue fails
two other tests, it is not necessary in this present matter to
make a determination as to whether the candidate was not actively
seeking election to two offices at the time of the transfer.



FEDERAL ELECTION COMMISSION

WASA4INCTON, O DC 20*3,

JULY 1, 1993

Robert F. Sauer, 3squire
Perkins Cole .
607 14th Street, NW ,
Washington, DC: 20005-2011

RE: HUE 3342
Gephardt for President
Committee
S. Lee Rling, as treasurer

Dear r. Sauer:

On June 29, 1993, the Federal Election Commission found that
there is reason to believe your clients, the Gephardt for
President Committee ('the Committee') and S. Lee Rling, as
treasurer, violated 2 U.S.C. S 441a(f) and 2 U.S.c.
S 434(b)(3)(s), provisions of the Federal Election Campaign Act of
1971, as amended (ethe Act'), by knowingly accepting an
impermissible transfer from the Gephardt for Congress Committee,
by knowingly accepting an excessive in-kind contribution from the
Iowa Democraic Party (Federal Division)('the Party'), and by
failing to report the contribution from the Party. The Factual
and Legal Analsis, which formed a basis for the Commission's
finding, is attached for your information. i

Under the Act, you have an opportunity to demonstrate that no : .

action should be taken against the Committee and S. Lee Eling, as .:
treasurer. You my submit any factual or legal materials that you -,
believe are relevant to the Commission's consideration of thismatter. Please submit such materials to the General Counsel's
Office within 15 days of your receipt of this letter.

As you are aware, these Commission determinations are the
latest, and last, in a series of reason to believe findings made
by the Commission with regard to your clients. It is the
understanding of the Office of the General Counsel, based upon
your letter of July 6, 1992, that you do not intend to present
additional factual information with regard to the issues involved
in the Commission's earlier reason to believe determinations, but
that you will be presenting certain legal issues during the course
of the pre-probable cause conciliation process which you intend to
request. In the latter regard, it also is the understanding of
the Office of the General Counsel that your letter of July 6, 1992
was meant to indicate your intention to request pre-probable cause
conciliation in the future, not as a submission of such a request
as of that date.



R:b rt F. Sauer, Isqu~ire

It you are indeed interested in pursuing pro-probable cause
conciliation, you should so request in writing. 8ee011 C.i.a.
S 1l1.IS(d). Upon receipt of the request, the ot-ie. of the
General Counsel wiii marke recommendations to the Commission
proposing an agreement in settlement of the matter.

If you have any questions, please contact Anne A.
Weissenborn, the senior attorney assigned to this matter, at
(202) 219-3400.

Commiss ione r

£nclosures
Factual and Legal Analysis

cc: The Hon. Richard A. Gephardt



FEDERA L ELECTION! CONKISSION

FA tA AiD LEGAL ANALYSIS

RESPONDENTS: Gephardt for President Committee HUE: 3342

S. Lee Kling, as treasurer

I. SACEGIOUND

On April 21, 1992, the Commission referred to the Office of

the General Counsel two additional issues which arose during the

course of the audit of the Gephardt for President Committee, Inc.

These issues are being addressed by the Commission within the

context of the ongoing, audit-generated matter, HUE 3342, in which

the Gephardt for President Committee, Inc. and its treasurer,

S. Lee Eling, are respondents.1

1. On April 18, 1991, the Commission found reason to believe
in HUE 3111 that the Committee had violated 2 U.S.C. S 441a(f) by
knowingly accepting $73,980 in excessive contributions from
individuals. On October 1, 1991, the Commission found reason to
believe in HUE 3342 that the Committee had violated 2 U.S.C.
S 441a(b)(1)(A) and 26 U.S.C. S 9035(a) by exceeding the state
expenditure limitation in Iowa, and that Richard A. Gephardt had
violated 26 U.S.C. 5 9035(a) by exceeding his personal $50,000
expenditure limitation. The Commission also voted on October 1,
1991, to merge HUE 3342 with HUE 3111. with the combined matter to
be designated HUE 3342.

On February 25, 1992, the Commission considered information
received in the context of Debt Settlement Request 90-16 and
found reason to believe that the Committee had violated 2 U.s.c.
S 441a(f) by knowingly accepting excessive contributions from
certain partnerships, individuals, and political committees, and
2 U.S.C. S 441b by knowingly accepting contributions from certain
incorporated law firms. These violations were added to those at
issue in HUE 3342.
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II. AAL YSIs

&. Transfer from the G phardt in Congress Committee
Generally, transfers of funds between candidate committees are

subject to the $1,000 limitation on contributions set forth at

2 u.S.c. $ 441a(a)(l)(A) and in the Commission's regulations at

11 C.P.R. 55 110.1 and 110.2. Knowing acceptance of transfers in

excess of these limitations results in violations of 2 U.s.c.

S 441a(f).

In 1988-69 the Commission's regulations did not, nor do they

presently, limit the transfer of funds between a candidate's

previous federal campaign committee and his or her current

federal campaign committee, provided that the funds did not include

contributions which would violate the Federal Election Campaign Act

(rathe Acte). 11 C.F.R. S ll0.3(a)(2)(iv)(1988); 11 C.F.R.

S 1l0.3(c)(4)(1992). Nor did they limit transfers between the

principal campaign committees of a candidate for two federal

offices in the same election cycle as long as: such a transfer yes i

not made while the candidate vas actively seeking election to more

than one office; the limitations on contributions were not

exceeded; and the candidate had not received funds under Title 26.

2 U.s.C. s 441a(a)(5)(C) and 11 C.F.R. S l10.3(a)(2)(v)(A)-(C)
(1988); 11 C.P.a. S 110.3(c)(5)(i), (ii) and (iii)(1992).

The Gephardt in Congress Committee ("the Congressional

Committee") was the candidate's principal campaign committee for

his 1988 campaign for re-election to the United States House of

Representatives; later, the same committee was designated his

principal campaign committee for the 1990 congressional campaign.



The Ginphardt for President Committee, Inc. ("the Presidential ,

Committee') was the candidate's authorized comittee for his 1988

campaign for the office of President. The Gephardt Committee was

established by the Presidential Committee and the Congressional

Committee in 1988 as a joint fundraising committee.

The 1988 general election was held on November 8. On

December 12, 1988, the Congressional Committee declared a surplus

of funds and transferred $50,000 to the Presidential Committee. In

response to the Interim Addendum Audit Report sent to the

Presidential Committee by the Commission on August 6, 1991, counsel

for the Presidential Committee argued that the $50,000 transfer was

not made between campaign committees of a candidate seeking

election to more than one federal office in the same election

cycle. Rather, counsel contended, the transfer was made between

Congressman Gephardt's then current congressional committee for the

1969-90 election cycle and his previous presidential committee. On

this basis the Presidential Committee concluded that the regulation

governing this transfer was 11 C.F.R. S llO.3(a)(2)(iv), not

11 C.F.R. S ll0.3(a)(2)(v).

1. Application of 11 C.P.U. S 110.3(a)(2)(iv)(19S8)

Two issues arise with regard to the application of 11 C.P.U.

S 1l0.3(a)(2)(iv) to the transfer from the Congressional Committee

to the Presidential Committee. These are (1) whether it was the

candidate's 1988 or his 1990 congressional committee which was the

actual source of the transfer, i.e., whether the transfer was in

fact between a then current committee and a previous committee, and

(2) whether the funds transferred were permissible under the Act.



a. Identity of ?ransferring Committee

The Presidential Committee has argued that, by the time the

funds were transferred on December 12, 1988, the Congressional

Committee had completed its work with respect to the 1988 general

election and was concerned with the next election. On this basis

counsel has asserted that the transfer was made by the candidate's

then current, 1990 campaign to his previous presidential campaign

committee, not by his previous, 1988 congressional campaign

committee to the presidential committee. In support of this

argument, the Presidential Committee asserts that Congressmuan

Gephardt was officially a candidate for the 1990 congressional

election at the time of the transfer.2

The decisive issue with regard to the transfer by the

Congressional Committee to the Presidential Committee is whether

the Congressional Committee was, as of December 12, 1988, still

in the 1988 general election cycle, not whether the 1990

campaign committee had come into existence.3p

2. Counsel also has pointed to the present definition of
'previous Federal campaign committee m at 11 C.F.R.
S l10.3(c)(4)(i)(1992) as a committee "organized to further the
candidate's campaign in a Federal election which has already been
held," arguing that this definition 'clearly fits the
Congressional Committee in December 1988.' This argument seems to
contradict the position that the Congressional Committee was by
that time working on the 1990 campaign.

3. Counsel asserts that Congressman Gephardt had filed his
amended Statement of Candidacy on December 15, 1988, designating
the Congressional Committee as his principal campaign committee
for the 1990 election. The Office of the General Counsel,
however, continues to question, as it did, together with the Audit
Division, during the audit, whether Congressman Gephardt was a
candidate for the 1990 congressional election at the time of the
transfer. Generally, an individual does not become a candidate
until he receives contributions or makes expenditures aggregating



?he fact that the 1966 general election had been held did not

preclude the Congressional Comilttee from engaging in financial !

activity related to that election. See 11 C.P.a. I 110.1(b)(3)(i[.

Furtther, Congressman Gephardt's status as a candidate for the 1990

primary election would not have prevented the Congressional

Committee from engaging in financial activity related to the 1988

general election in December, 1988, and later. If the

Congressional Committee had net debts outstanding from the 1988

(Footnote 3 continued from previous page)
in excess of $5,000.00. 11 C.?.!. S l00.3(a)/1). These
contributions and expenditures are aggregated on an election cycle
basis. 11 C.F.R. S 100.3(b). The election cycle begins on the
first day following the previous general election, or, in the case
of conttributions or expenditures designated for another election,
when an individual or committee first receives contributions or
makes expenditures for the designated election, Id. The
Congressional Committee's 19,8 Year 3nd5 Report, ciering the
period from November 29, 19,8, to December 31, 19,8, reveals that
it did not designate any expenditures or receipts for the 1990
primar election during this time. Therefore, Congressmn
oepbardt did not become a candidate for the 1990 primary election ,
until sometime after December 31, 1968 when he received
contributions or made expenditures aggregating in excess of
$5,000.00.

Furthermore, contrary to the Presidential Committee's
assertion, the candidate did not file his Statement of Candidacy
on December 15, 1988. At most the candidate merely signed his
Statement of Candidacy on December 15, 1968. It was deposited in
regular mail on February 2, 1989. The Office of the Clerk did not
receive the Statement of Candidacy until February 10, 1989.A
document is considered filed on the date it is deposited in
registered or certified mail. 11 C.F.R. S 100.19(b). Reports and
statements sent by regular mail are filed on the date they are
received. Therefore, the Statement of Candidacy was not filed
until February 10, 1989. See 11 C.?.!. S 100.19(b).

It appears that the dates on Congressman Gephardt's Statement
of Candidacy and on the Congressional Committee's Statement of
Organization for the 1990 election were changed at some point from
January 15, 1989 to December 15, 1988. The date of January 15,
1989, would have been more consistent with the February 2, 1989
date on which the statements apparently were mailed to the Office
of the Clerk of the House.



general election, it could have continued to receive contributions

designated for that election, and to make expenditures after the

election had taken place.

11 C.F.R. S ll0.l(b)(3)(i).

In fact, the Congressional Committee made $53,168.10 in

disbursements between December 12, 1988, the date of the second

transfer here at issue, and December 31, 1988, to satisfy

obligations apparently incurred in connection with the 1988 general

election. All of these disbursements, as veil as others earlier in

December, were itemized on the Committee's 1988 Year End Report as

being for the general election. The $53,168.10 included $34,000

paid on December 20 to Doak, Shrum & Associates for "consulting

services," and two $5,000 payments on December 19 and December 20

to Telephone Contact Inc. for "phone bank services"; these three

expenditures were thus made after the date of the transfer to the

Presidential Committee. Although the Congressional Committee had

not reported debts owed on its 1988 Pre-General and Post-General :

Reports, the natures of the three expenditures cited above indicate

that they were related to obligations which existed before the

general election and thus well before the date of the transfer to

the Presidential Committee. "[Flunds raised after an election to

retire election campaign debts are just as much for the purpose of

influencing an election and in connection with the election as are

those contributions received before the election." Advisory

Opinion 1983-2. See also Advisory Opinion 1981-22 and FEC v. Ted

Haley Congressional Committee, 852 F.2d 1111 (9th Cir. 1988).
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The Congressional Committee's financial activity through

December 31, 1988, vas within the purview of the 1988 general

election cycle, resulting in the transfer to the Presidential

Committee having been made by the candidate's 1988, and thus

previous, Congressional committee, not by his 1990 committee.

Therefore, the 11 C.F.R. S 1l0.3(a)(2)(iv)(1988) is not the

applicable provision. Rather, the transfer must be examined in

light of the requirements of 11 C.F.R.S 110.3(a)(2)(v)(1988) which

governs transfers between the principal campaign committees of a

candidate seeking more than one Federal office within the same

election cycle. (See discussion beginning at page 9 below.)

b. Source of Funds

Even if the funds were determined to have come from the then

current, 1990 Gephardt Congressional Committee, it appears that

the funds transferred by the Congressional Committee to the

Presidential Committee contained impermissible contributions which

would have placed the transfer in violation of 11 C.F.R.

S 110.3(a)(2)(iv)(1988). The Commission's audit of the

Presidential Committee determined that one of the sources of the

transferred funds vas all or part of two earlier transfers made to

the Congressional Committee by the candidate's joint fundraising

committee, the Gephardt Committee, which had been established by

the Presidential Committee and the Congressional Committee in

May, 1988. The transfers from the joint-fundraising committee to

the Congressional Committee included one of $10,000 made on

November 8, 1988, and one of $40,000 made on December 2, 1988.

I
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These transfers were reported by the Congressional Committee as
being for th. general election.

The allocation formula in the joint fundraising agreement

required that, unless a contributor specifically designated his or

her contribution to the Congressional Committee, the contribution

vould be allocated to the Presidential Committee to the extent of

th. contributor's limitation under the Act. Any amounts in excess

of the statutory limits were allocable to the Congressional

Committee. In addition, contributors could specifically designate

contributions to the Congressional Committee.

Absent review of the bank records of the Congressional

Committee, it has been the opinion of the Audit Division that the

transfer by the Congressional Committee to the Presidential

Committee contained all of the $10,000 received from the joint

fundraising committee on November 8, 1988 and possibly some

portion of the $40,000 received on December 2, 1988. 4 By the

terms of the joint fundraising agreement, the $50,000 in transfers

to the Congressional Committee necessarily contained funds which

were in excess of the amounts individual contributors could have

given to the Presidential Committee under the Act, and which had

4. The auditors began with the Congressional Committee's
reported ending cash balance as of November 28, 1988 and
determined the reported receipts that made up this balance.
Applying a first in, first out analysis based on reported activity
from November 28, 1988 to December 12, 1988, the Audit staff
determined that the Congressional Committee's transfer of $50,000
to the Presidential Committee on December 12, 1988 included all of
the $10,000 from the joint fundraising committee.

!



therefore been allocated to the Congressional Committee, as veil

as funds which had been specifically designated to the

Congressional Committee. Thus, the transfer by the Congressional

Committee to the Presidential Committee would have been comprised,

at least in part, of funds which would have been excessive if

contributed directly to the latter committee.

2. Application of 11 C.F.R. S llO.3(a)(2)(v)(1988)

11 C.F.R. S l10.3(a)(2)(v)(1988) permitted transfers between

the committees of a candidate seeking election to more than one

Federal office provided that the transfer did not occur while the

candidate was actively seeking both offices, the limitations on

contributions were not exceeded, and the candidate had not

received funds under Title 26. In the present matter the transfer

from the 1988 Congressional Committee to the Presidential

Committee fails two of these tests.

a. Source of 1hnds

As discussed above, at least a portion of the funds used for

the transfer to the Presidential Committee originally came from

$50,000 in contributions made to the candidate's joint fundraising

committee. This portion represented contributions which had

either exceeded the contributor's limitations with regard to the

Presidential Committee or which had been specifically designated

for the Congressional Committee. Thus, the transfer apparently

contained funds which resulted in the knowing receipt of excessive

contributions from individual contributors in violation of the

Act.
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b. 3ecept of Funds under Titi. 26

Richard Gephardt in 1988 received presidential primary

matching funds, pursuant to 26 U.s.c. S 9037. Therefore, the

transfer of funds by the Congressional Committee to the

Presidential Committee was impermissible, pursuant to 11 c.p.a.

S l1O.3(a)(v)(C). 5

There is reason to believe that the Gephardt for President

committee and S. Lee Kling, as treasurer, violated 2 u.s.C.

S 441a(f) by knowingly accepting an excessive transfer from the

Gephardt in Congress committee.

B. Iowa Democratic Party List

1. Excessive State Expenditures - Iowa

On October 1, 1991, the Commission found reason to believe

that the Presidential Committee had violated 26 U.S.C. S 9035(a)

and 2 U.S.C. S 441a(b)(l)(A) by making expenditures in excess of

the 1987-68 $775,217.60 expenditure limitation for the state of

Iowa. This determination was based upon the potentiality of i

excessive expenditures totaling $490,936.44. Since then, on

Nay 21, 1992, the Commission has ordered the Presidential

Committee to repay $118,943.94 to the U.S. Treasury, this

repayment being based upon the determination that the committee

had exceeded the expenditure limitation in Iowa by $452,543.95.

5. The third prong of the transfer test set out at 11 C.F.R.
S l10.3(a)(2)(v)(1988) was that the candidate not be actively
seeking nomination or election to more than one Federal office at
the time of a transfer. Because the transfer here at issue fails
two other tests, it is not necessary in this present matter to
make a determination as to whether the candidate was not actively
seeking election to two offices at the time of the transfer.
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Not included as a basis for the Commission's Nay 21, 1992,

repaymaent determination vas information which has been received

by the Commission indicating that the Presidential Committee

acquired the use of a computerized list of registered Democrats,

Democratic Party activists, and precinct caucus attendees from the

Iowa Democratic Party ("the Party"). The Party valued the list at

$10,000 per recipient campaign, and those that received the list,

including the Presidential Committee, or someone on their behalf,

were to pay either in cash or in the form of services. 6 Hovever,

no third-party benefactor for the Presidential Committee has been

identified, nor has evidence been located of a $10,000 payment to

the Party by the Presidential Committee itself. The Presidential

Committee did not report the expenditure as an in-kind

contribution/expenditure, nor did it allocate an expenditure of

this nature and amount to its Iowa limitation.

In the Interim Addendum to the Final Audit Report sent to the

Presidential Committee on August 6, 1991, the Committee was asked

to provide documentation regarding the source of the $10,000

payment for the mailing list, including the identity of the person

or entity that had paid the Party for the list. In addition, the

Presidential Committee was provided an opportunity to submit an

explanation as to why the cost of the mailing list should not be

allocated to the Iowa expenditure limitation.

6. At least four Democratic presidential candidate committees
paid $10,000 to the Party in 1987 for use of the list, these being
Dukakis for President, Simon for President, Hart for President,
and Gore for President.
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In its response to the Interim Addendum Audit Report, the

Presidential Committee noted that it had limited information

concerning the acquisition of the mailing list from the Party.

However, the Presidential Committee asserted that the information

that it had in hand indicated that the Party had offered its

mailing lists to a number of candidates as consideration for their

promise to assist the party with its fundraising efforts.

According to the response, Congressman Gephardt was apparently

offered the list on that basis.

On April 21, 1992, the Commission considered the Addendum to

the Final Audit Report for the Presidential Committee, voted to

add the $10,000 payment for the smiling list as an expenditure

allocable to Iowa, and made an initial determination that an

additional $2,628.34 should be repaid to the U.S. Treasury. The

Commission on this date also referred to the Office of the General

Counsel the sam $10,000 payment to be considered in conjunction

with its earlier referral of expenditures made by the Presidential

Committee in excess of the Iowa state limitation. On August 4,

1992, the Commission made its final determination that the

$2,628.34 was repayable.

The $10,000 payment to the Iowa Democratic Party for a

mailing list will be added to the expenditures being addressed in

MUR 3342 as having been in excess of the Presidential Committee's

Iowa state spending limitation.

2. Excessive Contribution

2 U.S.c. 5 441a(a)(2)(A) limits to $5,000 the amount which a

multicandidate political committee may contribute to a candidate
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and his authorized committee with respect to any election.

2 U.s.c. S 441a(f) prohibits the knowing acceptance of an excessive

contribution by a candidate or his or her authorized Committee.

2 U.S.c. S 434(b)(3)(5) requires that committees report the

identification of all political committees making contributions to

the reporting committee. Pursuant to 2 U.S.C. S 431(8)(A)0

"contribution" is defined as including "anything of value" provided

for the purpose of influencing a federal election. 11 c.r.n.

S 100.7(a)(l)(iii) includes within "anything of value" all in-kind

contributions.

In the absence of information identifying a third party as the

source of payment for all or part of the cost of the use of the

computerized list supplied to the Presidential Committee by the

Party, it appears that the Presidential Committee knowingly

accepted and did not report an excessive in-kind contribution of

$5,000 from the Party. Therefore, there is reason to believe that

the Gephardt for President Committee and S. Lee Kling, as

treasurer, violated 2 U.S.C. S 441a(f) and 2 U.S.C. S 434(b)(3)(B).



e
A LAW PA~tTEItSHIP INCLUDING PUtOFUSSIONAL CORPORATIONS
607 FOU rTlEENTHl STREET. N.W. * WASHIN6 TON. D.C. 20005-2011

(202) 628-6600 * FM.5INILE (202) 434-1690

'.' r,'~.,  .,.. ,! -' s!SS O N

93 JUtL -9 /ltllI1: Za

July 9, 1993

Anne Weissenbornoffice of the General Counsel
Federal Election Commission
999 E Street, N.W.
Washing/ton, D.C. 20463

Re: MUR 3342 - Gephardt in Congress Committee,John Tuabarello, Treasurer

Dear Ms. Weissenborn:

Enclosed is a facsimile copy of a designation of counselfor the above-referenced matter under review.

We would also like to request an extension of time to
respond to the Commission's finding of reason to believe. The
additional twenty days requested is necessary due to the need
to coordinate with Committee staff in St. Louis, coordination
which is hampered by vacation schedules during the first
fifteen days available for response.

The Committee received the Commission's notice on July 6,
1993. The original response would be due, therefore, on
July 21. With an extension of 20 days, the response would be
due on August 10.

If you have any questions or need additional information,
please contact the undersigned.

i~th L. CorleyCounsel for Respondent
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'8 Perkins Cois: lobert F. Bauer and Judith L. Corley

607 14th Street, NW, Suite 800

Washington, IDC 20005

(202) 628-6600

The above-named individual ii hereby designated as my
counsel and is authorized to receive any notifications and other

communications from the Commission and to act on my behalf before

the Commission.

July 8, 1993Date

R3SOSlDT S $ 1Mm:l _Gephardt in Congress

7435 Watson Road

Suite 107

St. Louis, MO 63119
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FEDERAL ELECTION COMMISSION
* WA*IONCTON OC 20463

JULY 9, 199

Josph icky.Treasurer
I~eyi ntony for Congress

Campaign Committee
423 North Washington
I31 Dorado, AR 71730

RE: NUR 3342

Dear Mr. Hlickey:

On January 27, 1993, you requested that the Frederal Etlection
Commission permit the Seryl Anthony for Congress Campaign
Committee (nCommittee-) to terminate pursuant to 2 U.S.c. S 433(d)
and Section 102.3 of the Commission's Regulations. Because of the
ongoing enforcement matter involving your Committee, this request
has been denied. Therefore, you are reminded that the Committee
must continue to file all the required reports with the Commission
until such time as the enforcement matter has been closed as to
the Committee.

If you have any questions, please contact Anne Weissenborn or
myself at (202) 219-3400.

Sincerely,

gary L. Taksar
Attorney

cc: Reports Analysis Division



FEDERAL ELECTION COMMISSION
wasHInGtOn, oDC 20463

JULY 12, 19Q3

Robert F. Bauer, Bsquire
Judith L. Corley, Bsquir.
Perkins Cole
607 Fourteenth Street, MW
Washington, DC 20005-2011

RB: MUR 3342
Gephardt in Congress
John Tumbarello, as
treasurer

Dear Mr. Bauer and Ms. Corley:

This is in response to your letter dated July 9, 1993, which
we received on that same date, requesting an extension of twenty
days, or until August 10, 1993 to respond to the Comnission's
reason to believe determination. After considering the
circumstances presented in your letter, the Office of the General
Counsel has granted the requested extension. Accordingly, your
response is due by the close of business on August 10, 1993.

If you have any questions, please contact me at (202)
219-3400.

Sincerely,

Anne A. Weissenborn
Senior Attorney



U U
A LAW PARtTNERISNIP I? K:LUDING POSSnONAL. CoRPORATIoNs
607 FOI.RTEEjNTH STREET NW * WASHINGTON. D.C, 20005-2011

(202) 628-6600 •FACSIMILE. (202) 4.34-1690

July 15, 1993

Anne WeissenbornOffice of the General Counsel
Federal Election Comission
999 E Street, N.W.
Washington, D.C. 20463

Re: EU 3342 - Gephazdt for President Committee8. Lee Kling as Treasurer

Dear Ms. Weissenborn:

This is to request an extension of time until August 10,1993, to respond to the Commission's finding of reason to
believe in the above referenced matter under review.

The Gephardt for President Committee is, for obvious
reasons, coordinating its response with the Gephardt in
Congress Committee. That Committee has received an extension
on its response date until August 10. We would propose to
file the two responses together on that date.

If you have any questions or need additional information,
please contact one of the undersigned.

[04669..0001/DA931960.0081
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Robert r. Sim
Judith L. Cot
Perkins Cole
607 fourteenl
Washington, I

Dear Er. flau

This is
ye received €
AUgust 10, IS
deterainatios
your letter,
requested ext
close of busi

If you
219-3400.

iv!
FEDERAL ELECTION COMMISSION

WASHINGTON. 0D C 20463

JULY 16, 19q3

uer, Esqui re
riey, Esqui re

Lh Street, NW
DC 20005-2011

RE: NUR 3342
Gephardt for President
S. Lee Rlung, as
treasurer

Jr and Es. Corley:

in response to your letter dated July 15, 1993, which
on that same date, requesting an extension until
993 to respond to the CommissionI reason to believe
n. After considering the circumstances presented in
the Office of the General Counsel has granted the
:ension. Accordingly, your response is due by the
iness on August 10, 1993.

iave any questions, please contact me at (202)

Sincerely,

Anne A. Weissenborn
Senior Attorney



+' II ... .'+" +++ + :+++++ +++ + hI+ t RO(+++.....++ + +  +i+++

999 EMStreet N

Ders Weissnborn

RE:y CorepodncDte1ul91319

Tedeoa Dlemctic Partisso reusigaxenino0dy

tahning August 21,6 1993.

proclamAne Wiheictes thtonyesetabsnsssb
opraE Atosnes asuua.Al ter rt evrl

curail op.erisnon ID.al-n h atrgru. W r
witou watrreandevcer eltrictly cutback. Outafi

doeing Auworkthe can ou1 fhi9hmsduig3hscrss

Than yoMorne oures conirtio os oortrequnet.Myoa

Rpocmtio ullyae ha ny setalbsnessb

Boeperly

Enclosures

1?



Judith McCoyExecutive Di;
IOWa Democrat
2116 Grand A'
Des Moines,

Dear Ms. McC4
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FEDERAL ELECTION COMMISSION
WASHINGTON. O C 20463

July 26, 1993

rector
tic Party
venue
[ova 50312

RE.. MUR 3342

in response to your letter dated July 21, 1993, which
on July 22, 1993, requesting an extension of 30 days
o the Commissionws reason to believe determination.
ein; the circumstances presented in your letter,
E the General Counsel has granted the requested
According1y, your response is due by the close of
• ugust 21, 1993.

have any questions, please contact me at (202)

Sincerely,

Anne A. Weissenborn
Senior Attorney



~FEDERAL ELECTION COMMISSION
WASHINGTON. D C 20463

AUGUST 16, 1993

Allan J. Rats, Esquire
Katz, Kutter, Raigler, Alderman, Davis,
Maks~ a Rutledge

106 East College Avenue, Suite 1200
Tallahassee, FL 32301

RE: MUR 3342

Dear Mr. Rats:

On February 25, 1992, the CommiSsion found reason to believe
that your present law firm, Kate, Kutter, Haigler, Alderman,
Davis, Rarks & Rtutledge had violated 2 U.S.C. S 441b by incurring
expenses on behalf of the Gephardt for President Comittee ("the
Commi ttee ).

On Mtarch 30, 1992, the Office of the General Counsel received
your response in which you explained that the expenses at issue
had been incurred by the Tallahassee office of the law firm of
Swam a Haddock from which your firm had later purchased assets
and assumed certain obligations. You also stated that sometimes
your present firm would receive bills from vendors which included
expnses incurred by Evarn a Haddock. Apparently, Katz, Kutter
paid those bills and then sought reimburement from Swann a
Haddock which was not forthcoming.

In order for the Office of the General Counsel to make a
recommendation to the Commission with regard to your present
frm's involvement in this matter, further information is needed.
Please provide answers to the following inquires:

1. Was the Gephardt for President Committee a
client of Swann a Haddock? If yes, please state
the varieties of services performed by Swann &
Haddock for the Committee.

2. was there a written agreement between Swann &
Haddock and the Committee concerning services to be
provided? If yes, please furnish a copy of this
agreement.
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3. We're the particular expenditures by Katz,
Rutter at issue in the present matter incurred
pursuant to the agreement, if any, between Swarm &
Haddock and the Committee? If not, did these
particular expenditures result from personal
activities of members or staff of the firm on
behalf of the campaign? If the latter is the
accurate scenario, please identify the
individual(s) whose activities were involved.

4. It is the understanding of the Office of the
General Counsel that Swann & Haddock was a law
firm. Did that firm furnish the same types of
apparently non-legal services, e.g., arrangement of
political meetings, telephones, rental cars,
hotels, travel expenses, etc., for other clients as
were provided for the Committee? If yes, please
identify examples of such clients.

5. Did the expenditures made by Kate, Kutter on
behalf of the Gephardt for President Committee
involve obligations of Swann & Haddock assumed by
your present firm pursuant to a written agreement
between the two firms? If yes, please provide a
copy of that agreement. If there was no written
agreement, please explain the basis for the
division of obligations.

6. Please identify the expenditures made by Katz,
Kutter on behalf of the Gephardt campaign which
were made pursuant to the division of obligations
between your present firm and Swann a Haddock.

7. Please identify any expenditures made by Katz,
Kutter on behalf of the Gephardt campaign which
resulted from bills received directly from vendors
as opposed to those made in response to the
division of obligations between your present firm
and Swann a Haddock.



AMian J. Rat:. Usemirepage 3

PleaS, submt your response to the above inquiries withinfifteen days of your receipt of this letter. If you have aniy
questions, please contact either nyseif or Nary Taksar at
(202) 219-3400 or (S00) 424-9530.

Sincerely,

Anne A. Weissenborn
Senior Attorney



FEDERAL ELECTION COMMISSION i
WASHINGTON, D C 2(463

-AUGUST 16, 1993

Dniel L. Watkins
Assistant Treasurer
Slattery for Congress Committee
211 East 8th Street, Suite CLawrence, Kansas 66044

RE: NUR 3342

Dear Mr. Slattery:

On ffebruary 25, 1992. the Federal IElection Commission found
reason to believe that the Slattery for Congress Committee ('the
Committee') had violated 2 U.S.C. S 441a(a)(1)(A) by making
expenditures totaling $4,804.63 on behalf of the Oephardt for
President Committee. On April 20, 1992, the Commission received
your response on behalf of the Committee in which you requestedconciliation prior to a finding of probable cause to believe.

In order for the Office of the General Counsel to make arecommendation to the Commission with regard to preprobale cause
conciliation, additional information is needed. Specifically, wewould ask that you detail the efforts made by your commttee to i!collect the debt owed by the Gephardt campaign, including, but not !ilimited to, the dates of all requests for pyment and the names of
persons contacted. i

Please submit your response vithin fifteen days of your
receipt of this letter. If you have any questions, please itelephone either myself or Nary Taksar at (202) 219-3400 or
(600) 424-9530.

Sincerely,

Anne A. Weissenborn
Senior Attorney



FEDERAL ELECTION COMMISSION
* WASHINCTON. DC{ 214b!

AUGUST 16, l99

U. Laurence Macon, Esquire
Akin, Gump, Nauer a Peld, L.L.P.
1500 Nations~ank Plasa
300 Convent Street
San Antonio, TX 78205

RE: NUR 3342
Heard, Goggan, Blair
&Williams

Dear Mr. Macon:

On February 25, 1992, the Federal Election Commission found
reason to believe that your client, Heard, Goggan, Blair a
Williams, had violated 2 U.S.C. S 441a(a)(l)(A) by incurring
expenses on behalf of the Gephardt for President Committee ('the
Committee') in excess of $1,000.

On Mlarch 30, 1992, the Office of the General Counsel received
your response in which you explained your client's reasons for
agreeing to accept only 10% of the $21,677.85 owed in settlement
of the Commttee's debt. In this letter you also stated:

The debt incurred by the Committee to Heard,
Goggan, Blair & Williams was made in the ordinary
course of business. The services provided were
intended to meet the client's needs at the time,
including services and functions arranged by our
office.

In order for the Office of the General Counsel to make a
recommendation to the Commission with regard to your client's
involvement in this matter, further information is needed. Please
provide answers to the following questions:

1. Was the Gephardt for President .Committee a client of
Heard, Goggan, Blair & Williams?

2. If yes, please state the services which the firm
was hired to provide.

3. Was there a written contract or other agreement
between the Committee and the firm with regard to
the furnishing of non-legal services such as, e.g.,
arrangements for parties? If yes, please provide a
copy of the agreement.
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- 4. Were the particular expenditures at issue in the
present matter incurred pursuant to the agreementif any, between the Committee and Heard, Goggan,
Blair & Williams? If not, did these particular
expenditures result from personal activities ofmembers or staff of the firm on behalf of the
Gephardt campaign? If the latter is the accurate~
scenario, please identify the individual(s) whose
activities were involved.

5. It is the understanding of the Office of the General
Counsel that Heard, Goggan, Blair £ Williams is a lawfirm. Has the firm furnished the same types of
apparently non-legal services, e.g., arranging forparties and meetings, advancing airfares and hotelaccommodations, and providing TV news tapings, etc.,for other clients as were provided for the Committee?
If yes, please identify such clients and the types of
the services provided.

Please submit your response to the above inquiries withinfifteen days of your receipt of this letter. If you have anyquestions, please contact either myself or Mary Taksar at
(202) 219-3400 or (800) 424-9530.

Sincerely,

Anne A. Weissenborn
Senior Attorney



607 FOWREENTH STReV. NW . WASHINGTON DC. 20005-2011
(202) 628-6600 • FM:SINILE (202) 434-1690

August 18, 1993

Anne Weissenborn
Office of the General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Re: MUR 3342: Gephardt in Congress Committee and
John K. Tumbarello, as Treasurer

Gephardt for President Committee and
8. Lee Iling, as Treasurer

Dear Ms. Weissenborn:

This is the joint response of the two Respondents named
above to the Commission's finding of reason to believe that
the Committees violated the Act with respect to a transfer of
$50,000 from the Gephardt in Congress Committee ("GIC") to the
Gephardt for President Committee ("GPC").

Iak~on4
At issue are funds raised into The Gephardt Committee, a

Joint fundraising committee established by GIC and GPC. The
principal purpose of the joint fundraising committee was to
raise funds to retire debts of Congressman Gephardt's 1988
Presidential campaign. This was reflected in the allocation
formula adopted by the joint fundraising effort: all funds
that could lawfully be accepted by GPC would go to GPC, all
others would go to GIC. The joint fundraising committee was
intended to continue in operation until GPC's debts were
retired, and was not designed around fundraising for a
particular election or electoral event, such as Congressman
Gephardt's 1988 reelection campaign. The joint fundraising
committee continued, in fact, to transfer funds to GIC and GPC
during 1990.

Despite this principal purpose, the joint fundraiser
became a major source of funding for the 1988 Congressional
campaign. As GIC's 1988 year-end report reflects, transfers
from the joint fundraiser constituted over half of the
receipts of GIC during calendar year 1988. These funds,
together with funds rose directly into GIC, were used to pay

[115850-X00!/DA932220.057]

ANCHORAGE * BELLEVUE * LOS ANGELE% - PORTLAND)* SEATTLE,. SPO)KANE T ]PEI W AHINc;TON, D.C.
STRATEGIC ALLIANCE RUSSELL & DUMOL'LIN. VANCOU\VER. B.C.



e U. ..i
Anne Weissenborn
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all of the relevant expenses of the Congressional campaign
related to the 1988 election.

The Committee budgeted its expenses carefully; it not
only paid all expenses incurred in connection with the 1988
election and had no debts remaining after the election, but
also had funds available in excess of the expenses it had
incurred. Rather than use these funds tc, begin Congressman
Gephardt's 1990 reelection campaign, the Committee
transferred, on December 12, 1988, $50,000 of its excess funds
to the Presidential campaign to assist that committee in
retiring its debts.

It is this transfer that the Commission has questioned in
this matter. The funds transferred apparently included, as
calculated by the Commission's audit staff, funds that had
been transferred to GIC from the joint fundraising committee.
The General Counsel's Factual and Legal Analysis presents
these circumstances as giving rise somehow to illegal
contributions to the Presidential debt retirement effort. The
Commission's position in accepting the General Counsel's
report in this matter is not only shortsighted and
ill-considered as a matter of policy, but it is not supported
by the law or its own regulations.

Z4@&1 It~qunts

The General Counsel's report finds fault with the
transfer on two grounds:

1. The committee that transferred the funds to GPC was
Congressman Gephardt's 1988 committee, not his 1990
committee, thereby barring the transfer under
11 C.F.R. S 110.3(a) (2) (v); and

2. The funds transferred were in any event illegal
because they consisted at least in part of funds
transferred to GIC from the joint fundraising
committee.

1. Status of Transferring Committee

The General Counsel's report concludes that the funds
were transferred from Congressman Gephardt's 1988, not 1990,
Congressional committee. It bases this conclusion on the fact
that the committee made payments for operating expenditures

| 1585O001 fDA932220.057I i £9It/IS¢93
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after the transfer to GPC that were, in the General Counsel's ,
own words, "apparently incurred in connection with the 1988
general election." General Counsel's Factual and Legal
Analysis, p. 6. The report notes that GIC did not report any
debts or obligations owed on its FEC reports during this
period, but nonetheless concludes "the natures of the three
expenditures cited above indicate that they were related to
obligations which existed before the general election ... 

The report then applies to this factual conclusion the
following legal standard:

The fact that the 1988 general election had
been held did not preclude the Congressional
Committee from engaging in financial activity
related to that election. (Citation omitted.]
Further, Congressman Gephardt' s status as a
candidate for the 1990 primary election would
not have prevented the Congressional Committee
from engaging in financial act:ivity related to
the 1988 general election in December, 1988 or
later. If the Congressional Committee had net
debts outstanding from the 1988 general
election, it could have continued to receive
contributions designated for that election, and
to make expenditures after the election had
taken place. [Citation omitted; emphasis
added.]

The citations omitted above are both to the Commission's
regulations at 11 C.F.R. S 110.1(b) (3) (i) which in 1988 read
in relevant part:

A contribution designated in writing for a
particular election, but made after that
election, shall be made only to the extent that
the contribution does not exceed net debts
outstanding.

This section and the legal standard set out in the General
Counsel's report are not relevant to this matter. Whether or
not the payments identified in the General Counsel's report
were related to the 1988 election, Section 110.1(b) (3) (i)
would only be relevant if the Committee had net debts
outstanding and it chose to continue to receive funds for the
election already passed. In that case, the Committee could

[15830-OOO01/DA932220.057l $/18193
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accept funds only to the extent that it had net debts
outstanding.

The General Counsel's report assumes that GIC continued
to raise funds after the date of the election to retire net
debts. The language emphasized in the quotation above
reflects that this is an assumption only -- an assumption that
is at variance with the facts of the matter. In effect, the
Commission is addressing a hypothetical situation, not the
situation of this Committee in this case.

The Committee was not required under the law to calculate
"net debts" from the 1988 election and to raise funds subject
to the 1988 contribution limits to retire these debts.1 The
Commission has long recognized that a committee may use funds
from a future election to retire obligations from a past
election. , e~. Advisory Opinions 1989-22, 1988-6,
1987-4, 1986-12, 1986-8, 1985-5, 1981-9, 1980-143, 1980-32,
1977-41. Further, at the time GIC made the $50,000 transfer
to GPC, it had cash on hand close to $100,000. It raised only
approximately an additional $15,000 through the end of the
year. Yet it ended calendar year 1988 with no debts and a
positive cash-on-hand. Even without the transfer from the
joint fundraising committee, there was no reason for GIC to
continue to raise funds for the 1988 election in order to pay
expenses from that election.

The Congressional campaign budgeted to cover its own
expenses -- accurately, as demonstrated by its year-end
positive balance. It chose to use its surplus to assist a
committee, GPC, that little or no hope of raising funds to
retire substantial debts and obligations. In fact, GPC was
required to settle many of its debts for less than the full
amount owed.

1There may be some confusion due to the manner in which GIC reported
its receipt. on the reports covering the period after the 1988 general
election. Almost all receipt. are marked on the reports as for the general
election. A review of the date of receipt of the contributions, however,
reveals that many of the contributions, including the bulk of the funds
making up the $40,000 transfer from the joint fundraising commiittee, were
reported as received after the date of the general election.

[ 15850-000 !DA932220O05 5/119$/18/93
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The assumptions made in the General Counsel's report also

inexplicably ignore a major requirement of debt retirement
activity that takes place after the date of the election for
which obligations were incurred: contributions received for
this purpose must be designated for debt retirement byth
conriutr. 11 C.F.R. S 1l0.l(b)(2). The regulations
contain a specific presumption that without a contributor's
designation, a contribution is considered received for the
nex election, in this case, the 1990 primary. In the
quotation from the report set out above, the General Counsel
notes that GIC "could have continued to receive contributions
dekmcnat for that (the 1988] election . . • ," yet does not
explain why the contributor designation requirement would not
apply here.

x. Rather, the report appears to conclude that because GIC
-. was apparently still making expenditures related to the

general election after the date of the general election, all
? funds received by the committee during that period, designated

or not, were for the general election. The report quotes from~Advisory Opinion 1983-2, that "funds raised after an election
r to retire election campaign debts are just as much for the

purpose of influencing an election and in connection with the
" election as those contributions received before the election."

Applied without the contributor designation requirement,
however, this conclusion flies in the face of the Commission's
regulations and its opinions allowing a committee to use
future election funds to retire past election debts.

The Commission has placed enormous emphasis the
tD importance of contributor intent in the use of contributions
~by a candidate's committee. The Commission's regulations set

out elaborate requirements for obtaining a contributor
designation for any use of any undesignated contribution by a
committee that for the next election. Se, Lq Advisory
Opinion 1990-30. See, also, 11 C.F.R. SS 100.8(c), 104.8(c),
104.8(d), 110.1(k). Similarly, where a contributor indicates
some intent as to the use of a contribution, the regulations
again set out extensive requirements for obtaining, within a
particular time frame, the clear written, signed,
redesignation or reallocation of the contribution by the
contributor. 11 C.F.R. S ll0.1(b)(3)(i). Any deviation from
the procedures results in a requirement to refund the
contribution.

[ t 50-4O001DA932220.057j /598/I $t93
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Yet the Commission, when it suits its needs, is more than
willing to ignore such requirements for an indication of
contributor intent. An example is the repayment determination
f or the Gephardt for President Committee. In this case, the
Commission made its final repayment determination and then
refused to permit an extension of time for the repayment to
allow the Committee to attempt to raise the funds to make the
repayment. Instead, the Commission encouraged, in fact
jljj , that the 1992 Gephardt in Congress Committee make
the repayment or transfer the funds to GPC for the repayment.2
This, despite the fact that:

* None of the 1992 GIC contributors gave to the
Committee with any intent that the funds be use for
Congressman Gephardt's 1988 Presidential campaign;

* None of the contributors were informed of the use of
their funds for this purpose or asked for their
permission;

* Some of those 1992 GIC contributors were, no doubt,
maxed out contributors to the 1988 Presidential
campaign.

The Commission appears to have applied its "flexible*
standard here, concluding that because the Committee had
expenditures through December 31, 1988, that the Commission
has assumed were related to the 1988 election, all funds
received during that period were 1988 general election
contributions. The Commission cannot have it both ways.

Its regulations do not provide for such a conclusion.
Without an indication of contributor intent, contributions may
not be attributed to a past election. Moreover, funds from a
future election may be used to retire past election debts.

2It is unclear what the Comimission will do if it continues to find
that the transfer is illegal. Presumably GPC would be required to refund
the money to GIC. As the Commission is well aware, GPC has no funds. The
Commission resolved this problem in the repayment situation by insisting
that GIC transfer the funds to GPC. Would the Conmmission require GIC to
transfer $50,000 of its current cash on hand to GPC so it could refund the
$50,000 transfer to GIC?

[15850-0001 DA932220.0571 $/18193
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These principles, when applied to GIC's transfer, can result
only in the conclusion that the transfer was lawfully made
under 11 C.F.R. S 110.3(b) (2) (iv).

2. Source of Funds

The General Counsel's report goes on to conclude that
even if (as is the case) the transfer was lawfully made by GIC
under Section 110.3(b) (2) (iv), the funds transferred contained
"~impermissible contributions." General Counsel's Report at
p. 7. The Commission's Audit staff had determined that at
least a portion of the funds transferred to GPC by GIC
consisted of funds transferred to GIC from the joint
fundraising committee. The report notes that, because of the
allocation formula used by the joint fundraising committee,
the funds transferred by the joint fundraising committee to
GIC necessarily included funds "which would have been
excessive if contributed directly to the latter committee
(GPC]." (Emphasis added.)

This last phrase is key: the funds were not contributed
directly to GPC. They were contributed to GIC, and were
lawful for that purpose as to source and amount. The funds
were attributed to the contributor's limitation for
contributions to GIC. Once attributed to GIC, under Section
110.3(b) (2) (iv), the transferred funds to GPC did not need to
be aggregated with contributors to GPC. Compare 11 C.F.R.
S 110.3(b) (2) (v) (B), which requires that the limitations of
contributors not be exceeded as a result of the transfer.

Any other conclusion would render the joint fundraising
regulations meaningless. These regulations allow separate
committees to raise funds jointly, but subject to their own
contribution limitations. In the Gephardt joint fundraising
committee example, a contributor, assuming no other
contributions to either of the committees, could have lawfully
written a check for $3,000 ($1,000 for GIC Primary, $1,000 for
GIC General, $1,000 for GPC Primary). Yet this $3,000 check
would have been excessive if given directly to either GIC or
GPC.

As a further example: what if a party committee and a
candidate held a joint fundraising event. An individual who
had "maxed out" to the candidate contributed to the joint
fundraiser. The funds were, of course, attributed solely to
the participating party committee. The party subsequently

[ 15850-0001/1DA932220.0571 1898/18/93
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made a contribution to the candidate. An analysis of the
contribution revealed that "at least some portion" of the
funds used by the party to make the contributions to the
candidate were funds transferred to the party committee from
the joint fundraising event.

Would the Commission find, therefore, that the party's
contribution was prohibited, made from "impermissible
contributions"? Yet this is exactly whar the Commission has
done here. The result is insupportable as a matter of law or
logic.

Conncluio

The General Counsel' s report goes to great lengths to try
to shoehorn the facts of this case into a regulatory scheme
that would result in a violation. The discussion above shows
that this effort has not been successful. It remains for the
Commission to determine why this is apparently so important.

{ 158.q-0001/DA932220.0571 8/18/93



607 FOIRTEENTHl STREET. N.W. • WASHw&;wwt. D.C. 20005-2011
(202) 628-6600 • FAIMIL (202). 4.1690

AugUst 11, 1993

Anne Weissenborn
Office of the General Counsel
Federal Election Commission
999 E Street, N.W. , 6th Floor
Washington, D.C. 20463

Re: MUR 3342 - Gephardt f or President Comittee
and 8. Lee ling, as treasurer

Dear Ms. Weissenborn:

This is the response of the Gephardt for President
Committee ("the Committee") to the Commission's finding of
reason to believe that the Committee had accepted an excessive
contribution from the Iowa Democratic Party ("the Party") by
accepting the Party's mailing list, valued at $10,000.1

Comensation, for Mailinq List

This matter first arose in connection with the Interim
Addenduu Audit Report of the Committee. As we noted in
response to that report, the Committee had little or no
information concerning the acquisition of the mailing lst
from the Party, except that it is the Committee's
understanding that the Party offered the mailing list to all
Presidential candidates in 1988 in return for a payment of
$10,000, or in consideration for the candidate's promise to
assist the Party in its fundraising efforts.

As the Commission has noted, the Committee made no
payment to the Party for the mailing list, and did not report
the value of the mailing list as a contribution in-kind.
Congressman Gephardt, however, did appear at numerous events
on behalf of the Party during the extended period leading up
to the Iowa caucuses in early February 1988. Because of his
strong relationship to Iowa Democrats and his continued high

]The Committee is submitting a joint response with the Gephardt in
Congress Coimmittee to the Commission's other reason to believe finding
involving a transfer of funds between the two committees.

[04669-0(00VDA932220,005 ]
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name recognition, Congressman Gephardt still appears on behalf
of the Party at fundraising functions and other events
promoting the Democratic Party in the state. While such
appearances do not have a standard "fair market value," it is
clear that in 1988 the Party valued Congressman Gephardt's
appearances highly, as they continue to value these
appearances today.

The Commission's regulations define the term
"contribution" to include "anything of value," including a
mailing list. 11 C.F.R. S 100.7(a)(1)(iii). Such in-kind
contributions are contributions, however, only to the extent
that they are provided at no charge or at less than the normal
or usual charge. The Commission has acknowledged in this
section, and in other sections of the regulations (e.., 11
C.F.R. S 114.9(e), reimbursement for use of corporate
facilities does not result in corporate contribution) ,2 that
the receipt of consideration in exchange for something of
value does not result in a contribution.

Here, Congressman Gephardt provided valuable
consideration in exchange for the mailing list from the Party
by appearing in their behalf and assisting with the Party's
fundraising efforts.

Coinissiou InterDretations of Lav

The provision of services as consideration for the
mailing list instead of a $10,000 payment was justified on
other grounds as well. The Commission's interpretations of
its regulations has created some doubt over the legality of a
federal candidate committee making a $10,000 payment to a
state party. A candidate's committee is limited in the
contributions it may make to a state party committee to $5,000
per calendar year. Repeated Advisory Opinions issued by the
Commission have taken the position that the proceeds from the
sale of goods or services by a political committee are
contributions subject to the contribution limits and source
restrictions. Se__e e~. Advisory Opinions 1983-2 (sale of
computer services); 1981-3 (sale of advertisements in party
magazine); 1979-17 (party credit card).

2See also Advisory Opinions 1981-46, 1982-41 (exchange of mailing
lists of equal value does not result in contribution to either party).

[04669-00021DA932220.0051 !/19 8/11/93
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The Commission has acknowledged in certain limited
circumstances that the sale of a mailing list does not result
in a contribution by the purchaser, as where the mailing list
is "a unique asset" developed for the owner's own use rather
than fundraising purposes and where the cost represents a fair
market value. Advisory Opinion 1981-53. Here, however, the
Committee had no way of assessing whether the Party's mailing
list met these criteria. The list was offered to numerous
candidates, at a very steep price.

The Committee avoided a potentially excessive
contribution to the Party by providing valuable consideration
for the mailing list instead. The Party did not provide the
mailing list to the Committee at no charge or at a reduced
charge; it sought and received compensation for it. There is
no requirement in the statute or regulations that goods or
services be paid for with cash, and there is no meaningful
difference between an in-kind and a cash payment -- in each
case, the Party was compensated in full, under its own terms,
for its mailing list. The provision of other consideration
for value received removed here, as it does in the other cases
discussed above, any contribution by the Party to the
Committee.

Staiads of Liability

As the General Counsel's report notes, the Commission, in
connection with its audit of the Committee, determined that
the Committee was required to repay to the Treasury $2,628.34
in connection with the Party mailing list. The Committee made
this repayment as part of its full repayment made on
November 9, 1992. The Committee's repayment, however, should
not be viewed, nor was it intended, as an admission of
liability for purposes of this enforcement proceeding.

The standards of liability for repayment issues are,
necessarily, different from those that should be applied in an
enforcement action. Repayment issues involve the Commission's
responsibilities as a fiduciary for public funds. It is
understood that in these cases the Commission can, and should,
resolve any doubts in favor of conserving public funds. The
Commission has broad authority to protect the public fisc in
these circumstances. 26 U.S.C. SS 9038(b) and 9040(b).

104669-00}02/DA932220.005j 8/198/11/93
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A candidate facing a repayment determination, too,
understands that the standard for judgment is different.
Under the statutory provisions, the candidate is operating
under an inflexible deadline to repay funds or face a court
challenge. Both the cost of such an undertaking, together
with the public considerations, militate against such a
challenge, especially in a case like this, where the repayment
amount totaled less than $3,000. Like the Commission, the
candidate in these circumstances may well elect to resolve the
doubt in favor of the agency, especially where more compelling
repayment issues are presented and require resolution under
statutory deadline.

In an enforcement proceeding, however, the liability
standard is no different from the liabilities present in any
enforcement matter. Nor is the same question presented as in
the repayment determination, for the proceedings are separate
and the judgment in one is not res ~±~ in the other.
Moreover, a candidate now faces a determination that the law
was broken in such a way as to warrant the imposition of a
civil penalty and a public conciliation agreement conceding
responsibility. The stakes have changed, both in terms of the
monetary cost and the reputational issues raised by such a
finding.

With such severe consequences, the Commission must make
its case clearly, establishing liability under a "probable
cause" standard.

Coniluson

Here, the Commission has not made its case nor
established a clear finding of a violation. As set out above,
there is a question raised by the Commission's own
interpretations whether payment of $10,000 by a candidate
committee to a state party would result in an excessive
contribution to the state party. Further, there is a
reasonable basis for finding that the Iowa State Party was, in
any event, compensated in full for its mailing list.

104669-002DA932220.005J /198/! 1/93
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The Commission should dismiss this finding of a violation
against the Committee.

Very truly y urs,

Judith L. Corley
Counsel to Respondents

104669.00021DA932220OO5I
8/!11/93



2116 Grand Avenue * Des Moine~s, Iowa 50312 * 515/244-7292

August 18, 1993

Mr. John Warren McGarry
Federal Election Commission
Washington, D.C. 20463

Dear Mr. McGarry:

This letter is in response to your letter of July 1, 1993,
concerning MUR 3342.

We welcome the opportunity to demonstrate that no action should
be taken against the Iowa Democratic Party ("the Party") with
respect to this matter.

To the best of the recollection of the Party staff involved with
this matter, the following occurred:

Activist information was requested by the Gephardt for President
Committee ("the Committee") sometime in early 1986. They were
provided with two tapes of raw data, not the compiled list later
sold to other campaigns. The information provided to the
Committee was of much lower value than the compiled list,
although no specific value was set on the information. In return
for this information, the Committee agreed to assist the Party in
its fundraising efforts.

The Committee, for its part, more than fulfilled its agreement to
assist the Party. Congressman Gephardt's efforts garnered the
Party thousands of dollars. The following are some of his
efforts:

(1) He appeared in nearly every county in Iowa, raising
funds for the Party and its candidates, and encouraging Democrats
to attend the Party's caucuses.

(2) He secured speakers for numerous fundraising events
held by the Party and its candidates.

(3) He made our 1986 Jefferson-Jackson Dinner a success by
bringing a large contingent of members of Congress.

(4) He helped to make our 1987 Jefferson-Jackson Dinner aneven bigger success by helping us sell tickets to supporters from
across the Midwest, particularly Missouri. (The 1987 dinner had a
record setting attendance of 2700, compared to 1400 in 1992 when
Hillary Clinton was speaker.)

(5) He assisted our Democratic candidates with fundraising
in Washington, as well as in Iowa.

Please keep in mind that at the time Congressman Gephardt



requested activists information from us we had no idea that the1988 caucuses would be the hugely successful political event theywere, attracting i00,000 Iowans. It is likely that the caUcuseswould not have become that event were it not for the strong early
camrpaigning of Congressman Gephardt.

In conclusion, the Party did not make a contribution ofinformation to the Coumittee. An agreement to exchange raw datafor fundraising assistance was made and executed. The Partybelieved, and still believes, that we got back more than thevalue of the activists information. Later arrangements with othercampaigns involved much different and more valuable data andrequired campaigns to give the Party money in lieu of extensive
fundraising assistance.

I hope this will resolve this matter.

S incerel 7~s

Kdministrative director
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Augus 30, 1993

Ms. Ann A. WeissegnbrFederal Electiosnomiso
999 E. st
Wasigon, D.C 20463

Re: MUR 3342; Hmre.
flf an B -i -- WIIam

Dear Ms. Weissnbor:

This latter is to conrinm your apreemem to gai Heard, Goggan, Blair & Williams atwentY-aue day extemion within which to rsml to your letterof August 16, 1993. By my
calailations, this will mean that the intforuatim you requieted must be provided to you on or
before Septeme 21, 1993.

Heard, Go~ggan, Blair & Wilams reuet this extensio due to the deposiio and trialschedule of its attorney, R. Lauece Macon, who is presetly out of the coutr~y, and so that it
may have an adequate amount of time to review its files and prpry answer each query.

Thank you for your courtesy and professionalism in this matter.questions, please feel free to call me at the above number. If you have any

Sincerely,

P. ROBINSON,

JPR/sly
2938-OO0'O1 l.sly

ic: R. Laurence Macon, P.C.

GOBlin_ Rl-ir & Will;,-



( FEDERAL ELECTION COMMISSION
WASHINGTON. DC 20*63

September 3, 1993

James P. Robinson, III, Esquire
Akin, Gump, Strauss, Iauer a Feld, L.L.P.
1500 Nations~ank Plaza
300 Convent Street
San Antonio, Texas 76205

RE: NUR 3342
Heard, Goggan, Blair
a Willi ams

Dear Hr. Robinson:

This is in response to your letter dated August 30, 1993,~which we received on September 2, 1993, requesting an extension
~of twenty-one days to respond to questions posed to your client,Heard, Gogan, Blair a Williams, by this Office. After consideringr the circumstances presented in your letter, the Office of theGeneral Counsel has granted the requested extension. Accordingly,0your response is due by the close of business on September 21,

1993.

~If you have any questions, please contact me at (202)
219-3400.

~Sincerely,

Anne A. Weissenborn
Senior Attorney
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September 21, 1993

Ms. Anne A. Weissenborn
Senior Attorney
Federal Election Commission
999 E. Street
Washington, D.C. 20463

VIA FACSIMILE 202-219-3923

Re: MUIR 3342; Heard, Gogan Blair & Wildliams;

Dear Ms. Weissenborn:

This letter is in rspns to the specific questioms posed in your letter of August 16, 1993.

In response to specifi quesion number one, the Gcphadt for President Committee was
not a client of Herd, Goggn, Blair & Williams. Specific questions number two is, thus,
inapplicable.

In response to specific question number three, there was no written contract between the
Gephardt for President Committee and Heard Gowgn, Blair & Williams, although there was an
agreement that the Committee would pay in full for the services it received from Heard, Goggan,
Blair & Williams.

In response to specific question number four, there was an agreement between the
Gephardt for President Committee and Head, Goggan, Blair & Williams that the Committee
would pay in full for all services received from Heard, Goggan, Blair & Williams.

In response to specific question number five, Heard, Goggan, Blair & Williams has
provided similar types of services for other clients. Please see the attachment to this letter.



AKIN, GUMP, STRAUSS, HAUER & F'ELD, L.L.P.
Ma. Anne A,. Veis.senbor-n
Septemb~er 20, 1993
Page 2
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Please call if you have any questions or if I can be of any further assistance.

Sincerely,

R. LAURENCE MACON, P.C.

2938-O(c t13.sly

cc: Oliver S. Heard, Jr.



Heard, Gown, Blair & Williams has provided similar serices to the foliowing: Aim
Dixon, Orlando Garcia, Bob Lee, Carleton Spears, Rose Spector, Mad; White, the State Bar of
Texas, the Douar County Democratic Patt, the America Cac Society, various school bond
elections, Jack Valenti, Pnesident of Motion Pitue Amlaton, thw Hispanic Designers Show
& Rp- ion and various private tax clients.

The types of non-legal services performed for the above clients have included the
foliowing: mailing services, assistance with fund raising, assistance in arrngsing rales,
assistance in arranin block walking. assistance in prvdn election day workers, assistance
with phone banks, assistance with arranging travel, hosting dinners and receptions, providing staff
support, assistance with organizing receptions, and cordinating with news cdipping agencies.

B:\HE.ARDAFI
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September 22, 1993

Ms. Anne A. Weissenborn
senior Attorney
Federal Election Commission

Washington, DC 20463

Re: MUR 3342 
c

Dear Ms. Weissenborn:

I am writing to respond to 
your letter of August 16, 

1993,

readn cniliation prior to a finding of probable cause to _

beeegarn exnditure .by theSatter for Congress Committee for

teieph.d for president Committee exceeded allowable .

ctGeriuo lts As i-- indicated in recent phone discussions

wit yor ffice, we have again contacted 
the Gephardt for

prsiet Committee and 
Representative Gehrd-ofcet

reusteye nt..of te amount owed to the Slattery 
for Congress

i have been in contact over 
the past month with staff 

at the

Gephardt for Congress Committee 
who referred me to attorneys 

in

Washington, D. C., Judy Corley and Robert Bauer, 
who represent the

Gephardt for President Committee. 
It is my understanding that

the Gephardt for President 
committee has now authorized 

and sent

a check for $3,324.17 to the 
Slattery for Congress Committee.

This amount represents the 
amount above the $1,000.00 

limit which

was still outstanding on the 
postage expenditure by the 

Slattery

for Congress Committee for 
the Gephardt for President 

campaign.

Th nitial expenditure was 
$4,804.63, of which a 10% repayment

($8064 ha been... receive previously by the Slattery 
for

Congress) Com.ittee.unde a proposed debt settlement 
agreement.

When we were informed in 1992 
that the FEC had determined

that the debt settlement agreement 
did not satisfactorily resolve

the over-expenditure for Gephardt, 
we contacted the Gephardt 

for

President Committee representatives 
through Congressman

Gephardt's staff. At that time we understood 
that the amount

owed would be repaid by the 
Gephardt for President Committee. 

In

a telephone discussion with 
Judy Corley in late August 

or early

POST OFFCE BOX 1978 TOPEKA, KANSAS 66601 913/233-1988

Paid for and authorized by the Slatteryfor Congress Committe

Contributions or gifts to the Slattery for Congress Committe are not tax deductible.
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September, 1993, she indicated that 5he thought repayment hadbeen recommended and made in 1992 based on the Slattery for
Congress Committee's initial contact with the Gephardt forPresident Committee. A check of their records revealed that no
payment was made.

It has taken until this date to receive confirmation fromthe Gephardt Committee that repayment has now been authorized and
paid. We will send a copy of the check when we receive it in the
next day or so.

Our correspondence with your office in April, 1992, set outthe facts regarding the postage expenditure for the mailing inwhich Representative Slattery announced his support of
Representative Gephardt for President and encouraged Kansas
Democrats to participate in the Kansas caucus. There was nointent to violate FEC laws and after we were notified in 1992that this expenditure was considered a contribution in excMes of
the $1,000.00 limit, we requested repayment of the excess amount
from the Gephardt for President Committee.

We request that no action be taken against the Committee orMr. VanDyke, the Treasurer, as the matter has now been rectifiedwith the repayment of the excess amount by the Gephardt for
President Committee.

Please contact me regarding your proposed recommendations tothe Commission on this matter. If you need further information
or have any questions, please call me at (913) 843-0181.

Thank you for your consideration.

Da~n Watkins

Assistant Treasurer

DLW: ge
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September 23, 1993

Ms. Anne A. WeissenbornOffice of the General Counsel
Federal Election Commission
999 E Street N.W.

, Washington, DC 20463

Re: MU 3342

Dear Ms. Weissenborn:

1993.
I have enclosed heewth answers to the questions you posed in your lete dated August 16,

+As I indicated to you by telepon mid in my letter dated Marc 27, 1993, our firm neverintended to provide the Gepbad capag with any sevie or fuis We rlucantly uxepeed a
" settlement from the Gephardt campaign only after we had exhauated ali mean 18 collect the
S.. obligation from Swarn & Htaddock.

SI trust that the enclosed informatio will enable you to make a detemination in this matter
.. that is favorable to our firm.

Sincerely,
KATZ, KUYITER,

DAVIS, MARKS & BRYANT, P.A.

Enclosures.



Proposed Answers to Interrogatories from FECRequest date: August 16, 1993

1. Was the Gephardt for President Committe, a client of Swarm &
Haddock? If yes, please state the varieties of services
performed by Swann & Haddock for the Committee.

AlflL Although we did not control such matters in
Tallahassee, we believe that the Committee was a client of
Swann & Haddock. I do not have knowledge of the scope of
services provided by Swann a Haddock in their home office of
Orlando, FL or in branch offices, other than Tallahassee.

2. Was there a written agreement between Swarmn& Haddock and the
Committee concerning services to be provided? If yes, please
furnish a copy of this agreement.

&a±. I am not personally aware of a written agreement
M) between the parties but one could have existed.

- - 3. Were the particular expenditures by Katz, Kutter at issue in
__ the present matter incurred pursuant to the agreement, if any,

between Swarm & Haddock and the Committee? If not, did these
) particular expenditures result from personal activities of

members or staff of the firm on behalf of the campaign? If
xr the latter is the accurate scenario, please identify the

individual(s) whose activities were involved.

ADM3 The expenditures billed occurred during a transition
period from Swarn & Haddock to our new firm. Further, the

r expenses were incurred primarily by one individual, Ron Fried,
who was not a shareholder of the new firm. Mr. Fried resignled

?" from our firm in January 1988. No member of our firm had
direct personal involvement in this matter. Under our general/) agreement with Swann & Haddock we were to be reimbursed for

~any expenditures incurred on their behalf and vice versa. We
directly billed Swarm & Haddock for all of the expenses in
question (see attached specimen invoice copy), and we fully
expected to be paid by Swann & Haddock for all such expenses.
We contacted the Gephardt campaign only when it becam
apparent that Swarn & Haddock would/could not pay. Our firm
made a business judgment to accept less than 100% of the bill
from the Gephardt campaign because we feared that we would get
nothing otherwise.

Page 1



Proposed Answers to Interrogatories from FEC

Request date: August 16, 1993

4. It is the understanding of the Office of the General Counsel
that Svann & Haddock was a law firm. Did that firm furnish
the same types of apparently non-legal services, e.g.,
arrangement of political meetings, telephones, rental cars,
hotels, travel expenses, etc., for other clients as were
provided for the Committee? If yes, please identify examples
of such clients.

SYes, Swann & Haddock did furnish similar services
for a number of other clients since it carried out a
substantial "legislative" practice. MCA and American Pioneer
are examples of those clients.

5. Did the expenditures made by Katz, Kutter on behalf of the
Gephardt for President Committee involve obligations of Swarm
& Haddock assumed by your present firm pursuant to a written
agreement between the two firms? If yes, please provide a
copy of that agreement. If there was no written agreement,
please explain the basis for the division of obligations.

&DMrL There was a written agreement between Katz, Kutter
and Svann & Haddock as to major assets purchased/sold andliabilities assumed; however, the agreement did notspecifically address the expenditures of the type in question
sinc, the were in the ordinary course of business. It vas
or iginalIly expected that the two firms would have
opportunities to work together on a number of matters on an
ongoing basis. As such any expenditures without exception or
division made on behalf (or at the direction) of Swarm & ii
Haddock were to be reimbursed. Unfortunately the relationship
between the two firms deteriorated rapidly and cooperation was
difficult to obtain.

6. Please identify the expenditures made by Katz, Kutter on
behalf of the Gephardt campaign which were made pursuant to
the division of obligations between your present firm and
Swarm & Haddock.

Anser. None of the expenses were made pursuant to the
division of obligations between our firm and Swann & Haddock.
This particular matter was not specifically addressed in our
purchase agreement with Swann & Haddock because it was
considered to be in the "ordinary course of business".

7. Please identify any expenditures made by Katz, Kutter on
behalf of the Gephardt campaign which resulted from bills
received directly from vendors as opposed to those made in

Page 2



Proposed Answers to Interrogatories from FEC
Request date: August 16, 1993

response to the division of obligations between your present
firm and Swann & Haddock.

mUL As your inquiry indicates, the majority of expenses
charged to Swanm & Haddock arose as a result of reimbursement
of expense account charges. Ron Fried who was not a memb~er of
our firm sought reimbursement for most, if not all, of these
charges. Other expenses for telephone calls, photocopies,
etc. were incurred as a result of Mr. Fried's activities on
behalf of Swann & Haddock. Our firm did not specifically
authorize Mr. Fried to incur these expenses. In fact the
amount of these expenses only became apparent when bills were
received from vendors.

Page 3
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TALLAHAsSEE. FL~ftt* 32301

194. 2241-9634

S81ANN & HADDOCKATTORNEtYS AT LAW
135 V. CENTRAL AVE.
ORLANDO, FL 3328

ACCOUNT NO: 8000-87O001014
02/03/88

GEPHARtDT CAMPAIGN

PREVIOUS BALANCE

S01/06/8801/18/88

01/29/88
Ol01/5/88
01/25/88
O 1/25/88

" 01/25/8
. 01/25/88

01/25/88

ENVELOPES
GENERAL OFFICE EQUIPMENT
RENTAL CARl - POLITICAL 14EETINGS IN ORLANDO - RAF
FEDER)IAL EXPRESS
COURIER SERVICE
WORD PROCESSING
POSTAGE
PH tCOIES
PRONE BILL
TELEFAX AND TELECOPY

TOTAL COSTS

01/05/88 PAYMENT

$4,748.03

25.20
8.35

95.58
28.00
8.00

50.00
42.07

244.00
512.10
42.30

1054.60

-348.00

TOTAL PAYMENTS

BALANCE DUE $5,454.63

YOUR ACCOUNT IS 60 DAYS PAST DUE.

PAYMENTS RECEIVED AFTER THE 25TH ARE NOT REFLECTED

-348.00
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This report addresses several respondents in NUR 3342 who have

been found to have made excessive contributions to the Gephardt for

President Comitttee (the "Committee'). The Committee itself will

be addressed in a separate report.

On April 16, 1991, the Commission found reason to believe,

inter ailt, that 3dmund N. Reggie and James C. Robinson had
violated 2 u.s.c. S 441a(a)(1)(A) by making excessive contributions
to the Gephardt for President Committee ("the Committee-).1

Following receipt of responses from these two individuals, the

1. On April 16, 1991 the Commission found reason to believe thatfour individuals had made excessive contributions to theCommittee. On September 23, 1992, the Commission accepted asigned conciliation agreement and civil penalty submitted onbehalf of F.P. Blank and closed the file as it pertained to him.Later, on January 9, 1993, the Commission voted to take no furtheraction against William D. Rollnick and closed the file with regardto him. The Commission determination in the latter regard wasbased upon information showing that at no time did Mr. Rollnickintend for the Committee to have $2,000 in contributions fromhimselfi his second $1,000 contribution was intended to replace anearlier $1,000 which he understood to have been lost. Inaddition, there was evidence that reattribution to Mrs. Roilnickof half of a $2,000 contribution had been obtained within 60 days
of receipt of that contribution.



Office of the General Counsel mailed briefs recommending that the

Commission find probable cause to believe that violations had

occurred. Both Mr. Reggie and Mr. Robinson responded to the briefs

with letters.

On February 25, 1992, the Commission found reason to believe,

inter alia, that the Deryl Anthony for Congress Commaittee ("the

Anthony Committee") and Joseph Mickey, as treasurer, Rack K.

Barham, and William J. Fleming had violated 2 U.s.c.

S 441a(a)(1)(A) by making excessive contributions to the Oephardt

for President Commaittee.2

A. Statutory and Reulatory provisions

2 U.S.C. S 441a~a)(1)(A) limits to $1,000 the amount which any

person may contribute to a candidate and his or her authorised

committee with respect to any election for Federal office.

2U.S.C. S 431(8) defines contribution to include any loan or

advance made for purposes of influencing a federal election.

11 C.F.R. S ll0.l(k)(l) requires that contributions made by more

than one person include the signature of each person on the check,

money order or other negotiable instrument, or in a separate

writing.

Pursuant to 11 C.F.R. S 103.3(b)(3), contributions which, when

2. This Office is in the process of obtaining additional
information from the remaining 6 contributor respondents
(1 individual, 3 law firms, 1 business entity and 1 political
committee) with regard to which the Commaission made reason to
believe findings on February 25, 1992, and will submit that
information to the Commission in the near future, together with
recommaendations for Commission action.
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aggregated with other contributions, exceed the statutory

limitations may either be deposited into a committee's account or

returned to the contributor. If deposited, the treasurer may

request reattribution or redesignation by the contributor in

accordance vith 11 C.F.R. 5 110.1. If no reattribution or

redesignation is obtained, the treasurer must refund the

contribution within sixty days of its receipt.

The Commission's regulations provide that corporate vendors

may extend credit to political committees without such credit being

considered an advance and thus a contribution, provided they do so

in the ordinary course of business. Corporations may also settle

or forgive debts if such settlement or forgiveness is considered

commercially reasonable, one criterion for which is that the debt

mst have been incurred in the ordinary course of business. Former

11 C.F.R. S 114.10 and present 11 C.F.R. 55 116.3 and 116.4. At

the time the advances at issue in the present matter were the

subject of debt settlement agreem~ents and submitted to the

Commission for approval, it was Commission policy to extend

possibilities for advances and settlement or forgiveness of debt to

non-corporate vendors as well; this policy is now reflected in the

Commission's regulations at 11 C.F.R. S 116.4(a). Again, such

non-corporate vendors must have extended credit in the ordinary

course of business.

B. Respondents

1. Edud Re iege (The General Counsel's Brief is
incorporated y reference into this report.)

The General Counsel's Brief submitted to Mr. Reggie states



that he was responsible for $2,500 in contributions to

the Committee•. This amount consisted of $500 received by the
Committee on June 30, 1987 and $2,000 received on September 30,

1987. Mr. Reggie received a refund of th. excessive amount more

than sixty days after his contributions became excessive.

In his letter responding to the brief (Attachment 1),

Mr. Reggie states that the $2,000 came from an account "which was a
community property account and therefore represented a $2,000

contribution from Mrs. Reggie and myself." (Imphasis in original.)

Mr. and Mrs. Reggie are residents of the State of Louisiana.

As stated above, 11 C.F.R. S l10.1(k)(1) requires that, in

order for a contribution to be considered jointly made by two or

more persons, the signature of each contributor must appear on the
check or other instrument used to make the contribution, or in a

separate writing. 11 C.F.R. S 100.7(c) states that as contribution
•..made by an individual shall not be attributed to any other

individual, unless ohriespecified by that other individual in

accordance with 11 C.1.R. S 110.1(k). In the present matter, :

Mr. Reggie's signature was the only one on the two checks used to

make the contributions at issue, and there was no accompanying

statement signed by Mrs. Reggie that the contribution was partially

hers. The facts that the account upon which the $2,000 check was

drawn was a joint account, and that Louisiana is a community

property state, did not serve to attribute one half of the $2,000

3. At the time of the Commission's finding of reason to believeit appeared that Mr. Reggie had contributed $3,500; however,information provided by the respondent has shown that $1,000 ofthis amount was contributed by his son, Ed Michael Reggie.



to Mrs. Reggie. See Advisory Opinion l980-67.4

Mr. Reggie also asserts his good faith in the belief that his

contributions were "within the legal limits," and that he did not

mean to violate the law. In this regard there has been no finding

of a knowing and willful violation of the Federal Election Campaign

Act on his part.

On the basis of the above discussion there remain sufficient

bases for the Commission to proceed against Mr. Reggie with regard

to his excessive contributions. However, the amount of the

excessive contributions remaining, $1,500, is relatively low.

Therefore, consistent with the proper ordering of the Commission's

priorities and resources, See Heckler v. Chaney, 470 U.s. 821

(1985), this Office recommends that the Commission find probable

cause to believe that Edmund N. Reggie violated 2 U.S.C.

S 441a(a)(l)(A), but take no further action and close the file as

to this respondent. We recommend further that the letter sent to

Mr. Reggie contain an appropriate admonishment.

2. James C. Robinson (The General Counsel's Brief is
incorporated by reference into this report.)

Mr. Robinson made four contributions to the Gephardt campaign,

including two of $1,000 each received on June 29, 1987, and

June 30, 1987, and two of $1,000 each received on March 1, 1988,

for a total of $4,000. The Respondent's signature was the only one

on the checks used to make these contributions. The check dated

4. In AO 1980-67, the Commission stated, "[Riegardless of the
property law of the state where a contributor is domiciled, no
attribution of a portion of a contribution will be presumed unless
specified."
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June 25, 1987, contained the name and address of Elizabeth T.

Robinson on the memo line, and a second dated February 25, 1988,

contained the printed name of Elizabeth T. Robinson underlined

above the signature line.

In his letter response to the General Counsel's Brief

(Attachment 2), Mr. Robinson states that the account on which the

four checks were issued is a joint account established over forty

years ago. According to Mr. Robinson, the terms of the agreement

establishing the account "serves [sici as approval by my wife, in

writing, of any checks I write on the account and, by the same

token, as approval by me, in writing, of any checks which she may

write. We have operated under this understanding with respect to

this account for the forty years it has been in existence."

As stated above with regard to Mr. Reggie's contributions, the

Commission's regulations require that the attribution of portions

of a contribution to someone other than the person signing a check

be specific, either by having the second person sign the check or

other instrument, or by means of an accompanying written statement.

These requirements were not met with regard to the $4,000 in checks

signed by Mr. Robinson.

Mr. Robinson argues that he had no knowledge of federal

election laws and would "have assumed that had there been a problem

with the contributions made by my wife and myself, the Gephardt

Committee would have notified us of this fact. We received no such

notice until the contributions were refunded. . ... The ability to

make the refunds, however, was entirely within the control of the

Gephardt committee." Mr. Robinson asks that the Commission take no
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further action.

Although the failure by the Committee to address

Mr. Robinson's excessive contributions in a timely fashion would

serve as a mitigating circumstance during the conciliation process,

it does not relieve him of responsibility for the making of the

contributions. An additional mitigating factor would be

Mr. Robinson's apparent attempts to have half of $4,000 in

contributions attributed to his wife by means of placing his wife's

name on one check's memo line and by underlining her typed name

above his signature on the second check.

This Office recommends that the Commaission find probable cause

to believe that James C. Robinson violated 2 U.S.C. S 441a(a)(l)(A)

by making $3,000 in excessive contributions.

3. Beryl Anthony for Congress Coi~ttee

The Anthony Committee hosted a fundraiser/dinner on behalf of

Mr. Gephardt's candidacy in the fall (October or November) of 1987.

The expenses incurred for the dinner totaled $3,459.60. According

to the Anthony Committee, the Gephardt campaign committed itself to

prompt reimbursement of the expenses involved.

In addition, in December, 1987, the Anthony Committee

reimbursed a "friend of Congressman Anthony" for her payments on

behalf of the Gephardt campaign of $500 for rent for a campaign

headquarters and of $145.65 for related telephone service. This

brought the total of advances to $4,105.25. The Anthony Committee

also made a direct contribution of $1,000 to the Gephardt campaign.

Joseph Hickey, treasurer of the Anthony Committee, has stated

that on January 6, 1988 he wrote to the Gephardt Committee



requesting reimbursement for the expenses incurred in relation to

the fundraiser dinner and the campaign headquarters.

(Attachment 3). Later that same month Mr. Mickey wrote to

Robert F. Bauer, counsel to the Gephardt campaign, assertedly to

find out how long the Committee had within which to pay the bill

before coming into violation of the Federal Election Campaign Act

(tmthe rICA"). According to Mr. Mickey, counsel responded that, as

long as the debt was paid within a commercially reasonable time,

there should be no violation of the FECA. On February 3, 1988,

Mr. Bauer advised Mr. Mickey that he had spoken to the Gephardt

Committee and it would make payment immediately. Payment was not

received.

Mir. Mickey asserts further that on September 2, 1988 he spoke

to Boyd Lewis, Finance Director of the Gephardt Committee, who

offered on behalf of the latter committee 10% on each dollar in

full satisfaction of the debt. According to Mr. Mickey, Mir. Lewis

stated that campaign counsel would provide an opinion that the

compromise of the debt by the Anthony Committee would not

constitute an illegal contribution by the Anthony Committee to the

Gephardt Committee.

On September 7, 1988 Mr. Hickey wrote to Congressman Anthony

to relate this information. Mr. Hickey states that Congressman

Anthony approved the compromise in reliance upon the representation

that such an arrangement would not violate the FECA. Mr. Mickey

then notified the Gephardt Committee that the compromise would be

acceptable.

Mr. Mickey states that the Anthony Committee never received
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the promised opinion from campaign counsel, but it did receive a

payment of $410.53 from the Oephardt Comittee on January 20, 1989.

On tNovember 23, 1990, the Anthony Committee received a notification

from the Commission that it had instructed the Oephardt Committee

to pay the full debt owed the Anthony Committee. The Anthony

Commaittee then contacted the Gephardt Committee and was told that

it was "broke."

As a result of its payments of bills owed by the Gephardt

campaign, the Anthony Comumittee made advances on behalf of the

Gephardt Committee totaling $4,105.25. Because the Anthony

Committee was not in the business of providing the services

represented by these advances, the expenditures were made outside

the ordinary course of business and were not subject to debt

settlement. Thus, they resulted in contributions in the amount of

$4,105.25, which, when added to the Anthony Committee's direct

contribution of $1,000, brought its total contributions to to

$5,105.25. Of this amount $410.53 has been repaid, although

repayment was made outside the sixty-day period established by the

Com~mission's regulations.

The Anthony Commaittee has requested pre-probable cause

conciliation. This Office recommends that the Commission agree to

this request and approve the attached proposed conciliation

agreement.

4. Mack K. Barham

Mr. Barham was a Committee volunteer who made $1,164.22 in

expenditures on behalf of the Committee for debts related to a

luncheon fundraiser and telephone use. Mr. Barham also made a



direct contribution to the Committee of $1,000. Because Mr. Barham

was not in the business of providing th. goods and services

involved in his expenditures on behalf of the Committee, those

payments resulted in excessive advances/contributions of $1,164.22,

$116.42 of which has been repaid as a result of a debt settlement

agreement. (See discussion below.)

Mr. Barham states that, prior to his payment of the

Committee's debts, he repeatedly billed the Committee by mail and

telephone to obtain the funds to pay the telephone charges and the

food and beverage costs that were incurred in connection with the

luncheon meeting. (Attachment 4). Mr. Barham asserts that,

because his personal financial standing and his law firm's

financial standing depended upon payment to local businesses, he

eventually was forced to pay the telephone bill to keep his firm's

telephone service and to discharge the invoice for the luncheon.

According to Mr. Barham, he paid obligations related to credit

which was extended to the Committee upon his representations and

continued to bill the Committee in an attempt to recoup the money.

Mr. Barham asserts further that on August 30, 1988 Boyd Levis,

the Committee's Finance Director, advised him that the Committee

was unable to pay the outstanding balance owed in relation to the

luncheon meeting and telephone charges, but that the Committee

would like to settle with him for 10% on the dollar as they were

doing with all other persons to whom money was owed. When

Mr. Barham questioned the legality of such a settlement, he was

assured that legal counsel for the Committee had cleared this

matter with the Commission and that he needed merely to accept the



10%. sign the debt settlement agreement, and the Commission would
make a pr forma review of the agreement. Mr. Rarham states that

throughout his conversations with Mr. Levis and other staff members

of the Committee, he was "assured and reassured that this was not

only the proper way but the only way to mettle this matter."

Therefore, he signed the agreement.

As stated above, Mr. Sarham's payments on behalf of the

Committee were not made in the ordinary course of business. Thus,

they were not sublect to debt settlement. However, according to

the additional information recently supplied by Mr. Barham, it

appears that he tried to have the Committee pay the debt amount of

$1,164.22 directly, and that he finally paid the vendors involved

because the debts were impacting his firm's ability to do business.

He later questioned the appropriateness of a debt settlement

agreement. In light of the small amount of money involved and the

respondent's efforts to obtain direct payment by the Committee

prior to his payment of the bills involved, this Office recommends

that the Commission take no further action with regard to a

violation by Mr. Barham and close the file as to this respondent.

We recommend further than the letter sent to him contain an

admonishment.

5. William J. Fleming

Mr. Fleming, a Committee staff member, agreed with the

Committee to settle the $3,676.36 debt owed to him by the

Committee. The original debt has been identified as involving his

payments for Committee-related operational expenses and for
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travel. 5 Mr. Fleming agreed to accept 50% of the outstanding
balance, or $1,830.18, in settlement of th. debt. Mr. Fleming also

made a direct contribution of $25 and an in-kind contribution of

$900 to the Committee.

Because Mr. Fleming's payments on behalf of the Committee for

other than his own transportation were apparently not made in the

ordinary course of his business, they were not subject to debt

settlement. Rather, they constituted advances and thus

contributions. Therefore, Mr. Fleming's actual contributions to

the Committee ay have totaled as much as $4,460.28.

A reason to believe notification letter was originally sent to

Mr. Fleming at an address in St. Louis, Missouri. It appears that

the letter was returned by the U.S. Postal Service because he had

moved to Minneapolis, Minnesota. A second letter which enclosed

the original notification letter was sent to Mr. Fleming at a

Minneapolis address. This letter was returned to this Office on

July 9, 1993. A letter was sent on July 10, 1993 to the U.S.

Postal Service requesting Mr. Fleming's new address. On

September 16, 1993 this Office received a response from the post

office indicating that Mr. Fleming has moved and left no forwarding

address.

Given the inability of this Office to locate Mr. Fleming, we

recommend that the Commission take no further action with regard to

this respondent and close the file as it applies to him.

5. The Committee has stated that only $141.08 involved exempt
transportation costs pursuant to 11 C.F.R. S l10.7(b)(8).
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IV. RUCKNMDTIOS

1. Find probable cause to believe that Edmund H. Reggie
violated 2 u.s.C. S 441a(a)(l)(A)o but take no further
action.

2. Find probable cause to believe that James C. Robinson
violated 2 U.S.c. S 441a(a)(l)(A).

3. Enter into conciliation with the Beryl Anthony for
Congress Committee and Joseph Hickey, as treasurer,
prior to a finding of probable cause to believe.

4. Take no further action against Mack E. Barham.

5. Take no further action against William J. Fleming.
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6. Close the file as to dmaund if. Rtegie, Rack 3. Saevhamand WllIlam . fleming.

7. Approve* the attached conciliation agreements and
appropriat, letters.

vrenc
General Counsel

Atttachments

1. Letter from Edmund if. Reggie
2. Letter from James C. Robinson
3. Letters from counsel and treasurer for the Seryl Anthony

for Congress Committee
4. Letter from Rack 3. Sarham
5. Conciliation Agreements (2)

Staff assigned: Anne A. Weissenborn
Sarah F. Strange

Date

• .. . ... . ,- ,. .: ,. , .



FEDERAL ELECTION COMMISSION

AISHINCTON DC 2046!

NENRUD!I

TO:

FROM:

DATE:

SUBJECT:

LAWRENCE N. NOBLE

GENERAL COUNSEL
MARJORIE W. EMNONS/BOUNIE 3. ROSS

COPIMISSION SECRETARY

OCTOBER 8, 1993

MUR 3342 - GENERAL CO)UNSEL' S REOT
DATED OCTOBER 1, 1993.

The above-captioned document was circulated to the

Commission on Monday. October 4. 1993 at 11:00.....-

Objection(s) have been received from the

Commissioner(s) as indicated by the name(s) checked below:

Commissioner

Commissioner

Commissioner

Commissioner

Commissioner

Commissioner

Aikens

Elliott

McDonald

Mc~arry

Potter

Thomas

This matter will be placed

for Tuesday, October 19, 1993

on the meeting agenda

Please notify us who will represent your Division before
the Commission on this matter.

m13

m



BEFORI THE FEDERAL ELECT!ON COMMNZ88ZON

Zn the Matter of )
) MUR 3342

Edmund M. leggie;)
James C. Robinson;)
Deryl Anthony for Congress Committee )

and Joseph Mickey, as treasurer; )
Mack B. Barham; )
William 3. Fleming)

CERTI FICATION

I, Marjorie W. Emmons, recording secretary for the

Federal Election Commission executive session on October 19,

1993, do hereby certify that the Commission decided by a

vote of 6-0 to take the following actions in MUR 3342:

1. Find probable cause to believe that
Edmund N. Reggie violated 2 U.S.C.
S 441a(a)(l)(A), but take no further
action.

2. Find probable cause to believe that
James C. Robinson violated 2 U.S.C.
S 441a(a)(l)(A).

3. Enter into conciliation with the Beryl
Anthony for Congress Committee and
Joseph Hickey, as treasurer, prior to a
finding of probable cause to believe.

4. Take no further action against Mack E.
Barham.



Federal Election CommissionCetification for M#Jt :3342
October 19, 1993

Page 2

5. Take no further action against WilliamJ. fleming.

6. Close the file as to Edmund N. Reggie,
Mack E. Darham and William J. Fleming.

7. Approve the conciliation agreements and
appropriate letters as recommended in
the General Counsel's report dated
October 1, 1993

Comissioners Aikens, Elliott, McDonald, Mcoarry,

Potter, and Thomas voted affirmatively for the decision.

Attest:

Date

S. etary of the Commission

.... ii! 0
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OCTOBER 22, 1993

Joseph Mickey
Compton, ?rewett0 Thomas & Mickey, P.A.
423 North Washington
31 Dorado, Arkansas 71731

RE: MUR 3342
Beryl Anthony for Congress
Campaign Commi ttee

Joseph Mickey, as treasurer

Dear Kr. Mickey:

On February 25, 1992, the Federal Election Commission found
reason to believe that the Beryl Anthony for Congress Campaign
Committee and you, as treasurer, violated 2 U.s.c.
S 441a(a)(1)(A). At your request, on October 19, 1993, the
Commission determined to enter into negotiations directed towards
reaching a conciliation agreement in settlement of this matter
prior to a finding of probable cause to believe.

Enclosed is a conciliation agreement that the Commission has
approved in settlemnt of this matter. If you agree with the
provironos of the enclosed agreement, please sign and return it,
along with the civil penalty, to the Commission. In light of the
fact that conciliation negotiations, prior to a finding of
probable cause to believe, are limited to a maximum of 30 days,
you should respond to this notification as soon as possible.

If you have any questions or suggestions for changes in the
agreement, or if you wish to arrange a meeting in connection with
a mutually satisfactory conciliation agreement, please contact me
at (202) 219-3400.

Sincerely,

Anne A. Weissenborn
Senior Attorney

Enclosure
Conciliation Agreement



FEDERAL ELECTION COMMISSION
WASHINC TON. D O(" 4ed,

OCTOBER 22, 1993

Gail N. Wise, Esquire
Rarham & Arceneaux
Poydras Center, Suite 2700
650 Poydras Street
3ew Orleans, LA 70130-6101

RE: MUR 3342
Mack E. Barham

Dear Ms. Wise:

On March 10, 1992, your client, Mack S. Bathas, was notified
that the Federal Election Commission had found reason to believe
he violated 2 U.S.C. S 441a(a)(l)(A). On June 21, 1993,
Mr. Barham submitted a response to the Commission's reason to
believe finding.

After considering the circumstances of the matter, the
Commission determined on October 19, 1993, to take no further
action against Mr. Sarham, and closed the file as it pertains to
him. The file will be made public within 30 days after this
matter has been closed with respect to all other respondents
involved.

You are advised that the confidentiality provisions of
2 U.S.C. S 437g(a)(12)(A) still apply with respect to all
respondents still involved in this matter. The Commission will
notify you when the entire file has been closed.

The Commission reminds you that Mr. Barham's aking of
advances on behalf of the Gephardt for President Committee
totaling $1,164.22, in addition to a direct contribution of
$1,000, appears to have been a violation of 2 U.S.C.
S 441a(a)(1)(A). Your client should take steps to ensure that
this activity does not occur in the future.

If you have any questions, please contact me at (202)
219-3400.

Sincerely,

Anne A. Weissenborn
Senior Attorney



~FEDERAL ELECTION COMMISSION
WASHINGTON. D C 2046J

OCTOBER 22, 1993

Edmund K. Reggie
Reggie, Harrington and Reggie
526 North Parkerson Avenue
P.O. Drawer 0
Croviey, Louisiana 70527-6004

RE: NUR 3342

Dear Kr. Reggie:

This is to advise you that on October 19, 1993, the Federal
Election Commission found probable cause to believe that you
violated 2 U.S.C. S 441a(a)(l)(A) by making excessive
contributions to the Gephardt for President Committee. After
considering the circumstances of this matter, hovever, the
Commision also determined to take no further action and closed
its file in this matter as it pertains to you.

Please be aware that 2 U.S.C. S 441a(a)(1)(A) limits to$1,000 the amount which any individual may contribute to a
candidate with respect to any election for federal office.

The file will be ade public within 30 days after the matterhas been closed with respect to all other respondents involved.
You are advised that the confidentiality provisions of .2 U.S.C.
S 437g(a)(12)(A) still apply with respect to all respondnts stillinvolved in this matter. The Commission will notify you when the
entire file has been closed.

If you have any questions, please contact Anne A.Weissenborn, the attorney assigned to this matter, at (202)
219-3400.

Lawrence N. NobGeneral Counsel
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MEMORANDUM

TO:
FROM:

DATE:

RE:

Anne Weissenborn
Dan Watkins 4N

October 29, 1993

MUR 3342, Gephardt Reimbursement

,I

,O

Attached is a copy of a check from the Gephardt for President Committee which we just received.
The G'ephardt Committee has made this payment at the request of the Slattery for Congress
Committee. The Gephardt Committee has informed us that they do not in any way regard this
payment as an admission or acknowledgment regarding any matters currently pending before the FEC
on this matter or any others.

The Slattery for Congress Committee requested this repayment because of the FEC finding that the
postage paid for a malig was a contribution and not a debt subject to debt settlement under FEC
regulations.

Whnthe Slattery for Congress Committee was made aware of this FEC position, the Committee
initiated efforts to secure reimbumrsement of the excess amount from the Gephardt Commnittee.

The Slattery Committee did not intend to violate any FEC laws or regulations and again requests that
the FEC take no action against the Committee or Mr. VanDyke, the Treasurer, regarding this matter.

Please contact me regarding your proposed recommndtons to the Commission on this matter. If
you need further information or have any questions, please call me at (913)843-0181.

POST OFFICE BOX 1978 TOPEKA, KANSAS 66601 913 233-1988
Paid for and authorized by the Slattery for Congress Committee
Contributions or gifts to the Slattery for Congress Committee are not tax deductibfe,

q
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Inth Mttr f) SE STV
)) PlO! 3342"Seryl Anthony for Congress )

Campaign Committee )
Joseph Hickey, as treasurer )

GENIERAL COUN(SEL' S REPORT

I. BACKGROUND

On February 25, 1992, the Commission found reason to believe
that the Beryl Anthony for Congress Committee ("the Committee")

and Joseph Hickey, as treasurer, had violated 2 U.S.c.

S 441a(a)(l)(A). (Attachment 1). On October 19, 1993, the
Commission agreed to enter into conciliation prior to a finding of

probable cause to believe. (Attachment 2). A proposed

conciliation agreement vas sent to the respondents. On

November 17, 1993 this Office received a signed agreement from the
Committee containing no changes, and a check for the civil penalty

in the amount of $1,500. (Attachment 3).

This report contains recommendations to assure that this

matter conforms to the court's opinion in FEC v. NRA Political

Victory Fund, et. al., No. 91-5360 (D.C. Cir. Oct. 22, 1993).

II. RECONENDED ACTIONS IN LIGHT OF FEC v. NRAs

Consistent with the Commission's November 9, 1993 decisions

concerning compliance with the NRA opinion, this Office recommends
that the Commission re-vote its prior finding of reason to believe

that the Committee and fir. Hickey, as treasurer, violated 2 U.S.C.

S 441a(a)(1)(A), approve the attached Factual and Legal Analysis



(Attachment 4), and approve the attaed proposed conciliation

agreement. (Attach~ment 5). Altlhough the attached agreement

contains no changes from the one previously approved by the i

Commission and signed and submitted by the Committee's treasurer,.,

this Office believes that it i8 necessary, in view of the NR

decision and the reconstitution of the Commission, that the i

Commission revote its approval of the proposed agreement and seek

a new signature.

I I. 3JZCOKEED&U8

1. Find reason to believe that the Seryl Anthony for
Congress Committee and Joseph Mickey, as treasurer,
violated 2 U.s.c. S 441a(a)(l)(A).

2. Enter into conciliation with the Seryl Anthony for .
Congress Committee and Joseph Mickey, as treasurer,
prior to a finding of probable cause to believe.

3. Approve the attached conciliation agreemnt and Factual
and Legal Analysis and the appropriate letter.

pa /"
~j~nselCGenera

Attachments

1. Certification of reason to believe finding
2. Certification of pre-probble cause conciliation
3. Photocopy of civil penalty check
4. Factual and Legal Analysis
5. Conciliati-n Agreement

Staff Assigned: Anne Weissenborn
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In the Platter of

Seryl Anthony for Congress CampaignCommittee and Joseph Hickey, as
treasurer.

NUR 3342

CEnTIFICATZON

I, Mlarjorie N. Emmons, Secretary of the Federal Election
Commission, do hereby certify that on January 10, 1994, the

Commission decided by a vote of 5-0 to take the following

actions in NUN 3342:

1. Find reason to believe that the Seryl Anthony
for Congress Committee and Joseph Nickey, as
treasurer, violated 2 U.S.C. S 441a(a)(l)(A).

2. Enter into conciliation with the Seryl Anthony
for Congress Committee and Joseph lickey, as
treasurer, prior to a finding of probable
cause to believe.

3. Approve the conciliation agreement and Factual
and Legal Analysis and the appropriate letter,
as recommended in the General Counsel's Report
dated January 5, 1994.

Commissioners Aikens, Elliott, McDonald, Potter, and

Thomas voted affirmatively for the decisions Commissioner

NcGarry did not cast a vote.

Attest:

Date" /ar ori W.mmons
Secr tary of the Commission

Received in the Secretariat: Wed., Jan. 05, 1994Circulated to the Commission: Wed., Jan. 05, 1994
Deadline for vote: Mon., Jan. 10, 1994

12:13 p.m.
4:00 p.m.
4:00 p.m.

bj r
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~FEDERAL ELECTION COMMISSION

JANUARY 13, 1994

Joseph Mickey. Treasurer
Beryl Anthony for Congress Campaign Committee
Compton, Prewett, Thomas & Mickey, P.A.
423 North Washington
P.O. Drawer 1917
El Dorado, Arkansas 71731

RE: HUR 3342

Dear Mr. Hickey:

On February 25, 1992, the Federal Election Commission found
reason to believe that the Beryl Anthony for Congress Committee
("the Coiniittee') and you, as treasurer, violated 2 U.S.C.
S 441a(a)(1)(A), and subsequently entered into negotiations
directed towards reaching a conciliation agreement in settlement of
this matter prior to a finding of probable cause to believe. A
proposed conciliation agreement was mailed to you on October 22,
1993, and a signed agreement was submitted on November 11, 1993.

As you may be avare, on October 22, 1993, the D.C. Circuit
declared the Commission unconstitutional on separation of powers
grounds due to the presence of the Clerk of the House of
Representatives and the Secretary of the Senate or their designee.
as members of the Commission. FEC v. NR Political.,Victory, Fm ,
No. 91-5360 (D.C. Cir. Oct. 22, 1993). Since the decision was
handed down, the Commission has taken several actions to comply
with the court's decision. While the Commission petitions the
Supreme Court for a vrit of certiorari, the Commission, consistent
with that opinion, has remedied any possible constitutional defect
identified by the Court of Appeals by reconstituting itself as a
six member body without the Clerk of the House and the Secretary of
the Senate or their designees. In addition, the Commission has
adopted specific procedures for revoting or ratifying decisions
pertaining to open enforcement matters.

In this matter, on January 10, 1994, the Commission revoted to
find reason to believe that the Committee and you, as treasurer,
violated 2 U.s.C. S 441a(a)(1)(A), and to approve the Factual and
Legal Analysis previously mailed to you. You should refer to that
document for the basis of the Commission's decision. If you need
an additional copy, one will be provided upon request.

Furthermore, the Commission revoted to enter into conciliation
negotiations prior to a finding of probable cause to believe, and
approved the enclosed proposed conciliation agreement which is the



JOSePh Nicey, Treasurer
page 2

same as that previously mailed to you. In view of theNR
decision, and the reconstitation of the Commission as a"lix member
body, it is necessary that you sign the enclosed conciliation
agreement. Please sign and return the enclosed agreement within
ten days.

It you have any questions, please contact Anne A. weissonborn,
the attorney assigned to this matter, at (202) 219-3400.

For the Commission,

Trovor Potter
Cha irman

Enclosure
Conciliation Agreement



FEDERAL ELEC TIOIN CONNISS ION

FACTAL AND LEGAL ANALYIS

RESPONDENT: Seryl Anthony for Congress MUR: 3342
Campaign Committee

Joseph Hickey, as treasurer

The Gephardt for President ComItttee ("tho Committee')

submitted to the Federal Election Commission a debt settlement

agreement signed on behalf of the Deryl Anthony for Congress

Campaign Committee with regard to $4,105.25 in debts oved the

Anthony campaign by the Committee. The debt settlement agreement

stated that the purposes of the obligation were 'Printing/Postage.'

Pursuant to the agreement, the Anthony campaign agreed to accept

$410.53, or 10% of the outstanding balance, in settlement. Thus,

$3,694.72 was not to be repaid.

2 U.S.C. S 441a(a)(1)(A) limits to $1,000 the amount which any

person may contribute to a federal candidate and his or her

political committee per election. 2 U.S.C. S 431(8) defines

'contribution' to include any loan or advance made for purposes of

influencing a federal election. 2 U.S.C. 5 431(11) defines

"person' to include a committee.

2 U.s.c. $ 441a(A)(2)(A) permits a multicandidate committee to

contribute up to $5,000 to a candidate or his or her committee per

election; however, pursuant to 2 U.S.C. S 432(e)(3)(A), no

multicandidate committee may be designated as an authorized

committee of a candidate,and it thus follows that no authorized

candidate committee may become a multicandidate committee.



2 U.S.C. S 432(e)(3)(3) doos pernit authorized committees to mako

contributions of no more than $1,000 to other authorized

committees.

The advances made by the Atnthony committee on behalf of the

Committee in the amount of $4,105.25 became in-kind contributions.

The $4,104.25 was not subject to debt settlement because it

represented in-kind contributions by the Committee in excess of the

contribution limitations. Because the Anthony campaign had already

made a $1,000 contribution to the Committee, its total

contributions reached $5,105.25. Thus, there is reason to believe

that the Beryl Anthony for Congress Campaign Committee and Joseph

Mickey, as treasurer, violated 2 U.S.C. S 441a(a)(1)(A).
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In the.M.tter of ) ,SS T V
) MUR 3342

James C. Robinson )

GENERL CONSEmL' S REPORT

I. SACIGROUND)

On April 16, 1991, the Commission found reason to believe

that James C. Robinson ("the Respondent") had violated 2 U.S.C.

S 441a(a)(1)(A). (Attachment 1). On October 19, 1993, the

Commission found probable cause to believe (Attachment 2) and

approved a proposed conciliation agreement to be sent to Mr.

Robinson (Attachment 3).

This report contains recommendations to assure that this

matter conforms to the court's opinion in FEC v. NRA Political

Victory Fund, et. al., No. 91-5360 (D.C. Cir. Oct. 22, 1993).

I. o 3O S3E ACTIONS8_ INl LIGHT OF FlEC V. NRAk

Consistent with the Commission's Novemer 9, 1993 decisions

concerning compliance with the NR opinion, this Office recommends

that the Commission: ratify its prior finding of reason to believe

that Mr. Robinson violated 2 U.s.c. S 441a(a)(l)(A); re-vote its

finding of probable cause to believe that Mr. Robinson violated

this provision; and approve the conciliation agreement attached to

this report. (Attachment 5).
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1. Ratify the Commission's prior finding of reason to believe
that ames C. Robinson violated 2 U.s.c s 441a(a)(l)(A) and
the Factual and L al A.nalysis approved at that time.

2. rind probable cause to believe that James C. Robinson
violated 2 U.S.C. S 441a(a)(1)(A).

3. Approve the proposed conciliation agreement at Attachment 5
and the appropriate letter.

General Counsel

Attachments

Certification of reason to believe finding
Certification of probable cause finding
General Counsel's oriqinal proposed conciliation agreemnt

v General Counsel's proposed agreement
. Photocopy of civil penalty check

Staff Assigned: Anne Weissenborn
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SEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

James C. Robinson.ELR34

CERTIFICATION

I, MarJorie W. Emmons, Secretary of the Federal Election

Commaission, do hereby certify that on January 13, 1994, the

Commission decided by a vote of 6-0 to take the following

actions in NUR 3342:

1. Ratify the Commission's prior finding of
reason to believe that James C. Robinson
violated 2 U.S.C. S 441a(a)(1)(A) and the
Factual and Legal Analysis approved at that
time.

2. Find probable cause to believe that James C.
Robinson violated 2 U.S.C. S 441a(a)(l)(A).

3. Approve the proposed conciliation agreement
at Attachment 5 and the appropriate letter,
as recommended in the General Counsel's
Report dated January 6, 1994.

Commissioners Aikens, Elliott, McDonald, RcGarry, Potter,

and Thomas voted affirmatively for the decision.

Attest:

Date
Sec ~ary of the Commission

Received in the Secretariat: Fri., Jan. 07, 1994Circulated to the Commission: Mon., Jan. 10, 1994
Deadline for vote: Thurs., Jan. 13, 1994

11:50 a.m.
11:00 a.m.
4:00 pa..

bj r

NUR 3342
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JANUARY 24, 1994

Mr. James C. Robinson
Oiles, Nedrick and Robinson, V.A.
390 North Orange Avenue, Suite 600
1,.O. Box 2631
Orlando, FL 32602

RE: NUR~ 3342

Dear Mr. Robinson:t

C)On October 19, 1993, the Federal Election Commisson found
that there is probable cause to believe you violated 2 U.S.C.

" " LS 441a(a)(1)(A).

~As you may be aware, on October 22, 1993, the D.C. Circuit
declared the Commission unconstitutional on separation of powers

~grounds due to the presence of the Clerk of the Noe of
D Representatives and the Secretary of the Senate or their designees

as members of the Commission. v. P9t I ?Aco,

handed down, the Commission has taken several *im to comply
r *with the court's decision. Wtile the Cenmtssion ptitions the

Supreme Court forta writ of certiorari, the Commsion, conttent
,-'-"with that opinion, has remedied sny possible cosstitkutiona deft

identified by the Court of Appeals by reconstituting itself as a
) six member body without the Clerk of the IDouse and the Secretary
~of the Senate or their designees. In addition, the Comirnssion has

adopted speific procedures for revoting or ratifying decisions
pertaining to open enforcement matters.

In this matter, on January 13, 1994, the Comission ratified
its prior finding of reason to believe, and revoted to find
probable cause to believe that you violated 2 U.S.C.
S 4418(a) (1) (A). The Commission also approved the terms contained
in your most recent submission. In view of the NRA decision and
the reconstitution of the Commission, it is neces-ary that you



Janes C. Robinsonpage 2

s|n h elo e grmn reflecting those terms. laesgrurn th.e ncrlose greemnt to the Commission within ten
days.

If you have any questions, please contact Anne A.
woessnborn, the attorney assigned to this matter, at (202)
219-3400.

SnolosureConciliation Agreement
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James C. Robin~
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of ) SENSITIVE

) NUR 3342
sion)

GENERRAL COTNSEL'8S REPORT

I. D&CG3OUD

Attached is a conciliation agreement which has been signed by

James C. Robinson.

The attached agreement contains no changes from the agreement

approved by the Commission on January 13, 1994. A check for the

civil penalty has been received.

II. tl 1JTICKS

1. Accept the attached conciliation agreement with
James C. Robinson

2. Close the file as to this respondent.

3. Approve the appropriate letter.

Lawrence N. Noble
General Counsel

Dat

Attachments
1. Conciliation Agreement
2. Photocopy of civil penalty check

Staff Assigned: Anne A. Weissenborn



UPFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )

James C. Robinson. ) MR34

CERTI FICATION

I, Marjorie V. Emmons, Secretary of the Federal Election

Commission, do hereby certify that on February 15, 1994, the

Commsission decided by a vote of 5-0 to take the following

actions in NU 3342:

1. Accept the conciliation agreement with
James C. Robinson, as recommended in the
General Counsel's Report dated February 10,
1994.

2. Close the file as to this respondent.

3. Approve the appropriate letter, as
recommended in the General Counsel's Report
dated February 10, 1994.

Commissioners Aikens, Elliott, McDonald, McGarry, and

Thomas voted affirmatively for the decision; Commissioner

Potter did not cast a vote.

Attest:

(z arJor,.e w. Emmons

S r ary of the Commission

Received in the Secretariat: Thurs., Feb. 10, 1994 2:23 p.m.
Circulated to the Commission: Thurs., Feb. 10, 1994 4:00 p.m.Deadline for vote: Tues., Feb. 15, 1994 4:00 p.m.

bj r



S FEDERAL ELECTION COMMISSION

FEBRUARY 18, 1994

James C. Robinson
Giles & Robinson, P.A.
390 N. Orange Avenue
Suite 800
Orlando, Florida 32802

RE: MUR 3342

Dear Mr. Robinson:

On February 15, 1994, the Federal Election Commission
accepted the signed conciliation agreement and civil penalty
which you submitted in settlement of a violation of 2 U.S.C.
S 441a(a)(l)(A), a provision of the Federal Election Campaign Act
of 1971, as amended ("the Act"). Accordingly, the file has been
closed in this matter as it pertains to you.

This matter will become public within 30 days after it has
been closed with respect to all other respondents involved.
Please be advised that information derived in connection with any
conciliation attempt will not become public without the written
consent of the respondent and the Commission. Seee 2 U.S.C.
S 437g(a)(4)(B). The enclosed conciliation agreement, however,
vill become a part of the public record.

You are advised that the confidentiality provisions of
2 U.S.C. S 437g(a)(12)(A) still apply with respect to all
respondents still involved in this matter. The Commission will
notify you when the entire file has been closed.

Enclosed you will find a copy of the fully executed
conciliation agreement for your files. If you have any questions,
please contact me at (202) 219-3400.

Sincerely,

Anne A. Weissenborn
Senior Attorney

Enclosure
Conciliation Agreement



0
53733W3 VUD1113 U o ICClZOI ISSIOUl~

In the Neatter of

James C. 1robinson NR3342

C OIICILIAIO3 JI
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This matter was initiated by the Federal Election Commission,
pursuant to information ascertained in the normal course of carrying

out its supervisory responsibilities. The Commission found probable

cause to believe that James C. Robinson (eospondent') violated

2 U.S.C. S 441a(a)(l)(A).

NOW, T33REFORE, the Commission and the Respondent, having

duly entered into conciliation pursuant to 2 U.8.C.S 437g(a)(4)(A)(i),

do hereby agree as follows

I. The Commission has jurisdiction over Respondent and the

subject matter of this proceeding.

II. Respondent has had a reasonable opportunity to demonstrate

that no action should be taken in this matter.

III. Respondent enters voluntarily into this agreement with the

Commission.

IV. The pertinent facts in this matter are as follows:

1. Gephardt for ?resident ('the Committee") is a political

committee within the meaning of 2 U.S.C. S 431(4).

2. 2 U.s.c. s 441a(a)(l)(A) limits to $1,000 the amount

which any person may contribute to a candidate and his authorized

committee with respect to any election for Federal office.

I
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3. 11 C.F.R. S 110.1(k)(1) requires that contrltibt$Olg
mad. by more than one person include the signature of each ptoam

on the ch~ek, money order or other negotiable instrument, or in a

separate writing.

4. 11 C.F.R. S 103.3(b)(3) provides that contributions

which, when aggregated with other contributions, exceed the

statutory limitations may either be deposited into a committee's

account or returned to the contributor. If deposited, the

treasurer of the committee may request reattribution or

redesignation by the contributor in accordance with 11 C.I.a,

5 110.1. If no reattribution or redesignation is obtained, the

treasurer must refund the contribution within sixty days of its

receipt.

5. Respondent made four contributions to the Commi~ttee,

including two of $1,000 each received on June 29, 1967, aend

June 30, 1967, and two of $1,000 each received on Baeteh 1/ i ,

for a total of $4,000. The contribution checks were*g4 e Only by

Respondent. The check dated June 25, 1987, contained the namne ad

address of Blisabeth T. Robinson on the meoe line, and a second

dated February 25, 1988, contained the printed name of Ilisabeth T.

Robinson underlined above the signature line.

6. The Committee refunded $2,000 on February 15, 1990, and

obtained a reattribution of $1,000 to Elisabeth T. Robinson. The

refund and reattribution took place more than sixty days after

receipt of the contributions.
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V, Reepondent contributed a total of $4,000 to Gephardt hr
President, in violation of 2 U.S.C. £ 441a(a)(l)(A).

VI. Respondent will pay a civil penalty to the Federal Rloetlen

Commission in the amount of Four Uundred Dollars ($400), purest to

2 US.C. S 437g(a)(S)(A).

VII. The Commission, on request of anyone filing a complaint

under 2 U.S.C. S 437g(a)(l) concerning the matters at issue herein

or on its own motion, may review compliance with this agreement.

If the Commission believes that this agreement or any requiremnt

thereof has been violated, it may institute a civil action for

relief in the United States District Court for the District of

Columbia.

VIII. This agreement shall become effective as of the date that

all parties hereto have executed same and the Commission has

approved the entire agreement.

IX. Reepondent shall have no more than thirty (30) days from

the date this agreement becomes effective to comply with and

implement the requirements contained in this agreement and to so

notify the Commission.

X. This Conciliation Agreement constitutes the entire

agreement between the parties on the matters raised herein, and no

other statement, promise, or agreement, either written or oral, made



by either petty or by agente of eithet pttyk', that is not @OItfe

in this vrittena agreement shell be enofrceabl.
XI. This Cosciliation £ eement, unless violated, is a

bar to any further action by the Coeission with respect to the
subject of the agreement, including the bringing of a civil

proceeding under 2 U.S.C. S 43 7g(e)(6)(A).

703 T33 COUNISSION:

General Counsel Dt

FOR 233 33S1OND33T:
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In the Matter of ) SE SIIE
)

Seryl Anthony for Congress ) RMm 3342
Campaign Committee)

Joseph Mickey, as treasurer )

GIERALf COUNSEL' S ItEPORT

I. 3&CKGROq]D

Attached is a conciliation agreement vhich has been signed by

Joseph Mickey.

The attached agreement contains no changes from the agreement

approved by the Commission on January 10, 1994. A check for the

civil penalty has been received.

Ii. 33cwI~m.BTIaE

1. Accept the attached conciliation agreement with
the Deryl Anthony for Congress Campaign Committee and
Joseph Mickey, as treasurer.

2. Close the file as to these respondents.

3. Approve the appropriate letter.

Dat

L J rence

---- eneral Counsel

Attachments
1. Conciliation Agreement
2. Photocopy of civil penalty check

Staff Assigned: Anne A. Weissenborn



SEFORI THE FEDERAL ELECTION COMMISON

In the Matter of

Deryl Anthony for CongressCinmaign Committee and
Joseph Hickey, as treasurer.

) MUR 3342)

CERTI FICATION

I, Marjorie W. Emmons, Secretary of the Federal Election

Commission, do hereby certify that on February 24, 1994, the

Commission decided by a vote of 6-0 to take the following

actions in RUE 3342:

1. Accept the conciliation agreement with the
Beryl Anthony for Congress Campaign Committee
and Joseph Hickey, as treasurer, as
recommended in the General Counsel's Report
dated February 18, 1994.

2. Close the file as to these respondents.

3. Approve the appropriate letter, as
recommended in the General Counsel's Report
dated February 18, 1994.

Commissioners Aikens, Elliott, McDonald, McGarry, Potter,

and Thomas voted affirmatively for the decision.

Attest:

Secret ary of the Commission

Received in the Secretariat: Fri., Feb. 18, 1994 2:08 p.m.
Circulated to the Commission: Mon., Feb. 22, 1994 11:00 a.m.
Deadline for vote: Fri., Feb. 25, 1994 4:00 p.m.

bj r



' FEDERAL ELECTION COMMISSION

FEBRUARY 28, 1994

Joseph Hickey, Treasurer
Beryl Anthony for Congress
Campaign Commi ttee
Compton, Prewett, ThosI & Mickey, P.A.
423 North Washington
31 Dorado, Arkansas 71731

RE : MUR 3342

Dear Mr. Hickey:

On February 24, 1994, the Federal Election Commission
~accepted the signed conciliation agreement and civil penalty

submitted on behalf of the Beryl Anthony for Congress Campaign
:- CoImttee and you, as treasurer, in settlement of a violation of

2 U.S.C. S 441a(a)(l)(A), a provision of the Federal Election
C Campaign Act of 1971, as amended ("the Act"). Accordingly, the
: file has been closed in this Iatter as it pertains to your

commi ttee.

This matter will become public vithin 30 days after it has
'0 been closed with respect to all other respondents involved.

Please be advied that infotmation derived in connection with any
~conciliation attempt will not become public without the written
r consent of the respondent and the Commission. See 2 U.S.C.

S 437g(a)(4)(s). The enclosed conciliation agreemnt, however,
..... will become a part of the public record.

r)You are advised that the confidentiality provisions of
2 U.S.C. S 437g(a)(12)(A) still apply with respect to all
respondents still involved in this matter. The Commission will
notify you when the entire file has been closed.

Enclosed you will find a copy of the fully executed
conciliation agreement for your files. If you have any questions,
please contact me at (202) 219-3400.

Sincerely,

Anne A. Weissenborn
Senior Attorney

Enclosure
Conciliation Agreement
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, heRtter of ) ..

Seryl Anthony for Congras* Campaign ) " ""-'

Joseph Mickey, as treasurer ) .. o

"at LV

COECIIATIII AGE~hI
0

This matter was initiated by the Federal Election Commission

(°Commison=), pursuant to information aecertained in the normal

course of carrying out its supervisory responsibilities. The

Cemmission found reason to believe that the Dleryl Anthony for

coagre.. Campaign Committee and Joseph Mickey, as treasurer,

(mRespondents') violated 2 U.S.C. S 441a(a)(l)(A).

NOf, YE3R3VOlt3, the Commision and the Respondents, having

participated in informal methods of conciliation, prior to a

finding of probable cause to believe, do hereby agree as follo~:

I. The Commission has jurisdiction over the Respondents and

the subject matter of this proceeding, and this agreement has the

effect of an agreement entered pursuant to 2 U.S.C.

S 437g(a)(4)(A)(i ).

lI. Respondents have had a reasonable opportunity to

demonstrate that no action should be taken in this matter.

III. Respondents enter voluntarily into this agreement with the

Commission.

• • • •i• •! .



rz ' V . he pertinent facts in this mattet ,ate 5 follower

I. The Reryl Anthony Lot Coatess6 Campaign Comittee ta

aplitical comttee within the meaning of 2 U.S.C. S 431(4).

2. Joseph Htickey is the treasurer of the 
Commttee.

3. 2 U.S.C. S 441a(a)(1)(A) limits to 
$1,000 the amount

which any person, including a political 
eoittee, may contribute

to a candidate and his or her authorized 
committee with respect to

any election for federal office.

4. 2 U.S.C. 5 431(8) defines 'contributio
nl" to include

any loan or advance made for purposes of influencing a federal

r election.

" 5. in 1987 and 1988 the Commimn~Lstegltions

* permi tted corporate vendors to extend etedit to political

€committees without such credit ' bain9 €onnied an advat nce and

thus a contribution, corporations could also settle or forgive

debts if such settlement or forgiveness was considered

ecmmercially reasonable, provided that :tbe debt had been incutted

C' in the ordinary course of business. Former 11 C.F.3. £ 114.l0;

tO see also present 11 C.F.R. SS 116.3 and 116.4.

6. In 1987 and 1988 it was Commission policy to extend

possibilities for extensions of credit 
and for settlement or

forgiveness of debt to non-corporate 
vendors; however, such

extensions of credit had to have been 
made in the ordinary course

of business.

7. in the fall of 1987 the Committee hosted a

fundraiser/dinner on behalf of the Gephardt for President

Committee. The Committee paid $3,459.60 to third-party vendors



Otg ezpenses in connection with this fundr-*.e?.

January 6, 19S,, the Comittee sought relmbrs~it ttom the

*phrdt for tresident Committee.

S. In December, 1967 the Comttee reimbu8sd a n

individual for her ezpenses on behalf of the Oephardt for

President Committee in the amounts of $500 for caupsign

headquarters rent and of $145.65 for related telephone serviee.

Seginning on January 6, 1966 the Committee sought reimbursement

from the Gephardt for President Committee.

9. In September, 1968 the Committee agreed tc accept

$410.53 from the Gephardt for president Come~tte. in.ttlement of

the $4,105.25 owed by the l atter committee. ?ayzent Qgf the

$41,0.53 was received on January 29, 19 9....... ...

10. The $4,105.25 owed the Comitt.. ,by the Ge pet~dt for

President Committee was not subject to debt settlemntbecas it

represented in-kind contributions by thel Cqmite tlhi !h ma de

in exceas of the contribution limitations. The tuI outs of

the advances were contributions to the Gephiardt for ftesident

Commi ttee.

11. The Comtite made a direct contribution of $1,000

to the Gephardt for President Committee.

v. Respondents made a total of $5,105.25 in contributions to

the Gephardt for President Committee, in violation of 2 U.S.C.

S441a(a) (l)(A).

VI. Respondents will pay a civil penalty to the Federal

Election Commission in the amount of Fifteen Hundred Dollars

($1,500), pursuant to 2 U.S.C. S 437g(a)(5)(A).



VII. The Coxmision. on cr •~o ayn %ii " op~a

under 2 U.s.c. S 437g(a)(i1 conc~tnlng the mnattet. at isma ~elo
or on its own motion, may review ioml u©e with tils agree ea,
If the Commission believes itotth$ ,S(ensnt o roy. requir et -

thereof has been viola~ted, it ma y iett~jt a ctii jction for
relief in the United States District Court for th r"e tric 1 Of

Columbia.

viii. This agreement shall becomeefctvasotedteht
all parties hereto have executed same and the Commission has

approved the entire agreement.
IX espondents shall have no more than 30 days from the date

this agreement becomes effective to comply with and implemtent the
requirement contained in this agreement and to so not~fy th

Commission.

X. This Conciliation Agreement constitutes the entire

agreement be Oen th0ate n the matters raise1d hereln Ri : no :
other statement, promise, or agreement, either wrttet :or o e1, :
made by either party or by agents of either party, tht iS U~t
contained in this written agreement shall be enforceable.

FOR THE COMMISSION:

.Lwr n . Nobi Da te/
General Counsel ,

FOR THE RESPONDENTS:
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~RECEIyED F.E.C.
IJECRE TAflIAT

In the Ratter of )
)
) MUR 3342

Slattery for Congress Committee )
M ike Van Dyke, as t reasurer ) SENSITIE

GENERAL C(qJNSEL' S REPORT

I. BACKGRUN

On February 25, 1992, the Commission found reason to believe

that the Slattery for Congress Commaittee ("the Slattery

Committee") and Mike Van Dyke, as treasurer, violated 2 U.s.c.

£ 441a(a)(l)(A) by making expenditures totaling $4,804.63 on

behalf of the Gephardt for President Committee ("the Gephardt

Committee"). This determination arose out of the Commission's

consideration of a debt settlement agreement entered into by the

Slattery Committee and the Gephardt Committee, pursuant to which

the Slattery campaign agreed to accept $480.46, or 10% of the

$4,804.63 owed by the Gephardt campaign, in settlement of the

latter's debt.

This report contains recommendations to assure that this

matter conforms to the court's opinion in FEC v. NRA Political

Victory Fund, et. al., No. 91-5360 (D.C. Cir. Oct. 22, 1993).

II. RE[OhIEHNDK1) ACTIONS IN LIGHT OF FEC v. NRA

Consistent with the Commission's November 9, 1993 decisions

concerning compliance with the NRA opinion, this Office recommends

that the Commission: re-vote its finding of reason to believe that

the Slattery for Congress Committee and Mike Van Dyke, as

treasurer, violated 2 U.S.C. S 441a(a)(1)(A); approve the attached
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revised Factual and Legal Analysisj determine to enter into
conciliation prior to a finding of probable cause to believep and

approve the attached proposed conciliation agreement.

IIl. AALYSIS

In a letter to the Commission dated April 15, 1992, the

assistant treasurer of the Slattery Committee, Daniel Watkins,

acknowledged that his committee had paid the costs of postage "for

a pre-caucus mailing in 1988 to some Kansas Democrats in which

Rep. Slattery announced his support of Rep. Gephardt for the

Democratic nomination for President and encouraged Kansas

Democrats to participate in the Kansas caucus." Attached to this

response was a check dated March 8, 1988, for $4,804.63 made

payable to the U.S. Postal Service.

Also attached to Mr. Watkins' response was a copy of a letter

to the S1attery Committee from the Gephardt Committee dated

September 15, 1988, which referenced the obligation owed the

Slattery campaign in the amount of $4,804.63, stated that the

latter committee had agreed to accept $480.46 in full settlement

of the debt, and enclosed a debt settlement agreement for

signature. A check for $480.46 dated September 14, 1988, was also

apparently enclosed, although it is not expressly referenced in

the letter from the Gephardt Committee. The agreement between the

two committees was signed by Mr. Watkins on behalf of the Slattery

Committee on October 3, 1988.

Mr. Watkins, in his April, 1992, response requested

pre-probable cause conciliation on behalf of the Slattery

Committee. In this regard, this Office, on August 16, 1993, wrote
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to Mr. Watkins seeking additional information about any efforts !~

3ade to collect the debt owed by the Gephardt campaign.

Mr. Watkins responded on September 22, 1993, stating that, after

his committee was informed in 1992 that the Commission had not i

accepted the debt settlement agreement with the Gephardt !

Committee, he contacted that committee through Congressman

Gephardt's staff. He stated further that he had understood at the

time that "the amount owed would be repaid . . .. " Actual i

repayment was not received until October 29, 1993. The amount of

this second repayment was $3,324.17, a figure representing the

difference between the committee's $4,804.63 in expenditures,

minus the earlier repayment of $480.46, and it* $1,000

contribution limitation ($4,804.63 - $480.46 - $1,000 -

$3,324.17). In this second letter Mr. Watkins also asked that no

action be taken against the Comittee and its treasurer, "as the

matter has now been rectified with the repayment of the excess

amount by the Gephardt for President Committee."i!

The Gephardt Committee's partial repayment of $480.46 did not /

take place until six months after the Slattery Committee's

expenditure of $4,804.64, and the remaining repayment of $3,324.17

was not made until five years after the fact; both came long after

the sixty day repayment period provided by the Commission's

regulations at 11 C.F.R. S 103.3 Thus, these reimbursements have

not "rectified" the excessive expenditure and resulting in-kind

contribution made by the Slattery campaign on behalf of the

Gephardt Committee.
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This Office recommends that the Commission re-vote its

finding of reason to believe that the Slattery Committee violated

2 U.S.c. $ 44la(a)(1)(A). With regard to the Slattery Committ.., s

pre-NItA request for no further action, in an attempt to forestall

another such request ye also recommend that the letter sent to the

committee, notifying them of the Commission's revote, acknovledge

receipt of this request prior to NUA, and state that, nonetheless,

the Commission decided to revote reason to believe. In addition,

this Office recommends that the Commission offer to enter into

conciliation with the respondents prior to a finding of probable

cause to believe.

IV. RECOMNDATIONS

1. Find reason to believe that the Slattery for Congress
Committee and Mike Van Dyke, as treasurer, violated
2 U.S.C. S 441a(a)(l)(A).
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2. Enter into conciliation with the Slattery for Congress

Committee and Mike Van Dyke, as treasurer, prior to a
finding of probable cause to believe.

3. Approve the attached Factual and Legal Analysis, the
attached proposed conciliation agreement, and the
appropriate letter.

"~ ~&~'?
//

I General Counsel

Attachments

1. Certification of reason to believe finding
2. Factual and Legal Analysis
3. Conciliation Agreement

Staff Member Assigned: Anne Weissenborn

a~te/



33t@Olg 1i33 FEDIMUL ELECTIOII COIZhIsIO

In the Netter of
Slattery for Congress Committee
end Mike Yen Dyke, as treasurer. MU~q 3342

CEITIFI1CATION

I, Matrjorie V. Emmons0 Secretary of the Federal Election
Commission, do hereby certify that on February 25, 1994, the
Commission decided by a vote of 5-0 to take the following

ections in MOR 3342:

1. Find reason to believe that the Slattery for
Congress Committee and Mike Van Dyke, astreasurer, violated 2 U.S.C. S 44lata)(l)(A).

2. Enter into conciliation with the Sattery for
Congress Committee and Mike Van Dyke, as
treasurer, prior to a finding of probable
cause to believe.

(continued)

I Y • / ! ! , ! i u+% 
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Fearieal Ulectiont CommissionCertifiCation for NUR 3342
February 25, 1994

Page 2

3. Approve the Factual and Legal Analysis, theproposed conciliation agreement, and theappropriate letter, as recommended in theGeneral Counsel's Report dated February 18,
1994.

Commissioners Aikens, Elliott, NeGarry, Potter,
and Thomas voted affirmatively for the decision; Commissioner

McDonald did not cast a vote.

Attest:

i~yofthciiro ns

Received in the Secretariat: Fri., Feb. 18, 1994Circulated to the Commission: Tues., Feb. 22, 1994Deadline for vote: Fri., Feb. 25, 1994

bjr

2:00 p.m.
11:00 a..
4:00 p.m.
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FEDERAL ELECTION COMMISSION

MARCH 1. i9qh

Mike Van Dyke, Treasurer
Slattery for Congress Committee
Post Office Box 1978
Topeka, Kansas 66601

RE : MUR 3342

Dear Mqr. Van Dyke:

On February 25, 1992, the Federal Election Commission found
that there is reason to believe the Slattery for Congress
Committee ("the Committee') and you, as treasurer, violated

, 2 U.S.C. S 441a(a)(1)(A).

~As you may be aware, on October 22, 1993, the D.C. Circuit
declared the Commission unconstitutional on separation of powers

~grounds due to the presence of the Clerk of the House of
Representatives and the Secretary of the Senate or their designees
as members of the Commission. FEC v. NRA Political Victory Fund,

r 6 F.3d 821 (D.C. Cir. 1993), petition for cert. filed, (U.S.''
NO. 93-1151, Jan. 18, 1994). ince thie-'ecision was handed down,

~the Commission has taken several actions to comply with the
court's decision. While the Commission petitions the Supreme

r Court for a writ of certiorari, the Commission, consistent with
that opinion, has remedied any possible constitutional defect

~identified by the Court of Appeals by reconstituting itself as a
C" six member body without the Clerk of the House and the Secretary ,
• of the Senate or their designees. In addition, the Commission has
~adopted specific procedures for revoting or ratifying decisions

pertaining to open enforcement matters.

In this matter, on February 25, 1994, the Commission revoted
to find reason to believe that the Committee, and you, as
treasurer, violated 2 U.S.C. S 441a(a)(1)(A), and to approve the
enclosed revised Factual and Legal Analysis which reflects the
Committee's recent receipt of $3,324.17 from the Gephardt for
President Committee.

In addition, in order to expedite the resolution of this
matter, the Commission also decided to offer to enter into
negotiations directed toward reaching a conciliation agreement in
settlement of this matter prior to a finding of probable cause to
believe, and to approve the enclosed proposed conciliation
agreement.



Mike Van Dyke, TreasurerPage 2

In responding to the Commission's finding of reason to
believe, you may rely on the Committee's prior submissions, or you
may submit any additional factual and legal materials that you
believe are relevant to the Commission's consideration of this
matter. Please submit such materials to the General Counsel's
Office within 15 days of your receipt of this letter. Where
appropriate, statements should be submitted under oath.

If you are interested in expediting the resolution of this
matter by pursuing preprobable cause conciliation, and if you
agree with the provisions of the enclosed agreement, please sign
and return the agreement, along with the civil penalty, to the
Commission. In light of the fact that conciliation negotiations,
prior to a finding of probable cause to believe, are limited to a
maximum of 30 days, you should respond to this notification as
soon as possible.

If you have any questions, please contact Anne A.
Weissenborn, the attorney assigned to this matter, at (202)
219-3400.

For the Commission,

Chairman

Enclosurss

Factual and Legal Analysis
Conciliation Agreement
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FACTUAL AND LEGAL ANALYSIS

RESPONDENT: Slattery for Congress Committee MUR: 3342

Mike Van Dyke, as treasurer

The Gephardt for President Committee ("the Gephardt

Committee) has submitted to the Federal Election Commission a debt

settlement agreement signed on behalf of the Slattery for Congress

Committee ("the Slattery Committee") with regard to $4,804.63 in

debts owed the Slattery campaign by the Gephardt Committee. The

debt settlement agreement stated that the purposes of the

obligation were "Postage and supplies." Pursuant to the

agreement, the Slattery campaign agreed to accept $480.46. or 10%

of the outstanding balance, in settlement. Thus, $4,324.17 was

not to be repaid. More recently, on October 29, 1993, the

Gephardt Committee made a second repayment of $3,324.17.

2 U.S.C. S 441a(a)(1)(A) limits to $1,000 the amount which

any person may contribute to a federal candidate and his or her

political committee per election. 2 U.S.C. S 431(6) defines

'contribution" to include any loan or advance made for purposes of

influencing a federal election. 2 U.S.C. S 431(11) defines

"person" to include a committee.

2 U.S.C. S 441a(a)(2)(A) permits multicandidate committees to

contribute up to $5,000 to a candidate or his or her committee per

election; however, pursuant to 2 U.S.C. S 432(e)(3)(A), no

multicandidate committee may be designated as an authorized

committee of a candidate, and it thus follows that no authorized

candidate committee may become a multicandidate committee.
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2 u.s.c. £ 432(e)(3)(5) does permit authorized committees to make
contributions of no more than $1,000 to other authorized

committees.

The advance made by the Slattery Committee on behalf of the

Gephardt Commaittee in the amount of $4,804.63 became an in-kind

contribution. The $4,804.63 was not subject to debt settlement

because it represented an in-kind contribution by the Slattery

Commi~ttee in excess of the contribution limitations. Thus, there

is reason to believe that the Slattery for Congress Committee and

Nike Van Dyke, as treasurer, violated 2 U.S.C. £ 441a(a)(1)(a).

j



FEDERAL ELECTION COMMISSION

MARCH 2, 1994

Mr. Richard H. Hughes
1904 North Adams Street
Arlington, VA 22201

RE: MUM 3342

Dear Mr. Hughes:

On March 10, 1992, you were notified that the Federal
Election Commission ('the Commission') had found reason to
believe that you violated 2 U.S.C. S 441a(a)(l)(A). Enclosed

Nare copies of the material that vere sent to you at that time.
Under the Federal Election Campaign Act of 1971, as amended,

: and the Commission's regulations, you have an opportunity to
. demonstrate that no action should be taken against you by

submitting relevant documents or written statements.

During our telephone conversation on February 11, 1994,
Vwe understood you to have stated that you were the owner of the

airplane involved in transporting members of the Gephardt for
~President Committee ('the Committee') during the Gephardt

campaign in 1992. If this is correct, we would like you to
provide the Commission with additional information pertaining

- to ownership of the airplane and its use by the Committee.

" Please provide the following information: (1) the names
and addresses of all individuals and/or business entities

~own(ed) the plane at issue; (2) whether any owner entity is
, (was) incorporated; (3) an explanation of the arrangements made

with the Committee regarding payment for use of the airplane,
together with any relevant documents such as letters,
contracts, and invoices; (4) the dates, times, and destinations
of the flights involved; and (5) the names of the passengers.
This information and supporting documents will enable us to
expedite this matter.

Thank you for your cooperation.

Sincerely,

Clinett Short

Enclosures
Paralegal



FEDERAL ELECTION COMMISSION
WASHINGTON. D C 20463

April 7, 1994

3. Laurence Macon, P.C.
Akin, Gump, Strauss, Hauer & Feld, L.L.P.
1500 NationsBank Plaza
300 Convent Street
San Antonio, Texas 78205

RE: MUR 3342
Heard, Goggan, Blair

& Williams

~Dear Mr. Macon:

© Since this Office has been unsuccessful in reaching you by
~telephone the past two weeks with regard to your client, Heard,

Goggan, Blair & Williams, we have decided to contact you by mail
~in hopes of speedily obtaining the additional information needed

to resolve the above-cited matter. If we do not receive the
.~needed information by close of business on Monday, April 11, we
will forced to recommend Commission approval of an order for

~answers to questions to be served on your client.

The information needed is as follows:

1. In your letter of September 21, 1993, you stated that
," the Gephardt for President Committee ("the Committee') was not a

'client" of Heard, Goggan, Blair £ Williams, yet there was 'an
~agreement" between these two entities whereby the Committee would

make full payment for services rendered. Please explain the exact
\ relationship between the law firm and the committee.

2. Were the law firm's expenditures on behalf of the
Committee part of a business arrangement whereby the firm was
hired to perform certain non-legal services, or were they the
result of personal activities of one or more partners, associates
or other representatives of the firm on behalf of the Committee
for which the firm paid the bills? If the second scenario is
applicable, please identify the individuals involved. If neither
of these scenarios reflects the situation, please clarify.



3t. Laurence Macon, P.C.
page 2

3. With regard to the "flight account" charges of
$10,895.34, please state whose travel was involved and whether or
not those persons were Heard, Goggan partners, associates or
employees.

4. Was it ordinary business practice in 1988 for Heard,
Goggan to provide non-legal services for clients and to send bills
afterwards, rather than require advance payments? Did this
practice extend to payments for air travel? Please describe the
firm's usual and normal billing practices, particularly with
regard to air travel.

Thank you for your attention to this request.

Sincerely,

kbgai A. Shamne
Assistant General Counsel



CORNRSN IN'ERNATIONAL ADJVISORS LTD.

7232 S . lmnt t 94 N. Adam Sti
Tuls, OK 74136 Arlngto, VA 2220

Ph. (918) 492-4190 Ph. (703) 243-3647
FAX (703) 522-0ee

.,F _L - 5.,
/'i, c,,,,, .a .

* C#44 , . , . .-• , , C. . ZJ a o ' - , , o ,.

-4- /V..a¢

h4J,..C J,,. . c.~ - , /, .. ( ' . -

,) . ,,_ 'ti./, r 7 .- ,. ,- ,4 e 4 (Q., JoJC,.r



.. t~. c..t

~ r~c-

/ I4-~ 4~

6~ *~ *7, T

Ca.

~-1 I~

t ? V,

/1( ,

'p,'. - 4~ 9

,~ x ~

~1 ~ e ~ *~mIUdPgkqh~

#1 7~ T,#e.

7I1 ~

C t. 4. *3 t

/~iA

/ . C, " *d* 3 4 X

£- LJ , / A .

0- ' , , o

J,". 7 -_ _ ,,

,F 7-ia C

I S

14 4 .~- &

ci
.4. C..

' -w 1~* (7

it ,4-

X --

A'd 4 7

/' A. ie4'~, , .c - -- .

(AI A.

~

Pu

4-

.~. t

,22c.. A-

'. #1/

qIp

U

-5-;-.-.;- -

4

Tu C

I ~

V ( -' , -, ~

I '3

- V o,---- .j o ." r U 1 I-R t ... 0 I 0

"7"I d ,_ .. I .. a.u. p _

4. 4& -A. ~

*- L2I ..- K.T, r A-

4- 4 - t.

~---.;;-

-€-0



-$1 C 4- /l ,,-. WA .1. T '4

)to/ ",

l, , r dL ..UYl

C¢ 4L 1 X

,,-- , P5?z

* .4. T 4V..

7~t 7

o

1'F1 1 ' ' "/.J "-' " r

, /,

7t r- .. Lh.e .o_ - - , .- -

.L t7 ,- d" .' W 4 . e..

a . ,ar

CA €. A a,.-

L_... , - /#/ ,,,<.L ,, <<,

' '&''l ' "-4 " ("/ ,

'a.7 "

L.t ..* J

I%

6 A q



i 
y  

'i' i • *. iz • : i'iiii i iiii • ii i i •

Zn the Ratter of
Slattery for Congress Committee
Mike Van Dyke, as treasurer

RU]R 3342

SENIE
GENRA COUlSEL'$ S RPORT

I. BACKGROUND

Attached is a conciliation agreement which has been signed by

the assistant treasurer of the Slattery for Congress Committee

(Wthe Committees). (Attachment 1).

RECEl'V'D
F.E.C.

BIFOREB YE FEDERAL ELECTIONI CONISSION
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Uf. RmmmLION$

1. Accept the attached conciliation agreement vith the
Slattery for Congress Committee and Rike Van Dyke,
as treasurer.

2. Close the file as to these respondents.

3. Approve the appropriate letters.

Date 911L14L(

Attachments
1. Conciliation Agreement
2. Photocopy of civil penalty che

Staff Assigned: Anne Weissenborn

Geral Counsel
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BEFORE TUE FEDERAL ELECTION COMMISSION

Zn the Matter of

Slattery for Congress Committee
and Hike Van Dyke, as treasurer.

) MUR 3342

CERTI FICATION

I, MarJorie V. Emmons, Secretary of the Federal Election

Commission, do hereby certify that on April 20, 1994, the

Commission decided by a vote of 6-0 to take the following

actions in RqUR 3342:

1. Accept the conciliation agreement with the
Slattery for Congress Committee and Mike Van
Dyke, as treasurer, as recommended in the
General Counsel's Report dated April 14,
1994.

2. Close the file as to these respondents.

3. Approve the appropriate letters, as
recommended in the General Counsel's Report
dated April 14, 1994.

Commissioners Aikens, Elliott, McDonald, McGarry, Potter,

and Thomas voted affirmatively for the decision.

Attest:

Date
Secret ry of the Commission

Received in the Secretariat: Fri., April 15, 1994 11:39 a.m.Circulated to the Commission: Fri., April 15, 1994 2:00 p.m.
Deadline for vote: Wed., April 20, 1994 4:00 p.m.

bj r



i FEDERAL ELECTION COMMISSION
WASHINGTION, 0 C 2O4i 3

April 25, 1994

Dan Watkins
Assistant Treasurer
Slattery for Congress Committee
211 East 8th Street, Suite C
Lawrence, Kansas 66044

RE: MUR 3342

Dear Mr. Watkins:

* On April 20, 1994, the Federal Election Commission accepted
the signed conciliation agreement and civil penalty submitted onbehalf of the Slattery for Congress Committee ('the Committee')

, and Dike Van Dyke, as treasurer, in settlement of a violation of
2 U.S.C. S 441a(a)(l)(A), a provision of the Federal Election

-. Campaign Act of 1971, as amended ('the Act'). Accordingly, the
file has been closed in this matter as it pertains to the

~Committee and Kr. Van Dyke.

O This matter will become public within 30 days after it has
~been closed with respect to all other respondents involved.~~Please be advised that information derived in connection with any +

~conciliation attempt will not become public without the written
consent of the respondents and the Commission. See 2 U.S.c.-+ S 437g(a)(4)(s). The enclosed conciliation agreemnt, however,

O will become a part of the public record.

. You are advised that the confidentiality provisions of2 U.S.C. S 437g(a)(12)(A) still apply with respect to all
respondents still involved in this matter. The Commission will
notify you when the entire file has been closed.

Enclosed you will find a copy of the fully executed
conciliation agreement for your files. If you have any questions,
please contact me at (202) 219-3400.

Sincerely,

Anne A. Weissenborn
Senior Attorney

Enclosure
Conciliation Agreement



BEFORE THE FEDERAL ELECTION COMMISSION ;

In the Matter of )_

)
) MUR 3342Slattery for Congress Committee )-

Mike Van Dyke, as treasurer )

CONCILIATION AGREEMENT

This matter was initiated by the Federal Election Commission

("Comaission"), pursuant to information ascertained in the normal

course of carrying out its supervisory responsibilities. The

Commission found reason to believe that the Slattery for Congress

Committee and Mike Van Dyke, as treasurer ("Respondents') violated

2 U.S.C. S 441a(a)(l)(A).

NOW, THEREFORE, the Commission and the Respondents, having

participated in informal methods of conciliation, prior to a

finding of probable cause to believe, do hereby agree as follows:

I. The Commission has jurisdiction over the Respondents and

the subject matter of this proceeding, and this agreement has the

effect of an agreement entered pursuant to 2 U.S.C.

S 437g(a)(4)(A)(i).

II. Respondents have had a reasonable opportunity to

demonstrate that no action should be taken in this matter.

III. Respondents enter voluntarily into this agreement with the

Commission.

IV. The pertinent facts in this matter are as follows:

1. The Slattery for Congress Committee is a political

committee within the meaning of 2 U.S.C. S 431(4).



2. Mike Van Dyke is the treasurer of the Slattery for

Congress Committee.

3. 2 U*.s.C. S 441a(a)(l)(A) limits to $1,000 the amount
which any person, including a political committee, may contribute
to a candidate and his or her authorized committee with respect to
any election for federal office.

4. 2 U.s.c. S 431(8) defines "contribution" to include
any loan or advadce made for purposes of influencing a federal

election.
C) S. In 1987 and 1988 the Commission's regulations

C permitted corporate vendors to extend credit to political
~committees without such credit being considered an advance and
~thus a contribution. Corporations could also settle or forgive
~debts if such settlement or forgiveness vas considered

commercially reasonable, provided that the debt had been incurred
in the ordinary course of business. Former 11 C.?.R. 5 114.10k

see also present 11 C.E'.R. 55 116.3 and 116.4.
6. In 1987 and 1988 it was Commission policy to extend

possibilities for extensions of credit and for settlement or
forgiveness of debt to non-corporate vendors; however, such
extensions of credit had to have been made in the ordinary course

of business.

6. In March, 1988 the Slattery for Congress Committee
("the Slattery Committee") paid postage costs totaling $4,804.63
for a mailing to Kansas Democrats in which U.S. Representative
Jim Slattery announced his support for U.S. Representative Richard



Gephardt for the Democratic nomination f or President and

encouraged participation in the Kansas caucus.

7. In October, 1986 the Slattery Committee agreed to

accept $480.46 from the Gephardt for President Committee in

settlement of the $4,804.63 debt owed by the latter committee.

Payment of the $480.46 had been received in September, 1988.

8. An additional $3,324.17 of the amount owed the

Slattery Committee was reimbursed on October 29, 1993, leaving an

in-kind contribution of $1,000.

9. The Commission has determined that the $4,804.63 owed

the Slattery Committee by the Gephardt Committee was not subject

to debt settlement. The advance is considered an in-kind

contribution by the Commission rather than an extension of credit

in the ordinary course of business.

V. While Respondents contend that the $4,804.63 advance to

the Gephardt Committee was made in good faith and without intent

to violate 2 U.S.C. S 441a (a) (1) (A), such advance represented an

in-kind contribution in excess of the contribution limits in

violation of 2 U.S.C. S 441a (a) (1) (A) .

VI. Respondents will pay a civil penalty to the Federal

Election Commission in the amount of Seven Hundred Fifty Dollars

($750), pursuant to 2 U.S.C. S 437g(a) (5) (A).

VII. The Commission, on request of anyone filing a complaint

under 2 U.S.C. S 437g(a) (1) concerning the matters at issue herein

or on its own motion, may review compliance with this agreement.

If the Commission believes that this agreement or any requirement

thereof has been violated, it may institute a civil action for

relief in the United States District Court for the District of

Columbia.
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VIII. This agreemnt shall become effective as of the date

that all parties hereto have executed same and the Commision has

approved: the entire agreement.

IX. Respondents shall have no more than 30 days from the

date this agreement becomes effective to comply with and implemnt

the requirement contained in this agreement and to so notify the

Commission.

X. This Conciliation Agreement constitutes the entire

agreement between the parties on the matters raised herein, and no

other statement, promise, or agreement, either written or oral,

made by either party or by agents of either party, that is not

contained in this written agreement shall be enforceable.

FOR THE COMMISSION:

General Counsel

(N . . .DaYr
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BEOR THE FEDERAL ELECTION COKNISSIO U

In the Matter of )
) MUR 3342

Heard, Goggan, Blair & Williams )

SENSITIVE
GENEBRAL COUSEL' S REPORT

I. BACKGROUND

On February 25, 1992, the Commission found reason to believe

that Heard, Goggan, Blair & Williams ("the firm") of San Antonio,

Texas, had violated 2 U.S.C. S 441a(a)(1)(A) by incurring expenses

on behalf of the Gephardt for President Committee ("the

Committee') totaling $21,677.84. (Attachment 1). This

determination arose out of the Commission's consideration of a

debt settlement agreement entered into by the Committee and Heard,

Goggan, Blair & Williams, pursuant to which the firm agreed to

accept $2,167.78, or 10% of the amount owed by the Committee, in

settlement of the latter's debt. (See Attachment 2 for

itemization of expenditures.)

This report contains recommendations to assure that this

matter conforms to the court's opinion in FEC v. NRA Political

Victory Fund, et al., No. 91-5360 (D.C. Cir. Oct. 22, 1993), and,

in order to facilitate discovery in MUR 3342, makes a further

recommendation that the Commission approve subpoenas for

depositions and an order for answers to written questions.

II. RECOUINED ACTION IN LIGHT OF FEC V. NRA

Consistent with the Commission's November 9, 1993 decisions

concerning compliance with the N_A opinion, this Office recommends
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that the Commaission revote its finding of reason to believe that

Heard, Goggan, Blair & Williams violated 2 U.s.c. $ 441a(a)(l)(A)

and approve the Factual and Legal Analysis attached to the

Memorandum to the Commission dated February 14, 1992 in DSR *90-16

and MUR 3342.

III. DISCUSSBION AND ADDITIONAL RECORNDATION

Heard, Goggan, Blair & Williams was notified of the

Commission's earlier finding of reason to believe on March 10,

1992. Counsel for the firm responded, and additional informtion

about the expenditures and the relationship between the firm and

the Committee was sought and provided. There remain, however,

basic pieces of information missing, particularly in light of the

absence of a written agreement, with regard to whether the firm

was hired by the Committee to provide certain non-legal services,

or whether the expenditures at issue resulted from personal

activities of partners, associates or other representatives of the

firm for which the firm paid the bills.

Informal methods of obtaining this additional information

have failed, the most recent being a letter faxed to counsel on

April 7, 1994 which requested answers by April 11 to questions

already posed in an earlier letter. In light of this failure, and

given the sum of $21,677 at issue, this Office recommends that the

Commission approve the attached Order to Submit Written Answers to

be sent to Heard, Goggan, Blair & Williams. (Attachment 3).

Further, this Office believes that it may well be necessary

to depose the presently unidentified individuals from the firm and

the Committee who were directly responsible for the unwritten
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agreement betveen these two entities, and also the as yet
unidentified individual(s) at the firm knowledgeable about its
ordinary billing practices. Therefore, it is recommended that the
Commission authorize the sample subpoena for deposition attached

to this report to be served as needed after receipt by this Office

of the firm's answers to the attached questions. (Attachment 4).

XV. IzcogmgDATIoOis

1. Find reason to believe that Heard, Goggan, Blair &
Williams violated 2 U.S.C. S 441a(a)(l)(A).

2. Approve the Factual and Legal Analysis attached to the
General Counsel's Memorandum dated February 14, 1992 in

0 DSR *90-16 and RUE 3342.

" 3. Authorize the attached Order to Submit Written Answers
to Heard, Goggan, Blair & Williams and the attached sample~subpoena for deposition.

" 4. Approve the appropriate letter.

r General Counsel

0 Attachments

~1. Certification of reason to believe finding
2. List of campaign-related expenditures
3. Order to Submit Written Answers
4. Sample Subpoena for Deposition

Staff Assigned: Anne Weissenborn
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FEDERAL ELECTION COMMISSION
WASHI%CrO% D C 204b3

RIIORAKDUM

TO :

FROM :

DATE:

SUBJECT:

LAWIRENCE N. NOBLE
GENERAL COUNSEL QI
MARqJORIE N. EMNS/BONNIE J.Ra

COMISSION SECRETARY

APRIL 22, 1994

MUR 3342 - GENERAL COUNSEL'S REOT
DATED APRIL 18, 1994.

The above-captioned document was circulated to the
Commission On Tuesday. April 19. 1994 at ll1_OO an.. •

Objection(s) have been received from the

Commissioner(s) as indicated by
Commissioner Aikens

Commissioner Elliott

Commissioner McDonald

Commissioner Mc~arry

Commissioner Potter

Commissioner Thomas

the name(s) checked beler:

xx

This matter will be placed on the meeting agenda
for Tuesday, Ray 3, 1994

Please notify us who will represent your Division before
the Commission on this matter.

CN



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
) UR 3342Heard, Goggan, Blair & Williams )

CERTI FICATION

I, Marjorie W. Emmons, recording secretary for
the Federal Election Commission executive session on
May 3, 1994, do hereby certify that the Commission
decided by a vote of 6-0 to take the following actions

in MR 3342:

1. Find reason to believe that Heard,
Goggan, Blair £ Williams violated
2 U.s.c. S 441a(a)(l)(A).

2. Approve the Factual and Legal
Analysis attached to the General
Counsel's Memorandum dated
February 14, 1992 in DSR *90-16
and MUR 3342.

3. Authorize the Order to Submit written
Answers to Heard, Goggan, Blair &Williams, and the sample subpoena fordeposition, as recommended in the
General Counsel's report dated
April 18, 1994.

(continued)



Federal Election ComissionCertification for mm 3342
Nay 3, 1994

4. Approve the appropriate letter asrecommended in the General Counsel's
report dated April 18, 1994.

Commissioners Aikens, Elliott, McDonald, McGarry,

Potter, and Thomas voted affirmatively for the

decision.

Attest:

cretary of the Commission

Page 2
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~FEDERAL ELECTION COMMISSION
WASHINGTON. ODC 20)4b3

.'AY 9, 1'794

CERTIFIED NAIL
RETU[RN RECEIXPT REQUESTED

R. Laurence Macon, P.C.
Akin, Gump, Strauss, Hauer £ Fold, L.L.P.
1500 NationsBank Plaza
300 Convent Street
San Antonio, Texas 78205

RE: MUR 3342
Heard, Goggan, Blair

& Williams

.... Dear Mr. Macon:

On March 10, 1992 your client, Heard, Goggan, Blair &
Williams was notified that the Federal Election Commission had

~found reason to believe your client violated 2 U.S.C.
S 441a(a)(1)(A), a provision of the Federal Election Campaign Act

~of 1971, as amended.

As you may be aware, on October 22, 1993, the D.C. Circuit
* declared the Commission unconstitutional on separation of powers

grounds due to the presence of the Clerk of the House of
~Representatives and the Secretary of the Senate or their designees

as members of the Commission. FEC v. NRA PoliticalVit!Fn,
6 F.3d 821 (D.C. Cir. 1993), Peito for cert. fled, 62 U.S.L;.W.
3511 (U.S. Jan. 18, 1994) (No. 3-l5T .-Sic the-decision was
handed down, the Commission has taken several actions to comply
with the court's decision. While the Commission petitions the
Supreme Court for a writ of certiorari, the Commission, consistent
with that opinion, has remedied any possible constitutional defect
identified by the Court of Appeals by reconstituting itself as a
six member body without the Clerk of the House and the Secretary
of the Senate or their designees. In addition, the Commission has
adopted specific procedures for revoting or ratifying decisions
pertaining to open enforcement matters.

In this matter, on May 3, 1994, the Commission revoted to
find reason to believe that Heard, Goggan, Blair & Williams
violated 2 U.S.C. S 441a(a)(1)(A), and to approve the Factual and
Legal Analysis previously mailed to your client. Please refer to
that document for the basis of the Commission's decision. If you
need an additional copy, one will be provided upon request.



3. Laurence Macon, P.C.
page 2

You may rely on your prior submissions, or you may submit any
additional factual and legal materials that you believe are
relevant to the Commission's consideration of this matter.
Statements should be submitted under oath. All responses to the
enclosed Order to Submit Written Answers must be submitted within
15 days of your receipt of this Order. Any additional materials
or statements which you wish to submit should accompany the
response to this Order. In the absence of additional information,
the Commission may find probable cause to believe that a violation
has occurred and proceed with conciliation.

If you have any questions, please contact Anne A.
Weissenborn, the senior attorney assigned to this matter, at (202)
219-3400.

For the Commission,

Trevor Potter
Cha irman

Enclosure
Order to Submit Written Answers



BEFORE THE FEDERA L ELECTION CORN! B8lOI

In the Matter of )
) MUR 3342

)

ORDER TO SUBMIT WRITTEN ANISWRS

TO: Heard, Goggan, Blair a Williams
Akin, Guap, Strauss, Hauer & Feld, L.L.P.
d/o R. Laurence Macon, P.C.
1500 NationsBank Plaza
300 Convent Street
San Antonio, Texas 78205

Pursuant to 2 U.S.C. S 437d(a)(l), and in furtherance of

its investigation in the above-captioned matter, the Federal

Election Commission hereby orders you to submit written answers

to the questions attached to this Order.

Such answers must be submitted under oath and must be

forwarded to the Office of the General Counsel, Federal

Election Commission, 999 E Street, N.W., Washington, D.C.

20463, within 15 days of your receipt of this Order.
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Reard, Gogan, Blair & Williams
page 2

WEEBRIVORE, th. Chairman of the Federal Election Commission

has hereunto set his hand in Washington, D.C. on this '

day of April, 1994.

For the Commaission,

Trevor Potter
Cha irman

ATTEST:

Secr ary to the Commission

Attachment



HUR 3342
Beard, Goggan, Blair £ Williams
page 3

INSTRUCTIONS

In answering these interrogatories furnish all information,
however obtained, including hearsay, that is in possession of,
known by or otherwise available to you, including information
appearing in your records.

Each answer is to be given separately and independently, and
unless specifically stated in the particular discovery request, no
answer shall be given solely by reference either to another answer
or to an exhibit attached to your response.

The response to each interrogatory propounded herein shall
set forth separately the identification of each person capable of
furnishing testimony concerning the response given, denoting
separately those individuals who provided informational,
documentary or other input, and those who assisted in drafting the

interrogatory response.

If you cannot answer the following interrogatories in full
after exercising due diligence to secure the full information to
do so, answer to the extent possible and indicate your inability
to answer the remainder, stating whatever information or knowledge
you have concerning the unanswered portion and detailing what you
did in attempting to secure the unknown information.

Should you claim a privilege with respect to any itemus about
which information is requested by any of the following
interrogatories, describe such items in sufficient detail to
provide justification for the claim. Each claim of privilege must
specify in detail all the grounds on which it rests.

Unless otherwise indicated, the discovery request shall refer
to the time period from January 1, 1987 to December 31, 1988.

The following interrogatories are continuing in nature so as
to require you to file supplementary responses or amendments
during the course of this investigation if you obtain further or
different information prior to or during the pendency of this
matter. Include in any supplemental answers the date upon which
and the manner in which such further or different information came
to your attention.



RUR 3342
Beard, Goggan, Blair & Williams
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DEFINITIONS

For the purpose of these discovery requests, including the
instructions thereto, the terms listed below are defined as
follows:

"You" shall mean the named respondent in this action to vhom
these discovery requests are addressed, including all officers,
employees, agents or attorneys thereof.

"Persons" shall be deemed to include both singular and
plural, and shall mean any natural person, partnership, committee,
association, corporation, or any other type of organization or
entity.

tr "Identify" with respect to a person shall mean state the full

: name, the most recent business and residence addresses and the
telephone numbers, the present occupation or position of such
person, the nature of the connection or association that person
has to any party in this proceeding. If the person to be

~identified is not a natural person, provide the legal and trade
~names, the address and telephone number, and the full names of

both the chief executive officer and the agent designated to
"0 receive service of process for such person.

".nd" as well as "o"shall be construed disjunctively or
conjunctively as necessary to bring within the scope of these
interrogatories and request for the production of documents any

. documents and materials which may otherwise be construed to be out
of their scope.
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RUR 3342
Heard, Goggan, Blair & Williams
page 5

INEZlOG t03135

1. In a letter from counsel dated September 21, 1993, it was
stated that the Gephardt for President Committee ("the Committee")
was not a "client" of Heard, Goggan, Blair & Williams ("the
firm") in 1987-88 and that there was no written contract, yet
there was "an agreement" between these two entities whereby the
Committee would make full payment for services rendered. Please
explain the exact relationship between the firm and the Committee.
In addition, please identify the individual(s) at the firm and the
individual(s) with the Committee vho were directly involved in
formulating the agreement.

2. Please explain whether the expenditures made by Heard, Goggan,
kO Blair & Williams on behalf of the Committee were made as part of a

business arrangement whereby the firm was to perform certain
> non-legal services for the Committee, or whether these

expenditures were the result of the personal activities of one or
t more partners, associates or other representatives of the firm on

behalf of the Committee for which the firm paid the bills. If
neither scenario applies, please explain the situation in detail.

3. If the expenditures made by Heard, Goggan, Blair & Williams on
obehalf of the Committee were the result of personal activities of

a partner, associate and/or other representative of the firm,
~please identify the individual(s) involved.

4. With regard to the "flight account" charges of $10,895.34
7 included in the bill sent to the Committee, please identify the

individual(s) whose "travel" was involved and whether or not each
~such individual was a partner, associate or employee of the firm.

5. Please explain whether it was ordinary business practice in
1987-88 for Heard, Goggan, Blair a Williams to pay for non-legal
services for clients and others, and then to seek reimbursement,
rather than require advance payments. Did this practice extend to
payments for air travel and for hotel accommodations?

6. Please describe the firm's usual and normal billing practices
in 1987-88, particularly with regard to air travel, and identify
the individual most familiar with the firm's billing system during
that period of time.
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May 20, 1994

Ms. Ann Weisenborn
Ofieof the General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

VIA FACSIILE (202) 219--3923'

wr

Re: Heard, Goggan, Blair & Williams"*
Dear Ms. Weisenborn:

Due to counsel's recent abuem: from the state, we are hereby requesting a brief extenion
of time in which to answer the Inteuroqgatci pmpounded by the Federal Election Cmiso
to Heard, Goggan, Blair & William. Cose for Heard, Gogn Blair & Williams is also lead
counsel in a large Federal Cour ease whida km reuie the takin of depositions outside the
state of Texas on every weekday anio many weked for the last several weeks, in an effort
to complete all the ncessary depositiw beor the court imoe discovery deadline. For this
reason, Heard, Goggan, Blair & Williams will reut a short extension of time in which to
proery respond to the Intenogatories. It is expected that a two week extension will be
sufficient.

Please call to discuss this matter.

Very truly yours,

JAMES P. ROBINSON, III

JPR/sly

ic: R. Laurence Macon, P.C.

mG4~
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FEDERAL ELECTION COMMISSION

* WASHINGTON. D C 20)463

tHWY 26, 1994

James P. Robinson, III, Esquire
Akin, Gump, Strauss, Hauer & Feld, L.L.P.
1500 NationsBank Plaza
300 Convent Street
San Antonio, Texas 78205

RE: MUR 3342
Heard, Goggan, Blair

& Williams

Dear Mr. Robinson:

This letter is in response to your request, dated May 20,
1994, for an extension of two weeks to respond to the Order to
Submit Written Ansvers recently issued by the Federal Election
Commission to your client, Heard, Goggan, Blair & williams.

After considering the circumstances outlined in your letter
and during our telephone conversations yesterday, this Office has
granted your request. We vish to emphasize, however, that this
will be the only extension of time to respond we will be able to
grant or recommend to the Commission, we attempted earlier to
obtain the same information from your client by informal means,
and the firm's continuing failure to respond fully has caused a
serious interruption of our investigation. If the information
sought is not provided by the end of the allotted time, we will
promptly recommend that the Commission seek judicial enforcement
of the Order.

According to our calculations, you should have received the
May 9, 1994 letter from the Chairman of the Commission, with the
enclosed Order, on or about May 12. The fifteen day response time
provided in the Order would have resulted in the response being
due on May 27, 1994. Thus, the two week extension of time moves
the response deadline to the close of business on June 10, 1994.

If you have any questions, please contact me at (202)
219-3400.

Sincerely,

Anne A. Weissenborn
Senior Attorney



FEDERAL ELECTION COMMISSION

AASHINCTON DC 204Mt

MAY 31, 1994

Mr. Richard H. Hughes
1904 North Adams Street
Arlington, VA 22201

RE: HUR 3342

Dear Mr. Hughes:

On April 29, 1994, you were faxed a copy of the Debt
Settlement Agreement entered into between you and the Gephardt
for President Committee. This agreement addresses $3,807.45 in
expenses apparently incurred by you on behalf of the Gephardt
Committee, resulting in your having made in-kind contributions
to the Committee in excess of the $1,000 contribution limit,
and thus in violation of 2 U.S.c. s 441a(a)(l)(A).

Based upon the Debt Settlement Agreement and information
you have furnished, it is our understanding that the Gephardt
Committee asked you to furnish a plane, which was owned or
leased by a company with which you were associated, to
transport the candidate, representatives of the Committee and
yourself to Washington, D.C. after the Iowa primary in 1988.
We also understand that the $3,807.45 cited in the Debt
Settlement Agreement represented the amount which you
personally paid to the company for use of the plane.

Are these understandings accurate? If not, please
explain. In addition, please tell us how many seats there were
on the plane. We ask that you respond no later than June 15,
1994.

Thank you for your cooperation.

Sincerely,

Paralegal
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June 9, 1994

Office of the General Counsel
Fedecral Election Commission
999 E Street, N.W.
Washington, D.C. 20463

V~IA CMRRR # P 915
4 Jt'_
-'" 3

Re: In the Matter of MUR 3342; Heard, Goggn, Blair & Williams

Dear Counsel:

Please find enclosed herewith Written Answers pursuant to the Court's Order of April 5,
1994.

Please also note that the firm has designated additional counsel and a Statement ofDesignation of this additional counsl is enclosed herewith.

Very truly yours,

R. LAURENCE MACON, P.C.

JPR/sly

ic: James P. Robinson, I

294O-O0I{fecq07.sly
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liK .... 3342

OAN 01 W:.

ADDRESS8:

TELEPHONE:

MINTON. BURTON. FOSTR~R & COLLINS, P.C.
11 I00 Guadalnpe StireetI

Au stin. Texas. 78701 ,

(512) 476-4873; (512) 479-8315 (Facsimile)

The above-named individual is hereby designated as my

counsel and is authorized to receive any notifications and other

communications from the Commission and to act on my behalf before

the Commission.

June 9, 1994
Date

DZSPONDmT S KANE:

ADDRESS:

HONE PHONE:

BUS Irns 1U03-

H EARDt, GOG, BLAIR & WILLIAMS

Tenth Floor, Tower Life Building

San Antonio, Texas 78205

(210) 225-6763

'i

:i

i



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of S
S MURE 3342

TO: Office of the General Counsel 4.
Federal Election Commission I ll

999 E Street, N.W. w -
Washington, D.C. 20463

Heard, Goggan, Blair & Williams submits the following Written
Answers in response to the Commission's Order to submit Written
Answers dated April 5, 1994.

AKIN, GUMP, STRAUSS, HAUER &
FELD, L.L.P.

1500 NationsBank Plaza
300 Convent Street
San Antonio, Texas 78205
(210) 270-0800
(210) 224-3035 (Telecopier)

R. LAURENCE MACON, P.C.
State Bar No. 12787500

MINTON, BURTON, FOSTER & COLLINS
A Professional Corporation
1100 Guadalupe Street
Austin, Texas 78701
(512) 476-4873
(512) 479-8315 (Facsimile)

State Bar No. 03476000

ATTORNEYS FOR HEARD, GOGGAN, BLAIR,
& WILLIAMS



!NTZTRROGAOORYT30. 1:

In a letter from counsel dated September 21, 1993, it was
stated that the Gephardt for President Committee ("the Committee")
was not a client of Heard, Goggan, Blair & Williams ("the firm") in
1987-88 and that there was no written contract, yet there was "an
agreement" between these two entities whereby the Committee would
make full payment for services rendered. Please explain the exact
relationship between the firm and the Committee. In addition,
please identify the individual(s) at the firm and the individual(s)
with the Committee who were directly involved in formulating the
agreement.

NW2

In the letter from counsel dated September 21, 1993, wherein
it was stated that the Gephardt for President Committee ("the
Committee") was not a client of Heard, Goggan, Blair & Williams
("the firm") in 1987-88, the information intended to be conveyed
was that the services to be provided the Committee by the firm were
not legal services, so that in that sense the Committee was not a
client of the firm. The exact relationship between the firm and
the Committee was that the firm was asked to provide services
needed by the Committee in its campaign in Texas upon the agreement
that the Committee would make full payment to the firm for those
services. The individuals directly involved in formulating the
agreement were Oliver Heard at the firm, Richard Gephardt, John
O'Hanlon and other members of the campaign staff for the Committee.

Persons capable of furnishing testimony regarding this

response are Oliver Heard, Richard Gephardt, John O'Hanlon and

perhaps other members of the Committee whose names have not

presently been recalled.

The individuals who provided informational, documentary or

other input, and those who assisted in drafting the Interrogatory

Response are Oliver Heard, Greg DeWinne, Carri Baker, Stephen S.

Blair and the undersigned counsel.
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ZiIT3RAORY N. 2:

Please explain whether the expenditures made by Heard, Goggan,
Blair & Williams on behalf of the Committee were made as part of a
business arrangement whereby the firm was to perform certain non-
legal services f or the Committee, or whether these expenditures
were the result of the personal activities of one or more partners,
associates or other representatives of the firm on behalf of the
Committee for which the firm paid the bills. If neither scenario
applies, please explain the situation in detail.

The expenditures were made by the firm as part of a business
arrangement whereby the firm was to provide certain non-legal
services for the Committee. These services did include payment of
some expenses of one or more partners, associates or other
representatives of the firm which were incurred in providing
services to the Committee.

Persons capable of furnishing testimony regarding this

response are Oliver S. Heard, Jr., Richard Gephardt, John O'Hanlon

and perhaps other members of the Committee whose names have not

presently been recalled.

The individuals who provided informational, documentary or

other input, and those who assisted in drafting the Interrogatory

Response are Oliver S. Heard, Jr., Greg DeWinne, Carri Baker,

Stephen S. Blair and the undersigned counsel.



XIYIRROGATORY NO. * :

If the expenditures made by Heard, Goggan, Blair & Williams on
behalf of the Committee were the result of personal activities of
a partner, associate and/or other representative of the firm,
please identify the individual(s) involved.

As explained in Answer to Interrogatory No. 2, the
expenditures made by Heard, Goggan, Blair & Williams were made
pursuant to an agreement to provide services to the Committee for
which the Committee would make full payment. These payments did
include some expenses of one or more partners, associates and/or
other representatives of the firm which were incurred in providing
services for the Committee, namely Oliver Heard, Carri Baker, Joe
Ponce and possibly others.

Persons capable of furnishing testimony regarding this

response are Oliver S. Heard, Jr., Richard Gephardt, John O'Hanlon

and perhaps other members of the Committee whose names have not

presently been recalled.

The individuals who provided informational, documentary or

other input, and those who assisted in drafting the Interrogatory

Response are Oliver S. Heard, Jr., Greg DeWinne, Carri Baker,

Stephen S. Blair and the undersigned counsel.

INTERROGATORY NO. 4:

With regard to the "flight account" charges of $10,895.34
included in the bill sent to the Committee, please identify the
individual(s) whose "travel" was involved and whether or not each
such individual was a partner, associate or employee of the firm.

ANSWER:

The travel involved with regard to the flight account
questioned was that of Richard Gephardt, his wife Jane, and members
of his campaign organization as well as law firm partner, Oliver S.
Heard, Jr., employee Carri Baker and possibly others.



The persons capable of furnishing testimony concerning this

response are Richard Gephardt, Jane Gephardt, other unidentified

members of the campaign organization, Oliver S. Heard, Jr. and

Carri Baker.

The individuals who provided informational, documentary or

other input and those who assisted in drafting the Interrogatory

Response are Oliver S. Heard, Jr., Carri Baker, Greg DeWinne,

Stephen S. Blair and the undersigned counsel.

IMTERROG;ATORY NO.* 5:

Please explain whether it was ordinary business practice in
1987-88 for Heard, Goggan, Blair & Williams to pay for non-legal
services for clients and others, and then to seek reimbursement,
rather than require advance payments. Did this practice extend to
payments for air travel and for hotel accommodations?

nlm:
It was ordinary business practice in 1987-88 for Heard,

Goggan, Blair & Williams to pay for non-legal services for clients
and others and then to seek reimbursement, rather than require
advance payments, including payments for air travel and for hotel
accommodations where reimbursement for such advance payment was
agreed upon between the clients and others.

The persons capable of furnishing testimony concerning this

response are Oliver S. Heard, Jr., Greg DeWinne, Stephen S. Blair.

The individuals who provided informational, documentary or

other input, and who assisted in drafting this Interrogatory

Response are Greg DeWinne, Stephen S. Blair and the undersigned

counsel.



IZRRlOG&?ORY NO. 6 :

Please describe the firm's usual and normal billing practices
in 1987-88, particularly with regard to air travel, and identity
the individual most familiar with the firm's billing system during
that period of time.

The firm's usual and normal billing practices in 1987-88,
particularly with regard to air travel, was that the firm did not
bill clients for air travel because the firm's contracts with most
of their clients did not entitle the firm to seek reimbursement for
their expenses. Greg DeWinne is the individual most familiar with
the firm's billing system during 1987-88.

The persons capable of furnishing testimony concerning this

response are Oliver S. Heard, Jr., Greg DeWinne, Stephen S. Blair.

The individuals who provided informational, documentary or

other input, and who assisted in drafting this Interrogarory

- Response are Greg DeWinne, Stephen S. Blair and the undersigned

~counselI.

AKIN, GUMP, STRAUSS, HAUER &
FELD, L.L.P.

~1500 NationsBank Plaza
• 300 Convent Street

San Antonio, Texas 78205
. (210) 270-0800

(210) 224-2035 (Telecopier)

R. L~AU RENCE MACON, P.C.
State Bar No. 12787500



NINTON, BURTON, FOSTER & COLLINS
A Professional Corporation
1100 Guadalupe Street
Austin, Texas 78701
(512) 476-4873
(512) 479-8315 (Facsimile)

State Bar No. 03476000

ATTORNEYS FOR HEARD, GOGGAN, BLAIR
& WILLIAMS

CERTIFICATE 01, SERVICE

A copy of the foregoing Written Answers has been set by
certified mail, return receipt requested, to the Office of the
General Counsel, Federal Election Comm'jq~ion, 999 E Street, N.W.,
Washington, D.C. 20463, on this the day of June, 1994.

R.LUENEMCON, P.C.



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 3342

AFFIDAVIT OF STEPHEN S. BLAIR

STATE OF TEXAS

COUNTY OF BEXAR

BEFORE NE, the undersigned authority, on this date personally
appeared STEPHEN S. BLAIR, known to me to be the person whose name

is subscribed to this affidavit, and after being by me duly sworn,

according to law upon her oath, deposed and stated as follows:

1. My name is Stephen S. Blair. I am over 18
years of age, of sound mind and competent in
all respects to make this Affidavit. I am a
partner in the law firm of Heard, Goggan,
Blair & Williams. I am duly authorized to
make this Affidavit.

2. I have read the
the Federal
Interrogator ies.
Heard, Goggan,
Interrogator ies,
correct to the
belief.

attached Written Answers to
Elections Commission's
The Written Answers of

Blair & Williams to such
as attached, are true and
best of my information and

3. I do not have personal knowledge of theunderlying events described in these written
answers. However, due to my position as a
partner in the law firm of Heard, Goggan,
Blair & Williams and due to my review of the
records of Heard, Goggan, Blair & Williams, I
have sufficient knowledge and information to
swear to the veracity of aid Answers. 9

SUBSCRIBED AND SWORN TO EFORE NE on this the dyo
June, 1994, to certify which wi ess my hand d seal of office.

The State of Texas
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In the Matter of )SJJTV
)

Kats, Kutter, Haigler, Alderman, )
Eaton, Davis & Marks ) MUR 3342

Svann & Haddock)
Trammell Crow Asset Company, Inc. )

GENRA COIJW1L' S REPORT

I. BACKGROUND

On February 25, 1992, the Commission found reason to

believe that Katz, Kutter, Haigler, Alderman, Eaton, Davis &

Marks ('Katz, Kutter'), and Swann&£ Haddock violated 2 U.S.C.

S 441b and that Tramell Crow Asset Company violated 2 U.s.c.

S 441a(a)(1)(A) by incurring expenses on behalf of the Gephardt

for President Committee ('the Committee'). (Attachment 1).

These determinations arose out of the Commission's i

consideration of debt settlement agreements entered into by

these entities with the Committee.i

This report contains recommsendations to assure that this

matter conforms to the court's opinion in FEC v. NR Political

Victory Fund, et el., No. 91-5360 (D.C. Cir. Oct. 22, 1993).

For reasons set forth below, several recommendations have

changed from those acted upon by the Commission in 1992.

II. ANALYSIS

2 U.S.C. S 441b(a) provides that it is unlawful for any

corporation to make a contribution or expenditure in connection

with any federal election. The term "contribution" shall
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include any direct or indirect payment, distribution, loan,

advance, deposit, or gift of money, or any services to any

candidate, campaign committee, or political party or

organization, in connection with any election for federal

office. 2 U.S.C. S 441b(b)(2).

A. Katz, Kutter

In his response to the Commission's initial reason to

believe determination, Mr. Allan Katz stated that to the best

of his knowledge the firm's expenditures on behalf of the

Committee totaling $5,454.62, which are identified in the

Factual and Legal Analysis, were expenses that were incurred by

another firm, Swann & Haddock, on behalf of the Committee prior

to November 1, 1987. Shortly after that date, certain members

of the Svann & Haddock law firm left to create the new firm now

known as Katz, Kutter, Haigler, Alderman, Eaton, Davis a Marks,

P.A. This new firm purchased certain assets and assumed

certain obligations of Swann £ Haddock.

Katz, Kutter tried on numerous occasions to collect

reimbursements for payments of the outstanding debts incurred

by Swann & Haddock on behalf of the Committee, first from Swann

a Haddock and then from the Committee. These attempts were

unsuccessful. Katz, Kutter assertively treated the Committee

as any other debtor and ultimately chose to accept a lower

paymaent in settlement of the debt. Mr. Katz states that

sometime in 1990 Swarn & Haddock went out of business.
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This Office recommds that the Commission revote to

find reason to believe that Katz Kutter violated 2 U.S.C.

S 441b. However, based on the fact that the obligations on

behalf of the Commaittee were not originally those of Katz,

Kutter, but were assumed when the newly created firm purchased

the assets of Swarm & Haddock, this Office also recommends that

the Commission take no further action against Katz, Mutter,

send an admonishment letter, and close the file as to this

respondent.

B. Svarn & Haddlock

Swann & Haddock assumed responsibility for expenses of

the Committee totaling $2,930.00 over and above those involved

in the Katz, Mutter expenditures. This Office has made several

attempts to contact Svann & Haddock by mail and telephone.

Local listings for Orlando, Florida do not contain a telephone

number for Svann & Haddock. we have contacted the Department

of State of Florida, which cannot tell if this firm is still an

active business; Mr. Katz, however, has stated that Swann &

Haddock went out of business sometime in 1990. This Office

concludes that Swann & Haddock is no longer a operating

business, and, therefore, recommends that the Commission take

no action and close the file as to this respondent.

C. Trammell Crow Asset Company, Inc.

The Commission originally found reason to believe that

the Trammell Crow Company had violated 2 U.S.C. 5 441a(a)(l)(A)

by making an apparent in-kind contribution to the Committee in

the form of a trip on a company airplane on February 19, 1988.
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This determination was based upon the understanding that this ,..

company was operating as a partnership at the time the

contribution was made. Since that time counsel for Trammell i

Crow has stated that the Trammell Crow Company is now called i

the Trammell Crow Asset Company. Counsel also indicated that i

this respondent was a corporation, not a partnership. Thus, i
the receipt of a contribution from this company would result in

a violation of 2 U.S.C. S 441b. i

Pursuant to 11 C.F.R. $ 114.9(e)(l),

a candidate, candidate's agent, or person traveling
on behalf of a candidate who uses an airplane which
is owned or leased by a corporation . . . other than
a corporation . . . licensed to offer commercial
services for travel in connection with a Federal
election must, in advance, reimburse the
corporation •. -i

(i) In the case of travel to a city served by "
regularly scheduled commercial service, the
first class air fare: ~

(ii) In the case of travel to a city not served
by a regularly scheduled commercial service,
the usual charter rate.

The Trammell Crow Asset Company responded to the i

Commission's original reason to believe finding, stating that

the Committee had requested use of Trammell Crow's aircraft for ii

Committee officials. The trip involved a flight from Dallas,

Texas to Marshall, Texas and on to St. Paul, Minnesota on

February 19, 1988. Six persons from the Gephardt campaign were

accommodated, including the candidate. The Commilttee

calculated the price of the air fare based on first-class

quotes of $656 per passenger and advised Trammnell Crow to

submit a bill for $3,936.00 for reimbursement as payment in
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full for the Committee's use of the aircraft. Trammell Crow
made several attempts to obtain payment; however, it became

evident that the Committee would be unable to pay the debt

owed. Therefore, Trammell Crow and the Committee entered into

a debt settlement agreement in the amount of $393.

Trammaell Crow requested to enter into pre-probable cause

conciliation on April 17, 1992. This Office recommends that

the Commaission find reason to believe that the Trammell Crow

Asset Company violated 2 U.s.c. S 441b, approve the attached,

revised Factual and Legal Analysis (Attachment 2), and

determine to enter into pre-probable cause conciliation with

the Corporation.

III. RZCOKNBUDATIOMS

1. Find reason to believe that Katz, Kutter, Haigler,
Alderman, Eaton, Davis & Marks violated 2 U.S.C. S 441b,
approve the Factual & Legal Analysis attached to the
General Counsel's Memorandum to the Commaission dated
February 14, 1992 in DSR *90-16 & MUM 3342, determine to
take no further action as to this respondent, approve
the sending of an admonishment letter, and close the
file as to this respondent.

2. Take no action against Swann & Haddock and close the
file as to this respondent.
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3. Find reason to believe that ?rammell Crow AssetCompany violated 2 U.s.c. S 441b, approve the attached
Factual & Legal Analysis, determine to enter intopre-probable cause conciliation with this respondent,
and approve the attached proposed conciliation
agreement.

4. Approve the appropriate letter.

General Counsel

Attachments

.... 1. Certification of reason to believe finding.
2. Revised Factual and Legal Analysis to be sent

-- to Trammel Crow Asset Company.3. Proposed conciliation agreement with Traumel Crow Asset
- Company.

Staff assigned: Anne Weissenborn/iClinett Short



BEFORE THE FEDERAL ELECTION COMMISSION

Zn the Matter of

Katz, Kutter, Uaigler, Alderman,Eaton, Davis & Marks;
Svann & haddock;
Trammell Crow Asset Company, Inc.

MUR 3342

CERTIFICATION

I, Marjorie N. Eamons, Secretary of the Federal Election

Commission, do hereby certify that on July 6, 1994, the

Commission decided by a vote of 6-0 to take the following

actions in mUE 3342:

1. Find reason to believe that Katz, Kuttor,
Haigler, Alderman, Eaton, Davis & Marks
violated 2 U.S.C. S 441b, approve the
Factual and Legal Analysis attached to the
General Counsel's Memorandum to the
Commission dated February 14, 1992 in DSR
*90-16 & MUR 3342, determine to take no
further action as to this respondent, approve
the sending of an admonishment letter, and
close the file as to this respondent.

2. Take no action against Swann & Haddock and
close the file as to this respondent.

(continued)



Federal Election Commission
Certification for MUR 3342
July 6, 1994

3. Find reason to believe that Trammell Crow
Asset Company violated 2 U.S.C. S 441b,
approve the Factual and Legal Analysis,
determine to enter into pre-probable cause
conciliation with this respondent, and
approve the proposed conciliation agreement,
as recommended in the General Counsel's
Report dated June 30, 1994.

4. Approve the appropriate letter, as
recommended in the General Counsel's Report
dated June 30, 1994.

Page 2

Commissioners Aikens, Elliott, McDonald, McGarry, Potter,

and Thomas voted affirmatively for the decision.

Attest:

Date
Secretary of the Commission

Received in the Secretariat: Thur., June 30, 1994Circulated to the Comission: Thur., June 30, 1994
Deadline for vote: Wed., July 06, 1994

ack

11:11 A.M.
4:00 P.M.
4:00 P.M.



S F[D[ERAL [LECT ION COMMISSION

July 12, 1994
Edward 3. Haddock, Jr.
390 N. Orange Avenue
Orlando, FL 32802

RE: MUR 3342

Dear Mr. Haddock:

On March 10, 1992, you were notified that the FederalElection Commission found reason to believe that the law firm
of Swann & Haddock violated 2 U.S.c. s 441b. As of yet, no
response to this notification has been received.

After considering the circumstances of this matter, theCommission determined on July 6, 1994, to take no further
action and close the file as it pertains to Swann & Haddock.
The file will be made public within 30 days after this matter
has been closed with respect to all other respondents involved.

You are advised that the confidentiality provisions of2 U.S.c. S 4379(a)(12)(A) still apply with respect to all
respondents still involved in this matter. The Commission will
notify you when the entire file has been closed.

The Commission reminds you that by incurring expenses onbehalf of the Gephardt for President Committee, Swann & Haddock
appears to have violated 2 U.s.c. S 441b. You should takesteps to ensure that this activity does not occur in the
future.

If you have any questions, please contact me at (202)
219-3684.

Sincerely,

Anne Weissenborn
Senior Attorney



~FEDERAL ELECTION COMMISSION
July 14, 1994

Allan 3. Rats, Esquire
Katz, Kutter, Haigler, Alderman, Davis

10ELt Coll &II*34Wauite 1200
Talahassee, FL 32301

33B: MUR 3342

Dear Mr. Katz:

On February 25, 1992, the Federal Election Commission
found that there is reason to believe that your law firm, Katz,
Kutter, Haigler, Alderman, Davis, Marks & Rutledge violated
2 U.S.C. S 441b.

The Commission has taken several actions to comply with
the requirements of the court's decision in FEC v. NRA
Political Victory Fund, No. 91-5360 (D.C. Cir. Oct. 22, 1993).
Vhile the Commission awaits Supreme Court consideration of this
decision, the Commission, consistent with that opinion, has
remedied any possible constitutional defect identified by the
Court of Appeals by reconstituting itself as a six member body
without ex officios. In addition, the Commission has adopted
specific procedures for re-voting or ratifying decisions
pertaining to open enforcement matters. As a result, the NRA
decision does not further affect this enforcement action.

In this matter, on July 6, 1994, the Commission re-voted
to find reason to believe that Katz, Kutter, iaigler, Alderman,
Davis, Marks & Rutledge violated 2 U.S.C. S 441b, and to
approve the Factual and Legal Analysis previously mailed to
you. Please refer to that document for the basis of the
Commission's decision. If you need an additional copy, one
will be provided upon request.

After considering the circumstances of this matter, the
Commission also determined on July 6, 1994, to take no further
action and close the file as it pertains to your firm. The
file will be made public within 30 days after this matter has
been closed with respect to all other respondents involved.
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You are advised that the confidentiality provisions of2 u.s.c. $ 437 9 (a)(12)(A) still apply with respect to all
respondents still involved in this matter. The Commission will

n~tlfy you when the entire file has been closed.

5the Coamissios minds you that by ~jcurrlng expx~n~e. onbehalf of the Gephardt for president C:ommi ee, Four law flra
appears to have violated 2 U.s.c. S 441b. You should take
steps to ensure that this activity does not occur in the

future.•

If you have any questions, please contact Anne
Weissenborn~ at (202) 219-3684.

tS ierely,

Tr~r Potter

Cha irman

4q

' '' ;' " ". :,., 'i ",'./ ,' ..
• .,,

.

i!



~July 14, 1994

3. Todd Johnson, Esquire
Jones, DSy, Reavis a Pogue
1450 G Street. NW
Washington. DC 20005-208

RE: NUR 3342

Trammell Crow Asset Company

DeaC Mr. Johnson:

On February 25, 1992, the Federal Election Commission found
reason to believe that the Trammell Crow Company, now the Trammell
Crow Asset Company, violated 2 U.s.c. S 441a(a)(1)(A).

The Commission has taken several actions to comply with the

requirements of the court's decision in FEC v. NRA Political
Victory Fund, No. 91-5360 (D.C. Cir. Oct. 22, 1.. 993). While the

oiiion awaits Supreme Court consideration of this decision,
the Commission, consistent with that opinion, has remedied any
possible constitutional defect identified by the Court of Appeals

by reconstituting itself as a six member body without ex off icios.
In addition, the Commission has adopted specific procedures for
re-voting or ratifying decisions pertaining to open enforcement
matters. As a result, the NRA decision does not further affect

this enforcement action.

In this matter, on July 6, 1994, the Commission re-voted to

find reason to believe that Trammell Crow violated 2 U.S.C.

S 441b, and to approve the enclosed Factual and Legal Analysis.
At your request, on July 6, 1994 the Commission also determined to

enter into negotiations directed towards reaching a conciliation
agreement in settlement of this matter prior to a finding of
probable cause to believe. Enclosed is a conciliation agreement

that the Commission has approved in settlement of this matter. If

your client agrees with the provisions of the enclosed agreement,
please sign and return it, along with the civil penalty, to the
Commission. In light of the fact that conciliation negotiations,
prior to a finding of probable cause to believe, are limited to a
maximum of 30 days, you should respond to this notification as
soon as possible.



ft. Todd Johnson
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it you have any questions or suggestions for changes in the
agreement, or if you wish to arrange a meeting in connection with
a mutually satisfactory conciliation agreement, please contact
Anne Weissenborn at (202) 2l9-3400.

Sincerely,

Pter
Cha irman

Enclosure
Conciliation Agreement
Factual and Legal Analysis



FEDERAL ELECTION COMMISSION

FACTUAL AND LEGAL ANALYSIS

RESPONDENT: Tramml Crow Asset Company, Inc. ikUR 3342

The Gephardt for President Committee ("the Comulittee")

subgitted to the Federal Election Commission a debt settlement

agreement signed on August 28, 1989, on behalf of Trammel Crow

Asset Company, Inc., with regard to $3,936 in debts owed by the

Committee to this firm. The debt settlement agreement stated

that the purpose of the obligation was "Air Travel." Pursuant

to the agreement, the firm agreed to accept $393.60, or 10% of

the outstanding balance, in settlement. Thus, $3,542.40 was

not to be repaid.

2 U.S.C. S 441b(a) provides that it is unlawful for any

corporation to make a contribution or expenditure in connection

with any federal election. The term "contribution" shall

include any direct or indirect payment, distribution, loan,

advance, deposit, or gift of money, or any services to any

candidate, campaign committee, or political party or

organization, in connection with any election for federal

office. 2 U.S.C. S 441b(b)(2).

Corporations may settle or forgive debts if such

settlement or forgiveness is considered commercially

reasonable, one criterion for which is that the debt must have

been incurred in the ordinary course of business. Former

11 C.F.R. S 114.10 and present 11 C.F.R. SS 116.3 and 116.4.
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According to documentation provided by the Committee, the

amount owed Trammel Crow was for a plane trip from Dallas,

Texas to Minneapolis, Minnesota on February 19, 198, by the

candidate and five other individuals. The amount was based

upon first class quotes of $656 per passenger.

There is no indication that Trammel Crow was in the

business of providing air transportation in 1988. Thus, the

original amount of the debt of $3,936 became a contribution to

the Committee by the corporation. There is reason to believe

that Trammel Crow Asset Comp~any. Inc. violated 2 U.S.C. S 441b.



F w ' i i '',i:

In the Matter of

Gephardt for President Committee
S. Lee Rling, as treasurer
Gephardt in Congress Committee
John R. Tumbarello, as treasurer
Iowa Democratic Party (Federal Division)
Mary Maloney, as treasurer
Richard A. Gephardt
Heard, Goggan, Blair a Williams
Richard Hughes

)
)
)
)

MUR 3342

GENERAL COUNSEL' S REPORT
The Office of the General Counsel is prepared to close the

investigation in this matter as to the Gephardt for President

Committee and S. Lee Kling, as treasurer; the Gephardt in Congress

Committee and John R. Tumbarello, as treasurer; the Iowa

Democratic Party (Federal Division) and Nary Maloney, as

treasurer; and Richard A. Gephardt, based on the assessment of the

information presently available.

General Counsel

V

BEFRE HEFEDR~l 3ECOU ~mE~jS .

Date



;. RECEIVED
' " FEDERAL ELECT!J~

COMM4SSt0N

4 FEL)RAL ELEC ,ON COMMISSIU $ECIETA3

Robert I'. Bauer, leLir.
Judith L. Corley, Esquire
Perkins Coie

•1 ft@atb Street, NW
WashingtOn, DC 2600S 1011

RE: MUR 3342
+ Gepbardt for President

Committee
+ ,,m~muenm __,__ S . K1An +ptreasurer

Dear Mr. Bauer and Ms. Corley:

Based on information ascertained in the normal course of
carrying out its supervisory responsibilities, on April 16, 1991,
the Federal Election Commission, in the context of NUR 3111, found
reason to believe that the Gephardt for President Committee ("the
Committee") and S. Lee Kling, as treasurer, violated 2 U.S.C.
S 441a(a)(f), and instituted an investigation in this matter.
On October 1, 1991, in the context of MUR 3342, the Commnission
found reason to believe that the Committee and Mr. Rling, as
treasurer, violated 26 U.S.C. S 9035(a) and 2 U.S.c.
S 441a(b)(l)(A) by exceeding the statutory limitations on state by
state expenditures by a presidential candidate who accepts public
campaign funds pursuant to 26 U.S.C. S 9033. On this date the
Comission merged MUR 3342 with MUR 3111.

Later, on February 22, 1992, during its consideration of Debt
Settlement Request 90-16, the Commission found reason to believe
that the Committee and Mr. Kling, as treasurer, violated 2 U.S.C.
S 441a(f) and S 441b by accepting excessive and prohibited in-kind
contributions in the form of advances. Finally, on June 29, 1993,
the Commission found reason to believe that the Committee and
Mr. Kling, as treasurer, violated 2 U.S.C. $ 441a(f) by knowingly
accepting an impermissible transfer from the Gephardt in Congress
Committee and an excessive in-kind contribution from the Iowa
Democratic Party (Federal Division), and 2 U.S.C. S 434(b)(3)(B)
by failing to report the contribution from the Iowa Democratic
Party.

After considering all the evidence available to the
Commission, the Office of the General Counsel is prepared to
recommend that the Commission find probable cause to believe a
violation has occurred.



Robert F. Bauer, EsquireJudith L. Corley, Esquire
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iThe Commission may or may not approve the General Counsel's
recommendation. Submitted for your review is a brief stating the
positis .f the General Counsel on th. legal and factual issues of
the case. Within 15 days of your receipt of this notice, you may
file with the Secretary of the Commission a brief (ten copie¢s if
posi~*) *eting your position om the issues and replyiflb the
brief of the General Counsel. (Three copies of such brief should
also be forwarded to the Office of the General Counsel, if
possible.) The General Counsel's brief and any brief which you
may submit will be considered by the Commission before proceeding
to a vote of whether there is probable cause to believe a

If xou are unable to file a responsive brief within 15 days,
you may submit a written request for an extension of time. All
requests for extensions of time must be submitted in writing five
days prior to the due date, and good cause must be demonstrated.
In addition, the Office of the General Counsel ordinarily will not
give extensions beyond 20 days.

A finding of probable cause to believe requires that the
Office of the General Counsel attempt for a period of not less
than 30, but not more than 90 days, to settle this matter through
a conciliation agreement.

Should you have any questions, please contact Anne A.
Weissenborn, the senior attorney assigned to this matter, at (202)
219-3400.

Sincerely, /

>q.awrence M. Noble
_ General Counsel

Enclosure
Brief



BEFORE THE FEDERAL ELECTION COMI~qSSION

In the Matter of )

) MUM 3342Gephardt for President Committee )
S. Lee Rling, as treasurer )

GEUZUAL CO!8ELr'8 331TEV

I. STATBEMT OF THE CASE

The Gephardt for President Committee ("the Commtttee or "the

Congressman Richard A. Gephardt for his campaign for nomination to
the office of President of the United States in 1987-88. As a

presidential candidate, Congressman Gephardt accepted public

matching funds pursuant to 26 U.S.C. 9031, et seq., and the

Commaittee was therefore subject to an audit by the Commission

pursuant to 26 U.S.C. S 9038.

On April 16, 1991, in the context of MUR 3111, which arose

from the Commission's audit, the Commission found reason to

believe that the Committee and S. Lee Rling, as treasurer, had

violated 2 U.S.C. 5 441a(f) by accepting excessive contributions

totaling $73,980 from 133 individuals. On October 1, 1991, in the

context of MUR 3342, which also originated as an audit-related

referral, the Commission found reason to believe that the

Committee and Mr. Rling, as treasurer, had violated 26 U.S.C.
9035(a) and 2 U.S.c. S 441a(b)(1)(A) by exceeding the statutory

limitations on state by state expenditures by a presidential

candidate who accepts public campaign funds pursuant to 26 U.S.C.



$ 9033. On this latter date the Commission merged MUR 3342 with

MUR 3111.

On February 25, 1992, during its consideration of Debt

Settlement Request 90-16, the Commission found reason to believe

that the Committee and Mr. Kling, as treasurer, had violated

2 U.s.c. s 441a(t) by accepting excessive contributions in the

form of advances from the law firm of Heard, Goggan, Blair and

Williams, the Trammell Crow Company, the Beryl Anthony for

the Slattery for Congress Committee, and six individuals, and

added these violations to those already at issue in MUR 3342. On

the same date the Commission also found reason to believe that the

%., Committee and Mr. Kling, as treasurer, had violated 2 U.S.c.

_ | 441b(a) by accepting contributions in the form of advances from

the law firm of Katz, Kutter, Haigler, Alderman, Davis, Marks and

Rutledge and the law firm of Swann & Haddock, and again added

r these violations to those at issue in MUR 3342.

C" Finally, on June 29, 1993, the Commission found reason to

ur)
believe that the Committee and Mr. Kling, as treasurer, had

violated 2 U.S.C. S 441a(f), first by knowingly accepting an

impermissible transfer of $50,000 from the Gephardt for Congress

Committee, and secondly by knowingly accepting an excessive

in-kind contribution valued at $10,000 from the Iowa Democratic

Party (Federal Division). The Commission also found reason to

believe that the Committee and Mr. Kling had violated 2 U.S.C.

S434(b)(3)(B) by failing to report the contribution from the Iowa

Democratic Party. The $10,000 at issue was to be added to the
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amount by which the Committee had exceeded its expenditure

limitation for Iowa.

II. ANALYSIS

A. Receipt of Excessive Direct Contributions

1. The Law

2 U.S.C. S 441a(a)(1)(A,) limits to $1,000V er election the

amount which any person may contribute for the purpose of

influencing a federal election. 2 U.S.C. S 431(11) defines

"person" to include an indtviduel#,-partnev~bip~eoie ~.

association, corporation, labor organization, or any other

organization or group of persons . .. ." U.S.C. S 441a(f)

prohibits candidates and political committees from knowingly

accepting contributions in excess of the limitations established

at 2 U.S.C. S 441a(a).

11 C.F.R. S 103.3(b)(3) states that contributions which on

their face exceed the contribution limitations, and contributions

which, when aggregated with other contributions, exceed the

limitations, may either be deposited into a committee's account or

returned to the contributor. If deposited, the treasurer may

request reattribution to another person or redesignation to

another election by the contributor in accordance with 11 C.F.R.

S 110.1. If no reattribution or redesignation is obtained, the

treasurer must refund the contribution within sixty days of its

receipt. 11 C.F.R. $ 110.i(k)(3) permits the reattribution of

joint contributions if, within sixty days of receipt, the

contributors provide a written reattribution of the contribution

which has been signed by each contributor, and which states the
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amount to be attributed to each contributor in situations in which

an equal attribution is not intended.

2. Factual and Legal Atnalysis

In the present matter the audit of the Committee's records

indicated that the Committee had received contributions from

133 individuals who had exceeded their contribution limitations by

a combined total of $73,980. Of this amount $51,010 had been

refunded as of the completion of the audit, but not within sixty

days of the dates of thb~contr _u - Yhe4emm* h- --gw_.,

obtained reattribution statements for the remaining $22,970g

however, these statements were not dated, thus making it

impossible to ascertain whether the reattributions had been

obtained within the sixty days permitted by the regulations.1

The Committee has not challenged the facts upon which the

Commission's reason to believe determination was based. In a

letter dated July 6, 1992, counsel included the receipt of

excessive contributions "from other persons" as one of the issues

which the Committee would no longer contest, but which it would

raise again in the context of conciliation. However, as a result

of information received from one of the individual respondents in

this matter, Edmund B. Reggie, it appears that a $1,000

contribution attributed to him was in fact made by his son,

thereby reducing by that amount the excessive direct contributions

from individuals accepted by the Committee. The remaining total

is $72,980.

1. Because the Committee was not involved in the general
election, no redesignations were possible.
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3. Conclusion

This Office recommends that the Commission find probable

cause to believe that the Gephardt for President Committee and

S. Lee Rling, as treasurer, violated 2 U.s.c. s 441a(f) by
knowingly accepting excessive contributions totaling $72,980.

3. 3zcessvo Transfer froam the G~lkardt is Co--gress ca--itt-.

The Presidential Committee registered with the Commission on

March 9, 1907. The Gephardt in Congress Committee (mthe

Cong r.eoa RBek4lt..~tIs ,a dtdato' s pc inipe&.eapedt

committee for his 1988 campaign for re-election to the United

States House of Representatives; later, in a Statement of

Organization filed on February 10, 1989, the same committee was

designated his principal campaign committee for the 1990

congressional campaign. On December 12, 1988, the Congressional

Committee declared a surplus of funds and transferred $50,000 to

the Presidential Committee. During the audit of the Presidential

Committee questions arose as to whether this transfer constituted

an excessive contribution. On June 29, 1993, the Commission found

reason to believe that an excessive contribution had been

received.

1. The Law

Generally, transfers of funds between candidate committees are

subject to the $1,000 limitation on contributions set forth at

2 U.S.C. S 441a(a)(1)(A) and in the Commission's regulations at

11 C.F.R. 55 110.1 and 110.2. Knowingly accepting transfers in

excess of these limitations results in violations of 2 U.S.C.

S 441a(f).
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As an exception to this general rule, neither the Federal

Election Campaign Act ("the Act") nor the Commission's regulations

limits the transfer of funds between a candidate's previous federal

campaign committee and his or her current federal campaign

committee, provided that the funds do not include contributions

which would violate the Act. 11 C.I.. I l0.3(a)(2)(iv)(196S)g

11 C.F.R. S l10.3(c)(4)(1994). The Act and the regulations also

permit unlimited transfers between the principal campaign

co iml :- -alJ1t f *v £ offdoes in th. same .... ,..

election cycle as long as: such transfers are not made while the

candidate is actively seeking election to more than one office; the

contributions making up the transfer would not, when aggregated

with contributions from the same persons to the committee receiving

the transfer, result in excessive contributions; and the candidate

has not received funds pursuant to Title 26, U.s. Code. 2 U.s.c.

S 441a(a)(5)(c) and 11 C.F.R. $ 110.3(a)(2)(v)(A)-(C) (1988);

11 C.F.R. S 1lO.3(c)(5)(i), (ii) and (iii)(1994). The requirements

for entitlement to unlimited transfers between committees active in

the same election cycle are thus more stringent than those for

transfers between committees active in different election cycles.

2. Factual and Legal Analysis

The 1988 general election was held on November 8. As stated

above, the transfer of $50,000 here at issue took place on

December 12, 1988. In a letter to the Clerk of the House of

Representatives dated March 21, 1989, the treasurer of the

Congressional Committee stated: "This letter is to confirm that the

Gephardt-In-Congress Committee . . . declared a surplus of funds in
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its congressional re-election campaign from 1988. This campaign

fund surplus allowed us to transfer $50,000.00 to the Gephardt for

President Committee, Inc., and transfer was made on December 12,

1988."

The Interim Addendum to the Final Audit Report sent to the

1II eidentia1 Committee by the Commission on August 6, 1991

questioned the legality of the $50,000 transfer in light of the

requirements of 11 C.F.R. S 110.3(a)(2)(v)(1988) and the

that the Presidential Comittee either provide evidence that the

transfer was permissible or refund the $50,000 to the Congressional

Committee. In response, the Presidential Committee asserted that

the transfer had not been made between the campaign committees of a

candidate seeking election to more than one federal office in the

same election cycle, the situation addressed by 11 C.F.R.

110.3(a)(2)(v)(1988). Rather, the transfer had assertedly been

made between Congressman Gephardt's then current congressional

committee for the 1989-90 election cycle and his previous 1988

presidential committee. On this basis the Presidential Committee

concluded (1) that the regulation governing this transfer was

11C.F.R. $ ll0.3(a)(2)(iv)(1988), not the more exacting 11 C.F.R.

5 l1O.3(a)(2)(v)(1988), and (2) that the transfer was not subject

to the general $1,000 statutory limitation because it met the

requirements of Section 110.3(a)(2)(iv)(1988).

The Commission found reason to believe the Committee had

violated 2 U.S.C. 5 441a(f) by knowingly accepting an excessive

transfer from the Congressional Committee. This determination was



based, first, upon the conclusion that the applicabl, regulation

with regard to the transfer was 11 C.F.R. $ t10.3(a)(2)(v)(1988)

because the source of the transfer had been the 1988 Congressional

Committee, not the 1990 Congressional Committee. Secondly, the

Commission concluded that the transfer had failed to meet two of

the criteria set forth in the operative regulation.

a. Identity of Transferring Comittee

Identification of the regulation applicable to the transfer at

issu. demadsapoa prior idontificat~on of the transfoeriQg

committee. In response to the Interim Addendum, the Presidential

Committee argued that the 1988 Congressional Committee had

completed its work by the time of the $50,000 transfer on December

12, 1988, and that Congressman Gephardt was by then already a

2candidate for the 1990 elections. Therefore, the transfer was

assertedly "between the candidate's previous campaign committee

[GPCJ and his currently registered committee [GIC]."

In response to the Commission's reason to believe

determinations, the Presidential Committee and the Congressional

Committee correctly state that a principal basis for the

Commission's conclusion that the 1988 Congressional Committee was

the source of the transfer is the fact that the Congressional

Committee made operating expenditures totaling $53,168.10 after it

transferred the $50,000 to the Presidential Committee. In its 1988

2. The candidate's Statement of Candidacy for the 1990 election
was deposited in regular mail on February 2, 1989. The Office of
the Clerk of the House of Representatives did not receive this
Statement until February 10, 1989. Reports and statements sent by
regular mail are filed on the date they are received. See
11 C.F.R. $ 100.19(b).
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Year-End Report the Congressional Committee reported all of these

post-transfer expenditures as being for the "General' election

campaign. Examples include:

aeeDate Paid Amount Purpose

Mark Lougabaugh 12/13/88 450.52 reimbursement: travelAmerican Express 12/19/88 963.72 audio and video tapesg
Services-.cmpign vanTelephone Contact, 12/19/68 5,000.00 phone bank services

Inc. 12/20/88 5,000.00 phone bank services
Doak, Shrum & 12/20/88 34,000.00 consulting services
Associates

The fact that these expenditures were made in connection with

© the 1988 campaign is evidence that the 1988 Congressional Committee

; was a functioning entity at least through mid-December, 1988. It

-- would, therefore, follow that the 1988 Congressional Committee was

the source of the December 12, 1988 transfer of $50,000 to the

Presidential Committee.

The joint response to the Factual and Legal Analysis which

, accompanied the notifications of the Commission's reason to

~~believe findings contains several misunderstandings. First, the !
~response discusses at length the Analysis' citation of 11 C.F.R.

O S ll0.l(b)(3), which permits the acceptance of contributions

designated for a past election if net debts remain to be paid.

It concludes that this citation is not relevant unless the 1988

Congressional Committee had net debts outstanding and chose to

receive funds for the election already passed. (Emphasis in

original.) The response also contains the statement that "[t~he

General Counsel's report assumes that GIC continued to raise funds

after the date of the election to retire net debts." Respondents
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argue that the Congressional Committee did not have to raise funds

after the election, or accept a $40,000 transfer from the Gephardt

Committee (see discussion below), in order to pay expenses from

the 1988 election. The response states:

The Congressional campaign budgeted to cover its
own expenses -- accurately, as demonstrated by its
year-end positive balance. St cse to ass its
surplus to assist a committee, GPCD that [sici
little or no hope of raising funds to retire
substantial debts and obligations.

In fact, no assumption was made in the Analysis as to whether

or not the Congressional Committee had continued to raise funids

into December, 1988 for 1988 election purposes, although the

Committee's 1988 Year-End Report shows a total of $1,750 as having

been received for the "General" election. Rather, the citation to

Section l10.1(b)(3) was intended as support for the statement that

the 1988 Congressional Committee was free to make expenditures

after the election to pay off remaining obligations, whether or

not Congressman Gephardt was by then a candidate for a future

election. The Congressional Committee made and reported such

1988-related expenditures after the date of the transfer, with the

effect of keeping the 1988 Committee in existence and making it

the source of the $50,000 transfer.3

3. For the same reason counsels' lengthy discussion of
contributor intent is irrelevant as regards the identity of the
contributing committee. The expenditure of funds for 1988
election-related activity after the December 12 transfer is the
determining factor here, not the receipt of contributions.



The response also cites a list of Advisory Opinions which i

have established the principle that a committee may declare

"excess campaign funds" with regard to an election which has not

yet taken place and use those funds to pay off obligations from a

prior election. Respondents have not, however, provided any

evidence that the Congressional Colmitte., at th. time of the

$50,000 transfer to the Presidential Committee, declared that

transfer to be excess for the 1990 primary election. Indeed, the

Congressional Coumitt..'s Jarb.JM& .letter tetM derkg. he

souse cited above, sent after Congressman Gephardt had become a

candidate for the 1990 primary election, expressly stated that the

surplus involved in the transfer had come from the 1988

Congressional re-election campaign.

In summary, the expenditures made after the $50,000 transfer

to meet 1988-related obligations, and statements made on behalf of

the Committee close to the time of the transfer, are proof that

the transfer at issue came from the 1988 Congressional Committee.

Thus, the transfer occurred between the principal campaign

committees of a candidate for two federal offices in the same

election cycle, and the appropriate regulation governing the

transfer was 1I C.F.R. S ll0.3(a)(2)(v)(1988).4

4. In the joint response to the Commission's finding of reason
to believe, respondents refer to a statement in the Factual and
Legal Analysis that the transfer would fail even if Section
l1O.3(a)(2)(iv)(l988) were the appropriate regulation because
certain contributors would have already made maximum contributions
to the Presidential Campaign. The response correctly states that
under this particular subsection of the regulations it would not
have been necessary to aggregate contributions received by the
Presidential Committee through the Gephardt Committee and the
Congressional Committee with contributions already given directly
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b.A~pication of 2 u.s.c. S4l~)5)C nb. App S 441.3(a)(5))()(lgp

As stated above, 2 u.s.c. $ 441(a)(5)(C) and 11 C.F.R.

S ll0.3(a)(2)(v)(1988) permitted unlimited transfers between the

commttees of a candidate seeking election to more than one

Federal office, provided:, that the tranfer did not occur while the

candidate vas actively seeking both offices, the limitations on

contributions were not exceeded, and the candidate had not

received funds under Title 26. In the present matter the transfer

from the 1988 Congressional Committee to the Presidential

Committee failed two of these tests.

i. Receipt of Funds under Title 26

Richard Gephardt in 1988 received presidential primary

matching funds, pursuant to 26 U.S.C. S 9031, et seq. Therefore,

(Footnote 4 continued from previous page)
to the Presidential Committee. However, because of the
inapplicability of Section llO.3(a)(2)(iv) to the transfer here at
issue, this lack of required aggregation does not change the
present outcome.

In support of their argument regarding Section
ll0.3(a)(2)(iv)(l988), Respondents have posed a hypothetical
situation involving a joint fundraising event held by a party
committee and a candidate in which individual has "maxed out" as
to the candidate, with the result that all of his or her
contribution to the joint fundraiser would have to be attributed
to the party committee. The party committee then makes a
contribution to the candidate, some portion of that contribution
having come to the party from the joint fundraising event.
Respondents argue that any finding that the party's contribution
to the candidate had been made with "impermissible funds" would be"insupportable as a matter of law or logic." Because the facts in
the present matter are not the same as those posed in Respondents'
hypothetical formulation, and because Section ll0.3(a)(2)(iv)
(1988) addressed only transfers involving the authorized
committees of a particular candidate, not joint fundraising and
contributions by and between party committees and candidate
committees, it is unnecessary in the present context to resolve
the issue presented in Respondents' hypothetical situation.
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the transfer of funds by the 1988 Congressional Committee to the

Presidential Committee was not eligible for the exception at

11 C.F.R. S l10.3(a)(v)(1988) because it failed to meet the

requirement established at 2 U.S.C. S 44la(a)(5)(c)(iii) and

11 C.F.R. S ll0.3(a)(2)(v)(C)(1988) that the recipient candidate

not have received public funds.

ii. Source of Funds

The Commission's audit of the Presidential Committee

determined that a portion of the $50,O00 ,tranlerred to that

committee by the Congressional Committee came from funds

transferred earlier to the Congressional Committee by the

candidate's joint fundraising committee, the Gephardt Committee.

The transfers from the Gephardt Committee to the Congressional

xT Committee included one of $10,000 made on November 8, 1988, and

~one of $40,000 made on December 2, 1988. These latter transfers

~were reported by the Congressional Committee as being for the 1988

general election.
r" The allocation formula in the joint fundraising agreement

required that contributions be allocated to the Presidential

Comittee to the extent of the contributor's limitation under the

Act, unless a contributor specifically designated his or her

contribution to the Congressional Committee. Any amounts in

excess of the statutory limits on contributions to the

Presidential Committee were to be allocated to the Congressional

Committee.

The Audit Division concluded that the $50,000 transfer in

December, 1988 by the Congressional Committee to the Presidential
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Committe, contained all of the $10,000 received by the former from

the Gephardt Committee on November 8, 1988 and possibly some

portion of the $40,000 received on December 2, 1988. By the terms

of the joint fundraising agreement, namely the first call on

contributions by the Presidential Committee unless those

contributions would result in excessive contributions to that

committee or had been designated for the Congressional Committee,

the funds transferred to the Congressional Committee by the

Gephardt Commttteg contained contgjbutioos which could not have

gone directly to the Presidential Committee. The presence of

contributions excessive as to the Presidential Committee in the

subsequent transfer by the Congressional Committee caused that

later transfer to violate the requirement at 2 U.S.c.

S 441a(a)(5)(C)(ii) and 11 C.F.R. $ ll0.3(a)(2)(v)(n)(l988) and,
as a result, took it outside the exceptions to the contribution

limitations.

3. Conclusion

For the above stated reasons, the $S0,000 transfer from the

Congressional Committee to the Presidential Committee did not meet

the conditions of 2 U.S.C. S 441a(a)(5)(C) and 11 C.F.R.

S ll0.3(a)(2)(v)(B) and (C)(1988) and, therefore, came within the

$1,000 per election limitation on contributions by one political

committee to another established at 2 U.S.C. $ 4 41a(a)(1)(A). By

exceeding this $1,000 limitation, the transfer resulted in a

violation of the Act by the Presidential Committee. Therefore,

this Office recommends that the Commission find probable cause to

believe the Gephardt for President Committee and S. Lee Kling, as



-15-

treasurer, violated 2 U.S.C. S 441a(f) by knowingly accepting a
transfer from the Gephardt in Congress Committee which exceeded

the contribution limitation by $49,000.

C. Receipt of Excessive and Corporate In-Kind Contributions

1. The Law

As stated above, 2 U.s.c. S 441a(a)(1)(A) limits to $1,000
the amount which any person may contribute to a candidate and his
or her committee per election. 2 U.S.C. S 441a(a)(2)(A) limits

contributions b ulticandidhtte committees +(including party

committees) to candidates to $5,000 with respect to any election.

2 U.S.C. S 441b prohibits the making and receipt of corporate

contributions in connection with federal elections.

2 U.S.C. S 431(8) and 2 U.S.C. S 441b(b)(l) define
"contribution" to include any loan or advance made for the purpose

of influencing a federal election. During the 1988-89 election

cycle the Commission's regulations permitted corporate vendors to
extend credit to political committees without such credit being

considered an advance, provided that they did so in the ordinary

course of business. See former 11 C.F.R. S 114.10 and present

11 C.F.R. SS 116.3. It was also Commission policy to permit such

extensions of credit by non-corporate vendors as well; this policy

is now reflected at 11 C.F.R. S l16.3(a) and 11 C.F.R.

S 100.7(a)(4). If extensions of credit or advances were made on

behalf of a committee outside the ordinary course of business,

they were to be considered in-kind contributions and thus subject

either to the limitations on contributions from persons imposed at
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2 U.s.c. S 441a(a), or to the prohibitions against corporate

contributions found at 2 U.s.c. S 441b(a).

In 1987-88 the Commission's regulations granted committees

sixty days in which to make refunds of excessive contributions.

See 11 C.i.R. S 103.3. In-kind contributions were deemed to have

been mde on the date goods or services were provided. 11 c.i.a.

S 1l0.l(b)(6). 11 C.P.R. S 100.7(b)(8) exempted from the

definition of contribution unreimbursed expenditures up to $1,000

for transpotatSoA .a4il bj an individual on behalf of a candidate,

and unreimbursed payments from a volunteer's personal funds for

his or her own subsistence expenses related to volunteer activity.

2. Factual and Legal Analysis

a. Advances by Individuals

As stated above, the Commission found reason to believe that

the Committee had accepted advances and thus in-kind contributions

from six individuals which, when taken alone or added to their

direct contributions, exceeded these persons' $1,000 contribution

limitations. The six persons were Mark E. Barham, William F.

Beuck, John B. Crosby, William D. Fleming, Richard Hughes, and

Samuel Tennebaum. The excessive amounts, after deductions for

personal transportation and subsistence and additions of direct

contributions, total $9,521.41.5

5. The advances made by william Fleming were reported as being
for "operational expenses/travel" ($3,676.36)"; Mack E. Barham's
for "luncheon meeting, telephone" ($1,164.22); William Beuck's for
"air travel" ($2,337); John Crosby's for "travel expenses"
and later for "other expenses" ($3,555.95); Richard Hughes' for
"air travel" ($3.807.54); and Samuel Tennebaum's for "special
event/food and beverages" ($309.30).



*0 1 !!!!i
-17-

The six individuals involved were either Committee staff

(Footnote 5 continued from previous page)
Of Mr. Fleming's $3,676.36, his own transportation accountedfor $141.08. leaving $3,535.28 as a contribution. To this amount

must be added $925 in additional contributions, for a total of$4,460.28 and thus $3,460.28 in excess of the $1,000 limitation.
Mr. Sarham also contributed an additional $1,000, bringing his
contributions to $2,164.22, or $1,164.22 in excess of the
limitation.

None of Mr. Beuck's payment for air travel involved his own
transportation, nor did he make any other contributions to theComittees therefore, his contribution was the $2,337 in advancesor $1,.3$2..i# ceaJ*,ye of $1,000 limitation. Mr. Crosby's figumreof $3,555.95 Should be reduced by $1,087.18 for personal
transportation and by $625.70 in exempt subsistence costs,
bringing his contribution to $1,843.07, which was $843.07 in
excess. Mr. Tennebaum contributed $1,000 in addition to his$309.30 in advances, placing him in excess of the limitation by
the latter amount.

The investigation in this matter has revealed that the debtof $3,807.54 owed Mr. Hughes was for travel on a plane owned orleased by one of two companies with which he was then associated.
(These companies are now in bankruptcy and all records are under
the control of trustees.) He also made a separate $100
contribution to the Committee.

According to Mr. Hughes,

To the best of my knowledge and belief,
Mr. Robert Thompson requested I join him and
others in Iowa for the primary, which I did.
After the primary, we were ask [sic] to return
to Washington with members of the Gephardt for
President Committee, Mr. Thompson and others.
We advised Mr. Thompson that we would be happy
to comply, but we would have to bill the
Committee for the appropriate charges and we
were told to go ahead and do so. We flew a
plane load to Washington, DC and returned to
Tulsa, Okla.

Mr. Hughes has indicated that he does not remember who paidfor the flight; he presumes that one of the two companies did so.
However, the debt for this flight was reported by the Committee as
owed to Mr. Hughes personally, not to a company, and it was
Mr. Hughes who signed a debt settlement agreement on his own
behalf. Therefore, absent hard evidence to the contrary, it
appears that Mr. Hughes paid for this flight.
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members or volunteers who made expenditures on behalf of the

Committee and then sought reimbursement. None were in the

business of providing the goods or services involved. These

advances were made in 1987 and early 1988, while the Committee's

partial repayments to each of the individuals were made in late

1968 or 1989. Repayments by the Committee to these individuals

totaled $3,919.78, leaving $5,601.63 outstanding.

This Office recommends that the Commission find probable cause

to believe that the Committee knovingly accepted $9,52l.41 in

excessive in-kind contributions from six individuals in violation

of 2 U.S.C. S 441a(f).

b. Advances from Political Committees

The Commission also found reason to believe that the

Committee had accepted advances from three political committees,

the Beryl Anthony for Congress Campaign Committee ("Anthony

Committee"), the Levin for Congress Committee ("Levin Committee")

and the Slattery for Congress Committee ("Slattery Commaittee-),

which, when combined with direct contributions from these

committees, resulted in excessive contributions totaling

$8,523.53. Partial repayments of $480.46 to the Slattery

Committee, $410.53 to the Anthony Committee and $61.37 to the

(Footnote 5 continued from previous page)
Because Mr. Hughes was one of the passengers, his share of

the cost of the trip, up to $1,000, would not be deemed a
contribution, pursuant to 11 C.F.R. S 100.7(b)(8). Because the
exact number of passengers is not known, and given the
inaccessibility of the records, this Office has subtracted $500
from the amount owed Mr. Hughes in acknowledgment of his
participation in the trip, reducing his total, excessive
contributions from $2,907.54 to $2,407.54 ($3,807.54 + $100 -
$1,000 - $500).
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Levin Committee were made in September, 1988. Mtore recently, the

Committee repaid an additional $3,324.17 to the Slattery

Committee. Because these repayments by the Committee totaling

$4,276.53 were not made within sixty days of its receipt of the

benefits provided, the entire amount remains excessive. A total

of $4,247 is still outstanding, and is not subject to debt

settlement because it represents in-kind contributions in excess

of the contribution limitations.

The advances here at issue arose in the following mannr.,.

The Anthony Committee hosted a fundraiser/dinner for the Gephardt

campaign in the fall of 1987, with expenses for this event

totaling $3,459.60. In addition, in December, 1987 the Anthony

Committee reimbursed a "friend of Congressman Anthony' for her

payments on behalf of the Committee of $500 for rent for a

campaign headquarters and of $145.65 for related telephone

service. This brought the total of advances by the Anthony

Committee to $4,105.25. Earlier, on June 2, 1987, the Anthony

Committee had made a direct contribution of $1,000 to the

Committee, creating a total of $5,105.25 in contributions. The

Committee repaid $410.53 of the advances to the Anthony Committee

on January 20, 1989, and thus outside the sixty-day period

established by the Commission's regulations. Because of the

Anthony Committee's direct contribution of $1,000, the timing of

the partial repayment, and the fact that the Anthony Committee was

not in the business of providing the services involved, the entire

amount of the advances on behalf of the Gephardt campaign, or

$4,105.25, constituted excessive in-kind contributions.
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The Levin Committee made a direct contribution to the

Committee of $1,000 on June 17, 1987. The Levin campaign also

advanced a total of $613.65 in expenditures for "telephones." The

Committee repaid $61.37 in September, 1988, leaving an outstanding

debt of $552.28. Because the Levin Committee was not in the

business of providing telephone services, the entire amount of its

advance became a contribution, thereby bring its total

contributions to the Committee to $1,613.65, a figure which is

$613.65 in excess of the statutory limitation.

The Slattery for Congress Committee made an expenditure on

March 8, 1988 totaling $4,804.63 for postage to be used for a

pre-caucus mailing in Kansas. In that mailing Congressman James

Slattery announced his support for Congressman Gephardt's

nomination and urged Democrats in the state to take part in the

Kansas caucus. The Committee reimbursed $480.46 of this amount on

September 14, or six months after the advance was made, leaving i

$4,324.17 in remaining debt owed the Slattery campaign. As noted i

above, the Committee made an additional $3,324.17 repayment on

October 29, 1993. The Slattery Committee made no other

contributions to the Gephardt campaign; thus, the amount of its

excessive contribution was the full amount of the advance minus

its $1,000 limit, or $3,804.63.

This Office recommends that the Commission find probable

cause to believe that the Committee violated 2 U.S.C. S 441a(f) by

knowingly accepting $8,523.53 in excessive in-kind contributions

from three political committees.
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c. Advances From Partnership
The Commission found reason to believe that the Committee

accepted excessive advances from Heard, Goggan, Blair and

Williams, (fleard, Goggan"), a law firm in San Antonio, Texas

doing business as a partnership. The advances totaled $21,677.84,

of which $2,167.76 was reimb~ursed on November 13, 1969, in

accordance with the debt settlement agreement submitted by the

Committee for Commission approval.

According to intor sAoa 5upp h ~by t Q~itt , the

advances at issue included $11,271.34 for "flight charges," at

least $10,895.34 of which involved flights to Houston, Montgomery,

Corpus Cristi, Dallas, Fort Worth and Austin between May 4 and

October 16, 1987. The remaining portion of the $21,677.84

included a total of $1,794.88 for hotel accommodations, $2,000 for

a party, $3,415.60 for receptions, $1,126.67 for a planning

meeting, and smaller amounts for stationery, stamps, invitations,

shipments, TV news taping and mileage reimbursement. These debts

owed Heard, Goggan were not included on the Schedule D-P's

submitted by the Committee to the Commission.

In the most recent responses dated June 9, 1994 to Commission

interrogatories, Heard, Goggan described the relationship with the

Committee as follows: "[T~he firm was asked to provide services

needed by the Committee in its campaign in Texas upon the

agreement that the Committee would make full payment to the firm

for those services." Although there was no written contract

between the firm and the Committee, "there was an agreement that

the Committee would pay in full for the services it received from
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Heard, Goggan, Blair & Williams." In response to another question

as to whether the firm's expenditures were made as part of a
business arranqement or as the result of the personal activities

of a partner, associate or other representative of the firm,

counsel has stated that "[tjhe expenditures were made by the firm

as part of a business arraement whereby the firm was to provide

certain non-legal services for the Committee. These services did

include payment of some expenses of one or more partners,

associates or other repramlmNaM4ve 0g.rthe firs which were incurred

in providing services to the Committee."

In a previous submission to the Commission, it was stated

that Heard, Goggan has offered similar types of non-legal services

to clients. The response listed a number of such clients and

cited services such as mailing services, assistance with fund

raising, assistance in arranging rallies, assistance with

arranging travel, hosting dinners and receptions, and providing

staff support.

In response to a question about whether it was ordinary

business practice in 1987-88 for Heard, Goggan to pay for

non-legal services for clients and others and then seek

reimbursement, rather than require advance payment, the firm, in

its June 9, 1994 response, answered in the affirmative. Such

arrangements assertedly included air travel and hotel

accommodations. As to the air travel arranged for the Gephardt

Committee, the firm has stated that these expenditures involved

the travel of "Richard Gephardt, his wife Jane, and members of his

campaign organization as well as law firm partner, Oliver S.



-23-

Heard, Jr., employee Carrie Baker and possibly others." It has
also stated that the firm's ordinary practice was not to bill for

the travel of firm representatives because most agreements with

clients did not provide for such reimbursement.

Based upon the information most recently provided by the

firm, it appears that Beard, Goggan, Blair a Williams provided

services for the Committee in the ordinary course of that frm's

business. Therefore, this Office recommends that the Commission

find po p;Qah* auAto .liqe tbt the Committee violated

2 U.S.C. S 441a(f) by accepting excessive in-kind contributions

from a partnership.

d. Nailing List From the Iowa Democratic Party

On June 8, 1992 the Commission issued a Final Addendum to the

Final Audit Report of the Gephardt for President Committee's

1987-88 activity. This addendum addressed the acquisition by the

Committee of a mailing list which, it appeared, had been purchased

on behalf of the Committee from the Iowa Democratic Party ("the

Party") by an unknown person or entity for $10,000. The

Commission determined that this $10,000 was to be added to the

amount by which the Committee had exceeded its expenditure

limitation in Iowa (see further discussion below) and that as a

result the Committee was required to refund $2,628.34 to the U.S.

Treasury. The Commission also referred this issue to the Office

of the General Counsel as the receipt of an apparently excessive

in-kind contribution by the Committee.

6. This amount was in addition to the required refund amount
which the Commission had previously established.
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The Committee made the required $2,628.34 repayment to the

Treasury on November 9, 1992. In the absence of information as to

the identity of any third party purchaser of the list, the

Commission, on June 29, 1993, found reason to believe that the

Committee had received an excessive contribution from the Party in

violation of 2 U.S.C. S 44la(f), and that the Committee had also

violated 2 U.S.C. S 434(b)(3)(B) by not reporting this receipt.

i. Nailing List as Contribution

Respondka'awust 11. 1993 response to notification of the

Commission's reason to believe determination does not dispute the

facts that the Committee did not pay the Party for the mailing

list and that it did not report the receipt of the list as a

contribution in-kind. Respondents do assert, however, that the

Party was compensated for the list by means of services performed

by Congressman Richard Gephardt, stating: "Congressman Gephardt

provided valuable consideration in exchange for the mailing list

from the Party by appearing in their behalf and assisting with the

Party's fundraising efforts." According to the response, the

candidate appeared at "numerous events on behalf of the Party

during the period leading up to the Iowa caucuses in early

February 1988."

Respondents argue that this form of compensation for the list

was necessitated by concerns regarding the legality of a direct

payment of $10,000 to the Party for the mailing list. They point

to Advisory Opinions 1983-2, 1981-3 and 1979-17 as examples of

opinions issued by the Commission which "have taken the position

that the proceeds from the sale of goods or services by a
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political committee are contributions subject to the contribution

limits and source restrictions."

Respondents argue further that the fact that the Committee

repaid the additional $2,628.34 to the U.S. Treasury 'should not

be viewed, nor was it intended, as an admission of liability for

purposes of this enforcement proceeding.' They draw a distinction

between the Commission's authority to protect the public fist by

requiring a repayment, and a determination within the enforcement

context that a Committee has broken the law.

In its response to the Commission in this matter the Iowa

Democratic Party also does not claim third party payment for use

of the mailing list. Relying upon "the best of the recollection

of the Party staff involved with this matter," the Party, like the

Committee, asserts that it received compensation for the list in

the form of activities undertaken by Congressman Gephardt on its

behalf. These activities included appearances by Congressman

Gephardt at county fundraisers, the securing of speakers for

fundraising events, helping to secure participation in the 1986

and 1987 Jefferson-Jackson Dinners, and assisting Democratic

candidates with fundraising in Washington and in Iowa.

One of the advisory opinions cited by the Presidential

Committee, Advisory Opinion 1983-2, explains the flaw in this

argument. That opinion states that the exchange or sale of

mailing or contributor lists at the usual and normal charge has

been deemed by the Commission to be an exception to the general

rule that payments to a committee for a service or product are to

be considered contributions. "The Commission has developed this
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* . exception because the Commission views such lists as a

unique type of asset of the committees involved in that each

list's value, at least in part, is determined on the basis of the

committee's political fundraising efforts or other political use

of the list." See also Advisory Opinion 1981-53.

Waving established that it would have been appropriate for

the Presidential Committee to make a direct payment to the State

Party for the mailing list, the next issue is whether the

performance of the aforementioned services by. the candidate.,

constituted remuneration for use of the list. In Advisory Opinion

1977-26 the Commission addressed the propriety of a candidate's

being reimbursed for voter registration promotional activities

which he had performed for a state party committee while he was

also campaigning for election to the United States Senate. The

opinion request stated that the candidate had "encouraged voter

registration as an integral part of his campaign throughout the

Commaonwealth of Pennsylvania." In its opinion the Commission

cited 11 C.F.R. S 110.8(e), which permits reimbursement by a

political party of expenses incurred by a candidate on behalf of

the party, but stated that "payment of this kind is limited to

situations where the services performed are strictly party related

and where the activity is a bona fide party event or appearance

rather than for the purpose of influencing the candidate's

nomination or election." Because it was seemingly impossible in

the Pennsylvania situation to distinguish the candidate's

party-building activities from his own campaign activities, the

Commission found that it was "most unlikely that the VRC [voter
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registration campaign] did not in fact influence his own Senate

candidacy." In the situation addressed in the advisory opinion.

any reimbursement of the candidate would have had to be considered

a contribution to his committee because the activity for which he

was being reimbursed benefited his campaign.

Zn the present matter, Congressmn Gephardt's activities on

behalf of the Party coincided with his own campaign in the same

state. Because his activities for the Party also benefited his

own campaign, the Party's provision of intormtio.roa,. voter

list cannot be treated as reimbursement for Mr. Gephardt's

activities on behalf of the Party, but must be considered a

contribution to the Gephardt campaign.

As a multi-candidate party committee, the Iowa Democratic

Party could contribute only $5,000 to a candidate committee per

election. Thus, this Office recommends that the Commission find

probable cause to believe that the Committee violated 2 U.S.c.
S 441a(f) by knowingly accepting an excessive in-kind contribution

valued at $10,000 from the Party, and that the Committee violated

2 U.S.C. $ 434(b)(3)(B) by not reporting this receipt.7

7. The Party argues that the Gephardt campaign received only
"raw data" which had never before been sold to other campaign
entities, not the compiled list provided to other committees forwhich $10,000 was charged. While raw data would probably not be
as readily useful as a compiled list, the Party has not placed a
specific value on the information which was provided to the
Committee. In the absence of such additional information, thisOffice recommends that the Commission retain the $10,000
valuation.
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S. Corporate Advances

i. Katz, Mutter, Saigler, Alderman, Davis, Narks
&' Bryant.... . ... .

On February 25, 1992, the Commission found reason to believe

that the Commaittee had violated 2 U.S.C. S 441b by accepting

advances made on behalf of the campaign by the law firm of Katz,

Mutter, Haigler, Alderman, Davis, Marks and Rutledge (originally

Katz, Mutter, Haigler, Alderman, Eaton & Davis; now Katz, Mutter,

Haigler, Alderman, Davis, Marks & Bryant) ("Katz, Kutter") of

Tallahassee, Florida and by a branch of the law firm of Swan, &

Haddock in the same city.8

According to the debt settlement request submitted by the

Committee, charges totaling $5,454.63 were paid by Katz, Mutter on

behalf of the Gephardt Committee. The three cumulative bills

submitted by Katz, Mutter for reimbursement show that these debts

involved payments for "political meetings," Federal Express,

photocopies, postage, telephone bills, and hotel costs made

between October 7, 1987 and January 25, 1988. The debt settlement

agreement signed on behalf of Katz, Mutter and the Committee

provided for payment of $717.54, leaving $4,737.09 owing.

According to information supplied by Katz, Mutter, that firm

was founded by several members of the firm of Swann & Haddock in

November, 1987. Katz, Kutter purchased the assets and assumed

certain obligations of the Tallahassee office of Swann & Haddock.

It paid certain bills involving expenses incurred by the old firm,

including ones related to the Gephardt campaign, and then billed

8. The home office of Swann & Haddock was in Orlando, Florida.
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Swann & Haddock for reimbursement. When unable to collect from

Swarn & Haddock, Katz, Kutter sent its bills on to the Committee.

Swann & Haddock vent out of business sometime in 1990.

It is clear from the explanations provided on behalf of Katz,

Kutter that this firm did in fact pay bills for services rendered

to the Committee totaling $5,454.63, either by reimbursing an

individual for his payments to vendors on behalf of the Committee,

or by paying directly vendors who provided services to the

Gophardt capign. 1St;, K ub'-----tly 1 o nv hs

charges in the first place, and undertook their payment in

anticipation of reimbursement by Swann & Haddock. When such

reimbursement was not forthcoming, Katz, Kutter turned to the

Committee.

Whatever the motivation and level of initial involvement of

Katz, Kutter, this firm made expenditures for services which had

as their purpose the influencing of a federal election. The

expenditures constituted in-kind contributions, albeit indirect,

by the firm to the Committee. Therefore, the full amount paid by

the firm, or $5,454.63, became in-kind contributions received by

the Committee. This figure should be included in the total amount

of corporate contributions received by the Committee in violation

of 2 U.S.C. S 441b.

ii. Swann & Haddock

The Commission also found reason to believe that the

Committee violated 2 U.S.c. S 441b by accepting $2,930.04 in

advances made by Swann & Haddock directly. Information provided

by the Committee indicates that this sum was owed for air travel,
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Federal Express services, meetings, hotel costs, telephone

charges, mileage, postage, courier services, photocopying,

75 breakfasts and a buffet for fifteen. The breakfasts and buffet

are itemized on a bill apparently received from a club of which

Edward Haddock, Jr. was a member. The Committee paid Swann &

Haddock $293.04 IS attempted settlement of its debt, leaving

$2,637.40 still owed.

The Committee has not provided information regarding whether

the Co $agp *aAmas&40 a busa~s relati.onship with Swana

Haddock, instead of the beneficiary of activities undertaken by a

partner, employee or associate outside the ordinary course of the

firm's business. 9 In the absence of information that the amounts

paid out by Swann & Haddock on behalf of the Gephardt Committee

were paid pursuant to a business arrangement between these two

parties, the expenditures should be treated as corporate

contributions totaling $2,930.04.

iii. Trammell Crow Asset Company

Also included in the Commission's reason to believe

determinations regarding violations of 2 U.S.C. S 441a(f) was an

apparent in-kind contribution to the Committee by the Trammel Crow

Company in the form of a trip on a company airplane on February

19, 1988. This determination was based upon the assumption that

this company was operating as a partnership at the time the

contribution was made. Since that time counsel for Trammell Crow

9. As noted above, this firm is apparently no longer in
business. According to Katz, Kutter, Swann & Haddock did provide
similar types of services for clients.
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has stated that the Trammell Crow Company is now the Trammell Crow

Asset Company and should be treated as an incorporated entity.

Thus, the receipt of a contribution from this company would result

in a violation of 2 U.S.C. S 441b.

Pursuant to 11 C.F.R. S 114.9(e)(1),

a candidate, candidate's agent, or person traveling
on behalf of a candidate who uses an airplane which
is owned or leased by a corporation . .. other
than a corporation . .. licensed to offer
commrcial services for travel in connection with a
Federal election Iust, in advance, reimburse the

*,.......olrporationt..
(i) In the case of travel to a city served

by regularly scheduled commercial
service, the first class air fare:

(ii) In the case of travel to a city not
served by a regularly scheduled commercial
service, the usual charter rate.

According to information supplied on behalf of Trammell Crow

Asset Company, it was neither licensed to provide commercial

travel services nor was it extending credit in the ordinary course

of business. Thus, any use of a company airplane not paid for in

advance would have constituted a corporate contribution in the

amount of either first class air fare or the usual charter rate,

depending upon the itinerary.

The trip at issue involved a flight from Dallas, Texas to

Marshall, Texas and on to St. Paul, Minnesota on February 19,

1988. Six persons from the Gephardt campaign were accommodated,

including the candidate. The cost of $3,936 was based upon

first-class quotes of $656 per passenger. Trammell Crow

assertedly made several attempts to collect full reimbursement,

but on August 28, 1989, agreed to accept 10% or $393.60.
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By accepting the use of the airplane owned by Trammell Crow

Asset Company without prior payment, the Committee accepted an

in-kind corporate contribution valued at the full $3,936, in

violation of 2 u.S.c. S 441b.

In summary, this Office recommends that the Commission find

probable cause to believe that the Committee violated 2 U.S.C.

S 441b(a) by knowingly accepting in-kind contributions totaling

$12,320.67 from three corporate entities: Katz, Kutter, Haigler,

Alderman, Davis, Marks & Bryant; Swarn & Haddock; and Trammel Crow

Asset Company.

D. Expenditures in Excess of State by State Limitations

1. The Law

Pursuant to 26 u.s.c. S 9035 and 2 U.S.C. 55 441a(b)(l)(A)

and 441a(c), no candidate for the office of President of the

United States, who is eligible under Section 9033 of Title 26 to

receive payments from the Secretary of the Treasury, may make

expenditures in any one State aggregating in excess of the greater

of 16 cents multiplied by the voting age population of the State,

or $200,000.00, as adjusted by changes in the Consumer Price

Index. Except for expenditures exempted under 11 C.F.R.

S 106.2(c), expenditures incurred by a candidate's authorized

committee(s) for the purpose of influencing the nomination of that

candidate for the office of President with respect to a particular

state shall be allocated to that state. 11 C.F.R. $ 106.2(a)(i).

2 U.S.C. 431((9)(A) and 11 C.F.R. $ lO0.8(1)(1) define

"expenditure" as including any "purchase, payment, distribution,

loan, advance, deposit, or gift of money or anything of value,
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made by any person for the purpose of influencing any election for

rederal office." 11 C.F.R. S lO0.8(1)(iv)(A) defines "anything of

value" to include in-kind contributions, and also states that "the

provision of any goods or services without charge or at a char9 .

vhich is less than the usual and normal charge for the goods or

services is an expenditure."

2. Factual and Legal Analysis

a. Earlier Determinations re. Gephardt Expenditures

For the 1988 presidential prismy eloctions, the expedturge.

limitation for the State of Iowa was $775,217.60. As of

November 30, 1988, the Committee had reported a total of

$748,711.03 in expenditures allocable to that state.

In its response to the Commission's Interim Audit Report, the

Committee did not disagree with certain additional allocations to

Iowa totaling $125,269.52. As a result, the Committee

acknowledged having exceeded the Iowa expenditure limitation by at

least $89,530.90. The Committee did continue to take issue with

certain other allocations to Iowa identified by the Commission.

During its considerations of the Final Audit Report on

May 14, May 23 and June 10, 1991, the Commission agreed to

adjustments which reduced its additional allocations to Iowa by

approximately $157,000. These determinations left in dispute

approximately $420,000 in allocations to Iowa 0 minus $19,191.90 in

10. The disputed allocations came within the following
categories:

Committee's 25% "National Allocation" $178,910.11
Telephone Related Charges
Northwestern Bell 221.95
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exempt c ampliance and fundraising expenditures, for a total of
approximately $400,800 in allocations contested by the Committee.

The Final Audit Report contained an initial determination

that the Committee should repay to the United States Treasury the

sum of $126,383.37, this amount representing $480,848.63 in

expenditures in excess of the Iowa expenditure limitation times

the Committee's repayment ratio of 26.2834%. on May 21, 1992, the

Commission approved its final repayment determination and

Statement of Ieasonsj these r.educed the amoeuat plnt ezceakd

the Iowa state limitation to $452,543.95. On July 6, 1992 counsel

indicated that his clients did not intend to contest further the

Commission's position on the allocations making up this figure.

(Footnote 10 continued from previous page)
MCI

Salaries, Employer FICA, Consulting Fees,
and Staff Benefits
Iowa Staff Salaries and Consulting Fees
Iowa Staff Employer FICA
Health and Life Insurance

Intrastate Travel and Subsistence
Car Rentals
Polling

Travel Expenses - Kennan Research
Telemarketing

Lewis and Associates
Voter Contact

Printing
Carter Printing
Brown

Media - Doak & Shrum
Event - Jefferson/Jackson Day
Miscellaneous
Committee Adjustments
Accounts Payable
House and Apartment Rentals

1,222.15

9,300.00
12,210.36
1,888.40
1,705.88
3,780.79

19,288.08

6,988.00
11,104.15

15,154.51
135.00

74,235.77
21,156.96
28,035.57
1,982.57

25,221.06
7, 371 .46
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b. Voter List
Follow-up fieldwork carried out by the Audit Division

resulted in the June 8, 1992 issuance of a Final Addendum to the

Final Audit Report. As discussed above, this addendum contained,

inter alia, the determination that the Committee had acquired the

Iowa Democratic Party voter list, but had not paid for the use of

this list. This list was valued at $10,000 based upon the amounts

paid by other candidate committees for the same list. The

allocable to Iowa, thereby raising the amount spent in excess of

the Iowa state limitation to $462,543.95, and also proportionately

the amount of repayment due the U.S. Treasury, the latter figure

resulting in an additional repayment of $2,628.34. Finally, a

referral was made to the Office of the General Counsel in part for

purposes of adding the amount of the Party's contribution to the

amount by which the Committee had exceeded its expenditure

limitation in Iowa. The Factual and Legal Analysis sent to the

Committee following the Commission's findings of reason to believe

on June 29, 1993 informed the Committee that an additional $10,000

would be added to the expenditures being addressed in MUR 3342 as

having exceeded the state limitation in Iowa.

The analysis set out at Section C, 2, d, above applies with

equal force to the issue of whether the Committee should be

charged with an additional $10,000 in expenditures in Iowa as a

result of receiving a voter list from the Iowa Democratic Party,

thereby raising the amount by which it exceeded the expenditure

limitation in that state. Given the conclusions above that any
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activities undertaken by Congressman Gephardt on behalf of the

Party also benefited his own campaign, he cannot be said to have

reimbursed the Party for use of its list. The result is an

in-kind contribution by the Party to the Gephardt campaign and

correspondingly an expenditure by the campaign in the same amount.

further1 the amount of the in-kind contibution/eeniur

remains $10,000 given the absence of a lover valuation by either

the Party or the Committee.

This Office recommends that the Commission find probable

cause to believe that the Gephardt for President Committee and

S. Lee Kling, as treasurer, violated 26 U.S.C. 5 9035(a) and

2 U.S.c. S 441(b)(1)(A) by making expenditures in excess of the

1987-88 limitation of $775,217.60 in Iowa, the amount in excess

being $462,543.95.

III. GENRA COUNSEL-S RCOIUND&TIOUS
1. Find probable cause to believe the Gephardt for
President Committee and S. Lee Kling, as treasurer,
violated 2 U.S.C. S 441a(f) by knowingly accepting
excessive direct contributions from individuals totaling
$72,980.

2. Find probable cause to believe the Gephardt for
President Committee and S. Lee Kling, as treasurer,
violated 2 U.S.c. S 441a(f) by knowingly accepting
excessive transfers from the Gephardt in Congress Committee
totaling $49,000.

3. Find probable cause to believe the Gephardt for
President Committee and S. Lee Kling, as treasurer,
violated 2 U.S.C. S 441a(f) by knowingly accepting
excessive in-kind contributions from six individuals
totaling $9,52l.41.



-37-

4. Find probable cause to believe the Gephardt for!
President Committee and S. Lee Kling, as treasurer,
violated 2 U.S.c. $ 441a(f) by knowingly accepting
excessive in-kind contributions from three political
committees totaling $8,523.53.

5. Find no probable cause to believe the Gephardt for
President Committee and S. Lee Klinq, as treasurer,
violated 2 U.S.C. S 441a(f) by knowingly accepting
excessive in-kind contributions from a partnership.

6. Find probable cause to believe the Gephardt for
President Committee and S. Lee Iling, as treasurer,
violated 2 U.S.C. S 441a(f) by knowingly accepting an
excessive in-kind contribution from the Iowa Democratic
Party valued at $10,000.

7. Find probable cause to believe the Gephardt for
President Committee and S. Lee Rlung, as treasurer,
violated 2 U.S.c. S 434(b)(3)(n) by failing to report an
in-kind contribution from the Iowa Democratic Party
in the amount of $50,000.

8. Find probable cause to believe the Gephardt for
President Committee and S. Lee Kling, as treasurer,
violated 2 U.S.C. S 441b(a) by knowingly accepting in-kind
contributions from Katz, Kutter, Haigler, Alderman, Davis,
Marks & Bryant; Swann and Haddock; and the Trammel Crow
Asset Company totaling $12,320.67.

9. Find probable cause to believe the Gephardt for
President Committee and S. Lee Kling, as treasurer,
violated 26 U.S.C. 5 9035(a) and 2 U.S.C. S 441(b)(l)(A) by
making $462,543.95 in expenditures in excess of the 1987-88
limitation in Iowa.

Date "/ /L renc~r .Noble
G eneral Counsel
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July 29, 1994

Robert F. Isuer, Esquire
Judith L. Corley, Esquire
Perkins Cole -
607 Fourteenth Street, m
Washing~ton, DC 20005-2011

RE: MUR 3342
Gephardt in Congress Committee
John a. Tumbarello, as

treasurer

Dear Mr. Bauer and Ms. Corley:

Based on information ascertained in the normal course of
carrying out its supervisory responsibilities, on June 29, 1993,
the Federal Election Commission found reason to believe that the
Gephardt in Congress Committee and John R Tumbarello, as
treasurer, violated 2 U.S.C. S 441a(a)(l)(A), and instituted an
investigation in this matter.

After considering all the evidence available to the
Commission, the Office of the General Counsel is prepared to
recommend that the Commission find probable cause to believe a
violation has occurred.

The Commission may or may not approve the General Counsel's :
recommendation. Submitted for your review is a brief stating the
position of the General Counsel on the legal and factual issues of
the case. Within 15 days of your receipt of this notice, you may
file with the Secretary of the Commission a brief (ten copies if
possible) stating your position on the issues and replying to the
brief of the General Counsel. (Three copies of such brief should
also be forwarded to the Office of the General Counsel, if
possible.) The General Counsel's brief and any brief which you
may submit will be considered by the Commission before proceeding
to a vote of whether there is probable cause to believe a
violation has occurred.

If you are unable to file a responsive brief within 15 days,
you may submit a written request for an extension of time. All
requests for extensions of time must be submitted in writing five
days prior to the due date, and good cause must be demonstrated.
In addition, the Office of the General Counsel ordinarily will not
give extensions beyond 20 days.



Robert F. Bluer, EsquireJudith L. Corley, Esquire
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A finding of probable cause to believe requires that theOffice of the General Counsel attempt for a period of not lessthan 30, but not more than 90 days, to settle this matter through
a conciliation agreement.

Should you have any questions, please contact Anne A.Weissenborn, the senior attorney assigned to this matter, at (202)
219-3400.

Since

General Counsel

Enclosure
Brief



BEFORE THE FEDERAL ELECTION COMMISSION

In the Hatter of)
)
) MUR 3342

Gephardt in Congress Committee)
3ohn R. Tumbarello, as treasurer )

GENEM. ~kCOUNSEL' 8 BRIEF

I. STATEMENgT OF TUE CASE

On June 29, 1993, the Federal Election Commission ("the

Comi..ion') found reason to believe the Gephardt in Congress

Committee ("the Congressional Committee") violated 2 U.S.c.

S 441a(a)(1)(A) by making an excessive transfer to the Gephardt

for President Committee ("the Presidential Committee").

The Presidential Committee registered with the Commission on

March 9, 1987 as the principal campaign committee of Congressman

Richard A. Gephardt for his campaign for nomination to the office

of President of the United States in 1988. The Congressional

Committee was Congressman Gephardt's principal campaign committee

for his 1988 campaign for re-election to the United States House

of Representatives. Later, in a Statement of Organization filed

on February 10, 1989, the same committee was designated his

principal campaign committee for the 1990 congressional campaign.

Congressman Gephardt, as a candidate for nomination to the office

of President, accepted public funds pursuant to Title 26.

On December 12, 1988, the Congressional Committee declared a

surplus of funds and transferred $50,000 to the Presidential

Committee. During the audit of the Presidential Committee



undertaken by the Commission pursuant to 26 u.s.c. S 9038,

questions arose as to whether this transfer constituted an

excessive contribution. On June 29, 1993, the Commission found

reason to believe that an excessive contribution had been made.

A. The Law and Regulations

Generally, transfers of funds betveen candidate committees

are subject to the $1,000 limitation on contributions by political

commaittees other than multicandidate committees, set forth at

2 U.S.C. S 441ala) and in the Commission's regulations at

11 C.F.R. $| 110.1 and 110.2. The aking of transfers in excess

of these limitations results in violations of 2 U.s.c.

$ 441a(a)(l)(A).

As an exception to this general rule, neither the Federal

Election Campaign Act ("the Act") nor the Commission's regulations

limits the transfer of funds between a candidate's previous

federal campaign committee and his or her current federal campaign

committee, provided that the funds do not include contributions

which would violate the Act. 11 C.F.R. 5 ll0.3(a)(2)(iv)(1988);

11 C.F.R. S ll0.3(c)(4)(1994). The Act and the regulations also

permit unlimited transfers between the principal campaign

committees of a candidate for two federal offices in the same

election cycle as long as: such transfers are not made while the

candidate was actively seeking election to more than one office;

the contributions making up the transfer would not, when

aggregated with contributions from the same persons to the

committee receiving the transfer, result in excessive
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contributions; and the candidate has not received funds pursuant

to Title 26, U.S. Code. 2 U.s.c. s 441a(a)(5)(C) and

11 C.P.a. S llO.3(a)(2)(v)(A)-(C)(1988); 11 C.i.a.

S 10.3(c)(5)(i), (ii) and (iii)(1994). The requirements for

entitlement to unlimited transfers between committees active in

the same election cycle are thus more stringent than those for

transfers between committees active in different election cycles.

S. Factual and Legal Analysis

The 1988 general election was held on Novembr S. As stated

above, the transfer of $50,000 here at issue took place on

December 12, 1988. In a letter to the Clerk of the House of

Representatives dated March 21. 1989, the treasurer of the

Congressional Committee stated: "This letter is to confirm that

the Gephardt-In-Congress Committee . . . declared a surplus of

funds in its congressional re-election campaign from 1988. This

campaign fund surplus allowed us to transfer $50,000.00 to the

Gephardt for President Committee, Inc., and transfer was made on

December 12, 1988."

The Interim Addendum to the Final Audit Report sent to the

Presidential Committee by the Commission on August 6, 1991,

questioned the legality of the $50,000 transfer in light of the

requirements of 11 C.F.R. S l0.3(a)(2)(v)(1988) and the

candidate's acceptance of public matching funds. In response,

the Presidential Committee asserted that the transfer had not been

made between the campaign committees of a candidate seeking

election to more than one federal office in the same election

cycle. Rather, the transfer had assertedly been made between
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Congressman Gephardt's then current congressional committee for

the 1989-90 election cycle and his previous 1988 presidential

committee. On this basis the presidential Committee concluded

(1) that the regulation governing this transfer was 11 C.I.a.

S 1l0.3(a)(2)(iv)(1988), not the more exacting 11 C.F.R.

S 110.3(a)(2)(v)(1988), and (2) that th. transfer was not subject

to the general $1,000 statutory limitation because it had met the

requirements of Section l10.3(a)(2)(iv)(1988).

The Commission found reason to believe the Congressional

Committee had violated 2 U.S.C. S 441a(a)(1)(A) by making an

excessive transfer to the Presidential Committee. This

determination was based, first, upon the conclusion that the

appropriate regulation was 11 C.F.R. S l0.3(a)(2)(v)(1988)

because the source of the transfer had been the 1988 Congressional

Committee, not the 1990 Congressional Committee. Secondly, the

Commission found that the transfer had failed to meet two of the

criteria set forth in the operative regulation.

1. Identity of Transferring Committee

Identification of the regulation applicable to the transfer at

issue depends upon prior identification of the transferring

committee. In response to the Interim Addendum, the Presidential

Committee asserted that the 1988 Congressional Committee had

completed its work by the time of the $50,000 transfer of December

12, 1988, and that Congressman Gephardt was already a candidate for
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the 1990 elections. 1 Therefore, the transfer was assertedly

"between the candidate's previous campaign committee [GPC] and his

currently registered committee [GIC].-

In response to the Commission's reason to believe

determinations, the Presidential Committee and the Congressional

Committee correctly state that a principal basis for the

Commission's conclusion that the 1988 Congressional Committee was

the source of the transfer is the fact that the Congressional

Committee made operating expenditures totalin, $53,168.10 after it

transferred the $50,000 to the Presidential Committee. In its 1988

Year-End Report the Congressional Committee reported all of these

post-transfer expenditures as being for the "General" election

campaign. Examples include:

Payee Date Paid Amount purpose

Mark Lougabaugh 12/13/88 450.52 reimbursement: travel
American Express 12/19/88 963.72 audio and video tapes;

services-campaign vanTelephone Contact, 12/19/88 5,000.00 phone bank services
Inc. 12/20/88 5,000.00 phone bank services

Doak, Shrum & 12/20/88 34,000.00 consulting services
Associates

The fact that

the 1988 campaign

was a functioning

would, therefore,

$45, 314.24

these expenditures were made in connection with

is evidence that the 1988 Congressional Committee

entity at least through mid-December, 1988. It

follow that the 1988 Congressional Committee was

1. The candidate's Statement of Candidacy for the 1990 election
was deposited in regular mail on February 2, 1989. The Office of
the Clerk of the House of Representatives did not receive thisStatement until February 10, 1989. Reports and statements sent by
regular mail are filed on the date they are received. See
11 C.F.R. S 100.19(b).
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the source of the December 12. 1988 transfer of $50,000 to the

Presidential Committee.

The joint response to the factual and legal analyses which

accompanied the notifications of the Commission's reason to

believe findings contains several misunderstandings. First, this

response discusses at length the Analysis' citation of 11 C.F.R.

S ll0.1(b)(3), which permits the acceptance of contributions

designated for a past election if net debts remain to be paid.

It concludes that this citation is not Kplevant unless the 1988

Congressional Committee had net debts outstanding and chose to

receive funds for the election already passed. (Emphasis in

original.) The response also states that "[tihe General Counsel's

report assumes that GIC continued to raise funds after the date of

the election to retire net debts." Respondents argue that the

Congressional Committee did not have to raise funds after the

election, or accept a $40,000 transfer from the Gephardt Committee

(see discussion below), in order to pay expenses from 1988

election. They state:

The Congressional campaign budgeted to cover its
own expenses -- accurately, as demonstrated by its
year-end positive balance. It chose to use its
surplus to assist a committee, GPC, that [sic]
little or no hope of raising funds to retire
substantial debts and obligations.

In fact, no assumption was made in the Analysis as to whether

or not the Congressional Committee had continued to raise funds

into December, 1988 for 1988 election purposes, although the

Congressional Committee's 1988 Year-End Report shows a total of
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$1,750 as having been received for the "General" election.

Rather, the citation to Section 110.1(b)(3) was intended as

support for the statement that the 1988 Congressional Committee

was free to make expenditures after the election to pay off

remaining obligations, whether or not Congressman Gephardt was by

then a candidate for a future election. The Congressional

Committee made and reported such 1988-related expenditures after

the date of the transfer, with the effect of keeping the 1988

Committe in existence an4 .skina, it th. source of the $50,000

transfer.*2

Respondents also cite a list of Advisory Opinions which have

established the principle that a committee may declare "excess

campaign funds" with regard to an election which has not yet taken

place and use those funds to pay off obligations from a prior

election. They have not, however, provided any evidence that the

Congressional Committee, at the time of the $50,000 transfer to

the Presidential Committee, declared that transfer to be excess

for the 1990 primary election. The Congressional Committee's

March, 1989 letter to the Clerk of the House cited above, sent

after Congressman Gephardt had become a candidate for the 1990

primary election, expressly stated that the surplus involved had

come from the 1988 Congressional re-election campaign.

In summary, the expenditures made after the $50,000 transfer

to meet 1988-related obligations, and statements made on behalf of

2. For the same reason the lengthy discussion in the response of
contributor intent is irrelevant. The expenditure of funds for
1988 election-related activity after the December 12 transfer is
the determining factor here, not the receipt of contributions.
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the Committee close to the time of the transfer, are proof that

the transfer at issue came from the 1988 Congressional committee.

Thus, the regulation governing the transfer was 11 C.F.R.

S l0.3(a)(2)(v)(1988).3

2. Application of 2 U.S.C. S 441a(a)(5)(C) and

11 C.V.3. S 1lo.3(a)(2)(v)(19s0)

As stated above, 2 U.S.C. S 441a(a)(S)(C) and 11 C.P.a.

S l0.3[a)(2)(v)(198S) permitted transfers between the committees

of a cand44te seekiny election to more than one Federal office

provided that the transfer did not occur while the candidate was

actively seeking both offices, the limitations on contributions

3. In the joint response to the Commission's findings of reason
to believe, respondents refer to a statement in the Factual and
Legal Analysis that the transfer would fail even if Section
l10.3(a)(2)(iv)(1988) were the appropriate regulation because
certain contributors would have already made maximum contributions
to the Presidential Campaign. The response correctly states that
under this particular subsection of the regulations it would not
have been necessary to aggregate contributions received by the
Presidential Committee through the Gephardt Committee and the
Congressional Committee with contributions already given directly
to the Presidential Committee. However, because of the
inapplicability of Section ll0.3(a)(2)(iv)(1988) to the transfer
here at issue, this lack of required aggregation does not change
the present outcome.

Respondents have extended their argument related to Section
l10.3(a)(2)(iv)(1988) to a hypothetical situation involving a
joint fundraising event held by a party committee and a candidate.
They pose the scenario of an individual having "maxed out" as to
the candidate, with the result that all of his or her contribution
to the joint fundraiser would have to be attributed to the party
committee. The party committee then makes a contribution to the
candidate, with some portion of that contribution having come to
the party from the joint fundraising event. Respondents argue
that any finding that the party's contribution to the candidate
had been made with "impermissible funds" would be "insupportable
as a matter of law or logic." In reality, any determination of
the legality of such a contribution would depend upon the factual
situation, including the language of the solicitation.
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were not exceeded, and the candidate had not received funds under

Title 26. In the present matter the transfer from the 1988

Congressional Committee to the Presidential Committee fails two of

these tests.

a. Receipt of Funds under Title 26

Richard Gephardt in 1988 received presidential primary

mtching funds, pursuant to 26 U.s.c. S 9031, et seq. Therefore,

the transfer of funds by the 1988 Congressional Committee to the

Presidential Committee was also ineligible for the exception at

2 U.S.C. S 411a(a)(5)(C) and 11 C.F.R. $ l10.3(a)(2)(v)(1988)

because it failed to meet the requirement that the recipient

candidate not have received public funds.

b. Source of Funds

The Commission's audit of the Presidential Committee

determined that a portion of the funds transferred to that

committee by the Congressional Committee came from funds

transferred earlier to the Congressional Committee by the

candidate's joint fundraising committee, the Gephardt Committee.

The transfers from the Gephardt Committee to the Congressional

Committee included one of $10,000 made on November 8, 1988, and

one of $40,000 made on December 2, 1988. These latter transfers

were reported by the Congressional Committee as being for the 1988

general election.

The allocation formula in the joint fundraising agreement

required that contributions be allocated to the Presidential

Committee to the extent of the contributor's limitation under the

Act, unless a contributor specifically designated his or her
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contribution to the Congressional Committee. Any amounts in excess

of the statutory limits on contributions to the Presidential

Committee were also to be allocated to the Congressional Committee.

The Audit Division concluded that the $50,000 transfer in

December, 1988 by the Congressional Committee to the Presidential

Committee contained all of the $10,000 received by the former from

the Gephardt Committee on November 8, 1988 and possibly some

portion of the $40,000 received on December 2, 1988. By the terms

of the joint fundraising agreement, namely the first call on

contributions by the Presidential Committee unless those

contributions would result in excessive contributions to that

committee or had been designated for the Congressional Committee,

the funds transferred to the Congressional Committee by the

Gephardt Committee contained funds which could not have gone

directly to the Presidential Committee. The presence of

contributions excessive as to the Presidential Committee in the

subsequent transfer by the Congressional Committee to the

Presidential Committee caused that later transfer to violate the

requirements at 2 U.S.C. S 441a(a)(5)(C) and 11 C.F.R.

110.3(a)(2)(v)(B)(1988), and, as a result, took it outside those

exceptions to the contribution limitations.

B. Conclusion

For the above stated reasons, the $50,000 transfer from the

Congressional Committee to the Presidential Committee did not meet

the conditions of 2 U.S.C. S 441a(a)(5)(C) and 11 C.F.R.

S ll0.3(a)(2)(v)(B) and (C)(1988) and, therefore, came within the

$1,000 per election limitation on contributions by one political



committee to another established at 2 U.s.c. S 441a(a)(l)(A). Sy

exceeding this $1,000 tlimitation, the transfer resulted in a

violation of the Act by the Congressional Committee. Therefore,

this Office recommends that the Commission find probable cause to

believe that the Gephardt in Congress Committee and John

Tumbarello, as treasurer, violated 2 U.S.C. 441a(a)(I)(A) by riaking

a $49,000 excessive transfer to the Gephardt for President

Commi ttee.

III . 03A C~rPSeL S 1u3ComIDATxo

Find probable cause to believe that the Gephardt in Congress
Committee and John Tumbarello, as treasurer, violated
2 U.S.C. S 441a(a)(l)(A) by making an excessive transfer to
the Gephardt for President Committee.

General Counsel



i~il , . F[DERAL ELE[CTION COMMISSIN

July 29, 1994
Richard Hughes
4524 East 67th Street
P.O. Box 35887
TJLulsa, Oklahoma 74135

RE: MUR 3342

Dear Hr. Hughes:

B ased on information ascertained in the normal course of
carrying out its supervisory responsibilities, on February 22,
1992, the Federal Election Commission found reason to believe that
you violated 2 U.s.c. S 441a(a)(1)(A), and instituted an
investigation in this matter.

After considering all the evidence available to the
Commission, the Office of the General Counsel is prepared to
recommend that the Commission find probable cause to believe that
a violation has occurred.

The Commission may or may not approve the General Counsel's
recommendation. Submitted for your review is a brief stating the
position of the General Counsel on the legal and factual issues of
the case. Within 15 days of your receipt of this notice, you may
file with the Secretary of the Commission a brief (ten copies if
possible) stating your position on the issues and replying to the
brief of the General Counsel. (Three copies of such brief should
also be forwarded to the Office of the General Counsel, if
possible.) The General Counsel's brief and any brief which you
may submit will be considered by the Commission before proceeding
to a vote of whether there is probable cause to believe a
violation has occurred.

If you are unable to file a responsive brief within 15 days,
you may submit a written request for an extension of time. All
requests for extensions of time must be submitted in writing five
days prior to the due date, and good cause must be demonstrated.
In addition, the Office of the General Counsel ordinarily will not
give extensions beyond 20 days.

A finding of probable cause to believe requires that the
Office of the General Counsel attempt for a period of not less
than 30, but not more than 90 days, to settle this matter through
a conciliation agreement.



Richard Hughes
Page 2

Should you have any questions, please contact Anne A.
Weissenborn, the senior attorney assigned to this matter, at (202)
219-3400.

Unclosure
Brief



BEFrORE THE FEDERAL E LECTION COITSION !!

In the Matter of ) i
) MuRt 3342 i

Richard Hughes ) !i

GENERAL COUNSEL' S BRIEF j

I * ?AUU OF THU CAS.,

This matter was generated by an audit of the Gephardt for i

President Committee, Inc. (Wthe Committee") undertaken by the

Federal Election Commission pursuant to 26 U.S.C. 5 9036(a) and by

additional information ascertained in the normal course of i

carrying out the Commission's supervisory responsibilities. On

February 25, 1992, the Commission found reason to believe that

Richard Hughes violated 2 U.S.C. S 441a(a)(l)(A) by making an

excessive in-kind contribution to the Committee in the form of

an advance payment of $3,807.5 for air travel. Of this amount

$380.75, or 10% of the outstanding balance, was reimbursed i

on September 29, 1989.

II. ANALYSIS

2 U.S.C. S 441(a)(1)(A) limits to $1,000 the amount which any

person may contribute to a candidate and his or her own authorized

committee per election. 2 U.S.C. S 431(8) defines "contribution"

tO include any loan or advance made for the purpose of influencing

a federal election. During the 1988-89 election cycle the

Commission's regulations permitted corporate vendors to extend

credit to political committees without such credit being

considered an advance, provided that they did so in the ordinary

course of business. Se_e former 11 C.F.R. 5 114.10 and present
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11 C.F.R. SS 116.3. It was also Commission policy to permit such

extensions of credit by non-corporate vendors as well; this policy

is now reflected at 11 C.F.R. S 116.3(a) and 11 C.F.R.

S 10O.7(a)(4). "Ordinary course of business" encompassed both the

nature and conduct of the creditor's business and the timing

involved in the extension of credit. See, e.g., MUU 1741. If

extensions of credit or advances were made on behalf of a

committee outside the ordinary course of business, they were to be

considered in-kind contributions and thus subject either to the

limitations on contributions from persons imposed at 2 U.s.c.

S 441a(a), or to the prohibitions against corporate contributions

found at 2 U.S.C. S 441b(a).

In 1988 11 C.F.R. S l00.7(b)(8) exempted from the definition

of contribution unreimbursed expenditures up to $1,000 for

transportation used by an individual on behalf of a candidate.

The investigation in this matter has revealed that the debt

of $3,807.54 owed by the Committee to Mr. Hughes was for travel on

a plane owned or leased by one of two companies with which he was

then associated. (These companies are now in bankruptcy and all

records are under the control of trustees.) Mr. Hughes also made

a separate $100 contribution to the Committee.

According to Mr. Hughes,

To the best of my knowledge and belief,
Mr. Robert Thompson requested I join him and
others in Iowa for the primary, which I did.
After the primary, we were ask [sic) to return
to Washington with members of the Gephardt for
President Committee, Mr. Thompson and others.
we advised Mr. Thompson that we would be happy
to comply, but we would have to bill the
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Committee for the appropriat, charges and wewere told to go ahead and do so. We flew a
plane load to Washington, DC and returned to
Tulsa, Okia.

Mr. Hughes has indicated that he does not remember who paid

for the flight, although he presumes that one of the two companies

(lid so. However, the debt for this flight was reported by the

Committee as oved to Mr. Hughes personally, not to a company. In

addition, it was Mr. Hughes who signed a debt settlement agreement

on his own behalf, not on behalf of either of the companies.

Therefore, this Office has concluded that Mr. Hughes paid for this

flight personally.

Because Mr. Hughes was one of the passengers, his share of

the cost of the trip, up to $1,000, would not be deemed a

contribution, pursuant to 11 C.F.R. S 100.7(b)(8). Because the

exact number of passengers is not known due to the inaccessibility

of records, this Office has estimated that there were 7-8 people

on the plane and has subtracted $500 from the amount owed

Mr. Hughes as his share of the $3,807.54 cost. In addition, he

was entitled to a $1,000 contribution pursuant to 2 U.S.C.

S 441a(a)(l)(A). Thus, his excessive contributions totaled

$2,407.54 ($3,807.54 + $100 - $500 - $1,000). This Office

recommends that the Commission find probable cause to believe that

Richard Hughes violated 2 U.S.C. S 441a(a)(l)(A) by making

$2,407.54 in excessive contributions to the Gephardt for President

Committee.
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rind probable cause to believe that Richard Hughes violated

2 U.S.C. S 441a(a)(l)(A).

General Counsel
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July 29, 1994

Robert 7. Bauer, Esquire
Judith L. Corley, Esquire
Perkins Cole
607 Fourteenth Street, NqW
Washington, DC 20005-2011

RE: MUR 3342
Richard A. Gephardt

Dear Hr. Bsuer and Ms. Corley:

Based on information ascertained in the normal course of
carrying out its supervisory responsibilities, on October 1, 1991,
the Federal Election Commission found reason to believe that your
client, Richard A. Gephardt, violated 26 U.s.c. 5 9035(a), and
instituted an investigation in this matter.

After considering all the evidence available to the
Commission, the Office of the General Counsel is prepared to
recommend that the Commission find probable cause to believe that
a violation has occurred.

The Commission may or may not approve the General Counsel's
recommendation. Submitted for your review is a brief stating the
position of the General Counsel on the legal and factual issues of
the case. Within 15 days of your receipt of this notice, you may
file with the Secretary of the Commission a brief (ten copies if
possible) stating your position on the issues and replying to the
brief of the General Counsel. (Three copies of such brief should
also be forwarded to the Office of the General Counsel, if
possible.) The General Counsel's brief and any brief which you
may submit will be considered by the Commission before proceeding
to a vote of whether there is probable cause to believe a
violation has occurred.

If you are unable to file a responsive brief within 15 days,
you may submit a written request for an extension of time. All
requests for extensions of time must be submitted in writing five
days prior to the due date, and good cause must be demonstrated.
In addition, the Office of the General Counsel ordinarily will not
give extensions beyond 20 days.



Robert 1'. Bauer, Esquire
Judith L. Corley, Esquire
Page 2

A finding of probable cause to believe requires that theOffice of the General Counsel attempt for a period of not lessthan 30. but not more than 90 days, to settle this matter through
a conciliation agreement.

Should you have any questions, please contact Anne A.Wilssenborn, the senior attorney assigned to this matter, at
(202) 219-3400.

Sincerely. A

EnclosureBrief



BEFORE THB FEDERAL ELECTION CONMMISSION

In the Matter of )
) MUR 3342

Richard A. Gephardt )

GENERIAL COUNSEIL'S BRIEF

I. ITRTEREET Or TE CASE
This matter was generated by an audit of the Gephardt for

President Committee, Inc., ("the Committee") undertaken by the

Federal Election Commission pursuant to 26 U.S.%. S ,PP38 }. ..... be

Committee was the authorized committee of Richard A. Gephardt for

his campaign for nomination to the office of President of the

United States in 1988.

On May 14, 1991, the Commission voted to refer to the Office

of the General Counsel for enforcement purposes issues concerning

certain expenditures made by Richard A. Gephardt as a candidate

for nomination to the office of President. On October 1, 1991,

the Commission found reason to believe that Richard A. Gephardt

had violated 26 U.S.c. s 9035(a).

I I. FACTUAL AND LEGAL ANALYS IS

1. Statutory and Regulatory Provisions

26 U.S.C. S 9035(a) and 11 C.F.R. S 9035.2(a)(1) require that

a candidate for nomination to the office of President, who elects

to accept public matching fund payments pursuant to 26 U.S.C.

S 9034, not knowingly make expenditures from personal funds or

from the personal funds of his immediate family in connection with

his campaign for nomination in excess of $50,000.
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Pursuant to 11 C.F.R. S 9035.2(a)(2), expenditures made using

a credit card for which the candidate is jointly or solely liable

will count against the $50,000 limitation to the extent that the

full amount due, including any finance charge, is not paid by the

candidate's authorized committee within 60 days after the closing

date of the billing statement on which the charges first appear.

For purposes of this provision, the "closing date" shall be the

date indicated on the billing statement which serves as the cutoff

date for determining which charges are iaclud on tbe billing

statement.

2. Use of Candidate's Credit Card

As a candidate for nomination to the office of President,

Richard A. Gephardt accepted public matching payments pursuant to

26 U.s.c. S 9034. On February 5, 1988, Mr. Gephardt made a direct

contribution to his campaign of $50,000. Documents examined

during the audit of the Committee showed that as of that same date

the candidate also had outstanding charges for qualified campaign

expenses on his personal American Express card totaling

$16,309.21, of which $13,981 had been incurred in October 1987 and

thus had been outstanding for more than 60 days.

On the basis of the above information, more documentation,

including billing statements for the candidate's American Express

card, was sought and obtained. The Audit Division's review of

this additional information resulted in the following schedule of

candidate contributions made by means of Anierican Express charges:
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Contrjbutions New Charges Total Aggregate Aggregate Amount
as of Credit Card in excess of

______ Contributions - Limitation

3/16/88 $13,794.95 $13,794.95 $13,794.95
4/14/68 1,874.75 15,669.70 15.669/70
5/14/88 19,424.65 35,094.35 35,094.35
6/15/86 63,128.46 96,222.81 98,222.81
7/15/88 2,662.00 100,884.81 100,884.81
finance charges 4,050.30 104,935.11 104,935.11

Thus, by July 15, 1986, Mr. Gephardt had accumulated

$104,935.11 in credit card charges which had not been paid by the

Committee within 60 days of the closing dates on the respective

billing statements. By January 15, 1989, the Committee had paid

all but $25,951.22 of the amount then owed. The charges were

reduced to $-0- by September 30, 1989.

As a result of these credit card charges Mr. Gephardt

exceeded his $50,000 personal expenditure limitation by as much as

$100,884.81 (not including finance charges). In a letter dated

July 6, 1992, counsel for the Gephardt for President Committee

stated that the Committee did not "expect to relitigate" certain

questions, including the issue of Mr. Gephardt's extensions of

credit, preferring to raise any legal issues during the course of

conciliation. No additional response has been received.

The Office of the General Counsel recommends that the

Commission find probable cause to believe that Richard A. Gephardt

violated 26 U.S.C. $ 9035(a).

1. Date given is 60th day after closing date of billing statement
on which the outstanding charges first appear.
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rind probable cause to believe that Richard A. Gephardt
violated 26 U.s.c. S 9035(a).

General Counsel
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July 29, 1994

Judy McCoy, Administrative Director
Zowa Democratic Party
2116 Grand Avenue
Des Moines, lova 50312

RE: HUB 3342
Iowa Democratic Party
(Federal Division)

Mary Maloney, as treasurer

Dear Ms. McCoy:

Based on information ascertained in the normal course of
carrying out its supervisory responsibilities, on June 29, 1993,
the Federal Election Commission found reason to believe that the
Iowa Democratic Pary and Mary Maloney, as treasurer, violated
2 U.S.C. S 441a(a)(2)(A) and 2 U.S.C S 434(b)(4)(H)(i), and
instituted an investigation in this matter.

After considering all the evidence available to the
Commission, the Office of the General Counsel is prepared to
recommend that the Commission find probable cause to believe that
violations have occurred.

The Commission may or may not approve the General Counsel's
recommendation. Submitted for your review is a brief stating the
position of the General Counsel on the legal and factual issues of
the case. Within 15 days of your receipt of this notice, you may
file with the Secretary of the Commission a brief (ten copies if
possible) stating your position on the issues and replying to the
brief of the General Counsel. (Three copies of such brief should
also be forwarded to the Office of the General Counsel, if
possible.) The General Counsel's brief and any brief which you
may submit will be considered by the Commission before proceeding
to a vote of whether there is probable cause to believe a
violation has occurred.

If you are unable to file a responsive brief within 15 days,
you may submit a written request for an extension of time. All
requests for extensions of time must be submitted in writing five
days prior to the due date, and good cause must be demonstrated.
In addition, the Office of the General Counsel ordinarily will not
give extensions beyond 20 days.



Judy McCoy, Administrative Director
Page 2

A finding of probable cause to believe requires that theOffice of the General Counsel attempt for a period of not lessthan 30, but not more than 90 days, to settle this matter through
a conciliation agreement.

Should you have any questions, please contact Anne A.Weissenborn, the senior attorney assigned to this matter, at
(202) 219-3400.

Enclosure
Brief



BEFORE TUEt FEDERAL ELECTION COMMlISSION

In the Matter of)
) MUR 3342

Iowa Democratic Party (Federal Division) )
Mary Maloney, as treasurer )

GENIERAL, COUSEL'8 BRIEF

I. STATEMENT OF THE CASE

This matter was generated by an audit of the Gephardt for

President ComilttS, 4mc., (=tbe Commtte) undertaken by the

Federal Election Commission pursuant to 26 U.S.C. S 9038(a). On

June 29, 1993, the Commission found reason to believe that the

Iowa Democratic Party (Federal Division) ("the Party") and Mary

Maloney, as treasurer, had violated 2 U.S.c. S 441a(a)(2)(A) and

2 U.S.C. S 434(b)(4)(H)(i) by making an excessive in-kind

contribution to the Gephardt for President Committee in the form

of a mailing list valued at $10,000 and by failing to report the

contribution.

II. ANALYSIS

2 U.S.C. S 441a(a)(2)(A) limits to $5,000 the amount which

any multicandidate political committee, including a state party

committee, may contribute to a candidate and his authorized

committee with respect to any election. 2 U.S.C S 431(8) defines

tcontribution" to include "any gift, . . . or anything of value

made .. . for the purpose of influencing" a federal election.

2 U.S.C. S 434(b)(4)(H)(i) requires that political committees

other than authorized committees report all contributions made to

other political committees.



The Commission's audit of the Gephardt for President

Commaittee initially determined that the Committee had acquired a

mailing list which apparently had been purchased for $10,000 from

the Party by an unknown person or entity. Subsequently, it

appeared that no third person was involved. The Commission found

reason to believe that the Party had violated 2 U.8.C.

S 441a(a)(2)(A) by itself providing the mailing list without

charge and 2 U.S.C. S 434(b)(4)(H)(i) by not reporting this

in-kind conittbutton.

In its response to the Commission's determinations, the Party

has not claimed third party payment for use of the mailing list.

._ Relying upon tmthe best of the recollection of the Party staff

., involved with this matter,tm the Party asserts that it received

~compensation for the list in the form of activities undertaken by
'CCongressman Gephardt on its behalf. These activities included !

appearances by Congressman Gephardt at county fundraisers, the

securing of speakers for fundraising events, helping to secure

participation in the 1986 and 1987 Jefferson-Jackson Dinners, and

assisting Democratic candidates with fundraising in Washington and

in Iowa.

The response filed by the Committee also does not dispute the

fact that the Committee did not pay the Party for the mailing

list. The Committee does, however, assert that the Party was

compensated by means of services performed by Congressman Richard

Gephardt. "Congressman Gephardt provided valuable consideration

in exchange for the mailing list from the Party by appearing in

their behalf and assisting with the Party's fundraising efforts."
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According to the response, the candidate appeared at "numerous

events on behalf of the Party during the extended period leading

up to the Iowa caucuses in early February 1988."

The Committee argues that this form of compensation for the

list was necessitated by concerns regarding the legality of a

direct payment of $10,000 to the Party for the mailing list.

Advisory Opinions 1983-2, 1981-3 and 1979-17 are cited as examples

of opinions issued by the Commission which "have taken the

position that theproceeds from the sale of goods or services by a

political comittes are contributions subject to the contribution

limits and source restrictions."

One of these advisory opinions, Advisory Opinion 1983-2,

explains the flaw in this argument. That opinion states that the

exchange or sale of mailing or contributor lists at the usual and

normal charge has been deemed by the Commission to be an exception

to the general rule that payments to a committee for a service or

product are to be considered contributions. "The Commission has

developed this . . . exception because the Commission views such

lists as a unigue type of asset of the committees involved in that

each list's value, at least in part, is determined on the basis of

the committee's political fundraising efforts or other political

use of the list." See also Advisory Opinion 1981-53.

Having established that it would have been appropriate for

the Committee to compensate the Party, the next issue is whether

the performance of the aforementioned services by the candidate

constituted remuneration for use of the list. In Advisory Opinion

1977-26 the Commission addressed the propriety of a candidate's
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being reimbursed for voter registration promotional activities

which he had performed for a state party committee while he was

also campaigning for election to the United States Senate. The

opinion request stated that the candidate had "encouraged voter

registration as an integral part of his campaign throughout the

commonwealth of Pennsylvania." In its opinion the Commission

cited 11 C.F.R. S 110.8(e), which permits reimbursement by a

political party of expenses incurred by a candidate on behalf of

the party, but stated that "paymnt of this kind is limited to

situations where the services performed are strictly party related

and where the activity is a bona fide party event or appearance

rather than for the purpose of influencing the candidate's

nomination or election." Because it was seemingly impossible in

the Pennsylvania situation to distinguish the candidate's

party-building activities from his own campaign activities, the

Commission found that it was "most unlikely that the VRC [voter

registration campaignJ did not in fact influence his own Senate

candidacy." In the situation addressed in the advisory opinion,

any reimbursement of the candidate would have had to be considered

a contribution to his committee because the activity for which he

was being reimbursed benefited his campaign.

In the present matter, Congressman Gephardt's activities on

behalf of the Party coincided with his own primary campaign in the

same state. Because his activities on behalf of the Party also

benefited his own campaign, the Party's provision of information

from a voter list cannot be treated as reimbursement for
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activities on behalf of the Party, but must be considered a
contribution to the Gephardt campaign.

As a multi-candidate party committee, the Iowa Democratic

Party could contribute only $5,000 to a candidate committee per

election. Therefore, the Office of the General Counsel recommends

that the Commission find probable cause to believe that the Iowa

Democratic Party (Federal Division) and Mary Maloney, as

treasurer, violated 2 U.S.C. S 441a(a)(2)(A) and 2 U.S.C.

S 434(b)(4)(u)(i) by mking an excessive in-kind contribution

valued at $1O,0000 to the Gephardt for President Committee and by

failing to report the contribution. 1

III. GENERAL COUNSEL' S RECORRENDATION

Find probable cause to believe the Iowa Democratic Party
(Federal Division) and Mary Maloney, as treasurer, violated
2 U.S.C. S 441a(a)(2)(A) and 2 U.S.C. S 434(b)(4)(H)(i).

Dat i General Counsel

1. The Party argues that the Gephardt campaign received only"raw data" which had never before been sold to other campaign
entities, not the compiled list provided to other committees forwhich $10,000 was charged. While raw data would probably not be
as readily useful as a compiled list, the Party has not placed aspecific value on the information which was provided to theCommittee. In the absence of such additional information, this
Office recommends that the Commission retain the $10,000
valuation.
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July 29, 1994

I. Laurence Macon, Esquire
James P. Robinson, III, Esquire
Akin, Gump, Strauss, Hauer & Feld, L.L.P.
1500 NationsBank Plaza
300 Convent Street
San Antonio, Texas 76205

RE: NUN 3342
Heard, Goggan, Blair &
Williams

Dear Mr. Macon and Mr. Robinson:

Based on information ascertained in the normal course of
carrying out its supervisory responsibilities, on February 22,
1992, the Federal Election Commission found reason to believe that
your client, Heard, Goggan, Blair & Williams, violated 2 U.S.c.
S 441a(a)(1)(A), and instituted an investigation in this matter.

After considering all the evidence available to the
Commission, the Office of the General Counsel is prepared to
recommend that the Commission find no probable cause to believe
that a violation has occurred.

The Commission may or may not approve the General Counsel's
recommendation. Submitted for your review is a brief stating the
position of the General Counsel on the legal and factual issues of
the case. Within 15 days of your receipt of this notice, you may
file with the Secretary of the Commission a brief (ten copies if
possible) stating your position on the issues and replying to the
brief of the General Counsel. (Three copies of such brief should
also be forwarded to the Office of the General Counsel, if
possible.) The General Counsel's brief and any brief which you
may submit will be considered by the Commission before proceeding
to a vote of whether there is probable cause to believe a
violation has occurred.

If you are unable to file a responsive brief within 15 days,
you may submit a written request for an extension of time. All
requests for extensions of time must be submitted in writing five
days prior to the due date, and good cause must be demonstrated.
In addition, the Office of the General Counsel ordinarily will not
give extensions beyond 20 days.



R. Laurence Macone EsquireJames P. Robinson* ZlI, Esquire
Page 2

Should you have any questions, please contact Anne A.Veissenborn, the senior attorney assigned to this matter, at (202)
219-3 400.

Sin

Lawrence B. NobleGeneral Counsel

Etncl1osu re
Brief



BEFORE THE FEDERAL ELECTION COMMISSION i

In the Matter of )
) MUIR 3342

Heard, Goggan, Blair & Williams )

GENERAL COUNSEL'S BRIEF

I. * TATUSYII OF Y3 CASK

This Datter was generated by an audit of the Gephardt for

President Committee, Inc. ('the Committee") undertaken by the

Federal Election Commission pursuant to 26 U.S.C. S 9036(a) and by

additional information ascertained in the normal course of carrying

out the Commission's supervisory responsibilities. On May 3, 1994,

the Commission revoted to find reason to believe that Heard,

Goggan, Blair & Williams ("Heard, Goggan") violated 2 U.s.c.

S 441a(a)(1)(A) by making excessive in-kind contributions to the

Committee in the form of advances totaling $21,677.84. Of this

amount $2,167.78 was reimbursed on November 13, 1989 pursuant to a

proposed debt settlement agreement with the firm.

After several only partially successful attempts by this

Office to obtain information concerning the circumstances under

which these advances were made, the Commission on May 3, 1994,

authorized an Order to Submit Written Answers which was issued to

the firm. Responses were received on June 14, 1994.

II. ANALYSIS

2 U.S.C. S 441(a)(l)(A) limits to $1,000 the amount which any

person may contribute to a candidate and his or her own authorized

committee per election. 2 U.S.c. S 431(11) defines "person" to

include "an individual, partnership, committee, association,
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corporation, labor organization, or any other organization or group

of persons . ..

2 U.s.c. 5 431(8) and 2 U.S.C. S 441b(b)(l) define

"contribution" to include any loan or advance made for the purpose

of influencing a federal election. During the 1987-88 election

cycle the Commission's regulations permitted corporate vendors to

extend credit to political committees without such credit being

considered an advance, provided that they did so in the ordinary

course of busiaeas. See former 11 C.i.a. S 114.10 and present

11 C.F.R. SS 116.3. It was also Commission policy to permit such

extensions of credit by non-corporate vendors as well; this policy

is now reflected at 11 C.F.R. S 116.3(a) and 11 C.F.R.

S 100.7(a)(4). If extensions of credit or advances were made on

behalf of a committee outside the ordinary course of business,

they were to be considered in-kind contributions and thus subject

either to the limitations on contributions from persons imposed at

2 U.S.C. S 441a(a), or to the prohibitions against corporate

contributions found at 2 U.S.C. S 441b(a).

Heard, Goggan, Blair & Williams is law firm located in San

Antonio, Texas doing business as a partnership. According to

information supplied by the Committee, the $21,667,84 in advances

at issue with regard to Heard, Goggan included $11,271.34 for

"flight charges," at least $10,895.34 of which involved flights to

Houston, Montgomery, Corpus Cristi, Dallas, Fort Worth and Austin

between May 4 and October 16, 1987. The remaining portion of the

$21,677.84 included a total of $1,794.88 for hotel accommodations,

$2,000 for a party, $3,415.60 for receptions, $1,126.67 for a
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planning meeting, and smaller amounts for stationery, stamps,

invitations, shipments, TV news taping and mileage reimbursement.

These debts owed Heard, Goggan were not included on the Schedule

D-P's submitted by the Committee to the Commission.

In the responses received on June 14, 1994 to Commission

interrogatories, the firm described its relationship with the

Comumittee as follows: "[Tihe firm was asked to provide services

needed by the Committee in its campaign in Texas upon the agreement

that the Comittee would make full payment to the firm for those

services." Although there was no written contract between the firm

and the Committee, "there was an agreement that the Committee would

pay in full for the services it received from Heard, Goggan, Blair

& Williams." In response to another question as to whether the

firm's expenditures were made as part of a business arrangement or

as the result of the personal activities of a partner, associate or

other representative of the firm, the firm has stated, "[tjhe

expenditures were made by the firm as part of a business

arrangement whereby the firm was to provide certain non-legal

services for the Committee. These services did include payment of

some expenses of one or more partners, associates or other

representative of the firm which were incurred in providing

services to the Committee."

In a previous submission to the Commission, it was stated that

Heard, Goggan had offered similar types of non-legal services to

clients. The response listed a number of such clients and provided

examples of services rendered such as mailing services, assistance

with fund raising, assistance in arranging rallies, assistance with



-4-

arranging travel. The firm's services also included the hosting of
dinners and receptions, and providing staff support. In response

to a question about whether it was the firm's ordinary business

practice in 1987-88 to pay for non-legal services for clients and

others and then seek reimbursement, rather than require advance

payment, Heard, Goggan's June 9, 1994 response was in the

affirmative. Such arrangements included air travel and hotel

accommodations. As to the air travel arranged for the Gephardt

Commitee, the firm's repsonse stated that these expenditures

involved the travel of "Richard Gephardt, his wife Jane, and

members of his campaign organization as well as law firm partner,

Oliver S. Heard, Jr., employee Carrie Baker and possibly others."

The response also stated that it was not ordinary practice to bill

for the travel of firm representatives because most agreements with

clients did not provide for such reimbursement.

Based upon the information most recently provided by the firm,

it appears that Heard, Goggan, Blair & Williams provided services

for the Committee in the ordinary course of that firm's business.

Therefore, this Office recommends that the Commission find no

probable cause to believe that Heard, Goggan, Blair & Williams

violated 2 U.S.C. S 441a(a)(l)(A) by making excessive in-kind

contributions to the Gephardt for President Committee.

III. GENERAL COUNSEL'S RECOMNENDATION

Find no probable cause to believe that Heard, Goggan, Blair &

Williams v' lated 2 U.S.C. S 441a(a)(1)(A).
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Augustr 15, 1994

Ms. Anne Weissenborn
Office of the General Counsel
Federal Election Commission
999 E Street, N.W.
Wash ington, DC 20463

Re: MUR 3342
Dear Ms. Weissenborn:

This is to request an extension of tine of 30 days for
Respondents Richard A. Gephardt, Gephardt for President and
Gephardt in Congress to respond to the probable cause briefs
of the Office of the General Counsel for the above referenced
Matter Under Review.

This extension is requested to give Respondents adequate
tine to prepare a response to the probable cause brief.
Because of vacations schedules and Congressional recess
uncertainties, it will be difficult to coordinate all of the
responses until after the Labor Day holiday. The infornation
needed to prepare each of the responses overlaps with the
others and requires more extensive coordination of the
responses than night otherwise be the case.

Since the original response would have been due on
August 19, 1994, with the extension, the responses will be due
on September 19, 1994.

If you have any questions, please contact one of the
undersigned.

Ver.tul you rs

Judith L. Corley
Counsel for Respondents

I1SSSO-00011DA942270.018]
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W FEDERAL ELECTION COMMISSION
WASHINCTON. DC 24b3

AUGUST 16, 1994
Robert F. Bauer, Esquire
Judith L. Corley, Esquire
?erkins Cole
607 Fourteenth Street, NW
Washington, DC 20005-2011

RE: MUR 3342
Gephardt for President Committee
S. Lee Rling, as treasurer
Gephardt in Congress Committee

" John R. Tumbarello, as treasurer
Richard A. Gephardt

Dear Mr. Bauer and Ms. Corley:

~This is in response to your letter dated August 15, 1994,
which we received on August 16, 1994, requesting an extension of

v 30 days to respond to the General Counsel's Briefs in the
above-cited matter. After considering the circumstances presented

O in your letter, the Office of the General Counsel has granted the
requested extension. Accordingly, your response is due by the

~close of business on September 19, 1994.

~If you have any questions, please contact me at (202)
~219-3400.

~Sincerely,

Anne A. Weissenborn
Senior Attorney
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MUR 3342

NAME OF COUNSEL' GerldW. Crawo

6943 Vista ODrveWest Do. Mloine, IA 50266ADDRESS:

TELEPHONE:

-J

(B515) 221-7979(515) 221-7978

The above-tnamed irvda i hereby designated -n my coursel and as
authorizd to reoeive any notlfiaaton an other communloations from the
Commision and to ect on my beal before the Comndsion.

De1 - ,-

RESPONDSNT'S NAME:

A0DRES~

HOME PHONE:

BUSINESS PHONE:

J.?Uco Admlnistrutlve Dircoiow Dum. P'e,'

MaMloey - Treae.'e Iowa
-qmnk P

431 Eaut LocmstDes Moine IA 50309

N/A

(615) 244-7292
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Ausust 19,1l94

M*. Karat Z"-mna_

Psiara Elm CommIssion
W Jashnon, D. C. 20463

VIA FAX: 202-219-3923

Dear Nb. Zium

,C) Alonig with this 1eu you will fnd a stamzit of De gxi ai of Counad
&os the Iowa Dmu Piy. Phelet us kniow (a si a deiaaim fron

SIt Is ,a uikhat Judy Mco, A ~av Diec ofthbe

zr sma. Alxat~y tCaunul's ltrdied Juy9, 1994wwasuilee bth
,J rowIc Nty's fimur' adew amul was t reeie uil 031f this wek.

Pleas. Wthds buy sav as ' wrS zmus for addt na tb (30)
days ln tody's Wm hi fil a mqilv. britl thi r =.

Your asitac is piad qslNiatcd If you have uiy questions or
Somment, dona hesibtto oalt.

Siceey,

Attachment - Diiaton of Counsel
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CRAWFORD
LAW LF~4kM

Seteber 2, 1994

Ms. Anne A. W~issenbomFederal Election Commission
Washington, D.C.
Via Fax: 202-219-3880

P71
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9%%~ ~rYj
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-~ F,,
4A.D

Dear Ms. Weissenborn:
This letter cofim our telephon request form anetes of time in whidh

to file responsive pleadings in MUR 3342 until Septanber 16, 1994.

I am by copy of this letter informing my client, The Iowa Dmmai Party,
of thi. deadline.

Th'in- y,.. ,,u,, nu in di .,,;,, ih;u d u,,t, mlii ,,r, ,.tl., ,,u,,

L~
Gerald W. Crinwnv



FEDERALELECTION COMMISSION
WASHINCTON. D C 20463

Septater 6, 1994

Gerald W. Crawford, Esquire
Crawford Law Frm
6943 Vista Drive
West Des Moines, Iowa 50266

RE: MUJR 3342
Iowa Democratic Party
Mary Maloney, as
treasurer

Dear Mr. Crawford:

This is in response to your faxsimile dated September 2,
1994 requesting an extension until September 16, 1994 to respond
to the General Counsel's Brief in the above-cited matter. After
considering the circumstances presented in your request, the
Office of the General Counsel has granted the extension.
Accordingly, the response is due by the close of business on
September 16, 1994.

If you have any questions, please contact me at (202)
219-3400.

Sincerely,

Anne A. Weissenborn
Senior Attorney



FED)ERAL ELECTION
CO?I1SSIOM
SECRETARIAT

In the Matter of

)Trammel Crow Asset Company, Inc. )
SENSITIVE1411 3342

GENERAL CouNSEL' S REPORT

I. BACKGROUND

Attached is a conciliation agreement which has been

signed by J. McDonald Williams, President of Trammel Crow Asset

Company.

The attached agreement contains no changes from the

agreement approved by the Commission on July 6, 1994. A copy

of the check received in the amount of $1,900 for the civil

penalty is attached.

I I. 33ND TO

1. Accept the attached conciliation agreement with
Trammel Crow Asset Company, Inc.

2. Close the file as to this respondent.

3. Approve the appropriate letter.

Lawrence M. Noble
General Counsel

Date ((

Attachments
1. Conciliation Agreement
2. Civil Penalty Check

Lo is GfLer-ner -
Associbte General Counsel

Staff Assigned: Anne Weissenborn/Clinett Short



BEtFORE THEt FEtDERAL ELIECTION COMMISSION

In the Matter of

Trammel Crow Asset Company, Inc. ) NUn 3342

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal Election

Commission, do hereby certify that on September 9, 1994, the

Commission decided by a vote of 6-0 to take the following

actions in MUR 3342:

1. Accept the conciliation agreement with
Trammel Crow Asset Company, Inc., as
recommended in the General Counsel's Report
dated September 2, 1994.

2. Close the file as to this respondent.

3. Approve the appropriate letter, as
recomended in th. General Counsel's Report
dated September 2, 1994.

Commmissioners Aikens, Elliott, McDonald, MeGrry, Potter,

and Thomas voted affirmatively for the decision.

Attest:

WI?-Date"

Secr ary of the Commission

Received in the Secretariat:Circulated to the Commission:
Deadline for vote:

Fri., Sept. 2, 1994Fri., Sept. 2, 1994
Fri., Sept. 9, 1994

9:42 a.m.
12:00 p.m.
4:00 p.m.

esh



i FEDERAL ELECTIO COMMISSION
WASNUCTON. OC 3*3

September 14, 199 4

a. Todd Johnson, Esquire
Jones, Day. Reavis a Pogue
1450 G Street, NWl
Washington, DC 20005-2066

RE: RUE 3342

Trammell Crow Asset Company

Dear Nr. Johnson:

On September 9, 1994, the Federal Election Coission
accepted the signed conciliation agreement and civil penalty
submitted on your client's behalf in settlement of a violation
of 2 U.s.c. S 441b. Accordingly, the file has been closed in
this matter as it pertains to you.

This matter will become public within 30 days after it
has been closed with respect to all other respondents involved.
Please be advised that information derived in connection with
any conciliation attempt will not become public without the
written consent of the respondent and the Coinission. See
2 U.S.C. S 437g a)(4)(s). The enclosed conciliation agrement,
however, will become a part of the public record.

You are advised that the confidentiality provisions of
2 U.S.C. S 437g(a)(12)(A) still apply with respect to all
respondents still involved in this matter. The Commission will
notify you when the entire file has been closed.

Enclosed you will find a copy of the fully executed
conciliation agreement for your files. If you have any
questions, please contact me at (202) 219-3664.

Sincerely,

Anne Veissenborn
Senior Attorney



BEFOE TE FEERA ELCTIO COMISSON ..

In the Matter of ) r.

Trammel Crow Asset Company, Inc. )U 334 , 'M
CONCILIATION AGREEMENT

This matter was initiated by the Federal Election

Commission ("Commission"), pursuant to information ascertained

in the normal course of carrying out its supervisory

responsibilities. The Commission found reason to believe that

the Trammel Crow Asset Company, Inc. ("Trammel Crow") violated

2 U.S.C. S 441b.

NOW, THEREFORE, the Commission and the Respondent,

having participated in informal methods of conciliation, prior

to a finding of probable cause to believe, do hereby agree as

follows:

I. The Commission has jurisdiction over the Respondent and

the subject matter of this proceeding, and this agreement has the

effect of an agreement entered pursuant to 2 U.S.C.

S 437g(a)(4)(A)(i).

II. Respondent has had a reasonable opportunity to demonstrate

that no action should be taken in this matter.

III. Respondent enters voluntarily into this agreement with the

Commission.
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IV. The pertinent facts in this matter are as follows:

1. Trammel Crow Asset Company is a corporation within the

meaning of 2 U.S.C. S 441b.

2. Pursuant to 2 U.S.C. S 441b(b)(2) a "contribution"

shall include any direct or indirect payment, distribution, loan,

advance, deposit, or gift of money, or any services to any

candidate, campaign committee, or political party or oganization,

in connection with any election for federal office.

3. The Gephardt for President Committee is a political

committee within the meaning of 2 U.S.C. S 431(4).

4. Trammel Crow provided transportation to the candidate,

Richard A. Gephardt, and to five campaign staff members using

Trammel Crow's aircraft for a February 19, 1988 trip from Dallas,

Texas to Marshall, Texas and then to Minneapolis, Minnesota.

5. The costs of the transportation furnished to the

Committee by Trammel Crow totaled $3,936.00.

6. The Committee paid $393.60 to Trammel Crow, leaving

$3,542.40 outstanding.

V. Respondent made a $3,936.00 contribution to the Gephardt

for President Committee, in violation of 2 U.S.C. S 441b.

VI. Respondent will pay a civil penalty to the Federal

Election Commission in the amount of One Thousand, Nine Hundred

Dollars ($1,900), pursuant to 2 U.S.C. S 437g(a)(5)(A).

VII. The Commission, on request of anyone filing a complaint

under 2 U.S.C. S 437g(a)(1) concerning the matters at issue

herein, or on its own motion, may review compliance with this

agreement. If the Commission believes that this agreement or any
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, requirement thereof has been violated, it may institute a civil

action for relief in the United States District Court for the

District of Columbia.

VIII. This agreement shall become effective as of the date

that all parties hereto have executed same and the Commission has

approved the entire agreement.

IX. Respondent shall have no more than 30 days from the date

this agreement becomes effective to comply with and implement the

requirements contained in this agreement and to so notify the

Commission.

X. This Conciliation Agreement constitutes the entire

agreement between the parties on the matters raised herein, and no

~ other statement, promise, or agreement, either written or oral,

• made by either party or by agents of either party, that is not

contained in this written agreement shall be enforceable.

FOR THE COMMISSION:

aveneDate
General Counsel

FOR THE RESPONDENTS:

"1 ae )" Mc~oald Wlli/9/9at

(P sitio ) President



TRAMMELL CROW ASSETF MANAGEME NT
200111018 AVE. SWrlE 54K
DALLAS. TEXAS 7h3t01.2597

2144?.426

Oiie TNOUJSMVID, NinetCR EO COLLMS ,,**,,,,,.--*.**** *****A*

PAYTO THE ORDER OF

Federal Election CommisioeAttn: Trevior Potter
Washdng ton.

DISSUSSEMENT ACCOUNT
VOID AITE N0 DAYS

DC 20463

L
IqYS ITIEfuYTE 3*96K - PIANO. TEXAS

-' - e 1 ?4OI

4, 1 ~' t~ 9 £ ~' ~ £

L~LJL~2J

034475



w .. ''$0vDI C
PARTMJ =""

September 15, 1994
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+~1General Counsel
Federal Election Commission
Washington, D.C. 20463

RE : MUR 3342

Dear Sir:

Please find enclosed the Iowa Democratic Party's brief
responding to your brief dated July 25, 1994.

I hope this will resolve the matter.

S incerelyayrs,

12

Eric Tabor, State Chair

431 East Locust * Des Moines, Iowa 50309 * 515/244-7292



• 0

BEFORE THE FEDERAL ELECTION COMM4ISSION

In the Matter of )
)

Iowa Democratic Party (Federal Division) ) MUR 3342
Mary Maloney, as treasurer )

RESPONDENT'S BRIEF

I. Statement of the Case

The Iowa Democratic Party ('the Party3 ) in early 1986
entered into an agreement with the Gephardt for President
Conmmittee ('the Committee') whereby the Party would provide
activist data to the Committee and, as full compensation for the
data, the Committee agreed to assist the Party in fundraising and
other activities. This agreement was executed and the Party was

~fully compensated. No in-kind contribution occurred, so none was
reported by the Party. The Party has communicated this

.... information to the Federal Election Committee by letter dated
August 18, 1993.

II. ANALYSIS

r The key issue in this case is whether the Party was fully
compensated by the Commnittee for the data provided. Obviously,

O two factors are relevant, the value of the data and the value of
the services performed by the Committee.

r As to the value of the data, the Party provided two tapes of
raw activist data to the Committee. This data was not nearly as

c valuable as the list later sold to other presidential campaigns
for $10,000. The list sold to others was more current (including

f) 1986 information) and was compiled to be more useful. A recent
review of the Party's financial records shows that between

r September 5, 1987, and February 22, 1988, the Committee paid the
Party $3,253.84 for lists and labels. This is persuasive
evidence that the data provided in 1986 was much less valuable.

While it is difficult to place an exact value on the data
provided to the Committee, it is reasonable to say that the value
was less than $5,000.

As to the value of the services performed by the Committee,
the general counsel of the FEC (3general counsel') does not
dispute the fact that Congressman Gephardt performed extensive
fundraising services for the Party, but cites Advisory Opinion
1977-26 arguing the services should not be considered
remuneration to the party.
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Clearly the facts in Advisory Opinion 1977-26 are
distinguishable from the case at hand. The situation addressed
by the Advisory Opinion involved reimbursement of a candidate by
a political commuittee for voter registration activities carried
out by the candidate. The opinion deems the reimbursement a
contribution to the candidate because the activities were
acknowledged by the candidate to be an "integral part of (the
candidate's) campaign'. In other words, the candidate directly
benefitted from all the activity for which he was being
reimbursed.

The same is not true in the present case. While Congressman
Gephardt received some indirect political benefit from his
fundraising for the Party, it is undeniable that he often
accouwmodated the Party's requests in ways that were more
beneficial to the Party than to his campaign. He was repeatedly
asked to rearrange his schedule to fit the Party's needs. He
raised money for the party in lieu of raising money for his own
campaign. It is important to remember that the Party was under

~intense political pressure to remain neutral in the caucus
contest and was not hesitant to ask Congressman Gephardt to honor

-- his agreement by performing extensive services. Without this
. agreement, it is reasonable to assume that Congressman Gephardt

would have done much less for the Party and would have directed
r his time and efforts in a manner which was more beneficial to his

interests.
'0 In short, the Conunittee's services should be considered

remuneration for the Party's data. The value of these services
is difficult to quantify, but is not unreasonable to assume they

r would be worth $10,000.

III. Conclusion
t The general counsel overestimates the value of the data
~provided by the Party and underestimates the value of the

services provided by the Committee. It seems evident to the
Party that the Committee's remuneration far exceeds the value of
the data.

In the alternative, if the Commission finds that the
Committee's services cannot be treated as reimbursement for the
data, the Party would argue that the value of the data provided
did not exceed $5,000 and that no excessive in-kind contribution
was made.
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The Gephardt for President Committee (the "Presidential" Committee) files this
brief in response to the "probable cause" recommendations of the General Counsel on

ctanissues arising out of the 1988 post-Presidential primary election audit. The

Committee will address in various parts of this Brief the following:

I. A transfer from the Gephardt In Congress Committee (the
"Congressional" Committee) to the Presidential Committee in December of 1988;1

II. Charges incurred by the Presidential Committee on a personal credit

card of the candidate and not timely tracked or paid by the Committee, so as to raise

liability issues under § 9035.2(a)(2) of the Presidential Primary Matching Fund

regulations;

III. The Presidentialrs acceptance of a mailing list by the Iowa Democratic

Party in consideration for fundraising efforts by the candidate for the benefit of the

party in early 1988.

STeCongressional joins in this part of the Reply.

[I 8S0-000 !/DA942620.003j 91099/20,94
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Other issues raised by the OGC brief include alleged violations of the Iowa

state expenditure limit and the acceptance from supporters of advances for fundraising

and other activities which the Commission has held to constitute contributions subject

to the limits of section 441a of the Act. The Presidential has not chosen to revisit

these issues, simply because it understands the OGC's position -- and likely that of the

Commission -- to be inalterable.

By no means should this acknowledgment by the Committee of the

Commission's position be taken as an unqualified admission by the Presidential that it

believes these liability issues to have been correctly addressed under the law. Rather,

the Presidential recognizes the importance of directing this proceeding, at this time,

only toward issues which may be clarified with fresh arguments and on which there

remains some prospect of prevailing with the Commission on the merits.

I. The December 1988 Transfers from the Presidential to the
Congressional

The question still before the Commission is: Could the Congressional transfer

fimds to the Presidential in December of 1988 to retire debts of the Congressional.

The exchange of pleadings to date has identified the regulations in dispute. The

difference between the OC and the Gephardt Committees lies in their views of

which regulation controls the outcome.

A. Regulatory Analysis

A brief statement of the conflict may be helpful. Two regulations arguably

bear on these transfers. One addresses transfers between a previous and current

campaign committee of the same candidate, and the other speaks to the case of a

"dual" candidate, seeking two federal offices simultaneously. Comp~are 11 C.F.R.

§ 110. 2(a)(2)(iv) with § 11l0.2(a)(2Xv)( 1988). There is no dispute that if properly

made under the first such regulation, that is, under the "current-to-previous" regulation

II i 55-000Oi/DA94262o003j -2 ]09 -2- 9 0 4
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- the Gephardt transfer would have been lawfully made.2 The OGC disputes this as

the appropriate regulation, however, claiming instead that the "dual office" regulation

applies. OC further contends that because that regulation does not permit transfers

if either the transferor or transferee committee accepted public funds, a the Presidential

as a publicly-funded committee could not accept (and the Congressional could not

make) the December 1988 transfers.

What, then, is the basis for the belief that the "current-to-previous" regulation

does not apply? OC denies that the Congressional in December of 1988 was a

"current committee," already working toward the 1990 election. It bases this claim on
the fact of purportedly 1988-related expenditures made by the Congressional after the
transfer of $50,000 to the Presidential. This is the key point, and OC stresses it as

follows:

The Congressional Committee made and reported such 1988-
related expenditures after the date of the transfer, with the effect
of keeping the 1988 Committee in existence and making it the
source of the $50,000 transfer.4

The expenditure of funds for 1988 election related activity after
the December 12 transfer is the determining factor here ... .

This fact is central to OGC's legal conclusion, because OGC reasons further

that because it continued to make what OC considers 1988-related expenditures, the

Congressional and the Presidential could not be treated as "current" and "previous"

2 For sake of simplicity, we refer to a regulation authorizing transfers from "current" to "previous
committees," but the right of transfer works both ways. See 54 Fed. Reg. 34103 (Aug. 17, 1989).

3 0GC cites other problems under this regulation but the public funds prohibition is sufficient.

'4OGC Br. at 10.

5ld at 10. n. 3
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committees, but rather committees which operated in the same election cycle -- the
1988 election cycle. OC's conclusion on this point bears emphasis:

In summary, the expenditures made after the $50,000 transfer to
meet 1988-related obligations, and statements made on behalf of
the Committee close to the time of the transfer, are proof that the
transfer at issue came from the 1988 Congressional Committee.
Thus. the tran.sfer occurred between the principal camnign
committees of a candidate for two federal offices in the same
election cycle, and the appropriate regulation governing the
transfer was 11 C.F.R. § 1 lO.3(aX2XvX1988).e

OGC cannot sustain this construction. The "current-to-previous" regulation in
effect in 1988 made no mention of the term "election cycle," even though the term
was then, as it is now, a defined term under the regulations. Sege
§ l00.3(bX(1988). But even if OC is correct in that contention, this "election cycle"
analysis supports completely the position taken by the Gephardt Committees. The
regulations stated then (as they do now) that an "election cycle" begins on the first day
following the date of the last general election for the office sought and ends on the

date of the next.7

By December of 1988, the 1988 election cycle was over. The general election

for the 1988 Congressional and Presidential campaigns had ended. The 1988
campaign continued to raise funds, all of which would count toward the 1990 primazy
election for the House of Representatives. See Presidential year-end report (covering
post-election period of 11/29/88-12/31/88). The 1988 Presidential campaign was, of
course, fully ended, its termination marked first by Gephardt's withdrawal from the

OGC Br. at i1I (emphasis added).

711 CF.R. § 100 3(b) stated:

The election cycle shall end on the date on which the general election for the office
or seal that the individual seeks is held.

[ 5R 50- 000 ! D A 4262 0 003 ] -4 - q o l q
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race, including notification to the Commission, and no less decisively by the election
of someone else to the office he had sought on the first Tuesday of November, 1988.

The terms of the Commission's own regulations preclude, therefore, treatment

of the two committees as operating in the same "cycle." There is, moreover, no

evidence that the regulations as written intended the result advocated by OC,

namely, that the Presidential and Congressional would be viewed as both "current"

committees in December of 1988.

This is absolutely clear from the history behind the Commission's revision of

the "current-to-previous" regulation in 1989, immediately after the elections in

question. It made the revisions to clarify their operation, not to change them in

material respects, declaring that the revisions "continues the overall approach taken by

the current [regulation)." See 54 Fed Reg. 34103 (August 17, 1989). The

Commission then added a definition for "previous" and "current" campaign

committees which made clear that they apply to the Presidential and Congressional

Committees, respectively:

The phrase "previous Federal campaign committee" refers to a
campaign committee that supported a candidate in any federal
election that has already been held.

It is clear that Presidential election constituted an "election that has already

been held," - held, that, is by December of 1988. The Commission then offers a

statement of the requirements for a committee to qualify as a "current Federal

campaign committee":

A "current Federal campaign committee" refers to the candidate's
committee that is working for his or her nomination or election in
an upcoming election.

As noted, the Congressional completed the general election campaign with a

surplus but began to raise funds after the election which by operation of Commission

[ 15850-0001 ,DA.942620.003j ]/09
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remdtions are contributions toward the next primary election, the 1990 primary

election. 11 C.F.R. § 1lO0.2(bX2Xii)(1988). So the Congressional plainly qualified as

a "current Federal campaign committee". Se §§ 1l0.3(c)X4)(i) and (ii)(1994).

Moreover, the Explanation and Justification makes clear the intent of the Commission

to distinguish this situation from "transfers between committees of dual Federal

candidates."8

B. Advisory Opinion Analysis

The regulations mandate the dismissal of the contentions of OC. The

Commission should consider also that OGC's position does not square with numerous

Advisory Opinions issued over the years.

The Commission has liberally allowed over the years for transfers from a

current to a previous committee for debt retirement. See, g.. AO 1986-8, Fed.

Election Camp. Fin. Guide (CCH) 5852 (April 23, 1986); 1977-52, Fed. Election

Camp. Fin. Guide (CCH) 5283 (Feb. 8, 1978); 1980-32, Fed. Election Camp. Fin.

Guide (CCH) 5493 (March 21, 1980); 1981-9, Fed. Election Camp. Fin. Guide (CCH-)

5594 (Feb. 20, 1981); 1977-41, Fed. Election Camp. Fin. Guide (CCH) 5267 (Dec. 8,

1977); 1980-143, Fed. Election Camp. Fin. Guide (CCH) 5587 (Jan. 26, 1981). It has

grounded these decisions in various rationales: the discretion of committees in their

8T'he Commission aper to applied the "dual office' regulation where a candidate sought to make
transfers while an active candidate for one of the elections the candidate sought within the same calendar year.
See,e._. AOs 1979-51. Fed. Election Camp Fin. Guide (CCH) 5436 (Nov,. 2. 1979) and AO 1982-1, Fed.
Election Camp. Fin. Guide (CCH) 5642 (Feb. 5. 1982). (Senate race discontinued in mid-summer while
House race months away still pursued). Nor has the Commission been particularly strict on the point. In AQ
1987-4, Fed. Election Camp Fin Guide (CCHI) § 5888 (March 25. 1987). the Commission allowed a
candidate for the Senate wiho had run unsuccessfully in the same cycle for the Presidency to make transfers of
Senate surplus to retire the Presidentjal debt. The Commission conceded that the "dual office' regulation
might not apply to "overlapping election cycl¢es'. Whether or not termed "overlapping', the elections pursued
by the candidate in AO 1987-4 were pursued over the same time period. The candidate had not terminated his
Senate committee while running for President or announced that he would not seek reelection; he merely kept
it "on file' until the Presidential contest was decided and thereafter revived it by filing formally for the next
Senate election.

11!5850-0001 ! DA942620.0031 -6]/09-6- 9/20/94
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choice of expenditures; the "current to previous" reglation at issue here; and the
capacity of committees to declare "excess campaign" funds. In some such cases, the

Commission cited multiple rationales.9

Running through all of these decisions has been a recognition that candidates
should retain maximum flexibility in accomplishing the retirement of their debts. A
contrary decision here -- in the face of the strong legal position of the Gephardt
Committees -- runs clearly against this trend, upsetting legitimate debt retirement
efforts generally afforded to other committees over the years.

OC disputes, however, that these funds were fairly declared excess, on the
same grounds that 1988-related expenditures continued to be made and that in a letter
filed with the Clerk of the House declaring the "excess," the Committee described the
surplus as one of the 1988 Committee. But these arguments place reliance on events
without legal significance, and they tend to trivialize the issue by making much of

simple differences of form.
The event without significance is the letter by which the Committee described

itself as a 1988 Committee. Nothing in the regulations suggests that the Committee's

own characterization is controlling. To the contrary, the law creates the
characterization, not the committee, by focusing on the nature of the funds received

9See AO 1980-32. infra where the Commission stated:

In addition. 2 U.S.C. § 439a and Commission regulations at 113.2(d) permit the use
of excess campaign funds for any "lawful purpose;" however, "any personal use" of
the funds is prohibited if the individual candidate was not a member of Congress on
January 8. 1980. As discussed in prior advisory opinions, for instance Advisory
Opinion 1978-3 7 [ 533 5], Commission reulations do not limit the transfer of
funds betw~een a candidate's current principal campaign committee and a previous
campaign committee of that same candidate. 11I C.F.R. § 110O.3(a)(2)(iv). Thus, it
would be permissible for campaign funds in excess of amounts needed for
expenditures of the 1980 Committee to be transferred to the 1978 Committee and
used to retire the 1978 debt (emphasis added).

[ 5850-0001 i DA9426200031 -7-



by the Committee over the relevant periods. The Committee had already begun to
receive contributions which by law counted - and could only count -- against the

1990 primary election limit..

Even if the transferring Committee was the 1988 Committee, it finished the

election with a surplus, that is, as of Election Day, 1988, and it had on hand more

funds than required to pay its debts. The Committee could easily declare these funds

"excess"in the same way as would have been possible for the 1990 Committee. The

regulations now, as then, allow the Committee to make the decision of what

constitutes the excess and nowhere does the regulation condition the declaration of

excess on whether payments for debt continue to occur.'0 Commission opinions

based in whole or in part on the authority to declare "excess" do not distinguish

between "excess" declared in mid-campaign, or a surplus in hand following the date

of the election. Compare AO 1980-32, Fed. Election Camp. Fin. Guide (CCH) 5493

, . (March 21, 1980), with AO 1977-41, Fed. Election Camp. Fin. Guide (CCH) 5267

(December 8, 1977).

The Commission has approved the declaration of "excess" in both cases. So it

N: does not matter whether the surplus here was declared by the "88" or the "90"

~Gephardt Committee: The Opinions support the application of excess to the

. • retirement of a previous campaign committee's debts.

By suggesting that there is somehow some significance to the question of

which committee declared "excess" -- the 88 or the 90 committee -- the Committee is

applying the current to previous regulation erroneously, in a way which cancels out

the Gephardt Committee's clear right to declare excess in these circumstances. This

10The regulations have allowed the candidate the decision on "excess," providing that excess funds
are "amounts received by a candidate.which he or she determines are in excess." !11 C.F.I. § 113.1(e)
(emphasis added).
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conflict may have sprung from the multiplicity of rationales which, as noted, the
Commission has used over the years to support transfers between and among

candidate committees to retire debts. But the result here is to proceed without warrant

in the regulations or the Opinions to deny a right to the Gephardt Committee afforded

virtually without exception to other committees in the past. Should the problem heart

be at uncertainty about the law, this uncertainty is not fairly charged against the

Gephardt Committees.

C. Policy

Finally, there is the problem here of reliance by OC on distinctions without

meaningful difference. Had the Congressional merely held the money until the end of

December when all expenditures considered by OGC to be '88 related were paid and

"transferred" the funds to a newly created '90 committee, the same funds could have
been made available within weeks to the same Presidential Committee for the same
debt retirement purpose. Or the same result could have been achieved still again by
completing the '88 related payments and without creating a "new committee," filing

the '88 committee as a '90 committee and making the Presidential transfers. The only

requirements for these steps would have been the execution of forms and a simple

deferral of the transfers - all of which could have been accomplished within the same

time frame. It is well established that the Act is not properly applied to prohibit an

action if the same could be accomplished simply enough another way. In one such

case, also addressing "transfers," the Supreme Court stated:

We also find acceptable the Commission's view that the agency
agreements were logically consistent with § 441la(a)(4). That
section authorizes the transfer of funds among national, state and
local committees of the same party. There can be little question
but that the section applies to the National Republican Senatorial
Committee, as that Committee is part of the Republican Party
organization. Under that provision, by using direct money

[ i58S0-OOO1/DA942620.0031 -9-oo
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transfers, instead of an agency ageement, the national committeecould write a check to the state committee for the same amount
that it would otherwise have spent directly under the agency
agreement. That being so, we agree with the dissent below that
the difference is "purely one of form, not substance."1

II. Credit Card Expenditures
The Committee has noted before that it will not contest the application of

§ 9035.2(a)(2), or any underlying judgments about when a payment was made or in
what state of delinquency. It is important that the Commission consider upon

probable cause the unusual nature of this issue.

In effect, the Commission regulations treat as a violation of the contribution
limitations by Mr. Gephardt, certain defaults and errors of his campaign committee.

The regulation in question sets up a "grace period" for the use of a candidates credit

card by his campaign. Indeed the regulation allows the candidate to loan the use of
his or her card to the campaign without making a contribution. In this way, the rule in
effect creates a limited exception to the contribution limitation, similar to other such
exceptions in Part 100, and most like the exceptions created only recently in Part 116

for volunteers and staff.
It is also clear that the Commission regulations impose upon campaign

committees, which use the card on condition of making the necessary payments, the
obligation to track their charges and pay them. This obligation may consist only of
careful accounting and timely bill payments. Perhaps in other cases, it extends also to
the need to assure that available funds are properly budgeted so that monies are on
hand as needed to pay invoices. The Commission in promulgating this regulation
recognized that the primary duty for enforcement lay with the Committee:

11 Fed. Election Comm'n . v. Democratic Senatorial Campaign Comm., Fed. Election Camp. Fin.
Guide (CCH) 9164 (Nov. 10. 1981) a! 51255.
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New subsection (a)(2) addresses the application of the $50,000limit to disbursements made on a credit card for which the
candidate is jointly or solely liable. Charges on the candidate's
credit card will count against the $50,000 limit este r
paidl in full by the commtte, including any finance charge billed
no later than 60 days after the closing date on the billing
statement. The "closing date" is defined by this section as the
date after which no further charges are included on that particular
billing statement. In drafting this provision, the Commission
considered several different dates from which the window for
payment could start. One option was the payment due date,
which was rejected because certain credit cards are due "upon
receipt" and, therefore, not all credit cards set a definite date for
payment on the billing statement. Other dates that were
considered and rejected were the posting date or transaction date
for a particular disbursements. Since there would be so many of
these dates. they were considered to be too difficult for
committees to track. Moreover, sometimes charges are not
included on the next billing statement, which could interfere with
the committee's efforts to coply with the limits. The closing
date appeared to be the most ascertainable of the dates that could
be used, and will allow both committees and the Commission to
detrmn when payment must be made.

It should be noted that the committee must pay the credit card bil
within 60 days after the closing date to avoid having the charges
applied against the candidate's $50,000 limit. Even if the
candidate initially pays the amount due, the time within which
the committee must reimburse the candidate still runs from the
closing date on the billing statement. To facilitate the treasurer's
review of the disbursements and to ensure that the time limits are
met, the committee may want to obtain a credit card specifically
for the candidate's campaign charges, for which the bill is sent
directly to the committee.' 2

The Commission's position follows from the general rule that a candidate

accepts contributions and also loans as "agent"~ for his campaign. See 11 C.F.R.

1232 Fed Reg 20672 (June 3. 1987) (emphasis added).

[iI58504)001;DA942620.0031 - 11 -
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§ 101.2(b). The candidate is the agent, and the committee is the principal. The

reference in this "agency" regulation to the acceptance of loans is particularly relevant

here. The candidate in offering the use of the card is making available to the

ca mpaign the credit extended to him. In doing so, he is acting on behalf of the

campaign, as its agent.

The regulations in turn define the obligation of the committee as principal to

manage this extension of credit properly. But the Committee in this instance did not

do so. The peculiar effect of the regulations is to convert this failure of the

committee's into a violation by the candidate of his contribution limitations.

This outcome turns on it head the normal rule that the agent cannot be held

liable for the actions of its principal. See. e.g.. Restatement (Second) of Agency

§§ 320, 328 (1957); Hill v. Farm Credit Bank, 726 F. Supp. 1201, 1207 (E.D. Mo.

1989) ("[ujnder general tenets of agency law, a third party has no right of action

against an agent who acts on behalf of a disclosed principal"); Ago v. Begg.- Inc., 705

F. Supp. 613, 617-18 (D.D.C. 1988), aff4, 911 F.2d 819 (D.C. Cir. 1990). The

candidate travels, speaks, raises funds and functions in support of the committee in

many ways. He or she does not, however, control the books, manage the campaign

checking account, or prepare the public disclosure reports. All of these are the duties

of campaign staff. Significantly, the law requires that an Agent does not guarantee

"the solvency of the principal." Restatement § 328 cmt. a.

We will seek therefore to have these circumstances fully reflected in the

conciliation process, both in the agreement language and the penalty assessed. This

concern goes to a fair treatment of this candidate, to avoid the suggestion that this is a

"contribution limitation violation" similar in kind to any other. It is, in fact, the rarest

case -- where the candidate, as agent, is liable for failures of the committee acting

under law as a principal. 1..
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IlL. Mailing List
OGC disputes that the Presidential could have arranged to receive a mailing list

from the Iowa Democratic Party, in consideration for fundrasing services to the party

by Mr. Gephardt. OGC objects on a number of grounds, all of which merit brief

mention here.

First, OGC claims that Gephardt could have aid for the mailing list, without

exceeding its contribution limit to the party. Second, OGC refers to § 110O.8(e)(l) and

concludes that Gephardt's activities on behalf of the party served as much to benefit

him as the party and could not, therefore, qualify for the allowances of that particular

section. In short, OGC holds that Gephardt made a bad bargain with the state party

and that the Commission should now fine his campaign for it.

_ OC overlooks the central fact that this is the bargain the party and Gephardt

.:_ made and that the party made apparently a similar bargains with other candidates. In

- some cases the party offered the list for a fee; in other cases it determined that

" : services provided by the candidate in fundraising would offer more valuable

..... consideration. The party made this decision and it did not make that decision - as the

: Commission might find other cases - to benefit Gephardt among other candidates, but
rather for its own fundraising purposes.

-. In this respect, the opinions cited by OGC which identify mailing lists as a

"unique asset" go the same point. The asset in question was the party's, to dispose of

as it saw fit. The party, not the Commission, is best equipped to decide which of the

arrangements with candidates most effectively serve its party-building purpose. The

Presidential did not second guess that decision nor had it any reason to do so. The

party asked Gephardt reasonably to participate in fundraising efforts and by doing so

he no doubt provided for the party considerably more than the $10,000 that the OC

has decided upon by way of valuation.
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Only recently the Commission addressed and could not decide another case
which involved political party committees providing voter lists to a candidate.Se

Matter Under Review :3024 (September 16, 1994). There the dissent protested bitterly

the attempt by three of the Commissioners to shut down what they viewed as

legitimate political party activity. Yet in that case, the circumstances presented a

much closer question than found here. There, unlike here, the political party made the

list available to a nominee and unlike here, it did so in the heat of a general election

contest. The party did not support any other candidates and their own interests --

other than the interest in assisting in his re-election -- were not remotely affected. The

political party involvement in providing a mailing list was merely one of a number of

ways that the party sought to advance the re-election prospects of its nominee.

In this case, a political party took advantage of the interest of a wide number of

candidates in its primary to raise money and otherwise enlist them in party-building

efforts. The party made this judgment and should be free, we would argue, to make it

without undue regulatory constraint. The result conceivably could be different if the

Commission could show on the record that Mr. Gephardt did not render these services

or that the party had not requested them. The record however remains clear that the

bargain sought by the party was fulfilled and that under the arrangement made, both

the candidate and the party benefited in a manner which certainly does not threaten

the integrity of the Act. Rather it promotes the good of the party and in so doing

merits the protection of the Commission's decision in this case. To cite again DSCC

v. FEC:

Finally, the Commission's interpretation is not inconsistent with
any discernible purpose of the Act. In Buckley v. Valeo. supra,
we recognized that the primary interest served by the Act is the
prevention of corruption and the appearance of corruption
spawned by the real or imagined coercive influence of large
financial contributions on candidates' positions and on their
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actions if elected to office. 424 U.S., at 25. It has not beensuggested that this basic purpose of the Act is compromised by
[party] agency arrangements.

Section 441la(d)(3) fits into the general scheme by assuring that
political partics will continue to have an important role in federal
elections. It is hardly unreasonable to suppose that the political
parties were fully capable of structuring their expenditures so as
to achieve the greatest possible return. Agency agreements may
permit all party committees to benefit from fundraising, media
expertise, and economies of scale. In turn, effective use of party
resources in support of party candidates may encourage candidate
loyalty and responsiveness to the party.' 3

Respectfully submitted,

lbrtF. Bauer
Judith L. Corley
Marc E. Elias
PERKINS COlE
607 Fourteenth Street, N.W.
Washington, D.C. 20005-2011
(202) 628-6600

Attorneys for
Gephardt for President Committee,
Gephardt in Congress Committee,
S. Lee Klng, as treasurer and
Richard A. Gephardt

13 Fed. Election Comm'n.. infra. at 51256.

[ 15850-00011DA942620,003 -1-9/09-15- 9/20/94



PERKJNSC JOE
A Lw P rwasa lNWEM housmmo..A CoW~oA2IOS1201 THIRD AVENUe, 40mH FLOOEt * SEIU.E 'WASKINGTON 98101-3099

(206) 583-8888 a FACSIMILE (206) 583-8500

October 17, 1994

VAFAX

o *,~
-'I p,

~

F; 9!- ~
U'

-~ ~-4.,~I -0
~

Ms. Anne WeissenbornOffice of the General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, DC 20463

Re: MUR 3342
Dear Ms. Weissenborn:

I appreciate your message of October 5, 1994, advising me that I should informyour Office by letter of the Gehad respondents' wish to address cettain isue in a
Supplemental Brief.

As I noted, one issue we did not address in our Brief filed Sepeanber 20, 1994concerns unpaid "advances' by individoals, pmaershi and political committees.Wee had originally advise your office that we would not fuither contest liability,
because we dida not consider it likely that we would make much headway in doing so,but we reconsidered our decision in light of decisions reached and released to thepublic in a case arising out of another Presidential campaign audit.

I also acknowledge your request that we file any such Supplemental Brief nolater than early this week. As I confirmed to your office earlier today, we will file this

I SSS8O-00 /DA942900.0451
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STRATEGIC ALLIANCE: RUSSELL & DUMo:L1N, VANCOUVIER, B.C



Ms. A Wcissenborncebr17, 199
Pae2

Supplemental no later than tomorrow, Tuesday the 18th1 of October.

Robert F. Bauer
Judith L. Corley
Attorneys to
Gephardt for President Committee
Gehardt in Congress Committee
S. Lee King. as treaurer and
Richard A. Gephardt
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of ) c : '

G3ephardt for President Committee ) , - °...
Gehrt in Congress Committee ) MUR 3342 '

S. Lee Kling, as treasurer
and)

Richard A. Gephardt)

SUPPLEMENTAL BRIEF IN THE MATTER OF ADVANCES

Introduction

The Gephardt Respondents previously advised the Commission that it would

not further contest the liability issues presented by certain advances made on behalf of

the Committee by indiv~idual volunteers, lawyers acting through their finns or

principal campaign committees of candidates supporting Mr. Gephardt for Prsident.1

Today Respondents are seeking to redirect the Commission's attention to this issue,

believing that recent decisions of the agency cast a different light on the treatment of

"advances" in this case.

By the time of its September 20, 1994 Brief, the Respondents had offered a full

defense on the merits and the Office of General Counsel and the Commission

appeared, in turn, to have rejected it. ln offering to omit further briefing, Respondents

intended to save the time and expense committed to an apparently futile argument on

1 lIn a letter dated July 6. 1992. Respondents also declined further argument over debts owed by
individuals As noted below, this decision has been revi sited to take account of the legal developments
discussed infra.
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liability. S._e Reply to General Counsel's Brief, September 20, 1994 at 2. While this
position did not reflect diminished confidence in the merits of their argument, their

preference then was to reserve further argument on the point for use in shaping a

conciliation agreement.

The Commission then released its decision in MUR 3947, where it concluded

that certain individuals whose advances violated the requirements of section 116.5 had

made impermissible contributions but that no further action (other than issuance of

admonishment letters) was required. The Commission decision, reached with only

one dissent, followed a recommendation of the Office of General Counsel. This

decision raises fundamental questions about the equitable treatment of advances

outstanding on "probable cause" in this case and, more generally, about the

consistency and fairness of the agency's decisions on advances made in different

election cycles under different rules and regulations.

1988 Rules

In 1988, when the advances in this case were made, the regulations did not

distinguish between advances by incorporated and unincorporated vendors, or

between advances by individuals which were "contributions," subject to limits and

reporting, and those which, if reimbursed in timely fashion, would not be so treated.

Nor did any regulation suggest, much less clearly state, that "political committees"

could not advance funds in expectation of repayment.

The regulations ran in several different directions at once on this issue. For

example, the statute defines "contribution" to include an "advance,' but the

Commission regulations include broad authority to committee volunteers using

corporate or union facilities to reimburse the fair market charge for the use of the
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facilities provided that reimbursement is made within a commercially reasonable time.
Nowhere in this regulation did there then, or does there now, appear any reference to

the contribution limitations. The regulations explicitly contemplate payment by the

volunteer or the candidate -- one or other.2 It seemed unlikely in the extreme that

Congress or the Commission intended to allow more favorable treatment of corporate

or union volunteers, than of other volunteers, such as individual volunteers who are

not corporate employees or stockholders but act solely in their individual capacity.

The 1988 version of § 114.9 is unchanged to this day. One other change has

occurred, of central significance to this case. The 1988 regulations authorized

"extensions of credit" by any person in any amount, provided that commercially

reasonable efforts were made by those persons to collect on the debt or it was settled

or forgiven in accordance with the standards then in effect for corporate vendors. The

regulations stated in full:

"The extension of credit by any person for a length
of time beyond normal business or trade practice is a
contribution, unless the creditor has made a commercially
reasonable attempt to collect the debt. [citation omitted.]

2 The regulation in question states in pertinent part:

"A stockholder or employee who makes more than occasional.
isolated, or incidental use of a corporation's facilities for individual
volunteer activities in connection with a Federal election is required to
reimburse the corporation within a commercially reasonable time for the
normal and usual rental charge. (citation omitted), for the use of such
facilities. (emphasis added)

"U'se of corporate or labor organization facilities to produce
materials. Any" erson v'ho uses the facilities of a corporation or labor
or~anization to produce materials in connection with a Federal election is
required to reimburse the corporation or labor organization within a
commercially reasonable time for the normal and usual charge for
producing such materials in the commercial market." !11 C.F.R.
§§ 114.9(a)(2), (c). (emphasis added.).
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A debt owed by a political committee which is forgiven or
settled for less than the amount owed is a contribution
unless such debt is settled in accordance with the
standards set forth. [citation omitted.]"

The regulation made plain that these "credit"' regulations applied to g person.

The regulations also then, as now, defined a "person" to include an individual,

partnership, corporation. or political committee (including a principal campaign

committee) and "any other organization."3 For all purposes relevant here, of course,

an "extension of credit" is treated like an advance in the application of the

contribution limits. See FEC Advisory Opinion 1984-37, Fed. Election Camp. Fin.

Guide (CCH)(Sept. 26, 1984).

New Rules

The Commission appeared to recognize the confusion and apparent

contradictions rnning through its regulations. By December of 1988, two months

after the election at issue in this case ended, the Commission proposed regulations in

response to acknowledged uncertainty about the law. It referred to "issues" which had

arisen in these matters. 5:3 Fed. Reg. 49193 (Dec. 6, 1988). Almost two years later,

the Commission acted on a final rule, declaring that it was necessary to "clarify"

regulations then in effect which had produced considerable confusion. 55 Fed. Reg.

40376 (Oct. 3. 1990).

3 As they, do today, the regulations follov~ed the statute. 2 U.S.C § 431 (11i), in defining "person" to
include:

"..means an individual, partnership, committee, association.
corporation, labor organization. and anm other organization, or group of
persons. but does not include the Federal government or any' authority of
the Federal government." 11 C.F.R. § 100.10 (1988).
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Also significant is a corresponding change in the regulations since 1988, in the

wording of section 100. 7(a)(1 )(4). Now the section refers not to an extension of

credit by "any person", but to an extension of credit "in the ordinary course of the

person's business" and to the debt settlement procedures of Part 116. This change

could not be assumed to have been casually made, or somehow meaningless. Rather

it introduced into the rule a limitation which did not exist before. In this respect, the

change confirmed that the law was different in 1988 than it is today -- if not different

in intent, certainly different enough in appearance to have promoted good faith

misunderstanding. Good faith misunderstanding is not, however, fair ground for the

imposition of liability, when the confusion is attributable at least in part to the

structure and wording of the Commission's own regulations.

The Present Case

The issues surrounding "advances" in this audit arose out of payments made by

individuals, the principal campaign committees of candidates supporting

Mr. Gephardt for President and law firms whose attorneys who were supporters.

Prior to the adoption of the current section 116.5, these payments were properly

addressed as follows:

-- Individuals associated with incorporated law firms could

make use of corporate facilities, provided that

reimbursement at fair market value was made by the

individual or the campaign within a commercially

reasonable time. Here the relevant regulation was to be

found at section 114.9. Failure of the individual or the

committee to reimburse the charge would result in a
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corporate contribution; but if the political committee
sought to treat the obligation as a debt and to settle it, it

could do so wnder the corporate debt settlement provisions

of section 110.4.

- Any political committees or individuals acting without

regard to any status as corporate employees could extend

credit as a "person" authorized to do so under section

100. 7(a)(1)(4), provided that the market-compatible

charge was repaid by the committee within a

commercially reasonable time. 4 Once again, if the

political committee failed to repay, owing to lack of funds,

then the committee could settle for the less than the full

amount, or forgive it altogether, if the requirements of

commercial settlement then in effect under § 110.4 were

satisfied.

Even if the Commission later concluded that it would not permit settlement in
these circumstances, in effect upholding the strictest treatment of appropriate

"advances" or extensions of credit, the Respondents' construction was a reasonable

one in the circumstances. Indeed, the Commission's own explanation thereafter of the

4 The regulation imposed an "ordinary course" requirement in this sense - that the treatment of the
advance could not depart from the market model, both in the amount charged and the time in which
repayment was required. The reference in the "regulation" to any person defeats any suggestion, however,
that only businesses could provide extensions of credit under this provision
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need for new regulations, leading to the adoption of the Part 116, demonstrates that
the law was not clear over the period in question.4

OGC and the Commission maintai in these proceedings, however, that the

"ordinary course" requirement referred to the occupation of the person advancing

funds. In order to do so, the Commission is required to find that "political

committees" do not in the "ordinary course" advance funds to candidates other than

their own to finance fundraising or other activities, and that individual volunteers do

not advance funds in the "ordinary course" for their candidates. In this way, the

Commission has read into prior section l00.7(a)(1)(4) a limitation which it did, by its

terms, impose. Respondents made their case and, failing to prevail, chose to await

conciliation to raise the question of uncertainty of the law by way of mitigation.

Impact of MUR 3947/

The release MUR 3947, decided under section 116.5, presents fresh issues for

the disposition of advances in this case. There the Commission chose to take no

further action in the case of individual volunteers who had advanced funds for

fundraising and transportation expenses benefiting a Presidential campaign. OC

took this position and the Commission adopted it, notwithstanding the clear terms of

4 The only contra.y line of reasoning appears in Advisory Opinion, 1984-37/, Fed. Electio Camp.
Fin. Guide (CCI-I) (Sept. 26, 1984). in which is to be found a footnote referring to the treatment of advance."
This footnote was dicta, not immediately responsive to the question put by the Requestor. It was also, on its
own terms, confusing. The Commission stated somewhat equivocally that "[lhf an employee pays for such
expenses from his or her own funds, technically such employee has made a contribution in kind to the
candidate involved." (emphasis added). The Commission proceeds to state in one place that generally the
allowance for extension of credit applies to avoid any contribution, except and only except where a person
works "for Federal candidates at the direction of a [multicandidate] committee;" but in another place, it
narrows the allowance to apply only to "an extension of credit by any person other than a business ating in its
ordinary course of operation." This latter construction, in turn, did not square wvith a regulation which applied
to "any' person" without exception, under a definition of "person" including individuals and committees other
than "businesses)'
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the new regulations which prescribe the means for individuals associated with a
campaign to make lawful advances. Moreover, by the time of the events under review

in this MUR, the regulations had been in existence and available to all concerned for

almost two years.

The question of fundamental enforcement approach is how the Commission

would excuse the conduct at issue in MUR 3947, occurring in violation of regulations

specifically fashioned to address such conduct, but still proceed against the conduct at

issue here where the law was uncertain and the parties in question acted in the good

faith belief that their actions were lawful. The problems in the Commission's position

are problems of both consistency and enforcement policy.

Consistency

The problem of consistency is apparent in the conflicting treatment of

transportation expenses in the two cases, that MUR and this one. In MUR 3947, the

individual financing transportation costs in violation of the rules paid his own, while

in this case - to take the example of Mr. Richard Hughes - he paid for the

transportation of others as well as himself. See MUR 3342, General Counsel's Brief

(July 25, 1994). But this distinction is not material. The legal issue in both instances

is the same could the individual advance funds for transportation costs of the

campaign -- his own, that of others, or both -- without regard to the contribution

limits, if the political committee intended to reimburse the costs but, lacking funds,

could not do so and attempted instead to settle the debt? The Commission, however,

declined to take action in the one case while voting "reasonable believe" in this one

which has now progressed to a "probable cause" finding of OGC.
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Sound Policy

The question of sound policy arises where the Commission declines to act
against the advances of a wealthy individual, while seeking to uphold a stricter

position against "political committees" such as the principal campaign committees of

candidates supporting Mr. Gephardt.

The FECA is largely concerned with the dangers inherent in large individual

contributions, and the advances of wealthy donors implicates this concern directly, as

the Commission acknowledged in acting on the final rules for Part 1 16. 5 The same

concerns hardly apply where a political committee established by one candidate

advances funds to finance an event helpful to another candidate - indeed, to both

candidates - with the understanding that the costs will be reimbursed in accordance

with the standards of section 100. 7(a)(l)(4).

This problem of enforcement policy is compounded by the decision to apply a

strict interpretation against these advances under old, unsettled law, while relaxing
enforcement under new regulations clearly drawn to limit "advances" by individual

campaign volunteers and others who are not commercial "vendors." Section 116.5

was before the regulated community for 2 years before it was enacted, and it had been

SThe Commission stated

"Issues have arisen during the course of several compliance matters
and in advisory opinmon reuuests concerning avments by individuals,
including campaign staff, using personal funds including personal credit
cards to purchase various goods or ser ices for political committees. See
MUR 1349. and AO 1984-37. For example, such individuals have used, or
sought to use, personal funds to _purchase goods and sevices such as
airfare, rental cars, meals, lodging, postage, office supplies, mesenger
services and a variety, of other election-related items with the expectation of
later reimbursement by the committee.." 53 Fed. Reg. 49195 (Dec. 6,
1988) (emphasis added).
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effective for still another two years before the payments addressed in MUR 3947.

The Commission's decision to decline action there, while pursuing action on the

"advances" in this matter, is arbitrary and not supported by any material legal or

factual distinction between the two situations.

For these reasons, the Gephardt Respondents request that the Commission take

no further action in the matter of the "advances" still at issue in this proceeding.

Respectfully submitted,

Judith L. Corley
PERKINS COlE
607 Fourteenth Street, N.W.
Washington, DC 20005-2011
(202) 628-6600

Attorneys for
Gephardt for President Committee,
Gephardt in Congress Committee,
S. Lee Kling, as treasurer and
Richard A. Giephardt
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In the Matter of )

Gephardt for President Committee ) ,
S. Lee Kling, as treasurer ) MII 3342
Gephardt in Congress Committee )
John R. Tumbarello, as treasurer )
Iowa Democratic Party (Federal Division) )
Mary Maloney, as treasurer )
Heard, Goggan, Blair & williams )
Richard A. Gephardt )
Richard Hughes )

GENERAL COUNSEL' S REPORT

I. BACKGROUND

On April 16, 1991, October 1, 1991, February 25, 1992 and

June 29, 1993 the Commission found reason to believe that the

Gephardt for President Committee ("the Presidential Committeet)

and S. Lee Kling, as treasurer, violated 2 U.S.C. SS 441a(f),

441a(b)(l)(A), 434(b)(3)(a), and 441b(a), and 26 U.S.C. 5 9035(a).

Also on October 1, 1991, the Commission found reason to believe

that Richard A. Gephardt violated 26 U.S.C. S 9035(a), and, on

February 25, 1992, that Richard Hughes violated 2 U.S.C.

S 441a(a)(1)(A). On June 29, 1993 the Commission found reason to

believe that the Gephardt in Congress Committee ("the

Congressional Committee") and John R. Tumbarello, as treasurer,

violated 2 U.s.C. S 441a(a)(l)(A), and that the Iowa Democratic

Party (Federal Division) and Mary Maloney, as treasurer, violated

2 U.S.C. 55 441a(a)(2)(A) and 434(b)(4)(H)(i). On May 3, 1994,

the Commission revoted to find reason to believe that the

partnership of Heard, Goggan, Blair and williams had violated
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2 U.S.C. S 441a(a)(1)(A). An investigation ensued and on July 29,
1994, General Counsel's briefs were submitted to each of the above

respondents setting forth the positions of this Office on all of

the issues remaining in this matter.

The Gephardt for President Committee registered with the

Commission on March 9, 1987 as the authorized committee of Richard

A. Gephardt for his campaign for nomination to the office of

President. Mr. Gephardt's date of ineligibility for public

matching funds was later determined to have been March 28, 1988,

based upon his announcement of withdrawal from the campaign that

same day. The deadline for filing as a Congressional candidate in

Mlissouri was March 29, 1988, and that was the date Mr. Gephardt

filed for this office with state authorities.

On April 24, 1988 Mr. Gephardt filed with the Commission his

Statement of Candidacy for the 1988 election for the office of

U.S. Representative from the state of Missouri, District 3.

According to the reports filed by the Gephardt in Congress

Committee in 1988, that committee received contributions for the

1988 primary election totaling in excess of $5,000 no earlier than

April 22, 1988, triggering Mr. Gephardt's congressional candidacy

on that date for purposes of the Federal Election Campaign Act

("the Act"). See 2 U.S.C. S 431(2)(A).

This report contains recommendations to assure that this

matter conforms to the court's opinion in FEC v. NRA Political

Victory Fund, et. al., No. 91-5360 (D.C. Cir. Oct. 22, 1993),

cert. granted, 114 S.Ct. 2703 (1994).
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Consistent with the Commission's November 9. 1993 decisions

concerning compliance with the NRA opinion, this Office recommends

that the Commission ratify its findings of reason to believe that

the Gephardt for President violated 2 U.S.C. SS 441a(f),

441a(b)(l)(A), 434(b)(3)(s), and 441b(a) and 26 U.S.C. S 9035(a);

that the Gephardt in Congress Committee and John R. Tumbarello, as

treasurer, violated 2 U.S.C. S 441a(a)(1)(A); that the Iowa

Democratic Party (Federal Division) and Nary Maloney, as

treasurer, violated 2 U.S.C. SS 441a(a)(2)(A) and 434(b)(4)(e)(i);

that Richard A. Gephardt violated 26 U.S.C. S 9035(a); and that

Richard Hughes violated 2 U.S.C. 5 441(a)(1)(A).

II. ANALSIS'

A. Receipt of Excessive Direct Contributions

The General Counsel's Brief states that the Presidential

Committee's records show this committee received excessive direct

contributions totaling $72,980 from 132 individuals. The

committee has not produced evidence that the excessive amounts

were refunded or reattributed within 60 days of receipt. Nor has

the committee disputed the above figure in its responses to the

Commission.

This Office recommends that the Commission find probable

cause to believe that the Gephardt for President Committee and

1. The General Counsel's Briefs are incorporated by reference
into this report.
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8. Lee Kling, as treasurer, violated 2 U.s.c. S 441a(f) by
accepting excessive contributions totaling $72,980.2

B. Lxcessive Transfer from the Gephardt in Congress
Ccitt.e

The basic issue before the Commission concerning the transfer

of $50,000 by the Congressional Committee to the Presidential

Committee on December 12, 1988 arises from a disagreement over

which of the Commission's regulations covering transfers between

authorized committees of a candidate governed this particular

transfer. See General Counsel's Briefs for a discussion of the

regulations.

In the briefs sent to the tvo respondent committees, it

continued to be the position of this Office (1) that the 1988

regulations apply to the transfer between the Gephardt committees

here at issue, and (2) that, because expenditures related to the

1988 campaign were made by the Congressional Committee after the

December 12, 1988 transfer, the transfer came from the 1988

Congressional Committee, not the 1990 Congressional Committee.

The transfer was not, therefore, made by a current committee to a

previous committee; rather, it was made between two committees of

2. The Commission found reason to believe that four of these
individuals, F.P. Blank, Edmund M. Reggie, James C. Robinson and
William D. Rolinick violated 2 U.S.c. S 441a(a)(l)(A). On
September 23, 1992, the Commission accepted a conciliation
agreement with Mr. Blank and closed the file as to this
respondent. On January 6, 1993, the Commission voted to take no
further action against Mr. Rollnick and closed the file as to his
involvement. On October 19, 1993, the Commission found probable
cause to believe that Mr. Reggie violated the Act, but voted to
take no further action and closed the file as to him. And, on
February 10, 1994 the Commission accepted a conciliation agreement
with Mr. Robinson and closed the file with regard to him.
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a candidate seeking tvo offices within the same election cycle.
On thes, bases, this Office in its briefs applied to the transfer

at issue the requirements of 11 C.F.a. S llO.3(a)(2)(v) (1968). 3

Further, because Hr. Gephardt received public funds for his

campaign for the 1988 presidential nomination, and because, for

reasons discussed in the General Counsel's briefs, the Audit

Division concluded that the $50,000 transfer contained monies

which would have resulted in excessive contributions, this Office

stated its intention to recommend that the Commission find

probable cause to believe that the Presidential Committee and the

Congressional Committee had violated 2 U.S.C. S 441a(f) and

2 U.S.c. S 441a(a)(l)(A) respectively.

In their joint reply brief dated September 19, 1994, both

respondent committees maintain their position that the December,

1988 transfer betveen the Congressional Committee and the

Presidential Committee was between a current (1990) committee and

a previous (1988) committee, bringing it within the coverage of

11 C.F.R. S ll0.3(a)(2)(iv). In support of their argument,

respondents first cite 11 C.F.R. S 100.3(b), in particular the

provisions that an election cycle "shall begin on the first day

3. The respondent committees correctly note that the phrase"election cycle" did not appear in the 1988 "current-to-previous"
regulation at 11 C.F.R. S l10.3(a)(2)(iv). Nor did it appear inthe "dual candidacy" regulation at Section ll0.3(a)(2)(v). TheCommission, nevertheless, has employed "election cycle" languagein explaining the dual candidacy regulation. See AdvisoryOpinions 1982-1 and 1987-4. (The latter opinion--was issued to the1986 Senator John Glenn Committee regarding a transfer by theSenate Committee to the same individual's 1984 John Glenn forPresident Committee; thus, contrary to counsels' statement infootnote 8 of their reply brief, it did not address a transfer
between two committees in the same cycle.)
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following the date of the previous general election for the office

or seat which the candidate seeks" and "shall end on the date on

which the general election for the office or seat that the

individual seeks is held." Respondents argue that by the time of

the December, 1988 transfer both 1988 Gephardt campaigns were

over, and that contributions received by the Congressional

Committee after the 1988 general election were for the 1990

primary election. Therefore, the transfer was assertedly between

two committees operating in two different election cycles.

Respondents have not, however, cited the entirety of

11 C.F.R. S 100.3(b). The portion which establishes the beginning

__ of an election cycle concludes with the following proviso: "unless

~contributions or expenditures are designated for another election

~cycle." (Emphasis added.) In the present matter the expenditures

O made by the Congressional Committee after the December 12, 1988

transfer were reported as being for the "General Election,"

thereby designating them for the 1988 general election and

extending both the 1988 election cycle and the life of the 1988

Congressional Committee.

Respondents also argue that the Commission's revision of

11 C.F.R S 110.3(a)(2)(iv) in 1989 was intended "to clarify" the

operation of the regulations, "not to change them in material

respects .... ." The consequence of this argument is to require

that new language in the revised regulation be read back into the

earlier one. In support of their argument, respondents look to

the Commission's Explanation and Justification for this regulatory

revision. 54 Fed Reg. 34103 (August 17, 1989).



The Commission's revised transfer regulations at 11 C.1.R.

S llO.3(c)(4)(1969), to which the respondents refer, provide for

unlimited transfers "between a candidate's previous Federal

campaign committee and his or her current Federal campaign

committee, or between previous Federal campaign commilttees,

provided that the candidate is not a candidate for more than one

office at the same time, and provided that the funds transferred

are not composed of contributions that would be in violation of

the Act."4

The Explanation and Justification for the 1989 revision of

11 C.F.R. S ll0.3(a)(2)(iv) states,

New S 1lO.3(c)(4) continues the overall approach
taken by current S 110.3(a)(2)(iv), which permits
transfers in either direction between a current
campaign committee and a previous campaign
committee of the same candidate, so long as the
funds do not contain contributions in violation of
the Act. In addition, new language has been added
to clarify that transfers of permissible funds
between two previous campaign committees of the
same candidate are also allowed under paragraph
(c)(4).

The Explanation and Justification then goes on to discuss the

definitions of "current committee" and "previous committee" added

by the revisions and cited by respondents . According to these

4. 11 C.F.R. $ llO.3(c)(5)(1989) permits unlimited transfers
between the principal campaign committees of an individual
seeking nomination or election to more than one Federal office
provided that the transfer does not occur while that individual
is "actively seeking" more than one office, the individual has
not accepted Federal funds, and the transfer does not contain
contributions which would cause a contributor to exceed his orher limitation. "An individual will be considered to be seeking
nomination or election to more than one Federal office if theindividual is concurrently a candidate for more than one Federal
office during the same or overlapping election cycles."
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definitions at 11 C.FoR. S 110.3(c)(4)(i) and (ii)(1989), a i

"current Federal campaign committee' refers to the candidate's '

comite ht sworking for his or her nomination or election in !i

an upcoming election, vhile a "previous Federal campaign

committee" is one organized for the candidate's campaign for an l

election already held.;

Relying upon this revised regulatory language, and upon the

Explanation and Justification, respondents argue that these

definitions of 'previous" and "current" should be applied to the

Gephardt committees. Respondents argue that this application

would render the December 1989 transfer a "current" to 'previous"

transaction.

Whether or not the new definitions would affect this Office's

characterization of a similar transaction which took place after

the 1989 regulatory revisions were in place, the language at

11 C.F.R. S l1O.3(a)(2)(iv) and (v)(1988) constituted the

regulatory provisions relied upon by candidates and their

committees throughout the 1987-88 election cycle, and were the

provisions legally applicable to the transfer here at issue.

These regulations clearly differentiated between transfers between

a current and a previous campaign committee (Section

llO.3(a)(2)(iv)) and transfers between committees of a candidate

who sought more than one Federal office in an election cycle so

long as he or she was not "actively seeking" more than one office

at the same time (Section l10.3(a)(2)(v)). Taken as written in
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December, 1988. it was 11 C.F.R. S llO.3(a)(2)(v) which applied to

th. transfer between the Gephardt committees.5

This Office recommends that the Commission find probable

cause to believe that the Gephardt for President Committee and

5. Lee Kling, as treasurer, and the Gephardt for Congress

Committee and John R. Tumbarello, as treasurer, violated 2 U.s.C.

S 441a(f) and 2 U.S.C. S 441a(a)(1)(A) respectively.

C. Receipt of Excessive and Corporate In-Kind Contributions

The Commission also found reason to believe that the

Presidential Committee violated 2 U.S.C. S 441a(f) by accepting

excessive in-kind contributions from six individuals, three

corporations including two law firms, three authorized candidate

5. Even if 11 C.F.R. S 1lO.3(c)(4)(1989) were applicable, thus
permitting unlimited transfers between previous committees, the
presence of joint-fundraising proceeds in the transfer between the
Gephardt committees would have rendered the transfer
impermissible. The regulations governing joint-fundraising
provide that a contributor may make a contribution to the
joint-fundraising committee only up to the combined amount which
he or she could contribute to all participants, including any
other contributions made to those committees. The
joint-fundraising committee must refund any resulting excessive
amounts. 11 C.F.R. S 102.17(b)(5) and (6). In the present
matter, the joint-fundraising agreement which created the Gephardt
Committee acknowledged that certain contributions would not be
allocable to the Presidential Committee because the contributions
would thereby exceed the contributors' limitations. The mere
passage of time, and a sojourn in the account of the Congressional
Committee, would not have converted what would have been excessive
contributions into non-excessive contributions as regards the
Presidential Committee. This same conclusion applies to
respondents' arguments regarding declarations of excess funds by
either the 1988 Congressional Committee or the 1990 Congressional
Committee.
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eoamittees, a partnership and a state party comittee.6 In all

instances, except that of the state party committee, these

apparent in-kind contributions took the form of advances made on

behalf of the Presidential Committee which came to the attention

of the Commission as a result of debt settlement requests

submitted by that committee. The General Counsel's Briefs discuss

a series of recommendations with regard to these advances.

a. Advances by Individuals, Candidate Committees and
Partnership

The reply brief submitted by the Presidential Committee on

September 19, 1994, did not address the issue of excessive

advances, except to note that they understood the position of this

Office - and likely that of the Commission - to be inalterable.'

More recently, however, the Presidential Committee has submitted a

supplemental brief which discusses the issue of advances at

length.

1. Regulations

Respondents assert that in 1988 there was no distinguishing

line drawn "between advances by individuals which were

'contributions,' and those which, if reimbursed in a timely

fashion, would not be so treated." Respondents acknowledge that

the Act's definition of "contribution' included an "advance."

Pointing, however, to the regulatory provisions which permit

6. Based on the amounts of the advances involved, the
Commission found reason to believe that two other individuals,
William Fleming and Mack E. Barham, violated 2 U.s.c.
S 441a(a)(l)A). This Office was unable to locate Mr. Fleming,
and Mr. Barham's excessive amount equaled only $1,164.22. On
October 19, 1993, the Commission voted to take no further action
and closed the file as to these individuals.



volunteers to use corporate or union facilities and to make

reimbursements of the fair market value of such facilities within

a commercially reasonable time, (See 11 C.U'.R. S 114.9),

respondents assert that it vas unlikely that either Congress or

the Commission intended more favorable treatment of corporate or

union volunteers.

Respondents also argue that the law governing extensions of

credit vas "different enough in appearance to have promoted good

faith misunderstanding."7 They compare the language of 11 C.F.R

5 100.7 (1988) with that of the same regulation as revised in
1990.8 Respondents argue that in 1988 the "credit" regulation

__ applied "to any person,' including "an individual, partnership,

- corporation, or political committee," and that the 1990 change at

" Section 100.7(a)(4) "introduced into the rule a limitation which

~did not exist before."

Respondents' argument is premised upon a basic misreading of

_ the purpose of the provisions which they cite. In 1908 the Act

and the Commission's regulations defined "contribution" and

"~expenditure" by any "person" as including an "advance" made for

the purpose of influencing, or in connection with, a federal

election. 2 U.S.C. 5 431(8), 2 U.S.C. S 431(9) and 2 U.S.C.

S 441(b)(2). Exceptions as to advances by individuals were found

7. 11 C.F.R. S lOO.7(a)(4)(l988) stated that "[t~he extension of
credit by any person for a length of time beyond normal business
or trade practice is a contribution, unless the creditor has made
a commercially reasonable attempt to collect the debt."

8. "The extension of credit by any person is a contribution
unless the credit is extended in the ordinary course of the
person's business . .. "
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at 11 C.F.R. S l00.7(b)(8)(1988), which permitted certain limited,

unreimbursed payments for room rentals, invitations, food, and

beverages and for limited, unreimbursed transportation costs

incurred by an individual on behalf of candidates or political

party committees as well as unreimbursed payments by volunteers

for their own subsistence. There was no regulatory provision

permitting outstanding reimbursements to be treated as debts which

could be settled.

Also in 1988, as now, 2 U.s.c. S 441b prohibited

contributions or expenditures by corporations and labor

organizations. 11 C.F.R. S 114.10(1988), however, permitted

corporate entities to extend credit to political committees,

provided such extensions were made in the ordinary course of

business and the terms are substantially similar to those extended

to nonpolitical clients. The same regulatory provision also

permitted corporate entities to forgive debts owed by candidates

or political committees provided that the forgiveness was

"commercially reasonable." As early as 1978 the Commission, as a
matter of policy, agreed that non-corporate creditors also could

forgive debts owed by political committees without such

forgiveness resulting in contributions, (See Agenda Document

#78-118, dated April 27, 1978 and adopted by the Commission on

May 4, l978). 9 This ability to forgive a debt presumed the

ability to extend credit. As with corporate vendors, such

extensions of credit and forgiveness of debt by non-corporate

9. This policy is now reflected in the Commission's regulations
at 11 C.F.R. S 116.3(a).



-13-

creditors had to hav, been in the ordinary course of business and

commercially reasonable.

Thus, in the present matter, extensions of credit by

individuals and political committees to the Presidential Committee

would have to have been made in the context of a business

relationship in order to come within the exception to the

definitions of "contribution" and Wexpenditure." Advances for

goods or services made by individuals or other persons not in the

business of providing those goods or services have always

constituted contributions except in the narrow circumstances

cited above.

__ In light of the virtually across-the-board statutory

~prohibition on corporate and labor organization contributions and

~expenditures, 11 C.F.R. S 114.9 vas designed to permit, under

particular circumstances, occasional, isolated or incidental use"

of corporate or labor organization facilities by individual

employees and/or stockholders serving as volunteers for federal

0 campaigns without resulting corporate or labor contributions or

expenditures. The focus of the regulation was, and still is, upon

the corporation or labor organization, not upon the volunteer as a

potential contributor.

In situations in which the use of corporate or labor

organization facilities went beyond "occasional, isolated or

incidental," reimbursements to the corporation or labor

organization were required within given time periods, otherwise

corporate contributions resulted. Such reimbursements by

volunteers constituted advances and thus contributions by those



individuals. In this way the volunteers usini corporate

facilities were, arnd still are, treated similarly to those i

volunteers who act outside the corporate or labor organization !

context. Both were permitted to Rake in-kind contributions in the

form of advances or reimbursements up to $1,000 per election; both i

vere deemed to have made excessive contributions if their advances

or reimbursements on behalf of a campaign exceeded their

contribution limitations.

2. mu 3947 ,

In arguing that the Commission should not pursue further the

receipt of excessive advances, respondents place considerable

emphasis upon the Comission's determinations in IRUl 3947.10 They

argue that problems of consistency and policy arise from what are

perceived as the Commission's differing positions in these

10. On August 2, 1994, the Commission addressed, in the context i
of Debt Settlement Plan l994-0.2, debt settlement requests
submitted by the Kerrey for President Committee. On the same date .
the Commission also made determinations in an enforcement matter,
EUR 3947, which involved two of the debts for which approval of i
settlements had been requested by the Kerrey campaign, but which i
involved apparent excessive contributions. At the recomndation
of this Office the Commission voted to find reason to believe that
the two individual creditors had violated 2 O.S.C. S 441a(a)(1)(A)
and that the Kerrey committee had violated 2 U.S.C. S 441a(f), but
to take no further action and close the file.

NUR 3947 was decided pursuant to the provisions of 11 C.F.R.
S 116.5 which went into effect in June, 1990. At issue in this
matter were advances made on behalf of the Kerrey committee by its
treasurer which totaled $8,161.52 ($6,238.02 for travel and
$1,923.50 for unspecified purposes), and advances made by another
individual for fundraising event expenses which totaled $8,977.65.
Based upon the unrefunded balances and their relationships to the
threshold needed for a referral from the Audit Division ($5,000),
and upon the fact that 11 C.F.R. 5 116.5(d) permits individuals
who have made advances to enter into debt settlement agreements
with a political committee which received the benefits of such
advances, the Commission took the actions cited above.
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matters. With regard to consistency, respondents point
particularly to the transportation expenses incurred by the

committee treasurer in Mir! 3947 and by Richard Hughes in the

Gephardt matter. In the earlier matter the treasurer paid $6,236

for sixteen of his own trips on behalf of the campaign.

Mr. Hughes made $3,807.50 in advance payments for a single trip on

a corporate aircraft involving himself and a number of others,

including Mr. Gephardt.

Respondents question why the Commaission would decline "to act

against the advances of a wealthy individual, while seeking to

uphold a stricter position against 'political committees, such as

the principal campaign commaittees of candidates supporting

Mr. Gephardt." Further, respondents question why the Commission

would "apply a strict interpretation against (the

Gephardt-relatedj advances under old, unsettled law, while

relaxing enforcement under new regulations clearly drawn to limit

'advances' by individual campaign volunteers and others who are

not 'commercial vendors'."

The regulations under which the Gephardt for President

Commaittee benefited from the advances in question did not include

11 C.F.R. S 116.5. At the time of the transactions at issue,

advances were to be considered contributions by definition unless

they came within the narrow exceptions outlined at pages 11-12

above. There was also at that time no provision in the

regulations for debt settlement agreements with regard to advances

made by individuals or entities not acting as commercial vendors;

hence, payments made after the 60 day period provided for refunds
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of excessive contributions did not reduce the excessive amounts of

advances/contributions which constituted a violation. The

Commission's determinations in MUM 3947 are therefore not relevant

to the advances made on behalf of the Gephardt campaign.

3. AdYCes from Individuals

In the present matter the excessive advances/in-kind

contributions made by six individuals on behalf of the

Presidential Committee totaled $9,521.41. No information has been

provided in response to the General Counsel's Brief which changes

the nature or amounts of the advances. Thus, this Office

recommends that the Commission find probable cause to believe that

the Gephardt for President Committee and S. Lee Kling, as

treasurer, violated 2 U.S.C. S 441a(f) by accepting excessive

in-kind contributions from six individuals.

One of these six individuals, Richard Hughes, remains a

respondent in this matter.1 1 No response has been received to the

General Counsel's Brief sent to Kr. Hughes. Prior to briefing he

repeatedly delayed in responding to inquiries from this Office.

When he did respond his answers to the questions asked were very

incomplete. This Office recommends that the Commission find

probable cause to believe that Richard Hughes violated 2 U.s.c.

11. See the General Counsel's Brief sent to Mr. Hughes for
discujion of this violation.

Based upon the amounts of the advances involved, the
Commission found reason to believe that two of the other five
individuals, William Fleming and Mack E. Barham, also violated
2 U.S.C. 441a(a)(l)(A). This Office was unable to locate
Mr. Fleming, and Mr. Barham's excessive amount egualed only
$1,164.22. On October 19, 1993, the Commission voted to take no
further action and closed the file as to these two individuals.



-.17- !

S 441a(a)(l)(A). In addition1 in light of Mr. Hugh..' lack of

cooperation, this Office recommends seeking a civil penalty ftom

him.

4. Advances from Political Commi!ttees
The three political commaittees which made excessive advances

on behalf of the Presidential Committee were the Beryl Anthony for

Congress Committee, the Levin for Congress Committee and the

$1attery for Congress Comte. 2 Their resulting excessive

contributions totaled $8,523.53.

No information has been provided in response to the General

Counsel's Brief which changes the amounts or nature of the

advances made by the committees. Therefore, this Office

recommends that the Commission find probable cause to believe that

the Gephardt for President Committee and S. Lee KRing, as

treasurer, violated 2 U.S.C. S 441a(f) by accepting excessive

in-kind contributions from political committees.

5. Advances from Partnership

As discussed in the General Counsel's Briefs sent to the

Presidential Committee and to the respondent partnership,

the answers to Commission interrogatories submitted by Heard,

Goggan, Blair and williams state that it was the law firm's

ordinary course of business in 1987-88 to advance non-legal

services for legal clients and others, and then to seek

12. The Commission has successfully negotiated conciliation
agreements with the Anthony Committee and the Slattery Committee
which were accepted by the Commission on February 24 and April 20,
1994 respectively. The file has been closed as to these two
committees. The amount of the Levin Committee's excessive
contribution was only $613.65.
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reimbursement. The answers also assert that arrangements with th.
Committee actually vent beyond those with other clients ina that
the firm billed the Committee for the travel costs of firm

representatives. 1 According to the firm's answers to
interrogatories, sworn to in an affidavit signed by one of the

partners, Stephen S. Blair, the firm's "usual and normal billing

practices in 1987-88, particularly with regard to air travel, was

that the firm did not bill clients for air travel because the
firm's contracts with most of their clients did not entitle the

firm to seek reimbursement for their expenses."

Given this information, this Office recommends that the

Commission find no probable cause to believe that the Gephardt for

President Committee and S. Lee Kling, as treasurer, violated

2 U.S.C. S 441a(f) by accepting excessive contributions in the

form of advances from a partnership. This Office also recommends

that the Commission find no probable cause to believe that Heard,

Goggan, Blair & Williams violated 2 U.S.C. 5 4 41a(a)(1)(A) and

close the file as to this respondent.

b. Nailing List from the Iowa Deocratic Party

The issues before the Commaission with regard to the

Presidential Committee's receipt of a mailing list1 4 from the Iowa

Democratic Party (Federal Division) ("the Party") in early 1986

involve (1) whether Richard Gephardt's activities on behalf of the

13. The largest items on the list of services billed to theCommittee involved air travel and hotel accommodations. See the
General Counsel's briefs for details. --

14. The list was of past Iowa caucus attendees.
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state party constituted consideration for use of the Party's list

and (2) th. value of that list.1 5 As is stated in the reply brief

submaitted by the Iowa Democratic Party, "the key issue . . . is

whether the Party was fully compensated by the Committee for the

data provided."

Both respondent committees argue that Mr. Gephardt's

fundraising activities on behalf of the Party more than

compensated the Party for the mailing list. The Presidential

Committee asserts that this exchange was "the bargain between the

party and Gephardt . . . .

The Party asserts:

While Congressmuan Gephardt received some indirect
political benefit from his fundraising for the
Party, it is undeniable that he often accommodated
the Party's requests in ways that were more
beneficial to the Party than to his campaign. e
was repeatedly asked to rearrange his schedule to
fit the Party's needs. He raised money for the
party in lieu of raising money for his own
campaign. It is important to remember that the
Party was under intense political pressure to
remain neutral in the caucus contest and was not
hesitant to ask Congressman Gephardt to honor his
agreement by performing extensive services.
Without this agreement, it is reasonable to assume
that Congressman Gephardt would have done much less

15. The Presidential Commaittee filed its Statement of
Organization with the Commission on November 17, 1986. Thus, the
Commaittee itself was not in existence in early 1986. According to
information obtained by telephone from the present administrative
director of the Party, the list at issue was requested by Gephardt
"supporters." 11 C.F.R. S l1O.7(b)(i)(i) permits the receipt of
funds and the making of payments for purposes of determining
whether an individual should become a candidate, without such
receipts and payments being deemed respectively "contributions"
and "expenditures" under the Act. Once an individual becomes acandidate, such "testing-the-waters" receipts and payments become
reportable contributions and expenditures and are to be includedwithin the expenditure limitations imposed upon presidential
candidates who elect to receive public funds. (See further
discussion below.)



for the party and would have directed his time and
efforts in a manner which was more beneficial to
his interests.

In the present situation as in Advisory Opinion 1977-26,

which is discussed in the General Counsel's Brief, it is

impossible to distinguish between Mr. Gephardt's 1986 and 1987

activities in Iowa on behalf of the Party and those undertaken on

behalf of his own potential and actual candidacies. Respondents'

arguments in no way alter this Office's position. in the present

matter, the Party's provision of a mailing list constituted an

in-kind contribution to the Presidential Committee which should

have been reported as such.

With regard to the value of the Party's in-kind contribution,

the figure of $10,000 cited in the General Counsel's briefs was

the same as the amount which at least four other Democratic

presidential candidate committees paid to the Party in 1987 for

use of the list. This was also the amount cited in the

Commission's Addendum to the Final Audit Report for the

Presidential Committee, based upon which an additional $2,628.34

repayment to the U.S. Treasury was required and paid.

The Party in its reply brief states that it provided mtwo

tapes of raw activist data to the Committeew in early 1986. The

Party asserts that "(tihis data was not nearly as valuable as the

list later sold to other presidential campaigns for $10,000. The

list sold to others was more current (including 1986 information)
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and was compiled to be sore useful." 1 6 The reply brief also notes

that "between September 5, 1987 and February 22, 1988, the

Committee paid the Party $3,253.84 for lists and labels."

Respondents argue that this is persuasive evidence that the data

provided in 1986 was much less valuable." The Party concludes

that "it is reasonable to say that the value was less than $5,000."

This valuation of "less than $5,000" is the first which has

been placed upon the list at issue by the Party. In addition, the

Party's reply brief is more detailed as to the ways in which this

list differed from the one provided later for $10,000 to other

presidential campaigns involved in the 1988 campaign. It appears

that the later version of the list was more up to date and in more

usable form.

The Party's contribution limitation with regard to the

Presidential Committee was $5,000. The recent information

provided by the Party would result in a valuation of the mailing

list at less than the contribution limitation. Given the

difficulty of verifying the Party's valuation at this late date,

this Office recommends that the Commission take no further action

against the Gephardt for President Committee with regard to this

issue and no further action against the the Iowa Democratic Party

(Federal Division) and Mary Maloney, as treasurer, and close the

file as to the latter respondents.

16. According to information provided by a representative of the
Party during his deposition in MUR 2884, the Party first made the
list available in electronic form in 1987.



-.22-

c. Corporate Advances

The Commission also found reason to believe that the

Presidential Committee had accepted advances from three corporate

entities: Kats, Kutter, Haigler, Alderman, Davis, £ Marks; Swann &

Haddock; and Trammel Crow Asset Company. All of these advances

were deemed not to have been extended in the ordinary course of

the corporations' businesses. The total amount of the advances at

issue is $12,320.67 of which $1,404.18 has been reimbursed.

The Committee has provided no additional information showing

that these advances did not constitute in-kind contributions.

Therefore, this Office recommends that the Commission find

probable cause to believe that the Gephardt for President

Committee and S. Lee Rling, as treasurer, violated 2 U.S.C.

2 U.S.C. S 441b(a).1

D. Exp__dtures in Excess of Stateb_ State Limitations

The General Counsel's Brief sent to the Presidential

Committee contained the proposed recommendation that the

Commission find probable cause to believe that the committee

violated 26 U.S.C. S 9035(a) and 2 U.S.C. S 441a(b)(1)(A) by

making expenditures totaling $462,543.95 in excess of the 1987-88

limitation in Iowa. This figure included the $452,543.95

17. On July 6, 1994, the Commission revoted to find reason to
believe that Katz, Kutter, Haigler, Alderman, Davis & Marks
violated 2 U.S.C. 5 441b, but determined to take no further action
and closed the file as to this respondent. On that same date the
Commission also voted to take no action against Swann & Haddock
and closed the file as to this firm; this Office had been unable
to locate this respondent. Later, on September 9, 1994, the
Commission accepted a conciliation agreement with Trammel Crow
Asset Company and closed the file as to this respondent.
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contained in the Commission's final repayment determination and

Statement of Reasons, plus $10,000 in expenditures in Iowa as a

result of receipt of the voter list from the Iowa Democratic Party

discussed at Section C.3 above vhich constituted an in-kind

contribution also reportable as an expenditure.

The Iowa Democratic Party has valued the voter list at less

than $5,000. How much less is not stated. Therefore this Office

recommaends that the Commission find probable cause to believe that

the Gephardt for President Committee and S. Lee Kling, as

treasurer, violated 26 U.s.c. S 9035(a) and 2 U.S.C.

S 441a(b)(l)(A) by making expenditures which were approximately

$457,543.95 ($452,543.95 + $5,000) in excess of the 1987-88

expenditure limitation for Iowa.

3. Excessive Use of Personal Funds by Candidate

The General Counsel's Brief sent to Richard A. Gephardt

recommends probable cause to believe that he violated 26 U.s.c.

S 9035(a) by exceeding his $50,000 personal expenditure limitation

by as much as $100,884.81. This situation arose as a result of

Mr. Gephardt's having accumulated $104,935.11 in credit card

charges between March 16 and July 15, 1988 which were not paid by

the Presidential Committee within 60 days of the closing dates on

the respective billing statements as required by 11 C.F.R.

S 9035.2(a)(2).1 8

18. The March 15, 1988 date was the 60th day after the closing
date of the billing statement on which the outstanding charges
first appeared. Thus, the charges themselves began earlier.
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According to the respondents' reply brief, the committee does

not contest the factual basis for this finding or the application

of the Commission's regulations. Rather, respondents urge the

Commission to "consider upon probable cause the unusual nature of

this issue. W

Respondents argue that in permitting use of his credit card,

the candidate, Mr. Gephardt, was acting in effect as an "agent" of

the committee. On the basis of this theory, respondents assert

that it was the Committee's failures, as "principal," to make

timely payments of the credit charges at issue which created the

candidate's violation. Respondents do not deny that such a

violation occurred, but cite a "concern" which "goes to the fair

treatment of this candidate, to avoid the suggestion that this is

a 'contribution limitation violation' similar in kind to any

other. It is, in fact, the rarest case -- where the candidate, as

agent, is liable for failures of the committee acting under law as

a principal."

Respondents cite as the basis for their position 11 C.F.R.

5 101.2. This provision, however, concerns contributions, loans

or disbursements made before an individual becomes a candidate.

Subsection (a) of this regulation reads:

Any candidate who received a contribution . ..

obtains any loan, or makes any disbursement, in
connection with his or her campaign shall be
considered as having received such contribution,
obtained such loan or made such disbursement as an
agent of his or her authorized committee(s).

This language is taken from 2 U.s.c. s 432(e)(2).
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Neither the legislative history of Section 432(e)(2) nor the

Explanation and Justification for 11 C.F.R. S 101.2 suggest that a

candidate should be considered th. agent of the committee vith

regard to personal contributions or loans from that candidate.

Certainly there is no indication that any agency relationship

cancels out the candidate's personal role as contributor. The

issue of the relative responsibilities of the candidate and his or

her committee with regard to the payment of charges on the

candidate's credit card is really only one of potential

mitigation.

This Office recommends that the Commission find probable

cause to believe that Richard A. Gephardt violated 26 U.S.C.

S 9035(a).

Ill. DISCUJSSION OF COUCILIATIOI AND) CIVIL FENALTY

Attached for the Commission's approval are four proposed

conciliation agreements.
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ZV. R3tCOmImATzou

1. Ratify the Commission's previous findings of reason to
believe that the Gephardt for President violated 2 U.s.c.
SS 441a(f), 441a(b)(1)(A), 434(b)(3)(5), and 441b(a) and
26 U.S.C. S 9035(a).

2. Ratify the Commission's previous finding of reason to
believe that the Gephardt in Congress Committee and John R.
Tumbarello, as treasurer, violated 2 U.S.c. S 441a(a)(l)(A).

3. Ratify the Commission's previous findings of reason to
believe that the Iowa Democratic Party (Federal Division) and
Mary Maloney, as treasurer, violated 2 U.S.C. 55 44la(a)(2)(A)
and 434(b)(4)(H)(i).

4. Ratify the Commission's previous finding of reason to
believe that Richard A. Gephardt violated 26 U.S.C. S 9035(a).

T 5. Ratify the Commission's previous finding of reason to
believe that Richard Hughes violated 2 U.S.C. S 441(a)(l)(A).

~6. Find probable cause to believe the Gephardt for President
Committee and S. Lee sling, as treasurer, violated 2 U.S.C.

, S 44la(f) by accepting excessive direct contributions from
individuals totaling $72,980.

7. Find probable cause to believe the Gephardt for President0Committee and S. Lee Kling, as treasurer, violated 2 U.S.C.
> S 441a(f) by accepting excessive transfers from the Gephardt

in Congress Committee totaling $49,000.

8. Find probable cause to believe that the Gephardt in
Congress Committee and John Tumbarello, as treasurer, violated
2 U.S.C. S 44la(a)(l)(A) by making excessive transfers

I)totaling $49,000 to the Gephardt for President Committee.

9. Find probable cause to believe the Gephardt for President
Committee and S. Lee Kling, as treasurer, violated 2 U.S.C.
S 434(b)(3)(B) by failing to report an in-kind contribution
from the Gephardt in Congress Committee in the amount of
$50,000.

10. Find probable cause to believe the Gephardt for President
Committee and S. Lee Kling, as treasurer, violated 2 U.s.c.
S 441a(f) by accepting excessive in-kind contributions from
six individuals totaling $9,521.41.

11. Find probable cause to believe that Richard Hughes
violated 2 U.S.c. $ 441a(a)(l)(A) by making an excessive
in-kind contribution to the Gephardt for President Committee.
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12. Find probable cause to believe the Gephardt for President
Committee and S. Lee Rling, as treasurer, violated 2 U.s.c.
S 441a(f) by accepting excessive in-kind contributions from
three political committees totaling $8,523.53.

13. Find no probable cause to believe the Gephardt for
President Committee and S. Lee Rling, as treasurer, violated
2 U.s.C. S 441a(f) by accepting excessive in-kind
contributions from a partnership.

14. Take no further action against the Gephardt for President
Committee and S. Lee Kling, as treasurer, with regard to
acceptance of an excessive in-kind contribution from the Iowa
Democratic Party.

15. Take no further action against the Iowa Democratic Party
(Federal Division) and Mary Maloney, as treasurer, with regard
to the making of an excessive in-kind contribution to the
Gephardt for President Committee.

16. Find probable cause to believe the Gephardt for President
Committee and S. Lee Kling, as treasurer, violated 2 U.S.C.
S 441b(a) by accepting in-kind contributions totaling
$12,320.67 from Katz, Kutter, Haigler, Alderman, Davis, &
Marks; Svann and Haddock; and the Trammel Crow Asset Company.

17. Find probable cause to believe the Gephardt for President
Committee and S. Lee Kling, as treasurer, violated 26 U.S.C.
S 9035(a) and 2 U.S.C. S 441(b)(l)(A) by making $457,543.95
in expenditures in excess of the 1987-88 expenditure
limitation in Iowa.

18. Find probable cause to believe that Richard A. Gephardt
violated 26 U.S.C. S 9035(a).

19. Close the file with regard to Heard, Goggan, Blair &
Williams.

20. Close the file with regard to the Iowa Democratic Party
(Federal Division) and Mary Maloney, as treasurer.

21. Approve the attached proposed conciliation agreements.

22. Approve the appropriate letters.

Date I ' -General Counsel



-29-

Attachnents:

Conciliation Agreenents (4)

Staff assigned: Anne A. Weissenborn
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GENERAL COUNSEL
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CORlISSION SECRETARY T

JANUARY 19, 1995

MUR 3342 - GENERAL COUNSEL' S REPORT
DATED JANUARY 13, 1995.

The above-captioned document vms circulated to the

Commission on .Friday, January 13. 1995 at ,2:;00 n.m ,

Objection(s) have been received from the

Commissioner(s) as indicated by

Commissioner Aikens

Commissioner Elliott

Commissioner McDonald

Commissioner NeGarry

Commissioner Potter

Commissioner Thomas

the name(s) checked belov:

m

This matter viii be placed on the meeting agenda

fOr TUesday. January 31. 1QQ'i

Please notify us who viii represent your Division before
the Commission on this matter.



smlroai UK FEDERAL ELECTION CORRIS8 ION

In the Matter of )
) MUR 3342

Gephardt for President Committee; )
S. Lee Rlung, a5 treasurer; )
Gephardt in Congress Committee; )
John R. Tumbarello, as treasurer; )
lova Democratic Party (Federal Division); )
Mary Maloney, as treasurer; )
Heard, Goggan, Blair & Williams; )
Richard A. Gephardt; )
Ri chard Hughes )

CORRECTED CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the

Federal Election Commission executive session on January 31,

1995, do hereby certify that the Commission took the

following actions in MUR 3342:

1. Decided by a vote of 6-0 to -

a) Ratify the Commission's previous
findings of reason to believe that
Gephardt for President violated
2 U.S.C. 55 441a(f), 441a(b)(1)(A),
434(b)(3)(B), and 441b(a) and
26 U.S.C. S 9035(a).

b) Ratify the Commission's previous
finding of reason to believe that
the Gephardt in Congress Committee
and John R. Tumbarello, as treasurer,
violated 2 U.S.C. S 441a(a)(1)(A).

(continued)
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Federal Election Commission Page 2
Certification for MUU 3342
JanUary 31, 1995

€) Ratify the Commission's previous
findings of reason to believe that
the Iowa Democratic Party (Federal
Division) and Nary Maloney. as
treasurer, violated 2 U.S.C.
55 44la(a)(2)(A) and 434(b)(4)(u)(i).

d) Ratify the Commission's previous
finding of reason to believe that
Richard A. Gephardt violated
26 U.s.c. S 9035(a).

e) Ratify the Comaission's previous
finding of reason to believe that
Richard Hughes violated 2 U.S.C.
S 441a(a)(l)(A).

f) Find probable cause to believe the
Gephardt for President Comittee and
S. Lee Kling, as treasurer, violated
2 U.S.C. S 441a(f) by accepting
excessive direct contributions from
individuals totaling $72,980.

Commissioners Aikens, Elliott, McDonald,
NcGarry, Potter, and Thomas voted
affirmatively for the decision.

2. Decided by a vote of 5-1 to

a) Find probable cause to believe the
Gephardt for President Committee and
S. Lee Rling, as treasurer, violated
2 u.S.c. S 441a(f) by accepting
excessive transfers from the Gephardt
in Congress Committee totaling
$49,000.

(continued)
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Certification for ?UR 3342
January 31, 1995

b) Find probable cause to believe that the
Gephardt in Congress Committee and
John YTubarello, as treasurer,
violated 2 U.S.C4 S 441a(a)(l)(A)
by making excessive transfers
totaling $49,000 to the Gephardt
for President Committee.

Commissioners Aikens, McDonald, Mc~arry,
Potter, and Thomas voted affirmatively
for the decision; Comissioner Elliott
dissented.

3. Decided by a vote of 6-0 to -

a) Find probable cause to believe the
Gephardt for President Committee and
S. Lee Kling, as treasurer, violated
2 U.S.C. S 434(b)(3)(S) by failing
to report an in-kind contribution
from the Gephardt in Congress Committee
in the amount of $50,000.

b) Find probable cause to believe the
Gephardt for President Committee and
S. Lee Kling, as treasurer, violated
2 U.S.C. S 441a(f) by accepting
in-kind contributions from six
individuals totaling $9,521.41

c) Find probable cause to believe that
Richard Hughes violated 2 U.S.C.
S 441a(a)(1)(A) by making an excessive
in-kind contribution to the Gephardt
for President Committee.

(continued)
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Certification for NUR 3342
3anuary 31, 1995

d) Find probable cause to believe the
Gephardt for President Committee
and S. Lee Rling, as treasurer,
violated 2 U.S.C. S 441a(f) by
accepting in-kind contributions
from three political committees
totaling $8,523.53.

e) Find no probable cause to believe
the Gephardt for President Committee
and S. Lee Kling, as treasurer,
violated 2 U.S.C. S 441a(f) by
accepting excessive in-kind
contributions from a partnership.

f) Take no further action against the
Gephardt for President Committee and
S. Lee Kling, as treasurer, with
regard to acceptance of an excessive
in-kind contribution from the Iowa
Democratic Party.

g) Take no further action against the
Iowa Democratic Party (Federal
Division) and Nary Maloney, as
treasurer, with regard to the making
of an excessive in-kind contribution
to the Gephardt for President Committee.

h) Find probable cause to believe the
Gephardt for President Committee and
S. Lee Rling, as treasurer, violated
2 U.S.C. S 441b(a) by accepting in-kind
contributions totaling $12,320.67 from
Katz, Kutter, Haigler, Alderman, Davis,
& Marks; Swann and Haddock; and the
Trammel Crow Asset Company.

(continued)
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Certification for MUR 3342
January 31, 1995

1) Find probable cause to believe the
Gephardt for President commttree
and S. Lee Rling, as treasurer,
violated 26 U.S.C. S 9035(a) and
2 U.S.C. S 441a(b)(l)(A) by making
$457,543.95 in expenditures in
excess of the 1987-SB expenditure
limitation in Iowa.

j) Find probable cause to believe that
Richard A. Gephardt violated
26 u.S.C. 5 9035(a).

k) Close the file with regard to Heard,
Goggan, Blair & Williams.

1) Close the file with regard to the
Iowa Democratic Party (Federal
Division) and Mary Maloney, as treasurer.

m) Approve the proposed conciliation
agreements recommended in the General
Counsel's January 13, 1995 report

n) Approve the appropriate letters as
recommended in the General Counsel's
January 13, 1995 report.

Commissioners Aikens, Elliott, McDonald,
MqcGarry, Potter, and Thomas voted
affirmatively for the decision.

Attest:

Date
ecretary of the Commission



FEDERAL ELECTION COMMISSION
WASHI%;CTO(N DC (2'46b3

Feb ruary 22, 1995

RAND DELIVEIRED

Robert F. Ssuer, Esquire
Judith L. Corley, Esquire
Perkins Cois
607 Fourteenth Street, NW
Washington, DC 20005-2011

RE : MUR 3342
Gephardt for President

Committee
S. Lee Kling, as treasurer

Dear Mr. Sauer and Ms. Corley:

As you may be aware, on October 22, 1993, the D.C. Circuit
declared the Federal Election Commission unconstitutional on
separation of powers grounds due to the presence of the Clerk of
the House of Representatives and the Secretary of the Senate or
their designees as members of the Commission. FEC v. NlRA
PoliticaL Victory Fund, 6 F.3d 821 (D.C. Cir. 1993), cert.
dised for want 0f Jurisdiction, 63 U.S.L.W. 4027 (I.T' Dec. 6,
1i994) )"(WO. 93-1151 ). -- The-COM--ssion has taken several actions to
comply with the courts' decisions. The Commission, consistent
with the opinions, has remedied any possible constitutional defect
identified by the Court of Appeals by reconstituting itself as a
six member body without the Clerk of the House and the Secretary
of the Senate or their designees. In addition, the Commission has
adopted specific procedures for revoting or ratifying decisions
pertaining to open enforcement matters.

This letter is to inform you that the Commission has ratified
its earlier findings of reason to believe that your clients, the
Gephardt for President Committee ("the Committee") and S. Lee
Rling, as treasurer, violated 2 U.S.C. SS 441a(f), 441a(b)(1)(A),
434(b)(3)(B) and 441b(a) and 26 U.S.C. S 9035(a), provisions of
the Federal Election Campaign Act of 1971, as amended, and of
Chapter 96 of Title 26, U.s. Code. In addition, the Commission
has found that there is probable cause to believe your clients
violated 2 U.S.C. 55 441a(f) by accepting excessive direct
contributions from individuals, by accepting excessive transfers
from the Gephardt in Congress Committee, by accepting in-kind
contributions from six individuals, and by accepting in-kind
contributions from three political committees. The Commission
also found probable cause to believe that your clients violated
2 U.S.C. S 434(b)(3)(B) by failing to report an in-kind
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contribution from the Iowa Democratic Party (Federal Division) in
the amount of $5,000; 2 U.S.C. S 441b(a) by accepting in-kind
contributions from Kate, Kutter, Haigler, Alderman, Davis £ Harks,
Swann and Haddock, and the Trammel Crow Asset Company; and
2 U.S.C. S 441a(b)(l)(A) and 26 U.S.C. S 9035(a) by making
$457,543.95 in expenditures in excess of the 1987-88 expenditure
limitation in Iowa. Further, the Commission has found no probable
cause to believe that your clients violated 2 U.S.C. S 441a(f) by
accepting in-kind contributions from a partnership, and voted to
take no further action with regard to acceptance of an excessive
in-kind contribution from the Iowa Democratic Party. In addition,
the Commission voted to approve the enclosed proposed conciliation
agreement.

: If your clients agree with the provisions of the enclosed
agreement, please sign and return it to the Commission, along with
the civil penalty. I will then recommend that the Commission

-_ accept the agreement. The check for the civil penalty should be
made payable to the Federal Election Commission.

The Commission has a duty to attempt to correct such
r violations for a period of 30 to 90 days by informal methods of
~conference, conciliation, and persuasion, and by entering into a
~conciliation agreement with a respondent. The conciliation period
~will begin on the date you receive this letter. If we are unable
~to reach an agreement during that period, the Commission may
i institute a civil suit in United States District Court and seek

payment of a civil penalty.

If you have any questions, please contact Anne A.
~Weissenborn, the attorney assigned to this matter, at (202)

_219-3400.

Lawrence M. Noble
General Counsel

Enclosure
Conciliation Agreement



\ FEDERAL ELECTION COMMISSION

February 22. 1995

RAD DLIVERED

Robert F. Sauir, Esquire
Judith L. Corley, esquire
Perkins Coie
607 Fourteenth Street, MW
Washington, DC 20005-2011

RE: MUR 3342
Gephardt in Congress

Committee
S. Lee Kling, as treasurer

Dear Mr. Rauer and Ms. Corley:

As you may be aware, on October 22, 1993, the D.C. Circuit

declared the Federal Election Commission unconstitutional on

separation of powers grounds due to the presence of the Clerk of

the House of Representatives and the Secretary of the Senate or

their designees as memb~ers of the Commission. FEC v. NRA
poiitica Vito:yFud, 6 F.3d 821 (D.C. Cir. 1993), cert.

dTiiIissid f~r want of Jurisdiction, 63 U.S.L.W. 4027 TW Dec. 6,
1994) (No. 93-1151), the CommiSsion has taken several actions to

comply with the courts' decisions. The Commission, consistent
with the opinions, has remedied any possible constitutional defect

identified by the Court of Appeals by reconstituting itself as a

six member body without the Clerk of the House and the Secretary
of the Senate or their designees. In addition, the Commission has

adopted specific procedures for revoting or ratifying decisions

pertaining to open enforcement matters.

On January 31, 1995, the Federal Election Commission ratified

its earlier findings of reason to believe that your clients, the

Gephardt in Congress Committee and S. Lee Kling, as treasurer,
violated 2 U.S.C. S 441a(a)(l)(A), a provision of the Federal
Election Campaign Act of 1971, as amended. On the same date the

Commission found that there is probable cause to believe your
clients violated 2 U.S.C. S 441a(a)(1)(A) by making excessive

transfers totaling $49,000 to the Gephardt for President
Committee. In addition, the Commission voted to approve the

enclosed proposed conciliation agreement.

If your clients agree with the provisions of the enclosed

agreement, please sign and return it to the Commission, along with

the civil penalty. I will then recommend that the Commission
accept the agreement. The check for the civil penalty should be

made payable to the Federal Election Commission.
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The Comission has a duty to attempt to correct such
violations for a period of 30 to 90 days by informal methods of
conference, conciliation, and persuasion, and by entering into a
conciliation agreement with a respondent. The conciliation period
will begin on the date you receive this letter. It we are unable
to reach an agreement during that period, the Commission may
institute a civil suit in United States District Court and seek
payment of a civil penalty.

If you have any questions, please contact Anne A.
weissenborn, the attorney assigned to this matter, at (202)
219-3400.

NN

~Enclosure
^ Conciliation Agreement



~FEDERAL ELECTION COMMISSION

February 22, 1995
HADDELIVERED

Robert F. Bauer, Esquire
Judith L. Corley, Esquire
Perkins Coie
607 Fourteenth Street, wwl
Washington, DC 20005-2011

RE: MR 3342
Richard A. Gephardt

Dear Mr. Bauer and Ms. Corley:

As you may be aware, on October 22, 1993, the D.C. Circuit
declared the Federal Election Commission unconstitutional on
separation of powers grounds due to the presence of the Clerk of
the House of Representatives and the Secretary of the Senate or
their designee. as members of the Commission. FEC v. A
Political Victory Fund. 6 F.3d 821 (D.C. Cir. 1993), cert.
dismissed for Want' of Jurisdiction, 63 U.S.L.W. 4027 TII Dec. 6,
1994) (No. 93-1151). The COmmission has taken several actions to
comply with the courts' decisions. The Commission, consistent
with the opinions, has remedied any possible constitutional defect
identified by the Court of Appeals by reconstituting itself as a
six member body without the Clerk of the House and the Secretary
of the Senate or their designees. In addition, the Commission has
adopted specific procedures for revoting or ratifying decisions
pertaining to open enforcement matters.

On January 31, 1995, the Federal Election Commission ratified
its earlier findings of reason to believe that your client,
Richard A. Gephardt, violated 26 U.S.C. $ 9035(a). On the same
date the Commission found that there is probable cause to believe
your client violated 26 U.S.C. S 9035(a). In addition, the
Commission voted to approve the enclosed conciliation agreement.

If your client agrees with the provisions of the enclosed
agreement, please sign and return it to the Commission, along with
the civil penalty. I will then recommend that the Commission
accept the agreement. The check for the civil penalty should be
made payable to the Federal Election Commission.

The Commission has a duty to attempt to correct such
violations for a period of 30 to 90 days by informal methods of
conference, conciliation, and persuasion, and by entering into a
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conciliation agreement with a respondent. Ihe conciliation period
will begin on the date you receive this letter. It we are
unable to reach an agreement during that period, the Commission
may institute a civil suit in United States District Court and see
payment of a civil penalty.

It you have any questions, please contact Anne A.
Weissenborn, the attorney assigned to this matter, at (202)
219-3400.

Enclosure
Conciliation Agreement
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FEDERAL ELECTION COMMISSION

February 22, 1995

.D). Rartung, Esquire
Crawford Law Firm
6943 Vista Drive
West Des Moines, Iowa 50266

HUR 3342
Iowa Democratic Party
Mary Maloney, as
treasurer

Dear Mr. Hartung:

As you may be aware, on October 22, 1993, the D.C. Circuit
'N declared the Federal Election Commission unconstitutional on
__ separation of powers grounds due to the presence of the Clerk of

the Rouse of Representatives and the Secretary of the Senate or
~their designees as members of the Commission. FEC v. NitA

Political Victory Fund, 6 F.3d B21 (D.C. Cir. 1993), cert.
r dismisaed for want of jurisdiction, 63 U.S.L.W. 4027 TU.'s Dec. 6,

1994) (No. 93-1151). The Commission has taken several actions to
€comply vith the courts' decisions. The Commission, consistent

~with the opinions, has remedied any possible constitutional defect
identified by the Court of Appeals by reconstituting itself as a~six member body without the Clerk of the House and the Secretary
of the Senate or their designee.. In addition, the Commission has

- adopted specific procedures for revoting or ratifying decisions
pertaining to open enforcement matters.

~On January 31, 1995, the Federal Election Commission ratified
its earlier findings of reason to believe that the Iowa Democratic
Party ('the Party') and Mary Maloney, as treasurer, violated
2 U.S.C. SS 441a(a)(2)(A) and 434(b)(4)(H)(j), provisions of the
Federal Election Campaign Act of 1971, as amended. On the same
date the Commission voted to take no further action against the
Party and Ms. Maloney, as treasurer, with regard to the making of
an excessive in-kind contribution to the Gephardt for President
Committee, and closed the file as it pertains to the Party and
Ms. Maloney, as treasurer.

The file will be made public within 30 days after this matter
has been closed with respect to all other respondents involved.
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You are advised that the confidentiality provisions of 2 U.s.c.
S 437g(a)(l2)(A) still apply with respect to all respondents still
involved in this matter. The Commission viii notify you when the
entire file has been closed.

If you have any questions, please contact me at (202)
219-3400.

Sincerely,

Anne A. Weissenborn
Senior Attorney



FEDERAL ELECTION COMMISSION

February 22, 1995

Richard Hughes
4524 East 67th Street
P.o. Box 35687
Tulsa, Oklahoma 74135

RE: MUR 3342

Dear Mr. Hughes:

As you may be aware, on October 22, 1993, the D.C. Circuit
declared the Federal Election Commission unconstitutional on
separation of powers grounds due to the presence of the Clerk of
the House of Representatives and the Secretary of the Senate or
their designees as members of the Commission. FEC v. NRAk
?olitical Victory Fund, 6 7.3d 621 (D.C. dir. 1993)', er.dismiSSed for want-of jurisdiction, 63 U.S.L.W. 4027 TiJ Dec. 6,
1994) (No. 93-1151). The Commission has taken several actions to
comply vith the courts' decisions. The Commission, consistent
with the opinions, has remedied any possible constitutional defect
identified by the Court of Appeals by reconstituting itself as a
six member body without the Clerk of the House and the Secretary
of the Senate or their designets. In addition, the. Commission has
adopted specific procedures for revoting or ratifying decisions i
pertaining to open enforcement matters. l

On January 31, 1995, the Federal Election Commission ratified
its earlier finding of reason to believe that you violated
2 U.S.C. S 441a(a)(1)(A), a provision of the Federal Election
Campaign Act of 1971, as amended. On the same date the Commission
found that there is probable cause to believe you violated
2 U.S.C. S 441a(a)(1)(A). In addition, the Commission voted to
approve the enclosed proposed conciliation agreement.

If you agree with the provisions of the enclosed agreement,
please sign and return it to the Commission. The check for the
civil penalty should be made payable to the Federal Election
Commission.

The Commission has a duty to attempt to correct such
violations for a period of 30 to 90 days by informal methods of
conference, conciliation, and persuasion, and by entering into a
conciliation agreement with a respondent. If we are unable to
reach an agreement during that period, the Commission may
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institute a civil suit in United States District Court and seekpayment of a civil penalty.

If you have any questions, please contact A~nne A.
Weissenborn, the attorney assigned to this matter, at (202)
219-3400.

Enclosure
Conciliation Agreement



+ FEDERAL ELECTION COMMISSION

February 6, 1995

TO: The Comission e£

P1011: Lawrence N. Noble
4

General Counsel

8t1333CT: XUE 3342 - Gephardt for President Committee

-- On January 31, 1995, the Commission made a series, of findings

. with regard to the Gephardt for President Committee eo other

reagend~tts in the *bov.-cited matter. It has come to the

---- attention of 'this Office while preparing the next 
st gof

€orrep@ndence in this matter that certain recomeeetis 
wee

not inacluded in the list on pages 27-26 of 
the Geiir~l Consel '*

iii Report: dated Janua-ry 13, 1995 which formed the+ base* ifor the

Co€mieaiOn s+ determinat ions.

i FirSt, the Report in question reoeaa a t e; Son

ratify its previous findings of reason to be15+ 
Sw++I -o

+++, the @~lpbardt r for President commi tt.e but di no i+++ ...... +i:b#++

teasUrer, S.+ Lee Rling, in this re coiandation. ' b ., this

+ Otf ice now recommends that the Commission ratify 
jilt O i5

i + findings .of reason to believe that S. Lee Kltng, 
aS tr+itJer ot

+ the Gephatdt for president Committee, violated 2 
U.S.C. S 44la(f),

441a(b)(l)(A), 434(b)(3)(B), and 441b(a) and 26 U.S.C. S 93S(a).

Secon~dly, the same Report recommended that the Commission

vote to close the file with regard to the partnership 
of WHeard,

Goggan, Blair a Williams, but did not contain 
the prior

recommendation that the Commission find no probable 
cause to

believe that this firm violated 2 U.S.C. 5-441a(a)(1)(A).

Therefore, this Office now recommends that the 
Commission reopen

the file in this matter with regard to Heard, 
Goggan, Blair &

Williams, find no probable cause to believe that 
the firm violated

2 U.S.C. S 441a(a)(l)(A), and close the file as to this

respondent. (See discussion of the basis of this recommendation

at pages 17-l8--! the Report).
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RBCOKRENDATZOK8

1. Ratify the Commnission's previous findings of reason to
believe that S. Lee Kling, as treasurer of the Gephardt for
President Committee, violated 2 U.s.c. S 441a~f),
441a(b)(l)(A), 434(b)(3)(B), and 441b(a) and 26 U.S.C.
S 9035(a).

2. Reopen the file in this matter with regard to Heard,
Goggan, Blair & Williams, find no probable cause to believe
that this respondent violated 2 U.S.C. S 441a(a)(l)(A), and
close the file as to this respondent.

Staff Assigned: Anne Weissenborn



BEFORE THE FEDERAL ELECTION COMMNISSION

i : ' I; i ii ; /

In the Matter of

Gephardt for President Committee. ) MUR 3342

CERTI FICATION

I, Marjorie W. Emmons, Secretary of the Federal Election

Commission, do hereby certify that on February 10, 1995, the

Commission decided by a vote of 4-0 to take the following

actions in MUR 3342:

1. Ratify the Commission's previous findings of
reason to believe that S. Lee Kling, as
treasurer of the Gephardt for President
Committee, violated 2 U.S.C. S 441a(f),
441a(b)(l)(A), 434(b)(3)(B), and 441b(a) and
26 U.S.C. S 9035(a).

2. Reopen the file in this matter with regard to
Heard, Goggan, Blair and Williams, find no
probable cause to believe that this
respondent violated 2 U.S.C.
S 441a(a)(1)(A), and close the file as to
this respondent.

Commissioners Aikens, Elliott, McGarry and Potter voted

affirmatively for the decision; Commissioners McDonald and

Thomas did not cast votes.

Attest:

Secre ry of the Commission

Received in the Secretariat:
Circulated to the Commission:
Deadline for vote:

Mon., Feb. 06, 1995
Tues., Feb. 07, 1995
Fri., Feb. 10, 1995

4:31 p.m.11:00 a.a.
4:00 p.m.

bj r

! Da e•



FROMq:

SUI3JUIC:

Pursuant to the Circulated Vote ?roeO f-- f Ottvo SZ,the Office of the General Counsel is circulatiai the .aqtacbamuoanduli on a 24 hour tally vote Ibasi so-tltst rlep nq!It. i41lbeaffotded the most expeditious notice under, the oe-tt jtae.

Atachnent *

o ntandum

StaLff Aesigned: Anne Veissenborn

FEDE~RAL ELECTION COMMISSION ' , i .... - L""
WASHINGTON. DC 20463 F. , m~

The Comi ssion

Lois G. Lerner
asociate General Counsel

Shorter voting Deadline in WU 3342

, , L. i i
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.... FEDERAL ELECTION COMMISSION ii

* WASHINCTONDC 20)463

February 16, 1995

TO: The Commission

FUOK: Lawrence N. Noblej
eneral Counsel

SU3JKCT: RU! 3342 - Gephardt for President Committee

-U-

On January 31, 1995, the Commission made a series of finding.
with regard "to the Gephardt for President Cosmmtte ('the

Committee') +anid S. Lee Kling, as treasurer, and other r odet
in' the above-cited matter, based upon recommendet Ons Li the .-
General- CQonsel"I Neport in this mattee dated Jlanuary l3 b $95.+,
It has c.On. to the attention of this80ficee that thre wee an ,i
error in the basis stated for one of the reo stan *a the...
Januaty 13 Usport. Speciftcally, leomdtioit:4# .tet.&t.

,ts treaSu~r violated 2 IU.S.C. S. 434(b)i(3)(R) ws- eby *&l $* to

itee in the amount o; :$50:,000.' Zn a ict,- the.bsti#o ,"this
weo~eaation .was the Ceoimttee' s faiimre to reprt. e . a
contribution from the Iowa Oemocratic Prlhcty (?Weel IV#tom) is
the amount of $5,000. Yhe conciliation agreement+ approwe bp the1 "

COmmission contains the correct languge.

In order to rectify this situation, this Office recomuds
that the Commission rescind its earlier determination that the
Gephardt for President Committee and S. Lee Kling, as treasurer,
violated 2 U.S.c. S 434(b)(3)(n) by failing to report an in-kind
contribution from the Gephardt in Congress Committee in the amount
of $50,000, and find probable cause to believe that the Gephardt
for President Committee and S. Lee Kling, as treasurer, violated
2 U.S.C. S 434(b)(3)(s) by failing to report an in-kind
contribution from the Iowa Democratic Party (Federal Division) in
the amount of $5,000.



1. Rescind the Commission's finding of probable cause to
believe that the Gephardt for President Committee and
S. Lee Rling, as treasurer, violated 2 U.S.C.
S 434(b)(3)(B) by failing to report an in-kind
contribution from the Gephardt in Congress Committee in
the amount of $50,000.

2. Find probable cause to believe that the Gephardt for
President Committee and S. Lee Kling, as treasurer,
violated 2 U.S.C. S 434(b)(3)(S) by failing to report an
in-kind contribution from the Iowa Democratic Party
(Federal Division) in the amount of $5,000.

Staff Assigned: Anne Weissenborn



BEFORE THE FEDERAL ELECTION COMMIISSION

In the Matter of

Gephardt For President Committee. ) MUR 3342

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal Election

Commission, do hereby certify that on February 21, 1995, the

Commission decided by a vote of 6-0 to take the following

actions in MUR 3342:

1. Rescind the Commission's finding of probable
cause to believe that the Gephardt for
President Committee and S. Lee Kling, as
treasurer, violated 2 U.S.C. S 434(b){B){B)
by failing to report an in-kind contribution
from the Gephardt in Congress Committee in
the amount of $50,000.

2. Find probable cause to believe that the
Gephardt for President Commttee and S. Lee
Kling, as treasurer, violated 2 U.S.C. S
434(b)(3)(B) by failing to report an in-kind
contribution from the Iowa Democratic Party
(Federal Division) in the amount of $5,000.

Commissioners Aikens, Elliott, McDonald, McGarry, Potter,

and Thomas voted affirmatively for the decision.

Attest:

Dateor eW.mons
Secre ry ofteCommission

Received in the Secretariat: Thurs., Feb. 16, 1995Circulated to the Commission: Thurs., Feb. 16, 1995
Deadline for vote: Fri., Feb. 17, 1995

9:04 a.m.
11:00 a.m.
4:00 p.m.

1lrd

Date



~FEDERAL ELECTION COMMISSION
WASHING IO% 1)( 20461

February 22, 1995

H. Laurence Macon, Esquire
James P. Robinson, III, Esquire
Akin, Gump, Strauss, Hauer & Feld, L.L.P.
1500 NationsBank Plaza
300 Convent Street
San Antonio, Texas 78205

RE: MUR 3342
Heard, Goggan, Blair &
Williams

Dear Mr. Macon and Mr. Robinson:

This is to advise you that on February 10, 1995, the Federal

Election Commaission found that there is no probable cause to
believe your client, Heard, Goggan, Blair a Williams, violated
2 U.S.C. S 441a~a)(1)(A). Accordingly, the file in this matter
has been closed as it pertains to your client.

The file will be made part of the public record within
30 days after it has been closed with respect to all other
respondents involved. Should you wish to submit any factual or

legal materials to appear on the public record, please do so
within ten days. Such materials should be sent to the Office of

the General Counsel.

The Commission reminds you that the confidentiality
provisions of 2 U.S.C. SS 437g(a)(4)(B) and 437g(a)(12)(A) remain

in effect until the entire matter has been closed. The Commission
will notify you when the entire file has been closed. In the

event you wish to waive confidentiality under 2 U.S.C.
S 437g(a)(12)(A), written notice of the waiver must be submitted

to the Commission. Receipt of the waiver will be acknowledged in

writing by the Commission.

If you have any questions, please contact Anne A.
Weissenborn, the attorney assigned to this matter, at (202)

219-3400.

Sincer

Lawrence M. Noble
General Counsel
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In the Matter of

Gephardt for President Comtittee
S. Lee Kling, as treasurer
Gephardt in Congress Committee
John R. Tumbarello, as treasurer
Richard A. Gephardt
Richard Hughes

' ~ FERAL ELLC,,:

) NU 3342.:

GENEKRAL COUNSEL U8 REPORT

I. BACKGROUND

Attached is a conciliation agreement which has been signed by

Robert F. Bauer, counsel for the Gephardt for President Committee

and S. Lee Rling, as treasurer, ("the Presidential Comitteew);

the Gephardt in Congress Committee and John R. Tuabarello, as

treasurer, ("the Congressional Committee"); and Richard Gephardt.



'0A check for the civil
! ii ' penalty has not been received.

The one remuaining individual respondent in this matter is :.

Richard Hughes. Although this Office has been in touch by ..
to
~telephone with Mr. Hughes regarding the Commission's proposed

conciliation agreement, he has not returned our most recent calls

despite a message left at his home. His present lack of

cooperation would be sufficient to warrant continued pursuit;

however, given the time frame of this matter and the relatively

small amount of his excessive in-kind contribution ($2,407.54),

this Office recommends that the Commission vote to take no further

action in his regard. The letter informing Mr. Hughes of this



S
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action will contain an admonishment regarding the making of such

advances in th. future.

This Office also recommends that the entire file in this

matter be closed.

II. RECOMMENDATIONS

1. Accept the attached conciliation agreement with the
Gephardt for President Committee and S. Lee Kling, as
treasurer; the Gephardt in Congress Committee and John R.
Tumbarello, as treasurer; and Richard A. Gephardt.

2. Take no further action vith regard to Richard Hughes.

3. Close the file.

4. Approve the appropriate letters.

Date [ "

General Counsel

AttachmentConciliation Agreement

Staff Assigned: Anne A. Weissenborn

i ! i , i 9
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537013[ THE FEDEtRAL EtLECTION CONIIISIOI

In the Ratter of

Gephardt for President Committee
and 8. Lee King, as treasurer;

Gephardt in Congress Committee and
John R. Tumbarello, as treasurer;

Richard A. Gephardt;
Richard Hughes.

RUR 3342

CERTI FICATION

I, MarJorie W. Emmons, Secretary of the Federal Election
Commission, do hereby certify that on Ray 8, 1995, the

Commission decided by a vote of 5-0 to take the following

actions in NUR 3342:

1. Accept the conciliation agreement with the
Gephardt for President Committee and 8. Lee
Kln;, as treasurer; the Gephardt in Congress
Committee and John R. Tumbarello, as
treasurer; and Richard A. Gephardt, as
recommended in the General Counsel's Report
dated Ray 2, 1995.

2. Take no further action with regard to Richard
Hughes.

(continued)



federal Election CommissionCertification for MUR 3342
May 6, 1995

3. Close the tile.

4. Approve the appropriate letters, as
recommended in the General Counsel's Report
dated May 2, 1995.

Commissioners Aikens, Elliott, McDonald, MlcGarry, and

Potter voted affirmatively for the decision; Commissioner

Thomas did not cast a vote.

attest:

Date arorew. n
e etary of the Commi sion

Received in the Secretariat: Wed., May 03, 1995Circulated to the Commission: Wed., May 03, 1995
Deadline for vote: Mon., May 08, 1995

bj r

11:34 a.
4:-00 p.m.
4:00 p.m.

Page 2

, -q-q5Date



FEDERAL ELECTION COMMISSION
WASHINGTON. O C 2O463

Hay 15, 1993

Ken Davis, Esquire
1102 North Gadsden Street
Tallahassee, FL 32303

RE: MUR 3342
F.P. Blank

Dear Mr. Davis:

This is to advise you that this matter is now closed. Theconfidentiality provisions at 2 U.S.C. S 437g(a)(12) no longerapply and this matter is nov public. In addition, although thecomplete file must be placed on the public record within 30 days,this could occur at any time following certification of the
Commission' s vote.

If your client wishes to submit any factual or legalmaterials to appear on the public record, please do so as soon aspossible. While the file may be placed on the public recordbefore receiving your additional materials, any permissiblesubmissions will be added to the public record upon receipt.

If you have any questions, please contact me at (202)
219-3400.

Sincerely,

Anne A. weissenborn
Senior Attorney



~FEDERAL ELECTION COMMISSION
WASHINGTON. D C 20463

May 15. 1995

Judith Richards Hope, Esquire
Mary T. Boyle, Esquire
Paul, Hastings, Janofaky a Walker
1050 Connecticut Avenue, NW
Washington, DC 20008

RE: MUR 3342
William D. Roilnick

Dear Ms. Hope and Ms. Boyle:

This is to advise you that this matter is now closed. The
confidentiality provisions at 2 U.s.c. S 437g(a)(12) no longer
apply and this matter is nov public. In addition, although the
complete file must be placed on the public record within 30 days,
this could occur at any time following certification of the
Commission's vote.

If your client wishes to submit any factual or legal
materials to appear on the public record, please do so as soon as
possible. While the file may be placed on the public record
before receiving your additional materials, any permissible
submissions will be added to the public record upon receipt.

If you have any questions, please contact me at (202)
219-3400.

Sincerely,

Anne A. Weissenborn
Senior Attorney



FEDERAL ELECTION COMMISSION
*WA$HNCTON. D C 20*l~3

May 15, 1995

Gail N. Vise, Esquire
Darham a Arceneaux
Poydras Center, Suite 2700
650 Poydras Street
Nov Orleans, LA 70130-6101

RE: MUR 3342
Mack E. Barham

Dear Ms. Wise:

This is to advise you that this matter is now closed. Theconfidentiality provisions at 2 U.S.C. $ 437g(a)(12) no longer
apply and this matter is now public. In addition, although thecomplete file must be placed on the public record within 30 days,
this could occur at any time following certification of the
Commission's vote.

If you wish to submit any factual or legal materials to
appear on the public record, please do so as soon as possible.While the file may be placed on the public record before receiving
your additional materials, any permissible submissions will be
added to the public record upon receipt.

If you have any questions, please contact me at (202)
219-3400.

Sincerely,

Anne A. Weissenborn
Senior Attorney



FEDERAL ELECTION COMMISSION !

WASHINGTON, D C 204b1

May 15, 1995
Edmund N. Reggie
Reggie, larrington and Reggie
526 North Parkerson Avenue
P.O. Drawer D
Crowley, Louisiana 70527-6004

RE: MUR 3342

Dear Mr. Reggie:

This is to advise you that this matter is now closed. The
confidentiality provisions at 2 u.s.c. S 437g(a)(l2) no longer
apply and this matter is nov public. In addition, although the
complete file must be placed on the public record within 30 days,
this could occur at any time following certification of the
Commission's vote.

If you wish to submit any factual or legal materials to
appear on the public record, please do so as soon as possible.
While the file may be placed on the public record before receiving
your additional materials, any permissible submissions will be
added to the public record upon receipt.

If you have any questions, please contact me at (202)
219-3400.

Sincerely, .

Anne A. Weissenborn
Senior Attorney



W FEDERAL ELECTION COMMISSION
WASHINGTON DC 204b)

May 15, 1995

James C. Robinson
Giles & Robinson, P.A.
390 N. Orange Avenue
Suite 800
Orlando, Florida 32802

RE: MUR 3342

Dear Mr. Robinson:

This is to advise you that this matter is nov closed. Theconfidentiality provisions at 2 U.S.C. S 437g(a)(12) no longerapply and this matter is now public. In addition, although thecomplete file must be placed on the public record within 30 days,this could occur at any time following certification of the
Commission's vote.

If you wish to submit any factual or legal materials toappear on the public record, please do so as soon as possible.While the file may be placed on the public record before receivingyour additional mate rials, any permissible submissions will beadded to the public record upon receipt.

If you have any questions, please contact me at (202)
219-3400.

Sincerely, ,

Anne A. Weissenborn
Senior Attorney



FEDERAL ELECTION COMMISSION

WAHINGTON. D C 2044*3

May 15, 1995

Daniel L. Watkins, Esquire
211 East 8th Street
SuiteC
Lawrence, Kansas 66044

RE: MUR 3342
Slattery for Congress

Committee

Dear Nr. Watkins:

This is to advise you that this matter is now closed. Theconfidentiality provisions at 2 U.S.C. S 437g(a)(12) no longerapply and this mtter is nov public. In addition, although thecomplete file must be placed on the public record within 30 days,this could occur at any time following certification of the
Commission, s vote.

If you vish to submit any factual or legal materials toappear on the public record, please do so as soon as possible.While the file may be placed on the public record before receivingyour additional materials, any permissible submissions will beadded to the public record upon receipt.

If you have any questions, please contact me at (202) i
219-3400.

Sincerely,

44

Anne A. Weissenborn
Senior Attorney



FEDERAL ELECTION COMMISSION
* * WASHINCrON. D C 20b3

May 15, 1995

Edward 5. Haddock, Jr.
390 N. Orange Avenue
Orlando, FL 32802

RE: HUH 3342

Dear Mr. Haddock:

This is to advise you that this matter is now closed. The
confidentiality provisions at 2 U.s.c. s 437g(a)(12) no longer
apply and this matter is nov public. In addition, although the
complete file must be placed on the public record within 30 days,
this could occur at any time following certification of the
Commission's vote.

If you wish to submit any factual or legal materials to
appear on the public record, please do so as soon as possible.
While the file may be placed on the public record before receiving
your additional materials, any permissible submissions will be
added to the public record upon receipt.

If you have any questions, please contact me at (202)
219-3400.

Sincerely,

Anne A. Weissenborn
Senior Attorney



FEDERAL ELECTION COMMISSION
* WASHNGON. DC 204,63i

May 15, 1995

Joseph Mickey, Treasurer
Seryl Anthony for Congress
Campaign Committee 

/Compton, Prewett, Thomas s Mickey, P.A.423 North Washington
El Dorado, Arkansas 71731

RE: MUR 3342

Dear Mr. Mickey:

This is to advise you that this matter is now closed. Theconfidentiality provisions at 2 U.S.C. S 437g(a)(12) no longerapply and this matter is now public. In addition, although thecomplete file must be placed on the public record vithin 30 days,this could occur at any time following certification of the
Comission's vote.

If you wish to submit any factual or legal materials toappear on the public record, please do so as soon as possible.While the file may be placed on the public record before receivingyour additional materials, any permissible submissions will be iadded to the public record upon receipt.

If you have any questions, please contact me at (202) 7:219-3400.:!

,U

Sincerely,

Anne A. Weissenborn
Senior Attorney



FEDERAL ELECTION COMMISSION
~~WASHINGT"ON. 0 C 20463

May 15, 1995

Allan 3. Katz, Esquire
Kqatz, Rutter, flaigler, Alderman, Davis

Marks and Rutledge
106 East College Avenue, Suite 1200
Tallahassee, Florida 32301

RE: MUR 3342

Dear Mr. Katz:

This is to advise you that this matter is nov closed. TheC confidentiality provisions at 2 U.S.C. S 437g(a)(12) no longer
-~ apply and this matter is now public. In addition, although the:- complete file must be placed on the public record within 30 days,

this could occur at any time following certification of the
~Commission' s vote.

If you wish to submit any factual or legal materials to
r appear on the public record, please do so as soon as possible.

~While the file may be placed on the public record before receiving
your additional materials, any permissible submissions will be

~added to the public record upon receipt.

~If you have any questions, please contact me at (202)
219-3400.

ts Sincerely,

Anne A. Weissenborn
Senior Attorney



FEDERAL ELECTION COMMISSION
WASHINCTON. D C 20463]

May 15, 1995

R. Todd Johnson, Esquire
Jones, Day, Reavis & Pogue
1450 G Street, NW
Washington, DC 20005-2088

RE: MUR 3342
Trammell Crow Asset Company

Dear Mr. Johnson:

This is to advise you that this matter is now closed. The
confidentiality provisions at 2 U.S.C. S 437g(a)(12) no ionger
apply and this matter is now public. In addition, although the
complete file must be placed on the public record within 30 days,
this could occur at any time following certification of the
Commission's vote.

If you wish to submit any factual or legal materials to
appear on the public record, please do so as soon as possible.
While the file may be placed on the public record before receiving
your additional materials, any permissible submissions will be
added to the public record upon receipt.

If you have any questions, please contact me at (202) ii
219-3400.

Sincerely,

Anne A. Weissenborn
Senior Attorney



~FEDERAL ELECTION COMMISSION
4 WASH$NCTON, D C 2046)

May 15, 1995

J.D. Ra rtung, Esqui re
Crawford Law Firm
6943 Vista Drive
West Des Moines, Iowa 50266

RE: MUR 3342
Iowa Democratic Party
Mary Maloney, as
treasurer

Dear Mr. Martung:

.... This is to advise you that this matter is now closed. The- confidentiality provisions at 2 U.S.c. 5 437g(a)(12) no longeriC apply and this matter is now public. Zn addition, although thecomplete file must be placed on the public record within 30 days,. this could occur at any time following certification of the
Commission, s vote.

If your clients wish to submit any factual or legal materials'0 to appear on the public record, please do so as soon as possible.While the file may be piaced on the public record before receiving~your additional materials, any permissible submissions will be
r added to the public record upon receipt.

c If you have any questions, please contact me at (202) i
219-3400.

Sincerely,

Anne A. Weissenborn
Senior Attorney



! FEDERAL ELECTION COMMISSION
WA$HINC TON. D C 2046i

May 15. 1995

R. Laurence Macon, P.C.
Akin, Gump, Strauss, itauer 6 Feid, L.L.P.
1500 Mationsank Plaza
300 Convent Street
San Antonio, Texas 78205

RE: MUR 3342
Heard, Goggan, Blair

£ Williams

Dear Mr. Macon:

This is to advise you that this matter is nov closed. The
confidentiality provisions at 2 U.S.C. S 437g(a)(12) no longer
apply and this matter is nov public. In addition, although the
complete file must be placed on the public record within 30 days,
this could occur at any time following certification of the
Commission's vote.

If your client wishes to submit any factual or legal
materials to appear on th. public record, please do so as soon as
possible. While the file may be placed on the public record
before receiving your additional materials, any permissible
submissions viii be added to the public record upon receipt.

If you have any questions, please contact me at (202)
219-3400.

Sincerely,

Anne A. Weissenborn
Senior Attorney



FEDERAL ELECTION COMMISS1ON
WASHINGTON. DC 2l) bl

Richard H. Hughes
7232 S. Atlanta Place
Tulsa, Oklahoma 74136

RE: MUR 3342

Dear Mr. Hughes:

AS you were previously informed, on January 31, 1995, theFederal Election Commission found probable cause to believe that
you violated 2 U.S.C. 441a(a)(l)(A). After considering thecircumstances of this matter, however, the Commission on May 8,~1995, determined to take no further action against you, and closed
the file in this matter.

The confidentiality provisions at 2 U.S.C. S 437g(a)(12) no~longer apply and this matter is now public. In addition, although
;:. -the complete file must be placed on the public record within

30 days, this could occur at any time following certification ofwr the Commission's vote. If you wish to submit any factual or legal,. materials to appear on the public record, please do so as soon asI: ),: possible. While the file may be placed on the public record
in before receiving your additional materials, any permissible
~submissions will be added to the public record upon receipt.

" The Commission reminds you that by incurring expenses oni behalf of the Gephardt for President Committee, you apparently
violated 2 U.S.C. S 441a(a)(1)(A). You shopldtake steps to/ insure that this activity does not occur in the future.

If you have any questions, please contact me at (202)
219-3400.

Sincerely,

&.4-

Anne A. Weissenborn
Senior Attorney
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~FEDERAL ELECTION COMMISSION
WASHINGTON. DC 20463

May 15, 1995
Robert F. Bauer, Esquire
5. Molly Schadler, Esquire
Perkins Cole
607 Fourteenth Street, NW
Washington, DC 20005-2011

RE: MUR 3342
Gephardt for President

Committee
S. Lee Kling, as treasurer
Gephardt in Congress

Commit tee
John R. Tumbarello, as

treasurer
Richard Gephardt

Dear Mr. Sauer and Ms. Schadler:

On Ray 8, 1995, the Federal Election Commission accepted thesigned conciliation agreement submitted on your clients' behalf in
settlement of violations of 2 U.S.C. $| 441a(f), 434(b)(3)(s),
441b(a), 4.41a(a)(1)(A) and 441a(b)(1)(A) and 26 U.S.C. S 9035(a),
provisions of the Federal Election Campaign Act of 1971, as
amtended ('the Act"), and of Chapter 96 of Title 26, U1.S. Code.
Accordingly, the file has been closed in this matter.

The confidentiality provisions at 2 U.S.C. S 437g(a)(12) nolonger apply and this matter is now public. In addition, although
the complete file must be placed on the public record within
30 days, this could occur at any time following certification ofthe Commission's vote. If you wish to submit any factual or legal
materials to appear on the public record, please do so as soon as
possible. While the file may be placed on the public record
before receiving your additional materials, any permissible
submissions will be added to the public record upon receipt.

Information derived in connection with any conciliation
attempt will not become public without the written consent of therespondent and the Commission. See 2 U.S.C. $ 437g(a)(4)(B). The
enclosed conciliation agreement, however, will become a part of
the public record.

Enclosed you will find a copy of the fully executed
conciliation agreement for your files. Please note that the civil



RObert 7. Rauser, Esquire
5. Holly Schadler, Esquire
Page 2

penalty is due within 30 days of the conciliation agreementseffective date, as is the making of the cited refunds. It youhave any questions, please contact me at (202) 219-3400.

Sincerely,

Anne A. Weissenborn
Senior Attorney

Enclosure
Conciliation Agreement

I



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of"

Gephardt for President Committee
S. Lee Kling, as treasurer, Richard Gephardt; MUR 3342
Gephardt in Congress Committee
John R. Tumbareflo, as treasurer

CONCIIATION AGREEMENT

This matter was initiated by the Federai Election Commission ("Commission"),

. pursuant to information ascertained in the normal course of carrying out its supervisory

= responsibilities. The Commission found probable cause to believe that the Gephardt for

" President Committee and S. Lee Kling, as treasurer ("GPC"); Richard Gephardt ("the

" - candidate"); and Gepbardt in Congress Committee, John R. Tumbarello, as treasurer ("GIC")

(hrinfer coliectively "Respondents") violated 2 U.S.C. §§ 441a(f), 434(bX3X(B), 441b(a),

~and 441a(bXIXA) and 26 U.S.C. § 9035(a); 26 U.S.C. § 9035(a); and 2 U.S.C.

.t§441a(aXlXA),rspciey

-. NOW, THEREFORE, the Commission and Respondents, having duly entered into

,-) conciliation pursuant to 2 U.S.C. § 437g(aX4XA)(i), do hereby agree as follows:

"I. The Commission has jurisdiction over the Respondents and the subject matter

of this proceeding.

II. Respondents have had a reasonable opportunity to demonstrate that no action

should be taken in this matter.

III. Respondents enter voluntarily into this agreement with the Commission.

[ 15O50-000/DA950890.046} /294/28/95



IV. The pertinent facts in this matter are as follows:
1. Richard Gephardt was a candidate for nomination to the offce of

President of the United States in 1988.

2. GPC is a political committee within the meaning of 2 U.S.C. § 431(4).

The Committee was the authorized committee of Richard A. Gephardt for his campaign for

the office of President of the United States in 1987-88.

3. S. Lee Kling is the treasurer of the Gephardt for President Committee.

4. GIG is a political committee within the meaning of 2 U.S.C. § 43 1(4).

It served as the principal campaign committee of Richard A. Gephardt for his 1987-88

campaign for reelection to the United States House of Representatives.

5. John R. Tumbarello is the treasurer of the GIC.

6. 2 U.S.C. § 441a(aXIXA) limits to $1,000 per election the amount

which any person may contribute to a candidate and his authorized committee for the purpose

of influencing a federal election. 2 U.S.C § 431(11I) defines "person" to include an individual,

partnership, committee, asoation,... or any other organization or group ofpros..

7. 11I C.F.R. §§ 103.3(b) and 11I0.1 permit committees to seek

redesignations or reattributions of deposited excessive contributions, when appropriate, or to

refund such contributions within sixty days of receipt.

8. 2 U.S.C. § 441a(f) prohibits candidates and their committees from

knowingly accepting contributions in excess of the limitations established at 2 U.S.C.

§ 441la(a).

9. GPC accepted a total of $72,980 in contributions from 132 individuals

which exceeded their respective $1,000 limitations. Of this amount $50,010 has been

refunded, but not within the sixty days permitted; $22,970 has been reattributed to other

contributors, but the dates of such reattributions are not known.

[i 5850-000 !/DA950890.046] /594/28/95



1 0. Transfers of funds between authorized candidate committees are

generally subject to the $1,000 limitation on contributions set forth at 2 U.S.C.

§ 441a(aXIXA). Knowing acceptance of transfers in excess of these limitations results in

violation of 2 U.S.C. § 441a(f).

1 1. In 1988 2U.SC. § 441a(aX5XC) and 11 C.F.R § 110.3(aX2Xv)

permitted unlimited transfers between the principal campaign committees of a candidate for

two federal offices in the same election cycle as long as: such transfers were not made while

the candidate was actively seeking election to more than one office; the contributions making

up the transfer would not, when aggregated with contributions from the same person to the

committee receiving the transfer, result in excessive contributions; and the candidate had not

received funds pursuant to Title 26, US. Code.

12. The 1988 general election was held on November 8. On December 12,

1988, GIC declared a surplus and transferred $50,000 to the GPC.

13. A portion of the $50,000 transfer came from funds totaling $50,000

,© which had been transferred to GIC by the Gephardt Committee, the candidate's joint

fundraising committee. These transfers included one ofS$10,000 on November 8, 1988, and

zrone of $40,000on December 2, 1988.

"-14. The allocation formula in the joint fundraising agreement which

established the Gephardt Committee required that, unless a contributor specifically designated

his or her contribution to GIC, the contribution would be allocated to GPC to the extent of

the contribution limitations established by 2 U.. § 441 a(a). Any amounts in excess of the

statutory limitation were to be allocated to the GIC.

[iI 58S0-000o!/DA950890.G46] 3 /g9-3- 4,'2g/95



15. The recipient candidate, Richard A. Gephardt, received presidential
primary matching finds, pursuant to 26 U.S.C § 9031, et g. in 1988.

16. By the terms of the joint flindraising agreement, the total of $50,000

transferred by GIC to the GPC contained finds in excess of the amounts which individual

contributors could have given directly to GPC.

17. The $50,000 transfer by GIC to GPC did not meet the requirements of

2 US.C. § 441a(a)(SXC)(ii) and ('ii) and 11 CF.R. § 1 10.3(a)(2(v)(B) and (C) (1988),

thereby taking the transfer outside the exception to the contribution limitations.

18. Respondents contend that the law regarding transfers between affiliated

committees as it existed at that time did not clearly prohibit the $50,000 transfer by GIC to

GPC and that the committees arranged the transfer in the belief that it filly satisfied the

requirements of the Act.

19. Pursuant to 2 U.S.C § 431(8)(A) and 11 CF.R, § 100.7(aXl), a

contribution includes any gift, subscription, loan, advance, or deposit of money or anything of

value made for purposes of influencing a federal election. "Anything of value" includes an in-

kind contribution. 11 C.F.R. § 100.7(a)(l)(iii). In-kind contributions are deemed to have

been made on the date the goods or services were provided. 11 C.F.R. § 110. l(b)(6).

20. Pursuantto 2U.S.C § 43I(9)(A)and 11 C.F.R. § 100.8(a)(l), an

expenditure or qualified campaign expenditure includes any "purchase, payment, distribution,

loan, advance, deposit, or gift of money or anything of value .... " "Anything of value"

includes in-kind contributions. 11 C.F.R. § l00.8(a)(livXA).

21. GPC accepted advances, and thus in-kind contributions, totaling

$14,850.37 from six individuals in 1987 and early 1988. These advances, minus exempt

personal transportation and subsistence costs, plus direct contributions from the same

individuals, resulted in a combined total ofS$15,521 .41 in contributions, or $9,521.41 in

[ 15850-0001!1DA950890 046] /2~4/28/95



excess of individuals' combined limitations. GPC reimbursed S3,9 19.78 of this amount in tate
1988 and 1989, leaving $5,601.63 in excessve contributions outstanding.

22. Respondents contend that GPC accepted advances made by individuaja

and political committees in the ordinary and customary course of presidential campaign

activity in the good faith and reasonable belief that GPC would promptly reimburse them and

satisfy all relevant requirements of the Act.

23. GPC accepted advances, and thus in-kind contributions, totaling

$11,523.53 from three political committees in June, 1987 and March, 1988, resulting in

S8,523.53 in excessive contributions. GPC reimbursed $952.36 to the three committees in

September, 1988 and $3,324. 17 to one on October 29, 1993, leaving $4,247 in excessv

contributions outstanding.

24. 2 U.S.C. § 434(b)(3)(B) requires reports identifyring all political

committees which make contributions to a reporting cormnittee.

25. GPC did not report the receipt of a $5,000 in-kind contribution from

the Iowa Democratic Party (Federal Division).

26. GPC accepted advances, and thus in-kind contributions, totaling

$8,384.67 from two incorporated law firms. GPC reimbursed $1,010.58 of this amount,

leaving $7,374.09 in prohibited contributions outstanding.

27. Respondents contend that GPC accepted these advances from law firms

in the good faith and reasonable belief that such advances did not violate the Act.

28. GPC accepted the use of a corporate airplane on February 19, 1988.

The value of the flight was $3,936, based upon first-class quotations of $656 per passenger.

GPC reimbursed $393.60 of this amount, leaving $3,542.40 of the prohibited contribution

outstanding.
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29. Pursuant to 2 U.S.C. §§ 441a bXiXA) and 441a(c) and 26 U.S.C.

§ 9035, no candidate for the office of President of the United States, who is eligible under

Section 9033 of Title 26 to receive payments from the Secretary , of the Treasury, may make

expenditures in any one state aggregating in excess of the greater of 16 cents multiplied by the

voting age population of the State, or $200,000.00, as adjusted by changes in the Consumer

Price Index. Except for expenditures exempted pursuant to I I C.F.R. § 106.2(c),

expenditures incurred by a candidate's authorized committee(s) for the purpose of influencing

the nomination of that candidate for the office of President with respect to a particular state

shall be allocated to that state. 11! C.F.R. § 106.2(aXl1).

30. For the 1988 presidential primary election, the expenditure limitation

for the State oflIowa was $775,2 17.60. GPC exceeded this limitation by $457,543.95.

31. 26 U S.C § 9035(a) and 11 C.F.R. § 9035.2(aX1) require that a

candidate for nomination to the office of President, who elects to accept public matching fund

payments pursuant to 26 US.C § 9034, not knowingly make expenditures from personal

funds or from the personai funds of his immediate family in connection with his campaign for

nomination in excess of $50,000.

32. Pursuant to 11 C.F.R. § 9035.2(aX2), expenditures made using a credit

card for which the candidate is jointly or solely liable will count against the $50,000 limitation

to the extent that the full amount due, including any finance charge, is not paid by the

candidate's authorized committee within 60 days after the closing date of the billing statement

on which the charges first appear.

33. On February 5. 1988, the candidate made a direct contribution to his

campaign of $50,000.

34. In addition, by July 15, 1988, $104,935. 11 in credit card charges had

been incurred on the candidate's credit card but were not paid by GPC within 60 days of the

closing dates on the respective billing statements.
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35. The GPC paid ali of the credit card charges at issue by September 30,

1989.

V. GPC accepted $72,980 in excessive contributions from 132 individuals, in

violation of 2 U.S.C. § 441a(f). All necessary refunds or reattributions have been made.

VI. GPC accepted a $50,000 transfer from GIC which did not meet the

requirements of 2 U.S.C. § 441a(a)(5)(C) and 11 C.F.R. § 1 10.3(aX2)Xv)(B) and (C) (1988),

resulting in receipt of an excessive contribution of $49,000, in violation of 2 US.C. § 441a(f).

No refund has been made. By making a $50,000 transfer to the GPC, GIC violated 2 U.S.C.

§ 441la(a)(l)(A).

Vii. GPC accepted in-kind contributions in the form of advances from six

individuals which, when added to direct contributions from the same persons, resulted in the

receipt of $9,521.41 in excessive contributions, in violation of 2 U.S.C. § 441a(f). $5,601.63

remains unrefuanded.

VIII. GPC accepted in-kind contributions in the form of advances from three

political committees, resulting in $8,523.53 in excessive contributions, in violation of 2 U.S.C.

§ 44 la(t). $4,247 remains unrefunded.

IX. GPC did not report the receipt of a $5,000 in-kind contribution from the Iowa

Democratic Party (Federal Division), in violation of 2 U.S.C. § 434(bX3)(B).

X. GPC accepted in-kind contributions in the form of advances from two

incorporated law firms, resulting in receipt of a total of $8,384.67 in prohibited contributions,

in violation of 2 U.S.C. § 441lb. $7,374.09 remains unreflhnded.

XI. GPC accepted an in-kind contribution from a corporation in the form of the

use of a corporate aircraft, resulting in receipt of a $3,936 prohibited contribution, in violation

of 2 U.S.C. § 441lb. $3,542.40 remains unrefu~nded.
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XII. GPC exceeded the primary campaign expenditure limitations for the state of

Iowa by a total of $457,543.95 in violation of 26 U.S.C. § 9035(a) and 2 U.S.C.

§ 441a(bX1)XA).

XIII. As a result of $104,935.1I1 in charges incurred on a credit card of the

candidate, for which GPC failed to make payment within 60 days, the candidate exceeded his

expenditure limit in violation of 26 U.S.C. § 9035(a).

XIV. GPC will refbnd all outstanding excessive and prohibited contributions. These

required refunds total approximately $70,000.

XV. Respondents will pay a civil penalty to the Federal Election Commission in the

amount of Eighty Thousand Dollars ($80,000), pursuant to 2 U.S.C. § 437g(aX5XA).

xvI. The Commission, on request of anyone filing a complaint under 2 U.S.C.

§ 437g(aX I) concerning the matters at issue herein or on its own motion, may review

compliance with this agreement. If the Commission believes that this agreement or any

requirement thereof has been violated, it may institute a civil action for relief in the United

States District Cowrt for the District of Columbia.

XVII. This agreement shall become effective as of the date that all parties hereto have

executed same and the Commission has approved the entire agreement.

XVIII. Respondents shall have no more than thirty (30) days from the date this

agreement becomes effective to comply with and implement the requirements contained in this

agreement and to so notify the Commission.

XIX. This Conciliation Agreement constitutes the entire agreement between the

parties on the matters raised herein, and no other statement, promise, or agreement, either

written or oral, made by either party or by agents of either party, that is not contained in this

written agreement shall be enforceable.
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FOR THE COMMISSION:

Lawrence M. Noble
General Counsel

S
I

Date(/

FOR THE RESPONDENTS:

R FJauer
Counsel to Respondents

Date r g -"'
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RON=TF. SA July 6,1995 0 "
(=2)4-160

Abigail Shaine, Esq.
Office of the General Counsel
Federad Election Commission
999 E Street, N.W.
Washington, DC 20463

Re: MUR 3342

Dear Abby:

rm writing this letter to confirm and request a review ofth at angmea
crenly uderway to meet the obigaions of the Gephardt for Psidet Cmmitte
and related respotdens under thet l oncludd cniliation apeetm.

As I advised you the cuxn c am require morn effor and time to
compleethe aecaay r for the paymnt of the civil penalty (sm,o00)
wd i refud 0,000) FoLo wi rqeviMw today we have Lde that We
should have successfuy a mpleid md will be able to dve to t a
hand payment in fullof peealy md rfnd by e last woking day othis mo
(Monday, July 3 1).

We look forward to working with the Commission in taking all the steps
necessary for full compliance with the conciliation agreement. Please call with any
comments or suggestions that you have.

Very y yours,

Robert F. Bauer
Counsel to Respondents

RFB:smb
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FEDfRAL ELECTION COMMISSION

July 12, 1995

Robert F. Dauer. Require
Perkins CoLe
607 fourteenth Street, NW
Washington, DC 20005-2011

RE: HUR 3342
Gephardt for President

Comittee, et al.

Dear Bob:

We have received your letter of July 6, 1995 regarding
compliaace by your clients with the conciliation agreement signed
in the above-cited matter. It is our understanding that the
Commission Viii receive a check for the $80,000 civil penalty by
July 31, 1995.

With regard to refunds, we would like to draw your attention
to the provisions in the conciliation agreement regarding
repaymeats of outstanding excessive and prohibited in-kind
contributions. Your letter seems to indicate that your clients
are planning to send the $70.000 in refunds to the Comission;
however, such payments are to be sent directly to the respective
makers of the in-kind contributions.

If you have any questions, please call me at (202) 219-3400.

Sincerely,

Anne A. Weissenborn
Senior Attorney
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FEDERAL ELECTION COMMISSION
WASHINGTON, uC 20, 1

July 19t 1995

TO: The Commission

FROM: Lawrence . Nobleg
General Counsel it-

SUBJECT: HUR 3342 - Compliance by Gephardt for PresidentCommittee with Provisions of Conciliation Agreement
On May 8, 1995, the Commission approved a conciliationagreement with the Gepbardt for President Committee, the Gephardtin Congress Committee and Richard A. Gephardt. The agreement wassigned on behalf of the Commission on Nay 12, 1995 and sent tocowsel for these tespondents. Therefore, by the terms of theagreement. complianeo with its provisions was to have beenaccomplished by June12, i995.

In response to telephone inquities as to the status of suchcompliance, this Office received on July 4, 1995, a letter frommmmcl1 stating that more 9ffc~rt and time 4han. iezct"db ~ereuired to raise 9ibe, funds needbd 4.to py the civil peai of$80,000 and to m e 40pvoximste3V070 o refunds 01for in the conciliation agreement. Counsel, stAted that hsclients should be able toMeet. the requirements, of the agr*ementby July 31, 1995.

Based upon these representations, this Office does not atthis time recommend that the Commission authorize the filing ofsuit for non-compliance with the conciliation agreement in thismatter. Should the respondents fail to comply fully with theagreement by the beginning of August, we will inform the
Commission.

-Ll
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