FEDERAL ELECTION COMMISSION
WASHINGTON, DC. 20463

THIS IS THE BEGINNING OF MR # _ 32472
DATE FILMED Zﬁﬁ-mm. L. o

CAMERAMAN _£ E_.___' A

789

™
N
o
b g
"
~
o




5 |

March 20, 1991

EPL

V341

Office of the General Counsel Mmuic a4
Federal Election Commission

999 E Street, N.W.

Washington, D.C. 20463

attn: Lawrence Noble

113313 1

SO Hd 9Z ¥¥H 16

Dear Mr. Noble:

This complaint, filed by the National Republican
Congressional Committee (hereinafter "NRCC") with its
address at 320 First Street S.E., Washington, D.C. 20003, in
accerdance with 2 1. 8.C. §437a(a)(1) and 11 CFR §1l11.3(a)(b)
with the Federal Election Commission (hereinafter
*Commission"), alleges violation of the Federal Election
Campaign Act of 1971, as amended, (hereinafter “FECA") by
Kevin P. Gaughan For Congress, of 4325 Lake Shore Road,
Hamburg NY 14075 and P.O. Box 150, Harrisburg, NY 14075,
William F. Matthews Jr, Treasurer (hereinafter "Gaughan®);
and Mr. Frank J. McGuire, Chairman, McGuire Group, of 476
North Forest Road, Amherst, NY 14221 (hereinafter "McGuire")
(Gaughan and McGuire hereinafter jointly, "Respondents”).

I 70

Respondents have violated federal election law by
variously soliciting, making, and receiving a contribution
in the form of a loan guarantee. Said loan guarantee,
because it was made by an individual who is neither the
candidate nor a legitimate lending institution, was in
excess of those limits on same enumerated at 2 U.S.C.
§44la(a)(1)(A), and 11 CFR §110.1(b)(1l), and in direct
contravention of the prohibition on the acceptance of same
pursuant to 2 U.S.C. §441a(f) and 11 CFR §100.7(a)(1)(i)(A).
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LAW

A contribution is defined by the FECA as "..a gift,
subscription, loan (emphasis added)..., advance, or deposit
of money or anything of value made by any person (emphasis
added) for the purpose of influencing any election for
Federal office” 11 CFR §100.7(a)(1). The term "loan" is
further defined as including "a guarantee, endorsement, and
any other form of security” 11 CFR §100.7 (a)(1)(i).
Finally, "A loan which exceeds the contribution limitations
of 2 U.S5.C. §441a and 11 CFR Part 110 shall be unlawful
whether or not it is repaid®™ 11 CFR §100.7 (a)(1)(i)(A).
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Complainant refers the Commission to the attached
Schedule C's (LOANS) filed by Gaughan (Exhibits A & B).
These are, respectively, the Post-General Election Report,
covering the period 10/18/90 - 11/26/90 and the Year End
Report, covering the period 11/27/90 - 12/31/90. At
Exhibit A, Gaughan reports that on 10/30/90, a loan for
$10,000.00 was secured from the Manufacturers and Traders
Trust Co. It is also reported that guarantee for this loan
is provided by McGuire, whose occupation is shown as
Chairman, McGuire Group. At Exhibit B, Gaughan reports
that $5,000.00 of this same debt has been retired, and
that $5,000.00 remains outstanding and is thusly still
guaranteed.

These reports clearly indicate that McGuire did

guarantee, and as an individual other than the candidate
himsslf thusly contribute, £10.000.00 to Gaughan.

Gaughan solicited and accepted a contribution
expressly prohibited by the FECA. Again, individuals are
limited to contributing $1,000 per election. Here, Gaughan
has solicited and accepted from McGuire, an individual, a
prohibited contribution in the form of guarantee for a
$10,000.00 loan. This is an amount ten times that allowed

per election by law.

The NRCC requests that the Commission investigate the
violations alleged herein, discovering if and why such
violations have occurred and, upon discovering that such
violations have indeed occured, levy any and all penalties
and/or sanctions available to it under the law.

~ Respectfully Submitted
Jézéﬁkzlfgg7£éi120444—~7///’
k/’ - Charles Leonard
‘ Political Director
National Republican Corigressional Committee

Subscribed and Sworn to before me this 20th day of March,
1991:

- /—-,.,f 2/Z70/9/
(Notary Public)

My Commission Expires:

Gy 14, 1 972
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FEDERAL ELECTION COMMISSION

WASHINGTON, D.C. 20463

April 3, 1991

Frank J. McGuire
Chairman

McGuire Group

476 North Forest Road
Amherst, Newv York 14221

MUR 3242

Dear Mr. McGuire:

The Federal Election Commission received a complaint which
alleges that the McGuire Group and you, as Chairman, may have
violated the Federal Election Campaign Act of 1971, as amended
("the Act"). A copy of the complaint 1s enclosed. We have
numbered this matter MUR 3242. Please refer to this number in
all future correspondence.

Under the Act, you have the opportunity to demonstrate in
vriting that no action should be taken against the McGuire Group
and you, as Chairman, in this matter. Please submit any factual
or legal materials vhich you believe are relevant to the
Commission's analysis of this matter. Where appropriate,
statements should be submitted under oath. Your response, vhich
should be addressed to the General Counsel's Office, must be
submitted within 15 days of receipt of this letter. If no
response is received vithin 15 days, the Commission may take
further action based on the available information.

This matter wvill remain confidential in accordance vith
2 U.S.C. § 437g(a)(4)(B) and 5 437g(a)(12)(A) unless you notify
the Commission in vriting that you vish the matter to be made
public. If you intend to ke represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Coamission.
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If you have any questions, please contact James Brown, the
attorney assigned to this matter, at (202) 376-8200. For your
information, ve have attached a brief description of the
Commission's procedures for handling complaints.

Sincerely,

Lavrence M. Noble
General Counsel

PR e

BY: Lois 6. Lerner
Associate General Counsel

Enclosures

l. Complaint

2. Procedures

3. Designation of Counsel Statement
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FEDERAL ELECTION COMMISSION

WASHINCGTON, D.C. 20463

April 3, 1991

Kevin P. Gaughan for Congress Committee
William F. Matthews, Treasurer

P.0. Box 150

Hamburg, Nev York 14075

RE: MUR 3242

Dear MNr. Matthews:

The Federal Election Commission received a complaint wvhich
alleges that the Kevin P. Gaughan for Congress Committee
("Committee”) and you, as treasurer, may have violated the
Federal Election Campaign Act of 1971, as amended ("the Act").
A copy of the complaint 1s enclosed. We have numbered this
matter MUR 3242. Please refer to this number in all future
correspondence.

Under the Act, you have the opportunity to demonstrate in
vriting that no action should be taken against the Committee and
you in this matter. Please submit any factual or legal
materials vhich you believe are relevant to the Commission's
analysis of this matter. Where appropriate, statements should
be submitted under oath. Your response, vhich should be
addressed to the General Counsel's Office, must be submitted
vithin 15 days of receipt of this letter. If no response 1s
received vithin 15 days, the Commission may take further action
based on the available information.

This matter vill remain confidential in accordance with
2 U.S.C. §5 437g(a)(4)(B) and § 437g(a)(12)(A) unless you notify
the Coamission in vriting that you vish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.
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FEDERAL ELECTION COMMISSION

WASHINGTON, D.C. 20463

April 3, 1991

Charles Leonard

Political Director

National Republican Congressional Committee
320 First Street, S.E.

Washington, D.C. 20003

MUR 3242
Dear Mr. Leonard:

This letter acknovledges receipt on March 26, 1991, of your
complaint alleging possible violations of the Federal Election
Campaign Act of 1971, as amended ("the Act"), by the Kevin P.
Gaughan for Congress Committee and William F. Matthevs, as
treasurer, the McGuire Group and Frank J. McGuire, as Chairman.
The respondents will be notified of this complaint vithin five
days.

You will be notified as soon as the Federal Election
Commission takes final action on your complaint. Should you
receive any additional information in this matter, please
forvard 1t to the Office of the General Counsel. Such
information must be swvorn to in the same manner as the original
complaint. We have numbered this matter MUR 3242. Please refer
to this number in all future correspondence. For your
information, wve have attached a brief description of the
Commission's procedures for handling complaints.

If you have any gquestions, please contact Retha Dixon,
Docket Chief, at (202) 376-3110.

Sincerely,

Lavrence M. Noble
General Counsel

Lois G. Lerner
Assoclate General Counsel

Enclosure
Procedures
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SAPERSTON & DAY, P.C.

DONALD 8. DAY

FRANK T. GAGLIONE
FARDERICK A WOLF
ROGER B SIMON

GARY L MUCCH
THOMAS C. BAILEY
NEIL J. KATL

SAMUEL GOLDBLATT
ROBEAT £. SCOTT
CHARLES C SWANEKAMP
WILLIAM A, LUNDQUIST
JAMES W. ORESENS
DANIEL M. DARRAGH
DENNIS A MCCOY
CHARLES O. HUMPHREY
MARTIN J. CLIFFORD
JOBEPH M. GCHNITTER
CHERYL A. POSSENT!

LAWRENCE /. GALLICK
JOMN L KiRBCHNER
NEIL A, GOLOBERG
THOMAS F SEGALLA
BENJAMIN | ANDREWS
RICHARD J. DAY
LAWRENCE A. SCHULT
WILLIAM G GANDY
ROBERT W MICHALAK
TIMQTHY C. CABHMORE

COWARD M. QRIFFITH, JA

RAYMOND L. FINK
DAVID C. FIELDING
SRUCE . ZEFTEL
THOMAS 8. GILL

BRIAN N. LEWANDOWSNX)

MARK C. DONADIO
BRAD F. RANDACCIO

DANIEL P JOYCE

ATTORNEYS AT LAW

GOLDOME CENTER
ONE FOUNTAIN PLAZA

BUFFALO, NEW YORK 14203-1488

716-836-5400
FAX: 716-856-0139

ARTHUR F. HOLZ

VINCENT P HAUBER

GARY J. O'DONNELL
THOMAS B. CRONMILLER
ANTHONY J. PIAZZA
STEPHEN E. BARNES
RAYMOND N. MCCABE
CHARLES P, CERCONE
MAUREEN L. MUSSENDEN
JUDITH TREGER SHELTON
LINDA CALLAMAN LAING
KENNETH M, ALWEIS
CATHERINE T. WETTLAUFER
PATRICIA LEWANDOWSK!
STEPHEN L. BARUFF(
RAYMOND P. ENRIGHT, JR.
CATHERINE HABERMEHL
WILLIAM F, CUMMINGS
MARY B. CASEY

THOMAS F. KNAB

JOHN W, BTEINBACH

PAUL A PETERD

JOANNE £ QOULD
PATRICK 8. RENNEY
RONALD A SIPOS
THOMAS £ LIFTAK
ELLENG. YO8T

WILLIAMC ALTREUTER
MARGARET LILLI® SNAJCIUK
JAMES H COSORIFF, 11y
KENNETH W. AFRICAND
ALSEART J. D'AQUING
ROBERT L. GALBRAITH, JR
ROY A. MURA

ROGER ¥ COMINBKY
FRANCIS L GORMAN, 11
RICHARD T BARAF

SCOTT & JENNETTE
TERRANCE P FLYNN
JAMES A. LOWERY, It

JAN ROBERT MCCONNAUGHEY HARRY §f WEANER
LISA G MASSARD
PETER L. FOWERNS

COUNSEL TO THE FinM
HOWARD 7. SAFERETON, SR, PAUL A DAMI

MORTON MENDELBOMN Apri 1 22 ’ 1991

EEDERAL EXPRESS

James Brown, Esq.

Office of General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

vy

Re: MUR 3242

Dear Mr. Brown:

Enclosed please find two (2) original Statements of
Designation of Counsel, executed by Mr. Frank J. McGuire and
Mr. Kevin P. Gaughan in connection with the above-captioned
matter.

™N
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Messrs. McGuire and Gaughan first received your Notice
of Complaint on April 10, 1991. However, our office has only
recently become involved in the matter and is currently in the
process of obtaining and reviewing documents and information
pertinent to same.

y
Z

?

Since we have not yet obtained all material documents,
nor had the opportunity to fully review this matter, we hereby
respectfully request that your office grant Messrs. McGuire and
Gaughan an additional twenty (20) days in which to respond. 1If
our requested extension is granted, it is our understanding that
a reply will then be due on or before May 15, 1991.

412 1Ve3d s

J3d

143

Please acknowledge your approval of such an extension
by signing and returning the additional copy of this letter,
which is enclosed, in the self-addressed stamped envelope
provided for that purpose.

@513

03 Ky
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SAPERSTON & Day, P.C

James Brown, Esq.
April 22, 1991
Page - 2 -

In the interim, should you have any questions or
comments regarding this matter, please call me at your
convenience.

B rsonal regards,

W4y

F erick A. Wolf
FAW:amk
Encliosures
cC.: Mr. Frank J. McGuire
Kevin P. Gaughn, Esq.

Approved and Agreed to this ___ day of April, 1991.

By:

Federal Election Commission
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STATEMENT OF DESIGNATION OF COUNSEL

Saperston & Day, P.C.

One Fountain Plaza

Buffalo, New York 14203-1486

83AI13234

OIHY G2 ¥dV 16

Attn.: Frederick A. Wolf, Esq.

1h

(716) 856-5400

i ':’ll ‘- ¥ .
mﬂszmwa WeiLad 1 1V IR

The above-named individual is hereby designated as my
counsel and is authorized to receive any notifications and other
communications from the Commission and to act on my behalf before

the Commission.

-4//7/7/ %77%?

DREE: S 51q’nature

Frank J. McGuire

476 North Forest Road

Williamsville, New York 14221

(716) 633-9678

(716) 826-2010




STATEMENT OF DRSIGNATION OF COUNSEL

MOR 3242

NAME OP COUNSEL: Saperston & Day, P.C.
ADDRESS : One Fountain Plaza

Buffalo, New York 14203-1486

Attn.: Frederick A. Wolf, Esq.

(716) 856-5400

The above-named individual is hereby designated as my
counsel and is authorized to receive any notifications and other

communications from the Commission and to act on my behalf before

8 0 2

the Commission.

/11 1531 Lo /

2

S nacurﬁ*

b

Kevin P. Gaughan

040

S4325 Lake Shore Road

2

Hamburg, New York 14075

7

(716) 627-4023

(716) 627-4023




FEDERAL ELECTION COMMISSION

WASHINGTON, D C. 20463

april 29, 1991

Frederick A. Wolf
Saperston & Day, P.C.
One Fountain Plaza
Buffalo, New York
14203-1486

RE: MUR 3242
-Kevin P. Gaughan for Congress Committee
~Frank J. McGuire

Dear Mr. Wolf:

This is in response to your letter dated April 22, 1991,
which we received on April 23, 1991, requesting an extension of

s 20 days until May 15, 1991, to respond to Commission reason to
o believe findings in the above cited matter. After considering
the circumstances presented in your letter, I have granted the
@ requested extensions. Accordingly, the relevant responses are
due by the close of business on May 15, 1991.
o If you have any questions, please contact James Brown, the
attorney assigned to this matter, at (202) 376-8200.
N
Sincerely,
o
Lawrence M. Noble
- General Counsel
-~
i A
BY: Lois Lerner
(@ 8

Associate General Counsel

cc: Roger F. Cominsky




DONALD §. DAY
FRANKT GAGLIONE
FREDERICK A. WOLF
ROGER B SIMON

GARY L MUCCH

THICIA T SEMMELHACK
RICHARD J. DAY
LAWRENCE A SCHULZ
SAMUEL GOLDBLATYT
ROBERT E SCOTT
CHARLESC SWANEXKAMP
WILLIAM A LUNDQUIST
JAMES W GRESENS
DAMIEL M DARRAGH
DENNIS B MCCOY
CHARLES G MUMPHMRELY
MARTIN J CLIFFORD

LAWRENCE J. GALLICK
JOHN L KIRSBCHNER
NEIL A, GOLDBERG
THOMAS F SEGALLA
BENJAMIN J ANDREWS
THOMAS C BAILEY
NEIL J. KATZ

ROBERT L DESANCENEY
WILLIAM G GANDY
ROBERT W MICHALAK
TIMOTHY C CASHMORE
EOWARD M GRIFFITH, JR
RAYMOND L. FINK
DAVIOC. FIELDING
BRUCES ZEFTEL
THOMAS 8 GILL
BRIANN LEWANDOWSR)

SAPERSTON & DAY, pP.C.

ATTORNEYS AT LAW

GOLDOME CENTER
ONE FOUNTAIN PLAZA

BUFFALO, NEW YORK 14203-1486

716-856-5400
FAX: 716-856-01389

NATHAN OSTROFF
JOHN W. SBTEINBACH

FAUL & PETERS

MARY E ROCHE

JO ANN E. GOULD

ANTHONY J FIARLA
RONALD A SIFOS
RAYMOND N MCCABE
CHARLES P CENCONE
JULIEP. AFTEN

MAUREEN M . MUBSENDEN
JUDITH TREGER SHELTON
JAMES M. COSORIFF, 11
KENNETH W AFRICAND
ALBERT J D'AQUING
CATHERINE T WETTLAUFER
PATRICIA LEWANDOWSK|

O6-¢ /5

ARTHURF MOLE*
VINCENT F nausEn
GARY | O'DONNELL
LOUIS C FEssAanRD
THOMAR B CRONMILLER
THOMAS J RARNES
THOMAS E. LIPTAK
ELLENG vOBT
WiILLiAMC ALTREUTER
MICHARND A GaLBO
MARGARET LILLIS BNAJCIUK
MICHAEL M. ARNOLD
LINDA CALLAMAN LAING
HENNETH & ALWEIS
HOLLY SALOP WALLACE
ROBERT | GALBRAITH, JR
ROY A MURA

ROGENF COMINBRY

MaY 14 ’ 1991 STEPHEN L BARUFFI
FAMELA § DISILVESTRI
RICHARD T SARAF
MELAMIE COLLING TIRDALE
THOMAS F KNAB

HARRY E WERNER

LISAG MASSAND

LAURENCE O BEWR
CHERYL A POSSENT)
DANIEL ® JOYCE

JOSEPH M SCHMNITTER
MARK C DONADIO
BRADF RANDACCIO

CATHEMINE HABERMEHL
WILLIAM F CUMMINGE®*
TEMRANCE P FLYNN

COUNSEL TO THE FIRM JAMES A LOWERY, 11

HOWARD T SAPERSTON SR

Tamacs Rrown - Esa.

Office of General Counsel

PAUL A DAMI
PETIR L FOWERS

*ADMITTED TO FRACTICE /N CALIFORMIA ONL Y
s AQMITTED T4 #RACTICE IV ™ Ny gases Ay

Federal Election Commission o E
999 E Street, N.W. - e
<T Washington, D.C. 20463 =
o =
Q Re: MUR3242 = -
Mr. Frank J. McGuire
i~ Kevin P. Gaughan for Congress Committee =
£ Our File BC04343 =
[ &% ]
o™ Dear Mr. Brown: o »
x
N This response is submitted on behalf of Mr. Frank J. B
McGuire, 476 North Forest Road, Amherst, New York, 14221 w e
o (hereinafter "McGuire") and the Kevin P. Gaughan for Congress ;; .g
< Committee, 4325 Lakeshore Road, Hamburg, New York, 14075, 3= =
William F. Matthews, Jr., Treasurer (hereinafter "Committee™) -~ ey
D (McGuire and the Committee hereinafter jointly, "Respondents"). i
> s
~N =X 58
~ FACTS = ‘;5
Attached hereto as Exhibit A is a copy of a Guarantee = =
1990 between 2

Agreement (the "Guarantee") dated October 30, ]
Manufacturers & Traders Trust Company and Francis J. Mchlre, _
whereby McGuire guaranteed payment of a debt by the Committee in
the amount of $10,000.00. The debt of the Committee was
evidenced by a demand note dated October 30, 1990 (the "Demand
Note") a copy of which is attached hereto as Exhibit B.

McGuire's Guarantee was fully disclosed on Schedule C
(LOANS) to the Committee's Report of Receipts and Disbursements
filed with the Federal Election Commission (the "Commission"),
dated 12/6/90, covering the period from 10/18/90 through
11/26/90, a copy of which is attached hereto as Exhibit C. Te
should be noted that such Report contains activity for both a
Primary Election and a General Election.
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SAPERSTON & DAY, P.C.

James Brown, Esq.
May 14, 1991
Page - 2 -

Furthermore, Schedule C (LOANS) to the Committee's
Report of Receipts and Disbursements filed with the Commission,
dated 1/30/91, covering the period from 11/27/90 through
12/31/90, a copy of which is attached hereto as Exhibit D, shows
that $5,000.00 of this amount had been paid to that date, with an
amount guaranteed remaining outstanding of $5,000.00.

CONCLUSIONS

The following conclusions are stated in the
alternative, and each should be considered independently from the
others:

1. The Guarantee is not a legally binding obligation
of McGuire since it is prohibited by Federal statute and the
enforcement of a contract to perform a function prohibited by law
is prohibited by public policy. Consegquently, McGuire has not
obligated himself under his Guarantee and such Guarantee should
not be considered a contribution in excess of the limitation
contained in the Federal Election Campaign Act of 1971, as
amended (hereinafter "FECA").

- The Reports of Receipts and Disbursements filed by
the Committee fully disclose the Guarantee by McGuire and thus
evidence the lack of any intent on the part of McGuire and/or the
Committee to evade the provisions of the FECA. Consequently, no
sanctions or fines should be imposed against McGuire or the
Committee for such an alleged violation of the FECA.

3% The Committee has reduced the outstanding
obligation under the Demand Note and will continue to pay-down
such obligation so as to discharge McGuire's alleged obligations
under the Guarantee. Consequently, any current violation of the
FECA will be voluntarily cured by the Committee.

DISCUSSION

9 Unenforceable Guarantee.

The FECA defines the term "contribution" to include any
loan made by any person for the purpose of influencing any
election for federal office. 2 U.S.C. § 431(8)(A)(1i).

Additionally, the term "loan" has by regulation been
deemed to include a guarantee. 11 CFR § 100.7(a)(1)(i). The




SAPERSTON & DAY, P.C.

James Brown, Esq.
May 14, 1991
Page - 3 -

regulations go on to state that a loan which exceeds the
contribution limits of 2 U.S.C. § 44la shall be unlawful. 11 CFR
§ 100.7(a) (1) (i) (A). However, 11 CFR § 100.7(a) (1) (i) (C) states,
in part, that a loan is a contribution by each guarantor, and
each guarantor shall be deemed to have contributed that portion
of the total amount of the loan for which he or she agreed to be
liable in a written agreement. (Emphasis added).

Federal case law has stated that the purpose of the
FECA is to limit the actuality and appearance of corruption
resulting from large individual financial contributions.

Buckley v. Valeo, 424 U.S. 1, 96 S.Ct. 612 (1976).

Both federal and New York State case law, however, have
held that agreements against public policy and/or illegal
agreements are void and unenforceable. See, Silvera v. Safra,
361 N.Y.S.2d 250, 79 Misc.2d 919, (N.Y. Sup. 1974); Kaiser-
Frazer Corp. v. Otis & Co., 195 F.2d 838 (2d Cir. 1952); Key Bank
V. Crawford 600 F.Supp. 843, affd. 781 F.2d 39 (D.C. PA 1985).

For example, in v
Inc., 436 N.Y.S.2d 843, 107 Misc.2d 1098 (1981) the court held
that a void contract is one which cannot have any legal effect
and such void contracts are treated as if the agreement had never
been entered into. Additionally, the Key Bank Court stated that
any agreement which violates a statute is illegal, unenforceable,
and void ab initio, if the subject of the agreement is proscribed

by statute. Key Bank, at 846.

The case law also indicates that ignorance of the
aspects of the agreement in contravention of law or public policy
by one of the parties to an agreement will not make such an
agreement enforceable. See, Lowenschuss v. Kane, 520 F.2d 255
{28 Cir. 19785): sk u e Gy ¥;: S iro,

372 N.Y.S.2d 288, 83 Misc.2d 566 (1975); In Re Independent
Clearing House Co., 77 B.R. 843 (D.C.UT 1987). Notwithstanding
such case law, the Demand Note and the Guarantee both clearly
state that the debt was incurred by the Committee, thus putting
the bank which made the loan on notice of such fact.

In light of the above analysis, we submit that McGuire
did not effectively agree to be liable in a written agreement for
any portion of the debt of the Committee in excess of the
contribution limitations of the FECA, since his Guarantee is, by
definition, void and unenforceable as being contrary to public
policy. Consequently, McGuire did not make a contribution in
excess of the contribution limits contained in the FECA.
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SAPERSTON & DAY, P.C.

James Brown, Esg.
May 14, 1991
Page - 4 -

A finding consistent with the above analysis would
advance the stated purpose of the FECA by putting lenders on
notice that guarantees taken in contravention of the FECA are
void and unenforceable. As a result, informed lenders would be
encouraged to refrain from soliciting unenforceable guarantees of
otherwise permissable loans to political committees, thus
decreasing the opportunity for misconceptions to arise concerning
the propriety of the electoral process.

2- McGuire's alleged Guarantee was fully disclosed on
the Ranorte of Receipts and Disbursements filed by the Committee
with the Commission. These filings demonstrate the lack of any
knowing and willful violation of the FECA by the Committee and/or
McGuire. As a result, no action should be taken by the
Commission under 2 U. S C. § 437g(a) (6) (c) for a knowing and
willful violation of the FECA. See,

, 852 F.24 1111 (9th Cir.

1988). Federal case law has also held that the intent of a
defendant can be considered by the Commission in deciding whether
or not to exercise its discretion to assess a penalty under 2
U.S.C. § 437g(a)(6) (B). See,
Furgatch, 869 F.2d 1256 (9th Cir. 1989). Other factors which
have been considered in the assessment of discretionary civil
penalties include the incurrence of legal fees and the repayment
of contributions by a political committee. See, Federal Election

V. s , 606 F.Supp. 541 (N.D. IL
1985) ; i v i cati

Association, 457 F.Supp. 1102 (D.D.C. 1978).

3. Notwithstanding the provisions of 11 CRF
§ 100.7(a) (1) (i) (A) which states that a loan which exceeds the
contribution limitations of the FECA shall be unlawful whether or
not it is repaid, subsection (D) of § 100.7(a) (1) (i) states that
a loan is a contribution at the time it is made and is

contribution to the extent that it remains unpaid. (empha51s
added). Subsection (D) goes on to provide that a loan, to the
i s s o) ion. (emphasis

added). Furthermore, 11 CFR § 100.7(a) (1) (i) (C) provides that
any reduction in the unpaid balance of the loan shall reduce
proportionately the amount guaranteed by each guarantor by the
Commission.

The Committee has reduced the principal balance
remaining outstanding under the Demand Note, and will continue to
pay-down such amount until McGuire's alleged obligations under
his Guarantee are extinguished. The actions taken and to be
taken by the Committee to extinguish such debt shall cure any
violation of the FECA alleged to have occurred in the Complaint




8 0 8

y 2 U4 092

0 co

SAPERSTON & DAY, P.C.

James Brown, Esq.
May 14, 1991
Page - 5 -

filed by the National Republican Congressiocnal Committee, dated
March 20, 1991. Consequently, no further action need be taken by
the Commission with respect to such alleged violation.

The Respondents contend that no violation of the FECA
occurred since McGuire's Guarantee was void and unenforceable as
a matter of law. In the alternative, the Respondents contend
that no knowing or willful violation of the FECA occurred, or
that all appropriate action has and will be taken to remedy any
alleged violation of the FECA which currently exists. The
respondents respectfully request that the Commission dismiss the
charges pending against them, or alternatively, take no action
against them in response to the Complaint.

Please contact the undersigned should you have any
guestions and/or desire any additional information concerning our
clients' position in this matter.

Very truly yours,

SAPERSTON & DAY, P.C.

Dl Bl

Frederick A. WolY, Esqg.

FAW:anj
cc.: Mr. Frank J. McGuire
Kevin P. Gaughan, Esg.
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Date October 30 19 90

Meaning of some words. in this agreement, the words “you™ and “your” mean anyone signing this agreement. The words “we. 'us and our mean
Manufacturers and Traders Trust Company, One M&T Plaza, Butfalo, New York 14240. The words “the borrower” mean

Kevin Gaughan for

address of person receiving credit from us
The words "debt of the borrower” mean any amount owing to us now or in the future by the borrower. But the words “debt of the borrower ' do not

include any amount owing under any retail instalment contract or obligation except that between
and

Name and

dated .18 . covering
and under which the balance owing was originally § and is now $

Guarantes. To get us to provide or continue credit to the borrower, you guarantee the payment of each debt of the borrower, The guarantee means
that you must immediately pay any debt of the borrower that becomes overdue, whether or not we try to collect it from anyone else. But if the

following blank is completed, you will not be liable under this agreement for paying more than the total of § 10,000. of credit plus
all finance charges, other charges and costs of collection owing on account of that amount of credit. A finance charge is a charge for credit, such as
interest. The guarantee is not subject to any condition.

No notice or loss of rights. We do not have to notify you if any debt of the borrower or any amount owing under this agreement 1S not paid by the day

it becomes due. We can do any of the following without notifying you or losing any right against you or any property belonging 1o you

1. A?cd:pt any check or other order marked “paid in full” or with similar language as payment of any debt of the borrower or any amoun! owing
uinded Uus agieemant,

2. Give additional ime for the payment of any debt of the borrower or any amount owing under this agreement, regardless of the number of times
we previously did so and regardiess of the length of any additional time we previously gave;

3. Exercise, give up, fail to exercise or delay exercising any right against any person or property;

4 Fail to protect any interest in any property, whether by failing to file any document that must be filed in a public record to give the public notice of
the interest, by failing to be named on any certificate of title issusd for the property or in any other way;

5 Change any provision of any agreement between the borrower and us; or

6. Change any provision of this agreement if anyone signing this agreement agrees.

For exampile, we can sue you under this agreement whether or not we (1) sue anyone eise or (2) use any money deposited with us by you ur anyone

eise to pay any debt of the borrower or any amount owing under this agreement.

Collection costs. If we hire an attorney 0 bring a lawsuit to collect any amount under this agreement. you must pay us the attorney's fee and

all court costs we have to pay in connection with the lawsuil. The attorney’s fee be 20% of that amount uniess a court sets a smaller fee.

Changs of address. if your address changes, you must promptly notify us in writing of the new address.

w. You and everyone else signing this will be, individually and together, liable under it. Your responsibility under this
agreement mumummu&wmammwnm

Changes and giving up of rights. No change 1n this can be made in writing. No i inst bel ’
Can DS given uUp Dy U SXCSP In writing. A except in writing. No right against you or any property beionging to you

Evidencs. In any legal proceeding involving this agreement, of this agreement kept by us in the regular course of our business is o be
admitted in evidence as an original of mnggm e - :

cm-r-—at The payment of each debt of the borrower will not terminate this agreement. Except as provided in the next section, this
agreement will conti

nue in effect and apply to any debt of the borrower that becomes owing later.
End of responsibility under sgreement. At any time, anyone ing this agreement can send us written notice that we are not to rely on him or herto
guarantee the payment of any debt of the borrower resulting mmﬂitprovidodthfutun.Thnhisorhormtpwbalityundwthingmmt
will end with the payment of each debt of the borrower resuiting from credit provided before we receive the notice and have a reasonable time to act
oml.llmmmmﬁudﬂnmoﬂmmmgm-ambuarh«rupmmbmtyunduthhmlmlnnammm
payment of each debt of the borrower resuiting from provided before we receive the notice and have a reasonable time to act on it. This
agreement will end when the responsibility it of everyone signing it has ended.
Reasonabie time 10 acl. A reasonabie time for us 10 act on any notice or document will not end until at least the close of business on our first banking
day following our banking day we recsive the notice or document.
Confllicts. ! any part of this agreement conflicts with any law or mﬂon. the law or regulation will control, and this agreement will be
considered changed to the extent necessary to comply the law or regulation.
Continued effectivensss. if any par of this agreement is determined by a court to be invalid, the rest will remain in effect.

What law applies. Any legal question about this agreemen! will bg decided in accordance with New York State law.

Entire agreement. This agreement is the final and compilete agreement between you and us conceming the guarantee made in this agreement. Any
statement concerning the guarantee made by any of our empioyees is not part of this agreement.

mvwwmtaumwmmdmusqu ’%

Signature and address of guarantor 1

Signature and address of guaranior 2

SIGNATURE ACKNOWLEDGMENT
STATE OF NEW YORK )
county or _Exie ) !
On the 0 day of October m'lh.y.lrlﬂi’l_4wmﬂﬂpﬂ‘0ﬂdlyclm Francis J. McGuire

1o me known and known to me to be the person(s) described in and who ex ed the above instrument, and — he (thay jointly and severally)
acknowledged to me that merR{HiPY) RXORNIRELYe same.
Notary Public, State of New York
e Qualiticd in Erie County
My Comi-sicn Capires Nov. 30, 199 —
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—— EXHIBIT B
EYMsTBank & ©7° oemmenore

Butfslo . New York __October 30 i g AUoN008 . %
sorrower: _ Kevin Gaughan for Congress Committee

a(n) O individuai{s) O partnership [ corporation [ trust CJ organized under the laws of

Address of residence/chief executive office:

BANK: MANUFACTURERS AND TRADERS TRUST COMPANY (“M&T Bank”™), a New York banking with its principal banking office at One
MA&T Piaza, Buffalo, NY 14240,
Promies 1 Pay. For value received, Borrower promises (o pay 10 the order of the Bank on demand the principal sum of $__10,000.00

Ten thousand md PO T e .......o--.o--oo.-co.-coo-cooo..-.noooucoo-coo-o-c-o-....mlloo

plus interest and all costs (including without limitation attorneys’ feee and disbursements whether for intemal or outside counsel) the Bank incurs in order
to coliect any amount dus under this Note or 1o preserve its rights o or realize upon any guaranty or other security for the payment of this Note.

mmMMMQNMMmm-ﬁnmmnm-o_anMm-mdlyu
= QR NAER L

O equal 1o ths rate in effect on that tay as the rate announced by the Bank as its prime rate of intsrest;

B ___ 1 % above the rate in effect on that day s the rate snnounced by the Bank as is prime rate of interest;

»
o BRESRERSSLL SR mnmdm—nmmﬂmnhmwmu“u__—,— issued

wnu«mmmh hw..lﬁmm.mw

~OutstANaing. such above the rate of inierest per year being paid such day In ~m issued o

“heid by the Bank, or tundsd with procseds of such Deposit Account, Plyme Nots.
3 "L . ' : ‘!".-.‘ - '.. »‘ '..m.h.‘ ol

intereet Rate It is the intent of the Bank and of the Borrower that in no' it be w*"""" :

m \aw (the *Maximum Rate’). i thia Note is for & | he

Meximum Rlate, any amount that would be treeted &0 e - - :
[, & mistaxs and sutometioally canceisd, end. i received Dy | .,h m‘h : ,___,_._ 0 of uposCabie lew ab
yos: for the actusl number of days In each yser (386 or o e Lo

WU - . Pl - N

i JDus on Demand. This is ¢ demand Note and all 5=, ) PP i
hersunder shall auts

- of any kind. Borruwer herelly waives prmisst, 2011
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T Pagmnare Mot T Hose g nmdu-“n-un-—ntnn-ﬂ
l!._..hlbmmgﬂl issued by Borrower 10 the Bani,
mmmmmn-mmwbmmnmm Bomower hereby authonzes the Bank
to debit Borrower's deposit account # with the Bank automatically for the full amount of sach mwmmw
thia Note and for gty principal payment as directed by Borrower’s Authorized Representative for such eccx D
Tax IO/SS8._ Kevin Gaugh
- L’ -
/ / /founlughnn
Name of Witness {
Signature of Witness
ACKNOWLEDGMENT
STATE Of New York =%
: 88

county or __Erie )

Onthe 30 _ geyor October in the yeer 19_90. petere me perscnaly came

Kevin Glg!!-

- § Krown 80 koW 1 T 10 50 macrioed ) 67 WO srmuied % sime s uner. SC 10 =
\“ ;n .-z-nm e s s MM Ao

-—.--m.u—odw“n-&nm
-&ﬂ_nﬂwvgymm“u behalt of salg
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REQ OF RECERTS AND DISBURDGENTS
For An Authorized Committee

| (Summary Page) EXHIBIT C
1. NAME OF COMMITTEE (in full s T )
KEVIN f GAUGAN Fo

ADDRESS (number and street) D Check if different than previously reported.

0. Box /SO

CITY, STATE and ZIP CODE STATEDISTRICT

| Hamburs, Neo York 14575~ NY [ 34

4. TYPE OF REPORT

2. FEC IDENTIFICATION NUMBER
137677

end
3. 1§ THIS REPORT AN AMENDMENT?

[] ves (X no

[ Aprit 15 Quarterty Repont

D July 15 Quarterly Report election on

[:‘ Twelfth day report preceding

{Type of Election)

(] october 15 Quarterty Repont
|| January 31 Year End Repont

(] July 31 Mid-Year Report (Non-slection Year Only) [ | Termination Report

i qo

in the State of

B Thirtieth day report following the General Election on

i U Siata of .”,g.-._: Yﬁ k

This report contains
activity for

D primary Eection (X]_General Eiection [_]_Specil Electon [] runott Etection

SUMMARY

Coverng Posiod__ (0|1 #1910 mvougn_1} 26

Net Contribuions (other than loans)
{a) Total Contributions (other than loans) (from Line 11(e))

(b) Total Contribution Refunds (from Line 20(d))

{c)  Net Contributions (other than loans) (subtract Line 6(b) from 6(a)) . .

COLUMN A
This Period

32059.09

29066.09

250.00

A4Y75.00

31 809.09

g¢591.09

Net Operating Expenditures
(a) Total Operating Expenditures (from Line 17)

(b) Total Ofisets to Operating Expenditures (from Line 14)

{c)  Net Operating Expenditures (subtract Line 7(b) from 7(a))

3663107

22720.04

A0.00

20.00

366 1) 07

£ 3200.04

Cash on Hand at Close of Reporting Period (from Line 27)

6544, W

Debts and Obligations Owed TO the Committee
(emize all on Schedule C and/or Schedule D)

-

Debts and Obligations Owed BY the Committee
(temize all on Schedule C and/or Schedule D) .

[03/8.50

lcarﬂymuuvomwdm Haponmnmus:olmy kmwiodgaandbohohmrrue correct

|

For further informetion

Local 202-376- 3120

Date

Mﬁ@@b

NOTE: Submission of faise, ermoneous. or incompiete information may subject the person signing this Report to the penalties of 2 U.S.C. §437g.

FEC FORM 3

{revised 4/87)
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n-;uoﬁm-m);m 6 IS a ’ W *_'.J\-f}
{ A ggga?ﬂ. 1 -~ ondre s l %) 4 pe
SR zw ﬂl:l , 1

N A ers St Taderg Truat Co| e | (e
One Wir'T /42 a- d/0,000.00 | _— #/0,0600.00

Buffalo, /Y 14240

- | Emetion: 0 G O Other ): " o
[ emes e et LABPAD oo oon SECTLY o PR T st

LhAiEHﬁ'MquMmluhnA Py !
1. Full Name, Mailing Address end ZIP Code Neme of Employer
Pronlk JT. Mebuire McGuire Gfﬂu?a

4Tk Norvh Forest KA. |
| Amherst, Y (Y22] A .ma.n

zﬁmuﬁo?uzo&q’ n.....c| _‘:
Kevtintl "-“5‘“"\%-
433§ Lake Shore-Aoad Bocte "

| Hemburg Haw YorkIo75 “

r

8. Full Nama! Mailing Addrem and ZIP Code of Loan Sourcs

y 204 09 2

2. Full Name, Mailing Address and ZIP Cc

7wuron|.s TR TR DN TR -~ = == o5 a0 A RN e & TR R e B R /0‘ 000.00

TOTALS This Pariod flast page i this BRe 08} . . . . . . . oo oonntncanennennnsonansoneansnnnss /0, 000.00}
Carry outstanding belsncy only wo LINE 3, Schedule D, fer this line. if ne Schedule D, carry forward to appropriste line of Summaery.
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|1, NAME OF COMMITTEE (in full EXHIBIT D

KEVIN P_GAUGHAN FoR CoONGRESS

ADDRESS (number and stroet) [ | Check if different than previously reported. 2. FEC IDENTIFICATION NUMBER | 37) (L] =

o BoX ISO Cooa4 1383

CITY, STATE and ZIP CODE STATE/DISTRICT 3. IS THIS REPORT AN AMENDMENT?

LHAMABuRGNY 1401S /V\,/3' [Jves  [fwo

4. TYPE OF REPORT
[] Aprit 15 Quarterty Report [] Tweltth day report preceding
(Type of Elaction)

[] July 15 Quarterly Report election on in the State of
[] October 15 Quarterly Report [[] Thirtieth day report following the General Election on

[ January 31 Year End Report in the State of

[] July 31 Mic-Year Report (Non-slection Year Only) - [ | Termination Report

This contains .
ey [[] Primary Election ] GenersiElecion [ ] Specil Electon [C] Runott Election

SUMMARY
COLUMN A COLUMN B

Net Contributions (other than loans)

(a) Total Contributions (other than loans) (from Line 11(e)) . . . . . X500 c“J;_LQﬂ_

(b)  Total Contribution Refunds (from Line 20(d)) P, ;LI‘-\75‘.OO

()  Net Contributions (other than loans) (subtract Line 6{(b) from 6(a)) . . 3Q E.OO ﬁJ_lo"fb.Oq
Net Operating Expenditures

(a) Total Operating Expenditures (from Line 17) ;;3a‘i.|] ?(0.0'1‘7:3
(b)  Total Offsets to Operating Expenditures (from Line 14) 1./ AR

(©)  NetOperating Expenditures (subtract Line 7(b) from 7(a)) Q.a58.0l g5,99¥.05

Cash on Hand at Close of Reporting Period (from Line 27) an{l,{ For further information
(emize al on Schedule C and/or Scheduie D) O R e e
Debts and Obligations Owed BY the Committee Washington, DC 20463
(emize all on Schedule C and/or Schedule D) . " )80 .00 | o1 Free 800-424-95%

| crthy that | have axamined this Report and 1o the best of my knowledge and bellef itis iue, comect RS TR

! /30/ 7!

NOTE: Submission of faise, erroneous, or incomplete information may subject the person signing this Report to the penalties of 2 U.S.C. §437g.

FEC FORM 3

(revised 4/87)




SCHEDULEC
(Revised 3/80)

KeVIN " RP™"c AUGHAN FOR  ConbHESS 7T

A. Full Name, Malling Adcdress end ZIP Code of Losn Source Oviginal Amount | Curmuletive Payment hl--:lmhu
Man¥$u ur{_r-s + Xvraders of Loan Yo Dete Ciom of This Period

[0,00000 | §,000.00| S,000,00

od?.{% au.a,/d qét/o :
Torm: o-uml_/_la./_!ﬁ m-mL_AAAA’_D interest Rate LR Gapri* | 90 D Secured

List All Endorsers or Guarantors (if any) o ltem A

1. Fuill Name, Mailing Address and ZIP Code Name of Employer

Frenk J Mcluire M . G
UTe Merth Foredt Ad. [Eaemact—Rt

Anhers ¥, N Haan Ginifmgn . o
e / B T -1
Kevm P. bawghap LE

Y3aS Lake Shere Rd. ——
Hamburyg, /Y 19075

[ 3. Full Name, Mafling Address snd ZIP Code

8. Full Noma, Malling Address snd ZIP Code of Losn Source

Election: OPrimary OGeneral D Other (specify):
TYerms: Ostsincurred— .  Date Due

List All Endorsers or Guarantors (if any) to ftem B

1. Full Neme, Mailling Address and ZIP Code

2. Full Name, Mailing Address and ZIP Code

3. Full Neme, Maili

SUBTOTALS This Period This Page loptional)
TOTALS This Period (last page in this line only)

5£,000.00 |

MM“-‘V-L‘&mn.hthhln“l).-wﬁ-ﬂumi—dh—v.
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RECEIVED
SECRETARIAT

FEDERAL ELECTION COMMISSION S1JUL26 PHS: 18
999 E Street, N.W.

wablngton, TE i coueyIVE

FIRST GENERAL COUNSEL’'S REPORT

MUR # 3242

DATE COMPLAINT RECEIVED

BY OGC: 3/29/91

DATE OF NOTIFICATION TO
RESPONDENTS : 4/3/91

STAFF MEMBER: J. Albert Brown

COMPLAINANT: Charles Leonard
Political Director, National Republican
Congressional Committee

RESPONDENTS: Kevin P. Gaughan for Congress Committee and
William F. Matthews, as treasurer

Frank J. McGuire

RELEVANT STATUTES: 2 U.S.C. § 431(8)(A)(1i)

2 U.s.Cc. § 441a(a)(1)(a)

2 U.S.C. § 441a(f)

11 C.F.R. § 100.7(a)(1)(i)(A)

11 C.F.R. § 110.1(b)(1)
INTERNAL REPORTS CHECKED: Disclosure Reports
FEDERAL AGENCIES CHECKED: None

I. GENERATION OF MATTER

This matter involves a complaint filed by Charles Leonard,
as Political Director of the National Republican Congressional
Committee. The complaint alleges that Frank J. McGuire
guaranteed a loan to the Kevin P. Gaughan for Congress
Committee, and William F. Matthews Jr., as treasurer
(collectively referred to as "the Committee"), in violation of
the monetary limits established at 2 U.S5.C. § 44la(a)(l)(A) and

11 C.F.R. § 110.1(b)(1). The complaint further alleges that the

5
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Committee violated 2 U.S5.C. § 441a(f) and
11 C.F.R. § 100.7(a)(1)(i)(A), by soliciting and receiving the
McGuire guaranteed loan.

II. FACTUAL AND LEGAL ANALYSIS

A. The Law

The Federal Election Campaign Act of 1971, as amended ("the
Act"), defines a contribution as "any gift, subscription, loan,
advance, or deposit of money or anything of value made by any
person for the purpose of influencing any election for Federal
office." 2 U.s8.C. § 431(8)(A)(i). Such contributions are
limited by the Act to not more than $1,000 from any individual
with respect to any election for Federal office.
2 U.5.C. § 441a(a)(l). Commission regulations define a "loan"
as "a guarantee, endorsement, and any other form of security."
11 C.F.R. § 100.7(a)(1)(i). That same section of the Commission
regulations goes on to provide that "[a] loan which exceeds the
contribution limitations of 2 U.S.C. § 44la and 11 CFR Part 110
shall be unlawful whether or not it is repaid.”
11 C.F.R. § 100.7(a)(1)(i)(A). Section 44la(f) of the Act
provides that no candidate or political committee shall
knowingly accept any contribution in violation of the
contribution limits of Section 44la.

B. The Facts

As part of the Committee’s reporting obligations, both the
1990 Post-General Election Report and the 1990 Year End Report
reflect a loan guarantee made by Frank J. McGuire for $10,000.

See Attachment I, pp. 10 & 12.




3

¥ 2

S 2088

¥ i=
g

Respondents’ counsel submits three alternative arguments in
support of the position that the loan guarantee does not justify
further action by the Commission. First, counsel argues that
because the guarantee is prohibited under federal law, it is not
legally binding upon McGuire, and should not be considered a
contribution in excess of the limitations contained in the Act.
Second, counsel asserts that due to full disclosure the
Committee lacked any intent to evade the provisions of the Act,
and thus no civil penalty should be assessed. Third, counsel
contends that the Committee has mitigated the violation by
reducing the outstanding obligation by $5,000 and that it
continues to reduce the debt, thus voluntarily "curing" the
violation. As discussed below, each of these arguments fails to
vitiate the original violation, and none obviates the need for
Commission enforcement action.

Counsel for respondents relies upon the wording of the
Commission regulations at Section 100.7(a)(1)(i)(C) to maintain
that no violation has occurred because Mr. McGuire was never
"liable" for greater than $1,000 of the guarantee. Section
100.7(a)(1)(i)(C) states in part:

Except as provided in (D), a loan is a

contribution by each endorser or

guarantor. Each endorser or guarantor 4
shall be deemed to have contributed that

portion of the total amount of the loan

for which he or she agreed to be liable

in a written agreement.

Counsel cites several cases supporting the proposition that

agreements against public policy and/or illegal agreements are
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void and unenforceable, even when a party to such an agreement
is ignorant of the fact that it contravenes the law. See
Attachment I, pg. 3. Here counsel points out that the bank was
on notice that the debt was incurred by the Committee, and thus
the bank should have known that the guarantee was in excess of
the Act’s contribution limits. Counsel then argues that because
the guarantee was in violation of the statute, it was void and
unenforceable, and as such Mr. McGuire "did not effectively
agree to be liable . . . in excess of the contribution
limitations of the FECA . . . ." Id. Counsel’s argument is
circular and ignores the true emphasis of Section
100.7(a)(1)(i)(C), which is on the act of "agreeing to be
liable.” There is no guestion that Mr. McGuire agreed to be
liable as a loan guarantor for an amount in excess of $1,000, in
violation of the Act and Commission regulations.

Given that the loan guarantee was fully disclosed, counsel
for respondents maintains that the Commission should exercise
its discretion by taking no further action in this matter.
Counsel also notes that the Committee has made payments to
reduce the outstanding loan amount, and that it will continue to
do so. Though the violation does not appear to have been
knowingly and willfully made, these actions more appropriately
go toward mitigation of the civil penalty.

Given the discussion above, the Office of the General
Counsel recommends that the Commission find reason to believe

that the Kevin P. Gaughan for Congress Committee and William F.

Matthews Jr., as treasurer, violated 2 U.5.C. § 441la(f).
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Consequently, this Office recommends that the Commission also
find reason to believe that Frank J. McGuire violated
2 U.S.C. § 441a(a)(1)(A).

I1I. RECOMMENDATIONS

1. Find reason to believe that the Kevin P. Gaughan for
Congress Committee and William F. Matthews Jr., as treasurer,
viocolated 2 U.S.C. § 441a(f).

r £ Find reason to believe that Frank J. McGuire violated
2 U.8.C. § 441a(a)(1)(A).

the a2éttached Factual and Legal Analvses (2).

8- Approve the appropriate letters.

Lawrence M. Noble
General Counsel

Pate ")I:J_ul‘:u b %—‘

Associate General Counsel

Attachments
- 2 Complaint
II. Respondents May 14, 1991 Submission.
III. Factual and Legal Analyses (2).
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In the Matter of

Revin P. Gaughan for Congress
Committee and William P. Mathews,
as treasurer,.

BEFORE THE FEDERAL ELECTION COMMISSION

MUR 3242

S P Vet P

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal Election

Commission. do herebv certify that on July 31, 1991, the

Commission decided by a vote of 5-0 to take the following

actions in MUR 3242:
1. Find reason tc believe
for Congress Committee
as treasurer, violated

- 5= Find reason to believe

that the Kevin P. Gaughan
and William F. Mathews Jr.,
2 UoSoc- ‘ “1.(f}-

that Frank J. McGuire

violated 2 U.S5.C. § 44la(a)(1l)(A).

3. Approve the Factual and Legal Analyses, as ’
recommended in the General Counsel’s Report dated

July 24, 1991.

4. Approve the appropriate letter, as recommended in
the General Counsel’s Report dated July 24, 1991.

Commissioners Aikens, Elliott, Josefiak, McGarry, and

Thomas voted affirmatively for the decision; Commissioner

McDonald did not cast a vote.

; Date

Received in the Secretariat:
Circulated to the Commission:
Deadline for vote:

Attest:

>52134da¢4¢.22/3_
thrjorie W. Emmons
ary of the Commission

Secr

Fri., July 26, 1991 11:00 a.m.
Mon., July 29, 1991 11:00 a.m.
Wed., July 31, 1991 11:00 a.m.




6.2 2

o™
o N
o
<
-
Al
s N

FEDERAL ELECTION COMMISSION

WASHINGCTON. DC 20463

August 6, 1991

Frederick A. Wolf, Esq.
Saperston & Day, P.C.

Goldome Center

One Fountain Plaza

Buffalo, New York 14203-1486

RE: MUR 3242
-fct. Frank J. Mcoeuire
-Kevin P. Gaughan for Congress
Committee and William F. Matthews, Jr.,
as treasurer

Dear Mr. Wolf:

On April 3, 1991, the Federal Election Commission notified
your clients, Mr. Frank J. McGuire, the Kevin P. Gaughan for
Congress Committee and William F. Matthews, Jr., as treasurer,
of a complaint alleging violations of certain sections of the
Federal Election Campaign Act of 1971, as amended ("the Act").
A copy of the complaint was forwarded to your clients at that
time.

Upon further review of the allegations contained in the
complaint, and information supplied by you, the Commission, on
July 31, 1991, found that there is reason to believe the
Kevin P. Gaughan for Congress Committee and William F. Matthews
Jr., as treasurer, violated 2 U.S.C. § 441a(f), a provision of
the Act. On that same date, the Commission found that there is
reason to believe that Frank J. McGuire violated
2 U.S.C. § 441a(a)(1)(A), also a provision of the Act. The
Factual and Legal Analyses, which formed the bases for the
Commission’s findings, are attached for your information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against your clients. You may submit
any factual or legal materials that you believe are relevant to
the Commission’s consideration of this matter. Please submit
such materials to the General Counsel’s Office within 15 days of
receipt of this letter. Where appropriate, statements should be
submitted under oath.

In the absence of any additional information demonstrating
that no further action should be taken against your clients, the
Commission may find probable cause to believe that a violation
has occurred and proceed with conciliation.

If you are interested in pursuing pre-probable cause
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MUR 3242
Frederick A. Wolf, Esgq.
Page 2

conciliation, you should so request in writing. See 11 C.F.R.
§ 111.18(d). Upon receipt of the request, the Office of the
General Counsel will make recommendations to the Commission
either proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
pursued. The Office of the General Counsel may recommend that
pre-probable cause conciliation not be entered into at this time
so that it may complete its investigation of the matter.
Further, the Commission will not entertain requests for
pre-probable cause conciliation after briefs on probable cause
have been mailed to the respondent.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. In addition, the Office of the General
Counsel ordinarily will not give extensions beyond 20 days.

This matter will remain confidential in accordance with
2 U.S.C. §§ 437g(a)(4)(B) and 437g(a)(12)(A), unless you notify
the Commission in writing that you wish the matter to be made

public.

If you have any questions, please contact James Brown, the
attorney assigned to this matter, at (202) 276-8200.

Sincerely,

Hsan]

hn Warren McGarry
hairman

Enclosures
Factual & Legal Analyses (2)



FEDERAL ELECTION COMMISSION

FACTUAL AND LEGAL ANALYSIS

Frank J. McGuire MUR: 3242

RESPONDENT:

The Federal Election Campaign Act of 1971, as amended ("the
Act"), defines a contribution as "any gift, subscription, loan,
advance, or deposit of money or anything of value made by any
person ftor the purpose of influencing any election for Federal

§ 431(B)(A)(i). Such contributions are

office.” 2 U.S8.C.

limited by the Act to not more than $1,000 from any individual

with respect to any election for Federal office.

8 2 4

2 U.S5.C. § 44la(a)(l). Commission regulations define a "loan"

as "a guarantee, endorsement, and any other form of security.”
11 C.F.R. § 100.7(a)(1)(i). That same section of the Commission
requlations goes on to provide that "[a] loan which exceeds the
contribution limitations of 2 U.5.C. § 44la and 11 CFR Part 110
shall be unlawful whether or not it is repaid.”

11 C.F.R. § 100.7(a)(1)(i)(A). Section 44la(f) of the Act

720409 2

provides that no candidate or political committee shall
knowingly accept any contribution in violation of the
contribution limits of Section 44la.

As part of the Kevin P. Gaughan for Congress Committee’s

reporting obligations, both the 1990 Post-General Election
Report and the 1990 Year End Report reflect a loan guarantee
made by Frank J. McGuire for $10,000.

Respondents’ counsel submits three alternative arguments in

support of the position that the loan guarantee does not justify
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further action by the Commission. First, counsel argues that
because the guarantee is prohibited under federal law, it is not
legally binding upon McGuire, and should not be considered a
contribution in excess of the limitations contained in the Act.
Second, counsel asserts that due to full disclosure the
Committee lacked any intent to evade the provisions of the Act,
and thus no civil penalty should be assessed. Third, counsel
contends that the Committee has mitigated the violation by
reducing the outstanding obligation by $5,000 and that it
continues to reduce the debt, thus voluntarily "curing" the
violation. As discussed below, each of these arguments fails to
vitiate the original violation, and none obviates the need for
Commission enforcement action.

Counsel for respondents relies upon the wording of the
Commission regulations at Section 100.7(a)(1)(i)(C) to maintain
that no violation has occurred because Mr. McGuire was never
"liable" for greater than $1,000 of the guarantee. Section

100.7(a)(1)(i)(C) states in part:

Except as provided in (D), a loan is a
contribution by each endorser or
guarantor. Each endorser or guarantor
shall be deemed to have contributed that
portion of the total amount of the loan
for which he or she agreed to be liable
in a written agreement.

Counsel cites several cases supporting the proposition that
agreements against public policy and/or illegal agreements are
void and unenforceable, even when a party to such an agreement

is ignorant of the fact that it contravenes the law. Here




counsel points out that the bank was on notice that the debt was

incurred by the Committee, and thus the bank should have known
that the guarantee was in excess of the Act’s contribution
limits. Counsel then argues that because the guarantee was in
violation of the statute, it was void and unenforceable, and as
such Mr. McGuire "did not effectively agree to be liable

in excess of the contribution limitations of the FECA . . . ."
Counsel’s argument is circular and ignores the true emphasis ot
Section 100.7(a)(1)(i)(C), which is on the act of "agreeing to
be liable." There is no question that Mr. McGuire agreed to be
liable as a loan guarantor for an amount in excess of $1,000, in
violation of the Act and Commission regulations.

Therefore, there is reason to believe that Frank J. McGuire

violated 2 U.S.C. § 44la(a)(1l)(Aa).
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS

RESPONDENTS: Kevin P. Gaughan for Congress and MUR: 3242
Wwilliam F. Matthews, Jr., as treasurer

The Federal Election Campaign Act of 1971, as amended ("the
Act"), defines a contribution as "any gift, subscription, loan,
advance, or deposit of money or anything of value made by any
person for the purpose of influencing any clection for Federal
office.” 2 U.S.C. § 431(8)(A)(i). Such contributions are
limited by the Act to not more than $1,000 from any individual
with respect to any election for Federal office.

2 U.S5.C. § 44la(a)(l). Commission regulations define a "loan"
as "a guarantee, endorsement, and any other form of security."”
11 C.F.R. § 100.7(a)(1)(i). That same section of the Commission
regulations goes on to provide that "[a] locan which exceeds the
contribution limitations of 2 U.S.C. § 441la and 11 CFR Part 110
shall be unlawful whether or not it is repaid.”

11 C.F.R. § 100.7(a)(1)(i)(A). Section 44la(f) of the Act
provides that no candidate or political committee shall
knowingly accept any contribution in violation of the
contribution limits of Section 44la.

As part of the Kevin P. Gaughan for Congress Committee’s
reporting obligations, both the 1990 Post-General Election
Report and the 1990 Year End Report reflect a loan guarantee
made by Frank J. McGuire for $10,000.

Respondents’ counsel submits three alternative arguments in

support of the position that the loan guarantee does not justify
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further action by the Commission. First, counsel argues that
because the guarantee is prohibited under federal law, it is not
legally binding upon McGuire, and should not be considered a
contribution in excess of the limitations contained in the Act.
Second, counsel asserts that due to full disclosure the
Committee lacked any intent to evade the provisions of the Act,
no civil penalty should be assessed. Third, counsel

contends ha Committee has mitigated the violation by
reducing the outstanding obligation by $5,000 and that it
continues to reduce the debt, thus voluntarily "curing" the
violation. As discussed below, each of these arguments fails to
vitiate the original violation, and none obviates the need for
Commission enforcement action.

Counsel for respondents relies upon the wording of the
Commission regulations at Section 100.7(a)(1)(i)(C) to maintain
that no violation has occurred because Mr. McGuire was never

"liable" for greater than $1,000 of the guarantee. Section

100.7(a)(1)(i)(C) states in part:

Except as provided in (D), a loan is a
contribution by each endorser or
guarantor. Each endorser or guarantor
shall be deemed to have contributed that
portion of the total amount of the loan
for which he or she agreed to be liable
in a written agreement. .

Counsel cites several cases supporting the proposition that
agreements against public policy and/or illegal agreements are
void and unenforceable, even when a party to such an agreement

is ignorant of the fact that it contravenes the law. Here
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counsel points out that the bank was on notice that the debt was
incurred by the Committee, and thus the bank should have known
that the guarantee was in excess of the Act’s contribution
limits. Counsel then argues that because the guarantee was in
violation of the statute, it was void and unenforceable, and as
such Mr. McGuire "did not effectively agree to be liable . .
in excess of the contribution limitations of the FECA . . . ."
argument {8 circular and ignores ths trus emphasis of
Section 100.7(a)(1)(4)(C), which is on the act of "agreeing to
be liable." There is no question that Mr. McGuire agreed to be
liable as a loan guarantor for an amount in excess of $1,000, in
vicolation of the Act and Commission regulations.

Therefore, there is reason to believe that the Kevin P.

Gaughan for Congress Committee and William F. Matthews Jr., as

treasurer, violated 2 U.S.C. § 441la(f).
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MUR 3242

Mr. Frank J. McGuire
Kevin P. Gaughan For
Congress Committee
Our File #BC04343

Dear Mr. Brown:

As I indicated during our telephone conversation earlier
today, your letter of August 6, 1991, a copy of which is attached,
was received in our office on Friday, August 9, 1991 but was not

cpened by me until yesterday afternoon, since I was out of town on
Friday and Monday.

Therefor, as we discussed, I am treating your letter, for
purposes of the response time set forth therein, as having been
received on Tuesday, August 13, 1991.

Additionally I would respectfully request that the normal
15 day response time set forth in your letter be extended by an
additional 20 days since I will be out of the office for
approximately one week at the end of August and Messrs. McGuire and
Gaughan will only be available on a limited basis during the next

two weeks because of pre-existing business and vacation related
commitments.

GE:L Hd 91 IV 16

Consequently I would appreciate your confirming that we
will have 35 days (rather than 15 days) to respond to your August
6, 1991 letter. You may do this, if you so desire, by signing and
returning the additional copy of this letter which I have provided
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SAPERSTON & DAy, P.C.
James Brown, Esq.
August 14, 1991
Page 2

for that purpose in the self addressed stamped envelope which I
have enclosed for your convenience.

If for some reason you are unable to grant the extension
which I have requested, I would appreciate your promptly advising
us of this fact so that we can make every effort to comply with the
original 15 day response time set forth in your correspondence.

In the interim, should you have any questions or
comments, please contact me.

\'/ truly yours,

e Aufl )

rederick A. Wolf
FAW/133
Enclosure
cc: Mr. Frank J. McGuire
Kevin P. Gaughan, Esq.
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FEDERAL ELECTION COMMISSION

WASHINGTON, DC 20463

August 30, 1991

Frederick A. Wolf, Esqg.
Saperston & Day, P.C.

Goldome Center

One Fountain Plaza

Buffalo, New York 14203-1486

RE: MUR 3242
-Mr. Frank J. McGuire
-Kevin P. Gaughan for Congress
Committee and William F. Matthews, Jr.,
as treasurer

Dear Mr. Wolf:

This is in response to your letter dated August 14, 1991,
which we received on August 16, 1991, requesting an extension
of 20 days to respond to Commission findings in the above cited
matter. After considering the circumstances presented in your
letter, I have granted the requested extension. Accordingly,
your response is due by the close of business on September 13,
1991.

If you have any questions, please contact James Brown, the
attorney assigned to this matter, at (202) 219-3690.

Sincerely,

(;Jam E. Z;é?;:;—.__\

Assistant General Counsel
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FEDERAL EXPRESS

James Brown, Esq.

Office of General Counsel
Federal Election Commission
999 E Street NW

Washington DC 20463
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MUR 3242
Mr. Frank J. McGuire
Kevin P. Gaughan For

Congress Committee
BC04343

Dear Mr. Brown:

This correspondence is intended to respond to Chairman

McGarry's letter of August 6, 1991, a copy of which is attached as
Exhibit A.

Although Chairman McGarry's letter requested a response
within 20 days of receipt, I have attached as Exhibit B a letter
from Ms. Lisa E. Kline, Assistant General Counsel, extending the
time period for our clients to respond to September 13, 1991.

Based upon the findings set forth in Chairman McGarry's
letter, previous conversations with your office and extensive
discussions with our respective clients, we wish to make the
following comments and/or observations on behalf of both Mr.
McGuire and The Kevin P. Gaughan for Congress Committee:

1. Since it now appears that there may be a conflict
in our representing both The Kevin P. Gaughan for
Congress Committee and Mr. Frank J. McGuire, we have
notified Mr. Gaughan that we are withdrawing as
counsel to The Kevin P. Gaughan for Congress
Committee, a fact which we have also confirmed by
a letter to both Kevin P. Gaughan and William F.
Matthews, Jr., Treasurer of The Kevin P. Gaughan for




SAPERSTON & DAY, P.C.

James Brown, Esq.
September 11, 1991
Page 2

Congress Committee. It is our understanding that
The Committee will respond independently to Chairman
McGarry's August 6, 1991 letter within the time
frame set forth Ms. Kline's correspondence.

2. Following a detailed review of Chairman McGarry's
letter and the Factual and Legal Analysis attached
thereto, our client, Mr. Frank J. McGuire, has
expressed a desire to pursue pre-probable cause
conciliation and has authorized us to request such
pre-probable cause conciliation on his behalf.
Consequently we ask that you consider this letter
as a written request by Mr. McGuire to pursue pre-
probable cause conciliation with the Commission.

3 In support of our client's request for pre-probable
cause conciliation and either no or a very nominal
civil sanction, we have attached as Exhibit C a
letter from Manufacturers and Traders Trust Company
date August 30, 1991 to The Kevin P. Gaughan for
Congress Committee indicating that the $10,000 loan
which Mr. McGuire allegedly guaranteed on behalf of
the Committee has now been paid in full. We have
also attached as Exhibit D an affidavit from Mr.
Gaughan indicating that neither The Committee nor
our client intended to violate the Federal Election
Campaign Act of 1971 as amended (the "Act").

3 3 4

We would ask that your office and the Commission in
assessing, reviewing and considering what sanctions
or penalties should be assessed against our client
take notice of the fact that candidate Kevin P.
Gaughan was a practicing lawyer, licensed in the
State of New York and before various Federal courts.
As such our client was entitled to rely and did rely
upon Mr. Gaughan's representation that the actions
which Mr. McGuire engaged in, with the blessings of
Mr. Gaughan, his Committee and the highly regulated
Manufacturers and Traders Trust Company, were
permissible and legal under all Federal and state
laws and regulations, including the Act.

Y204 09 %2

B The fact that Mr. McGuire's actions subsequently
turned out to be prohibited by the Act places him
in a position of considerable embarrassment since
his good samaritan willingness to guaranty a loan
for Mr. Gaughan's Committee (upon request from Mr.
Gaughan) was based to a great extent upon his belief
that Mr. Gaughan, his Committee and the lender (who
has significant experience in the area of advancing




SAPERSTON & DAY, P.C.

James Brown, Esq.
September 11, 1991
pﬂqe 3

funds to political candidates and their committees)
were aware of the law in this area and would not
ask him to engage in an illegal act.

B Mr. McGuire's desire to pursue and submit to the
pre-probable cause conciliation is conditioned upon
his understanding that the alleged violation does
not constitute a criminal act and would give rise
solely to civil sanctions.

I will await your conclusions regarding the ability of
our client to submit to pre-probable cause conciliation and would
encourage vour office to recommend, and the Commission to consider,
the ultimate assessment of either no fine or a minimal fine against
Mr. McGuire under the circumstances.

¥ p) Should you desire additional information to facilitate
" your further review of this matter, please contact me.
. Very truly yours,
N F erlck A. Wolf %
- FAW/14j
- Enclosures
o cc: Mr. Frank J. McGuire
Kevin P. Gaughan, Esq.
<t William F. Matthews, Jr.
-
™~

9
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EXHIBIT A

FEDERAL ELECTION COMMISSION

WASHINGTON, DT 20461

August 6, 1991

Frederick A. Wolf, Esq.
Saperston & Day, P.C.

Goldome Center

One Fountain Plaza

Buffalo, New York 14203-1486

RE: MUR 3242
~Mr. Frank J. McGuire
~Revin . CSaughan {oi Tougiess
Committee and William F. Matthews, Jr.,
as treasurer

Dear Mr. Wolf:

On April 3, 1991, the Federal Election Commission notified
your clients, Mr. PFrank J. McGuire, the Kevin P. Gaughan for
Congress Committee and William F. Matthews, Jr., as treasurer,
of a complaint alleging violations of certain sections of the
Federal Election Campaign Act of 1971, as amended ("the Act").
A copy of the complaint was forwarded to your clients at that
time.

Upon further review of the allegations contained in the
complaint, and information supplied by you, the Commission, on
July 31, 1991, found that there is reason to believe the
Kevin P. Gaughan for Congress Committee and William F. Matthews
Jr., as treasurer, violated 2 U.S.C. § 44la(f), a provision of
the Act. On that same date, the Commission found that there is
reason to believe that Frank J. McGuire violated
2 U.S.C. § 441la(a)(1)(A), also a provision of the Act. The
Factual and Legal Analyses, which formed the bases for the
Commission’s findings, are attached for your information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against your clients. You may submit
any factual or legal materials that you believe are relevant to
the Commission’s consideration of this matter. Please submit
such materials to the General Counsel’s Office within 15 days of
receipt of this letter. Where appropriate, statements should be
submitted under oath.

In the absence of any additional information demonstrating
that no further action should be taken against your clients, the
Commission may find probable cause to believe that a violation
has occurred and proceed with conciliation.

-

If you are interested in pursuing pre-probable cause
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MUR 3242
Frederick A. Wolf, Esqg.
Page 2

conciliation, you should so request in writing. See 11 C.F.R.
§ 111.18(d). Upon receipt of the request, the Office of the
General Counsel will make recommendations to the Commission
either proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
pursued. The Office of the General Counsel may recommend that
pre-probable cause conciliation not be entered into at this time
so that it may complete its investigation of the matter.
Further, the Commission will not entertain requests for
pre-probable cause conciliation after briefs on probable cause
have been mailed to the respondent

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. In addition, the Office of the General
Counsel ordinarily will not give extensions beyond 20 days.

This matter will remain confidential in accordance with
2 U.5.C. §§ 437g(a)(4)(B) and 437g(a)(12)(A), unless you notify
the Commission in writing that you wish the matter to be made
public.

If you have any questions, please contact Jjames Brown, the
attorney assigned to this matter, at (202) 376-8200.

Sincerely,

£, jt;
hn Warren McGarry
hairman

Enclosures

Factual & Legal Analyses (2)
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS

RESPONDENT Frank J. McGuire MUR: 3242

The Federal Election Campaign Act of 1971, as amended ("the
Act"), defines a contribution as "any gift, subscription, loan,
advance, or deposit of money or anything of value made by any
person for the puipuse of influencing any election for Federal
office.”" 2 U.S.C. § 431(8)(A)(i). Such contributions are
limited by the Act to not more than 51,000 from any individual
with respect to any election for Federal office.

2 U.S.C. § 44la(a)(1). Commission regulations define a "loan"
as "a guarantee, endorsement, and any other form of security.”
11 C.F.R. § 100.7(a)(1)(i). That same section of the Commission
regulations goes on to provide that "[a] loan which exceeds the
contribution limitations of 2 U.S5.C. § 441a and 11 CFR Part 110
shall be unlawful whether or not it is repaid.”

11 C.F.R. § 100.7(a)(1)(i)(A). Section 441la(f) of the Act
provides that no candidate or political committee shall
knowingly accept any contribution in violation of the
contribution limits of Section 44la.

As part of the Kevin P. Gaughan for Congress Committee’s
reporting obligations, both the 1990 Post-General Election
Report and the 1990 Year End Report reflect a loan guarantee
made by Frank J. McGuire for $10,000.

Respondents’ counsel submits three alternative arguments in

support of the position that the loan guarantee does not justify
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further action by the Commission. First, counsel argues that
because the guarantee is prohibited under federal law, it is not
legally binding upon McGuire, and should not be considered a
contribution in excess of the limitations contained in the Act.
Second, counsel asserts that due to full disclosure the
Committee lacked any intent to evade the provisions of the Act,
and thus no civil penalty should be assessed. Third, counsel
contends that the Commitlese lias mitigaied the vic
reducing the outstanding obligation by $5,000 and that it
continues to reduce the debt, thus voluntarily "curing" the
violation. As discussed below, each of these arguments fails to
vitiate the original vioclation, and none obviates the need for
Commission enforcement action.

Counsel for respondents relies upon the wording of the
Commission regulations at Section 100.7(a)(1)(i)(C) to maintain
that no violation has occurred because Mr. McGuire was never

"liable" for greater than 351,000 of the guarantee. Section

100.7(a)(1)(i)(C) states in part:

Except as provided in (D), a loan is a
contribution by each endorser or
guarantor. Each endorser or guarantor
shall be deemed to have contributed that
portion of the total amount of the loan
for which he or she agreed to be liable
in a written agreement. . . .

Counsel cites several cases supporting the proposition that
agreements against public policy and/or illegal agreements are
void and unenforceable, even when a party to such an agreement

is ignorant of the fact that it contravenes the law. Here




counsel points out that the bank was on notice that the debt was

incurred by the Committee, and thus the bank should have known
that the guarantee was in excess of the Act’s contribution
limits. Counsel then argues that because the guarantee was in
violation of the statute, it was void and unenforceable, and as
such Mr. McGuire "did not effectively agree to be liable
in excess of the contribution limitations of the FECA . . . ."
Counsel’s argument is circular and ignores the true emphasis of
Section 100.7(a)(1)(i)(C), which is on the act of "agreeing to
be liable." There is no question that Mr. McGuire agreed to be
liable as a loan guarantor for an amount in excess of $1,000, in
violation of the Act and Commission regulations.

Therefore, there is reason to believe that Frank J. McGuire

violated 2 U.S.C. § 44la(a)(l)(A).
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS

RESPONDENTS: Kevin P. Gaughan for Congress and MUR: 3242
William F. Matthews, Jr., as treasurer

The Federal Election Campaign Act of 1971, as amended ("the
Act"), defines a contribution as "any gift, subscription, loan,
advance, or deposit of money or anything of value made by any
person for the purpose of influencing any election for Federal
office." 2 U.S.C. § 431(8)(A)(i). Such contributions are
limited by the Act to not more than $1,000 from any individual
with respect to any election for Federal office.

2 U.5.C. § 44la(a)(l). Commission regulations define a "loan"
as "a guarantee, endorsement, and any other form of security."
11 C.F.R. § 100.7(a)(1)(i). That same section of the Commission
regulations goes on to provide that "[a] loan which exceeds the
contribution limitations of 2 U.S.C. § 44l1a and 11 CFR Part 110
shall be unlawful whether or not it is repaid."”

11 C.F.R. § 100.7(a)(1)(i)(A). Section 44la(f) of the Act
provides that no candidate or political committee shall
knowingly accept any contribution in violation of the
contribution limits of Section 44la.

As part of the Kevin P. Gaughan for Congress Committee’s
reporting obligations, both the 1990 Post-General Election
Report and the 1990 Year End Report reflect a loan guarantee
made by Prank J. McGuire for $10,000.

Respondents’ counsel submits three alternative arguaments in

support of the position that the loan guarantee does not justify
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further action by the Commission. First, counsel argues that
because the guarantee is prohibited under federal law, it is not
legally binding upon McGuire, and should not be considered a
contribution in excess of the limitations contained in the Act.
Second, counsel asserts that due to full disclosure the
Committee lacked any intent to evade the provisions of the Act,
and thus no civil penalty should be assessed. Third, counsel
contends that the Committee iias miligyaited the vicliation oy
reducing the outstanding obligation by $5,000 and that it
continues to reduce the debt, thus voluntarily "curing"™ the
violation. As discussed below, each of these arguments fails to
vitiate the original viclation, and none obviates the need for
Commission enforcement action.

Counsel for respondents relies upon the wording of the
Commission regulations at Section 100.7(a)(1)(i)(C) to maintain
that no violation has occurred because Mr. McGuire was never
"liable" for greater than 51,000 of the guarantee. Section

100.7(a)(1)(i)(C) states in part:

Except as provided in (D), a loan is a
contribution by each endorser or
guarantor. Each endorser or guarantor
shall be deemed to have contributed that
portion of the total amount of the loan
for which he or she agreed to be liable
in a written agreement. . . .

Counsel cites several cases supporting the proposition that
agreements against public policy and/or illegal agreements are

void and unenforceable, even when a party to such an agreement

is ignorant of the fact that it contravenes the law. Here
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counsel points out that the bank was on notice that the debt was
incurred by the Committee, and thus the bank should have known
that the guarantee was in excess of the Act’'s contribution
limits. Counsel then argues that because the guarantee was in
violation of the statute, it was void and unenforceable, and as
such Mr. McGuire "did not effectively agree to be liable . .
in excess of the contribution limitations of the FECA . . . ."
Counsel’s aiyulment is circular and ignores the true emphasis of
Section 100.7(a)(1)(1)(C), which is on the act of "agreeing to
be liable."™ There is no question that Mr. McGuire agreed to be
liable as a loan guarantor for an amount in excess of $1,000, in
violation of the Act and Commission regulations.

Therefore, there is reason to believe that the Kevin P.
Gaughan for Congress Committee and William F. Matthews Jr., as

treasurer, violated 2 U.S.C. § 44l1la(f).
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FEDERAL ELECTION COMMISSION

WASHINGTON, D C 20463

August 30, 1991

Frederick A. Wolf, Esqg.
Saperston & Day, P.C.

Goldome Center

One Fountain Plaza

Buffalo, New York 14203-1486

RE: MUR 3242
-Mr. Frank J. McGuire
-Kevin P. Gaughan for Congress
Committee and William F. Matthews, Jr.,
as treasurer

Dear Mr. Wolf:

v
This is in response to your letter dated Augqust 14, 1991,
o which we received on August 16, 1991, reguesting an extension
© of 20 days to respond to Commission findings in the above cited
matter. After considering the circumstances presented in your
A letter, I have granted the requested extension. Accordingly,
your response is due by the close of business on September 13,
™~N 1991.
O If you have any gquestions, please contact James Brown, the
) attorney assigned to this matter, at (202) 219-3690.
< Sincerely,
=
™ a E. Klein
& Assistant General Counsel
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EXHIBIT C

Manufacturers and Traders Trust Company
One M&T Plaza, Buftalo, New York 14203-2399
(716) 842-4200 Fax (716) B42-4426

Western New York Commercial Banking Department

August 30, 1991

Kevin P. Gaughan For Congress
4325 Lakeshore Road
Hamburg, NY 14075

RE: Loan Account #013512886/Note #0131675
Dear Mr. Gaughan:
As of today’s date, the above referenced Demand Loan, in the original

principal amount of $10,000, to Kevin Gaughan For Congress has been
paid in full.

In approximately two weeks, the original Demand Note, stamped paid,
will be returned to your attention.

Thank you.
Very truly yours,
MANUFACTURERS AND TRADERS TRUST COMPANY

Anne E. Brovitz
Banking Officer

AEB:st
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. EXHIBIT D ]

FEDERAL BLECTION COMMISSION

'STATE OF NEW YORK)

NATIONAL REPUBLICAN
CONGRESSIONAL COMMITTER

Complainant

" KEVIN P. GAUGHAN FOR MUR 3242

CONGRESS COMMITTEF
Respondent

)
COUNTYOFERIE )

KEVIN P. GAUGHAN, being duly sworn, deposes and says:

1.  The Kevin P. Gaughan for Congress Committee (the
"Committee”), respondent in this matter, was formed for the purpose of
raising funds for my campaign for the United States Congress, 31st District,
State of New York, in accordance with the Federal Election Campaign Act of
1971, as amended (the "Act").

= On or about November 1, 1990, the Committee borrowed $10,000
from M & T Bank, 23 evidenced by Promissory Note No. 0181675 (the "Note”).
Payment of the Note was guaranteed by Mr. Frank J. McGuire.

3. At the time of the complaint filed by the National Republican
Congressional Committee, the indebtedness of the Committee as evidenced

by the Note was paid down to $5,000.
4. As of the date hereof, the indebtedness evidenced by the Note

has been discharged in its entirety. (See Exhibit A attached hereto.)
3. At the time of the execution of the Note, both the Committee

and ] believed that the financial arrangement as structured, including




M~
v
0

|

9 2 0. 4% 2

o o+ d i bt =) R Mg = = i N i
TR NCE v T T3y 7, Yy -

guarantee of the Note by Mr. McGuire, complied with the Act.

6.  Accordingly, nelther the Committee nor I ever advised Mr.
McGuire with respect to the Act or its potential application to this financial
arrangement, or that his guarantee of the Note would constitute an alleged
violation of the Act.

7.  To the best of my knowledge, Mr. McGuire possessed no

- knowledge that his guarantee of the Note would constitute an alleged

violation of the Act or the rules and regulations promuigated thereunder.

8.  Inaccordance with reporting requirements set forth in the Act,
the Committee disclosed to the Federal Election Commission ("FEC".or the .
*Commission”) a) the Note, and b) its guarantee by Mr. McGuire in esci o
the 1990 Post-Genaral Election Report and the 1990 Year End Report.

9. On or about December 4, 1990, Mr. Kevin Kevin R. Salley,
Reports Analyst with the FEC, spoke with me in an imformal telephone
conversation. He advised me of the existenca of Sections 431(8)(A)() and
441a(aX1) of the Act. Mr. Salley stated that the Committee may be in
violation of these provisions. 1 advised Mr. Salley that a) the Note had been
paid down to $5,000 and b) I intended to discharge the balance of the
indebtedness as soon as possible. Mr. Salley then stated that he felt that the
Commission would take no action with respect to this matter 30 long as the
Committee discharged the indebtedness.

10. The Commission took no action until such time as the National
Republican Congressional Committee, acting upon instructions from my
former oppaonent, Mr. L. William Paxon, filed its

Subscsibed apd sworn to before AR s
me this day of August, 1991. e

JOHM W, AL, . 4963713
Sty e, Thoss & e ey

My comted B
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KEVIN P. GAUGHAN ;
TTEITY A LA QISEP 17 AMIO: 4/
4325 LAKE SHORE ROAD
HAMBURG, NEW YORK 14075
716-627-4883

September 12, 1991

VIA FEDERAL EXPRESS

James Brown, Esq.

Office of the General Counsel
Federal Election Commission
999 E. Street, N.W.
Washington, D.C. 20463

Re: MUR 3242
Kevin P. Gaughan for Congress Committee
and William F. Matthews, Jr.‘,
as treasurer (the "Committee")

WAL

Dear Mr. Brown:

I

i

8 48

This letter, along with each exhibit attached hereto, shall serve

as the response of the Committee to Chairman John Warren McGarry's
letter dated August 6, 1991.

) HOI1DJ
QIAIT23E

Chairman McGarry's letter, a copy of which is attached hereto as
Exhibit A, was addressed to Saperston & Day, a firm that served as
counsel to each of the Committee and Mr. Frank J. McGuire. As of
September 11, 1991, Saperston & Day withdrew as counsel to the Committee
so as to avoid any potential conflict of interest or appearance of such

conflict of interest. Accordingly, the Committee has authorized me to
represent its interest in this matter.

[2:€Hd L1 dIS 16

NOISSIHINTI HOIL

Based upon the finding set forth in Chairman McGarry's letter,
detailed discussion of such findings with William F. Matthews, Jr.,
treasurer of the Committee, and previous telephone conferences with your
office, the Committee has expressed a desire to pursue pre-probable
cause conciliation. Kindly consider this letter as written request by

the Conmittee to pursue pre-probable cause conciliation with the Federal
Election Commission (the "Commission" or the "FEC").

220 409 2

In support of the Committee's request for pre-probable cause
conciliation and either no or nominal civil sanction, I wish to make the
following comments and observations:

e As of August 30, 1991, the indebtedness evidenced by
Promissory Note No. 0131675 dated November 1, 1990, executed
by myself on behalf of the Committee and guaranteed by Mr.
Frank J. McGuire, had been discharged in its entirety
(please see letter dated August 30, 1991 from Manufacturers

Tr«’>rs Trust Company to the Committee attached hereto as
Exhibit B.)




James Brown, Esq.
September 12, 1991
Page Two

2. 1 attach herewith as Exhibit C an executed, acknowledged
affidavit of myself stating, among other things, that a) the
Committee had no knowledge that this transaction would violate
a regulation promulgated under the Federal Election Campaign
Act of 1971, as amended, and thus lacked any intentto commit a
violation; b) the Committee disclosed this transaction in
accordance with both the intent and underlying spirit of FEC
rules; in several telephone conversations with FEC staff
members imnedmtely after consummation of the tranmsaction, no
indication was given to the Committee that the FEC would take
action with respect to the transaction; and c) no action was
taken until such time that the Republican National
Congressional Committee, acting upon instruction of my fomer

-~ €214 ~——— el b 2l Al
uy“w-.ﬁu;., +12E8C 8 CXX 7121“:, SNG Gt wnaca cune whe uuiulu.i.l..f.'.t -]

indebtedness was $5 000.

3 I would respectfully request that your office and the
Commission, in assessing, reviewing, and considering what
sanctions or penalties should be assessed against the
Committee, take notice of the facts and comments set forth
herein.

8 409

I

I shall await your conclusion with respect to the ability of the
Committee to submit to pre-probable cause conciliation and respectfully
encourage your office to recommend, and the Commission to consider, an
ultimate assesment of either no fine or a minimal fine against the
Committee under the circumstances.

If you have any questions or comments with regard to any of the
foregoing, or desire additional information, kindly contact me.

9 2 0.8 @ 93

KPG/ jw
Att.

CC: William F. Matthews, Jr.
Frederick A. Wolf, Esq.
Mrc. Frank J. McGuire




§ 20

l

¢ 20 4. Q8]

FEDERAL ELECTION COMMISSION

WASHINGTON, D C 20463

August 6, 1991

Frederick A. Wolf, Esq.
Saperston & Day, P.C.

Goldome Center

One Fountain Plaza

Buffalo, New York 14203-1486

RE: MUR 3242
-Mr. Frank J. McGuire
~Kevin P. Gaughan for Congrese

Committee and William F. Matthews, Jr.,
as treasurer

Dear Mr. Wolf:

On April 3, 1991, the Federal Election Commission notified
your clients, Mr. Frank J. McGuire, the Kevin P. Gaughan for
Congress Committee and William F. Matthews, Jr., as treasurer,
of a complaint alleging violations of certain sections of the
Federal Election Campaign Act of 1971, as amended ("the Act").
A copy of the complaint was forwarded to your clients at that
time.

Upon further review of the allegations contained in the
complaint, and information supplied by you, the Commission, on
July 31, 1991, found that there is reason to believe the
Kevin P. Gaughan for Congress Committee and William F. Matthews
Jr., as treasurer, violated 2 U.S.C. § 441a(f), a provision of
the Act. On that same date, the Commission found that there is
reason to believe that Frank J. McGuire violated
2 U.S.C. § 441a(a)(l)(A), also a provision of the Act. The
Factual and Legal Analyses, which formed the bases for the
Commission’s findings, are attached for your information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against your clients. You may submit
any factual or legal materials that you believe are relevant to
the Commission’s consideration of this matter. Please submit
such materials to the General Counsel’s Office within 15 days of
receipt of this letter. Where appropriate, statements should be
submitted under oath.

In the absence of any additional information demonstrating
that no further action should be taken against your clients, the
Commission may find probable cause to believe that a violation
has occurred and proceed with conciliation.

»

If you are interested in pursuing pre-probable cause

el




MUR 131242
Frederick A. Wolf, Esq.
Page 2

conciliation, you should so request in writing. See 11 C.F.R.
§ 111.18(d). Upon receipt of the request, the Office of the
General Counsel will make recommendations to the Commission
either proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
pursued. The Office of the General Counsel may recommend that
pre-probable cause conciliation not be entered into at this time
so that it may complete its investigation of the matter.
Further, the Commission will not entertain requests for
pre-probable cause conciliation after briefs on probable cause
have been mailed to the respondent.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. In addition, the Office of the General
Counsel ordinarily will not give extensions beyond 20 days.

This matter will remain confidential in accordance with
2 U.S.C. §§ 437g(a)(4)(B) and 437g(a)(12)(A), unless you notify
the Commission in writing that you wish the matter to be made
public.

If you have any questions, please contact James Brown, the
attorney assigned to this matter, at (202) 376-8200.

Sincerely,

7

hn Warren McGarry
hairman
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Enclosures
Factual & Legal Analyses (2)
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Manutacturers and Traders Trust Company
One M&T Plaza, Bulfalo, New York 14203-2309
(716) B42-4200 Fax (716) B42-4426

Waestern New York Commercial Banking Department

August 30, 1991

Kevin P. Gaughan For Congress

4325 Lakeshore Road

Hamburg, NY 14075

RE: Loan Account #013512886/Note #0131675

Dear Mr. Gaughan:

As of today’s date, the above referenced Demand Loan, in the original
principal ??ount of $10,000, to Kevin Gaughan For Congress has been
paid in full.

In approximately two weeks, the original Demand Note, stamped paid,
will be returned to your attention.

Thank you.
Very truly yours,

MANUFACTURERS AND TRADERS TRUST COMPANY

. /. .
LY s PR A

Anne E. Brovitz
Banking Officer

AEB:st
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FEDERAL ELECTION COMMISSION

NATIONAL REPUBLICAN
CONGRESSIONAL COMMITTEE
Complainant
AFFIDAVIT
KEVIN P. GAUGHAN FOR MUR 3242
CONGRESS COMMITTEE
Respondent

STATE OF NEW YORK)
)
COUNTY OF ERIE )

KEVIN P. GAUGHAN, being duly sworn, deposes and says:

1. The Kevin P. Gaughan for Congress Committee (the
"Committee”), respondent in this matter, was formed for the purpose of
raising funds for my campaign for the United States Congress, 31st District,
State of New York, in accordance with the Federal Election Campaign Act of
1971, as amended (the "Act").

2. On or about November 1, 1990, the Committee borrowed $10,000
from M & T Bank, as evidenced by Promissory Note No. 0131675 (the "Note").
Payment of the Note was guaranteed by Mr. Frank J. McGuire.

3. At the time of the complaint {iled by the National Republican
Congressional Committee, the indebtedness of the Committee as evidenced
by the Note was paid down to $5,000.

4. As of the date hereof, the indebtedness evidenced by the Note
has been discharged in its entirety. (See Exhibit A attached hereto.)

5. At the time of the execution of the Note, both the Committee

and I believed that the financial arrangement as structured, including




guarantee of the Note by Mr. McGuire, complied with the Act.

6. Accordingly, neither the Committee nor I ever advised Mr.
McGuire with respect to the Act or its potential application to this financial
arrangement, or that his guarantee of the Note would constitute an alleged
violation of the Act.

7. To the best of my knowledge, Mr. McGuire possessed no
knowledge that his guarantee of the Note would constitute an alleged
violation of the Act or the rules and regulations promulgated thereunder.

8. In accordance with reporting requirements set forth in the Act,
the Committee disclosed to the Federal Election Commission ("FEC" or the
“Commission”) a) the Note, and b) its guarantee by Mr. McGuire in each of
the 1990 Post-General Election Report and the 1990 Year End Report.

9. On or about December 4, 1990, Mr. Kevin Kevin R. Salley,
Reports Analyst with the FEC, spoke with me in an informal telephone
conversation. He advised me of the existence of Sections 431(8)(A)(i) and
441a(a)(1) of the Act. Mr. Salley stated that the Committee may be in
violation of these provisions. Iadvised Mr. Salley that a) the Note had been
paid down to $5,000 and b) I intended to discharge the balance of the
indebtedness as soon as possible. Mr. Salley then stated that he felt that the
Commission would take no action with respect to this matter so long as the
Committee discharged the indebtedness.

10. The Commission took no action until such time as the National
Republican Congressional Committee, acting upon instructions from my

former opponent, Mr. L. William Paxon, filed its

- > 1.1
Kevin P. Gayghap” B
/

Subscribed and sworn to before
me this ¢t day of September, 1991.

/uuw I
JOHN W. MILLS, JR. 4962712

Nmm‘dh“

o S TR
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In the Matter of

MUR 3242 SENSH'WE

)
)
Kevin P. Gaughan for Congress )
Committee and William F. )
Matthews, Jr., as treasurer )
Frank J. McGuire ;
GENERAL COUNSEL’'S REPORT
I. BACKGROUND

on July 31, 1991, the Commission tound reason to believe
that the Kevin P. Gaughan for Congress Committee and William P.
Matthews Jr., as treasurer ("the Committee"), violated
2 U.8.C. § 441a(f) by accepting an excessive contribution made
in the form of a $10,000 joint loan guarantee by the candidate
and Frank J. McGuire. On that same date, the Commission found
reason to believe that Frank J. McGuire violated
2 U.S5.C. § 441a(a)(1l)(A) for making an excessive contribution as
a result of that loan guarantee.

The Office of the General Counsel has subsequently received
responses from Kevin P. Gaughan and counsel for Frank J.
McGuire. In these communications each respondent requests
pre-probable cause conciliation.

II. ANALYSIS

Neither respondent in this matter denies violating the
Federal Election Campaign Act of 1971, as amended ("the Act"),
but rather each asserts certain factors mitigate their

respective violations. In the response filed on behalf of Frank

J. McGuire, Counsel asks no civil penalty or a minimal penalty
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be assessed based on the following: Mr. McGuire believed the
candidate wculd not ask him to engage in an illegal act and thus
Mr. McGuire had no intent to violate the Act; and the guaranteed
loan has now been paid in full. See Attachment I. The loan
repayment is confirmed by Counsel’s submission of a letter from
Manufacturers and Traders Trust Company to the Committee
indicating that the $10,000 lcan has now been paid in full. See
Attachment I at 13. Regarding Mr. McGuire’s intent, counsel
posits that Mr. McGuire was entitled to rely upon Mr. Gaughan
because he is a licensed and practicing attorney in the State of
New York with apparent experience in campaign fundinq.1 Counsel
claims his client’s reliance was further bolstered by the
willingness of the highly regulated Manufacturers and Traders
Trust Company to enter into this loan guarantee.

Mr. Gaughan asserts in his response that the loan in
question has been repaid; that neither he nor the Committee had
any intent to violate the Act; that the Committee fully
disclosed this transaction; and that he was told by the
Commission’s Reports Analysis Division ("RAD") that the

Commission would take no action so long as the Committee

1. Counsel suggests his client actually relied on

Mr. Gaughan‘s affirmative representations that the loan
guarantee in guestion was permissible and legal. However,

Mr. Gaughan avers in an affidavit attached to the McGuire
Response that neither the Committee nor Mr. Gaughan advised

Mr. McGuire regarding the Act or the rules and regulations
promulgated thereunder. Attachment I at 15. Mr. Gaughan does
aver that to the best of his knowledge Mr. McGuire did not know
that the loan guarantee might constitute a violation of the Act.
Id.
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discharged the indebtedness. Mr. Gaughan asserts that these
factors justify the imposition of no or minimal civil penalty
being levied upon the Committee. Mr. Gaughan avers in his
affidavit that at the time of the loan he and the Committee
believed the loan arrangements complied with the Act.

Attachment II at 6 - 7. The Gaughan Response further posits
that the Committee’s desire to act in accordance with the intent
and wnderlving spirit of the Act is displayed by its disclosure
of the loan and the guarantors on the Committee’'s 1990
Post-General and 1990 Year End Report.

The Committee’s 1990 Year End Report shows that the
Committee did in fact pay off $5,000 on the loan in guestion
prior to December 31, 1990, which is within the 60 day period
established at 11 C.F.R. § 103.3(b)(3). The remaining $5,000
portion was still jointly guaranteed with the candidate;

Mr. McGuire therefore guaranteed $2,500., Commission contributor
records indicate that Mr. McGuire contributed an additional $250
toward the general election campaign of Kevin P. Gaughan. When
this $250 contribution is combined with the $2,500 loan
guarantee, the result is that Mr. McGuire exceeded the 51,000

contribution limit by $1,750.

2. The RAD staff person involved confirms the conversation
with Mr. Gaughan, but notes that this conversation preceded the
filing of the complaint in this matter and was based upon the
understanding that the Committee had already paid off $5,000 of
the jointly guaranteed $10,000 loan.




III. DISCUSSION OF CONCILIATION PROVISIONS AND CIVIL PENALTY

I1I. RECOMNENDATIONS

> T Enter into conciliation with the Kevin P. Gaughan for
Congress Committee and William F. Matthews Jr., as treasurer
prior to a finding of probable cause to believe.

2, Enter into conciliation with Frank J. McGuire prior to
a finding of probable cause to believe.

3 Approve the attached proposed conciliation agreements
and the appropriate letters.

Lawrence M. Noble
General Counsel

/_';L"I:L"QI BY: ﬁ
Date ois G. [Lerner

Associate General Counsel

Attachments

) 4 McGuire Reguest for ccnciliation

II. Gaughan Request for conciliation
III, Proposed Conciliation Agreements (2)

Staff assigned: J. Albert Brown




FEDERAL ELECTION COMMISSION

WASHINCTOS DC lidmd

LAWRENCE M. NOBLE
GENERAL COUNSEL \
FROM: MARJORIE W. EMMONS/BONNIE J. Fmsoéb?
COMMISSION SECRETARY
DATE: DECEMBER 19, 1991
SUBJECT: MUR 3242 - GENERAL COUNSEL'S REPORT
DATED DECEMBER 12, 1991.
The above-captioned document was circulated to the

Commission on Tuesday, Dec. 17, 1991 at 11:00 a.m.

Objection(s) have been received from the Commissicner(s)

as indicated by the name(s) checked below:

Commissioner Aikens

Commissioner Elliott

Commissioner Josefiak

Commissioner McDonald

Commissioner McGarry

Commissioner Thomas

This matter will be placed on the meeting agenda

gor Tuesdav, January 7, 1992

Pleagse notify us who will represent your Division before the

Commission on this matter.




8 60

720409 2

BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 3242
Kevin P. Gaughan for Congress
Committee and William F. Matthews,
Jr., as treasurer;

Frank J. McGuire.

CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the
Federal Election Commission executive session on
January 7, 1992, do hereby certify that the Commission
decided by a vote of 6-0 to take the following actions
in MUR 3242:

i Enter into conciliation with the
Kevin P. Gaughan for Congress
Committee and William F. Matthews,
Jr., as treasurer, prior to a
finding of probable cause to believe.

2 Enter into conciliation with Frank J.
McGuire prior to a finding of probable
cause to believe.

(continued)




Federal Election Commission
Certification for MUR 3242
January 7, 1992

Approve the proposed conciliation
agreements and the appropriate
letters as recommended in the
General Counsel’s report dated
December 12, 1991,

Commissioners Aikens, Elliott, McDonald, McGarry,

Potter, and Thomas voted affirmatively for the decision.

Attest:

Marjorie W. Emmons
cretary of the Commission




FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

January 16, 1992

Frederick A. Wolf, Esq.
Saperston & Day, P.C.
Goldome Center

One Fountain Plaza
Buffalo, N.Y. 14203-1486

RE: MUR 3242
Frank J. mcGuiie

Dear Mr, Wolf:

On July 31, 1991, the Federal Election Commission found
reason to believe that Mr. Frank J. McGuire violated 2 U.S.C.
§ 44la(a)(1)(A). At your regquest, on January 7, 1992, the
Commission determined to enter into negotiations directed
towards reaching a conciliation agreement in settlement of this
matter prior to a finding of probable cause to believe.

Enclosed is a conciliation agreement that the Commission
has approved in settlement of this matter. If your client
agrees with the provisions of the enclosed agreement, please
sign and return it, along with the civil penalty, to the
Commission. In light of the fact that conciliation
negotiations, prior to a finding of probable cause to believe,
are limited to a maximum of 30 days, you should respond to this
notification as soon as possible.

If you have any gquestions or suggestions for changes in the
agreement, or if you wish to arrange a meeting in connection
with a mutually satisfactory conciliation agreement, please
contact me at (202) 219-3400.

Sincerely,

Dawn M. Odrowski
Attorney

Enclosure
Conciliation Agreement




FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

January 16, 1992

Kevin P. Gaughan, Esq.
4325 Lake Shore Road
Hamburg, N.Y. 14075

RE: MUR 3242
Kevin P. Gaughan for
Congress Committee and

wwaig e

William F. Matthews, Jr.,
as treasurer

Dear Mr. Gaughan:

On July 31, 1991, the Federal Election Commission found

reason to believe that Kevin P. Gaughan for Congress Committee
and William F. Matthews, Jr., as treasurer, violated 2 U.S.C.
§ 44la(f). At your reguest, on January 7, 1992, the Commission
determined to enter into negotiations directed towards reaching
a conciliation agreement in settlement of this matter prior to a
finding of probable cause to believe.

Enclosed is a conciliation agreement that the Commission
has approved in settlement of this matter. If your clients
agree with the provisions of the enclosed agreement, please sign
and return it, along with the civil penalty, to the Commission.
In light of the fact that conciliation negotiations, prior to a
finding of probable cause to believe, are limited to a maximum
of 30 days, you should respond to this notification as soon as

possible.

If you have any questions or suggestions for changes in the
agreement, or if you wish to arrange a meeting in connection
with a mutually satisfactory conciliation agreement, please
contact me at (202) 219-3400.

Sincerely,

&QAMW-W
Dawn M. Odrowski
Attorney

Enclosure
Conciliation Agreement
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The above-named individual is hereby designated as my
counsel and 1is ue.ho:i.ud to rcctiée any notifications and other

communications from the Commission ;n_ul to t behalf before
the Commission.
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BEFORE THE FEDERAL ELECTION COMMISSION
I S TR

In the Matter of
MUR 3242

SENSITIVE

Kevin P. Gaughan for Congress
Committee and William F. Matthews
Jr., as treasurer

N N Nt St Nt St s

Frank J. McGuire

GENERAL COUNSEL’S REPORT

I. BACKGROUND

On July 31, 1991, the Commission found reason to believe
that Kevin P. Gaughan for Congress Committee and William F.
Matthews Jr., as treasurer ("the Committee"), violated 2 U.S.C.
§ 44l1a(f) by accepting an excessive contribution of §$9,250,
consisting of a direct contribution and a $10,000 loan guarantee
by Frank J. McGuire. On the same date, the Commission found
reason to believe that Mr. McGuire violated 2 U.S.C.
§ 441a(a)(1l)(A) for making an excessive contribution. On
January 7, 1992, the Commission decided to enter in conciliation
with both Respondents prior to a finding of probable cause to
believe.

II. ANALYSIS

A. Conciliation Agreement with Committee
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Conciliation Agreement with Contributor
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III. RECOMMENDATIONS

1. Accept the attached conciliation agreement with Kevin P.
Gaughan for Congress Committee and William F. Matthews Jr.,
as treasurer, and close the file with respect to them.




3.
4. Approve the appropriate letters.

Lawrence M. Noble
General Counsel

5/5)do—
Date { t
Associfte General Counsel

Attachments
1. Committee’s signed conciliation agreement.

2. McGuire’s counterproposal and check.
3. New counteroffer to McGuire.

Staff Person: Dawn M. Odrowski

8 69
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MEMORANDUM

TO:
FROM:
DATE:

SUBJECT:

The a
Commission
Objec

Commission

This

FEDERAL ELECTION COMMISSION
WASHINCTON D C 20463

LAWRENCE M. NOBLE
GENERAL COUNSEL

MARJORIE W. EMMONS /DONNA ROACH m
COMMISSION SECRETARY

MAY 11, 1992

MUR 3242 - GENERAL COUNSEL'S REPORT
DATED MAY 5, 1992

bove-captioned document was circulated to the
on WEDNESDAY, MAY 6, 1992 at 4:00 p-m.

tion(s) have been received from the

er(s) as indicated by the name(s) checked below:
Commissioner Aikens XXX

Commissioner Elliott

Commissioner McDonald

Commissioner McGarry

Commissioner Potter

Commissioner Thomas

matter will be placed on the meeting agenda

TUESDAY, MAY 19, 1952

for

Please not
the Commis

ify us who will represent your Division before
sion on this matter.
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May 12, 1992 =3
- ’pﬁ
Ms. Lois G. Lerner S =%
Associate General Counsel As
Federal Election Commission 3 3=

999 “E" Street, N.W. X

Washington, D.C. 20463 -

o

RE: MUR 3242
Dear Ms. Lerner:

On Marck 26, 1991, the National Republican Congressional
Committee filed a complaint alleging certain violations of the
federal election law concerning contributions in the form of
loans by the Kevin P. Gaughan For Congress Committee. Receipt
of the complaint was acknowledged by the Commission on April 3,
1991.

Prior to the filing, the Reports Analysis Division, through
its normal compliance review process, notified the Gaughan
Committee that review of its 30 Day Post-General Report raised
questions concerning certain information. The report and the
response filed by the Gaughan For Congress Committee indicate
unequivocally that the Gaughan Committee has received an
excessive contribution in the form of a loan guarantee for
$10,000.00.

g 73

9 2

vy 20 4%

The Commission, pursuant to 2 U.S.C. §437(g) (a)(8) (A) is
required to complete action on pending complaints within 120
days of filing. Inasmuch as documentation is on file with the
Commission indicating that reporting violations have occurred,
and over a year has elapsed, the Commission is urged to render
a final decision on this matter.

S:I.nceyrel /
NV

Mark Pischea
Deputy Executive Director

320 First Street, S.E.
Washington, D.C. 20003
€202) A79-7020
Paidd for by e Nofiondl Repubioon Congremiona Committes NO! Printed of G-ovemymant Expense




FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

May 21, 1992

Mr. Mike Pischea

Deputy Executive Director

National Republican Congressional
Committee

320 rirst Street, S.E.

Washington, D.C. 20003

RE: MUR 3242

Dear Mr. Pischea:

This is in response to your letter dated May 12, 1992, in
which you urge the Commission to take final action on the
complaint filed by the National Republican Congressicnal
Committee ("NRCC") on March 26, 1991.

The Federal Election Campaign Act of 1971, as amended ("the
Act") prohibits any person from making public the fact of any
notification or investigation by the Commission, prior to
closing the entire file in the matter, unless the parties being
investigated have agreed in writing that the matter be made
public. See 2 U.S.C. § 437g(a)(4)(B) and § 437g(a)(12)(A).
Because there have been no written agreements that the matter be
made public, we are not in a position to release any information
at this time.

As you were informed by letter dated April 3, 1991, please
be assured that we will notify you as soon as the Commission
takes final action on your complaint.

Sincerely,

2 ’

Dawn M. Odrowski
Attorney




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 3242
Kevin P. Gaughan for Congress Committee
and William F. Matthews, Jr., as
treasurer;
Frank J. McGuire.

Nt Nt S ot

CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the

Federal Election Commission executive session on May 19,
1992, do hereby certify that the Commission took the

-] following actions in MUR 3242:

1. Failed in a vote of 3-3 to pass a motion to

|

a) Accept the conciliation agreement with
Kevin P. Gaughan for Congress Committee
and William F. Matthews, Jr., as
treasurer, and close the file with respect
to thenm.

d) Close the file.

e) Direct the Office of General Counsel to
send appropriate letters pursuant to the
actions noted above.

Commissioners Aikens, Elliott, and McGarry
voted affirmatively for the motion;
Commissioners McDonald, Potter, and Thomas
dissented.

(continued)



Federal Election Commission
Certification for MUR 3242
May 19, 1992.

2. Decided by a vote of 6-0 to take the
following actions in MUR 3242:

a) Accept the conciliation agreement with
Kevin P. Gaughan for Congress Committee
and William F. Matthews, Jr., as
treasurer, and close the file with
respect to them.

8 7 6

Approve the appropriate letters as
recommended in the General Counsel’s
report dated May 5, 1992.

Commissioners Aikens, Elliott, McDonald,
McGarry, Potter, and Thomas voted
affirmatively for the decision.

Attest:

o™
™
o
3
>
™
N

ecretary of the Commission
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BEFORE THE FEDERAL ELECTION COMMISSION
In the Matter of

Kevin P. Gaughan for Congress MUR 3242
Committee and William F.

Matthews Jr., as treasurer

T Tt Vot ottt

CONCILIATION AGREEMENT

This matter wae initiated by a signed. sworn. and notarirzed
complaint by Charles Leonard, as Political Director of the
National Republican Congressional Committee. The Federal
Election Commission ("Commission") found reason to believe that
the Kevin P. Gaughan for Congress Committee and William F.
Matthews Jr., as treasurer, ("Respondents") violated
2 U.S.C. § 441a(f).

NOW, THEREFORE, the Commission and the Respondents, having
participated in informal methods of conciliation, prior to a
finding of probable cause to believe, do hereby agree as
follows:

I. The Commission has jurisdiction over the Respondents and
the subject matter of this proceeding, and this agreement has the
effect of an agreement entered pursuant to 2 U.S.C.

§ 437g(a)(4)(A)(1i).

I1. Respondents have had a reasonable opportunity to

demonstrate that no action should be taken in this matter.
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ITII. Respondents enter voluntarily into this agreement with
the Commission.

IV. The pertinent facts in this matter are as follows:

1. The Kevin P. Gaughan for Congress Committee is
a political committee within the meaning of 2 U.S5.C. § 431(4).

2. William F. Matthews Jr. is the treasurer of the Kevin P,
Gaughan for Congress Committee.

3. Pursuant to 2 U.S5.C. § 44la(a)(1l), no person shall make
contributions to any candidate or his or her authorized political
committee with respect to any election for Federal office which,
in the aggregate, exceed $1,000.

4. Pursuant to 2 U.5.C. § 431(8)(A)(i), a contribution is
defined as "any gift, subscription, loan, advance, or deposit of
money or anything of value made by any person for the purpose of
influencing any election for Federal office."

5. Commission regulations at 11 C.F.R. § 100.7(a)(1)(i)
define a "loan" as "a guarantee, endorsement, and any other form
of security.”

6. Pursuant to 2 U.S.C. § 441la(f), no candidate or political
committee shall knowingly accept any contribution in excess of the
limitations imposed by 2 U.S5.C. § 44la(a)(1l).

7. Pursuant to 11 C.F.R. § 103.3(b)(3) the treasurer of a
candidate’s authorized political committee must refund,

redesignate, or reattribute excessive contributions within sixty

(60) days from the date of receipt.
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8. In addition to a cash contribution of $250, Respondents
accepted $10,000 from Frank J. McGuire through a loan guarantee.

9. Respondents repaid the loan as follows: (1) payments of
$5,091.67 were made prior to December 31, 1990 and (2) the
remainder of the loan was paid on or about August 30, 1991.

V. Respondents accepted an excessive contribution in the
amount of $9,250 from Frank J. McGuire, in violation of
2 U.S.C. § 441a(f). Respondents contend the violation was not
knowing and willful.

V1. Respondents will pay a civil penalty to the Federal
Election Commission in the amount of One Thousand Eight Hundred
Dollars ($1,800), pursuant to 2 U.S5.C. § 437g(a)(5)(A), such
penalty to be paid as follows:

l. One initial payment of $750 due on May 15, 1992;

2. Thereafter, beginning on June 1, 1992, three (3)
consecutive monthly installment payments of three hundred fifty
dollars ($350) each;

3. Each such installment shall be paid on or before the
first day of the month it becomes due;

4. In the event that any installment payment is not received
by the Commission by the fifth day of the month in which it
becomes due, the Commission may, at its discretion, accelerate the
remaining payments and cause the entire amount to become due upon
ten days written notice to the Respondents. Failure by the
Commission to accelerate the payments with regard to any overdue
installment shall not be construed as a waiver of its right to do

s0 with regard to future overdue installments.
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VII. The Commission, on request of anyone filing a complaint
under 2 U.S.C. § 437g(a)(l) concerning the matters at issue herein
or on its own motion, may review compliance with this agreement.
If the Commission believes that this agreement or any requirement
thereof has been violated, it may institute a civil action for
relief in the United States District Court for the District of
Columbia.

VIII. This agreement shall become effective as of the date
that all parties hereto have executed same and the Commission has
approved the entire agreement.

IX. Respondents shall have no more than 30 days from the
date this agreement becomes effective to comply with and implement
the requirements contained in this agreement and to so notify the
Commission.

X. This Conciliation Agreement constitutes the entire
agreement between the parties on the matters raised herein, and no

other statement, promise, or agreement, either written or oral,




made by either party or by agents of either party, that is not

contained in this written agreement shall be enforceable.

FOR THE COMMISSION:

Lawrence M. Noble
General Counsel

R VEL S
o018 G. erner ate

Associat® General Counsel

] 14 552

Date

(Position)/ /4 D GAvG
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FEDERAL ELECTION COMMISSION

WASHINGTON, DC 20463

June 2, 1992

John M. Curran, Esq.

Albrecht, MaGuire, Heffern & Gregg, P.C.
2100 Empire Tower

Buffalo, New York 14202-3783

RE: MUR 3242
Kevin P. Gaughan for
Congress Committee and
William F. Matthews, Jr.,
as treasurer

Dear Mr. Curran:

On May 19, 1992, the Federal Election Commission accepted
the signed conciliation agreement submitted on behalf of your
clients, Kevin P. Gaughan for Congress Committee and William F.
Matthews Jr., as treasurer, in settlement of a violation of
2 U.S.C. § 441a(f), a provision of the Federal Election Campaign
Act of 1971, as amended. Accordingly, the file has been closed
in this matter as it pertains to your clients.

This matter will become a part of the public record within
30 days after it has been closed with respect to all other
respondents involved. If you wish to submit any factual or
legal materials to appear on the public record, please do so
within ten days. Such materials should be sent to the Office of
the General Counsel. Please be advised that information derived
in connection with any conciliation attempt will not become
public without the written consent of the respondents and the
Commission. See 2 U.S.C. § 437g(a)(4)(B). The enclosed
conciliation agreement, however, will become a part of the
public record.

The Commission reminds you that the confidentiality
provisions of 2 U.S5.C. §§ 437qg(a)(4)(B) and 437g(a)(12)(A)
remain in effect until the entire matter has been closed. The
Commission will notify you when the entire file has been closed.
In the event you wish to waive confidentiality under 2 U.S.C.

§ 437g(a)(12)(A), written notice of the waiver must be submitted
to the Commission. Receipt of the waiver will be acknowledged
in writing by the Commission.
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John Curran, Esq.
Page 2

Enclosed you will find a copy of the fully executed
conciliation agreement for your files. Please note that the
second installment of the civil penalty is due on or before
June 1, 1992, and the remaining two payments are due on Or
before the first of July and August, respectively. If you have
any questions, please contact me at (202) 219-3400.

Sincerely,
,‘" A ‘lﬁ:'f-b ’i“‘:

.L’
o

Dawn M. Odrowski
Attorney

Enclosure
Conciliation Agreement




RECEIVED
FEDERAL FLECTION COMMISSION
OFFICF ¢ R )

92 JUN30 AMII: 0

wEw] BOOOmEYL 0200002200 #JTEEHEQM™

00 00018 ¥IAD 01 WA 10N ¥ N v ONYIOIN TN
HONOWML '8vavd

“QM§ NS 40 11v0 NOM4 Y IA INO H1L Y OOA HIOEO0 A INOR

CACS. o ol 7y @

Q00SIPOSE im 3 St tavin

R T el e ues . aouo
SC 7

~3nssl 40 31va TYNOS¥3d
ITEEVEO Mon

‘ol ‘8aBIAuEs LAainvd adhviaw aNnievw

L8/ 3IME D3N




P

e, No8685 W

1/29 sem

1992

TE S G o DOLLARS SI 1000, _]
~

Federal Election Commission

./ '7' .‘l' |
e 4 g ) £ .

S bt e Ll L —

ST SR S e e e,




U M PR emas St emal POL e Ut e PUL SREN SOV s UOY SR 00T SESEOY S PUT Sems FUU mms puy e 500 webe ¥of SUND TTE SR PV Gumt oY a1 SEE 7O1 GEES BTL G 7ot wem ot S PUR 08 PRTWES YOV e re

FRANK J. McGUIRE 3 MsT Bank z
SUPFALD, NV 14810 Merudachrer And Trade Tt Compeers °9148
6.16. . 4 .92 TN
4 7 - n \.rd % ﬁ il T uﬂg 8
PAY fliesumofl 8 0 Oinie O Oty DOLLARS :
i ]
Federal Election Commission
TO
THE
ORDER
OF

908 1 Z60P0ZE6



U 4 02 .2"M8:8"7

gL

BEFORE THE FEDERAL ELECTION conqxssxou P

ENSl'I'WE

MUR 3242

In the Matter of

Kevin P. Gaughan for Congress
Committee and Williom F. Matthews
Jr., as treasurer

Frank J. McGuire

N N i s S Vs et

GENERAL COUNSEL'’S REPORT
g0 DISCUSSION
Attached is a conciliation agreement which has been signed
by Frederick A. Wolfe, counsel for Respondent Frank J.
McGuire. Attachment 1 at 3-5. Mr. McGuire made an excessive
contribution of $9,250 to the Kevin P. Gaughan for Congress
Committee ("the Committee”™) consisting of a direct contribution

and a $10,000 loan guarantee.

Respondent has sent two checks totaling $1,800 in full
payment of the civil penalty. Attachment 1 at 6-9.

II. RECOMMENDATIONS

1. Accept the attached conciliation agreement with
Frank J. McGuire.




2. Close the file.

3. Approve the appropriate letters.

Lawrence M. Noble
General Counsel

2 /e/an
Date / r Lois G/ Lerner

Associate General Counsel

Attachment
i R T A e N
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Staff assigned: Dawn M. Odrowski
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Katter of

Kevin P. Gaughan for Congress MUR 3242
Committee and William F. Matthews, Jr.,
as treasurer.

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal Election

Commission, do hereby certify that on July 14, 1992, the

o
. Commission decided by a vote of 6-0 to take the following
0 actions in MUR 3242:
s 1. Accept the conciliation agreement with

Frank J. McGuire, as recommended in the
™N General Counsel’s Report dated July 8, 1992.
- 2. Close the file.
- Xs Approve the appropriate letters, as
<t recommended in the General Counsel’s Report

dated July 8, 1992.
-
e Commissioners Aikens, Elliott, McDonald, McGarry, Potter,
~ and Thomas voted affirmatively for the decision.

Attest:
n-14-22 MW—Z/ Lasiiniil
Date ° r30t1e W. Emmons

Secretary of the Commission

Received in the Secretariat: Thurs., July 09, 1992 5:29 p.m.
Circulated to the Commission: Fri., July 10, 1992 11:00 a.m.
Deadline for vote: Wed., July 15, 1992 4:00 p.m.

bjr
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FEDERAL ELECTION COMMISSION

WASHINGTON, D C 20463

July 16, 1992

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Charles Leonard, Political Director
National Republican Congressignal Committee
340 rFitst S5t., S.E.

Washington D.C. 20003

RE: MUR 3242

Dear Mr. Leonard:

This is in reference to the complaint you filed with the
Federal Election Commission on March 26, 1991, concerning
receipt of an excessive contribution by Kevin P. Gaughan for
Congress Committee and William F. Matthews Jr., as treasurer
("the Committee"), in the form of a loan guarantee by Frank J.
McGuire.

The Commission found that there was reason to believe
the Committee violated 2 U.S.C. § 44la(f) and Frank J. McGuire
violated 2 U.S.C. § 44la(a)(1l)(A), provisions of the Federal
Election Campaign Act of 1971, as amended, and conducted an
investigation in this matter. Conciliation agreements signed by
the Committee and Mr. McGuire were accepted by the Commission on
May 19, 1992 and July 14, 1992, respectively. Accordingly, the
Commission closed the file in this matter on July 14, 1992.
Copies of these agreements are enclosed for your information.

If you have any guestions, please contact me at (202)
219-3400.

Sincerely,

{ L, () 4 )T ¢

./

Dawn M. Odrowski
Attorney

i

—

Enclosures
Conciliation Agreements (2)

cc: (w/0 enclosures)
Mark Pischea, Deputy Executive Director
NRCC
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FEDERAL ELECTION COMMISSION
WASHINGTON, D C. 20463

July 16, 1992

John M. Curran, Esq.

Albrecht, MaGuire, Heffern & Gregg, P.C.
2100 Empire Tower

Suffalo, New York 14282-3782

——————— '

RE: MUR 3242
Kevin P. Gaughan for
Congress Committee and
William F. Matthews, Jr.,
as treasurer

Dear Mr. Curran:

This is to advise you that this entire matter is now
closed. The confidentiality provisions at 2 U.S.C.
§ 437g(a)(12) no longer apply and this matter is now public. 1In
addition, although the complete file must be placed on the
public record within 30 days, this could occur at any time
following certification of the Commission’s vote. If you wish
to submit any factual or legal materials to appear on the public
record, please do so as soon as possible. While the file may be
placed on the public record before receiving your additional
materials, any permissible submissions will be added to the
public record upon receipt.

If you have any questions, please contact me at
(202) 219-3400.

Sincerely,

L e H. e

N

Dawn M. Odrowski
Attorney
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FEDERAL ELECTION COMMISSION I
WASHINGTON, DC 20463 e

Frederick Wolf, Esgqg.

Saperston & Dav, P.C =
Goldome Center

One Fountain Plaza

Buffalo, N.Y. 14203-1486

™N

RE: MUR 3242
O Frank J. McGuire
- Dear Mr. Wolf:

On July 14, 1992, the Federal Election Commission accepted
™N the signed conciliation agreement and civil penalty submitted on
" your client’s behalf in settlement of a violation of 2 U.S.C.

. § 44la(a)(1l)(A), a prov.iion of the Federal Election Campaign

o Act of 1971, as amended ("the Act®™). Accordingly, the file has
been closed in this matter.

-

The confidentiality provisions at 2 U.S5.C. § 437g(a)(12) no

- longer apply and this matter is now public. In addition,
although the complete file must be placed on the public record

N within 30 days, this could occur at any time following

o certification of the Commission’s vote. If you wish to submit

any factual or legal materials to appear on the public record,
please do so as soon as possible. While the file may be placed
on the public record before receiving your additional materials,
any permissible submissions will be added to the public record
upon receipt.

Please be advised that information derived in connection
with any conciliation attempt will not become public without the
written consent of the respondent and the Commission. See
2 U.S5.C. § 437g(a)(4)(B). The enclosed conciliation agreement,
however, will become a part of the public record.
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Frederick Wolf, Esq.
Page 2

Enclosed you will find two copies of the fully executed
conciliation agreement for your files. If you have any
questions, please contact me at (202) 219-3400.

Sincerely,

k (uon A\ (L-;L@JJ«W

Dawn M. Odrowski
Attorney i

Enclosure
Conciliation Agreement
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BEFORE THE FEDERAL ELECTION COMMISSION
In the Matter of )
) MUR 3242
Frank J. McGuire )
CONCILIATION AGREEMENT

This matter was initiated by a signed, sworn, and notarized
complaint by Charles Leonard, as Political Director of the
National Republican Congressional Committee. The Federal Election
Commission ("Commission") found reason to believe that
Frank J. McGuire, ("Respondent™) violated 2 U.S.C.

§ d4la(a)(1)(Aa).

NOW, THEREFORE, the Commission and the Respondent, having
participated in informal methods of conciliation, prior to a
finding of probable cause to believe, do hereby agree as follows:

I. The Commission has jurisdiction over the Respondent and
the subject matter of this proceeding, and this agreement has the
effect of an agreement entered pursuant te 2 U.S.C.

§ 437g(a)(4)(A)(1).

II. Respondent has had a reasonable opportunity to
demonstrate that no action should be taken in this matter.

III. Respondent enters voluntarily into this agreement with
the Commission.

IV. The pertinent facts in this matter are as follows:

1. Frank J. McGuire is a person within the meaning of
2 U.s.C. § 431(11).

2. Pursuant to 2 U.S.C. § 44la(a)(l), no person shall make

contributions to any candidate or his or her authorized political




committee with respect to any election for Federal office which,
in the aggregate, exceed $1,000.

3. Pursuant to 2 U.5.C. § 431(8)(A)(i), a contribution is

defined as "any gift, subscription, loan, advance, or deposit of

money or anything of value made by any person for the purpose of
influencing any election for Federal office."

4., Commission regulations at 11 C.F.R. § 100.7(a)(1)(i)
define a "loan" 2zs "a guarantee, endorsement, and any other form
of security.”

S. Pursuant to 11 C.F.R. § 103.3(b)(3) the treasurer of a
candidate’'s authorized political committee must refund,
redesignate, or reattribute excessive contributions within sixty
(60) days from the date of receipt.

6. In addition to a cash contribution of $250, Respondent
contributed $10,000 to the Kevin P. Gaughan for Congress Committee
general election campaign through a lcan guarantee.

V. Respondent made an excessive contribution in the amount

of $9,250 toward influencing an election for Federal office, in

violation of 2 U.S.C. § 44l1a(a)(1)(A). Respondent contends the
violation was not knowing and willful.

VI. Respondent will pay a civil penalty to the Federal
Election Commission in the amount of one thousand eight hundred
dollars ($1,800), pursuant to 2 U.S.C. § 437g(a)(5)(A).

VII. The Commission, on regquest of anyone filing a complaint
under 2 U.S.C. § 437g(a)(1) concerning the matters at issue herein
or on its own motion, may review compliance with this agreement.
If the Commission believes that this agreement or any requirement

thereof has been vioclated, it may institute a civil action for
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relief in the United States District Court for the District of
Columbia.

ViII. This agreement shall become effective as of the date
that all parties hereto have executed same and the Commission has
approved the entire agreement.

IX. Respondent shall have no more than 30 days from the date
this agreement becomes effective to comply with and implement the
requirements contained in this agreement and to so notify the
Commission.

X. This Conciliation Agreement constitutes the entire
agreement between the parties on the matters raised herein, and no
other statement, promise, or agreement, either written or oral,
made by either party or by agents of either party, that is not

contained in this written agreement shall be enforceable.

FOR THE COMMISSION:

Lawrence M. Noble
General Counsel

“ il . frefar
Lo G. [Lerner Date o 4

Associate General Counsel

HE RESPONDENT:

\A,/Oh/{ Ml-g June 25, 1992

((Namé&) FREDERICK A. W Date
( ition) ATTORNEY F RESPONDENT
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FEDERAL ELECTION COMMISSION
WASHINGTON, D C 2046)

Microfilm

Public Records

v/

Press

THE FOLLOWING DOCUMENTATION IS ADDED TO

THE PUBLIC RECORD IN CLOSED MUR o= V2.

2/r0/9a.
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FEDERAL ELECTION COMMISSION

WASHINCTON. D C 20463

September 4. 19492

TO: Virginia Whitted
OGC, Docket

FROM: Philomena Brooks
Accounting Technician

SUBJECt: Account Determination for Funds Received
We recently received a check from Kevin P Gaughan

. check number _lic/ , dated
August 27, 1992, and in the amount of $__ 350.00

Attached is a copy of the check and any corrosponaoncn'that
was forwarded. Please indicate below the account into which
it should be deposited, and the MUR number and name.

TO: Philomena Brooks
Accounting Technician

Virginia whitted
OGC, Docket

350180te£etence to the above check in the amount of
$ . » the MUR number is 949 and in the name of
KEVIN P. GAUGHAN FOR CONGRESS CMTE. . The account into
which it should be deposited is indicated below:

Budget Clearing Account (OGC), 95r3875.16
Civil Penalties Account, 95-1099.160

Other:

09/09/92
Date
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FEDERAL ELECTION COMMISSION
WASHINCTON. DC 2046}

V' Microfilm
Public Records

Press

THE FOLLOWING DOCUMENTATION IS ADDED TO

THE PUBLIC RECORD IN CLOSED MUR ,2!.\. :
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KEVIN P. GAUGHAN

ATTORNEY AT LAW
4325 LAKE SHORE ROAD
HAMBURG, NEW YORK 14075
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FEDERAL ELECTION COMMISSION

WASHINGTON, D C 20463

July 17, 1992

TWO WAY MEMORANDUM

TO: Virginia Whitted
0OGC, Docket

FROM: Philomena Brooks
Accounting Technician

SUBJECt: Account Determination for Funds Received

We recently received a MO " from __ Kevin P Gaughan
SR , check number 4744522 , dated
7-13-92

. and in the amount of S .
Attached is a copy of the check and any cortelpongence that
was forwarded. Please indicate below the account into which

it should be deposited, and the MUR number and name.

TO: Philomena Brooks
Accounting Technician

FROM: Virginia Whitted
OGC, Docket

In reference to the above check in the amount of
$ 350.00 the MUR number is 3242 and in the name of
——XKEVIN P. GAUGHAN FOR CONGRESS COUMMITTEEhe account into

which it should be deposited is indicated below:
XXX

Budget Clearing Account (OGC), 95F3875.16

Civil Penalties Account, 95-1099.160
Other:

Mlm July 20,1992
Signatur

Date

¢ Wd L1026
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FEDERAL ELECTION COMMISSION

WASHINGTON, DC 2046}

August 25, 1992

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

John M. Curran, Esq.
Albrecht, MaGuire, Heffern & Gregg, P.C.
2100 Empire Tower

Buffalo, New York 14202-3783

RE: MUR 3242
Kevin P. Gaughan for
Congress Committee

and william F. Matthews, [

Jr., as treasurer -

4 0

Dear Mr. Curran:

On June 1, 1992, the Federal Election Commission and
your clients, Kevin P. Gaughan for Congress Committee and
William F. Matthews, Jr., as treasurer, entered into a
conciliation agreement in settlement of a violation of 2 U.S.C.
§ 44la(f). According to the agreement, your clients were
required to pay a civil penalty of One Thousand Eight Hundred
Dollars ($1,800.00). The conciliation agreement provided for
installment payments, with the first payment of Seven Hundred
Fifty Dollars ($750.00) due on May 15, 1992, and three
consecutive monthly payments of Three Hundred Fifty ($350.00)
each due on the first day of each successive month through
August 1, 1992,

0 4 0.9 2558

2

7

According to Commission records, your clients’ last
payment of $350 for the month August has not been received.

I advised you of this delinquency in an Augqust 11, 1992 phone

conversation and you said you would contact Mr. Gaughan. As of

today, my subsequent phone calls to you have not been returned

and the payment is still delinquent. Please be advised that,

pursuant to 2 U.S.C. § 437g(a)(5)(D), violation of any
provision of the conciliation agreement may result in the
institution of a civil suit for relief in the United States
District Court. Unless we receive the payment immediately, we
will recommend that the Commission take the appropriate action.



Page 2

If you believe the Commission’s records are in error, or
if you have any questions, please contact me at (202) 219-3400,

Sincerely,

f

Ve

Dawn Odrowski
Attorney
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