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March 20, 1991
-I,

Office of the General Counsel 9
Federal Liection comission
999 3 Street, NW.
Washington, D.C. 20463 a
atta: Lawrence Noble

Dear Kr. Noble:

This complaint, filed by the National Republican ;IICongressiomel Coinittee (hereinafter '33CC') with it.
address at 320 First Street 5.3., Washington. D.C. 20003, in
accor4a~c wIth 2 V3.S.C. S437#(a)~l) auG 11 CII flll.3(a)(b)
with the Federal Election V~ssiom (hereinafter
Coissiom), allege. violstios of the Federal Election

o Csuin~iga Act. Of 1971. as am~mdeG. (hereinafter 'IUCA') by

WI lliF. W~u 5:. Tresswer (hereitefter 'Geughan');
and Kr. ft~ 1. Uire. Chairman, I~ir~ Group, of 476
North Forest no.4, rst * ~ 14221 (hereinafter ~wire)

- (Gaughan ~ 3~ire hereinafter j*intly, ftespondents).
C~I Respondents have violated federal election law by

variously soliciting. making, and reoeiving a contributionin the form ,f a loss guarantee. Said loan guarantee,
o because it was usGs by an individual who is neither thecandidate nor a legitimate lending institution, was in

excess of thoselimits on urn erninrated at 2 U.S.C.
S441a(a)(l)(A), and 11 CPU 5l10.l(b)(l), and in direct
contravention of the prohibition on the acceptance of same
pursuant to 2 U.S.C. S441a(f) and 11 CPU SlOO.7(a)(l)(i)(A).

L&W

A contribution i. defined by the rICA as '..a gift,
subscription, igan (emphasis added)..., advance, or deposit
of money or anything of value made by any ya.agn (emphasis
added) for the purpose of influencing any election for
Federal office 11 CPU SlOO.7(a)(l). The term loan is
further defined as including 'a guarantee, endorsement, and
any other form of security" 11 CFR SlOO.7 (a)(l)(i).
Finally, A loan which exceeds the contribution limitations
of 2 U.S.C. S44la and 11 CPU Part 110 shall be unlawful
whether or not it is repaid 11 CPU SlOO.7 (a)(1)(i)(A).
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~ep1eisant refers the Co~ssion to the atteohed
Schedule c's (LOADS) filed by Gaughan (Enhibits A & 3).
These are, respectively, the Post-General Election Report,
covering the ~perio4 10/10/90 - 11/26/90 and the Year End
Report, covering the period 12/37/90 - 23/31/90. At
Exhibit A. Osughen reports that on 1@/3/90, a loan for
P0,000.00 was secured treE the Manufacturers and Traders
Trust ~o. It is also reported that guarantee for this loan
is provided by Iouire, whQae occupation is shown as
Chairmen. Nouire Group. At Exhibit 3. Gaughan reports
that P.000.00 of thi* s debt has been retired, and
that 65000.00 remains outstanding and is thusly still
guaranteed.

These reports clebrly indicate that Nomire did
guarantee. and as an ldiLzl*i. other than the candidate
himself thusly contribute. 619999.00 to Geughan.

A-

00qpr!~"r.hibit.4 are
Oi hr tb.~~p1s, indtv**als

*1.~ pew ~leetioe Sate, mughaa
uo1i~ted and accepted ft.s ~tre. as iadi~i4ue1. a

gE~b~bite4 ooetrihsti*s La the form of umesnt.e for a
61@.000.* loom. This La an min.t tea t5 that allowed

(4 per election hr law.

0 violations requests that the Coinission investigate the
alleged herein, discovering if and why such

violations have occurred and, upon discovering that such
violations have indeed occured, levy any and all penalties
and/or sanctions available to it under the law.

Respectfu ly Submitted

National Republican Co gressional coemittee

Subscribed and Sworn to before me this 20th day of March,
199l~y

~ Z~/s~ J/z4Vq,
(3otary Public)'

My Commission Expires:
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~EDERAL April 3, 1991ELECTION COMMiSSIONASHgNGTON. D.C. 20*3

Frank J. caire
Chairman
Nauire Group
476 North Forest Road
Amherst. New York 14221

13: 313 3342

Dear Mr. incmire:
7 Ihe FeEwal Elect i.e ~le~t.e t~o$v~ a cosplaint which

:llg9e that the MamLre Group UWI 70. at ~ha$rma. may have
Pe*ral 31eti~ Caspalga ACt t l~71 * as aaes4e

r%. (the Act) * A i~ @2 the cemptalet is em.ianeo. We have
meered this mattr NUB 3242. Clean. refer t@ this number in

- all future oorrespommce.

Winder the Act, you have the opportunity to demonstrate in
04 writiag that no action should be takem against the Navire Groupand you. as Chairman, in this matter. Please submit any factualo or legal materials which you believe are relevant to the

Commissions analysis of this matter. Where appropriate,
statements should be submitted under oath. Tour response. which
should be addressed to the General Counsels Office, must be
submitted within 15 days of receipt of this letter. If no
response is received within 15 days. the Commission may take
further action based on the available information.

This matter vill remain confidential in accordance with
2 U.S.C. S 437g(a)(4)(D) and S 437g(a)(l2)(A) unless you notify
the Commission in writing that you wish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.
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it you have any questioss. p)ease contact James Drove, the
attorney assigned to this matter, at (202) 576-6200. For your
information. vs have attache a brief description of the
Commissions procedures for handling complaints.

Simcerely.

Lavremce U. loble

General Counsel

DY: Lois 6. Lermer

to Associate Gineral Counsel

Kmclosmres
1. CoplaS.nt
2. Procesres

- S. Desigmation of Coumeel Statement

e4

0



ELECTION COMMISSIONFEDERAL ~ri1 3, 1991ItIINCTON. O.C. 2O4~3

Kevin P. aughan for Congress Committee
William F. Matthews. ?reasurer
P.O. lox 150
Namburg. Rev York 14075

33: MDI 3242

Dear Mr. Matthevs:

Ike Federal Slectiom Commiss ion received a complaint which
alleges that the tevin V. ee.ghen for Congress Cm*ttee
(Coinittee ~ and yes, as treasurer * may have violated the
Federal heckles campaign ~ct @f 1971, as amended (~be A0t 3.

N. A copy of the mplelmt Is anctomed. We have numbered thismatter WI 3843. Please refer to this number in all future
- correspoadeuce.

C~4 Under the Act, you have the opportunity to demonstrate in
writing that no action should be taken against the Committee and

0% you in this matter. Please submit any factual or legal
materials which you believe are relevant to the Commissions
analysis of this matter. Where appropriate, statements should
be submitted under oath. Your response. which should be
addressed to the General Counsels Office, must be submitted

O within 15 days of receipt of this letter. If no response is
received within 15 days. the Commission may take further action
based on the available information.

This matter will remain confidential in accordance with
2 U.S.C. S 437g(a)(4)(3) and I 437g(a)(l2)(A) unless you notify
the Commission in writing that you wish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.



XI you have any questIons, please ontact JameS Drova. the
attorney assigned to this matter, at (3@1) TM-U@O. For your
information. ye have attached a brief Gescription of the
Commissions procedures for handling complaints.

Sincerely.

Lavrenoe K. Noble

General Counsel

3?. Lois 6. Lamer
Associate General Counsel

0 nclosures
I. CSplaAat
2. Procemrs
3. Desigmetion Of Counsel Statement

cc: Kevin P. aughan
4325 Lake Shore load
Uamburg. 3ev York 14075

0



FEDERAL ELECTION COMMISSIONI .
. ~ri1 3, 1991

WASHINGTON. D.C. 2*3

Charles Leonard
Political Director
Iationai Republican Congressional Committee320 First Street, 3.1.
Weahiuagtom. D.C. 20003

13: NUI 3242
Dear Mr. Leomard:

0 ?his letter acknoviedges receipt mm March 20. 1991. of yourcomplaint alleging Poatible v1olatiq~s of the Fe*wal ElectionCampaign Act of 19719 am amended (the Act) * by the Kevin P.agbam for Congress Committee William P. Mtthevs, a.treamerer. the Usmire roup and Frank J. Ucsire. as Chairman.the respondents vill be notified of this complaint Within fivedays.

You viii be notified as soom as the Federal ElectionCommission takes final action on your complaint. Should youreceive any additional information in this matter, pleaseq. forvard it to the Office of the General Counsel. Suchinformation must be avorn to in the sam manner as the originalcomplaint. We have numbered this matter 353 3242. Please referto this number in all future correspondence. For yourinformation, ye have attached a brief description of the
0~ Commissions procedures for handling complaints.

If you have any questions, please contact letha Dixon,
Docket Chief, at (202) 376-3110.

Sincerely,

Lawrence N. Noble

General Counsel

DY: Lo~neK~
Associate General Counsel

Enclosure
Procedures
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710436400
PAN. 7146.O13O

April 22, 1991

ARTHUR P. HS&*
VINCENT A NAUSEA

ART J. WSUIINELL
THOMASS. CRONMILLEN
ANTHONY J. PiAZZA
STEPHEN 5. SARNES
RAYMOMO N. MECASE
CHAALES A SERCOIE
MAUSEEN RA. MUSSENDEN
JUDITH TEOSSE SHELTON
UNSA CAU.ANAN LAINO
KENNETH N. ALWESS
CATHERINE T. WETTLAUPEN
PATRICIA LENUMS@WSAU
STEPHEN I.. SAOUUPI

AYM@NS P. ENR~OHT. JR.
CATHERINE NASEUMEIIL
WILLIAM P. CUWNINOS
MARY S. CASEY
THOMAS P. KNAS
JAN MOSERT MCCONNAUNE'
PAUL A. SANS

PETER L POWE

JOHN IN. OTEINSASH
PAIDL A. PETERS
JOANUS 5. SOULS
PATRICK S. KENNEY
RONALO A. SeP05
THOMAS 5. LIPTAM
ELLEMS. YOST
WILLIAM C. ALTRSUTSS
MASSANEY LH.LIS UMAJOmep
JAMES H. COSSRIPY, Im
KENNETH IN. APAICANS
ALDEN? J. VASwggO
ROSEN? I.. SALSAAM.. JR
ROY A. MIDe.
SOSERP. CONINSe.y
FRANCIS I.. SORMAi. IN
RICHARD T. SARAP
SOOTTA. JENNETTE
TERRANCEP. FLYNN
JAMES A. LOWER?. IN
NARRY E WERNER
LiSA S. NASSASO

Jams Drown, Esq.
Off los of General Cowisel
Federal Election Coinission
999 3 Street, 3.3.
Washington, DC. 20463

Re: .11 3242

Dear Mr. Drown:

eq

Ia ~irt

3

-i
Enclosed please find two (2) original Statements of
of Counsl, executed by Mr * Frank J. N~dre and
Gaughan in connection with the above-captioned

matter.

Messrs. NoGuire and Gaughan first received your Notice
of Complaint on April 10, 1991. However, our office has only
recently become involved in the matter and is currently in the
process of obtaining and reviewing documents and information
pertinent to same.

Since vs have not yet obtained all material documents,
nor had the opportunity to fully review this matter, w hereby
respectfully request that your office grant Messrs. NcGuire and
Gaughan an additional twenty (20) days in which to respond. Ifour requested extension is granted, it is our understanding that ~
a reply will then be due on or before May 15, 1991.

Please acknowledge your approval of such an extension
by signing and returning the additional copy of this letter,
which is enclosed, in the self-addressed stamped envelope
provided for that purpose.

1%) ~,4
0~~
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9

James Drown, Zsq.
April 22, 1991
Page - 2

SAPERSTON & DAY, P. C.

In the interim, should you have any questions or
coinnts regarding this matter, please call me at your
convenience.

nal regards,

erick A. Wolf
FAR: sink

cc.: Kr. Frank 3. NoGuire
Esq.

to this ___ day of April, 1991.

Federal Election commission

0

0
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3242

DMa ~ Cm, ~on A Day, P.C.

One Fountain Plaza

Buffalo, Nov York 14203-1486

Attn.: Frederick A. Wolf, Bsq.

(716) 856-5400

~e
~ 2%'

The abov'named individual is hereby designated as my

counsel and is authorized to receive any notifications and other

coinaaicatioes f:cs the Comissios and tO act on my behalf before

the Caission.

R35P~DT S wham:
ADDIMS:

Frank J. McGuire

476 North Forest Road

Williamsville, New York 14221

(716) 633-9678

(716) 826-2010

0

0
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3242

MAI N ULs ~&DaP.C~~

One Fountain Plaza

Buffalo, New York 14203-1486

Attn.: Frederick A. Wolf, Esq.

T~~MmOin (716) 856-5400

The above-named individual is hereby designated as my
counsel. and is authorized to reciv any notifications and ottier

co~nicaeions from the Coission and t@ a@t a my behalf befot.

the comission.

natu

RUSIOUDS Earn.:

ECS 13Cm,

5U313 13Cm:

Kevin P. Gaughan

54325 Lake Shore Road

Hamburg, New York 14075

(716) 627-4023

(716) 627-4023

I'
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FEDERALELECTION COMMISSiON
HW4GTON. DC. 20*3

april 29, 1991
Frederick A. Wolf
Saperston ~ Day, P.C.
One Fountain Plaza
Buffalo, New York
14203-1466

RE: NUN 3242-Kevin P. Gaughan for Congress Committee
-Frank J. NcGuire

Dear Mr. Wolf:

This is in response to your letter dated April 22, 1991,whtb we received on A1~rtl 23. 1991, requnsting as extension of20 Gayt until Ray IS, to reSpond to Cmission reason to0 bUeve findings in the above cited matter. After consideringthe circumstances presented in your letter, I have granted the0 requested extensions. Accordinl7, the relevant respo~ses aredue by the close of business on Ray 15, 1991.
If you have any questions, please contact Jases Brown, theattorney assigned to this matter, at (202) 376-6200.

Sincerely,
0

Lawrence N. Noble
General Counsel

BY: Lois Lerne

Associate General Counsel

cc: Roger F. Cominsky
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ONALD S. DAY
PRANK V GAGLIONE
FREOERICKA WOLF
ROGER S SIMON
GARY L MUCCI
TRICIA T. SEMNELHACII
RICHARD J. DAY
LAWRENCE A. SCHULZ
SAMUEL GOLDOLAYT
506CR? C. SCOTT
CHARLES C SWANEKAMP
WILLIAM A LUNOQUIST
JAMES W GRESENS
DANIEL M DARRAGH
DENNIS S MCCOY
CHARLES 0 HUMPHREY
MARTIN J CLIFFORD
JOSEPH N SCHNITTER
MARIIC DONADIO
SRADF RANDACCIC

LAWRENCE J. GALLICK
JOHN L. KIRSCHNER
NElL A. GOLOSERO
THOMAS F SEGALLA
SENJAMIN .J ANDREWS
THOMAS C. BAILEY
NEIL J. KATZ
RORERT L. SESANCENEY
WILLIAM 0. DANDY
ROBERYW. MICHALAK
TIMOTHY C. CASHMORE
EDWARD M. GRIFFITH. JR
RAYMOND L. FINE
DAVID C. FIELDING
SRuCES ZEFTEL
TIOMASS GILL
BRIAN N LEWANDOWSRI
LAURENCE 0 SEHR
CHERYL A POSSENTI
DANIEL P JOYCE

SAPERSTON & DAY, P.C.
ATTORNEYS AT LAW

GOLOOME CENTER

ONE FOUNTAIN PLAZA

UFFALO. NEW YORK 14203- 146e

710-SS-SdOO

FAX 710454.0135

Nay 14, 1991

NATHAN OSTROFF
JOHN W. STEINSACH
PAUL A. PETERS
MARY E. ROCHE
JOANNE GOULD
ANTHONY J PIAZZA
RONALD A. SIPOS
RAYMOND N. ~CASE
CHARLES P. CERCONE
JULIE P. AFTER
MAUREEN R.L. MUSSENDEN

JUDITH TREGER SHELTON
JAMES H. COSORIFF. III
KENNETH W. AFRICANO
ALSERT I. DAGUINO
CATHERINE?. WETTLAUFER
PATRICIA LEWANOOWSEI

STEPHEN L. SARUFFI
PAMELA S DISILVESTRI
RICHARO V SARAF
MELANIE COLLINS TISOALE
THOMAS F KNAS
HARRY E WERNER

LISA 0 NASSARO

ARTHUR P. N@LI*
VINCENT P. NAUSER
GARY * GOONNELL
LOUIS C. 'ESSARD
THOMAS S CRONMILLER
THOMASJ SARNES
THOMAS 5. LIPTAK
ELLSNG. YGT
WILLIAM C. ALTREIJTER
RICHARS A. GALS
MAR@AR~ LILLIS SNAJCZUE
MICHAEL N. ARNOLS
LINDA CALLAHAN LAING
KENNETH M. ALWES
HOLLY SALOP WALLACE
ROSERT L. GALSRATH. JR.
ROTA MURA
ROGER F COMINSEY
CATHERINE HASERME~
WILLIAM F CUMMINSW@
TERRANCE P. FLYNN
JAMES A LOWERY. III
PAUL A DAMI

PETER L POWERS

James Brown. Usq.
Office of General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

* ADMITTED TO PRACTICE IN CALIFORNIA ONLY
ADMITTED ill AA~CI ~

Re: 3UR3242
Kr. Frank J. NcGuire
Kevin P. Gaughan for Congress Committee
Our File DC04343

Dear Mr. Brown:

This response is submitted on behalf of Mr. Frank J.
McGuire, 476 North Forest Road, Amherst, New York, 14221
(hereinafter "McGuire") and the Kevin P. Gaughan for Congress
Committee, 4325 Lakeshore Road, Hamburg, New York, 14075,
William F. Matthews, Jr., Treasurer (hereinafter "Committee")
(McGuire and the Committee hereinafter jointly, "Respondents").

Attached hereto as Exhibit A is a copy of a Guarantee
Agreement (the "Guarantee") dated October 30, 1990 between
Manufacturers & Traders Trust Company and Francis J. f4cGuire,
whereby McGuire guaranteed payment of a debt by the Committee in
the amount of $10,000.00. The debt of the Committee was
evidenced by a demand note dated October 30, 1990 (the "Demand
Note") a copy of which is attached hereto as Exhibit B.

McGuire's Guarantee was fully disclosed on Schedule C
(LOANS) to the Committee's Report of Receipts and Disbursements
filed with the Federal Election Commission (the "Commission"),
dated 12/6/90, covering the period from 10/18/90 through
11/26/90, a copy of which is attached hereto as Exhibit C. It
should be noted that such Report contains activity for both a
Primary Election and a General Election.
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SAPZRWWN & DAY, P.C.

James Brown, Esq.
May 14, 1991
Page - 2 -

Furthermore, Schedule C (LOANS) to the Committee' s
Report of Receipts and Disbursements filed with the Commission,
dated 1/30/91, covering the period from 11/27/90 through
12/31/90, a copy of which is attached hereto as Exhibit D, shows
that $5,000.00 of this amount had been paid to that date, with an
amount guaranteed remaining outstanding of $5,000.00.

The following conclusions are stated in the
alternative, and each should be considered independently from the
others:

Lt)
1. The Guarantee is not a legally binding obligation

0 of NcGuire since it is prohibited by Federal statute and the
enforcement of a contract to perform a function prohibited by law
is prohibited by public policy. Consequently, NcGuire has not
obligated himself under his Guarantee and such Guarantee should
not be considered a contribution in excess of the limitation

(\J contained in the Federal Election Campaign Act of 1971, as
amended (hereinafter FEC&).

2. The Reports of Receipts and Disbursements filed bythe Committee fully disclose the Guarantee by McGuire and thus
evidence the lack of any intent on the part of McGuire and/or the
Committee to evade the provisions of the FECA. Consequently, no

T) sanctions or fines should be imposed against NcGuire or the
Committee for such an alleged violation of the FECA.

3. The Committee has reduced the outstanding
obligation under the Demand Note and will continue to pay-down
such obligation so as to discharge McGuire's alleged obligations
under the Guarantee. Consequently, any current violation of the
FECA will be voluntarily cured by the Committee.

DII~UU2N

1. Unenforceable Guarantee.

The FECA defines the term "contribution" to include any
loan made by any person for the purpose of influencing any
election for federal office. 2 U.S.C. S 431(8) (A) (i).

Additionally, the term "loan" has by regulation been
deemed to include a guarantee. 11 CFR S l0O.7(a)(l)(i). The
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SAPU.RSTOK & DAY, P.C.
James Drown, Esq.
Nay 14, 1991
Page - 3 -

regulations go on to state that a loan which exceeds the
contribution limits of 2 U.S.C. 5 441a shall be unlawful. 11 CFR
S 100.7(a)(l)(i)(A). However, 11 CFR I 100.7(a)(1)(i)(C) states,
in part, that a loan is a contribution by each guarantor, and
each guarantor shall be deemed to have contributed that portion
of the total amount of the loan for which he or she agreed to be
1iabla in a written agreement. (Emphasis added).

Federal case law has stated that the purpose of the
FECA is to limit the actuality and appearance of corruption
resu1tii~ from large individual financial contributions.
Buckley v. Valep, 424 U.S. 1, 96 S.Ct. 612 (1976).

Both federal and New York State case law, however, have
'0 held that agreements against public policy and/or illegal

agreements are void and unenforceable. See, Silvera v. Safra,
361 N.Y.S.2d 250, 79 Nisc.2d 919, (N.Y. Sup. 1974); E.±aaL
Frazer Coro. v. Otis & Co., 195 F.2d 838 (2d Cir. 1952); Esyz.JAn~
LS~BXZ2r~ 600 F.Supp. 843, affd. 781 F.2d 39 (D.C. PA 1985).

For example, in Sang Woo Cho v. North Shore Flushing.
(Ni Iflg.2.., 436 N.Y.S.2d 843, 107 Nisc.2d 1098 (1981) the court held

that a void contract is one which cannot have any legal effect
and such void contracts are treated as if the agreement had never
been entered into. Additionally, the Einy..flank Court stated thatany agreement which violates a statute is illegal, unenforceable,
and void ab initio, if the subject of the agreement is proscribed
by statute. ~ at 846.

2:,
The case law also indicates that ignorance of the

'N aspects of the agreement in contravention of law or public policy
by one of the parties to an agreement will not make such an
agreement enforceable. See, Lowenschuss v. Kane, 520 F.2d 255
(2d Cir. 1975); Parskv Funeral Home. Inc. v. Shaoiro,
372 N.Y.S.2d 288, 83 Nisc.2d 566 (1975); In Re IndeDendent
Clearing House Co., 77 B.R. 843 (D.C.UT 1987). Notwithstanding
such case law, the Demand Note and the Guarantee both clearly
state that the debt was incurred by the Committee, thus putting
the bank which made the loan on notice of such fact.

In light of the above analysis, we submit that McGuire
did not effectively agree to be liable in a written agreement for
any portion of the debt of the Committee in excess of the
contribution limitations of the FECA, since his Guarantee is, by
definition, void and unenforceable as being contrary to public
policy. Consequently, NcGuire did not make a contribution in
excess of the contribution limits contained in the FECA.
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8APERS~N & DAY. u~.c.

James 5rown, 35g.
Nay 14, 1991
Page - 4 -

A finding consistent with the above analysis would
advance the stated purpose of the FECA by putting lenders on
notice that guarantees taken in contravention of the FECA are
void and unenforceable. As a result, informed lenders would be
encouraged to refrain from soliciting unenforceable guarantees of
Otherwise permissable loans to political committees, thus
decreasing the opportunity for misconceptions to arise concerning
the propriety of the electoral process.

2. KcGuire's alleged Guarantee was fully disclosed on
the ~~ports of P.c. lpts and Disbursements filed by the Committee
with the commission. These filings demonstrate th. lack of any
knowing and willful violation of the FECA by the Committee and/or
NcGuire. As a result, no action should be taken by the

N Commission under 2 U.S.C. I 437g(a) (6) (c) for a knowing and
willful violation of the FECA. See, Federal Election Commission

0 V. 'ed Ralev Congressional Committee, 852 F.2d 1111 (9th Cir.
1988). Federal case law has also held that the intent of a
defendant can be considered by the C~ission ig deciding whether
or not to exercise its discretion to assess a pinalty under 2
U.S.C. £ 437g(a)(6)(5). See, Federal Election Commission v.
Da~s~g~. 869 F.2d 1256 (9th Cir. 1989). Other factors which
have been considered in the assessment of discretionary civil
penalties include the incurrence of legal fees and the repayment

o of contributions by a political committee. See, Federal ElectionCommission v. Gus Savaae for Congress, 606 F.Supp. 541 (NOD. IL
1985): Federal Election Commission v. National Education
&ang.gSs~jgn, 457 F.Supp. 1102 (D.D.C. 1978).

3. Notwithstanding the provisions of 11 CEF
I 100.7(a) (1) Ci) (A) which states that a loan which exceeds the
contribution limitations of the FECA shall be unlawful whether or
not it is repaid, subsection (D) of I 100.7(a) (1) Ci) states that
a loan is a contribution at the time it is made and .iLA
contribution to the extent that it remains unDaid. (emphasis
added). subsection (D) goes on to provide that a loan, to the
extent it is reDaid. is no lonoer a contribution. (emphasis
added). Furthermore, 11 CFR 5 100.7(a) (1) Ci) (C) provides that
any reduction in the unpaid balance of the loan shall reduce
proportionately the amount guaranteed by each guarantor by the
Commission.

The Committee has reduced the principal balance
remaining outstanding under the Demand Note, and will continue to
pay-down such amount until NcGuire's alleged obligations under
his Guarantee are extinguished. The actions taken and to be
taken by the Committee to extinguish such debt shall cure any
violation of the FECA alleged to have occurred in the Complaint



SAPUIRVWN & DAY, P.C.

James Drown, Esq.
May 14, 1991
Page 5 -

filed by the National Republican Congressional Committee, dated
March 20, 1991. Consequently, no further action need be taken by
the Commission with respect to such alleged violation.

-I

The Respondents contend that no violation of the FECA
occurred since NcGuire's Guarantee was void and unenforceable as
a matter of law. In the alternative, the Respondents contend
that no knowing or willful violation of the FECA occurred, or
that all appropriate action has and will be taken to remedy any
alleged violation of the FECA which currently exists. The
respondents respectfully request that the Commission dismiss the
charges pending against them, or alternatively, take no action
against them in response to the Complaint.

Please contact the undersigned should you have any
questions and/or desire any additional information concerning our

- clients' position in this matter.

Very truly yours,
SAPERSTON & DAY, P.C.

C)

By:________________________
Frederick A. Wol

FAW:anj
cc.: Mr. Frank J. McGuire

Kevin P. Gaughan, Esq.

i~A
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SECRETARIAt

FEDERAL ELECTION COKNISSION 91 AL 26 PM 5' 1,
999 £ Street, N.W.

Washington. D.C. 20463 SEIISI'flVE
FIRST GERAL cWNIS3L' 5 33103?

RUN *3242
DaTE CORPLAIN? RECEIVED
ST OGC: 3/29/91
DATE OF NOTIFICATION TO
RESPONDENTS: 4/3/91
STAFF REUBEN: 3. Albert Brown

COMPLAINANT: Charles Leonard
Political Director, National RepUblican
Congressional Cemi ttee

RZSPOUVUITS; Kevin 1. Gaughan for Congress Cmittee and
William 1. MatthewS. as treasurer

Frank 3. Meaire

RELEVANT STATUTES: 2 U.S.C. S 431(6)(A)(i)
2 U.S.C. S 44la(a)(l)(A)
2 U.S.C. S 441.(f)
11 C.F.R. S l0@.7(a)(l)(i)(A)
11 C.F.R. S ll0.l(b)(l)

INTERNAL REPOtFS CHECKED: Disclosure Reports
K

FEDERAL AGENCIES CHECKED: None
______________ I

I. ORNUATION OF RATTER

This matter involves a complaint filed by Charles Leonard,

as Political Director of the National Republican Congressional

Committee. The complaint alleges that Frank 3. McGuire

guaranteed a loan to the Kevin P. Gaughan for Congress

Committee, and William F. Matthews Jr., as treasurer

(collectively referred to as "the Committee"), in violation of

the monetary limits established at 2 U.S.C. S 441a(a)(l)(A) and

11 C.F.R. S llO.l(b)(l). The complaint further alleges that the



- ..&.~ ~k~± ~a ~*~e~ ~- .~ 4~,. -& .' Z

Committee violated 2 u.S.C. S 441a(f) and

11 c.r.a. s l00.7(a)(l)(h)(A), by soliciting and receiving the

RcOuire guaranteed loan.
'3

~1,he FAC!U&I, AND L3~L ANALYSIS

A. The Law
The Federal Election Campaign Act of 1971, as amended ('the *1

Act), defines a contribution as 'any gift, subscription, loan,

advance, or deposit of money or anything of value made by any
person for the purpose of influencing any election for Federal
office.' 2 U.s.c. S 431(S)(A)(i). Such contributions are
limited by the Act to not more them $1,000 from seq individual
with respect to any election for fedeisi office.

- 2 u.s.c. S 441a(a)(l). Commission regulations define a 'loan'

as 'a guarantee, endorsement, and any other form of security.'
11 C.I.a. S lOO.7(a)(l)(i). That same section of the Comission

0 regulations goes on to provide that '(a) loan which exceeds the

contribution limitations of 2 U.S.C. 5 441a and 11 Cl! Part 110
shall be unlawful whether or not it is repaid.'

11 C.?.!. S l00.7(a)(l)(i)(A). Section 441a(f) of the Act
provides that no candidate or political committee shall

knowingly accept any contribution in violation of the

contribution limits of Section 441a.

S. The Facts

As part of the Committee's reporting obligations, both the

1990 Post-General Election Report and the 1990 Year End Report

reflect a loan guarantee made by Frank 3. RcGuire for $10,000.

See Attachment I, pp. 10 & 12.
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Respondents' counsel submits three alternative arguments in

support of the position that the loan guarante. does not justify

futther action by the COmmission. First, counsel argues that
becaus, the guarantee is prohibited under federal law, it is not
legally binding upon RcGuire, and should not be considered a
COntribution in excess of the limitations contained in the Act.
Second, counsel asserts that due to full disclosure the
Committee lacked any intent to evade the provisions of the Act,

and thus no civil penalty should be assessed. Third, counsel
contends that the Committee has mitigated the violation by

reduciag the outstanding obligation by $5,900 and that it
continues to reduce the debt, thus voluntarily. curing the

- violation. As discussed below, each of these arguments fails to
vitiate the original violation, and none obviates the need for

0% Commission enforcement action.
0 Counsel for respondents relies upon the wording of the

Commission regulations at Section lOO.7(a)(l)(i)(c) to maintain

that no violation has occurred because Kr. KcGuire was never I
liable for greater than $1,000 of the guarantee. Section

l00.7(a)(l)(i)(c) states in part:

Except as provided in (D), a loan is a
contribution by each endorser or
guarantor. Each endorser or guarantor
shall be deemed to have contributed that
portion of the total amount of the loan
for which he or she agreed to be liable
in a written agreement.

Counsel cites several cases supporting the proposition that

agreements against public policy and/or illegal agreements are



void and unenforceable, even when a party to such an agreement
is ignorant of the fact that it contravenes the law. See
Attachment z, pg. 3. Mere counsel points out that the bank was
on notice that th. debt was incurred by the Committee and thus
the bank should have kno~m that the guarantee was in *RC@55 of
the Act's contribution limits. Counsel then argues that because
the guarantee was in violation of the statute it was void and
umemforceable, and as such Kr. ReQuire 'did not effectively
agree to be liable . . . in excess of the contribution
limitations of the PSCA . . . . Id. Counsels argument is
circular and ignores the true emphasis of Section
lO.7(a)Cl)(i)(c), ~icb is e the act of 'ap~eeLng to be
liable.' there is no question that Kr. ReQuire agreed to be

CI liabl, as a loan guarantor for an amount in excess of $1,000, in
violation of the Act and Commission regulations.

0 Given that the loan guarantee was fully disclosed, counsel

for respondents maintains that the Commission should exercise
0

its discretion by taking no further action in this matter.

Counsel also notes that the Committee has made payments to
reduce the outstanding loan amount, and that it will continue to

do so. Though the violation does not appear to have been
knowingly and willfully made, these actions more appropriately

go toward mitigation of the civil penalty.

Given the discussion above, the Office of the General

Counsel recommends that the Commission find reason to believe
that the Kevin P. Gaughan for Congress Committee and William F.
Matthews Jr., as treasurer, violated 2 U.S.C. S 441a(f).



Consequently, this Office recommends that the Commission also

find reason to believe that Frank 3. Ecuire violated

2 U.S.C. S 441a(a)(l)(A).

KU. 3~U3~fluju

1. Find reason to believe that the Kevin P. Gaugban forCon~ress Committee and William F. Matthews Jr., as treasurer,
2 U.s.c. S 441a(f).

3. Find reason to believe that Frank 3. NoGuire violated
4. Approve the etteehed Pectual e"d Legal Analyses (2).

2 U.S.C. S 441a(a)(l)(A).

5. Approve the appropriate letters.

0
Lavreaoe 3. Noble
Geusral Counsel

nate BY:
Associate General Counsel

o Attachmentsi. Complaint
II. Respondents Ray 14. 1991 Submission.

C) I!!. Factual and Le;al Analyses (2). '1
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In the Ratter of

for Congr:ss
as trees rer.

mm 3242

CERIFICAIOM

I, Marjorie W. Eamons, Secretary of the Federal Election

C~w~is*ion do hereby certify that on July 31, 1991. the

Commission decided by a vote of 5-0 to take the following

actions in 3242:

1. Find reason to believe that the Kevin?. Geughan
for Congress Committee ami William F. Mathews Jr.,
as treaurer, violated 3 u.S.C. S 441a(f).

2. Find reason to believe that Frank J. Rcuire
violated 2 U.S.C. S 441a(a)(1)(A).

3. Approve the Factual and Legal Analyses, as
recOmmended in the General Counsel's Report dated
July 24, 1991.

4. Approve the appropriate letter, as recoended in
the General Counsel's Report dated July 24. 1991.

Commissioners Aikens, Elliott, Josefiak, McGarry, and

Thomas voted affirmatively for the decisions Commissioner

McDonald did not cast a vote.

Attest:

Received in the Secretariat:
Circulated to the Commission:
Deadline for vote:

Secrdtary of the Commission

Fri., July 26, 1991 11:00 am.
Non., July 29, 1991 11:00 am.
Wed., July 31. 1991 11:00 a.m.

0 'C.
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FEDERAL ELECTION COMMISSION
WASHINCTON. DC 20*3

August 6, 1991
Frederick A. Wolf, Bsq.

P.C.
One Fountain Plaza
Suffalo, Nev York 14203-1466

U: RUN 3242
-it. franz J. flcGuire
-Kevin P. Gaughan for Congress
Committe, and William F. Matthews, Jr.,
as treasurer

c~4
Dear Mr. Wolf:

Os April 3. 1991, the Federal Ziection COmmission notifiedyour cliamts, Mr. Frank 1. Rcuire, the Kevin P. Gaughan totCoagrets Committee and William F. Matthews, Jr., as treasurer,of a complaint alleging violations of certain sections of theFederal Liection Campaign Act of 1971, as amended (the Act).
O~. A copy of the complaint was forwarded to your clients at thattime.
0 Upon further review of the allegations contained in thecomplaint, and information supplied by you, the Commission, onJuly 31, 1991, found that there is reason to believe theO Kevin P. Gaughan for Congress Committee and William F. MatthewsJr., as treasurer, violated 2 U.S.C. S 441a(f), a provision ofthe Act. On that same date, the Commission found that there is
0~~ reason to believe that Frank J. McGuire violated2 u.s.c. s 441a(a)(l)(A), also a provision of the Act. TheFactual and Legal Analyses, which formed the bases for theCommission's findings, are attached for your information.

Under the Act, you have an opportunity to demonstrate thatno action should be taken against your clients. You may submitany factual or legal materials that you believe are relevant tothe Commission's consideration of this matter. Please submitsuch materials to the General Counsel's Office within 15 days ofreceipt of this letter. Where appropriate, statements should be
submitted under oath.

In the absence of any additional information demonstratingthat no further action should be taken against your clients, theCommission may find probable cause to believe that a violation
has occurred and proceed with conciliation.

If you are interested in pursuing pre-probable cause
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NUR 3242
Frederick A. Wolf, Ksq.
Page 2

conciliation, you should *o request in writing. See 11 C.F.R.
S 111.16(4) Upon receipt of tho request, the OfTI~e of theGeneral Co~inse1 viii make rocomodations to the Commission
either proposing an agreeuent in settlement of the matter or
recommending declining that pro-probable cause conciliation bepursued. The Office of the General Counsel may recommend that
pro-probable cause conciliation net be entered into at this time
so that it may complete its investigation of the matter.
Further, the Commission viii not estertain requests for
pre-probable cause conciliation after briefs on probable cause
have been mailed to the respondent.

Requests for extensions of time will not be routinely N
granted. Requests must be mad. in writing at least five days
prior to the due data of the tespomse and s~eit*~ ~.d causmust be demssst*ated. 1* ad6itios, th Of flee ** the GeneralCounsel ordinarily viii not give eet.nsiona b~jsm6 2 days.

This matter viii remain cosfidemt4al in accorOesee with
2 U.S.C. *g 437g(a)(4)(a) and 4S7g(a)(~2)(&~, males. you notify
the Commission in writing that you wish the matter to be made
public.

0 If you have any questions, please contact James Brown, the

attorney assigned to this matter, at (202) 376-6200.

Sincerely,

(N
hn Warren McGarry
airman

Enclosures
Factual & Legal Analyses (2)
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FKDKRAL 3LZCTZON COIUUSSIOII

VACIWIL AND LEGAl. MPJ4SZS

RISPONDENT: Frank .7. ReGuire RUR: 3242

The Federal ilection Campaign Act of 1971, as amended ("the

Act'), defines a contribution as 'any gift, subscription, loan,

advance, or deposit of money or anything of value made by any

person tor the purpose of influencing any election for Federal

office.' 2 U.S.C. S 431(S)(A)(i). Such contributions are

limited by the Act to Sot more thAn $1,000 from any individual

with respect to any election for Federal office.

2 u.S.c. S 441a(a)(l). Commission regulations define a "loan'

- as 'a guarantee, endorsement, and any other form of security."

11 C.FSR. 5 l00.7(a)(l)(i). That same section of the Commission

regulations goes on to provide that [a) loan which exceeds the

contribution limitations of 2 U.S.C. S 441a and 11 CFR Part 110

shall be unlawful whether or not it is repaid.'

11 C.F.R. S l00.7(a)(l)(i)(A). Section 441a(f) of the Act

provides that no candidate or political committee shall

knowingly accept any contribution in violation of the

contribution limits of Section 441a.

As part of the Kevin P. Gaughan for Congress Committee's

reporting obligations, both the 1990 Post-General Election

Report and the 1990 Year End Report reflect a loan guarantee

made by Frank 3. McGuire for $10,000.

Respondents' counsel submits three alternative arguments in

support of the position that the loan guarantee does not justify
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further action by the Commission. First, counsel argues that

because the guarantee is prohibited under federal law, it is not

legally binding upon RcGuire. and should not be considered a

contribution in excess of the limitations contained in the Act.

Second, counsel asserts that due to Lull disclosure the

Committee lacked any intent to evade the provisions of the Act,

and thus no civil penalty should be assessed. ?hird, counsel

contends that the Comittee has mitigated the violation by

reducing the outstanding obligation by $s.@@* and that it

continues ta reduce the debt, thus volustari1~ curing' the

violation. LE discussed below, each of these arguuts fails to

0 vitiate the at41nal violation, and none obviates the seed for

- Comissi~ eo(.rcent action.

Counsel for respondents relies upon the wording of the

Coission regulations at Section lO0.7(a)(l)(i)(C) to maintain
0

that no violation has occurred because Sr. NcGuire vas never

liable" for greater than $1,000 of the guarantee. Section

l00.7(a)(l)(i)(C) states in part:

Except as provided in (D), a loan is a
contribution by each endorser or
guarantor. Each endorser or guarantor
shall be deemed to have contributed that
portion of the total amount of the loan
for which he or she agreed to be liable
in a written agreement.

Counsel cites several cases supporting the proposition that

agreements against public policy and/or illegal agreements are

void and unenforceable, even when a party to such an agreement

is ignorant of the fact that it contravenes the law. Here
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counsel points out that the bank was on notice that the debt was

incur red by the Committee, and thus tke bank should have known

that the guarantee was in excess of the Act's contribution

limits. Counsel then argues that beca~ise the guarantee was in

violation of the statute it was void and unenforceable, and as

such Mr. RcGuire did not effectively agree to be liable . .

in excess of the contribution limitations of the FICA . .

Counsel's argumont is circular and ignores the true emphasis at

Section lOO.7(a)(l)(i)(C), which is on the act of agreeing to

be liable. There is no quantion that Nr. Ncuire areed to be

liable as a loan guarantor for an amount in excess of $lOOO~ in

violation of the Act and CoinISsi@U regnlatioOs.

Therefore there is reason to believe that Frank 3. NcGuire

violated 2 U.S.C. S 441a(a)(l)(A).

(%4

0

0
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FEDERAL ELECTION COIXSSIO

FACTUAL AND LEGAL ANALYSIS

RISONDEWTS: Kevin P. Gaughan for Congress and RU!: 3242
William F. Matthews, Jr., as treasurer

The Federal Election Campaign Act of 1971, as amended ("the

Act'), defines a contribution as 'any gift, subscription, loan,

advance, or deposit of money or anything of value made by any

person for the pttrpose of influencing any election for Federal

office.' 2 U.S.C. S 431(8)(A)(i). Such contributions are

limited by the Act to not more than $1,000 from any individual

with reepect to any election for Federal office.

2 U.S.C. S 441a(a)(1). Commission regulations define a 'loan'
-

as 'a guarantee, endorsinuent, and any other form of security.'

11 C.?.!. S l00.7(a)(l)(i). That same section of the Commission

o regulations goes on to provide that '(a) loan which exceeds the
contribution limitations of 2 U.S.C. 5 441a and 11 CF! Part 110

shall be unlawful whether or not it is repaid.'

11 C.?.!. S l00.7(a)(l)(i)(A). Section 441a(f) of the Act

provides that no candidate or political committee shall

knowingly accept any contribution in violation of the

contribution limits of Section 441a.

As part of the Kevin P. Gaughan for Congress Committee's

reporting obligations, both the 1990 Post-General Election

Report and the 1990 Year End Report reflect a loan guarantee

made by Frank 3. RcGuire for $10,000.

Respondents' counsel submits three alternative arguments in

support of the position that the loan guarantee does not justify
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further action by the Commission. First, counsel argues that

because the guarantee is prohibited under federal law. it is not

legally binding upon RcGuire, and should not be considered a

contribution in excess of the limitations contained in the Act.

Second, counsel asserts that due to full disclosure the

committee lacked any intent to evade the provisions of the Act,

and thus no civil penalty should be assessed. Third, counsel

contends that the Committee has miti@ated the violation by

reducing the outstanding obligation by $5,000 and that it

0 continues to reduce the debt, thus voluntarily curing the

violation. As discussed below, each of these arguments fails to
0 vitiate the original violation, and none obviates the need for

Commission enforcement action.

(~.

0% Counsel for respondents relies upon the wording of the

o Commission regulations at Section lOO.7(a)(l)(i)(C) to maintain

that no violation has occurred because Mr. McGuire was never

"liable" for greater than $1,000 of the guarantee. Section

(\J l00.7(a)(l)(i)(C) states in part:

Except as provided in (D), a loan is a
contribution by each endorser or
guarantor. Each endorser or guarantor
shall be deemed to have contributed that
portion of the total amount of the loan
for which he or she agreed to be liable
in a written agreement. . .

Counsel cites several cases supporting the proposition that

agreements against public policy and/or illegal agreements are

void and unenforceable, even when a party to such an agreement

is ignorant of the fact that it contravenes the law. Were
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counsel points out that the bank yarn on notice that th. debt was

incurred by the Committee, and thus the bank should have known

that the guarante. was in excess of the Act's contribution

limits. Counsel then argues that because the guarantee was in

violation of the statute, it was void and unenforceable, and as

such Mr. RcGuire 'did not effectively agree to be liable .

in excess of the contribution limitations of the rica . . .

CounaeVs argume!~t is circular and inores the tr~a emphasis of

Section l00.7(a)(l)(i)(C), which is on the act of 'agreeing to

be liable.' Wher is no question that Mr. NcG~,irs agreed to be
liable as a lone. guarantor tot an ~uut in omoess of $1,000, in

0 ~iolation of the Act aed C~i*sion regulatiou~.

Therefore, there is reason to believe that the Kevin P. A
Gaughan for Congress Committee and William F. Matthews Jr.. as

treasurer, violated 2 U.S.C. S 441a(f).

0



V

RGNALSS. SAY LRENSEJ. SALLICE
PRANK?. SAGUONE JSWN L. EmUSHNER
PSEDERICK A. WOLP NEIL A. GRI.SSERS
ROGER S. SIMON THOMAS P. SEGALLA
GARY L. MUCCI SENJAMIN J. ANOREWS
THOMAS C. SAILEY RICHARO J. SAY
NEIl. J. KATZ LAWOENCE A. SCHULZ
SAMUEL GOLSOLAYT WIIUAM 0. SANOY
ROSERT E. SCOYT ~ w. MALAM
CHARLES C. SWANEKAP TIMOTHY C. CASHMORE
WILLIAM A. LUNosUIST JAMES W. SURSENS
RAYMOND L. PINK SAV C. PIELUNG
SEWNIS R. MCCOY SAUCE S. ZEFTEL
THOMAS S. GILL URIAN N. LEWANGOWSNI
JOSEPH N. OCHNITTER CHERYL A. POSSENTI
ORAC P. RANSACCIG sAIHI~ p JYC,
THOMAS C. LIPTAK GARY J. OCONNELL

CAYNERNET WETTLAUPER

COUNSEL TOTHE PIRM

HOWARS T SAPERSTOM Sft
MORTON MENSELSOMN

SAPURSTON & DAY, P.C.

ATTORNEYS Al LAW

GOLOOME CENTER

ONE FOUNTAIN PLAZA

UPFALO, NEW YORK 143.140

714U.5400

FAX: 7104500196

August 14, 1991

ARYNME P. MOIJ
PAULA. PETERS
THOMAS S. CRONMILLER
ANTHONY J. PIAZZA
PETER L. ELLIOTT
WILLIAM C. ALTREUTER
JUSIYN TREGER SHELTON
LINSA CALLAHAN LAING
KENNETH N. ALWEIS
CHARLES R. NOTARO
PATRICIA LEWANSOWSKI
STEPHEN L. SAAUPPI
PRAISCIS L. SRHAN. III
MIGNARO T. SARAP
SCOTT R. JENNETTE
TERRANCE P. PLYNN
JAN ROSER? MCCONNAUGNEY
PAUL A. SANg
USA MASSARO HEATING
KATHLEEN A. MR
LAWRENCE J. PINESERS

PK~*kAL 2~PRESS
James Brown, Esq.
Off ice of General Counsel
Federal Election Comission
999 3 Street, NW
Washington DC, 20463

Re: MUR 3242
Mr. Frank J. McGuire
Kevin P. Gaughan For
Congress Committee
Our File #BC04343

-'

4:-
vIN~.Ny P. NAUSER -1
mommy.. SNASSOCK
PATRICK S~ KENNEY
CRAIG A. SLAYER
STEPHEN C. SARNES
MARGARET LILLIS SNAJCEUM
JAMES N. C@S.RIPF. III
KNETH W. APRIGANG
ALSERT J. SAUIN@
moss.? L. GAI.GRAITH. JR.
ROT A. MIDRA
R@GERP. COMINSHY
CATHERINE HAMRMENL
WILLIAM P. CuMMINGS
MANY U. CASEY
THOMAS P. EMAS
HARRY C. WERNER
TIMOTHY I.. KANE
PETER ~. POWERS
JAMES P. OOMAGALSGI
ERIAN S. KNAUTH

p

-
I-

4

0 4
Dear Mr. Brown:

As I indicated during our telephone conversation earlier
today, your letter of August 6, 1991, a copy of which is attached,
was received in our office on Friday, August 9, 1991 but was not
opened by me until yesterday afternoon, since I was out of town on
Friday and Monday.

(%4
Therefor, as we discussed, I am treating your letter, for

purposes of the response time set forth therein, as having been C)
received on Tuesday, August 13, 1991.

Additionally I would respectfully request that the normal ~
15 day response time set forth in your letter be extended by an
additional 20 days since I will be out of the office for
approximately one week at the end of August and Messrs. McGuire and ui
Gaughan will only be available on a limited basis during the next
two weeks because of pre-existing business and vacation related
commitments.

Consequently I would appreciate your confirming that we
will have 35 days (rather than 15 days) to respond to your August
6, 1991 letter. You may do this, if you so desire, by signing and
returning the additional copy of this letter which I have provided

0
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SAPERSTON & DAY, RO.

James Brown, Esq.
August 14, 1991
Page 2

for that purpose in the self addressed stamped envelope which I
have enclosed for your convenience.

If for some reason you are unable to grant the extension
which I have requested, I would appreciate your promptly advising
us of this fact so that we can make every effort to comply with the
original 15 day response time set forth in your correspondence.

In the interim, should you have any questions or
comments, please contact me.

uly yours,'2 $7
ck A. Wolf

- FAW/ljj
Enclosure
cc: Mr. Frank J. McGuire

Kevin P. Gaughan, Esq.

e4

0
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FEDERAL ELECTION COMMISSION

WASHINGTON, DC 20*3

August 30, 1991

Frederick A. Wolf, Isq.

Day, w.c.
One Fountain Flaxa
Buffalo, Rev York 14203-1486

U: MUR 3242
-Sr. Frank 7. NeGuire
-Kevin P. Gaughan for Congress
Comaitte. and William F Matthews, Jr.,
as treasurer

Dear Mr. Wolf:
('4

This is in response to your letter dated August 14, 1991,which we received on August If, )R91, r.quest(nq an extension
0 of 20 days to respond to Cemission fiading~ in the above citedmatter. After considering the Circumstances presented in your
- letter, Z have granted the requested extension. Accordingly,

your response is due by the close of business on September 13,
1991.

If you have any questions, please contact James Brown, the
o attorney assigned to this matter, at (202) 219-3690.

Sincerely,

c~~n

L aEAssistant General Counsel
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Re: MUR 3242
Mr. Frank J. McGuire
Kevin P. Gaughan For
Congress Committee
BCO4 343

Dear Mr. Brown:

This correspondence is intended to respond to Chairman
McGarry's letter of August 6, 1991, a copy of which is attached as
Exhibit A.

Although Chairman McGarry's letter requested a response
within 20 days of receipt, I have attached as Exhibit B a letter
from Ms. Lisa E. Kline, Assistant General Counsel, extending the
time period for our clients to respond to September 13, 1991.

Based upon the findings set forth in Chairman McGarry's
letter, previous conversations with your office and extensive
discussions with our respective clients, we wish to make the
following comments and/or observations on behalf of both Mr.
McGuire and The Kevin P. Gaughan for Congress Committee:

1. Since it now appears that there may be a conflict
in our representing both The Kevin P. Gaughan for
Congress Committee and Mr. Frank J. McGuire, we have
notified Mr. Gaughan that we are withdrawing as
counsel to The Kevin P. Gaughan for Congress
Committee, a fact which we have also confirmed by
a letter to both Kevin P. Gaughan and William F.
Matthews, Jr., Treasurer of The Kevin P. Gaughan for

-l
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SAPERWYON & DAY. RC.
James Brown, Esq.
September 11, 1991
Page 2

Congress Committee. It is our understanding that
The Committee will respond independently to Chairman
McGarry's August 6, 1991 letter within the ti..
frame set forth Ms. Kline's correspondence.

2. Following a detailed review of Chairman McGarry's
letter and the Factual and Legal Analysis attached
thereto, our client, Mr. Frank J. McGuire, has
expressed a desire to pursue pre-probable cause
conciliation and has authorized us to request such
pre-probable cause conciliation on his behalf.
Consequently we ask that you consider this letter
as a written reQuest by Mr. McGuire to pursue Pr.-
probable cause conciliation with the Commission.

3. In support of our client's request for pre-probable
cause conciliation and either no or a very nominal
civil sanction, we have attached as Exhibit C a

1', letter from Manufacturers and Traders Trust Company
date August 30, 1991 to The Kevin P. Gaughan for
Congress Committee indicating that the $10,000 loan
which Mr. McGuire allegedly guaranteed on behalf of
the Committee has now been paid in full. We have

(%4 also attached as Exhibit D an affidavit from Mr.
Gaughan indicating that neither The Committee nor
our client intended to violate the Federal Election

o Campaign Act of 1971 as amended (the Act).
4. We would ask that your office and the Commission in

assessing, reviewing and considering what sanctions
or penalties should be assessed against our client
take notice of the fact that candidate Kevin P.
Gaughan was a practicing lawyer, licensed in the
State of New York and before various Federal courts.
As such our client was entitled to rely and did rely
upon Mr. Gaughan 's representation that the actions
which Mr. McGuire engaged in, with the blessings of
Mr. Gaughan, his Committee and the highly regulated
Manufacturers and Traders Trust Company, were
permissible and legal under all Federal and state
laws and regulations, including the Act.

5. The fact that Mr. McGuire's actions subsequently
turned out to be prohibited by the Act places him
in a position of considerable embarrassment since
his good samaritan willingness to guaranty a loan
for Mr. Gaughan's Committee (upon request from Mr.
Gaughan) was based to a great extent upon his belief
that Mr. Gaughan, his Committee and the lender (who
has significant experience in the area of advancing
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funds to political candidates and their committees)
were aware of the law in this area and would not
ask him to engage in an illegal act.

5. Mr. McGuire's desire to pursue and submit to the
pre-probable cause conciliation is conditioned upon
his understanding that the alleged violation does
not constitute a criminal act and would give rise
solely to civil sanctions.

I will await your conclusions regarding the ability of
our client to submit to pre-probable cause conciliation and would
encourage your office to recOmmend, and the Commission to consider.
the ultimate assessment of either no fine or a minimal fine against
Mr. McGuire under the circumstances.

Should you desire additional information to facilitate
your further reviev of this matter, please contact me.

Very truly yours,

ck A. Wolf
FAW/l jj
Enclosures

o cc: Mr. Frank J. McGuire
Kevin P. Gaughan, Bsq.
William F. Matthews, Jr.



FEDERAL ELECTION COMMISSION
WAS.IINGrON.oc 2O4Eu)

August 6, 1991
Frederick A. Wolf, Bsq.
Saperston & Day. P.C.
Goldos.e Center
One Fountain Plasa

NRut tab, New York 14203-1466

33: NUR 3242

as treasurer Co ~aress
-Mr. Frank 3. McGuire
Committee and William F. Matthews. Jr.,

Dear Mr. Wolf:

On April 3, 1991, the ftdetal Eleptipa Commission mtified* your clients, R~. Frank 3, NcGsit, tb. Kevin F. Ga~ghan for
Congress Committee med WIIlI F matthews, Jr.,~s tr*arn.rec,
of a compZaint. allegiap vio)atio.s of certain sections of theFederal Ulection CampaiW Let of 1971, as amended (the Act).
A copy of the cemplaint was forwarded to your clients at that
time.

o upon further review of the allegation, contained in thecomplaint, and information supplied by you, the Commission, on
July 31, 1991, found that there is reason to believe the
Kevin P. Gaughan for Congress Committee and William F. Matthews
Jr., as treasurer, violated 2 U.S.C. S 441a(f), a provision of
the Act. On that same date, the Commission found that there is
reason to believe that Frank J. McGuire violated
2 U.S.C. S 44la(a)(l)(A), also a provision of the Act. The
Factual and Legal Analyses, which formed the bases for the
Commission's findings, are attached for your information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against your clients. You may submit
any factual or legal materials that you believe are relevant to
the Commission's consideration of this matter. Please submit
such materials to the General Counsel's Office within 15 days ofreceipt of this letter. Where appropriate, statements should be
submitted under oath.

In the absence of any additional information demonstrating
that no further action should be taken against your clients, the
Commission may find probable cause to believe that a violation
has occurred and proceed with conciliation.

If you are interested in pursuing pre-probable cause



4 * 494 .4

RUM 3242
Frederick A. Wolf, Isq. 

~

Page 2

conciliatton. you shoZd s@ request iR writing. SOc 11 C.P.U.S 111.16(4). upon receipt of th. request, the OfT~e of the
General Couniel viii make recoendtins to the Commissioneither proposing an agreement in settlemest of t~ae matter or
recommendUag deeflaing that pre-probable caiso conciliation bepursued. lb. O~tice of the Geneval Cou~sel n.y recommend that
pe-probable ca~,e conciliation not be ektred into at this timeso that St may complete Its investIgation of the netter.Further, the Coisuign will sot ewftertaio tequests for
rre~Probable caue* conciltation after brists on probable cause

maiLed to the rtsposdwwt

Requests tqr extenstou~ of tim~ viii not be routinelygranted. 3equee~s must be made in writing at least five daysprior to tho due dt* of the r.poss. aa~ ~*pcif to good pause
t be ~~n.~etod. :~ additios. the @E5i~ee ~fths GemetalCounsel orimsttly qrili *nt ~ie ~wue~ue.~ey~b days.

Ibis netter ~riU remain COSraqeuj £4 Se ee~rdamcg with 44949a2 u.s.c. ~ *37 (a)(4)tnp n~ 437gta1412) (LI. 2ess y*u notifythe Coinission In wri ti~g that you wish the ~t~er to be mide
'4'public.

If you have any questions please contact James Crown, the
attorney assigned to this matter, at (202) 37*'4300.o

Enclosures
Factual a Legal Analyses (2)



RESPONDENT:

FEDERAL ELECTION COIISSIOU

FACTUAl, £30 LESM. ANALYSIS

Frank J. RcGuire ISUA: 3242

The Federal Election Campaign Act of 1971, as amended ('the

Act'), defines a contribution as "any gift, subscription, loan,

advance, or deposit of money or anything of value made by any

person for the pucj~e of influencing any election tot Federal

office.' 2 U.S.C. S 431(SI(AJ(i). Such contributions are

limited by the Act touot~more than *1,0W from may ia4ividual

with re*p~ct to any el*ction for Federal office.

2 U.S.C. S 441a1a)(l). Commission regulations define a loan'

as 'a guarantee eadorseinnt, and any tber form ofeecurity.'
11 C.F.R. S l00.7(a)(l)(i). That same section of the Commission

regulations goes on to provide that '(a) loan which exceeds the
contribution limitations of 2 U.S.C. S 441a and 11 CFR Fart 110

shall be unlawful whether or not it is repaid.'

11 c.i.a. S l00.7(a)(l)(i)(A). Section 441a(f) of the Act

provides that no candidate or political committee shall

knowingly accept any contribution in violation of the

contribution limits of Section 441a.

As part of the Kevin P. Gaughan for Congress Committee's

reporting obligations, both the 1990 Post-General Election

Report and the 1990 Year End Report reflect a loan guarantee

made by Frank 3. NcGuire for $10,000.

Respondents counsel submits three alternative arguments in

support of the position that the loan guarantee does not justify
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further action by the Commission. First, counsel argues that

because the guarantee is pr@hibited under federal law, it is not

legally binding upon RcGvite, and should not be considered a

contribution in excess of the limitations contained in the Act.

Second, counsel asserts that due to full disclosure the

Committee lacked any intent to evade the provisions of the Act,

and thus no civil penalty should be assessed. Third, counsel

contends that the Cosmittare bee ~6tigM.4 the vIolation b~r

reducing the outstanding obliigation by $5,000 and that it

continues te reduce the debt, thus voluntatily curing' the

violation. As 0Acs..dbelov, each of tbes~ arg.w*uats fails to ->

vitiate U r~pbu~I. violation, and aoa obviates the nee for

Commission .wI.v~t action.

Counsel for tespoadmats relies upon the wording of the
0% Commission regulations at Section l00.7(aUl)(i)(c) to maintain

0
that no violation has occurred because Mr. NcGuire was never '1
liable for greater than $LOOO of the guarantee. Section

lOO.7(a)(l)(i)(C) states in part:

Except as provided in (D), a loan is a
contribution by each endorser or
guarantor. Each endorser or guarantor
shall be deemed to have contributed that
portion of the total amount of the loan
for which he or she agreed to be liable
in a written agreement. . . .

Counsel cites several cases supporting the proposition that

agreements against public policy and/or illegal agreements are

void and unenforceable, even when a party to such an agreement

is ignorant of the fact that it contravenes the law. Nero
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counsel points out that the bank was on notice that the debt was

incurred by the Committee, and thusthe bank should have known

that the guarantee was in e*cess of the Act's contribution

limits. Counsel then *C9U@5 that because the guarantee was in

violation of the statute, it vas void a*d unenforceable, and as

such Er. Mcuite 'did not effectively agree to be liable

in excess of the contribution limitations of the FUCA . .

Counsel's argut is circular and ignores the true emphasis of

Secti@n lOO.7(a)(l)(i)(C), which is on the act of 'agreeing to

be liable.' ?tiere is so question that Mr. Reuire agreqd tobe

liable an a loan gearantor for an a~ouat in eacees ef $l@@@. in

~ 0 violation of the act and Coimission regulations.

Therefore, there is reason to believe that Frank J. NeGuire

violated 2 U.S.C. S 441a(a)(l)(A).

0
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asswoewuwrs, Kevin P. Gaughan fr compress sad RU!: 3242
William F. Matthews, Jr., as treasurer

The Federal Election Campaign Act of 1971, as amended ('the

Act), defines a contribution as 'any gift, subscription, loan,

advance, or deposi~ of mosey or anything of value made by any I
person for the purpos. of influencing ny election for Federal

office.' 2 U.S.C. S 431(S)(A)(iP. Such coatributioss are

limited by the &~t t4 Aot mo~ ~bau $2@O@ from any individual

with repect t@ a~y electiom to: Fe~re1 office.
2 #.S.C. S 441a1a)(Z). ~tssios regelatioms define a 'loan'

as 'a guarantee. endorsemat, a~ esy ther form of security.'

11 C.?.!. S 100.7(a)(1)(i). That same section of th Commission

regulations goes on to provide that '[si loan which exceeds the
0

contribution limitations of 2 U.s.c. 5 441a and 11 Ct! Part 110
shall be unlawful whether or not it is repaid.'

11 COFOR. S l00.7(a)(l)(i)(A). Section 441a(f) of the Act

provides that no candidate or political committee shall I

knowingly accept any contribution in violation of the

contribution limits of Section 441a.

As part of the Kevin P. Gaughan for Congress Committee's

reporting obligations, both the 1990 Post-General Election

Report and the 1990 Year End Report reflect a loan guarantee

4-

made by Frank 3. RcOuire for $10,000.
Respondents counsel submits three alternative arguments in

support of the position that the loan guarantee does not justify

II

1
i~. I
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further action by the Commission. First, counsel argues that

beceus. the guarantee is prohibit.4 under Lderal law it is not
legally binding upon NeGuire, and should not be considered a
contribution in excess of the limitations centained in the Act.

Second. counsel asserts that due to full disclosure the

Committee lacked any intent to evade the provisions of ~. Act,

and thus n cliii penalty should be assessed. Third, Counsel

contends that the Gomejitee bin. ~9a&ed ~.he viia~ion by

reducing the outstanding obligation by $5,~ and that it

continues to reduce the debt, thu voluata4ly curing the
violatlos. M discused 'below. such of theei b*umeata *ails to
vitiate the orlgfaal violation, and some *vi*ts the need for
Commission enf@r~esent action.

Counsel for respondents relies upon the wording of the
Commission regulations at Section lOO.7(a)~l)(i)(C) to maintain

0
that no violation has occurred because Kr. RcGuire vas never
liable for greater than $1,000 of the guarantee. Section

l00.7(a)(l)(i)(C) states in part:

Except as provided in (D), a loan is a
contribution by each endorser or
guarantor. Each endorser or guarantor
shall be deemed to have contributed that
portion of the total amount of the loan
for which he or she agreed to be liable
in a written agreement. . .

Counsel cites several cases supporting the proposition that

agreements against public policy and/or illegal agreements are
void and unenforceable, even when a party to such an agreement
is ignorant of the fact that it contravenes the law. Nero
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Counsel points out that the bank was on notice that the debt was
incur red by the Committee and thus the ~aa~r should have known

that the guarantee was in eacess of the Act's contribution
limits. Counsel then argues that because the guarantee was in
violation of the statute, it was void and unenforceable and as

such Kr. RcGuire 'did not effectively agree to be liable . .

in exeess of the contrAbsatioa limitations of the Vsca . .

Counsel's ai~g~aaM is circular and ignores the true emphasis of
Section lOO.7(a)(l)(i)(C~, which is on the act of 'agreeing to
be liable. There is ~ pestion that Mr. Reuire agr#ed t* be

tI~
lim~bl. as a Usa g#araetr for an simt in excess of $1.OOO, in

* violation of the Act aid Cmiss is. regulatims.

__ Therefore, there is reason to beli~ve that the Kevin P.

Gaughan for Congress Committee and William F. matthews Jr., as
treasurer violated 2 U.S.C. S 441a(f). A

0



4 A'w~ -~1I~ ELECTION COMMISSION
ASNINGTON. DC 20*3

'a"
*'~uU~ JUg ~

fte4e~tck A. wolf. 3q.
~ one DOy. ?.C.

Centr
~ie t~uat~Un ?lasa
suff&lo. New York 14203-1466

33: RUR 3342 ~@ re
am~g. ftank
-U.vtn P. Ga~ahan f*r Congress
ca~ft~.. and mui.. v. matthews. Jr.,
as treasurer

Dear ur. Wolf:

~ia is in rsp.swe t t4tter datd Limpet 14. 1991.

which ~ reon~~ op A~St e:tension
Zett#t. i ~ above citedattq~f1wup ~ ~ cimin~anton4w@onnte4 £nxsrqste*si.ua. Ac.cdinrt.resps. is d~ by the clue. of business 0* Septeer 13.

0 if you have any quest~oas. pZease contact Jams Drown, the

o attorasy auia~ to this netter, at (202) 219.m36~.

Sincerely,

0

CJ ~ein
Assistant General Counsel

r
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Kevis P. Siughas FOr Compess
432. LE~ssbsre bad
K~wg, NV IWS

RE: L.~~~stiKSS1MSWNSt @1~1V5

Dear Oh'~. 6a

As of tadijs dst~ Nw *~'i ,eIevmmcd ~ms4 Lou is the *lti.sl
pipeips~ mist 9W $1~W. to Kevin bugh. Fw Cmgress has bus
paid is NH.

I5ap~S3I1int1y~S weeb, the original D~
y' ettontios.

Thank you.

Very trUly YOUVS,

MANUFACTURERS AND TRADERS TRUST COMPANY

Unto, st~ed paid,

Aims E. Brovitz
Banking officer

AEB:st

7 -~

~Msw~w~ ~dww ~ -
Or MIT Pgm. 9uU~. ~w~rk 4~-239
(716) 842-4200 Px (716)8424426

WSSWnWSW 'v~i Convimrcaui Bwiung D.pu1rnen~

August SOUr 1991

*1
<4

~ 4
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~ Nm Yak. ~.uurdiniw~i ~ PdWd Us~~Cp~Ad of

1WL - ~misd Ww 'Ad3).

2. ~i or abeef No'! 1, 191S. ~ c.~m. bwow~ PciO

from N & T kuk, as eyIdmc.d by ?romiy Note No. fl315 (the 4ob).

Payaeat of the Not. W ginamid by W Preok J. M~Gdre.

S At ~me It.. of ~ complalat fi)e~ 1,11W Nt~a1 3qubMcan

Ca.~ussIsml C~mrnLtWsi the Ind.btsd of tRw C.minMSs. as evidmcsd

bythe Nate wee paid down te $UOO.

4 M of the darn. hereof, the indebtedmm .,~.d by th Note

his baa dhcuiarpd Ia lb utilrety. (See hIIt A .~.d hares..)

5. At the tim, of the uouilm of the Note, both 11 Coumlernas

ad I oinves ma: m insa uu~u umux. umu0uu5

-J

~ -~*, 
*.
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KEVIN P. GAUGHAN
AWCEY AY LAW

4)55 LANK SNORE ROAD
4AMSURG. NEW YORK 14075

71@4274OS

September 12, 1991

. RED! tYtiF!S(RA~E~IC12'I (~ot*ttsSSSN

9ISEPI7 Aflh~II~

m FN~RAL ~S

Jumes Br~mn, Esq.
Office of the General Cowasel
Federal Election Commission
999 E. Street, t4.W.
Washington, D.C. 2(M63

Re: WR 3242
Kevin P. Gin~wi for C~x~ress Cittee

as tremmirer (the )
I~ar tSr. Bux~wa:

i-,i --
.O ~

This letter, along with each exhibit attached hereto, shall serve
as the response of the Ccinitte to Qtaimn John Warren NcGerry's
letter dated Ai~ust 6, 1991.

Q~aii:man MoGerry's letter, a copy of i.hich is attached hereto as
Exhibit A, wss eddressed to Saperston & Day, a firm that served as A

0% c~rnsel to each of the Committee eM Mr. Frank J. M~zire. As ofSept~r 11, 1991, Saperston & Day withdra, as cos.msel to the Committee
o so as to avoid any potential conflict of interest or appearute of suchconflict of interest. Accordingly, the Committee has authorized me to

represent its interest in this matter.

Based upon the finding set forth in Qisirman McGarry's letter,
detailed discussion of such findings with William F. Matthews, Jr.,
treasurer of the Committee, and previous telephone conferences with your
office, the Committee has expressed a desire to jxirsue pre-probable
cause conciliation. Kindly consider this letter as written request by
the Committee to pirsue pre-probable cause conciliation with the Federal
Election Ccnunission (the "Commission" or the "FEC?').

In support of the Committee's request for pre-probeble cause
conciliation and either no or nominal civil sanction, I wish to make the
foll~iing comments and observations:

1. As of A~ust 30, 1991, the indebtedness evidenced by
Promissory Note No. 0131675 dated November 1, 1990, executed
by myself on behalf of the Committee and guaranteed by Mr.
Frank J. McGuire, had been discharged in its entirety
(please see letter dated A~ust 30, 1991 from Minmifacturers
Tr u~rs Trust Company to the Committee attached hereto as
Exhibit B.)



James Brown, Esq.
September 12, 1991
Page Two

2. 1 attach herevith as Exhibit C an exacuted, acknowledged
affidavit of myself stating, mng other things, that a) theCommittee had no knowledge that this trarwaction would violate
a regulation promilgated wider the Federal Elaction CuqwignAct of 1971, as amended, aix! this lacked any inteitto commit aviolation; b) the Committee disclosed this transaction in
accorduace with both the intent aid widerlying spirit of FECrules; in several telephone conversations with FEC staffmumbers immediately after consummation of the transaction, no
indication was given to the Ccuuaittee that the FEC would takeaction with respact to the transaction; and c) no action was
taken watil axh time that the Rep~ilican NationalCongressional Committee, acting t~,on instrw~tion of my former
opponent, filed a cczq~laint, nd at itkla tiaae the C~aitLee s
indebtedness was $5 ,OOO.

3. I would respactfully repust that your office aix! theCommission, in assessing, reviewing, aid c~xmidering i*aatsautions or penalties should be assessed against theCommittee, take notice of the facts and coits set forth
herein.

I shall aeait your coiw~lumion with respect to the ability of theCcmmmittee to sa*~mit to pre-probable cause coixiliation aid respectfully
wic~wage your office to recmend, aid the Commission to consider, an0% ultimate asseument of either no fine or a miniamel fine against the
Committee wider the circumetances.

0
If you have any Cpestions or comments with regard to any of the

foregoing, or desire additional information, kindly contact me.K
KPG/jw
Att.

CC: William F. Matthews, Jr.
Frederick A. Wolf, Esq.
Mr. Frank J. McGuire



'~ 'I ~ 2TT~ -' I-
a ~

FEDERAL ELECTION COMMISSION
WASHINGTON. DC 20*3

August 6, 1991
Frederick A. Wolf, Ksq.
Saperston ~ Day, P.C.
Goldome Center
One Fountain Plaza
Buffalo, New York 14203-1486

33: NUE 3242
-Mr. Frank J. ReQuire
-Kevin P. Gaughan for Co,~ress
Committee and mlliam F. Matthews, Jr.,
as treasurer

0 Dear Mr. WoUg

0. April 3, 1991, the te4eral Eleetion commission notified
Jyur clients, Mr. Frank J. ReQuire, the Kevin P. Gaughan forCongress Cinitte and Villtam F. Matthews, Jr., as treasurer,

of a complaint allegi a, violations of certain sections of theFederal Election Campaign Act of 1971. as amended ('the Act).(4 A copy of the complaint was forwarded to your clients at that
time.

o Upon further review of the allegations contained in thecomplaint, and information supplied by you, the Commission, onJuly 31, 1991, found that there is reason to believe theKevin P. Gaughan for Congress Committee and William F. MatthewsJr., as treasurer, violated 2 U.s.c. S 441a(f), a provision ofthe Act. On that same date, the Commission found that there isreason to believe that Frank 3. McGuire violated
2 U.S.C. S 441a(a)(lJ(A), also a provision of the Act. TheFactual and Legal Analyses, which formed the bases for theCommission's findings, are attached for your information.

Under the Act, you have an opportunity to demonstrate thatno action should be taken against your clients. You may submitany factual or legal materials that you believe are relevant tothe Commissions consideration of this matter. Please submitsuch materials to the General Counsel's Office within 15 days ofreceipt of this letter. Where appropriate, statements should be
submitted under oath.

In the absence of any additional information demonstrating
that no further action should be taken against your clients, theCommission may find probable cause to believe that a violation
has occurred and proceed with conciliation.

If you are interested in pursuing pre-probable cause
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A

MUR 3242
Frederick A. Wolf, Isq.
Page 2

con@iliation, you should so request in vriting. Dee 11 C.F.R.
S 111.10(d). Upon receipt of the request, the Off~e of theGeneral Counsel viii make re~omaend.tioas to the Commissioneither proposing an agreemeM in settlement of th. matter or
recommending declining that pre-probable cause conciliation bepursued. Ike Office of the General Counsel may recommend that
pro-probable cause conciliation not be entered into at this time
so that it may complete its investigation of the matter.
Further, the Commission viii not entertain requ..t~ for
pro-probable cause conciliation after briefs on probable cause
have been mailed to the reepondent.

Requests for euteusioms of time viii not be routinely
granted. Requests must ho saGe in writing at least five days

- prior to the due date od ~e re~pinw ami sineeiflo geed eammemt be demasatrateg. ?~ ~tti@e. the OttI.. if the GesetalCounsel ordimarily will set give erteosiome bep~od 30 days.
This Satter will Wia ooefideatial In accordance with

2 U.S.C. U 437g(a)(4)i5)aamd 437g(a)(4)r(4, unless you notify
the Commission in writ imp that pus wish t~ inttet to ho made

Zf you have amy quection., please contact james Brown, the
attorney assigned to this matter, at (102) 376-6200.

o
Sincerely, 4

0

hn Warren NcGarry

airman

Enclosures
Factual & Legal Analyses (2)
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Miniu$ecturus w~ 1~adsr Th Cw~iw~j
One M&T Plaza, BuffIo, New York 142O~3-2399
(716)842 4200 Fac4716)842-4426

Wss~n New ~brk Cm~ ~-I~ Oupmtmww

Aupast 30, 19,1

Kevin P. Gaughan For Ceimpess
4325 Lakoshere Need
N~urg, UT 14075

E: Loam Accet MISSIISW/Ust. ifisip,

Dear Kr. Gingham: -

As of todays ~t. the abs~o u'ofermac.d b~ teem, Ia the original
principal inesat o~ $3,SW, to Kevin Baugham For Ceqiws has been
paid in full.

Iaapp~oxIuet.ly t meks, the original Demni Note, st~ed paid,
to yOu' attention.

Thank you.

Very truly yours,

MANUFACTURERS AND TRADERS TRUST COMPANY

L4 & ~

Anne E.
Banking
AEB:st

, I

-i
Brovi tz
Officer

C,. 4

K'



w w
4

FEDERAL ELECTION COMMISSION

NATIONAL REPUBLICAN
CONGRESSIONAL COMMITTEE

Complainant

KEVIN P. GAUGHAN FOR MUR 3242

CONGRESS COMMITTEE

Respondent

STATE OF NEW YORK)
)

COUNTY OF ERIE )

KEVIN P. GAUGHAN, being duly sworn, deposes and says:
I

1. The Kevin P. Gaughmn for Congress Committee (the

'Committee'), respondent In this matter, was formed for the purpose of

raising funds for my campaign for the United States Congress, 31st DIstrict,

State of New York, in accordance with the Federal Election Campaign Act of

1971, as amended (the 'Act').

2. On or about November 1,1990, the Committee borrowed $10,000
from M & T Bank, as evidenced by Promissory Note No. 0131675 (the 'Note').

Payment of the Note was guaranteed by Mr. Frank J. McGuire.

3. At the time of the complaint filed by the National Republican

Congressional Committee, the indebtedness of the Committee as evidenced

by the Note was paid down to $5,000.

4. As of the date hereof, the indebtedness evidenced by the Note

has been discharged in its entirety. (See Exhibit A attached hereto.)

5. At the time of the execution of the Note, both the Committee

and I believed that the financial arrangement as structured, including
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guarantee of the Note by Mr. McGulre, complied with the Act.

6. Accordingly, neither the Committee nor I ever advised Mr.
MeGuire with respect to the Act or 1t potential application to this financial
arrangement, or that his guarantee of the Note would constitute an alleged

violation of the Act.

7. To the best of my knowledge, Mr. MCGULt possessed no

knowledge that his guarantee of the Note would constitute an alleged

violation of the Act or the rules and regulations promulgated thereunder.

8. In accordance with reporting requirements set forth In the Act,

the Committee disclosed to the Federal Election Commission (I~MCW or the

Commlsslon) a) the Note, and b) Its guarantee by Mr. McGulre In each of

the 1990 Post-General Election Report and the 1990 Year End Report.

9. On or about December 4,1990, Mr. Kevin Kevin R. Safley,

Reports Analyst with the FEC, spoke with me In an informal telephone

conversation. He advised me of the existence of Sections 431(S)(A)(l) and

441a(aX1) of the Act. Mr. Salley stated that the Committee may be In
violation of these provisions. I advised Mr. Salley that a) the Note had been

0 palddownto$5,OOOandb)Ilntendedtodischargethebalanceof the

Indebtedness as soon as possible. Mr. Salley then stated that he felt that the
Commission would take no action with respect to this matter so long as the

Committee discharged the indebtedness.

10. The Commission took no action until such time as the National

Republican Congressional Committee, acting upon instructions from my

former opponent, Mr. L. William Paxon, filed its la

Subscribed and sworn to before
me this ~ day of September, 1991.

O~AmZ~2LA~ k~.
6r~~ .IOe4~ W. ULLS, AU~'j

mumhab -~
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In the Ratter of )

?.Gai~h F. a for Comress ~ MUR 3242 SEISNIVERatthm, Jr,, as treasurer )

Frank 3. R~uire

inina~ COSL'5 =1Cm?
I * 3&C

On July 31, l,~l, Commission found reason to believethat the Kevin F. Gaubaa for congress Committee and William F.

tn 5atthevs Jr., as treawrer ('the Committee'). violated

~0 2 U.S.C. £ 441a(f) b~ accepting am ezceamive contribution made

is the form of a $1#,ff joint loam ~aramtee by the candidate

and Frank 3. Rosire. On that sam date, the Commission found

reason to believe that Frank 3. RcGuire violated

2 U.S.C. S 441a(a)(1)(A) for making an excessive contribution as
a result of that loan guarantee. 4

The Office of the General Counsel has subsequently received

responses from Kevin P. Gaughan and counsel for Frank 3.

0 NcGuire. In these communications each respondent requests

pre-probable cause conciliation.

II. £mmLYSIS

Neither respondent in this matter denies violating the

Federal Election Campaign Act of 1971, as amended ('the Act'),

but rather each asserts certain factors mitigate their

respective violations. In the response filed on behalf of Prank

3. NcGuire, Counsel asks no civil penalty or a minimal penalty

:i~ ~
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be assessed based on the following: Mr. MeGuire believed the

candidate would not ask him to engage in an illegal act and thus

Mr. NcGuire had no intent to violate the Act; and the guaranteed

loan has now been paid in full. See Attachment K. The loan

repayment is confirmed by Counsel's submission of a letter from

Manufacturers and Traders Trust Company to the Committee

indicating that the $10,000 loan has nov bean paid in full. See

Attachment I at 13. Regarding Mr. Mcuire's intent, counsel

posits that Mr. Rcuire was entitled to rely upon Mr. Gaughan

becaus, he is a licensed and practicing attorney in the State of

New York with apparent emperiesce in campaign funding.1 Counsel

claims his client's reliance was further bolstered by the

willingness of the highly regulated Manufacturers and Traders

C~I Trust Company to enter into this loan guarantee.

04 Mr. aughan asserts in his response that the loan in
0 question has been repaid; that neither he nor the Committee had

any intent to violate the Act; that the Committee fully

disclosed this transaction; and that he was told by the

Commission's Reports Analysis Division (RAD") that the

Commission would take no action so long as the Committee

1. Counsel suggests his client actually relied on
Mr. Gaughan's affirmative representations that the loan
guarantee in question was permissible and legal. However,
Mr. Gaughan avers in an affidavit attached to the McGuire
Response that neither the Committee nor Mr. Gaughan advised
Mr. Mcuire regarding the Act or the rules and regulations
promulgated thereunder. Attachment I at 15. Mr. Gaughan does
aver that to the best of his knowledge Mr. McGuire did not know
that the loan guarantee might constitute a violation of the Act.
Ed.
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discharged the indebtedness.2 Hr. Geughan asserts that these
factors justify the imposition of no or minimal civil penalty

being levied upon the Committee. Mr. Gaughan avers in his
affidavit that at the time of the loan he and the Committee
believed the loan arrangements complied with the Act.
Attachment II at 6 - 7. The Gaughan Response further posits
that the COmmittees dsire to act in accordance with the intent
end underlying spirit of the £ct is displayed by its disclosure
of the loan sad the guarantors on the Committee's 1990 j
lost-General and £090 T9er Und Report.

N
tI) lbs Co~~e.## 2909 ~er ~ 39.rt SheV5 that the
0 CIttm 414 Ia fat ~pog off $5,009 ma the loam is question

prior to eoe~er SI, 1000, ubich is within the 60 day period K.
established at 11 c.I.a. S £fl.3b3. Th.e remaining $5,000
portion wag st~1l jf*tly guaranteed with the candidate;

0 Mr. Neuire therefore guaranteed *2.509. Cinission contributor

records indicate that Mr. *csire contributed an additional $250
toward the general election campaign of Kevin P. Gaughan. When

this $250 contributio, is combined with the $2,500 loan
guarantee the result is that Hr. RcGuire exceeded the $1,000

contribution limit by $1,750.

2. The SAD staff person involved confirms the conversationwith Kr. Ganghaa, hat notes that this conversation preceded thefiling of the complaint is this matter and was based upon theunderstanding that the Cemmittee had already paid off $5,000 ofthe jointly guaranteed $10,000 loan.
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1.
Coagrees
prior te

Eater isto conciliation with the Kevin?. Ganyhan for
Comittee and Wifliam F. Uatthews Jr.. as treasurer
a finding of probable cause to believe.

2. Enter into comoiliatiwa with Frank 3. RcGuire prior toa finding of probable cause to believe.
3. Approve the attached proposed conciliation agreements

and the appropriate letters.

Lawrence N. Noble
General Counsel

_______________ BY:
Date S * em

Associate General Counsel
Attachments
I. NcGuire Request for conciliation
II. Gaughan Request for conciliation
III. Proposed Conciliation Agreements (2)

Staff assigned: 3. Albert Brown

O~4

0
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TO:

F~M:

OATh:

SUEJICT:

FEDERAL ELECTION COMMISS)ON
WASWt4C10% 0 C ~

LAWRENCE N * NODLE
GEVUAL COUNSEL

MARJORZE V. ZIHOWS/SONNIE ~. P'AISO0~'
COUIZSSZON SEcRETARY

DECEMBER 19. 1991

MUR 3242 GENERAL COUNSEL' S RE~ORT
DATED DECEMBER 12, 1991.

The above-@ept±oned docu~ut was ctculat~4 to the

Cotsetoa os ?usday, Dec. 17, 1991 at 11:00 a.m.

Ob3ecttoa(s) have been received from ?he Coinisstoner (s)

as indicated by the name Is) checked below:

Comiss toner Aikens

Coissioner Elliott

Comissioner Josef tak

comissioner McDonald

Coinissioner ~4cGarry

Coissioner Thomas xxx

This matter will be placed on the meeting agenda

for Tuesday, January 7, 1992

Please notify ~s who will represent yo~ar Division before the

Comission on this matter.

0

4,

"~



BEFORE THE FEDERAL ELECTION COMMISSION

In the Ratter of

Kevin P. Gaughan for Congress
Committee and William F. Matthews,
Jr., as treasurerg
Frank 3. ReGuire.

) NUR 3242
)
)
)
)

CERTI FICATIOW

I, Rarjorie V. ginons, recording secretary for the

Federal 3lection Commission executive session on

January 7, l9~2, do hereby certify that the Commission

decided by a vote of 6-0 to take the following actions

in NUR 3242:

1. Enter into conciliation with the
Kevin P. Gaughan for Congress
Committee and William F. Matthews,
Jr., as treasurer, prior to a
finding of probable cause to believe.

2. Enter into conciliation with Frank 3.
McGuire prior to a finding of probable
cause to believe.

(continued)

0

0

c~4

0



rederal Election Commission
Certification for MM 3242
January 7 1992

Page 2

3. Approve the proposed conciliation
agreements and the appropriate
letters as recommended in the
General Counsel's report dated
December 12, 1,91,

Cinissi@ners Likens, Elliott. RcDonald, meGarry.

Potter. and Yhoas voted affirmatively for the decision.

Attest:

J~Io~1~
Date

cretary of the Commission

0



FEDERAL ELECTION COMMiSSION

AWl!? WASN~GTON. D~C. 3*
January 16, 1992

Frederick A. Wolf, Isq.
Sarraton a Day, P.C.

Center
One Fountain Plaza
Duffalo, U.!. 14203-14S6

33, MM 3242
irank 3. NcGuliO

Dear Sr. Wolf:

reames to believe that Sr ftahJ.UW4e vIoIatW2 ~SC.
S 443t&)4&~IAP * At yout re~St~ os.ihmaty 7, 1193, the
Cies~o. dt.zm~Lned to ~ter at ona dIr,#ted
tovazda reaching a cemciliati are~ in sett)*me.t of this
matter prior to a finding of probable ~auee to believe.

Unclosed is a coneiliatlo egrammat that the comission
has approved in settlement of this matter. If your~ client I
agrees with the provisions of the enclosed agreement, please

*~ return ~ ~ vith the civil penalty, tO the

Comaission. In light of the fact that conciliation
negotiations, prior to a finding of probable cause to believe.

O are limited to a maximum of 30 days, you should respond to this
notification as soon as possible.

If you have any questions or suggestions for changes in the
agreement, or if you vish to arrange a meeting in connection
with a mutually satisfactory conciliation agreement. please
contact me at (202) 219-3400.

Sincerely.

M.

Dawn N. Odrowski
Attorney

Inclosure
Conciliation Agreement
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FEDERALELECTION COMMISSION
A5Wt4GTO64~ DC. 343

January 16, 1992

Kevin P. Gaughan. Isq.
4335 Lake Shore Koad
Namburg, 3.?. 14075

lEt RU 3242
Kevin P. Gaughan for

Cong tess Coittee and
Willi~5 F. RAtth@V5, Jr.,
as treasurer

Sear Er. Gaughass

On July 31, 191, t~e Federel Sleatias Cemission found
reeam to believe that Kvin P. ughea fr Coetens Cittee
ad william ~* uttbews. Jr.. sa treasurer, violated 2 U.S.C.
S 441a(f). At your rquest. @2 Jsnuary 7. 1992, the Comissiota
determined to enter into aegotiatioma dIrected towards reaching
a conciliation agreement in settlement of this matter prior to a

0 finding of probable cause to believe.

o Enclosed is a conciliation agreement that the Comission Ii ~
has approved in settlement of this matter. If your clients
agree with the provisions of the enclosed agreement, please sign
and return it, along vith the civil penalty, to the Commission.
In light of the fact that conciliation negotiations, prior to a

ca finding of probable cause to believe, are limited to a maximum
of 30 days, you should respond to this notification as soon as

0% possible.

If you have any questions or suggestions for changes in the
agreement, or if you wish to arrange a meeting in connection
with a mutually satisfactory conciliation agreement, please
contact me at (202) 219-3400.

Sincerely,

Dawn N. Odrowski
Attorney

Enclosure
Conciliation Agreement
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331033 ?33 FEDIRAL EL3CT!O3 0NhPi4SJ~%
- '~J

In the Ratter of )
I

Kevin F. Gaujban for Congress I MW
William F. Matthews )

Jr., as treasurer I
I

Frank 3. McGuire I

GUISMAL COUNSEL' S 33103?

I. 3&CKG~D

On July 31. 1991. the Commission found

that Kevin F. Gaughan f9r congress Committee
LI)

Matthews Jr.. as treasurer (tbe Committee')

S 441a(f) by accepting an excessive contribul

consisting of a dirct contribution and a $14

CI by Frank 3. McGuire. Os the same date, the 4

0% reason to believe that Mr. McGuire violated ~

0
S 441a(a)(l)(A) for making an excessive conti
January 7, 1992. the Commission decided to eu

with both Respondents prior to a finding of j

believe.

II. ANALYSIS

A. Conciliation Agreement with Comitti

1 3243

eason to believe

and William F.

violated 3 U.S.C.

~iou of $9,250.

1.000 loan guarantee

ommission found

Z U.S.C.

~ibution. On

~ter in conciliation

probable cause to

me



~: ~ w

00 21

0



~m3~m

5. CasciZiettos Aumesat with Costtibmtor

N

(%4

0

I
I
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'0

0

III. 33CW1330azogw

1. Accept the attached conciliation agreement with Revin P.Gaughan for Congress Committee and William F. Matthews Jr.,as treasurer, and close the file with respect to them.

I

I



4. Approve the appropriate letters.

Lawrence 3. Noble
General Counsel

BY:

Miocilte General Counsel

Attachments
1. Coinltte9 s s1~ne4 conclltatlon agreement.
2. NcGutre~s conaterproposal and check.
3. Mew coaateroffer to UcOuSre.

Staff Persoaw S. i

Date

0

0

4

I
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FEDERAL ELECTION COMMISSION
WASHINGTON. DC ZO4b3

NINOMIIDWI

TO:

'RON:

DATE:

sua~ici~

LAWR3NCK N * 305L3
GENURAL COUNS3L

RARJOSU V. 3NNOISS /A aCAcE
~OI9!35ION 53C33!ARY

NAY 11. 1992

3242 GAL C~SU. 'S DUPONT
DAfm MA! 5, 1992

The above-cu)tIoeed documast was circulated to the

Commission on SDA~u EAT 6, 1992 at 4:00 p.m.

Objection(s) have b.en received from the

Commissioner(s) as indicated by the same(s) chocked below:

for

Commissioner Aikens

Commissioner Elliott

Commissioner NcDonald

Commissioner NcGarry

Commissioner Potter

Commissioner Thomas

This matter viii be placed
TUESDAY, NAY 19, 1992

on the meeting agenda

Please notify us who viii represent your Division before
the Commission on this matter.

0

N

0

0

(N
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FEUXAL ~
VON

P4A~L ROOM

baD II34M'~iI Tom C~b~A~ ~mc~

:1
Kay 12, 1992

Us. Lois 0. lArDer
Associate General Counsel
Federal Ileottom Commission
999 'u' Street, MW.
Washington, D.C. 20463

a,
RN: IWI 3242

Dear Us. Iamr:
On Nsrd~ 26, 1991, the Uatiomal Republican ConpessiosialN Omittee f lied a o~1a*at afleging oortaia violations of the

fe*wal eleotion isv osmeetming oustributiens in the fg of
loans by the Kevin P. G~aam Compess Omittee. Dsoeipt

- Of the o~1aiut we ~le~ei by the Omission on April 3,
C.4 1991.

Prior to the filing, the Reports Anal~i.s Division, throughnormal o~1iam reviev prosess, not Led the Gangban
o Committee that teviw of its 30 Osy Post-General Report raisedquestions conoeming oertain information. The report and the

response filed b~ the Gaughan FOr Congress Committee indicateunequivocally that the Gaughan Committee has received an
excessive contribution in the form of a loan guarantee for
$10~P000*0O*

The Commission, pursuant to 2 U.S.C. S437g)(a)(s)(a) is
required to complete action on pending complaints within 120
days of filing. Inasmuch as documentation is on file with the
Commission indicating that reporting violations have occurred,
and over a year has elapsed, the Commission is urged to render
a final decision on this matter.

S~el,

Mark Pischea
Deputy Executive Director

320 FV Skeet. &L

~ uom

.2
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FEDERAL ELECTION COMMISSION4I~ WASgNCYOg. D.C. 39613 I4ay 21, 1992

Nc. Nih. ?ischea
Deputy 3zecutive Director
National Republican Congressioflal

Committee
320 First Street, 5.5.
Washington. D.C. 20003

33: 513 3U2

Dear Mr. Fiseheas

This is in response to your letter dated May 13, 1992 in A

The Federal Ilection Campaign Act of 1971. as maded 'the
you urge the Cmission to take final action on the

complaint filed by the National Republican Coagresciomal
COmmittee ('NRCC) on March 26. 1991.
Act') prohibits any person from making public the fact of anyinvestigation by the commission, prior to
closing the entire file in the matter, unless the parties being
investigated have agreed in writing that the matter be made
public. See 2 U.S.C. S 437g(a)(4)(B) and S 437g(a)(12)(A).
Because there have been no vritten agreements that the matter be
made public, we are not in a position to release any information

at this time.

As you vere informed by letter dated April 3, 1991, please
be assured that we vill notify you as soon as the commission
takes final action on your complaint.

Sincerely,

I
- .- 4-

Dawn N. Odrovski
Attorney



537033 TEl FEDERAL ILECTIOW CONRISS ION

In the Netter of )
)Kevin P. Gauyhan for Congress committee )

V. Matthews, Jr., as )
treasurerg

Frank J. Neuire. )

RUE 3242

CUE?! FICATIOW

I, Narj@rie V. linens, recording secretary for the

Federal Election commission executive session On Nay 19,

1991. do hereby certify that the Coi~aioa took the

following actions in 3342:

1. Failed in a vote of 3.3 to peas a notion to

a) Accept the conciliation agreement with
Kevin 1. Gaughan for Congress Committee
and William F. Natthevs, Jr. as
treasurer, and close the file with respect
to them.

b)

C)

d) Close the file.

e) Direct the Office of General Counsel to
send appropriate letters pursuant to the
actions noted above.

Commissioners Aikens, Elliott, and McGarry
voted affirmatively for the motion;
Commissioners McDonald, Potter, and Thomas
dissented.

(continued)

~r)

e4

0%

0
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Federal 3lection Commission
Certification for RUE 3242
May 19. 1992.

Page 2

2. Decided by a vote of 6-0 to take the
following actions in RUN 3242:

a) Accept the conciliation agreement vith
Kevin P. Gaughan for Congress Committee
and William V. Matthews, Jr., as
treasurer, and close the file with
respect to them.

b)

c)

4) Approve the appropriate letters as
reo.enied in the GeReral Counsel' s
report dated Ray S. 1992.

Cmissioners Likens, 3lliott, McDonald,
RcGarry, Potter, and ?hoinas voted
affirmatively for the decision.

Attest:

Mar ore * ons
ecretary of the Commission

0

Date

'7A '4



331033 TUE FEDERAL BLECTIOW COUKISSZOU

In the Ratter of
)

Kevin P. Gaughan for Congress ) RUR 3242
Committee and William F. )
Ratthevs Jr., as treasurer )

COUCZLIATI05 AGREEUENT

This matter va~ initiated by a sii~v1; svnrn, ani not~r!~ed

complaint by Charles Leonard. as Political Director of the

National Republican Congressional Committee. The Federal

Election Commission (Commission') found reason to believe that

the Kevin ?. Gaughan for Congress Committee and William F.

Matthews Jr., as treasurer, ('Respondents') violated

2 U.S.C. S 44la(f).

o NOW, THEREFORE, the Commission and the Respondents, having

participated in informal methods of conciliation, prior to a

finding of probable cause to believe, do hereby agree as

follows:

I. The Commission has jurisdiction over the Respondents and

the subject matter of this proceeding, and this agreement has the

effect of an agreement entered pursuant to 2 U.s.c.

S 437g(a)(4)(A)(i).

II. Respondents have had a reasonable opportunity to

demonstrate that no action should be taken in this matter.
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II! Respondents enter voluntarily into this agreement with

the Commission.

IV. The pertinent facts in this matter are as follows:

1. The Kevin P. Gaughan for Congress Committee is

a political committee within the meaning of 2 U.S.C. S 431(4).

2. william r. Matthews Jr. is the treasurer of the Kevin P.

Gaughan for Congress Committee.
I

3. Pursuant to 2 U.S.C. £ 441a(a)(l), no person shall make

contributions to any candidate or his or her authorized political

committee with respect to any election for Federal office which,
0

in the aggregate, exceed $1,000.

4. Pursuant to 2 U.S.C. S 431(8)(A)(i),a contribution is

- defined as 'any gift, subscription, loan, advance, or deposit of

money or anything of value made by any person for the purpose of

influencing any election for Federal office.'
0

5. Commission regulations at 11 C.F.R. S lO0.7(a)(l)(i)

define a "loan" as "a guarantee, endorsement, and any other form

of security."

6. Pursuant to 2 U.S.C. 5 441a(f), no candidate or political

committee shall knowingly accept any contribution in excess of the

limitations imposed by 2 U.S.C. S 441a(a)(l).

7. Pursuant to 11 C.F.R. S 103.3(b)(3) the treasurer of a

candidate's authorized political committee must refund,

redesignate, or reattribute excessive contributions within sixty

(60) days from the date of receipt.



w *
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1
8. In addition to a cash contribution of $250, Respondents

accepted $10,000 from Frank J. NcGuire through a loan guarantee.
9. Respondents repaid the loan as follows: (1) payments of

$5,091.67 were made prior to December 31, 1990 and (2) the
remainder of the loan was paid on or about August 30, 1991.

V. Respondents accepted an excessive contribution in the
amount of $9250 from Frank 3. McGuire, in violation of
2 U.s.c. S 441a(f). Respondents contend the violation was not

knowing and willful.

VI. Respondents will pay a civil penalty to the Federal
Election Coinission in tbe amount of One Thousand light Hundred
Dollars ($1,800), pursuant to 2 U.s.c. S 437g(a)(5)(A), such

- penalty to be paid as follows:

1. One initial payment of $750 due on Ray 15, 1992;
2. Thereafter, beginning on June 1, 1992, three (3)

0
consecutive monthly installment payments of three hundred fifty
dollars ($350) each;

3. Each such installment shall be paid on or before the
o. first day of the month it becomes due;

4. In the event that any installment payment is not received
by the Commission by the fifth day of the month in which it
becomes due, the Commission may, at its discretion, accelerate the
remaining payments and cause the entire amount to become due upon
ten days written notice to the Respondents. Failure by the
Commission to accelerate the payments with regard to any overdue
installment shall not be construed as a waiver of its right to do 7

so with regard to future overdue installments.
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VII. The Commission, on request of anyone tiling a complaint

under 2 U.S.C. S 437g(a)(l) concerning the matters at issue herein

or on its own motion, may review compliance vith this agreement.

If the Commission blieves that this agreement or any requirement

thereof has been violated, it may institute a civil action for

relief in the United States District Court for the District of
*~1

Columbia. <4

VIII. This agreement shall become effective as of the date

that all parties hereto have executed same and the Commission has
~

approved the entire agreement.

IX. Respondents shall have no more than 30 days from the

date this agreement becomes effective to comply with and implement 'p

- the requirements contained in this agreement and to so notify the

Commission.
04 X. This Conciliation Agreement constitutes the entire

o
agreement between the parties on the matters raised herein, and no
other statement, promise, or agreement, either written or oral,

N
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made by either party or by agents of either party9 that is not

contained in this written agreement shall be enforceable.

FOR ?H3 COMMISSION:

Lawrence N. Noble
General Counsel

5?:

Associat~ General CoQusel

C, -, ~minm~

Date

Date

c~4

0

f'J
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FEDERAL ELECTION COMMISSION
WASHINGTON. DC 2O~3

June 2, 1992

John 3. Curran, Ksq.
Albrecht, NaGuire, Heffern & Gregg, P.C.
2100 Empire tower
Buffalo, 3ev York 14202-3763

RI: RUK 3242
Kevin ~. Gaughan for

Congresa Committee and
William F. Matthews, Jr.,
as treasurer

Dear Er. Curran:

On Ray 19. 1992, the Federal Election Commission accepted
the signed conciliation agreement submitted on behalf of your
clients, Kevin v. Gaughan for Congress committee and William F.

C~4 Matthews Jr., as treasurer, in settlement of a violation of I
2 U.S.C. S 441a(f). a provision of the Federal Election CampaignAct of 1971, as amended. Accordingly, the file has been closedo in this matter as it pertains to your clients.

This matter will become a part of the public record within
30 days after it has been closed with respect to all other
respondents involved. If you wish to submit any factual or
legal materials to appear on the public record, please do so
within ten days. Such materials should be sent to the Office of
the General Counsel. Please be advised that information derived
in connection with any conciliation attempt will not become
public without the written consent of the respondents and the
Commission. See 2 u.S.C. S 437g(a)(4)(B). The enclosed
conciliation i~ieement, however, will become a part of the
public record.

The Commission reminds you that the confidentiality
provisions of 2 u.s.c. ss 437g(a)(4)(B) and 437g(a)(12)(A)
remain in effect until the entire matter has been closed. The
Commission will notify you when the entire file has been closed.
In the event you wish to waive confidentiality under 2 U.S.C.
S 437g(a)(12)CA), written notice of the waiver must be submitted
to the Commission. Receipt of the waiver will be acknowledged
in writing by the Commission.
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Page 2

Enclosed you will find a copy of the fully executed
conciliation agreement for your files. Please note that the
second installeent of the civil penalty is due on or before
June 1. 1992. and the remaining two Payments are due on or
before the first of July and August, respectively. If you have
any questions, please contact me at (202) 219-3400.

Sincerely,

4~\

Dawn ft. Odcowski
Attorney

Enclosure
Conciliation Agreement

0

(%4

0
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RE.C.

TER v3563AZ. ~

Zn the Ratter of SEII1lV~
)

Kevin P. Gaughan for Congress ) RUN 3242
Conaittee and Willian F. Ratthevs )
Jr.9 as treasurer

)
Frank 1. RcGuire )

Gmai. c~sm.' s PZVOET

I * DK3CUSSI

Attached is a conciliation agremnt which has been signed

by Frederick A. Wolfe, counsel for Respondent Frank .7.

Rcuire. Attaobaent 1 at 3-S. Mr. NeGuire made an excessive

contribution of *9~25O to the Kevin P. Gaughan for Congress

comittee ('the Camittee') consisting of a direct contribution

and a $10,000 loan guarantee.

C~4

0

0

Respondent has sent two checks totaling $l~8O0 in full

payment of the civil penalty. Attachment 1 at 6-9.

I!. 33CWUhU~TIOf8

1. Accept the attached conciliation agreement with
Frank .7. RcGuire.
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2 Close the fi1@.

3. Approve the appropriate letters.

Lavrence K. Noble
General Counsel

Date
Attachment

1. CGncLiLaLioa Ag;oGa.nt and civil penalty ch@cks

Staff a.i~ned: Dawn u. Odroveki

~itr~eraicounsei

0

0
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33V0RE THE FEDERAL ELECTION COMMISSION

In the Eatter of
)

Kevin P. Gaughan for Congress ) NUN 3242
Committee and William F. Matthews, Jr.,
as treasurer.

CERTIFICATION

I. Marjorie W. ~inons, Secretary of the Federal Election

Commission, do hereby certify that on July 14, 1992, the

Commission decided by a vote of 6.0 to take the following

actions in KIN 3242:

1. Accept the conciliation agreement with
Frank J. RcGuire, as recommended in the

(I General Counsel's Report dated July 6, 1992.

2. Close the file.
0 3. Approve the appropriate letters, as

recommended in the General Counsel's Report
dated July 8, 1992.

0
Commissioners Aikens, Elliott, McDonald, McGarry, Potter,

and Thomas voted affirmatively for the decision.

Attest:

Date
Secret ry of the Commission

Received in the Secretariat: Thurs., July 09, 1992 5:29 p.m.
Circulated to the Commission: Fri., July 10, 1992 11:00 am.
Deadline for vote: Wed., July 15, 1992 4:00 p.m.

bj r
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FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20*3

July 16, 1992

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Charles Leonard Political Director .0

National Republican CongressiQnal Committee
320 FJ:at St.., S.E.
Washington D.C. 20003

o RE: flUX 3242
0. Dear Mr. Leonard:

This is in reference to the complaint you tiled with theFederal Election Co~ssion on March 26, 1991, concerningreceipt of an excesaive contribution by Kevin P. Gaughan for
Congress Committee and William F. Matthews Jr., as treasurer('the Committee'), in the form of a loan guarantee by Frank J.
MeGuire.

0 The Commission found that there was reason to believe
the Committee violated 2 U.S.C. S 441a(f) and Frank J. NcGuireviolated 2 u.s.C. S 441a(a)(l)(A), provisions of the Federal
Election Campaign Act of 1971, as amended, and conducted aninvestigation in this matter. Conciliation agreements signed by

C'4 the Committee and Mr. McGuire were accepted by the Commission on
May 19, 1992 and July 14, 1992, respectively. Accordingly, theCommission closed the file in this matter on July 14, 1992.Copies of these agreements are enclosed for your information.

If you have any questions, please contact me at (202)
219-3400.

Sincerely,

Dawn N. Odrovski
Attorney

Enclosures
Conciliation Agreements (2)

cc: (w/o enclosures)
Mark Pischea, Deputy Executive Director
NRCC
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FEDERALELECTION COMMISSION
-j

WGTOV4. DC 20*3

July 16, 1992

John N. Curran, Ksq.
Albrecbt, NaGuire, Meffern & Gregg, P.C.
2100 Umpire ?over
Suffale, New York 14292-3783

33: MUK 3242
Kevin P. Gaughan for

- ~omgress Cinittee and
William?. Ustthevs, Jr.,
as treasurer

Dear Nr. Curran:

This is to advise you that this entire matter is nowclosed. The confidentiality provisions at 2 U.S.C
S 437g(a)(12) no longer apply and this matter is now public. Inaddition, although th. complete file must be placed on the 2o public record within 30 days, this could occur at any timefollowing certification of the Commission's vote. If you vishto submit any factual or legal materials to appear on the publicrecord, please do so as soon as possible. While the file may beplaced on the public record before receiving your additionalmaterials, any permissible submissions will be added to the
public record upon receipt.

If you have any questions, please contact me at
(202) 219-3400.

Sincerely,

~iuri ySfg

Dawn N. OdrovakiAttorney



FEDERAL ELECTION COMMISSION W

* . WASHINGTON. D.C 20*3

July 16, 1992

Frederick Wolf, Esq.
Saperston & Day: P.C~
Goldome Center
One Fountain Plaza
Buffalo. N.Y. 14203.1486

RE: NUN 3242
Frank 3. RcGuire

Dear Mr. Wolf:

On July 14, 1992, the Federal Election Commission accepted
the signed conciliation agreement and civil penalty sUbmitted on
your client's behalf in settlement of a violation of 2 U.S.C.

0 s 441a(a)(l)(A), a prov.,ion of the Federal Election Campaign

o Act of 1971, as amended (the Act). Accordingly, the file has
been closed in this matter.

The confidentiality provisions at 2 U.s.c. s 437g(a)(12) no
O longer apply and this matter is nov public. In addition.

although the complete file must be placed on the public record
within 30 days, this could occur at any time following
certification of the Commission's vote. If you wish to submit
any factual or legal materials to appear on the public record,
please do so as soon as possible. While the file may be placed
on the public record before receiving your additional materials,
any permissible submissions will be added to the public record
upon receipt.

Please be advised that information derived in connection
with any conciliation attempt will not become public without the
written consent of the respondent and the Commission. See
2 U.S.C. S 437g(a)(4)(B). The enclosed conciliation agreement,
however, will become a part of the public record.



m

Frederick wolf, Req.

Page 2

Rnclosed you will find two copies of the fully executedconciliation agreement for your files. If you have anyquestions, please contact me at (202) 219.3400.

Sincerely,

~%4t*YtR ()&&~Y~~'Dawn N. Odrovski
Attorney

gnclosure
Conciliation Agreement

* A

0

0
I

r~4



331033 733 FUD33AL 3LCYIOU COSIU!SSKOU

In the Matter of )
) NUt 3242Frank 3. RcGuire )

COUCKLIAYIOU AG3Z3USW

This matter was initiated by a signed. svorn, and notarized

complaint by Charles Leonard, as Political Director of the

National Republican Congressional Committee. The Federal Election

Commission (Commission) found reason to believe that

Frank 3. NcGuire, (lespondent) violated 2 U.S.C.

S 441a(a)(l)(A).
qqw

0 ~. T3UR3FOBU the Commission and the Respondent, having
participated in informal methods of conciliation, prior to a

- finding of probable cause to believe, do hereby agree as follows:

I. The COmmission has jurisdiction over the Respondent and
0% the subject matter of this proceeding, and this agreement has the
0 effect of an agreement entered pursuant to 2 U.S.C.

S 437g(a)(4)(A)(i). A
0

II. Respondent has had a reasonable opportunity to

demonstrate that no action should be taken in this matter.

III. Respondent enters voluntarily into this agreement with

the Commission.

IV. The pertinent facts in this matter are as follows:

1. Frank 3. RcGuire is a person within the meaning of

2 U.S.C. S 431(11).

2. Pursuant to 2 U.s.c. S 441a(a)(l), no person shall make

contributions to any candidate or his or her authorized political
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committee with respect to any election for Federal office which,

in the aggregate, exceed $1,000.

3. Pursuant to 2 U.S.C. S 431(S)(A)(i), a contribution is

defined as "any gift, subscription, loan, advance, or deposit of

money or anything of value made by any person for the purpose of

influencing any election for Federal office."

4. Commission regulations at 11 C.F.l. S l00.7(a)(l)(i)

define a "loan" as "a guarantee, endorsement, and any other form

of security."

5. Pursuant to 11 C.F.3. S l03.3(b)(3) the treasurer of a

candidate's authorised political committee must refund.

redesignate or reattrtbute excessive contributions within sixty

(60) days from the date of receipt.

6. Zn addition to a cash contribution of $250, Respondent

contributed $10,000 to the Kevin P. Gaughan for Congress Committee

o general election campaign through a loan guarantee.

V. Respondent made an excessive contribution in the amount

O of $9,250 tovard influencing an election for Federal office, in
(N

violation of 2 U.S.C. S 441a(a)(1)(A). Respondent contends the
violation was not knowing and willful.

VI. Respondent will pay a civil penalty to the Federal

Election Commission in the amount of one thousand eight hundred

dollars ($lSOO), pursuant to 2 U.S.C. S 437g(a~(5)(A).

VII. The Commission, on request of anyone filing a complaint

under 2 U.s.c. S 437g(a)(l) concerning the matters at issue herein

or on its own motion, may review compliance with this agreement.

If the Commission believes that this agreement or any requirement

thereof has been violated, it may institute a civil action for



relief in the United 8t~t~~ District Court for the District of

Columbia.

VI!!. This agreement shall become effective as of the date

that all parties hereto have executed same and the Commission has

approved the entire agreement.

IX. Respondent shall have no more than 30 days from the date

this agreement becomes effective to comply with and implement the

requirements contained in this agreement and to so notify the

Commission.

X. This Conciliation Agreement constitutes the entire

agreement between the parties on the matt*rs raised herein, and no

other statement, promise, or agreement, either written or oral,

- made by either party or by agents of either party, that is not

contained in this written agreement shall be enforceable.

o FOR Till CONN!S8IOU:
Lawrence N. Noble

General Counsel

(~4

t~L &

Jo II~LEIWL

BY: ________________________ _______________________

Associate General Counsel

ition) ATTORNEY RESPONDENT

June 25, 1992
Date
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TO: Philomena Srooks .4

Accounting Technician

130K: Virginia Whitted
OOC. Docket ~

3505e0 reference to the above check in the amount of$ * the NUR number is ~ and in the name of
UVTF77~UGKAN FOR CONGRESS eM!77 The account into
vhich it should be deposited is inGicated below:

ludget Clearing Account COOC). 9573875.16

XXX Civil Penalties Account. 95-1099.160

Other: ________________________
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FEDERAL ELECTiON COMMISSION
WA$~INCTOE4. D.C 20*3

3~1y 17, 1992

Virginia Whitted
OGCU Dochtt

1~U: Philommna Sreokw
Accountia, ?e#haician

O~4 SU~3Cts e~ta~ q~aint*ow~ for Fuads Received

~
________________________, check number
.. w.saco~ he cc ~kZ~L~ sad in thehek and aI~y cor
was forwarded. 11 ease indicate below the account into which
it should be deposited, and the MM number saG name.

0 mmmmmmmmminmmmm~mm mummmm~

Philomena Brooks
Accounting Technician

(N FROM: Virginia Whitted
OGC, Docket

In reference to the above check in the amount of
$ 350.00 , the NUR number is 3242 and in the name of

K~VIt4 k'. GAUGHAN FOR CONGRESb L.UflhhZLLLZU2he account into
which it should be deposited is indicated below:

XXX Budget Clearing Account (OGC), 95F3875.16

Civil Penalties Account, 95-1099.160

Other:

Jialy 20,1992
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CUTIvzus NAZI.
-R a~csrn ~
John N. Curra4, Req.Albrecht, ReQuire, EqIfern a Gregg, P.C.
2100 inupire foyer
luftalo, Mew York 14202-3783

BR; N~$ 3243o ~ Gewiphee Ler
cbgree. Co~itt.e

6 Vt24~S V. Matthews,
tr., as t*asvv*t LvDear Mr. Cu~raa,

On June 1, 1992. the Federal titetion Commission andyour clients. Kevin P. Gaughan for Congress Committee andWilliam F. Matthews, Jr., as treasurer, entered into aconciliation agreement in settlement of a violation of 2 u.s.c.o S 441a(f). According to the agreement, your clients wererequired to pay a civil penalty of One Thousand light HundredDollars ($1,800.00). The conciliation agreement provided forinstallment payments, vith the first payment of Seven HundredFifty Dollars ($750.00) due on May 15, 1992, and threeconsecutive monthly payments of Three Hundred Fifty ($350.00)each due on the first day of each successive month through0 August 1, 1992.

According to Commission records, your clients' lastpayment of $350 for the month August has not been received.I advised you of this delinquency in an August 11, 1992 phoneconversation and you said you would contact Mr. Gaughan. As oftoday, my subsequent phone calls to you have not been returnedand the payment is still delinquent. Please be advised that,pursuant to 2 u.s.c. s 437g(a)(5)(D), violation of anyprovision of the conciliation agreement may result in theinstitution of a civil suit for relief in the United StatesDistrict Court. Unless we receive the payment immediately, wewill recommend that the Commission tak. the appropriate action.

i ~
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If y~ ~ coaM.ui.weit.~evt~ ~t La ertor. ftIf you have any q~aest1ons. pleas, contact me at (202) 219-3400.
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