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Dear Madam Chairman: 2

United States Senate Select Committee on Ethics Supplemental ~d
Procedural Rule 8(a) provides that whenever the Committee determines
by majority vote that there is reason to believe that a violation of
law may have occurred, it shall report such possible violation to
the proper state and federal authorities.
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Pursuant to this Rule, the Ethics Committee herewith encloses
for your attention a copy of its Report to the United States Senate
in the investigation of Senator David F. Durenberger. The
enclosures include a copy of the evidence introduced at, and a
transcript of, the Committee’s June 12 and 13, 1990 adjudicatory
hearings, and memoranda submitted to the Committee by counsel for

Senator Durenberger.
Cgrdially,
(]
arren B."Ru n

Vice Chairman

With best regards,
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INVESTIGATION OF SENATOR DAVID F. DURENBERGER

Jury 20 (legusiative day, Jury 10), 1990.—~Ordered to be printed

Mr. HeuriN, from the Select Committee on Ethics,

submitted the following

REPORT

To accompany S. Res. 311]

The Select Committee on Ethics, having considered an original
Resolution, reports favorably thereon and recommends that the
Resolution do pass.

Pursuant to Article I, Section 5, Clause 2 of the United States =
Constitution, S. Res. 338 (88th Congress). as amended. and Rule f)
of the Committee's Supplementary Procedural Rules, the Select

Committee on Ethics submits this Report in support of its recom-
mendation to the Senate that Senator Durenbe.;=r be denounced.

I. ProcEDURAL HisTORY /

27, 1988, the Committee received a complaint /
-pmlt nator David Durenberger from 39 members of the Min- /
nesota Bar. The complaint alleged that the Senator had violated

hnnndruh-mhmtheCommtuauurudmu.mpnnthmugh
an arrangement he had with a publisher, Piranha Press. The com-
plaint was referred to the Senator for response on October 28, 1988.
The complaint and the Senator’'s response were considered
Committee, which voted unanimously on March 1, 1989 to
with a Preliminary Inquiry into the issues raised therein. fol-
dny.SenatorDurenbergerw-advnedthnmh i
be undertaken, and he pledged and has since his
camplete cooperation.
Committee staff attorneys conducted the Preliminary Inquiry
with the assistance of three investigators from the Office of Special
mo:'lg:pd e Gen:lr:dl b Senanumberpr e
were provi v tor
wtheCommtteurequut Subpoenaawenmndnndrmﬂl
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were obtained from the publisher and others. Attorney-<client privi-
leges were waived by the Senator and the publisher, and records
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and testimony were provided by attorneys for the Senator and the
pu?hh:hézhminee staff reported the results on the Preliminary In-
quiry on June 19, 1989. On the basis of that report, the Committee
unanimously concluded on August 3, 1989 that the evidence provid-
ed “‘reason to believe” that possible violations within the Commit-
tee's jurisdiction may have occurred. The Committee also retained
Special Counsel, Robert S. Bennett, to assist in conducting an Ini-
tial Review.

Following his August 3, 1989 designation as Special Counsel, Mr.
Bennett conducted an extensive examination into the facts. Sena-
tor Durenberger ap personally before the Committee on Feb-
ruary 8, 1990. On February 6. 1990 and February 20, 1990 Special
Counsel submitted reports on the Initial Review.

On February 22. 1990, the Committee determined that there was
“gubstantial credible evidence which provided substartial cause” to
conclude that there were possible violations of law or Senate Rules
within the Committee's jurisdiction. or that there was possible con-
duct which may reflect upon the Senate. Accordingly, the Commit-
tee voted unanimously to conduct an Investigation pursuant to
Committee Rule 5. Senator Durenberger was promptly notified of
the Committee’s decision. By letter dated March 1. 1990. pursuant
to Committee Rule 5ic), the Senator was formally notified of this
decision and was provided with a description of the evidence. The
Committee's Resolution and letter are attached as Appendix A to
this Report.

Specifically, the Committee resolved that there was substantial
credible evidence providing substantial cause for the Committee to
conclude that violations within the Committee's jurisdiction may
have occurred. as follows:

1. Senator Durenberger may have violated the honoraria limits
established by 2 U.S.C. 31-1 and 2 U.S.C. 441i by accepting pay-
ments in excess of such limits as consideration for speeches or ap-
pearances during calendar years 1985 and 1986.

2. Senator Durenberger may have violated the provisions of
Senate Rule 34 (The Ethics in Government Act of 1978, as amend-
ed) by failing to report in his financial disclosure reports for calen-
dar years 1985 and 1986 the acceptance of reimbursement for the
necessary expenses of travel undertaken in connection with ap-
pearances related to Piranha Press.

3. Senator Durenberger may have converted a campaign contri-
bution to personal use in violation of Senate Rule 38, paragraph 2.
and may have failed to report and deposit a campaign contribution
in violation of Section 434(bX2) of the Federal Election Campaign
Act and FEC regulations. by transferring to Piranha Press Inc. a
$5,000 check made out to “Durenberger for U.S. Senate.”

4. Senator Durenberger may have violated 40 U.S.C. 193d and
the Senate Rules Committee’s regulation prohibiting the commer-
cial use of Senate space, when he was paid an honorarium or other
fee for six ? ces in Senate controlled space subject to the
statutory an gulel Committee prohibition.

5. Senator Durenberger may have accepted gifts of ground trans-
portation (limousine service) in the Boston area in violation of the

MPogment 2
(a7 c)2s)




Senate Gifts Rule 135) during 1985 and 1986, in connection with
personal travel to Concord, Massachusetts.! )

[n December 1989, new allegations concerning Senator Duren-
berger's ownership and use of a Minneapolis condominium ap-
peared in the Minnesota press. Following the publication of these
reports. the Committee unanimously voted to initiate a Prelimi-
nary Inquiry concerning the condominium matter, and so notified

the Senator. e
Special Counsel submitted his Final Re&ort c8m lt‘.?h&) PTr‘;lexmmarry
¢ ini tter on May &, ! L
Inquiry into the condominium m‘:—m'med e s B “mreaﬁe ;

the Committee unanimously dete _ e
uial credible evidence providing substantial cause to conclude that
there was ible umproper conduct which may reflect upon the

Senate by Senator Durenberger. and possible violations of laws or
Senate Rules within the Committee’s jurisdiction.

Specifically. the Committee resolved on May 9. 1990 that there
was substantial credible evidence providing substantial cause for
the Committee to conclude that violations within the Committee's
,-unsdxction may have occurred, as follows:

Senator Durenberger may have abused his United States
Senate Office and misused United States Senate funds
through a pattern of improper conduct which has brought
discredit upon the United States Senate. Such conduct
may have included the submission of misleading travel re-
imbursement vouchers to the Senate Disbursing Office, the
misrepresentation of the ownership of the property for
which he was claiming lodging reimbursement and the
backdating of real estate transactions and certain docu-
mentation relating to those transactions.

Senator Durenberger also may have violated certain pro-
visions of the Ethics in Government Act relating to the ad-
ministration of his qualified blind trust, including those
provisions relating to communications regarding the trust
and its assets.

Senator Durenberger was notified of the Committee’s decision
immediately thereafter. Pursuant to Committee Rule 5(c), the Sen-
ator was formally advised of this action by letter dated May 14,
1990. The Committee's Resolution and letter are appended hereto
as Appendix B.

The Committee, therefore. announced on May 9, 1990 that the
condominium matter also would be the subject of an Investigation.
The Committee further announced that the hearings previously
scheduled to begin on June 12, 1990 would include all matters
under Investigation. On May 16, 1990. the Committee heard fur-
ther argument from the Senator's counsel, and on May 17, 1990
Senator Durenberger again appeared before the Committee to pro-
vide information and respond to questions.

At the same tume. the Committes announced that allegations 1n the onginal complaint con-
cerning the use of S «afl 1n uon with the Senator's books would not

any [nvestigauon becauss of an absence of evidence of iunporper use of mafl. and that allege-
tions about the soucitatyon of before vanous Boston groups also would sot be & part
of any [nvestigation. b an sbeence of enid of improper unfluence.




Because the Investigations regg to both the Piranha Press
and condominium matters were concerned with possible discipli-
nary action against Senator Durenberger, the hearings held on
June 12 and June 13. 1990 were conducted as “ dicatory” hear-
ings pursuant to the Committee's SupRlemental Rule 6
(lc). eadnd the procedures specified in Rule 6() were therefore fol-
ow!

Senator Durenberger was accorded all the rights and privileges
guaranteed to a respondent under Rule 6, including the right to
call and examine witness of his own choice and cross-examine
other witnesses. In this case, the Committee subpoenaed all twenty-
five potential witnesses identified by Senator Durenberger, as well
as those thirty-two witnesses named by Special Counsel. At the
close of opening statements in the hearing, Senator Durenberger
waived his right to call and question witnesses, to testify as a wit-
ness, to have further hearings, to cross examine witnesses previous-
ly identified by Special Counsel from whom affidavits had been ob-
tained, and any other due process rights provided by the Commit-
tee's Rules. The Senator, through counsel, requested that the Com-
mittee decide the case upon the written record contained in his and
Special Counsel’s exhibits.?

II. EvipencE GATHERED BY SpeciAL CoUNSEL DURING THE
CoMMITTEE'S PROCEEDINGS

The evidence gathered by Special Counsel and introduced at the
hearing in this matter consisted largely of materials produced vol-
untarily to the Committee by Senator nberger, documents sub-
poenaed from third parties, and witness affidavits. This evidence 1s
summarized in detail in the Report of Special Counsel. The Com-
mittee accepts the findings of Special Counsel, and by unanimous
consent adopts the Report of Special Counsel which is incorporated
herein and attached hereto as Appendix C.

Generally, the evidence shows that in the fall of 1984, Piranha
Press published Senator Durenberger's first book, a collection of
“white papers’ on national defense and security issues entitled
Neither Madmen Nor Messiahs. In April of 1986, Piranha Press
published a second book by the Senator, a collection of speeches on
health care topics entitled Prescription for Change.

In early 1985, Senator Duren r entered Into an agreement
with Piranha Press pursuant to which he made 113 appearances
before various trade associations and other businesses acroes the
country in 1985 and 1986 in promotion of these books. These spon-
soring organizations paid Piranha Press a fee, zPically between
$1.000 and $5,000 plus travel expenses, for the Senator's a -
ance. Pursuant to its agreement with the Senator, Piranha
then paid Senator Durenberger $100,000 in quarterly payments
during the two year period at issue.

The evidence demonstrates that the arrangement between Sena-
tor Durenberger and Piranha Press was not a good faith book pub-

! Prior to wauving hs nghts under the Rules. Sensator Durenberger was

that. although Special Counsel had made s recommendation as to the appropriate sanction. the
Commuttee had made no decumon and was not preciuded from . -
cluding expuison.
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lishing or promotional contnct..t was instead a means of con-
verting into “stipendary income” fees which would otherwise have
been treated as honoraria subject to 2 US.C. §31-1 and 2 USC.
§ 441i. The evidence further demonstrates that the principal pur-
pose of the agreement was not to promote the sale of Senator
Durenberger's books. but was rather to permit the Senator to earn
fees for spanki.ngeenpgemenu. Over the two year term of the ar-
rangement, the Senator’s ‘‘promotional appearances’’ generated ap-
proximately $248.300 in speaking fees. In contrast, Piranha Press
earned onlv approximately 315.500 in book sales during that same
time period.

The evidence further reveals that the Senator's Piranha Press
speeches appear uniformly to have been the result of invitations
extended to the Senator 1n his capacity as a United States Senator
to deliver what would otherwise have been treated as traditional
honoraria speeches. None was the result of invitations to the Sena-
tor to speak about or promote his books. nor were any initiated by

iranha Press.

The evidence also shows that. at the Senator’s direction. his staff
forwarded to the publisher a number of honoraria speech invita-
tions to be handled instead as Piranha Press appearances. In addi-
tion. throughout the term of his agreement with Piranha Press,
Senator Durenberger personally designated as Piranha Press ap-
pearances what were in reality honoraria appearances.

The evidence gathered by Special Counsel reflects that Senator
Durenberger did not mention either his books or his publisher
during a great many of his Piranha Press appearances. Often, in
those instances when he did mention his books, his only reference
was extremely brief or was belittling of the book's contents. The
evidence further demonstrates that on several occasions, groups
before which the Senator made “promotional appearances” were
told that it would not be necessary to display the Senator's books
at his appearance. Moreover. Senator Durenberger made a number
of “promotional appearances’ before health care groups well in ad-
vance of the publication of his book on health care—at the time,
his only published boek was a collection of “white papers” on na-
tional defense issues. The evidence further reflects that the Sena-
tor's Piranha Press speeches were indistinguishable in substance
from his traditional honoraria appearances.

On approximately twenty-three occasions, Senator Durenberger
spoke at an event addressed by other Members of Congress. While
the other Members treated these appearances as traditional hono-
raria events. and reported fees received as honoraria. Senator
Durenberger treated these appearances as Piranha Press “‘promo-
tional appearances.”’

The evidence also shows that on several different occasions,
members of the Senator's staff or a representative of Piranha Press
insisted that a group before which the Senator was to appear pay a
fee in excess of $2.000 for the Senator's appearance. Often, the fee
charged was as high as $5,000.3

1 Sectzon 4411 of the Federal Election Campagn Act :2 U S.C § 4411 profubita the acceptance
of honoranum of more than $2.000 for each appsarance. spsech or articie
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The evidence reflects that payment for these “promotional ap-
mnces by the Senator typically was made directly to Piranha

ess. However, on twentysix occasions sponsoring organizations
paid Senator Durenberger directly. These checks. totalling approxi-
mately $56,000, werera:pociud into the Piranha Press bank ac-
count. Twenty-one of these checks reflected Senator Durenberger s
personal endorsement to Piranha Press. :

Prior to performing any services under his agreement with Pira-
nha Press, Senator Durenberger throul.-gh counsel requested and re-
ceived an advisory opinion from the Federal Election Commission
(“FEC”) stating that income paid to him from the publisher would
be considered a ‘‘stipend” rather than “honorana.” The evidence
reflects that the request for this opinion did not fully disclose or
accurately reflect the terms of the Senator's arrangement with Pi-
ranha, and in fact was highly misleading. Specifically, the request
did not state that the groups before which the Senator would speak
would pay a fee to Piranha Press for his appearance. The request
also did not reflect that the Senator's appearances would be the
result of invitations to deliver traditional ‘honorara” speeches ex-
tended to him in his capacity as a United States Senator.

The evidence further reflects that in 1985 and 1986 the Senator
failed to timely report his receipt of travel expense reimbursement
from forty-three organizations before which he made Piranha Press
and Boston area appearances.* In addition. on six separate occa-
sions in 1985, Senator Durenberger made Piranha Press appear-
ances in United States Capitol and Senate rooms. The sponsoring
organizations paid Piranha Press fees ranging from 3250 to $2.000
for these appearances.

In addition. on December 5, 1986 Senator Durenberger addressed
the annual meeting of the Pathology Practice Association. In con-
nection with this appearance. the Association’'s federal political
action committee sent a check to the Senator’s official campaign
committee in the amount of $5,000, payable to “‘Durenberger for
U.S. Senate.” This campeign contribution was deposited into the
Piranha Press account, from which the Senator was paid by Pira-
nha Press for his '‘promotional appearances.”

As to Senator Durenberger's travel in the Boston metropolitan
area, the evidence demonstrates that in 1985 the Senator began to
have regular meetings for entirely personal reasons with Dr.
Armand Nicholi in Concord, Massachusetts. On eleven occasions in
1985 and 1986 the Senator traveled to Boston to meet with Dr. Ni-
choli in Concord, and later met with a business or other group in
the Boston area. On five additional occasions in 1985 the Senator
travelled to Boston solely in order to meet with Dr. Nicholi in Con-
cord, and did not meet with representatives of any business or or-
ganization. Typically, the Senator travelled from Boston to Con-
cord, and returned to Boston, by rented limousine. The evidence
shows that the cost of this and certain other limousine travel unre-
lated to official business in the Boston area was paid by various

*On July 27. 1989. Senator Durenberger filed amended Financial Disclosure Reports for the
and 1988 caleadar years. 1n whuch he lited rexmbursements of travei expenses recievea
from thirty-aiune organmstions. As of the dats of the heanng in thw matter. however Senator
uwd&?ﬁhmndmﬁmmrmumrwmm
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businesses or organizations with a direct interest in legislation
within the meaning of Senate Rule 35.

Regarding the condominium matter, the evidence reflects that in
1979, Senator Durenberger purchased a one-bedroom condominium
in Minneapolis, Minnesota in which he then staved during his trav-
els to that city. Senator Durenberger has represented that effective
July 28, 1983, he formed a partnership with Roger Scherer, the
»wner of the condominium unit located directly above his. The Sen-
ator and Mr. Scherer each contributed their respective condomini-
um units to this entity Between August 19%3 and March 31, 1987,
Senator Durenberger rented his condominium from the partner-
ship at a per diem rate of 365 Senator Durenberger claimed and
received reimbursement from the United States Senate for his
stavs in the unit.

The evidence demonstrates that the tnership entity was cre-
ated as a means of permitting Senator Durenberger to claim reim-
tursement from the Senate for the cost of renting his condominium
anit. and that Senator Durenberger knowingiy participated in the
sackdating of the partnership transaction ir order to justify his re-
juests for Senate reimbursements. The ewvidence further reflects
that the partnership entity itself was not conceived until the fall of
1983 The documents memonalizing the creation of the partner-
ship. and the transfer of the condominium to the partnership, were
not created or executed until eariv 1984

Even after the formal creation of the partrership, the Senator
heid a significant ownership interest 1n the unit. The evidence re-
flects that with the Senator's knowledge and authorization the
name of the partnership was changed from the “Durenberger-
Scherer Partnership” to the "“703-603 Association.”” As a result, the
Senator’'s ownership interest in the condominium was concealed
from the Senate Disbursing Office.®

The evidence also reflects that in June 1985. the Senator deeded
the condominium to a blind trust. established pursuant to the
Ethics in Government Act. and approved by this Committee in Feb-
ruary 1986. Thereafter. the Senator continued to be an active par-
ticipant in the management of this trust asset. The evidence re-
flects that Senator Durenberger repeatedly consulted the trustee
concerning the condominium. and further that he icipated in
negotiating the sale of the unit to the Independent Service Compa-
ay “ISC"). In addition. Senator Durenberger periodically requested
and received financial information regarding the trust holding.

The evidence also reflects that in June 1987. following the termi-
nation of the partnership. Senator Durenberger's attorney in-
formed hum that he could not opine that the Senator’s claims for
Senate reimbursements for the period from 1953 through March
1987 were proper. Senator Durenberger failed to take any action at
that time to determine the appropriateness of those reimburse-
ments. Senator Durenberger did not undertake such action until
1989. when various press reports questioned these transactions.

The evidence demonstrates that following the termination of the
partnership on March 31, 1987, Senator Durenberger structured a

' We aiso note tnat Senator Durenberger did not dwscioss rus ownersrup interest 1n the part-
~erstup on rus Financiai Disciosure Report
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purported sale of the condominium unit to ISC, a Minnesota busi-
nees operated by Paul Overgaard, the Senator’s personal friend and
1982 &mpmgn Manager. According to Mr. Ove he would
not have entered into this transaction were it not for the Senator's
agreement to rent the condominium from ISC, which both parties
understood would be financed at least in part through Senate reim-
bursements.

The evidence reflects that the condominium sale to ISC was
structured to be “effective” April 1, 1987. The documentation pro-
duced to the Committee in this matter, however, evidences that
ISC was not identified as a potential purchaser until the summer
of 1987, several months after the purported effective date of the
sale. The evidence further demonstrates that the sale was made
retroactive to April 1. 1987 in order to justify the Senator’s claims
of Senate per diem lodging reimbursement for his condominium
stays back to that date. The documentation in this matter also re-
flects that the Senator and Mr. Overgaard agreed that ISC would
reconvey the property to the Senator on demand.

The evidence shows that in December 1987, ISC generated in-
voices for the Senator’'s stayvs in the condominium for the period
from April to October 1957. Based on these newly created invoices,
in December 1987 the Senator claimed Senate reimbursement for
the past lodging costs.

The evidence also shows that the lease agreement between the

— parties, pursuant to which Senator Durenberger was renting the
i property from ISC, was not signed by the Senator until April 1989.
Although Mr. Overgaard repeatedly requested completed documen-
tation of the transaction throughout 1988 and 1989, the letter
agreement memorializing the terms of the sale, the deed and the
" related real estate documents were not delivered to Mr. Overgaard

until October 1989. The evidence further demonstrates that the

™ Senator’s lawyer delayed in completing this paperwork because of
the Senator's own dissatisfaction with the financial terms of the
<G transaction. Moreover, because the necessary documentation was
never filed with the county Registrar of Titles, as of the initiation
> P of the Committee’'s proceedings in this matter ISC still did not hold
& legal title to the property.
— Finally, the evidence in this matter reflects that Senator Duren-
berger claimed and received Senate reimbursement for his condo-
~ minium lodging costs on a fairly regular monthly basis between
February 1988 and November 1989. During this period, however, he
= made only nine lump sum rental payments to & Senator Duren-
berger therefore had the use of Senate reimbursement funds for
M substantial periods of time.
. ITI. SENATOR DURENBERGER'S RESPONSE TO SPECIAL COUNSEL'S
T e EvIDENCE

The evidence introduced by Senator Durenberger during the
hearing in this matter consisted largely of documents also marked
as exhibits by Special Counsel. and affidavits from former staff
members and witnesses to the condominium transaction.

At the hearing, both Senator Durenberger and his counsel ad-
dressed the Committee. Senator Durenberger through his counsel

ATTICHMEVT 2
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admitted that mistakes were mahnd that there have been viola-
tions of rules. The Senator's counsel asserted. however, that the
Senator acted throughout in good faith and upon the advice of law-
vers and other advisors, that any mistakes or violations were the
result of the Senator having been inattentive and unwise, and that
the Senator had no intent to violate the rules.

As evidence that he acted in good faith in entering into his ar-
rangement with Piranha Press, Senator Durenberger emphasized
that he obtained an advisory opinion from the FEC approving the
arrangement and concluding that the income to him from the pub-
lisher would be a “stipend.” not honorarnia. Senator Durenberger
further asserted that he also asked Ethics Committee staff about
the arrangement with his publisher and was told that there was no
problem. if the FEC approved.

The Senator’'s counsel asserted that Senator Durenberger relied
upon his personal attorney, Michael Mahoney. to insure that the

C opinion request included all relevant facts. He further assert-
ed that the Senator relied upon Mr. Mahoney to insure that the
Piranha Press arrangement compiied with applicabie laws and
rules

Senator Durenberger’s counsel stated that the Senator proceeded
in good faith in implementing his arrangement with Piranha Press.
He noted that Senator Durenberger sought and received confirma-
tion from Michael Mahoney that the C opinion contemplated
the referral to Piranha Press of routine speaking requests made to
his Senate office.

Senator Durenberger’'s counsel acknowledged that the Senator
did not ‘‘promote’” his books or his publisher at all of the Piranha
Press appearances. He asserted. however. that Senator Duren-
berger believed that he fulfilled his obligations under the contract
with Piranha Press, whether or not he explicitly promoted his
books or the publisher, so that income from speeches held under
the auspices of his publisher was covered by the “stipen " ar-
rangement. Counsel also noted that the publisher never told the
Senator exactly what he should do to promote his books or com-
plained about his presentations. Therefore. the Senator believed
that he was justified in thinking that a good speech or appearance
before an audience promoted his publisher and his books, even if
neither was mentioned.

As further evidence of his belief that his Piranha Press income
was a “stipend” and that he was proceeding in good faith, Senator
Durenberger and his counsel noted that there was never an at-
tempt to conceal the Senator’s income from the Piranha Press ar-

ement. and that he disclosed it on his calendar vear 1985 and
1986 Financial Disclosure forms. The Senator and his counsel fur-
ther noted that. during the implementation phase of the Piranha
Press arrangement, the Senator described his arrangement to sev-
eral other Senators as a legitimate way of earning income not sub-
ject to the honorarium limits. The Senator's counsel argued that
the Senator would not have done so had he believed that the ar-
rangement was in any way unethical or improper.

Senator Durenberger’'s counsel submitted that the Senator’s fail-
ure to disclose the travel reimbursements received in connection
with the Piranha Press and Boston area appearances was due
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ssy to the oversight of his lawyers and members of his staff who
were handling this matter for him. Further, upon being informed
of his “technical” violation, Senator Durenberger amended his re-
ports. Thus, the Senator’s counsel argued, no sanction for this mis-
take in reporting is required.
As to the handling of the campaign contributions from the politi-
cal action committee of the Pathology Practice Association, Senator
Durenberger's counsel asserted that the Senator likely never saw
or knew of this check, that Piranha Press should have made some
further inquiry upon receiving the check but did not, and that it
would be inappropriate to impose a sanction under these facts.
Regarding the limousine services received in connection with his
visits to Concord, Massachusetts, the Senator through counsel ac-
knowledged violations of Senate Rule 35. His counsel asserted, how-
ever, that the Senator did not discover how expensive the use of
these limousines was until this investigation began. Furthermore,
the Senator's counsel stated that on many of the occasions when
the Senator received such service it facilitated his attendance at an
appearance which had brought him to Boston. The Senator’s coun-
sel therefore contended that a harsh sanction is not appropriate.
Senator Durenberger's counsel argued that the Senator’s six Pi-
ranha Press speeches made in U.S. Capitol facilities in 1985 did not
violate the law, that the Rules Committee had not specifically pro-
hibited speaking for a fee in these rooms. and that it would there-
fore be inappropriate to sanction the Senator for this conduct.
As to the condominium matter. Senator Durenberger stated that
’ . he sought reimbursement for staying in the Minneapolis condomin-
L e ium in good faith reliance upon the advice of his lawyers and other
advisors. Moreover, Senator Durenberger stated that his reliance
upon his lawyers and advisors demonstrates his commitment to
conduct himself in compliance with the rules.
—_— Specifically, Senator Durenberger noted that he was advised in
December 1983 by Randall Johnson that he could claim per diem
N reimbursement from the Senate for his condominium stays. He also
pointed to a memorandum from a member of his Senate office staff
a0 advising him that the arrangement had been discussed with the
O

staffs of the Senate Rules Committee and Senate Ethics Commit-
- tee. Finally, the Senator noted that attorneys Richard Langlais,
Donald Lattimore, Michael Mahoney and David Steingart all were
involved in advising him on various aspects of the partnership ar-

rangement.
-r Senator Durenberger’'s counsel also asserted that the Senator
and Roger Scherer agreed to place their respective condominiums
— into some form of “joint business venture” as of July 28, 1983, and
that the documents which were later created and signed merely re-
e flected the historical date of that understanding.
F Regarding the collection of Senate reimbursement after the ter-
o mination of the partnership, the Senator stated through counsel, as

|
|

= did Mr. Overgaard in his affidavit, that Mr. Overgaard had agreed
in late 1986 to buy the condominium. Although the sale initially
was to be effective as of January 1, 1987, because the attorneys
were slow to dissolve the partnership it could not be made effective
until April 1, 1987.

Cong 107 25)




Mr. Overgaard and Mr. MahOfey stated in affidavits submitted
by the Senator that the Senator's agreement with ISC was in the
nature of a Contract for Deed. The Senator’s counsel stated that
the atto " failure to nj»repare the documents in a timely manner

the April 1, 1987 “effective” date of the sale. The

Senntor also noted that he relied not only upon the advice of his

attorney, Michael Mahoney, in claiming reimbursement

after April 1, 1987, but also upon the advice of Douglas Kelley, his

Administrative Assistant at that time and a former Assistant
United States Attorney.

As to his conduct in connection with his Qualified Blind Trust,
the Senator through counsel admitted to violations of the Ethics in
Government Act. The Senator's counsel stated, however, that Mr.
Mahoney (the Senator's trustee and attorney) never advised the
Senator that he should refrain from any involvement in this real
estate sale and that., in fact. Mr. Mahoney consulted with him
about the sale. The Senator’s counsel acknowledged that the condo-
minium was not an appropriate asset for placement in a blind
trust, because the nature of the asset and its continued use defied
any notion that the Senator would not have knowledge of it.

IV. FINDINGS oF THE COMMITTEE

The Committee makes the following findings respecting the mat-
ters which are the subject of the Commmee's Investigation.

Senator Durenberger did not in good faith in instituting
his arrangement with Piranha Bres and in obtaining an adv‘xso:i.vl
opinion from the FEC. Although the Senator’'s arrangement wi
Piranha Press was patently different from a customary author-pub-
lisher agreement. the facts which would clearly demonstrate the
difference were not included in the FEC opinion request.

The Committee further finds that Senator Durenberger's ar-
rangement with Piranha Press was simply a mechanism to evade
the statutory limitations on honoraria. and that the monies paid
for the Senator's Piranha Press appearances by the sponsoring or-
ganization were in reality honoraria. The Committee has concluded
that none of Senator Durenberger's 113 “promotional” fee-earning
Piranha Press appearances was initiated through the publisher,
nor were any the result of requests for the Senator to appear to

“promote” his book or publisher. Instead. each of the Senator’s Pi-
ranha Press appearances resulted from routine honoraria speech
ﬁuetu made to the Senator personally or through his Senate

Senator Durenberger did not proceed in faith in implement-
ing his arrangement with Piranha Press. The Committee has found
no evidence that the Senator made any crechble effort to promote
either his bookis) or the publisher at his Piranha Press appear-
ances. At the Senator’s direction, speaking invitations which were
accepted as honoram events prior to the existence of the Senator’s
arrangement with Piranha were treated as “‘promotional”
appearances, and the money was treated as a “stipend” when in
fact it was “honoraria”’ income. The Committee finds that Senator
Durenberger personally designated routine honoraria speaking in-
vitations as Piranha Press ‘‘promotional appearances.” For exam-

Z

P e 5

AT TACHMENT 2

(P«q(uqzs")




12

Ple. in one early appearance, the Senator arranged the event as an
‘honorarium’’ appearance, made no mention of his book or publish-
er during the appearance, and personally requested that the spon-
sor pay his appearance fee to Piranha Press.

The Committee finds that Senator Durenberger failed to disclose
the receipt of certain reimbursements for tripe during calendar
year 1985 and 1986 in connection with the Piranha Press arrange-
ment and his Boston area appearances. The disclosure requirement
for travel reimbursements is well known to Members. In this
regard. the Committee notes that while Senator Durenberger re-
ported reimbursements paid to him in connection with his honorar-
lum appearances. reimbursements received from certain groups
which sponsored Piranha Press and Boston area appearances were
omitted from his Financial Disclosure Reports.

The Committee further finds that Senator Durenberger knowing-
ly accepted gifts of limousine service between Boston and Concord,
Massachusetts and in the Boston area in connection with certain
trips to Boston during 1985 and 1986. The Senator knew that the
trips to Concord were to conduct personal business, and that the
limousine service was not a “'necessary expense  of any appearance
he was making. The Senator knew or should have known that the
groups providing the limousine service had a direct interest in leg-
islation before Congress and that the value of the limousine service
exceeded the limits established by the Senate Gifts Rule.

In connection with Senator Durenberger's 1985 appearance
before the Pathology Practice Association, the Committee finds
that the Association’s political action committee paid to the Sena-
tor's reelection committee a 35,000 campaign contribution in the
form of a check made out to “‘Durenberger for U.S. Senate”. The
check was deposited into the account of the Senator’s publisher, Pi-
ranha Press. The Committee concludes that this campaign contri-
bution was converted to Senator Durenberger’s personal use in vio-
lation of Senate Rule 38, paragraph 2.

In light of these factual findings and based upon the evidence
before it, the Committee has unanimously concluded as follows
with respect to the violations as noticed in the Committee’s Resolu-
tion of February 22, 1990:

1. Senator Durenberger violated the honoraria limits established
by 2 US.C. §31-1 and 2 US.C. § 44li by accepting payments in
excess of such limits as consideration for 113 speeches or appear-
ances during calendar vears 1985 and 1986.

2. Senator Durenberger violated the provisions of Senate Rule 34
{The Ethics in Government Act of 1978, as amended) by failing to
report on his Financial Disclosure Reports for calendar years 1985
and 1986 the acceptance of reimbursement from forty-three organi-
zations for the necessarv expenses of certain travel connected with
Piranha Press and Boston area appearances.

3. A campaign contribution was converted to Senator Duren-
berger’'s personal use in violation of Senate Rule 38, paragraph 2,
by transferring to Piranha Press a 35.000 check made out to
“Durenberger for U.S. Senate.”

4. Senator Durenberger accepted gifts of ground transportation
(limousine service) in the Boston area in violation of the Senate
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Rule 35 during 1985 and 1986, in connection with personal travel to
Concord, Massachusetts.*

As to the condominium transactions. the Committee finds that
Senator Durenberger's partnership arrangement with Roger
Scherer was conceived and structured solely as a mechanism to
enable Senator Durenberger to claim Senate reimbursement for
overnight stays in his condominium, thereby effectively transfer-
ring to the United States Senate and the American taxpayer the
cost of maintaining what was essentially his personal Minneapolis
residence

The Committee further finds that Senator Durenberger knowing-
ly participated in the backdating of this transaction. and that he
knowingly participated 1n changing the name of the partnership
from the “Durenberger:Scherer Partnership” to "703/603 Associa-
tion.” The clear effect of this name change was to conceal Senator
Durenberger's ownership interest in the condominium from the
Senate Disbursing Office.

The Committee further finds that Senator Durenberger subse-
quently structured a purported saie of the condominium to ISC.
and knowingiy participated in the backdating of that transaction.
:n order to justify claims for Senate per diem lodging reimburse-
ments. The Committee finds that Mr. Overgaard of ISC was in-
duced to purchase the condominium by the Senator’'s agreement to
rent the unit a sufficient number of days to pay all costs associated
with the unit. Senator Durenberger entered into this agreement
with the express understanding that such rent would be financed
largely by Senate per diem reimbursement pavments. The Commit-
tee also finds that Senator Durenberger was in effect only tempo-
ranly “parking’” the condominium with ISC.

The Committee further finds that in late 1987. Senator Duren-
berger directed the submission to the Senate Disbursing Office of
vouchers. supported by backdated invoices from ISC imni

Senate reimbursement for his stays in the condominium during the
period from Apnl to June 1987. when he was the true owner of the
property.

Finally. the Committee finds that after the condominium was
placed 1n the Senator’s Qualified Blind Trust. Senator Durenberger
was aware on a continuing basis of the status of the condominium
trust asset. was an active and knowing participant in the manage-
ment of this asset. and repeatedly consulted with his trustee re-
garding the asset.

Finally. the Committee finds that Senator Durenberger did en-
counter severe emotional strain from events in his personal life.
The Committee further finds that the severe emotional and trau-
matic events 1n the Senator’s personal life impaired his judgement.
ThedCommittee finds that these factors do not excuse the Senator's
conduct.

In light of these factual findings and based upon the evidence
before 1t. as to the violations noticed in the Committee's Resolution
dated May 9, 1990. the Committee has unanimously concluded that

¢ [n accordance with the recommendation of Speciai Counsei. the Commuttee has comcluded
that it wi}! not recommend sanction on the bass of the Senator s use of U S Senate and Capstol
facilities in 1985 for fee-earning Piranha Press appsarances
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Senator Durenberger abused his United States Senate Office and
misused United Stat.el Senate funds through a pattern of im
conduct which has brought discredit upon the United m
Senate. As part of his public trust, a Senator has a du

honestly and forthrightly with the Senate and its oﬁ.
cers, and employees. This duty embodies an obligation not to con-
ceal relevant information. The Committee concludes that Senator
Durenberger violated his public trust in connection with his receipt
of reimbursements for staying in a condominium which was essen-
tially his personal residence in Minneapolis. A Senator's obliga-
tlons to the public should not be subordinated to his personal fi-
nancial interests. The Committee finds that this occurred here.

The Committee further concludes that Senator Durenberger
knowingly communicated and corresponded with the trustee of his
Qualified Blind Trust from February 1986 until December 1989, in
violation of The Ethics in Government Act, specifically 2 USC.
§ 702eX3XCxvi), 2 USC. §T702ex3NCXvii), and 2 US.C.
§ 702(eX6XB).

V. RECOMMENDATIONS AND REFERRALS

A. Recommendation of Denouncement

Based on the findings specified above, the Committee hereby rec-
ommends that the Senate agree to the following Resolution:

Resolved: That the conduct of Senator Durenberger in
connection with his arrangement with Piranha Press, his
failure to report receipt of travel expenses in connection
with his Piranha Press and Boston area appearances, his
structuring of real estate transactions and receipt of
Senate reimbursements in connection with his stays in his
Minneapolis condominium, his dpattern of ited com-
munications respecting the con ted ac-
ceptance of prohibited gifts of limousine service
al purposes, and the conversion of a cam con i
to his personal use, has been repremble and has
brought the Senate into dishonor and disrepute;

That Senator Durenberger knowingly and willingly en-
gaged in conduct which was in violation of statutes, rules
g.nd Senate standards and acceptable norms of ethical con-

uct;

That Senator Durenberger's conduct was clearly and un-
equivocally unethical, and;

That, therefore, pursuant to Article 1, Section 5, Clause
2 of the United States Constitution and Senate Resolution
338 of the 88th Congress, as amended, Senator David
Durenberger be, and hereby is:

(1) denounced by the United States Senate;

(2) referred to the Republican Party Conference for
attention; and

(3) directed to reimburse $29,050 plus interest to the
Senate; and to pay to charities with which he has no
affiliation $93,730, less state and federal taxes previ-
ously paid on that amount, in excess honoraria im-
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properly retained dug 1985 and 1986. such pay-
ments to be made at the regular intervals over the
balance of his United States Senate term.

B. Recommendation Regarding Senate Rules

Pursuant to Supplementary Rule %c¢! the Committee recom-
mends the following changes in Senate Rules and policies.

The Committee's investigation revealed much uncertainty sur-
rounding the interpretation of 40 U.S.C. § 193d. and the Committee
on Rules and Administration's "“Policy for Use of Senate Rooms,
The Russell Rotunda and Courtyard. and The Hart Atrium.” To
provide clear and unequivocal guidance for the future, the Commit-
tee recommends that the Rules Committee’s Policy be amended to
expressly provide that “honorarium™ and other “fee-earning” ap-
pearances or speeches are prohibited in Senate controlled space.

C. Reporting to the Federal Election Commussion and the
Department of Justice

Pursuant (o Rule Rai of the Committee's Rules, the Committee
wnll refer the matter to the Federal Election Commission and the
Department of Justice for their attention.

This Report of the Senate Select Committee on Ethics on the In-
vestigation of Senator David Durenberger is approved for submis-
sion to the Senate. and we recommend expeditious consideration of
the Resolution contained herein.

HowxiL HeruN,
Chairman.

WazrgN B. Rupman,
Vice Chairman.

Davip Pryor

Terry Sanrorp.

Jesse Hers.

TrenT LoTT.

Jury 18, 1990.




APPENDIX A

RESOLUTION FOR INVESTIGATION

Whereas, the Select Committee on Ethics on March 1, 1989 initi-
ated a Preliminary Inquiry into allegations of misconduct by Sena-
tor David Durenberger. and notified Senator Durenberger of such
action on March 2, 1989: and

Whereas. on August 3. 1989, on the basis of information which
became available during the Preliminary Inquiry the Committee
voted to retain Special Outside Counsel Robert Bennett to conduct
an Initial Review into certain of the allegations: and

Whereas, the Committee has received the Final Report of Special
Outside Counsel relating to the allegations; and

Whereas, on the basis of such evidence, there are possible viola-
tions of law, or violations of Senate Rules within the Committee's
jurisdiction under Senate Resolution 338 (88th Congress), as amend-
ed, or there is possible improper conduct which may reflect upon
the Senate (as contemplated in Section 2(akl) of S. Res. 338, 88th
Congress, as amended )

It is therefore resolved:

(a) That the Committee determines there is substantial credible
evidence which provides substantial cause for the Committee to
conclude that violations within the Committee's jurisdiction may
have occurred, to wit:

(1) Senator Durenberger may have violated the honoraria
limits established by 2 U.S.C. 31-1 and 2 U.S.C. 441i by accept-
ing payments in excess of such limits as consideration for
speeches or appearances during calendar years 1985 and 1986.

(2) Senator Durenberger may have violated the provisions of
Senate Rule 34 (The Ethics in Government Act of 1978, as
amended) by failing to report in his financial disclosure reports
for calendar years 1985 and 1986 the acceptance of reimburse-
ment for the necessary expenses of travel undertaken in con-
nection with appearances related to Piranha Press Inc.

t3) Senator Durenberger may have converted a campaign
contribution to personal use in violation of Senate Rule 38,
paragraph 2. and may have failed to report and deposit a cam-
paign contribution in violation of Section 434(bX2) of the Feder-
al Election Campaign Act and FEC regulations, by transferring
to Piranha Press Inc. a 35,000 check made out to ‘“Durenberger
for U. S. Senate.”

{(4) Senator Durenberger may have violated 40 U.S.C. 193d
and the Senate Rules Committee's regulation prohibiting the
commercial use of Senate space, when he was paid an honorar-

in
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ium or other fee for six appearances in Senate controlled space
subject to the statutory and Rules Committee prohibition.

(5) Senator Durenberger may have accepted gifts of grounc
transportation (limousine service) in the Boston area in viola
tion of the Senate Gifts Rule (35) during 1985 and 1986, in con
nection with personal travel to Concord, Massachusetts.

(b) That the Committee shall proceed to an Investigation unde:
Committee Supplementary Procedural Rule 5; and

ict That Senator Durenberger shall be given timely writter
notice of this resolution and informed of a respondent’s rights pur
suant to the Rules of the Committee; and that Special Outside
Counsel shall provide to the Chairman and Vice Chairman a pre
lirginary draft of such written notice no later than February 26
1990.
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[BY HAND}
MaRrcH 1, 1990,
Hon. Davip F. DURENBERGER.
U.S. Senate.
Washington, DC.

Dear SENATOR DURENBERGER: On Thursday. February 22. 1990
the United States Senate Select Committee on Ethics voted to con
duct an Investigation, pursuant to Committee Supplementary Rule
3. of certain matters which previously had been the subject of :
Preliminary Inquiry and Initial Review. By this letter, the Commit
tee is providing notice of that decision to you, together with a state
ment of the possible violations. as required by Committee Supple
mentary Rule 5(c). Relevant evidence has been marked and is re
ferred to herein as “‘Special Counsel Ex.” Copies of these exhibit
are appended hereto.

The Committee has determined that there is substantial credible
evidence providing substantial cause for the Committee to conclude
that violations within its jurisdiction may have occurred. Accord
ingly, the Investigation will examine the following matters:

1. Whether you may have violated 2 US.C. §31-1 and :
U.S.C. § 441i through an arrangement with your publisher. Pi
ranha Press, pursuant to which you made approximately 11!
appearances and/or speeches during 1985 and 1986 before vari
ous businesses, associations and other organizations, each o
which was charged a fee for your appearance, and in exchange
for which you received $100,000 from Piranha Press. See Spe
cial Counsel Exs. 1-32, 34-49, 51-66, 67-78, 80-118, 120-123
128-150, 152-154, 157-160.

2. Whether you may have violated Senate Rule 34 (The
Ethics In Government Act, as amended) by failing to disclose
in a timely fashion on your annual financial disclosure form:
for 1985 and 1986 the reimbursement of travel expenses relat
ed to approximately forty-three appearances and/or speeches
See Special Counsel Exs. 4, 6, 9-10, 17, 21, 27, 30, 37, 39, 40. 42
44, 46, 48, 51, 52, 57, 74, 80-81, 84-87, 92, 95, 100. 103, 106-107
109, 111, 114, 116-118, 121-123, 125, 129, 131, 135-136, 141-142
146-150, 152, 160-161.
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3. Whether you may have con a campaign contribution
to your personal use in violation of Senate Rule 38,

2. and failed to report and deposit a campaign contribution in
violation of 2 US.C. § 434 and 11 CFR § 103.3, by transferri
to Piranha Press the Pathology Practice Association F
Political Action Committee check number 144 in the amount of
$5.000, dated December 30, 1986, made payable to ‘“Duren-
berger for U.S. Senate.” See Special Counsel Ex. 25.

4. Whether you may have violated 40 U.S.C. § 193d, as inter-
preted by the Senate Committee on Rules and Administration,
by giving speeches in U.S. Capitol and Senate facilities on or
about March 3. 1985; March 25, 1985; April 11. 1985; April 24,
1985; September 9. 1985; and November 12, 19835, in exchange
for payments directed to Piranha Press totalling approximate-
v $6,250. See Special Counsel Exs. 41, 60, 61, 157.
~ 5. Whether you may have violated Senate Rule 35 by accept-
ing gifts of limousine service for round trip transportation be-
tween the Boston metropolitan area and Concord, Massachu-
setts, on approximately 21 occasions in 1985 and 1986 for a
total value of approximately $4.935. See Special Counsel Exs. 5,
17. 21, 33, 42, 50, 67, 76. 79, 107, 119, 126~127, 151. 155-156, 160.

6. Whether you may have engaged in conduct, as described
above, which reflects upon the Senate as set forth in Section
2axl) of Senate Resolution 338, as amended. See Special Coun-
sel Exs. 1-161.

The Committee will consider all relevant and probative evidence
relating to these matters. including but not limited to that cited
} above. documents and other materials provided to the Committee
by the individuals and organizations listed in Attachment A, depo-

». gition testimony of witnesses listed in Attachment B. and materials

previously provided to the Committee by you.

You will be afforded all the rights provided by the Committee
Supplementary Rules (copy enclosed), including the opportunity to
present a statement and to respond to questions from Members of
the Committee, Committee staff. or Special Counsel. Finally,
should you elect to avail yourself of the right to a hearing pursuant
to Rule 5(d), the Committee would ask that your counsel and Spe-
cial Counsel to the Committee agree on a date for the hearing to
commence.

Sincerely,
HoweLL HerLIN,
Chairman.
WaRrreN B. Rubpman,
Vice Chairman.
Attachments.

ATTACHMENT A—ORGANIZATIONS AND INDIVIDUALS THAT PRODUCED
DocuMenTs 10 THE U.S. SENATE SELECT COMMITTEE ON ETHICS IN
THE MATTER OF SENATOR DaviD F. DURENBERGER

A&A Limousine Renting, Inc.
A.B. Laffer Associates

Abbott Northwestern Hospital
Ackerly Communications, Inc.
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Ad Hoc Committee for Western Utilities

American Association of Equipment Lessors

American Association of Nurse Anesthetists

American Association for Respiratory Therapy

American Bankers Association

American Business Conference

American College of Cardiology

American College of Physician Executives

American College of Radiology

American College of Surgeons—Minnesota Chapter

American Council for Capital Formation

American Group Practice Association

American Healthcare Institute

American Healthcare Systems

American Hospital Association

American Insurance Association

American International Automobile Dealers Association

American Medical Association

American Medical Association Auxiliary. Inc.

American Medical Association Political Action Committe
(AMPAC!

American Occupational Therapy Association. Incorporated

American Podiatric Medical Association

American Protestant Health Association

American Psychiatric Association

American Society of Association Executives

American Society of Internal Medicine

American Society of Plastic & Reconstructive Surgeons

American Southwest Financial Corp.

American Waterways Operators

Americans for Generational Equity

Annenberg Center for Health Sciences, Eisenhower Medical Cente:

Arthur Anderson & Co.

Association of Academic Health Centers

Association of Data Processors

Association of Metropolitan Water Agencies

Bartlett. Charles

Bishop, Cook, Purcell & Reynolds

Blue Croes/Blue Shield of Michigan

Blue Croes of California

Bristol-Myers Company

Brown University

Campbell—Raupe Associates, Inc.

Capitol Associates. Incorporated

Carey of Boston

Castroviejo Society—World Congress on the Cornea

Catholic Charities USA

Cedars—Sinai Medical Center

Center for Cost Effective Care (Brigham and Women's Hospital.
Harvard Medical School)

Chemical Manufacturers Association

Chicago Council on Foreign Relations

Civil Services. Incorporated

Clark Abt for Congress
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Computer & Business Equinm’ Manufacturers
(CBEMA)

CooperVision, Incorporated

Coopers & Lybrand :

Council of Community Hospitals

Council for Responsible Nutrition

Council of Industrial Development Bond Issuers
Council of Medical Specialty Societies

Curtin, Mahoney, Cairns & Walling

D.C. Society of Internal Medicine

Distilled Spirits Council of the United States, Inc.
Drexel Burnham Lambert, Incorporated

Duffy Wall. Incorporated

Economic Club of Detroit

Employers Council on Flexible Compensation
Equitable Life Assurance Society

Farmland Industries, Incorporated

Federation of American Hospitals

Financial Executives Institute
Fleishman—Hillard. Inc.

Foundation for American Communications
General Electric Company

General Mills

Goldman. Sachs and Company

Graefe, Fred

Grocery Manufacturers of America, Incorporated
Group Health Association of America. Inc.
Hale and Dorr

Harvard School of Health Policy

Health America Corporation

Health Care Financial Management Association
Health Data Institute

Health Industry Distributors Association
Health Industry Manufacturers Association
Herrick and Smith

Hospital Corporation of America

Hospital Council of Central California

Hospital Council of Southern California
Hughes Aircraft Company

Information Resources, Inc.

Invest to Compete Alliance

Investors M ing Association

John Hancock Mutual Life Insurance Company
Johnson & Johnson

Kaiser Foundation Health Plan of G.A., Inc.
Kendall and Associates

apeuldmg

alt. Washington, Perito & Dubue

Lewin & Associates, Incorporated

Liberty Mutual Insurance Co.

Life insurance Association of Massachusetts
Liz Robbins Associates

Lockheed Corporation

Mahoney, Michael




Manning, Selvage & Lee

Maryland Hospital Association

Massachusetts Mutual Life Insurance Co.
McDermott, Will & Emery

McGraw-Hill

Medical Group Management Association

Medical Society of the District of Columbia
Medtronic, Incorporated

Midwest Pension Conference, Chicago Chapter
Miller & Schroeder Municipals, Inc.

Mintz, Levin, Cohen, Ferris, Glovaky and Popeo, P.C.
Montgomery County Medical Society

Morgan Guaranty Trust Company

National Association of Alcoholism Treatment Programs, Inc.
National Association of Bond Lawyers

National Association of Chain Dru%Stores. Inc.
National Association of Container Distributors
National Association of Realtors

National Association of Senior Living Industries
National Association of Wholesale Distributors
National City Bank of Cleveland

National Council on Alcoholism

National Grocery Association

National Health Lawyers Association

National Homebuilders

National Machine Tool Builders Association (NMTBA)
National Medical Enterprises, Inc.

National Multi-Housing Council

National Restaurant Association

National Rural Electric Cooperative Association (NRECA)
New England Mutual Life Insurance Company
Northrop Corporation

Norwest Bank Midland, N.A.

O’'Conner & Hanan

Outdoor Advertising Assoc. of America. Incorporated
Outpatient Ophthalmic Surgery Society

Owens Illinois

Paine Webber

Palo Alto Medicial Foundation

Pathology Practice Associates

Pathology Practice Association Federal Politicial Action Commit
Pfizer. Incorporated

Pitney Bowes. Incorporated

Powers, Pyles. Sutter & O'Hare

Project HOPE

Prudential-Bache Securities

Public Securities Association

Puerto Rico Hospital Association

Puerto Rico. USA Foundation

R.J.R. Nabisco, Inc.

R.J.R. Tobacco. Inc.

Raytheon Company

Renewable Fuels Association

Riverside Methodist Hospital
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Rochester Area Hoepital Corporation
Russell Reynolds Associates, Inc.
Salomon Brothers, Incorporated
Memorial Hospital

Shawmut Bank, N.A.
Securities Industry Association
Stanford University Center for Economic Policy Research
State Government Education and Research Foundation
The Fertilizer Institute
The Health Central Corporation
The Hospital Association of Pennsylvania
The Tobacco Institute
The Washington Campus
Thompson. Hine & Flory
Travenol Laboratories, Incorporated
TRW. Incorporated
U.S. Chamber of Commerce

1S. Health Corp.
University of Wisconsin World Affairs Seminar
Valve Manufacturers Association
W .R. Grace & Company
Warner Lambert Company
Washington Discussion Group
Weil, Gotshal & Manges
White, Fine & Verville
William & Jensen

ATTACHMENT B—DrposrTions CONDUCTED IN THE MATTER OF
SEnaTOR DAvID F. DURENBERGER

DEPONENT AND DATE

Diamond. Gary, 4/26/89, 5/24/89; Graefe, Frederick, 1/11/90;
Hanbery. Donna, 4/28/89, 5/24/89: Horner, Thomas, 4/27/89, 5/24/

89: Kelley, Douglas, 4/27/89, 5/24/89; Mahoney, Michael, 4/27/89,
5/24/89, 2/20/90; Mathison, Jodi, 5/5/89; Roan, Jim, 4/26/89;
Schraeder. Jon, 4/28/89; Shaw, Heidi, 5/08/89; Stern, Samuel, 4/
26/89: Wilbur, Robert, 12/19/89.
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APPENDIX B

RESOLUTION FOR INVESTIGATION

Whereas, the Select Committee on Ethics on December 21, 1989
initiated a Preliminary Inquiry into allegations of misconduct by
Senator David Durenberger respecting his receipt of Senate reim-
- - bursements for use of a Minneapolis condominium, and notified
Senator Durenberger of such action: and
Whereas, the Committee retained Special Counsel Robert S. Ben-
nett to conduct the Inquirv under the direction of the Chairman
and Vice Chairman: and
Whereas, the Committee has received the Report of Special
Counsel relating to the allegations: and
Whereas, on the basis of such evidence there is possible improper
conduct which may reflect upon the Senate (as contemplated in
Section 2(aX1) of S. Res. 338, 88th Congress, as amended) and possi-
ble violations of laws or Senate Rules within the Committee’'s juris-
diction under Senate Resolution 338 (88th Congressi;
It is therefore resolved:
ta) That the Committee determines that there is substantial cred-
ible evidence which provides substantial cause for the Committee
to conclude that violations within the Committee's jurisdiction may
have occurred, to wit:
(1) Senator Durenberger may have abused his United States
Senate Office and misused United States Senate funds through
a pattern of improper conduct which has brought discredit
upon the United States Senate. Such conduct may have includ-
ed the submission of misleading travel reimbursement vouch-
ers to the Senate Disbursing Office, the misrepresentation of
the ownership of the property for which he was claiming lodg-
ing reimbursement, and the backdating of real estate transac-
tions and certain documentation relating to those transactions.
(2) Senate Durenberger also may have violated certain provi-
sions of the Ethics in Government Act relating to the adminis-
tration of his qualified blind trust, including those provisions
relating to communications regarding the trust and its assets.
(b) That the Committee, pursuant to Committee Supplementary
Procedure Rules 3(dX5) and 4(fX4), shall proceed to an Investigation
under Committee Supplementary Procedural Rule 5; and i
(¢) That Senator Durenberger shall be given timely written
notice of this resolution and informed of a respondent’s rights pur-
suant to the Rules of the Committee.
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‘ May 14, 1990.

Hon. Davip F. DURENBERGER,
U.S. Senate,
Washington, DC.

Dzar SenaTOoR DURENBERGER: On Wednesday, May 9, 1990, the
United States Senate Select Committee on Ethics voted to conduct
an Investigation, pursuant to Committee Supplementary Rule 5, of
a matter which previously had been the subject of a Preliminary
Inquiry. By this letter, the Committee is providing notice of that
decision to you. together with a statement of the possible viola-
tions, as required bv Committee Supplementary Rule 3ic).

The Committee has determined that there is substantial credible
evidence which provides substantial cause for the Committee to
conclude that a violation within its jurisdiction may have occurred.
The Investigation concerns certain transactions involving a condo-
minium in Minneapolis, Minnesota, as well as vour receipt of
Senate reimbursements for using the condominium on certain days
between August 1983 and mid-November 1989.

The Investigation will examine whether you may have abused
your United States Senate Office, and misused United States
Senate funds through a pattern of improper conduct which brings
discredit upon the United States Senate. Such conduct may have
included the submission of misleading travel reimbursement vouch-
ers to the Senate Disbursing Office: the misrepresentation of the
ownership of the property for which vou claimed lodging reim-
bursement from the United States Senate: and the back dating of
the ““Durenberger-Scherer” partnership. the transfer of the condo-
minium property to that partnership, and the purported sale of the
condominium to the Independent Service Company, and documen-
tation relating to those transactions.

The Investigation also will examine whether you may have vio-
lated the provisions of the Ethics in Government Act relating to
qualified blind trusts, including Sections 702(ex3Xc) and 702(eX6) re-
lating to communications regarding the trust and its assets. See
Special Counsel Exs. 258-352, attached hereto.

The Committee will consider all relevant and probative evidence
relating to this matter, including but not limited to that cited
above, documents and other materials provided to the Committee
by other individuals and organizations, and deposition testimony of
witnesses. Copies of these materials have previously been provided
to your counsel. The Committee also will consider materials previ-
ously provided to the Committee by vou.

You will be afforded all the rights provided by the Committee
Supplementary Rules (copy attached), including the opportunity to
present a statement and to respond to questions for Members of
the Committee, Committee Staff, or Special Counsel.

Finally, please be advised that the Committee has voted to con-
duct public adjudicatory hearings in connection with the Investiga-
tion of this matter, and the Investigation into other matters previ-
ously announced by the Committee on February 22, 1990 and will
be held in Room 216, Hart Senate Office Building, Washington,




D.C. Hearings will commence at 9:30 a.m. on June 12, 1990. Two
weeks of hurlmgl have been scheduled.
Cordially,

HoweLl HerLIN,
Chairman.

WarreN B. RubMan,
Vice Chairman.
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1. INTRODUCTION

Special Counsel submits this Report in the matter of Senator
David F. Durenberger pursuant to Rule 5(fX1) of the Supplementa-
ry Procedural Rules of the United States Senate Select Committee
on Ethics ! (the “Committee”). This Report contains findings and
recommendations based upon the evidence gathered during the
course of the Committee’'s proceedings in this matter.

Initially, the Report reviews the procedural background of the
matters which are the subject of the Committee's Investigation.
The scope and extent of the Committee's examination of the evi-
dence relating to each of these matters is discussed, and the pro-
ceedings before the Committee during the public adjudicatory hear-
ing are described

The Report then addresses the scope of the Committee’s author-
ity to investigate and sanction misconduct of Members, and briefly
reviews Senate precedents. A listing of the laws, Senate rules and
other ethical considerations applicable to the Committee’s Investi-
gation in this marter also is included.

The Report then discusses in detail the evidence relevant to each
of the matters under Investigation. Based upon this evidence, and
pursuant to Committee Rule 5f), Special Counsel makes a number
of findings of violations of law and Senate Rules by Senator Duren-
berger. as well as findings regarding his asserted defenses. Finally,
also pursuant to Committee Rule 5f), Special Counsel submits a
recommendation as to the sanction to be imposed on Senator
Durenberger for the violations that he committed.

II. SuMMARY

The relevant factual background and Special Counsel's findings
in this matter are summarized briefly below.

A. Piranha Press. Gifts OfLiaousine Transportation and Related
Matters.

1. SENATOR DURENBERGER'S ARRANGEMENT WITH PIRANHA PRESS

Between 1984 and 1986, Piranha Press published two books au-
thored by Senator Durenberger: Neither Madmen nor Messiahs and
Prescription for Change. Under the terms of his agreement with Pi-
ranha Press, Senator Durenberger made approximately 113 book
“promotional appearances” before various trade associations, col-
leges and businesses during 1985 and 1986. Each of these ps
paid Piranha Press a fee for the Senator’'s appearance, typically be-
tween $1,000 and 35.000 plus travel expenses. Piranha Press in
turn paid the Senator $100,000 in quarterly installments over a two
year period.

Special Counsel finds that the arrangement between Senator
Durenberger and Piranha Press was simply a means of converting
into ‘“‘stipendiarv income” that which would otherwise have been
honoraria income, and that Senator Durenberger therefore violated
2 US.C. §31-1 and 2 U.S.C. § 441i. Special Counsel also finds that

! Herewnafter cited as the "Commuttee Ruies
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Senator Durenberger knowingly and actively participated in this
arrangement, the obvious effect of which was to circumvent statu-
tory limitations on honoraria income.

Specifically, Special Counsel finds as follows:

The Senator’s contract with Piranha Press did not constitute
a good faith book publishing or promotional arrangement and
instead was. 1n the words of a publishing industry expert, an
“extraordinary’ arrangement as measured against the norms
within the industry.

The principal purpose of the Senator's agreement with Pira-
nha Press was to permit the Senator to earn fees for speaking
engagements. rather than to promote the sale of his books.
Over the term of the agreement. Senator Durenberger's ap-
pearances generated approximately $248,300 in speaker's fees,
as compared to approximately 315.500 in book sales.

None of the Senator's 113 Piranha Press appearances was
the result of invitations to the Senator to appear and promote
his books. Similarly. neither Gary Diamond nor Piranha Press
initiated any of these appearances. Instead, all were the result
of invitations to deliver a traditional honorarium speech, ex-
tended to the Senator in his capacity as a United States Sena-
tor.

Throughout the term of his agreement with Piranha Press,
Senator Durenberger personally designated as Piranha Press
speeches certain honorarium speech invitations received in his
United States Senate office.

As Senator Durenberger approached his honoraria income
ceiling in 1985, speech invitations simply were forwarded by
his United States Senate staff to Piranha Press to be treated as
promotional appearances.

Senator Durenberger made a number of "promotional ap-
pearances’ in which he mentioned neither his books nor his
publisher. Often, the groups before which the Senator made
these appearances were told that it was not n to dis-
play the books. Other organizations, after being noti that
the Senator's appearance would be in promotion of his books,
were unable to obtain copies of those books to distribute to
their attendees.

The Senator made a number of '‘promotional appearances”
before health care groups well before the publication of his
book on health care topics.

Twenty-six payment checks payable to Senator Durenberger
for his appearances, totalling 56.750. were deposited into the
Piranha Press bank account—twenty-one of which reflected
Senator Durenberger's personal endorsement to Piranha Press.

At twenty-three appearances treated by Senator Duren-
berger as Piranha Press events, other Members of Congrees
also spoke. Unlike Senator Durenberger, these other Members
reported receipt of honoraria income for their appearances.

On several occasions members of the Senator’s staff or repre-
sentatives of Piranha Press insisted that a gro 80801' which the
Senator was to appear pay a fee in excess of 32,000 for the Sen-
ator’'s appearance.
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Senator Durenberger was cautioned against the arrange-
ment with Piranha Press by several of his advisors.
Special Counsel finds that through this pattern of conduct, Sena-
tor Durenberger has brought discredit upon the United States
Senate.

2. GIFTS OF LIMOUSINE TRANSPORTATION

In 1985, Senator Durenberger began to have regular meetings for
personal reasons with Dr. Armand Nicholi in Concord, Massachu-
setts, approximately twenty miles from Boston. Senator Duren-
berger often made the trips from Boston to Concord and back to
Boston by limousine. rented from A and A Limousine Renting, Inc.
The cost of this limousine travel and other limousine travel in the
Boston area. estimated at 33.500, was paid by various organizations
with a direct interest in legislation.

Specifically. on eleven occasions in 1985 and 19%6 Senator Duren-
berger traveled to Boston to meet with a company or business and
accepted the unnecessarv expense of limousine service to and from
Concord. On five additional dates when Senator Durenberger re-
ceived limousine transportation. he met with Dr. Nicholi in Con-
cord. but did not meet with representatives of any business or orga-
nization.

Special Counsel finds that Senator Durenberger accepted these
gifts of limousine transportation in the Boston, Massachusetts area
in 1985 and 1926 in violation of Senate Rule 35 Senator Duren-
berger. through counsel. has admitted that his conduct violated
this Rule.

3. OTHER MATTERS RELATED TO PIRANHA PRESS

a. Failure to Report Reimbursements

On May 15, 1986, Senator Durenberger filed his Financial Disclo-
sure Report for the 1985 calendar year. At that time, the Senator
failed to report his receipt of travel expense reimbursements from
twenty-seven organizations before which he made Piranha Press or
Boston area appearances in 1985. Similarly, Senator Durenberger’s
1986 Financial Disclosure Report, filed on May 15, 1987, did not in-
clude his receipt of travel expense reimbursements from sixteen or-
ganizations before which he made such appearances in 1986.

On July 27, 1989, several months after the Committee initiated
these proceedings. Senator Durenberger filed amended Financial
Disclosure Reports for the 1985 and 1986 calendar years. These Re-
ports include lists of reimbursements for travel expenses that Sena-
tor Durenberger received from thirty-nine organizations in 1985
and 1986. To date Senator Durenberger has failed to disclose reim-
bursements for travel expenses that he received from four organi-
zations for five trips that he made in 1985.

Special Counsel finds that Senator Durenberger violated Senate
Rule 34 by failing to report on his Financial Disclosure Reports for
calendar years 1985 and 1986 the acceptance from forty-three orga-
nizations of reimbursement for the necessary expenses of travel. in
connection with his Piranha Press “promotional appearances’” and
certain travel to the Boston metropolitan area.

S.Rept. 101-382 - 90 - 2
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b. Improper Conversion of a Campaign Contribution

Senator Durenberger addressed the Pathology Practice Associa-
tion's annual meeting on December 5, 1986. The Association did
not pay the Senator an honorarium or fee for this appearance. In-
stead, the Association's Federal Political Action Committee sent a
check in the amount of $5,000 and payable to “Durenberger for
U.S. Senate” to the Senator's official campaign committee in Min-
neapolis.

This check, which was intended as a campaign contribution, was
deposited without endorsement to the Piranha Press account, from
which Senator Durenberger was paid for his many ‘‘promotional
appearances.” Special Counsel finds that this conduct violates
Senate Rule 38. paragraph 2, which prohibits the conversion of con-
tributions to personal use.

c. Use of United States Capitol and Senate Facilities

On six separate occasions 1n 1985, Senator Durenberger made Pi-
ranha Press “promotional appearances’ in United States Capitol
and Senate rooms. For each of these appearances, Piranha Press
was paid a fee ranging from 3250 to 3$2,000. It is clear that Senator
Durenberger's conduct was contrary to the regulations adopted by
the Rules Committee governing the use of these Senate facilities.
The Rules Committee has communicated its regulations on this
subject numerous times to Members of the Senate in “Dear Sena-
tor” letters.

From Special Counsel’s investigation, however, it appears that
these regulations are not well known or understood by the Senate
Members. In addition, there is some question as to whether 40
U.S.C. §193d governs the Senator’s conduct. Accordingly, Special
Counsel further recommends that the Committee provide to Sena-
tor Durenberger the benefit of the doubt on this issue, and not find
a violation or recommend disciplinary sanctions for this conduct.

Special Counsel recommends that, in order to eliminate any fur-
ther confusion on this issue, pursuant to Committee Rules 8(c) the
Committee take such appropriate action as is necessary to clearly
?nd unequivocally prohibit such conduct by all Members in the
uture.

B. Condominium Transactions
1. OUTLINE OF RELEVANT FACTS

In June 1979. Senator Durenberger purchased a one-bedroom
condominium (unit 603) in Minneapolis, which he then used during
his frequent travels to that city. In 1983, the Senator began to ex-
plore various dispositions of the property, including a possible ex-
change of condominiums with Roger Scherer and a lease-back of
his former unit ( #603) from Mr. Scherer. Senator Durenberger has
represented that ultimately, “effective’” July 28. 1983 he formed an
investment partnership with Mr. Scherer, to which both the Sena-
tor and Mr. Scherer contributed their respective condominium
units. Senator Durenberger rented his unit ( =603) from the part-
nership at a per diem rate of $65. The deed conveying the Senator’s

”
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unit to the partnership was filed with the county Registrar of
Titles on May 14. 1984.

In June 1985 Senator Durenberger placed his interest in this
partnership into a qualified blind trust established pursuant to the
Ethics in Government Act. Subsequently, in his capacity as general
partner, he deeded the condominium property to Michael Mahoney
as trustee of that trust.?

In August 1986, Mr. Scherer notified the Senator of his intent to
withdraw from the partnership. Accordingly, the partnership af-
fairs were terminated as of March 31, 1987. “Effective” April 1,
1987. the Senator sold the condominium unit for $52,804 to the In-
dependent Service Company [“ISC"], a Minnesota business owned
by Paul Overgaard. Following this sale, the Senator rented the con-
dominium from ISC at a per diem rate of 385. The necessary legal
documents evidencing this sale were not delivered to Mr. Over-
gaard until October 1939, and have never been filed with the Regis-
trar of Titles. Accordingiy. legal title to the property has never
been transferred to ISC.

Throughout this period from August 1983 to mid-November 1989,
Senator Durenberger claimed and received 340.055 in Senate travel
reimbursements for the costs incurred in renting the condominium
from the partnership and ISC.?

2. THE PARTNERSHIP TRANSACTION AND SALE TO INDEPENDENT SERVICE
COMPANY. INC.

Special Counsel finds that in this matter Senator Durenberger
engaged in a pattern of conduct which has served to bring discredit
upon the United States Senate. Specifically, the facts evidence that
Senator Durenberger participated in the creation of backdated doc-
umentation of the real estate transactions at issue.

Special Counsel further finds that these transactions were con-
ceived and orchestrated wholly as a means of permitting the Sena-
tor to claim Senate per diem reimbursements for staying in what
was in essence his Minnesota residence. Finally. Special Counsel
finds that at various times the Senator concealed from the Senate
Disbursing Office his interest in the condominium property, and
thereby misrepresented to that Office the true ownership of the
condominium for which he was claiming rental reimbursements.

Specifically. Special Counsel makes the following findings:

The partnership entity was conceived and structured as a
mechanism to enable Senator Durenberger to claim Senate re-
imbursement for overnmight stays in his condominium, and
thereby effectively to transfer to the United States Senate and
the American taxpayer the cost of maintaining what was es-
sentially his personal Minneapolis residence.

Until the fall of 1983, Senator Durenberger intended simply
to exchange condominium units with Roger Scherer, and then
lease his former unit from Mr. Scherer. This contemplated ex-

? This deed was not filed untii August 24. 1988 and a new Certificate of Title was not 1ssued
by the county Registrar of Titles unul October 26, 1988
8 ! The Senator nas refunded $11.005 of thus sum :n response to a recent ruiing by the Rules
‘ommittee
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change was no more than a mechanism to allow the Senator
the benefit of Senate reimbursements.

In the fall of 1983 the parties learned that the planned ex-
change would result in capital gains tax to the Senator, and
abandoned that transaction in favor of a partnership. The par-
ties then simply backdated the partnership to July IBSH
order to justify the Senator's acceptance of Senate per diem
lodging reimbursements from July 1983 forward.

e documents purporting to memorialize the creation of the
partnership and the transfer of the condominium to that entity
in July 1983 were not created and executed by the parties until
early 1984.

Legal title to the condominium ultimately was not trans-
ferred to the partnership until May 1984. Even after that date,
the Senator held a fifty percent interest in the property by
virtue of his position as a general partner.

With the Senator’'s knowledge, the name of the partnership
entity was changed from the “Durenberger-Scherer Partner-
ship” to the "“703-603 Association.” The effect of that name
change was to conceal from the Senate Disbursing Office the
Senator’s interest in the entity.

As to the sale of the condominium to ISC “effective” April 1.
1987 Special Counsel finds as follows:

ISC was not identified as a buyer for the condominium untii
the summer of 1987—several months after the purported effec-
tive date of the sale to ISC.

The transaction was made retroactive to April 1, 1987, the
date immediately following the partnership’s termination, in
order to permit the Senator to claim Senate per diem lodging
reimbursement for his condominium stays back to that date.

In December 1987, ISC generated invoices for the Senator’s
stays in the condominium for the period from April to October
1987. Based on these newly created invoices, in Becember 1987
the Senator sought Senate reimbursement for these past lodg-
ing costs.

Mr. Overgaard would not have entered into the sales trans-
action if the Senator had not agreed to rent the condominium
back from ISC. Mr. Overgaard further understood that this
rental was to be financed to a significant extent through
Senate reimbursements. This being the case, it appears that
Senator Durenberger used the promise of Senate funds to
secure personal gain.

The lease agreement was not executed by the Senator or his
representatives until April 1989 and the letter agreement re-
flecting the purchase, the deed and related real estate docu-
ments were not delivered to Mr. Overgaard until October
1989—almost three vears after the April 1, 1987 “effective”
date of the sale.

The documents reflect that the Senator and Mr. Overgaard
agreed that Mr. Overgaard would reconvey the condominium
to the Senator on demand. It therefore appears that Senator
Durenberger in fact did not intend to surrender all rights in
the property.
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By virtue of the principals’ failure to file the necessary docu-
ments with the Registrar of Titles, ISC still does not have legal
title to the condominium.

Although the Senator received Senate reimbursement on a
fairly regular monthly basis between February 1988 and No-
vember 1989, during that same period he made only nine lump
sum rental payments to ISC—thereby effectively having the
use of Senate reimbursement funds for substantial periods of
time.

The evidence therefore strongly suggests that the Senator intend-
ed to do little more than “park” the condominium with Ove !
so that he could continue to reap the benefits of Senate per diem
reimbursements. Special Counsel finds that. through this conduct,
Senator Durenberger has abused his United States Senate Office
and misused United States funds.

Special Counsel also finds that Senator Durenberger repeatedly
violated the provisions of the Ethics :n Government Act governing
qualified blind trusts. Specifically. it is clear that the Senator fre-
quently consulted with the trustee of his blind trust regarding the
disposition of the condominium. a principal asset of the trust. in
violation of 2 US.C. § T03ten3nc¥vi.

He personally negotiated the terms of the condominium sale to
ISC. and personally was involved in the efforts to bring that trans-
action to closure. In addition. Senator Durenberger periodically re-
quested and received financial information regarding the trust
holdings. in violation of 2 U.S.C. § T02tex3Xcxviiil.

C. Recommendation of Sanction

Special Counsel respectfully submits that through this pattern of
reprehensible conduct., Senator Durenberger has violated laws and
Senate Rules and has brought discredit upon the United States
Senate. Special Counsel therefore recommends that this Committee
report to the full Senate a Resolution denouncing Senator Duren-
berger.

II1. PROCEDURAL BACKGROUND

Since these proceedings were initiated approximately sixteen
months ago, Committee staff and Special Counsel have conducted
an exhaustive investigation seeking to discover all relevant facts.
Throughout the Preliminary Inquiry. Initial Review and Investiga-
tion stages of the matters under review, documents were subpoe-
naed from 198 individuals and organizations. An additional twenty-
one individuals and organizations provided documents voluntarily
to the Committee. Approximately 240 witnesses were interviewed.
fourteen witnesses deposed. and eighty-one affidavits obtained. The
inquiry culminated in a two day public hearing held on June 12
and June 13, 1990.

A. Preliminary Inquiry Regarding Piranha Press and Related
Matters

Allegations involving Senator Durenberger were first brought to
the Committee's attention on September 27. 1988. when thirty-nine
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‘ members of the Minnesota Bar fil complaint with the Commit-
tee.* The principal issues raised in the complaint involved Senator
Durenberger’s receipt of income from Piranha Press Inc. (“Piranha
Press”) for a series of “promotional appearances,” and his possible
use of improper influence to solicit speak.m%l engagements in the
Boston metropolitan area to coincide with eduled appointments
with a counselor. In addition, the complaint alleged that the Sena-
tor received gifts of limousine service in connection with these
Boston area appearances.®

Senator Durenberger was notified of the Committee's receipt of
the complaint, and was invited to respond to the complaint in writ-
ing. Thereafter. through his counsel James Hamilton. Senator
Dlurenlzerger submitted a lengthy written response to the com-
plaint.

On March 1. 1989. the Committee voted unanimously to conduct
a Preliminary Inquiry into the issues raised in the complaint. Sen-
ator Durenberger was notified of this decision on March 2, 1989,
Special Counsel Ex. 1. This Inquiry was conducted by Committee
staff counsel. As part of the Preliminary Inquiry, the Committee
requested and received Senator Durenberger's files relating to the
issues under review. Committee staff counsel interviewed twenty
witnesses, and obtained affidavits from six of these witnesses. Staff
counsel also deposed ten other key witnesses including the Sena-
tor's former Administrative Assistants, Thomas Horner and Doug-
las Kelley; his scheduler, Jodi Mathison; and Heidi Shaw, his book-
keeper. Staff counsel also deposed Michael Mahoney, the Minneso-
ta counsel who negotiated the Senator’s agreement with Piranha
Press on the Senator’'s behalf and who later acted as Piranha
Press’ agent. and Gary Diamond. the president of Piranha Press. In
addition, the Committee subpoenaed relevant documents from Pira-
nmbm. as well as certain records from Piranha Press’ Minneso-
ta

During the course of the Preliminary Inquiry, additional
tions were raised relating to the Senator’s relationship with
nha Press. These questions included whether Senator Durenberger
violated Senate Rule 34 by failing to timely report reimbursements
for travel expenses received in connection with certain Piranha
Press and Boston appearances; whether Senator Durenberger vio-
lated Senate Rule 35 by accepting certain travel and entertainment
expenses during a trip to Puerto Rico in late December 1985 and
early January 1986; whether Senator Durenberger violated Senate

‘ScnamrDumbergnnoudmthcpubl:hurm;mﬂmmmrthnd.Cmmu
were the result of a compisunt filed by his political
Befonthc United States Sengse Select Commuttes on Ethics,
Davsd Durenberger \June 13. 1990! st 39. 42 (hereinafter cited ae “Hearing .
be noted. however. mtwmmmm:uturmum upon partmaa
to the Commuittee by the Senator humeelf, his

ndvmmddnnuuuadthuflnrn—.nnduponnmuo{
members. his attorneys and the uah-honrnuodl.he&nnlorlﬂ.nm
* The complaint aiso aileged that Senator Durenberger misapproprated federal funds by im-
vy umng Senate saff and facilities to produce manuscripts for his books and to arrange
k promotional appearances.
-'nu. is dscussed at further length in Secuon III. D below
T A Limited numberofmnnmnmunndmdjﬁdunhnhog:ondoddmumuwmcmmn

tee voluntarily as part of its vy Durning the course of the Preliminary Inquiry, Mr. Hamil
ton was pronided with coprwes of depomtion transcripts. affidavits and reporta of witness inter-
views shortly after these became avaiable to Committee staff
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Rule 38, paragraph 2 and the Federal Election Campaign Act by
converting to his personal use a campaign contribution; and wheth-
er Senator Durenberger violated the regulations of the Senate
Committee on Rules and Administration (“Rules Committee”) by
making Piranha Press appearances in Senate rooms.

After consideration of staff counsel's report of the Preliminary
Inquiry, on August 3, 1989 the Committee voted unanimously to
proceed to an Initial Review pursuant to Committee Rule 4, and to
retain Special Counsel in this matter. Senator Durenberger was no-
tified of these decisions by letter dated August 4. 1989. Speci
Counsel Exs. 2-4. At that time. Senator Durenberger was advised
that the Initial Review would include an examination of whether
the Senator violated: (i} the statutory honorarium limitations set
forth in 2 US.C. §31-1 and 2 U.S.C. § 441i through his relationship
with Piranha Press: (11) Senate Rule 34 by failing timely to report
the receipt of certain travel reimbursements; (iii’ Senate Rule 38,
paragraph 2 by converting to his personal use a campaign contribu-
tion; (iv) Senate Rule 37. paragraph 1 by soliciting sponsors in the
Boston area to pay the expenses of personal travel: :vi Senate Rule
35 by accepting payment of personal travel expenses in the Boston
area and miscellaneous personal expenses during a trip to Puerto
Rico; and ivi' Senate Rules Committee regulations and 40 U.S.C.
§ 193d by using United States Capitol and Senate rooms for Piran-
ha Press appearances. Special Counsel Ex. 4.

B. Initial Review Regarding Piranha Press and Related Matters

The Initial Review commenced promptly thereafter with an ex-
amination of all documents provided by the Senator. in order to
identify each group or organization before which the Senator spoke
during 1985 and 1986 pursuant to his agreement with Piranha
Press, as well as each group with which he met in the metropolitan
Boston area. A total of 182 subpoenas then issued to such “sponsor-
ing organizations™™ and other individuals and groups which partici-
pated in the Senator’s appearances before these organizations.®

Documents also were subpoenaed from Michael Mahoney, Sena-
tor Durenberger's Minnesota counsel. In addition, Piranha Press
banking records were subpoenaed from the Norwest Bank, N.A. in
Minneapolis. Minnesota. Records of a Boston limousine company
used by the Senator during his trips to Boston also were subpoe-
naed. Seven individuals and organizations were asked to produce
material voluntarily. Special Counsel also reviewed documents
made available to the Committee by the Rules Committee regard-
ing the use of Senate facilities for certain appearances by Senator
Durenberger.

Following the review of these materials. 191 witnesses were
interviewed.® These witnesses included principally individuals em-

* [n addition. Speciai Counsel identified a number of organizations wh:ch extended invitations
or the Senator to speak. but which withdrew their invitations of canceiled the Senator's appear-
ance after some contact with Piranna Press. Special Counsel also 1denufied 8 number of appear-
ances which at some point were treated by the Senator s staff or nis publisher as )
events, the pavment for which ulumately either was not remitted or was reported by the Sena-
tor as an honorarnium See Special Counsei Exs. 20. 24. 26. 31, 44. 59. 71. 74

? These witnesses were :nterviewed during both the Initial Review and [nvestigation stages of
the inquiry
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' loyed by or affiliated with the ("Aizatious which invited the
nator to speak, or before which the Senator spoke, in 1985 and
1986. Special Counsel also interviewed several former members of
the Senator’s staff, including Jimmie Powell, the Senator's isla-
tive Director from 1983 to August 1985; Charles Kahn, the Sena-
tor's Legislative Assistant for health policy from 1984 to 1986; and
Anne Kelly Planning, the Senator's Yeraonal secretary and sched-
uler from late 1983 to 1985. Special Counsel obtained affidavits

from seventy-five of the witnesses interviewed.

Two individuals, Robert Wilbur of the Health Industry Manufac-
turers Association, and Frederick Graefe, Esquire, formerly of the
law firm of Finley, Kumble, Wagner. Heine, Underberg, Manley,
Myerson & Casey, were deposed. In addition, Michael Mahoney was
deposed by Special Counsel. Special Counsel also transcri and
reviewed audio and video tape recordings of thirty-five of Senator

— = Durenberger's “promotional appearances’ which were provided
either by the Senator or by the various subpoenaed organizations.

Special Counsel provided to Senator Durenberger’s counsel copies
of all documents received in response to subpoenas and informal
requests during the Initial Review and Investigation. copies of the
tape transcripts referenced above. and copies of relevant corre-
spondence from the Rules Committee to all Senators.!°

On February 6, 1990. Special Counsel submitted a Confidential
Status Report regarding the Initial Review. On February 20, 1990.
Special Counsel submitted a Supplemental Confidential Report to
the Committee. Together, these reports constituted Special Coun-
sel's final report of the Initial Review, pursuant to Committee Rule

2 dte).
: On February 22. 1990, the Committee found ‘‘substantial credible
= evidence providing substantial cause”’ to find violations of applica-
ble Senate Rules and laws regarding the Senator’'s receipt of
— income from Piranha Press, the acceptance of gifts of limousine
transportation in the Boston area, the conversion of a camgmgn
o™ contribution, the receipt of fees for appearances in United States
Capitol and Senate facilities, and the failure to report certain
o travel reimbursements received in connection with his Piranha
Press ‘*‘promotional appearances.” Accordingly, the Committee
e voted unanimously to conduct an Investigation of these matters
pursuant to Committee Rule 5. Special Counsel Ex. 5. Senator
o Durenberger was informed of this decision immediately thereafter.
Pursuant to Committee Rule 5(c), Senator Durenberger was for-
mally notified of the Committee’'s decision and was provided with a
description of the evidence supporting the relevant allegstions by
- letter dated March 1, 1990. At that time, the Senator and his coun-
sel also were provided with four volumes of evidentiary materials,
- including witness affidavits and memoranda of interviews. Special
Counsel Ex. 6. An additional three volumes of supplementary evi-
o dentiary materials were provided to the Senator’s counsel on May

10, 1990. On May 2, 1990, the Committee voted to conduct a public

e s 19 On January 9. 1990, Special C | provided S. Durrenberger’'s counsel with copes
of all documents received pursuant to subpoena and informal request as of that dats. Additional
documents were sent 0 counsel on January 31. 1990 On February 5. 1990. tranacripts of tape
Fmordmpm Zﬂml 99grm"ndcd. followed by three deposition transcripts and additional documents on

ke ot 5
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hearing beginning on June 12, 1990, as part of its lnvestiﬁtion.
The Senator was advised of this decision through counsel shortly
thereafter. On May 3. 1990, the Committee publicly announced its
intention to hold a hearing in this matter.

C. Proceedings Regarding the Condominium Matter

The allegations regarding Senator Durenberger's Minneapolis
condominium came to the Committee’s attention in December 1989,
following numerous press reports on the matter and certain pro-
ceedings before the Rules Committee. Generally. the allegations in
this matter have focused upon Senator Durenberger's receipt of
Senate per diem lodeing reimbursements for the cost of renting his
former condominium property in Minneapolis.

1. PROCEEDINGS BEFORE THE RULES COMMITTEE

On December 1. 1929, Senator Durenberger requested that the
Rules Committee review his claims for per diem reimbursements
for stays in the Minneapolis condominium. The Senator submitted
to the Rules Committee a statement of facts and discussion of rules
regarding this matter on December 22. 1989. Special Counsel Ex.
294, Senator Durenberger emphasized in this submission that he
had relied upon his counsel’s conclusion that he was entitled to col-
lect reimbursement for the daily rental costs of the condominium,
both when the Senate was and was not in session. The Senator
asked that the Rules Committee review this conclusion. and offered
to refund to the Senate any reimbursements that were received im-
properly.

By letter dated January 24, 1990. the Rules Committee advised
Senator Durenberger that during the sine die and August recesses
a Member is not entitled to reimbursement for expenses incurred
while at his: her official duty station. deemed during those periods
to be the Member's “residence” city in his/her home state. The
Commuttee further clarified that a Member's “‘residence city” is the

Member's usual place of residence. See Special Counsel Ex. 295.

In response to this letter., Senator Durenberger has refunded to
the Senate 311.005 as repavment of reimbursements which he re-
ceived for lodging in the condominium during the referenced recess
;E):eric;gf3 between August 1983 and November 1989. Special Counsel

x. 296.

2. PROCEEDINGS BEFORE THE ETHICS COMMITTEE

On December 21. 1990, this Committee voted unanimously to ini-
tiate a Preliminaryv Inquiry regarding certain real estate and relat-
ed transactions by the Senator involving the Minneapolis condo-
minium. The Committee notified Senator Durenberger of its deci-
sion immediately thereafter.

Subsequently, on December 28, 1989. Minnesota State Senator
William Luther filed a complaint with the Committee, alleging
generally that Senator Durenberger received Senate reimburse-
ment for staying in the condominium at a time when the Senator
was the soile owner of the unit. This complaint also asserted that
Senator Durenberger later failed to disclose to the Senate his inter-
est in the partnership from which he rented the condominium, and
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that in 1985 he may have placed l’.:terest in the partnership in
a blind trust in order to evade Senate disclosure requirements.!?
Special Counsel Ex. 293.

By letter dated January 8, 1990, the Committee requested that
Senator Durenberger provide to it certain relevant documents. On
January 24, 1990, Senator Durenberger produced to the Committee
approximately 3,800 pages of documents in response to this re-
quest.!? In addition, the Committee subpoenased documents from
nine individuals and companies identified as participants in vari-
ous transactions involving the Senator's condominium from 1983
through 1989. These individuals and companies included the Sena-
tor's former partner in the real estate nership, Roger Scherer;
attornevs Randall Johnson, Richard lais and Michael Ma-
honey, each of whom advised the Senator regarding condominium
transactions: and Paul Overgaard and the Independent Service
Company. the purported purchaser of the condominium 1n 1987

In addition, 1n early March 1990 the Committee subpoenaed doc-
uments from Eugene Holderness. Senator Durenberger's former
campaign manager. Finally, documents were provided voluntarily
to the Committee by Jean Stow, the partnership’'s bookkeeper. Cer-
tain materials also were provided to the Committee by the Senate
Disbursing Office.

Between February and April 1990, twelve witnesses were inter-
viewed, including certain former members of the Senator's staff.
Subsequently. interviews also were conducted of seven current and
former staff members of the Rules and Ethics Committees. Two in-
dividuals. Paul Overgaard of the Independent Service Company
and Michael Mahoney, were deposed. The deposition transcripts
and documents received pursuant to subpoena and informal re-
cllgéegt were provided to Senator Durenberger’'s counsel on May 4,

On May 2, 1990, Special Counsel submitted to the Committee his
Confidential Report of the Preliminary Inquiry into this matter.}?
On May 9, 1990, the Committee found ‘“‘substantial credible evi-
dence providing substantial cause” to find that a violation within
its jurisdiction had occurred and voted to conduct an Investigation
regarding the condominium matter in accordance with Committee
Rules 3(dX5) and 4(fX4). Special Counsel Ex. 7. The Committee noti-
fied the Senator of this decision immediately thereafter.

Pursuant to Committee Rule 3(¢c), by letter dated May 14, 199C,
the Committee formally notified Senator Durenberger of this deci-
sion. The notice stated that the Investigation would examine
whether the Senator abused his United States Senate office and
misused United States Senate funds, and whether he may have vio-
lated provisions of the Ethics in Government Act relating to quali-
fied blind trusts. Special Counsel Ex. 8. Two volumes of evidentiary

i Finally. the compimint alleged that Senator Durenberger failed to report properly to the
Senate ceruun transactions invoiving the condomunium. and questioned whether the Senator
migiht have violated the Internal Revenue Code 1n connection with thess transactions.

12 The Senator's January 24. 1990 submisson also included some documents regarding the
Piranha Press matter On Apnil 30. 1990, Senator Durenberger submitted additional documenta-
tion regarding the condominium matter.

13 Special Counsel previously had given the Committee several oral reports regarding the coo-
dominium matter

At end 3
( Dige M1} D)




41

materials were provided to ¥ne Senator with this notification
letter.'* The Committee further notified the Senator that the
public adjudicatory hearings previously scheduled to commence on
June 12, 1990 would encompass the condominium Investigation.
Special Counsel Ex. 8.

D. Senator Durenberger’s Presentations to the Commuttee Prior to
the Public Hearing

Throughout these proceedings. Senator Durenberger made nu-
merous presentations to the Committee, both orally and in writing,
addressing the allegations and the evidence.

Initially. tn a lengthy written response to the original complaint
in this matter. the Senator argued that in entering into the agree-
ment with Piranha Press he relied upon an advisory opinion issued
by the Federal Election Commuission (“FEC"'t and the advice of his
counsel. As to his speeches in the Boston metropoiitan area, the
Senator admitted that on some cccasions his staff solicited meet-
ings for him in the Boston area to coincide with personal travel to
Boston. He also acknowledged that on certain occasions his travel
expenses were paid by the groups with whom he met. The Senator
contended that such dual or multi-purpose trips—:.e.. those which
serve both business and personal objectives—are not prohibited by
Senate Rules.

On December 22. 1929, counsel to the Senator provided to Special
Counsel his written submission to the Rules Committee addressing
the condominium matter. The Senator and his counsel then met
with the Committee in Executive Session on February 8, 1990. Sen-
ator Durenberger addressed the Committee. discussing the Piranha
Press. Boston limousine and condominium matters during this ses-
sion.

On May 16. 1990. Senator Durenberger's counsel submitted a
lengthy memorandum to the Committee addressing each of the
matters under Investigation. In response to the Senator’'s request,
and pursuant to Committee Rule 3ic), the Senator and his counsel
also appeared personally before the Committee in Executive Ses-
sion on May 16 and 17, 1990. At this time. both the Senator and
Mr. Hamilton made statements to the Committee and responded to
questions by Committee members regarding the Piranha Press,
condominium and other matters under review.

" E. The Adjudicatory Hearing

As was noted above, on May 2 and May 14. 1990 the Committee
notified Senator Durenberger of its intention to hold a public hear-
ing, commencing on June 12. 1990, as part of its Investigation of
the Senator’s conduct. Because the Investigation concerned poesible
disciplinary action against Senator Durenberger. this hearing was
an “adjudicatory’ hearing as defined in Committee Rule 6(c}). The
pro:ie;idural protections set forth in Committee Rule 6ij) therefore
applied.

‘¢ Ar that ume Special Counsel also provided to Mr Hamilton memoranda of intervews of
witnesses contacted regarding the condominium matter
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On May 11, 1990, the Committee sent a draft Prehearing Order
to Mr. Hamilton and informed him that any objections to the draft
Order would be heard at the Committee's May 16, 1990 meeting.
The Order provided for the exchange of documents to be introduced
as evidence at the hearing; stated that affidavits would be admissi-
ble as evidence, subject to the right of Special Counsel and the Re-
spondent to subpoena such witnesses to testify at the hearing; and
provided that documents, affidavits and testimony would be admis-
sible at the hearing without formal proof, subject to timely objec-
tions during the hearing. No objections were raised by Mr. Hamil-
ton at the Committee's May 16, 1990 meeting and the Order was
entered on May 17, 1990. Special Counsel Ex. 9.1

At Special Counsel’s request, thirty-two subpoenas to testify at
the hearing were served between May 21-29, 1990. On May 29,
1990, twenty-five additional subpoenas for witnesses were issued in
response to Mr. Hamilton's request. Pursuant to the Prehearing
Order and Committee Rule 6(ji, on June 4. 1990. Special Counsel
provided Mr. Hamilton with the exhibits intended to be introduced
as evidence at the hearing. These 447 exhibits. contained in twenty-
three volumes, included eighty affidavits. 113 exhibits containing
documents relevant to Piranha Press appearances. transcripts of
forty-four of the Senator’s Piranha Press speeches. eighteen exhib-
its containing documents related to the Senator’'s receipt of limou-
sine service in the Boston area. excerpts from deposition tran-
scripts. copies of the Senator's travel vouchers for 1983 through
1989, and other documents related to the matters under Investiga-
tion.!® Also marked as exhibits were the Senator's books. Neither
Madmen Nor Messiahs (Special Counsel Ex. 448) and Prescription
for Change (Special Counsel Ex. 449).

On June 9. 1990, Mr. Hamilton provided Special Counsel with
110 exhibits to be introduced at the hearing, including twenty-
three affidavits obtained by Mr. Hamilton during the first week of
June 1990: thirteen letters to Senator Durenberger regarding his
book. Neither Madmen Nor Messiahs; excerpts from depositions
taken by Committee staff counsel and Special Counsel; and docu-
ments related to the Piranha Press and condominium matters.
most of which also had been marked as exhibits by Special Coun-
sel.

The hearing commenced on June 12, 1990. Pursuant to Commit-
tee Rule 6(j), Senator Durenberger was afforded all rights to which
a Respondent is entitled at an adjudicatory hearing. In particular,

'8 By letter o Special Counsel dated May 24. 1990. Mr Hamilton objected to certain prowi-
sions of the Order Specificaily. Mr Hamilton objected 10 the requirement that exhibits to be
used 10 cross-examination of witnesses be exchanged prior o the heanng: that affidavits and
depomtions be admitted into evidence: and that documents be admitied without formal proof.
subject to tumely objections made dunng the hesring Mr Hamuiton reqwudthnSpecm
Counsel forward his commenta to the Commuttes. In response. the Commtiee informed M

Counnld:uudune- 1990 Special Counsel mpondedm'nu.n;tothueoonmomon.!une 11,
1990 Mr Hamulton did not renew these objections during the heanng in this matter. and specif-
uzllv did not object to the admusmon of any of Special Counsel’s exhibits at that ume

*These documents previously had been provided to Mr Hamilton as they were received and
mmud during the course of the Initial Review and Investigauon
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Senator Durenberger was represented by counsel. and was free to
call witnesses on his behalf.

At the outset of the hearing, following statements by the Chair-
man, Vice Chairman and each Member of the Committee, Special
Counsel delivered his opening statement. Special Counsel provided
a detailed account of the evidence in these matters, concluding that
Senator Durenberger knowingly and willfully engaged in conduct
which violated statutes, Senate Rules. and standards and accepta-
ble norms of ethical conduct. Hearing Transcript (June 12, 1990) at
106. On the basis of the evidence gathered during the Committee's
inquiries, Special Counsel recommended to the Committee that it
pass a Resolution calling for the full Senate to denounce Senator
Durenberger for conduct which has brought dishonor and disrepute
to the Senate. /d. at 107.

At the conclusion of Special Counsel's statement. Senator Duren-
berger's counsel made an opening statement on behalf of Senator
Durenberger. The Senator’s counsel did not contest the fact that
Senator Durenberger violated certain Senate Rules. nor did he con-
tend that a sanction was unwarranted. /d. at 109-110. He argued
instead that Senator Durenberger acted in good faith, without an
intent to violate the Rules. and upon the advice of counsel. Id. at
110. He further argued that the sanction of denouncement was not
justified. Id.

Senator Durenberger’s counsel concluded his presentation on the
morning of June 13. 1990. At that time, he informed the Committee
that Senator Durenberger would submit the matter to the Commit-
tee on the basis of the documentary evidence introduced on the
Senator's behalf and that submitted by Special Counsel. Senator
Durenberger’'s counsel specifically declined the right to call any
witnesses. Hearing Transcript (June 13, 1990} at 15.

Senator Durenberger then addressed the Committee, reiterating
his counsel’s statements that he acted “in good faith, with no
intent whatsoever to violate the rules of the Senate™” and upon the
advice of counsel. Id. at 20. Following Senator Durenberger's re-
marks, Special Counsel concluded his opening statement.

The Chairman then questioned Mr. Hamilton about Senator
Durenberger’s decision to waive his rights, including the right to
call witnesses and to cross-examine Special Counsel’'s witnesses.!”
The Chairman specifically explained that Special Counsel’s recom-
mendation of sanction did not preclude the Committee from recom-
mending a different. and poesibly more severe sanction. /d. at 72-
73. In response. Senator Durenberger’'s counsel reaffirmed that the
Senator was waiving any due process rights. and was specifically
waiving the right to call or cross-examine witnesses, as well as the
right to any further hearing.

The Chairman then queried Senator Durenberger. who stated
that he concurred with his counsel’s waiver of his rights available
during an adjudicatory hearing. Id. at 77. Following this discussion
of the Senator's waiver of rights, Special Counsel moved into evi-

" The Chairman specifically inquired of the Senator s counsel whether he had any objection
20 the Senator be called as & witness duning the hearing Such s procedure s suthornssd by
Commuttee Rule &:d. In response. the Senator's counsel stated that the Senator wished to
submut the matter to the Committee on the existing recora
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dence Special Counsel Exhibits 1-447, 448 and 449 (the Senator's
books) and 450-452.'® These exhibits and Senator Durenberger’'s
112 '® exhibits were received in evidence without objection. The
Committee then excused from their subpoenas the thirty-two wit-
nesses who had been subpoenaed to testify at Special Counsel's re-
quest and the additional witnesses subpoenaed at Mr. Hamilton’s
request. The hearing concluded with the Committee's direction
that Special Counsel promptly submit his Final Report.2°

IV. THE COMMITTEE’'S AUTHORITY TO INVESTIGATE AND SANCTION
MisconpucT or MEMBERS

A. Constitution and Senate Rules

Article I. Section 5. Clause 2 of the United States Constitution
provides:

Each House [of Congress] may determine the Rules of its
Proceedings. punish its Members for disorderly Behaviour,
and. with the Concurrence of two thirds, expel a Member.

Pursuant to this mandate, in 1964 authority to investigate and
report to the Senate possible unethical conduct was delegated to
the former Senate Select Committee on Standards and Conduct. In
1977 this authority was delegated to the newly created Select Com-
mittee on Ethics.

It is the duty of the Committee. under its authorizing resolution,
S. Res. 338, as amended in 1977, to

receive complaints and investigate allegations of improp-
er conduct which may reflect upon the Senate, violations
of law, violations of the Senate Code of Official Conduct
and violations of rules and regulations of the Senate, relat-
ing to the conduct of individuals in the performance of
their duties as Members of the Senate, or as officers or em-
ployees of the Senate, and to make appropriate findings of
fact and conclusions with respect thereto. . . .

S. Res. 338, 88th Cong., 2d. Sess. § 2(aX1) (1964), as amended by S.
Res. 110, 95th Cong., 1st Sess. § 201 (1977). The legislative history of
this Resolution reflects the Senate's intent to delegate substantial
authority to the Committee to investigate allegations of misconduct
by Members.?!

'8 Special Counsel Exhibits 450—452 were reburtal exhibits.

1® Exhibits 111 and 112 were provided to the Comnuttee by Mr. Hamilton on June 13. 1990

20 The Senator's counsel also was informed that he had the nght to submit expeditiously a
final briefing of the matters under [nvestugation. :

1! Dunng its consideration of Resolution 338, the Senate Rules Committee rejected Senator
Cooper’s proposal to create a select committee authorized ‘to receive complants of unethical,

improper. [and] ﬂleﬁ_mdun of members " S Rep. No. 1125, 88th Cong.. 2d. Sesms. 13
(1964). Instead. the Committes reported a resolution which to vest itself with the
limited authority “to investigate alleged violations of the rules of the Senate. . . .~ S. Rep. No.
1147, 88th Cong.. 2d. Sess. 1 (1964).

On the floor, Senator Cooper was able to persuade the full Senats to enact his version of Reso-
lution 338. 110 Cong. Rec. 16930 (1964) Senator Case. speaksr 1n favor of the substitute,
stated that “unlike the resolution 1n 1ts onginal form. . the [Cooper] ~would not be
limited to alleged violations of Senate Rules. but it would take into account all improper con-
duct of any kind whatsoever.” /d. at 16933 Senator Dirksen mmularly stated that a “very care-
ful resding . . of the Cooper amendment will disclose the broad delegation of power it contains
'G\gor-poct to discipline, matters of conduct. performance. standards. and so forth.” Id at
1
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In order to fulfill this mandate, the Committee is authorized to
hold hearings, issue subpoenas, administer oaths, take testimony,
including by deposition, and retain outside counsel. The Committee
further is authorized, with the prior consent of the department or
agency involved, to utilize the services, information and facilities
(and to employ the services of personnel) of any such department
or agency of the government.

Pursuant to the Committee’s Rules, the Committee is authorized
to address inadvertent. technical, or de minimus violations through
informal methods. Committee Rule 4(f%2). The Committee is fur-
ther authorized to propose remedial actions against a Member for
violations which. while not inadvertent or de minimus. are not suf-
ficiently serious to warrant imposition of the severe sanctions of
expulsion, censure or reporting to the appropriate party confer-
ence, specified in S. Res. 338. Committee Rule 4(fXx3).

In those situations in which the violations are sufficiently serious
to warrant such severe sanctions. as in the instant case, the Com-
mittee is not authorized to discipline the Member unilaterally.
Such sanctions may only be imposed by the full Senate. According-
ly, pursuant to S. Res. 338 the Committee is authorized to recom-
mend to the Senate by report or Resolution serious disciplinary
action. S. Res. 338, § 2tan2).

B. Prior Senate Disciplinary Cases

The Senate has never adopted a fixed set of standards for the im-
position of particular sanctions. Instead. the Senate has considered
each case on its individual facts. While it is difficult to identify any
precise guidelines from the cases in which the Senate has consid-
ered disciplinary action against one of its own Members, some gen-
eral principles emerge from an examination of these precedents.
Generally, in cases involving treasonous conduct or disloyalty to
the United States, the appropriate Senate committee hag recom-
mended expulsion.2? Similarly, cases involving charges of bribery
or receipt of compensation for services rendered before government
departments have resuited in recommendations of expulsion.23

In contrast. cases involving misues of campaign or office funds,
or abuse of senatorial office and authority, have typically resulted
in a recommendation of a lesser. but nonetheless very serve sanc-
tion. In the case of Senator Thomas Dodd. for example, the Senate
imposed a sanction of censure based upon the following findings:

[Flor having engaged in a course of conduct * * * from
1961 to 1965 of exercising the influence and power of his
office as a United States Senator * * °

(a) to obtain, and use for his personal benefit, funds
from the pubic through political testimonials and a po-
litical campaign, and

tb) to request and accept reimbursements for ex-
penses from both the Senate and private organizations
for the same travel,

3 E ¢.. Senator William Blount 117971
23 John F Simmons :1862% James W Patterson 1373: Charies H Dietnick '1904x Joseph R
Burton ' 1906 Burton F Wheeler 1924*. Harnson Williams :1982:
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[Senator Dodd] deserves the ng' of the Senate; and he
18 so censured for his conduct, which is contrary to acce t-
ed morals, derogates from the public trust expected o
Senator, and tends to bring the Senate into dishonor and
disrepute.

S. Rep. No. 193, 90th Cong., 1st Sess. 26-27 (1957).

In the more recent case of Senator Herman Talmad.ge. the Com.
mittee found that the Senator had grossly neglected his dut
faithfully administer the affairs of his ofﬁce Specificall 'g the m-
mittee found that Senator Talmadge either knew or should have
known of certain acts or omissions, including the failure to report
and the diversion of campaign contributions to non-cam pur-
poses, the claiming of Senator reimbursements of over $43,000 for
official expenses which were not incurred, and the filing of inaccu-
rate Financial Disclosure Reports and candidate’s receipts and ex-
penditure reports. Based on these findings of financial impropri-
eties, the Committee voted unanimously on September 15, 1979 to
denounce the Senator, characterizing his conduct as “reprehensi-
ble.” S. Rep. No. 337, 96th Cong., 1st Seas. 17-18 (1979). Senator
Talmadage was denounced by the full Senate thereafter. S. Res.
249. 96th Cong., 1st Sess. (1979).2¢

C. Laws. Senate Rules and Other Ethical Considerations Applicable
to the Committee's Present Investigation

In its Resolution for Investigation in connection with the Piran-
ha Press and related matters, the Commission set forth the allega-
tions against Senator Durenberger. Special Counsel Ex. 5. That
Resolution stated that the Investigation would include an examina-
tion of whether Senator Durenberger may have violated the hono-
raria limitations established by 2 U.S.C. §31 -1 and 2 US.C. §441i
through his arrangement with his publisher, and Senate Rule 34
by failing to timely report the receipt of certain travel expense
reimbrusements du 1985 and 1986.

The Resolution further stated that the Committee would exam-
;i;%e whether" S;n:tor Durenberger may have violated Senate R:l;le
paragraph conve! campaign contribution to perso
use and 2 US.C. §434 l-mi-gEC regulanom by failing to properly

report and deposit a cam txon, Senate Rules Commit-
B gC §193d b

tee regulations and 40 Piranha Press
speeches in U.S. Capitol and Senate facilities; Senate Rule 35
by accepting payment for the ummmpemu of limousine
transportation from organizations with a di interest in legisla-
tion before the

The Resolution for Invemgauon involving the condominium
matter stated that the Investigation would examine whether Sena-
tor Durenbe r may have abused his United States Senate office
and misused United States Senate funds through a pattern of im-
g:oper conduct which has brought discredit upon the United States

nate as contemplated by Section 2(aX1) of S. Res. 338, 838th Con-
gress as amended. The Resolution stated that this improper con-

14 Senate dciplinary precedents detai]l in Senate Election. Explusion
a.udCrmunCa-frml"le’;'!SDoc‘lo ﬁm , 1ot Sess.




duct may have included the submission of misleading travel reim-
bursement vouchers to the Senate Disbursing Office, the misrepre-
sentation of the ownership of the property for which he was claim-
ing lodging reimbursement, and the back dating of real estate
transactions and certain documentation relating to those transac-
tions. Special Counsel Ex. 7.

The Resolution further cited possible violations of the Ethics in
Government Act. including Sections 702(ex3Xc) and 702(eX6), re-
garding the administration of the Senator's blind trust.

V. Evipence REGARDING SENATOR DURENBERGER'S RELATIONSHIP
WrtH PIRANHA PreEss

Between 1924 and 1986, Piranha Press published two books au-
thored by Senator Durenberger: Neither Madmen Nor Messiahs, a
collection of ““white papers” on national security issues released in
September 19%4, and Prescription for Change, a collection of speech-
es on health care issues released in April 1986. Piranha press was
the corporate successor to Fair Enterprises. Inc.. which in the 1960s
published a photographic book of wrestling holds. and which more
recently printed fliers for state fairs.

Under the terms of his agreement with Piranha Press. Senator
Durenberger made approximately 113 book ‘‘promotional appear-
ances’ before various trade associations. colleges and businesses
during 1985 and 1986. Each of these groups paid Piranha Press a
fee for the Senator's appearance. typically between 31.000 and
85,000, plus travel expenses. Piranha Press in turn paid the Sena-
tor $100,000 in quarterly installments over a two year period.

Special Counsel finds that the arrangement between Senator
Durenberger and Piranha Press was simply a means of converting
into “stipendiary income’’ that which would otherwise have been
honoraria income, and that Senator Durenberger therefore violated
2 US.C. §31-1 and 2 U.S.C. §441i.25 Special Counsel also finds
that Senator Durenberger knowingly and actively participated in
this arrangement. the obvious effect of which was to circumvent
the statutory limitations on honoraria income.

The groups before which Senator Durenberger made speeches
pursuant to this arrangement did not invite him to promote his
books, and only rarely characterized his appearance as a promo-
tional event. See Special Counsel Exs. 45, 7 &; 80, 7% 4-5. In addi-
tion, the Senator frequently failed to mention either his books or
his publisher at these appearances. When he did. the references
were often only fleeting and did little more than belittle the books
or the publisher.

Moreover. the principal outcome of Senator Durenberger's ar-
rangement with Piranha Press was to produce income in the form
of speaker’s fees. not book sales. Available financial records show
that Piranha Press earned approximately $248.300 in speaker’s fees
between 1985 and early 1987. as compared to approximately

3 ]n 19852 USC §31-1 mpm-dmm\nlmponbmonmmmdthquda
Member's salary Effective in 1986. this percentage was raused to forty percent Secuon #4li of
the Federal Elecion Carnpaign Act 2 US.C. § 41111 prohiints the acceptance of an honorsrium
of more than $2.000 for each appsarance. spesch or article.
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$15,000 in book sales.2® Not surprisingly, the Senator never re-
ceived any royalties from the book sales. The books therefore
appear to have been little more than a pretext for the Senator's
speaking engagements that would otherwise have been treated as
traditional honoraria events.

A. Contractural Arrangement Between Senator Durenberger and
Piranha Press

The evidence in this matter demonstrates that the Senator's con-
tract with Piranha Press did not constitute a good faith book pub-
lishing or promotional agreement. The written agreement between
the Senator and Piranha Press varied in many key respects from a
standard book publishing contract. Most importantly, the agree-
ment obligated the Senator to make 'special appearances to dis
cuss. speak on or otherwise promote the [books] as are mutually
agreed upon by Publisher and Author.” 27 Special Counsel Exs.
252, 253. The agreement further provided that the Senator was to
be paid by Piranha Press in consideration “of the rights to the
[book] granted by the author to publisher hereunder, and in consid-
eration of the author’s services to be rendered in promoting the
[bock] and the author.” Id.

While authors frequently make public appearances in an effort
to promote their publications. they typically are not compensated
by their publishers for such appearances. In his affidavit in this
matter. Samuel Vaughan, the Senior Vice President and Editor of
the Trade Department at Random House, Inc., described the usual
industry practice as follows:

Publishers do not customarily or traditionally pay an
author to promote the author’s books. Although an author
may make some promotional appearances on behalf of his/
her book. and the publisher usually pays all or some of the
travel expenses associated with such appearances, no fees
or other compensation are normally paid to the author.

Special Counsel Ex. 81.

In at least this respect the “‘promotional appearance’ provisions
of the Piranha Press agreement more closely resembled a “speak-
er’s bzuureau" contract than a traditonal book publishing agree-
ment.

1% See Special Counsel Ex. 277 The anal
reprinted as Special Counsel Exz. 277 "
ments are basad on a remiew of Piranhs records produced by the publisher
mmuﬂmtummmmmtmm-nﬂulwnumd
documents uced by B. Dalton Bookseller. which purchased 1.600 copwes of the Senator s first

”mMnulppmuymmr-:Hmywtmuannmmm
whuch would be made by Senator Durenberger In to pay quarterly ts of
$12.500. Mr. Diamond estimated that the Senstor make approximately fifty eppearances
each yvear. Special Counsel Ex 433 at 47 Mr. Mahooey. in contrast. tastified that the parties
gned_l.o approxumately only tweive appearances each vear Depomtion of M. Mahoney 14 27
1at o5
2% Pursuant to such agreements. the “speaker's buresu ' typically makes all arrangements for
appsarances by its client. and collects all speaker’s fees for these events. The client 15 then paid
a percentage of the speaker s fees collected by the 'spesaker s buresu.
It is interesting to note that on at least one occason. a representative of Piranha Press char-
acterized the publisher s role as that of a “speaker’s bureau.” Susan Dempsey of the Healthcare
Continued




The agreement between the enator and Piranha Press also
structured these appearances and payments over a two year period
running from the date of the agreement. without any reference
whatsoever to the publication date of the books themselves. Mr.
Vlughan of Random House, Inc. characterized such an agreement
as “extraordinary.” Id. As Mr. Vaughan further explained, appear-
ances by an author to promote book sales typically are concentrat-
ed within the several month period surrounding the official publi-
cation or relea.se date of the book. See Id. In contrast, many of the
Senator’s “promotional appearances” occurred well after the publi-
cation of his first book. and well before the publication of his
second book.?*

Materials produced to the Committee by Mr. Mahoney suggest
that from its inception the principal purpose of the Senator’s agre-
ment with Piranha Press was to permit the Senator to earn fees
for speaking engagements, rather than to promote the sale of his
books. From the outset the parties seem to have recognized little if
any hope of earning money from the actual sale of the book.

In an August 13, 1984 memorandum to Mr. Mahoney from
Thomas Horner. the Senator’s Administrative Assistant, Mr.
Horner requested “specific advice on setting up fee-earning appear-
ances in connection with the Senator's defense book, Neither
Madmen Nor Messiahs.” Special Counsel Ex. 247. Significantly, Mr.
Horner acknowledged in this memorandum that the parties did not
expect that the books would actually generate any income through
sales:

The book will be distributed for sale in {0-some B.
Dalton Bookstores in Minnesota and in the Washington,
D.C., area. Income from the sale of the books will go to
Gary {Diamond of Piranha Press] although he does not
expect to break even. His goal was to get into publishing
and to help the Senator.

Please advise on how we should structure speaking
events connected with the promotion of the book that
could potentially be income-producing to the Senator; is
there an advantage to the Senator providing some of the
funds for promotion; etc.

ld. (emphasis added).

Early the following month, Mr. Horner forwarded to Mr. Ma-
honey a draft author-publisher agreement prepared by Piranha
Press’ counsel. Again, Mr. Horner emphasized the importance of a
provision for fee-earning appearances:

Financial Managemert Association " HFMA"': recalled the following conversatwn with s repre-
sentauve of Piranna Press
[The representative expiained that Piranha Press acted as a “speakers’ bureau”
and that Piranha’s paymenta to Senator Durenberger were separate from HFMA's pay-
ment to the publisher
Special Counsel Ex 25. 76
#* Unlike s typical book publishing agreement. which provides for rovalties based om the
retail price of the book. Lhwmmlpnmby&nlerunnbuwsmnlwﬂdfw
avn]‘tv p-h.vr:enum“ the net profits resulting f:;m the saie of the book In his affidavit,
r Vaug sta t such a ty agreement . wnetmeprvﬁuunacmrym
either general or trade pubh.hm(rzlsm Counsel Ex
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[Wle would like a paragraph inserted in which it is
made clear that the publisher or some other entity may
pay the Senator a fee for the series of speeches or other
promotional activity. This would be along the lines of your
earlier conversations with the Senator.

Special Counsel Ex. 248.3° As ultimately structured and adminis-
tered, the arrangement between Piranha Press and the Senator ac-
commodated this goal strikingly well. The income generated by the
Senator’'s ‘“‘promotional appearances” over the two year period of
the agreement far exceeded the income generated in book sales—
approximately 3248,300 in speaking fees as compared to only ap-
proximately $15.500 in book sales. See Special Counsel Exs. 277,
278,

The quoted memoranda also clearly reflect Senator Duren-
berger's personal involvement in the structuring of the contract
with Piranha. The Senator is shown as a copy recipient on the
August 13, 1984 memorandum from Mr. Horner. seeking Mr. Ma-
honey's advice on structuring fee-earning speeches. See Special
Counsel Ex. 247. The subsequent September memorandum specifi-
cally references conversations between Mr. Mahoney and the Sena-
tor about such an arrangement.3! See Special Counsel Ex 248.

Moreover. both Mr. Horner and Mr. Mahoney testified that the
Senator participated in discussions concerning the arrangement
throughout the contract drafting period. See Special Counsel Exs.
438 at 14: 442 at 9-10. 177-178; Durenberger Ex. 103 at 144. The
evidence therefore demonstrates that Senator Durenberger actively
participated in the creation of this “extraordinary” promotional
contract.

B. The Nature of the Senator’'s Appearances

As was noted above, during 1985 and 1986. Senator Durenberger
made 113 “promotional appearances’” pursuant to his arrangement
with Piranha Press. On none of these 113 occasions was the Sena-
tor invited to appear for the purpose of promoting or discussing his
book.32 Moreover. none of these appearances was the result of an
inquiry made of Gary Diamond or Piranha Press. Instead. the Sen-
ator's Piranha Press appearances uniformly were the result of invi-
tations extended to the Senator in his capacity as a United States
Senator, either directly or through his Senate staff.

Generally, in response to an invitation to deliver an honorarium
address. an organization was advised of the Senator's relationship
with Piranha Press. either by the Senator’s staff or the publisher.
Piranha Press then typically sent a two page form letter to the
sponsoring organization, summarizing the terms and conditions of

30 Shortly thereaster. Mr. Horner spoke with Donna Hanbery. Mr Mahoney's partner, about
these arrangements. Ms. Hanbery s notes of that conversation reflect that she too was asked to
structure a contract between the Senator and Piranha Press in which the Senator would do pro-
motions ‘for a fixed fee ' Special Counsel Ex 249

31 Mr. Horner testified generally that the concept of promotional appearances may have ong-
nated with Mr. Mahoney Special Counsel Ex 438 at 13-14 The referenced documents, however.
suﬂm that the concept onginated in the Senator’s office

Throughout the course of the Committee’s proceedings. Special Counsel repeatedly asked
Senator Durenberger s counsel to provide any available evidence of invitations to the Senator to
promote his books No such evidence was proffered




the Senator's scheduled appeagce. Although this form lette
began with a statement that the addressee had “inquired i
a promotional appearance by Senator Durenberger,” as was no
Special Counsel has found no instance in which a sponsoring
organboo ization actually invited the Senator to appear to promote his
k_:\a

Instead, organizations before which Senator Durenberger spoke
invited him, not because of his role as an author, but because of his
position as a United States Senator. Often, the representative of
the organization responsible for selecting Senator Durenberger as a
speaker did not even know of the Senator’s books. See, e.g., Special
Counsel Exs. 23, 73: 730. 73; 50, 13. Most frequently, the Senator
appears to have been selected as a speaker because of his member-
ship on the Senate Finance Committee or the Health Subcommit-
tee of the Finance committee. See, e.g., Special Counsel Exs. 12, 12;
18, 73; 61, 73: 68, 7 2. In short. Senator Durenberger was invited
by groups to give what. absent the Senator's arrangement with Pi-
ranha Press. would have been treated as traditional honoraria
speeches.

The evidence demonstrates that Senator Durenberger knew that
his '‘promotional appearances” were the result. not of requests for
book promotions, but instead of speech invitations extended to him
as a United States Senator. Throughout the term of his agreement
with Piranha Press, Senator Durenberger personally designated as
Piranha Press “promotional events”’ certain honorarium s h in-
VitgtiOans received in his Senate office. See Special Counsel Ex. 440
at 37-38.

For example., on Februarv 18, 1986. Senator Durenberger re-
ceived an invitation to address a policy conference sponsored by
Capitol Associates. Inc.. which offered the Senator a ?2).000 hono-
rarium. Senator Durenberger wrote on the invitation, “OK D PP.”
indicating his direction that the speech be treated as a Piranha
Press ‘‘promotional appearance.” Special Counsel Ex. 121 at B. The
Senator made similar notations on invitations for traditional hono-
rarium appearances extended by the American Society of Associa-
tion Executives (Special Counsel Ex. 113 at A). the Association of
Metropolitan Water Agencies (Special Counsel Ex. 118 at B), the
Council of Industrial Development Bond Issuers (Special Counsel
Ex. 130 at A), the Washington Campus (Special Counsel Ex. 151 at
B), the National Association of Bond Lawyers (Special Counsel Ex.
163 at A), and the Singer Company (Special Counsel Ex. 191 at A).

Anne Kelly (now Planning), the Senator’s scheduler until August
1985, described the process of selecting and scheduling Piranha
Press events as follows:

I gelaced all written invitations for speeches in a folder
for Senator Durenberger's review.

Senator Durenberger then returned the invitation folder
to me with his notations on the invitation, reflecting

33 See. e.g.. Special Counsel Exs. 14. 12; 23, 73: 57. 7 3; 63, © 3. 82. 74 In fact. Special Counsel
repeatedly was informed by witnesses that the Piranha Press form ietter was 1n error in ths
respect. See. ¢.g.. Special Counsel Exs. 60, *7; 66. 5. 82, " R
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whether he would accept the speech. Sometimes he would
seek the guidance of a legislative aide as to whether or not
he should speak to the group. If he ultimately accepted the
speech and if the organization was paying a fee, he would
also indicate whether the speech was to be treated as an
honorarium speech or as a Piranha Press speech.

Special Counsel Ex. 65, 11 4, 5 (emphasis added). Jodi Mathison, the
scheduler who assumed Ms. Kelly's responsibilities, similarly testi-
fied that Senator Durenberger himself designated some s h in-
vitations received in his U.S. Senate office as Piranha ap-
pearances. Deposition of J. Mathison (5/5/89) at 18.34

In fact. as the Senator approached his honoraria income ceiling
in 1985, speech invitations simply were forwarded by his United
States Senate staff to Piranha Press to be treated as '‘promotional
appearances.” On February 15, 1985, shortly before the Senator
made his first Piranha Press appearance. his Administrative As-
sistant forwarded to Mr. Mahoney a set of speech invitations which
as of that date had already been accepted as honorarium speeches.
Mr. Horner stated:

At the direction of Senator Durenberger I am forward-
ing to you the upcoming invitations that have been accept-
ed on his behalf. These invitations were accepted prior to
the agreement between the Senator and his publisher;
therefore, the honoraria agreed upon is 32.000 or less, the
limit allowed by the U.S. Senate.

Special Counsel Ex. 258.

A listing of the Senator’'s honoraria speeches created in 1985 by
Anne Kelly, his scheduler, reflects that by the end of February of
that year, the Senator had collected a total of $22,500 in speaking
fees—$19,500 in honoraria and $3,000 in fees paid to Mr. Mahoney.
Ms. Kelly's handwritten note on this list states: “‘After this amount
was collected, Mahoney took over with speaking fees.” Special
Counsel Ex. 263. In her affidavit, Ms. Kelly stated:

I came to understand that after Senator Durenberger
had almost reached his limitation on honoraria income for
1985, moset speeches for which he was to receive an hono-
rarium were to be handled as Piranha Press speeches.

Special Counsel Ex. 65, 6.

The Senator’'s Financial Disclosure Report for 1985 tends to con-
firm this understanding. That Report reflects eleven separate hono-
raria speeches, generating $19.500 in honoraria income, between
January 21, 1985 and February 22, 1985. Special Counsel Ex. 266.
The Senator reported receipt of an honorarium from only one addi-

3¢ Jimmie Powell, the Senator’s tive Director from 1983 to August 1985, confirmed thus
procedure. In his d’ﬂdnm.. Mr. Powel ud

persoaal
Specuai Counsel Ex 67. %7
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tional speech, in December o&t year, bringing his total disclosed
honoraria income to $21,500, just under the cap imposed by law.?*

Yet the Senator actually made fifty-eight additonal fee-earning
speeches in 1985. Fees for all these events—totaling approximately
$129,000—were paid to Piranha Press. There does not appear to be
any basis for the characterization of these other s foes as
book promotions rather than honoraria, other than the fact t.hnt
the Senator had come close to his limit on honoraria by the end of
February 1985.2

On May 15, 1986, five days prior to the Senator's sched-
uled engagement [before the conference], I received a tele-
phone call from Jodi Mathison of Senator Durenberger’s
office. . . . On or about that date. I spoke with a staff
member from the Senator’s office. Although I do not spe-
cifically recall. I believe that this conversation was with
Ms. Mathison. This staff member informed me that Senator
Durenberger had exceeded his honorarium limit and as a
result we should pay the honorarium we had agreed to pay
for the Senator's appearance to his publisher. This staff
member stated that they would treat this tnip as a book
promotion appearance. This staff member indicated that
someone from the Senator’'s publisher would be contacting
me to arrange for payment of the speaking fee to the pub-
lisher.

Special Counsel Ex. 44 7 5 (emphasis added:.. Mr. Kelley objected
strenuously to this arrangemem and the Conference ultimately
did ngt pay either the Senator or Piranha Press for the Senator’s
speec

The lack of any meaningful distinction between an honoranum
speech and a Piranha Press appearance by Senator
also evident from a review of the Senator's copanelists and spnk
ers. At twenty-three of the events at which Senator Du.renheuer
made a Piranha Press ‘‘promotional appearance,” other Membe:
of Congress also spoke—in exchange for traditional honorarium
payments.®” For example, in July 1986. the Equitable Life Assur-

3% [n 1985 2 US.C §31-1 unposed an anpual limut of 30 percent of a Senator’'s Semate salary,
or $22.530. that could be sarned througn honorana income
"Thhctofam-nm‘ﬁumbuvmdnmwnhm‘m-ﬁ
. . udbv!hefm!hldl.:}:mn‘mr dv.b-m h:-:
years. some -
Press eventa For exampie. the Senator addressed the American

Counssl Exs 82,
Sm:tmh
wiemmobile

table Society (Special Counsel Exs. 5 3

tals (Special Counsel Ex. lwrGentn.IElmCamm

73k Health Industry Manufacturers Association :Special Counsal
150r \lumdmmd&nmbmhdwu Special Counsei Ex. 167 Nati
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ance Society sponsored a Group Health Policy Forum Breakfast,
which was attended by approximately ten high level officials of the
Equitable and the Health Care Financing Administration. Both
Senator Durenberger and Congressman Pete Stark addressed the
breakfast and each was paid a $2,000 honorarium. However, Sena-
tor Durenberger endorsed his honorarium check to Piranha Press.
Special Counsel Exs. 54, 275.

Similarly, in February 1986 both Senator Durenberger and Sena-
tor Dale Bumpers spoke at the American Medical Association con-
ference, ‘“‘Participation '86." While Senator Bumpers reported re-
ceipt of a $2.080 honorarium on his Financial Disclosure Report.
Senator Durenberger had his $2,000 payment made payable to Pi-
ranha Press. Special Counsel Exs. 63, 75, 107. Roy Pfautch. ore of
the organizers of the event. stated in his affidavit: I considered
the payment to Piranha Press to be an honorarium payment, iden-
tial in all respects to the honorarium payment to Senator Bump-
ers.” Special Counsel Ex. 63. 7 9.

C. The Role of the Senator's Books at his *'Promotional
Appearances

The lack of any clear substantive distinction between the Sena-
tor’'s own honorarium speeches and his ‘promotional appearances”
is underscored by the fact that the Senator made a number of “‘pro-
motional appearances” during which he did not mention either his
books or his publisher. As was noted above, on those occasions on
which he did mention either or both of his books., the references
were extremely brief.3® Often, they were disparaging of the books’
contents.

For instance. in an apparent reference to his book Prescription
for Change during a November 1986 speech before the U.S. Health
Corporation, Senator Durenberger said:

But I'm trying to write a real book on health policy. so
that these speeches would be shorter, but it's really hard
to do. I mean, things are happening so quickly out here.
and they're so hard to understand, that I can't get my
book done.

So this is a book. But what this really is, is 44 speech-
o .. .

Special Counsel Ex. 237, p. 6. On another occasion. the Senator's
only mention of his books was his observation that they did not sell
as well as Lee lacocca's book. See Special Counsel Ex. 223, p. 10.
During several speeches he made light of the name of his publish-
er. and admitted that the audience would have trouble finding the
book in any place but his office. See, e.g., Special Counse] Exs. 205,

cers Association Special Counsel Ex. :69x National Multi Housing Council (Special Counsei Exs
'3 270, National Restaurant Association 1Special Counsel Ex 174 Owene-lilincis Speciai
Counsel Exs. 179, 275" Prudenual-Bache Secunties ( Counsel Ex. 184, 274", Secunties Io-
dustry Associstion ‘Special Counsel Exs. 76, * 5, 190% Washington Campus—March 23, 1985
ES::n;l Cgun‘n:lzﬂn 89, 110; i51r Washington ‘Campus—November 12, 1985 (Speciai Counsei
89, 1 21: 13
3% These references were often so bnef that. when questioned as part of Special Counsel's in-
ury. many witnesses present at these spesches stated taht IM had no retolhcuon that the
gemwrhndmuonedh-booxs See. eg. Special Counsei Exs 11,7 6:35 T 5 64, ¢




p. 15; 218, p. 23. These comments hardly seem intended to encour-
age the public to purchase his books.3®

Of the 113 “promotional ap ces”’ made by Senator Duren-
berger during 1985 and 1986, §pec1al Counsel has found only three
in which the sponsoring organization purchased the Senator’s
books.4? In addition, Special Counsel has found only one appear-
ance, the July 1986 meeting of the Outpatient Ophthalmic Surgery
Society, at which the Senator's books were actually sold at the
event itself. See Special Counsel Ex. 70, 7 21. The Senator occasion-
ally held up a single copy of his book during his speech: on a few
other occasions, additional copies were on display.+!

On several occasions., sponsoring organizations were told that it
was not necessary to display the Senator’s books. notwithstanding
the request for such space in the standard Piranha Press confirma-
tion letter. See Special Counsel Exs. 28 77 7;: 57, 77 10: 66, ¥ 6; 86,
¢ 6. In addition., while many groups were willing to display the
Senator's books they were unable to obtain copies of the books. See,
e.g.. Special Counsel Exs. 29. © 8: 50 7 11: 58 77 5. 11.

For instance. the Senator was invited to give a traditional hono-
rarium speech at the November 1985 Business Issues Seminar
sponsored by the State Government Education and Research Foun-
dation. Martha McNelis. who managed the Seminar, learned that
the Senator was to publish a book on health care issues. She hoped
to make the book available to Seminar participants. Despite efforts
to obtain copies of the Senator’s books. no books were made avail-
able to the Foundation. Ms. McNelis stated: "I recall being frus-
trated, disappointed and somewhat confused that our orig'i.nlif lans
to distribute the Senator's books were unsuccessful.” Special Coun-
sel Ex. 58, 7 11.

The Invest to Compete Alliance. before which the Senator spoke
in February 1986, similarly was unsuccessful in its efforts to ac-
quire the Senator’'s books. Jeanne Campbell, a lobbyist who coordi-
nated the activities of the Alliance, was instructed by a member of
the Senator’s staff to purchase copies of the Senator’s books instead
of paying an honorarium for the Senator’s appearance. Ms. Camp-
bell stated in her affidavit that sometime after the 32,000 payment
was made to the publisher:

I called the Senator’s office because copies of the Sena-
tor's books had not been received and was told to contact
Piranha Press. | telephoned Piranha Press and believe
that I spoke with Gary Diamond who told me he would

3* The lack of any clear nexus between the Senator s books and the groups befors which he
;.-rpnhngmym:fwu:m:nmmmrdm&uw:whrﬁ“w
4® Mamachusetts Mutuai Life Insurance Company purchassd (00 copwes of Neither Madmen
Nor Messighs 10 connection with the Senator's appsarance on May 15. 1985, and 100 copess of
Prescription for Change \n connection wnth has 5
sel Ex 34 Nluo‘nllA-on:‘t.momemU ’

books and would ha pu:&dﬂ%?o(hmmonfw([:;ﬂw than to have
not have 4 other to
tor Duren| " Special Counsel Ex 47,7 9 i

Counsel Exa 12. % 15:16.1 5:29. 7 9:45. ¢ 2,79, 7 &
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look into the matter. The books were not received nor did 1
ever hear back from Mr. Diamond.

Special Counsel Ex. 15, 1 7.
Piranha Press also promued in its standard confirmation letter
rovide to the sponsoring organization “all necessary promotion-
al Bterature ' No such literature has been provided to the Commit-
tee by the Senator, his Minnesota counsel or Piranha Press as part
of the Committee’s proceedings in this matter. Special Counsel has
not discovered a single occasion on which Gary Diamond or Pira-
nha Press actually prov1ded motional hterature to the sponsor-
group. See. e.g. unsel Exs. 29, 1 8; 32, 1 8; 75, 1 6.
n fact, Gary Dlamond adlmtted in his affidavit that he rarely
rovided any materials to the organizations before which Senator

Burenberger spoke:

On a few occasions. I forwarded copies of the Senator's
books to organizations that agreed to display them at the
Senator’s appearances. However, in the majority of cases, |
did not provide copies of the books or other promotional
materials to the organizations.

Durenberger Ex. 3. © 6.

D. The Nature of the Groups Before Which the Senator Appeared

The transparent character of the Senator’s “‘promotional” ar
rangement with Piranha Press is apparent from a simple compari-
son of the groups before which he spoke and the subject matter of
the books which he claims to have been promoting. The Senator’s
first book. a collection of white papers on national security and de-
fense policy issues entitled Neither Madmen Nor Messiahs, was
published on September 10, 1984. His second book, a collection of
speeches on health care issues entitled Prescription for Change, was
not released until April 1986.

Yet between February 1985 and April 1986, many of the Sena-
tor's “promotional ap ces” were before health care groups or
groups interested in the Senator's views on tax reform—not nation-
al defense policy. Dunng this time period, the Senator made two
speeches. both now characterized as “promotional appearances.
before defense contractors. Although these organizations might
have provided an appropriate forum for promotion of the Senator's
defense book. in both cases the contractors declined to pay Piranha
Press. Instead. the contractors issued checks payable to Senator
Durenberger—which he then endorsed to Piranha Press. See Spe-
cial Counsel Exs. 19, 156 at O-P, 196 at BB-CC. One of these de-
fense contractors. TRW, explicitly rejected the proposal that the
Senator’s appearance be treated as a book promotion.*2? See Special
Counsel Ex. 19.

The incongruity of making ‘‘promotional ap ces”’ before
health groups without having published a health book appears to
have been obvious at the time to both the Senator’'s staff and his

*2 Duning this same tune period. Senator Durenberger also appesared before representatives of
\mhmpdeuh.AucnﬂCompuyBothddn-deﬁm contractors expresaly reyected
proposea book promotion by Piranha Press. See Special Counsel Exs. 13, 38. The Senator report-
ed hus income from these appesrances ss




counsel.*3 On May 23, 1985, Mr. Mahoney forwarded a memoran-
dum to Douglas Kelley in which he stated: “It is extremely impor-
tant that the Senator complete a book on health matters for distri-
bution by Piranha Press to groups that the Senator speaks to
under the terms and conditions of his contract with Piranha
Press.” Special Counsel Ex. 260. In fact, Mr Mahoney went so far
as to say that this book ‘“need not be of the same caliber” as one
written by a professional author. /d. This memorandum reflects
Mr. Mahoney's sensitivity to the fact that the Senator was making
appearances that were characterized as book promotions before nu-
merous health issues groups. but had not yet authored a book on
topics of interest to these groups.

No health book was produced in 1985, however, and at the end of
the year the matter was raised by Jon Schroeder, a member of the
Senator's staff in Minneapolis. In a memorandum to Mr. Kelley
and Kitty Gamble, also of the Senator’s Minneapolis staff, Mr.
Schroeder summarized his thoughts on the need to assemble and
publish a health care book. He stated:

I understand and agree with the necessity of doing this,
because of the desirability of broadening the audience of
the Senator’s health speeches and enhancing his role and
perception as the "Health Senator” and to make sure we
have a sound justification for the compensation which he
is receiving from Piranha for delivering health speeches
around the countrv.

I believe the linkage between the speeches. the book. and
the compensation is important in explaining 1985 compen-
sation from Piranha.

Along the way, we have to remember that this is some-
thing of a “‘quick and dirty." It has to get out within a cer-
tain timeframe, it is not the ‘‘ultimate” Dave Durenberger
piece on health issues. . . . But again, it must not be an
embarrassment: and it must justify the compensation in-
volved to the Senator.

Special Counsel Ex. 262 (emphasis added). The health care book ul-
timately published by the Senator in the spring of 1986 was simply
a collection of speeches which he had previously given on health
care issues.** [ronically, four of these speeches were Pi Press
“book promotions” that had been presented by the Senator during
the previous fourteen months.*$

*3 In fact, the Sentor apparently had made some effort to author a heaith care book ss early
a8 the summer of 1984, when he hured William Swanson as a professional ghost writer. Mr.
Swanson completed a manuscript in early 1985, which was never published. Special Counsel was
informed that Mr. Swanson was paid $15.000 for these efforts by the Durenberger Volunteer

Committee.
“Thn book was largely assembled and edited by Mr Schroeder. whose Senate was
reduced to reflect ume devoted to the book. and who was paud $3.944 by Piranha Pres his

services.
45 These were as follows: Association of Academic Health Centers—October 5. 1985 lm!
Counsel Ex. 117); Brown Univermty—March 13, 1985 :Special Counsei Ex. 120% Em

cil on Flemble Compensation—February 28. 1985 (Special Counsel Ex 137% Pfiser

28, 1985 iSpecial Counsel Ex. 152}




E. Payments to Piranha Press

In many instances, the Senator did not designate a speech as a
“book promotion” until after the speech itself. Not surprisingly,
therefore. the Senator frequently was compensated by the sponsor-
ing organization as if his appearance were a traditional honorari-
um speech—by paying the Senator directly.

Twenty-six separate payment checks made payable to Senator
Durenberger, totalling $56,750, were deposited into the Piranha
Press bank account—twenty-one of which reflected Senator Duren-
berger's personal endorsement to Piranha Press.*® Four of these
checks reflected on their face the payer's designation as “‘honorari-
um.” See Special Counsel Exs. 122, 167, 188, 201

Three of these organizations were contacted by Piranha Press
only after the Senator's appearance. See Special Counsel Exs. 112,
136. 174. Ten of these organizations had no contact with Piranha
Press. and were never told of the arrangement between Piranha
Press and the Senator.*” Until they reviewed their cancelled pay-
ment check. they often had no knowledge that the Senator had
characterized his speech before their group as a book promotion.
See. e.g., Special Counsel Ex. 30, 17 5-7.

Moreover. on several occasions these same organizations had ex-
pressiy rejected a proposed ‘‘promotional appearance,” instead in-
sisting that the Senator’'s appearance be handled as a traditionai
honorarium event. See. e.g., Special Counsel Exs. 12, 19, 23, 33, 46.
3. For example. John Carter. Jr., of TRW., Inc., who arranged for
Senator Durenberger to visit several defense contractor facilities in
California in January 1986, stated in his affidavit:

Prior to the visit, I recall being contacted by someone
from Piranha Press, advising me that they were handling
the Senator’s speaking engagements. They also indicated
that payment for the Senator’s appearance was to be made
to Piranha Press, and that part of the visit would include
promotion of his book . I advised the individual from
Piranha Press that the Senator's visit to TRW would be
handled as a straight honorariumn visit, and we would
make payment directly to the Senator. 1 also indicated

4% These twentv-one paymenis were provided to Senator Dur!nbemr by Amencan Bankers
Associauon Speciai Counset Ex. 96 at F-G'; Amencan Hospital A 1on (Special C Ex
104 at G-H%: Amernican Insurance A ion (Special C | Ex. 105 at B-C)» Amenican Psy-
:nm.nc Associsuon Special Counsel Ex. 112 at V-W) American Society of Associatson Execu-

tives (Speciai Counsei Ex. 113 at I~Ji. Annenberg Center for Heaith Sciences (Special Counsei
El i15 at O-P% The Chn:uo Councll on Foreign Relations -Specul Counsel Ex. 126 at N-O«
The Eeonomxc Club of Detroit-Blue Croes/Blue Shield of Michigan 1Special Counsel Ex. 136 at
S-T% The Equutabie Life Assurance Society (Spectal Counsei Ex. 138 at F-G); The Fertilizer in-
stitute 'Speciai Counsei Ex 142 at G-H". Grocery Manufacturers of Amenca. Inc. 1Special Coun-
sei Ex 147 at D-Ex Lockheea Corporation 1Special Counsei Ex. 156 at O-PY. Memorial Hospreai
Speciai Counsei Ex. 159 at B-Ci; National Associauion of Sanor Living Industries S Coun-
sel Ex 167 at Q-Rr Natonai Restaurant A uon 1 1C Ex. 174 at G-H\, Owens-
fllinow «Speciai Counsel Ex. 179 at G-Hr. Renewable Fueis Association 1Special Counsel Ex. 122
jtll\. \‘lr;_{“ul}xom Lmvemév Cen:egorlg%comogm Policy Research (Special Com&ul Ex. 192 at

nc. (Specai Counse at BB-CC); Washingion Discussion Group (Specizl
Counsei Ex. 201 at I-Jx and Williams & Jensen (Special Counsel Ex. 202 at E-F);

The five checks made pavapie t0 Senator Durenberger and deposited without endorsement to
Piranhs Press were providea by Amencan Association of Equipment Lessors tmguumn
Ex. 93 at B-Cr. The Castromejo Society (Special Counsei Ex 122 at F-G); Drexei
bert. [nc. 1Special Counsei Ex. 134 at H-I); Natonal Association of Realtors (Special Counsei Ex.
166 at G-H+. ana Pathoiogy Practice Association 1Special Counsel Ex. 181 at H-K),

7 See Speciai Counsei Exs. 93. 96. 104, 105, 126, 147. 159. 166, 188, 192.
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that the visit to TRW wo’not include promotion of the
Senator’s book.

Special Counsel Ex. 19., Notwithstanding this insistence, the Sena-
tor endorsed this honorarium check to Piranha Press. See, Special
Counsel Ex. 196 at BB-CC.

On at least two separate occasions, Senator Durenberger deliv-
ered a speech in which he did not mention either his books or his
publisher. and later personally instructed the sponsoring organiza-
tions to make payment to Piranha Press. See, Special Counse] Exs.
21, 51.

The majority of the groups before which the Senator spoke made
payment for the Senator’'s appearance to Piranha Press as request-
ed. On more than one occasion. a member of the Senator’s staff, a
representative of Piranha Press. or Mr. Mahoney attempted to
coax groups that had invited the Senator to speak to increase the
payment offered. often to as much as 35,000.4® For example, Robert
Lively of the National Rural Electric Cooperative Association was
told by a representative of Piranha Press that Senator Duren-
berger would not appear before his group unless a 35.000 fee were
paid. instead of the 32.000 honorarium offered. Special Counse] Ex.
50. 77 7-8. See. aiso. Special Counsel Exs. 30. 79, 12: 50. 7 7, 60, 1 5;
87. 7 7.4* Many organizations acceded to these requests. in order to
assure that a United States Senator wouid address their meetings.
See. e.g.. Special Counsel Exs. 60. 7 5: 30, € 12.

Some organizations found Mr. Mahoney's request for a higher
payment to be “heavy-handed.” Some refused to comply, in part be-
cause they were aware of the 32,000 per appearance limitation on
an honorarium payment. See. e.g.. Special Counsel Ex. 14, 13. For
instance. Mary Samoszuk of the Council of Community Hospitals
(“CCH™ was informed by a repesentative of Piranha Press that a
$5.000 payment to the publisher was required to secure the Sena-
tor's appearance. Ms. Samoszuk stated in her affidavit: “I was con-
cerned that this arrangement might be a way to avoid some limit
on honoraria income.”” Special Counsei Ex. 71. 7 &

Many organizations objected to the arrangements proposed by Pi-
ranha Press. See. e.g. Special Counsei Exs. 13: 44, % 5-7: 88. For
exampie. James Doherty. President of The Group Health Associa-
tion of America. Inc. {"GHAA™, reacted as follows after receiving
an initial memorandum from Piranha Press: ‘I recall that the
memorandum struck me as harsh. abrupt. and heavy handed.” Spe-

48 Senstor Durenberger s Counsel has argued that the 32.000 per appesrance limitation on

2 USC 44li' was not violated because Senator Durenberzer received. on averuge.

oniv $1.000 per appearance from Piranna Press. Hearing Transcript tJune 12, 19901 at 131. Spe-

cial Counsei submits that the relevant pavinents are those that wouid have been paxd to the

Senstor. ana which :nstead were channeied througn the publisher Twenty checks. each 1n

excess of the 32.000 cap. were depomited into the Piranna Press account See. Special Coumsel

Exs. 94 $5.000), 28 ($3.000), 102 :$2.500). 108 :$3.000". 116 :35.000 pavable to Sensator Duren-

berger:. 117 (35.000). 134 135.000 pavadie to Senator Durenberer:. 148 «35.000). 149 ($2.500), 150

(4,000, 157 (34,0001, 164 135.000), 168 ($2.500, 178 35,0001, 181 135.000), 185 «35,500), 186 ($2.500),
189 135.000). 198 185.0001, 199 :$4.000)

4% Ajthougn the agreement betwen the partiss spparently cc lated that the S s
staff wouid not be invoived in the nezotiauon of speaming fees 'see. Speciai Counsel Exs. 252,
2531 1n practice the staif s aid o« ily become involvea 1n this process. See. eg.
S Counset Ex 60. ° 5 For exampie. Chariea Kahn. the Senator s Heaith Lemsiative Aide in
1 and [9%6. stated 1n fus affidavit that hus duties inciuded making assessments
amount of money specific groups couid pay for the Senator s appearance. Speciai Counsel Ex. 42,
18




cial Counsel Ex. 26, 1 8. Mr. Doherty then received the standard
confirmation letter from the publisher. He described his reaction to
this letter as follows:

This letter made me very angry. Mr. Diamond’s letter
presumed that GHAA had inquired about the Senator
doing a book promotion, and that the Senator’s appearance
at the June 1986 GHAA conference would be a book pro-
motion. GHAA, however, had invited the Senator to speak
about health care. I believed that GHAA was being “hus-
tled” by Piranha Press.

Id, 111

Some organizations objected so strenously to the terms required
by Piranha Press for the Senator's appearance that they withdrew
their invitations. See. e.g.. Special Counsel Exs. 31, 26, 69, 71 and
74. For instance. Ms. Samoszuk of CCH stated: “I decided that it
would not be feasible or proper to have the Senator speak at the
conference. given the conditions imposed by the attorney for the
publisher.” Special Counsel Exc. 71, 7 10

F. Representative Appearances During 1985 and 1986

Su.mmanzed below are the relevant facts concerning four sepa-
rate “promotional appearances’ by Senator Durenberger during
1985 and 1986. These appearances are illustrative of the Senator’'s
conduct during this time frame, and serve to demonstrate the lack
of meaningful distinction between the promotional and honoraria
appearances that he made.

1. MARCH 1985 AMERICAN PSYCHIATRIC ASSOCIATION SPEECH

In January 1985. the American Psychiatric Association (“APA")
invited the Senator to deliver the keynote address at the APA's
Federal Legislative Institute in March of that year. Jay Cutler,
Special Counsel and Director of Government Relations for the
APA. stated in an affidavit that the Senator was invited to partici-
pate in this event because of his position as Chairman of the
Health Subcommittee of the Senate Finance Committee. Special
Counsel Exc. 23, 7 3.

In a series of telephone conservations prior to the Senator's ap-
glean.noe between Anne Kelly of the Senator's staff and Linda

ughes of the APA staff, arrangements were made for the pay-
ment of a 32,000 honorarium to the Senator. Ms. Hughes stated in
her affidavit that there was no mention of the Senator’s books
during any of these conversations. Special Counsel Exc. 39, 1 6.
Neither Mr. Cutler nor Ms. Hughes, both of whom were present for
the Senator's speech, recalls any mention by the Senator of his
book or his publisher during his speech. In addition, both stated in
their affidavits that the Senator's books were neither sold nor dis-
plaved during the APA meeting. Special Counsel Exs. 23, 1 6; 39, ©

Immed:atelv following the Senator's speech, Ms. Hughes was in-
formed by a member of the Senator’s staff that the honorarium
payment was to be made payable to Piranha Press. Mr. Cutler was
troubled by this proposed payment because, in his words, he “knew
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that the Senator’s address [to the APA] was not a book promotion.
The Senator did not about his book(s) and no books were
sold.” Special Counsel 28, 1 9. Accordingly, Mr. Cutler consult-
ed with Joel Klein, the APA General Counsel, who advised the
APA not to make the payment in this manner, precuely because of
his concern that the arrangement represented an effort to evade
the honoraria limitations. Special Counsel Exc. 46, 1 3.

In January of the following year. Gary Diamond wrote to Mr.
Cutler demanding payment for the Senator’s appearance. Mr.
Cutler referred this letter to Mr. Klein, who in turn wrote to Mr.
Diamond to request, among other things, a li opinion from Pira-
nha Press counsel sanctioning the payment response, Mr. Klein
received a copy of the FEC advisory opinion from Mr. Mahoney's
office. In his affadavit, Mr. Klein summarized his reaction to these
events as follows:

Notwithstanding this communication. in light of my un-
derstanding that the APA had not promoted. displayed or
purchased the Senator’s bookis/, it was my view that
ment should not be made to Piranha Press. Acco
advised the APA to issue a check payable to Senator
Durenberger as payment for his speech at the 1985 Lems-
lative Institute.

Special Counsel Ex. 46, 7 7

Consistent with this adnce the APA issued a check in the
amount of $2,000 to Senator Durenberger. As the cancelled check
reflects. the Senator endorsed this payment check to Piranha
Press. and it was deposited into the Piranha Press bank account.

See Special Counsel Ex. 112 at V-W.
2. MARCH 1985 THE TOBACCO INSTITUTE SPEECH

Senator Durenberger was invited to speak at a breakfast meeting
of twenty-five to thirty members of the Government Operations
Committee of the Tobacco Institute on March 21, 1985 by former
Senator Marlow Cook.*° Senators Cook and Durenberger discussed
that the Institute would pay an honorarium of $2,000 in connection
with his appearance. Special Counsel Ex. 21, 1 3. Senator Duren-
berger did not advise Senator Cook of his arrangement with Piran-
aha Press during this discussion. nor did he even mention his book.
Id. Senator Cook, who attended the breakfast meeting, described
Senator Durenberger’s speech as follows:

While I did not specificaily recall the substance of Sena-
tor Durenberger's remarks. I do recall that they related
g:nerau_v to then current legislative issues. I do not recall

nator Durenberger mentioning either his bookis) or his
publisher during his remarks before the Institute. The
Senator did not display any of his books at the meeting, or
otherwise offer those books for sale at the meeting.

Special Counsel Ex. 21, 7 4.5!

30 Senator Cook served in the United States Senate from 1968 to 1975
31 Robert Lewns. the Institute s Senior Vice Premoent for Federal Relations. also attended the
breakiast meeting and does not recaii any menton or dispiay of the Senator s books. Mr. Lews
Continued
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At the conclusion of the meeting, Senator Durenberger apparent-
ly was offered a Tobacco Institute check in the amount of $2,000.
inawr Durenberger then asked Senator Cook to have a replace-
ment check in the amount of $2,000 issued payable to Piranha
Press. Special Counsei Ex. 21. 7 5. Although Senator Cook found
this request to be "‘somewhat unusuai,” he compiled with Senator
Durenberger's wishes and on March 28, 1985 the Tobacco Institute
sent a check in that amount to Piranha Press. Special Counsel Ex.
21, 76.

3. APRIL 1986 MIDWEST PODIATRY CONFERENCE SPEECH

In February 1986. Senator Durenberger was invited by the Amer-
ican Podiatric Medical Association : “"APMA"') to address a Midwest
Podiatry Conference in Chicago. Illinois. The Senator was invited
to speak at this event because of his position as Chairman of the
Health Subcommittee of the Senate Finance Committee. Special
Counsel Ex. 18, 7 3. John Carson. Director of Governmental Affairs
for the APMA. coordinated the iogistics of the Senator's appear-
ance. Mr. Carson was informed by the Senator s staff of the Sena-
tor's relationship with Piranha Press and subsequently received
the standard Piranha Press confirmation letter. As requested. the
APMA made payment (0 Piranna Press within ten days of the
letter. approximately three weeks 1n advance of the conference.

Several weeks before the event. Mr. Carson contacted Piranha
Press to discuss the book dispiav. In his affidavit. Mr. Carson de-
scribed the ensuing events as follows:

The persou with whom I spoke—I believe it was Gary
Diamond—informed me that it would be necessary for the
APMA to make a table available at its annual meeting for
a display of the Senator’s bookis). | was both willing and
prepared to act on this request . . . . However. I then re-
ceived a telephone cail from Jodi Mathison or someone
from Piranha Press informing me that there was no need
to display or otherwise promote the Senator’'s bookiss at
the annual meeting.

Special Counsel Ex. 18. © 6. Not surprisingiy, the APMA did not
display or sell the Senator’'s books at its meeting. Senator Duren-
berger did not mention his book or his publisher, or any plans to
publish books. at his speech for the APMA. Special Counsei Ex. 18,
s

8.

It is noteworthy that the Senator aiso spoke before the APMA's
annual Leadership Conference in March 1987, Mr. Carson again
wag responsible for arranging the logistics of the Senator’s appear-
ance. Although the Senator’s speech at the 1987 APMA was de-
scribed by Mr. Carson as verv similar to his 1986 speech. the
APMA was not asked to and did not make pavment for the Sena-
tor's 1987 appearance to Piranha Press. Special Counsel Ex. 18,
f11.

FE——
charactenzed the Senator s appearance as a 'rad:tional honoranium event. Speciai Counsei
Ex 42.7 4




4. NOVEMBER 1986 NATIONAL RURAL ELECTRIC COOPERATIVE
ASSOCIATION SPEECH

Senator Durenberger also was invited to speak before the Na-
tiona! Rural Electric Cooperative Association (“NRECA™) Coopera-
tive Leadership Orientation Conference on November 18, 1986. In
its letter of invitation, NRECA offered an honorarium payment of
$2.000. See Special Counsel Ex. 175, p. B. This invitation was ac-
cepted by the Senator through Ms. Mathison of his staff. Robert
Lively of the NRECA staff and Ms. Mathison discussed the details
of the Senator’'s appearance. including the 32,000 honorarium pay-
ment. Special Counsel Ex. 50, 75. Ms. Mathison informed Mr.
Lively generally of the Senator's arrangement with Piranha Press.
She did not. however, mention the Senator’s books during this con-
versation. /d.

Sometime thereafter. Mr. Lively received a memorandum from
Piranha Press regarding the arrangements for the Senator’s ap-
pearance. He then had three separate conversations with a repre-
sentative of the publisher. The representative indicated that the
22000 hnnorarium previousiv agreed upon wouid not be sufficient
under the terms of the Senator’s arrangement with Piranha Press.
She further informed Mr. Liveiy that the fee would be 35,000 and
the NRECA would be required to purchase 500 of the Senator’s
books. Id.. © 7.

On behalf on NRECA. Mr. Lively objected strenuousiy to this re-
quest. As Mr. Lively stated in his affidavit. he felt that Piranha
Press was pressuring NRECA. Id.. 7 9. Ultimately. the representa-
tive from Piranha Press agreed to the 32.000 figure. and further
agreed that NRECA would not be required to purchase any books.
Id, 110.

Bob Bergland.®? the Executive Vice President and General Man-
ager of NRECA. stated in his affidavit that Senator Durenberger
had been invited to speak before NRECA's Cooperative Leadership
Orientation Conference because he was a member of the Senate
Subcommittee on Intergovernmental Relations of the Committee
on Governmental Affairs. Special Counsei Ex. 11, © 3. Mr. Bergland
stated in his affidavit as follows:

The Senator never discussed his bookts) or his publisher
with me privately. Whiie I do not specificaily recall the
topic of the Senator’s speech. I know that he did not dis-
cuss his bookis! or publisher during his speech. I did not
see any display of the Senator’s bookis) at the Conference,
nor to my knowledge were his bookis) availabie for sale.
The Senator’'s appearance before NRECA was not a book
promotion. NRECA treated his appearance in the same
manner as any traditional honorarium event.

Special Counsel Ex. 11. 7 6. It should be noted that there is no ap-
parent nexus between NRECA's interests in energy matters and
the Senator's role on the Governmental Affairs Committee on the

**Mr. Berziand served as the memoer of the Unitea States House of Representatives from
Minnesota s Seventh Congressionai Distnct from 1371 10 1977, and then as tne Secretary of the
U S Department of Agricuiture from (377 o 195]

S.Rept. 101-382 - 20 - 2

- Ao 3
EP 3T




“« @

one hand, and the Senator’'s books on national defense and health
policy issues on the other.

G. Advice to Senator Durenberger Counseling Against his
Relationship With Piranha Press

Many of Senator Durenberger’s advisors and staff members were
troubled by his arrangement with Piranha Press. Several personal-
ly cautioned the Senator against his continued participation in that
arrangement.

Jimmie Powell. the Senator's Legislative Director from 19838 to
August 1985. stated in his affidavit that he was concerned that the
arrangement ‘“would have the appearance of avoiding the overall
limitation on honoraria income.” Special Counsel Ex. 67, 2. Mr.
Powell discussed these concerns with his staff colleagues, Messrs.
Horner and Kahn. whom he understood shared his concern. The
Senator's arrangement with Piranha Press was one of the factors
that ultimately contributed to Mr. Powell’s decision to leave the
Senator's staff. /d.. 711.

Mr. Kahn stated in his affidavit that he received complaints
about Mr. Mahoney's approach in negotiating the Senator’'s book
promotion appearances and discussed the issue with Messrs. Ma-
honey and Kelley. and perhaps with the Senator himself. Special
Counsel Ex. 42, 7 8. In particular, Mr. Kahn stated that he received
complaints about Mr. Mahoney's efforts “'to negotiate for the high-
est promotional fee possible for the organizations in question.” Id.

Michael Bromberg, a campaign fundraiser for Senator Duren-
berger, reacted similarly to the Senator's arrangement with his
publisher. Mr. Bromberg was so concerned that he raised the
matter with the Senator personally in 1985. He specifically told the
Senator that the business community was being antagonized by
Mr. Mahoney's dealings with them on Piranha Press' behalf, and
that the arrangement created an appearance of impropriety. Spe-
cial Counsel Ex. 14 7 9.

This view apparently was shared by many of the Senator’s advi-
sors. Dr. Donald Fisher, once a member of the Senator's re-election
Steering Committee. stated in his affidavit that the Senator’s ar-
rangement with his publisher had been discussed during Steering
Committee meetings, and that many of the Committee members
were uncomfortable with the Senator’s relationship with Piranha
Press. Special Counsel Ex. 29, 715, 6. Similarly, Frederick Graefe,
an attorney and friend of the Senator, testified that he recommend-
ed that the Senator terminate his relationship with Piranha Press.
Special Counsel Ex. 435 at 102-104. Inasmuch as the questionable
character of the Senator's promotional arrangement seemed obvi-
ous to those around him. one might fairly question why the Sena-
tor himself allowed it to continue.?

33Senator Durenberger acknowiedged in his presentation to the Commuittee that his relation-
ship with Piranha Press "sure as heck iooks iike a way of getting around the law limiting hono-
rana . . . ] shouild have know 1t and I should have avoided i1t.” Hearing Tronscript (June 13,
1990) at 43.

(ot




V1. EvipENCE REGARDING THE CONDOMINIUM TRANSACTIONS

Following his election to the Senate in June 1979, Senator
Durenberger purchased a one-bedroom condominium ¢ =603) locat-
ed at 1225 LaSalle Avenue in Minneapolis for 348,000, which he
used during his frequent travels to that city. Senator Durenberger
has represented that effective July 28, 1983 he formed an invest-
ment partnership with Roger Scherer. a personal friend and the
owner of the unit (=703) directly above the Senator’s. Both the
Senator and Mr. Scherer contributed their respective condominium
units to the partnership entity. Senator Durenberger then rented
his unit { =603) from the partnership at a per diem rate of 365.

In June 1985 Senator Durenberger placed his interest in his part-
nership into a qualified blind trust established pursuant to the
Ethics in Government Act. In his capacity as general partner, the
Senator deeded the property to Michael Mahoney as trustee of that
trust.

On March 31. 1987. 1n response to Mr. Scherer's request, the
partnership was terminated. The Senator then sold the condomini-
um unit to the Independent Service Company (“ISC"), a Minnesota
business owned by Paui Overgaard. “effective” Apni 1, 1987. Fol-
lowing this saie. the Senatemrented the condominium from ISC at
a per diem rate of 385. Because the deed and related documents ev-
idencing this saie have never been filed with the county Registrar
of Titles. legal titie to the property has never been transferred to

Through this entire period. from August 1983 to mid-November
1989, Senator Durenberger claimed and received 340.055 in Senate
travel reimbursements for the costs incurred in renting the condo-
minium from the partnership and ISC.**

Special Counsel finds that in these matters. Senator Durenberger
engaged in a pattern of improper conduct which has brought dis-
credit upon the United States Senate. Special Counsel specifically
finds that Senator Durenberger was a participant in the back
dating of the two real estate transactions here at issue. and that
these transactions were conceived and orchestrated wholly as a
means of permitting the Senator to claim Senate per diem reim-
bursement for staving in what was i1n essence his Minnesota resi-
dence.

The effect of these transactions was to transfer to the Senate.
and ultimately the American taxpayer. the cost of maintaining
property which served as the Senator’s second home.3% Indeed, it
would seem that the character of the Senator’'s use of the condo-
minium essentially has not changed since he purchased the proper-
ty in 1979. Since that time. the Senator has maintained his person-
al belongings in the condominium. staved in the unit during his

% Senator Durenberger nas refunded 3...205 of thus sum t0 the Senate See Speciai Counsel

The Senator aiso receivea 37755 in reimbursements from the Durenverger Volunteer Com-
muttee. his orficiai eiection commitiee. as payment for the condomunium rentai costs incurred

during travei to Minnesota. See Spectal Counsei Ex 407

35 In his statement 0 the Committee. Senator Durenberger stated that the partnership was
not “‘a financai windfall for me. Hearning Ironscnipr June 13, 12900 at 33-34. However. reun-
bursements received from the Senate inurea directiy to the Senator s benetit by heiping to pay

the mortgage on the Senator s condominium
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travel to Minneapolis, and generally had unrestricted accees to the
property at all times.

Finally, Special Counsel finds that at various times the Senator’s
interest in the condominium was concealed from the Senate Dis-
bursing Office. The true ownership of the condominium for which
the Senator was claiming rental reimbursements was thereby mis-
represented to that Office.

Special Counsel finds that Senator Durenberger's conduct in
these matters reflects an abuse of his United States Senate office
and a misuse of United States government funds. Taken collective-
ly, this conduct is of such a nature as to bring discredit upon the
United States Senate.

A. The Condominium Transactions with Roger Scherer

Special Counsel finds that the real estate partnership between
Senator Durenberger and Mr. Scherer was conceived and struc-
tured expressly for the purpose of permitting Senator Durenberger
to receive Senate per diem lodging reimbursement. Special Counsel
further finds that Senator Durenberger participated in what was in
essence the back dating of this entire transaction. Finally, it is ob-
vious that through the partnership vehicle the Senator retained a
significant ownership interest 1n a condominium unit which served
as his personal residence in Minneapolis, and that this ownership
g}tit_erest effectively was concealed from the Senate Disbursing

ice.

1. CONTEMPLATED EXCHANGE OF CONDOMINTUMS

Following the November 1982 election. Eugene Holderness, Sena-
tor Durenberger's personal friend and 1982 Campaign Manager, ad-
vised the Senator to sell his Minneapolis condominium as a means
of reducing his monthly expenses. Durenberger Ex. 7. 7 4.9¢ Roger
Scherer. who apparemly was aware of Senator Durenbergers ef-
forts to minimize his personal expenses, subsequently began to ex-
plore with Senator Durenberger ways in which the Senator could
reduce the costs of maintaining his condominium residence. Duren-
berger Ex. 21. 77 4-5.57

By the end of July 1983 Mr. Scherer and the Senator had agreed
to enter into some form of business venture with regard to their
respective condominium units.5® However, it is clear from the doc-
uments produced to the Committee in this matter that the parties
originally did not contemplate a partnership or similar joint busi-
ness venture. Instead. the parities intended to exchange their re-
spective condominium units pursuant to § 1031 of the Internal Rev-
enue Code. which permits the tax free exchange of like properties.
Senator Durenberger then would lease unit 603. his former condo-

3¢ Mr Holderness aiso suggested 10 the Senstor that. dunng his future v.rnvel to Minnsspeis.
he instead stay 1n a hotei or mmilar pubiic iodnng. See Durenberger Ex. 7

37 Duning the course of the Preliminary Inquiry mv.hummr aponnlCoumrlmMn
number of the participants 1n the reievant tr luding Eugene Holderness. Douglas
Kelley. Lonn Krage 'now Edstrom). Richard Lm;mn. Ronr Scherer and Heidi Shaw. Recellec-
uomonhuenme--pmozdmsmu&unnldumglho-mmnllhm
to pentodicaily throughout thus Re'pon

21.%5:7.°

38 See Durenperger Exs 1! . 3
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minium, from Mr. Scherer and would finance this lease in large
part through Senate reimbursement payments.

In connection with these plans, Mr. Holderness sought the advice
of Randall Johnson, a former attorney for the Federal Election
Commission and the Senator's 1982 Campaign Treasurer, concern-
ing the Senate per diem reimbursement regulations. See Duren-
berger Ex. 9, 17 2-4. Those regulations generally allow reimburse-
ment for lodging expenses incurred on official Senate business. In
accordance with those regulations. however, Members are not per-
mitted to claim reimbursement for costs of staying in their “resi-
dence cities in their home states” during adjournment sine die or
the traditional August recess. See United States Senate Travel Reg-
ulations § I(C) (1980).3°

Mr. Johnson concluded that the Senator could claim Senate re-
imbursement for his overmight lodging in Minneapoiis if he
changed his voting registration to Avon. Minnesota. a small town
in rural Minnesota in which the Senators parents lived. See
Durenberger Exs. 7. 76: 8 ° 5. Avon wouid then be deemed to be
the Senator's “‘residence city” in Minnesota. and according to Mr.
Johnson. the Senator would be eligible to receive Senate reimburse-
ment for the cost of overnight lodging in Minneapoiis. even if the
Senator was simpiv renting back his former unit from Mr.

Scherer.©° ) ‘ o
Thus. :n a June 28, 1983 letter to the Senator. Mr. Johnson

stated:

Gene Holderness and Roger Sherer sici have talked to
me about the proposed transactions involving the condo-
minium. [ told them that I am ready to proceed with the
papers as soon as vou give the word. /n order fo minimize
any possible concern about receiving reimbursement out of
Senate funds for nights spent at the condominium. I believe
it 1s tmportant for vou to list vour new unit immediately
and sell it within a reasoanble period of time. You will
have to change vour legal and voting residence to some-
where outside the Twin Cities area. I think Gene suggested
that vou wiil probably use vour parents’ address. which is
pertectly acceptable under Minnesota law.

3% The reievant regulation provides in pertinent part
Traveung expenses which will be rexmbursed are confined 20 those expenses essential
0 the transaction of the official business wniie awayv from the officai station or post of
duty
The orticial dutv station of all Senate Members and empiovees snaii be conmdered to
be the metropoistan area of Washington. DC For this purpaose. :ne official duty
station of Senators snall be considerea 10 De their remaence cities in their home Statas
dunng adjournment sine die or the adournment period authorizea in ogd-numbered
vears tv Public Law 41-310. approvea Octoper 25. 1370
United S:ctes Senate Truvei reguicstions § IC) (19501 As was noted above. the Senate Rules
Committee recently has opined that this reguianion does not permut reimbursement for expsnses
:ncurred wnue a Memper s residing :n fus' her usual piace of remidence 1n hus/ her home state
dunng the s:1e die or traqitiona; August recesses authonzea by Public Law #1-510
49 [t 18 1nteresting 0 note LNAL in a series of oplnions interpreting the Federai Travel Rexula-
tions. the Comptroller Generai has neid tnat an empiovee on temporary qury may not be rexm-
bursed for the expenses of staving 1n a personailv owned rental property. atsent ciesr and con-
vincing evigence that out for nis temporarv iodging :n the premises. the premises would have
been rentea 1o some third party See. e 2. /a3 re Douotrul or Frouduient Travei Cloima B-230385

‘unpublisnea vpinion of Comptroiler Generai. January 16, 193
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Special Counsel Ex. 298 (emphasis added).®' Obviously, Mr. John-
son recognized that the contemplated exchange of properties could
be viewed as no more than a gimmick to allow the Senator to claim
reimbursement for the costs of renting his own former residence.
He therefore cautioned the Senator to dispose of his new unit
quickly.

Thereafter. the parties took several steps in an effort to accom-
plish the planned exchange of condominiums. On or about July 15,
1983. Senator Durenberger and Mr. Scherer executed a form “Con-
tract of Exchange of Land.” See Special Counsel Ex. 299. As re-
quired by that contract. in early August 1983 the parties also exe-
cuted deeds conveving to one another their respective condomini-
um units. and Senator Durenberger executed a form ‘‘Certificate of
Real Estate Value.” See Special Counsel Exs. 300, 301.¢2

In addition. Mr. Johnson drafted a residential lease agreement
between Mr. Scherer and the Senator. providing for the daily
rental of unit 603 at a per diem rate of 365. See Special Counsel Ex.
302.%3 Although this agreement was signed by the Senator, it ap-
parently was not executed by Mr. Scherer. In September. the Sena-
tor and Mr. Scherer submitted the exchange contract to the condo-
minium building Board of Trustees for approval. By letter dated
September 26, 1983. Senator Durenberger registered with the Min-
neapoiis Comptroller as the new owner of unit 703.

Throughout this period. Senator Durenberger claimed and re-
ceived Senate reimbursements for the cost of renting the condomin-
ium. ostensibly from Mr. Scherer. In support of these Senate reim-
bursement vouchers, Senator Durenberger proffered rental invoices
generated by ‘‘Area Advisors.” a local rental agency which prewi-
ousiy had managed the rental of Mr. Scherer’s unit 703. See. e.g.,
Special Counsel Ex. 408 at 15-17.

In the fall of 1983. however, the parties abandoned their plans to
exchange condominiums because of tax considerations entirely un-
related to Senate reimbursements. As a result. the documentation
required to effect a change in title was never filed with the county
Registrar of Titles.5* Accordingly, Senator Durenberger held legal
title to the condominium throughout 1983.%5 Thus. because the
transaction never was completed and legal title to the property
never was surrendered by Senator Durenberger. during this period
Senator Durenberger essentially was claiming and accepting
Senate monies for the cost of “renting”” what was legally his own
unit.

¢ Speciai Counsel submuts that Senator Durenberger should have known that a change in hus
voung residence 10 a city 1o which he rareiy staved. in order 0 jusufy the receipt of per diem
reimbursements. was mproper

€2 ]t aiso appears that 10 September and November 1953 the Senator paxd the condominium
assocaation fee for unit *03. See Speciai Counsei Ex. 304 However. as s noted 1n Section V1. A_ 3
heiow. the Senator continued t0 make morigage and associanon fee payments on umt 603 as
wetl

§3 Ag 13 discussed more fully in Secion V1. A, 4 below. this rental rate apparently reflected
the parties understanding of the applicabie government per diem reimbursement rates.

¢4 In fact. 1t does not appear that the documentation required under Minnesota iaw to effect a
change 1n iegai titie to the property was ever executed by Mr Scherer

¢% Ag 13 discussed 1n Secuon V1. A, 3 beiow. Senator Durenberger held legal ttle to the prop-
erty unul May 16, 1984
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2. THE PARTNERSHIP TRANSACTION

Special Counsel finds that Senator Durenberger participated
with others in the execution of a series of backdated and mislead-
ing documents in connection with the creation of the iartnerlhip.
which he then cited in support of his past claims for Senate reim-
bursements.

As was noted above, in the fall of 1983, the Senator's advisors

i that the proposed exchange of properties with Mr.
Scherer would not quaf as a tax-free transaction under the Inter-
nal Revenue Code, and therefore would trigger taxable capital m
to the Senator. Richard Langlais. the Senator’s tax counsel,
suggested that a partnership entity be used to accomplish the pre-
viously identified goals. and that the Senator and Mr. Scherer con-
tribute their respective condominiums as nership assets.®® See
Durenberger Ex. 21. 7 6. According to Mr. glais, in October 1983
he directed Donald Lattimore. an attorney working in his firm, to
draft a written agreement. Durenberger Ex. 12. T 457

Several months later, in December ’9:3 Mr. Lattimore prepared
a draft partnership agreement. Id.. © 5. This draft agreement re-
cites that the parties had “entered m'o an oral agreement on or
about the 28th day of July, 1983. regarding the sharing of profits of
[condominium unit} 603 and [condominium unit] 703.” and further

i “to share and specially allocate profits beginning July 28,
1983." A revised version of this agreement, forwarded to the Sena-
tor by letter dated December 30. 1983. deleted this language and
'msened in its place a recitation to the effect that the parties had

“entered into an oral agreement on or about the 28th day of July,
1983. regarding the leasing of 603 and 703" and that ° ‘a partnershxp
was formed and began business on July 28, 1983." See Special
Counsel Ex. 311.68

The parties also contemplated that the Senator would lease unit
603 from the partnership. and would ciaim Senate reimbursement
for his condominium lodging costs. Again. the parties discussed
with Randall Johnson the effect of the transaction on the Senator’s

¢¢ An undated handwritten note producea o tne Committee by the Senstor. posmbly 1a Lon
Krage s hangwrniung, states.

Per Randy Johnson the exchange of property 15 not the best pian for the Senator. Mr.
Langims thinks that a limited partnersnip wouid be a much better icea. Therefore the
partnersrup wnll own both condos but aliocstion wiii be sucn that Roger 15 aliocated
=603. and the Senatwr =703

Special Counsei Ex. 305
Mr Langiais stated 1n his recentiy executed affidawit that he was :nformeq 1o Julv 1963 that
the Senator and Mr Scherer had agreed w0 ‘orm a partnerstup Durenberger Ex. 12. 4. It »
stnking to Spectai Counsei that not even Mr Scherer. a pnnapai w the transacuon. mede ths
specific factual assertion 1n his aifidavit 1n th:s matter
‘" Mr Langiams recoilection 1s squareiv contradicted bv_the documents produced to the Com-
mittee by the Senator Those documents reriect that in Septemper 553 Senstor Duremberger
regwstered with the Minneapoiis Comptroiler as the new owner ot unit 703 Mr Scherer s former
umt. and submitted the condomunium exchange contract 0 the buiding Board of Trustess for
approvai. These documents. aithough not previousiv marxed as Special Counsei Exhibats. were
mnbd w0 the Committee bv Senator Durenperver and are theretore presumanly weil ksown to
and hi counsei. Obviousiv. as of the dates of those doc the S and Mr. Scherer
vr;re pianning sumply to exchange properties. ana had no intent whatsoever for form a partner-
ship entity
Intent to form a partnershup 1s an essentia) element 1n establishing the exience of a partaer-
ship. Sex Neison v Seaborad Surety Co. 269 F 2d 882 (8th Cir 1959} 1appiving Minnesota law:.
“It 18 the intent to do the thungs that consutute a partnerstup which determines whether the
partnershup reiaton exista. /d at 387
¢% As produced i0 the Committee, this document was missing page >
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right to claim Senate reimbursement. Mr. Johson advised that the
Senator could continue to claim reimbursement if a partnership
was created, but cautioned about the need to reduce the parties’
agreement to writing as quickly as possible.

Thus, in a letter to the Senator dated December 29, 1983, Mr.
Johnson stated:

It is important that you conclude the condominium
transaction in order to justify the per diem reimbursement
you received during the August recess. As [ mentioned to
you before, I believe the straight exchange with Roger
bears some risk of being disallowed by the Internal Reve-
nue Service. | am more concerned about the partnership
transaction and the allocations proposed by Dick Langlais.
but he is your income tax specialist. In any event, from
the standpoint of Senate Rules and IRS Regulations, I be-
lieve you can claim the per diem reimbursement—but the
paperwork on this should be completed immediately if you
have not done so already. Everything should be dated
before August lst, reflecting the oral agreement between
you and Roger.

Special Counsel Ex. 310

In December 1983, Senator Durenberger retained Michael Ma-
honey, his Minnesota counsel., to oversee and close the transac-
tion.5® See Special Counsel Ex. 443 at 116-117; Durenberger Ex. 14,
¢ 2. Sometime after January 1, 1984 David Steingart, a third year
law student working as a law clerk in Mr. Mahoney's firm, re-
viewed the agreement previously prepared by Richard Langlais and
drafted a revised partnership agreement.’® See Deposition of M.
Mahoney (4/17/90) at 125-127; Durenberger Ex. 14, { 4. This docu-
ment represented that the parties had “entered into an oral agree-
ment on or about the 28th day of July, 1983, regarding the leasing
of 603 and 703.” and that pursuant to that agreement a partner-
ship was formed and began business on July 28, 1983. See Special
Counsel Ex. 316.

Mr. Mahoney's firm also drafted a number of additional docu-
ments necessary to effect the transaction, including quitclaim
deeds. by which the Senator and Mr. Scherer were to convey their
respective units to the partnership (Special Counsel Exs. 317, 318);
Certificates of Real Estate Value, for the Senator's and Mr.
Scherer’'s signatures (Special Counsel Exs. 319, 320); Affidavits of
Purchaser of Registered Land. also for the Senator’'s and Mr.
Scherer’s signatures as general partners (Special Counsel Exs. 321,
322); and a lease agreement pursuant to which the Senator would

$® Mr. Mahoney recalled that during their first mesting on this matter. the Senator expressed
frustration over the faliure of his vanous advisors to bring the partmership matter to closure.
SpecuICounulEx 433 at 117-118.

Mr hnguuwbnngthemtmwclmum—-nd that Mr. Steingart did
a revised agreement until sometime in early 1984.




rent unit 603, his former personal residence, from the partnership
at a per diem rate of $65 (Special Counsel Ex. 323).7!

Senator Durenberger executed the partnership agreement, me-
morialzing the parties’ intent to form a partnership and defining
the parameters of their agreement. The Senator also signed the ap-
propriate quitclaim deed, Certificate of Real Estate Value, and Affi-
davit of Purchaser of Registered Land, all of which were required
to effect a legal transfer of title to the condominijum to the partner-
ship.72 In addition, the Senator’'s signature is reflected on the ref-
erenced lease agreement. Each of these documents is dated, or re-
flects an effective date of, July 28, 1983.73

The witness affidavits introduced by the Senator during the
hearing in this matter evidence that these documents were not exe-
cuted until early 1984. Mr. Mahoney's affidavit reflects his under-
standing “‘that the basic partnership documents were executed be-
tween December 1983 and February 1984." ** Durenberger Ex. 14.
1 5. Mr. Scherer stated in his affidavit that he executed the “neces-
sary documents” in February 1984—some seven months after the
purported effective date of the partnership. Durenberger Ex. 21,
L 7 75

As these facts demonstrates. an historical and entirely fictitious
effective date for the partnership and the transter of the condomin-
ium to that partnership was created. As part of this plan, Senator
Durenberger participated in the execution of a series of back dated
and misleading documents, which he then cited in support of his
past claims for Senate reimbursements.

71 Documents produced to the Commuttee in this matter strongly suggest that these materiais
were crested sometime after January 4. 1984 On that date. Donaid Latumore of Mr. Langias
office forwarded to Mr. Scherer a copy of the parmnership agreement and reai documenws
which Lattumore has prepared. with the request that Mr. Scherer and the Senator sign these
documaents. See Special Counsel Ex 313. This suggests that. as of that date. Mr Mahoney s firm
had not preparsd any substitute materials.

72 [n his statement dunng the hearing on June 12 1990. Mr. Hamulton. ciing Travelers |
Co. v. Horssshoe Lake Farms. Inc.. 1990 Minn. App. LEXIS 543. stated that under Mi
law, the effective date of the transfer of property can be ewriler than the date that the
transferning the property is executed if the parties 80 intend. The holding of that case
narrow statutorv grounds that are inapplicable here. Traveiers /ns. Co. nterprets
§ 500.24. subd. 6a), which requires that a corporation that acquires agncuitural laad
foreclosure give s nght of first refusal to the preceaing owner before seling the property.
statutory night 1s applicable for five years from tne date that the corporation acquuires the
The court in Traveiers ing Co. beld that the fact finder may conmder the partes intent mn
terminung the date of which a corporation acquired land. and that the term ‘acqure” in
statute should be defined broadly to support the legulative goais of the Act 1990 Minn App.

LEXIS 548 at 10-11.

73 The partnership agreement itself recites that it s "made effective the 23th day of July.
1983." See Special Counsel Ex. 316. The signatures on the agreement are not dated. nor appar-
ently were they witnessed.

**These recoilections are corroborated by certain independent documentstion. For example. 1t
appears that Mr. Steingart provided some or zil of these documents to Randall J
sumably in draft form. for his review and that Mr. Johnson returned them to Mr i
with suggested additions by letter datad February 27. 1984 Ser Special Counsei Ex 314. Assum-
ing that Mr. Steingart would not have had the parties sign the documents in an incompiete
form. these materiais support Mr. Scherer s recoilecuon.

"The deeds and the purchaser's Affidavita. however. reflect Randall Johnson s notarization of
July 28. 1983, purporung to evidence that the parties signed the documents on that date. See
Special Counsel Exs. 317, 318. 321, 322. Mr. Johnson informed Special Counsel that he recerved
the documents from Mr. Mahoney's office in February 1984. He further acknowiedged that he
did not witness the mgnatures of the parues retlectad on the desds or the refrmn-dgsA‘mdm
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3. SENATOR DURENBERGER'S CONTINUED OWNERSHIP INTEREST IN THE
CONDOMINIUM

Special Counsel finds that, even after the formation of the part-
nership, Senator Durenberger retained a significant ownership in-
terest in the condominium property. The deeds and purchaser’s Af-
fidavits reflecting an “effective”” July 1983 transfer of the condo-
miniums to the partnership were not filed with the- Hennepin
County Registrar of Titles until May 15, 1984. See Special Counsel
Exs. 317. 318. A new Certificate of Title documenting the partner-
ship’s ownership of the property was issued by the Registrar on
May 16. 1984.7¢ See Special Counsel Ex. 328. As a matter of Minne-
sota law. therefore. legal title to the condominium continued to be
in Senator Durenberger’s name until the latter date.’”

Moreover. it is obvious that even after the formation of the part-
nership Senator Durenberger continued in effect to own the condo-
minium property. The parties’ own partnership agreement express-
Iy acknowledged this fact. In setting forth the parties’ understand-
ing concerning the allocation of taxable income or loss. the agree-
ment states: “Taxable Income or Loss shall be allocated equally be-
tween the Partners ton the basis that each Partner owns an undi-
vided one-half interest in all Partnership Propertyv.” See Special
Counsel Ex. 316 at 8.7

It also appears from the documents that there was an effort.
with Senator Durenberger's knowledge, to disguise the Senator's
ownership interest in the partnership entity. Each of the partner-
ship agreements and real estate documents described above identi-
fies the business entity as the “Durenberger:Scherer Partnership.”
In late March 1984, however, the name of the partnership formalily
was changed to the “703/603 Association.” denominating the unit
numbers of the condominiums contributed to the entity by Mr.
Scherer and the Senator.

The reasons for this change are set forth in a memorandum to
the Senator from Lori Krage inow Edstrom: of his staff:

“*In Minnesots. iand such as the Senator s condominium which 1s registered under the Tor-
rens system can De conveved oniv upon the issuance of a Certificate of Title by the countv Rems-
:rar of Tities See Minn. Stat. Ann § 505 47. Special Counsei was informed that a Certificate of
Title ssues after tne foilownng documents are filed with the Remxsirar |' a deed of convevance:
21 the Grantor s Cernificate of Title: 3) an Affidavit of the Purchaser of Registered Land: ana 4/
:f the grantor s a trust. a copy of the trust document

“In June {955, the Senator eswabiisned a qualified blind trust pursuant to the Ethics in Gov-
ernment Act. and 1n his capacity as General Partner deeded the condominium property to Mr
Mahonev as trustee of that trust. This deed. however. was not filed with the county Registrar of
Titles until the fall of 1988 and a new Ceruficate of Title did not msue until October 1988 See
Speciai Counsel Ex 355 The partnership theretore was the iegal owner of the condominium
unti October 195%

"*As a resuit of the parues failure to establish a partnership account. the Senator apparently
paid ail the operauing costs of the condomimium at least through March 1924 Thus, in a letter
to Eugene Holderness dated March 7. 1984, Senator Durenberger represented that mnce approxi-
mateiy Juiv 1983 he had paid “morigage. real estate tax. nsurance. condo fee. utility and repaur
expenses for unut 503 Speciai Counse: Ex. 313.

The materais producea to this Commuttee by the Senator do not include copses of checks or
simiiar peyment documents evidencing reguiar morigage and condominium fee payments. They
do. however. reilect the Senator's payment of the November 1983 morigage payment. the 1953
reai estate taxes due on October 31. 1953, and a number of misceilaneous repair and utility bills.
See Speciai Counsei Exs. 306. 307. 308. Moreover. typed notes apparently prepared by the Sena-
tor s staif suggest that the Senator pad the condominium morigage between August and De-
cemper |953 See Speciai Counsel Ex. 512
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The name of the partnership will be “703/603 Partner-
ship” and that name will be reflected on the invoices. (I
didn't think it looked good to have Durenberger/Scherer
[sic] Partnership on the invoices that were being submitted
to the Senate—Tom agreed. Roger S. s this name
for the partnership, and unless you object Dave Steingart
will process the legal paperwork.)
Special Counsel Ex. 324. The Senator instructed Mr. Steingart to
this name change, and an amendment to the partnership
agreement effective March 1, 1984 was thereafter signed by the
parties. ? See Special Counsel Exs. 452 at 158-159; 326.%

While the witnesses have denied that this change represented a
conscious effort to mislead the Senate, the obvious effect of the
change was to conceal the Senator's interest in the partnership
from the Senate Disbursing Office. Moreover. it is clear from the
very language of the quoted document that the Senator’s staff un-
derstood the appearance of impropriety surrounding the transac-
tion, and communicated that understanding directly to the Sena-
tor.

4. THE LEASING OF THE CONDOMINIUM FROM THE PARTNERSHIP AND
THE SENATOR S CLAIMS POR SENATOR REIMBURSEMENTS

Speciai Counsel further finds that. whatever its effective date,
the partnership was not a bona fide investment transaction and
was instead motivated solely by the Senator’s interest in obtaining
Senator lodging reimbursement. In fact. absent the receipt of these
reimbursement monies, it appears that the partnership would have
been of no financial advantage whatsoever to the Senator.

As was noted above, from the outset the parties contemplated
that the Senator would lease back from the partnership his former
condominium residence | =603). and that the obligations of this
lease would be satisfied in large part through Senate reimburse-
ments. The parties ultimately also understood that these payments
would finance the continued operating costs of the condominium.

Thus. as part of both the contemplated condominium exchange
and the uitimate partnership transaction, the Senator entered into
a lease agreement from the rental of unit 603.%' The partnership
lease provided for the rental of the property on the following
terms:

Lessee shall pay rent at the rate of 365 for each day he
occupies the Apartment. with a quarteriv minimum rent
of 815375. Lessee shall pay rent monthly within 15 days of
receipt of a bill from Lessor.

™The word procesmng “tag” line 1n the lower left corner of this document indicates that the

amendment was created on March I8, 1984
Durenberger s counsel contends that this memorandum must be read 1n conyuncton

' As was noted above. the Senator and Mr Scherer apparently did not execute this sgreement
until early 1984




See Special Counsel Ex. 323.*? The parties apparently continued to
operate under the terms of the lease until the termination of the
partnership in March 1987.

The witnesses interviewed by Special Counsel during the Prelimi-
nary Inquiry in this matter generally agreed that the per diem
rental rate reflected in the lease agreement was established by ref-
erence to the parties’ understanding of the Senate reimbursement

lations.®® Mr. Holderness informed Special Counsel that the

rental rate was the amount of reimbursement permitted by the
Senate for lodging expenses.®* Thomas Horner similarly recalled
that at his request Lor1 Krage, the Senator’s bookkepper, contacted
the Senate Rules Committee to determine the appropriate rate for
lodging reimbursement. Mr. Horner further recalled that it was
this rate which was used in the iease agreement.

Special Counsel was further informed by Mr. Holderness that the
parties anticipated that the mortzage and other expenses for unit
603 would be serviced by this Senate reimbursement income. Thus,
although Senator Durenberger would be obligated personally to
pay the quarteriy minimum rent specified in the lease agreement.
these rental costs wouid be ofiset by funds received from the
Senate as rexmbursement for per diemn iodging costs.

Accordingiyv. in a May 29, 1924 letter 10 Mr. Scherer. Ms. Krage
noted:

Dave S. suggested you may want to revaluate the
number of nights required :n the association documents.
He does not know how this number was determined (and
neither does the Senator! and feels it may put too much
risk on the Senartor.

Special Counsel Ex. 330. Indeed. Mr. Scherer reported that it was
his understanding that the sole purpose of the iease was to produce
income sufficient to cover the partnership's operating costs.

Mr. Holderness also informed Special Counsel that the 365 rental
rate did not specificailv relate to the operating costs of the condo-
minium. The documer:ts clearly reflect. however. that the Senator,
his staff and advisors were keeniv aware that at that daily rate.
the Senator needed to stay in the condominium approximately 100
days per vear in order to cover its annuai operating costs. In the
above referenced May 29. 1984 letter to Mr. Scherer. Ms. Krage

*These iease terms are :denticai to those of the draft !ease oreparec as part of the contem-
i condomunium exchange d:scussed apove See Specuar Counsel Ex 302 Indesd. Mr. Ma-
suggestea that his starf mav have bDeen Srovided with the information from that eariler
draft 1o use 1n crepanng the iease agreement detween the partnersiup and the Senstor.
ton of M Mahonev 4 17 30 at 139. 151 Accoruingly. wntness recoiiections regardung the lease
agreement proposed as part of the condominium exchange are inciuded in this dscussion
$The rentas figures reflecteq in the lease .50 may have represented the appronima-
tion of the faur market vaiue of the condom:mum in this regard. it should be noted that the
quarteriv renta: rate of 1.573 specitied tn tne ease represents a monthiv rate of $325. the rate
used bv Mr Scherer for his previous rentais on unit 703
“However. 1z a January ll. 1953 memoranqum addressea to the Senator. Mr. Holderness ad-
vised that “government expense poiicy ailcws vou 375 per azem ifor room and boara Food 15
about 325 30 vou have 350 left for room See Soeciai Counsei Ex 297 The $75 rate cited by Mr
Holderness apparentiy comes. not from the Senate per dwem reguistion. but instesd from the
travel reguiations promuigatea by the Genera: Services Administrauon At that time. those reg-
ulations specified an inciusive per diem rate of 75 for trave: 1n Minnespoiis. 47 Fed. Reg. 37345,
37546 115821 This rate was adopted by the Rules Commitiee as 8 maximum per diem for ail
Senate travei on October . 1380 See Dear Colleague letter from The Honorable Clairborne
Pell. dated Octover 1. 1950 This rate subsequentiv nas Deen increased




noted: “The thing we need to watch for is that the number of
nights the Senator spends in *603 per quarter equals at least
twentyfive.” Id. Similarly, by memorandum to the Senator, Mr.
Scherer and Mr. Steingart dated April 19, 1985, the partnership's
bookkeeper noted: “If Dave doesn’t stay an average of 8% days per
month in the condo, we will have a cash shortage.” Special Counsel
Ex. 329.

Approximately three months later, Ms. Krage provided to Sena-
tor Durenberger a listing of his condominium Senate reimburse-
ments through June 29. 1985. The Senator apparently returned
this listing with the followang notation: “How many are regd to
‘break-even’ for the vear? . . . That's 3552.50 expenses per month
. .. ." In response. Ms. Krage informed the Senator that he would
“need /02 nights at the condo to ‘break even' for '85." Special
Counsel Ex. 332. In fact. during the seven vear period which is the
subject of this investization. Senator Durenberger stayed in the
condominium an average of ninety dayvs per vear.®*

As planned. between August 1983 and March 31. 1987 the Sena-
tor claimed and received from the partnership Senate reimburse-
ment for the costs of renting the condominium that he formerly
owned 1n 1ts entirety. In support of the vouchers submitted for the
period from August 1983 to approximateiy March 12=4. the Senator
suppiied invoices generated by “Area Advisors.' a local rental
agency. See Special Counsei Exs. 408, 409. Thereafter. the Senator
submitted invoices generated by the “703/603 Association” in sup-
port of these Senate vouchers. See. e.g.. Special Counsel Ex. 409.
Each of these vouchers was paid in the amounts requested.8®

A tax and accounting analiyvsis of the transaction suggests that,
absent this receipt of per diem reimbursements. the partnership
simplv was of no financial benefit to the Senator. See Special Coun-
sel Ex. 310. This alone indicates that the partnership was simply a
mechanism by which the Senator could personaily benefit from
Senate reimbursements.

Special Counsel submits that if the taxpaver is to bear the cost.
the Senator’s use of the condominium shouid be dictated by the
needs of Senate business. not the operating costs of the property. In
short. Durenberger—not the taxpayver—szhouid pay his own rent.

¢S At one Lime the parties apparentiv contempiated fewer stavs ov the Senator. such that the
leasming costs would oniv De paruailv defraveqa oy reimpursement monies. [n a September i5.
1953 letter w0 the Senator. Mr Holderness statea
You wnii pay Roger £525 mo .iess anv recovery Assuming i3 nites at #55 nite recov-
erv that reduces vour rent oill for =503 from $6300 1o $3375
Special Counses Ex 303 Mr Hoiderness injormea Speciai Counsei that the term recovery  re-
ferrea to Senale reimbursements
. it appears that Senator Durenperger mav have ciaumed and received reimburse
ment for cne date wnen ne did not stav 1n the condominium Senator Durenperger receaved
Senate reimbursement for use of the condomunium on Februarv !5 1358 However. the Sena-
tor s daiv appesrance schedule for that cate refiects (nat ne .eft Minnespous for Califormia
early that morning. The scheduie s corroborated bv a copy of an airiine t:icxet produced to the
Committee ov the Amencan Association of Equipment Lessors 1 'AAEL" :» connection with the
Piranha Press inquiry The ticket shows that the Senator departed Minrespous at %35 a.m. on
Februarv 5. 1986 for California. The Senstor then met with an AAEL officiai on February 16th
and addressed the organization on the [7th Piranna Press receivea §5.00¥ from AAEL for this
appearance ov Senator Durenperger See Speciai Counsei Ex. 325
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. B. Sale of the Condominium to the Igpendent Service Company

Senator Durenberger has represented that ownership of the con-
dominium unit was transferred by :l;;ran'nemhlp to ISC, a Minne-
sota business owned by Paul Overg effective April 1, '1987. The
evidence demonstrates that this “sale” was designed to allow the
Senator the continued financial benefits of Senate per diem reim-
bursement, and was back dated to April 1987 for that very Ju
In fact. in a letter to the Senator dated September 1989, 33::-
gaard himself described the sale in a manner which supports Spe-
cial Counsel’s view that it was not a good faith transaction. In this
very revealing letter. Mr. Overgaard wrote that one could conclude
that the transaction was a mechanism to allow the Senator to col-

r diem reimbursements from the Senate on a residence

wh.tc the Senator actually owned. See Special Counsel Ex. 394.87

Specifically. Special Counsel finds as follows:

ISC was not identified as a buyer for the condominium until
the summer of 1987—several months after the purported effec-
tive date of the sale to ISC.

The transaction was made retroactive to April 1, 1987, the
date immediately following the partnership’'s termination, in
order to permit the Senator to claim Senate per diem reim-
bursement for his condominium stays back to that date.

In approximately December 1987, ISC generated invoices for
the Senator’s stays in the condominium from April to October
1987. Based on these newly created invoices, the Senator
sought Senate reimbursement for these rental costs.

But for the Senator's agreement to rent the condominium
from ISC. which was to be financed to a significant extent
through Senate reimbursements, Mr. Overgaard would not
have entered into the sales transaction. Senator Durenberger
thus used the promise of Senate funds to secure personal gain.

The parties apparently agreed that Mr. Overgaard would re-
convey the condominium to the Senator on demand. It there-
fore does not appear that Senator Durenberger intended to sur-
render his rights in the property.

The letter agreement reflecting the purchase. the deed and
related real estate documents, and the lease agreement were
not delivered to Mr. Overgaard until October 1989, almost
three vears after the April 1, 1987 “effective” date of the sale.

By virtue of the principals’ failure to file the necessary docu-
ments with the Registrar of Titles. ISC still does not have legal
title to the condominium. Instead, legal title to the property is
in the name of the trustee of the Senator's qualified blind
trust.

Although the Senator received reimbursement from the
Senate on a fairly regular monthly basis between February
1988 and November 1989, he made only nine lump sum rental
payments to ISC—thereby effectively having the use of Senate
reimbursement funds for substantial periods of time.

** In hus depomuon in this matter. Mr. Overgurd endeavored to distance himseif from this
See Special Counsel Ex 445 at 12-13 Special Counsei submits, however, that
:hem-mngm‘the letter 1s patently clear on its face.




Special Counsel finds that Senator Durenberger intended to do
little more than “park” the condominium with Mr. Overgaard, as a
means of enabling him to continue to reap the benefits of Senate
per diem reimbursements.

1. THE TIMING OF THE PARTIES' AGREEMENT

As has been noted above, the Senator has represented that his
condominium was sold to ISC effective April 1, 1987. The docu-
ments produced to the Committee in this matter, however, reflect
that Mr. Overgaard was not even introduced as a potential pur-
chaser until the summer of 1987, several months after the “effec-
tive”’ date of the sale.

In response to Mr. Scherer’s expressed intent to withdraw from
the partnership in the fall of 1986. Senator Durenberger and Doug-
las Kelley asked Mr. Mahoney to address the effect of the partner-
ship termination on the Senator’s continued ability to claim Senate
reimbursement for condominium expenses. See Durenberger Exs.
11, 99; 14, 7113. The parties seemed to understand at this juncture
that by virtue of that termination the Senator would be deemed to
be the sole owner of the condominium unit. See Special Counsel Ex.
338.

Mr. Kelley told Special Counsel that he and the Senator were in-
formed that the Senator could not claim Senate reimbursement for
the cost of staying 1n a property, such as the condominium, that he
owned.?® Mr. Mahoney recommended to Senator Durenberger that.
in order to claim such reimbursement in the future. he sell the
condominium to a third party and rent the condominium unit from
that purchaser. Deposition of M. Mahoney (4/17/90) at 207-208; see
also Durenberger Ex. 14, 7 14.

The witnesses have stated that Paul Overgaard was identified as
a purchaser for the condominium as a result of these discussions,
and that the Senator and Mr. Overgaard had an oral agreement re-
garding the sale of the condominium in late 1986 or early 1987. In
his deposition in this matter Mr. Overgaard testified that toward
the close of 1986 he had a “'loose agreement” with the Senator for
the sale of the condominium effective January 1, 1987.%? Special
Counsel Ex. 445 at 29. Mr. Overgaard aiso testified that the pur-
chase agreement was not conceived until after the effective date of
the sale. /d. at 87. Mr. Mahoney similarly testified that following a
series of conversations during the latter part of 1986, Mr. Over-
gaard and Senator Durenberger reached an oral agreement con-
cemizx;g 0_t§13e sale of the condominium. Durenberger Ex. 106 at 215~
216, 230-231.

98 See also Special Counsei Ex. 343

Mr. Mahoney tasked Jeffrey Robbins of his firm to research the question posed by Mr. Kelley.
As reflected 1n hus file memorandum dated Novembper 12, 1985, Robbins 1mitiaily concluded that
“{njothing 1n the Senate Travel Reguiations indicates that termination of the partnership wiil

ect Durenberyer s sbility to receive the per diem lodgfing reimbursement amount.” See Spe-
cial Counsel Ex. 338. Both Mr Mahoney and Mr. Kellev informed Speciai Counsel. however.
that the parties largely disregarded this wnitten opinion. apparentiy on the bass that it was too
“narrow. = See Deposition of M Mahoney 14/ 17 90) at 201-205

% In resp w Sp 1 C I's questions. however. Mr Overgaard was unable to stats as
of;ohntdnuhehnd-nemmlo ‘hanashaike deal” wnth the S . Speciai C | Ex. 445
at 30.
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The documents, however, reflect that Mr. Oversaard had not
bee; identihfied ‘&s a purchaser as of June 15;18‘;'1d Thﬁ ocuments also
evidence that Mr. Overgaard was approac and agreed to =
chase the property sometime thereafter, and that the p.rtiup:ll;d
not in to negotiate the terms of the purchase until late July or
early of that year. .

On June 17, 1987, Senator Durenberger dictated a note asking
his bookkeeper to confirm that claims for condominium reimburse-
ment had been submitted to the Senate for both May and June
1987. Special Counsel Ex. 342. Mr. Kelley, the Senator’s ini
trative Assistant, responded on the bookkeeper’s behalf as follows:

As you know M[ichael] M[ahoney] gave us the legal opin-
ion that we cannot be reimbursed. Consequently, I have
held up those vouchers. Hleidi] S(haw] is now re-doing
them minus condo. MM is supposed to advise on alterna-

tive proposals.
Id

It appears that immediately thereafter, the Senator. Mr. Kelley
and Mr. Mahoney reviewed the history of the condominium trans-
actions as well as various disposition options. Among the docu-
ments produced by the Senator is a series of the Senator's hand-
written notes titled “MAHONEY"' and apparently dated June 18,
1987. These notes read as follows:

orig target=get DD per diem reimb by renting from jt
venture
Randy Johnson's proposal.
Mahoney rejected & created partnership.
Scherer left the partnership.
2 o= goes this change DD’s ability to get reimbursed?
= .NO.
- Can DD be reimbursed for expenses of owned
unit?
MM A = No.
DK = I don't like conclusion.
MM = contacted Rules. (Dougherty)
? MM = buy it.—no
? John Deal [buy it}—no
? D2 [buy it}—no
MM A = Separate DD from the unit by transferring own-
ership and taking lease-back with right to buy for $1.
Would be backed up by letter from Rules.
DD selis unit to D2 Comm.
DD agrees to lease for X days per mo and pay an amt = to
costs (mtg,tax.fee)
D2 picks up any shortfall.

Special Counsel Ex. 343. It is particularly significant that neither
Mr. Overgaard nor ISC is mentioned in these notes. In fact, the
document suggests that an entirely different pool of ntial
buyers was being discussed at this time.?° It thus is clear that as of

%0 Mr Mahoney testified that. once Mr. Overgaard was identified as a purchaser for the con-
dominium. no considerauon was given to other posmble purchasers. Specaal Counsel Ex. 448 at

Continued




June 1987 the Senator was not considering ISC as a purchaser for
the condominium.

By letter dated June 18, 1987, the Senator then sought the advice
of Eugene Holderness and The Honorable Paul Magnuson on this
matter. That letter indicates that as of that date the Senator did
not have an agreement, oral or otherwise, with Mr. Overgaard. In
fact, the letter reflects that the Senator may have learned only
shortly before that the partnership actually already had terminat-
ed. The letter further reflects the Senator's understanding that he
was, or would soon be. the sole owner of the condominium unit.?!

Senator Durenberger wrote:

For the last five vears I have had the benefit of renting
my former condominium at 1225 LaSalle from a partner-
ship with Roger Scherer. I now discover that my legal
advice was either shaky or misleading; that Roger Scherer
very much wants to dispose of his partnership interest or
has already disposed of it: and that since March of 1987
my monthly expenses have therefore increased by approxi-
mately 3550.00 or an annual. non-deductible. living ex-
pense increase of 36.600.00.
Special Counsel Ex. 344. Again. neither Mr. Overgaard nor ISC is
identified in this letter as a potential buver for the condominium.
It seems clear. therefore. as of June 1987 the Senator did not be-
lieve that he had a sales agreement of any sort with Mr. Over-
gaard.®?

It wouid appear that as a result of these events, the Senator and
his advisors focused on the need to structure a new ownership ar-
rangement for the condominium. The documents produced to the-
Committee by the Senator suggests that the Senator and Mr. Over-
gaard did discuss a possible purchase agreement in late July. A
note in the Senator’s handwriting, dated simply ““7/31.” reflects the
following notation:

Edina Realty says hi-dollar sale price = $65.000: few
sales: more likely 60-63.000.

Overgaard d'n want to pay hi 3: suggested somewhere
between it and purchase price with 5-10.000 down thigher
if CORP. buys' — balance at 1 pt over my interest. Agreed
to reconvey.

Special Counsel Ex. 346. The Senator apparently forwarded this
note to Mr. Kelley, with the request that he “‘put this together.” *3
A complete set of sales documents ultimateiy was generated in late

221 This too suggests that Mr Overgaara had not been identiiied as & buver as of the June 1957

date of these nanawntten notes 3
*! In fact. documents produced to the Committee by the Senator reflect that Senator Duren-

berger personaiiy paid the condominium moriurage for the moaths of January, February, March
and Apnli 1957 See Special Counsel Ex. 341. It should be notea. however. that other documents
suggest that these pavments were made from the partnersmp account. rather than Senator
Durenberger s account. See Special Counset Ex 439

?2 When snown this document during ms depomuon. Mr Overgaard agreed with this conciu-
sion. Speciai Counsei Ex. 445 at 57, :

*3 Mr. Keiley responded with the following notauon:

Sen. | taiked w MM Fndav & he said 1t was progresmng. ['l] send him your note.

Special Counsei Ex. 348
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‘ August 1987 °¢ and was forward y Mr. Mahoney to Mr. Over-

gg?rd for his review and signature. See Special Counsel Exs. 350,

These facts evidence that Mr. Overgaard was not identified as a
possible purchaser until the summer of 1987, that the Senator did
not have a purchase agreement of any character with him prior to
April 1, 1987, and that the sale of the condominium to subse-
quently was back dated to that date.

2. KEY TERMS OF THE PARTIES' ORIGINAL AGREEMENT

From the documents produced to the Committee in this matter,
it appears that the parties agreed at the outset that Mr.
would reconvey the condominium to Senator Durenberger on
demand at his own purchase price. In an undated handwritten note
e - - to the Senator. Mr. Overgaard wrote:

I hope these items will clear up any questions you may
have. My intent is that vou get it back when vou want it at
the same price. I only want to help you stay clear w/ the
ethics questions.

Speciai Counsel Ex. 405 (emphasis added!. While denying that he
had any such agreement with the Senator, 1n his deposition in this
metter Mr. Overgaard acknowledged that the note accurately re-
ﬂemedghis intent at the time it was written. Special Counsel Ex.
445 at 95.
In fact. the Senator's own handwritten note of his “*7/31" conver-
sation with Mr. Overgaard is consistent with that understanding.
The final line of that note. quoted in full above, reads: “Agreed to
0 reconvey.”’ See Special Counsel Ex. 346. While Senator Durenberger
and Mr. Overgaard have disputed this conclusion. Special Counsel
- believes that it is fair to conclude the Senator did not intend to sur-
render all right to his condominium, and instead simply planned to
“park” the property in Mr. Overgaard’s custody for some finite
period of time.

It is also clear that Mr. Overgaard would not have purchased the
condominium were it not for the Senator’s agreement to lease back
the property. During his deposition in this matter, Mr. Overgaard
testified that he understood from the outset that the Senator would
stay in the condominium during his visits to Minneapolis, and that
he would receive payment from the Senator for those stays. Special
Counsel Ex. 445 at 22. Indeed. among the documents generated and
forwarded to Mr. Overgaard in August 1987 is a draft residential
lease between ISC and the Senator. See Special Counsel Ex. 351.9%

%¢ Thus first documentary evidence of a f purchase agreement u a one page draft lether
agreement dated Augus 13. 1987, by Mr. Mahoney. Ser Sp i C i Ex 349. This
letter reflecta a purchase price of $55.000. to be paxd through the sssumption of an exwtng first
mortgage in the amount of $34.507: a cash payment in the amount of $7.442: and a five-year
promussory note in the amount of §10.250 Each of these has been writise 1nt0 the decu-
ment in Paul Overgaard s handwntung 'Special Counsel Ex. 445 at 32). suggesting thet as of

13. €3 Mr Overgaard aiso testified. however. that he doss not personaily use the condsmmmium
without first checking with Senator Durenbergers office to see i
umng it. Special Counset Ex. 445 at 58-39. A review of the ISC that
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Mr. Overgaard also testified that he was aware at the time that the =
Senator would in turn be reimbursed for those costs. Special Coun-
sel Ex. 445 at 24-25. «
Absent an understanding that the Senator would rent the condo-
minium on a regular basis, Mr. Overgaard testified that he would
not have agreed to purchase the condominium. I/d. at 9, 22. thus,
Senator Durenberger used the promise of a rental agreement, fi-
nanced by Senate reimbursement funds, as an inducement to Mr.
. Overgaard to purchase the property.

3. NEGOTIATION OF THE TERMS OF THE TRANSACTION AND EXECUTION
OF THE REQUTRED DOCUMENTATION

Special Counsel finds that the parties were negotiating the mate-
rial terms of the agreement as late as Februarv 1988, long after the
supposed effective date of Apnl 1. 1987. and ‘that the documenta-
tion necessary to transfer title to the condominium to ISC was not
delivered to Mr. Overgaard until October 1929. Finally, because the
appropriate legal documents never were fiiled with the Registrar of
Titles, ISC still does not hold legal title to the property.

As was noted above, in August 1987 Mr. Mahoney forwarded to
Mr. Overgaard certain documentation regarding the sale. The
terms of the sale vaned considerablyv over the next several months.
The parties’ agreement initially contemplated a sale effective as of
January 1, 1987. The agreement signed by Mr. Overgaard in .
August 1987 therefore stated that the condominium would be sold
effective January 1, 1987 at a price of 352.500. paid as follows: as-
sumption of the existing first mortgage in the amount of $35,134;
cash payment of 37.350; and a five vear promissory note payable to
Senator Durenberger in the amount of $9.995.9¢ As of August 1987,
the parties also apparently contemplated a lease agreement be-
tween Mr. Overgaard and the Senator’s official election committee.
See Special Counsel Ex. 351.

In October 1987, however, ISC was informed that the partnership
had paid operating costs on the condominium through March 31,
1987 and had received rental payments from the Senator for that
same time period. See Special Counsel Ex. 356. Realizing that the
sales agreement therefore could not be dated January 1, 1987, Mr.
Overgaard wrote Douglas Kelley in early November 1987:

Things are really going from bad to worse with regard to
the Condo. Much remains to be done regarding the sale; no
accounting of per diem due has been forthcoming; associa-

almost one-third of the davs in which the Senator staved :n the condominium from 1987 to 1989
were weekdavs exciuding Fridayvs: Thus obviously would have cut sigficantly into the svaul-
abiity of the unit to Mr. Overgaard

%0 Mr Mazhoney testified that the agreement was in the nature of a “contract for desd.” Spe-
cal Counsei Ex 143 at 260-62. See also Durenberger Ex. 14. * 17 Generally. a contract for desd
anticipates that the purchaser will not be entitied to the deed to the property untul certain fi-
nancial contingencies. typically payment of a promissory note have been satisfied. See R
Larson & B Harwood. Minnesota Real Estate 162 119841 [n thus case. 8 contract for deed pre-
symably wouid have required that the deed be delivered o0 Mr Overgaara at the tume of hus
final 1992 payment on the wsory note executsd as part of the transaction. The documents
memonalizing the sale to do not reference such a contract In addition. the deed to the prop-
erty was delivered to Mr. Overgaard in October 1989, weil before the promusory note w the
Senator had been paid 1n full.

In any event, if Mr Mahonev's testimony on this wssue i1s sccurate. 1t arruably would oaly
defeat the Senator s clmum that Mr Overgaard actuaily owned the property as of April 1987

Minghururnd: 5
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tion dues are three or more months in arrears and we
have been advised that the association has first right of re-
fusal on any sales contract.
The sale was to be done effective January 1st and now |

find out payments were made to the partnership at least
thru March.

Special Counsel Ex. 354. )

In early 1988 Mr. Overgaard directed his accountant to review
the various payments made by both Mr. Overgaard and Senator
Durenberger since the initiation of the transaction, and to arrive at
revised purchase figures reflecting these payments. These calcula-
tions resulted in an adjustment of the purchase price itself, from
352,500 to 352,804, as well as an increase in the amount of the
promissory note to be executed as part of the transaction. See Spe-
cial Counsel Ex. 371.°7

Mr. Overgaard then forwarded these calculations to Mr. Ma-
honey, with the request that he

prepare a new note for $10,299.96 dated April 1, 1987; redo
the contract for deed to reflect an April Ist purchase; get
condo clearance for the sale and return my note in the
amount of $9,995.66.

Id. (emphasis added). Mr. Mahoneg: Erovided the requested materi-
al, all dated “April 1, 1987” on Fe 24, 1988.9% See Special
Counsel Ex. 373. Thus, it was not until February of 1988 that the
parties agreed to an “‘effective” sale date of April 1, 1987.

Even as of that date, however, the parties did not have an ﬁree-
ment on the remaining terms of the transaction. After consulting
with counsel, Mr. Overgaard revised the lease and the letter agree-
ment to provide that Senator Durenberger would be obligated to

y the total costs of owning and operating the apartment, regard-
ess of the amount of time which he spent in the apartment each
month. See Special Counsel Ex. 374. In early March 1988, Mr. Over-
gnard forwarded these materials to Mr. Mahoney for his review.

pecial Counsel Ex. 375. Mr. Overgaard also sent a copy of all these
materials directly to the Senator, with some explanation of the sug-
gested changes. See Special Counsel Ex. 376. Apparently, neither
Mr. Mahoney nor the Senator was willing to agree to these terms
(a)tv;hat time, as neither executed the agreements as revised by Mr.
As of early 1989, the sale still had not fully been reduced to writ-
ing. On January 11, 1989 Mr. Overgaard sent the following letter to
Senator Durenberger:

*? By the fall of 1987. both the
in arrears. [n early December 1967, nsued a
in the amount of $1.285.56 to cover associstion d

See Special Counsel Ex 373




It is now nearly three years since we entered into an
agreement that Independent Service Company would buy
your condominium unit. ISC made the agreed-to payments,
executed the contracts provided and assumed payments to
the bank management company for monthly service and
payment of taxes.

To date. we have received no executed document showing
the transaction to be completed. Tax statements still come
in your name. The bank loan is still in your name and
nothing seems to be happening.

Special Counsel Ex. 386 iemphasis added).?®

In response to this letter. the Senator arranged a meeting with
Mr. Overgaard to discuss the transaction. and subsequently direct-
ed Mr. Mahoney's staff to deliver the requested documents to Mr.
Overgaard. See Special Counsel Ex. 387. It was only after this meet-
ing, in April 1989, that the Senator signed the lease agreement
dated Apnl |. 1987 on the basis of which he had been “renting” the
property from Mr. Overgaard. See Special Counsel Ex. 391.

Despite these efforts. executed sales documents still were not
forthcoming to Mr. Overgaard. Finally, in September 1989. Mr.
Overgaard wrote to Senator Durenberger as follows:

Please excuse the handwrtten letter but I prefer to keep
this totally confidential. The purpose of this letter is to ask
that we terminate the condo sale at the earliest possible
date. I have just closed my corporate books for the third
time since we entered into the purchase agreement and
still do not have the necessary documents to prove pur-
chase.

Beginning with our fiscal vear end May 31, 1987 I have
paid an audit fee in excess of 33.000.00 annually for a cer-
tified audit which would demonstrate fiscal soundness for
clients who request such information. Each of those re-
ports has been footnoted because the auditor cannot prove
ownership of the condo unit. I don’t understand what you
and Mahoney are accomplishing by refusing to complete
the transaction. Whatever the reason, I want out. The last
thing I need is to get involved in your ethics investigation
and be accused of participating in a sham transaction by
which you collect per diem from the Senate on a residence
vyou actually own. That is certainly a conclusion that could
be reached as things stand now.

Now it is my turn to feel used. You and Mahoney must
have some reason for not giving me the signed sale docu-
ments. I can’t figure out the reason and obviously the two
of you aren’t going to let me in on those reasons. You have

8 [t 18 interesting to note that while Mr Overgaard was attempting unsuccessfully to obtaun
evidence of the saie of the condominium w0 ISC. Mr. Mahoney riled with the Regwtrar of Titles
the documents neceasarv to transfer title 1o the condominium from the nership to himself
as trustee of the Senator s blind trust. A Ceruficate of Title. showing Mr. ) 10 be the
g;:] ovEer ?f_zhe property in his capacity as trustee. was issued on Octoder 26, 1988. Special

ounsel Ex 123




the cash flow information I gave you so you must know by
now that it's no big profit for ISC. You also must be aware
that you have collected more per diem than you have paid
to ISC. I presume that's because of your concern that
you're being overcharged.

Dave, this thing has dragged along for so long that I'm
just weary of the whole aggng I'll gladly settle for the
return of my downpayment and call it quits. There are
some things just not worth hassling about and this is cer-
tainly one of them.

Special Counsel Ex. 394 (emphasis added).!°°

In his recently executed affidavit, Mr. Overgaard has denied that
the transaction was a “‘sham.” Durenberger Ex. 13. 111. Special
Counsel submits. however, that Mr. Overgaard's September 1989
letter is far more credible than his more recent affidavit. Unlike
that affidavit, which was written for public consumption as part of
these proceedings, the quoted letter was a confidential communica-
tion between friends. which Mr. Overgaard did not anticipate
would be held up for public scrutiny. Instead. the letter was intend-
ed to prompt Senator Durenberger into action—a purpose which
would not be served by a baseless charge of unethical conduct. Far
from being outraged at its contents, however, Senator Durenberger
apparently was concerned about the letter’s intent and effect.

ndeed, as a result of this letter, Mr. Mahoney, Mr. Kelley and
Mr. Overgaard met in early October 1989. See Special Counsel Ex.
396. Mr. Mahoney delivered the requested documentation to Mr.
Overgaard at that time, thereby concluding the protracted sales
transaction. Yet. as of the initiation of the Committee's Prelimi-
nary Inquiry in this matter, those documents still have not been
filed with the Hennepin County Registrar of Titles. Thus, ISC still
does not have legal title to the condominium property.

4. THE SENATOR'S CLAIMS FOR SENATE REIMBURSEMENT

Special Counsel finds that the sales agreement between Senator
Durenberger and Mr. Overgaard was back dated to April 1, 1987 in
order to permit the Senator to claim Senate per diem lodging reim-
bursement to that date. Heidi Shaw, the Senator’s staff kkeep-
er. routinely prepared Senate reimbursement vouchers for submis-
sion to the Disbursing Office. Ms. Shaw initially did not receive
rental invoices, either from the partnership or ISC, for the period
after March 31. 1987—the partnership termination date. Accord-
ingly, she prepared vouchers for this period using her own hand-
writ_toep notes of the dates the Senator stayed in the condomini-
um.}

Because the Senator had been advised by Mr. Mahoney that he
could not receive Senate reimbursement for the expenses of staying
in property which he owned, Mr. Kelley instructed Ms. Shaw to

100 At the time of thus letter there was not yet an “ethics investigation of the condominium
matter. Apparently. therefore. Mr Overgsard was refernng to the pending Piranha Press in-
uwiry—and obviously was expressing hus concern that that inquiry might be expanded to include
condomunium Lesue.
191 See. e.g. Special Counsel Ex 412 Ms. Shaw also reported that she knew that she could not
sgbm.u v}c:uchen for these expenses uniess she had an invoice reflecting the costs to attach to
the vouchers
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delete from Senate reimbursement vouchers any claims for condo-
minium lodging expenses. In response to Mr. Kelley's instructions,
Ms. Shaw simply crossed through these amounts on the voucher
forms and supporting handwritten notes, See. e.g., Special Counsel
Ex. 412. These vouchers then were submitted to the Disbursing
Office, and payments were made by that Office in the amounts re-
uested.

. In November 1987, Mr. Mahoney's staff informed the ISC staff
how to generate invoices for the Senator’s stays in the condomini-
um. Thus. by letter dated November 11, 1987, Tamara Hardy of
Mr. Mahoney's office wrote to Joan Sorenson of ISC:

Enclosed also find an example of the form of bill previ-
ously submitted to Heidi at Senator Durenberger’s office
in Washington. D.C. In order that reimbursement can be
obtained from the Senate. a similar tvpe of bill is necessary
and should be sent to the attention of Heidi Shaw, 134
Russell Senate Office Building, Washington, DC 20505.

Special Counsel Ex. 359 temphasis added.!°?

In December 1987, ISC forwarded to Ms. Shaw rental invoices for
the entire period from April through October 1987 in the required
format. Special Counse! Ex. 145 at 88-29: see Special Counsel Ex.
365. After receiving these invoices. at Mr. Kelley's direction Ms.
Shaw then prepared revised Senate vouchers for submission to the
Senate Disbursing Office. These “‘revouchers” included the newly
documented condominium rental costs. and were supported by the
newly created [SC rental invoices. See. e.g.. Special Counsel Ex. 412.
Senator Durenberger personally reviewed and signed each of these
“revouchers™ before thev were submitted to the Disbursing Office.

In submitting these materials to the Disbursing Office, Senator
Durenberger represented to the Senate that he had rented the con-
dominium from ISC on the dates reflected in the vouchers and sup-
porting invoices.

It is clear from the documentation of the transaction as a whole,
however. that there was no bona fide agreement to sell the condo-
minium to ISC until at least August 1987, and that ISC effectively
had no relationship to the property until that time. It is equally
clear that ISC did not hold legal title to the condominium during
any of the time periods at issue. Indeed. it is evident that the docu-
mentation of the ISC transaction ultimately reflected an April 1,
1987 effective date so that the Senator could claim Senate reim-
bursement for his condominium stays after that date.

5. DELAYED RENTAL PAYMENTS TO ISC

The evidence in this matter also demonstrates that Senator
Durenberger regularly claimed and received Senate reimbursement
for the “costs” of renting his former condominium—yvet made only
nine lump sum rental payments to ISC during the almost two year

193 The previous month. Ms. Shaw prepared a lsting of dates on which the Senator had
staved in the condominium through August i987 This Lsting was updatea in early November
1987 and was forwarded to Mr. Mahoney with the request that he in turn provide 1t to Ms. Sor-
enson. See Special Counsel Ex. 360 Ms. Shaw also informea us that the ISC invoices were pro-
vided w0 her after this information was forwarded to ISC
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period from January 1988 and November 1989.1°% Senator Duren-
berger thereby retained the use of Senate reimbursement funds for
substantial periods of time.

As part of the sales transaction. Senator Durenberger agreed to
lease the condominium from ISC at a daily rate of $85.1°4 Ag was
noted above, in December 1987 ISC sent invoices to the Senator for
his stays in the condominium between April and October 1987: in
February 1988, ISC invoiced the Senator for his condominium stays
through January of that year. See Special Counsel Ex. 372. There-
after, ISC invoiced the Senator fairly regularly on a monthly basis,
based on a listing of dates provided by Heidi Shaw of the Senator's
staff.19% Based on these invoices. the Senator submitted vouchers
to the Senate for lodging reimbursement on a fairly regular month-
ly basis.10¢

A review of the documentation produced to the Committee in
this matter reveals that, with a few limited exceptions.!?? Senator
Durenberger received reimbursement checks from the Senate on a
regular monthly basis for the almost two year period from Febru-
ary 1988 to December 1989. According to Ms. Shaw. these checks
were regularly deposited into either the Senator’s checking or sav-
ings account. Although he regularly was accepting these Senate re-
imbursement monies, and depositing them into his personal ac-
counts, Senator Durenberger made only nine “‘rental” payments to
ISC during the twenty-two month period from February 1988 to
November 1989.198 See Special Counsel Ex. 407; see also Special
Counsel Ex. 395.

Thus. to the extent that he received and held Senate funds for
several months between payments to ISC. the Senator was benefit-
ting from the use of Senate monies owed to a third party.}°® This,
Special Counsel, submits is simply inappropriate for one charged
with the administration of the public trust.

C. Senator Durenberger s Qualified Blind Trust

In June 1985, Senator Durenberger placed his interest in the
partnership into a newly established qualified blind trust pursuant
to the Ethics in Government Act. At that time, in his capacity as

93 [n October 1989, the Senator was advised by Mr Mnhonevlhnthmdehnwm ‘insp-
numerous statutes. See

operating
return Mr Overgmard's investment 1n the property Sdewn-iELS"E
e.;'!nh:t.bmnmn(mdum 1989 [SC sent invowes to the Senator on an average of twice
mont

i98 The relevant vouchers do not reflect the datas on which they were submitted to the Dis-
bursing Office. Ms. Shaw. however, informed Counsel that she submitted vouchers to the
Disbursing Office on a fairly regular bama. she y received payment chacks from
the Senate within a few weeks of submitung a voucher. on a revew of the Senate reum-
bursement checks. 1t wouid appear that Ms. Shaw typscally submitted vouchers on a monthly

basis.
‘°'1hSemwrlmdommumnnmJuly lmlndel‘rl"!‘\mbtr 1988 were reim-
bursed by hw official elecuon ¢ See S Ex

100 These payments 'eremadnm}'ebru.lry 1988 ¢ 85 80), April 1988 :8$2 550), May 1968 (3680:,
Augum 1388 Sl 190). September 1988 | t?.?’:'sn March 1989 183.000). May 1389 1$2.124). July 1989
1$2,.500) and November 1389 185925 See Special Counsel Ex. 407

198 Certain documents rvﬂtc! the Senator's concern that ISC charges were excesmive relative
to the out-of-pocket operaung costs of the premusss. See. ¢.g. Special Counsel Ex. 380. This may
account for the deiay 1n the tor s payments to 1SC
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general partner, Senator Durenberger also deeded the condomini-
um property to Michael Mahoney as the trustee.!!°

The Ethics in Government Act restricts both the activities of the
trustee in managing trust assets and communications regarding
the trust among the trustee, the Member of Congress, and
others.!1! Special Counsel finds that Senator Durenberger violated
the statutory requirements governing qualified blind trusts since
the Senator’s trust became effective on February 24, 1986. Most sig-
nificantly. the facts evidence Senator Durenberger’'s constant in-
volvement in the management of one of the trust's principal
assets—the Minneapolis condominium unit.

1. FACTUAL BACKGROUND

On June 1%, 1985, Senator Durenberger established a qualified
blind trust pursuant to the Ethics in Government Act and named
Michael Mahoney as trustee. Several months later, copies of the
Revocable Trust Agreement and Senator Durenberger's statement
regarding the trust assets and qualifications of the trustee were
sent to the Ethics Committee. Special Counsel Ex. 333. On Febru-
ary 10. 19%6, the Committee was provided with a statement of the
assets placed in the trust. Special Counsel Ex. 334. These assets in-
cluded: 1! all interests in Money Market Portfolio at Piper. Jaffray
& Hopwood. Inc.; 2! all interests itn Dynamic Enterprises; and 3) all
interests 1n “706-607 Partnership.”1!2

After reviewing these documents, the Committee informed the
Senator on Februarv 24. 1986 that it found the trust to be a quali-
filed blind trust, pursuant to the Ethics in Government Act. 2
U.S.C. § 702(e).? 13 Special Counsel Ex. 336.

2. THE TRUST ASSETS

As was noted above, among the original assets placed in the trust
by the Senator was his interest in the condominium partnership.
Senator Durenberger then deeded the condominium itself to Ma-
honey as trustee. The Senator. however, continued to stay in the
condominium on a regular basis. Because he received bills from
and made payments to both the 703-603 Association and ISC for
his use of the condominium. Senator Durenberger was personally
aware of the status of the holdings of the qualified blind trust,
thereby undermining the very purpose of the trust.

In his opening statement to the Committee on June 13, 1990,
Senator Durenberger’s counsel acknowledged this fact: "It was . . .
nonsensical to put into this trust the interest relating to the condo-
minium where Senator Durenberger staved when he went back to
Minneapolis.” Hearing Transcript (June 13. 1990) at 4.

119 This deed was not recorded until [9=%

“:1 The purpose of a qualified biind trust s a total iack of knowiedge by the Government
official with respect to the holdings held 1n trusc S Rep No 639. 55th Cong.. 2d Sems. 13
1978)

112 At the ume this statement was sent 0 the Commuittee. the partnersnip was known as
“703-503 Association

113 A quaiiiied biind trust s defined as “any trust 1n which a reporung indindusl {Member of
Congress. has spouse. or any dependent chiid has a beneficiai interest 1n the principal or
ncome ' and which meets certain requirements. 2 USC § T02en3
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3. IMPROPER COMMUNICATIONS REGARDING THE TRUST

Special Counsel finds that Senator Durenberger not only was
aware on a continuing basis of the status of the condominium trust
asset, but also was an active participant in the management of this
asset. The Ethics in Government Act states that a trustee “in the
exercise of his authority and discretion to manage and control the
assets of the trust shall not consult or notify any interested
party.”114 2 US.C. § 702(ex3XCXi). In addition. communications be-
tween the trustee and interested party regarding the trust are re-
stricted severely.!!% 2 U.S.C. § 702(eXx3XCXwv1).

During the period from February 1986 to the initiation of this in-
quiry, Senator Durenberger repeatedly consulted with his trustee,
Mr. Mahoney, regarding the trust. See. e.g.. Special Counsel Exs.
343. 352, 369, 380, 390. 393. 404. Indeed. the Senator’s counsel ac-
knowledged in his June 13th opening statement that the laws re-
garding blind trusts were broken:

The Rules are clear, that the trustee and the beneficiary
generally can't communicate about the assets in the trust.
Putting the interest relating to the condominium where
Senator Durenberger stayed in this trust virtually ensured
from the beginning that the rules about communication
would be broken. . . . Indeed, the record shows that Mr.
Mahoney engaged Senator Durenberger in conversations
about [the condominium], sought his advice about it, par-
ticularly when they were considering selling this condo-
minium to Mr. Overgaard.

Hearing Transcript (June 13, 1990) at 4.

The evidence demonstrates numerous instances of prohibited
communications. For example, following the termination of the
partnership on March 31, 1987, Senator Durenberger discussed
with Mr. Mahoney several alternative dispositions of the condomin-
ium property. Special Counsel Ex. 343. He personally negotiated
the sales price for the condominium with Mr. Overgaard, see Spe-
cial Counsel Ex. 369, and retained Mr. Mahoney to draft the neces-
sary legal documents. He subsequently demanded from Mr. Ma-
honey an explanation of the rental costs for the condominium by
Mr. Overgaard. Special Counsel Ex. 380.

In April 1989, the Senator received from Mr. Mahoney's assistant
a copy of the April 1, 1987 letter agreement for the sale of the con-
dominium to Paul Overgaard, and was specifically asked to provide
his comments on the agreement. The telecopier cover letter trans-
mitting this document included the following notation:

Pursuant to your instructions we are preparing docu-
ments to forward to Paul Overgaard. In reviewing the
letter of understanding, we noted a paragraph had been

‘ie An interested party 13 defined as a reporung individual ‘Member of t. hus spouse
and any dependent child with a beneficial interest 1n the principal or income a qualified blind
trus. 2 USC §702ex3xD!

115 The oniy communications that are allowed are requests for distnbutions and written com-
munxcations regarding the ral financial interest of the Member of Congress. notification
tlntu'mum-nmhemheldmmmm&mwmmwnumy
of the trust s onginal assets because of a conflict of interest. 2 U S.C § 702ea3nCawil.




amended. Such paragraph has been marked on the at-
tached page. Please review and call myself or Michael
with comments. We are not forwarding this letter until we
have your comments.

Special Counsel Ex. 390 (emphasis added..
In August 1989, Senator Durenberger wrote to Mr. Mahoney to
direct him to take certain actions regarding the sale to Overgaard:

Please sign the original of the enclosed April 1, 1987
letter agreement as amended by Paul Overgaard and send
to him at Independent Service Co., along with the executed
original of the quit claim deed (copy enclosed).

Special Counsel Ex. 393.

The Ethics in Government Act also prohibits an interested party
from making efforts to obtain information regarding trust holdings,
2 US.C. § 702ex3xCxviii. and from knowingly or negligently solic-
iting or receiving any information regarding the trust. which may
not be disclosed according to the Act. 2 U.S.C. § T02(ex64B). Despite
these prohibitions, Senator Durenberger often received information
regarding the condominium. on occasion in response to his specific
request. See. e.g.. Special Counsel Exs. 339, 343, 370. 379 and 388.

For example. the Senator periodically received financial state-
ments detailing partnership income and expenses. See. e.g.. Special
Counsel Ex. 339. In addition. in April 1988 Senator Durenberger
asked Mr. Overgaard to provide him with a “wrtten explanation of
the {condominium sale] transaction and my obligations.” Special
Counsel Ex. 379. Mr. Overgaard sent a detailed letter explaining
the financial transaction and the basis for the lease terms. Special
Counsel Ex. 378. Disclosure of such information to the Senator is
prohibited by 2 U.S.C. § 702ex3XChv:.1:8

VII. EvipENCE REGARDING GIFTS OF LiMOUSINE TRANSPORTATION

Special Counsel finds that Senator Durenberger accepted gifts of
limousine transportation in the Boston, Massachusetts area in 1985
and 1986 in violation of Senate Rule 35.!!'7 In the hearing in this
matter. Senator Durenberger’s counsel admitted that the Senator's
receipt of this limousine transportation violated Senate Rule 35.
Hearing Transcript iJune 13, 1990) at 7.

In 1985. Senator Durenberger began to have regular meetings for
personal reasons with Dr. Armand Nicholi in Concord, Massachu-
setts, approximately twenty miles from Boston. These i
typically were held on Monday mornings from 3:00 a.m. until 12:00

118 A trustee aiso :s reguired o :nform a Senator and the Ethuics Committee when an sssec of
the trust is disposed of or when the vaiue of an asset :s less than 31.000 2 U SC. ¢ T02exCiui).
Although the parties 10 the purported sale of the condominuum ciaim that ISC owns the condo-
miruum. and has aone so since Aprii 1957, there has been no formai notification to the Commut-
tee of this purported transfer of ownershup.

17 Senate Rule 35 prohibits a Senator from accepting ‘directly or indirectly. any gift or pfts
having an aggregate vaiue exceeding 3100 during a calendar yvear directly or indirectly from any
person. organuation, or corporation having a direct interest :n legusiation before the Con-
gress Gifts. according to Rule 35. are defined to inciude reimbursement for “other than
necessary expenses. A person or entity that 1s registered w0 (odby pursuant to the Federal Reg-
ulation of Lobbving Act 1s deemed to have a direct interest 1n legusiation before the s
18 an entity that retains a registered lobbyist Senate Rule 33 and Interpretive Rule 373 (1983),
S Rep No 1%, 101st Cong. ist Sess. 2151989
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noon. Senator Durenberger often made the trips from Boston to
Concord and back to Boston by limousine, rented from A and A
Limousine Renting, Inc. The limousines usually waited for the Sen-
ator during his four hour meetings. The cost of this limousine
travel and other unnecessary limousine travel in the Boston area,
estimated at $3,500 was paid by various organizations with a direct
interest in legislation, with which Senator Durenberger sometimes
met on these trips.

Specifically, on eleven occasions in 1985 and 1986 Senator Duren-
berger traveled to Boston to meet with a company or business and
accepted limousine service to and from Concord. That transporta-
tion to and from Concord was necessitated solely by the Senator's
personal meetings with Dr. Nicholi. The total value of this limou-
sine travel is estimated at $2,640.!'® These eleven occasions, and
the organizations which paid for the transportation, are as follows:

June 8, 1983: September 16, 1985, and June 9, 1986—New
England Mutual Life Insurance Company (Special Counse| Exs.
53. 416, 419, 429

September 23. 1985—National Machine Tool Builders Asso-
ciation (Special Counsel Exs. 52, 420).

November 4. 1985; Feburary 10, 1986; and March 31, 1986—
Pitney Bowes, Inc. {Special Counsel Exs. 78, 423, 425, 427).

January 20, 1986—Mintz, Levin, Cohen, Glovsky & Popeo,
P.C. iSpecial Counsel Exs. 77, 424).

March 17, 1986—American Association of Equipment Lessors
{Special Counsel Exs. 30, 426).

3.{uly 21, 1986—W_.R. Grace & Company (Special Counsel Ex.
431).

September 15, 1986—Massachusetts Mutual Life Insurance
Company (Special Counsel Exs. 34, 432).

Each of these organizations is or retains a registered lobbyist
pursuant to the Federal Regulation of Lobbying Act, and therefore
has a direct interest in legislation within the meaning of Senate
Rule 35. See Special Counsel Exs. 283-289.

On five additional dates, Senator Durenberger met with Dr. Ni-
choli in Concord, but did not meet with representatives of any busi-
ness or organization. On these five occasions, however, limousine
transportation in the Boston areal!!® and to and from Concord,
valued at $849, was paid for by the New England Mutual Life In-
surance Company (“New Emgland Life”’)—although the Senator
met with neither New England Life officials nor apparently with
officials of any other organization on these occasions.!2°

119 Because most of the nvoices reflecting these trips include non-itemised charges for trans-
portation within the Boston area. which appears to have been necessary to the Senator’s meet-
ings with organizations. an average value of $236.81 was assigned for service o and from Con-
cord. This figure 13 based upon invoices that reflect only travel to and from Concord.

119 Because Senator Durenberger did not meet with New England Life officials during these
five trips. none of the limousine service provided constitutes a necessary expense. Therefore.
‘ransportation to and from Concord and within Boston. such as to the airport or the Senator's
hotel. is included.

120 These dates are as follows: May 10. 1985 (Special Counsel Ex. 415); October 9-10. 1985 (Sep-
-ﬂ.?lil:'.flaumes3 I Ex. 421); and October 18-19, 1985 (Special Counsel Ex. 422). See also Special Coun-
sel Ex.
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Senator Durenberger also received limousine transportation in
the Boston area on four other occasions. These dates, and the orga-
nization with which the Senator met if any, are as follows:

July 7-8, 1985 (Special Counsel Ex. 417).

July 15, 1985— ick & Smith (Special Counsel Ex. 418).

May 12, 1986—National Machine Tool Builder's Association
(Special Counsel Ex. 428).

June 23, 1986—Hale & Dorr (Special Counsel Ex. 430).

The estimated total value of this transportation is $1,287. Once
again, this limousine transportation was necessitated by the Sena-
tor's meetings with Dr. Nicholi. While evidence about which orga-
nization paid for the limousine service on these dates is unavail-
able.’2! Senator Durenberger has not put forward any evidence
suggesting that he paid for these expenses himself.!?? In light of
the circumstances described above, it is not unreasonable to
assume that a company or business with a direct interest in legisla-
tion paid for this travel. and that the Senator’s receipt of this lim-
ousine service would also have violated Senate Rule 35.

VIII. OTHER MATTERS RELATED TO PIRANHA PrEss

A. Failure to Report Reimbursements

Special Counsel finds that Senator Durenberger violated Senate
Rule 34123 by failing to report on his Financial Disclosure Reports
for calendar years 1985 and 1986 the acceptance from forty-three
organizations of reimbursement for the necessary expenses of
travel, in connection with his Piranha Press ‘‘promotional appear-
ances’’ and certain travel to the Boston metropolitan area.!24

On May 15, 1986, Senator Durenberger filed his Financial Disclo-
sure Report for the 1985 calendar year. At that time, the Senator
failed to report his receipt of travel expense reimbursements from
twenty-seven organizations before which he made appearances in
1985. See Special Counsel Ex. 266. Similarly, Senator 5unnberger’s
1986 Financial Disclosure Report, filed on May 15, 1987, did not in-
clude his receipt of travel expense reimbursements from sixteen or-
ganizations before which he made appearances in 1986. See Special
Counsel Ex. 268.

On July 27, 1989, several months after the Committee initiated
its Preliminary Inquiry into the Senator’s relationship with Pi-
ranha Press, Senator Durenberger filed amended Financial Disclo-

21 Documents obtained from A and A Limousine Renting. Inc. demonstrate that New Eng-
land Life was to be billed for the transportation on three of these dates. See Special Counsel Exa.
417, 418 and 428. New England Life. however. was unable to find any evidence of payment to A
and A forlimo\nmmmpm_-lmnontbonm

A and A Limousine Renting. Inc.. which doss not have a direct interest in legislation

of Senate Rule 35. However. the Senator's failure to report transportation received oa
three of these four dates on 1985 and 1986 Financial Disclosure Reports would constitute a visle-
tion of Rule 34. See Special Counsel Exs 266-269.

123 Senate Rule 34 (adopting the Ethics in Government Act of 1978, ss amended) requires that
every Senator disclose on May 15th of each year "{the \dentty of the source and a brief descnp-
tion of reimbursements received from any source aggregaung $250 or more in value and re-
ceived during the ing calendar year. "

12¢ Reimbursements from three organizations were made in connection with a ar

a8 Piranhs Press events. but payment to Piranha Press was not made. See Coun-
sel . 24. #4. 70 Reimbursements from two tions were made 1n connection with the
Senator s appearances 1n Boston. Massachusetts. Special Counsel Exs. 53, 292.
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sure Reports for the 1985 and 1986 calendar years. Special Counsel
Exs. 267, 269. These Reports are labeled “Reimbursements Related
to Book Promotion Speeches,” and include lists of reimbursements
for travel expenses that Senator Durenberger received from thirty-
nine organizations in 1985 and 1986. Senator Durenberger was re-
quired to file this information not in 1989, but iu 1986 and 1987,
the years immediately following those during which he received
these travel expenses. His failure to do so violated Senate Rule 34.

In addition, to date Senator Durenberger has failed to disclose re-
imbursements for travel expenses that he received from four orga-
?ilzlations for five trips that he made in 1985. These expenses are as
ollows:

In connection with his appearance before Blue Croses/Blue
Shield of Michigan on May 6, 1985, the Economic Club of De-
troit provided the Senator’s airfare, lodging and ground trans-
portation (Special Counsel Ex. 136).

New England Mutual Life Insurance Company provided
ground transportation. lodging and meals in connection with
the Senator’'s June 7. 1985 meeting with Mr. Mackay and air-
fare, lodging and ground transportation for his September 16,
1985 meeting with New England Life officials Special Counsel
Exs. 53, 416, 419).

Senator Durenberger received lodging, meals and ground
transportation from the Palo Alto Medical Foundation in con-
nection with his “‘promotional appearance” before that group
on April 13, 1985 1Special Counsel Ex. 1801.

The State Government Education and Research Foundation
paid for Senator Durenberger's airfare, meals. lodging and
ground transportation, which were necessary expenses related
to his appearance before that organization on November 24,
1985 (Special Counsel Exs. 58, 193).

Special Counsel finds that Senator Durenberger's failure to
report receipt of these travel expenses, valued at more than $3.000,
violated Senate Rule 34.

B. Improper Conversion of a Campaign Contribution

Special Counsel finds that Senator Durenberger violated Senate
Rule 38, paragraph 2!25 by converting to his personal use a cam-
paign contribution from the Pathology Practice Association Federal
Political Action Committee. In August 1986, the President of the
Pathology Practice Association (PPA) invited Senator Durenberger
to address the Association’'s annual meeting on December 5, 1986.
Special counsel Ex. 181 at B. Although the Association did not re-
quest a book promotion appearance, the Senator's staff forwarded
the information about the appearance to Michael Mahoney on Oc-
tober 23. 1986. to be handled as a Piranha Press appearance. Spe-
cial Counsel Ex. 181 at A.

The Association did not pay Senator Durenberger an honorarium
or fee for his speech on December 5. 1986. Instead, several weeks
after the Senator’s appearance, the Association's Federal Political

128 Senate Rule 38 paragraph 2 provides: “No contnbution shall be converted to the per-
sonal use of anv Member or any former Member.
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Action Committee ("PAC”) issued a check in the amount of $5,000,
made payable to “Durenberger for U.S. Senate." Special Counsel
Ex. 181 at H-1. This check was sent to the Senator’'s campaign com-
mittee in \[mneapohs 128 Special Counsel Ex. 181 at P.

The Association’s registered lobbyist. Paul Johnson, explained in
his affidavit that this payment was intended as a campaign contri-
bution:

Senator Durenberger did not request an honorarium,
and the PPA PAC made a $5.000.00 contribution to his re-
election campaign. The PPA's check dated December 30,
1986 clearly demonstrates that this was a campaign contri-
bution. as it is made pavable to “"Durenberger for U.S.
Senate” and has the PAC’'s identifving Federal Election
Commission number thereon.

Special Counsel Ex. 41.

This contribution. however, was not reported to the FEC as re-
quired by 2 US.C. § 434, nor was it deposited with the campaign
committee as required by 11 C.F.R. § 103.3 Instead. the check was
deposited without endorsement to the Piranha Press account, from
which Senator Durenberger was paid for his many “promotional
appearances.” Special Counsel Ex. 181 at H-K. Special Counsel
finds that the Senator’'s conduct violates Senate Rule 38, para-

graph 2.

C. Senator Durenberger’s Use of United States Capttol and Senate
Facilities

On six separate occasions in 1985, Senator Durenberger made Pi-
ranha Press “promotional appearances”’ in United States Capitol
and Senate rooms. For each of these appearances. Piranha Press
was paid a fee ranging from 3250 to 32,000, in accordance with the
Senator's arrangement with that group.!?” These payments ulti-
mately funded, in part, the quarterly payments that Piranha Press
made to Senator Durenberger.

It is clear that Senator Durenberger's conduct was contrary to
the regulations adopted by the Rules Committee governing the use
of these Senate facilities.!2#® [nitially, in March 1984, the Commit-

12¢ [n hw presentauon 20 the Commuttee dunng the heanng. Mr Hamiiton stated thet the
Assocration did not send :ts check to Piranna Prees ‘as 1t shouid have done and that the check
was sent ‘somewhere. apparently not to the campaugn commitise. Heanag Transcripe WJume 12,
1990111A34 Although Piranha Press may have conmdered the $5.000 payment as a fee a
" promotional appesrance. * the Association clearly did not. [n addition. documents filed with the
Fﬂ?hmmsPACmﬂocnhnuhech-ckw-nntw.he&umndhculm
committse. See special Counsei Ex 5]

*"Mammm-fdlm March 3. 1985, Room 385 of the Russell Senate Office
Building. Natwonai Conference on Catholic Chanties ' $250 fu ‘Special Counsel Ex. 123); March
25, 1985, Room 385 of the Russell Senate Office Building. The Washingion Campus ($1.000 fee)
iSpecaal Counsel Ex 151 Aprl 11. 1985 Room 85 of the Russell Senate Office Building. The

Washington Campus 1§1.000 fee! (Special Counse: Ex. 176k Apnl 24, 1985. Room 211 of the US.
Capizol. American Protestant Health Association :$1.000 fee) (Speciai Counsel Ex. 110%; Septem-
ber 2. 1985. Room 207 of the US Capitol. Farmiand Industries :$1.000 fee! (Specaal Counsel Ex.
139*\0@&!.-\985%3850(&9!!&““ Office Building. The Washington
Campu'tzwl)fn 1Spacial Counsel Ex 152

128 The Commuttee's Resoluton nuthormn(r.hulnv-upuon also cited 40 USC. §198d in
connecuon with these activities by Senstor Durenberger That statute provides.

Continued
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tee on Rules '2* adopted Rules for the Regulation of the Senate
Wi?ﬁlc,f the United States Capitol. Rule XII of those rules provides
as follows:

Peddling, begging, and the solicitation of books or other
subscriptions are strictly forbidden in the Senate Wing of
the Capitol, and no portion of said Wing shall be occupied
by signs or other devices for advertising any article what-
soever, excepting such signs as may be necessary to desig-
nate the entrances to the Senate Restaurant.

Senate Manual 179-80 (1885) (emphasis added). As here relevant.
this Rule remains in force today. S. Doc. No. 1, 100th Cong., 1st
Sess. 181 11988). Moreover, Rule XVI of the current Rules provides
that the Rules are applicable as far as practicable to the Senate
Office Buildings. Id.

The Rules Committee has communicated its regulations on this
subject numerous times to Members of the Senate in “Dear Sena-
tor” letters. For example, a September 22, 1981 letter from then
Rules Committee Chairman Charles McC. Mathias, Jr. advised all
Members as follows:

It is the long-settled policy of the Rules Committee that
no commercial or profit-making purpose should be served
by the use of Senate rooms or facilities.

Special Counsel Ex. 290.

The United States Senate edition of the Congressional Handbook.
S. Pub. 99-10 (1984), similarly sets forth ‘‘procedures’ and “rules
and regulations’ established by the Rules Committee for the use of
Senate rooms. The Handbook states:

No products may be sold on the premises or displayed for
future sale. No commercial, political, or profit-making pur-
pose whatsoever may be served bv the use of the Senate
rooms. The sponsoring Senator will be held accountable for
the enforcement of this clause.

S. Pub. 99-10 at 1-36 (emphasis in oniﬂnal). This proscription was
communicated almost verbatim in a May 22, 1985 “Dear Senator”
letter. See Special Counsel Ex. 291. Senator Durenberger’s conduct
was plainly inconsistent with these proscriptions. Moreover, it is
unconscionable that an organization such as Piranha Press can re-
alize profit from activities occurring in Senate buildings.

/ 0-
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From Special Counsel's investigation, however, it appears that
there is some misunderstanding about these regulations among the
Members of the Senate. The cited authorities apparently are not
well known among all Members; those Members who are aware of
them may be somewhat confused about their scope. For these rea-
sons, Special Counsel recommends that the Committee not find a
violation or imposee any disciplinary action on the basis of the con-
duct at issue. Accordingly, Special Counsel's recommendation of a
sanction of Senator Durenberger set forth in Section XI below is
not based upon the Senator's use of Senate or Capitol facilities in
these instances.

Special Counsel further recommends that. in order to eliminate
any further confusion on this issue. pursuant to Committee Rules
8c) the Committee take such appropriate action as is necessary to
clearly and unequivocally prohibit such conduct by all Members in

the future.
IX. SENATOR DURENBERGER'S DEFENSES

Senator Durenberger has raised several general defenses to the
charges against him. Specifically. Senator Durenberger has assert-
ed that he acted in good faith and without any intent to violate the
law or Senate Rules, and that his responsibility for the misconduct
here at issue therefore should be diminished. Senator Durenberger
also repeatedly has stressed his reliance on the advice of counsel,
the staffs of the Rules and Ethics Committees, and the FEC.

Finally, with respect to his Piranha Press contract, Senator
Durenberger argues that even if he gave no actual book promo-
tions, the compensation he received from Piranha Press would still
be justified under federai election law pursuant to a contract for
certain other ‘“‘continuing services.' These defenses are without
merit.

While Senator Durenberger does not contest the facts, he mini-
mizes his own involvement and seeks to blame others. However,
the overwhelming weight of the evidence shows that the responsi-
bility for the conduct at issue must be placed on the Senator be-
cause it was he who knowingly and intentionally participated in a
pattern of conduct which was unethical. Moreover, while i
Counsel does not find that Senator Durenberger acted with venali-
ty. it is also true that he did not act in good faith.}3°

A. The Senator's Intent

In his statement at the hearing in this matter, Senator Duren-
berger argued:
First, in all these activities to the degree that it was hu-
manly possible, I acted in good faith. with no intent what-
soever to violate the rules of the Senate.

Hearing Transcript (June 13. 1990) at 20. Senator Durenberger’'s
counsel stressed the same point in his statement to the Committee:

130 If Special Counsel had concluded thst Sepator Durenberger acted with venality, the rec-
ommendation of sancuon would have been more severe
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[A] basic question that you must focus on is: Do the facts
show some type of venal intent, some type of intent to un-
lawfully circumvent the honorarium rules?

Id. (June 12, 1990) at 122. Senator Durenberger apparenth does not
contest that he sought to circumvent the rules, but only that he did
80 in an unlawful manner. In effect, the Senator contends that he
did not act with any specific intent to violate the law or rules.!3!

The Senate, however. need not find that Senator Durenberger ac-
tuaily intended to violate a law or rule in order to impose the disci-

linary action recommended by Special Counsel in this matter.
ndeed. the Committee’'s own procedural rules permit the imposi-
tion of some disciplinary measures for inadvertent, and therefore
presumably unintentional. violations of Senate rules. See Commit-
tee Rule 4(fx2). This reflects the recognition that. as holders of a
unique public trust. Members of the United States Senate appropri-
ately can be held to a higher ethical standard of conduct than that
which governs the general public.

Indeed. specific intent—that is, proof that an individual knowing-
ly performed an act with the express purpose of violating the law—
is required in only a narrow category of criminal cases. Within the
criminal context. liability generally may be imposed based on proof
that the accused voluntarily committed the acts in question. irre-
spective of whether he or she knew that those actions violated any
law. In fact. in some situations. criminal liabilitvy may be imposed
based merely on proof that the accused acted in reckless disregard
of the facts. or otherwise deliberately avoided learning the facts.
See, e.g.. United States v. Jewell. 532 F.2d 697 19th Cir.) (en banc).
cert. dented. 426 U.S. 951 (1976).

The Rules of this Committee, as well as available Committee
precedent, are consistent with these general precepts. The Commit-
tee has previously recommended the sanction of a Member even
absent evidence that the Member had actual knowledge of the
wrongdoing at issue. In that matter, the Committee recommended
and the Senate voted to denounce Senator Herman Talmadge
based on evidence that he knew or should have known of miscon-
duct on the part of his staff. Report of the Select Committee on
Ethics. Herman E. Tal Investigation, S. Rep. No. 337, 96th
Cong.. 1st Sess. 17 (1979). The Committee further determined that
Senator Talmadge should be held responsible for that misconduct
by virtue of his own “‘gross neglect” of his duty to faithfully and
carefully administer the affairs of his office. Id.

Special Counsel. however, finds that Senator Durenberger’'s ac-
tions and conduct were both knowing and intentional and were not
carried out negligently, inadvertently or on the basis of a mistake
of law or fact. Senator Durenberger knowingly and intentionally
designated certain honorarium invitations as Piranha Press events;
gave speeches at these events in which he mentioned neither his

133 Many of the affidavits submitted by Senstor Durenberger contain statements to the effect
that. to the best of the affiant's knowledge. Senator Durenberger did not intend unlawfully o
arcumvent Senate Rules or laws. For exampie, Gary Diamond stated as follywa 1o hus affidavit
'l have no knowiedge that Senator Durenberger had any intent uniawfully w avod statutory
honoranium iimitations * See aiso Durenberger Exs 4. 5:5, "= 7. 75, % 79 11, T 14, 12 78, 1.
©86.15. 712: 112, 7 10 Such a statement 13 nothing more than an opinion of s participant in the
scheme at 1ssue as to the uitimate 18sue. and has no probative vaiue

(G,
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book nor his publisher; endorsed to Piranha Press checks that had
been made payable to him and that were marked clearly with the
notation “honorarium”; and signed and submitted reimbursement
requests to the Senate Disbursing Office for stays in a condomini-
um which he coowned. Indeed, the Senator was personally in-
volved in the minutia of the transactions at issue.

In light of the evidence discussed herein, Special Counsel rejects
the notion that Senator Durenberger acted in good faith. Through-
out these proceedings, Senator Durenberger has urged the Commit-
tee to adopt a lesser rather than a higher standard of ethical con-
duct. Special Counsel submits that Senator Durenberger’s conduct
was unethical by any standard. As Special Counsel has earlier
stated, it is the Senator's moral compass that was broken. As the
House Committee on Standards of Official Conduct noted in its
report on the Korean Influence Investigation, ‘Members of Con-
gress are expected to adhere to standards of conduct far more de-
manding than the bare minimum standards established by our
criminal laws.” Manual of Offenses and Procedures, Korean Influ-
ence Investigation, House Committee on Standards of Official Con-
duct, 95th Cong., 1st Sess. 35 (1977).

In sum, whether Senator Durenberger had the specific intent to
violate law or Senate Rules is not at issue here. Such a finding is
unnecessary to the imposition of Senate sanctions. Senator Duren-
berger clearly intended to commit the acts that constitute viola-
tions of law and Senate Rules and should be held accountable for
his conduct.

B. Reliance on the Advice of Others

Claims of reliance on the advice and assurances of others have
been a major theme in Senator Durenberger's defense of his ac-
tions.!32 In his public statement to the Committee, for example,
Senator Durenberger asserted:

[A]ll the key decisions were based on the advice of out-
side, independent counsel. often two or three attormeys,
and reaffirmed by contacts with the Ethics Committee. the
Rules Committee, or the Federal Elections Commission,
whichever had jurisdiction.

Hearing Transcript iJune 13, 1990) at 20; see also id. (June 12, 1990)
at 110-11 (statement of counsel).

1. RELIANCE ON COUNSEL

The Senator’s reliance on counsel defense is both legally and fac-
tually inadequate. The defense is available in only a narrow range
of criminal cases—typically those requiring specific intent. In those
cases, reliance on counsel may be relevant in showing the absence
of a vital element in the prosecution’s case: an intent to break the

122 Senator Durenberger suggested in his statement to the Committee that the good names of
his attorneys and friends were unfairly tarnished by Special Counsei’s pressntation. It is the
Senator who throughout these has blamed his lawyers and friends. It is the Senator
who in real time invoived them in his sc to circumvent the rules. i . his efforts
to support thein now are dimingenuous and are totally inconsistent with the positions he has
taken throughout thess procesdings.
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law. Confining the reliance on counsel defense to these narrow cir-
cumstances is supported by policy concerns of not permitting
“those desiring to circumvent the law . . . [to] shop around for bad
advice.”" 1 W. Lafave & A. Scott, Jr.. Substantive Criminal Law 595
{1986). Because it is unnecessary in Senator Durenberger's case to
show specific criminal intent, the defense of reliance on counsel is
not legally relevant.

Perhape more importantly, Senator Durenberger is himself a
lawyer and was. at the very time of some of the conduct at issue
here, a member of the Senate Committee on Ethics. He is thus in a
very different position from the ordinary layman who must. by ne-
cessity, rely upon the advice of lawyers.

In support of his reliance on counsel defense. however, Senator
Durenberger has cited two opinion letters provided by Mr. Ma-
honey. Hearing Transcript (June 13, 1990) at 38: id. ‘June 12, 1990)
at 115 (statement of counsel). These opinion letters do not fairly re-
flect the actual agreement between the Senator and Piranha Press.
nor do theyv state the facts of that arrangement as known to the
parties as of the dates of the letters. Neither of the opinion letters
states that the groups before which the Senator would make *‘pro-
motional appearances’ would pay a fee to the publisher in consid-
eration of the Senator’s appearance. See Durenberger Exs. 30. 31.
Nor does either of the letters refer to the fact that the ‘‘promotion-
al appearances” envisioned under the contract would be the result
of traditional honoraria speech invitations extended to the Senator
through his U.S. Senate office. Id. Given the disparity between the
arrangement as it was actually carried out. Senator Durenberger
cannot claim to have relied upon the letters in good faith.

Moreover. the facts of the Piranha Press arrangement show that
Senator Durenberger did not rely on the advice of disinterested
counsel. Where the lawyver upon whom reliance is claimed is him-
self integrally involved in the transaction at issue, the client may
not invoke reliance on counsel as a defense. United States v. Carr.
740 F.2d 339, 347 (5th Cir. 1984), cert. denied. 471 U.S. 1004 (1985
Although Senator Durenberger claims that he relied on independ-
ent counsel. Mr. Mahoney was centrally involved in carrying out
the Piranha Press arrangement. Perhaps the best description of
Mr. Mahoney's role was offered by Senator Durenberger’s counsel,
Mr. Hamilton:

Now Mr. Mahoney of course who is in the middle of the
implementation of the Piranha Press contract was acting
both as Senator Durenberger's lawyer and as Piranha's
agent. . . . Mr. Mahoney was arranging for the appear-
ances. He was communicating and negotiating with groups
aliis to fees. In short. he was the principal organizer of all of
this.

Hearing Transcript (June 12. 1990) at 123.

Mr. Mahoney profited directly from the Senator's Piranha Press
contract by acting simultaneously as counsel for Senator Duren-
berger and agent for Piranha Press. Indeed. Mr. Mahoney received
nearly 325,000 in fees from Piranha Press for his services as agent.
See Special Counsel Ex. 277. Under these circumstances, Mr. Ma-
honey's legal advice could not be considered truly disinterested.
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and Senator Durenberger was not entitled to place unfettered reli-
ance upon it.

In any event, Senator Durenberger has not presented “:1&7 evi-
dence to that Mr. Mahoney or anyone else advi him
that he could claim book promotion fees for traditional honoraria
events. Had such advice been given, it would have been so obvious-
ly wrong that the Senator, as & lawyer and former member of this
&)mmittee. would have been obliged to ignore it.

Not surprisingly., on several occasions Senator Durenberger did
ignore the advice of his counsel and other advisors when it conflict-
ed with his self-interest. For example, Mr. Mahoney testified in
this deposition in this matter than he advised Senator Durenberger
that Piranha Press “promotional appearances” by the Senator had
to include a display of the Senator’s books or a mention by the Sen-
ator of the books or his publisher. Special Counsel Ex. 442 at 137-
38 Notwithstanding this advice. Senator Durenberger treated as
promotional appearances numerous speeches in which he men-
tioned neither this publisher nor his book. Senator Dureberger also
was warned in 1985 by Michael Bromberg, a personal friend, that
his arrangement with Piranha Press created an appearance of im-
propriety. Special Counsel Ex. 14, 7 9. The Senator also ignored this
advice.

Finally, in late 1986, the Senator’s chief of staff asked Mr. Ma-
honey to ascertain whether the Senator’'s claims for reimbursement
for the costs of staying in the condominium would be affected by
the termination of the Senator’s real estate partnership with Mr.
Scherer. Special Counsel Ex. 443 at 189-196, 204-205. Mr. Mahoney
advised Senator Durenberger that he could find no basis for the
Senator’s past claims for lodging reimbursement during the tenure
of the partnership, and therefore could not opine that those reim-
bursements were proper. Id. at 205. While this surely should have
raised some question in Senator Durenberger's mind, the Senator
did not bring the matter to the attention of either the Senate Dis-
bursing Office or the Senate Rules Committee at that time. In-
stead. he continued to claim such reimbursement through March
31, 1987, the date on which the partnership was terminated.

Special Counsel submits that the impropriety of his conduct
should have been readily apparent to Senator Durenberger. A
number of people who were neither trained in federal election law
nor familiar with the Senate Rules of Conduct recognized that Sen-
ator Durenberger's arrangement concerning Piranha Press was, at
the very least, irregular. See. e.g., Special Counsel Ex. 435 at 103-
104 (attorney Frederick Graefe); 67, 72 (Jimmie Powell, Senator
Durenberger's Legislative Director..

A number of the groups before which Senator Durenberger made
“‘promotional appearances’ questioned the legitimacy of the arran-
geement. See. e.g.. Special Counsel Ex. 44, 1 6; 54, 7 7 4-9. It is diffi-
cult to see how Senator Durenberger. a lawyer and former Member
of this Committee. could not see what was so apparent to others—
that his conduct in connection with Piranha Press raised serious
ethical and legal questions. Under such circumstances, Senator
Durenl;erger cannot evade responsibility by claiming reliance on
counsel.
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2. RELIANCE ON THE FEC OPINION

Senator Durenberger also places great emphasis upon the adviso-
ry opinion he obtained from the Federal Election Commission
(“FEC"), which he says “approved the [Piranha Press] arrangement
without any question,” (Hearing Transcript (June 13, 1990) at 38-
39) and which his counsel considers “a central document in this
whole proceeding.” /d. (June 12, 1990) at 119. The Senator’s reli-
ance is unfounded.

The request for an advisory opinion submitted to the FEC by
Senator Durenberger's counsel omitted several crucial facts about
the Senator’s proposed arrangement with Piranha Press. It did not
state that the groups to which the Senator would speak would pay
a fee for his appearance, although this fact was plainly known to
all parties at the time. The request also failed to note that certain
“promoticnal appearances” would result from traditional honorari-
um speech inwvitations extended to the Senator. although this too
E'as 7contemplzmed by the parties at the time. See Special Counsel

x. 254.

Senator Durenberger has suggested that fault for any omissions
in his request for an opinion lies with Mr. Mahoney. When it came
to requesting the advisory opinion, Senator Durenberger “left it up
to Mr. Mahoney to do this correctly.” Hearing Transcript iJune 12,
1990) at 117. The evidence suggests, however. that Senator Duren-
berger was very likely personally involved in the submission to the
FEC. While the letter seeking that opinion was drafted by the Sen-
ator's counsel isee Special Counsel Ex. 254), Thomas Horner—the
Senator's Administrative Assistant—was provided with a copy of
that request letter in advance of its submission to the Commission.
See Special Counsel Ex. 250. Mr. Horner testified that. in accord-
ance with his usual practice, he would have reviewed this material
with the Senator. See Special Counsel Ex. 439 at 13, 15. Mr. Mahon-
ey's office also provided to Mr. Horner an advance copy of the final
FEC opinion. and Senator Durenberger discussed the opinion with
Mr. Mahonev's partner. See Special Counsel Exs. 255, 257. The Sen-
ator. therefore. presumably was well aware of the limited factual
basis for that opinion.

As a result of these omissions. the arrangement proposed in Mr.
Mahoney's letter to the FEC was significantly different from the
arrangement actually implemented by the Senator and Piranha
Press. The opinion that ultimately was issued by the FEC was pre-
mised upon the Senator’s appearance at genuine book promotions.
The single. overwhelming fact that Senator Durenberger has never
adequately responded to is that he did not do what the FEC opin-
ion authorized. One cannot rely on an opinion discuseing book pro-
motions when there are no book promotions. The FEC never was
advised that the Senator would not mention his books or his pub-
lisher. or would mention them only derisively in passing at his Pi-
ranha “promotional appearances.”

These disparities render the FEC advisory opinion ineffective as
a shield for the plan that Senator Durenberger ultimately carried
out with Piranha Press. The Federal Election Campaign Act per-
mits reliance upon an FEC advisory opinion only if the transaction
at issue is “indistinguishable in all its material aspects from the
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transaction or activity . . . [about] which such advisory opinion
[was] rendered.” 2 U.S.C. § 437ficX1XB).'3? In this case there is no
similarity between the facts addressed in the opinion and the facts
as they unfolded. The FEC advisory opinion in this case, therefore,
issued in response to a letter that did not accurately describe the
“promotional appearances’ that took place, is inapplicable.

Senator Durenberger’s response to this plain statutory bar to his
reliance argument is two-fold. First, his counsel has argued that
the omissions in the Senator's request letter are excused because
“the request for an advisory opinion specifically referenced the con-
tract [between Senator Durenberger and Piranha Press] which re-
vealed that these groups would be charged a fee.” Hearing Tran-
script (June 12, 1990t at 119. Although it is true that the request
letter did include a reference to Senator Durenberger’s contract
with Piranha Press. the contract was not enclosed with the letter.
The letter's omissions cannot be excused by the fact that some of
the material information the letter omitted may have been includ-
ed In a separate contract which was only referenced. but not in-
cluded with the request to the FEC. Again. the Senator’'s contract
called for a series of book promotions—yet the 113 appearances
made by the Senator in fact were not book promotions.

Second. Senator Durenberger’'s counsel argued that it was the
FEC's responsibility to correct any omissions by asking for follow-
up information. /d. at 117. However. FEC regulations squarely
place the burden of providing all relevant facts on the party re-
questing the opinion. Section 112.1ic) of those regulations provides:

Advisory opinion requests shall include a complete de-
scription of all facts relevant to the specific transaction or
activity with respect to which the request is made.

11 C.F.R. § 112.1(c) (emphasis added).

The purpose of the regulation is clear. Because the party submit-
ting the request for an opinion is in the best posgition to know the
material circumstances surrounding the intended transaction, he
or she has the burden to provide all relevant facts. It would be un-
reasonable to expect an agency such as the FEC to speculate about
the possible omissions in a request submitted to it by a United
States Senator and to demand correction. The FEC in this case was
asked to give an opinion on a set of facts and it complied. That
Senator Durenberger chose to engage in conduct different from
;hat described in the opinion renders the FEC opinion meaning-
&'134

133 See aiso FEC v Nanonai Conservative Politicai Action Comm.. 647 F. Sapp. 987, 995
SDNY 1386 (defendant not entitied to rely on advisory opinion obtained from FEC where
there exix substanual “distinctions between the facts as they actually unfolded and the facts
sddressed 1n the FEC's advsory opinion |

134 Sepator Durenberger s counsei acknowledged as much in his statement before the Com-
mittee

If a Member engages 1n other or different conduct {from the intended conduct de-
scribed 1n the request for an advsory opusoni this dossn t necessanly mean that he
has vioiated the ruie It oniy means that he can t rely on the advisory opunson for
protecuon.

Hearing Transcript iJune 12, 19901 at 127




3. RELIANCE ON CONTACTS WITH ETHICS AND RULES COMMITTEE STAFTFS

Senator Durenberger also has said that he relied upon assur-
ances provided to him and his staff by Ethics Committee staff coun-
sel. The Senator’'s counsel, Mr. Hamilton, stated to the Committee:

[Nlot only did Senator Durenberger seek the advice of
the FEC and his lawyer's advice, he sought advice from
the staff of this Committee. The Senator approached a
staff member named Clendon Lee about the [Piranha
Press] arrangement in 1984, and in early 1986 his Admin-
istrative Assistant, Doug Kelley, sought out another staff
member whose name is William Canfield.

Hearing Transcript (June 12, 1990) at 120. These former Committee
staff members are said to have assured Senator Durenberger that
his Piranha Press dealings presented no ethics problem, assuming
the arrangement had already been approved by the FEC. See Hear-
ing Transcript tJune 12, 1990) at 121.

e Senator. however, has not indicated specifically what facts.
if any, were provided to Mr. Lee at the time. and Mr. Lee has no
recollection of the conversation. See Special Counsel Ex. 48. 7 4. In
addition, any assurance by Mr. Lee was founded on the assumption
that the FEC had fully reviewed the matter and had approved it.
Thus. for the very reasons that the FEC advisory opinion cannot be
invoked because of the material omissions upon which it was
founded. the purported assurance of Mr. Lee premised upon the
FEC's approval of the transaction can have no application to the
Piranha Press arrangement as it was actually administered.

The contact between the Senator's Administrative Assistant, Mr.
Kelley. and Mr. Canfield similarly does not support the Senator’s
position. Mr. Kelley did not provide Mr. Canfield with all of the
facts needed for a full assessment of the Piranha Press arrange-
ment. In his deposition in this matter, Mr. Kelley testified that he
did not discuss with Mr. Canfield the details of the Senator’s agree-
ment with Piranha Press. Special Counsel Ex. 440 at 126-27. Spe-
cifically, he did not disclose that the groups before which the Sena-
tor would appear would pay a fee to the publisher, nor did he dis-
close that traditional honorarium speech invitations would be
treated as requests for Piranha Press “promotional appear-
ances.” 3% Accepting the very material character of these omitted
facts. the Senator cannot fairly rely upon Mr. Canfield’s conclu-
sions.

The Senator also has submitted an affidavit of another of his
former staff member. Lori Krage Edstrom. who reported that she
called the Ethics Committee’'s chief counsel, Wilson Abney, to ask
his advice regarding the condominium matter. Durenberger Ex. 4.
7 4. Mr. Abney is said to have assured Ms. Krage Edstrom that it
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3% This 18 conmstent wmith Mr Canfield's own recollection. In his affidavit. Mr. Canfield :ndi-
cated

1 do not recall dunng the conversation being made aware by Doug Kelly [sici that
Senator Durenberger s publisher charged a fee to the groups before whom the Senawr
to promote his book. Neither do | recall being made aware that the Senator s
ice referred requests for the Senator's appesrance w the book publisher so that a
promotional sppesrance could be arranged.
Speciai Counsel Ex 430. 7 5




was permissible for Senator Durenberger to seek Senate reimburse-
ment for his stays at the condominium. '**

Mr. Abney has categoncally denied ever having been informed of
the facts of the Senator’s condominium arrangement. Special Coun-
sel Ex. 451, 16. Moreover, he stated in his affidavit that had he
been told of the facts, he would have advised that the reimburse-
ment was improper. /d.

C. The Piranha Press Arrangement as a Contract for Continuing
Services

If Senator Durenberger can be said to have promoted his books
simply by appearing before a group and speaking well, there is no
difference between a “promotional appearance”’ payment which is
exempt from the honoraria limits and a traditional honorarium
event.

Perhaps recognizing this, Senator Durenberger's counsel has
argued that even if Senator Durenberger's Piranha Press appear-
ances were not book promotions, his compensation could still be
justified by treating the Senator’s contract with Piranha Press as
one for some other type of “‘continuing services.” Mr. Hamilton ar-
ticulated the argument as follows:

Now the FEC told Senator Durenberger that payments
for book promotions would be a stipend for continuing
services and not honoraria. If Senator Durenberger'’s ap-
pearances were in fact not book promotions, there is no
statutory safe harbor. But the payment is nonetheless a
stipend if it was for some type of continuing service.

iIdearing Transcript (June 12, 1990) at 128. Mr. Hamilton elaborat-

Now, however you want to characterize Senator Duren-
berger's conduct, you must conclude that Piranha paid
him for continuing services. That is, for making appear-
ances before various groups for which Piranha was paid a
fee, and for helpmg to establish Piranha as a book publish-
ing company .

Id.

This, of course, strikes at the very core of the Senator’'s argu-
ment. If Senator Durenberger was not providing continuing promo-
tional services, what type of continuing services was he providing?
Special Counsel submits that he was doing no more than making a
continuing series of legislative speeches—in short. a contin
series of honoraria speeches, ents for which were channel
through Piranha Press to avousm {mhonoranum limitations. '3

Taken to its logical conclusion, the Senator’s argument would
rob the statutory limitations on honoraria income of any meaning.
If the Senator can fairly be said to have entered into a valid “con-

% Dunng her earlier mwmn by Special Counsel, Ms. Krage indicated that she was uncer-
tain about with whom she had spoken.
"’Aa the Senator has -cknowlck-d. he frequently mentioned neither his books nor his
lisher during these speeches. His only plaumble effort therefore to help establish Piranha
a8 a legitimate book publishing company was his status as a Piranha author. Needless to
say, this effort ended with the publication of his book.
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tinuing sernces arrangement. income from which is a “stipend”
rather than an ‘‘honorarium,"” there is truly no distinction between
a stipendary speech and an honorarium speech.

X. FINDINGS OF VIOLATIONS AS NOTICED AND SPECIFIED IN THE
CoMMITTEE'S RESOLUTIONS

Special Counsel makes the followmg specific findings as to the
violations noticed and specified in the Committee's resolutions of
February 22. 1990 and May 9, 1990 respectively. Special Counsel
Exs D Vs

A. Violations as Noticed in the Committee's Resolution of February
22, 1990

As to the violations noticed in the Committee's Resolution Febru-
ary 22, 1990, Special Counsel finds that:

1. Senator Durenberger knowingly and intentionally violated the
honoraria limitations established by 2 U.S.C. §31-1 and 2 US.C.
§ 441i through his arrangement with Piranha Press.

2. Senator Durenberger violated Senate Rule 34 (the Ethics in
Government Act. as amended! by failing to timely report the re-
ceipt of travel expenses reimbursements from forty-three organiza-
tions during 1985 and 19&6.

3. Senator Durenberger violated Senate Rule 38, paragraph 2 by
forwarding to Piranha Press a campaign contribution made by the
Pathology Practice Association Federal Political Action Committee,
and thereby converting that campaign contribution to his own per-
sonal use.

4. Senator Durenberger knowingly and intentionally violated
Senate Rule 35 by accepting unnecessary limousine transportation
from organizations with a direct interest in legislation before the
Congress.

In addition to these findings and those set forth in Section V. VII
and VIII above. which are incorporated herein by reference, Spe-
cial Counsel finds that through this pattern of improper conduct
Senator Durenberger has demonstrated an insensitivity to the ethi-
cal standards of his office. and has brought discredit upon the
United States Senate.

B. Violations as Noticed in the Committee’s Resolution of May 3,
1990

As to the violations noticed in the Committee’'s Resolution of
May 9, 1990. in addition to the findings set forth in Section VI
above. which are incorporated herein by reference, Special Counsel
finds that Senator Durenberger participated in the back dating of
the partnership transaction with Roger Scherer and the subsequent
transfer of his condominium to Independent Service Company; that
he conceived of and structured these transactions as a means of
claiming Senate per diem lodging for staying in what was essential-
ly his Minnesota residence: that he submitted misleading travel re-
imbursement vouchers to the Senate Disbursing Office; and that at
certain times he misrepresented to the Disbursing Office the own-
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ership of the property for which he claimed lodging reimburse-
ments. These actions were knowing and intentional. )

Special Counsel finds that through this pattern of c_learlg im-
gle'Oper conduct, Senator Durenberger has abused his United States

nate office and misused United States Senate funds, and in so
doing has brought discredit upon the United States Senate.

Special Counsel further finds that Senator Durenberger violated
statutory uirements governing his qualified blind trust, as set
forth in the Ethics in Government Act. as amended. Special Coun-
sel specifically finds that Senator Durenberger violated Section
702tex3xc! and Section 702(ex6% B! of that Act.

XI. RECOMMENDATION AS TO SANCTION

Pursuant to Committee Rule 3fx1:, Special Counsel reports to
the Committee as follows:

Special Counsel recommends that this Committee report to the
full Senate a Resolution denouncing Senator David F. Durenberger
for conduct which is reprehensible. and which has brought the
Senate into dishonor and disrepute.

In making this recommendation, Counsel has reviewed prior dis-
ciplinary cases since 1793. Special Counsel has considered the re-
sults of the lengthy and detailed investigation previously described,
and has carefully considered the oral and written submissions of
Senator Durenberger and his able counsel. Mr. Hamilton.

The most serious sanction which the Senate may impose is that
of expulsion. Expulsions in the Senate historically have concerned
cases of perceived disloyalty to the United States Government or a
violation of serious criminal statutory law involving the abuse of
one'’s official position. No Senator has been expelled since 1862. In
1981, this Special Counsel recommended that Senator Harrison
Williams of New Jersey be expelled from the United States Senate.
This Committee carefully reviewed the matter and reported to the
full Senate a Resolution of Expulsion. After six days of debate on
the Senate floor, Senator Williams, just prior to the Senate vote,
resigned from the Senate.

In that case, the recommendation of expulsion was based in part
on a detailed factual record which showed that Senator Williams
violated several federal criminal statutes including conspiracy to
defraud, bribery. conflict of interest and interstate travel in aid of
racketeering.

Special Counsel submits to the Committee that while very seri-
ous, the conduct of Senator Durenberger is distinguishable from
that of Senator Williams. The essential difference is that there is
insufficient evidence supporting a finding that Senator Duren-
berger acted with criminal intent, malice or with specific intent to
break the law. Because of the criminal conduct engaged in by Sena-
tor Williams, Special Counsel and this Committee thought it appro-
priate to recommend the removal of a Senator chosen by his con-
stituents. Such a decision to interfere with the choice of the people
should only be made in the most aggravated situations. By not rec-
ommending the expulsion of Senator Durenberger, Special Counsel
is not minimizing the wrongdoing engaged in by Senator Duren-
berger. Special Counsel is simply saying that the decision to
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remove him from the Senate. if such a decision is to be made at all,
should only be made by those who elected him to his high office.

While Special Counsel rejects the notion that this is an expulnon
case, he equally rejects the view that this is a case only warranting
admonishment. disapproval. reprimand or any of the other sanc-
tions that do not require action by the full Senate. Such sanctions
would be totally inadequate in this case. Senator Durenberger's
conduct was not inadvertent. unintentional or based on mistake of
fact. ignorance of the law, negligence or misplaced reliance on
others. Instead. Senator Durenberger knowingly and willfully en-
gaged 1n conduct which violated statutes. rules and Senate stand-
ards. and acceptabie norms of ethical conduct. His conduct was
clearly and unequivocally unethical.

During his presentation to the Committee. Senator Durenberger
quoted Professor Dennis F Thompson of Harvard University:

Public Officiais have an ethical obligation to do all
they can to make sure that citizens do not have any rea-
sonable basis for believing that they or their colleagues are
violating their own ethics rules. There 1s an ethical obliga-
tion to protect the appearances of propriety almost as
great as to produce its reality.

Hearing Transcript (June 13. 19901 at 45 Senator Durenberger has
failed in both regards.

Special Counsel submits that the reprehensible conduct engaged
in by Senator Durenberger warrants a sanction of denouncement
bv the full United States Senate. Special Counsel further submits
that what the sanction is called is less important than the lan-
guage the Committee uses to describe the offending conduct and
the Committee’s response to it.

Senator Durenberger’s conduct must be fully and fairly revealed
to the public. This Committee should pronounce its judgment that
Senator Durenberger’s conduct is reprehensible and that it will not
be condoned. Finally. this matter should be put before the full
United States Senate for the imposition of its sanction of Senator
Durenberger for his repeated pattern of unethical conduct.

For these reasons. Special Counsel recommends that this Com-
mittee pass a Resoiution calling for the full Senate to denounce
Senator Durenberger publicly for knowingly engaging in unethical
conduct which has brought dishonor and disrespect to this institu-
tion. Further. Special Counsel notes that the Committee may rec-
ommend to the Senate that it refer to the Republican party confer-
ence a recommendation regarding Senator Durenberger’s seniority
or positions of responsibility, and may recommend that Senator
Durenberger make appropnate financial restitution.

Respectfully Submitted.

RoBERT S. BENNETT,
Special Coungel.
iFrances L. Wetzel. Abigail J. Raphael. Skadden, Arps, Slate,
!;vieagher & Flom. 1440 New York Avenue. NW., Washington, DC
20005.
Jury 2, 1990.
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FEDERAL ELECTION COMMISSION

WASHINGTON DC 20403

Seotember 19, 1990

The Honorable Howell Heflin, Chairman

The Honorable Warren B. Rudman, Vice Chairman
Select Committee on Ethics

United States Senate

Washington, D.C. 20510-6425

RE: Pre-~-MUR 234
Senator David F. Durenberger

Dear Chairman and Vice Chairman:

This is to acknowledge receipt of your letter advising us
of the possibility of a violation of the Federal Election
Campaign Act of 1971, as amended ("the Act") by
Senator David F. Durenberger. We are currently reviewing the
matter and will advise you of the Commission’s determination.

If you have any questions or additional information,
please call Mary Ann Bumgarner, the attorney assigned to this
matter, at (202) 376-5690. Our file number for this matter is
Pre-MUR 234.

Pursuant to 2 U.S.C. §§ 437g(a)(4)(B) and 437g(a)(12)(A),
the Commission’s review of this matter shall remain
confidential until the file has been closed.

Sincerely,

Lawrence M. Noble
General Counsel
7/

Lois G. Lerner
Associate General Counsel
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HART SENATE OFFICE BUILDING, ROOM 220
SECOND AND CONSTITUTION AVENUE, NE.
WASHINGTON, DC 208 10-8425
TELEPHONE 224-2981

]

January 17, 1991

i

€<l Hd 92 Nyr 16

The Honorable John Warren McGarry

Chairman
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

NOISS

Dear Mr. Chairman:

United States Senate Select Committee on Ethics Supplemental
Procedural Rule 8(a) provides that whenever the Committee determines
by majority vote that there is reason to believe that a violation of
law may have occurred, it shall report such possible violation to
the proper state and federal authorities.

Pursuant to this Rule, the Ethics Committee herewith encloses
for your attention a copy of a December 29, 1983 letter from
attorney Randall Johnson to Minnesota Senator David F. Durenberger.

The Committee received this letter as part of its confidential
investigation. A redacted version of the letter appears in the

record of the Committee’s adjudicatory hearings as Exhibit 310.

With best wishes,

o
z \//1711.\a11y,
owell HeEan Warren B. Rudman

Chairman Vice Chairman
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FEDERAL ELECTION COMMISSION SE'amE

999 E STREET, N.W.
Washington, D.C. 20463

FIRST GENERAL COUNSEL’S REPORT

Pre-MUR: 234
STAFF MEMBER: M.A. BUMGARNER

SOURCE: I NTERNALLY GENERATED
RESPONDENTS: Senator David F. Durenberger
Durenberger '94 Volunteer Committee and

Delwyn Olson, as treasurer

RELEVANT STATUTES: § 434(b)(2)

2 W 8.€,

2 U.S.C. § 441i

11 C.F.R. § 103.3(a)
INTERNAL REPORTS CHECKED: Disclosure Reports
FEDERAL AGENCIES CHECKED: None

X GENERATION OF MATTER

On August 8, 1990, the United States Senate Select
Committee on Ethics wrote the Commission concerning possible
violations of the Federal Election Campaign Act of 1971, as
amended (the "Act"), by Senator David F. Durenberger.
Attachment 1. Accompanying the letter was the Report of the
Select Committee on Ethics (the "Committee Report") and the
Report of Special Counsel. Attachments 2 and 3. The Committee
also provided copies of the evidence introduced in this matter,
transcripts of the adjudicatory hearings and memoranda

submitted to the Committee by counsel for Senator Durenberger.l

i o This Office also received an additional document from the
United States Senate Select Committee on Ethics on

January 24, 1991. This document refers to possible violations
of the Act as a result of "the way the Volunteer Committee
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According to the Committee Report, on September 27, 1988, the
Committee received a complaint against Senator David F.
Durenberger from 39 members of the Minnesota Bar. The
complaint alleged that the Senator had violated laws and rules
within the Committee’s jurisdiction, in part through an
arrangement he had with a publisher, Piranha Press.
Attachment 2 at 1. Based on the factual findings and evidence
in this matter, the Committee unanimously concluded that
Senator Durenberger had violated federal law and certain Senate
Rules.2
In regard to violations of the Act, the Committee
unanimously concluded that Senator Durenberger violated the
honoraria limits established by 2 U.S.C. § 31-1 and
2 U.S.C. § 441i by accepting payments in excess of such limits
as consideration for 113 speeches or appearances during
calendar years 1985 and 1986. Attachments 2 at 12 and
3 at 104. In addition, the Committee also resolved that there

was substantial cause for the Committee to conclude that

(Footnote 1 continued from previous page)

reported the $30,000 Charlie Black-Gene Holderness
transaction.” The Ethics Committee provided no additional
information to explain this reference. This Office has
contacted the Ethics Committee in order to obtain further
information regarding this additional document and, upon
receipt of that information, will report to the Commission.

2, According to an article in the Washington Times on
January 10, 1991 (Attachment 4), a lawyers watchdog group asked
the Minnesota Supreme Court to indefinitely suspend Senator
Durenberger’s license to practice law. According to the
article, Senator Durenberger agreed to the suspension.




Senator Durenberger violated 2 U.S.C. § 434(b)(2).

Attachment 2 at 2. Specifically, the Committee found that
Senator Durenberger converted a campaign contribution to his
personal use by transferring a $5,000 check made out to
"pDurenberger for U.S. Senate" to Piranha Press.

Attachment 2 at 2 and 3 at 67. This campaign contribution was
not reported pursuant to 2 U.S.C. § 434(b)(2). Id.
Furthermore, the treasurer of the Durenberger for U.S. Senate
Volunteer Committee failed to deposit this campaign
contribution within 10 days of receipt as required by

as required by 11 C.F.R. § 103.3(a).>

I1I. PACTUAL AND LEGAL ANALYSIS

A. Exceeding the limit on honorarium

Pursuant to 2 U.S.C. § 441i, no person while an elected or

appointed officer of any branch of the federal government shall

3. According to the Report of the Select Committee on Ethics
dated July 18, 1990 (Attachment 2 at 11-13), Senator
Durenberger also violated the provisions of Senate Rule 34 (the
Ethics in Government Act, as amended) by failing to timely
report the receipt of travel expenses reimbursements from

43 organizations during 1985 and 1986. The conversion of the
$5,000 campaign contribution was also found to violate Senate
Rule 38. 1In addition, Senator Durenberger accepted gifts of
ground transportation in the Boston area in violation of the
Senate Rule 35 during 1985 and 1986 in connection with personal
travel to Concord, Massachusetts.

Further violations found Senator Durenberger participated
in the back dating of a partnership transaction and subsequent
transfer of his condominium; that he conceived of and
structured these transactions as a means of claiming Senate per
diem lodging for staying in what was essentially his Minnesota
residence; that he submitted misleading travel reimbursement
vouchers to the Senate Disbursing Office; and that at certain
times he misrepresented to the Disbursing Office the ownership
of the property for which he claimed lodging reimbursements.
See Attachments 2 at 13 and 3 at 78.
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accept any honorarium of more than $2,000 (excluding amounts
accepted for actual travel and subsistence expenses for such
person and his spouse or an aide to such person, and excluding
amounts paid or incurred for any agents’ fees or commissions)
for any appearance, speech or article.

Senator Durenberger was first elected to the Senate in
1978 to complete the unexpired term of Senator Hubert H.
Humphrey. Senator Durenberger was re-elected in 1982 and 1988,
and will be up for re-election in 1994. According to the
Committee Report, in the fall of 1984, Piranha Press published
Senator Durenberger’s first book, a collection of "white
papers” on national defense and security issues entitled,

Neither Madmen Nor Messiahs. Attachment 2 at 4. 1In April of

1986, Piranha Press published a second book by the Senator, a
collection of speeches on health care topics entitled,

Prescription of Change. 1Id.

Senator Durenberger entered into an agreement with Piranha
Press whereby he made 113 appearances before various trade
associations and other businesses across the country in
1985 and 1986 in promotion of these books. These sponsoring
organizations paid Piranha Press a fee, typically between
$1,000 and $5,000 plus travel expenses, for the Senator’s
appearance. Pursuant to its agreement with the Senator,
Piranha Press then paid Senator Durenberger a total of
$100,000 in quarterly payments during the two year period at
issue. See Attachment 2 at 4-5.

According to the Committee Report, the arrangement between
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Senator Durenberger and Piranha Press was not a good faith book
publishing or promotional contract, but was instead a means of
converting into "stipendary income" fees which would otherwise
have been treated as honoraria subject to 2 U.S.C.

§ 441i. Attachment 2 at 5. The Report concluded that the
principal purpose of the agreement was not to promote the sale
of Senator Durenberger’s books, but was rather to permit the
Senator to earn fees for speaking engagements. 1Id.

Over the two year term of the arrangement, the Senator’s
"promotional appearances" generated approximately $248,300 for
Piranha Press in speaking fees. 1In contrast, Piranha Press
earned only approximately $15,500 in book sales during that
time period. 1Id.

The evidence set forth in the Committee Report shows that
the Senator’s Piranha Press speeches appear uniformly to have
been the result of invitations extended to the Senator in his
capacity as a United States Senator to deliver what would
otherwise have been treated as traditional honoraria speeches.
Attachment 2 at 5. None was the result of invitations to the
Senator to speak about or promote his books, nor were any
initiated by Piranha Press. 1Id. Further, the evidence shows
that, at the Senator’s direction, his staff forwarded to the
publisher a number of honoraria invitations to be handled
instead as Piranha Press appearances. Id. 1In addition, the
evidence shows that Senator Durenberger did not mention either
his books or his publisher during a great many of the Piranha

Press appearances and if he did make reference to the books,




these references were often only fleeting and did little more
than belittle the books or the publisher. 1Id. The evidence
further demonstrated that that on several occasions, before the
Senator was to make a promotional appearance, groups were told
that it would not be necessary to display the Senator’s books
at his appearance. 1Id.

According to an article entitled, Durenberger Seeks

Clemency in Painful Public Hearing, in the June 16, 1990

edition of Congressional Quarterly (See generally Attachment

6), special counsel, Robert S. Bennett, contended that there
was never a real intent to promote books. He further stated it

was the exception, not the rule, for Senator Durenberger to

2

promote the books at his appearances. See Attachment

2

6 at 3.

According to the Committee Report, on approximately

? 8

23 occasions Senator Durenberger spoke at an event addressed by

0

4

other Members of Congress. Attachment 2 at 5. While the other
Members treated these appearances as honoraria, Senator
Durenberger treated these appearances as Piranha Press
"promotional appearances.” 1d. The evidence further reflects
that the Senator’s Piranha Press speeches were
indistinguishable in substance from his traditional honoraria
appearances and that on several different occasions, members of
the Senator’'s staff or a representative of Piranha Press
insisted that a group before which the Senator was to appear

pay a fee in excess of $2,000 for the Senator’s appearance.




According to the evidence, the fee charged was as high as
$5,000. 1Id.

According to an article in the Washington Post on

December 14, 1989 (Attachment 5), in early 1986, Senator
Durenberger was invited to speak at a conference sponsored by
the American Podiatric Medical Association. According to John
Carson, director of government affairs for the association,
instead of dealing with the senator’s staff as he was
accustomed to, Mr. Carson was referred to Gary L. Diamond,
owner of Piranha Press. 1d. 1In a letter, Mr. Diamond told
Mr. Carson that the Senator would give the speech for a fee of
$2,000, payable to Piranha Press rather than Senator
Durenberger. Id. Senator Durenberger did not count this
address to the podiatrists against his limit in speech
honoraria in 1986. 1Id.

The evidence reflects the payment for these "promotional
appearances"” by the Senator typically was made directly to
Piranha Press; however, on 26 occasions sponsoring
organizations paid Senator Durenberger directly.

Attachment 2 at 6. These checks, totaling $56,000, were

deposited into the Piranha Press bank account. Id. Twenty-one

of these checks reflected Senator Durenberger’s personal
endorsement to Piranha Press. 1Id.

According to the Report of Special Counsel (Attachment
3 at 74), prior to performing any services under the agreement,
Senator Durenberger, requested and received an advisory opinion

("AO") from the Commission stating that income paid to him from
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the publisher would be considered a "stipend" rather than
"honoraria." See Attachment 7. This Report states however,
that in the request for the advisory opinion, Counsel omitted
several crucial facts about the Senator’s proposed arrangement
with Piranha Press. Id. Specifically, counsel for Senator
Durenberger failed to state that the groups before which the
Senator would speak would pay a fee to Piranha Press for his
appearance, or that the Senator’s appearances would be the
result of invitations to deliver traditional "honoraria"”
speeches extended to him in his capacity as a United States
Senator. Id.

During the hearing on this matter, both Senator
burenberger and his counsel addressed the Ethics Committee and
raised several general defenses to the charges against him.
See Attachment 2 at 8-11. At that time, counsel for the
Senator admitted mistakes were made and that there had been
violations of the rules. See Attachment 2 at 9. Counsel for
Senator Durenberger argued however, that the Senator acted in
good faith and upon the advice of lawyers and other advisors
throughout this matter. 1d. Senator Durenberger emphasized
that he obtained an advisory opinion from the Commission
approving the arrangement and that he relied on counsel to
insure that the advisory opinion request included all relevant
facts. 1I1d. Also, according to Senator Durenberger’s counsel,
the Senator believed that he fulfilled his obligations under
the contract with Piranha Press, whether or not he explicitly

promoted his books or the publisher, so that the income from




these speeches would be covered by the "stipendary"”
arrangement. Id. Finally, counsel for Senator Durenberger
argues that the Senator was acting in good faith because there
was never an attempt to conceal the Senator’s income from the
Piranha Press arrangement, and he disclosed this income on his
1985 and 1986 Financial Disclosure forms. Id.

Based on the evidence presented in this matter, it appears
the arrangement between Senator Durenberger and Piranha Press
was simply used as a mechanism to evade the statutory
limitations on honoraria. Attachment 2 at 11. As already
discussed, Senator Durenberger earned more in fees for his
"promotional" appearances than Piranha Press earned in book
sales. Further, his Piranha Press speeches were not the result
of invitations to the Senator to speak about or promote his
books, nor were they initiated by Piranha Press. 1In several of
his appearances, the Senator made no reference to the books,
and if he did, the reference was often only fleeting. On at
least 23 occasions, Senator Durenberger treated these
appearances as Piranha Press promotional appearances, whereas
other members of Congress also participating treated their
appearances as honoraria. Further, Senator Durenberger’s
Piranha Press speeches were indistinguishable from his
traditional honoraria appearances. Therefore, based on the
foregoing, it appears that the monies paid for the Senator’s
Piranha Press appearances were in reality honoraria. See
Attachment 2 at 11.

Although counsel for Senator Durenberger requested an




advisory opinion from the Commission concerning the Senator’s
arrangement with Piranha Press, Senator Durenberger's purported
reliance on the resulting Commission opinion is not a valid
defense in this matter. Pursuant to 2 U.S.C. § 437f(c), only
those persons involved in the specific transaction or activity
with respect to which such advisory opinion is rendered and
those persons involved in any specific transaction which is
indistinguishable in all its material aspects from the
transaction or activity with respect to which such advisory
opinion is rendered may rely on such opinions. However, in
order to avoid sanctions under the Act for such actions,
persons must have acted "in good faith in accordance with the
provisions and findings of such advisory opinion." 2 U.S.C.

§ 437f(c)(2) (emphasis added).

According to the Report of Special Counsel, the Senator
engaged in conduct different from that described in the
advisory opinion request and discussed in the resulting
opinion. Attachment 3 at 75. The Commission regulations
specify that "[a]dvisory opinion requests shall include a

complete description of all facts relevant to the specific

transaction or activity with respect to which the request is
made." 11 C.F.R. § 112.1(c) (emphasis added). Nevertheless,
Senator Durenberger’s request for the advisory opinion omitted
at least three crucial facts: Senator Durenberger’s contract
called for the groups he addressed to pay the publisher a fee;
the appearances stemmed from requests for speeches, not book

promotions; and the promotional events were identical to
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traditional honorarium events. 1Id. See also Attachment

6 at 2. When, as here, there is a distinction between the
facts presented in the advisory opinion request and the facts
as they actually unfold, such distinctions preclude any

reliance on the advisory opinion. See FEC v. National

Conservative Political Action Committee, 647 F.Supp. 987,

995 (S.D.N.Y. 1986). Thus, since the facts set out in the
request for the advisory opinion by Senator Durenberger were
significantly different from the facts as they actually
unfolded, the use of the advisory opinion as a defense for the
plan that Senator Durenberger ultimately carried out with
Piranha Press is without merit.

The Ethics Committee Special Counsel states that the facts
omitted from the advisory opinion request were either already
clearly known or contemplated at the time of the request.
Attachment 3 at 74. 1In fact, although Senator Durenberger’s
request referenced the contract with Piranha Press, which
apparently was already in existence, he did not provide a copy
of that document to the Commission. Furthermore, Senator
Durenberger apparently personally reviewed both the final
request prior to submission and the draft opinion released by
the Commission prior to its consideration at a Commission
meeting. Attachment 3 at 74. Senator Durenberger, therefore,
had ample opportunity to provide this additional information.
By omitting these facts, the advisory opinion request appeared
to be based upon the premise that the Senator’s appearances

were for the purpose of genuine book promotions when in fact




this was not the case. Attachment 3 at 74.

It is the view of this Office that the foregoing evidence
indicates Senator Durenberger knowingly and willfully evaded
the honoraria limits through the book promotion deal with
Piranha Press. Therefore, this Office recommends that the
Commission find there is reason to believe that
Senator David F. Durenberger knowingly and willfully violated
2 U.S.C. § 441i by exceeding the limit prohibiting the
acceptance of honorarium of more than $2,000 for an appearance,
speech or article.

B. Reporting and depositing of receipts by treasurer

Pursuant to 2 U.S.C. § 432(a), every political
committee shall have a treasurer. No contribution or
expenditure shall be accepted by or made by or on behalf of a
political committee when the office of treasurer is vacant.

2 U.S.C. § 432(a). Further, no expenditure may be made
without the authorization of the treasurer or his or her
designated agent. 1Id.

The Act places certain responsibilities upon the
treasurer. The treasurer, for example, must file periodic
reports of receipts and disbursements on behalf of the
committee. 2 U.S.C. § 434(b)(2) and (4). Pursuant to 2 U.S.C.
§ 432(h)(1), all receipts received by a committee shall be
deposited into accounts established by that provision.

See also 11 C.F.R. § 103.3(a). Commission regulations further
provide that such receipts must be deposited within 10 days of

receipt by the treasurer. 11 C.F.R. § 103.3.




puring 1985 and 1986, the name of the political committee
for Senator Durenberger was the Durenberger for U.S. Senate
Volunteer Committee. During all times pertinent to this
discussion, the treasurer for the Durenberger for U.S. Senate
Volunteer Committee was Sue Dean. Currently, the name of the
political committee, as shown on the committee’s Statement of
Organization filed March 29, 1988, is the Durenberger ‘94
Volunteer Committee. The current committee treasurer is Delwyn
Olson.

According to the Senate Ethics Committee Report, on

December 5, 1986 Senator Durenberger addressed the annual
meeting of the Pathology Practice Association.
Attachment 2 at 6. Instead of paying the Senator an honorarium
or fee for his speech, the Association’s federal political
action committee sent a check to the Senator’s authorized
principal campaign committee in the amount of $5,000 payable to
"Durenberger for U.S. Senate.” Attachment 8. 1In an affidavit,
Paul Johnson, the Association’s registered lobbyist, explained
that the payment to the Senator was intended as a campaign
contribution. Attachment 9. According to Mr. Johnson, the
Association customarily does not pay honorarium without a
formal request. 1Id. 1In this case, Mr. Johnson states that
Senator Durenberger did not request an honorarium and,
therefore, the Association made the $5,000 contribution to
Senator Durenberger’'s re-election campaign. Id.

The Report of the Special Counsel states that the campaign

contribution was deposited without endorsement into the Piranha




Press account, from which the Senator was paid by Piranha Press
for his "promotional appearances.” Attachment 2 at 6. It is
unclear how the check ended up in the publisher’s hands. This
contribution was not reported to the Commission as a campaign
contribution.

Counsel for Senator Durenberger argued before the Senate
Ethics Committee that the Senator likely never saw or knew of
this check. Attachment 2 at 10. Further, Counsel argues that
Piranha Press should have made some further inquiry upon
receiving the check but did not, and that it would be
inappropriate for the Senate to impose a sanction under these
facts. Id. The Ethics Committee obviously rejected this
latter argument.

While Piranha Press may have considered the $5,000 payment
from the Association to be payment for a "promotional
appearance” by the Senator, this apparently was not the intent
of the Association. See Attachment 3 at 67 n. 126. The check
was payable to "Durenberger for U.S. Senate" and, the payment
was reported as a "contribution" on the reports filed by the
Association’s PAC with the Commission. Attachment 8.
Therefore, since this contribution was not deposited by the
campaign committee as required by Section 432(h), nor was it
reported as required by Section 434, this Office recommends
that the Commission find there is reason to believe that the
campaign committee of Senator Durenberger, presently known as
Durenberger ’'94 Volunteer Committee, and Delwyn Olson, as

treasurer, violated 2 U.S.C. §§ 432(h)(1) and 434(b)(2).
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III.

PROPOSED DISCOVERY

1t does not appear, based on the evidence presently

available, that any further discovery is necessary at this

time.

IV.

h g

RECOMMENDATIONS

Open a MUR.

Find reason to believe that Senator David F. Durenberger
knowingly and willfully violated 2 U.S.C. § 441i.

Find reason to believe that the Durenberger ’'94 Volunteer
Committee and Delwyn Olson, as treasurer, violated
2 U.S.C. §§ 432(h)(1) and 434(b)(2).

Approve the appropriate letters and Factual and Legal
Analyses.

(/ws//// /“/é%/

Date

l Lawrence M. Noble
General Counsel

Attachments

1708

Copy of letter dated August 8, 1990.

Report of the Select Committee on Ethics.

Report of Special Counsel.

Copy of newspaper article dated January 10, 1991.
Copy of newspaper article dated December 14, 1989.
Copy of article in June 16, 1990 edition of Congressional
Quarterly.

AOR 1984-56 and AO 1984-56.

Copy of check and copy of PAC’s 1986 Year-End Report
Schedule B.

Affidavit of Paul Johnson.

Factual and Legal Analyses.




FEDERAL ELECTION COMMISSION

WASHINCTON O C [ndn)

LAWRENCE M. NOBLE
GENERAL COUNSEL

MARJORIE W. EMMONS /prninrnc IZ.T\.P.RIS“é
COMMISSICN SECRETARY

DATE: FEBPUARY 1, 1991
SUBJECT: Pre-MUR 234 - FIRST GENERAL COUNSEL'S REPORT
DATED JANUAPY 28, 1991.
The above-captioned document was circulated to the

Commission on Tuesday, Januarv 29, 1991 at 4:00 o.m.

Objection(s) have been received from :zhe Commissioner(s)

as indicated by the name(s) checked below:

Commissioner Aikens

Commissioner Elliott

Commissioner Josefiak

Commissioner McDonald

Commissioner McGarry

Commissioner Thomas

This matter will be placed on the meeting agenda

for TUESDAY, FEBRUARY 5, 1991

Please notify us who will represent your Division before the

Commission on this matter.
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
Pre-MUR 234
Senator David F. Durenberger;
Durenberger ‘94 Volunteer
Committee and Delwyn Olson,
as treasurer.

CERTIFICATION

I, Hilda Arnold, recording secretary for the Federal
Election Commission executive session on February 5, 1991,
do hereby certify that the Commission decided by a vote
of 6-0 to continue discussion of Pre-MUR 234 at the next
executive session on February 12, 1991.

Commissioners Aikens, Elliott, Josefiak, McDonald,
McGarry and Thomas voted affirmatively for the decision.

Attest:

et 7 1221 NbL, P L

Dat/e Hilda Arnold
Administrative Assistant




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )

) Pre-MUR 234 \5
Senator David F. Durenberger; ) 2.2
Durenberger 94 Volunteer Committee) i7
and Delwyn Olson, as treasurer. )

CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the
Federal Election Commission executive session on
February 26, 1991, do hereby certify that the Commission
decided by a vote of 4-2 to take the following actions
with respect to Pre-MUR 234:
| . Open a MUR.
2 Find reason to believe that Senator David
F. Durenberger knowingly and willfully
violated 2 U.S.C. § 441i.
Pind reason to believe that the Durenberger
94 Volunteer Committee and Delwyn Olson, as
treasurer, violated 2 U.S.C. § 432(h)(1) and
434(b)(2).
Approve the appropriate letters and Factual
and Legal Analyses as recommended in the
General Counsel’s report dated January 28, 1991.
Commissioners Josefiak, McDonald, McGarry, and Thomas

voted affirmatively for the decision; Commissioners Aikens

and Elliott dissented.
Attest:

L-29-9/ @Mﬂ/
Date ( Marjorie W. Emmons

s¥cretary of the Commission
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FEDERAL ELECTION COMMISSION

WASHINGTON. D C 20461

March 6, 1991

Delwyn Olson, Treasurer

Durenberger ‘94 Volunteer Committee
1103 Plymouth Building

12 South Sixth Street

Minneapolis, Minnesota 55402

MUR 3227
Durenberger ’94 Volunteer
Committee and Delwyn

Olson, as treasurer
Dear Mr. Olson:

On February 26, 1991, the Federal Election Commission
found that there is reason to believe the Durenberger ’94
Volunteer Committee and Delwyn Olson, as treasurer, violated
2 U.S.C. §§ 432(h)(1) and 434(b)(2), provisions of the Federal
Election Campaign Act of 1971, as amended (the "Act"). The
Factual and Legal Analysis, which formed a basis for the
Commission’s finding, is attached for your information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against the Committee and you, as
treasurer. You may submit any factual or legal materials that
you believe are relevant to the Commission’s consideration of
this matter. Please submit such materials to the General
Counsel’s Office within 15 days of your receipt of this letter.
Where appropriate, statements should be submitted under oath.

In the absence of any additional information demonstrating
that no further action should be taken against the Committee
and you, as treasurer, the Commission may find probable cause
to believe that a violation has occurred and proceed with
conciliation.

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
§ 111.18(d). Upon receipt of the request, the Office of the
General Counsel will make recommendations to the Commission
either proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
pursued. The Office of the General Counsel may recommend that
pre-probable cause conciliation not be entered into at this
time so that it may complete its investigation of the matter.
Further, the Commission will not entertain requests for
pre-probable cause conciliation after briefs on probable cause
have been mailed to the respondent.
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Mr. Olson
Page 2

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. In addition, the Office of the General
Counsel ordinarily will not give extensions beyond 20 days.

If you intend to be represented by counsel in this matter,
please advise the Commission by completing the enclosed form
stating the name, address, and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.

This matter will remain confidential in accordance with
2 U.S.C. §§ 437g(a)(4)(B) and 437g(a)(12)(A), unless you notify
the Commission in writing that you wish the investigation to be
made public.

For your information, we have attached a brief description
of the Commission’s procedures for handling possible violations
of the Act. If you have any questions, please contact Mary Ann
Bumgarner, the attorney assigned to this matter, at (202)

376-5690.

Jopnt Warren McGarry

Enclosures
Factual and Legal Analysis
Procedures
Designation of Counsel Form
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FPEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS
RESPONDENTS: Durenberger ’'94 Volunteer MUR: 3227
Committee and Delwyn Olson,

as treasurer

g FACTUAL AND LEGAL ANALYSIS

A. Background
On August 8, 1990, the United States Senate Select

Committee on Ethics wrote the Commission concerning possible
violations of the Federal Election Campaign Act of 1971, as
amended (the "Act"), by Senator David F. Durenberger.
Accompanying the letter was the Report of the Select Committee
on Ethics (the "Committee Report”) and the Report of Special
Counsel. The Committee also provided copies of the evidence
introduced in this matter, transcripts of the adjudicatory
hearings and memoranda submitted to the Committee by counsel
for Senator Durenberger.

According to the Committee Report, on September 27, 1988,
the Committee received a complaint against Senator David F.
Durenberger from 39 members of the Minnesota Bar. The
complaint alleged that the Senator had violated laws and rules
within the Committee’s jurisdiction, in part through an
arrangement he had with a publisher, Piranha Press. Based on
the factual findings and evidence in this matter, the Committee
unanimously concluded that Senator Durenberger had violated

federal law and certain Senate Rules.




In regard to violations of the Act, the Committee resolved
that there was substantial cause for the Committee to conclude
that Senator Durenberger violated 2 U.S.C. § 434(b)(2).
Specifically, the Committee found that Senator Durenberger
converted a campaign contribution to his personal use by
transferring a $5,000 check made out to "Durenberger for U.S.
Senate” to Piranha Press. This campaign contribution was not
reported in violation of section 434(b)(2). Furthermore, the
Durenberger for U.S. Senate Volunteer Committee failed to
deposit this campaign contribution as required by 2 U.Ss.C.

§ 432(h)(1).

B. Reporting and depositing of receipts by treasurer

Pursuant to 2 U.S.C. § 432(a), every political
committee shall have a treasurer. No contribution or
expenditure shall be accepted by or made by or on behalf of a
political committee when the office of treasurer is vacant.

2 U.S.C. § 432(a). Further, no expenditure may be made without
the authorization of the treasurer or his or her designated
agent. 1Id.

The Act places certain responsibilities upon the
treasurer. The treasurer, for example, must file periodic
reports of receipts and disbursements on behalf of the
committee. 2 U.S.C. § 434(b)(2) and (4). Pursuant to 2 U.S.C.
§ 432(h)(1), all receipts received by a committee shall be

deposited into accounts established by that provision.

See also 11 C.F.R. § 103.3(a). Commission regulations further

provide that such receipts must be deposited within 10 days of
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receipt by the treasurer. 11 C.F.R. § 103.3.

During 1985 and 1986, the name of the political committee
for Senator Durenberger was the Durenberger for U.S. Senate
Volunteer Committee. During all times pertinent to this
discussion, the treasurer for the Durenberger for U.S. Senate
Volunteer Committee was Sue Dean. Currently, the name of the
political committee, as shown on the committee’s Statement of
Organization filed March 29, 1988, is the Durenberger ’94
Volunteer Committee. The current committee treasurer is Delwyn
Olson.

According to the Senate Ethics Committee Report, on

December 5, 1986 Senator Durenberger addressed the annual
meeting of the Pathology Practice Association.
Instead of paying the Senator an honorarium or fee for his
speech, the Association’s federal political action committee
sent a check to the Senator’s authorized principal campaign
committee in the amount of $5,000 payable to "Durenberger for
U.S. Senate."” In an affidavit, Paul Johnson, the Association’s
registered lobbyist, explained that the payment to the Senator
was intended as a campaign contribution. According to Mr.
Johnson, the Association customarily does not pay honorarium
without a formal request. 1In this case, Mr. Johnson states
that Senator Durenberger did not request an honorarium and,
therefore, the Association made the $5,000 contribution to
Senator Durenberger’s re-election campaign.

The Report of the Special Counsel states that the campaign

contribution was deposited without endorsement into the Piranha
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Press account, from which the Senator was paid by Piranha Press
for his "promotional appearances." It is unclear how the check
ended up in the publisher’s hands. This contribution was not
reported to the Commission as a campaign contribution.

Counsel for Senator Durenberger argued before the Senate
Ethics Committee that the Senator likely never saw or knew of
this check. Further, Counsel argues that Piranha Press should
have made some further inquiry upon receiving the check but did
not, and that it would be inappropriate for the Senate to
impose a sanction under these facts. The Ethics Committee
obviously rejected this latter argument.

While Piranha Press may have considered the $5,000 payment
from the Association to be payment for a "promotional

appearance” by the Senator, this apparently was not the intent

of the Association. The check was payable to "Durenberger for

U.S. Senate" and, the payment was reported as a "contribution"
on the reports filed by the Association’s PAC with the
Commission. Therefore, since this contribution was not
deposited by the campaign committee as required by Section
432(h), nor was it reported as required by Section 434,

there is reason to believe that the campaign committee of
Senator Durenberger, presently known as Durenberger ’94
Volunteer Committee, and Delwyn Olson, as treasurer, violated

2 U.S.C. §§ 432(h)(1) and 434(b)(2).




FEDERAL ELECTION COMMISSION

WASHINCTON DC 20460

March 6, 1991

The Honorable David F. Durenberger
154 Russell Senate Office Building
Wwashington, D.C. 20510

RE: MUR 3227
Senator David F. Durenberger

Dear Senator Durenberger:

On February 26, 1991, the Federal Election Commission
found that there is reason to believe you knowing and willfully
violated 2 U.S.C. § 441i, a provisicn of the Federal Election
Campaign Act of 1971, as amended (the "Act"). The Factual and
Legal Analysis, which formed a basis for the Commission’s
finding, is attached for your information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against you. You may submit any
factual or legal materials that you believe are relevant to the
Commission’s consideration of this matter. Please submit such
materials to the General Counsel’s Office within 15 days of
your receipt of this letter. Where appropriate, statements
should be submitted under oath.

In the absence of any additional information demonstrating
that no further action should be taken against you, the
Commission may find probable cause to believe that a violation
has occurred and proceed with conciliation.

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
§ 111.18(d). Upon receipt of the request, the Office of the
General Counsel will make recommendations to the Commission
either proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
pursued. The Office of the General Counsel may recommend that
pre-probable cause conciliation not be entered into at this
time so that it may complete its investigation of the matter.
Further, the Commission will not entertain requests for
pre-probable cause conciliation after briefs on probable cause
have been mailed to the respondent.
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Senator Durenberger
Page 2

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. 1In addition, the Office of the General
Counsel ordinarily will not give extensions beyond 20 days.

If you intend to be represented by counsel in this matter,
please advise the Commission by completing the enclosed form
stating the name, address, and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.

This matter will remain confidential in accordance with
2 U.S5.C. §§ 437g(a)(4)(B) and 437g(a)(12)(A), unless you notify
the Commission in writing that you wish the investigation to be
made public.

For your information, we have attached a brief description
of the Commission’s procedures for handling possible violations
of the Act. 1If you have any questions, please contact Mary Ann
Bumgarner, the attorney assigned to this matter, at (202)
376-5690.

Wagren McGarry

Enclosures
Factual and Legal Analysis
Procedures
Designation of Counsel Form




FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS
RESPONDENT: Senator David F. Durenberger MUR: 3227

I. FACTUAL AND LEGAL ANALYSIS

A. Background

On August 8, 1990, the United States Senate Select
Committee on Ethics wrote the Commission concerning possible
violations of the Federal Election Campaign Act of 1971, as
amended (the "Act"), by Senator David F. Durenberger.
Accompanying the letter was the Report of the Select Committee
on Ethics (the "Committee Report") and the Report of Special
Counsel. The Committee also provided copies of the evidence
introduced in this matter, transcripts of the adjudicatory
hearings and memoranda submitted to the Committee by counsel
for Senator Durenberger.

According to the Committee Report, on September 27, 1988,
the Committee received a complaint against Senator David F.
Durenberger from 39 members of the Minnesota Bar. The
complaint alleged that the Senator had violated laws and rules
within the Committee’s jurisdiction, in part through an
arrangement he had with a publisher, Piranha Press. Based on
the factual findings and evidence in this matter, the Committee
unanimously concluded that Senator Durenberger had violated
federal law and certain Senate Rules.

In regard to violations of the Act, the Committee




unanimously concluded that Senator Durenberger violated the
honoraria limits established by 2 U.S.C. § 31-1 and 2 U.S.C.
§ 441i by accepting payments in excess of such limits as
consideration for 113 speeches or appearances during calendar
years 1985 and 1986.

B. Exceeding the limit on honorarium

Pursuant to 2 U.S.C. § 441i, no person while an elected or
appointed officer of any branch of the federal government shall
accept any honorarium of more than $2,000 (excluding amounts
accepted for actual travel and subsistence expenses for such
person and his spouse or an aide to such person, and excluding
amounts paid or incurred for any agents’ fees or commissions)
for any appearance, speech or article.

Senator Durenberger was first elected to the Senate in
1978 to complete the unexpired term of Senator Hubert H.
Humphrey. Senator Durenberger was re-elected in 1982 and 1988,

and will be up for re-election in 1994. According to the

Committee Report, in the fall of 1984, Piranha Press published

Senator Durenberger’s first book, a collection of "white
papers" on national defense and security issues entitled,

Neither Madmen Nor Messiahs. In April of 1986, Piranha Press

published a second book by the Senator, a collection of

speeches on health care topics entitled, Prescription of

Change.

Senator Durenberger entered into an agreement with Piranha
Press whereby he made 113 appearances before various trade

associations and other businesses across the country in
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1985 and 1986 in promotion of these books. These sponsoring
organizations paid Piranha Press a fee, typically between
$1,000 and $5,000 plus travel expenses, for the Senator's
appearance. Pursuant to its agreement with the Senator,
Piranha Press then paid Senator Durenberger a total of
$100,000 in quarterly payments during the two year period at
issue.

According to the Committee Report, the arrangement between
Senator Durenberger and Piranha Press was not a good faith book
publishing or promotional contract, but was instead a means of
converting into "stipendary income" fees which would otherwise
have been treated as honoraria subject to 2 U.S.C.

§ 441i. The Report further maintains that the principal
purpose of the agreement was not to promote the sale of Senator
Durenberger’s books, but was rather to permit the Senator to
earn fees for speaking engagements. Over the two year term of
the arrangement, the Senator’s "promotional appearances”
generated approximately $248,300 for Piranha Press in speaking
fees. In contrast, Piranha Press earned only approximately
$15,500 in book sales during that time period.

The evidence set forth in the Committee Report shows that
the Senator’s Piranha Press speeches appear uniformly to have
been the result of invitations extended to the Senator in his
capacity as a United States Senator to deliver what would
otherwise have been treated as traditional honoraria speeches.
None was the result of invitations to the Senator to speak

about or promote his books, nor were any initiated by Piranha




Press. Further, the evidence shows that, at the Senator’s
direction, his staff forwarded to the publisher a number of
honoraria invitations to be handled instead as Piranha Press
appearances. In addition, the evidence shows that Senator
Durenberger did not mention either his books or his publisher
during a great many of the Piranha Press appearances and if he
did make reference to the books, these references were often
only fleeting and did little more than belittle the books or
the publisher. The evidence further demonstrated that that on
several occasions, before the Senator was to make a promotional
appearance, groups were told that it would not be necessary to
display the Senator’s books at his appearance.

According to an article entitled, Durenberger Seeks

Clemency in Painful Public Hearing, in the June 16, 1990

edition of Congressional Quarterly, special counsel, Robert S.
Bennett, contended that there was never a real intent to
promote books. He further stated it was the exception, not the
rule, for Senator Durenberger to promote the books at his
appearances.

According to the Committee Report, on approximately
23 occasions Senator Durenberger spoke at an event addressed by

other Members of Congress. While the other Members treated

these appearances as honoraria, Senator Durenberger treated

these appearances as Piranha Press "promotional appearances."”
The evidence further reflects that the Senator’s Piranha Press
speeches were indistinguishable in substance from his

traditional honoraria appearances and that on several different
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occasions, members of the Senator’s staff or a representative
of Piranha Press insisted that a group before which the Senator
was to appear pay a fee in excess of $2,000 for the Senator’s
appearance. According to the evidence, the fee charged was as
high as $5,000.

According to an article in the Washington Post on

December 14, 1989, in early 1986, Senator Durenberger was
invited to speak at a conference sponsored by the American
Podiatric Medical Association. Accerding to John Carson,
director of government affairs for the association, instead of
dealing with the senator’s staff as he was accustomed to,

Mr. Carson was referred to Gary L. Diamond, owner of Piranha
Press. In a letter, Mr. Diamond told Mr. Carson that the
Senator would give the speech for a fee of $2,000, payable to
Piranha Press rather than Senator Durenberger. Senator
Durenberger did not count this address to the podiatrists
against his limit in speech honoraria in 1986.

The evidence reflects the payment for these "promotional
appearances"” by the Senator typically was made directly to
Piranha Press; however, on 26 occasions sponsoring
organizations paid Senator Durenberger directly.

These checks, totaling $56,000, were deposited into the Piranha
Press bank account. Twenty-one of these checks reflected
Senator Durenberger’s personal endorsement to Piranha Press.

According to the Report of Special Counsel, prior to

performing any services under the agreement, Senator

Durenberger, requested and received an advisory opinion ("AOQO")




from the Commission stating that income paid to him from the

publisher would be considered a "stipend" rather than

"honoraria." This Report states however, that in the request
for the advisory opinion, Counsel omitted several crucial facts
about the Senator'’s proposed arrangement with Piranha Press.
Specifically, counsel for Senator Durenberger failed to state
that the groups before which the Senator would speak would pay
a fee to Piranha Press for his appearance, or that the
Senator’s appearances would be the result of invitations to
deliver traditional "honoraria" speeches extended to him in his
capacity as a United States Senator.

During the hearing on this matter, both Senator
Durenberger and his counsel addressed the Ethics Committee and
raised several general defenses to the charges against him.

At that time, counsel for the Senator admitted mistakes were
made and that there had been violations of the rules. Counsel
for Senator Durenberger argued however, that the Senator acted
in good faith and upon the advice of lawyers and other advisors
throughout this matter. Senator Durenberger emphasized that he
obtained an advisory opinion from the Commission approving the
arrangement and that he relied on counsel to insure that the
advisory opinion request included all relevant facts. Also,
according to Senator Durenberger’s counsel, the Senator
believed that he fulfilled his obligations under the contract
with Piranha Press, whether or not he explicitly promoted his
books or the publisher, so that the income from these speeches

would be covered by the "stipendary" arrangement. Finally,




counsel for Senator Durenberger argues that the Senator was
acting in good faith because there was never an attempt to
conceal the Senator’s income from the Piranha Press
arrangement, and he disclosed this income on his 1985 and 1986
Financial Disclosure forms.

Based on the evidence presented in this matter, it appears

the arrangement between Senator Durenberger and Piranha Press

was simply used as a mechanism to evade the statutory

limitations on honoraria. As already discussed, Senator
Durenberger earned more in fees for his "promotional"
appearances than Piranha Press earned in book sales. Further,
his Piranha Press speeches were not the result of invitations
to the Senator to speak about or promote his books, nor were
they initiated by Piranha Press. In several of his
appearances, the Senator made no reference to the books, and if
he did, the reference was often only fleeting. On at least
23 occasions, Senator Durenberger treated these appearances as
Piranha Press promotional appearances, whereas other members of
Congress also participating treated their appearances as
honoraria. Further, Senator Durenberger’s Piranha Press
speeches were indistinguishable from his traditional honoraria
appearances. Therefore, based on the foregoing, it appears
that the monies paid for the Senator’s Piranha Press
appearances were in reality honoraria.

Although counsel for Senator Durenberger requested an
advisory opinion from the Commission concerning the Senator’s

arrangement with Piranha Press, Senator Durenberger’s purported




reliance on the resulting Commission opinion is not a valid
defense in this matter. Pursuant to 2 U.8.C. § 437f£(¢e),
persons involved in the specific transaction or activity with
respect to which such advisory opinion is rendered and those
persons involved in any specific transaction which is
indistinguishable in all its material aspects from the
transaction or activity with respect to which such advisory
opinion is rendered may rely on such opinions. However, in

order to avoid sanctions under the Act for such actions,

persons must have acted “in good faith in accordance with the

provisions and findings of such advisory opinion." 2 U.S.C.
§ 437f(c)(2) (emphasis added).

According to the Report of Special Counsel, the Senator
engaged in conduct different from that described in the
advisory opinion request and discussed in the resulting
opinion. The Commission requlations specify that "[a]dvisory

opinion requests shall include a complete description of all

facts relevant to the specific transaction or activity with
respect to which the request is made." 11 C.F.R. § 112.1(c)
(emphasis added). Nevertheless, Senator Durenberger’s request
for the advisory opinion omitted at least three crucial facts:
Senator Durenberger’s contract called for the groups he
addressed to pay the publisher a fee; the appearances stemmed
from requests for speeches, not book promotions; and the
promotional events were identical to traditional honorarium
events. When, as here, there is a distinction between the

facts presented in the advisory opinion request and the facts
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as they actually unfold, such distinctions preclude any

reliance on the advisory opinion. See FEC v. National

Conservative Political Action Committee, 647 F.Supp. 987, 995

(S.D.N.Y. 1986). Thus, since the facts set out in the request
for the advisory opinion by Senator Durenberger were
significantly different from the facts as they actually
unfolded, the use of the advisory opinion as a defense for the
plan that Senator Durenberger ultimately carried out with
Piranha Press is without merit.

The Ethics Committee Special Counsel states that the facts
omitted from the advisory opinion request were either already
clearly known or contemplated at the time of the request.

In fact, although Senator Durenberger’s request referenced the
contract with Piranha Press, which apparently was already in
existence, he did not provide a copy of that document.
Furthermore, Senator Durenberger apparently personally reviewed
both the final request prior to submission and the draft
opinion released by the Commission prior to its consideration

at a Commission meeting. Senator Durenberger, therefore, had

ample opportunity to provide this additional information. By

omitting these facts, the advisory opinion request appeared to
be based upon the premise that the Senator’s appearances were
for the purpose of genuine book promotions when in fact this
was not the case.

It is the view of this Office that the foregoing evidence
indicates Senator Durenberger knowingly and willfully evaded

the honoraria limits through the book promotion deal with




Piranha Press. Therefore, there is reason to believe that
Senator David F. Durenberger knowingly and willfully violated
2 U.S.C. § 441i by exceeding the limit prohibiting the
acceptance of honorarium of more than $2,000 for an appearance,

speech or article.
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STATEMENT OF DESIGNATION OF COUMSEL

giMAR |} PH 118
MOR 2227
NAME OF COUNSEL: _James Hamilton
ADDRESS : Olwine, Connelly, Chase
1701 Pennsylvania Avenue, NW #1000
Mashington, DC 20006

202/835-0500
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The above-named individual is hereby designated as my

counsel and is authorized to receive any notifications and other

communications from the Commission and to act on my behalf before

the Commission.
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RESPONDENT'S NAME: Senator David Durenberger

ADDRESS : 154 Russell Office Building
Washington, DC 20510
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OLWINE, CONNELLY, CHASE, O'DONNELL & WEYHER
SUITE 1000
1701 PENNSYLVANIA AVENUE, N.W.
WASHINGTON, D.C. 20006

TELEPHONE : (202) 835-0500
FACSIMILE: (202 835-1591

TS0 SEVENTH AVENUE 220 SUNRISE AVENUE
PALM BEACH, FL. 33480

NEW YORK, N.Y. 10019
@12 2618000 CONFIDENTIAL (407 8330722

BY HAND

March 13, 1991

Re: MUR 3227
Senator David F. Durenberger,
Durenberger '94 Volunteer
Commicttee, and Delwyn Olson, as

Treasurer

Dear Ms. Bumgarner:

This letter confirms our agreement that Senator
Durenberger, the Durenberger '94 Volunteer Committee and
Delwyn Olson, its treasurer, will have until April 17, 1991,

IM:HRY €)Yl 16

to respond to the March 6, 1991 letters to them from the
Chairman of the Federal Election Commission. At that time
we will present a factual and legal response to those
letters and the attached analyses. We also will request in
writing that the Commission enter into pre-probable cause

conciliation.

Thank you very much for your cooperation in these
regards.

Sincerely,

QE?@AA~&>¢\MAA~J6134———~\

James Hamilton

Mary A. Bumgarner, Esqg.
Federal Election Commission
999 E Street, N.W.
Room 657
Washington, D.C. 20463

JH:vrs
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FEDERAL ELECTION COMMISSION

WASHINGTON, D C 20463
March 27, 1991

Mr. James Hamilton, Esquire

Olwine, Connelly, Chase, O’Donnell & Weyher
Suite 1000

1701 Pennsylvania Avenue, N.W.

washington, D.C. 20006

MUR 3227

Senator David F. Durenberger
Durenberger ’'94 Volunteer
Committee and Delwyn Olson,
as treasurer

Dear Mr. Hamilton:

This is in response to your letter dated March 13, 1991,
which we received on March 13, 1991, requesting an extension
of 20 days to respond to the Commissions reason to believe
findings. After considering the circumstances presented in
your letter, I have granted the requested extension.
Accordingly, your response is due by the close of business on

April 17, 1991.

If you have any questions, please contact Mary Ann
Bumgarner, the attorney assigned to this matter, at (202)
376-5690.

Sincerely,

Lawrence M. Noble
General Counsel

g
BY: Robert W. Bonham, III
Assistant General Counsel




DAVE DURENBERGER
MiNNESOTA

Anited States Senate
WASHINGTON, DC 20510 91 HAR 27 PN 1: 09

March 27, 1991

Ms. Mary Ann Bumgarner
Federal Election Commission
999 E Street, NW
Washington, DC 20463

RE: MUR 3227
Dear Mary Ann:
Per your request, enclosed is the

Statement of Designation of Counsel for
case MUR 3227.

Administrative
Assistant

RE/kme
Enclosure
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STATEMBWT OF DESIGNATION OF

MOR 3227 @ o .
NAMR OF COUNSRM: Jim Hamilton

ADDRESS 1

TRLEPBONE :

Qlwing, Gonnelly & Chasa

1701 Pennsylvania Avenue, NW

Suite 1000; Waghington, DC 20006

The abive-named individual i{s hereby deaignated e8 my
countel and i{s authorized to receive any notifications and othe

communicatisns from the Commission and to act on my behalt be:of-

the Commission,

2/le/% 1

Date’

RESRPONDENT ':3 NAME:
ADDRESS :

BOMR PHONA:

BUSINESS riXE:

202/815-0500 +

Dels Olson surar

Durenberger '94 Volunteer Cumittee

12 South Sixth Stroct
Minneapolis, 80

512/339-9377




OLWINE, CONNELLY, CHASE, O'DONNELL & WEYHER
SUITE 1000
1701 PENNSYLVANIA AVENUE, N.W.
WASHINGTON, D.C. 20006

TELEPHONE : (202) 835-0800

FACSIMILE: (202) 835-1891
220 SUNRISE AVENUE
780 “‘;'-"‘":""l:‘;': PALM BEACN, FL 33480
"'-":'.‘:‘:, pt g (407) 833-8722

April 17, 1991
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CONFIDENTIAL
BY HAND

Re: MUR 3227, Durenberger '94 Volunteer
Committee and Delwyn Olson, Treasurer

€S:2lHd /|

Dear Mr. Noble:

Pursuant to 11 C.F.R. §111.18(f), the Durenberger
'94 Volunteer Committee and Delwyn Olson, its Treasurer,
request the opportunity to pursue pre-probable cause

conciliation in the above-captioned matter.

The attached memorandum sets forth Respondents'
views on the merits of this matter.

Please contact me about how we should proceed
regarding conciliation.

Sincerely,

Jaméﬁmﬁggglton U

Counsel for the Durenberger
'94 Volunteer Committee and
Delwyn Olson, as Treasurer

Lawrence M. Noble, Esgq.
General Counsel
Federal Election Commission
999 E Street N.W.
Washington, D.C. 20463

Attention: Mary Ann Bumgarner, Esq.




Before the
FEDERAL ELECTION COMMISSION
Washington, D.C.

In the matter of

Senator David F. Durenberger, MUR 3227
Durenberger '94 Volunteer

Committee and Delwyn Olson,

as Treasurer

To: The Commission

RESPONSE OF THE DURENBERGER '94
VOLUNTEER COMMITTEE AND DELWYN OLSON, TREASURER,
TO COMMISSION'S REASON TO BELIEVE FINDINGS

The Durenberger '94 Volunteer Committee and Delwyn
Olson, its Treasurer, (hereinafter the Volunteer Committee),1
hereby respond to the Commission's finding that there is
reason to believe that the Volunteer Committee violated 2
U.S.C. §§432(h)(1l) and 434(b)(2). As set forth in the
accompanying letter to the Commission's General Counsel, the
Volunteer Committee wishes to pursue pre-probable cause
conciliation. However, the Volunteer Committee submits this
response so that the Commission may have the benefit of its

views as to the issues under consideration.

As the Commission has observed, Mr. Olson was not
treasurer of the Durenberger campaign committee at the
time of the events at issue. (Factual and Legal
Analysis at 3).




This matter was referred to the Commission by the
United States Senate Select Committee on Ethics. The
Commission's factual analysis is based upon the Report of
that Committee and the Report of its Special Counsel. See,
Report of the Select Committee on Ethics and the Report of
Special Counsel on S. Res. 311, "Investigation of Senator
David F. Durenberger," S. Rep. No. 382, 10lst Cong. 2d Sess.
(1990). The Ethics Committee also provided the Commission
copies of the evidence introduced and transcripts of the
Committee's adjudicatory hearings. (Factual and Legal
Analysis at 1, 3-4).

The Commission's finding that there is reason to
believe that the Volunteer Committee violated Sections
432(h)(1) and 434(b)(2) of the Federal Election Campaign Act
arises from the Volunteer Committee's failure to report and
deposit a $5000 check dated December 30, 1986 made payable
to "Durenberger for U.S. Senate" from the Pathology Practice
Association Federal Political Action Committee ("PPA
PAC"). The check was not deposited or reported because the
Volunteer Committee evidently did not receive it.

By letter of its president dated August 26, 1986,
PPA issued an invitation to Senator Durenberger to speak at
its annual meeting in San Francisco. Durenberger Ex. 54,
Letter of David Yates. The letter offered to pay Senator

Durenberger an honorarium. Id. The speech subsequently was
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designated as a Piranha Press appearance and on October 23,
1986, the letter of invitation and scheduling information
were telecopied to Michael Mahoney, who handled Piranha
appearances. Durenberger Ex. 54.

According to the Senator's records, Karen Doyne,
an employee of Fleishman-Hillard, Inc., PPA's registered
lobbyist, handled the scheduling and other arrangements for
the appearance. Durenberger Ex. 54. On October 27, 1986,
Piranha Press sent a memorandum regarding the appearance to
Ms. Doyne. 1Id. Mcreover, the Senator's records indicate
that PPA was to pay Piranha a fee of $5,000 for the
appearance. Id. There is nothing in the Senator's records,
or the documentary evidence produced by PPA to the Ethics
Committee, that explains why PPA PAC issued a check made
payable to the Senator's campaign instead of PPA's paying

Piranha the appearance fee.2/

As noted, Senator Durenberger's records indicate that
the arrangements for the appearance were handled by
Karen Doyne. However, Special Counsel obtained an
affidavit (Special Counsel's Ex. 41) from Paul Johnson,
another employee of Fleishman-Hillard, stating that he
supervised the arrangements for the appearance. Mr.
Johnson does not state that he ever discussed the
arrangements with anyone in Senator Durenberger's
office or at Piranha Press. He further declared that
PAA PAC made a campaign contribution because Senator
Durenberger did not request an honorarium. Id.
However, the PPA invitation letter specifically offered
Senator Durenberger an honorarium.




N
o0
(0,8

3040

7

o °

According to records produced by Charles Bell,
former treasurer of PPA PAC, Paul Johnson of Fleishman-
Hillard directed that the contribution check be prepared and
forwarded to him. Durenberger Ex. 54. No evidence was
produced in the Ethics Committee proceeding indicating that
Mr. Johnson sent the check to the Volunteer Committee. As
the Commission noted, it is unclear how the PPA PAC check
ended up in the publisher's hands. (Factual and Legal
Analysis at 4) 1In any event, the check was deposited into
Piranha's account on January 12, 1987. Special Counsel Ex.
181. The check was not endorsed over to Piranha Press
either by Senator Durenberger or the Volunteer Committee.
Durenberger Ex. 54.

Section 432(h)(l1) provides that a campaign
committee shall deposit in its designated account "all
receipts received by such committee." Section 434(b)(2)
requires the treasurer of a campaign committee to report to
the FEC all contributions received by the committee. Both
of these provisions contemplate receipt of a contribution by
a campaign committee as a precondition to the deposit and
reporting obligations. Although Piranha Press clearly
should not have deposited a check made payable to
"Durenberger for U.S. Senate" in its account, the Volunteer
Committee cannot be faulted for not depositing or reporting

a contribution that it evidently never received.




Conclusion
For the foregoing reasons, we submit that the
Commission should reconsider its finding of reason to
believe that the Volunteer Committee violated 2 U.S.C.

§§432(h)(1) and 434(b)(2) and dismiss this matter.

April 17, 1991 Respectfully submitted,

James Hamilton

Mary C. Albert

OLWINE, CONNELLY, CHASE,
O'DONNELL & WEYHER

1701 Pennsylvania Avenue, N.W.

Suite 1000

Washington, D.C. 20006

(202) 835-0500

i,

Richard L. Evans

154 Senate Russell Mttlice
Building

Washington, D.C. 20510

(202) 224-3244

Counsel for Senator Durenterger
'94 Volunteer Committee and
Delwyn Olson, Treasurer
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OLWINE. CONNELLY, CHASE, O’'DONNELL & WEYHER
SUITE 1000
1701 PENNSYLVANIA AVENUE, N.W,
WASHINGTON, D.C. 20006

TELEPHONE : (202) 835-0500
FACSIMILE: (202) 835-1591

780 SEVENTH AVENUE 220 SUNRISE AVENUE
PALM BEACH, FL. 33480

nn::;c::l:_:;bgzom Apr‘ i1 % 7 5 1 99 1 (407) 833-8722

CONFIDENTIAL
BY HAND

Re: MUR 3227, Senator David F. Durenberger
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Dear Mr. Noble:

hS 2l

Pursuant to 11 C.F.R. §111.18(f), Senator David F.
Durenberger requests the opportunity to pursue pre-probable
cause conciliation in the above-captioned matter.

We note in this regard that -- given the history
of this matter -- it is certain that Senator Durenberger
will not again enter into any arrangement such as that he
had with his publisher, Piranha Press. The Commission also
should be aware that, pursuant to order of the Senate,
Senator Durenberger now is engaged in making "restitution™

of basically all funds he received from his publisher, less
federal and state taxes already paid on those funds.
Specifically, he is paying $93,730.00, less taxes, to
charities with which he has no affiliation over the balance
of his current Senate term.

The attached memorandum sets forth Senator
Durenberger's views on the merits of this matter.

Please contact me as to how we should proceed
regarding conciliation.

Sincerely,

James Hamilton
Counsel for Senator
David F. Durenberger

Lawrence M. Noble, Esq.
General Counsel
Federal Election Commission
999 E Street N.W.
Washington, D.C. 20463

Attention: Mary Ann Bumgarner, Esq.




Before The
FEDERAIL. ELFCTION COMMISSION
Washington, D.C.

In the matter of

Senator David F. Durenberger, MUR 3227
Durenberger '94 Volunteer

Committee and Delwyn Olson,

as Treasurer

To: The Commission

RESPONSE OF SENATOR DAVID DURENBERGER
TO COMMISSION'S REASON TO BELIEVE FINDINGS

3

Senator David F. Durenberger hereby responds to

i,

j

the Commission's finding that there is reason to believe

LN

that he "knowingly and willfully violated 2 U.S.C. §441li by
exceeding the limit prohibiting the acceptance of honorarium
of more than $2000 for an appearance, speech or article.”

As stated in the accompanying letter to the Commission's
General Counsel, Senator Durenberger wishes to pursue pre-

probable cause conciliation as to this matter. However, he
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submits this response so that the Commission may have the
benefit of his views as to the issues under consideration.
This matter was referred to the Commission by the
United States Senate Select Committee on Ethics. The
Commission's factual and legal analysis is based upon the
Report of that Committee and the Report of its Special

Counsel. See, Report of the Select Committee on Ethics and
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the Report of Special Counsel on S. Res. 311, "Investigation
of Senator David F. Durenberger," S. Rep. No. 382, 101st
Cong. 2d Sess. (1990). The Ethics Committee also provided
the Commission with copies of the evidence introduced and
transcripts of the adjudicatory hearings before the
Committee. (Factual! and Legal Analysis at 1).

; B Senator Durenberger Did Not Receive More Than $2,000
For Any Appearance

Pursuant to the agreement with his publisher,

Piranha Press, which published his books Neither Madmen Nor

Messiahs and Prescription For Change, Senator Durenberger

made 113 speeches before various organizations in 1985 and
1986. As the Commission noted, these organizations paid
Piranha a fee, typically between $1,000 and $5,000, for the
Senator's appearance. The total amount received by Piranha
was approximately $248,300. Piranha then paid Senator
Durenberger $100,000 in quarterly installments over the two
year term of the agreement. (Factual and Legal Analysis at
2-3).
Section 441i provides that:

No person while an elected or appointed officer or

employee of any branch of the Federal Government

shall accept any honorarium of more than $2,000

(excluding amounts accepted for actual travel and

subsistence expenses for such person...and exclud-

ing amounts paid or incurred for any agent's fees

or commissions) for any appearance, speech or
article.




The statute expressly excludes from the calculation of the
amount of an honorarium any fees or commissions paid to
third parties. As just observed, Senator Durenberger
received a total of $100,000 for the 113 appearances; the
balance of the speaking fees were retained by Piranha.
Piranha did not pay the Senator any specific amount for a
specific speech. It is therefore difficult to conclude that
-- even assuming arguendo that the payments he received
should be considered honoraria -- he received more than
$2,000 for any speech. The Commission has identified no
specific instance where he did. If the $100,000 he received
is divided equally among the 113 speeches he made, the
amount allocated to each would be less than $1,000.

It would be erroneous to conclude that every
payment Piranha received was a payment of an honorarium to
the Senator. Piranha collected the money and deducted its
share -- which was analogous to the agent's fees or commis-
sions mentioned in the statute. Attributing the entire
amount received by Piranha to Senator Durenberger for a
given appearance thus appears inconsistent with the language
and intent of Section 441li.

2. Senator Durenberger Did Not Knowingly or Willfully
Violate Section 441i

Despite the Senate Ethics Committee's conclusions

-~ which Senator Durenberger, aware of the political nature
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of a Senate ethics proceeding, chose not to contest -- it
would be wrong for the Commission to find that the $2,000
limit was knowingly and willfully violated.

Prior to entering into the Piranha Press agree-
ment, Senator Durenberger sought and relied on the advice of
counsel as to its propriety. His attorneys, who drafted the
publishing agreement in conjunction with counsel for Piranha
Press, advised him that the payments contemplated by the
agreement "satisfied the test of being payments for services
on a fixed and continuing basis and thus constitute a
stipend rather than an honorarium." (Durenberger Exs. 30,
31 to Senate Ethics Committee) Moreover, they recommended
that he seek an advisory opinion from the Commission before
he performed any services under his contract with his
publisher, which advice he followed. 1Id. Senator
Durenberger also relied upon his counsel to provide all
necessary information to the Commission in the request for
the advisory opinion.

On the basis of the facts set forth in the
request, the Commission determined that "the arrangement ...
whereby the Publisher will pay Senator Durenberger in
quarterly installments over a two-year period for promo-
tional appearances, creates a stipendiary relationship" and
that "payments made to Senator Durenberger under this

agreement would not be viewed as honoraria." Advisory




Opinion 1984-56, reprinted in Federal Election Campaign

Financing Guide (CCH) ¥5798. The Commission now has
indicated that Senator Durenberger cannot rely on this
advisory opinion as a defense because the request omitted
three significant facts: (1) that the publishing contract
called for the groups Senator Durenberger addressed to pay
the publisher a fee; (2) that the appearances stemmed from
requests for speeches, not book promotions; and (3) that the

promotional events were identical to traditional honorarium

/

events. (Factual and Legal Analysis at 7-9).

3

The request for the advisory opinion referenced
the contract with Piranha Press, but did not include a
copy. (Special Counsel Ex. 254). However, in that request,
Senator Durenberger's counsel asked the Commission to advise
if additional information was needed. Id. 1In response,
counsel for the Commission stated that the Senator's counsel
would be contacted if further information was needed.

(Durenberger Ex. 34). Pursuant to 11 C.F.R. §112.1(d), the
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Commission's General Counsel is authorized to determine
whether a request for advisory opinion is incomplete and to
notify the requesting person of any deficiencies in the
request. The Commission neither requested a copy of the
contract nor any other additional information from Senator

Durenberger's counsel.




After obtaining the advisory opinion, Senator
Durenberger's Administrative Assistant specifically asked
the Senator's counsel whether the request for an advisory
opinion fairly reflected that invitations for speaking
engagements that came to the Senator's office would be
referred to Piranha and that the organizations sponsoring
the appearances would pay Piranha a fee. Counsel assured
him that the request for the advisory opinion was based upon
a fair representation of the arrangement. (Durenberger Ex.
8, ¥Y14-15).

At all times, Senator Durenberger acted in
reliance on counsel in the good faith belief that the
payments he received from Piranha did not constitute
honoraria. This perception was enhanced in 1986 by the
published remarks of an FEC spokesperson.

Shortly after the 1985 Piranha payments were
reported in the Senator's Financial Disclosure Statement, an

article appeared in the St. Paul Pioneer Press Dispatch

suggesting that the Piranha arrangement was designed to
circumvent the limits on honorarium income. The article
reported that the organizations sponsoring the Senator's
appearances paid the publisher a fee and that the request
for an advisory opinion did not disclose that the book
promotions were tantamount to paid speaking engagements.

However, an FEC spokesperson was quoted to the effect that
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these facts would not change the Commission's conclusion
that the payments Senator Durenberger received from Piranha
constituted a stipend for continuing services and not
honoraria:
Told of the nature of the promotions, FEC
assistant press officer Sharon Snyder said, "I
don't think that changes the fact that he is
getting a stipend (a fixed amount) and not an
honorarium.... He is performing services for the
company and has a contract with the publisher."
D. Smith, "Speech Fees Routed Through Publisher," St. Paul

Pioneer Press Dispatch (May 21, 1986).

In sum, there is no basis for concluding that
Senator Durenberger knowingly and willfully violated Section
441i. In addition to the fact that he did not receive more
than $2,000 for any appearance, Senator Durenberger
believed, consistent with the advice of counsel, that the
payments he received from Piranha were stipendiary in
nature. Moreover, while the Commission was on notice in
1986 as to the manner in which the Piranha agreement was
being implemented, it did not notify the Senator that he
could not rely on the advisory opinion or that anything was
amiss. Rather, the only published response by a Commission
spokesperson indicated that there was no problem. 1In these
circumstances, it would be most difficult to find a knowing

and willful violation.
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3. Senator Durenberger Received A Stipend For Continuing
Services Under a Continuing Compensatory Relationship

The Commission's rules exclude a "stipend" from
the definition of honorarium. A stipend is "a payment for
services on a continuing basis." 11 C.F.R. §110.12(c)(3).
Where the circumstances indicate a "continuing compensatory
relationship" between the parties, the Commission has
characterized payments as stipends, not honoraria. See

Advisory Opinion 1975-46, reprinted in, Federal Election

Campaign Financing Guide (CCH) %5153 (an honorarium is money
accepted as payment for a single event or transaction under
circumstances that do not imply a continuing compensatory
relationship between the parties for similar services);

Advisory Opinion 1980-76, reprinted in Federal Electon

Campaign Financing Guide (CCH) Y5523 (regular payments for
appearances on radio and television shows are stipends
because of the continuing compensatory relationship between
the parties); Advisory Opinion 1980-140, reprinted in
Federal Election Campaign Financing Guide (CCH) %5583
(compensation for periodic radio commentaries constitutes a
stipend because of the continuing compensatory relationship

between the parties); Advisory Opinion 1985-4, reprinted in

Federal Election Campaign Financing Guide (CCH) ¥5805

(compensation for conducting seminars constitutes a stipend
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because of the continuing compensatory relationship between
the parties).

Pursuant to the publishing agreement, Piranha paid
Senator Durenberger $12,500 per quarter for two years for
his appearances. Senator Durenberger was not separately
compensated for each appearance. Rather, he had a con-
tinuing compensatory relationship with Piranha pursuant to
which he was compensated for his continuing services.2/ 1In
1986 Sharon Snyder of the FEC publicly observed that Senator
Durenberger was "performing services for the company."
Because there was this continuing compensatory relationship
and considering the Commission's determinations in other
relevant advisory opinions, the payments Senator Durenberger
received must be characterized as stipendiary.

That the Senator's continuing services may have
been somewhat different than those described in the request
for the advisory opinion does not mean that they were not
continuing services. Under the Commission's rules and
advisory opinions, Senator Durenberger could have performed
a variety of services for Piranha for which he could have

received payments that rightly would have been characterized

b’ 4 Although the Commission questions whether the contents
of Senator Durenberger's speeches were sufficiently
promotional in nature (Factual and Legal Analysis at
4), the publisher did not complain about Senator
Durenberger's performance under the contract.




as stipends. If in fact he did not perform promotional
services, he is not entitled to a safe harbour for his
conduct under the provisions of 2 U.S.C. §437f(c).
Nonetheless, if the payments he received were for continuing

services of some type, these payments as a matter of law

must be characterized as a stipend, not as honoraria. This,
at the least, is the situation here.
Conclusion

For the foregoing reasons, we submit that the

2

Commission should reconsider its finding that there is

4

reason to believe that Senator Durenberger knowingly and
willfully violated 2 U.S.C. §441i and should dismiss this

matter.

April 17, 1991 Respectfully submitted,

NMomn_

James Hamilton

Mary C. Albert

OLWINE, CONNELLY, CHASE,
O'DONNELL & WEYHER

1701 Pennsylvania Avenue, N.W.

Suite 1000

Washington, D.C. 20006

(202) 835-0500
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Richard L. Evans

154 Senate Russell Office
Building

Washington, D.C. 20510

(202) 224-3244

Counsel for Senator
David F. Durenberger
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FEDERAL ELECTION COMMISSION

WASHINGTON D C 20463

June 10, 1991

The Honorable Howell Heflin, Chairman

The Honorable Warren B. Rudman, Vice Chairman
Select Committee on Ethics

United States Senate

washington, D.C. 20510-6425

MUR 3227

Senator David F. Durenberger
Durenberger ’'94 Volunteer
Committee and Delwyn Olson,
as treasurer

Dear Chairman and Vice Chairman:

On August 8, 1990, this Office received your letter
concerning possible violations of the Federal Election Campaign
Act of 1971, as amended (the "Act") by Senator David F.
Durenberger.

4 3

3

.

On January 17, 1991, this Office received your second
letter enclosing an additional document. In part, this
document refers to a potential problem concerning the way that
Senator Durenberger’s campaign committee reported the "Charlie
Black-Gene Holderness transaction" to the Federal Election
Commission. I previously contacted your office by telephone to
ingquire about this document, but did not receive a response.

In order to proceed, I would appreciate the opportunity to
speak with someone concerning this latest matter. Any
additional information the Committee or its staff could provide
would be helpful. I can be reached at (202) 376-5690.

N
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Pursuant to 2 U.S.C. §§ 437g(a)(4)(B) and 437g(a)(12)(A),
the Commission’s review of this matter shall remain
confidential until the file has been closed.

?

Sincerely,

Lawrence M. Noble
General Counsel

564052‘/‘\
Lois G. Letner
Associate General Counsel
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of s SENSIT|VE

Senator David F. Durenberger MUR 3227
Durenberger '94 Volunteer

Committee and Delwyn Olson, as

treasurer

GENERAL COUNSEL’S REPORT
) BACKGROUND

On February 26, 1991, the Federal Election Commission
found reason to believe that Senator David F. Durenberger
knowingly and willfully violated 2 U.S.C. § 441i by exceeding
the limit prohibiting the acceptance of honorarium of more than
$2,000 for an appearance, speech or article. On that same
date, the Commission also found reason to believe that the
Durenberger 94 Volunteer Committee (the "Committee") and
Delwyn Olson, as treasurer, violated 2 U.S.C. §§ 432(h)(1) and
434(b)(2) by failing to deposit and report a campaign
contribution made payable to "Durenberger for U.S. Senate." On
April 17, 1991, both Senator Durenberger and the Committee
requested pre-probable cause conciliation.1

In the course of this matter, this Office received an
additional document from the United States Senate Select
Committee on Ethics ("Ethics Committee”). Attachment 1. This
document refers to possible violations of the Federal Election

Campaign Act of 1971, as amended (the "Act"), as a result of

18 Senator Durenberger and the Committee are both represented
by the same counsel in this matter.




"the way the Volunteer Committee reported the $30,000 Charlie
Black-Gene Holderness transaction.” The Ethics Committee
provided no additional information to explain this reference;
however, based on the information contained in this additional
document, reports filed with the Commission and a telephone
conversation with Victor Baird, counsel for the Ethics
Committee, this Office is prepared to recommend that the
Commission find reason to believe that the Durenberger ’94
Volunteer Committee and Delwyn Olson, as treasurer, violated
2 U.S.C. § 434(b)(5)(Aa).
I1. ANALYSIS

Pursuant to 2 U.S.C. § 434(a)(l), each treasurer of a
political committee shall file reports of receipts and
disbursements and shall sign each such report. Section
434(b)(5)(A) further requires each report to disclose the name
and address of each person to whom an expenditure in excess of

$200 within the calendar year is made, by the reporting

committee, to meet a candidate or committee operating expense.

In addition, the date, amount, and purpose of such expenditure
is also required to be reported. 2 U.S.C. § 434(a)(1).

As stated above, this Office received an additional
document from the Ethics Committee concerning what appears to
be a possible reporting violation by Senator Durenberger’s

campaign committee.
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According to the Durenberger for U.S. Senate Volunteer
Committee’s 1983 Mid-Year Report’s Schedule B of itemized
disbursements, three transactions with "Black Manafort & Stone"
are reported by the Committee. These three transactions, which
took place on 1,/7/83, 1,28/83, and 2/9/83, total $30,000.
Therefore, it appears that these are the transactions at issue
in this matter. On the Committee’s Schedule B, the reported
purpose of these disbursements is "Professional Fee."

The Committee’s reports also disclose numerous
disbursements to, and receipts from, Mr. Holderness. The
Committee’s 1983 Mid-Year Report’'s Schedule B shows $3,000 in
disbursements made to Mr. Eugene S. Holderness. The purpose of
these disbursements is reported as "Professional Fee."™ Also on

this Schedule B, the Committee reports three $1,825.78

disbursements to Mr. Eugene S. Holderness for the purpose of

"Salary." The Committee also reports on the 1983 Mid-Year
Report’s Schedule C of loans, a $1,000 loan from
Mr. Holderness. On the Schedule C, Mr. Holderness' employer

listed as "Lungren Brothers” and his occupation is listed as




"Consultant.”

Furthermore, on the Committee’s 1983 Year End Report’s
Schedule B, three disbursements of $1,000 are reported as being
made to Mr. Holderness for the purpose of "consulting fees."
The address listed for Mr. Holderness is different from the one
listed for him on the Committee’s 1983 Mid-Year Report;
however, it appears that it is the same individual. The
Committee also reports on their 1983 Year End Report’s
Sschedule A of itemized receipts, $250 as being received from
Mr. Holderness. On the Schedule A, Mr. Holderness’ occupation
is listed as "consultant/self-employed.”

Activity between the Durenberger committee and
Mr. Holderness continued during 1984. On their 1984 Mid-Year
Report’s Schedule B, the Committee reports making two $2,000
disbursements to Mr. Holderness. The purpose of these
disbursements is reported as "Consulting fee." 1In addition, on
the Committee’s 1984 Year End Report’s Schedule A of itemized
receipts, the Committee reports $250 as being received from
Mr. Holderness. Once again, Mr. Holderness'’ occupation is

listed as "consultant/self-employed.”

Based on the evidence available at this time, it appears

that the disbursements reported as being made to Black Manafort

& Stone may have instead been made to Mr. Gene Holderness.




While it appears that the subject disbursements made to
Black Manafort & Stone, were in fact disbursements made to Gene
Holderness, it remains unclear why the Committee reported the
subject transactions as they did. The additional document
provided by the Ethics Committee does not give any indication
as to the reasoning behind the Committee’s misreporting of

these disbursements. It is not clear whether the Committee

misreported the subject transactions to conceal possible




violations of the Act or the misreporting was done for some
other purpose. As previously discussed, during the 1984
election cycle, the Durenberger for U.S. Senate Volunteer
Committee reported a total of $13,651.56 in disbursements to
Mr. Gene Holderness. Thus, it is possible that the
misreporting by the Committee was done simply to reduce the
total amount of disbursements reported as being made to
Mr. Holderness during the 1984 election cycle. However,
since the purpose behind the misreporting remains unclear,
additional information is needed from the Committee with regard
to this most recent matter.

Based on the evidence presently available, this Office
recommends that the Commission find there is reason to believe

that the Durenberger ‘94 Volunteer Committee and Delwyn Olson,

as treasurer, violated 2 U.S.C. § 434(b)(5)(A) by failing to

disclose the correct name and address of the person to whom the
subject disbursements were made. 1In addition, a determination
to enter into pre-probable cause conciliation at this time
would be premature given this additional violation and what
appears to be the need for further information. Therefore,
this Office also recommends that the Commission decline, at
this time, to enter into conciliation with the Durenberger ’94
Volunteer Committee and Delwyn Olson, as treasurer, and Senator
Durenberger, pending this further investigation.
IITI. DISCOVERY

If the Commission accepts this Office’s recommendations in

this matter, this Office will send interrogatories to




Respondents requesting specific information as to the three
transactions reported as taking place between the Committee and
Black Manafort & Stone. This discovery will include a request
for all writings related to these transactions. 1In addition,
this Office will request any information relating to possible
involvement by Senator Durenberger in this most recent matter.

IV. RECOMMENDATIONS

- A Find there is reason to believe that the
Durenberger ‘94 Volunteer Committee and Delwyn
Olson, as treasurer, violated 2 U.S.C.

§ 434(b)(5)(A).

Decline, at this time, to enter into conciliation
with the Durenberger ’94 Volunteer Committee and
Delwyn Olson, as treasurer, prior to a finding of
probable cause to believe.

Approve the attached factual and legal analysis and
appropriate letter.

Date

g/Z?/f//
g 1

General Counsel

Attachments
1. Letter and additional document from the Senate Ethics
Committee.
2. Factual and legal analysis.
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FEDERAL ELECTION COMMISSION

WASHINCTON DC 1046}

MEMORANDUM

TO: LAWRENCE M. NOBLE
GENERAL COUNSEL

FROM: MARJORIE W. EMMONS/ DONNA ROACH 6261
COMMISSION SECRETARY

DATE: AUGUST 26, 1991

SUBJECT: MUR 3227 - GENERAL COUNSEL'S REPORT
DATED AUGUST 22, 1991.

The above-captiored document was circulated to the

Commission on THURSDAY, AUGUST 23, 1991 at 4:00 P.M.

Objection(s) have been received from the Commissioner(s)

as indicated by the name(s) checked below:

Commissioner Aikens XXX

Commissioner Elliott

Commissioner Josefiak

Commissioner McDonald

Commissioner McGarry

Commissioner Thomas

This matter will be placed on the meeting agenda

for TUESDAY, SEPTEMBER 17, 1991

Please notify us who will represent your Division before the

Commission on this matter.
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 3227

Durenberger 94 Volunteer Committee

)
)
Senator David F. Durenberger; )
)
and Delwyn Olson, as treasurer. )

CERTIFICATION

I, Marijorie W. Emmons, recording secretary for the

Federal Election Commission executive session on

September 17, 1991, do hereby certify that the Commission

decided by a vote of 5-1 to take the following actions in

MUR 3227:

[ Find there is reason to believe that the
Durenberger 94 Volunteer Committee and
Delwyn Olson, as treasurer, violated
2 U.S5.C. § 434(b)(5)(A).

Decline, at this time, to enter into
conciliation with the Durenberger ’94
Volunteer Committee and Delwyn Olson, as

treasurer, prior to a finding of probable
cause to believe.

Approve the factual and legal analysis and
appropriate letters as recommended in the
General Counsel’s report dated August 22, 1991.
Commissioners Elliott, Josefiak, McDonald, McGarry,
and Thomas voted affirmatively for the decision;

Commissioner Aikens dissented.

Attest:

Marjorie W. Emmons
etary of the Commission
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FEDERAL ELECTION COMMISSION

WASHINGTON D C 20463

October 1, 1991

James Hamilton, Esquire

Olwine, Connelly, Chase, O'Donnell & Weyher
Suite 1000

1701 Pennsylvania Avenue, N.W.

washington, D.C. 20006

RE: MUR 3227
Senator David F. Durenberger
Durenberger ‘94 Volunteer
Committee and Delwyn Olson, as
treasurer

Dear Mr. Hamilton:

On March 6, 1991, your clients were notified that the
Federal Election Commission had found reason to believe that
Senator David F. Durenberger had knowingly and willfully
violated 2 U.S.C. § 441i, a provision of the Federal Election
Campaign Act of 1971, as amended (the "Act"). In addition,
your clients were notified that the Commission had found reason
to believe that the Durenberger ‘94 Volunteer Committee and
Delwyn Olson, as treasurer, had violated 2 U.S.C. §§ 432(h)(1)
and 434(b)(2). On April 17, 1991, you submitted, on behalf of
your clients, a request to enter into conciliation negotiations
prior to a finding of probable cause to believe.

In the course of this matter, the Commission became aware
of an additional violation of the Act by the Durenberger '94
Volunteer Committee and Delwyn Olson, as treasurer, and on
September 17, 1991, found that there is reason to believe that
the Committee and its treasurer, violated 2 U.S.C.
§ 434(b)(5)(A). The Factual and Legal Analysis, which formed a
basis for the Commission’s finding, is attached for your
information.

Based on this additional violation and the need for
further investigation, the Commission has determined to decline
at this time to enter into conciliation prior to a finding of
probable cause to believe. The Commission has issued the
attached interrogatories and request for production of
documents requesting your clients to provide information which
will assist the Commission in carrying out its statutory duty
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Jameg Hamilton
Page 2

of supervising compliance with the Act. Such information
should be submitted to the Office of the General Counsel within
15 days of receipt of this letter.

At such time when the investigation in this matter has
been completed, the Commission will reconsider your request to
enter into conciliation prior to a finding of probable cause to
believe.

If you have any questions, please contact Mary Ann
Bumgarner, the attorney assigned to this matter, at (202)
219-3690.

Wartén McGarry
airman

Enclosures
Factual and Legal Analysis
Interrogatories and
Request for Production of
Documents




PEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS
RESPONDENTS: Durenberger ’94 Volunteer
Committee and Delwyn Olson,
as treasurer
On February 26, 1991, the Federal Election Commission
found there is reason to believe that the Durenberger ’94
volunteer Committee and Delwyn Olson, as treasurer, violated
2 U.S.C. §§ 432(h)(1) and 434(b)(2) by failing to deposit and
report a campaign contribution made payable to "Durenberger for
U.S. Senate."™ In the course of this matter, the United States
Senate Select Committee on Ethics ("Ethics Committee™) wrote
the Commission concerning an additional possible violation of
the Federal Election Campaign Act of 1971, as amended (the

"Act"), by the Durenberger ‘94 Volunteer Committee and Delwyn

Olson, as treasurer.

Pursuant to 2 U.S.C. § 434(a)(1), each treasurer of a
political committee shall file reports of receipts and
disbursements and shall sign each such report. Section
434(b)(5)(A) further requires each report to disclose the name
and address of each person to whom an expenditure in excess of
$200 within the calendar year is made, by the reporting

committee, to meet a candidate or committee operating expense.




In addition, the date, amount, and purpose of such expenditure

is also required to be reported. 2 vu.s.c. § 434(a)(1).
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According to the Durenberger for U.S. Senate Volunteer
Committee’s 1983 Mid-Year Report’s Schedule B of itemized
disbursements, three transactions with "Black Manafort & Stone"
are reported by the Committee. These three transactions, which
took place on 1,/7/83, 1/28/83, and 2,/9/83, total $30,000.
Therefore, it appears that these are the transactions at issue
in this matter. On the Committee’s Schedule B, the reported
purpose of these disbursements is "Professional Fee."

Based on the evidence available at this time, it appears

that the disbursements reported as being made to Black Manafort

& Stone may have instead been made to Mr. Gene Holderness.
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Based on the foregoing, it appears that the disbursements
totaling $30,000 made to Black Manafort & Stone, were in fact
disbursements made to Gene Holderness. Therefore, there is
reason to believe that the Durenberger ’94 Volunteer Committee
and Delwyn Olson, as treasurer, violated 2 U.S.C.

§ 434(b)(5)(A) by failing to disclose the correct name and
address of the person to whom the subject disbursements were

made.
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

INTERROGATORIES AND REQUEST
FOR PRODUCTION OF DOCUMENTS

Durenberger ‘94 Volunteer Committee
and Delwyn Olson, as treasurer

c/o0 James Hamilton

Olwine, Connelly, Chase, O’Donnell & Weyher

Suite 1000

1701 Pennsylvania Avenue, N.W.

Washington, D.C. 20006

In furtherance of its investigation in the
above-captioned matter, the Federal Election Commission
hereby requests that you submit answers in writing and under
oath to the questions set forth below within 15 days of your
receipt of this request. 1In addition, the Commission hereby
requests that you produce the documents specified below, in
their entirety, for inspection and copying at the Office of
the General Counsel, Federal Election Commission, Room 659,
999 E Street, N.W., Washington, D.C. 20463, on or before the
same deadline, and continue to produce those documents each
day thereafter as may be necessary for counsel for the
Commission to complete their examination and reproduction of
those documents. Clear and legible copies or duplicates of
the documents which, where applicable, show both sides of the

documents may be submitted in lieu of the production of the

originals.
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INSTRUCTIONS

In answering these interrogatories and request for
production of documents, furnish all documents and other
information, however obtained, including hearsay, that is in
possession of, known by or otherwise available to you,
including documents and information appearing in your
records.

Each answer is to be given separately and independently,
and unless specifically stated in the particular discovery
request, no answer shall be given solely by reference either
to another answer or to an exhibit attached to your response.

The response to each interrogatory propounded herein
shall set forth separately the identification of each person
capable of furnishing testimony concerning the response
given, denoting separately those individuals who provided
informational, documentary or other input, and those who
assisted in drafting the interrogatory response.

If you cannot answer the following interrogatories in
full after exercising due diligence to secure the full
information to do so, answer to the extent possible and
indicate your inability to answer the remainder, stating
vwhatever information or knowledge you have concerning the
unanswered portion and detailing what you did in attempting
to secure the unknown information.

Should you claim a privilege with respect to any
documents, communications, or other items about which
information is requested by any of the following
interrogatories and requests for production of documents,
describe such items in sufficient detail to provide
justification for the claim. Each claim of privilege must
specify in detail all the grounds on which it rests.

Unless otherwise indicated, the discovery request shall
refer to the time period from January 1, 1983, to the
present.

The following interrogatories and requests for
production of documents are continuing in nature so as to
require you to file supplementary responses or amendments
during the course of this investigation if you obtain further
or different information prior to or during the pendency of
this matter. Include in any supplemental answers the date
upon which and the manner in which such further or different
information came to your attention.
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DEPINITIONS

For the purpose of these discovery requests, including
the instructions thereto, the terms listed below are defined
as follows:

"You" shall mean the named respondents in this action to
vhom these discovery requests are addressed, including all
officers, employees, agents or attorneys thereof.

"persons" shall be deemed to include both singular and
plural, and shall mean any natural person, partnership,
committee, association, corporation, or any other type of
organization or entity.

"Document” shall mean the original and all non-identical
copies, including drafts, of all papers and records of every
type in your possession, custody, or control, or known by you
to exist. The term document includes, but is not limited to
books, letters, contracts, notes, diaries, log sheets,
records of telephone communications, transcripts, vouchers,
accounting statements, ledgers, checks, money orders or other
commercial paper, telegrams, telexes, pamphlets, circulars,
leaflets, reports, memoranda, correspondence, surveys,
tabulations, audio and video recordings, drawings,

photographs, graphs, charts, diagrams, lists, computer
print-outs, and all other writings and other data
compilations from which information can be obtained.

"Identify" with respect to a document shall mean state
the nature or type of document (e.g., letter, memorandum),
the date, if any, appearing thereon, the date on which the
document was prepared, the title of the document, the general
subject matter of the document, the location of the document,
the number of pages comprising the document.

"Identify" with respect to a person shall mean state the
full name, the most recent business and residence addresses
and the telephone numbers, the present occupation or position
of such person, the nature of the connection or association
that person has to any party in this proceeding. 1If the
person to be identified is not a natural person, provide the
legal and trade names, the address and telephone number, and
the full names of both the chief executive officer and the
agent designated to receive service of process for such
person.

"And" as well as "or" shall be construed disjunctively
or conjunctively as necessary to bring within the scope of
these interrogatories and requests for the production of
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documents any documents and materials which may otherwise be
construed to be out of their scope.

QUESTIONS AND REQUEST FOR DOCUMENTS

According to the the Durenberger for U.S. Senate
Volunteer Committee’s 1983 Mid-Year Report’s Schedule

B of itemized disbursements, three transactions with
"Black Manafort & Stone" are reported by the Committee.
These three transactions, totaling $30,000, were reported
as taking place on 1,/7/83, 1,/28/83, and 2/9/83 and in the
separate amounts of $20,000, $5,000 and $5,000
respectively.

a. Specify and describe the various purpose(s) of
each disbursement made to Black Manafort & Stone:
such as consulting fees, photocopy expenses, media
production and other similar descriptive language that
reflects the actual purpose of each disbursement.

3

Produce all documents concerning or in any way
relating or pertaining to the three disbursements made
by the Committee to Black Manafort & Stone including,
but not limited to, copies of any checks, invoices,
commercial paper and correspondence.

N/

3

2

a0
O
O

Identify "Gene Holderness"” and state his connection
to or involvement with the Durenberger for U.S. Senate
Volunteer Committee.

3 0 4

-
.

Identify any connection to or involvement between
"Gene Holderness" and Black Manafort & Stone.

7

Produce all documents relating or pertaining to

any correspondence or communication between “Gene
Holderness" and either the Durenberger for U.S. Senate
Volunteer Committee or Black Manafort & Stone.

Specify any knowledge of or involvement by Senator David
F. Durenberger in regard to the three subject
disbursements reported by the Durenberger for U.S. Senate
Volunteer Committee as being made to Black Manafort

& Stone.
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4. Identify all persons who provided any information used
in responding to these Questions and Document
Requests.
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OLWINE, CONNELLY, CHASE, O'DONNELL & WEYHER
SUITE 1000
1701 PENNSYLVANIA AVENUE, N.W.
WASHINGTON, D.C. 20006

TELEPHONE : (202) 835-0500
FACSIMILE: (202) 835-1591
780 SEVENTH AVENUE

NEW TORK, N.Y 10019
‘212 261-8000

220 SUNRISE AVENUE
PALM BEACH, FL. 33480
(407) @33-9722

October 4, 1991

Dear Ms. Bumgarner:

This letter is to request that the Durenberger '94
Volunteer Committee and Delwin Olsen as treasurer be given
until December 1, 1991 to respond to the interrogatories and
request for production of documents mailed to me on October
1, 1991. The reason for this request is that -- because of
my travel schedule, several upcoming depositions, another
extensive document request from the government, the work
necessary to respond to the Commission's requests, and the

fact that I am changing law firms -- additional time is
needed to respond.

I appreciate the Commission's consideration of this
request.

Sincerely,

"y

~40Mn~v1nv&0%vwé;lb®\

James Hamilton

Mary Ann Bumgarner, Esq.
Office of General Counsel
Federal Elections Commission
999 E St., N.W.
Washington, D.C. 20463

ji) 301440
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FEDERAL ELECTION COMMISSION

WASHINGTON O C 20463
October 10, 1991

James Hamilton, Esquire

Olwine, Connelly, Chase, O’Donnell & Weyher
Suite 1000

1701 Pennsylvania Avenue, N.W.

wWashington, D.C. 20006

MUR 3227

Durenberger '94 Volunteer
Committee and Delwyn Olson,
as treasurer

Dear Mr. Hamilton:

This is in response to your letter dated October 4, 1991,
which we received on October 7, 1951, requesting an extension
of 42 days to respond to the Commission’s reason to believe
finding and interrogatories and request for documents. After
considering the circumstances prresented in your letter, I have
granted the requested extension. Since your requested due date
of December 1, 1991, falls on a Sunday, your response is due by
the close of business Monday, December 2, 1991.

1f you have any questions, please contact Mary Ann
Bumgarner, the attorney assigned to this matter, at (202)
219-3690.

Sincerely,

Lawrence M. Noble
General Counsel

Robert W. Bonham, III
Assistant General Counsel




SWIDLER & BERLIN
CHARTERSD
3000 K STREET, N.W.
SUTTE 300
WASHINGTON, D C 20007-3851
(207) 94443500
JAMES HAMILTON DmeCT DL
ATTORNEY AT LAW (202) 9444826

TELEX 701131
November 27, 1991 TELECOPIER (201) 944-4296

Commission

20463

3227, Durenberger '94 Volunteer Committee and
wyn Olson, Treasurer

L2 Hd LZANI1B

Pursuant to 11 C.F.R. § 111.18(f), the Durenberger '94
Yolunteer Committee and Delwyn Olson, its Treasurer, regquest the

opportunity to pursue pre-probable cause conciliation concerning
the matter raised in your October 1, 1991 letter to me.

The enclosed memorandum sets forth Respondents' views on the
merits of this matter. The memorandum and its attachment also

respond to the Commission's "Questions and Request for Documents"”
that accompanied its October 1, 1991 letter.

We believe that conciliation discussions as to the immediate
matter should proceed in conjunction with conciliation
discussions concerning the other two matters referred to in your
October 1, 1991 letter. We already have submitted letters and
memoranda concerning these matters to the Commission.

Please note my new association and address.

Sincerely,

S ;
EXOVVV~9\*&CNAAUU£IL1‘*~—-
James Hamilton

Counsel for the Durenberger

Volunteer Committee and
Delwyn Olson, as Treasurer

Enclosure
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Before the
FEDERAL ELECTION COMMISSION
Washington, D.C.

In the matter of

Senator David F. Durenberger MUR 3227
Durenberger '94 Volunteer

Committee and Delwyn Olson,

as Treasurer

To: The Commission

RESPONSE OF THE DURENBERGER '94
VOLUNTEER COMMITTEE AND DELWYN OLSON,
TREASURER, TO COMMISSION'S SEPTEMBER 17, 1991

REASON TO BELIEVE FINDINGS

The Durenberger '94 Volunteer Committee and Delwyn
Olson, its Treasurer, (hereinafter the Volunteer Committee),?
hereby respond (1) to the Commission's September 17, 1991 finding
that there is reason to believe the Volunteer Committee violated
2 U.S.C. § 434(b) (5)(A) and (2) to the Commission's related
"ouestions and Request for Documents." As stated in the
accompanying letter to the Commission's General Counsel, the
Volunteer Committee desires to pursue pre-probable cause
conciliation about this matter. Nonetheless, the Volunteer
Committee submits this response to provide the Commission the
Volunteer Committee's views as to the matter involved and the

information the Commission has requested.?

i Mr. Olson was not Treasurer of Senator Durenberger's
campaign committee at the time of the events at issue.

&
</

With the exception of FEC filings (which the Commission
already has), only one document called for by Item 1.b of the
Commission's "Questions and Request for Documents" has been
located and is being produced herewith. However, that document,
(continued...)
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As the Commission has recognized, on January 7, January
28 and February 12, 1983 the Volunteer Committee made three
payments totalling $30,000 to Black, Manafort & Stone.
Subsequently, Black, Manafort & Stone transferred $30,000 to Gene
Holderness. The reasons underlying these transactions were
legitimate and did not involve any intent to mislead the
Commission.

Gene Holderness was Senator Durenberger's campaign
manager for the 1982 campaign. Because this was the first
campaign Mr. Holderness had managed, Senator Durenberger asked
Charles Black of Black, Manafort & Stone, the Senator's chief
campaign strategist, to assume a more direct role.?
Consequently, Mr. Black was in almost daily contact with Mr.
Holderness and others in the campaign and visited Minnesota on a
number of occasions. Mr. Black was the campaign's principal

decision-maker.

Z(...continued)

which mentions a bonus paid to Gene Holderness, incorrectly
states the amount of the bonus as $10,000. See the discussion
below.

Ms. Mary Ann Bumgarner of the General Counsel's office has
agreed that Request 2.d. need not be responded to at this time.
As described in more detail below, Mr. Holderness was the
campaign manager and Charles Black of Black, Manafort & Stone was
the chief campaign strategist. Production of "all documents
relating or pertaining to any correspondence or communication
between" Mr. Holderness and either the Volunteer Committee or
Black, Manafort & Stone would encompass records totally unrelated
to the present inquiry.

3 Mr. Holderness previously had never held a paid campaign
position, but had participated only as a volunteer.
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Mr. Holderness, who was in the real estate business,
took a substantial reduction in compensation to become campaign
manager. Moreover, during 1982 his real estate business
encountered difficulties so that he no longer received
substantial supplementary income from it. This decline in income
forced him to consider resigning his campaign post. To induce
Mr. Holderness to remain with the campaign, Senator Durenberger
agreed that Mr. Holderness would receive a $30,000 bonus at the
end of the campaign if funds were available.

The $30,000 was paid through Black, Manafort & Stone to
avoid upsetting other staff members who would have been unhappy
had they known Mr. Holderness received a bonus. Another staff
member had directly received a sizeable bonus and some staff
members were disturbed about it. Making the payment through
Black, Manafort & Stone was a means to preserve good relations
among campaign workers; it was not in any way intended to deceive
the FEC. A bonus to the campaign manager violated no law and
there was no untoward reason not to inform the government about
it.

Using Black, Manafort & Stone as the vehicle to pay Mr.
Holderness was viewed as appropriate because Mr. Black was the
campaign's principal strategist and decision-maker, and because

Mr. Holderness, despite his title, received instructions and

direction from Mr. Black. In other words, as a practical matter

Mr. Holderness worked under Mr. Black, although there was no

formal employment relationship.
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As remarked, this was the first campaign Mr. Holderness
had managed. Mr. Black, on the other hand, was experienced and a
recognized expert. Senator Durenberger and he had agreed that,
while Mr. Holderness would have the title of campaign manager and
be the principal aide in Minnesota, overall direction of the
campaign would come from Mr. Black. In this circumstance, it
seemed appropriate for Mr. Holderness's bonus payment to come
from Mr. Black's firm, particularly because the reason for doing
so -~ preserving good relations among staff members -- was
benign, indeed salutary.

Senator Durenberger was aware contemporaneously that
payments to Mr. Holderness were being made through Black,
Manafort & Stone. He does not recall being apprised of the
personnel reasons for doing this, or the reasons why it appeared

appropriate to handle payment in this fashion.




We respectfully submit that the Commission should
reconsider its reason to believe finding and dismiss this matter.

Several factors support this result:

1. As demonstrated, using Black, Manafort & Stone to pay

Mr. Holderness was done for valid reasons -- to reduce staff
friction. Paying him a bonus was not improper; indeed, it was
the only way to ensure that he remained with the campaign. There
was nho intent -- and no reason -- to deceive the FEC about this.

2. At the time of the events, it appeared appropriate to pay
Mr. Holderness through Black, Manafort & Stone because Mr.
Holderness essentially worked for Mr. Black, who had overall
control of the campaign.

3-

4. Although a technical violation now appears, no one has

been financially harmed. Mr. Holderness received what he was due




-- and paid taxes on it. Mr. Black was not unjustly enriched.
The United States suffered no financial harm.

5.

6. Finally, the events involved are very old and
essentially involve a technical violation not accompanied by
improper intent. No useful purpose would be served by the

Commission's committing the considerable resources necessary --

given the factual and legal issues involved -- to litigate this

matter to a conclusion.
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For the above reasons, we request that the September
17, 1991 reason to believe finding be reconsidered and this
matter dismissed.

Respectfully submitted,

Votmse Naw Lbn Jluca
James Hamilton
Mary C. Albert
SWIDLER & BERLIN
3000 K Street N.W.
Washington, D.C. 20007

ﬁickaAJ‘X Lty [ e A
Richard L. Evans ¥

SR-154 Russell Senate Bldg.
The United States Senate
Washington, D.C. 20510

Counsel for
Senator David F. Durenberger

F:\SECY\VICKIEG\DURERESP.FEC 11/727/91 12:57p=
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SENSITIVE

BEFORE THE FEDERAL ELECTION COMMISSION
In the Matter of
Senator David F. Durenberger, MUR 3227
Durenberger '94 Volunteer
Committee and Delwyn Olson, as
treasurer

GENERAL COUNSEL’S REPORT
g BACKGROUND

On February 26, 1991, the Federal Election Commission
("Commission") found reason to believe that Senator David F.
Durenberger knowingly and willfully violated 2 U.S.C. § 441i of
the Federal Election Campaign Act of 1971, as amended (the
"Act"), by exceeding the limit prohibiting the acceptance of an
honorarium of more than $2,000 for an appearance, speech or

1 On that same date, the Commission found reason to

article.
believe that the Durenberger ‘94 Volunteer Committee (the
"Committee") and Delwyn Olson, as treasurer, violated 2 U.S.C.
§§ 432(h)(1) and 434(b)(2) by failing to deposit and report a
campaign contribution made payable to "Durenberger for U.S.
Senate.”™ On April 17, 1991, both Senator Durenberger and the
Committee requested pre-probable cause conciliation.2

Attachments 1 and 2.

. 1 The Commission’s jurisdiction over honoraria transactions
before August 14, 1991 remains intact. FEC v. Wright,
777 ¥. Supp. 525 (N.D. Tex. 1991).

o Senator Durenberger and the Committee are both represented
by the same counsel in this matter.




In the course of this investigation, this Office received
a document from the United States Senate Select Committee on
Ethics (the "Ethics Committee") that referred to a separate
violation of the Act. Attachment 3. Based on information
contained in the document, reports filed with the Commission
and a telephone conversation with Victor Baird, counsel for the
Ethics Committee, the Commission found on September 17, 1991
reason to believe that the Durenberger ’'94 Volunteer Committee
and Delwyn Olson, as treasurer, also violated 2 U.S.C.
§ 434(b)(5)(A). On that same date, the Commission declined to
enter into conciliation with the Committee and Senator
Durenberger, citing the additional violation and the apparent
need for further investigation. 1In a letter dated
November 27, 1991, the Committee requested pre-probable cause
conciliation with regard to the recent reason to believe
finding by the Commission. Attachment 4.

II. FACTUAL AND LEGAL ANALYSIS

A. Introduction

This report first addresses the violation of 2 U.S.C.
§ 441i by Senator David F. Durenberger. 1In Section B, the
report discusses the arrangement between Senator Durenberger
and Piranha Press, the defenses set forth by Senator
Durenberger’s counsel in response to the Commission’s reason to

believe finding, and the evidence that supports the conclusion

that this arrangement was a mechanism to evade the statutory

limits of section 441i. The defenses asserted by counsel

include: the Senator did not receive over $2,000 for any




appearance, the Senator did not knowingly and willfully violate

section 441i, and the Senator received a stipend for continuing

services. The section concludes that each payment to Piranha
Press for the Senator’s appearances was in reality an
honorarium, not a stipend. Additionally, the section concludes
that the payments received by Senator Durenberger for at least
twenty "Piranha Press" appearances exceeded $2,000 per
appearance and that his violation was knowing and willful.
Based on the foregoing, this section recommends that the
Commission enter into conciliation with Senator Durenberger
prior to a finding of probable cause to believe.

In Section C, the report addresses the failure by the
Committee to deposit and report a contribution in violation of
2 U.S.C. §§ 432(h)(1) and 434(b)(2). Further, this section
discusses the background to this violation and the response
from Committee’s counsel to the Commission’s findings. 1In its
response, counsel asserts that the contribution check at issue
was not deposited or reported by the Committee because it was
not received by the Committee. This section concludes that the
check was a campaign contribution and was sent to the Senator’s
campaign committee. Therefore, this section recommends that
the Commission enter into conciliation with the Durenberger ’94
Volunteer Committee and Delwyn Olson, as treasurer, prior to a
finding of probable cause to believe.

Finally, Section C discusses the investigation of the
Committee for its failure to report the correct recipient of

certain disbursements in violation of section 434(b)(5)(A).
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The report concludes by recommending that the Commission enter
into conciliation with the Durenberger ’'94 Volunteer Committee
and Delwyn Olson, as treasurer, prior to a finding of probable
cause to believe.

B. Senator David F. Durenberger

1. The Arrangement Between Senator Durenberger
and Piranha Press

On August 8, 1990, the Ethics Committee wrote the
Commission concerning possible violations of the Act by
Senator Durenberger. The letter was accompanied by the Report
of the Ethics Committee (the "Committee Report") and the Report
of Special Counsel.3 According to the Committee Report,
Piranha Press published two books by Senator Durenberger. 1It

first published Neither Madmen Nor Messiahs, a collection of

"white papers" on national defense and security issues, in the
fall of 1984. Committee Report at 4. In April of 1986,
Piranha Press published a collection of speeches by the Senator

on health care topics entitled, Prescription of Change. 1d.

The Committee Report further stated that Senator
Durenberger entered into an agreement with Piranha Press
whereby he made 113 appearances before various trade
associations and other businesses across the country in
1985 and 1986 to promote these books. The sponsoring
organizations paid Piranha Press a fee, typically between

$1,000 and $5,000 plus travel expenses, for each appearance by

3 Both the Committee Report and the Report of Special
Counsel were attachments to the First General Counsel’s Report
in this matter. These reports are referenced in this report.
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the Senator. Pursuant to the agreement, Piranha Press in turn
paid Senator Durenberger a total of $100,000 in guarterly
payments during the two year period at issue. See Committee
Report at 4-5.

The Committee Report concluded that the arrangement
between Senator Durenberger and Piranha Press was not a good
faich book publishing or promotional contract. The Report
concluded that the arrangement instead was a means of
converting into "stipendiary income" fees which otherwise would
have been treated as honoraria subject to 2 U.S.C.

§ 441i. Committee Report at 5. The Report further concluded
that the principal purpose of the agreement was to permit the
Senator to earn fees for speaking engagements, rather than to
promote the sale of Senator Durenberger’s books. 1Id.

Over the two year term of the arrangement, the Senator’s
"promotional appearances"” generated approximately $248,300 in
speaking fees for Piranha Press. 1In contrast, Piranha Press
earned only approximately $15,500 in book sales during that
period. 1Id.

2. Response by Senator Durenberger

a. The Senator Did Not Receive Over
$2,000 For Any Appearance.

In response to the Commission’s reason to believe finding
(See Attachment 1), counsel for Senator Durenberger at the
outset claims that the Senator did not violate section 441i
because he never received more than $2,000 for any appearance.

Counsel first argues that it is invalid to attribute the entire




amount received by Piranha Press for the Senator’s appearances
to Senator Durenberger. He points out that section 441i
expressly excludes from the calculation of the amount of any
honorarium any fees or commissions paid to "third parties."
Counsel then asserts that Piranha Press collected money for the
appearances and deducted its share, thereby creating a

payment analogous to the agent’s fees or commissions excluded
by the statute. Thus, consistent with section 441i,

the amount attributed to Senator Durenberger should consist of
the portion of the fees remaining after Piranha Press deducted

its share.

-

Counsel next argues that "even assuming arguendo that the

3

payments he received should be considered honoraria," it is

2

difficult to conclude that Senator Durenberger received more

than $2,000 for any appearance made on behalf of Piranha Press.

9 8

Counsel asserts that Senator Durenberger received a total of

0

$100,000 in quarterly installments over the two year term of

N 4

the agreement rather than any specific amount for a specific

speech. Therefore, counsel asserts that if the $100,000 in

9 3

speaking fees Senator Durenberger received is equally divided
among the 113 speeches, the amount allocated to each would be
less than $1,000. Counsel adds that the Commission has not
identified any instance where the Senator was paid more than

$2,000 for any speech.
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b. The Senator Did Not Knowingly And
willfully violate 2 U.S.C. § 4411.

Counsel for Senator Durenberger argues that there is no
basis for concluding that Senator Durenberger knowingly and
willfully violated section 441i. Counsel asserts that Senator
Durenberger acted in reliance on counsel in the good faith
belief that the payments he received from Piranha Press did not
in fact constitute honoraria. Counsel argques that this
perception was enhanced in 1986 by the published remarks of an
PEC spokesperson.

Counsel asserts that prior to entering the Piranha Press
agreement, Senator Durenberger sought and relied upon the
advice of counsel as to its propriety. According to counsel,
the Senator’s attorneys at the time drafted the publishing
agreement in conjunction with counsel for Piranha Press. They
also advised him that the payments contemplated by the

agreement "satisfied the test of being payments for services on

a fixed and continuing basis and thus constitute a stipend

rather than an honorarium." Counsel also asserts that prior to
performing any services under the contract, the Senator
followed a recommendation of his attorneys to seek an advisory
opinion from the Commission. Further, the Senator relied upon
his counsel to provide all necessary information to the
Commission in the advisory opinion request.

Counsel states that the request asked the Commission to
advise counsel if any additional information was needed for

issuance of an advisory opinion. Counsel adds that the




Commission informed the Senator’s counsel that he would be
contacted if further information was needed. Counsel cites
11 C.F.R. § 112.1(d) which provides, in part, that the Office
of the General Counsel shall specify any deficiencies in the
request to the requesting person. Counsel states that the
request for the advisory opinion referenced the Senator'’s
contract with Piranha Press, but did not include a copy.
According to counsel, the Commission requested neither a copy
of the contract nor any other additional information from
Senator Durenberger’s counsel.

Counsel additionally states that after obtaining the
advisory opinion, Senator Durenberger’s Administrative
Assistant ("A.A.") specifically asked the Senator’s then
counsel whether the request for an advisory opinion fairly
reflected the facts that invitations to the Senator for
speaking engagements would be referred to Piranha Press and
that the organizations sponsoring the appearances would pay a
fee to Piranha. Counsel alleges that Senator Durenberger’s
counsel assured the A.A. that the advisory opinion request was
based upon a fair representation of that arrangement.

Counsel moreover states that an FEC spokesperson
reinforced the Senator’s perception that his payments from
Piranha Press were legally proper. Shortly after the 1985

Piranha Press payments were reported in the Senator’s Financial

Disclosure Statement, an article appeared in the St. Paul

Pioneer Press Dispatch suggesting that the Piranha Press

arrangement was designed to circumvent the limits on honorarium




income. Counsel states that the article reported that the
organization sponsoring the Senator’s appearances paid the
publisher a fee and that the request for an advisory opinion
from the Commission had not disclosed that the book promotions
were tantamount to paid speaking engagements. However,
according to counsel, the article quoted an FEC spokesperson to
the effect that these facts would not change the Commission’s
conclusion that the payments Senator Durenberger received from
Piranha constituted a stipend for continuing services and not
honoraria. Counsel has not provided a copy of the newspaper
article at issue. He asserts that, when told of the nature of
the promotions, FEC assistant press officer Sharon Snyder said,
"I don’t think that changes the fact that he is getting a

stipend (a fixed amount) and not an honorarium... He is

performing services for the company and has a contract with the

publisher."

Therefore, based on the allegations regarding the
Senator’s reliance on the advice of counsel, the Commission’s
failure to notify the Senator that his arrangement with Piranha
Press was improper, a Commission spokesperson’s response that
there was "no problem" with the arrangement, counsel argques
that no basis exists for concluding that Senator Durenberger
knowingly and willfully violated 2 U.S.C. § 441i.

c. The Senator Received A Stipend For Continuing
Services.

In the response from Senator Durenberger, counsel argques

that the payments to the Senator were the result of a




continuing compensatory relationship and, therefore, should be
characterized as stipendiary. Pursuant to the publishing

. ‘mgreement, Piranha Press paid Senator Durenberger $12,500 per
quarter for two years for his appearances and did not
separately compensate the Senator for each appearance.
According to counsel, Piranha Press compensated the Senator for
his continuing service pursuant to the agreement and,
therefore, these payments "as a matter of law," must be
characterized as a stipend, not as honoraria.

Counsel notes that, although the Commission questions
whether the contents of Senator Durenberger’s speeches were
sufficiently promotional in nature, the publisher did not
complain about Senator Durenberger’s performance under the
contract. Furthermore, counsel argues that while the Senator’s
continuing services may have somewhat differed from those
described in the request for the advisory opinion, that factor
does not negate the continuing nature of the services.
According to counsel, under the Commission’s rules and advisory
opinions, Senator Durenberger could have performed a variety of
services for Piranha Press for which he could have received
payments that would have been characterized as stipends.
However, counsel does concede that if in fact Senator
Durenberger did not perform promotional services, he is not
entitled to a safe harbour for his conduct under the Act.

3. Legal Analysis

The arrangement between the Senator and Piranha Press

apparently was a mechanism to evade the statutory limits of




section 441i. Therefore, the entire amount generated by the
Senator’'s Piranha Press appearances, $248,300, constitutes
honoraria subject to the limits of section 44l1li. The
applicable law, the evidence supporting this conclusion, and
the arguments presented by Senator Durenberger’s counsel are
addressed in the following analysis.

Pursuant to 2 U.S.C. § 441i, no person while an elected or
appointed officer of any branch of the federal government shall
accept any honorarium of more than $2,000 (excluding amounts
accepted for actual travel and subsistence expenses for such
person and his spouse or an aide to such person, and excluding
amounts paid or incurred for any agents’ fees or commissions)
for any appearance, speech or article. While this statute has
been repealed, the Commission maintains jurisdiction over
honoraria transactions before August 14, 1991. See supra p. 1
& note 1.

The Senator’s speeches uniformly appear to have resulted
from invitations to the Senator in his capacity as a United
States Senator to deliver what would otherwise have been
treated as traditional honoraria speeches. Committee Report
at 5. None was the result of invitations to the Senator to
speak about or to promote his books. Nor were any initiated by
Piranha Press. 1Id. 1Indeed, the evidence shows that, at the
Senator’s direction, his staff forwarded to the publisher a
number of honoraria invitations to be handled instead as

Piranha Press appearances. Id.




Senator Durenberger treated 23 such appearances as Piranha
Press promotional appearances, whereas other Members of
Congress who participated in the same event treated their
speaking appearances as honoraria events. 1In addition, the
evidence shows that Senator Durenberger did not mention either
his books or his publisher during many of the Piranha Press
appearances. Moreover, the few references to the books he made
were often fleeting and typically belittled the books or the
publisher. 1d. The evidence further demonstrates that on
several occasions groups were told that it would be unnecessary
to display the Senator’s books at his appearance. 1d.

Senator Durenberger’s Piranha Press speeches were
indistinguishable from his traditional honoraria appearances.
In fact, on 26 occasions, or approximately 30% of the
Piranha Press appearances, sponsoring organizations paid
Senator Durenberger directly. Committee Report at 6. These
checks, totaling $56,000, were deposited into the Piranha Press
bank account. 1Id. Twenty-one of these checks reflected
Senator Durenberger’s personal endorsement to Piranha Press.
1d.

On several occasions, a member of the Senator’s staff, a
representative of Piranha Press, or the Senator’s then counsel
attempted to coax groups that had invited the Senator to speak
to increase the payment often to as much as $5,000. For
example, Robert Lively of the National Rural Electric
Cooperative Association (the "NRECA") states in an affidavit

(Attachment 5) that he was told by a Piranha Press




representative that Senator Durenberger would not appear before
his group unless the Senator received a $5,000 fee, instead of
the $2,000 honorarium offered by NRECA. He further states that
he felt the Piranha Press publisher was pressuring the NRECA.
As a result, the NRECA was prepared to withdraw the invitation
to the Senator since it had decided not to pay the $5,000 fee.
significantly, Mr. Lively states that, at the time he extended
the invitation, he was unaware that Senator Durenberger had
published a book(s) and it was not the purpose or intent of the
NRECA to have the Senator promote his books. Further,

Mr. Lively asserts that the NRECA was pressured to buy 500 of
the Senator’s books, although it only expected 40 or 50
attendees. While eventually Piranha Press agreed to the $2,000
fee for the Senator, Mr. Lively states that none of the
Senator’s books was displayed or available for sale at the
NRECA conference.

Based on the foregoing evidence, it appears each payment
made to Piranha Press for the Senator’s appearances was in
reality an honorarium. Thus, the entire amount generated by
the Senator’s Piranha Press appearances, $248,300, is
attributable to Senator Durenberger and subject to section
441i. Included in the $248,300 amount attributable to Senator
Durenberger as honoraria are twenty checks, each in excess of

$2,000.4 Report of Special Counsel at 59. The twenty checks

4. Illustratively, one such check for $5,500, was channeled
through the publisher and resulted from an appearance by
Senator Durenberger before the Public Securities Association.
Nonetheless, the invitation extended to the Senator made no




total $85,500. Attachment 6. Therefore, Senator Durenberger
exceeded the $2,000 per appearance limitation on honoraria by
$45,500, in violation of 2 U.S.C. § 44li.

Furthermore, the evidence does not support counsel’s
argument, as noted above, that this arrangement is analogous to
agents’ fees or commissions. First, the written agreement
between the Senator and Piranha Press varied in many key
respects from a standard book publishing contract. Report of
Special Counsel at 48. According to the Report of Special
Counsel, publishers do not customarily pay an author to promote
the author’s book. Second, the agreement obligated the Senator
to make "special appearances to discuss, speak on or otherwise
promote the [books] as are mutually agreed upon by the
Publisher and Author." 1Id. Yet, significantly, the Senator
seldom mentioned the books during the Piranha Press appearances
and when he did so, the reference was fleeting.

Moreover, Piranha Press did not act as though it were an
agent of the Senator’s. In the Senator’s response (see
Attachment 1), counsel recognizes the Commission’s questions
concerning the contents of Senator Durenberger’s speeches as
being sufficiently promotional in nature. According to
counsel, however, "the publisher did not complain about Senator
Durenberger’s performance under the contract.” Indeed,

Piranha Press made no effort to promote the books and none of

(Footnote 4 continued from previous page)

reference to the Senator’s books, requested that the Senator
speak before the "Municipal Securities Division," and offered
to pay an "honorarium" to the Senator.




the appearances was initiated by Piranha Press. 1In addition,
the income generated by the Senator’s "promotional appearances"
over the two year period of the agreement far exceeded the
income generated in book sales.

Counsel next arques that the Commission is unable to
conclude that the Senator received more than $2,000 for any
appearance made on behalf of Piranha Press. As discussed
above, counsel asserts that the amount allocated to each
appearance should be less than $1,000. However, as already
shown, payments received for at least twenty Piranha Press
appearances by the Senator individually exceeded $2,000.

Counsel’s second line of argqument concerns the
Commission’s finding of a knowing and willful violation by the
Senator. Counsel argues it would be wrong for the Commission
to find that section 441i was knowingly and willfully violated
because the Senator had relied on counsel and the advisory
opinion issued by the Commission. Senator Durenberger’s
purported reliance on the Commission’s advisory opinion is not
a valid defense. Because the facts as put forth in the
advisory opinion request differed significantly from the facts
of the actual undertaking and because it appears the Senator
reviewed both the request and draft opinion, this Office
believes there is sufficient basis to conclude that Senator
Durenberger knowingly and willfully violated section 441i
through the arrangement with Piranha Press.

Pursuant to 2 U.S.C. § 437f(c), only those persons

involved in the specific transaction or activity with respect




to which such advisory opinion is rendered and those persons
involved in any specific transaction which is indistinguishable
in all its material aspects from the transaction or activity
with respect to which such advisory opinion is rendered may
rely on such opinions. To avoid sanctions under the Act for
such reliance, persons must have acted "in good faith in
accordance with the provisions and findings of such advisory
opinion." 2 U.S.C. § 437f(c)(2) (emphasis added).

The Senator engaged in conduct different from that
described in his advisory opinion request and discussed in the
resulting opinion. Report of Special Counsel at 100.
Commission regulations specify that "[a]dvisory opinion

requests shall include a complete description of all facts

relevant to the specific transaction or activity with respect
to which the request is made.” 11 C.F.R. § 112.1(c) (emphasis
added). Nevertheless, Senator Durenberger’s request for the
advisory opinion omitted at least three crucial facts. One,
Senator Durenberger’s contract called for the groups he
addressed to pay the publisher a fee. Two, the appearances
stemmed from requests for speeches, not book promotions.

And, three, the promotional events were indistinguishable from
traditional honorarium events. Id. Where, as here, a
distinction exists between the facts presented in the advisory
opinion request and the facts as they occurred, such a
distinction precludes any reliance on the advisory opinion.

See FEC v. National Conservative Political Action Committee,

647 F. Supp. 987, 995 (S.D.N.Y. 1986). Thus, since the facts




set out in the advisory opinion request by Senator Durenberger
significantly differed from the actual facts of the
arrangement, reliance on the advisory opinion as a defense for
the arrangement with Piranha Press lacks merit.

Furthermore, the Special Counsel indicated that the facts
omitted from the advisory opinion request were either already
clearly known or contemplated at the time of the request.
Report of Special Counsel at 100. Although Senator
Durenberger’s request apparently referenced an existing
contract with Piranha Press, he failed to provide a copy of
that document to the Commission. In addition, Senator
Durenberger apparently personally reviewed both the final
request prior to submission to the Commission as well as the
draft opinion released by the Commission prior to its
consideration at a Commission meeting. Report of Special
Counsel at 100. Senator Durenberger, therefore, had ample
opportunity to provide this additional information, including a
copy of the contract.

Counsel attempts to place on the Commission the burden to
request other information, rather than on the Senator, the
requesting party, to provide all necessary information. The
advisory opinion request rested on the premise that the
Senator’s appearances were for genuine book promotions. The
information provided by the request appeared to be complete
and, therefore, it was unnecessary for the Commission to
request further information. For the Commission to have

requested additional information, it would have needed to
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conclude first that the representations in the request were
incomplete or warranted disbelief. Even if the Commission had
requested a copy of the contract, for example, the fact that
requests for speeches generated the payments would not have
been evident. 1In addition, the fact that the promotional
events were identical to traditional honoraria events would not
have been evident.

For these reasons, then, the responsibility for incomplete
information in the subject advisory opinion lies not with the
Commission, but with those who requested it. 1It is the view of
this Office that, based on the Senator’s knowledge of and
participation in the challenged events, he knowingly and
willfully violated the honoraria limits of section 441i through
his arrangement with Piranha Press.5

Lastly, counsel for Senator Durenberger argues that the
Senator had a continuing compensatory relationship with Piranha
Press and, therefore, the payments received by Senator
Durenberger are stipendiary. Counsel cites to Advisory Opinion
1975-46, in which the Commission determined that where

circumstances indicate a "continuing compensatory relationship"

5. Counsel for the Senator attempts to rely on the statement
by Sharon Snyder, presented above, that apparently was made
after Ms. Snyder heard that the organizations sponsoring the
Senator’s appearances paid Piranha Press a fee and that the
book promotions were tantamount to paid speaking engagements.
Ms. Snyder’s recollection, at the time this comment was made,
was that the Commission was unaware that the information
presented in the advisory opinion request was incomplete.
Nonetheless, pursuant to 2 U.S.C. § 437f(b), no opinion of an
advisory nature may be issued by the Commission or any of its
employees except in accordance with the provisions of this
section.




between the parties, such payments are characterized as
stipends and not honoraria. Pursuant to 11 C.F.R.

§ 110.12(c)(3), a stipend is defined as a payment for services
on a continuing basis. That regulation expressly provides that
the term "honorarium" does not include funds characterized as
stipends.

Counsel for Senator Durenberger argues that even though
the Senator’s services may have been different from those
described in his advisory opinion request, this factor does not
mean that they were not continuing services. Counsel asserts

therefore that payments for continuing services "as a matter of

law" must be characterized as a stipend, not as honoraria.
Based on the evidence, it does not appear that Senator
Durenberger performed any continuing services on behalf of
Piranha Press. As discussed above, Senator Durenberger rarely
mentioned either his books or publisher during many of the
Piranha Press appearances. In those instances when he referred
to the books, his comments were often fleeting and usually only
belittled the books. Committee Report at 5. While counsel for
the Senator argues that the publisher did not complain about
the Senator Durenberger’s performance under the contract, that
has no bearing on the fact that Senator Durenberger did not in
fact promote the books. Since the Senator did not promote the
books at the Piranha Press appearances, it is difficult to
determine what "continuing services" he performed for Piranha
Press. In fact, there is no available evidence indicating

Senator Durenberger performed any continuing services in




connection with Piranha Press. As conceded by his own counsel,
where the Senator did not perform continuing services, he is
not entitled to a "safe harbour.” Thus, the monies paid for
the Senator’s appearances were not stipendiary income, but
instead honoraria.

The Commission has sufficient information to support a
conclusion that the Senator committed a knowing and willful
violation of 2 U.S.C. § 441i. The Office of the General
Counsel therefore recommends that the Commission enter into
pre-probable cause conciliation with Senator Durenberger.

C. Durenberger '94 Volunteer Committee and Delwyn Olson,
as Treasurer

1. Failure To Deposit And Report Contribution

a. PFactual Background

According to the Senate Ethics Committee Report, on
December 5, 1986 Senator Durenberger addressed the annual
meeting of the Pathology Practice Association (the
" Association"). Instead of paying the Senator an honorarium
for his speech, the Association’s federal political action
committee issued to the Senator’s authorized principal campaign
committee a $5,000 check payable to "Durenberger for U.S.
Senate." Paul Johnson, a registered lobbyist for the
Association, explained in an affidavit that this payment was
intended as a campaign contribution. Attachment 7. According
to Mr. Johnson, the Association customarily does not pay
an honorarium without a formal request. Mr. Johnson states

that Senator Durenberger did not request an honorarium and,




therefore, the Association made the $5,000 contribution to
Senator Durenberger’s re-election campaign.

The Report of the Special Counsel states that the campaign
contribution was deposited without endorsement into the Piranha
Press account. The publisher paid the Senator from this
account for his "promotional appearances." It is unclear how
the check ended in the publisher’s hands. The Committee did
not report this campaign contribution to the Commission as
required by 2 U.S.C. § 434(b).

b. Response by Committee

In response to the Commission’s reason to believe finding
(see Attachment 2), counsel for the Committee asserts that the
check from the Association was not deposited or reported by the
Committee because it was not received by the Committee.
According to counsel, the Association extended an invitation to
the Senator to speak at its annual meeting and offered to pay
the Senator an honorarium. Subsequently, the speech was
designated as a Piranha Press appearance.

According to the Senator’s records, Karen Doyne, an
employee of Fleishman-Hillard, Inc. and a registered lobbyist
for the Association, handled the scheduling and other
arrangements for the appearance.6 Counsel states that Piranha
Press sent a memorandum regarding the appearance to Ms. Doyne,
and that the Senator’s records indicate that the Association

was to pay Piranha Press a fee for the appearance. Counsel

6. Fleishman-Hillard is the registered lobbyist for the
Association.




asserts that neither the Senator’s records nor documents of the
Association explain why the Association issued a check to the
Senator’s campaign instead of Piranha Press. Counsel also
notes that while the Johnson affidavit states that Johnson
supervised the arrangements for this particular appearance, he
does not state in the affidavit whether he actually discussed
the arrangements for this appearance with anyone in either the
Senator’'s office or Piranha Press. Counsel further asserts
that although the Johnson affidavit states that the Association
made a campaign contribution because the Senator did not
request an honorarium, the Association’s invitation to the
Senator specifically offered an honorarium.

Lastly, counsel argues that no evidence was produced
indicating that Mr. Johnson sent the Association check to the
Committee. Counsel states that the check was not endorsed over
to Piranha Press either by the Senator or the Committee.
According to counsel, the Committee cannot be faulted for not
depositing or reporting a contribution that it evidently never
received.

c. Legal Analysis

The Association’s contribution was not deposited or
reported by the Committee as required by 2 U.S.C. §§ 432(h) and
434(b), respectively. The applicable law, rebuttals to
counsel’s arguments, and support for this conclusion are
addressed in the following analysis.

Pursuant to 2 U.S.C. § 432(a), every political

committee shall have a treasurer. No contribution or




expenditure shall be accepted or made by or on behalf of a
political committee when the office of treasurer is vacant.

2 U.S5.C. § 432(a). Further, no expenditure may be made without
the authorization of the treasurer or his or her designated
agent. Id.

The Act places certain responsibilities upon the
treasurer. The treasurer, for example, must file periodic
reports of receipts and disbursements on behalf of the
committee. 2 U.S.C. § 434(b)(2) and (4). Pursuant to 2 U.S.C.
§ 432(h)(1), all receipts received by a committee shall be
deposited into accounts established by that provision.

See also 11 C.F.R. § 103.3(a). Commission regulations further
provide that such receipts must be deposited within 10 days of
receipt by the treasurer. 11 C.F.R. § 103.3.

While Piranha Press may have considered the $5,000 payment
from the Association to be payment for a "promotional
appearance” by the Senator, this apparently was not the intent
of the Association. According to the evidence, the Association
did not request a book promotion appearance. Yet, the
Senator’s staff designated the appearance as one. PFurthermore,
the check at issue specifically was made payable to
"Durenberger for U.S. Senate." According to the Association’s
Schedule B of itemized disbursements, the $5,000 at issue was
reported as a contribution to Durenberger for U.S. Senate.
Attachment 8. 1Indeed, the address reported by the Association
is the Senator’s campaign committee address, not that of

Piranha Press.




Further, while counsel for the Committee implies that
Mr. Johnson was not actively involved in the arrangements for
Senator Durenberger’s appearance before the Association,
Mr. Johnson specifically states in his affidavit that as Senior
Vice-President of Fleishman-Hillard he "supervised the
arrangements" for Senator Durenberger to speak at the
Association’s annual meeting. Therefore, Mr. Johnson should
have been aware of the arrangements made by Ms. Doyne in
connection with this speaking engagement. Also, according to
the Johnson affidavit, the invitation to the Senator
"mistakenly" mentions the word honorarium. As a non-profit
organization, the Association customarily does not pay
honoraria. In the event that an honorarium is required, the
Association asks that a formal request be provided. According
to Mr. Johnson, Senator Durenberger, in this case, did not
request an honorarium and, therefore, the Association made
$5,000 contribution to the Senator’s re-election campaign.

Lastly, counsel argues that the Committee cannot be

faulted for failing to deposit or report a contribution that it
evidently never received. While it is unclear how the check
ended in the publisher’'s hands, it was intended as a campaign
contribution and it was sent to the Senator’s campaign
committee. See Attachment 8. The fact that this check was
deposited into a Piranha Press account is not surprising since
the evidence indicates that Senator Durenberger often treated
traditional honorarium appearances as Piranha Press promotional

appearances.
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In sum, this contribution was not deposited by the
campaign committee as required by Section 432(h), nor was it
reported as required by Section 434(b). The Commission has
adequate information supporting a conclusion that this

violation occurred. The Office of the General Counsel

therefore recommends that the Commission enter into

pre-probable cause conciliation with the Durenberger ‘94

Volunteer Committee, and Delwyn Olson, as treasurer.

2. Failure To Report Correct Recipient Of
Disbursements

a. FPFactual Background

As discussed above, this Office received a document from
the Ethics Committee concerning an apparent reporting violation

by Senator Durenberger’s campaign committee.




According to the Durenberger for U.S. Senate Volunteer
Committee’s 1983 Mid-Year Report’s Schedule B of itemized
disbursements, three transactions with "Black Manafort & Stone"

are reported by the Committee. These three transactions, which

took place on January 7, 1983, January 28, 1983 and February 9,

1983, totaled $30,000. On the Committee’s Schedule B, the

reported purpose of these disbursements is "Professional Fee."
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b. Response by Committee

In response to the Commission’s reason to believe finding,
interrogatories and request for documents (see Attachment 4),
counsel acknowledges the Volunteer Committee made three
payments totaling $30,000 to Black Manafort & Stone.
Subsequently, counsel states, Black Manafort & Stone
transferred $30,000 to Gene Holderness. According to counsel,
the reasons underlying these transactions were legitimate and
did not involve any intent to mislead the Commission.

Gene Holderness was Senator Durenberger’s campaign manager
for the 1982 campaign. Counsel states that since this was the
first campaign Mr. Holderness had managed, Senator Durenberger
asked Charles Black of Black Manafort & Stone, the Senator’s
chief campaign strategist, to assume a more direct role.
According to counsel, Mr. Holderness was in the real estate
business and took a substantial reduction in compensation to
become the Senator’s campaign manager. Counsel further states
that during 1982, Mr. Holderness’ real estate business
encountered difficulties so that he no longer received

substantial supplementary income from it. Because of this

decline in income, counsel asserts that during the campaign it

was necessary to encourage Mr. Holderness to reconsider
resigning his campaign post. Therefore, Senator Durenberger
agreed that Mr. Holderness would receive a $30,000 bonus at the
end of the campaign if funds were available. Counsel asserts
that this money was to be paid through Black Manafort & Stone

in order to conceal the bonus from other staff members, who




would have been unhappy had they known Mr. Holderness received
a bonus.

pased on the foregoing, counsel states that the payment
through Black Manafort & Stone was "not in any way intended to
deceive the FEC." Counsel further argues that, as a practical
matter, Mr. Holderness worked under Mr. Black although no
formal employment relationship existed. Counsel also states
that "Senator Durenberger was aware contemporaneously that
payments to Mr. Holderness were being made through Black

Manafort & Stone. He does not recall being apprised of the

personnel reasons for doing this, or the reasons why it

appeared appropriate to handle payment in this fashion."
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Lastly, counsel asserts that the events of this matter are
very old and essentially involve a technical violation
unaccompanied by improper intent. According to counsel, no
useful purpose would be served by the "Commission’s committing
the considerable resources necessary - given the factual and
legal issues involved - to litigate this matter to conclusion."

. Legal Analysis

As revealed by the Committee’s response, the disbursements
reported by the Committee as made to Black Manafort
& Stone were instead disbursements to Gene Holderness. 1In
fact, counsel for the Committee concedes in his response that a
"technical violation now appears." The Committee thus failed
to report the correct name and address of the person to whom
the subject disbursements were made. The applicable law and
the arguments presented by counsel are addressed in the
following analysis.

Pursuant to 2 U.S.C. § 434(a)(1l), each treasurer of a
political committee shall file reports of receipts and
disbursements and shall sign each such report. Section
434(b)(5)(A) further requires each report to disclose the name

and address of each person to whom an expenditure in excess of

$200 within the calendar year is made, by the reporting

committee, to meet a candidate or committee operating expense.
In addition, the date, amount, and purpose of such expenditure
is also required to be reported. 2 U.S.C. § 434(b)(5)(Aa).

in violation of 2 U.S.C. § 434(b)(5)(A).




While counsel for the Committee argues that the payment
through Black Manafort & Stone was "not in any way intended to
deceive the FEC," that was the result nonetheless. Counsel
states that it appeared appropriate to the Committee
to pay Mr. Holderness through Black Manafort & Stone since he
"essentially worked for Mr. Black.” However, counsel also
states that, in order to reduce staff friction, it was in the
Committee’s best interest to conceal the bonus to
Mr. Holderness. Therefore, in its attempts to deceive its
staff, the Committee succeeded in deceiving the Commission as
well.

Based on the foregoing, the Commission has adequate
information supporting a conclusion that the Committee violated
2 U.S.C. § 434(b)(5)(A). The Office of the General Counsel

therefore recommends that the Commission enter into

pre-probable cause conciliation with the Durenberger ‘94

Volunteer Committee, and Delwyn Olson, as treasurer, as to this
violation.

III. DISCUSSION OF CONCILIATION PROVISIONS AND CIVIL
PENALTY
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IvV.

RECOMMENDATIONS

1.

Enter into conciliation with Senator David F.
Durenberger prior to a finding of probable cause to
believe.

Enter into conciliation with the Durenberger ’94
Volunteer Committee and Delwyn Olson, as treasurer,
prior to a finding of probable cause to

believe.

Approve the attached proposed conciliation agreements
and appropriate letters.

Lawrence M.
General Counsel
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Attachments

Response from Senator Durenberger dated April 17, 1991.
Response from the Committee dated April 17, 1991.
Document from the Senate Ethics Committee dated
January 17, 1991.

Response from the Committee dated November 27, 1991.
Affidavit of Robert Lively.

Copies of twenty checks.

Affidavit of Paul Johnson.

Schedule B filed by the Association.

Proposed conciliation agreement with Senator Durenberger.
Proposed conciliation agreement with the Committee.
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staff Member: Mary Ann Bumgarner




FEDERAL ELECTION COMMISSION

WASHINCTON D C 2040

MEMORANDUM

TO: LAWRENCE M. NOBLE
GENERAL COUNSEL r

/

FROM: MARJORIE W. EMMONS /DONNA ROACH e
COMMISSION SECRETARY

DATE: MAY 1992
SUBJECT: MUR 3227 - GENERAL COUNSEL'S REPORT
DATED MAY 15, 1992.
The above-captioned document was circulated to the

Commission on MONDAY, MAY 18, 1992 11:00 A.M.

Objection(s) have been received from the
Commissioner(s) as indicated by the name(s) checked below:
Commissioner Aikens
Commissioner Elliott
Commissioner McDonald
Commissioner McGarry
Commissioner Potter

Commissioner Thomas

This matter will be placed on the meeting agenda

for TUESDAY . JUNE 2., 1992

Please notify us who will represent your Division before
the Commission on this matter.




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 3227

Durenberger ‘94 Volunteer Committee

)
)
Senator David F. Durenberger; )
)
and Delwyn Olson, as treasurer. )

Anspgll CERTIFICATION

I, Marjorie W. Emmons, Recording Secretary for the
Federal Election Commission executive session on June 16,
1992, do hereby certify that the Commission decided by a
vote of 6-0 to return the May 15, 1992 report on MUR 3227
to the Office of General Counsel for revision of the

conciliation agreements as follows:

Revise the conciliation agreement with
Senator David F. Durenberger

(continued)




Pederal Election Commission
Certification for MUR 3227
June 16, 1992

Revise the conciliation agreement with
the Durenberger '94 Volunteer Committee
and Delwyn Olson, as treasurer

Commissioners Aikens, Elliott, McDonald, McGarry,

Potter, and Thomas voted affirmatively for the decision.

Attest:

Marjorie W. ons
ecretary of the Commission




FEDERAL ELECTION COMMISSION

WASHINGTON, D C 2046}

Augqust 18, 1992

James Hamilton, Esquire
Swidler & Berlin

3000 K Street, N.W.

Suite 300

Wwashington, D.C. 20007-3851

RE: MUR 3227
Senator David F. Durenberger

Dear Mr. Hamilton:

On February 26, 1991, the Federal Election Commission

o found that there is reason to believe your client, Senator
David F. Durenberger, knowingly and willfully violated 2 U.S.C.

= § 441i. At your request, on July 31, 1992, the Commission

- determined to enter into negotiations directed towards reaching

3 a conciliation agreement in settlement of this matter prior to

o~ a finding of probable cause to believe.

0 Enclosed is a conciliation agreement that the Commission
has approved in settlement of this matter. If your client

N agrees with the provisions of the enclosed agreement, please

sign and return it, along with the civil penalty, to the

o Commission. In light of the fact that conciliation
negotiations, prior to a finding of probable cause to believe,
are limited to a maximum of 30 days, you should respond to this
— notification as soon as possible.

M If you have any questions or suggestions for changes in
the agreement, or if you wish to arrange a meeting in
connection with a mutually satisfactory conciliation agreement,
please contact me at (202) 219-3690.

Sincerely,

%@u{ﬁw Wm& —
Mary Anni Bumgarner
Attorney

Enclosure
Conciliation Agreement
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FEDERAL ELECTION COMMISSION

WASHINCTON, D C 2046}

James Hamilton, Esquire
Swidler & Berlin

3000 K Street, N.W.

Suite 300

washington, D.C. 20007-3851

RE: MUR 3227
Durenberger 94 Volunteer
Committee and Delwyn Olson, as
treasurer

Dear Mr. Hamilton:

On February 26, 1991, the Federal Election Commission
found reason to believe that your clients, the Durenberger ’94
volunteer Committee and Delwyn Olson, as treasurer, violated
2 U.S.C. §§ 432(h)(1) and 434(b)(2). 1In addition, on
September 17, 1991, the Commission found reason to believe your
clients violated 2 U.S.C. § 434(b)(5)(A). At your request, on
July 31, 1992, the Commission determined to enter into
negotiations directed towards reaching a conciliation agreement
in settlement of this matter prior to a finding of probable
cause to believe.

Enclosed is a conciliation agreement that the Commission
has approved in settlement of this matter. 1If your clients
agree with the provisions of the enclosed agreement, please
sign and return it, along with the civil penalty, to the
Commigssion. In light of the fact that conciliation
negotiations, prior to a finding of probable cause to believe,
are limited to a maximum of 30 days, you should respond to this
notification as soon as possible.

If you have any questions or suggestions for changes in
the agreement, or if you wish to arrange a meeting in
connection with a mutually satisfactory ccnciliation agreement,
please contact me at (202) 219-3690.

Sincerely,

Y Biomgparsr—

Mary Arnin Bumgarner
Attcrney
Enclosure
Conciliation Agreement




FEDERAL ELECTION COMMISSION

WASHING TOS ) Y

December 10, 1992

Mr. Rick Evans
154 Russell Senate Office Building
washington, D.C. 20510-2301

RE: MUR 3227
Senator Dave Durenberger
Durenberger ‘94 Volunteer
Committee and Delwyn Olson,
as treasurer

Dear Mr. Evans:

As we discussed on September 15, 1992, in order for this
Office to proceed in this matter, we will need signed
designation of counsel forms which indicate that you will be
handling the above-cited matter on behalf of Senator
Durenberger and the Durenberger ’'94 Volunteer Committee and
Delwyn Olson, as treasurer. For your convenience, I have
enclosed blank designation of counsel forms. I would

appreciate if you would subait the completed forms at your
earliest opportunity.

Sincerely,

ﬁi@u’/é#ﬂlﬁnr LN

Mary Ann Bumgarner
Attorney
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SWIDLER & BERLIN
CIRARTIND
5009 K STRINT, V.
SUTTE 30w
WASEENGTON, D.C. 20007-9) 16
) 9444300

January 25, 1993

VIA TELECOPY

Mary Ann Bumgarner, Esq.
Pederal Election Commission
999 E Street, N.W,
Washington, D.C. 20463

Re: Senator David F. Durenberger
Dear Ms. Bumgarner:

This is to confirm that the October 6, 1992, letter to you
from Rick Evans, Senator Durenberger's Adminiatrative Assistant,
sets forth the Senator's position regarding MUR 3227.

Mary Albert and I will continue as the Senator's counsel in
this matter.

Sincerely,

James Hamilton




JAN-26 1993 12:30 an. SWIDLER & BERLIN

SWIDLER & BERLIN
CHARTERD
5098 K STREET, K.Y
SUITS po0
WASHERGTON, D.C. 20097-3136
(07) eé-43%0

January 26, 1993

VIA TELECOPY

Mary Ann Bumgarner, Esq.
Federal EBlection Commission
999 E Street, N.W.
Washington, D.C. 20463

l

Re: Senator David F. Durenberger

Dear Ms. Bumgarner:

This is to conafirm that the October 6, 1992, letter to you
from Rick Evans, Senator Durenberger's Administrative Assistant,
sets forth the positions of the Senator, the Durenberger °'94

Volunteer Committee and its Treasurer, Delwyn Olson, regarding
MUR 3227.

.~
™~N
e
o

Mary Albert and I will continue as counsel for the Senator,
the Volunteer Committee and Mr. Olson in this matter.

E&:cerely,

Jﬁ;es aa-l?ﬁzﬁ"jgl°""‘~\

3 0 4
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MUR # 2927

ADDITIONAL DOCUMENTS WILL BE ADDED TO THIS FILE AS THEY
BECOME AVAILABLE. PLEASE CHECK FOR ADDITIONAL MICROFILM
LOCATIONS.
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FEDERAL ELECTION COMMISSION

NASHINCTON OC J04e)

THE FOLLOWING DOCUMENTATION IS ADDED TO

THE PUBLIC RECORD IN CLOSED MUR 533 !.
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THE READER IS REFERRED TO ADDITIONAL MICROFILM LOCATIONS

FOR THE FOLLOWING DOCUMENTS PERTINENT TO THIS CASE

1. Memo, General Counsel to the Commission, dated
September 22, 1992, Subject: Priority System Report.
See Reel 354, pages 1590-94.

2. Memo, General Counsel to the Commission, dated
April 14, 1993, Subject: Enforcement Priority System.

See Reel 354, pages 1595-1620.

3. Certification of Commission vote, dated April 28, 1993.
See Reel 354, pages 1621-22.

4. General Counsel’s Report, In the Matter of Enforcement
Priority, dated December 3, 1993.
See Reel 354, pages 1623-1740.

5. Certification of Commission vote, dated December 9, 1993.
See Reel 354, pages 1741-1746.
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FEDERAL ELECTION COMMISSION

WASHINGTON DC XH61

The Honorable Richard H. Bryan,
Chairman

United States Senate Select
Committee on Ethics

220 Hart Senate Office Building
Second and Constitution Avenue, NE

Washington, DC 20510-6425

RE: MUR 3227

Dear Chairman Bryan:

This is in reference to the matter involving
Senator David F. Durenberger, the Durenberger '94 Volunteer
Committee and Delwyn Olson, as treasurer, which the Senate
Ethics Committee referred to the Federal Election Commission on
August 8, 1990 and January 17, 1991. On Pebruary 26, 1991, the
Commission found reason to believe that Senator David r.
Durenberger knowingly and willfully violated 2 U.S.C. § 441i.
On that same date, the Commission also found reason to believe
that the Durenberger ‘94 Volunteer Committee and Del Olson,
as treasurer, violated 2 U.S.C. §§ 432(h)(1) and 434(b)(2). 1In
addition, on September 17, 1991, the Commission found reason to
believe the Durenberger ’'94 Volunteer Committee and Del
Olson, as treasurer, violated 2 U.S.C. § 434(b)(5)(A).

After considering the circumstances of this matter, the
Commission has determined to exercise its prosecutorial
discretion and to take no further action against
Senator David F. Durenberger, the Durenberger ’94 Volunteer
Committee and Delwyn Olson, as treasurer. Accordingly, the
Commission closed its file in this matter. This matter will
become a part of the public record within 30 days.

» 30455428085

We appreciate your cooperation in helping the Commission
meet its enforcement responsibilities under the Federal Election
Campaign Act of 1971, as amended. 1If you have any gquestions,




Chairman Bryan
Page 2

please contact Mary Ann Bumgarner, the attorney assigned to this
matter, at (202) 219-3400.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois G. Lerner
Associate General Counsel

Date the Commission voted to close the file: DEC 09 1993
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FEDERAL ELECTION COMMISSION

WASHINGTON DT 20401

James Hamilton, Esquire
Swidler & Berlin

3000 K Street, N.W., Suite 300
Washington, DC 20007-3851

MUR 3227
Senator David F. Durenberger
Durenberger '94 Volunteer
Committee and Delwyn Olson,
as treasurer

Dear Mr. Hamilton:

On Pebruary 26, 1991, your client, Senator David F.
Durenberger, was notified that the Federal Election Commission
had found reason to believe he knowingly and willfully violated
2 U.8.C. § 441i. On that same date, the Commission also found
reason to believe that your clients, the Durenberger ’94
Volunteer Committee and Delwyn Olson, as treasurer, violated
2 U.8.C. §§ 432(h)(1) and 434(b)(2). 1In addition, on
September 17, 1991, the Commission found reason to believe the
Dureaberger ’94 Volunteer Committee and Delwyn Olson, as
treasurer, viclated 2 U.S.C. § 434(b)(5)(A).

After considering the circumstances of this matter, the
Commission has determined to exercise its prosecutorial
discretion and to take no further action against
Senator David F. Durenberger, the Durenberger '94 Volunteer
Committee and Delwyn Olson, as treasurer. Accordingly, the
Commission closed its file in this matter.

93043542507

The Commission reminds Senator Durenberger that he should
take steps to ensure future compliance with all provisions of
the Federal Election Campaign Act of 1971, as amended.

The confidentiality provisions at 2 U.S.C. § 437g(a)(12) no
longer apply and this matter is now public. In addition,
although the complete file must be placed on the public record
within 30 days, this could occur at any time following
certification of the Commission’s vote. If you wish to submit
any factual or legal materials to appear on the public record,
please do so as soon as possible. While the file may be placed
on the public record before receipt of your additional
materials, any permissible submissions will be added to the
public record when they are received.
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Mr. Hamilton
Page 2

If you have any questions, please contact me at
219-3400.

Sincerely,

Mary Ann Bumgarner

Date the Commission voted to close the file: DEC 08 1933




