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August 8, 1990

The Honorable Lee Ann Elliott
Chairman
Federal Election Commission
999 E. St. N.W.Washinoton. D. C. 20463

I

Dear Madam Chairman:

United States Senate Select Comittee on thics Supplemental
Procedural Rule 8(a) provides that whenever the Comttee determines
by majority vote that there is reason to believe that a violation of
law may have occurred, it shall report such possible violation to
the proper state and federal authorities.

Pursuant to this Rule, the thics Co ittee berewith encloses
0for your attention a copy of its Report to the United States Senate

in the investigation of DatoriD d F. Duarebuer. ne
01 enclosures include a copy of the evidence introdaced at, and a
C) transcript of, the Couittee's June 12 and 13, 1990 adjudicatory

hearings, and mranda submitted to the COmittee by counsel for
Senator Durenberger.

C
With best regards,

Chrman Vice Chaiman
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iVESTIAION OF SENATOR DAVID F. U NBM

JULY 20 (1 eiatiY day, JuLY 10k 1M.-OrwWbe ; - -au

Mr. HLFn, from the Select Co--te an Ethics,
submited the following

REPORT

(To &COinY S& ROL 3111

The Seectm Committee on Ethics, having consird an oiia
Remutln, eport favorably thereon andrcmedeta h

Pwusmt to Article L Section 5, Cause, 2 of the united State
Cihttio, SRes. 3388(88th Canpos). as Mendd and Ruil. 5(t)

ao of tim COMMMitfe.e's Supeetr cdrlRuhes the Sehect
Comiteeon Eth ics mam heReport in inppu t of its reowm-

-%.. madaionto the Senate that Senato Tharnhek--mr be dnucd
L Psociaa. Humoa

On ~mhr IT, 198& the CainItseerced a cmianC4 41111ms A k M Dvduu i from 39 ~ue df the Mhk-
on@ Bar. ?be milant alleqe ta thensTa bd YI UMd
SI oft~ be had with a pu Mbr lanim Prin l mmo> - " wrd ote esarhrr se on odrm 31 8M
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~ee ataff attrny U4d7te thePrlbr
wia the dnc oftheevigmosfo h

Iaat mOf the General Mea m m a"nt~e ree Ivnr -i by Senator- Puerinp r- 'w
to te Cm~t~es equat.Submom~r imsd and rewdo

-wo obtained fro the publisher and others. AtOMMMYdient pivi-bee were waived by the Senator and the pbheand secinu
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and tstimony were provided by attorneys for the Senator and the
publisher.

The committee staff reported the results on the Preliminary In-
quiry on June 19, 1969. On the basis of that report the Committee
unanimously concluded on August 3, 1989 that the evidence provid-
ed "ram to believe' that pinable violations within the Commit-
tee's jurisdiciOn may have occurred. The also retained
Special CounseL Robert S. Bennett, to assist, in codcigan lii-
tial Review.

Following his August 3, 1989 desigmation as Special Counsel, Mr.
Bennett conducted an extensive examination into the facts. Sena-
tor Dr eger appeared personally before the Committee on Feb.
ruary M8 190. On February 6, 199 and February 20, 1990 Special
Counsel submitted report on the Initial Review.

On February 22, 1990. the Committee determined that there was
"substantial credible evidence which provided substantia cause" to
conclude that there were possible violations of law or Senate Rules
within the Committee's jurisdiction, or that there was possible con-
duct which may reflect upon the Senate. Accordingly, the Commit-
tee voted nanimously to conduct an Investigation pursuant to

Committee Rule 5. Senator Durenberger was promptly notified of
the Committee's decision. By letter dated March 1. 1990. pursuant
to Committee Rule 5(c), the Senator was formally notified of this
decision and was provided with a description of the evidence. The
Committee's Resolution and letter are attached as Appendix A to
this Report

Specificaly, the Committee resolved that there was substantial
credible evidence providing substantial cause for the Committee to
conclude that violations within the Committee' jurisdiction may
have occurred, as foilows:

1. Senator Dur-b-e may have violated the honoraria limits
stablished by 2 uS.C. 31-1 and 2 US.C. 441i by accepting pay-

ments in exe@ of such limits asconderation for speeches or ap-
pearaI during calendar years 1985 and 1986.

2. Senator Dureberge my have violated the provsons of
Senate Rule 34 M 8thi in Government Act of 1918, as amend-
ed) by failing to remor in his financial disclosure reports for calen-
dar years 1965 and 1966 the ptance of reimbursement for the
necessry 1expa-nses of travel undrtake in concinwith ap-

paacsrelated to Piranha Preow.
3. Senator Durenberer may have converted a campaig contri-

bution to personal ue in violation of Senate Rule 38, paragraph 2.
and may have fadled to rort and deposit a campaign contribution
in violation of Section 3bX2) of the Federal Electio Campaig
Act and FECI lans by transferring to Piranha Pre Inc. a
5,000 check otto "Durenberger for U.S. Senate."

4. Senatoir Durenberger may have violated 40 U.S.C. 193d and
the Senate Rules mmitts tion prohibiting the commer-
cial use of Senate sp , when he was paid an honorarium or other
fee for six a3mesnce5 in Senate controlled space subject to the
statutory prohibition.

5. Senator Durenberger may have accepted gifts of ground trans-
portation (limousine service) in the Boston area in violation of the

TTW' 2-



Sue.Gifts Rule (35) during 1966 aid 1966, inlc*~dSWt
pm al travel to Caoncor MmIchwsnt.'

In December 1 I. new Is cocrning Senar r -• , d -aa-- ww i

M t ihnneo pri. onlowing the pubicatl of thM

rrt.the Cm iteunanimusy voted to initiate a Prolul.
nary inquiry c ceing the condominium matter. and so nod 7'

the Senator.
Specia Counsel submitted his Final Report on thePrlm y

Inq ry into the condominium matter on My ., 1"9. a ._.e.

the Committee unanimousl determined that there was wMht.
tial credible evidence provding substntial cause, to conde that
thel redwssibl impoe conduct Which may reflect upo the _

Senate by. Senatr Durenb erIeOr. Map& - -at- o
Senate Rules within the Committee S juriadictiOn.

specifically the committee resolved on May 9. 1990 that ther
wsrs tntil credible evidence providing substantial cause for

the Committee to conclude that violations within the Committe's

jurisdiction may have occurred. as follows:

Senator Durenberger may have abused his United States
Senate Office and misused United States Senate funds

through a pattern of improper conduct which has brought
discredit upon the United States Senate. Such conduct

may have incuded the submission of misleading travel re-
imbursement vouchers to the Senate Disbursing Ofice., the

misrepresentation of the ownership of the p rtfor

which he was claiming lodging reimbursement and the
backdating of real estate transactions and certain doca

mentation relating to those transactions.
Senator Durenberger also may have violated certain pro-

visions of the Ethics in Government Act relatig to the ad-

ministration of his qualified blind trust, JAclu tho
provision relating to Communitin r te ust
and its mets.

Senator Durenberger was notified of the Committe's dedlom
0 immediatly thereafter. Pursuant to Committee Rule &(c)6 th Ssaw

ator was formally advised of this action by letter dated May 14.

C) 1990. The Committees Reolution and letter are appeedd herto
s Appendix B.

The m on May 9, 1M da tbe
condominium matter also would be the sub*t of In aMm m.

The Committee further announced thaatg
scheduled to begin on June 12, 1990 would meta
under Investigation. On May 16, 1990, the Committe hsid fur-
ther argument from the Senator's ounsel. and on May 17, 199
S Senator Durenberger mgan appeared before the Con to pM

vide information and respond to questions.

m~A thu t= dS Co anwmaUm - - -5i,* I i n putmm a t two Sm sf ia emmmm m* the imwm's bmo,,. ....a o

am w wm hur.nm =t m at wv_ --.- an= ammm so m tbe
tu' ss maim atpvm m mEu m 5mmm pw a, m...,.-.-.m
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Because the luvestigi rji to both the Piurna Pr
and u n m mWte s v o With poosble dholpli

-to gis Senator Doreshrer the headlon
un12 and June 19 0 were coqndcd e. "4jdm y hear-

tapI pursuant to the Committe's Supeetl Rrce u le 6
(c), and the procedure specified in-Rle 6(j) wee te for
lowed.y&, ee whefl

Senator Durenber we acorded ail the rgh and ri s
guaranteed to a repedet under Ru.I 6, rlht to

and examine I s of his own chi a examine
other witnemes. In this came, the Comt uubpenmd all twenty.
five potential witnessee dentified by Senato Duenerer well
as those thirty-two witnesses named by SpcWial ConL At the
eln of opening stateaments in the hearing Senator Durenberger

waived his rght to call and question witWose. to testify a awit-
ne., to have r earingek to cross ezamie witnesses previous-

.2 ly identified by Special Counsel from whom affidavits had been ob-
tai_,ed, and any other due proce rights provided by the Commit-
tee's Rules. The Senator, through counsel, rqueted that the Com-
mittee decide the case upon the written record contained in his and
Special Counsel's exhibits 2

H. EvmuDcz GATHmm Dy SpecAL CoUNs Dumao T=
CoxwTrzus PDOCEX GO

The evidence gathered by Special Counel and introduced at the
hearing in this matter coistd larg!y of maeia produced vol.
untarily to the Comittee by Senatr Dun , tub-
poenaed from third part"es and witness affdaFiM. T I vdnce s

sumaried n etal i th Rport of Special CounseL The Com-
mittee acipts the finding of Seia Cousl and by unanimousconnt adopts the R o Special Caunsd which i i tedherin and attached int. s Andix C.

Generally, the ev e sos that in the fan of 14,piranha
Pres pubIed SenIao DWzebWerw' firs book, a collection of
waep n national dhb.. and suity i e entitled

N.' Nmiahat In4 Arilnfm16 Piranha Pe
=-owed a second book by the Senator, a colleton of speeches on

In early 1-SowedorL an agreement
with Piranha Press purt ho a be mob 11a earance
bet aroush UM samCmmlhm m and other 'am the

z in 198 mid IN* =ml pr imadon of de boL Ihe spon-sormn rgnut. paid Pirnh Pres a be, between
and00 = M5O Plu t ave p es, for theswer-

ance. Pursuant to its MWnn With the Seator Pir n mars
then Paid Senator DuUrMbuys $100,000 in quarterly payments
during thetwo year pod gat

The evidence dennrtsthat the arran" men between Sea-
tor Dunberger and Piranha P. was not a good fA book pub-

1PAiW a ONMvr he rO maw gw Bk& ma DWdr I.nm 'mos WfurMu,
UO. 'dm~guimu Cp bI M~b a -ii~n mm - -- a =§upM mne.. dh
Cin9. - am *unm ~ bmuI ma n



gor prmoonal contrat kwas instead a mea of mo.
wrU into "s uda income" fe which would otherwise
been treated M subject to 2 US.C. 131-1 and 2 U.C.

"Ii Mw 'b evidence ftrther deminotrae that the Pin IW
f ht was not to promote the ' em a

g sl but was rather to permt the Senator to awn
fee for n _p ig e amnts Over the two year term d the ar-

ranemetthe snators prmtAl appances
proimately s24.300 in speaking fe ; contrast,
earned only appr aly $15,5 in book sales during that saI
time period.

The evidence further reveals that the Senator's Piranha Pre
s c appear uniformly to have been the result of invitatiou
extended to the Senator in his capacity as a United States Senator
to deliver what would otherwise have been treated as traditional
honoraria speeches. None was the result of invitations to the Sena- L
tor to speak about or promote his books, nor were any initiated by
Piranha Pree.

The evidence also shows that. at the Senator's direction, his staff
forwarded to the publisher a number of honoraria speech invita-
tions to be handled instead as Piranha Press appearances. In addi-
tion, throughout the term of his agreement with Piranha Prem,
Senator Durenberger personally designated as Piranha Pres al-
pearances what were in reality honoraria appearances.

The evidence gathered by Special Counsel reflects that Senator
Durenberger did not mention either his books or his pbihr
during a great many of his Piranha Press apperc .Oftn in
those instances when he did mention his books, his only reference
was extremely brief or was belittling of the book's contents. The
ev idence further demonstrate that on several ocmos r
before which the Senator made "promotional appearances wMe

"-- told that it would not be necemary to display the SMAto's bake
at his -pperance. Moreover, Senator Durenberger made a number
of promotional apparans" before health care groups well in ad-

CO vance of the publication of his book on health care-at the tim.
his only pshed book was a collection of "white papers on a .
timnl defenses.'Thevidence further reflects that the 8m-
tor's Piranha Press speeche were ile in sub e
from his traditional orariaperane

appoxiatly twenty-threei on SenatorDuahrr
ske at an event addressed by other Members of CM W hl
the other Members treated these ap--no as tradonawl
raria evmts, and reported fees reivW as hono a Senaor

C Durenberger treated them apperance s Piranha Pr "promn.
tional appearances."

The evidence also shows that on several different oammos.
members of the Senator's staff or a rer ntative of Piranha Prs
insisted that a group before which the Senator was to a pay a
fee in ecess of 000 for the Senator's appearance. Often, the fee
charged was as high $5O.3

3 'Stma 44h d the led mI 0- Ce -P Act t2 U SC. f 441i) prio the anspm
a( omrwa of -mtom 82. SOU fo awb gpsec or articl.
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TW evidence reflects tapymor thesepromois tiOpa0es" by the Senator ticly wes made directly to Piaa
twenyajao~osm5 awi~ng organiainPaid Senator Duren.. roerect ttotaing aw-nately $56,000, were ted into the Piranha Pe bncount. Twenty-one of them checks reflectd Senator Durenberger spersonal enoM ement to Piranha Prome

Prior to any services under his agreemet with Pira-nha Press Senato nbege th h consl requested and re-ceive an advisory opion rom. the d e Election CommisonFEC") statng that income paid to him from the publisher woulde c nered a "stipend rather than "honoraria." The evidencereflects that the request for this opini~on did not fully disclos, oraccurately reflec the terms of the Senator's arrangement with Pi-ranha. and in fact was highly misleading. Specifically. the requestdid not state that the groups before which the Senator would speakwould pay a fee to Pimnha Press for his appearance. The requestalso did not reflect that the Senator's appearances would be theresult of invitations to deliver traditional 'honoraria" speeches ex-tended to him in his capacity as a United States Senator.The evidence further reflects that in 1985 and 1986 the Senatorfailed to timely report his receipt of travel expense reimbursementfrom forty-three organizations before which he made Piranha Pressand Boston area appearances.4 In addition, on six separate occa-sions in 1985. Senator Durnrger made Piranha Pre appear-anon in United States Capitol and Senate rooms. The sponsoringorniations paid Piranha Press (em ranging from $250 to $2,00for them appemarances.
In additioi, on December 5, 1986 Senator Durenberr addressedthe annual meeting of the Pathology Practice Aociation. In con-nection with this appearance, the Aciation's federal politicalaction mmitmt sent a check to the Senator's official campaignommitte in the amount of $5,000, payable to "Durenberger forUS. Smat. This cm contribution was deposited into thePiaha Press acount, r which the Senator was paid by Pira-nha Prom for his "pomFotional apperanc=."
As to Senator Durenberger's travel in the Boston metropolitanarea. the ei ethat in 1985 the Senator began tohaver ar meetin or en l reasons with Dr.Archodid in Concord, Memausmfts On eleve occasions in196 and 1966 the Senator traveled to Boston to amee with Dr. Ni-ch in Concord, and later met with a business or other group inthe Bostion area. On fiV adiioa -so in 196 the Senattortaveled to Boston solely in oider to mot with Dr. Nkholi in Con.cord and did not mest with tp of any busness or or-ganatin Typically, the Sentor travelled from Boston to Con-cord. and returned to Boton by rented limom i. The evidenceshws that the cost of this and certain other limousine travel unre-lat to oiial businem in the Boston area was paid by various

'.a J V17. lIMs. Sem. uiu l~mbe m ud Fimmi Dwkn R P. for the
an aike 7m"M bw e id.i o IusftudW-W wwot As of do die a te o ths M ewu.Seaobws ~edho reom um ~ %eW oi for
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tbueinsm or organintions with a direct intermt in e lt
within the meaning of Senate Rule 35.

Ragrling the codminium matter, the evidence reflect that in
1979, Senar Durenber pur d a onea doom cMdominiutm
w Minapoli, Mineoa in which he then stayed during hki ta-
els to that city. Senator Durenberpr has represnted that ehtve fr
,July 26. 18. he g- a pa nhip with Roger Schieer the
owner of the condominium unit located directly above his. T Sea-
ator and Mr. Scherer each contributed their respective codarn-
um units to this entity. Between August 1983 and March 31, 1967,
Senator Durenberger rented his condominium from the partner-
ship at a per diem rate of $65. Senator Durenberger claimed and
,eceived reimbursement from the United States Senate for his
stay in the unit.

e evidence demonstrates that the partnership entity was cre-
ated as a means of permitting Senator Durenberger to claim reim-
bursement from the Senate for the cost of renting his condominium

=uut. and that Senator Durenberger knowingly participated in the
backdating of the partnership transaction in order to justify his re-
uests for Senate reimbursements. The evidence furtr reflects

t at the partnership entity itself was not conceived until the fall of
.983. The documents memoria the creation of the partner-
ship, and the transfer of the condominium to the partnership, were
not created or executed until early 1984.

Even after the formal creation of the partnership. the Senator
held a si nificant ownership interest in the unit. The evidence re- -'

flects that with the Senator's knowledge and authorization the
name of the partnership was changed from the "Dureinberger-
Scherer Partnership" to the '703-603 Amociation." As a result. the
Senator's ownership interest in the condominium w consled
from the Senate Disbrng Office.s

The evidence also reflects that in June 1985. the Senator deled
C, the condominium to a blind trust, established pursuant to the

Ethis in Government Act, and approved by this Committ in Feb
ruary 1986. Thereafter, the Senator continued to be an actiu pm-
ticipant in the management of this trust sot. The evIds= M-
flects that Senator Durenberger repesdly cohslted the in
concerning the ondominiumthat he

s egtt the s of the unit to the nd ndnt Seric tip -
ny ,"ISC"). In addition. Senator Durenbere M peridica

- and received financial information regarding t u holig.
The evidence also reflects that in June 1987. fowing the termi-

nation of the partnership, Senator Durenberger's attorne i-
formed him that he could not opine that the Senator's faofrr Senate reimbursements for the period from 1983 throughMah

1987 were proper. Senator Dung failed to take any action at
that time to determine the prortei of those reimburse-menits. Senator Durenberger did not undertake such action until

1989. when various prs reports questioned them
The evidence demon-strates that following the termination of thepartnership on March 31, 1987, Senator Durnnberger structured a

We aio ao* that SeOea D-umbuqw dad am dCneW w uunup aim ad W*
?Ierskzp a ho Funanciai DM"Ie Repn.

i,-- pqik~



purproted sle of the condominium unit to MSC, a Minnota bul-
neeoped by Paul er the Senator's petiomal hmd fi

18Capaign Manar.1::: to Mr Oiwvwr b Mid
not have entered into this transaction were itsotmathe s'sW
agreement to rent the c- omA-inium from [SC, which bth
uaderstood would be fnaned at least in part through Senate Ib.
brsements.
The evidence reflects that the cndominium a to C wasstructured to be "effective" April 1, 1987. The documntatio

duced to the Committee in this matter, however, e tat
ISC was not identified as a potential urchaer until the nmme,
of 1987, several months after the purported effective date of the
sale. The evidence further demonstrates that the sale was made
retroactive to April 1. 1987 in order to justify the Senator's claim
of Senate per diem lodging reimbursement for his condominium
stays back to that date. The documentation in this matter also re-
flects that the Senator and Mr. Overgaard agreed that ISC would
reconvey the property to the Senator on demand.

The evidence shows that in December 1987. ISC generated in-
voices for the Senator's stays in the condominium for the pIriod
from April to October 1987. Based on these newly created invoiem,
in December 1987 the Senator claimed Senate reimbmn t for
the post lodgIng csta

The evidence also shows that the lease agreement between the
parties, pursuant to which Senator Durenberger was rentinW the
proptfrom ISC, was not signed by the Senator unti A 1-I8.

thou Overga repeatedly requested cmlt m-
tation of the transction tt 1988 and 1989, the tr
agreement memorializing the terms of the sale, the deed and the
r real skate documents were not delivered to Mr.
until October 1989. The evidence further d.a. tsdo that the
Senator's lawyer delayed in completin this paprwork bemm of
the Senator's own dizmtition with the of tem o the
transction. Moreover, because the necessary -ato w
never Mold with the county Registrar of Ttles, as of the bdIon
of the Committee's in this matter ISC stil did -t bold
k l title to the property

Inaly, the evidence in this mAtter reflects that Smator Duma-
buger claimed and receiv Senate reimbuememmnt for his COed
minim lodging cost. on a fairly regular monthly b bel in
February 1988 and November 1989. During this p od .be
made only nine lump sum rental payments to ISC. SentoM B[an.-
berger therefore had the use of Senate reimnremnt fude for
substantial periods of tme.

[U. SNAToS D4u UoGz's RipoNsz To SpociAL CouNe.'
EvnDENCE

The evidence introduced by Senator Durenberge during the
hearing in this matter consisted largely of documents also marked
as exhibits by Special Counsel, and affidavits from former staff
members and witneeses to the condominium taaction.

At the hearing, both Senator Durenberger and his couMl ad-
dressed the Committee. Senator Durenberger through his counel

)TMLWn 2-
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a tdmitte that mistakes weremAndthat there have baen vioa
of ruls The Senator's couniel asserted. however. that the

Senatoratd throughout in good faith and upon. c law
Yore and other advisors, that any mistakes orvoain eethe
reult of the Senator having been inattentive and unwise, and tha
the Senator had no intent to violate the rules.
As evidence that he acted in good faith in entering into his ar-

rangement with Piranha Prem,' Senator Durenb mphaisd
that he obtaind an advisory n from the FEC approviN the
arrangement and concludinq that te income to him from the pub.
isher would be a "stipend.' not honoraria. Senator Durnbager

further asserted that he also asked Ethics Committee staff about
the arrangement with his publisher and was told that there was no
problem. if the FEC approved.

The Senator's counsel asserted that Senator Durenberger relied
unon his personal attorney, Michael Mahoney, to insure that the
FtC opinion request included all relevant facts. He further asert-
ed that the Senator relied upon Mr. Mahoney to insure that the
Piranha Press arrangement complied with applicable laws and
rules.

Senator Durenberger's counsel stated that the Senator proceeded
in good faith in implementing his arrangement with Piranha Pr.
He noted that Senator Durenberger sought and received confirma-
tion from Michael Mahoney that the FEC opinion contemplated
the referral to Piranha Press of routine speaking requests made to
his Senate office.

Senator Durenberer's counsel acknowledged that the Senator
'0 did not "promote" his books or his publisher at all of the Piranha

Pron appearancs. He asserted. however, that Senator Durea-
Imr believed that he fulfilled his obligations under the contrawt
witf Piranha Press. whether or not he explicitly promoted his

- books or the publisher, so that income from : held unr
the awspm of his publisher was covered~ = V-s' ar-
range-1ment. Counsel also noted that th U;lsher neverm the

ezactly what he should do to promote his books or com-
COplaid about his presnta-tions. Therefore. the Senator belieed

thtbe was justified in thinking that a good speec or app ea
014 befoe an audience promoted his publisher and his books, even if

neher wee mentioned
As further evidence of his belief that his Piranha Prs incme

was a "stipend" and that he was proceeding in good faith. Senator
Du berger and his counsel noted that there wam neve an at-
tempt to conceal the Senator's income from the Piranha Prmes a-

e t, and that he disclosed it on his calendar year 196 and
196 Financial Disclosure forms. The Senator and his couul tur-
ther noted that, during the implementation phase of the Piranha
Pres arrangement the Senator described his arrangemet to sev-
eral other Senators as a legitimate way of earning income not sub-
ject to the honorarium limits. The Senator's counsel argusd that
the Senator would not have done so had he believed that the ar-
rangement was in any way unethical or imp er.

Senator Duenmerger's counsel submitted that the Senator's fail-
ure to disclose the travel reimbursements received in con-cAt

with the Piranha Press and Boston area appearances was due

/
/

E

- - w- - 7 -' -

AfUAIAW 2.

CP&Ai I Nz
- ~-- ~

4'.

v



* 10.
sy to the overight of his la=w~vr and members of his slofmWere this matter for Furtheri
of his technical" violation, Senator Durbe ------ports. T7hus, the Senator's counsel argued, no sanction for this ms&take in& reporting is required.As to the handling of the campaign contribmui from the psitiCal action committee of the Pathology Pralctice meoja~ inssDurenbMr's counsel assrted that the Senator likely am wor knew of this check, that Piranha Press should have a somefurther inquiry upon receiving the check but did not, aOd that itwould be inappon 'te to impose a unto ne hm&IRegarding e services received in wi hisvisit. to Concord, Masachusetts, the Senator through counie ac-knowledgel violations of Senate Rule 35. His counsel -ertd how-ever, that the Senator did not discover how expensive the one ofthese limousines was until this investigation began. Furthermwe,the Senator's counsel stated that on many of the occasiom whenthe Senator received such service it facilitated his attendance at anappearance which had brought him to Boston. The Senator's coun-sel therefore contended that a harsh sanction is not appropriate.Senator Durenberger's counsel argued that the Senator's six Pi.ranha Press speeches made in U.S. Capitol facilities in 1985 did notviolate the law, that the Rules Committee had not specialy pro.hibited speaking for a fee in these rooms, and that it would therefore be inappropriate to sanction the Senator for this conduct.As to the condominium matter, Senator Durenberger stated thathe soght reimbursement for staying in the Minneapolis ceadmain.mm in good faith reliance upon the advice of his lawyers and Otheradvisor. Moreover, Senator Durenberger stated that his relianeupon his lawyers and advisors demonstrates his comnitmmt toconduct himself in compliance with the rules.Specifically, Senator Durenberger noted that he was ad ise nDecember 1983 by Randall Johnson that he could claim jw diomreimbursement from the Senate for his condominium stasH.e abopointed to a memorandum from a member of his Senate OMM . Madvising him that the arragement had been discussed wt thestaffs of the Senate Rules Committee and Senate Ethics COmmit-tee. Fi Y, the Senator noted that attorneys Richard LanissDonald Latfimore, Michael Mahoney and David Stemigart all einvolved in advising him on various aspects of the part ar-rangement.
Senator Durenberger's counsel also asserted that the Sesatrand Roger Scherer agreed to place their respective condominumsinto some form of "joint business venture" as of July 28, 1965, andthat the documents which were later created and signed mesrely re-flected tho historical date of that understanding.Regarding the collection of Senate reimbursement after the ter-mination Of the partnership, the Senator stated through counsel asdid Mr. Overgasrd in his affidavit, that Mr. OverguR had anedin late 1986 to buy the condominium. Although the sale initiallywas to be effective as of Jan 1,t1987, because the attorny

were slow to dissolve the partn ersip i could not be maduntil April 1, 1987.

....



Mr. Ovpwd and Mr. Ma stated in affidavits
by do Senator that the Senato agretmnt with n cw
Gadnof a Contract for Deed. The Senators coned

a tt--ns haure to Ow. the donts)in a t~ly the
&0e 001 ma% afe the April 1,- 1987 "effetive"v daUos tesle h
Soest aisotd that he relied not only upon the adise of his
peuesal attore Michael Mahoney, in clamng rmh uhs€nst
WINr April 1, 1957, but also upon the advice of D*OW

ini stra tive Anssant at that time and a fomer h
United States Attorney.

As to his conduct in connectnion with his Qualified Mind Wtm,
the Senator through counsel admitted to violations of the Nt. In
Government Act. The Senator's counsel stated howevr, that Mr.
Mahoney (the Senator's trustee and attorney) never advisedl the
Senator that he should refrain from any involemn in this real
estate sale and that. in fact, Mr. Mhoney conslted with him
about the sale. The Senator's counsel acknowleOdged that the cno

In m w a not an a asset orp--lacementi
trust, because the nature ofthe assest and its continued use defied
any notion that the Senator would not have knledg of it

IV. FnmiN4e or noU COWMMRT=E

The C makes the following finie rusp9 i the m
ten which are the ubject of the Committee's Investigation.

Senator Durenberger did ot poce in f t inn
hsarngement wih Piah Prs and in obtaining an adv

non from the FEC. Athough the Sno' arraigeme
PanaPres was itently different from a ustomary ah~p

limber a m, t facts which would clearly demoa the
d in were notincluded in the FEC Quet

'The Committee further finds that Senator D r owres ar-
ragmnt with Piranha Pret was nipy a 0-1-1-a to eade&

the tatrylimitations on hooai.and that the meniss pid
forth Snor' s Piranha Pres apearanceby the spnon or.I

I Valo were inI reality hooara TheComite han ceftnde
that none, of Senator Drneger's 113 "
Piranha Pir pFees w"niU~ throug the -ooe
nor were any the resut of reuests for the Setr to apw to
Vprumete his book or publishe. Instead. eeub of the Semater's PI-
ra Prest per~ resulted fromn routine hmnI ar'"

stswad totheSenator persoal or througthhk

Senator Debeger did not poceed in&o fith inImlen
ing his arranmet with ~ f Piah rs.TeCm itte h md
no evidece tht the Senator maeany credible effot to PNOeI
either his book(s) or the Publisher at his Piranha PIes Wap
anesw At the Senator's direction, speaking ivitain wblm -W
aceptd as honoraria events nirto the essec at the sumasee

arrngeentwith Piranha were treated as "pntrl
aperneand the mone wan treated se a 66end"f w0 in

fat it wan "honoraria" incom. The Commte tat Semakor
Dureberg r eonally dspae routine honoraria speaking in-

vitations ~ ~ ~ ~ ~ ~ 11 aPinhPrs'pmoinlaprnc." For -u

4TfrwTq2
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Pe inoeely appearance, the Senator ---ang the evet-a
umn apparanwe, made no mention of book or pUMA.er during the ap-arance, and pesnally requested that the @

pay his appearance fee to Piranha Press.
Commtteefinds that Senator Durenberger faled to disclose

the r'Me pt Of certain reimbursements for trip during aceadar
year 1985 and 1986 in connection with the Piranha Prs arrqs
ment and his Boston ares appearances. The disclosure reqw t
for travel reimbursements is well known to Members In this
regard, the Committee notes that while Senator Durenberge re-
ported reimbursements paid to him in connection with his honorar-
ium appearances, reimbursements received from certain group
which sponsored Piranha Press and Boston area appearances were
omitted from his Financial Disclosure Reports.

The Committee further finds that Senator Durenberger kn i-
ly accepted gifts of limousine service between Boston and Concord,
Massachusetts and in the Boston area in connection with certain
trips to Boston during 1985 and 1986. The Senator knew that the
trips to Concord were to conduct personal business, and that the
limousine service was not a "necessary expense" of any appmerance
he was making. The Senator knew or should have known that the
groups providing the limousine service had a direct interest in leg-
islation before Congress and that the value of the limousine srvice
exceeded the limits established by the Senate Gifts Rule.

In connection with Senator Durenberger's 1985 a r
before the Pathology Practice Association, the Committee
that the Association s political action committee paid to the Sees-
tor's reelection committee a $5,000 campaign contribution in the
form of a check made out to "Durenberger for US. Sena". The
check was deposited into the account of the Senator's pubfiso, P-
ranha Press. The Committee concludes that this campaign cowl-
bution was converted to Senator Durenberger's personal use in vio-
lation of Senate Rule 38, paragraph 2.

In light of these factual findings and based upon the evlIin
before it, the Committee has unanimously concluded as M ss
with respect to the violations as noticed in the Commit' Reso
tion of February 22, 1990:

1. Senator Durnbeaer violated the honoraria limits
by 2 US.C. 131-1 and 2 US.C. 44 1i by accepting payumm tin
excess of such limits as consideration for 113 speeches or appear-
ances during calendar years 1985 and 1986.

2. Senator Durenberger violated the proviMons of Senate Rule 84
(The Ethics in Government Act of 1978, as amended) by famn to
report on his Financial Disclosure Reports for calendar Yai 86
and 1986 th acceptance of reimbursement from forty-three orani-
rations for te nessary expenses of certain travel connected with
Piranha Press and Boston area appearances.

3. A campaign contribution was converted to Senator Duren-
berger's personal use in violation of Senate Rule 38, paragrapb 2v
b transferrigto Piranha Press a $5,000 check made out toD gr for U.S. Senate."

4. Senator Durenberger accepted gifts of ground transprain
(limousine service) in the Boston area in violation of the Smats
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Rule 35 during9 and 1986. in connection with personal tave to

Cascod MssmbusstG
As to the cmdominium transactiona, the Committee fbmn ta

senator Drenepr.aprnesi arne nt wt p
Scherer wan conceived anotrcud solel ai a me~~to
enable Senator Durenberger to claim Senate r ma or
overnight sta.y in his condom ,nium thereby effectively afnr-
ring to the United State Sete and the American taxpayerth
cost of maintaining what was easentially his personal Minnapol
residence.

The Committee further finds that Senator Durenberger knowing-
ly participated in the backdating of this transaction. andthat he
knowingly participated in changing the name of the pater.p
from the 'Durenberger'Scherer Partnership" to '703/603 Asocia-
tion." The clear effect of this name change was to conceal Senator
Durenberger's ownership interest in the condominium from the
Senate Disbursing Office.

The Committee further finds that Senator Durenberger subse
quently structured a purported sale of the condominium to [SC.
and knowingly participated in the backdating of that
in order to justify claims for Senate per diem lodging reimse
ments. The Committee finds that Mr. Overgaard of ISC was in-
duced to purchase the condominium by the Senator's ga t to
rent the unit a sutficient number of days to pay all c cated
with the unit. Senator Durenberger entered into this at

C:) with the express understanding tht such rent would be fnne
Imply by Senate per diem reimbursement payments. The Cmm
tee als that Senator Durenberger was in effect only temp.
rarily "parking'" the condominium with ISC.

The omittee further finds that in late 1987. SenaWt Dren-
berge directed the submission to the Senate Disbuirig OfFce of
vouchers, supported by backdated invoices from claiming
Senate reimbursement for his stays in the condominium dhri the /"t

CO from April to June 1987. when he was the true o u

0 , ml y, the Committee finds that after the condominium was
placed in the Senator's Qualified Blind Trust. Senatorc was aware on a continuing basis of the status of the
trust asset, was an active and knowing participant in th mess-
ment of this asset. and repeatedly consulted with his t rn -m

rdinw the asset.
Finall. the Committee finds that Senator Dueber did en-

counter severe emotional strain from events in his per a l.
The Committee further rinds that the severe emotional and Uw-
matic events in the Senator's personal life impaired his .i
The Committee finds that these factors do not excusethe eMer's
conduct.

In light of thes factual findings and based upon the evience
before it. as to the violations noticed in the Committee's Resolutin
dated May 9. 1990. the Committee has unaimously concluded that

on ameam wit te wmm-- d SomAoo CoursL th Caini ho mmnd"
that it wti Acommenmd in amn the bo v diohe Smaour . of U S Siism end Cp
faetht.4 UM 1965 for fe.wuig Pimrmeh Pri apnpermew
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Seatr urnbrgrabued his United StaNe 8809 A
misued United Stats no fundst athrogh of
codc wo hch be Fouh dI.nt Uponth _

en a te r s t of his po m i t Ui ne a a t o ur h a to 6
honed cmm rIawith the Senate And its

cam and Trust eury mbodie an nt.o t 1omm
ceal reeat .7uUtoAeCoi~ oceesta eao

Vjo~~j&V~j~f,,ruinin
dioenbeeo oaTe his pi ersol i n cncti it is .U..w

~~~ , of sbueenafrsai nacoDmium whchwan en

tionto the public should not be te to his ersona ft.
ancial iterts thne Cammittee find that th" occurred heei .
TMe Committee further concludes that Senator
knownglycommunicated and corepode wit thea-

. ,.2,,,,,,,.,.uwith th Durmss of.L

Qualified Blind Trust from February 1986 until Duscember 1969 in
ition of The Ethics in Government Act, specificaly 2 U&C

7OtheX3 CXvi), 2 USC. 1 7BeX3CXvii), and 2 U.S.C.
o7O2(eX6XB).

V. RCMMNDATIONS A"DRK3L

A. Rne ommendation of Denowscemmet

Based on the fidings specified above, the Cammtt. hareby rec-
omend that the Senatepree to the followingR _

Riohnd T hat the conduct of Sa lw Mi"
connc tio w is arendme t w Piranha Prowm his
f ar to repo receipt travel e .peme in oeo
with his P oa Prtm and oston are a IW his

stutr of eal esef trmpM ii r ofvl

Senatvim on

Ceptance; W %t -&a Ao fhlomih wh iehalp ai an the convenmon on I a
to his pesnlme. hen bee;. -- and hiss
bInught the Senate into disluna a -bea WO ;_

That Senator Thmnbargw
93ed in conduct which w in ~ of Aft"St ena

Sente tan a n ccpal norms ofeddoofe con-

That Seator Du9bs' conduct was clearl and urn-

eIZa b.r&re pursuant toArticle 1, Sectio 6. CI

of the United States COWnstto' n meRslt

(1) oucdby the United StatsS Senate;
(2) referre to the Republican Party Confeence for
attnIon and
(3) directed to reimburse $29.050Opum WInet to thle

Sqal n ogy ocaiiswt which he enno
afllalio WWles sat adfederal - -I

ously paid on that amount, in encese hoai



prorerly retained d * 1965 and 196 such iay
meats, to be made at the regular intervals overth
balance of his United State Senate term

. Rxommendation Regwding Snate Rules

Pursuant to Supplemntary Rule 9(c) the Committee rwaco-
mends the following changes in Senate Rules and polkces.

The Committe's investigation raleI much unceinty ar-
rounding the interprbeation of 40 USC. I M93d. and the Commttee
on Rules and Administration's "Policy for Use of Senate Rams,
The Rmaell Rotunda and Courtyard. and TIe Hart Atrium" To
pod clear and unequivocal guiance for the future, the Commit-
te recommends that the Rule Committ's Policy be ameded to
expressly provide that "honorarium" and other "fe.sanif' ap-
pearances or speeches are prohibited in Senate controlled space.

C Reporting to the Federal Election Commission and the
Department of Juatwe

Pursuant to Rule 8(a) of the Committee's Rule, the Committee
will refer the matter to the Federal Election Commission and the
Department of Justice for their attention.

This Report of the Senate Select Committee on Ethics on the In.
vesigation of Senator David Durenberpr is approved for wsbmia
son to the Senate. and we recommend expeditious consleration Of
the Resolution contained herein.

'II Howxu. Hzrq:m.
Chairman.

x WAxRm B. RuDMN,
Vie Chairma

DAViD PmrOL
Tzaar SuAXoen.
Jini Hu usThzr Lovr.

JUt. 18. 1990.
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APPENDIX A

RsoLUTnON ro INvflGArON

Whereas, the Select Committee on Ethics on March 1, 1989 initi-
ated a Preliminary Inquiry into allegations of misconduct by Sena-
tor David Durenberger. and notified Senator Durenberger of Iuch
action on March 2, 1989: and

Whereas, on Au 3, 1989. on the basis of information whchbecame available during the Preliminar Inquiry the Committe
voted to retain Special Outside Counsel Robert Bennett to conduct
an Initial Review into certain of the allegations; and

Whereas, the Committee has received the Final Report of Special
Outside Counsel relating to the allegations; and

Whereas, on the basis of such evidence, there are possible viola-
tions of law, or violations of Senate Rules within the Committee's
jurisdiction under Senate Resolution 338 (88th Congress), as amend-
ed, or there is possible improper conduct which may reflect upon
the Senate (as contemplated in Section 2(a1) of S. Res. 38,8
Congress, as amended),

It is therefore resolved:
(a) That the Committee determines there is substantial credible

evidence which provides substantial cause for the C m e to
conclude that violations within the Committee's jurisdiction may

-- have occurred, to wit:
(1) Senator Durenberger may have violated the honoria

CN limits established by 2 U.S.C. 31-1 and 2 US.C. 41i by epI-
cO ing payments in excess of such limits as considmrtin for

speech or ap during calendar years 1985 and IW
(2) Senator Durenberger may have violated the provmhi of

0' Senate Rule 34 (The Ethics in Governm t Act of 11,8, a
amended) by failing to report in his financial disclosure r1pu1e

C) for calendar years 1985 and 1986 the Sacptance " reimbussa-
ment for the necessary expenses of travel u in er-
nection with a related to Piranha Pres Inc.

(3) Senator Dburenberger may have converted a cousimg
C)contribution to personal use in violation of Senate Rule S,

paragraph 2, and may have failed to report and deposit aern-
paign contribution in violation of Section 434(bX2) of the eder-
al Election Campaign Act and FEC regulations, by trmn g ______

0%to Piranha Pres Inc. a $5,000 check made out to "Duumb r
for U. S. Senate."

(4) Senator Durenberger may have violated 40 U.&C. 193d
and the Senate Rules Comittee's regulation p the
commercial use of Senate space, when he was paid an honorar-

(17)



C)

ium or other fee for six anneerances in Senate controlled spse
suId to the utatutory Cmmittet prohibition.

(5) enat rnbarger may have acepts gifts of grounttransportation (limouine service) in the Boson area in viola
tion of the Senate Gifts Rule (35) during 1985 and 1986, in connectin with personal travel to Concord. Mamchuetts

(b) That the Cmmitte l proceed to an Invetigation undes
Committee Supplementary Procedural Rule 5; and

(c) That Senator Durenberger shall be given timely writter
notice of this resolution and informed of a reeponnt's rights pur
suant to the Rules of the Committee; and that Special Outside
Counsel shall provide to the Chairman and Vice Chairman a preliminary draft of such written notice no later than February 26
1990.

(BY HAND]

MARCH 1, 1990.
Hon. DAvm F. Duwunmoza,
US Senate
Washington, DC.

DuA4 SENATOR DuwiuuonGu: On Thursday, February 22, 1990
the United States Senate Select Committee on Ethics voted to con
duct an Investigation, pursuant to Committee Supplementary Rule
5, of certain matters which previously had been the subject of -
Preliminary Inquiry and Initial Review. By this letter, the Commit
tee is providing notice of that decision to you, together with a state
ment of the possible violations, as required by Committee Supple
mentary Rule 5(c). Relevant evidence has been marked and is re
ferred to herein as "Special Counsel Ex." Copies of these exhibit
are appended hereto.

The Committee has determined that there is substantial credible
evidence providing substantial cause for the Committee to conclude
that violations within its jurisdiction may have occurred. Accord
ingly, the Invesigation will examine the folowing matters:

1. Whether you may have violated 2 US.C. § 31-1 and
U.S.C. 1 441i through an ar -- t with your publisher, Pi
ranha Press, pursuant to which you me approximately 11'
appeaan m and/or speeches during 1985 and 1986 before vari
ous buinse mociation and other organiations each owhich was charged a fee for your aprncand in exchag
for which you received $100,000 fromn Piranha Pres Ser Spe
cial Counsel Ez. 1-32, 34-49, 51-66, 67-78, 80-118, 120-19.5
128-150, 152-154, 157-160.

2. Whether you may have violated Senate Rule 34 1The
Ethics In Government Act, as amende) by failing to discloe,
in a timely fashion on your annual financial disclosure form-
for 1985 and 1986 the reit of travel expenses relat
ed to appromately fy-thr appearances and/or speeches
see Special Counsel Exz. 4, 6, 9-10, 17, 21, 27, 30, 37, 39. 40, 42
44, 46, 48, 51, 52, 57, 74, 80-81, 84-87, 92, 95, 100, 103, 106-107
109, 111, 114, 116-118, 121-123, 125, 129, 131, 135-136, 141-142
146-150, 152, 160-161.

Pdf vr9x
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Wheh you may ha oac+ a ca1Wi n_ a rl
I* Yew personal usew in ioa Senate
2. mid fafied to I anb .€ona" a

,btoo(2 IUf.S.Of S Uim 1 4314 and 11 CFR 0

to Piranha ft u~ O Pratic c=at= Men
9dI- Action Commtte ____ number 144 in the amooM f
WANM,, dated December 80, 1986, mae pay" to TDel-
bege for U.S. Senate" See Special CnlE.25.
4. Whether you may hae v;ilatd 40 U.S.C. I 198d asinter-

Pw d by the Senate ttee on Rules and dm: 'at-.
IXa- speech@@e in U. Ca itol and Senate facilities on or

Mug -Mar 198 ch B T 1985; April 11, 1985; 4ri 24,
196& September 9, 1985; and November 1Z 1985, inmezcbmg
for iments directed to Piranha Pre totalling
ly XM,0. See Special Counsel Eu. 41, 60, 61, 157.
s. Whether you may have violated Senate Rule 35 by ccept

ig ft of limousine service for round trip transportatio be.
tween the Boston metropolitan area and toncord, M b u-

wsea, on approximately 21 occasions in 1985 and 1986 for a
toa value of app mately 54,935. See Special Counsel Em. 5
17, 21. 33, 42, 50, 67, 76, 79, 107, 119, 126-127, 151, 155-156, 160.

6. Whether you may have engaged in conduct, as described
above, which reflects upon the Senate as set forth in Section
2aE1) of Senate Resolution 338, as amended. See Special Coun-
sel En. 1-161.

The Committee will consider all relevant and probative evidence
relating to these matters., including but not limited to that cited

tn shoe documents and other materials provided to the Cmmite
by the individuals and or izto..n listed in Attachment A..

D-, itioa testimony of witneses listed in Attachment B, and mateial
ivoly provided to the Cmmittee by you.

-You will be afforded all the rights p rded by the Commi-ee•
Supplementary Rules (copy enclosed), icdngthe to

c' u 1 wt a statement and to repn to questions from of
the Committee, Committee staff, or Special Counsel Fbaei,

co shub you elect to avail yourself of the right to a haring pIM t
to Rule 5(d), the Cmitewould ask that your co nse and

Q, cial COMMl to the Committee agre on a date for the hart to

Sincerely, How= HzuN,

Chairman.
WA.mm B. Runw, .

Vice Chairman.C Attachments.

')AirAawzwr A--OnAnATioNs Arm INDDuAL THAT Pem
Docuum To Tm U.S. SENAT SUZwC Comnm'n oN Ef, m D

'N ?= MAi= or SgNAToo DAvm F. Duu4ws om

A&A Limousine Renting, Inc.
AB. Laffer Asociate
Abbott Northwestern Hospital
Ackerly Communications, Inc.

'~

AAi 2
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Ad Hoc Committee for Westrn Utilities
America Asociation of E ppment Lamer
American Association of Nree
American ke-m fo 9
American Ac iai for espi r yatohepy

American Barou at Ass ociation

American Bumnnt ConIerence
American College of Cardioogy
American CoH g of Physic=ia Executives
American College of Raionly
American College of Surgeons-Minst Chapter
American Council for Capital Formation
American Group Practice Association
American Healthcare Institute
American Healthcare Systems
American Hospital Association
American Insurance Association
American International Automobile Dealers Association
American Medical Association
American Medical Association Auuil Inc.
American SoMedical Association Pi-aeticaI Action Committee

(AMPAC)
American Occupational Therapy Association. Incorporated
American Podiatric Medical Association
American Protestant Health Association
American PsychiatricAs
American Society of AscaonExecutives
American Society of Internal Medicine
American Soit of Plastic & Rac anstructive Surgeons
American S e Corp.
American Waterways Operators
Americans for Generational Equaity

nnenberg Center for Health Sciens, Eisenhower Medical Centei
Atur Anderson & Co.
AssoiatO f Academic Health Centers

Assoialon Mof Daat PA ss
Asoca i of M olitn Water Agencies
Brtlm~ Charles

Blue Cro of California
Bristol-Myers; Company
Brown University
Campbeli-Raupe Associates, Inc.
Capitol Ampsciates, Icorporated -
Carey of Boston
Castroviejo Society-World Congrm on the Corne

______ Catholic& Chartie USA
Cedars-S8inai Medical Center
Center fojr C=ostctive Care (Brigham and Women's Hospital1Harvard Medical School)
Chemical Manuatrs Association
Ca Council on Foreign Relations
Clark Abt for Conrs

f

...........



C& siness bnP-1

Council of If m -d 1 p 1
Councild for upm.
Counci of In~dutialDswspm =n d Iss
.4, -1 . .wesinw ot.

D.C. Societ-y _M dcne .DsildSpin!ts Coni of hUnie m taw . Inc.,
Drezel Burnham Lambert, ncolpo@le
Duffy Wal. - m d

conomic Club of Detroit_
Eploavers- Council on Flezible CopmIo
quitab l.Life Asurance Society

Farmland Industrm In
Federation of American Hopitals
Financial EXecutives Institute
Fleishman-Hiard. Inc.
Foundation for American Communications
General Electric Company
General Mills
Goldman. Sachs and Company
Graefe. Fred
Grocz Maufacturers of Amer Incorporated
Group th ocition of America. Inc.

r,. Hale and Dorr
Harvard School of Health Policy

CN Health America CoTVrpoation
,, Helth Ca.FinancialMagm ut Asoctio
Health Data InstittI
Health Industry D Wstib wtors Ass-tion

Sath IndustryMauHerrick and Smith
1 Hospital Coroato 

popeio
HO*"ta Coni o( Central CaMhruk

& ~ Council of Soutlurn Clfria
AratCompany

IntmanResoureIc
"nVog t 4 g0 Asoiation

~J John Hacock Mutual i&fo inancs Company
Johmmon-1 & Johnson

C Kaiar Foundatio Health Plan of G.A.. Inc-
Kendall and Anssm

n~' King a Saulding
lazalt, WVashington, ____ Dbu

r1N Lewin &AscasIorrte
Liberty Mutual Insurance Co.
Lie insurance AsoitOf M ist
Liz Robbins Ascae
Lockheed Coprtion
Mahoney, ih

*CPU~ 7O7J )~
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M MgSelva~ & LeeMary Hospital A ton
Masachusetts Mutual Life Insuac Co.
McDermott, Will & Emery
McGraw-Hill
Medical Group nagement AmP i
Medical Society of the District of Columbia
Medtronic. Incorporated
Midwest Pension Conference, Chicago Chapter
Miller & Schroeder Municipals, Inc.
Mintz, Levin, Cohen, Ferris, Glovsky and Popeo, P.C.
Montgomery County Medical Society
Morgan Guaranty Trust Company
National Association of Alcoholism Treatment Progams, Inc.
National Asociation of Bond Lawyers
National Association of Chain Drug Stores. Inc.
National Association of Container Distributors
National Association of Realtors
National Association of Senior Liv"_ Industries
National Association of Wholesale Distributors
National City Bank of Cleveland
National Council on Alcoholism
National Grocery Association
National Health Lawyers Association
National Homebuilders
National Machine Tool Builders Association (NMTBA)
National Medical Enterprise Inc.
National Multi-Housing Council
National Restaurant Association
National Rural Electric Cooperative Astio (NRECA)
New England Mutual Life Insrance Company
Northrop Corporation
Norwest Bank Midland. N.A.
O'Conner & Hanan
Outdoor AvringAssoc. of America. I - Wpoae
Outpatient Opht Sueyic
Owens Illinois
Paine Webber
Palo Alto Medicial Foundation
Pathology Practice Asociate
Pathology Practice Asociation Federal PUticial Action Commit
Pfizer, Incorporated
Pitney Bowes. Incorporated
Powers, Pyle& Sutter & O'Hare

Prudential-Bache Securities
Public Securities Association
Puerto Rico Hospital Association
Puerto Rico, USA Foundation
R.J.R. Nabisco, Inc.
R.J.R. Tobacco. Inc.
Raytheon Company
Renewable Fuels Association
Riverside Methodist Hospital

9
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Radlestor Area Hospital C one
guieli Reynoldsi f Aeo lt .

IAQIADOS Brothes In ed
Srota Memorial nosm
Shwmut Dank, NA.
Secuitl Indutry Amelatim

tanford Uiviersty CANter for~ n ku alN y Rsearc
Stat. Government MEucatlas Mad Dz k roundaton
The Fertilizer Instituto
The Health Central Corpratrmo0
The Hospital Association of Pnelai
The Tobacco Institute
The Washington Campus
Thompson, Hine & Floryno_
Travenol Laboratoriesco
TRW, Incorporated
U.S. Chamber of Commerce
U.S. Health Corp.
University of Wisconsin World Affairs Seminar
Valve Manufacturers Association
W.R. Grace & Company
Warner Lambert Company
Washington Discussion Group
Weil. Gotshal & Manges
White, Fine & Verville

, William & Jensen

ArrAcHM ZT B-Du oTO CO VD M IM M MAMR OF

SzNAwo DAVD F. Dumumon

._. -t A"D DATS

Diamond, Gary, 4/26/89. 5/W.89 Oras66 Frderkick 1/11190;.
Hanbery, Donna, 4128/8, S/SI . H , mm, 4/f8, 6/2/

CO 8W Kelley, Douglas, 4/27/8U, UMa MCML 4ft/U/S,
5/24/89, 2/20/9W; Mathiom . L, M Jim, 4/2/8 ,

011 Schraeder. Jon. 4/28/89;, Saw, B@W 6/081W Stern, banaL 4/
26/89; Wilbur, Robert. 12/19/89.
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APPENDIX B

RMoLU'rIOr 7o IWRMTGATION

Whereas, the Select Committee on Ethics on December 21, 1989
initiated a Preliminary Inquiry into allegations of misconduct by
Senator David Durenberger respecting his receipt of Senate reim-
bursements for use of a Minneapolis condominium, and notified
Senator Durenberger of such action: and

Whereas the Committee retained Special Counsel Robert S. Ben-
nett to conduct the Inquiry under the direction of the Chairman
and Vice Chairman: and

Whereas, the Committee has received the Report of Special
Counsel relating to the allegations: and

Whereas, on the basis of such evidence there is possible improper
conduct which may reflect upon the Senate (as contemplated in
Section 2(aX1) of S. Res. 338, 88th Congress, as amended) and possi-
ble violations of laws or Senate Rules within the Committee's juris-
diction under Senate Resolution 338 (88th Congress);

C) It is therefore resolved:
(a) That the Committee determines that there is substantial cred-

ible evidence which provide gubstantial cause for the Committee
Cto conclude that violations within the Committee's jurisdiction may

have occurred, to wit
(1) Senator Durenberger may have abused his United States

Senate Office and misusd United States Senate funds through
a pattern of improper conduct which has brought discredit
upon the United States Senate. Such conduct may have includ-
ed the submision of misleading travel reimbursement vouch-

ers to the Senate Disbursing Office the mIRpresentation Of
the ownership of the property for which he was claiming lodg-
ing reimbursement, and the backdating of real estate amac-
tions and certain documentation relating to those trnactions.

(2) Senate Durenberger also may have violated certain provi-
sions of the Ethics in Government Act relating to the adminis-

0tration of his qualified blind trust, including those provisiM
relating to communications regarding the trust and its assetL

(b) That the Committee, pursuant to Committee Supplementary
Procedure Rules 3dX5) and 4(0(4), shall proceed to an Investigation
under Committee Supplementary Procedural Rule 5; and

(c) That Senator Durenberger shall be given timely written
notice of this resolution and informed of a respondent's rights pur-

suant to the Rules of the Committee.

(24)
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0MAY 14.,1990.0
Hon. DAVID F. DUwqs=oMu,

W~ehituu DC
* DEAN SurEATRo uzaNmozw On Wednesday, May 9, 1990, the

United States Senate Select Committee on Ethics voted to conduct
an investigation, pursuant to Committee Supplementary Rule 5, of
a matter which previously had been the subject of a Preliminary
Inquiry. By this letter, the Committee is providing notice o( that
decision to you, together with a statement of the possible viola
tions, as required by Committee Supplementary Rule 5(c).

The Committee has determined that there is substantial crediM
evidence which provides substantial cause for the COmmittee to
conclude that a violation within its jurisdiction may have occurred.
The Investigation concerns certain transactions involving a condo-
minium in Minneapolis, Minnesota, as well as your receipt of

Senate reimbursements for using the condominium on certain days
between August 1983 and mid-November 1989.

The Investigation will examine whether you may have abused
your United States Senate Office, and misused United States
Senate funds through a pattern of improper conduct which brings
discredit upon the United States Senate. Such conduct may have
included the submission of misleading travel reimbursement vouch-
ers to the Senate Disbursing Office; the misrepresentation of the
ownership of the property for which you claimed lodging reim-
bursement from the United States Senate; and the back dating of

- the "Durenberger-Scherer" partnership, the transfer of the condo-
minium property to that partnership, and the purported sale of the
condominium to the Independent Service Company, and documen-
tation relating to those transactions.

The Investigation also will examine whether you may have vio.
lated the provisions of the Ethics in Government Act relating to
qualified blind trusts, including Sections 70(e(3)(c) and 702(X6) rm-
lating to communications regarding the trust and its assts. Ser
Special Counsel Exs. 258-352, attached hereto.

The Committee will consider all relevant and probative evidsmo
relating to this matter, including but not limited to that cited
above, documents and other materials provided to the C-mmlt

o by other individuals and organizations. and deposition tetmy of
witnesses. Copies of these materials have previously been Pr
to your counsel. The Committee also will consider materials preVI-
ously provided to the Committee by you.

You will be afforded all the rightsI pvied by the Committe
Supplementary Rules (copy attached),including the o r to

* present a statement and to respond to questions for Members of
the Committee. Committee Staff, or Special Counsel.

Finally, please be advised that the Committee has voted to con-
duct public adjudicatory hearings in connection with the InvstS-
tion of this matter, and the Investigation into other mattesre-
ously announced by the Committee on February 22, 1990 wi
be held in Room 216, Hart Senate Office Building, Washington,
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Spocia Counsl submits this RTrt in the matter of'Smansr

David F. Durnb r pusuant to 501) Of the Su=,
ry PIWWcedural oufes the UnitedStesene
on Eh i, (the "Committee"). This Report contait ndn .e and

-Rm dt - based upon the evidence gathered durtn i te
cours of the Committe's prceding in this matter.

Initially. the Report reviewsu the rocediura backgsrudo h
which are the subject Of ommttee's In

The scope and extent of the Committee's examinationO ev.
dence relating to each of these matters is discussed, and the pro-
ceedings before the Committee during the public adjudicatory hear-

are dsriew Report then addremsse the scope of the Committee's author-

ity to investigate and sanction misconduct of Members, and bril1y
reviews Senate precedents. A listin- of the laws, Senate rules and
other ethical considerations applicable to the Committee's Investi-
ption in this matter also is included.

The Report then discusme in detail the evidence relevant to each
of the matters under Investigtion. Based upon this evidenc and
pursuant to Committee Rule 5ff), Special Counsel makes a number
of findings of violations of law and Senate Rules by Senator Durn-
berger, as well as finding regardin hsaerddfenses Finaly,
also puruant to Committee Rule 5(f), Special Counsel submits a
recommendation an to the sanction to be imposed on Senator
Durenbersger for the violations that he committed.

IL Sumxxza

The relevant factual backg and Special Counsel's ftdip
in this matter are ed briefly below.

A. Piranha P- Gifts Of Limowine Tansportation and RevItd
Matte r

1. m IM DURMu MIMG'8 A ANG IT WIN UEA P1

Between 1984 and 1966, Piranha Prm published two books a-
thored by Senator Debrg Neither Madmen nor Mia&. eand

,O for Chan Und the tems of his se w rt Pi-
ra nPrs, Senator Dueberge made approximately 11l besk
"pomotionl appearances' before various trade aoi-atm, ca-
I"=s and buiessduring 1966 and 1966. Each of thepp
paid Piranha Pra a fee for the Senator's aperance,tyialb-
twoen $1,000 and $5,000 plus travel expenses. in
turn paid the Senator $100,000 in quarterly installme ns a two
year peod.-seao

Speca' Counsel finds that the arne nt;bten so
Durnbegerand Piranha Pres wa simply a means of cnetu

into "sti i income" that which would otherwise have be s
hooraria ncome, and that Senator Durenberger therefore vild
2 U.S.C. 131-1 and 2 U.S.C. 441i. Special Counsel also finds that

a Hwunaftm cWthed *T4=. ainw. Ruw**
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Senator Durenberger knowingly and actively participated in this
arrangement, the obvious effect of which was to circumvent statu-
to 7 limitations on honoraria income.

U iricllySpecial Counsel finds as follows:
The Senator's contract with Piranha Press did not Constitute

a good faith book publishing or promotional arrangement and
instead was. in the words of a publishing industry expert, an
,.extraordinary " arrangement as measured against the norms

within the industry.
The principal purpose of the Senator's agreement with Pira-

nha Press was to permit the Senator to earn fees for speaking
engagements. rather than to promote the sale of his books.

Over the term of the agreement. Senator Durenberger's ap-

pearances generated approximately $248,300 in speaker's fee,

as compared to approximately 15.500 in book sles.
None of the Senator's 113 Piranha Press appearances was

the result of invitations to the Senator to appear and promot

his books. Similarly, neither Gary Diamond nor Piranha Pres

initiated any of these appearances. Instead, all were the rsult

of invitations to deliver a traditional honorarium speoch, ex-

10 tended to the Senator in his capacity as a United States Sena-

tor.
C) Throughout the term of his agreement with Piranha Prma,

Senator Durenberger personally designated as Piranha s

C4 Speeches certain honorarium speech invitations received in his

United States Senate office.

C4 As Senator Durenberger approached his honoraria inme

ceiling in 1985, speech invitations simply were fborwarde by

C his United Stats Inate staff to Piranha Prs to be uae as

04Senator D--- made a number of "promotioma, 81?.

in which he mentioned neither his books n

C pbisher. Often. the before which the Senator .ae
thes appearances were told that it wa not to dis_
1-play the books. Other organiatons, after beng'= at

the Senator's appearance would be in p o his be

were unable to obtain copies of those books to distribt to

their attendees.
The Senator made a number of "promotional

before health care groups well before the publication i is
book on health care topics.

Twenty-six payment checks payable to Senator Du rm
for his apperas, totalling $6,750, were i d into

Piranha ]r...bank account-twenty-one of which red

Senator Durenberger's personal endorsement to Piranha Pres

At twenty-three appearances treated by Senator Duren-
berger as P Prs events, other Members ofCOW
also spoke. Unlike Senator Durenberger. them other Memes

reported receipt of honoraria income for their apea- e

On several ocasions members of the Senator s stff orr

sentatives of Piranha Pre insisted that a group for which the

Senator was to appear pay a fee in excess of $2,000 for the Sen-

ator's appearance.

d VM0M



Senator Durenberger was cautioned against the arrae.
ment with Piranha Press by several of his advisors.

Special Counsel finds that through this pattern of conduct, Sena-tor Durenberger has brought discredit upon the United States
Senate.

2. G0M OF LIMOUSINZ TRANSPORTATION

In 1985, Senator Durenberger began to have regular meeting. forpersonal reasons with Dr. Armand Nicholi in Concord, Mamchu-
setts, approximately twenty miles from Boston. Senator Duren-berger often made the trips from Boston to Concord and back toBoston by limousine, rented from A and A Limousine Renting, Inc.The cost of this limousine travel and other limousine travel in theBoston area. estimated at $3.500, was paid by various organizations
with a direct interest in legislation.

Specifically. on eleven occasions in 1985 and 1986 Senator Duren-berger traveled to Boston to meet with a company or business andaccepted the unnecessary expense of limousine service to and fromConcord. On five additional dates when Senator Durenberger re-ceived limousine transportation, he met with Dr. Nicholi in Con-cord, but did not meet with representatives of any business or orga.
nization.

Special Counsel finds that Senator Durenberger accepted thesegifts of limousine transportation in the Boston, Massachusetts areain 1985 and 1986 in violation of Senate Rule 35. Senator Duren-berger, through counsel, has admitted that his conduct violated
this Rule.

3. OTHha MATtER RELATED TO PIRANHA Pa1mS

a. Failure to Report Reimbursements
On May 15, 1986, Senator Durenberger filed his Financial Disclo-

sure Report for the 1985 calendar year. At that time, the Senatorfailed to report his receipt of travel expense reimbursemnts fromtwenty-seven organizations before which he mae Piranha Pres orBoston area in 1985. Similarly, Senator Dumpnb5rg.rs
1986 FinancialDisclosre Report, filed on May 15, 1987, did not in-clude his recep Of trve expense reimbursetments from sixteen or-i a o re which he made such appearances in 1986.

On July 27, 1989, several months after the Committee initiatedthese proceeding, Senator Durenergr filed amended FinancialDisclosure R for the 1985 and 1986 calendar years. These Re-ports include lists of reimbursements for travel expenses that Sena-
tor Durenberger received from thirty-nine organizations in 1985and 1986. To date Senator Durenberger has failed to disclose reim-bursements for travel expenses that he received from four ogani-
zations for five trips that he made in 1985.

Special Counsel finds that Senator Durenberger violated SenateRule 34 by failing to report on his Financial Disclosure Reports forcalendar years 1985 and 1986 the acceptance from forty-three orga-
nizations of reimbursement for the necessary expenses of travel, inconnection with his Piranha Press "promotional appearances" andcertain travel to the Boston metropolitan area.

S.R*.Pt 101-382 - 90 - 2
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& IprqopC of a can ntribution

Senator Durenberger addressed the PatholoL Practice Amda-
tim's annual meeting an December 5, 1986. The Aata d

the Senator an honorarium or fee for this rance. in-
the Aociations ederal Political Action Committee ent a

check in the amount of $5,000 and payable to "Duresbeuon for
U.S. Senate" to the Senator's official campaign committee in Min-

~check, which was intended as a capaign contributlon, was
demmted without endorement to the Piranha Pres account, from
which Senator Durenberger was paid for his many "promotionala r ." Special Counsel finds that this conduct violates
Senate Rule 38. paragraph 2, which prohibits the conversion of con-
tributions to personal use.
c. Use of United States Capitol and Senate Facilities

On six separate occasions in 1985, Senator Durenberger made Pi-
ranha Press "promotional appearances" in United States Capitol
and Senate rooms. For each of these appearances. Piranha Press
was paid a fee ranging from $250 to $2,000. It is clear that Senator
Durenberger's conduct was contrary to the regulations adopted by
the Rules Committee governing the use of these Senate facilities.
The Rules Committee has communicated its regulations on this
subject numerous times to Members of the Senate in "Dear Sena-
tor" letters.

From Special Counsel's investigation, however, it appears that
thee regulations are not well known or understood by the Senate
Members. In addition, there is some question as to whether 40
US.C. f 193d governs the Senator's conduct. Accordingly, Special
Counsel further recommends that the Committee provide to Snea-
tor Durenberger the benefit of the doubt on this issue, and not find
a violation or recommend disciplinary sanctions for this conduct.

Special Counsel vere om mends that, in order to eliminate any fur-
ther confusion on this issue, pursuant to Committee Rules 8(c) the
Committee take such appropriate action as is neessary to clearly
and unequivocally prohibit such conduct by all Members in the
future.

B. Condominium Transactions
1. OUT W3 OF RZIZANT FACIS

In June 1979, Senator Durenberger purchased a one-bedroom
condominium (unit 603) in Mieapolis, which he then used during
his frequent travels to that city. In 1988, the Senator began to ex-
plore various dispmitions of the property, including a possible ex-
change of condominiums with Roger Scherer and a lease4mck of
his former unit *60S) from Mr. Scherer. Senator Durenberger has
represented that ultimately, "effective" July 28, 1983 he formed an
investment partnership with Mr. Scherer, to which both the Sena-
tor and Mr. Scherer contributed thei respective condominium
units. Senator Durenberger rented his unit (*603) from the part-
nership at a per diem rate of $65. The deed conveying the Senator's

kIQe nip)



unit to the partnership wna with the county Reghta of
Titles on May 14, 1984.

In June 1985 Senator DurenbMr placed his interet in this
partnersh into al blind trust etali pursuant to the

msin nt Susquently, in his capacity asnn
partner, he deeded the condominium property to Michael Mahoe
as trustee of that trust.3

In August 1986, Mr. Scherer notified the Senator of his intent to
withdraw from the partnershi Accrdiz , the parftnerhip af-
fairs were terminated as of = 3, ' ective" April I,
1987, the Senator sold the condominium unit for $52.804 to the In.
dependent Service Company ("ISC'I a Mnnemota busines owned
by Paul Overgaard. Following this sale, the Senator rented the con-
dominium from ISC at a per diem rate of $85. The neceary legal
documents evidencing this sale were not delivered to Mr. Over-
gaard until October 1989. and have never been filed with the Regis.
trar of Titles. Accordingly. legal title to the property has never
been transferred to ISC.

Throughout this period from August 1983 to mid-November 1989.
Senator Durenberger claimed and received $40.055 in Senate travel
reimbursements for the costs incurred in renting the condominium
from the partnership and ISC.3

2. THK PARTERNSMH TRANSACTION AND SALA TO N DZPNXD9NT SEMVICE
COMPANY, INC.

Special Counsel finds that in this matter Senator Durenberger
engaged in a pattern of conduct which has served to bring discrmedit
upon the United States Senate. Specifically, the facts evidence that
Senator Durenberger participated in the creation of backdated doc-
umentation of the real estate 1asactions at imue.

Special Counsel further finds that thes tr actio Tr con-
ceived and orchestrated wholly as a meams of permittain the Sns-
tor to claim Senate/m- diem reimbruts for staying in what
was i essence his *n . Findely. Spau Counsel
finds that at various time the Senator cceald from the Sonate
Disbursing Office his interes in the co inium propeIy, and
thereby mted to that Office the true of the
condominium for which he was claimi rental rmehodreunts.

Specifically, Special Counsel makes the foLtMPiuw flnii=
The partnership entity was conceived a rctued as a

mechanism to enable Senator Durenbmrr to claim Soenate re-
imbursement for overnight stays in his condi iim, and
thereby effectively to transfer to the United States Seate and
the American taxpayer the cost of maintaining what was es-
sentially his personal Minnepolis residence.

Until the fall of 1983, Senator Durenberger intended simply
to exchange condominium units with Roge Scherev. and than
lease his former unit from Mr. Scherer. This contemplated oi-

'This dead wa not le until Auuin 24.1M. sd a new C*iafkie of Title wu a e d
bythecotry ta of This mU Octber 24. 196

'The Senator oi vefuatd$11.006 of this mars. in r- mo to a rumt rulft by the hAsm
Committe
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chan was no more than m to allow the Seator
the benfit of Senate re.imbUsm ts.

In the fall of 1983 the parties learned that the plannd sz-
chanae would result in c4Wpi taz to the Suat, and

n that trnsaction in favor of a Th-pr
tin then Simply backdated the to Im inl

order to i the Senator's WSt prw
lodging reimbursements from July - -- Ifrward.

Tpudporting to memorlaliS the creation of the
"a i of the onma intm to that entity

in9Jwere not created and eecutod by the parties until
early 1984.

Legal title to the condominium ultimately was not trans-
ferred to the partnership until May 1984. Even after that date,
the Senator held a fifty percent interest in the property by
virtue of his position as a general partner.

With the Senator's knowledge, the name of the partnership
entit, was changed from the "Durenberger-Scherer Partner.
ship' to the "703-603 Asisociation." The effect of that name
change was to conceal from the Senate Disbursing Office the
Senator's interest in the entity.

As to the sale of the condominium to ISC "effective" April 1,
1987 Special Counsel finds as follows:

ISC was not identified as a buyer for the condominium until
the summer of 1987-several months after the purported effec-
tive date of the sale to ISC.

The transaction was mad retroactive to April 1, 1987, the
date immediately following the partnership's termination, in
order to permit the Senator to claim Seae per dim lodging
reimbursement for his condominium stays beck to that dat.

In December 1987, [SC gen inves for the Sena tr's
stays in the condominium for ther from Ai toOo
1987. Based on these newly c njoas, inD sr 1987
the Senator sought Senate reiinzsment for them pi lodg-

i:-0tL~e~aklwould not have entered into the sa trans
action if the Senator had not ageed to mt the -m I -,,
back from [SC. Mr. Omerd frthr undeto t th
rental was to be financed to a sigifsnt e nt thsoug
Senate imbursments. This being the ce, it appe that
Sentor Durenbergo used the promise of Senate funde to
secur pereonal

The lease agrment w not asncuted by the Senator or his
represtatives until April 1989 and dlwe t re-
flecting the purchase, thM deed and related real ette docu-
ments were not delivered to Mr. O "rpi until tor
1989-al most three years after the April 1,1967 "eftive"
date of the sale.

The documents reflect that the Senator and Mr. Overpa d
agreed that Mr. Overgard would reconvey the condoinum
to the Senator on demand. It therfore appears that Senator
Durenberger in fact did not intend to smndes all rights in
the property.
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By virtue of the principas' failure to mel the ncsaydocu-
ments with the Reqistrar of Titles, ISC still ona e lega
title to the condomi .aum.

Although the Senator received Senate rem -reet oa
arly r"uar monthl bsis betw February 1968 md No.

vember 1969, during that a p he made ouly nine lmp
sum rental payments to W Wely haing the
use of Senate reimbursement funds for substantial period of
time.

The evidence therefore strongly suggests that the Senator intend-
ed to do little more than "park" the condominium with Ovegad,
so that he could continue to reap the benefits of Sens per dim
reimbursements. Special Counsel finds that, through this ut
Senator Durenberger has abused hie United States Senate Office
and misused United States funds.

Special Counsel also finds that Senator Durenberger repeatedly
violated the provisions of the Ethics in Government Act governing
qualified blind trusts. Specifically. it is clear that the Senator fre-
quently consulted with the trustee of his blind trust regarding the
disosition of the condominium, a principal aset of the trust, in
violation of 2 U.S.C. § 703(ex3Xc(vi).

He personally negotiated the terms of the condominium sale to
ISC, and personally was involved in the efforts to bring that trans-
action to closure. In addition. Senator Durenberger periodically re-
quested and received financial information regarding the trust
holdings, in violation of 2 U.S.C. § 70210e3Xcviii).

C. Recommendatwn of Sanction

Special Counsel respectfully submits that through this pattern of
reensible conduct, Senator Durenberger has violated laws and
Senate Rules and has brought discredit upon the United Sat
Senate. Special Counsel therefore rec, m mends that this Committee

report to the full Senate a Resolution denouncing Senator Duen-
berger.

[M. PWocEDURAL BACKGROMnM

Since these proceeding were initiated apr iftely W2xt

months ago, Committee staff and Special Cmlhave conducted
an exhaustive investigation Seeking to discover all relmant facts.
Throughout the Preliminary Inquiry, Initial Review and Invsip-
tion stages of the matters under review, documents weo ubpos-
naed from 198 individuals and ormantions An additional twin-
one individuals and organizations proided cuments voin
to the Committee. Approximately. witnes were intawiewaX
fourteen witnesses deposed, and eighty-one affidavits obtained. The
inquiry culminated in a two day public hearing held on June 12
and June 13, 1990.

A. Preliminary Inquiry Regarding Piranha Pres and Relatud
Matters

Allegations involving Senator Durenberger were first brought to
the Committee's attention on September 27. 1988. when thirty-nine



Mmesof the hngoa Barom

te e The principal hr J Complnt with the
Mraised in the complaint involved Itg,P) 's Me of income from Pbranha res, inc. ("PfrhPr f series o mo o nu a p ac e," and i.- O_11 In

Use Of imprope influence to solicit snpeaking the~j3Boston metropolitan area to coincide with - d -%-A appwith a counselor. In addition, the complaint allegd' tha theSena
tar received gft of limousine service in connection with themBoston area appearance..

Senator Durenberger was notified of the Committee's ree 2, ofthe complaint, and was invited to respond to the complaint ini writ,ing. Thereafter, through his counsel James Hamilton, SenatorDurenberger submitte a lengthy written response to the coal-plaint. 6
On March 1, 1989, the Committee voted unanimously to conducta Preliminary Inquiry into the issues raised in the complaint. Sen-ator Durenberger was notified of this decision on March 2, 1969.Special Counsel Ex. 1. This Inquiry was conducted by Committeestaff counsel. As part of the Preliminary Inquiry. the Committeerequested and received Senator Durenberger's files relating to theissues under review. Committee staff counsel interviewed twenwitnesses, and obtained affidavits from six of these witnees. tcounsel also deposed ten other key witnesses including the Sena-tor's former Administrative Assistants, Thomas Homner and Doug-lasKelley; his scheduler, Jodi Mathison- and Heidi Shaw, his bo-keeper. taff counsel also deposed Michael Mahoney, the Minno.ta counsel who negotiated the Senators agreement with PiranhaPre.. on the Sentor's behalf and who later acted as PiranhaPren agent, and Gary Diamond, the president of Piranha Pro& inaddition, the Committee subpoenaed relevant documents from Pira-nha Press. as well as certain records from Piranha Pres, Mibno.ta bnk.?

During the course of the Preliminary Inquiry, dilWtions were raised r to the Senator's relat"oh- " . -nha Press.stThes included whether Seatorebu prole ae 3 l byin g to timely report reimbur -for travel expenses received in connection with certain PiranaPesand ft-on a rancss; whether Senator Drbsg Vio-lated Senate Rule certain travel and anexpenses during a trip to Puerto Rico in late Decembe N andearly January 1986; whether Senator Durenberger violated Sente
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Rule 3s, pararph 2 and the Federal Election Campaign Act byconvrtn toni personal use a campag contributon a=d wh@Cer Senator Durenberger violated regulations Of the SenateCommittee on Rules and Administration ("Rules Committe") byPiranhaP apper ncs Senate rooms.Ater. consideration of staff counsel's report of the P uu ,on August 3, 1989 the Committee voted unanimooly toeto an Initial Review pursuant to Committee Rule 4, and toretain Special Counsel in this matter. Senator Durenbe ws n-tified of these decisions by letter dated August 4, 9 aialCounsel Exs. 2-4. At that time, Senator Durenberger wasdl~sdthat the Initial Review would include an examination of whetherthe Senator violated: (i) the statutory honorarium giitt ostforth in 2 U.S.C. 31 -1 and 2 U.S.C. § 1441i through his relationshipwith Piranha Press; (ii) Senate Rule 34 by fading timely to reportthe receipt of certain travel reimbursements; (i) Senate Rule 38,paragraph 2 by converting to his personal use a campa i contribu-tion; (iv) Senate Rule 37, paragraph 1 by soliciting sponsors in theBoston area to pay the expenses of personal travel; (v) Senate Rule35 by accept ing payment of personal travel expenses in the Bostonarea and miscellaneous personal expenses during a trip to PuertoRico-, and (vi) Senate Rules Committee regulations and 40 US.C.§ 193d by using United States Capitol and Senate rooms for Piran-ha Press appearances. Special Counsel Ex. 4.
A Initial Review Regarding Piranha Prs and Related Mattre
The Initial Review commenced promptly thereafter with an ex-amination of all documents provided by the Senator, in order toidentify each group or organization before which the Senator spokeduring 1985 and 1986 pursuant to his agreement with PiranhaPress. as well as each group with which he met in theBoston area. A total of 182 subpoenas then issued to such "spomor-ing organ zations" and other individuals and groups which partc-pated in the Senator's appearances before these organizataon.8Documents also were subpoenaed from Michael Mahoney, Sena-tor Durenbergers Minnesota counsel. In addition, Piranha Prssbantking records were sub naed from the Norwest Bank, N. inMinneapolis, mnesota. e of a Boston limousine commmmyused by the Senator during his trips to Boston also werenaed . Seven individuals and organizations were asked to rdcmaterial voluntarily. Special Counsel also reviewed docntsmade available to the Committee by the Rules Committee rsard-ing the use of Senate facilities for certain appearances by Senator

Durenberger.
Following the review of these materials. 191 witnesses wereinterviewed.' These witnesses included principally individuals em-

IEn additon. Special Counsel xdentified a numbier o( ot ganumpntie which exend ved aimor the Senator to speak but which withdrew their iiations of canceled the Semras appear-ance after some otact with Piranha Prow Special C4um a1101 Xd.uBf a nM. Ofa.arnes which at some point won treted by the Senator's staff or ho publukermi ene v t, the paymnt for which ultimately either was noe remaued90 or WarN reported by slow~tor a an honoranum. Se Special Counsa Em 20. 24. 26. 31. 44. 69. 71. 74.'These witnesse were interviewed during both the intial Revi and Invetigatm sto ofthe inquiry



~Loyed by or affiliated with the iZt~l hc nie hna - - -r. -- or before which enatspoke, i 1
4. Counsel~o also interviewed severlfomr uSenator's staff, including Jimmie Powell the Sna w' st Director from 1983 to August 1985; Charles KAt_ W=

torA laxe tive Assistant for health policy from 1964 to 11; andePlanning, the Senator's ersonl secrety an .bed-uler from late 1983 to 1985. Specialosl ,t,-a- u . -Usfrom seventy-five of the witn -- onsenl obtaind a isTwo individuals, Robert Wilbur of the Health Indusfitry Manufac-turers Association, and Frederick Graefe, Esquire, fo Of thelaw firm of Finley, Kumble, Wagner, Heine, U -a -v-----Myero & Casy, were deposed. in addition, Mchael a wasesedby Special Counsl. Special Counsel also t andreviewed audio and video tape recordings of thirty-five of SenatorDurenberger's "promotional appearances" which were dedeither by the Senator or by the various sub naed organa tl -.Special Counsel provided to Senator Dure ne g.,' - .uslcpeof al . ... ... . .. . ..- ,-- nerger s counsel copiesof all documents received in response to subpoenas and informalrequest. during the Initial Review and Investigation, copies of thetape transcripts referenced above, and copies of relevant corre-spondence from the Rules Committee to all Senators. 10On February 6, 1990. Special Counsel submitted a ConfidentialStatus Report regarding the Initial Review. On February 20, 1990,SPial Conunel submitted a Supplemental Confidential Report tothe Committee. Together, these reports constituted Special Coun-sel's final report of the Initial Review, pursuant to Committee Rule4(e).On February 22, 1990, the Committee found "substantial credibleevidence providing substantial cause" to find violations of applica-ble Senate Rules and laws regarding the Senator's receipt ofincome from Piranha Press, the acceptance of gift of limomminetransportation in the Boston area, the conversion of acontribution, the receipt of fees for appearances in UnidCapitol and Senate facilities, and the failure to reor certaintravel reimbursements received in connection with his PirahaPress doprotional appearances." Accordingly, theCvoted unanimously to conduct an Investio of these materst to Committee Rule 5. Special Counsel Ex. . Senator
D eger w inired of this decision immeliatly the..tePursuant to Committee Rule 5(c), Senator was for-notified of the Committee's decision and was roi with arption of the evdence supportinW the relevant ls i byletter dated March 1, 1990. At that time, the Senator rd hib coun-sel also were provided with four volumes of evudentiary mat-Iasincluding witness affavit, and memoranda of interviews. SpecialCounsel E. 6. An additional three volumes of supplementary evi-denda materials were provided to the Senator's counsel an Mey10, 1-990. On May 2 1990, the Committee voted to conduct a public
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heerng beginning on June 12, 1990. as pert of its Inveaao
The Senator wa advised of this decision throu counselthereafter. On May 3, 1990, the Committee publicly announe its
intention to hold a hearing in this matter.

C. P ledingp Regarding the Condominium Matter
Th allegtions rearding Senator Durenberger's n scondominium came to the Committee's attention in Decembe [9M,following numerous press reports on the matter and certain po.ceedings before the Rules Committee. Generally, the alleatiou inthis matter have focused upon Senator Durenberger's receipt of

Senate per diem lodging reimbursements for the cost of renting his
former condominium property in Minneapolis.

1. PROCEKDINGS BIlI ?OZ M RYJL COMMmg1

On December 1. 1989. Senator Durenberger requested that the
Rules Committee review his claims for per diem reimbursemnts
for stays in the Minneapolis condominium. The Senator submitted
to the Rules Committee a statement of facts and discussion of rules
regarding this matter on December 22, 1989. Special Counsel Ex.294. Senator Durenberger emphasized in this submission that hehad relied upon his counsel's conclusion that he was entitled to col-lect reimbursement for the daily rental costs of the condominium,
both when the Senate was and was not in session. The Senator
asked that the Rules Committee review this conclusion, and offerto refund to the Senate any reimbursements that were receiv im-
properly.

By lettr dated January 24,. 1990. the Rules Committee advised
- Senator Durenberger that during the sine die and August recgss

a Member is not entitled to reimbursement for expenses incurredwhile at his/her official duty station, deemed during thoe p--ds
to be the Member's "residence" city in his/her home state.TC! Committe further clarified that a Member's "residence city" us the
Member's usual place of residence. See Special Counsel Ex. 296

CO In respom to this letter. Senator Durenberger has reftmied tothe Senate $11,005 as repayment of reimbursements which he re-ceived for lodging in the condominium during the refnced recs
between August 1983 and November 1989. Special Ca6m0n

2. O CDINGO sZE Til rrmu coabrrr
* On December 21. 1990, this Committee voted unanimoy o ini-

S tiate a Preliminary Inquiry regarding certain real estate and roet-ed transactions by the Senator involving the Minneapolis condo-
minium. The Committee notified Senator Durenberger of its deci-* non immediately thereafter.

Sub equently,' on December 28, 1989, Minnesota State Senator
William Luther filed a complaint with the Committee, alging
generally that Senator Durenberger received Senate
ment for staying in the condominium at a time when the Senatorwas the sole owner of the unit. This complaint also asseted that
Senator Durenberger later failed to disclose to the Senate his inter-
est in the partnership from which he rented the condominium, and

(~: f3
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V thatin 985 he za~ have placed A erest in thmlrow a inaa blind trust in to evade Senate dscsue e asrSBPW Counsel & M.

By lettar dated January 8, 19W, the Committe requsd thatSenator Dr rovide to it certain relevant on
JanD b 24,e1990, resrr g produced to the
a .mntely 3,800 pese of dc u nents in r9e7s to ti re.quet" In addition, the Committee s o duments fdomnine individuals and comupanie dnt prticpants in van.
om raon Euinvolvingthe Senator s num frm 1on
throufh 1989. These individuals and oMe included the Sena-e

Brfoetw a rtner in the real estate te hiRoweS ererattorneys Randall Johnson.,ihr n ihe 1ahoney, each of whom advised the Senator regarding ondominium
transactions; and Paul Ovegsaas and the Independent Service
Company, the purported purchaser of the condominium in 1987.In addition, in early March 1990 the Commie subpoenaed do-uments from Eugene Holdernee Senator Dunberger's formerCampaign manager. Finally documents were provided voluntarily
to the Committee by Jean Stow, the partnership's bookke . Cer-
tain materials also were provided to the Committee by the SenateDisbursing Office.

Between February and April 1990, twelve witnggg were inter-
viewed, including certain former member of the Seators staff.Subsequently, interviews also were conducted of seven current andformer staff members of the Rules and Ethics Committees. Two in-dividualsw Paul Overgard of the Indepndent Service Companyand Michael Mahoney, were deposed The d it ra ript'0 and documents received pursuant to subpoena and informal rm
quest were provided to Senator Durenberger's counsel on May 4,1990.

On May 8, 1990, Special Counsel submitted to the ommo i*te his(4 Confidentil Report of the Preliminary Inquiry into this matter"'
On May 9, 1990, the Com.mittee found "subsatial ,e-e ,vi.'4 dee providing usn-l caus" to find that a vioation withinisjudiction -ad occurred and vote to conduct an ,r1snatkm .du heodoinium matter in acordance withCmite

01%3( W ad 44).Special Counsel Ez. 7. The COMMit t -0 ~~~~~fed the Senator of this decision imdaeyteefe
Pursuant to Cm teeRule 5(c), by lette dated May 14, 1990.C) ~the Co me formally notified Senator Durebogn of thi decil

qWsion. The notice stated that the Invetiation. wo uldeminewhether the Senator abused his United Staesfena e andmse United State Senate fund. and whether he my have io.C) lated Provisions of the Ethics in Wgrment, Act rel1ating- to quali-
fled blind trusts. Special CounselE 8. ToVolumes of evidentlary
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materials were provdd O Senator with this noticatat
letter.1" The Committee further notified the Senator that the

adblc judicatory hernspreviously scheduled to co ae! ca01. 1990 would encompas the condominium nvt s
Special Counsel E. 8.

D. Senator Dwebeiera PAmentationa to the Committee Prior to
the Public Hearing

Throughout them proeeidini, Senator Durenberger made nu-
merous presentations to the Committee, both orally and in writing,
addressing the allegations and the evidence.

Initially, in a lengthy written response to the original complaint
in this matter. the Senator argued that in entering into the agree-
ment with Piranha Press he relied upon an advisory opinion issued
by the Federal Election Commission ("FEC") and the advice of his
counsel. As to his speeches in the Boston metropolitan area, the
Senator admitted that on some occasions his staff solicited meet-
ings for him in the Boston area to coincide with personal travel to
Boston. He also acknowledged that on certain occasions his travel
expenses were paid by the groups with whom he met. The Senator
contended that such dual or multi-purpose trips-i.e.. those which
serve both business and personal objectives-are not prohibited by
Senate Rules.

On December 22. 1989, counsel to the Senator provided to Special
Counsel his written submission to the Rules Committee add
the condominium matter. The Senator and his counsel then met
with the Committee in Executive Session on February 8. 1990. sen-ator Durenberger addressed the Committee, dissing the Piranha
Press, Boston limousine and condominium matters during this s-
sion.

CN On May 16, 1990, Senator Durenberger's counsel submitted a
lengthy memorandum to the Committee addressing each of the

%matters under Investigation. In response to the Senator's request,
and pursuant to Committee Rule 5(c), the Senator and his couel

CO also appeared personally before the Committee in Executive Se-
sion on May 16 and 17, 1990. At this time, both the Senator and

O% Mr. Hamilton made statements to the Committee and respmd toquestions by Committee members regarding the Piranha Pfrn,
condominium and other matters under review.

E. The Adjudicatory Heanng

As was noted above, on May 2 and May 14, 1990 the Comnite
% notified Senator Durenberger of its intention to hold a public hear-ing, commencing on June 12. 1990, as part of its Investiati of

the Senator's conduct. Because the Investigation concerned posibl
disciplinary action against Senator Durenberger, this hearing wa
an "adjudicatory' hearing as defined in Committee Rule 6(c). Theprocedural protections set forth in Committee Rule 6(j) there
applied.

' At that tme Special Counse also pWovds to Mr Hamilton memranda of asarvim oftmm emoacted egardin the codommum matter.
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On May 11, 1990, the Com ttee nt a draft Prhearing Order

to Mr. tamuton and i him that any abjection. to the draft
Order would be heard at the Comm atte May 16, 1990 mei.
Te Order Provided for the exchange of d mwents to be itrode
as evidence at the hoaring; stated that affidavits would be edmissi-
ble as evidence, subject to the right of Special Counsel and the Ie-
spondent to subpoena such witnesses to test at the hearing; sand
p&ovided that documents, affidavits and testimony would be admis-
sible at the hearing without formal proof, subject to timely objc
tions during the hearing. No objections were raised by Mr. Hamil-
ton at the Committee's May 16, 1990 meeting and the Order was
entered on Ma 17, 1990. Special Counsel Ex. 9.1

At Special Counsel' request, thirty-two subpoenas to tesif at
the hearing were served between May 21-29. 1990. On May 29,
1990, twenty-five additional subpoenas for witnesses were imued in
response to Mr. Hamilton's request. Pursuant to the Prehearing
Order and Committee Rule 6(j), on June 4, 1990, Special Counsel
provided Mr. Hamilton with the exhibits intended to be introduced
as evidence at the hearing. These 447 exhibits, contained in twenty-
three volumes, included eighty affidavits, 113 exhibits containing
documents relevant to Piranha Press appearances, transcripts of
forty-four of the Senator's Piranha Press speeches, eighteen exhib-
its containing documents related to the Senator's receipt of limou-
sine service in the Boston area, excerpts from deposition tran-
scripts, copies of the Senator's travel vouchers for 1983 through
1989, and other documents related to the matters under Investiga-
tion.1 Also marked as exhibits were the Senator's books, Neither
Madmen Nor Meiahs (Special Counsel Ex. 448) and P'ewiption
for Change (Special Counsel Ex. 449).

On June 9, 1990, Mr. Hamilton provided Special Counsel with
110 exhibits to be introduced at the hearing, including twnty-
three affidavits obtained by Mr. Hamilton during the firs week of
June 1990; thirteen letters to Senator Durenberger regarding his
book, Neither Madmen Nor Mem"ia excerpts from depoto
taken by Committee staff counsel and Special Counsel; and docu-
ments related to the Piranha Pres and condominium mattm ,
most of which also had been marked as exhibits by Special Coun-
sel.

The hearing commenced on June 12, 1990. Pursuant to Commit-
tee Rule 6(j), Senator Durenberger was afforded all rights to which
a Respondent is entitled at an adjudicatory hearing. In perticular,

Bfy etor to Special Cousned ied Mmy 24. IW. Mr. Hanim dAhimd to au.i pbv
sp of the Oder. Specakaly, Mr. Hmatm obiemdto the qrmis thsa b t,

vod is ommmaoin of .i be ea ratsud prior to the M.y 11 Sb ad
-be edmie int eviduesd the document be admitted w"9heet pue-.

totwyobjecam n md duoing the hoeng. Mr. Hamilton eq- tod tha Speia
Condfoad hisaimme s the Commitees In ruom the Comme nbre r

H--ha "it MaING19 tho N Order would smui. but thut any qoesm or inotoa
aout the Oder ehould be dmmi With Spead CoumL
Mr. Hmmltoa thm ramwed hi e to the admimmi f evode e by hor to Sp calCowmi daod June S. 1990 special mI u poId in Witiag to te =mm June 11.

19 Mr. Haminiton did at rw thM obje during the hamrm me ow. and orf.
imily did no objec to the adoanom of any of SPecia Cotusoell ebits at taUm
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Senator Dunmb r was represented by counsel, and was fee to
call witnesse oan his behalf.

At the outeet of the hearin. following statements by the Chair-
man, Vice Chairman an e ember of the Committee, Spec-ia
Counsel delivered his opening statement. Special Counsel aL'Is
a detailed account of the evidence in theme matters cocudigha
Senator DuPrenberge knowingly and willfully engagd in coduct
which violated statutes, Senate Rules, and standards and amta-
ble norms of ethical conduct. Hmaruig Tranacnpt (June 12, 199d)at
106. On the basis of the evidence gathered during the Commtte's
inquiries, Special Counsel recommended to the Committee that it
g: a Resolution calling for the full Senate to denounce Senator

nherger for conduct which has brought dishonor and disrmpute
to the Senate. Id. at 107.

At the conclusion of Special Counsel's statement. Senator Duren-
berger's counsel made an opening statement on behalf of Senator
Durenberger. The Senator's counsel did not contest the fact that
Senator Durenberger violated certain Senate Rules. nor did he con-
tend that a sanction was unwarranted. Id. at 109-110. He argued
instead that Senator Durenberger acted in good faith, without an
intent to violate the Rules, and upon the ad vice of counsel. Id at
110. He further argued that the sanction of denouncement was not
justified. Id.

Senator Durenberger's counsel concluded his presentation on the
morning of June 13, 1990. At that time, he informed the Committee
that Senator Durenberger would submit the matter to the Commit-
tee on the basis of the documentary evidence introduced on the
Senator's behalf and that submitted by Special Counsel Senator
Durenberger's counsel specifically declined the right to call any
witnesses. Hearing Transcript (June 13, 1990) at 15.

Senator Durenberger then addressed the Committee, reit
his counsel's statements that he acted "in good faith, with no
intent whatsoever to violate the rules of the Senate" and up the
advice of counsel. Id at 20. Following Senator Iueegr's re-
marks, l Counsel concluded his opening statement.

7be it6 then questioned Mr. Hamilton about Senator
Durenberger's decision to waive his rights, inclu the righ to
call witnes and to cres-ezamine Special Cousl s witmss. T

The Chairman specifically explained that Special Counmrs reom-
mendation of sanction did not preclude the Committee from recom-
mending a different, and posmibly more severe sanction. Id. at 72-
73. In response, Senator Durenberger's counsel M that the
Senator was waiving any due process rights and was spcfial
waiving the right to call or cros-examine witnesses, awell the
right to any further hearing.

The Chairman then queried Senator Durenberger. who stated
that he concurred with his counsel's waiver of his rights available
during an adjudicatory hearing. I at 77. Following this disctmdon
of the Senator's waiver of rights, Special Counsel moved into evi-

" Th Chairm= ampeficlly xaqusnM of the Seme ore wc ou w e hw my A, -
to the Seamew bum aWWew a witm durin e heerun Suc a praIeuu, is aeth. y
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dence, Special CuslEhbt1-447, 448 and 449 (the Seuase
books)and 450-42.' Thm exhibits and Senator Durebemrs
112 "1 exhibits were recived in evidence without objectlo.'lb
Cmmte then excused from their subpoenas the thity-w; wit-

nim, who had been subpoenaed to testify at Special Counsls re-
quest and the additional witnaes subpoenaed at Mr. Hamilt's
reqest. T hearing concluded with the Committee's direction
that Specia Counsel promptly submit his Final Report."o

IV. T= Co rrrn's AuTmoarrT To INvWnGATz AND SANCoN
Mmcopmucr or Mmzms

A. Constitution and Senate Rules

Article 1, Section 5, Clause 2 of the United States Constitution
provides:

Each House [of Congress] may determine the Rules of its
Procedngs, punish its Members for disorderly Behaviour,
and, with the Concurrence of two thirds, expel a Member.

Pursuant to this mandate, in 1964 authority to investigate and
report to the Senate possible unethical conduct was delegated to
the former Senate Select Committee on Standards and Conduct. In
1977 this authority was delegated to the newly created Select Com-
mittee on Ethics.

It is the duty of the Committee, under its authorizing resolution,
S. Res. 338, as amended in 1977, to

receive complaints and investigate alleations of improp-
er conduct which may reflect upon the Senate violations
of law. violations of the Senate Code of ficial Conduct
and violations of rules and regulations of the Senat relat-
Ing to the conduct of individuals in the performance of
their duties as Members of the Senate, or as officers or m-
ployees of the Senate, and to make apropriate findings of
atand conclusions with rspt the o....

S. Res. 338, 88th Cong., 2d. Sess. I 2(aXl) (1964), as amended by S.
RUe. 110, 95th Cong., lst Ses. # 201 (1977). The leislative hiory of

this Resolution reflects the Senate's intent to deeaote sustantial
authoritto the Committee to investiate allegations of miscoduct
by M Men21
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In order to fulfill this mandate, the Committe is t to
hold bearusin sbpo ades, atb tll -

laclulnq b dep sito w n retain outsid cous el.1 om
tuther s authoried with the pr o ot s t or
agency involved, to utilie the servies, maton and
(and to employ the servics of persMnl) of any such
or agency of the government. A !

Puruant to the Committee's Rulde, the o m isuthorlad
to address inadvertent, technial, or de min violaiom throug
informal methods. Committee Rule 4(02). The Committe is fur-
ther authorized to propose remedial actions apinst a Member for
violations which. while not inadvertent or de muumw. are not suf-
ficiently serious to warrant imposition of the severe sanction of
expulsion. censure or reporting to the approprate party confer-
ence. specified in S. Res. 338.Committee Rule 40f)3).

In those situations in which the violations are sufficiently serious
to warrant such severe sanctions. as in the instant cs, the Com-
mittee is not authorized to discipline the Member unilatrally.
Such sanctions may only be imposed by the full Senate. According-
ly, pursuant to S. Res. 338 the Committee is authorized to recom-
mend to the Senate by report or Resolution serious disciplinary
action. S. Res. 338, § 2(aX2).

B. Prior Senate Disciplinary Cases

The Senate has never adopted a fixed set of standards for the im-
position of particular sanctions. Instead. the Senate has consideed
each case on its individual facts. While it is difficult to identify any
precise guidelines from the case in which the Senate hascosd
ered disciplinary action against one of its own Membe, some gen-
eral principles emerp from an minat of them ed
Getnierally, in case involving treasonous conduct.or disoyalty to
the United States the appropriate Senate committe h recom-
mended expulsion. S lr sesn vo chars of bribery
or receipt of compensation for srvicsrnee bE .re nim, t
departments have resulted in reomendtosf

In contrast. cases involving misume of campign or office
or abuse of senatorial office and authority, have typically rulotd
in a recom tion of a lesser, but nonetheless very srm sanc-
tion. In the case of Senator Thomas Dodd, for exmple, the S09at
imposed a sanction of censure bsedi upon the Wowin ftlin

[Flor having engaged in a course of ndct * "* from
1961 to 1965 of e the infhuce and power of his
office as a United StateSenator "

(a) to obtain, and use for his per onal benfit, funds
from the pubic through political t and a po
litical campaign, and

(b) to request and accept reimbursments for ex-
penses from both the Senate and private orgniztion
for the same travel,

F3 -*. Semtor WUl&m Dount "17rT'.

*Jo~n F. Sim tlsm. Jam. W. Paneom iS8. Charsm H D 1I04k Jinp a
Burto I1906) Burton F. Wh9ee 11924)- Harrio nVlliam 1982).
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.a0Cu4 - wJ sim et in 800f showms. 15
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0 _ o Dodd_ oem vis ro the of h 'ontr p and he

Set.Mor. dte to bring pica7 tP wa-sme7 -
dte te. it into d st and

S. Rep No. I& , 90th Co n ut g. 2 T- (190).In the mom recent sem of Senator Roun T alm9, the cart.m.ute found that the Senator h a oynieateds plUcato
to the affairs Of his tie. Sacitanl, the Can,-t n tS tor Talmadgr eft knew or should haveknown of certain acte or wiI including the failur to rawporand the diver=i=s of campaign to nonca . pu.poem the claiming of Sator e em tof ov forofficial epenses which were not in d, and the Ming of inacrate Finanicial Disclosure Reports and candidate' rejit and ex-penditure reports. Based on the findings of fian propri-sties, the Committee voted unmasy on 17 ebe 5, f9 79 to

denounc the Senator charact ermn his co t as "reprhble." S. Rep. No. 337, 96th Cong. 1st Sees 17-18 (1979). Senator
almadage was denounced b te full Senate thereafter. S. Res.249, 96th Cong., 1st See. 142

C Law Senate Rules and Other Ethical Considemdtons Applicable
to the Committee Prent inLvetigotion

In its Resolution for Investiaton in connection with the Piran-ha Pri and related matters the Cogmost forth the allegations against Senator Durenbrr. Special Counsel Ex. 5. ThatResolution stated that the Investigaton would include an examina-
tion of whte eao u L ra aevoae h bono-
throughihsan menm with his publishr, and Senate Rule 34by fl toeTrecetpt of certain travel empsmss

retn dud 986 thanditewol
ine whother-Senator Duebegr may have viahseed Sew.o Rule38, paaah2 by %AM '- cotbtm tof pame

ii'r.C.§ 3 nd7rW by &ftig to ~p~reOrtadpn a campn cnrbta4Snt ue itee seuai.ad 40uz MC 13d bymk~ Pfrsbh. Pressspehsin U.& capito and SeaeI ius Snt ue8
by ccptngpayment for, the u sesas esof linsevonetrmotation from rai TOM. it a, i01 et in Isgisa-tios befor the Coegre

The Retionm for Ivsiaoninvolving the cmsiiamatter state that the investigto would mm whether Ssna-tor Durnbrs may have abused his Unat" Statu sonae diceand mi=medUnite Statw Seat findo through a ; 16 oim-prwcondct whih hsbrogtdiscref thnedSeas
by Section 2aX1) or mms Ri& 8t Cngross as The Resolution stated that this improper con-

0%



dut may have included theOfMaai W nj
Seate Disbursgl OOffice, the mift-

nti lofngp of the property for which he e dl.
trmmaodins and m t and the back dating of real fe
tr octioo and certain umtation relating to those t=m

lu further cited pomibe violations of the Ethics inGovernment Act, includin Sections 702(13Xc) and 70(eX6k, re
garding the administration of the Senator's blind trust.

V. Evmtcz CRGAIDiNG SzNATeS Duw a=n's RATwummwp
WrrH PntAmA Pnm

Between 1984 and 1986, Piranha Pres published two books au-
thored by Senator Durenberger. Neither Madmen Nor MmiMu a
collection of "white papers" on national security issues relemed in
September 1984, and Prescription for Change a collection of speech-
es on health care issues released in April 1986. Piranha pre was
the corporate successor to Fair Enterprises, Inc., which in the 1960s
published a photographic book of wrestling holds, and which more
recently printed fliers for state fairs.

Under the terms of his agreement with Piranha Pres Senator
Durenberger made approximately 113 book "promotional appear-
ances" before various trade aoiations, colleges and
during 1985 and 1986. Each of these groups paid Piranha Pri afee for the Senator's appearance, typically between $1,000 and$5,000, plus travel expenew Piranha-Pres in turn paid the Set.
tor $100,000 in quarterly n l s over a two year period.

Special Counsel finds that the arranemnt between Senator
CN Durenberger and Piranha Press wa simply a mam of coninto "stipendiary ncome" that which would otherwise hav bees

honoraria income, and that Senator n o therefie vi
2 U.S.C. # 31-1 and 2 US.C.§ 441L2 5Secial Counsel se in

(N that Senator Durberer knowingly d y patcipe in
this ArgM t, the obvious e of which was to ciiumvecO the statutory limitations on honoraria ince.

The groups before which Senator Durenberger made spechespursuant to this at did not invite him to promote him
b and only rarely characterizd his appearance aa p o.S tional event. Swee Special Couns Ez. 45, 8; 80, 1 4-5. In addi-
ton, the Senator frequently faile to mention ether his book or

" his publisher at thea rance When he did, the i uswer often only fleeting and did little more than belittle the bosks
C) or the publisher.

Moreover, the principal outcome of Senator Durenber#rs ar.
ran gem, with Piranha Pe, was to produce income in the Imof speakers fees not book salse. Available financial rm oeroi

O, that Piranha Press earned apprximately $248,00 in speaers fesbetween 1985 and early 1987, compared to appnimly

If I 1965 2 U.S.C #931-1 impend Am amm co w bmuwimr mne, d tbm pEntoMember's alay. Efecoto a hs 19 - Wes p.,mm m m to fW bra L Bsi4Ui Ethe Fuderal Elset.. Campm MA 42 U.SC 74 peb" h osposf at M - oriof swr thin 82.000 for Such1 -pmm wsn& or aricil



$15,000 in book Mela." Not Lthe Senator mer re-
ceived any roysltiee fom the book ml The books teroem
apper to have been little moe than a pretext for the Sesiors
speaking enaeets that would otheirvise have been treatd as
traditional honorarevents

A. ConbractmW Arvuimu ext &twu Senator Dumnwb and

The evidence in this matter de-mnstrs that the Senators con-
tract with Piranha Pre, did not constitute a good faith book pub.
lishing or promotional agreement. The written agrement between
the Senator and Piranha Press varied in many key p V from a
standard book phling contract Mot "portnty, th acre
ment obligated the Senator to make spe ppearancew to dis-
cusA on or otherwwe promote the (books] as are mutually
agreed upon by Publisher and Author."" Special Counsel Eu
252, 253. The agreement further provided that the Senator was to
be paid by Piranha Pres in consideration "of the rights to the
(book] granted by the author to publisher hereunder, and in consid-
eration of the author's services to be rendered in promoting the
(book] and the author." Id.

While authors frequently make public appearances in an effort
to promote t publications, they typically are not compensated
by their publishers for such appearance. In his affidavit in thi
matter. Samuel Vaughan. the Senmor Vice President and Editor of
the Trade Department at Random House, Inc., described the usual
industry practice as follows:

Publishers do not customarily or traditionally pay an
author to promote the author's books. Although an author
may make some pmotioa ho of his/
her book, and the publisher usually pays all or some of the
travel expenses mocied with such appearafces, no fees
or other compenestion ar normally paid to the author.

Specia Counsel Ex. 81.
Inat least this rspect the "p apperac"

of the Piranha Press at more closely resembled a "spak-
er's bureau" contract than a tditonal book p se-
ment."4

SSpi-a Cma 11. 27 7. no. n~of auk P MAb &AMa =No
Oepilwo - spacv CaidO2 Km WNW 17 p ' by go~ ~ hu
O w b~ -UW a twiw af Pkmks n PAm Wm VONna Win &m hr .

,, ks1IuII,.IgUIUII mm g "'mk O.." nkpm= m. rn -e I i

& I F bIm. sm miNO= whac . Irn "as l of mw" w, &a
a? 7jw 110101isy mWr my a rm ibm m a inbw 11ui

wwhack w e = by Sui w ~ qmd . Im top P" of
$12.W66 1r 6 m i fhsim -- Sm - W_ - -_
so& Few Sinl ceu Eu. 43 at 47. Mr. Nehn. a m- -min gliwsa *tm

mI! appeul) only twWeles pp emb yaw. Dpeities of K MeimwTO47/

"Puuraa to Iuc agnimmsO. £he "S.ri b - - tyisy .Oakm S fomm r
appia its by " Ow dust. all @uIt aD mak for themw a The cksst urtkm -@

It lis wanu towith= a t ism m oooemem. a v4"umtwin o Plrm P m kr-
Mwmind tk pibliwi Me w tbet d a -snsbur ein 9 DimpMy of thme Miiheme
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Thbe are nt between tAator and Piranha Pres abs
Ofturetid thseapean and payments over a two year N

g om the date of the -IImnt without any m se
W eVmr to the pbltcaton dat of the books thIselve Mr.

Vaughan of Ra ouose. Inc. chaa- er-- such ana 4traordiary. IC AS Mr. Vaughan kfurthe app
nmc by an author to promote book sa typically are cOmIMt.

ed within the several month -eio surrunding the offikial pohlI-
ti or release date of the book Se I& In contrast, many at the

Senator's "promnotional appaane" occurred well after the publI-
caio of his first book. and well befor the publication of his

econd book.2
Materials produced to the Committee by Mr. Mahoney sqest

that from its inception the principal purpoe of the Senator's
ment with Piranha Press was to permit the Senator to earn =
for speaking engagements, rather than to promote the sale of his
books. From the outset the parties seem to have recognized little if
any hope of earning money from the actual sale of the book.

In an August 13, 1984 memorandum to Mr. Mahoney from
Thomas Homer, the Senator's Administrative Assistant, Mr.
Homer requested "specific advice on setting up fe-rning a -
ances in connection with the Senator's defense book. N"i
Madmen Nor MessiaAs" Special Counsel Ex. 247. Sigictly, Mr.
Homer acknowledged in this memorandum that the parties did not
expect that the books would actually generate any income throug

'-) The book will be distributed for sale in 40-some BL
Dalton Bookstore in Minnesota and in the Wahingtn,
D.C., area Income from the sle of the books Will go to
Gary I~amond of Piranha Phej although he does mot
expect to brek evn. His goal was to get into
and to help the Senator.

CN Plem advise on how we should structure sei
events connected with the promotion of the book that

CO could potntially be income-producing to the Senatog is
there an advantage to the Senator providing some of the

all funds for promotion; etc.
I& (emphass added).

Early the following month. Mr. Homer forwarded to Mr. Ma-honey a draft authoripblisher agreement prealred by Pb*Wh
Counsel. Again, Mr. Homer emphasize the importanc of a

poii for fe.earning appearances:

m aw - -PIAm Pmm t, m ea ty fim o lmmW m MWa w
rr.w. rum m oq.iwed thin PbwAha Promd a ,mmu lm
nmedw -~ "b~ pso. wSmsrDrmww-. mu rml~a
Spinl Cnami~ 2. 16.

IleUnik a gypical bask pvb~MgW Wwmm whack povd for royai bond = Whoreadl pn of the bo the ug -"~ b- Wmy~ 388 mbsrW .am 9 C WW ud
wai bo.nd an t ak fma*@eof be& In CNa gbWl

gwrWo lind pubhftV=iag Cmainm 23L 81i
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We would like a m we inserted in which it Is
made clear that the p, ror some other entity .a"
pay the Senator a fee for the series of speeches or otherpromotional activity. This would be along the lines of your
earlier conversations with the Senator.

Special Counsel Ex. 248.30 As ultimately structured and aiaiwtered, the ar nge int between Piranha Pres and the Senator ac-comodated this goal strikingly well. The income generated by theSenator's promotional ap ce over the two year period ofthe agreement far excee ed the income generated in book sales-appro--,ately $.,300 in speaking fee as compared to only -
908oxmately $15,500 in book sales. See Special Counel zs ,

The quoted memoranda also clearly reflect Senator Duren-berger's personal involvement in the structuring of the contract
with Piranha. The Senator is shown as a copy recipient on theAugust 13, 1984 memorandum from Mr. Homer, seeking Mr. Ma-honey's advice on structuring fee-earning speeches. See SpecialCounsel Ex. 247. The subsequent September memorandum specifi-cally references conversations between Mr. Mahoney and the Sena-tor about such an arrangement. 31See Special Counsel Ex. 248.

Moreover, both Mr. Homer and Mr. Mahoney testified that theSenator participated in discussions concerning the arrangementthroughout the contract drafting period. See Special Counsel Eu.438 at 14; 442 at 9-10, 177-178; Durenberger Ex. 103 at 144. Theevidence therefore demonstrates that Senator Durenberger actively
participated in the creation of this "extraordinary" promotional
contract.

B. The Nature of the Senator's Appearancw
As was noted above, during 1985 and 1986, Senator Dreberger

made 113 "promotional appearances" pursuant to his at
with Piranha Press. On none of these 113 occasio was the Sena-
tor invited to appear for the purpose of prmoin or dlsctMAinin hi
book3 Moreover, none of these appearances was the rst of aninquiry made of Gary Diamond or Piranha bos the Sen-ator's Piranha Pre appearances uniformly were the result of invi-tations extended to the Senator in his capacity as a United StatesSenator, either directly or through his Senate staff.

Generally, in response to an invitation to deliver anh
address, an orlwani'mtion was advised of the Senator's relIoubipwith Piranha Ness, either by the Senator's staff or the publisher.
Piranha Press then typically sent a two page form letter to thesponsoring organization, summarizing the terms and conditions of

, ShoWUy thoreaftm. Mr. Horm' spo with Doa Imbsty. Mr. bsasys p slao
thes arrampmaset. X& Ilambrys nates of tha aamveresum reflect that di ==bitstructure a cmtract bats the Senator and Piranha Prim t which the SemMr mwM do wo."aonfor a fixed No.' Special Cows EX. 249.-1Mr.H .ms trebled Ml y that the comemp of promotiomal pemoss may hav oni.natwl wt Mr. Mahons. Consi E& 438 at 13-14. The r rmind documemL hornsr.aIm t the , mrpmm ormated ian the Senator's office.

Toughout the.cou, of the Committee', "osedi. Spscas"Smator DU c t vien of invitation to t he r to
prouoehbosNosc vdnc r"rd

A*) ~:



the Senator's scheduleA Although this form C9ti'eanwith a statement that the addreese had "Iniredmaa p~r .mtia a rne by Senator Durenbetmer," - i--aove.Special cinse has found no instance in which a mM 9orgenmtion &ctually invited the Senator to appear to FRo @
boWL3'

I otead. rganizations before which Senator Durenberger ske
invited him, not because of his role as an author, but beeahse
position as a United States Senator. Often, the repreentadto oftheormtion rspnsible for selecting Senator Duenmr = a
C ,ounsel Eu. 23, IT3; 1 30, I13; 50, ,13 . Most frequently, the Seatorae to have been selected as a speaker because of his memberI on the Senate Finance Committee or the Health b itqtee of the Finance committee. See, e.g., Special Counsel Eu 1Z,12;
18, 1 3; 61, 1 3; 68, IT 2. In short, Senator Durenberger was invitedby groups to give what, absent the Senator's arrangement with Pi-
ranha Press, would have been treated as traditional honoraria
speeches.

The evidence demonstrates that Senator Durenberger knew thathis "promotional appearances" were the result, not of requests for
book promotions, but instead of speech invitations extended to himas a United States Senator. Throughout the term of his agreementwith Piranha Press, Senator Durenberger personally designated asPimnha Press "promotional events" certain honorarium spech in-vitations received in his Senate office. See Special Counsel Ex. 440
at 37-38.

For example, on February 18, 1986, Senator Durenbegr re-ceived an invitation to address a policy conference sponsore byCapitol Asociates, Inc., which offered the Senator a $000 ]born.rarlum. Senator Durenberger wrote on the invitation, "OK D PP."indicating his direction that the speech be treated as a PranhaPrs "prom 'tional apeance." Special Counsel Ex. 121 at B, The
Senator ma dmr no4tons on invitations for traditionl o hem.-rarium appearances extended by the American Society of Aeola-cO tiM Executives (Special Counsel Ez. 113 at A), the Asociaion ofM politan Water Agencies (Special Counsel Ex. 118 at 3), teCounci ,of Industrial Development Bond Issuers (Special ConwoE. 130 at A), the Washington Campus (Special Counsel Ex. 151 atB), the National Amociation of Bond La wyers (Special Come ]k163 at A), and the Singer Company (Speia Counsel EL 191 at A).

Anne Kelly (now Planning), the Senator s scheduler until1985, described the process of selecting and schedulinP1
Press events as follows:I placed all written invitations for speeches in a folder

for enator Durenberger's review.

Senator Durenberger then returned the invitation folder
to me with his notations on the invitation, reflect

L*" .a.. S aCa=l Em4. 12; 13: 57. 13;:5.I633. 81 ,4. in fram Sp Com1d
rM=: Z m bywi" m t the aa PrM fm Wefr W" mW M an, e.g.. , u Mi E . 0, 7; 66. q 5: 82.,8



whether he wuld acc et the veech Sometime he mRd
seek the guidance Of a l2egiltve aes to whehrar not
he should speak to the gru.If Pie idmete .aedde
spees ad W" tme orguni, nu r ps yi a fim suMesld
ale. id1Cae whhe" the spMch Was to be tMAd e an
honovamw spevch or as a o Pm spewhk

Speci Couse Ez. 65,114, 5 (emphasis added). Jod&Mthsm the
scheduler who assumed Ms. Kelly a r e ilitie, Wi y
fied that Senator Duren berer himself designated some In-
vitation received in his U.S. Senate office a Piranha Prm ap-
p anc~s DOpositiM of J. Mathison (5/5/89) at 18.3

In fact. as the Senator approach his honoraria income cei
in 1985 speeh invitations simply were forwarded by his nited
States Senate staff to Piranha Pres to be treated as "promotioal
appa c" On February 15, 1985, shortly before the Senator
made his first Piranha Pres appearance, his Administrative As-
sistant forwarded to Mr. Mahoney a set of speech invitations which
as of that date had already been accepted as honorarium speeches.
Mr. Homer stated:

At the direction of Senator Durenberger I am forward-
ing to you the upcoming invitations that have been accept-
ed on his behalf. These invitations were accepted prior to
the agreement between the Senator and his publisher,
therefore, the honoraria agreed upon is $2,000 or les the
limit allowed by the U.S. Senate.

Special Counsel Ex. 258.
A Ustn of the Senator's honoraria speeche crsted in 1985 by

Anne Kelly, his scheduler, reflects that by the end of .. ruary of
that year, the Senator had collected a total of $22fA inII
fees-$19,500 in honoraria and $3,000 in fees paid to Mr. Mr. y
Ms. Kelly's handwritten note on this list states: "After this amount
was collected, Mahoney took over with speaking fees." Special
Counsel Ls. 268. In her affidamvit, MsL Kelly sted:

I came to undertn that after Senator DomWbee
had almost reached his limitation on honoraria me for
1985, most speeche for which he was to receive an hono-
rarium were to he handled w Piranha Prs qs es.

Special Counsel Ez. 65,16.
The Senator's Financial Dicouefor 1985 tends to con-

firm this understanding. separate hono-
raria speehes, geertig$19,500in honoraria income, betwsen
January 21, 18 and February 22 1985. Spal Couusl Ex. 26.
The Senator reported rceipt of an honor umn from only one adda-

s Jimmi PswL thM Sem's LIIs f e. fums f iS 1 A4 IM5". as -mths

31 Y thf w t am omuimd 5.sdsr Du.iug I wwu i _

- Irmh PumImmhmm If u imui.2 w ~m ~s.. thu .. in srsm 0 " W ut m i tuhu pwm. r n
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toal spech, in Deceber oI'W Year, bringling his to"a -- W
h la income to $21,500, Just undr the c .eas hg ky.--

Yet tesewat"r actusily ade fity-eight f~~
Lcbe in 1966 Fees for all these events-totaling

0, 0..wen paid to Pranha Pres. There doss not trobe
my beis for the -ha- iaoM of thes other spa i ab r
book - rther than honora other than thet hot"
theSor had come cle to his Umit on honoraria by themd of
February 1985.3

On May 15, 1986, five days prior to the Senators 9ed-
uled en ent [before the conference], I received a Ole-

Mathison of SentorDrebrrsphone ad from Jod Md .V mW
office .. . On or about that date, I spoke with a itaff
member from the Senator's office. Although I do not
cifically recall I believe that this conversation wu w%
Ms. Mathison. This staff member informed me that S.Nator
Durenberger had exceeded his honorarium limit and as a
result we should pay the honorarium we had agreed to
for the Senator appearance to his publisher. This siaff
member stated that they would treat this trip as a book
promotion appearance. This staff member indicated that
someone from the Senator's publisher would be contacting
me to arrange for payment of the speaking fee to the pub-
lisher.

Special Counsel Ex. 44 1 5 (emphasis added). Mr. Kelley
strenuously to this arrangement, and the Conferenceu
did not pay either the Senator or Piranha Pres for the Seator

The lack of any meaningful distinction between an hkmurarium
spehand a Piranha P R appearance by Senator D wmbrp i

aloeiet from a review of the Senator's co 0neIk nsdPek-
ems At twenty-three of the events at which= SenaO Dmuup
made a Piranha Pres "promotional appearanc" othe Memu
of Congress also spoke-in exchange for traditional 11er-n - im
payments." For example, in July 1986. the Equitable Lih A r

a~ Isa. z u sc. ga1-i im d s. .m.ai i ao 3inm da eensm" rnOsy,

o muss t.at m M be ,rnem -l wwi =mm w
"Tho I ofmm I b w the SeW*. ha ,win 1n

a in rad by the fim he dl S I nm . ..
ak aunuseosftr al d t q 4am bemm'

M* --, W 1 . e:N
Pi.i HeatMh Ammiem Vruin IM 15 1 M ,66 1 01 1 AMd
hew bur cho -Fi W bemg~wy .munar. the Smr ,uei a m
== for the 1965 -pab but db* nthe..@3 for the 115 d Hs"me t

mo t Pbushe Pt SW5u Caum 3.." .41z
allm M eg AM Amdaif of Nat. Awdgurn clw Of IL

113; 9k Amr Grump PruaheM Ain*M Ifumha Caurn&&!ft nt
- Amnm iSpuaal Cmi Em. 14.2 CAm wwin A0"M

_. tdpwal Coqinu RL 106): Aiu Wema Ammmem AS. yy.5
271k Ain Pmnnt B~akh Aunm-Ap'u1 24. IO6U iec Cini & G 1 *
Auun Prnm HeaMt Amaus-Apd~ I&IN tpa Cu.o &a.W." 111kl
Amuriem Somty of Arsaus to- (W 113.

u ell w 4m i csa ft 118): Cdmie Cbmiimo U
L13k The Vqa -e1kAim Suout (Spumew CM am S4.1; =a-

ct Amm Iinip e ~ e do@"- . 14k Guieml = _ mc5 aem
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OU
_ Socil a Hehalth Poicy Formt

iwan d u m" te high level a ea hel
M uia k and the n a Adminor o Both
ematIDa, and cngrem a A eM r od the

bwIsdpca a 0o id a 2,000 honrrium. hO e SoA
te r wr o d hishora check to ra ay Press.
Spehal CouSel Couse54U. 27&.

in ebrary1986 both Senator Durenbers and Sena.
tcr 5

Dille pi at the, American Medical Ascaincn
fernce Pr- ipto '86." Whil Snator Dumpers reporte re
ceipt of a 82Whotiorarium on his Financial DlconReport,Sat-- Durenbea.rger had his 82,000 payment made kahl1 to Pi-
ranha Pres.Seca Counsel EL 63, 75, 107. Roy oczh70e of
the organns of the event, stated in his affidavit: "I cnieed
the payment to Piranha Pres to be an honorarium paymeat, iden-
tial in all respects to the honorarium payment to Senator Bump-
ers." Special Counsel Ex. 63,1 9.

C. The Role of the Senator's Books at his "P'omotionai
Appearnce."

The lack of any clear substantive distinction between the Sena.-
tor's ow honorarium speeches and his "promotional a'
is un derored by the fact that the Senator made a number Of "pro.
motional p rans" during which he did not mention either his
books or hu publisher. As was noted above, on those omsions on
which he did mention either or both of his books the references

We exemely brief.3 Often, they were of the books'

For inance, in an apparent o ne to his book
~'Chue urnga No vember 1986m2eech before the UA th- Senator Durenberger

&aD tring to w a real book onhealthe , so
that these speeches would be shorter, but it's reall hard
todo. I mean, thig are lippeti n soquickly out here.
and they're so ha that I can't pt my
book done.

So this in a book. But what this really is. is 44 speh-
O . • -

Seial Counsel R. 237, p. 6. On another occasion, the Senators
only mention of his books was his obsevaionw that they did sot sall
s well a Le Iacocca's book. Se Spcial Counuel L 3, p. 10.
,Drn svea speeches he made' Of t&hname ofIs pubish.

am i ed that the audience would have trobl fnding the
book in any place but his office. Sm as., Special Comnsl xis 205.

10M .270t, Rwl Ammeinm 1 S .ml CnI EL ITO OwiNwIim ' SMWCaumd 179. ITS. M.F.I.h Sprim ' is Im. CI. RL SS 18k Suwam hn.
A)m Spu Cml Em 76 w. 1965

CI . 0. l 151). Weahigso CaILN~ MaiT ;fIpmf COsaMW
Eu. 85. 21: 1521
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p. 1a 218, p. 2 . Thes ommets hardly seem intended to om
ag te ubicto ur0 an his books 39

Of the 113 ' omonal apera " made by Senator Duut -
berger during =9 5 nd 6, Speial= Counsl has found onl threan which the sponing orsainition purchased the siome's
books.40 In addition Sp1cial tOUD.. has found only one apaance, the July 1966 meeting of the Outpatient Ophthal I-!- p~Society, at which the Senator's books were actually sold at-thieeven t itelf. S Special Counsel E . 70, 1 21. The Senator oeetom-
ally held up a single copy of his book during his speech; on a few
other ocaions, additional copies were on display.4'

On several occasions, spono organiztions were told that it
was not necemary to display the enator's books, notwitlsadn
the request for such space in the standard Piranha Pss conffma-
tion letter. See Special Counsel Eza. 28, 1 7; 57, 1 10; 66, 1 6; 86,
1 6. In addition, while many rops were willing to display the
Senator's books they were unable to obtain copies of the books %S,
e.g, Special Counsel Euo. 29. 8; 50 1 11; 58 r 5. 11.

For instance, the Senator was invited to give a traditional hono-
rarium speech at the November 1985 Business Issues Semninar
sponsored by the State Government Education and Research Foun-
dation. Martha McNelis. who managed the Seminar. learned that
the Senator was to publish a book on health care issues. She h
to make the book available to Seminar participants. Despite effota
to obtain copies of the Senator's books, no books were made avail-
able to the Foundation. Ms. McNelis stated: "I recall b frus-

- tratec disappointed and somewhat confused that our o plm
to distribute the Senator's books were unsuccessful. Special Gem

" - sel Ex. 58, 1 1.
The Invest to Compete Alliance, before which the Senator spokeCl~4 in February 1986, similarly wr unucesfP in its eftsto ac-quire the Senator's books. a.e Campbell, a lobby i who coei-.(N nated the activities of the Alliance, was instructed bya mb of

the Senator's staff to purchase copies of the Senator's books intedco Of honorarium for the Senator's appearance. Ma. Cp,
bell sta i her affidavit that sometime after the 82,000 paymt

01 was made to the publisher.
I called the Senator's office because copies of the Sena-

tor's books had not been received and was told to contace
Piranha Pm. I telephoned Piranha Pre and beflle
that I spoke with Gary Diamond who told me he would

C Mw lb. i* of may clar onm Ihaem the Suieser's boos an the p Ia~ besm w" he
W smass my Wmat for the WOm UWWn t ho of th SernI as aSpA r f

MmhiUa MWaALab IivinmmCineyj Pen--100e~pm of AAWW=No aga in~ wth th Seaor eap an May 15. 198L. mm 155 mow 49
e1 14TSr, 4rL psmm a
Used a iny145 mOf~wpo .aomeamwt 'soe~a19.l5LWl Ln 47. Hmibse NAWSI temcutive Dhnswadmitto. a . h. . M th be wa - -- to m hl e a 11.000 . -m --- l -- I 11n

OW a11-01 P~net fo th po beeo bok Mr. Krmmwr furTher uee "At "m de d Ior NASLI reqes to rsems the 5aeor'u beak Awua fW Chow. Idid smooasboep mmd would no ban 1~m 81.001 of AnyasftCo~pohrimt
tor _-.:_i, _ Q M o RL , 4 1 .Pa m e m to h S ao&

1 &04.7p@= amainL 12.1 15; 16 I $, 2. 1 9: 41 9; ".79. 1 8



look into the matter. The books wr not reeived nor dWi I
am hoa back from Mr. Dism&

Spacial Counsel Dx& 15, 17.
Panha Pr also pi d in its standard num Itter

tot gwd to th e spno ing oaion "all moamar p omonal tr . No m pch iteratiro has been P i o-
tee by the Senator. his ineoacounsel or Piranha Prem a part
Of the ComWthsmate.ttees oud a
not dicvrda single a on which Gary Diamond or Pira-

u gtoup. . Special es & 29 18- 3, 1 32,8; ,1s.
I n fact, Gary Damond admitted in his ahidavit that he rarely

provided any materials to the oranizations before which Senator
Durenberger spoke:

On a few occasions. I forwarded copies of the Senator's
books to Organiations that agreed to display them at the
Senator's appearances. However, in the m*ority of cams, I
did not provide copies of the books or other promotional
materials to the Organizations.

Durenberger Ex. 3, 6.

D. The Nature of the Grouw Before Whch th Seator Appeared

The transparent character of the Senator's "prootionml" ar-
ranement with Piranha Prm is apparent from a simple compari-
son of the e before which he spoke and the subj matter of
the books hi he caims to hav be prmoting. The Senator's
first book. a collection of white paper on national scrit and de-
fense policy issues entited Neither Madm Nor Aminha was
published on September 10, 1964 His second book a colletion of
speeches on health care muse entitled Aumpm for (O was
not released until April 1986.

Yet betwee February 1966 and April 1966 many of the Sena-
tor's "ptomoial ' ,,w betr heaMl re puq or
groups interested Sentr's vies on tax reform--so nation-
al deferm policy. During this time period, the Ss.Ma made two
speeches, both now cI as "-Ial aIaanos
before defnse otacos Altheagh ,g lu mgh
have p an appropriate Or fo o i of
defens in both - the att dIsI to p Pirnha
Pro&. Instead, the conra-c a ss esiedwb duck *ael to Senator
Dureb~ergr-Awhich he the en d to Pi" Pom Se Spe-
cial el 19, 156 at O-P, 196 at 15-. Om of thes de-
fens on t TRW, expicitly ejected the pvpsal that the
Senator's aperac be treated as a beak p amot *n.SM Special
Counsel I.19.

The incongruity of m i "& -" be
health grous ithout ha ving pulhed- Is healt book appes to
have been obious at the time to both the Senatrs staff and his

ad huis m me amto UeM F m hmarrwin&

0%



oouns.e' On May 23, 1965, Mr. Mahoney forwarded a
dum to Douglas = in which he stat "It is oIxms ha.
taut that the Senator completf a book on health matte Ir
buton by Piranha Pres to groups that the Sentoi umki t
under othe term and codtosof his contract with Pi a
Pressw Special Counsel Eb. 260. in fact Mr mMney went en far
a to say that this book "need not be of the same calbr W ow
writton by a professional author. I& This memorandum rge
Mr. Mahoney's sensitivity to the fact that the Senator w a--ng
a ace that were characterized as book promotions b nu-
meus health issues groups, but had not yet authored a book on
tnim of interest to these groups.

No health book was produced in 1985, however, and at the end of
the year the matter was raised by Jon Schroeder, a med of the
Senator's staff in Minneapolis. In a memorandum to Mr. Kelley
and Kitty Gamble, also of the Senator's Minneapolis staff, Mr.
Schroeder summarized his thoughts on the need to assemble and
publish a health care book. He stated:

I understand and agree with the necessity of doing this,
because of the desirability of broadening the audience of
the Senator's health speeches and enhancing his role and
perception as the "Health Senator" and to make sum uw
have a sound justification for the compensation which he
it receiving from Piranha for delivering health spewhes
around the country.

I believe the linkage between the speeches, the book. and
the compensation is important in explaining 1985 compen-
sation from Piranha.

C'4 Along the way, we have to remember that this is am.
thing of a "quick and dirty. " It has to get out within a =6

C4 tas t e, it is not the "ultimate" Dave Du1nbes
pon health inues. ... But again. it must not be an

O embarrasument; and it must justify the c in
volved to the Senator.

Special Counsel Ex. 262 (emphasis added). The health care beok ul.
C) timately published by the Senator in the qwing of 1966 wu

a collection of speeches which he had previously given mhelth
car immsus Ironically, four of thee speeche were Pirni Pte
"bo promotions" that had been presented by the Senat durf
the previous fourteen months. 4s

e , fa. the Senor a bdatl made .. m to author a hoat an W& w am*m sh emar of 194. who he hired Wliam Semst m a p-Ai-l hme wim. Wr.
9. cmlua a smwmvcpt 0 95 hc WON a~~ puhhdmm SP&W nml um
i..i SwanK,.son. W". for them RIG y h Dwmaibuse Vute

Ths book wm ImilY mumoled aed mlebu by Mr. Schroeder. wm Smmu l wm
r m td ralt Um do-d to the book, mud who wm pod 894 by Ph hish

wm ere ma Woloms Amuudem of Acmomc Healsh Caomtaro-ctob'& IN 1i
Cmoo EL 117). Dew. Univa-y--areh 1& 1986 (Spca Comeie EL 120 0
citmuFlmbleI C-inPmO *Ui y 28. 196 (Spcial Comnev Eu. IMh Paol, he-Apil
28. 1,65 (Spemal Commumi E. 182)

(r,,kgp



0
R Payments to Piranha Pom

In many instanes the Senator did not I Fate a pse a a
'4book promotion" until after the speech itsef Not mi,
t , the Senator frequently was cmpen ated by te em -
ing organization as if his apearance wre a traditional horari-
un speech-by paying the nator directly.

Twenty-giz separate payment checks made WyW to smor
Durnberer, totalling $56,750, were deposi nto the Piranha

s bank account-twenty-one of which reflected Senator Dre
ber Wa's personal endorsement to Piranha Press" Four of these
checks reflected on their face the payer's e ignaUon as honOrari-
um.' See Special Counsel Exs. 122, 167, 188, 201.

Three of these organizations were contacted by Piranha Pr
only after the Senators appearance. See Special Counsel E. 112.,
136. 174. Ten of these organizations had no contact with Piranha
Press. and were never told of the arrangement between Piranha
Press and the Senator.'4 Until they reviewed their cancelled pay-
ment check. they often had no knowledge that the Senator bad
characterized his speech before their group as a book promotion.
See e.g., Special Counsel Ex. 30, I 5-7.

Moreover. on several occasions these same organizations had ex-
pressly rejected a proposed "promotional appearance," instead in-
sisting that the Senator's appearance be handled as a traditional
honorarium event. See. e.g., Special Counsel Eu. 12, 19, 23, 33, 46.
54. For example. John Carter. Jr., of TRW, Inc., who arranged for
Senator Durenberger to visit several defense contractor fties in
California in January 1986, stated in his affidavit:

Prior to the visit. I recall being contacted by someone
from Piranha Press, advising me that they were handling
the Senator's spaking engaqments. They also indicated
that payment for the Senator s appearance was to be mad
to Piranha Press, and that part of the visit would include
promotion of his book .... I advised the individual from
Piranha P that the Senator's visit to TRW would be
handled as a straight honorarimn visit, and we would
make payment directly to the Senator. I also indicated

1Thm te ty o. payments wore vrwmi to Sinor Dureber or by Amo m I -
-hwmtm tSpemil Coumki E& at I-Gk Ainerm - ieui
104 at G-R) Amnerman hnoramneaua 8ea CenM W Re 106 at S-4 AmiinsS

AIc Tnnm iSpeaa Cauos.a . 112 atV% Amm us Re t3 of Am- i n omam-
tun a. 14eat .CmA.i LL 113 at l-J) Annenbeng Caster f. Heaki a. . m. -Cmma
E. 116 at - T1- Chicago Council a F& smw Rulationam dipen Coml EL 1n at N-00.
The Economic Club of Deuwt-Blue Craum Blue Shiel of Michia R ' ' 0 C a In.1 at
S-T The 6putable Wie Amuraam Society (Spesa Counse 1a.138 at P.0k Mwe Futbliwe In.

fitum I Come LL 142 at U-H): GroWy Mum uu of Auuam. "n.
91 EL 147 at D-E): LckeD. ed Cor3ur0.m. Va 1 e47 a. 156a an O-P, M i &L

Counsel Em 15mtBC ail Amoeaio of Senior LigI e ei~a
S167 at Q-Rt National Resarant RAEncs ti-aem U~La 174 at -lk owin

nlinoms iecaol Counel EL 179 at G-W. I___bl Fue1s Asscamio inpem como L 188
at L-W.k Stanford Univerorty Caster for Ecoomic U~ Uqic fueu CApme Ad Ua IM at
J-Kir TRW. Inc- tSpecial Counse EL 196 at 55.( W amN o~einms Omrs (Spoeal
Counml EL. 201 at I-J) and William & Jam iSpeciel CmmiltR Ma 0 at 3-7k

Mh w ck.h nmbd payable to Senator Dunabequrn and deposod without mmdwse. to
Piranha prom were pwaeby Amurcam Amocaion, of ffqugmet Commasu
EL 93 at B-C): 1w Coora'so Society d; -e-m* C 1-m-l &La ~at f-kDni, 5.ma 1La.
bort. In.tpca miL.134 at Ht-I Natoal Amoeum cRlof s u(mn Cmwl L

16 t -H)an Patholop Practmo Aeeocatiam iSpeci Cue L 181 at H-Kk
"Ser Spemil Come Ex&. 93. 96. 104. 105.12L. 147. 159. 166. 186. 192.



that the visit to TRW include promotion of theSenator's book.

Special Counsel Ex. 19., N~otwithstandinffthis insistmce~ the Sm.w
nor se this honorarium check toPrnaPro. m, Sli cial

Counel E. 196 at BB-CC.
on at least two separate ocainSenator Du-n - dIlMaw

mrd a speech in which he did not mention either his bool or his
pubbsher. and later personaLly instructed the spoMrin ON
tiome to make payment to Piranha Pres SM, Special Counsel RM
21,51.

The majority of the groups before which the Senator spoke mad.
payment for the Senator's appearance to Piranha Pr as request.
ed. On more than one occasion, a member of the Senator's sta a
representative of Piranha Press, or Mr. Mahoney attempted to
coax groups that had invited the Senator to speak to increae the
payment offered, often to as much as $5,000.48 For example, Robert
Lively of the National Rural Electric Cooperative Amciation was
told by a representative of Piranha Press that Senator Durn.
beer would not appear before his group unless a $5,000 fee were

instead of the $2,000 honorarium offered. Special Counsel Ex.
r0 7-8. Se, aim Special Counsel Exs. 30, 'T 9, 12: 50, 7, 60, 1 5;

87, " 7.49 Many organizations acceded to these requests, in order to
assure that a United States Senator would address their meetingL
Se. eg., Special Counsel Exs. 60, 15; 30, 1 12.

Some organizations found Mr. Mahoney's request for a higher
payment to be "heavy-handed." Some refused to comply, in part be-
cause they were aware of the $2,000 per appearance limitation on -

an honorarium payment. Se eg., Special CoEul x 14, 1 3. For
_lf-) instance. Mary Samoezuk of the Council of Community As

("CCH') was informed by a repesentative of Piranha Pres that a
C4 $5,000 payment to the publisher was required to secure the Sena-

tor's appearance. Ms Samoszuk stated in her affidavit: "I was con-
cerned that this aangement might be a way to avoid same limit
on honoraria income. Special Counsel Ex. 71,1 18.

Many organizations objected to the arrangemenw- proposed by Pi-
co ranha Press. See. e.g., Special Counsel Eza 13: 44, w!5-7; 88. For

example- James Doherty, President of The Group Health Associa-
0% tion of America. Inc. ("GHAA"), reacted as follows afte resuing

an initial memorandum from Piranha Pres "I recall that the
mmorandum struck me as harsh, abrupt, and heavy handed." Sp.

Sin"w Dw iuwn am CoumI hm argund that the S2.000 p appomm Ihmdm m
hmms.. 12 U.C. 4410 wa not mlaind bocmom 8s Demh revi =miG. -

1.00 per apposaam from Praha P. He rrenewTame ijum 1 M dist 181 a-
iCaimm mbmutm that the rlm pert we u wom that wod hw ba m t,

Smmor. m whih uw4md won channeld temb t pthe= b T ammy
ofmm ot the S.O0o cap. wo, doposed into the Piraha sma. .mmmmt

Em 94 85.000). 96 45.000). 102 452.W)0. 106 5.001). 116 58&000 pa=al SwswDwt
,117t55.00). 134:85.000 payablto -em- DurwwhgrLI 48 800149 482A isU1 £

4=k. 157 54.0OOL 164 55.00I.W17 1.Mt.,. .00k11i&.X13iLK164A
In 55.000' 198 55.000. 199 f$4.000). ''185.0' 51tS00.15555

40 Atheskg the egraevot betwo the parst appsmly atemps that dw 'm
staff woml not be nvoived in the G of akm fes. Sec = Cowd am 2M

te Waff m-1 - d- oay bemn involvW i ths g , &% eq..
5. n r..0. 5. For eamp.. Chaidn Ka the Sen se.. Health Lve AW* a

n1906. stawe i hio affwlav that in duam iuddW makin m m m t
ommt fo moemy pcific groups could pay for the Sews apsaranm Sa Coi ix. 42

15.



cl Counsel EL. 26, 1 &. Mr. Doherty, then receive the sabdd
omfrmalonletter from the publisher. He dincrlb his reastim to

this lefttr fMolws
This letter mad me very angr . Mr. Diamond's letr
imem~d that GAA had r about the Osmatr

atslg abo~k and that the Sentoes
at the Jue 9 eence would be a-book pro

n. GHAA. however, h ad nvted the Senat to
about health care. I believed that GHAA was being
tled" by Piranha Pre.

IC., 11.
Some oranitions objected so strenously to the tms

by Piranha Prim for the Senator's apperace that they
their invitations. Sem e.g., Special Counel Eze 31, 26. 69, 71 and
74. For instance. Ms. Samoezuk of CCH stated: "I decided that it
would not be feasible or proper to have the Senator speak at the
conference, given the conditions impoeed by the attorney for the
publisher." Special Counsel Exc. 71, , 10.

F. Representative Appearances During 1985 and 1986

Summarized below are the relevant facts concerning four sepa-
rate "promotional appearances" by Senator Durenberger during
1985 and 1986. These appearances are illustrative of the Senator's
conduct during this time frame, and serve to demonsrt the lack
of m ningful distinction between the promotional and oraria
ap~pearancs that he made.

1. MAN= 1985 AMUICAN P TYUATRC ASSOCIATION WMcH

In January 1985, the American Psyhiatric oc ("APA"I)
invited the Senator to deliver the keynot addrm at the APA's
Fedea Legislative Institute in Mthat year. Jay Cutler,
Spcal Counsel and Director of Government Relat for the
APA. sated in an affidavit that the Senator w invited to pertici-
ppz i 8 thee eueof his position as Chairman of the
Counsel Ex. 2, . 3.

In a sere of telephone c anssrvwation to the Senatorsj
ps betwe Anne Kelly of the 'at;- staff and

Hughe of the APA staff. arrangement were made for the Ray-
mnt of a S2,000 hmorarium to the Senator. Ms. Hughe s 0ae In
her afMdavit that there was no mention of the Senow's books
during any of thes cOnvmti. Spse CO e E . , 6.
Neither Mr. Cutler nor M. Hughs both of whom we pzeet for
the Sinator's r recalls any mention by the S tor o his
book or his duringhisspeech. additi both aed in
their affidavits that the Senator's books were neither sold nor dis-
&lyed durig the APA meeting. Special Counsel RE 2& 16; 39,
0.

Immediately following the Senator's speech, Ma Hughes wa in-
formed by a member of the Senator's staff that thehonorarium
payment ws to be made payable to Piranha Press. Mr. Cutler was
troubled by this proposed payment because, in his words, he "knew

SQ
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that the senato's dde es [to the APA] was not a book preton.
oe Senato did not s about his U W and no lob a

Sowd" Specia 00zle 19. Ao~lsy Mr0"Weu~it.
ed with Joe KMein, the AA General Coinel who aiOft tthe
APA nt to make the v iom-s! in thisn er pre~Iy beenm at
his Concern tha the 0-40 Wnat releotedA an eNthrt to swabe
the honoraria lim"tatlo.. a Comel R]e. 46,1 S.

In January of the f m yew. Gry wrota to Mr.
Cutlet' demadi for the Sato apm Mr.
Cutiler reedm this Mr. Klein. who in turn w.ot to Mr.
Diamond to reuu~aogother thinp, a Isa# oiniomn from PFmrna Prm counse sanctioin the a t n r e, Mr. Klein
received a co of the FEC advisory opinion from Mr. Mahoney's
office. In his aff vit, Mr. Mein summaried his reaction to thine
events as follows

Notwithsandng this mmunication, in light of my un-
d tanding that the APA had not prozmotd displayed or
purhaedthe Senator's bookis), it was my view that pay-
ment should not be made to Piranha Press. Acordi I
advised the APA to issue a check payable to Senator David
Durenberger as payment for his speech at the 1985 Legis-
lative Institute.

Special. Counsel Ex. 46, 7.
Cosset with this advice, the APA isued a check in the

amount of $2,000 to Senator Dunbergr. As the cancelled check
reflects, the Senator endorsed 1 this paymet checkr to Piranha
Prem. and it was deposited into the P PI bank mint.
Sew Special Counsel EaL 112 at V-W.

2. MARMH 195 T= 3TOA IHIFItUITS WM
Senator Durenberger wm invited to sak at a brekft meeting

Of tt-fiYv to thirty membesft Govermn prain
Commito the Tobseco Institute on March 21, 1966 _by re

Senator Marlow CookSO Senators Cook and Debcaned
that the Ingtitute would pay an 1- nnorium of $,000 6,, coecti
with his an Special Counmel E& 21, 1 . Sumbr D
berge did not se nator Cook of his -arr amt with Plin-
aba Pre during this dssion, no did he even mention his booL
IE Senator Cook. who ateded the breakfast met&n dm Aa
Senator Durenberger's speech as folowE

While I di not spec--i -cally recall the imumc of Sinei-
tor~renerge's emarkcs, I do recall that they related

genraly to thncurrent legisative emam I do not recall
SDunb mhis book or his

p;ublisher during hsremarksbeoetenstte 1
Senator did not disply any o" his books at the meeting, or
otherwise offer thos books for sale at the metin

Special Counsel Ex. 21. 4.51

so Senm. Cok MV in tIe United Seam s f m 19t 1975.
, Romn Lawim. the lauiuar's Saw Vice Pwms for fedeas llsomma, abs mmoud the

breakfast w asnd da s don rn i any ei or diplay of d Smun b oks, Mr. L*w*
amass"d



At the conclusion of the meetim Senator Dureneger apaet-
Iwa offered a Tobacco Institute check in the amount -f }

Durenberger then asked Senator Cook to have a rapim-
-ent check in the amount of 82,000 issed payable to Pilrha

Pre. Special Counsel Ex. 21, 1 5. Although Senator Cook hmd
this request to be "somewhat unusual." he compiled with Ssnew
Dn-ibk i 's wishes and on March 28, 1985 the Tobacco Iodtat
set a check in that amount to Piranha Press. Special Counsel iL
21,16.

3. APIL 1986 MIDWT PODIATRY CONYZW4CZ SPUCH

In February 1986. Senator Durenberger was invited by the Ame-
ican Podiatric Medical Association t"APMA") to address a Midwest
Podiatry Conference in Chicago. Illinois. The Senator was invited
to speak at this event because of his position as Chairman of the
Health Subcommittee of the Senate Finance Committee. Special
Counsel Ex. 18. !, 3. John Carson. Director of Governmental Affairs
for the APMA. coordinated the logistics of the Senator's appear-
ance. Mr. Carson was informed by the Senator's staff of the Sena-
tor's relationship with Piranha Press and subsequently received
the standard Piranha Press confirmation letter. As requested. the
APMA made payment to Piranha Press within ten days of the
letter. approximately three weeks in advance of the conference.

Several weeks before the event. Mr. Carson contacted Piranha
Press to discuss the book display. In his affidavit, Mr. Carson de-
scribed the ensuing events as follows:

The persou with whom I spoke-I believe it was Gary

Diamond-informed me that it would be necessary for the
Cib APMA to make a table available at its annual meeting for

a display of the Senator's bookis). I was both willing and
prepared to act on this request .... However, I then re-
ceived a telephone call from Jodi Mathison or some

CC from Piranha Press informing me that there was no need
to display or otherwise promote the Senator's boous) at

00- the annual meeting.

Special Counsel Ex. 18. 6. Not surprisingly, the APMA did not
display or sell the Senator's books at its meeting. Senator Durem-
berger did not mention his book or his publisher, or any pham to
publish books. at his speech for the APMA. Special Counsel x 18,

- 8.
It is noteworthy that the Senator also spoke before the APMA's

to annual Leadership Conference in March 1987. Mr. Camsagain
was responsible for arranging the logistics of the Senator's appear-

N ance. Although the Senator's speech at the 1987 APMA wu de-
scribed by Mr. Carson as very similar to his 1986 speech, the

APMA was not asked to and did not make payment for the Sena-
tor's 1987 appearance to Piranha Press. Special Counsel Ex. 18,
,q 11.

cbact.wwd the Senator s appearance am a trataonai honoranum event. 'Speo CinsI
Ex 49. 1 4

zA i



4. NOVZM3UM 1986 NATIONAL RURAL ZLWIC COOFUATIW
,A~OCiATION UIUBCM

Senator Durenberger also was invited to speak before the Na.
tlmial Rural Electric Cooerative Associatio ("NEEA") Copeati Leadership Orientation Confence on November 18, 1=U.
its letter of invitation, NRZCA offerd an honorarium paymmt o

2,000. see Special Counsel Ex. 175, .BThis invitation wu s-
ted by the Senator through Ms. Athi n of his staff. Robert
ely of the ECA staff and Ms. Mathison discussed the detal

of the Senator's appearance including the $2,000 honorarium pay-
t. Spec Counel 50, s5. Mathison -Mr.

Lively generally of the Senator's arrangement with Piranha Pres
She did not. however, mention the Senator's books during this con-
versation. Id,

Sometime thereafter. Mr. Lively received a memorandum from
Piranha Press regarding the arrangements for the Senator's ap-

pearance. He then had three separate conversations with a repre-
sentative of the publisher. The representative indicated that the
$2,000 honorarium previously agreed upon would not be sufficient
under the terms of the Senator's arrangement with Piranha Press.
She further informed Mr. Lively that the fee would be $5,000 and
the NRECA would be required to purchase 500 of the Senator's
books. Id, '7.

On behalf on NUECA. Mr. Lively objected strenuously to this re-
quest. As Mr. Lively stated in his affidavit, he felt that Piranha
Press was pressuring NRECA. Id., 9. Ultimately, the repreenta-
tive from Piranha Press agreed to the $2,000 figure. and further
agreed that NRECA would not be required to purchase any books.

I 10.
Bergland.5 2 the Executive Vice President and General Man-

ager of NRECA. stated in his affidavit that Senator Durenberger
had been invited to speak before NRECA's Cooperative Leadership
Orientation Conference because he was a member of the Sente
Subcommittee on Intergovernmental Relations of the Committee
on Governmental Affairs. Special Counsel Ex. 11, 3. Mr. Bergland
stated in his affidavit as follows:

The Senator never discussed his book(s) or his publisher
with me privately. While I do not specifically recall the
topic of the Senator's speech. I know that he did not dis-
cuss his bookis) or publisher during his speech. I did not
see any display of the Senator's bookis) at the Conference,
nor to my knowledge were his bookis) available for sale.
The Senator's appearance before NRECA was not a book
promotion. NRCA treated his appearance in the same
manner as any traditional honorarium event.

Special Counsel Ex. 11, ' 6. It should be noted that there is no ap-
parent nexus between NRECA's interests in energy matters and
the Senator's role on the Governmental Affairs Committee on the

"Mr. Bemland soved a the member of the United States House of ---- tatm from
Minanmeas Sevth Consreenoma Disuwc from 1971 to 19,7. and then me ti Ssma, of the
uS. Department of Agriculture from 1977, to 1981

S.Rept. 101-382 - 90 - 3
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one hand, and the Senator's books on national defense and beumtpohey Wossus on the other.

G. Advice to Senator Durmnbersw Cunee Againsthi
ip With I Am

Many of Senator Durenbergers advisors and staff members wentroubled by his arranement with Piranha Prem Several puuueal.ly cautioned the Senator against his continued participation in that
arrangement.

Jimmie Powell, the Senator's Legislative Director from 198 toAugust 1985, stated in his affidavit that he was concerned that the
arrangement "Would have the aperac of avoiding the overal,_-~iittoon honoraria income. 'Special Counsel Ex. 67, 1 2. Mr.
Powell discussed these concerns with his staff colleagues, Messrs.Homer and Kahn. whom he understood shared his concern. TheSenator's arrangement with Piranha Press was one of the factorsthat ultimately contributed to Mr. Powell's decision to leave the
Senator's staff. tIe. ff 11.Mr. Kahn stated in his affidavit that he received complaintsabout Mr. Mahoney's approach in negotiating the Senator's bookpromotion appearances and discussed the issue with Messrs. Ma.honey and Kelley, and perhaps with the Senator himself. Special
Counsel Ex. 42, 1, 8. In particular, Mr. Kahn stated that he receivedcomplaints about Mr. Mahoney's efforts "to negotiate for the high-est promotional fee possible for the organizations in question." ISo Michael Bromberg, a campaign fundraiser for Senator Dunn-berger, reacted similarly to the Senator's arrangement with hisIq publisher. Mr. Bromberg was so concerned that he raised thematter with the Senator personally in 1985. He specifically told the04 Senator that the business community was being antagonisad byMr. Mahoney's dealings with them on Piranha Pes' behalf, Jad04 that the arrangement created an appearance of impropriety.
cial Counsel Ex. 14 19.

CO This view apparently was shared by many of the Senator's advi-sors. Dr. Donald Fisher, once a member of the Senator's rsetlms
Steering Committee, stated in his affidavit that the Senator's ar-ranemment with his publisher had been discussed during 86swrlgCD Committee meetings, and that many of the Committee membswere uncomfortable with the Senator's relationship with PihmhmSPress. Special Counsel Ex. 29, 115, 6. Similarly, Frederick Grae,an attorney and friend of the Senator, testified that he re1mmd4 -Ced that the Senator terminate his relationship with Piranha Prm.Special Counsel Ex. 435 at 102-104. Inasmuch as the questblecharacter of the Senator's promotional arrangement seemed obvi-ous to those around him, one might fairly question why the SMa-_ _ _tor himself allowed it to continue. s3

"Smamr Dww W a klmwdd w hio pstauam to the Coire.& sMhat hk uem.
sh wih Piwmha Pm env a hek &ok WL a w of luaiSw and the aw .mS hem.
runa... I shoul have know it and I should haeavoide it.' He" 1juacuip r (4w g 3I
19501 at 43.



V1. EvEDvicz RaoAaZnI THE CONDOMINUM TRANSA~rION9

Following his election to the Senate in June 1979, Senator
Dureb eer purchased a one-bedroom condominium * *608) hoat-
.dat 19'La l Avenue in Minneapolis for $48,000, which he
ud during his frequent travels to that city. Senator

h -s represented that effectve July 28, 1983 he formed an Ive-
ment partnership with Roger Scherer. a personal friend and the
owner of the unit (*703) directly above the Senator's. Both the
Seator and Mr. Scherer contributed their respective condominium
units to the partnership entity. Senator Durenberger then reted
his unit (* 603) from the partnership at a per diem rate of S65.

In June 1985 Senator Durenberger placed his interest in his part-
nership into a qualified blind trust established pursuant to the
Ethics in Government Act. In his capacity as general partner. the
Senator deeded the property to Michael Mahoney as trustee of that
trust

On March 31, 1987. in response to Mr. Scherer's request, the
partnership was terminated. The Senator then sold the condomini-
un unit to the Independent Service Company ("ISC"), a Minnesot
business owned by Paul Overgaard. "effective" April 1, 1987. Fol-
lowing this sale. the Senateakrented the condominium from ISC at
a per diem rate of $85. Because the deed and related documents ev-
idencing this sale have never been filed with the county Registrar
of Titles. legal title to the property has never been transferred to
ISC.

Through this entire period, from August 1983 to mid-November
1989, Senator Durenberger claimed and received S40.055 in Senate
travel reimbursements for the costs incurred in renting the condo.
minium from the partnership and lSC. 5 '

Special Counsel finds that in these matters. Senator Durenber
C*4 engaged in a pattern of improper conduct which has broughtdis-

credit upon the United States Senate. Special Counsel specifi=
finds that Senator Durenberger was a participant in the
dating of the two real estate transactions here at issue. and that
thes transactions were conceived and orchestrated wholly a a
means of permitting the Senator to claim Senate per diem reim-
bursement for staying in what was in essence his Minnesota resi-
dence.

0 The effect of these transactions was to transfer to the Senate,
and ultimately the American taxpayer. the cost of maintaining
property which served as the Senator's second home." Inde, it
would seem that the character of the Senator's use of the condo-
minium essentially has not changed since he purchased the proper-
ty in 1979. Since that time. the Senator has maintained his pensan-

I"' al belongings in the condominium. stayed in the unit during his

"Snator Dureuberger hM refunded 511.W5 of tbs sum to the Snae. Sm Specil Cmame
ft 296.

The Senator also recmved S,.55 in murmm from the DurenbrgW Vohimsr Cor-
mnute. his oftial elecuot committee. as payment for the condominium rental emsiedung TSrel to Mianaroc S~ Speca Coumt E_ 407....

CIn his matment to the Commuttee. Smnator Duretbere stated that the pmnasek was
not "a financuil windfal for me." Hainw ruinswa'w June 13. 19M, at 33-34. ".owever.Wu-
bwumeau received from the Senate inured directly to the Senator s beneflt by hehasq to pay
the mortgap on the Senators condomium.



I- r

trawl to *
p eryat all times.
inly, Special find that at various tinm the Ss mwainterest in the codominium was co 2ele from the Smela Dh.bu W Offs"ce. Te true onshP of the condominium a ulieb

the Senator was claiming rental reimbuemests wa ther* U.eren tad to that Office.
Counsl finds that Senator Durenbere's Coniu inthee matters reflects an abuse of his United States Senaft egosand a misuse of United States government fundL Taken colselve.ly, this conduct is of such a nature as to bring dirdi upon theUnited States Senate.

A. The Condominium flanuactions with Roger Sherer
Special Counsel finds that the real estate partnership betSenator Durenberger and Mr. Scherer was conceived and stuc-tured expressly for the purpose of permitting Senator Dunbigerto rcive Senate per ditem lodging reimbursement. Special Coumlfurther finds that Senator Durenberger participated in what was inessence the back dating of this entire transaction. Finally, it is ob.vious that through the partnership vehicle the Senator retained asignificant ownehip interest in a condominium unit which servedas his personal residence in Minneapolis, and that thisinterest effectively was concealed from the Senate DisbursinOffice.

1. CONT ,MATM 1XCANGZ OF CONDOMMUM

Following the November 1982 election, Eugene Holdernm, Se-tor Durenberger's personal friend and 1982 Campaign Mamw, advised the Senator to sal his Mineapolis condomninium as a mwof reducn his monthly expenses. Durenbesger Ex. 7, 14." RgeScherer, who apparently was aware of Senator D bf-rgers d-forts to minimie his personal expenses, subsequently b toma m-plore with Senator Dureniberger ways in which the Senatr "oreduce the cost of maintainin his condominium residem. Dathw.berger F.L 21. 11 4-5.s7
By the end of July 1983 Mr. Scherer and the Senator had agedto enter into some form of business venture with re t hwi to tbsir

repectve condominium units." However, it is clear= the dument produced to the Committm in this matter that the jp utloriginally did not contemplate a Partnership or similar joiMt b.nes venture. Instead, the parities intended to echange their m.spectve condominim units pursuant to § 1031 of the Intanl Rs-enue Code. which permits the tax free exchange of like prepstLSenator Durenberger then would lease unit 603, his former cado-
' Mr. Holderm WN Watd to the Seear the. ... his "10r fhe WM1 MY M a hoat or mala pubWi Ioftwq. C iaJmIrE 7. .mrmm tme mum of the P. im lqu .n this 0 -- , -vhu" anumber of the p maqn ithe to im m ia. .antionduKeAle. Lmi Kruw tww ENiumx Ricbm LawgaEse Weei am oti s s .tkcm of tim Wu~a puede to SPoini Caome durning thin arntervmm wN be ftenmto pmodimuy thm t Report." DSm . 21 -5_ 7. ! 5



minium from Mr. Scherer and would finance this lem. in ar
pat through Snow rIurn ment pay ts.

In nnection with then. plans, Mr. ssught: the- ,ie
of Randall Joluuoa a forum attorney for the " Feeanud=
Cmmiumlo and the Senator' 1982 Cmpign Treaurur,eccan -
ing the Senate per di rmburm nt regulations. SIC DWOW
buger Ez. 9, 11f-4. Those -rgl--tos genera allow m buueu-
ment for lodging expenss incurred on official Sate in In
accordance with th reations however, Members are nAt per-
mitted to claim reimbursement for coats of staying in their "remi-
dunce cities in their home states" during adjourment sin die or
the on August reces. See United States Senate ZTrwl Rj.
udations § 1(C) (1980).59

Mr. Johnson concluded that the Senator could claim Senat re-
imbursement for his overnight lodging in Minneapolis if he
changed his voting registration to Avon. Minnesota. a small town
in rural Minnesota in which the Senator's parents lived See
Durenberger Eu. 7, 7 6; 8, r 5. Avon would then be deemed to be
the Senator's "residence city" in Minnesota. and according to Mr.
Johnson. the Senator would be eligible to receive Senate reimburse-
ment for the cost of overnight lodging in Minneapolis. even if the
Senator was simply renting back his former unit from Mr.
Scherer. 60

Thus. in a June 28. 1983 letter to the Senator. Mr. Johnson
stated:

Gene Holderness and Roger Sherer [sic] have talked to
me about the proposed transactions involving the condo-
minium. I told them that I am ready to proceed with the
papers as soon as you give the word. In order to minimize
any possible concern about receiving reimbursement out of
Senate funds for nights spent at the condominium. I believe
it is important for you to list your new unit immediatly
and sell it within a reasoanble period of time. You will
have to change your legal and voting residence to am*-
where outside the Twin Cities area. I think Gene sugged
that you will probably use your parents' address, which is
perfectly acceptable under Minnesota law.

Mwh rewevant relvahau p ov iden Pertinent Pamt
Travwing -pa -s which will be tmbwd am' 6 to the ezemm usoid

to the tramcumi of the official bunem whle away from the offimcal statio or PM s"
duty

"he offial daty statu= ofall Senat 3ebr and emlensbal be see se
be the hwuopotan arm of Weahalnon. D.C. For thi' t pf .*' da
Station x Senatrs shall be cousede to be thew, revmden ct m in thkir born mm
dunim aammeat sne dw or the adjournment pred authsirm in aodde sd
yar or Public Law 91-510. approved October 26. 1970

Umuied 'a 51maft Set's 71vgPiam # 60 (19001 As ism noted abatea. the Samo Min
Cammitse rvastiy hasine - that thes regulatio donot permit irrs- t awsmmo
ncu wit a Nember a reiding in ha' bar umal plato of ndonm m h hbr lee sm

dnigthe saor die or traditionial Augus recse ausbm'4we br Pubilic Law 91-510.
dIt i Mefss onot that in a eis of o m imerpret the Federal, Trued Uqula

tin. the C men h held that an emploesn temporary dt my im eemm.
bursed for the apreof staying in a persesmally owne rental property. abat clewand mm.vvn ievei that but for his emporarat.dmu a Pn"Be the premarn weemAim
b renm to mae thr pasty. S e#. In owa= or aka lm Clms 5-
unpubiahea Opinion of Comptroller Genwa. January 16. 19901.



Secial Counsel Ex. 298 (empai addd).' Obviously, Mr. Jobs-
son recognized that the contemplated exchange of jroIes eld~~~~~be viewed as no nm than a ginimick to allow the8aao o hm
reimbursent for the cot of renting his own forme
He thwereo cautioned the Senator to dimpoe of his new unit
quickly.

Thereafter, the partie took several steps in an tf ar o m
plish the planned exchange of condominiums. On or about July l&
1963, Senator Durenbeger and Mr. Scherer executed a form "0..
trat of Exchange of Land. See Special Counsel Ex. 299. As re.
quired by that contract, in early August 1983 the parties also ene-
cuted deeds conveying to one another their rpective coamini-
urn units, and Senator Durenberger executed a form "Certificate of
Real Estate Value." See Special Counsel Exa. 300. 301."1

In addition, Mr. Johnson drafted a residential le agreement
between Mr. Scherer and the Senator. providing for the daily
rental of unit 603 at a per diem rate of $65. See Special Counsel f.
302. * Although this agreement was signed by the Senator, it ap-
parently was not executed by Mr. Scherer. In September, the Sena-
tor and Mr. Scherer submitted the exchange contract to the condo-minium building Board of Trustees for approval. By letter dated
September 26, 1983, Senator Durenberger registered with the Min-
neapolis Comptroller as the new owner of unit 703.

Throughout this period, Senator Durenberger claimed and re
ceived Senate reimbursements for the cost of renting the condomin-
ium. ostensibly from Mr. Scherer. In support of these Senate reim.
bursement vouchers. Senator Durenberger proffered rental invoue
generated by "Area Advisors," a local rental agency which previ-
ously had managed the rental of Mr. Scherer's unit 703. See, e.g,

NSpecial Counsel Et. 408 at 15-17.
In the fall of 1983, however, the parties abadoed their plans to

cm exchange ondominiums because of tax r. entirly un-
related to Senate remburments. As a result, the '.. .. _"
required to effect a change in title was never fied with the county

-eitrar of Title." Accordingly, Senator Durenberger held la
title to the condominium throughout 1983."9 Thus, because the
transaction never was completed and legal title to the pprty

0 never was surrendered by Senator Durenberger, during this peiod
Senator Durenberger ementially was claiming and acsng

"Senate monies for the cost of "renting" what was legally his own
unii

9 * Spal Coumr wbm ha Sematr Duraumbs danrba haw thoa dw m a
I") vu~ ema m to a ity W whch ber 9 a=ayod, ine& ade t p tim .p No I &

salt ae appena, thatN Se pme ad Novmnb 19 the mepar d thea minm
-%m~nm feo fr unit 703. Se Spnel Couasi R. W4 Howe. wm amNO in Sacm Vi. A. 3

bowm. the Senatmr cnunWm to ma mo e ad /amosama he In -om um as

SA&s am d~icnd m fully in Swtm VL A. 4 b ab in norumm appuamy 8
the unmdm angm of the appanble govenment pe um temruma ram&

oKm fantit dow aM apper tha th do'um a rewund under Mumoft im Wo e a
csnm ttl We to the Wpr.ty aus ever moemtad by Mr. Scu.

A. as dAmned Sw mn Vl. A. 3 blWow, Sentor Dureber hed leal tt to ho prop
soy untl May 16. 1984.



2. TME PAITNUIISP TWINSACION

Saecial Counsel finds that Senator Durenbre atcp~
ith others in the execution of a series of hec

in dcumuents in connection with the cration of the
Which he then cited in support of his pest claims for &ne mir
bunsm No.

As wa noted above, in the fall of 1983, the Senator's advimi
nised that the - exchange of properties with Mr.

would not qualify as a tax-free aon under the Inter-nal Revenue Code, and terefore w uldtigrtxal aia
to the Senator. Richard Langlais, the Senator's tax couanesL
s dthat a partnership entity be used to accomplish the p.m
viouly identified goals, and that the Senator and Mr. Scherer cum-
tribut their rspective condominiums as partnership amsts*B Se
Durenbergr Ex. 21, 6. According to Mr. Langlais, in October 1983
he directed Donald Lattimore. an attorney working in his firm, to
draft a written agreement. Durenberger ELx. 12. , 4.6-

Several months later, in December 1983, Mr. Lattimore prepared
a draft partnership agreement. Id., 5 3. This draft agreement re-
cites that the parties had "entered into an oral agreement on or
about the 28th day of July, 1983. regarding the sA hr of p a of
(condominium unit] 603 and (condominium unit] "f03. and urth
agreed "to share and specially allocate profits begin July 28,
1983." A revised version of this agreement, forwarded to the Sea.
tor by letter dated December 30. 1983, deleted this languW and
i in its place a recitation to the effect that the partie bed
"entered into an oral agreement on or about the 28th day of July,
1983. regarding the leasin of 603 and 703" and that "'a paersi
was formed and began business on July 28, 1983." Se
Counsel Ex. 311.68

The parties also contemplated that the Senator would 1ie unit
603 from the partnership, and would claim Senate re2u.-m t

04 for his condominium lodging costs. Afain, the parties dimed
with Randall Johnson the effect of the transaction on the 5S 's

" An uMed haadwmtzu note produce to the Commtan by the Seamr. p-ft in Ij01. rw's hwmdmw, state:
Per aRmiy Johnm the masee of piopert, a no the ben pin fr the S. Mt.

Lmmim thiane sb a imw ed be a mmex bPei dik. ihe d
-we wil o m bown both will be mvch thm Roer n alammd

at8 and the Senew 8703.
P -d-2 Q mi £L 30&
Mr. IWM stad in We rsl emn d af dat thao he was mfemd i Jnly 11 tIMe

the Saier an Mr. Scwh ed areed form a pRLae .D b. L. 14k. in
arih as Sperm Co thai mat eve Mr Sto. te n f mom b di- himi msm in his aIavIt um thy mtter.

' Mr. Lanau ,mUectin 0 equwe comtradamem bow the d p to
V') td~bhegSiaor. Thomn documet rea~c tho zn i -Sepme 163. Swar Iue

• - o al mim coi = mmrnm ehniusto hid Dom G(o f hr
app.eAMaL Them 140mmim. afthe Agh aos PmOlY mmdAs SM c CoMmI Zb~. =0taded o the Commitee by Semator Dureer and ar ther -6 Wme hem ms

h mmmL Obvimoyl. as of he dam of thor docma, te Smer mW Mr. NUMwer plmm ummply to euh"a propemrsan hd s mum whe fer fore pouii

2%=t% form a pwneh mm en eeaWawn in the mumd m of. 8 a .
Set Nflem v. &.d Suwt Ca. 269 F.Zd S6 Ah Cir. 1951 apyin M1y lini.

it the inten to do th thia ta comnsiute a i i whch deerm w shme
passnevea reiatom " Id at 887.

' :A. produced to the Commi tee hm documnt wesnimm pm 5
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right to claim Senate re mbumenI. Mr. Joebon advised that ti
Sentor could continue to claim nowumbu-u.e. if a
was created, but cautioned about the need to reducmDo paries
agreement to writing s quickly a podbkLe

Thus, in a letter to the Senator dated Decmber 29, 196, Mr.
Johnson stated:

It is important that you conclude the
tranaaction in order to justify the per dim eimbrm ent
you received during the August reces As I mentined to
vbefore, I believe the straight n wth Rae
b some risk of being dimlowed by the ternal Rev-
nue Service. I am more concerned about ths par ip
transaction and the allocations proposed by Dick Langlas,
but he is your income tax specialist. In any event, from
the standpoint of Senate Rules and WRS Regulations, I be.
lieve you can claim the per diem reimbursement-but the
paperwork on this should be completed immediately if you
have not done so already. Everything should be dated
before August 1st, reflecting the oral agreement between
you and Roger.

Special Counsel Ex. 310
In December 1983, Senator Durenberger retained Michael Ma-

honey, his Minnesota counsel, to oversee and close the transac-
tion." See Special Counsel ELx. 443 at 116-117; D Ex. 14,
1, 2. Sometime after January 1, 1984 David Steingart, a third year
law student working as a law clerk in Mr. Mahoney's firm, re-
viewed the agreement previouly prepared by Richard LangAsis and
drafted a revised partnersip agemet.t Se n of M.
Mahoney (4/17/90) at 125-127; Durenberger .14, 4. This docu-
ment represented that the parties had "entered into an oralgaee-
ment on or about the 28th day of July, 1968, r adNS the ing
of 603 and 703," and that pursuant to that amomin 1 a partner-
ship was formed and began business on July28 19& SW pecial
Counsel Ex. 316.

Mr. Mahoney's firm also drafted a number of additoal docu-
ments necemary to effect the t incuding quitelim
deeds. by which the Senator and Mr. Schwa were to their

rsetve units to the arnership (Osecal Counsel x 11,318);
Certi of Real ste Value, for the Senats and Mr.
Scherer's signatures (Special C ounsl EmL 19, 3); Affidavilt of
Purchaser of Rgistmrd Land also for the Senators and Mr.Scherers signatures as general partners (SMeil counsel Em. 821.
322); and a lease agrement pursuant to which the Senator would

go Mr. Mahorney rumijad tha di faW st - -!O ma dw ~ I
frimmmI Wor the fail. of h w avimm s hto i t*e jm W WWA
" monnd ft 33 at 117-119.

,a " mr demm in this 0m Mr. Maamey tmAed t sie tmolee e sduumiemS
PM by is.m mU m the Wel d - t. te _ti e f tdo t=
mmun to the PortDU mam ans bmm I A o h Don m. SPa dIn
E 448 at In. Mr. Mabha' mmhs m thu a ms & iwo i I a m
aboe. an Dammha *0. 1 Mr. Lm o huu im o Nmmr a nwmi dm. of bb
drf qmamt. This mataly sm t so of thu dom d Sumosor wkm f wmmb
Mr. L to t U r m-d thu Mr. W swag did sta oM *Ota rWWG su mt u UNU in oi Inc



rent unit 60O, his former - residence, from the atesi
at a diea. raw r of pial counsel E&. 323).1 1

siator ue ,hm marted theywi pat n p -rmet.n us-
norlg the parties intent to omea partnership ad duAio-
the pof their a nt. The Senat also sdgmi the
irn o i ats q mutatm deedctat of Real E tast Value, and

dai fPurchaser of Rogistered Land, all of which were required
to Nth Ft a legal transr of titl to the -ondominium to the partasv
ship's In rMition t1h Senator's snature ai reflected on the ref-

f ageme E i A nrach of thiese ens is dated or re-
flwt an eeciedata of, July 28, 1983."3

The witness affidavits introduced by the Senator during the
hearing in this matter evidence that these documents were not exe-
cuted, until early 1984 Mr. Mahoney's affidavit reflects his under-
standingf "that the basic partnership documents were executed be-
twee December 1983 and February 1984. "" Durenberger E& 14,i 5. Mr. Scherer stated in his affidavit that he executed the "neces-
sary documents" in February 1984--some seven months after the
purported effective date of the partnership. Durenberger EL 21,
117."

As these facts demonstrates, an historical and entirely fictitious
effective date for the partnership and the transfer of the condomin-
ium to that partership was created. As part of this plan. Senator
Durenberger participated in the execution of a series of back dated
and misleading documents, which he then cited in support of his

N.. past claims for Senate reimbursements.

is. ------- IR adML-d Wo the Commfiia in this mnornruy n that then =Nwa
wMu a I saue -IW Jmu 4. 1964. O th dat Z m; h L eM d Mr. Lmei"
mm fAwmn to Mr. &RA a CM of the and e Sm-' doim
Which Lamo hI propd " the requiest m. = a: th Smo sn them
dkesu- S Cionsel SL 1. This suawn thL an ofthat de. Mr. MK 'o farm

'BID h mm i ur the' s~nu an June 12. 1930. W. Hern it rhosh 2iAlm
CA a Lae Arm mee. I9 Mamn Ap LEM W stte tim. under 3.mu
law. the effctie doe of the mu mf cooen bm e subr then the' dm h dud

= during th papat? is mmud if thei m im". 1-he hudim dt m mu No
ntim we r l.e w 1A& i i1w m g. s.Im ~ ~~o t.heum amI t ampow agitand/m aa.-6 a a rh. of m n to, mthe, m w t i m .

p wn oft fh Yaw hn the o, w thosbi st the a pNaod .
e J Wi teatrom d. e .Im Aw f-Um- i aof ito

to the we t w apum aworf l. mdthuthew wnamd imdo
athat Id be dfind bromy to m ihe uAt.u IMI.. App
l 345 at .0.-11

~~mu'reschanta n mmmed by ina ae~duimma.7 m it.
apeethat Mr. -ta amdd r or aul of thse dectoomu to &a" Jahwsm PMe
m abl &Mrft form., fo rview and that, Mr. Johnsu smoru thess am Mr. 5~
Ith I Iu Whm, by i~e deaod Ferr Z?. 1964. Sr Spued Cuwh S. 314.~

ft tim hr m~m edat hov d the paI -*am the d inmmm ms Waemplue
form, thI muria 'spm M5ure slmm

xwihoA dme d th pow * Aifdovuu. bows's. rallas Sade Jem.. 9~ of
July 2L6.N to evidence thut the pans th dcoes No tht. Sw

SpumE~~ Csn 7. 313. 321. 32. Mr. Joius h ore SPoo Cemud thut he receied
the domino Mr. Uim y'seffice in Fehr! 1964. HI further a mdt he

did a"l W im the * otmeof the prtum ela om the doads or the "& adwM.
and that be :=in the doamea who thy us's no to him in Mery 1564 Durso.
berm. Eu 9. 17. However. Mr. Johnson steted that neither Summter Dwnhebpor aw Mr.sor.,w amo when be uaesd the dammeow n mohgt Mr. _e heddm

dm notarsizaio din with Sama. Durenhurer. Emu arp E 9. 17; 21.1 7.



3. s=ATOM DUn DZ 'S CONTINU OWNNW INTUW IN I=
CONDOMINIUM

Special Counsel finds that, ewen after the formation of the part-
nership, Senator Durenberger retained a significat owe ip in-
terest in the condominium property. The deeds and p e Af-
fidavits reflecting an "effective" July 1983 transfer of the condo
miniums to the partnership were not filed with the He p
County Registrar of Titles until May 15, 1984. Se. Sp aCouel
Em. 317, 318. A new Certificate of Title documenting the partner-
ship's ownership of the property was issued by the Registrar on
May 16. 1984.r, See Special Counsel Ex. 328. As a matter of Minne-
sota law. therefore. legal title to the condominium continued to be
in Senator Durenberger's name until the latter date. 7

Moreover, it is obvious that even after the formation of the part-
nership Senator Durenberger continued in effect to own the condo-
minium property. The parties' own partnership agreement express-
ly-acknowledged this fact. In setting forth the parties' understand-
ing concerning the allocation of taxable income or loss. the agree-
ment states: "Taxable Income or Loss shall be allocated equally be-
tween the Partners ton the basis that each Partner owns an undi-
vided one-half interest in all Partnership Property)." See Special
Counsel Ex. 316 at 8. 78

It also appears from the documents that there was an effort,
with Senator Durenberger's knowledge, to disguise the Senator's
ownership interest in the partnership entity. Each of the partner-
ship agreements and real estate documents described above identi-
fies the business entity as the "Durenbergeri Scherer Partnership."
In late March 1984, however, the name of the paterhp formally
was changed to the '703/603 Association," denominatin the unit
numbers of the condominiums contributed to the entity by Mr.
Scherer and the Senator.

The reasons for this change are set forth in a memorandum to
the Senator from Lori Krage (now Edstromi of his staff:

"In Minmesoa. land such as the Senator's condomsinum whick is rguud nder the Tor-
renn "wm man be conveved only upon the iumm of a Certificate of Tite by the tY yeSOW
trar of Title. Se Mina Seat. Ann. f508.47. Special Cousel wes mformed d a CAli of
Titlo is after the following documenta m filed wKh the uar li a dof we
2) the Grants *Cmficete of Tite. 31an Affidavit of the Nithaer of 8im Lm*d and 4)
if the emrm n a trme. a copy of the tu dmw.mem.,In June 19685. the Senator esob d a qualdfid blind t-1 pmamn to the I a is Goe-
erment Mt. and in hs capacaty as Gena Parmtr deded the comdommnim peuty to Mr.
Mahone s truee of that trum. Ths deeL howmr. w e ao fnloM with the €mosy btM of
1Tie until the fail of 1966 and a new Cwuf of Title &d am nse uml C r IJ St

Spectal Couel En. 3M5. The partnership therfosre was the boga owner of the an
until October 19.8

"As a resut of the paru"s failure to eblish a parnershipm t. the Stem "weU
paid al the operatung co of the condoomum at Wte me Merck 196. Th m a essr
to Eugene Holdewn dated March 7.1964. Senow Durenberger Iw tht me a m
maty July 1983 h&had p sd "'mo rme same ea. mswunce. condo 1e. ti t m

I ".. for unit 603. Spe al Cousei E& 31&
Th materils produced to ths Cosmmtte, by the Senste do not include copes of choc or

similar psnt documments evidencing reular .worp and condominium fe panm. They
do. bover reflect the Senatr panymnt of the Noember 1983 m S@I- imt. w I=3
reel ee taxs due on October 31. 1983. and a number of muiswlamso reper and etity bidl
3mr Spectsa Counee E A06. 307. 306. Moreover. typed woa appantly prepaed by the Sine-
tore9 etaff rage that the Senato paid the condominiums morMW between Aunet and Do-
COmb1963. Sm Spec11al COUueel E&. .112



1M n d th p will be "703/608 Partus.

p ed that will abe on the Invi m a (
didl think it Jsed good to have eTh- breprkmra

c~u85lb the inimicas that we~m mubd
o areed. Rth e S, iu m
hr the VwtasrubI* and Maels you object Dave S-t1 igau
wilU pio s theal paereor)

free CounWe Ex 24. The Senator insrictd Mr. tnrt to
and t nmesn chane an mnendmnt to the Senu-

te er b

Spaesia O Sou el furh 1ns 198 was terfer ed"Set t . p . Ez. 452 at 158-15A, 86.P"
While the witnesses have denied that this change aeesteda

cosis fot misled the Senate, the obvious w he
han was o conea the Senator's interest in thep

from the a ui Office. Morover it is clear from
very aWn ug orf thm quo 0cument that the Senator's staff un-

stoad the a anof ipropriety surro the transa-
tion, and comm that understanding d to the Sena-
tor.

4. TMZ IZAMIG OF TMZ CONWDMINUM MROM TME PARTNIPM AND
TME SENATOR'S CLAIM FOR SENATOR RZOUM fl

Special Counsel further finds that, whatever its effective date,
the sp was not a bona Me investment ansaction and
Was =n ea motivaed solely by the Senator's interest inuotann
Senaor lodging resimb ursemnent. In fact, absent the receipt of these9

rembure ment meit appears that the patnership would have
been of no financial advantage whatsoever to teSenator.

As ee noted abo from the outset the - contocon
that the Senator would lme beck fro thm he ? es im

codmnu rsdne(#6O3X and that Uitosf s
lo.dd ul e aspthd ongh lanate

-M The - utm alsodnaihtes
would fiac h otn oeaig costs Of the

Th.m, as part of both the ectempate codominm mehange
and the ultimate partnershiptransaction, the Senatoe rd Into
a leeme apmn-ut from the rental of unit 603." The PUAnersIP
lease prov ide fr the rental of the property on the Mhwlq

Lense shall pay rent at the rate of N65 for each dY he
ocoupiaS the Apartment, with a quarterly minimum rent
of 81575. Leame shall pay rent monthly within 15 days of
receipt of a bill from Lessor.

nfluor .- e w the bowr h comer of this docmn som doo

mobw Du Is u mpi coulom dt this soo be food'm~n~
wib ]a xEus =I is. 194emu hor comm h M* e *A m mi
Man ComnoW stf Thism be mmmbso upm P um

m~ep - wMt the aprpo 4muL iin
bin W-IhW W' ' didwv to th Cmmmm MR-e Novel 1- theemnM =K= boss no ad tw womb hew a domvs do e f de ~~

m dwSom DoenborM nme weld so apper =nwm sebnutle
"As wa mend abve the Sour and Mr. SAhs upwmml, did n mo e theom

UAW sury 1964.



8W Special n E& 323.a The Parntlync m to
th temoftthee ni

parasrbipin March 1987.
Tb. witnina iti by Special Counel during the Prni-

nary Inquiry in thismter gnrly agreed thtthe PW dAm
rental rat rsflected in the leaset w etablished by rf.
erM. to the parties' understanding of the Senate re-mbmnuat

atins Mr. Holdeme informed Special Couse that the
retal rote was the amount of reimbursement e m by the

Senate for lodging expenses." Thomas Homer simiarly recaled
that at his request Lori Krage, the Senator's bookkepper, conacted
the Senate Rules Committee to determine the appropriate rate for
lodging reimbursement. Mr. Homer further recalled that it was
this rate which was used in the leas avement.

Special Counsel was further informed by Mr. Holderne. that the
parti e anticipated that the mortgage and other expenses for unit
80 be serviced by this Senate reimbursement income. Thus,
although Senator Durenberger would be obligated personally to
pay the quarterly minimum rent specified in the lease agreement,
theme rental costs would be offset by funds received from the
Senate as reimbursement for per diem lodging costs.

Accordingly, in a May 29. 1984 letter to Mr. Scherer, Ms. Krage
noted:

Dave S. suggested you may want to revaluate the
number of nights required in the association documets.

C) He does not know how this number was determined (and
neither does the Senator) and feels it may put too much
risk on the Senator.

Special Counsel Ez. 330. Indeed. Mr. Scherer reported that it was
C14 his understading that the sole purpose of the lease was to produce

income sufficient to cover the partnership's operating c .
CN Mr. Holderne. also informed Special Counsel that the 65 rental

rate did not specifically relate to the operating costs of the condo.
c) minium. The documents clearly reflect, however, that the Semor,

his staff and advisors were keenly aware that at that daily rate,
the Senator needed to stay in the condominium apprximasly 100
day per year in order to cover its annual operating cot. In the

Ca e referenced May 29. 1984 letter to Mr. Scherer, Ms. Kagp

lhas ina toe am identcal to thn 0i the draft tera p asee m a do m nm-
coamuamm -ohj dumnd above. See Special C;;"EL 1. Inmtlm W. Ma
sae thiat ais f t my have been piod Wi the ifraMa 01m *rom e

draft to 100ee an o tew so srame.t betum the partasitha and the Sumlo. Din-tios of K.1 . 7 ,7; 90, at 139. 141. AccormMly. vioma recollections 10000
wemem N F n pan of the condommum enchame am, inludad in th

lhe renlfl refleced in the Wr ado may have rope msod thepmuea in
tam o( the er umatet value of the condominumL in thu rqar. it Wmbe be mmid th"a the
quartrly remal raw of 51.575 -ecfied in the eaem a a monthly raw d do re
-i by Mr. Schemer for his pvio rentals on unit 777.

i. n a January 1. 1963 memornam addrmed to the Senaeor. Mr. Hddm ad.
viand that Ifflvermment e-pou-- poliy &l" ym S75 per dism for room and bswi. Fond i
abom 825 so woo hawe £0 left for room'- Sr. Special Coune E&2. nw TS 875 oedi by Mr.Iloidemom apparenty comm. not from the Smate p diem regulatu, imt from the
travel ragiarn promlgsuated by the Genem Servai A am uo. At that am. ras-.
uiaona aspeaSEd an uanluive Pe d.wm. rate of T,5 for travel Minrn pow 47 FEd. &W- S45.
37546 119821. Thi ratewa aopd b! the Rule CoUmmitee as a mauam= ar dn Ja r alnSme travel on October 1. =It ear Colleqe lete from The Honorable aisobrne
PoL dased Octuber 1. 1980 Thia rate mheque uiv has bees nmme.



noted: "The thing we need to watch for is that the number! the SenstLa~dsin s 608 per quarter equals at Is"
twmt F# Id . by memorandum to the Senator, Mr.

Seberr and Mr. Sukv dated, April 19, 1985, the partnemship's
bokeepere notd "If ye domn t stay an average of 8% da.s per
month in the condo, we will have a cash shortage." Special CoOMul
Ao imbt three months later, Ms. Krage provided to Sema-

tor Drenberger a listing of his condominium Senate eimbmm-
mets through June 29, 1985. The Senator apparently returned
this listing with the following notation: "How many are req' to
break-even' for the year? ... That's $552.50 expenses per month
. " In response. Ms. Krage informed the Senator that he would
need 102 nights at the condo to 'break even' for '85." Special

Counsel Ex. 332. In fact, during the seven year period which is the
subject of this investigation. Senator Durenberger stayed in the
condominium an average of ninety days per year.$ s

As planned. between August 1983 and March 31. 1987 the Sena-
tor claimed and received from the partnership Senate reimburse-
ment for the costs of renting the condominium that he formerly
owned in its entirety. In support of the vouchers submitted for the
period from August 1983 to approximately March 19S4. the Senator
supplied invoices generated by "Area Advisors.' a local rental
agency. See Special Counsel Exs. 408. 409. Thereafter. the Senator
submitted invoices generated by the "703/603 Association"' in sup-
port of these Senate vouchers. See, e.g.. Special Counsel Ex. 409.
Each of these vouchers was paid in the amounts requested 6 *

A tax and accounting analysis of the transaction suggests that.
absent this receipt of per diem reimbursements, the partneshi1
simply was of no financial benefit to the Senator. See Special Coun-
e ELx. 340. This alone indicates that the partnership was simply a

mechanism by which the Senator could personally benefit from
Senate reimbursements.

Special Counsel submits that if the taxpayer is to bear the cost,
the Senator's use of the condominium should be dictated by the
needs of Senate business, not the operating costs of the property. In
short. Durenberger-not the taxpayer-should pay his own rent.

" At eme twme the partiss apparetti eastempiated fewer stay* by the Senmr. ub tha theW woudts w only be partualy defeave by reutmonmmneot moesin a Sepber 15.
1953 imsu to the Semsir. Mr. Holdersm mtd:

You w law Rawer S52Simo im any r oevrv Aammrw 45 nite at 6 5,,m re-
ry that rduom vmr rent kbll for =603 from S&O to S35

Spm Coumni EL J03. Mr Holdmne iormed Specza Cvonu that the term 'em" Ma-
fonI to Senate immmta.

" n. to appear that Senator Durenboeir may have climed and ism lnbus
mom fanr omea wben be did not noa in the 1ondinmmum. Sentor DUm gWW MVmsV
Snm -1nb -m -i for use of the cmmamaum on Februar 15. 190 Howevr. doe saw,
tors dad a chedue for tha date rwefikt that he W* Mnmsespe for CWmUmT
erly that inmng. The Wceue a corroborated by a copy of an airline ticket puI d to the
Commsue oF the Amserim Arneramt of Fqupment Lrms ,"AAE"* in connmem with the
Pumha Prm imqmry Thw ticket slo tka the Senator departed Mmnemapo at 9J5 a.a em
Februry 15. 1966 for California. The Senator then met with an &Anm offkcil ac F lamo 16th
and addrand the orgatimon oan the I7th. irantha Prom remved a5.000 from A for h
appermam ow Senator Dwrnherger Set Speal C*unei Ex .

S.Repc. 101-382 - 90 - 4



* L ol of ta Condominim t p d n Servi C
Sdnator D ond wm t orkted that o erf the em..

sofa buiness owned by Paul enfect, .evienc dmontrtes that this sale" was desiged to allow tbSeatr h continued financial benefits of Senate, pw, dims tulsab Uet, and was back dated toApril 1987 for thatIn fact, in a letter to the Senator dated September 16, M. -
Pard himself described the aole in a manner which sucial C unsel's view that it was not a good faith trIavery revealing letter, Mr. Overgaard wrote that one could concludthat the tascion was a mechanism to allow the Senator to col-Off dWm reimbursements from the Senate on a residencewi e Senator actually owned. See Special Counsel Ex. 894.6?Specifically, Special Counsel finds as follows:

ISC was not identified as a buyer for the condominium untilthe summer of 19 87-several months after the purported effec-
tive date of the sale to ISC.

The transaction was made retroactive to April 1, 1987, thedate immediately following the partnership's termination, inorder to permit the Senator to claim Senate per diem reim-bursement for his condominium stays back to that date.In approximately December 1987, LSC generated invoicm for
the Senators stays in the condominium from April to October1987. Based on these newly created invoices, the Senator
sought Senate reimbursement for these rental costs.

But for the Senator's agreement to rent the condominiumfrom ISC, which was to be financed to a significant extentthrough Senate reimbursements, Mr. Overgaard would nothave entered into the sales transaction. SenatorDreegrthus used the promise of Senate funds to secure peona g.The partis apparently agreed that Mr. Overgasd wol re-convey the condominiumi to the Senator on demand. It there-fore does not appear that Senator Durun intended to sur-render his rights in the p..--"
The letter agrement purche the deed andrelated real tate documents, and the leae ge emn MMnot delivered to Mr. e ard until October 1989, almo;three years after the April 1, 1987 "deffective" date of tfe misBY virtue of the principals' failure to file the neMsesMy docu-ments with the Registrar of T•les, ISC stil does not have leatitle to the condominium. Instead, legal title to the pro-- Isin the namen of the tumstee of the Senator's qualified blind

trusL
Although the Senator received reimbursement from theSenate on a fairly regular monthly basis between February1988 and November 1989, he made only nine lump sum rental

payments to ISC lthereby effectively having the use of Snaereimburseent funds for substantial periods of time.

"In bl delpemoa um thl moanw. Mr. -- e _d W dM him".W m hwcuu . ... S a u 44 as 12-13. Spsec Co mamAs..t ho--__ _Mthe nia d tholer Ja m ly clearw an ufa



Speia Counsel finds that Senator Durebege intended, to doW )
a

W9tl more than 8'park the condominium with Mr OVeipad as a-
enabling him to continue to reap the benefits of Smt

pe- diemt mbumn~ta
1. TE TamNo o T53 PARTzM Ao3zMVIT

As has been noted above, the Senator has reprentd that hiscondom*um was sold to ISC effective April 1, 1987. Thi doea-ments produced to the Commttee in this matter, however, reflect
that Mr. Overpad was not eve introduced as a potential par-chaer until the summer of 1987, several months after the "effec-
tive" date of the sale.

In response to Mr. Scherer's expressed intent to withdraw from
the .p in the fall of 1986. Senator Durenberger and Doug-in CiEy, aked Mr. Mahoney to address the effect of the partner-slp termination on the Senators continued ability to claim Senate
reimbursement for condominium expenses. See Durenberger ExaU, 9; 14, 13. The parties seemed to understand at this juncture
that by virtue of that termination the Senator would be deemed tobe the sole owner of the condominium unit. See Special Counsel Ex.
338.

Mr. Kelley told Special Counsel that he and the Senator were in-formed that the Senator could not claim Senate reimburmaent forthe cost of staying in a property, such as the condominium, that he
owned." Mr. Mahoney recommended to Senator Durenberger that.
in order to claim such reimbursement in the future, he sell thecondominium to a third party and rent the condominium unit from
that prar. Deposition of M. Mahoney (4/17/90) at 207-208; w
alo Durnge Ex. 14, 14.(J The witnesses have stated that Pau Overgaard was identified as
a ptndiamer for the condominium as a result of these disci-ions,C J and that the Sentor and Mr. Overgaard had an oral arement re-
garding the sak of the condominium in late 1986 or early 1967. Inhis deposition in this matter Mr. Overgasid testified that tmard
the close of 1986 he had a "loose agreement" with the Senator for01 the sale of the condominium effective January 1, 1987." Special

_ Counsel Ex 445 at 29. Mr. Overgaard also testified that the pur-cham greme-t wa not conceived until after the effctive d ofthe sal. Id. at 87. Mr. Mahoney similarly testified that folowin aseries of conversations during the latter part of 1986, Mr. Over-
goard and Senator Durenberger reached an oral arment con-cerning the sale of the condominium. Durenberger EL. 106 at 215-
216, 230-231.

So aim Spunk Coummi LL 34.
Mr. aaheas, -d Jeff,,y RAbbm..ofhw firm to vmdc tmq.u mi -bynr. NiAs R I I 'in ho l fi =WmWWW 6NWo Noveibw 12. 135 abI.m=l i~taam.... TraW Rqaam d m mmmin o mii

su hw'I t ew the per diem 1adsbnsmminw S~dW --mm EL SW r. mkammy "d Mr. rumy Mi~w s"CWm C~m.im
pb d "M.. dsT 61 alh Idmm no uw& an r m th inaWMow. W D fi K Ma bony ,17, at a1-25.so In kSaCAUM! qmm M.r. i,.. OWeA.d W.. o tsm

Of whi a adanemarm. hame dea" wfth the Smiow. SPum C...I No. 4a5at 30.



780 CU
The documents, however, reflect that Mr. Ovmaamd had ot

been a as of June 1987. 11d T md oevidence that Mr. ra -
W .umt m ice and .0"emen

choe the property smome ter and A the Pt did
u-tbvo mtthe terms ofo the pra*s e l

Onl June 17, 1987,MSnao Durenberer dictated a noteohis bo44eepe to confirm that claim for condoinium "Aulhsment had bensubmitted to the Senate for" bohMy and ua
1987. Special Counsel Ex. 342 Mr. Kedley the Senator's Adqmhlatrative Assistant, responded on the bookkeeper behalf as to~ow

As=o u know M[ichael Mahoney) gave us the legal opin-
ion tt we cannot be rmb e Consequently, I haveheld up those vouchers. H[eidi] S(haw] is now r-doingthem minus condo. MM is supposed to advise on alterna-tive proposals.

Id.
It appears that immediately thereafter, the Senator, Mr. Kene

and Mr. Mahoney reviewed the history of the condominium trans-
actions as well as various disposition options. Among the docu-
ments produced by the Senator is a series of the Senator's hand-
written notes titled "MAHONEY' and apparently dated June 18,1987. These notes read as follows:

orig target=get DD per diem reimb by renting from jt
venture

Randy Johnson's proposaL
Maoney reJected & creted partnership.
Scherer left the partnership.
Q = Does this change DD's ability to get reimbursed?A-No.
DK Q = Can DD be reimbursed for expenses of ownedunit?
MMA = No.
DK = I don't like conclusion.
MM = contacted Rules. (Dougherty)

?MM = buy it.-no
? John Deal (buy it--no
? D2 [buy it]--no

MMA = Separate DD from the unit by t own-ershiP and taki we-bick with right to buy for .SLWould be backed up by letter from Rules.
DD sells unit to D2 Comm.
DD agrees to lean for X days per mo and pay an t- to

cost (mtgtaxfee)
D2 picks up any shortfall.

Special Counsel Ex. 343. It is particularly significant that neithernor ISC is I n thes notes. In fma, theocument suggests that an entirely different pool of
buyers was being discussed at this time.' 0 It thus is clear tha f

' Mr. Mahomy muiAd that. cam Mr. Ovwgamd wa idmflhd ma P - m1 ftr admnm. no Vm W pm w MEMr pebi m Sfta- k 404 atCamn"Md



June 1987 the Senator we not conidering J9C a a paurewer for
the condominium

y letter dated June is, 1987. the Senator then soug the adl
of e Holdee and TM H Pal M-W an this
matter. That letter tNdete that W of that det t Sm m did
not have an greement ora or otherWie with Mr. . ad. In
fact, the letter reflects that the Senator may hawe le n ly
shortly before that the partnerhip achtally dy had tunat-
ed The letter further reflects the Senators uesadn that he
was, or would soon be, the sole owner of the condominium unit. 1

Senator Durenberger wrote:
For the last five years I have had the benefit of renting

my former condominium at 1225 LaSalle from a partner-
ship with Roger Scherer. I now discover that my legal
advice was either shaky or misleading; that Roger Scherer
very much wants to dispose of his partnership interest or
has already disposed of it: and that since March of 1987
my monthly expenses have therefore increased by approxi-
mately $550.00 or an annual, non-deductible, living ex-
pense increase of S6.600.00.

Special Counsel Ex. 344. Again. neither Mr. Overgaard nor ISC is
identified in this letter as a potential buyer for the condominiu .
It seems clear, therefore. as of June 1987 the Senator did not be-
lieve that he had a sales agreement of any sort with Mr. Over-

Ll gt&d2

It would appear that as a result of thes events, the Senator and
his advisors focused on the need to structure a new ownership ar-
rangement for the condminium The documents producad to the-

4 Committee by the Senator suggests that the Senator and Mr. Over-
gard did discuss a posible purchase agreement in late July. A

C4 note in the Senator's handwriting, dated simply "31, reflects the
following notation:

Edina Realty says hi-dollar sale price = $65000: few
sales- more likely 60-63,000.

Oh Overgaard d'n want to pay hi S; suggested mewhere
between it and purchase price with 5-10.000 down thigher

0if CORP. buys) - balance at 1 pt over my intere. Agreed
to reconvey.

Speial Counsel Ex. 346. The Senator apparently forwrded this
Snote to Mr. Kelley, with the request that he "put this togethr." '3

A complete set of sales documents ultimateiy w generated in late
t)

22. Thi too maqeem that Mr. Ove d hod ot bens a nfed a a bu y meal tfd U?
da o tthem shndwru min

"In feer, documea- produwi to the Commutme the 5 rle tt a momm I .w-
bliear p wussa id thf terdammum tmeuqz e f the m s o Jmusy. FInmy. ilmb
anJdA 17 pa I. 341. It ad .o m mm. to e damomms
maet that tem paymewee m from thi panuuus a rm &urNow
Dmmbrermu. 9 Spei Cmi L. M.

"2 When s hw this document duing ho deopnes. Mr. Omewd arem w" tim ebb
siss. Spet a Ceomi Ex. 445 at 97.r. K e responded with the a mioine

Sen. I alked w MM Flridy & he smd it was prog s IM send him y nto.
Special Cue E. 346



kboAxt

Aquut 1967"9 and was S ofor his Mi and

ThM facts eviidence that Mr. OvergaMd was not Idea~d i apomdibl Purchaser until the summer of 1987, that the --E--. didnot havex rhc ag me. e mt o any character with him t.Aprfl 1 IW andthat the sale of the coandominium toquently was back dated to that date.
2. MM TM OF TMl PAtK' ORMGNAL AGO3EM

From the documents produced to the Committee in t ma-ter,it appears that the Partin agreed at the outaet that Mr.him,would reconvey the condominium to Senator Duren gisr andemand at his own purchase -rc Inanudtdhdwtegneto the Senator, Mr. Overgaar'wrote:
I hope these items will clear up any questons you maythae. sMyen is€' that you get it back when you want it at

the saw prim I only want to help you stay clear w/ theethics questions.
Special Counsel Ex. 405 (emphasis added). While denying that hehad any such agreement with the Senator, in his deposition in thismatter Mr- Overgaar acknowledged that the note accuratelflected his intent at the time it was written. Specia ~al re-
445 at 95. Ez.

In fact, the Senator's own handwritten note of his "7/31" conver-sation with Mr. Overgaard is consistent with that underatand-g.The final line of that note, quo i full abe. ra Agreed toreconvey." See Special Counsel Ex. 346. While Senator Duren.b.-rand Mr. Overpaid have disputed this conclusion, Spcii lbelieves that it is fair to onclude the Senator did not intend to mr-render all right to his condomiMum, and instead sipyplne to"Park" the property in Mr. Overgaard's custody for sam sne-eio of time.
It is also clear that Mr. Overpgad would not have, pur thcondominium were it not for the Senator's ngremeto hM b.ckthepim Durin his deposition in this matter, Mr. Ovugm adithe andr tood from the outset that the Senatoremdstay in the condom mum durimn his visi -to ineapi, -- d thahe would receie ant from the Senator for thoee stays ACounsel Ex 445 at amd ,g the docum. a anfrarded to Mr. Overgaar in August 1967 is alesse between ISC and the Senator. See Special, Counse L SL

eo" a " uo elf tom bePOf
nw i so M ht unr. is., Pi I m E W'now in theiii 1' h E ipm -,pr o . t0oUwmd hfdu~ !"*161 CMUMI C445 1at bM m

Ofm. 1thha Ot MU way soft~ b *WSk f nwthat hemi m - f h. 01Ne u isbd h msi t Mmm seuvOsuem. ~ abs gel. that hb. 4. a pmafirM ehethiag *fhil Du~b~., m ft !Wtha dho OM~ to ~UM a. Spam f u~45 t 8IS A w of the Isc mIm m



M ega as81

MrOft~aad asotestified that he was &wan, at the time tba~ the
sel Ex. 445 at 24,-25. 

BW mINI
Abse nundetanding that the Senator w dNm i n l ut o o n a r g l r a h , M . v r a t e s t f ie d t h ae h e W M .Jnot have aqee to purchas thL odmnu da ,~ huSenator u r ey et used the pr m s of a en a i.na ed by Sen te m -bu---. .t _ u s an i d e n rotMr

Overgard to purchase the popert. as an
3. 3G*MTIO ON ?1 3 Tana 0? " TRANSACTION AND w trjuy(Lo0cil OF THR QMVMZDOMMDITATION

peiiCounsel finds that the parties were negotj~ting the matrial termsw Of th. agreement as late as February 1988. long after the
suppoed effective date of Aril 1. 1987,. and that the documasta.tion necessary to transfer tite to the condominium to SoCuas noa,delivered to Mr. Overgard until October 1989. Finally, b u e the!ppropats ald document ee eefldwt h ~srjo

tles SC dOe not hold legal title to the property.As was noted above, in Augu=t 1987 M Mahoner ad t
Mr. Overgaar certain documentation regarding the sale. Th
Tearofte sa e varied cOnsidera over the next oevera MthJanurae y arement iitially contemplated a sale effective as ofAuaryt, 1987. T he aVrent signed by Mr.--v--va w
Augetve 1 herefore stated that the condominium odbe aoin

uary 1, 1987 at a o ,su MPt ron of the ehitm-g first mrtge n t a am ount o w5
Cash Payment Of 7,350-- and a five r pro amo u t Ote p l_ .-
nat o p r er in the amount of s9,995. Of As of Aug 137,th prte also apparently conteMplated a lease agresm be.twe Mr. Overa*v and the Senatr's officiUu electi ,11,obr 1987, howeve, ISC was informed that the
a Perating cost on the th1987 and had received rental paymonsfominu th e arer

Sam e ti e Period. S Special u e a s E 35 e R.M tha t t
,a~di~' mmt~~~eOre could not be dated J 1 1987, Mr." itr .rt. Doulas IKeley in early Novo eThings are really gigfrom bed

.i. th _oo Muchr. ae t _ wo it egrdt

the ond. Mch emains to be done regarding the sale; noacooun Of Per diem due has been forthmg. amsocia.

w m 4 d ews i SNO W t s a ved in the om from l US fth e nt a . N Fridays This ob ,oy w*u h e cut M a . y . . . . thI Cas a uub" W q 'ee m w was' its the a ta , -f a o 4 l ."WU.a onto
~~~2"~~memt Oftu bhett the deedh d I&M ''gia the popm MW arm 6imlathe mi5 to tdae ft a ti a.e ota frddd

not* U l *eor te ar i n. to mas f oSenaht o can w t hato 08"W O~w a sl p Uar t o 0( tqhp MWW 0"tel ow"e thewre toosn Ur of ri

SMIOWba bs7 j I.- "! aeha mtac ' Aditm tOdedwo aPL~~~~~ ~ ~ ~ 'nOW N.walbeo jWwaay"9)*d



tion dues are thre or more motb. in arresn d we
have been advied that the aciatio ha firm right of M-
f ua1 on any mkes contra

The male was to be done elfective January 1t ad now I
find out payments were nmd to the pat -rhi at bost
thru March.

Special Counsel Ex. 354.
In early 1988 Mr. OvergWa directed his accotntant to Neviewthe varous payments made by both Mr. Ovoraard and SeatorDurenberger since the initiatson of the tranmtctim, and to arrive atr purchase figures reflecting these paymentL These calcula-

tions resulted in an adjustment of.the purchase price itafL, from$52,500 to $52,804, as well as an Increase in the amount of the
promnmory note to be executed as part of the transaction. See Spe-cial Counsel Ex. 371.0 7

Mr. Overgaard then forwarded these calculations to Mr. Ma.
honey, with the request that he

prepare a new note for $10,299.96 dated April !, 1087; redo
the contract for deed to reflwt an April lst purchaseO&
condo clearance for the sale and return my note in
amount of $9,995.66.

I(mphasis added). Mr. Mahoney d the r materi-, all dated "April 1, 1987" on Fe 24, 1988. See SpecialSCounsel Ex. 373. Thus. it was not ut February of 1988 that the
CO agreed to an "effective" ale date of April 1, 1967.

em as of that date, however, the parties did not have an agee-
ment on the remaining term3 Of the tra on. Aftercmutnwith counsel, Mr. Overaar42evied the Iese and the t a
ment to provide nhbatewar would b eblied toy the total c ot of owning o a thr
er ofthe amount of time which eaptinthe echmonth. SW Special Counsel Ex. 374. In March Mr. Over

COpr for Warded these materials to Mr. hsaeyfr his review.hib 1 CWOuzuel Ex. 375. Mr. Oveuar ala00 sent a C~OPY aD dise
materials directly to the Senator, with soe exlntm Wi the=6Schane. Se aSea Couel & 7 A l , nerithe

M ah. e nor the e wa willin to age t whs mo at that time, as neither ezscuted the agremnMts a s rofs d by Mr.

SAs of Aly 1989, thes al till had notflybeen r I owrit-ing. On January 11, 1989 Mr. Overd set the Wlwing letter too Seno Durenberger.

91 BDy tho a ofR 0. both WW m 'I egdm OMUU du U"i WO won
do swous oRA L soeor mmio *mm . he~ 11AWO JulyDooipbhr 1907. Sm 0~h ino hk S64 in A O im~d achb t the CinOamM IlOMOM Sk im he E& of U M - gMlinm. Aa N.

vembur 166. 2 of Okb ma. 66 to do NO -h uind usm m
=tm doe through Oftebo 1N?; dhou~ umn applW U huk due a m ..

woEwfct Mr.us she pm rn is JUM 19e -h- ti. the"Hos. W NueuduGW bLU in Ch ker' d A.5gu#7.4no t M.orm s Fbwp18idow do Ji i mi*Wn7 id to thoed o
the Pronum SW SPiurne CeE oi & 73
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S SIt is now nerly three yem since we entered into an
agremet that InI pmdet Service Company would buy
your condominium unit. 1C made the agreed-to payments,
executed the contracts provided and assumed payument to
the bank management company for monthly servc andpayment of tazw

ro dat, we have reived no executed document showing
the transaction to be completed Tax statements still coame
in your name. The bank loan is still in your name and
nothing seems to be happening.

Special Counsel Ex. 386 (emphasis added).'9
In response to this letter, the Senator arranged a meeting with

Mr. Overgaard to discuss the transaction. and subsequently direct-
ed Mr. Mahoney's staff to deliver the requested documents to Mr.
Overgaard. See Special Counsel Ex. 387. It was only after this meet-
ing, in April 1989, that the Senator signed the leae agreement
dated April 1, 1987 on the basis of which he had been "renting" the
property from Mr. Overgaard. See Special Counsel Ex. 391.

Despite these efforts, executed sales documents still were not
forthcoming to Mr. Overgaard. Finally, in September 1989, Mr.
Overgaard wrote to Senator Durenberger as follows:

Please excuse the handwritten letter but I prefer to keep
this totally confidential. The purpose of this letter is to ak
that we terminate the condo sale at the earliest possible
date. I have just closed my corporate books for the third
time since we entered into the purchase agreement and
still do not have the necessary documents to prove pur-
chase.

Beginning with our fiscal year end May 31, 1987 I have
paid an audit fee in excess of $3,000.00 annually for a cer-
tified audit which would demonstrate f'iscal smondrm for
clients who request such information. Each of thes re-
ports has been footnoted because the auditor cannot prove
ownership of the condo unit. I don't underand what yon
and Mahoney are accomplishing by refusing to complet

ak. the transaction. Whatever the reason, I want out. The lat
thing I need is to get involved in your ethics inh

C and be accused of participating in a sham trmwta. by
which you collet Per diem from the Senate on a rusidmmc
you actually own. That is certainly a conclusion that could
be reached as things stand now.

Now it is my turn to feel used. You and Mahoney must
have some reason for not giving me the signed sale docu-
ments. I can't figure out the reason and obvioualy the two
of you aren't going to let me in on those reasons. You have

oIt is intertng to note at while Mr. Ovevrnrdw l al STmPU uf tof toau

evidence of the me of the oemdomanam to 19C. Mr. Mahoney fled wib the 5eOmW of Wim
the documents esry to andu utle to the condomanium from the p fie himow
as truee of tbe Seneac'e blind trut. A C tat of Tritle. slowg Mr. mem? le te

e1oerof the property in his capacity as arustee. was issed on Octetar A6 1 5e
Cousl Es Jh



the cwash flow information I gaeyou so 1youmust know by
fow that it's no big profit for r Yu _also must be awarethatou have collected more per diem than you have paid
to ,IC. presume that's because of your concern that
you're being overcharged.

Dave, this thing has draged along for so long that I'mjust weary of the whole thing I'll ladly settle for the
return of my downpayment and caif it quits. There are
some things just not worth hassling about and this is cer-
tainly one of them.

Special Counsel Ex. 394 (emphasis added). 100
In his re tly executed affidavit, Mr. Overgaard has denied thatthe transaction was a "sham." Durenberger Ex. 15, 111. Special

Counsel submits, however, that Mr. Overgaard's September 1989
letter is far more credible than his more recent affidavit. Unlikethat affidavit, which was written for public consumption as part of
these proceedings, the quoted letter was a confidential communica.tion between friends, which Mr. Overgaard did not anticipate
would be held up for public scrutiny. Instead, the letter was intend-
ed to prompt Senator Durenberger into action-a purpose which
would not be served by a baseless charge of unethical conduct. Farfrom being outraged at its contents, however, Senator Durenberger
apparently was concerned about the letter's intent and effect.

Indeed, as a result of this letter, Mr. Mahoney, Mr. Kelley andMr. Overgasrd met in early October 1989. See Special Counsel Ex.S396. Mr. Mahoney delivered the requested documentation to Mr.o0 Overgaard at that time, thereby concluding the prt sales
transaction. Yet, as of the initiation of the Committee's Prelii-
nary Inquiry in this matter, those documents still have not been

d with the Hennepin County Registrar of Titles. Thus, ISC still
C4 does not have legal title to the condominium property.

4. THZ sBNATOR'S CLAIS FOR SNATIM

Special Counsel finds that the sales agreement between Senator0D u --beger and Mr. Overgaard was back dated to April 1, 1987 inolder to permit the Senator to claim Senate per diem lodging reim-
bursement to that date. Heidi Shaw, the Senator's staff Bo&ke*p-er, routinely.repar. Senate reimbursement vouchers for submis-
mon to the Isuin Office. Ms. Shaw initially did not receveC) rental invoimcs, either from the partnership or ISC, for the period
after March 31, 1987-the partnership termination date. Accord-

rny, she prepared vouchers for this period using her own hand-
written notes of the dates the Senator stayed in the condomini-O) urn.O10

Because the Senator had been advised by Mr. Mahoney that hefcould not receive Senate reimbursement for the expenses of stayingin property which he owned, Mr. Kelley instructed Ms. Shaw to

,-At the tm of thui Ieter there, we nty an "het v,,uatao" of the amiemn". "tm referraag to the pending Piratbh Pro an-mat, WOOmy ZePefo. hu comooov tht tt inqui miht be expamded t mcude

101 SM cf. Specal Counml Ea. 412. W Shaw aim reported that ehe knew that eke oud not
mimt vojere for thew expopee unlmo ee had an wrye refiecting the oe to acstch to
the voucbers

(ow W-, 01



delete from Senate ra moment vouchers any claims for coad
miaum lodging rzpm response to Mr. Kelley's
ML Shaw simply CVMId through thes amounts on the vease
forms and supporting handwritten noaos Su e.g., Special Cosmmil
Ex. 412. Thes vouc m then were submitted to the -A--f0-ha
Office, and payments were made by that Office in the amomu re.quested

In November 1987, Mr. Mahoney's staff informed the ISC oaff
how to generate invoices for the Senator's stays in the condamini
un. Thus, by letter dated November 11, 1987, Tamara Hardy of
Mr. Mahoney's office wrote to Joan Sorenson of ISC:

Enclosed also find an example of the form of bill previ-
ously submitted to Heidi at Senator Durenberger's office
in Washington. D.C. In order that reimbursement can be
obtained from the Senate. a similar type of bill is necma
and should be sent to the attention of Heidi Shaw, 154
Russell Senate Office Building, Washington, DC 20505.

Special Counsel Ex. 359 (emphasis added).10 2

In December 1987, ISC forwarded to Ms. Shaw rental invoices for
the entire period from April through October 1987 in the required
format. Special Counsel Ex. 445 at 88-89: see Special Counsel Ex.
365. After receiving these invoices, at Mr. Kelley's direction ML
Shaw then prepared revised Senate vouchers for submission to the
Senate Disbursing Office. These "revouchers" included the newly
documented condominium rental costs. and were supported by the
newly created ISC rental invoices. See eg., Special Counsel Ex. 412.
Senator Durenberger personally reviewed and signed each of times"revouchers" before they were submitted to the Disburing Offime.

In submitting these materials to the Disbursing Office, Senator
Durenberger represented to the Senate that he had rented the on-
dominium from ISC on the dates reflected in the vouchers and sup.
porting invoices.

It is clear from the documentation of the transaction as a whole
however, that there was no bona fid agrement to sell the comdo.
minium to ISC until at least August 1987, and that ISC effetiely
had no relationship to the property until that time. It is equsly
clear that ISC did not hold legal title to the condominium dining
any of the time periods at issue. Indeed, it is evident that the dMu-
mentation of the ISC transaction ultimately reflected an April 1,
1987 effective date so that the Senator could claim Senate reim-
bursement for his condominium stays after that date.

5. DELAYED taMAL PAYIOTS TO tsC

The evidence in this matter also demonstrates that Senator
Durenberger regularly claimed and received Senate reim et
for the "costs" of renting his former condominium-yet made only
nine lump sum rental payments to ISC during the almost two year

' Thes p month. ML Shaw pweard a Iwif of dates on whch to Summer bd
aotsdn the amimnk-um throuh Augu 1987. Thi LZwm was updated w eal Nemv
19 wsm fewrded to Mr. Mahoas with the rquem that he in turnmwde t o 1 Sor.

- Seem Speca Coou NO. M Sh nif sae fmus that the mMi n
laded to her aftr tim was vo forwarded to iW.

- --- - A~t~*vis4~ .



4 q
from January 1988 and Noebr1989.108 Senator Duren.
thereby retained the use of Senate rimburement ftm for

sbstantial ;Wrloda &Of time. LAs parn of' the sales transaction, Senator Durenbererr gree to
3ram the condominium from ISC at a daily ra of 85.0 As was
noted above, in Dece 5mber 1987 ISC sent invoices to the Senator for
his stays in the condominium between April and October I7; in
FWbru 1988, ISC invoiced the Senator for his 4ondnium stays
through January of that year. See Special Counsel Ex. S Thare.
after, ISC invoiced the Senator fairly regularly on a monthly bai
bsed on a listing of date provided by Heidi Sw of the Senator's
staff. 0 5 Basd on these invoices, the Senator submitted vouchere
to the Senate for lodging reimbursement on a fairly regular month.
ly basis. 0

A review of the documentation produced to the Committee in
this matter reveals that, with a few limited exceptionso? Senator
Durenberger received reimbursement checks from the Senate on a
regular monthly basis for the almost two year eiod from Febru-
ary 1988 to December 1989. According to Ms. haw, these checks
were regularly deposited into either the Senator's checking or sa -
ig account. Although he regularly was accepting these Senate re-
imbursement monies, and depositing them into his Personal ac-
counts, Senator Durenberger mad only nine "rental" payments to
ISC during the twenty-two month period from February 1988 to
November 1989.109 See Special Counsel Ex. 407; se aio Special
Counsel Ex. 395.

Thus, to the extent that he received and held Senate funds for
several months between payments to ISC, the Senator was benefit-
ting from the use of Senate monies owed to a third party.I " This.
Special Counsel, submits is simply inapproprite for one charged
with the administration of the public trust.

C Seniator Durenbrrs Quaited Blind Tast
In June 1985, Senator Durenbger placed his interest in the

partnership into a newly estblished qualified blind trust pursuant
to the Ethics in Government Act. At that time, in his capaity as

:".,- Octhwsb 19U. the amr wr ad me Ur. "Mh- thu tm i, war "h
a 11,111111iW - stm. M So G No b 40L-ikl aApii IL IS Istse to the -i M.Overpai thok thb rf mhehem to mw bat the o.Eluu of OW d th e "a mmobtwom -*a Mr. Ovmpone *"tma itn 6pp@M 'ty. Causedl R 375.

'" In fiw beamisg in Juas IMS [SC am me to the Smsr an m swm of dturi
nw The uam Womcr. do sntife the do- whM h theywue .. bhmo to the Dip-s Offi M. Meaw. houses, ar& ud _m that dw sosme vooas theD~ig I Offic, am a fairly regu bai. 1Zthm y moede psys Mdu hrmthSm ~ i asim eof , ,am a -e. = as a.- mWW the som nowbwmm ceh. tatldg appar tht Mai Amw typlaiflyt W/oa dbm so a massbl

let Th Sumose . cooagmmauss a" mess July ING so orty NOwOsihu IMU Were'uaboe by hisofficm olamom -mon See Sawa C0m Zn. 407.
?him* wsm e rn e ami February iOU dSL7SS) AprI ING fO2.8O% May~ ING (USIA O I61.1001. September INS (UMA March IMS 83.065 May 190. MUM July IM5" Nomber 9IO (SLm. S. SPciil C Issei / 407

'Corta doeumas re lase the Seame 'u thuat 1C w es hmto the omav-ocket 5nm am the wieanms SOL 44. spbicuh us M. 71he way
incant for tdela in ~the Sa=r' Pey mamn to 1SC.
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Spartr Seator Du brger also deoded the candamlal-
mpr to Michael Mahoney as the truste.' 10

W in Government Act restricts both the activities of thO
tmutee in maagingt trust mets and communications Asrdbw
the trust mn the trustee, the Member of Con mid
others." Specal Counsel finds that Senator Durenberger
the statutor requirements uaiifnd blind tru sim
the Senator's trust became * o ebruary 24, 1986. Mt
nificantly, the facts evidence Senator Durenberger's constant in-
volvement in the management of one of the trust's principal
amets--the Minneapolis condominium unit.

I. rACTUAL BACKGROUND

On June 18. 1985. Senator Durenberger established a qualified
blind trust pursuant to the Ethics in Government Act and named
Michael Mahoney as trustee. Several months later, copies of the
Revocable Trust Agreement and Senator Durenberger's statement
regarding the trust assets and qualifications of the trustee were
sent to the Ethics Committee. Special Counsel Ex. 333. On Febru-
ary 10. 1986, the Committee was provided with a statement of the
assets placed in the trust. Special Counsel Ex. 334. These amets in-
cluded: 1) all interests in Money Market Portfolio at Piper, Jaffray
& Hopwood, Inc.; 2) all interests in Dynamic Enterprises; and 3) all
interests in -706-607 Partnership." I2

After reviewing these documents. the Committee informed the
Senator on February 24, 1986 that it found the trust to be a quali-
fled blind trust, pursuant to the Ethics in Government Act. 2
US.C. 1 702(e). 113 Special Counsel Ex. 336.

2. THU TUt" ASSTS
N As was noted above, among the original assets placed in the trub
N by the Senator was his interest in the condominium i

Senator Durenberger then deeded the condominium itself to Ma
00 honey as trustee. The Senator, however, continued to stay in the

condominium on a regular basis. Because he received bills from
01 and made payments to both the 703-603 Amociation and DC for

his use of the condominium. Senator Durenberger was pmmaly
aware of the status of the holdings of the qualified blind trt,thereby undermining the very purpose of the trust.

1W In his opening statement to the Committee on June 13, 1960,
Senator Durenberger's counsel acknowledged this fact: "It was...
nosesial to put into this trust the interest relating to the co.
minium where Senator Durenberger staved when he went back to
Minneapolis." Hearing Transcript IJune 13, 19901 at 4.

"This dd w am m rdsd unml 196
"' "Whe "pU od A qualfid bliWd tra a I"teal lwk of knowiedp by the Gowm

offacn wth mqmcm the Ohul hel m au..' S Rp@ No. 63. 95th Caog Sd 8 LSiris$).
a At the tume thin etmss t wes laut to the CommuaeL the partnewsp u kmas.

,03-MO Aomm
I8A.* h A fi. t b u ftoim dImid my ui n which a eportag UadWed(mi s

Ceo~mm1 mum. or amy dspesdnt chu ha a beflal antema in the pr
imrne" -d which m weam mqunmmt. 2 US.C. I 702ae3.
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3. DmPRO? commucATOMNs ARDINo 113 TRW

Special Counsel finds that Senator Durenberger not enly was
aware on a continung basis of the status of the cdominum trust
aet, but also was an active participant in the maageme et
mmet. The Ethics in Government Act states that a trfaiee "n the

neds of his authority and discretion to maaeand control the
aseft of the trust shall not consult or not any iteested
party.,"' 4 2 U.S.C. I 702(eXSXCXi). In addition, communicat be.
tween the trustee and interested party regarding the trust are re-
stricted severely. 111 2 U.S.C. # 702(eX3XCXvi).

During the period from February 1986 to the initiation of this in-
quiry, Senator Durenberger repeatedly consulted with his trustee,
Mr. Mahoney, regarding the trust. See. e.g., Special Counsel Eu.
343, 352, 369, 380, 390, 393. 404. Indeed, the Senator's counsel ac-
knowledged in his June 13th opening statement that the laws re-
garding blind trusts were broken:

The Rules are clear, that the trustee and the beneficiary
K nerally can't communicate about the assets in the trust.

tting the interest relating to the condominium where
Senator Durenberger stayed in this trust virtually ensured
from the beginning that the rules about communication
would be broken .... Indeed, the record shows that Mr.
Mahoney engaged Senator Durenberger in conversations
about (the condominium], sought his advice about it, par-
ticularly when they were considering selling this condo-
minium to Mr. Overgaard.

11 Hearing Transcript (June 13, 1990) at 4.

The evidence demonstrates numerous instances of prohibited
Sommunications. For example, following the ter minat of the
partneshi on March 31, 1987, Senat:or Duren d e
with Mr. ao several alternative d WOsWitio oftin i-
ium property. Special Counsel Ex. 343. pers0nly
the sake price for the conominium with Ma. OverO, S-

O cial Counsel Ex. 369, and retained Mr. Mahoney to dr Ot the wses-
tary legal documes. He subsequently demanded from Mr. Ma-

o) L__ an Maf rof t elcts for the coniominim by

I =21989, & Sator received from Mr. Mahone afnt,
a copy. of the April 1, 1987 letter agrevemnnt for the sale of the con-
dominium to Paul Overgaard, and was spWcifcally aked to provide
his comments on the greement. The telecoier cvr ltte trans-
mitting this document included the following notatiw

Pursuant to your instructions we arepraindo-
menta to forward to Paul Overard. in the

_ _-letter of understanding, we noted a par-aap had been

"*An uOi pary . dfiNAd W a rput indiida 11ema of Cermua himeee p..
and ainy dinpao child web a bemefle, Wams Wa w te imiwp or iam eua MMin

rnm. 2 U.SC. f 7OBei3iDL.
Ith rmonly s ea e an allomed ane for i.Wb wA wriom co

aggemp ~ngua she prai financial inwm di the Mwab of Copu nefu
tka law Penhbiawi fro boM beid Wn she ti.t. and daeto th WWW to b w any
of * tust's orginal swabacam ofa conflict ot intaron. f U.S.C. f 70OW.U8MwL
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amended. Such g has been marked on the at-
tched page. Plft n reviw and call myself or Michael
with c t We we not forwarding thi etter until we

have your comment
S t Counsel Ex. 390 (emphasis added).

In August 1969, Senator Durenberger wrote to Mr. Mahoney to

direct him to take certain actions regarding the sale to v

Pleae sign the original of the enclosed April 1, 19

letter agreement as amended by Paul Overguard and send

to him at Independent Service Co., along with the executed
original of the quit claim deed (copy enclosed).

Special Counsel Ex. 393.
The Ethics in Government Act also prohibits an interested

from making efforts to obtain information regarding trust holdi

2 U.S. C. § 702(e3XCXvii), and from knowingly or negligently solic

iting or receivng any information regarding the trust, which may

not be disclosed according to the Act. 2 U.S.C. § 702(ex.6.B). Depite

thee rohibit om Senator Durenberger often received information

regarding the condominium, on occasion in response to his specific

request. See. e.g., Specia Counsel Lu. 339. 343. 370, 379 and 388.

For example. the Senator periodically received financial stat.

ments detailing partnership income and expenses. See, e.g., Special
Counsel Ex. 339. In addition. in April 1988 Senator Drenberger

asked Mr. Overgaard to provide him with a "writen explanation of

t) the [condominium sale] transaction and my obligations." S9eca

Counsel Ex. 379. Mr. Overgaard sent a detailed letter explaining

the financial transaction and the basis for the lease terms. Specia

Counsel Ex. 378. Disclosure of such information to the Senatwr is

N prohibited by 2 U.S.C. I 7021eX3XC Xv).1 1

C4 VII. EvIDNc RzGAIDING Gtm or Lixousni TRANrAIm

Special Counsel finds that Senator Durenberger accepted gift of

limousine tr nspration in the Bostn, Massachusetts area in 1965
and 1986 i -niotion of SenteRule 35.1 T In the i" t m

matter, Senator Durenberger's counsel admitted that the Snmars
receipt of this limousine transportation violated Senate Rule 35.

C Hearing Transcript (June 13, 1990) at 7.

In 1985. Senator Durenberger bga to have regular metiap for

personal reasons with Dr. icholi in Concord.
setts, approximately twenty miles from Boston. Then
typically were held on Monday mornings from 8:00 am.

"'A trtwme also is reauned to inform a Senar ad the Eth,,tCeomaitOf

the trui adispond of or when the value of an am a 14m than 8. 2 US.%. 7A u

Altoh the prtes to the aurtdsk of the conomnim claim that ISC -W do ecomb

=~atand kmonsom: pnl 1967. there km been no forma notiflion fato Coe s

teotheailowu tander of owneriuhp. .drcl ruiuy a f
"'eiat o" 3 probibita a Senaor from acptingdictyoidrel. y rgb

havMn an alW"FA valuse ezceeduw S100 during a calendar year directly or uW~mW m my

persn. ranmta. o coporatan having a direct intate in legsatlon bee do co-

grm. Giib. Laorol to Ruls 3L ane defined to include reibumbaent for -dh dm

n spe-e A pero or entity that as registered to lobby puwat to the Fe.nd 11W

=lneof =obyn Act a deemed to haeve a direct intore in leaainbFOreth

a an entity that meane a nagaleed labbyve. Senate Rule 331t wanw IneprtveRle33111.

S. Rep. No. 18. 101st Cong.. Ist Sm. 215t19891.



noon. Senator Durenberger often made the trips from Bom toConcord and back to Boeton by osine, rented from A ad ALmusin Ren * Inc. The lo Usie sually waited for the Sen.-ator during his four hour meetings. The cost of thie llkmuitravel and other unnemary limouine travel in the Ble!m am.estiatedat $3,500 was paid by variou organizations with a diectinterest in legslatIon, with which Senator Durenberger
met on these tripe.Specifically, on eleven occasions in 1985 and 1986 Senator Duren-bre traveled to Boston to meet with a company or buimg andaccepted limousine service to and from Concord. That ransporta-tion to and from Concord was n .eesmtated solely by the Semtor'spersonal meetings with Dr. Nicholi. The total value of this llam-sine travel is estimated at $2,640.' ' These eleven ocmons, andthe organizations which paid for the transportation, are as foHows

June 8, 1985; September 16, 1985, and June 9, 19 86-NewEngland Mutual Life Insurance Company (Special Counsel Ems.
53,416, 419, 429).

September 23. 1985-National Machine Tool Builders Amo-ciation (Special Counsel En. 52, 420).November 4, 1985; Feburary 10, 1986; and March 31, 1986-Pitney Bowes, Inc. (Special Counsel Ea. 78, 423, 425, 427).January 20, 1986--Mintz, Levin, Cohen, Glovsky & Popeo,
P.C. (Special Counsel Eu. 77, 424).March 17, 19 8 6 -American Association of Equipment Lemors
(Special Counsel En. 30, 426).July 21, 1986-W.R Grace & Company (Special Counsel Ex.
431).

September 15, 19 86-Masachusetts Mutual Life InsuranceCompany (Special Counsel En. 34, 482).C4Each of these oran1 tin is or retains a regire lobbyistPursuant to the Federal Reguion of Lobbyin Act, andhasadirect interest in l slation within the gmeeig of Sate
Rule 35. See Speci ounsl m .I 83 28

CO On five additional dates, Senator Dunbergr met with Dr. Ni-choli in Concord. but did not meet with represtative of any busi-ness or organization. On thes five ocasMions, hower, lousinetranporttion in the Boston area" and to and from Coord,
valued at $849, was paid for by the New England Mutual Lih In-nrance Company ("New Emgland Life")-although the Senatormet with neither New England Life officials nor apparF ty withofficials of any other organization on these O ss

%ssmm af Owe nvow. ridlcang th. trip inciAds nmmftnmd As fur OPd 'ama withie Bst= a.r whWh appem to ha bem -,u- t ft '. m.. no
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Thentor D oudeber valso received limousine talm is
the Beo aea iousither oceonL Thee daMe iad the -seionid with which the Senator met if any, are eit om

July 7 196 (8he iCounsel X a. 417).
July 10 9 W & smith (Special Coume L 418
Ma 12, 1 -Naiomal Mach Te Tol ies

Seca ounsomel , . 428).
Ju n e~ ,196-Hal. & Dor (Special Counsel E L 480).

The estimated total value of this it taonI. $,7. once
amin, this limousine tr por waneh em ated by the Sea
t es with Dr. Nieor, While evidemc about which or -
niuetlmo for the limousine mervice on thes data s unavail-;z tor Durenberer has not put forward anOvWec

=ueIn that he paid for these expenses himaself?'3ligh Of
tecircumtances desIbe D- above, it is not Unremonab_ -L- toassum that a company or business with a direct interest in legisla-

tion paid for this travel, and that the Senator's cthis lim-
ousine service would also have violated Senate Rule 35.

VIII. On=~ MATYKIB RLATK To PISANHA Pam

A Failure to Report Reimbursements
Special Cou el finds that Senator Durenberger violated Senate

Rtule 3412 by failing to report on his Financial DiscloureRpot
for calendar years 1985 and 1986 the acetnefrm f= t~he
organ. i. Of ,. r rsemnt for the 00neIm eee of

attrael in connection with his Piranha P omt ap,,
asm" and certain travel to the Boston metronlitan res.'

NO On May 15,.1986, Senator DrneerIadhis Financial Diec*-
sure Report for the 1985 calendar ya.At that time, teSensior

C4 faled to report his reePt ofravelepns e
twentysevn beforewhich he made apmnu

C4J 16.8 speia CounselEL 266. S*iiry Senaor Dm2s'
196 Fiancal iscosue Rport, fild on May I& 1967, did nt i-1CO dudee his receipt of travel expe1Ne reimbIrsements hem slahen or-2-Akins before which he made -penew In 196 Sop Secial

On July 27, 1989, sewral months after the Cm itteiitated
0its P, 0 ____a Inquiry into the Senator's relaIo.p wit P-

nab Frm &ii Durenberger fied amended ftwniin Dieco
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surs ept i1x the 1985 and 1966 caena am meto9 2oo, Pr9o7moto Reports an laee * to AUsledto Book oI and include ids of r_ --- ....fins tral ton in 1to igP Drebeger recwive fromirty

nin i 1966dIN. Senator DureIaw geqF~ruduto Duehi M 1 nt in 1969, but inI ad1987,,a im mediately following those during which he re-avd
thes travel expemn. His failure to do so violated Senate Rule K&In addition, to date Senator Dur'brgr has failed to dioclm re-to for travel = that he received from orwnIons for five trips that he made in 1985. Thes expee are asfollows:

In onnctin ithhisapeanc before Blue Cross/lueShield of Michigaon a, 6 1985, the Economic Club of De.troit provided the Senator a airfare, lodging and ground trans.portation fSpecial Counsel Ex. 136).New England Mutual Life Insurance Company providedground transportation, lodging and meals in connection withthe Senator's June 7, 1985 meeting with Mr. Mackay and air-fare, lodging and ground transportation for his September 16,1985 meeting with New England Life officials ,Special CounselExs. 53, 416, 419).
Senator Durenberger received lodging, mes and groundtransportation from the Palo Alto Medical Foundation in con-nection with his motional ap ce" before that groupon April 13, 1985 eal Counsel Ex. 180).The State Government Education and Research Foundationpadfor Senator Durenberger's airfare, meals, lodging andStransportation. which were neessary expnsme relatedto his appearance before that organization on November 24,1985 (Special Counsel Eze. 58, 193).Spcial Counsel finds that Senator Durenberger's failure toreport receipt of them travel expenses, valued at more than 83,000.violated Senate Rule 34.

I Imp"ro Cwunion of a CWnpWox Coni bw.t
Special Counsel finds that Senator Durenberger violated SenateRule 38, paragraph 2125 by converting to his personal ues a a-,Ontributicn fom the Pathology Practice Amoim FederalK~ia AtinCommittee.. In August 19K6 the Pedetof thePtooyPractice Aocaon(PPA) invited SenatorDuebgrto addrus the ct s annual meeting on Decmber 5, 19Special counsel Ex 181 at B. Although the A ct did not re-a book promotion appearance, thSenators staff forwardedt'iformation about the appearance to Michael Mahoney on Oc-tober 23, 1986, to be handled asa Piranha Prt appearance. Spe-cial Counsel Ex. 181 at A.The Aocia tion did not pay Senator Dureneger an honorariumor fee for his speech on December 5. 1986. Instead, several weeksafter the Senator's appearance, the Association's Federal Political
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Action m ttee ('TAC) iued a check in the amount of MWmadeaM to "Durenberger for US. Senate." Special CoM
Ez. 181 at H-L This check wu sent to the Senator's campasn ams-mittee in IMnn eIISO Special Counsel ELx. 181 at P.

The Amocia" ou eitered lbyst, Paul Johnson, I e In
his affidavit that this payment was intended as a campai- cmt-ri-
bution:

Senator Durenberge did not request an honorarium,
and the PPA PAC made a $5.000.00 contribution to his re-
election campaign. The PPA's check dated December 30,
1986 clearly demonstrate that this was a campaig contri.
bution, as it in mad _payable to "Durenberpr for U.Senate" and has the PACs identifying Federal Election
Commission number thereon.

Spedml Counsel Ex. 41.
This contribution, however, was not reported to the FEC as re-

quired by 2 U.S.C. 9 434, nor was it deposited with the cmpaig
committee as required by 11 C.F.R. 1103.3 Instead, the check was
deposited without endorsement to the Piranha Press account, from
which Senator Durenberger was paid for his many "promoionl
appearances." Special Counsel Ex. 181 at H-K. Special Counsel
finds that the Senator's conduct violates Senate Rule 38, para-
graph 2.

C Senator Durenberger 1 Use of United States Capitol and Smate
Facilitie

On six separate occasions in 1985, Senator Dur'enberger made Pi-ranha Pres "p"omtion appearanCes" in United StatesCapitol
and Senate rooms. For each of thee appearances, Piranha
was paid a fee ranging from 1250 to 12,000, in accord ane with the
Senator's arrangement with that group.12? Thn paymnet ulti-
matMly funded, in part, the quarterly payments that Piranha Prs

made to Senator DurenbergV.
It is dear that Senator Durenberger's conduct was cmnty tothe Weuain adop by the Rules Commi governing the umof the Senate facilities.'* Initially, in March 1984, the Cemmit
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too on Rules' d Rules for the Re gulton of the Sms&
Wing ofthe Uniedt Capitol. Rule Of those rule Pmol

F~di&bequ& ad the solicitation of books or othe
eaoph dam st rtictly foid t an the Senate WI en

this Rule remainsa n force today. S. De. No. 1, 100th Cong., 1stSee. 181 (1968). Moeover, Rule XVI of the current Rul
that the Rules are applicable as far s practicable to the Seate

Office BBadig Id.
The Rules Committee has communicated its regulations on this

subject numerous times to Members of the Senate in "Dear Sena-
tor" letter For example, a September 22, 1981 letter from then
Rules Committee Chairman Charles McC. Mathias, Jr. advised all
Members as follows:

It is the lngpettled policy of the Rules Committee that
no commercial or profit-making purpose should be sev
by the use of Senate rooms or facilities.

Special Counsel Ex. 290.
The United States Senate edfition of the Congressional Handbook.

S. Pub. 99-10 (1984). similarly sets forth procedures" and "rules
and regulations" by the Rules for the we of
Senate room. The Handbo statm

No products mtay be so othe pemises or diepM~wd fo
future SO&k No commevrialplibna ~ o it& mmJLhi PU

pow watow muay besevdbth Ofm
room&. The s Seato wi bie -eld IonaLe for
the enforcement of this clause

S. Pub. 99-10 at 1-36 (epasis in orii ). This Prosmiin was
communicated almost verbat in a1May12,1 "ISeatr

letter. Sw Special Counsel Ex. 291. Senator rin rs. conduct
was plaiy c with ths prurm. itis
uo iable that an oga- o suacs Pir a Press can re-
al, roi from activitis curn in Senate building

ft a 1 i w or m ymy mine fw Wt in d Umm m C
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From Special Counsel's inveud ton, however, it appears thathere is -W m8sndestn~g t these regulatim amngt
Members of the Senate. The cited authorities apparently am, no
wel known among all Members those Members who are Sam of
them may be somewhat confused about their scope. For thee raw
sons, Specia Counsel recommend. that the Committee not find a
violation or im e any disciplinary action on the basis of the con.
duct at issue. Accordingly, Special Counael's r m of a
sanction of Senator Durenberger set forth in Section X1 below is
not based upon the Senator's use of Senate or Capitol filities in
these instances.

Special Counsel further recommends that. in order to eliminate
any further confusion on this issue, pursuant to Committe Rules
8(c) the Committee take such appropriate action as is necessary to
clearly and unequivocally prohibit such conduct by all Members in
the future.

IX. SZNATOi DuwRuzaGbn's Dmsu
Senator Durenberger has raised several general defenses to the

charges against him. Specifically, Senator Durenberger has amert.
ed that he acted in good faith and without any intent to violate the
law or Senate Rules, and that his responsibility for the misconduct
here at issue therefore should be diminished. Senator De igar
also repeatedly has stressed his reliance on the advice of counsel.

__ the staffs of the Rules and Ethics Committees. and the FIC.
Finally, with respect to his Piranha Pres contrat, SenatorDuebrger argues that even if he gave no actual book awma.

the compensation he received from Piranha Pres wmd till
C4 be justified under federal election law pursuant to a contract for

certain other "continuing services." These defenses are without
C4 merit.

While Senator Durenberger does not contest the facts, he mini.
miss his own involvement and seeks to blame others. Hlmw ,
the overwhelming weight of the evidence shows that the e s-

0% bility for the conduct at issue must be placed on the Semtorbe.cause it was he who knowingly and intentionally ptin a
C0 pattern of conduct which was unethical. Mor , whiB S ialCounsel does not find that Senator Durenbeger acted with veai.
IV ty, it is also true that he did not act in good faith.' 0

1A. The Senator's Intent
In his statement at the hearing in this matter, Senator Durn-

1W) berger argued:
First, in all the activities to the degree that it was hu.

manly possible, I acted in good faith, with no intent what-
soever to violate the rules of the Senate.

fea/r Tnct (June 13, 1990) at 20. Senator Dureberge's
counsel stresd the same point in his statement to the Committee

' ,If Spacalr CAUVAhad mOdudud that Suamawr w Np aced wt Vm7. the me.
ommmdaza of maam wm d how bran mma .
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A] basic question that rou must focus on is: Do the facts

show some type of venal intent, some type of intent to un-
lawfully circumvent the honorarium rules?

Id. (June 12, 1990) at 122. Senator Durenberger apparently dos not
contest that he sought to circumvent the rules, but only that he did
so in an unlawful manner. In effect, the Senator contends that he
did not act with any specific intent to violate the law or rulem s'

The Senate, however, need not find that Senator Durenbeiger ac-
tually intended to violate a law or rule in order to impose the disci-
plinary action recommended by Special Counsel in this matter.
Indeed, the Committee's own procedural rules permit the imposi-
tion of some disciplinary measures for inadvertent, and therefore
presumably unintentional, violations of Senate rules. See Commit-
tee Rule 4(fX2). This reflects the recognition that, as holders of a
unique public trust, Members of the United States Senate appropri-
ately can be held to a higher ethical standard of conduct than that
which governs the general public.

Indeed. specific intent-that is, proof that an individual knowing-
ly performed an act with the express purpose of violating the law-
is required in only a narrow category of criminal cases. Within the
criminal context, liability generally may be imposed based on proof
that the accused voluntarily committed the acts in question, irre-
spective of whether he or she knew that those actions violated any
law. In fact, in some situations, criminal liability may be impose
based merely on proof that the accused acted in reckless
of the facts, or otherwise deliberately avoided learning the act.
See, e.g., United States v. Jeweil, 532 F.2d 697 (9th Cir.) (en banc),
cert denied, 426 U.S. 951 (1976).

The Rules of this Committee, as well as available Committee
precedent, are consistent with these general precepts. The Commit-
tee has previously recommended the sanction of a Meue evn
absent evidence that the Member had actual know Of the
wrngdomin at issue. In that matter, the Committee recommeNded
and the Senate voted to denounce Senator Herman Talmadg
based on evidence that he knew or should have known of min-
duct on the part of his staff. Report of the Select Committee on
Ethics. Herman X' Talmadge Investigation, S. Rep. No. 337.,96th
Cong., 1st Seas. 17 (1979). The Comm further deemined that
Senator Talmadge should be held responsible for that uct
by virtue of his own "gross neglect" of his duty to faithfuly and
carefully administer the affairs of his office. Id.

Special Counsel, however, finds that Senator Durenberger's ac-
tions and conduct were both knowing and intentional and woe not
carried out neg lently, inadvertently or on the basis of a mistake
of law or fact. Senator Durenberger knowingly and mtsuoay
designated certain honorarium invitations as Piranha Pres events;
gave speeches at these events in which he mentioned neither his

1 s1 Many of the affldsnvz submaUed by Smwnar Duwrmserg wmam mtemiS to ti0 c

that to the bea of the affiant'a knowledge. Senaor Durenhersr dM "o umfted uanfuly to
ciamvout Sousma Ras or iaw. For ezampis, Gory Disimod staied -as. en bb aUffi

have no kmwlap that Senato Duvm*aruo had any intont amafiyto avoid b"tuo
honoranum lunitl "" S a DUrouborglr L 4. 15; 5. 114. T- 1-.11'. 1z, ,.
'6; 15. '12. 112. ! 10. Such a smement i nothi more than an opunco of a partacapnt in tho

tmat -o as to the ultsmato imse. amid hs no probative value.
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book nor his publisher, endorsed to Piranha Prs checks t had
been made payable to him and that were marked c with th
notation orri";nd and submitted
requests to the Senate Dsbun Offic for stays in a mmlm-.
un which he coowned. Inded, the Senator was pesoaly n-
volved in the minutia of the trnactions at iseue.

In light of the evidence discumed herein, Special Cous MS
the notion that Senator Durenbept acted in good faith. Tr
out them proceedinp, Senator Durenberger has urged the Commit-
tee to adopt a lesser rather than a higher standard of ethical co-
duct. Special Counsel submits that Senator DurenberWs conduct
was unethical by any standaM. As Special Counsel has earier
stated, it is the Senator's moral compm that was broken. As the
House Committee on Standards of Official Conduct noted in its
report on the Korean Influence Invi on, "Members of Con-
gress are expected to adhere to standards of conduct far more de-
man than the bare minimum standards established by our
criminal laws." Manual of Offenos and Procedurm Korean Influ-
ence Investigatin, House Committee on Standards of Official Con-
duct, 95th Cong., 1st Ses. 35 (1977).

In sum. whether Senator Durenberger had the specific intent to
violate law or Senate Rules is not at issue here. Such a findin is
unnecessary to the imposition of Senate sanctions. Senator Duren-
berger clearly intended to commit the acts that constitute viola-
tions of law and Senate Rules and should be held accountable for
his conduct.

JR Reliance on the Advice of Others

Claims of reliance on the advice and murance of others have
been a major theme in Senator Durenberger's defens of his ac-

(4 tionsg. 3 2 In his public statement to the Committee, for ezmpe,

Senator Durenberger merted:
SAU the key decisions were based on the advice of out-
a0ide, indepedent counsel, often two or three attmrys
and r by contacts with the Ethim Committe. the

01 Rules Committee, or the Federal Elections Commiin
whichever had jurisdiction.

C Hearing Tanacript (June 13, 1990) at 20; see also id. (June 12, 1960)
at 110-11 (statement of counsel).

1. R.JANCE ON COUNSEL

C:) The Senator's reliance on counsel defense is both legally and fac-
tually inadequate. The defense is available in only a narrow rams

r) of criminal case-typicafly those requirg specific intent. In those
cases, reliance on counsel may be relevant in showing the abmee

03 of a vital element in the prosecution's case: an intent to biak the
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law. Confining the reliance on counsel defense to these narow ch.cs s supported by plicy concerns of not'tos deirn to circumvent t: liw ... (to] shqpZ% arid --t
advice." I W. Wave & A. Scott, Jr., Subsjntive C ina I(1966). Because it is unnecessary in Senator Durenbergrs em toshow specific criminal intent, the defense, of reliance on coumd isnot legally relevant.

Perhaps more importantly, Senator Durenberger is hisumf alawyer and was, at the very time of some of the conduct at ise
here, a member of the Senate Committee on Ethics. He is thus in avery diferent position from the ordinary layman who must, by ne.cessity, rely upon the advice of lawyers.

In support of his reliance on counsel defense, however, SenatorDurenberger has cited two opinion letters provided by Mr. Ma-honey. Hearing Transcrzpt (June 13, 1990) at 38: iii June 12. 1990)at 115 (statement of counsel). These opinion letters do not fairly re-flect the actual agreement between the Senator and Piranha Pressnor do they state the facts of that arrangement as known to theparties as of the dates of the letters. Neither of the opinion lettersstates that the groups before which the Senator would make "pro-motional appearances" would pay a fee to the publisher in consid-eration of the Senator's appearance. See Durenberger Exa. 30, 31.Nor does either of the letters refer to the fact that the "promotion.a. appearances" envisioned under the contract would be the resultof traditional honoraria peec invitations extended to the Senatorthrough his U.S. Senate office. ld Given the disparity between thearrangement as it was actually carried out, Senator Durenbprcannot claim to have reied u the letters in good faith.Moreover, the facts of the Piranha Press arrangement show thatSenator Durenberger did not rely on the advice of disinre
counsel. Where the lawyer upon whom reliance is claimed is hmself in y involved in the transaction at issue, the client maynot invoreliance on counsel as a defense. Unitvd Stwte v. Cam',740 F.2d 339, 347 (5th Cir. 1984), oart denied, 471 U.S. 1004 (1965).Alhough Senator Durenberger claims that he relied on "mdsadent counwL Mr. Maoney was centrally involved in carrna outthe Piranha Preom arrangement. Perhaps the best -ecrpea OfMr. Mahoney's role was offered by Senator Durenbergers counselMr. Hamilton:

Now Mr. Mahoney of course who is in the middle of theimplementation of the Piranha Press contract was atnboth as Senator Durnberger's lawyer and as Piranha'sagent. - .. Mr. Mahoney was arranging for the appear-ances. He was cow municating and negotiating with groupsasto feen. In was the pricipalorganier of all -of

Heari Transcript (June 12. 1990) at 123.
. Mahoney profited directly from the Senator's Piranha Presscontract by simultaneously as counsel for Senator Duren-berger and ag-"ent or Piranha Press. Indeed, Mr. Mahoney receivednearly $5,000 in fees from Piranha Pres for his services as a .,See Special Counsel Ex. 277. Under these cdiruistances, Mr. Ma-honey's legal advice could not be considered truly dsnsstd



and Senator Durenbeger was not entitled to place unfetresd TO-
ance upon it.

In any event, Snatmor Durnbeer has not presented anyevi-
eue toa t that Mr. Mahony or anyone ese a NM hn

that he C daim book proaIon fees for traditional homu
events. Rad soch advice been givem, it would have been o ob oo

wen t Sanawy and former member of tbi
have beendobvigednto ignore it.

Not pin , several occsions Senator eer did
ignore the advice ofhis counsel and other advisors when it cofict-
ed with his self-interest For ezample, Mr. Mahoney testified in
this deposition in this matter than he advised Senatoruenbre
that Piranha Prei tomootional aperacs by the Senatr a
to include a display of the Senator's books or a mention by the Sen-
ator of the books or his publisher. Special Counsel Ez. 442 at 137-
38. Notwithstanding this advice, Senator Durenberger treated as
promotiona appe-ances numerous speeches in which be men-
tioned neither this publisher nor his book. Senator Dureberger also
was warned in 1985 by Michael Bro e, a personal friend, that
his arrangement with Piranha Pres created an appearance of im-
ppty. Special Counsel Ex. 14, 1 9. The Senator also ignored this

Finally, in late 1986, the Senator's chief of staff asked Mr. Ma-
honey to ascertain whether the Senator's claims for rimburement
for the costs of staying in the condominium would be afteted by
the termination of the Senator's real estate partnership with Mr.

t) Scherer. Special Counsel ExL 443 at 189-196, 204-205. Mr. MaOny
advisd Senator D g that he could find no basis for the
Senator's past claims for lodging reimburemment during the tenure
of the parnerhip, and therefore could not opine that those rem-

04 "bursm were proper. ICE at 205. While thi surely should have
raised some questim in Senator Duenb 7 rs mind the Setor

C did not bi the matter to the attention either the Senate Dis-
bursin Offce or the Senat Rules Committee at that tima. In-

CO stead, he continued to claim such reimbursement through March
31, 1987, the date on which the partnership was tminated

Special Casel submits that the impopriety of his conduct
should have been readily apparent to-Senator Durnber'. A
number of ope who were ithe trained in federal slectio law
nor familiar with the Senate Rules of Conduct recenised that Se-

IV ator Durenberger's ar angqm t omm Piranha Prm ws% at
the very least, irreular. SO #1 S, coune FL 43 at 1W-

C) 104 (attorne Frederick reefek 67, , 2 (Jimmie Powell, Senator
Durenberger s Lqailtve Director).

n') A number of the groups bef which Senator Durenberge made
"promoton apperan " qustiond the legitimacy o r the rra-
geement Se e-, Special Counsel Ex. 44, 16; 54, 1 , 4-9. It is diffi-
cult to we how Senator lDurenberger, a lawyer and former Member
of this Committee could not se what was so apparent to others-
that his conduct in connection with Piranha Press raised se
ethical and legal questions. Under such circumstancea, Setor
Durenberger cannot evade responsibility by claiming reliance on
counsel.



S. ILIANCZ ON rlR VU OPINION

Senator Durenberper also place great a zphasis upon the adviso.
ry opinion he obtained from the Feea l c ommin o
(T"MI,.which h as ap (Ho v te[Pnarn sa -litwithout any q , 1990) at 38-
39) and which his counsel considers "a central document in this
whole proceing." Id (June 12, 1990) at 119. The Senator'e rli-
ance isufa dd

The re for an advsorr opinion submitted to the FEC by
Senator Durenberger's o omitted several crucial facts about
the Senator's proposed arrangement with Piranha Press. It did not
state that the groups to which the Senator would speak would pay
a fee for his appearance. although this fact was plainly known to
all parties at the time. The request also failed to note that certain"promoticnal appearances" would result from traditional honorari-
um speech invitations extended to the Senator, although this too
was contemplated by the parties at the time. See Special Counsel
Ex. 254.

Senator Durenberger has suggested that fault for any omissions
in his request for an opinion lies with Mr. Mahoney. When it came
to requesting the advisory opinion, Senator Durenberger "left it
to Mr. Mahoney to do this correctly." Hearing Transcript (June 1,
1990) at 117. The evidence suggests, however, that Senator Duren-
berger was very likely personally involved in the submission to theN FEC. While the letter seeking that opinion was drafted by the Sen-

0 ator's counsel (see Special Counsel Ex. 254), Thomas Homer--the
Senator's Administrative Assistant-was provided with a copy of
that request letter in advance qf its submission to the Commision.
S.. Special Counsel Ex 250. Mr. Homer testified that, in accord-

C4 ance with his usual practice, he would have reviewed this material
with the Senator. S pecial Counsel EL 439 at 13, 15. Mr. Mahon-

4 aoffice also provided to Mr. Homer an advance copy of the final
FEC opinion, and Senator Durenberger discussed the o* ion with

OMr. Mahone s partner. See Special Counsel Ez . 255, 27. The Sen-
ator, therefore, presumably was well aware of the limited factual
basis for that opinion.

As a result of these omisios the arrangemt in Mr.
O Mahoney's letter to the FEC was significantly d t from therrangement actually implemented by the Senator and Piranha

Prm T opinion that ultimately was issued by the FEC was pre-
mised upon the Senators appearance at genuine book promotions
The single, overwhelming fact that Senator n has neveradequately responded to is that he did not do what the FEC oin-
ion authorised. One cannot rely on an opinion discussing book pro-
motions when there are no book promotions. The FEC never was
advised that the Senator would not mention his books or his pub-lisher, or would mention them only derisively in pIaing at his Pi-
ranha appearances."

Thee d .itim render the FEC advisory opinion ineffective as
a shield for the plan that Senator Durenberger ultimately carried
out with Piranha Pre The Federal Election Campaign Act per-
mits reliance upon an FEC advisory opinion only if the tranastion
at issue is "indistinguishable in all its material aspects from the
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transaction or [about) which such advisory apW=
[wa] rendere 2US.C. 1 437fcX1XB)."U In this case there hs no
similarity bet the bets addressed in the opinion and the bmft
as they unfolded The FEC advisory pinn in this cam, th- re
isued in response to a letter that did not accurately descr thepromotional appearances" that took place, is inapplicable.

Sentor ueneerseponse to this plain statutory bar to his
reliance arguamnis twofold. Ffut his counsel has argued that
the omissions in the Senator"s request letter are excused bewe
"the request for an advisory opinion specifically referenced the con
tract [between Senator Durenberger and Piranha P I] which re-
vealed that thes groups would be charged a fee." Heang TVan.
aiept (June 12, 1990) at 119. Although it is true that the request
letter did include a reference to Senator Durenberger's contactwith Piranha Press, the contract was not encloed with the letter.
The letter's omimions cannot be excused by the fact that some of
the material information the letter omitted may have been includ-
ed in a separate contract which was only referenced, but not in-
cluded with the request to the FEC. Again, the Senator's contractcalled for a series of book promotions-yet the 113 appmranc
made by the Senator in fact were not book promotions.

Second. Senator Durenberger's counsel argued that it was the
FEC's responsibility to correct any omissions by asking for follow-
up information. Id at 117. However, FEC regulations squarely
place the burden of providing all relevant facts on the party re.
questing the opinion. Section 11l(c) of those We prov

Advisory opinion requests shall include a complete de-
ZN. scription of all facts relevant to the specific tnsaction or

activity with respect to which the request is made.
11 C.F.R. I 1121(c) (emphasis added).

The purpose of the regulation is clear. Because the party mubnit-
ting the request for an opinion is in the ba position to know the

CO mauterial circumstances surrounding the intended bra tm, he
or she has the burden to provide all relevant facts. It would be un-

0 ressmnable to expect an agency such as the FEC to speculate obot
the possible omaiou an a request submitted to it by a United
States Senator md to demand correction. The FEC in this cm ws
askod to give an opinion on a set of facts and it eompie. That
Senator Durenberget chow to engage in conduct dh
that described in the opinion renders the FECoiinMmanug

C) le" 34

f') ,, M S W V.. S_ v .mgl CiMOV8ua Paaai Am.. Comm- 6V F. 3M W. M
(S-D..Y. 196 fdomtmat n omtld to rely an adv y oepum obtuaW foI U
there aut wtnal "dwacion h t. so t. the mmny eafly* unfaI~i mddo
addrmn in the FWu advinrv opinmi.

"4 Smmor Duwmber o'nea acknowlded s much in hi menmt bmhn tm Came.

if a imb m' m o otbor or diFf conduct Wom thw inemmd m do.mbed in the uuqim hr an ,dyoey oPmsOmj. thn doi-t Fnmrsly thne he
ba vile d .the rub&. It only mme hst be inn't My on the dvu s owsa hr

HMewu Y~eaorW (June 12. 190) at2127.



3. I IANCZ ON CONTACTs WITH CMICS AND aULm COMM, wr ITAvv

SenatOr Durenberger also has said that he relied upon amour-
an provided to him and his staff by Ethics Committee staff ounn-sel. The Senator s counsel, Mr. Hamilton, stated to the Committe:

[It only did Senator Durenberger seek the advice of
the and his lawyer's advice, he sought advice from
the staff of this Committee. The Senator approached a
staff member named Clendon Lee about the [Piranha
Pr arrangement in 1984, and in early 1986 his Admin.
istrative Assistant, Doug Kelley, sought out another staff
member whose name is William Canfield.

Hearing Tranaeript (June 12, 1990) at 120. These former Committee
staff members are said to have assured Senator Durenberger that
his Piranha Press dealings presented no ethics problem, asuming
the arrangement had already been approved by the FEC. Se Hear-
ing Transcript (June 12, 1990) at 121.
-The Senator, however, has not indicated specifically what facts.

if any, were provided to Mr. Lee at the time, and Mr. Lee has no
recollection of the conversation. See Special Counsel Ex. 48, 1 4. In
addition, any assurance by Mr. Lee was founded on the assumption
that the FEC had fully reviewed the matter and had approved it.
Thus, for the very reasons that the FEC advisory opinion cannot be
invoked because of the material omissions upon which it was
founded, the purported assurance of Mr. Lee premised upon the
F'EC's approval of the transaction can have no application to thecO Piranha Press arrangement as it was actually administered.

The contact between the Senator's Administrative Assistant, Mr.Kelley, and Mr. Canfield similarly does not support the Senator's
posion. Mr. Kelley did not provide Mr. Canfield with all of theC4 acts needed for a full essment of the Piranha Press arrange-
ment. In his deposition in this matter, Mr. Kelley testified that he

4 id not discuss with Mr. Canfield the details of the Senator's agree-
ment with Piranha Press. Special Counsel Ex. 440 at 126-27. Spe-

o cially, he did not disclose that the groups before which the Seria-
tor would appear would pay a fee to the publisher, nor did he dis-

04 close that traditional honorarium gsch invitations would be
treated as requests for Piranha Press "promotiona appear-

0 axes." 135 Accpting the very material character of these omitted
fact, the Senator cannot fairly rely upon Mr. Canfield's conclu-

Iqr nons
The Senator also has submitted an affidavit of another of his

C former staff member, Lon Krage Edstrom, who reported that she
called the Ethi Committee's chief counsel, Wilson Abney, to ask
his advice regarding the condominium matter. Durenberger Ez. 4,
14. Mr. Abney is said to have assured Ms. Krage Edstrom that it

I$$ Tis a conumt rwth Mr. Canfied'a own recollection. In his affidsvi Mr. camwl mdb-

I do M rcail duing thOe canevesm being made aware by Douq Kelly (mci that
Semar Dirmeger epubbeher chrgd afee tothegpp beor whin U10 Senato

hepows to promem h book. e do I remll being mde awer tha the Senwo sefflw red -eq for the Senators appearance to th book p her em that a
premomma appre coud be arranged.

Specni Cowimel Ea. 450. 15.

L V)



was permiseible for Senator Duto sk eat remm-( '
ment for his stays at the c o ,in lum

Mr. Abnegy has catgricaly denied eves having been fomd of
the facts of the Senator's condominium ngement. Special 0o-
eel Ex. 451, 16. Moreover, he stated in his aftfi t that had he
been told of the facts, he would have advised that the
mont was improper. Id.

C The Piranha Pme Arr-mnt as a Contract forServices

If Senator Durenberger can be said to have promot his books
srmply by appearing before a group and speakig well, thee is no
difference btween a "promotional appearance payment which is
exempt from the honoraria limits and a traditional honorarium
event.
Perhaps recognizing this, Senator Durenberger's counsel has

argued that even if Senator Durenberger's Piranha Pres appear-
ances were not book promotions, his compensation could s be
justified by treating the Senator's contract with Piranha Press as
one for some other type of "continuing services." Mr. Hamilton ar-
ticulated the argument as follows:

Now the FEC told Senator Durenberger that payments
for book promotions would be a stipend for continuing
services and not honoraria If Senator Durenbegr's ap
pearances were in fact not book promotions, there is no
statutory safe harbor. But the payment is nonetheless a
stipend if it ws for some type of continuing service.

Hearing Transcript (June 12, 1990) at 128. Mr. Hamilton elaborat-
ed:

Now, however you want to characterize Senator Dureno-
berger's conduct, you must conclude that Piranha paid
him for continuing services That is, for making appear
ances before various groups for which Piranha was paid a
fee, and for helping to establish Piranha as a book publish-
ing company....

Id.
This, of course, strikes at the very cor f the Senators arg-

ment. If Senator Durenberger was not providing continuing
tional services, what type of continuing servic was he prowlng
Special Counsel submits that he was doing no more than a

,. contin series of legislative speeches-in short, a
series of honoraria s Paym ts for which wonb
through Piranha Press to avoid the honorariumiiatm

Taken to its logical conclusion, the Senator's arpmnt would
rob the statutory limitations on honoraria income _o anymenn.
If the Senator can fairly be said to have entered into a valid o m-

InDurifg ha ri fth iaiw by Spasia CAL. Ma Krsp iasuad hwdM W Wr
tamn WA, WM whme d bW jokow

"A& th Smamarba humin~d he ttImmsmd a bbhsr b b bS& "6
lhh duria thin epuaha Hk emay, iti~ n *e to hdft h _____

Sa taw bak pshiug WAy w has asMM a Pirasha rnh. =
my. thu mAfr -with tho pu d h s bsk.
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tiunservices, arrangement, income from which is a"sie"
rather than an "honorarium," there is truly no distinction between

a stipendary speech and an honorarium speech.

X. FxwnMoe O VIOLATIOMS As NOcTCa A" Smcnrm IN Tra
Comxxrz's ROLtmONS

Special Counsel makes the following specific findings ss to the

violations noticed and specified in the Committee reso.ls Of

February 22t 1990 and May 9, 1990 respectively. Special Counsel
Ez. 5, 7.

A. Violations as Notwed in the Committee's Resolution of February
22. 1990

As to the violations noticed in the Committee's Resolution Febru-

ary 22, 1990, Special Counsel finds that:
1. Senator Durenberger knowingly and intentionally violated the

honoraria limitations established by 2 U.S.C. § 31-1 and 2 U.S.C.

§ 441i through his arrangement with Piranha Press.

2. Senator Durenberger violated Senate Rule 34 (the Ethics in

Government Act. as amended) by failing to timely report the re-

ceipt of travel expenses reimbursements from forty-three organiza-
tions during 1985 and 1986.

3. Senator Durenberger violated Senate Rule 38. paragraph 2 by

forwarding to Piranha Press a campaign contribution md by the

Pathology Practice Association Federal Political Action Committee,

and thereby converting that campaign contribution to his own per-
sonal use.

4. Senator Durenberger knowingly and intentionally violated

Senate Rule 35 by accepting unnecessary limousine t a

from organizations with a direct interest in legislation befou the
Congress.

In addition to these findings and those set forth in Section V, VII
and VIII above. which are incorporated herein by refea Spe-

cial Counsel finds that through this pattern of impropmer conduct

Senator Durenberger has demonstrated an insensitivity to the ethi-

cal standards of his office, and has brought discredit upon the
United States Senate.

B. Violations as Noticed in the Committee's Resolution of May 9,
1990

As to the violations noticed in the Committee's Rsedution of

May 9, 1990, in addition to the findings set forth in Section VI

above, which are incorporated herein by referece, Speil Coumel

finds that Senator Durenberger participated in the beck datig of

the partnership transaction with Roger Scherer and the subsequent

transfer of his condominium to Independent Service Company, that

he conceived of and structured these transactions as a means of

claiming Senate per diem lodging for stay.ng in what w mntial-

ly his Minnesota residence; that he e misleading travel re-

imbursement vouchers to the Senate Disburing Office; and that at

certain times he misrepresented to the Diebusing Office the own-

(4 s



e dp of the property for which he omed
mets. The actions were knowing and mtentionaL

Special Counsel finds that through this pattern of -olyb

Prprconduct Senator Drnberge has abused his United Btsts
Sna o and mis UniteM Sta Senate funds, and in so
doing has brought discredit upon the United States Senate.

Special Counsmel further finds that Senator Durenberger violated
statutory rements governing his qualifie blind bt.~ as set
fhin the tin m Government Act. as amended. Secial Coun-
sel specifically finds that Senator Durenberger violated Section
702(exSc) and Section 702(eX6XB) of that Act.

XI. RCOMMZxDATrON AS TO SANCTION

Pursuant to Committee Rule 5f01), Special Counsel reports to
the Committee as follows:

Special Counsel rcmmends that this Committee report to the
full Senate a Resolution denouncing Senator David F. Durenberger
for conduct which is reprehensible. and which has brought the
Senate into dishonor and disrepute.

In making this recommendation, Counsel has reviewed p dis-

ciplinary cases since 1793. Special Counsel has co e the r
sults of the lengthy and detailed nvestigation previously
and has carefully considered the oral and written submisolona of
Senator Durenberger and his able counsel, Mr. Hamiltoc.

The most serious sanction which the Senate may impose is that
of expulsion. Expulsions in the Senate historically have concred
aom of perceived disloyalty to the United Statas Government or a
violation of serious crminal statutory law involving the abuse of
one s official position. No Senator has been expelled 1ne8, In
1981. this Special Counsel recomm dethat Senator on
WillsHi of New Jersey be e from the United States at e.
This Cmitecrflyreviewed the matter and reported to the
full Senate a Resolution of Expulsion After six das ofdebata
the Senate floor, Senator williams, just prior to 9 Senat vo
resigned from the Senate.

In that case, the commendati of expulsion was bnd m
on a detailed factual record which showed that Senator W ms
violated several feeral criminal statutes incuding cInuurM- to
defraud. bribery, conflict of interest and interstate tavel Z o(
rackser...

Special Cousel submits to the Cmmi that while v a
ous. the conduct of Senator Durintwmyr is * ha fom
that of Senator WilliMs The emi iffernc To' that there is
insufficient evidence su ig a findin that Senator Dum.
berger acted with criminal intent, malice or with ipen t to
break the law. Because of the criminal conduct engaged in by Seoa
tor Williams. Special Counsel and this though t appro-
priate to recommend the removal of a Senator chosen by his coo-
stituents. Such a decision to interfere with the choice of the people
should only be made in the most aggravted situ ations
ommending the expulsion of Senator Durenbergr, S pcr Coun al

is not minirminj the wro e i by enatr uxen-
berger.-Spi Counsel issimply sayng that the decision to
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remoe him fom the Senate, if such a decision is to be as& at asholdony b nkkby thow who elete him to lain NO MWie Special Counsel rejects the notion that this is an sxpulkm
came beeuly reject the view that this is a cams ounly urha oshment, di- a ,.rn d or any of the otetr etion that do not require action by the full Senate. suc asactimuswould be totally inadequate in this case. Senator Du 0prconduct was not inadvertent, unintentional or based on uiseoffact. ignorance of the law. negligence or misplaced refiace onothers. Instead. Senator Durenberger knowingly and willfMy n-gaged in conduct which violated statutes rules and Senae stand-ards. and acceptable norms of ethical conduct. His conduct wasclearly and unequivocally unethical.During his presentation to the Committee. Senator Durenbergerquoted Professor Dennis F. Thompson of Harvard University:

Public Officials ... have an ethical obligation to do allthey can to make sure that citizens do not have any rea-sonable basis for believing that they or their colleagues areviolating their own ethics rules. There is an ethical obliga-tion to protect the appearances of propriety almost asgreat as to produce its reality.
Hearing ra nscrtpt (June 13. 1990) at 45. Senator Durenberger hafailed in both regards.

Special Counsel submits that the reprehensible conduct enedin by Senator Durenberger warrants a sanction of denonm tby the full United States Senate. Special Counsel further mbmiftthat what the sanction is called is les important than the lan-guage the Committee uses to describe the offending wnduc andthe Committee's response to it.Senator Durenberger's conduct must be fully and fairly reolw dto the public. This Committee should pronounce its judgman thatSenator Durenberger's conduct is rwprehensible and that it will notbe condoned. Finally, this matter should be put befo the iUnited States Senate for the imposition of its sanction of SmatorDurenberger for his repeated pattern of unethical conduct.3or tese reMasse Special Counsel recommends that timittee pm a Resolution calling for the full Senate to dmnoma.Senator Durenberger publicly for knowingly engaging an ufskmbWconduct which has brought dishonor and disrespect to thi iintit.tion. Further. Special Counsel notes that the Comi"e toore-ommd to the S t that it refer to the Republican pity momhs-ence a recommendation regarding Senator Dureabeer' s seioityor positions of responsibility, and may recommend that SentorDurenberger IMk appropriate financial restitution.
Respecful Submitted .o = .B c mRonr S. Bmonrrr,

$pleio1 CawauL(Frances L. Wetzel, Abigail J. Raphael. Skadden Arp, Slate,Meagher & Flom. 1440 New York Avenue, NW., Washipton, DC
20005.)

JULY 2 1990.
0



FEDERAL ELECTION COMMISSION
WASHINCTO% DC 20463

September 19, 1990

The Honorable Howell Heflin, Chairman
The Honorable Warren B. Rudman, Vice Chairman
Select Committee on Ethics
United States Senate
Washington, D.C. 20510-6425

RE: Pre-NUR 234
Senator David F. Durenberger

Dear Chairman and Vice Chairman:

This is to acknowledge receipt of your letter advising usof the possibility of a violation of the Federal ElectionCampaign Act of 1971, as amended ("the Act") bySenator David r. Durenberger. We are currently reviewing thematter and will advise you of the Commission's determination.

If you have any questions or additional information,please call Nary Ann Bumgarner, the attorney assigned to thismatter, at (202) 376-5690. Our file number for this matter is
Pre-MMT 234.

Pursuant to 2 U.S.C. S5 4379(a)(4)(9) and 4379(a)(12)(A),
the Commission's review of this matter shall remainconfidential until the file has been closed.

Sincerely,

Lawrence N. Noble

General ounsel

BY: Lois 0. Lerner
Associate General Counsel
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rEDERAL ELECTION COUlISSION
999 a STREET, N.W.

Washington, D.C. 20463

FIRST GENERAL COUNSEL'S REPORT

Pre-MUR: 234
STAFF RNER: M.A. BUNGARNER

SOURCE: I N T 9 R N A L L Y G E N E R A T E D

RESPONDENTS: Senator David F. Durenberger
Durenberger '94 Volunteer Committee and
Delwyn Olson, as treasurer

RELEVANT STATUTES: 2 U.S.C. $ 434(b)(2)
2 U.S.C. S 441i
11 C.F.R. S 103.3(a)

INTE1NUAL REPORTS CHECKED: Disclosure Reports

FEDRAL AGENCIES CHECKED: None

I. GERUATIOUOF RATTER

On August 8, 1990, the United States Senate Select

Committee on Ethics wrote the Commission concerning possible

violations of the Federal Election Campaign Act of 1971, as

amended (the "Act"), by Senator David F. Durenberger.

Attachment 1. Accompanying the letter was the Report of the

Select Committee on Ethics (the "Committee Report") and the

Report of Special Counsel. Attachments 2 and 3. The Committee

also provided copies of the evidence introduced in this matter,

transcripts of the adjudicatory hearings and memoranda

submitted to the Committee by counsel for Senator Durenberger.1

1. This Office also received an additional document from the
United States Senate Select Committee on Ethics on
January 24, 1991. This document refers to possible violations
of the Act as a result of "the way the Volunteer Committee
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According to the Committee Report, on September 27, 1968, the

Committee received a complaint against Senator David F.

Durenberger from 39 members of the Minnesota Bar. The

complaint alleged that the Senator had violated laws and rules

within the Committee's jurisdiction, in part through an

arrangement he had with a publisher, Piranha Press.

Attachment 2 at 1. Based on the factual findings and evidence

in this matter, the Committee unanimously concluded that

Senator Durenberger had violated federal law and certain Senate

Rules.
2

In regard to violations of the Act, the Committee

unanimously concluded that Senator Durenberger violated the

honoraria limits established by 2 U.S.C. 5 31-1 and

2 U.S.C. S 441i by accepting payments in excess of such limits

as consideration for 113 speeches or appearances during

calendar years 1985 and 1986. Attachments 2 at 12 and

3 at 104. In addition, the Committee also resolved that there

was substantial cause for the Committee to conclude that

(Footnote 1 continued from previous page)
reported the $30,000 Charlie Black-Gene Holderness
transaction." The Ethics Committee provided no additional
information to explain this reference. This Office has
contacted the Ethics Committee in order to obtain further
information regarding this additional document and, upon
receipt of that information, will report to the Commission.

2. According to an article in the Washington Times on
January 10, 1991 (Attachment 4), a lawyers watchdog group asked
the Minnesota Supreme Court to indefinitely suspend Senator
Durenberger's license to practice law. According to the
article, Senator Durenberger agreed to the suspension.
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Senator Durenberger violated 2 U.S.C. 5 434(b)(2).

Attachment 2 at 2. Specifically, the Committee found that

Senator Durenberger converted a campaign contribution to his

personal use by transferring a $5,000 check made out to

"Durenberger for U.S. Senate" to Piranha Press.

Attachment 2 at 2 and 3 at 67. This campaign contribution was

not reported pursuant to 2 U.S.C. S 434(b)(2). Id.

Furthermore, the treasurer of the Durenberger for U.S. Senate

Volunteer Committee failed to deposit this campaign

contribution within 10 days of receipt as required by

as required by 11 C.F.R. 5 103.3(a).
3

II. FACTYL AND L L ANALYS IS

A. Rxceoding the limit on honorarium

Pursuant to 2 U.S.C. 1 4411 no person while an elected or

appointed officer of any branch of the federal government shall

3. According to the Report of the Select Committee on Ethics
dated July 18, 1990 (Attachment 2 at 11-13), Senator
Durenberger also violated the provisions of Senate Rule 34 (the
Ethics in Government Act, as amnded) by failing to timely
report the receipt of travel expenses reinbursements from
43 organizations during 1985 and 1986. The conversion of the
$5,000 campaign contribution was also found to violate Senate
Rule 38. In addition, Senator Durenberger accepted gifts of
ground transportation in the Boston area in violation of the
Senate Rule 35 during 1985 and 1986 in connection with personal
travel to Concord, Massachusetts.

Further violations found Senator Durenberger participated
in the back dating of a partnership transaction and subsequent
transfer of his condominium; that he conceived of and
structured these transactions as a means of claiming Senate per
diem lodging for staying in what was essentially his Minnesota
residence; that he submitted misleading travel reimbursement
vouchers to the Senate Disbursing Office; and that at certain
times he misrepresented to the Disbursing Office the ownership
of the property for which he claimed lodging reimbursements.
See Attachments 2 at 13 and 3 at 78.



MW4-

accept any honorarium of more than $2,000 (excluding amounts

accepted for actual travel and subsistence expenses for such

person and his spouse or an aide to such person, and excluding

amounts paid or incurred for any agents' fees or commissions)

for any appearance, speech or article.

Senator Durenberger was first elected to the Senate in

1978 to complete the unexpired term of Senator Hubert H.

Humphrey. Senator Durenberger was re-elected in 1982 and 1988,

and will be up for re-election in 1994. According to the

Committee Report, in the fall of 1984, Piranha Press published

Senator Durenberger's first book, a collection of "white

papers" on national defense and security issues entitled,

Neither Madmen Nor Messiahs. Attachment 2 at 4. in April of

1966, Piranha Press published a second book by the Senator, a

collection of speeches on health care topics entitled,

Prescription of Change. Id.

Senator Durenberger entered into an agreement vith Piranha

Press whereby he made 113 appearances before various trade

associations and other businesses across the country in

1985 and 1986 in promotion of these books. These sponsoring

organizations paid Piranha Press a fee, typically between

$1,000 and $5,000 plus travel expenses, for the Senator's

appearance. Pursuant to its agreement with the Senator,

Piranha Press then paid Senator Durenberger a total of

$100,000 in quarterly payments during the two year period at

issue. See Attachment 2 at 4-5.

According to the Committee Report, the arrangement between



Senator Durenberger and Piranha Press was not a good faith book

publishing or promotional contract, but was instead a means of

converting into "stipendary income" fees which would otherwise

have been treated as honoraria subject to 2 U.S.C.

S 441i. Attachment 2 at 5. The Report concluded that the

principal purpose of the agreement was not to promote the sale

of Senator Durenberger's books, but was rather to permit the

Senator to earn fees for speaking engagements. Id.

Over the two year term of the arrangement, the Senator's

"promotional appearances" generated approximately $248,300 for

0% Piranha Press in speaking fees. In contrast, Piranha Press

co earned only approximately $15,500 in book sales during that

time period. Id.

The evidence set forth in the Committee Report shows that

the Senator's Piranha Press speeches appear uniformly to have

0 been the result of invitations extended to the Senator in his

Tcapacity as a United States Senator to deliver what would

C otherwise have been treated as traditional honoraria speeches.

Attachment 2 at 5. None was the result of invitations to the

Senator to speak about or promote his books, nor were any

initiated by Piranha Press. Id. Further, the evidence shows

that, at the Senator's direction, his staff forwarded to the

publisher a number of honoraria invitations to be handled

instead as Piranha Press appearances. Id. In addition, the

evidence shows that Senator Durenberger did not mention either

his books or his publisher during a great many of the Piranha

Press appearances and if he did make reference to the books,



these references were often only fleeting and did little more

than belittle the books or the publisher. Id. The evidence

further demonstrated that that on several occasions, before the

Senator was to make a promotional appearance, groups were told

that it would not be necessary to display the Senator's books

at his appearance. Id.

According to an article entitled, Durenberger Seeks

Clemency in Painful Public Hearing, in the June 16, 1990

edition of Congressional Quarterly (See generally Attachment

6), special counsel, Robert S. Bennett, contended that there

o was never a real intent to promote books. He further stated it

was the exception, not the rule, for Senator Durenberger to

04J
promote the books at his appearances. See Attachment

C4J
Go 6 at 3.

06 According to the Committee Report, on approximately

o 23 occasions Senator Durenberger spoke at an event addressed by

other Members of Congress. Attachment 2 at 5. While the other

Co Members treated these appearances as honoraria, Senator

M Durenberger treated these appearances as Piranha Press

"promotional appearances." Id. The evidence further reflects

that the Senator's Piranha Press speeches were

indistinguishable in substance from his traditional honoraria

appearances and that on several different occasions, members of

the Senator's staff or a representative of Piranha Press

insisted that a group before which the Senator was to appear

pay a fee in excess of $2,000 for the Senator's appearance.
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According to the evidence, the fee charged was as high as

$5,000. Id.

According to an article in the Washington Post on

December 14, 1989 (Attachment 5), in early 1986, Senator

Durenberger was invited to speak at a conference sponsored by

the American Podiatric medical Association. According to John

Carson, director of government affairs for the association,

instead of dealing with the senator's staff as he was

accustomed to, Mr. Carson was referred to Gary L. Diamond,

owner of Piranha Press. Id. In a letter, Mr. Diamond told

- Mr. Carson that the Senator would give the speech for a fee of

0$2,000, payable to Piranha Press rather than Senator

Durenberger. Id. Senator Durenberger did not count this

address to the podiatrists against his limit in speech

honoraria in 1966. Id.

o The evidence reflects the payment for these "promotional

appearances" by the Senator typically was made directly to

Piranha Press; however, on 26 occasions sponsoring

organizations paid Senator Durenberger directly.

Attachment 2 at 6. These checks, totaling $56,000, were

deposited into the Piranha Press bank account. Id. Twenty-one

of these checks reflected Senator Durenberger's personal

endorsement to Piranha Press. Id.

According to the Report of Special Counsel (Attachment

3 at 74), prior to performing any services under the agreement,

Senator Durenberger, requested and received an advisory opinion

("AO") from the Commission stating that income paid to him from



I

4W8- W

the publisher would be considered a "stipend" rather than

"honoraria." See Attachment 7. This Report states however,

that in the request for the advisory opinion, Counsel omitted

several crucial facts about the Senator's proposed arrangement

vith Piranha Press. Id. Specifically, counsel for Senator

Durenberger failed to state that the groups before which the

Senator would speak would pay a fee to Piranha Press for his

appearance, or that the Senator's appearances would be the

result of invitations to deliver traditional "honoraria"

speeches extended to him in his capacity as a United States

Senator. Id.

During the hearing on this matter, both Senator

Durenberger and his counsel addressed the Ethics Committee and

raised several general defenses to the charges against him.

Bee Attachment 2 at 8-1l. At that time, counsel for the

Senator admitted mistakes were made and that there had been

violations of the rules. See Attachment 2 at 9. Counsel for

Senator Durenberger argued however, that the Senator acted in

good faith and upon the advice of lawyers and other advisors

throughout this matter. Id. Senator Durenberger emphasised

that he obtained an advisory opinion from the Commission

approving the arrangement and that he relied on counsel to

insure that the advisory opinion request included all relevant

facts. Id. Also, according to Senator Durenbergerts counsel,

the Senator believed that he fulfilled his obligations under

the contract with Piranha Press, whether or not he explicitly

promoted his books or the publisher, so that the income from



these speeches would be covered by the *stipendary"

arrangement. Id. Finally, counsel for Senator Durenberger

argues that the Senator was acting in good faith because there

was never an attempt to conceal the Senator's income from the

Piranha Press arrangement, and he disclosed this income on his

1985 and 1986 Financial Disclosure forms. Id.

Based on the evidence presented in this matter, it appears

the arrangement between Senator Durenberger and Piranha Press

was simply used as a mechanism to evade the statutory

limitations on honoraria. Attachment 2 at 11. As already

discussed, Senator Durenberger earned more in fees for his

CX *promotional" appearances than Piranha Press earned in book
eC4

sales. Further, his Piranha Press speeches were not the result
C~4

Go of invitations to the Senator to speak about or promote his

04.1 books, nor vere they initiated by Piranha Press. in several of

Co his appearances, the Senator made no reference to the books,

and if he did, the reference was often only fleeting. on at

least 23 occasions, Senator Durenberger treated these

appearances as Piranha Press promotional appearances, whereas

other members of Congress also participating treated their

appearances as honoraria. Further, Senator Durenbergeros

Piranha Press speeches were indistinguishable from his

traditional honoraria appearances. Therefore, based on the

foregoing, it appears that the monies paid for the Senator's

Piranha Press appearances were in reality honoraria. See

Attachment 2 at 11.

Although counsel for Senator Durenberger requested an
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advisory opinion from the Commission concerning the Senatorfs

arrangement with Piranha Press, Senator Durenberger's purported

reliance on the resulting Commission opinion is not a valid

defense in this matter. Pursuant to 2 U.S.C. I 437f(c), only

those persons involved in the specific transaction or activity

with respect to which such advisory opinion is rendered and

those persons involved in any specific transaction which is

indistinguishable in all its material aspects from the

transaction or activity with respect to which such advisory

opinion is rendered may rely on such opinions. However, in

Worder to avoid sanctions under the Act for such actions,

persons must have acted "in good faith in accordance with the

provisions and findings of such advisory opinion.* 2 U.S.C.

S 437f(c)(2) (emphasis added).

According to the Report of Special Counsel, the Senator

oD engaged in conduct different from that described in the

advisory opinion request and discussed in the resulting

O opinion. Attachment 3 at 75. The Commission regulations

specify that "(aidvisory opinion requests shall include a

complete description of all facts relevant to the specific

transaction or activity with respect to which the request is

made." 11 C.F.R. 5 112.1(c) (emphasis added). Nevertheless,

Senator Durenberger's request for the advisory opinion omitted

at least three crucial facts: Senator Durenberger's contract

called for the groups he addressed to pay the publisher a fee;

the appearances stemmed from requests for speeches, not book

promotions; and the promotional events were identical to



traditional honorarium events. Id. Se. also Attachment

6 at 2. When# as here, there is a distinction between the

facts presented in the advisory opinion request and the facts

as they actually unfold, such distinctions preclude any

reliance on the advisory opinion. See FEC v. National

Conservative Political Action Committee. 647 F.Supp. 987,

995 (S.D.N.Y. 1986). Thus, since the facts set out in the

request for the advisory opinion by Senator Durenberger were

significantly different from the facts as they actually

unfolded, the use of the advisory opinion as a defense for the

V) plan that Senator Durenberger ultimately carried out with

ON Piranha Press is without merit.
C4J

The Ethics Committee Special Counsel states that the facts
04
.00 omitted from the advisory opinion request were either already

00.1clearly known or contemplated at the time of the request.

o) Attachment 3 at 74. in fact, although Senator Durenbergeres

Nr request referenced the contract vith Piranha Press, which

0 apparently was already in existence, he did not provide a copy

of that document to the Commission. Furthermore, Senator

Durenberger apparently personally reviewed both the final

request prior to submission and the draft opinion released by

the Commission prior to its consideration at a Commission

meeting. Attachment 3 at 74. Senator Durenberger, therefore,

had ample opportunity to provide this additional information.

By omitting these facts, the advisory opinion request appeared

to be based upon the premise that the Senator's appearances

were for the purpose of genuine book promotions when in fact
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this was not the case. Attachment 3 at 74.

it is the view of this Office that the foregoing evidence

indicates Senator Durenberger knowingly and willfully evaded

the honoraria limits through the book promotion deal with

Piranha Press. Therefore, this Office recommends that the

Commission find there is reason to believe that

Senator David F. Durenberger knowingly and willfully violated

2 U.S.C. S 441i by exceeding the limit prohibiting the

acceptance of honorarium of more than $2,000 for an appearance,

speech or article.

a. Reporting and depositing of receipts by treasurer

Pursuant to 2 U.S.C. S 432(a), every political
C4

committee shall have a treasurer. No contribution or
C4

expenditure shall be accepted by or made by or on behalf of a

01 political committee when the office of treasurer is vacant.

o 2 U.S.C. S 432(a). Further, no expenditure may be made

without the authorization of the treasurer or his or her

designated agent. Id.

The Act places certain responsibilities upon the

treasurer. The treasurer, for example, must file periodic

reports of receipts and disbursements on behalf of the

committee. 2 U.S.C. 5 434(b)(2) and (4). Pursuant to 2 U.S.C.

5 432(h)(1), all receipts received by a committee shall be

deposited into accounts established by that provision.

See also 11 C.F.R. 5 103.3(a). Commission regulations further

provide that such receipts must be deposited within 10 days of

receipt by the treasurer. 11 C.F.R. S 103.3.
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During 1985 and 1986, the name of the political committee

for Senator Durenberger vas the Durenberger for U.S. Senate

Volunteer Committee. During all times pertinent to this

discussion, the treasurer for the Durenberger for U.S. Senate

Volunteer Committee was Sue Dean. Currently, the name of the

political committee, as shown on the committee's Statement of

organization filed March 29, 1988, is the Durenberger '94

Volunteer Committee. The current committee treasurer is Deiwyn

Olson.

According to the Senate Ethics Committee Report, on

N December 5, 1986 Senator Durenberger addressed the annual

meeting of the Pathology Practice Association.

C~4
Attachment 2 at 6. Instead of paying the Senator an honorarium

C4I
or fee for his speech, the Association's federal political

action committee sent a check to the Senator's authorized

o principal campaign committee in the amount of $5,000 payable to

"Durenberger for U.S. Senate." Attachment 8. in an affidavit,

Paul Johnson, the Association's registered lobbyist, explained

that the payment to the Senator was intended as a campaign

contribution. Attachment 9. According to Mr. Johnson, the

Association customarily does not pay honorarium without a

formal request. Id. In this case, Mr. Johnson states that

Senator Durenberger did not request an honorarium and,

therefore, the Association made the $5,000 contribution to

Senator Dureniberger's re-election campaign. Id.

The Report of the Special Counsel states that the campaign

contribution was deposited without endorsement into the Piranha
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Press account, from vhich the Senator was paid by Piranha Press

for his "promotional appearances." Attachment 2 at 6. it is

unclear how the check ended up in the publisher's hands. This

contribution was not reported to the Commission as a campaign

contribution.

Counsel for Senator Durenberger argued before the Senate

Ethics Committee that the Senator likely never saw or knew of

this check. Attachment 2 at 10. Further, Counsel argues that

Piranha Press should have made some further inquiry upon

receiving the check but did not, and that it would be

CC) inappropriate for the Senate to impose a sanction under these

0.- facts. Id. The Ethics Committee obviously rejected this

latter argument.

to While Piranha Press may have considered the $5,000 payment

016 from the Association to be payment for a "promotional

0 appearance" by the Senator, this apparently was not the intent

qT of the Association. See Attachment 3 at 67 n. 126. The check

C) was payable to "Durenberger for U.S. Senate" and, the payment

V) was reported as a "contribution" on the reports filed by the

Association's PAC with the Commission. Attachment 8.

Therefore, since this contribution was not deposited by the

campaign committee as required by Section 432(h), nor was it

reported as required by Section 434, this Office recommends

that the Commission find there is reason to believe that the

campaign committee of Senator Durenberger, presently known as

Durenberger t94 Volunteer Committee, and Delwyn Olson, as

treasurer, violated 2 U.S.C. SS 432(h)(1) and 434(b)(2).

1
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I. PIOVBD DISCO RY

it does not appear, based on the evidence presently

available, that any further discovery is necessary at this

time.

IV. IRCOUIII DATIONS

1. Open a MUR.

2. Find reason to believe that Senator David F. Durenberger
knowingly and willfully violated 2 U.S.C. S 441i.

3. Find reason to believe that the Durenberger '94 Volunteer
Committee and Delwyn Olson, as treasurer, violated
2 U.S.C. 55 432(h)(1) and 434(b)(2).

4. Approve the appropriate letters and Factual and Legal
Analyses.

Date Lawrence H.
t General Counsel

Attachments
1. Copy of letter dated August 8, 1990.
2. Report of the Select Committee on Ethics.
3. Report of Special Counsel.
4. Copy of newspaper article dated January 10, 1991.
5. Copy of newspaper article dated December 14, 1989.
6. Copy of article in June 16, 1990 edition of Congressional

Quarterly.
7. AOR 1984-56 and AO 1984-56.
8. Copy of check and copy of PAC's 1986 Year-End Report

Schedule B.
9. Affidavit of Paul Johnson.
10. Factual and Legal Analyses.
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TO:

FROM:

DATE:

SUBJECT:

LAWRENCE M. NOBLE
GENERAL COUNSEL

MARJORIE W. EMONS!DELOnE HARRISO
COMMISSION SECRETARY

FEBPUn. Y 1, 1991

Pre-VUR 234 - FIRST GENERAL COUNSEL'S REPORT
DATED JANUARY 28, 1991.

The above-captioned document was circulated to the
CoMi sion on Tuesday, January 29, 1991 at 4:00 o.m.

Objection(s) have been received from the ComMissioner(s)

as indicated by the name(s) checked below:

Commissioner
Comllisiontr

Commissioner

Commissioner

Coimissioner

Co=missioner

Aikens

Elliott

Josef iak

McDonald

fcGarry

Thomas

This matter will be placed on the meeting agenda

for TUESDAY, FEBRUARY 5, 1991

Please notify us who will represent your Division before the

Commission on this matter.

xxx

xxx

xxx

m l
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exIOa3 Tlw3 FDoUL ELECTION COMMISSION

In the Matter of )

Senator David F. Durenberger; )
Durenberger '94 Volunteer )
Committee and Delwyn Olson, )
as treasurer.

Pre-RUR 234

CERTIFICATION

I, Hilda Arnold, recording secretary for the Federal

Election Commission executive session on February 5, 1991,

do hereby certify that the Commission decided by a vote

of 6-0 to continue discussion of Pre-RUR 234 at the next

executive session on February 12, 1991.

Commissioners Aikens, Elliott, Joseflak, RcDonald,

McGarry and Thomas voted affirmatively for the decision.

Attest:

Iq 7 if HN ArnoI
Administrative Assistant



B5FORE THE FEDERAL ELECTION COMISSION

In the Matter of)
Pre-MUR 234Senator David F. Durenberger; ) - 7

Durenberger '94 Volunteer Comittee)

and Delwyn Olson, as treasurer. )

CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the

Federal Election Commission executive session on

February 26, 1991, do hereby certify that the Commission

decided by a vote of 4-2 to take the following actions

with respect to Pre-NUR 234:

1. Open a MR.

2. Find reason to believe that Senator David
F. Durenberger knowingly and willfully
violated 2 U.S.C. S 4411.

3. Find reason to believe that the Durenberger
'94 Volunteer Comittee and Delwyn Olson, as
treasurer, violated 2 U.S.C. S 432(h)(1) and
434(b)(2).

4. Approve the appropriate letters and Factual
and Legal Analyses as recommended in the
General Counsel's report dated January 28, 1991.

Commissioners Josefiak, McDonald, McGarry, and Thomas

voted affirmatively for the decision; Commissioners Aikens

and Elliott dissented.
Attest:

Date"arJorie W. Emmons
svcretary of the Commission



FEDERAL ELECTION COMMISSION
WAHIP4CTON. 0DC 204b I

March 6, 1991

Delwyn Olson, Treasurer
Durenberger '94 Volunteer Committee
1103 Plymouth Building
12 South Sixth Street
Minneapolis, Minnesota 55402

RE: MUR 3227
Durenberger '94 Volunteer
Committee and Delwyn
Olson, as treasurerDear Mr. Olson:

On February 26, 1991# the Federal Election Commissionfound that there is reason to believe the Durenberger '94Volunteer Committee and Delwyn Olson, as treasurer, violated2 U.S.C. 55 432(h)(1) and 434(b)(2), provisions of the FederalElection Campaign Act of 1971, as amended (the "Act"). TheFactual and Legal Analysis, which formed a basis for theCommission's finding, is attached for your information.

Under the Act, you have an opportunity to demonstrate thatno action should be taken against the Committee and you, astreasurer. You m submit any factual or legal materials thatyou believe are relevant to the Commissionts consideration ofthis matter. Please submit such materials to the GeneralCounsel*s Office within 15 days of your receipt of this letter.Where appropriate, statements should be submitted under oath.

In the absence of any additional information demonstratingthat no further action should be taken against the Committeeand you, as treasurer, the Commission may find probable causeto believe that a violation has occurred and proceed with
conciliation.

If you are interested in pursuing pre-probable causeconciliation, you should so request in writing. See 11 C.F.R.5 111.18(d). Upon receipt of the request, the Ofi-ce of theGeneral Counsel will make recommendations to the Commissioneither proposing an agreement in settlement of the matter orrecommending declining that pre-probable cause conciliation bepursued. The Office of the General Counsel may recommend thatpre-probable cause conciliation not be entered into at thistin so that it nay complete its investigation of the matter.Further, the Commission will not entertain requests forpre-probable cause conciliation after briefs on probable causehave been mailed to the respondent.



Mt. Olson
Page 2

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. In addition, the Office of the General
Counsel ordinarily will not give extensions beyond 20 days.

If you intend to be represented by counsel in this matter,
please advise the Commission by completing the enclosed form
stating the name, address, and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.

This matter will remain confidential in accordance with
2 U.S.C. S 437g(a)(4)(B) and 437g(a)(12)(A), unless you notify
the Commission in writing that you wish the investigation to be
made public.

For your information, we have attached a brief description
of the Commission's procedures for handling possible violations
of the Act. If you have any questions, please contact Mary Ann
Bsmgarner, the attorney assigned to this matter, at (202)
376-5690.

Jo ar cGarry
C irman

Enclosures
Factual and Legal Analysis
Procedures
Designation of Counsel Form
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FEDEIRAL ELECTION CONNI81OW

FACTUAL AID LNGAL ANALYSIS

RESPONDNITS: Durenberger t94 Volunteer MR: 3227
Committee and Delwyn Olson,
as treasurer

I. FACTUAL AND LEGAL ANALYSIS

A. Background

On August 8, 1990, the United States Senate Select

Committee on Ethics wrote the Commission concerning possible

violations of the Federal Election Campaign Act of 1971, as

amended (the "Act"), by Senator David F. Durenberger.

Accompanying the letter was the Report of the Select Committee

on Ethics (the "Committee Report") and the Report of Special

Counsel. The Committee also provided copies of the evidence

introduced in this matter, transcripts of the adjudicatory

hearings and memoranda submitted to the Committee by counsel

for Senator Durenberger.

According to the Committee Report, on September 27, 1988,

the Committee received a complaint against Senator David F.

Durenberger from 39 members of the Minnesota Bar. The

complaint alleged that the Senator had violated laws and rules

within the Committee's jurisdiction, in part through an

arrangement he had with a publisher, Piranha Press. Based on

the factual findings and evidence in this matter, the Committee

unanimously concluded that Senator Durenberger had violated

federal law and certain Senate Rules.
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in regard to violations of the Act, the Committee resolved

that there was substantial cause for the Committee to conclude

that Senator Durenberger violated 2 U.S.C. S 434(b)(2).

Specifically, the Committee found that Senator Durenberger

converted a campaign contribution to his personal use by

transferring a $5,000 check made out to "Durenberger for U.S.

Senate" to Piranha Press. This campaign contribution was not

reported in violation of section 434(b)(2). Furthermore, the

Durenberger for U.S. Senate Volunteer Committee failed to

deposit this campaign contribution as required by 2 U.S.C.

S 432(h)(1).

a. Reporting and depositing of receipts by treasurer

Pursuant to 2 U.S.C. S 432(a), every political

committee shall have a treasurer. No contribution or

expenditure shall be accepted by or made by or on behalf of a

political committee when the office of treasurer is vacant.

2 U.S.C. S 432(a). Further, no expenditure may be sade without

the authorization of the treasurer or his or her designated

agent. Id.

The Act places certain responsibilities upon the

treasurer. The treasurer, for example, must file periodic

reports of receipts and disbursements on behalf of the

committee. 2 U.S.C. 5 434(b)(2) and (4). Pursuant to 2 U.S.C.

S 432(h)(1), all receipts received by a committee shall be

deposited into accounts established by that provision.

See also 11 C.F.R. 5 103.3(a). Commission regulations further

provide that such receipts must be deposited within 10 days of
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receipt by the treasurer. 11 C.F.R. 5 103.3.

During 1985 and 1986, the name of the political committee

for Senator Durenberger was the Durenberger for U.S. Senate

Volunteer Committee. During all times pertinent to this

discussion, the treasurer for the Durenberger for U.S. Senate

Volunteer Committee was Sue Dean. Currently, the name of the

political committee, as shown on the committee's Statement of

Organization filed March 29, 1988, is the Durenberger '94

Volunteer Committee. The current committee treasurer is Delwyn

Olson.

According to the Senate Ethics Committee Report, on

December 5, 1986 Senator Durenberger addressed the annual

meeting of the Pathology Practice Association.

Instead of paying the Senator an honorarium or fee for his

speech, the Association's federal political action committee

sent a check to the Senator's authorized principal campaign

committee in the amount of $5,000 payable to "Durenberger for

U.S. Senate.* In an affidavit, Paul Johnson, the Association's

registered lobbyist, explained that the payment to the Senator

was intended as a campaign contribution. According to Mr.

Johnson, the Association customarily does not pay honorarium

without a formal request. In this case, Mr. Johnson states

that Senator Durenberger did not request an honorarium and,

therefore, the Association made the $5,000 contribution to

Senator Durenberger's re-election campaign.

The Report of the Special Counsel states that the campaign

contribution was deposited without endorsement into the Piranha
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Press account, from which the Senator was paid by Piranha Press

for his "promotional appearances." it is unclear how the check

ended up in the publisher's hands. This contribution was not

reported to the Commission as a campaign contribution.

Counsel for Senator Durenberger argued before the Senate

Ethics Committee that the Senator likely never saw or knew of

this check. Further, Counsel argues that Piranha Press should

have made some further inquiry upon receiving the check but did

not, and that it would be inappropriate for the Senate to

impose a sanction under these facts. The Ethics Committee

obviously rejected this latter argument.

While Piranha Press may have considered the $5,000 payment

from the Association to be payment for a "promotional

appearance" by the Senator, this apparently was not the intent

of the Association. The check was payable to *Durenberger for

U.S. Senate" and, the payment was reported as a Ocontributions

on the reports filed by the Association's PAC with the

Commission. Therefore, since this contribution was not

deposited by the campaign committee as required by Section

432(h), nor was it reported as required by Section 434,

there is reason to believe that the campaign committee of

Senator Durenberger, presently known as Durenberger '94

Volunteer Committee, and Delwyn Olson, as treasurer, violated

2 U.S.C. SS 432(h)(1) and 434(b)(2).



FEDERAL ELECTION COMMISSION
WASHINCTON DC 2046t

March 6, 1991

The Honorable David F. Durenberger
154 Russell Senate Office Building
Washington, D.C. 20510

RE: MUR 3227

Senator David F. Durenberger

Dear Senator Durenberger:

On February 26, 1991, the Federal Election Commission
found that there is reason to believe you knowing and willfully
violated 2 U.S.C. 5 441i, a provision of the Federal Election
Campaign Act of 1971, as amended (the "Act"). The Factual and
Legal Analysis, which formed a basis for the Cosmission's
finding, is attached for your information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against you. You may submit any
factual or legal materials that you believe are relevant to theCommission's consideration of this matter. Please submit such

0 materials to the General Counsel's Office within 15 days of
your receipt of this letter. Where appropriate, statements
should be submitted under oath.

DIn the absence of any additional information demonstrating
IT that no further action should be taken against you, the

Commission may find probable cause to believe that a violation
has occurred and proceed with conciliation.

If you are interested in pursuing pro-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
§ 111.18(d). Upon receipt of the request, the ofl-ce of the
General Counsel will make recommendations to the Commission
either proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
pursued. The Office of the General Counsel may recommend that
pre-probable cause conciliation not be entered into at this
time so that it may complete its investigation of the matter.
Further, the Commission will not entertain requests for
pre-probable cause conciliation after briefs on probable cause
have been mailed to the respondent.
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Senator Durenberger
Page 2

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. In addition, the Office of the General
Counsel ordinarily will not give extensions beyond 20 days.

If you intend to be represented by counsel in this matter,

please advise the Commission by completing the enclosed form
stating the name, address, and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.

This matter will remain confidential in accordance with
2 U.S.C. SS 437g(a)(4)(B) and 437g(a)(12)(A), unless you notify
the Commission in writing that you wish the investigation to be
made public.

For your information, we have attached a brief description
of the Commission's procedures for handling possible violations
of the Act. If you have any questions, please contact Mary Ann
Bumgarner, the attorney assigned to this matter, at (202)
376-5690.

S r I

Wa en Mc ary.
Ch irman

Enclosures
Factual and Legal Analysis
Procedures
Designation of Counsel Form
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FENDNAL ELECTIOI COMMISSION

FACTUAL AND LEGAL ANALYSIS

RUSPDIT: Senator David F. Durenberger RUE: 3227

I. FACTUAL AND LEGAL ANALYSIS

A. Background

On August 8, 1990, the United States Senate Select

Committee on Ethics wrote the Commission concerning possible

violations of the Federal Election Campaign Act of 1971, as

amended (the "Act"), by Senator David F. Durenberger.

Accompanying the letter was the Report of the Select Committee

on Ethics (the "Committee Report") and the Report of Special

Counsel. The Committee also provided copies of the evidence

introduced in this matter, transcripts of the adjudicatory

hearings and memoranda submitted to the Committee by counsel

for Senator Durenberger.

According to the Committee Report, on September 27, 1988,

the Committee received a complaint against Senator David F.

Durenberger from 39 members of the Minnesota Bar. The

complaint alleged that the Senator had violated laws and rules

within the Committee's jurisdiction, in part through an

arrangement he had with a publisher, Piranha Press. Based on

the factual findings and evidence in this matter, the Committee

unanimously concluded that Senator Durenberger had violated

federal law and certain Senate Rules.

In regard to violations of the Act, the Committee
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unanimously concluded that Senator Durenberger violated the

honoraria limits established by 2 U.S.C. 1 31-1 and 2 U.S.C.

S 4411 by accepting payments in excess of such limits as

consideration for 113 speeches or appearances during calendar

years 1985 and 1986.

B. Exceeding the limit on honorarium

Pursuant to 2 U.S.C. 5 441i, no person while an elected or

appointed officer of any branch of the federal government shall

accept any honorarium of more than $2,000 (excluding amounts

accepted for actual travel and subsistence expenses for such

person and his spouse or an aide to such person, and excluding

amounts paid or incurred for any agents' fees or commissions)

for any appearance, speech or article.

Senator Durenberger was first elected to the Senate in

1976 to complete the unexpired term of Senator Hubert H.

Humphrey. Senator Durenberger was re-elected in 1982 and 198.

and will be up for re-election in 1994. According to the

Committee Report, in the fall of 1984, Piranha Press published

Senator Durenberger's first book, a collection of "white

papers" on national defense and security issues entitled,

Neither Madmen Nor Messiahs. in April of 1986, Piranha Press

published a second book by the Senator, a collection of

speeches on health care topics entitled, Prescription of

Change.

Senator Durenberger entered into an agreement with Piranha

Press whereby he made 113 appearances before various trade

associations and other businesses across the country in
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1965 and 1966 in promotion of these books. These sponsoring

organizations paid Piranha Press a fee, typically between

$1,000 and $5,000 plus travel expenses, for the Senator's

appearance. Pursuant to its agreement with the Senator,

Piranha Press then paid Senator Durenberger a total of

$100,000 in quarterly payments during the two year period at

issue.

According to the Committee Report, the arrangement between

Senator Durenberger and Piranha Press was not a good faith book

publishing or promotional contract, but was instead a means of

V) converting into "stipendary income" fees which would otherwise

- have been treated as honoraria subject to 2 U.S.C.

S441i. The Report further maintains that the principal

purpose of the agreement was not to promote the sale of Senator

Durenberger's books, but was rather to permit the Senator to

earn fees for speaking engagements. over the two year term of

r the arrangement, the Senator's "promotional appearances"

generated approximately $248,300 for Piranha Press in speaking

fees. In contrast, Piranha Press earned only approximately
Ki

$15,500 in book sales during that time period.

The evidence set forth in the Committee Report shows that

the Senator's Piranha Press speeches appear uniformly to have

been the result of invitations extended to the Senator in his

capacity as a United States Senator to deliver what would

otherwise have been treated as traditional honoraria speeches.

None was the result of invitations to the Senator to speak

about or promote his books, nor were any initiated by Piranha
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Press. Further, the evidence shows that, at the Senator's

direction* his staff forwarded to the publisher a number of

honoraria invitations to be handled instead as Piranha Press

appearances. in addition, the evidence shows that Senator

Durenberger did not mention either his books or his publisher

during a great many of the Piranha Press appearances and if he

did make reference to the books, these references were often

only fleeting and did little more than belittle the books or

the publisher. The evidence further demonstrated that that on

several occasions, before the Senator was to make a promotional

appearance, groups were told that it would not be necessary to

display the Senator's books at his appearance.

According to an article entitled, Durenberger Seeks

Clemency in__Painful Public Hearing, in the June 16. 1990

edition of Congressional Quarterly, special counsel, Robert S.

Bennett, contended that there was never a real intent to

promote books. He further stated it was the exception, not the

rule, for Senator Durenberger to promote the books at his

appearances.

According to the Committee Report, on approximately

23 occasions Senator Durenberger spoke at an event addressed by

other Members of Congress. While the other Members treated

these appearances as honoraria, Senator Durenberger treated

these appearances as Piranha Press "promotional appearances."W

The evidence further reflects that the Senator's Piranha Press

speeches were indistinguishable in substance from his

traditional honoraria appearances and that on several different



0 S 0

occasions, members of the Senator's staff or a representative

of Piranha Press insisted that a group before which the Senator

was to appear pay a fee in excess of $2,000 for the Senator's

appearance. According to the evidence, the fee charged was as

high as $5,000.

According to an article in the Washington Post on

December 14, 1989, in early 1986, Senator Durenberger was

invited to speak at a conference sponsored by the American

Podiatric Medical Association. According to John Carson,

director of government affairs for the association, instead of

dealing with the senator's staff as he was accustomed to,

Mr. Carson was referred to Gary L. Diamond, owner of Piranha

Press. In a letter, Mr. Diamond told Mr. Carson that the

Senator would give the speech for a fee of $2,000, payable to

Piranha Press rather than Senator Durenberger. Senator

Durenberger did not count this address to the podiatrists

against his limit in speech honoraria in 1986.

The evidence reflects the payment for these *promotional

appearances" by the Senator typically was made directly to

Piranha Press; however, on 26 occasions sponsoring

organizations paid Senator Durenberger directly.

These checks, totaling $56,000, were deposited into the Piranha

Press bank account. Twenty-one of these checks reflected

Senator Durenberger's personal endorsement to Piranha Press.

According to the Report of Special Counsel, prior to

performing any services under the agreement, Senator

Durenberger, requested and received an advisory opinion ("AO")
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from the Commission stating that income paid to him from the

publisher would be considered a "stipend" rather than

"honoraria." This Report states however, that in the request

for the advisory opinion, Counsel omitted several crucial facts

about the Senator's proposed arrangement with Piranha Press.

Specifically, counsel for Senator Durenberger failed to state

that the groups before which the Senator would speak would pay

a fee to Piranha Press for his appearance, or that the

Senator's appearances would be the result of invitations to

deliver traditional "honoraria" speeches extended to him in his

capacity as a United States Senator.

During the hearing on this matter, both Senator

Durenberger and his counsel addressed the Ethics Committee and

raised several general defenses to the charges against him.

At that time, counsel for the Senator admitted mistakes were

made and that there had been violations of the rules. Counsel

for Senator Durenberger argued however, that the Senator acted

in good faith and upon the advice of lawyers and other advisors

throughout this matter. Senator Durenberger emphasised that he

obtained an advisory opinion from the Commission approving the

arrangement and that he relied on counsel to insure that the

advisory opinion request included all relevant facts. Also,

according to Senator Durenberger's counsel, the Senator

believed that he fulfilled his obligations under the contract

with Piranha Press, whether or not he explicitly promoted his

books or the publisher, so that the income from these speeches

would be covered by the "stipendary" arrangement. Finally,
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counsel for Senator Durenberger argues that the Senator was

acting in good faith because there was never an attempt to

conceal the Senator's income from the Piranha Press

arrangement, and he disclosed this income on his 1985 and 1986

Financial Disclosure forms.

Based on the evidence presented in this matter, it appears

the arrangement between Senator Durenberger and Piranha Press

was simply used as a mechanism to evade the statutory

limitations on honoraria. As already discussed, Senator

Durenberger earned more in fees for his "promotional"

appearances than Piranha Press earned in book sales. Further,

his Piranha Press speeches were not the result of invitations

to the Senator to speak about or promote his books, nor were

they initiated by Piranha Press. In several of his

appearances, the Senator made no reference to the books, and if

he did, the reference was often only fleeting. On at least

23 occasions, Senator Durenberger treated these appearances as

Piranha Press promotional appearances, whereas other members of

Congress also participating treated their appearances as

honoraria. Further, Senator Durenberger's Piranha Press

speeches were indistinguishable from his traditional honoraria

appearances. Therefore, based on the foregoing, it appears

that the monies paid for the Senator's Piranha Press

appearances were in reality honoraria.

Although counsel for Senator Durenberger requested an

advisory opinion from the Commission concerning the Senator's

arrangement with Piranha Press, Senator Durenberger's purported
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reliance on the resulting Commission opinion is not a valid

defense in this matter. Pursuant to 2 U.S.C. S 437f(c),

persons involved in the specific transaction or activity with

respect to which such advisory opinion is rendered and those

persons involved in any specific transaction which is

indistinguishable in all its material aspects from the

transaction or activity with respect to which such advisory

opinion is rendered may rely on such opinions. However, in

order to avoid sanctions under the Act for such actions,

persons must have acted "in good faith in accordance with the

provisions and findings of such advisory opinion." 2 U.S.C.

S 437f(c)(2) (emphasis added).

According to the Report of Special Counsel, the Senator

engaged in conduct different from that described in the

advisory opinion request and discussed in the resulting

opinion. The Commission regulations specify that "[aidvisory

opinion requests shall include a complete description of all

facts relevant to the specific transaction or activity with

respect to which the request is made." 11 C.F.R. 5 112.1(c)

(emphasis added). Nevertheless, Senator Durenbergerts request

for the advisory opinion omitted at least three crucial facts:

Senator Durenberger's contract called for the groups he

addressed to pay the publisher a fee; the appearances stemmed

from requests for speeches, not book promotions; and the

promotional events were identical to traditional honorarium

events. when, as here, there is a distinction between the

facts presented in the advisory opinion request and the facts
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as they actually unfold, such distinctions preclude any

reliance on the advisory opinion. see raC v. National

Conservative Political Action Committee, 647 P.Supp. 987, 995

(S.D.N.Y. 1986). Thus, since the facts set out in the request

for the advisory opinion by Senator Durenberger were

significantly different from the facts as they actually

unfolded, the use of the advisory opinion as a defense for the

plan that Senator Durenberger ultimately carried out with

Piranha Press is without merit.

The Ethics Committee Special Counsel states that the facts

omitted from the advisory opinion request were either already

clearly known or contemplated at the time of the request.

In fact, although Senator Durenberger's request referenced the

contract with Piranha Press, which apparently was already in

existence, he did not provide a copy of that document.

Furthermore, Senator Durenberger apparently personally reviewed

both the final request prior to submission and the draft

opinion released by the Commission prior to its consideration

at a Commission meeting. Senator Durenberger, therefore, had

ample opportunity to provide this additional information. By

omitting these facts, the advisory opinion request appeared to

be based upon the premise that the Senator's appearances were

for the purpose of genuine book promotions when in fact this

was not the case.

It is the view of this office that the foregoing evidence

indicates Senator Durenberger knowingly and willfully evaded

the honoraria limits through the book promotion deal with
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Piranha Press. Therefore, there is reason to believe that

Senator David r. Durenberger knowingly and willfully violated

2 U.s.C. s 4411 by exceeding the limit prohibiting the

acceptance of honorarium of more than $2,000 for an appearance,

speech or article.
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OLWIN, CONNELLY, CHASI, O'DONNICLL & WLYHEN
SUITe 1000

1700 PENNSYLVANIA AVNUE, N.W.

WASHINGTON, D.C. 30006
YtLEPIPNO: 308) O39060

rACSIMIL: 4*08) 635-1s1
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BY BAND

March 13, 1991

Re: MUR 3227
Senator David F. Durenberger,
Durenberger '94 Volunteer %a
Coinittee, and Delwyn Olson, as ]i
Treasurer

Dear Ms. Bumgarner:

This letter confirms our agreement that Senator coo
Durenberger, the Durenberger '94 Volunteer Committee and
Delmw Olson, its treasurer, will have until April 17, 1991, .7,
to respond to the March 6, 1991 letters to them from the -

Chairman of the Federal Election Comaission. At that time
we will present a factual and legal response to those
letters and the attached analyses. We also will request in
writing that the Coinission enter into pre-probable cause
conciliation.

Thank you very much for your cooperation in these
regards.

Sincerely,

James Hamilton

Mary A. Buagarner, Esq.
Federal Election Commission

999 E Street, N.W.
Room 657
Washington, D.C. 20463

JH:vrs

VRG03107:vrs



FEDERAL ELECTION COMMISSION
WASHINCTON. 0 C MO*3

March 27, 1991

Mr. James Hamilton, Esquire
01wine, Connelly, Chase, O'Donnell & Weyher
Suite 1000
1701 Pennsylvania Avenue, N.W.
Washington, D.C. 20006

RE: MUR 3227
Senator David F. Durenberger
Durenberger '94 Volunteer
Committee and Delwyn Olson,
as treasurer

Dear Mr. Hamilton:

This is in response to your letter dated March 13, 1991,
which we received on March 13, 1991, requesting an extension
of 20 days to respond to the Commissions reason to believe
findings. After considering the circumstances presented in
your letter, I have granted the requested extension.
Accordingly, your response is due by the close of business on
April 17, 1991.

If you have any questions, please contact Mary Ann
suagarner, the attorney assigned to this matter, at (202)
376-690.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Robert W. Bonham, III
Assistant General Counsel
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March 27, 1991

Ms. Mary Ann Buagarner
Federal Election Commlssion
999 E Street, MN
Washington, DC 20463

REs MUR 3227

Dear Mary Ann:

Per your request, enclosed in the
Statement of Designation of Counsel for
case MUR 3227.

Idck 3Vaus
kdodietative

Assistant

RB/Enclosure
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April 17, 1991

CONFIDENTIAL
BY HAND

Re: MUR 3227, Durenberger '94 Volunteer
Committee and Delwyn Olson, Treasurer

Dear Mr. Noble:

Pursuant to 11 C.F.R. S111.18(f), the Durenbergert94 Volunteer Committee and Delwyn Olson, its Treasurer,
request the opportunity to pursue pre-probable cause
oonciliation in the above-eaptioned matter.

The attached memorandum sets forth Respondents,
views on the merits of this matter.

Please contact me about how we should proceed
regarding conciliation.

Sincerely,

James =Hamilton
Counsel for the Durenberger
'94 Volunteer Committee and
Delwyn Olson, as Treasurer

Lawrence M. Noble, Esq.
General Counsel

Federal Election Commission
999 E Street N.W.
Washington, D.C. 20463

Attention: Mary Ann Bumgarner, Esq.



Before the
FEDERAL ELECTION COMMISSION

Washington, D.C.

In the matter of )
)

Senator David F. Durenberger, ) MUR 3227
Durenberger '94 Volunteer )
Committee and Delwyn Olson,
as Treasurer )

To: The Commission

RESPONSE OF THE DURENBERGER '94
VOLUNTEER COMMITTEE AND DELWYN OLSON, TREASURER,

TO COMMISSION'S REASON TO BELIEVE FINDINGS

C4
The Durenberger '94 Volunteer Committee and Delwyn

Olson, its Treasurer, (hereinafter the Volunteer Committee),1C14
hereby respond to the Commission's finding that there is

O0 reason to believe that the Volunteer Committee violated 2

0) U.S.C. SS432(h)(1) and 434(b)(2). As set forth in the

Waccompanying letter to the Commission's General Counsel, the

Volunteer Committee wishes to pursue pre-probable cause
r)

conciliation. However, the Volunteer Committee submits this

response so that the Commission may have the benefit of its

views as to the issues under consideration.

As the Commission has observed, Mr. Olson was not
treasurer of the Durenberger campaign committee at the
time of the events at issue. (Factual and Legal
Analysis at 3).



This matter was referred to the Commission by the

United States Senate Select Committee on Ethics. The

Commission's factual analysis is based upon the Report of

that Committee and the Report of its Special Counsel. See,

Report of the Select Committee on Ethics and the Report of

Special Counsel on S. Res. 311, "Investigation of Senator

David F. Durenberger," S. Rep. No. 382, 101st Cong. 2d Sess.

(1990). The Ethics Committee also provided the Commission

copies of the evidence introduced and transcripts of the

Committee's adjudicatory hearings. (Factual and Legal

Analysis at 1, 3-4).

The Commission's finding that there is reason to

believe that the Volunteer Committee violated Sections

432(h)(1) and 434(b)(2) of the Federal Election Campaign Act

arises from the Volunteer Committee's failure to report and

deposit a $5000 check dated December 30, 1986 made payable

to "Durenberger for U.S. Senate" from the Pathology Practice

Association Federal Political Action Committee ("PPA

PACO). The check was not deposited or reported because the

Volunteer Committee evidently did not receive it.

By letter of its president dated August 26, 1986,

PPA issued an invitation to Senator Durenberger to speak at

its annual meeting in San Francisco. Durenberger Ex. 54,

Letter of David Yates. The letter offered to pay Senator

Durenberger an honorarium. Id. The speech subsequently was

- 2 -



designated as a Piranha Press appearance and on October 23,

1986, the letter of invitation and scheduling information

were telecopied to Michael Mahoney, who handled Piranha

appearances. Durenberger Ex. 54.

According to the Senator's records, Karen Doyne,

an employee of Fleishman-Hillard, Inc., PPA's registered

lobbyist, handled the scheduling and other arrangements for

the appearance. Durenberger Ex. 54. On October 27, 1986,

Piranha Press sent a memorandum regarding the appearance to

Ms. Doyne. Id. Moreover, the Senator's records indicate

that PPA was to pay Piranha a fee of $5,000 for the

appearance. Id. There is nothing in the Senator's records,
C4~

or the documentary evidence produced by PPA to the Ethics

01 Committee, that explains why PPA PAC issued a check made

o payable to the Senator's campaign instead of PPA's paying

IPiranha the appearance fee.2/

0

2 As noted, Senator Durenberger's records indicate that
the arrangements for the appearance were handled by
Karen Doyne. However, Special Counsel obtained an
affidavit (Special Counsel's Ex. 41) from Paul Johnson,
another employee of Fleishman-Hillard, stating that he
supervised the arrangements for the appearance. Mr.
Johnson does not state that he ever discussed the
arrangements with anyone in Senator Durenberger's
office or at Piranha Press. He further declared that
PAA PAC made a campaign contribution because Senator
Durenberger did not request an honorarium. Id.
However, the PPA invitation letter specificay offered
Senator Durenberger an honorarium.

- 3 -



According to records produced by Charles Dell,

former treasurer of PPA PACO Paul Johnson of Fleishman-

Hillard directed that the contribution check be prepared and

forwarded to him. Durenberger Ex. 54. No evidence was

produced in the Ethics Committee proceeding indicating that

Mr. Johnson sent the check to the Volunteer Committee. As

the Commission noted, it is unclear how the PPA PAC check

ended up in the publisher's hands. (Factual and Legal

Analysis at 4) In any event, the check was deposited into

Piranha's account on January 12, 1987. Special Counsel Ex.

181. The check was not endorsed over to Piranha Press

either by Senator Durenberger or the Volunteer Committee.

Durenberger Ex. 54.

Section 432(h)(1) provides that a campaign

commiittee shall deposit in its designated account "all

receipts received by such committee." Section 434(b)(2)

requires the treasurer of a campaign committee to report to

the FEC all contributions received by the committee. Both

of these provisions contemplate receipt of a contribution by

a campaign committee as a precondition to the deposit and

reporting obligations. Although Piranha Press clearly

should not have deposited a check made payable to

"Durenberger for U.S. Senate" in its account, the Volunteer

Committee cannot be faulted for not depositing or reporting

a contribution that it evidently never received.

-4 -



Conclusion

For the foregoing reasons, we submit that the

Commission should reconsider its finding of reason to

believe that the Volunteer Committee violated 2 U.S.C.

5S432(h)(1) and 434(b)(2) and dismiss this matter.

April 17, 1991 Respectfully submitted,

James Hamilton
Mary C. Albert
OLWINE, CONNELLY, CHASE,

O'DONNELL & WEYHER
1701 Pennsylvania Avenue, N.W.
Suite 1000
Washington, D.C. 20006
(202) 835-0500

Richard L. Dvans
154 Senate Russell 'Y[Ice

Building
Washington, D.C. 20510
(202) 224-3244

Counsel for Senator Durenberger
'94 Volunteer Comiittee and
Delwyn Olson, Treasurer

MCAM04109 - 5 -
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COIFDITIAL
BY HAND

Re: MUR 3227, Senator David F. Durenberger

Dear Mr. Noble:
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Pursuant to 11 C.F.R. §111.18(f), Senator David F.
Durenberger requests the opportunity to pursue pre-probable
cause conciliation in the above-captioned matter.

We note in this regard that -- given the history
of this matter -- it is certain that Senator Durenberger
will not again enter into any arrangement such as that he
had with his publisher, Piranha Press. The Commission also
should be aware that, pursuant to order of the Senate,
Senator Durenberger now is engaged in making *restitution"
of basically all funds he received from his publisher, less
federal and state taxes already paid on those funds.
Specifically, he is paying $93,730.00, less taxes, to
charities with which he has no affiliation over the balance
of his current Senate term.

The attached memorandum sets forth Senator
Durenbergerts views on the merits of this matter.

Please contact me as to how we should proceed
regarding conciliation.

Sincerely,

James Hamilton
Counsel for Senator
David F. Durenberger

Lawrence H. Noble, Esq.
General Counsel

Federal Election Commission
999 E Street N.W.
Washington, D.C. 20A463

Attention: Mary Ann Bumgarner, Esq.

(A

z

OLWANI. CONNILLY, CHAS9, O'DONNELL & WIYHEIR
SUITe £000

1701 PCHNSYLVANIA AVENU, N.W.
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Before The
FEDERAL ELECTION COMMISSION

Washington, D.C.

In the matter of )
)

Senator David F. Durenberger, ) MUR 3227
Durenberger 194 Volunteer )
Committee and Delwyn Olson,
as Treasurer )

To: The Commission

RESPONSE OF SENATOR DAVID DURENBERGER
TO COMMISSION'S REASON TO BELIEVE FINDINGS

Senator David F. Durenberger hereby responds to

the Commission's finding that there is reason to believe

that he "knowingly and willfully violated 2 U.S.C. S441i by

exceeding the limit prohibiting the acceptance of honorarium

of more than $2000 for an appearance, speech or article."

As stated in the accompanying letter to the Com-ission's

General Counsel, Senator Durenberger wishes to pursue pre-

probable cause conciliation as to this matter. However, he

submits this response so that the Commission may have the

benefit of his views as to the issues under consideration.

This matter was referred to the Comaission by the

United States Senate Select Committee on Ethics. The

Commission's factual and legal analysis is based upon the

Report of that Committee and the Report of its Special

Counsel. See, Report of the Select Committee on Ethics and



the Report of Special Counsel on S. Res. 311, "Investigation

of Senator David F. Durenberger," S. Rep. No. 382, 101st

Cong. 2d Sess. (1990). The Ethics Committee also provided

the Commission with copies of the evidence introduced and

transcripts of the adjudicatory hearings before the

Committee. (Factual and Legal Analysis at 1).

1. Senator Durenberger Did Not Receive More Than $2,000
For Any Appearance

Pursuant to the agreement with his publisher,

Piranha Press, which published his books Neither Madmen Nor

Messiahs and Prescription For Change, Senator Durenberger
t,)

made 113 speeches before various organizations in 1985 andC'4
1986. As the Commission noted, these organizations paid

M Piranha a fee, typically between $1,000 and $5,000, for the

0 Senator's appearance. The total amount received by Piranha

was approximately $248,300. Piranha then paid Senator

Durenberger $100,000 in quarterly installments over the two
?V)

year term of the agreement. (Factual and Legal Analysis at

2-3).

Section 441i provides that:

No person while an elected or appointed officer or
employee of any branch of the Federal Government
shall accept any honorarium of more than $2,000
(excluding amounts accepted for actual travel and
subsistence expenses for such person...and exclud-
ing amounts paid or incurred for any agent's fees
or commissions) for any appearance, speech or
article.

- 2 -



The statute expressly excludes from the calculation of the

amount of an honorarium any fees or commissions paid to

third parties. As just observed, Senator Durenberger

received a total of $100,000 for the 113 appearances; the

balance of the speaking fees were retained by Piranha.

Piranha did not pay the Senator any specific amount for a

specific speech. It is therefore difficult to conclude that

-- even assuming arguendo that the payments he received

should be considered honoraria -- he received more than

$2,000 for any speech. The Commission has identified no

specific instance where he did. If the $100,000 he received

is divided equally among the 113 speeches he made, the

amount allocated to each would be less than $1,000.

It would be erroneous to conclude that every

payment Piranha received was a payment of an honorarium to

the Senator. Piranha collected the money and deducted its

share -- which was analogous to the agent's fees or coinis-

sions mentioned in the statute. Attributing the entire

amount received by Piranha to Senator Durenberger for a

given appearance thus appears inconsistent with the language

and intent of Section 441i.

2. Senator Durenberger Did Not Knowingly or Willfully
Violate Section 441i

Despite the Senate Ethics Committee's conclusions

-- which Senator Durenberger, aware of the political nature

-3 -
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of a Senate ethics proceeding, chose not to contest -- it

would be wrong for the Commission to find that the $2,000

limit was knowingly and willfully violated.

Prior to entering into the Piranha Press agree-

ment, Senator Durenberger sought and relied on the advice of

counsel as to its propriety. His attorneys, who drafted the

publishing agreement in conjunction with counsel for Piranha

Press, advised him that the payments contemplated by the

agreement "satisfied the test of being payments for services

on a fixed and continuing basis and thus constitute a

stipend rather than an honorarium." (Durenberger Exs. 30,

31 to Senate Ethics Committee) Moreover, they recotmmended

that he seek an advisory opinion from the Cinission before

he performed any services under his contract with his

publisher, which advice he followed. Id. Senator

Durenberger also relied upon his counsel to provide all

necessary information to the Commission in the request for

the advisory opinion.

On the basis of the facts set forth in the

request, the Commission determined that "the arrangement ...

whereby the Publisher will pay Senator Durenberger in

quarterly installments over a two-year period for promo-

tional appearances, creates a stipendiary relationship" and

that "payments made to Senator Durenberger under this

agreement would not be viewed as honoraria." Advisory

-4 -
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opinion 1984-56, reprinted in Federal Election Campaign

Financing Guide (CCH) 15798. The Commission now has

indicated that Senator Durenberger cannot rely on this

advisory opinion as a defense because the request omitted

three significant facts: (1) that the publishing contract

called for the groups Senator Durenberger addressed to pay

the publisher a fee; (2) that the appearances stemmed from

requests for speeches, not book promotions; and (3) that the

promotional events were identical to traditional honorarium

events. (Factual and Legal Analysis at 7-9).

The request for the advisory opinion referenced

the contract with Piranha Press, but did not include a

copy. (Special Counsel Ex. 254). However, in that request,

Senator Durenberger's counsel asked the Commission to advise

if additional information was needed. Id. In response,

counsel for the Commission stated that the Senator's counsel

would be contacted if further information was needed.

(Durenberger Ex. 34). Pursuant to 11 C.F.R. S112.l(d)o the

Commission's General Counsel is authorized to determine

whether a request for advisory opinion is incomplete and to

notify the requesting person of any deficiencies in the

request. The Commission neither requested a copy of the

contract nor any other additional information from Senator

Durenberger's counsel.



After obtaining the advisory opinion, Senator

Durenberger's Administrative Assistant specifically asked

the Senator's counsel whether the request for an advisory

opinion fairly reflected that invitations for speaking

engagements that came to the Senator's office would be

referred to Piranha and that the organizations sponsoring

the appearances would pay Piranha a fee. Counsel assured

him that the request for the advisory opinion was based upon

a fair representation of the arrangement. (Durenberger Ex.

CO 8, 1114-15).

At all times, Senator Durenberger acted in

N reliance on counsel in the good faith belief that the

00 payments he received from Piranha did not constitute

04 honoraria. This perception was enhanced in 1986 by the

0 published remarks of an FEC spokesperson.

IV Shortly after the 1985 Piranha payments were

0 reported in the Senator's Financial Disclosure Statement, an

article appeared in the St. Paul Pioneer Press Dispatch

suggesting that the Piranha arrangement was designed to

circumvent the limits on honorarium income. The article

reported that the organizations sponsoring the Senator's

appearances paid the publisher a fee and that the request

for an advisory opinion did not disclose that the book

promotions were tantamount to paid speaking engagements.

However, an FEC spokesperson was quoted to the effect that

-6 -
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these facts would not change the Commission's conclusion

that the payments Senator Durenberger received from Piranha

constituted a stipend for continuing services and not

honoraria:

Told of the nature of the promotions, FEC
assistant press officer Sharon Snyder said,, "I
don't think that changes the fact that he is
getting a stipend (a fixed amount) and not an
honorarium.... He is performing services for the
company and has a contract with the publisher."

D. Smith,, "Speech Fees Routed Through Publisher," St. Paul

Pioneer Press Dispatch (May 21, 1986).

In sum, there is no basis for concluding that

Senator Durenberger knowingly and willfully violated Section

441i. In addition to the fact that he did not receive more

than $2,000 for any appearance, Senator Durenberger

believed, consistent with the advice of counsel, that the

payments he received from Piranha were stipendiary in

nature. Moreover, while the Commission was on notice in

1986 as to the manner in which the Piranha agreement was

being implemented, it did not notify the Senator that he

could not rely on the advisory opinion or that anything was

amiss. Rather, the only published response by a Commission

spokesperson indicated that there was no problem. In these

circumstances, it would be most difficult to find a knowing

and willful violation.

- 7-



3. Senator Durenberger Received A Stipend For Continuing
Services Under a Continuing Compensatory Relationship

The Commission's rules exclude a "stipend" from

the definition of honorarium. A stipend is "a payment for

services on a continuing basis." 11 C.F.R. S110.12(c)(3).

Where the circumstances indicate a "continuing compensatory

relationship" between the parties, the Commission has

characterized payments as stipends, not honoraria. See

Advisory Opinion 1975-46, reprinted in, Federal Election

0 Campaign Financing Guide (CCH) 15153 (an honorarium is money

accepted as payment for a single event or transaction under

circumstances that do not imply a continuing compensatory

relationship between the parties for similar services);

O% Advisory Opinion 1980-76, reprinted in Federal Electon

o Campaign Financing Guide (CCH) 15523 (regular payments for

appearances on radio and television shows are stipends
0: because of the continuing compensatory relationship between

the parties); Advisory Opinion 1980-140, reprinted in

Federal Election Campaign Financing Guide (CCH) 15583

(compensation for periodic radio commentaries constitutes a

stipend because of the continuing compensatory relationship

between the parties); Advisory Opinion 1985-4, reprinted in

Federal Election Campaign Financing Guide (CCH) 15805

(compensation for conducting seminars constitutes a stipend

- 8 -



because of the continuing compensatory relationship between

the parties).

Pursuant to the publishing agreement# Piranha paid

Senator Durenberger $12,500 per quarter for two years for

his appearances. Senator Durenberger was not separately

compensated for each appearance. Rather, he had a con-

tinuing compensatory relationship with Piranha pursuant to

which he was compensated for his continuing services.-/ In

1986 Sharon Snyder of the FEC publicly observed that Senator

- Durenberger was 'performing services for the company."

Because there was this continuing compensatory relationship

and considering the Commission's determinations in other

00 relevant advisory opinions, the payments Senator Durenberger

01 received must be characterized as stipendiary.

o That the Senator's continuing services may have

qW been somewhat different than those described in the request

C for the advisory opinion does not mean that they were not

M continuing services. Under the Commission's rules and

advisory opinions, Senator Durenberger could have performed

a variety of services for Piranha for which he could have

received payments that rightly would have been characterized

*/ Although the Commission questions whether the contents
of Senator Durenberger's speeches were sufficiently
promotional in nature (Factual and Legal Analysis at
4), the publisher did not complain about Senator
Durenberger's performance under the contract.

- 9-



as stipends. If in fact he did not perform promotional

services, he is not entitled to a safe harbour for his

conduct under the provisions of 2 U.S.C. S437f(c).

Nonetheless, if the payments he received were for continuing

services of some type, these payments as a matter of law

must be characterized as a stipend, not as honoraria. This,

at the least, is the situation here.

Conclusion

For the foregoing reasons, we submit that the

Commission should reconsider its finding that there is

reason to believe that Senator Durenberger knowingly and

willfully violated 2 U.S.C. $441i and should dismiss this

matter.

April 17, 1991 Respectfully submitted,

James Hamilton
Mary C. Albert
OLWINE, COMNELLY, CHASE,
O'DONNELL & WEYHER

1701 Pennsylvania Avenue, N.W.
Suite 1000
Washington, D.C. 20006
(202) 835-0500

Richard L. Evans
154 Senate Russell Office
Building

Washington, D.C. 20510
(202) 224-3244

Counsel for Senator
David F. Durenberger

MCAM04106 - 10 -
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FEDERAL ELECTION COMMISSION
WASHINGTON D C 2063

June 10, 1991

The Honorable Howell Beflin, Chairman
The Honorable Warren B. Rudman, Vice Chairman
Select Committee on Ethics
United States Senate
Washington, D.C. 20510-6425

RE: MUR 3227
Senator David F. Durenberger
Durenberger '94 Volunteer
Committee and Delvyn Olson,
as treasurer

Dear Chairman and Vice Chairman:

On August 8, 1990, this Office received your letter
concerning possible violations of the Federal Election Campaign
Act of 1971, as amended (the "Act") by Senator David F.
Durenberger.

On January 17, 1991, this Office received your second
letter enclosing an additional document. In part, this
document refers to a potential problem concerning the way that
Senator Durenberger's campaign committee reported the "Charlie
Black-Gene Holderness transaction" to the Federal Election
Comission. I previously contacted your office by telephone to
inquire about this document, but did not receive a response.
In order to proceed, I would appreciate the opportunity to
speak with someone concerning this latest matter. Any
additional information the Committee or its staff could provide
would be helpful. I can be reached at (202) 376-5690.

Pursuant to 2 U.S.C. SS 437g(a)(4)(B) and 437g(a)(12)(A),
the Commission's review of this matter shall remain
confidential until the file has been closed.

Sincerely,

Lawrence M. Noble
General Counsel

By: Lois G. Le ner
Associate General Counsel
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BDFOR.E THE FEDERAL BLECION COUISSION

In the Matter of )
)

Senator David r. Durenberger ) NUR 3227
Durenberger '94 Volunteer )
Committee and Delwyn Olson, as )
treasurer )

GENERAL COUNSEL'S REPORT
I. BACKGROUND

On February 26, 1991, the Federal Election Commission

found reason to believe that Senator David F. Durenberger

knowingly and willfully violated 2 U.S.C. S 4411 by exceeding

the limit prohibiting the acceptance of honorarium of more than

$2,000 for an appearance, speech or article. on that same

date, the Commission also found reason to believe that the

Durenberger '94 Volunteer Committee (the "Committee") and

Delwyn Olson, as treasurer, violated 2 U.S.C. 55 432(h)(1) and

434(b)(2) by failing to deposit and report a campaign

contribution made payable to "Durenberger for U.S. Senate.w On

April 17, 1991, both Senator Durenberger and the Committee

requested pre-probable cause conciliation.
1

In the course of this matter, this Office received an

additional document from the United States Senate Select

Committee on Ethics ("Ethics Committee"). Attachment 1. This

document refers to possible violations of the Federal Election

Campaign Act of 1971, as amended (the "Act"), as a result of

1. Senator Durenberger and the Committee are both represented
by the same counsel in this matter.

suInyh
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*the way the Volunteer Committee reported the $30,000 Charlie

Black-Gene Holderness transaction." The Ethics Committee

provided no additional information to explain this reference;

howevere, based on the information contained in this additional

document, reports filed with the Commission and a telephone

conversation with Victor Baird, counsel for the Ethics

Committee, this Office is prepared to recommend that the

Commission find reason to believe that the Durenberger '94

Volunteer Committee and Delwyn Olson, as treasurer, violated

2 U.S.C. 5 434(b)(S5)(A).

XZ. A ALYSIS

Pursuant to 2 U.S.C. S 434(a)(1), each treasurer of a

political committee shall file reports of receipts and

disbursements and shall sign each such report. Section

434(b)(S)(A) further requires each report to disclose the name

and address of each person to whom an expenditure in excess of

$200 within the calendar year is made, by the reporting

committee, to meet a candidate or committee operating expense.

in addition, the date, amount, and purpose of such expenditure

is also required to be reported. 2 U.S.C. S 434(a)(1).

As stated above, this Office received an additional

document from the Ethics Committee concerning what appears to

be a possible reporting violation by Senator Durenberger's

campaign committee.
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According to the Durenberger for U.S. Senate Volunteer

Committee's 1983 Kid-Year Report's Schedule B of itemized

disbursements, three transactions with "Black Kanafort & Stone"

are reported by the Comittee. These three transactions, which

took place on 1/7/83, 1/28/63, and 2/9/83, total $30,000.

Therefore, it appears that these are the transactions at issue

in this matter. On the Committee's Schedule B. the reported

purpose of these disbursements is Professional Fee.0

The Comittee's reports also disclose numerous

disbursements to, and receipts from, Kr. Solderness. The

Committee's 1963 Kid-Year Report's Schedule B shows $3,000 in

disbursements made to Kr. sugene S. Nolderness. The purpose of

these disbursements is reported as "Professional Fee.* Also on

this Schedule B, the Committee reports three $1,825.78

disbursements to Kr. Zugene S. Holderness for the purpose of

*Salary." The Committee also reports on the 1983 Kid-Year

Report's Schedule C of loans, a $1,000 loan from

Kr. Holderness. On the Schedule C, Kr. Holderness' employer is

listed as "Lungren Brothers" and his occupation is listed as
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*Consultant."

Furthermore, on the Committeets 1983 Year End Report's

Schedule a. three disbursements of $1,000 are reported as being

made to Mr. Holderness for the purpose of "consulting fees."

The address listed for Mr. Holderness is different from the one

listed for his on the Committee's 1983 Mid-Year Report;

however, it appears that it is the same individual. The

Committee also reports on their 1983 Year End Report's

Schedule A of itemized receipts, $250 as being received from

Mr. Holderness. On the Schedule A, Mr. Holderness' occupation

is listed as "consultant/self-employed."

Activity between the Durenberger committee and

Mr. Holderness continued during 1984. On their 1984 Mid-Year

Reportrs Schedule a, the Committee reports making two $2,000

disbursements to Mr. Holderness. The purpose of these

disbursements is reported as *Consulting fee." in addition, on

the Committee's 1964 Year End Report's Schedule A of itemised

receipts, the Committee reports $250 as being received from

Mr. Holderness. Once again, Mr. Holderness' occupation is

listed as "consultant/self-employed."

Based on the evidence available at this time, it appears

that the disbursements reported as being made to Black Manafort

& Stone may have instead been made to Mr. Gene Holderness.
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While it appears that the subject disbursements made to

Black Nanafort & Stone, vere in fact disbursements made to Gene

Uolderness, it remains unclear why the Comittee reported the

subject transactions as they did. The additional document

provided by the Ethics Committee does not give any indication

as to the reasoning behind the Committee's misreportting of

these disbursements. It is not clear whether the Committee

misreported the subject transactions to conceal possible
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violations of the Act or the misreporting was done for some

other purpose. As previously discussed, during the 1984

election cycle, the Durenberger for U.S. Senate Volunteer

Committee reported a total of $13,651.56 in disbursements to

Mr. Gone Holderness. Thus, it is possible that the

misreporting by the Committee was done simply to reduce the

total amount of disbursements reported as being made to

Mr. Holderness during the 1984 election cycle. However,

since the purpose behind the misreporting remains unclear,

additional information is needed from the Committee with regard

to this most recent matter.

Based on the evidence presently available, this Office

recomends that the Commission find there is reason to believe

that the Durenberger '94 Volunteer Committee and Delwyn Olson,

as treasurer, violated 2 U.S.C. I 434(b)(5)(A) by failing to

disclose the correct name and address of the person to whom the

subject disbursements were made. In addition, a determination

to enter into pre-probable cause conciliation at this time

would be premature given this additional violation and what

appears to be the need for further information. Therefore,

this Office also recommends that the Commission decline, at

this time, to enter into conciliation with the Durenberger '94

Volunteer Committee and Delwyn Olson, as treasurer, and Senator

Durenberger, pending this further investigation.

III. DISCOVERY

If the Commission accepts this Office's recommendations in

this matter, this Office will send interrogatories to



Respondents requesting specific information as to the three

transactions reported as taking place between the Committee and

Black Manafort & Stone. This discovery will include a request

for all writings related to these transactions. in addition,

this Office will request any information relating to possible

involvement by Senator Durenberger in this most recent matter.

IV. as-COIU TIONS

1. Find there is reason to believe that the
Durenberger '94 Volunteer Committee and Delwyn
Olson, as treasurer, violated 2 U.S.C.
S 434(b)(5)(A).

2. Decline, at this time, to enter into conciliation
with the Durenberger '94 Volunteer Committee and
Delwyn Olson, as treasurer, prior to a finding of
probable cause to believe.

3. Approve the attached factual and legal analysis and
appropriate letter.

General Counsel

Attachments
1. Letter and additional document from the Senate Rthics

Committee.
2. Factual and legal analysis.



FEIERAL ELECTION COMMISSION
WASINGTON 0 C .041

MEMO0RANDUM

TO:

FROM:

DATE:

SUBJECT:

LAWRENCE M. NOBLE
GENERAL COUNSEL

MARJORIE W. EMMONS/ DONNA ROACH
COMMISSION SECRETARY

AUGUST 26, 1991

MUR 3227 - GENERAL COUNSEL'S REPORT
DATED AUGUST 22, 1991.

The above-captioned document was circulated to the

Commission on THURSDAY, AUGUST 23, 1991 at 4:00 P.M.

ObJection(s) have been received from the Commissioner(s)

as indicated by the name(s) checked below:

COmmissioner Aikens

COmmissioner Elliott

Coumissioner Josefiak

Cotmaissioner McDonald

Commissioner McGarry

Commissioner Thomas

mx

This matter will be placed on the meeting agenda

for TUESDAY, SEPTEMBER 17, 1991

Please notify us who will represent your Division before the

Coission on this matter.



BEFORE THE FEDERAL ELECTION COMMISSION

In the Hatter of )
) UR 3227

Senator David F. Durenberger;
Durenberger '94 Volunteer Committee)
and Delwyn Olson, as treasurer.

CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the

Federal Election Commission executive session on

September 17, 1991, do hereby certify that the Commission

decided by a vote of 5-1 to take the following actions in

MUR 3227:

1. Find there is reason to believe that the
Durenberger '94 Volunteer Committee and
Delwyn Olson, as treasurer, violated
2 U.S.C. 5 434(b)(5)(A).

2. Decline, at this time, to enter into
conciliation with the Durenberger '94
Volunteer Comittee and Delwyn Olson, as
treasurer, prior to a finding of probable
cause to believe.

3. Approve the factual and legal analysis and
appropriate letters as recommended in the
General Counsel's report dated August 22, 1991.

Commissioners Elliott, Josefiak, McDonald, McGarry,

and Thomas voted affirmatively for the decision;

Commissioner Aikens dissented.

Attest:

etary of the Commission



FEDERAL ELECTION COMMISSION
WASHINGTON. D C 2063

October 1, 1991

James Hamilton, Esquire
Olvine, Connelly, Chase, OfDonnell & Weyher
suite 1000
1701 Pennsylvania Avenue, N.W.
Washington, D.C. 20006

RE: NUR 3227
Senator David F. Durenberger
Durenberger '94 Volunteer
Committee and Delwyn Olson, as
treasurer

Dear Mr. Hamilton:

On March 6, 1991, your clients were notified that the
federal Election Commission had found reason to believe that
Senator David F. Durenberger had knowingly and willfully
violated 2 U.S.C. I 441i, a provision of the Federal Election
CaWaIgn Act of 1971, as amended (the *Act"). In addition,
your clients were notified that the Commission had found reason
to believe that the Durenberger '94 Volunteer Committee and
Delwyn Olson, as treasurer, had violated 2 U.S.C. 55 432(h)(1)
and 434(b)(2). On April 17, 1991, you submitted, on behalf of
your clients, a request to enter into conciliation negotiations
prior to a finding of probable cause to believe.

In the course of this matter, the Commission became aware
of an additional violation of the Act by the Durenberger '94
Volunteer Committee and Delwyn Olson, as treasurer, and on
September 17, 1991, found that there is reason to believe that
the Committee and its treasurer, violated 2 U.S.C.
§ 434(b)(5)(A). The Factual and Legal Analysis, which formed a
basis for the Commission's finding, is attached for your
information.

Based on this additional violation and the need for
further investigation, the Commission has determined to decline
at this time to enter into conciliation prior to a finding of
probable cause to believe. The Commission has issued the
attached interrogatories and request for production of
documents requesting your clients to provide information which
will assist the Commission in carrying out its statutory duty



James Hamilton
Page 2

of supervising compliance with the Act. Such information
should be submitted to the Office of the General Counsel within
15 days of receipt of this letter.

At such tine when the investigation in this matter has
been completed, the Commission will reconsider your request to
enter into conciliation prior to a finding of probable cause to
believe.

if you have any questions, please contact Mary Ann
sumgarner, the attorney assigned to this matter, at (202)
219-3690.

Si 

r 
I

mar~Grairman

enclosures
Factual and Legal Analysis
interrogatories and
Request for Production of
Documents
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FACTUA AND LEGAL ANALYSIS

RWSFODMUT0S: Durenberger '94 Volunteer sMM: 3227
Committee and Delwyn Olson,
as treasurer

On February 26, 1991, the Federal Election Commission

found there is reason to believe that the Durenberger '94

Volunteer Committee and Delvyn Olson, as treasurer, violated

2 U.S.C. s1 432(h)(1) and 434(b)(2) by failing to deposit and

report a campaign contribution made payable to "Durenberger for

U.S. Senate.' In the course of this matter, the United States

Senate Select Committee on Ethics ('Ethics Committee') wrote

the Commission concerning an additional possible violation of

the Federal Election Campaign Act of 1971, as amended (the

"Act'), by the Durenberger '94 Volunteer Committee and Delwyn

Olson, as treasurer.

Pursuant to 2 U.S.C. S 434(a)(1), each treasurer of a

political committee shall file reports of receipts and

disbursements and shall sign each such report. Section

434(b)(5)(A) further requires each report to disclose the nane

and address of each person to whom an expenditure in excess of

$200 within the calendar year is made, by the reporting

committee, to meet a candidate or committee operating expense.



Zn addition, the date, amount, and purpose of such expenditure

is also requtired to be reported. 2 U.s.C. I 434(a)(1).
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According to the Durenberger for U.S. Senate Volunteer

Committees 1983 Rid-Year Report's Schedule B of itemized

disbursements, three transactions with "Black Hanafort & Stone"

are reported by the Comittee. These three transactions, which

took place on 1/7/83, 1/28/83, and 2/9/83, total $30,000.

Therefore, it appears that these are the transactions at issue

in this matter. On the Committees Schedule B, the reported

purpose of these disbursements is "Professional roe."

Based on the evidence available at this time, it appears

Co that the disbursements reported as being made to Black Eanafort
& Stone may have instead been made to Hr. Gene Holderness.
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Based on the foregoing, it appears that the disbursements

totaling $30,000 made to Black Manafort & Stone, were in fact

disbursements made to Gene Holderness. Therefore, there is

reason to believe that the Durenberger '94 Volunteer Committee

and Delvyn Olson, as treasurer, violated 2 U.S.C.

J 434(b)(S)(A) by failing to disclose the correct name and

address of the person to whom the subject disbursements were
O

made.



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
)
)
)

INTERROGATORIES AND REQUEST
FOR PRODUCTION OF DOCUMENTS

TO: Durenberger '94 Volunteer Committee
and Delwyn Olson, as treasurer

c/o James Hamilton
Olwine, Connelly, Chase, O'Donnell & Weyher
Suite 1000
1701 Pennsylvania Avenue, N.W.
Washington, D.C. 20006

In furtherance of its investigation in the

above-captioned matter, the Federal Election Commission

hereby requests that you submit answers in writing and under

oath to the questions set forth below within 15 days of your

receipt of this request. In addition, the Commission hereby

requests that you produce the documents specified below, in

their entirety, for inspection and copying at the Office of

the General Counsel, Federal Election Commission, Room 659.

999 E Street, N.W., Washington, D.C. 20463, on or before the

same deadline, and continue to produce those documents each

day thereafter as may be necessary for counsel for the

Commission to complete their examination and reproduction of

those documents. Clear and legible copies or duplicates of

the documents which, where applicable, show both sides of the

documents may be submitted in lieu of the production of the

originals.
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INSTRUCZOU5

in answering these interrogatories and request for
production of documents, furnish all documents and other
information, however obtained, including hearsay, that is in
possession of, known by or otherwise available to you,
including documents and information appearing in your
records.

Each answer is to be given separately and independently,
and unless specifically stated in the particular discovery
request, no answer shall be given solely by reference either
to another answer or to an exhibit attached to your response.

The response to each interrogatory propounded herein
shall set forth separately the identification of each person
capable of furnishing testimony concerning the response
given, denoting separately those individuals who provided
informational, documentary or other input, and those who
assisted in drafting the interrogatory response.

If you cannot answer the following interrogatories in
full after exercising due diligence to secure the full
information to do so, answer to the extent possible and
indicate your inability to answer the remainder, stating
whatever information or knowledge you have concerning the
unanswered portion and detailing what you did in attempting
to secure the unknown information.

Should you claim a privilege with respect to any
documents, communications, or other items about which
information is requested by any of the following
interrogatories and requests for production of documents,
describe such items in sufficient detail to provide
justification for the claim. Each claim of privilege must
specify in detail all the grounds on which it rests.

Unless otherwise indicated, the discovery request shall
refer to the time period from January 1, 1983, to the
present.

The following interrogatories and requests for
production of documents are continuing in nature so as to
require you to file supplementary responses or amendments
during the course of this investigation if you obtain further
or different information prior to or during the pendency of
this matter. Include in any supplemental answers the date
upon which and the manner in which such further or different
information came to your attention.
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DOXIMIUTOS

For the purpose of these discovery requests, including
the instructions thereto, the terms listed below are defined
as follows:

"You" shall mean the named respondents in this action to
whom these discovery requests are addressed, including all
officers, employees, agents or attorneys thereof.

"Persons" shall be deemed to include both singular and
plural, and shall mean any natural person, partnership,
committee, association, corporation, or any other type of
organization or entity.

"Document" shall mean the original and all non-identical
copies, including drafts, of all papers and records of every
type in your possession, custody, or control, or known by you
to exist. The term document includes, but is not limited to
books, letters, contracts, notes, diaries, log sheets,
records of telephone communications, transcripts, vouchers,
accounting statements, ledgers, checks, money orders or other
commercial paper, telegrams, telexes, pamphlets, circulars,
leaflets, reports, memoranda, correspondence, surveys,
tabulations, audio and video recordings, drawings,
photographs, graphs, charts, diagrams, lists, computer
print-outs, and all other writings and other data
compilations from which information can be obtained.

"Identify" with respect to a document shall mean state
the nature or type of document (e.g., letter, memorandum),
the date, if any, appearing thereon, the date on which the
document was prepared, the title of the document, the general
subject matter of the document, the location of the document,
the number of pages comprising the document.

"Identify" with respect to a person shall mean state the
full name, the most recent business and residence addresses
and the telephone numbers, the present occupation or position
of such person, the nature of the connection or association
that person has to any party in this proceeding. If the
person to be identified is not a natural person, provide the
legal and trade names, the address and telephone number, and
the full names of both the chief executive officer and the
agent designated to receive service of process for such
person.

"And" as well as "or" shall be construed disjunctively
or conjunctively as necessary to bring within the scope of
these interrogatories and requests for the production of
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documents any documents and materials which may otherwise be
construed to be out of their scope.

QGUSTIZOS AND RUOUST FOR DOCR#ENTS

I. According to the the Durenberger for U.S. Senate
Volunteer Committee's 1983 Mid-Year Reportts Schedule
B of itemized disbursements, three transactions with
"Black Manafort & Stone" are reported by the Committee.
These three transactions, totaling $30,000, were reported
as taking place on 1/7/83, 1/28/83, and 2/9/83 and in the
separate amounts of $20,000, $5,000 and $5,000
respectively.

a. Specify and describe the various purpose(s) of
each disbursement made to Black Manafort & Stone:
such as consulting fees, photocopy expenses, media
production and other similar descriptive language that
reflects the actual purpose of each disbursement.

b. Produce all documents concerning or in any way
relating or pertaining to the three disbursements made
by the Committee to Black Manafort & Stone including,
but not limited to, copies of any checks, invoices,
commercial paper and correspondence.

2.

a. Identify "Gene Holderness" and state his connection
to or involvement with the Durenberger for U.S. Semate
Volunteer Committee.

b. Identify any connection to or involvement between
"Gene Holderness" and Black Manafort & Stone.

c. Produce all documents relating or pertaining to
any correspondence or communication between *Gene
Holderness" and either the Durenberger for U.S. Senate
Volunteer Committee or Black Hanafort & Stone.

3. Specify any knowledge of or involvement by Senator David
F. Durenberger in regard to the three subject
disbursements reported by the Durenberger for U.S. Senate
Volunteer Committee as being made to Black Manafort
& Stone.
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4. Identify all persons who provided any Information used
in responding to these Questions and Document
Requests.
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October 4, 1991

Re: MUR 3227

Dear Ms. Bumgarner:

This letter is to request that the Durenberger '94
Volunteer Committee and Delwin Olsen as treasurer be given
until December 1, 1991 to respond to the interrogatories and
request for production of documents mailed to me on October
1, 1991. The reason for this request is that -- because of
my travel schedule, several upcoming depositions, another
extensive document request from the government, the work
necessary to respond to the Commission's requests, and the
fact that I am changing law firms -- additional time is
needed to respond.

I appreciate the Commission's consideration of this
request.

Sinoerely,

C.44 AKA W4hwA.
James Hamilton

Mary Ann Buagarner, Esq.
Office of General Counsel

Federal Elections Commission
999 E St., N.W.
Washington, D.C. 20463

VRG 10104
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James Hamilt
Olvine, Conn,
Suite 1000
1701 Pennsyl
Washington,

Dear Mr. Ham

This is
which we rec
of 42 days ti
finding and
considering
granted the
of December
the close of

If you I
Buagarner, ti
219-3690.

FEDERAL ELECTION COMMISSION
WASHINCTON. D C 03

October 10, 1991

on, Esquire
oly, Chase, O'Donnell & Weyher

vania Avenue, N.W.
D.C. 20006

RE: MUR 3227
Durenberger '94 Volunteer
Committee and Delvyn Olson,
as treasurer

ilton:

in response to your letter dated October 4, 1991
eived on October -, 1991, requesting an extension
D respond to the Commission's reason to believe
interrogatories and request for documents. After
the circumstances presented in your letter, I hav
requested extension. Since your requested due da
L, 1991, falls on a Sunday, your response is due
business Monday, December 2, 1991.

lave any questions, please contact Mary Ann
te attorney assigned to this matter, at (202)

Sincerely,

Lawrence M. Noble
General Counsel

BY: Robert W. Bonham, III
Assistant General Counsel

0

e
be
by
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B_-_Hand Delivery

Lawrence M. Noble, Esq.
General Counsel ' .4
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463 ,o :-

Re: MUR 3227, Durenberger '94 Volunteer Committee and
Delwyn Olson, Treasurer

Dear Mr. Noble: 1% -:

Pursuant to 11 C.F.R. 5 111.18(f), the Durenberger '94
Volunteer Committee and Delwyn Olson, its Treasurer, request the
opportunity to pursue pre-probable cause conciliation concerning
the matter raised in your October 1, 1991 letter to me.

The enclosed memorandum sets forth Respondents' views on the
merits of this matter. The memorandum and its attachment also
respond to the Commission's *Questions and Request for Documents'
that accompanied its October 1, 1991 letter.

We believe that conciliation discussions as to the immediate
matter should proceed in conjunction with conciliation
discussions concerning the other two matters referred to in your
October 1, 1991 letter. We already have submitted letters and
memoranda concerning these matters to the Commission.

Please note my new association and address.

Sincerely,

James Ha ilton

Counsel for the Durenberger '94
Volunteer Committee and
Delwyn Olson, as Treasurer

Enclosure



Before the
FEDERAL ELECTION COMMISSION

Washington, D.C.

In the matter of ))
Senator David F. Durenberger ) MUR 3227
Durenberger '94 Volunteer )
Committee and Delwyn Olson, )
as Treasurer )

To: The Commission

RESPONSE OF THE DURENBERGER '94
VOLUNTEER COMMITTEE AND DELWYN OLSON,

TREASURER, TO COMMISSION'S SEPTEMBER 17, 1991
REASON TO BELIEVE FINDINGS

The Durenberger '94 Volunteer Committee and Delwyn

Olson, its Treasurer, (hereinafter the Volunteer Committee) ,

hereby respond (1) to the Commission's September 17, 1991 finding

that there is reason to believe the Volunteer Committee violated

2 U.S.C. I 434(b)(5)(A) and (2) to the Commission's related

"Questions and Request for Documents." As stated in the

accompanying letter to the Commission's General Counsel, the

Volunteer Committee desires to pursue pre-probable cause

conciliation about this matter. Nonetheless, the Volunteer

Committee submits this response to provide the Commission the

Volunteer Committee's views as to the matter involved and the

information the Commission has requested.!/

I/ Mr. Olson was not Treasurer of Senator Durenberger's
campaign committee at the time of the events at issue.

a/ With the exception of FEC filings (which the Commission
already has), only one document called for by Item l.b of the
Commission's "Questions and Request for Documents" has been
located and is being produced herewith. However, that document,

(continued...)



As the Commission has recognized, on January 7, January

28 and February 12, 1983 the Volunteer Committee made three

payments totalling $30,000 to Black, Manafort & Stone.

Subsequently, Black, Manafort & Stone transferred $30,000 to Gene

Holderness. The reasons underlying these transactions were

legitimate and did not involve any intent to mislead the

Commission.

Gene Holderness was Senator Durenberger's campaign

manager for the 1982 campaign. Because this was the first

campaign Mr. Holderness had managed, Senator Durenberger asked

Charles Black of Black, Manafort & Stone, the Senator's chief

campaign strategist, to assume a more direct role.2'

Consequently, Mr. Black was in almost daily contact with Mr.

Holderness and others in the campaign and visited Minnesota on a

number of occasions. Mr. Black was the campaign's principal

decision-maker.

..... continued)
which mentions a bonus paid to Gene Holderness, incorrectly
states the amount of the bonus as $10,000. See the discussion
below.

Ms. Mary Ann Bumgarner of the General Counsel's office has
agreed that Request 2.d. need not be responded to at this time.
As described in more detail below, Mr. Holderness was the
campaign manager and Charles Black of Black, Manafort & Stone was
the chief campaign strategist. Production of "all documents
relating or pertaining to any correspondence or communication
between" Mr. Holderness and either the Volunteer Committee or
Black, Manafort & Stone would encompass records totally unrelated
to the present inquiry.

1/ Mr. Holderness previously had never held a paid campaign
position, but had participated only as a volunteer.



Mr. Holderness, who was in the real estate business,

took a substantial reduction in compensation to become campaign

manager. Moreover, during 1982 his real estate business

encountered difficulties so that he no longer received

substantial supplementary income from it. This decline in income

forced him to consider resigning his campaign post. To induce

Mr. Holderness to remain with the campaign, Senator Durenberger

agreed that Mr. Holderness would receive a $30,000 bonus at the

end of the campaign if funds were available.

The $30,000 was paid through Black, Manafort & Stone to

avoid upsetting other staff members who would have been unhappy

had they known Mr. Holderness received a bonus. Another staff

member had directly received a sizeable bonus and some staff

members were disturbed about it. Making the payment through

Black, Manafort & Stone was a means to preserve good relations

among campaign workers; it was not in any way intended to deceive

the FEC. A bonus to the campaign manager violated no law and

there was no untoward reason not to inform the government about

it.

Using Black, Manafort & Stone as the vehicle to pay Mr.

Holderness was viewed as appropriate because Mr. Black was the

campaign's principal strategist and decision-maker, and because

Mr. Holderness, despite his title, received instructions and

direction from Mr. Black. In other words, as a practical matter

Mr. Holderness worked under Mr. Black, although there was no

formal employment relationship.



As remarked, this was the first campaign Mr. Holderness

had managed. Mr. Black, on the other hand, was experienced and a

recognized expert. Senator Durenberger and he had agreed that,

while Mr. Holderness would have the title of campaign manager and

be the principal aide in Minnesota, overall direction of the

campaign would come from Mr. Black. In this circumstance, it

seemed appropriate for Mr. Holderness's bonus payment to come

from Mr. Black's firm, particularly because the reason for doing

so -- preserving good relations among staff members -- was

benign, indeed salutary.

Senator Durenberger was aware contemporaneously that

payments to Mr. Holderness were being made through Black,

Manafort & Stone. He does not recall being apprised of the

personnel reasons for doing this, or the reasons why it appeared

appropriate to handle payment in this fashion.



We respectfully submit that the Commission should

reconsider its reason to believe finding and dismiss this matter.

Several factors support this result:

1. As demonstrated, using Black, Manafort & Stone to pay

Mr. Holderness was done for valid reasons -- to reduce staff

friction. Paying him a bonus was not improper; indeed, it was

the only way to ensure that he remained with the campaign. There

was no intent -- and no reason -- to deceive the FEC about this.

2. At the time of the events, it appeared appropriate to pay

Mr. Holderness through Black, Manafort & Stone because Mr.

Holderness essentially worked for Mr. Black, who had overall

control of the campaign.

3.

C'4
CO

0.

C)

4. Although a technical violation now appears, no one has

been financially harmed. Mr. Holderness received what he was due



-- and paid taxes on it. Mr. Black was not unjustly enriched.

The United States suffered no financial harm.

5.

6. Finally, the events involved are very old and

essentially involve a technical violation not accompanied by

improper intent. No useful purpose would be served by the

Comission's committing the considerable resources necessary --

given the factual and legal issues involved -- to litigate this

matter to a conclusion.

* * * *



For the above reasons, we request that the Sptember

17, 1991 reason to believe finding be reconsidered and this

matter dismissed.

Respectfully submitted,

J mes Hamilton
Mary C. Albert
SWIDLER & BERLIN
3000 K Street N.W.
Washington, D.C. 20007

Richard L. Evans
SR-154 Russell Senate Bldg.
The United States Senate
Washington, D.C. 20510

Counsel for

Senator David F. Durenberger

1-=VS1YI3z%?. Fw 11/27/91 12:$71m
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BEFORE THE FEDERAL ELECTION CO1IS:IOU

in the Matter of ) "
)A

Senator David F. Durenberger, ) MUR 3227
Durenberger '94 Volunteer )
Committee and Delwyn Olson, as )
treasurer )

GENERAL COUNSEL'S REPORT

I. BACKGROUND

On February 26, 1991, the Federal Election Commission

("Commission") found reason to believe that Senator David F.

Durenberger knowingly and willfully violated 2 U.S.C. 5 441i of

the Federal Election Campaign Act of 1971, as amended (the

"Act"), by exceeding the limit prohibiting the acceptance of an

honorarium of more than $2,000 for an appearance, speech or

article. 1 On that same date, the Commission found reason to

believe that the Durenberger '94 Volunteer Comittee (the

"Committee") and Delwyn Olson, as treasurer, violated 2 U.S.C.

55 432(h)(1) and 434(b)(2) by failing to deposit and report a

campaign contribution made payable to "Durenberger for U.S.

Senate." On April 17, 1991, both Senator Durenberger and the

Committee requested pre-probable cause conciliation.2

Attachments 1 and 2.

1. The Commission's jurisdiction over honoraria transactions
before August 14, 1991 remains intact. FEC v. Wright,
777 F. Supp. 525 (N.D. Tex. 1991).

2. Senator Durenberger and the Committee are both represented
by the same counsel in this matter.
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In the course of this investigation, this Office received

a document from the United States Senate Select Committee on

Ethics (the "Ethics Committee") that referred to a separate

violation of the Act. Attachment 3. Based on information

contained in the document, reports filed with the Commission

and a telephone conversation with victor Baird, counsel for the

Ethics Committee, the Commission found on September 17, 1991

reason to believe that the Durenberger '94 Volunteer Committee

and Delvyn Olson, as treasurer, also violated 2 U.S.C.

I 434(b)(5)(A). on that same date, the Commission declined to

enter into conciliation with the Committee and Senator

Durenberger, citing the additional violation and the apparent

need for further investigation. In a letter dated

November 27, 1991, the Committee requested pro-probable cause

conciliation with regard to the recent reason to believe

finding by the Commission. Attachment 4.

11.* FAC29AL AND LNGAL ANALYSIS

A. introduction

This report first addresses the violation of 2 U.S.C.

1 4411 by Senator David F. Durenberger. In Section B, the

report discusses the arrangement between Senator Durenberger

and Piranha Press, the defenses set forth by Senator

Durenberger's counsel in response to the Commission's reason to

believe finding, and the evidence that supports the conclusion

that this arrangement was a mechanism to evade the statutory

limits of section 441i. The defenses asserted by counsel

include: the Senator did not receive over $2,000 for any
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appearance, the Senator did not knowingly and willfully violate

section 441i, and the Senator received a stipend for continuing

services. The section concludes that each payment to Piranha

Press for the Senator's appearances was in reality an

honorarium, not a stipend. Additionally, the section concludes

that the payments received by Senator Durenberger for at least

twenty "Piranha Press" appearances exceeded $2,000 per

appearance and that his violation was knowing and willful.

Based on the foregoing, this section recommends that the

Commission enter into conciliation with Senator Durenberger

prior to a finding of probable cause to believe.

In Section C, the report addresses the failure by the

Committee to deposit and report a contribution in violation of

2 U.S.C. S5 432(h)(1) and 434(b)(2). Further, this section

discusses the background to this violation and the response

from Committee's counsel to the Commission's findings. In its

response, counsel asserts that the contribution check at issue

was not deposited or reported by the Committee because it was

not received by the Committee. This section concludes that the

check was a campaign contribution and was sent to the Senator's

campaign committee. Therefore, this section recommends that

the Commission enter into conciliation with the Durenberger '94

Volunteer Committee and Delwyn Olson, as treasurer, prior to a

finding of probable cause to believe.

Finally, Section C discusses the investigation of the

Committee for its failure to report the correct recipient of

certain disbursements in violation of section 434(b)(5)(A).



-4-

The report concludes by recommending that the Commission enter

Into conciliation with the Durenberger '94 Volunteer Comittee

and Delvyn Olson, as treasurer, prior to a finding of probable

cause to believe.

B. Senator David r. Durenberger

1. The Arrangement Between Senator Durenberger
and Piranha Press

On August 8, 1990, the Ethics Committee wrote the

Commission concerning possible violations of the Act by

Senator Durenberger. The letter was accompanied by the Report

of the Ethics Committee (the "Committee Report") and the Report

of Special Counsel. 3  According to the Committee Report,

Piranha Press published two books by Senator Durenberger. It

first published Neither Madmen Nor Messiahs, a collection of

"white papers" on national defense and security issues, in the

fall of 1984. Committee Report at 4. In April of 1966,

Piranha Press published a collection of speeches by the senator

on health care topics entitled, Prescription of Chn. id.

The Committee Report further stated that Senator

Durenberger entered into an agreement with Piranha Press

whereby he made 113 appearances before various trade

associations and other businesses across the country in

1985 and 1986 to promote these books. The sponsoring

organizations paid Piranha Press a fee, typically between

$1,000 and $5,000 plus travel expenses, for each appearance by

3. Both the Committee Report and the Report of Special
Counsel were attachments to the First General Counsel's Report
in this matter. These reports are referenced in this report.
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the Senator. Pursuant to the agreement, Piranha Press in turn

paid Senator Durenberger a total of $100,000 in quarterly

payments during the two year period at issue. See Committee

Report at 4-5.

The Committee Report concluded that the arrangement

between Senator Durenberger and Piranha Press was not a good

faith book publishing or promotional contract. The Report

concluded that the arrangement instead was a means of

converting into "stipendiary income" fees which otherwise would

have been treated as honoraria subject to 2 U.S.C.

5 4411. Committee Report at 5. The Report further concluded

that the principal purpose of the agreement was to permit the

Senator to earn fees for speaking engagements, rather than to

promote the sale of Senator Durenbergerts books. Id.

Over the two year term of the arrangement, the Senatorts

"promotional appearances" generated approximately $248,300 in

speaking fees for Piranha Press. in contrast, Piranha Press

earned only approximately $15,500 in book sales during that

period. Id.

2. Response by Senator Durenberger

a. The Senator Did Not Receive Over
$2,000 For Any Appearance.

In response to the Commission's reason to believe finding

(See Attachment 1), counsel for Senator Durenberger at the

outset claims that the Senator did not violate section 441i

because he never received more than $2,000 for any appearance.

Counsel first argues that it is invalid to attribute the entire
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amount received by Piranha Press for the Senator's appearances

to Senator Durenberger. He points out that section 441i

expressly excludes from the calculation of the amount of any

honorarium any fees or commissions paid to *third parties.'

Counsel then asserts that Piranha Press collected money for the

appearances and deducted its share, thereby creating a

payment analogous to the agent's fees or commissions excluded

by the statute. Thus, consistent with section 441i,

the amount attributed to Senator Durenberger should consist of

the portion of the fees remaining after Piranha Press deducted

its share.

Counsel next argues that "even assuming arguendo that the
payments he received should be considered honoraria,'w it is
difficult to conclude that Senator Durenberger received more

than $2,000 for any appearance made on behalf of Piranha Press.

Counsel asserts that Senator Durenberger received a total of

$100,000 in quarterly installments over the tvo year term of
the agreement rather than any specific amount for a specific

speech. Therefore, counsel asserts that if the $100,000 in

speaking fees Senator Durenberger received is equally divided

among the 113 speeches, the amount allocated to each would be
less than $1,000. Counsel adds that the Commission has not

identified any instance where the Senator was paid more than
$2,000 for any speech.
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b. Te Senator Did not KnOvIugly Ad

Counsel for Senator Durenberger argues that there is no

basis for concluding that Senator Durenberger knowingly and

willfully violated section 4411. Counsel asserts that Senator

Durenberger acted in reliance on counsel in the good faith

belief that the payments he received from Piranha Press did not

in tact constitute honoraria. Counsel argues that this

perception was enhanced in 1986 by the published remarks of an

FEC spokesperson.

Counsel asserts that prior to entering the Piranha Press

agreement, Senator Durenberger sought and relied upon the
advice of counsel as to its propriety. According to counsel,

the Senator's attorneys at the tine drafted the publishing

agreement in conjunction with counsel for Piranha Press. They
also advised him that the payments contemplated by the

agreement "satisfied the test of being payments for services on
a fixed and continuing basis and thus constitute a stipend

rather than an honorarium." Counsel also asserts that prior to
performing any services under the contract, the Senator

followed a recommendation of his attorneys to seek an advisory

opinion from the Commission. Further, the Senator relied upon

his counsel to provide all necessary information to the

Commission in the advisory opinion request.

Counsel states that the request asked the Commission to

advise counsel if any additional information was needed for

issuance of an advisory opinion. Counsel adds that the



Commission informed the Senator's counsel that he would be

contacted if further information was needed. Counsel cites

11 C.F.R. 9 112.1(d) which provides, in part, that the Office

of the General Counsel shall specify any deficiencies in the

request to the requesting person. Counsel states that the

request for the advisory opinion referenced the Senator's

contract with Piranha Press, but did not include a copy.

According to counsel, the Commission requested neither a copy

of the contract nor any other additional information from

Senator Durenberger's counsel.

CCounsel additionally states that after obtaining the
CO advisory opinion, Senator Durenberger's Administrative

Assistant ("A.A.") specifically asked the Senator's then
('4
CO counsel whether the request for an advisory opinion fairly

reflected the facts that invitations to the Senator for
0 speaking engagements would be referred to Piranha Press and

that the organizations sponsoring the appearances would pay a
Cfee to Piranha. Counsel alleges that Senator Durenberger's

counsel assured the A.A. that the advisory opinion request was

based upon a fair representation of that arrangement.

Counsel moreover states that an FEC spokesperson

reinforced the Senator's perception that his payments from

Piranha Press were legally proper. Shortly after the 1985

Piranha Press payments were reported in the Senator's Financial

Disclosure Statement, an article appeared in the St. Paul

Pioneer Press Dispatch suggesting that the Piranha Press

arrangement was designed to circumvent the limits on honorarium
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income. Counsel states that the article reported that the

organization sponsoring the Senator's appearances paid the

publisher a fee and that the request for an advisory opinion

from the Commission had not disclosed that the book promotions

were tantamount to paid speaking engagements. However,

according to counsel, the article quoted an FEC spokesperson to

the effect that these facts would not change the Commission's

conclusion that the payments Senator Durenberger received from

Piranha constituted a stipend for continuing services and not

honoraria. Counsel has not provided a copy of the newspaper

article at issue. He asserts that, when told of the nature of

the promotions, FEC assistant press officer Sharon Snyder said,

"I don't think that changes the fact that he is getting a

stipend (a fixed amount) and not an honorarium... He is

performing services for the company and has a contract with the

publisher."

Therefore, based on the allegations regarding the

Senator's reliance on the advice of counsel, the Commission's

failure to notify the Senator that his arrangement with Piranha

Press was improper, a Commission spokesperson's response that

there was "no problem" with the arrangement, counsel argues

that no basis exists for concluding that Senator Durenberger

knowingly and willfully violated 2 U.S.C. S 441i.

c. The Senator Received A Stipend For Continuing
Services.

In the response from Senator Durenberger, counsel argues

that the payments to the Senator were the result of a
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continuing compensatory relationship and, therefore, should be

characterized as stipendiary. Pursuant to the publishing

, *greement, Piranha Press paid Senator Durenberger $12,500 per

quarter for two years for his appearances and did not

separately compensate the Senator for each appearance.

According to counsel, Piranha Press compensated the Senator for

his continuing service pursuant to the agreement and,

therefore, these payments "as a matter of law," must be

characterized as a stipend, not as honoraria.

Counsel notes that, although the Commission questions

whether the contents of Senator Durenberger's speeches were

sufficiently promotional in nature, the publisher did not

complain about Senator Durenberger's performance under the

contract. Furthermore, counsel argues that while the Senatorts

continuing services may have somewhat differed from those

described in the request for the advisory opinion, that factor

does not negate the continuing nature of the services.

According to counsel, under the Commission's rules and advisory

opinions, Senator Durenberger could have performed a variety of

services for Piranha Press for which he could have received

payments that would have been characterized as stipends.

However, counsel does concede that if in fact Senator

Durenberger did not perform promotional services, he is not

entitled to a safe harbour for his conduct under the Act.

3. Legal Analysis

The arrangement between the Senator and Piranha Press

apparently was a mechanism to evade the statutory limits of
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section 441i. Therefore, the entire amount generated by the

Senator's Piranha Press appearances, $248,300, constitutes

honoraria subject to the limits of section 4411. The

applicable law, the evidence supporting this conclusion, and

the arguments presented by Senator Durenberger's counsel are

addressed in the following analysis.

Pursuant to 2 U.S.C. 5 441i, no person while an elected or

appointed officer of any branch of the federal government shall

accept any honorarium of more than $2,000 (excluding amounts

accepted for actual travel and subsistence expenses for such

person and his spouse or an aide to such person, and excluding

amounts paid or incurred for any agents' fees or commissions)

for any appearance, speech or article. While this statute has

been repealed, the Commission maintains jurisdiction over

honoraria transactions before August 14, 1991. See supra p. 1
&note 1.

The Senator's speeches uniformly appear to have resulted

from invitations to the Senator in his capacity as a United

States Senator to deliver what would otherwise have been

treated as traditional honoraria speeches. Committee Report

at 5. None was the result of invitations to the Senator to

speak about or to promote his books. Nor were any initiated by

Piranha Press. Id. indeed, the evidence shows that, at the

Senator's direction, his staff forwarded to the publisher a

number of honoraria invitations to be handled instead as

Piranha Press appearances. Id.
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Senator Durenberger treated 23 such appearances as Piranha

Press promotional appearances, whereas other Members of

Congress who participated in the same event treated their

speaking appearances as honoraria events. In addition, the

evidence shows that Senator Durenberger did not mention either

his books or his publisher during many of the Piranha Press

appearances. Moreover, the few references to the books he made

were often fleeting and typically belittled the books or the

publisher. Id. The evidence further demonstrates that on

several occasions groups were told that it would be unnecessary

to display the Senator's books at his appearance. Id.

Senator Durenbergerts Piranha Press speeches were

indistinguishable from his traditional honoraria appearances.

In fact, on 26 occasions, or approximately 30% of the

Piranha Press appearances, sponsoring organizations paid

Senator Durenberger directly. Committee Report at 6. These

checks, totaling $56,000, were deposited into the Piranha Press

bank account. Id. Twenty-one of these checks reflected

Senator Durenberger's personal endorsement to Piranha Press.

id.

on several occasions, a member of the Senator's staff, a

representative of Piranha Press, or the Senator's then counsel

attempted to coax groups that had invited the Senator to speak

to increase the payment often to as much as $5,000. For

example, Robert Lively of the National Rural Electric

Cooperative Association (the "NRECA") states in an affidavit

(Attachment 5) that he was told by a Piranha Press
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representative that Senator Durenberger would not appear before

his group unless the Senator received a $5,000 fee, instead of

the $2,000 honorarium offered by NRICA. He further states that

he felt the Piranha Press publisher was pressuring the NRECA.

As a result, the NRECA was prepared to withdraw the invitation

to the Senator since it had decided not to pay the $5,000 fee.

Significantly, Mr. Lively states that, at the time he extended

the invitation, he was unaware that Senator Durenberger had

published a book(s) and it was not the purpose or intent of the

NRECA to have the Senator promote his books. Further,

rN Mr. Lively asserts that the NRECA was pressured to buy 500 of

the Senator's books, although it only expected 40 or 50

attendees. While eventually Piranha Press agreed to the $2,000

C4
fee for the Senator, Mr. Lively states that none of the

CO

Senator's books was displayed or available for sale at the

0 RNUCA conference.

1Based on the foregoing evidence, it appears each payment

01 made to Piranha Press for the Senator's appearances was in

ro reality an honorarium. Thus, the entire amount generated by

the Senator's Piranha Press appearances, $248,300, is

attributable to Senator Durenberger and subject to section

441i. Included in the $248,300 amount attributable to Senator

Durenberger as honoraria are twenty checks, each in excess of

$2,000. 4 Report of Special Counsel at 59. The twenty checks

4. Illustratively, one such check for $5,500, was channeled
through the publisher and resulted from an appearance by
Senator Durenberger before the Public Securities Association.
Nonetheless, the invitation extended to the Senator made no
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total $85,500. Attachment 6. Therefore, Senator Durenberger

exceeded the $2,000 per appearance limitation on honoraria by

$45,500, in violation of 2 U.s.C. 5 441i.

Furthermore, the evidence does not support counsel's

argument, as noted above, that this arrangement is analogous to

agents' fees or commissions. First, the written agreement

between the Senator and Piranha Press varied in many key

respects from a standard book publishing contract. Report of

Special Counsel at 48. According to the Report of Special

Counsel, publishers do not customarily pay an author to promote

the author's book. Second, the agreement obligated the Senator

to make "special appearances to discuss, speak on or otherwise

promote the [books) as are mutually agreed upon by the

Publisher and Author." Id. Yet, significantly, the Senator

seldom mentioned the books during the Piranha Press appearances

and when he did so, the reference was fleeting.

Moreover, Piranha Press did not act as though it were an

agent of the Senator's. In the Senator's response (see

Attachment 1), counsel recognizes the Commission's questions

concerning the contents of Senator Durenberger's speeches as

being sufficiently promotional in nature. According to

counsel, however, "the publisher did not complain about Senator

Durenberger's performance under the contract." Indeed,

Piranha Press made no effort to promote the books and none of

(Footnote 4 continued from previous page)
reference to the Senator's books, requested that the Senator
speak before the "Municipal Securities Division," and offered
to pay an "honorarium" to the Senator.
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the appearances was initiated by Piranha Press. in addition,

the income generated by the Senator's "promotional appearances"

over the two year period of the agreement far exceeded the

income generated in book sales.

Counsel next argues that the Commission is unable to

conclude that the Senator received more than $2,000 for any

appearance made on behalf of Piranha Press. As discussed

above, counsel asserts that the amount allocated to each

appearance should be less than $1,000. However, as already

shown, payments received for at least twenty Piranha Press

appearances by the Senator individually exceeded $2,000.

Counsel's second line of argument concerns the

Commission's finding of a knowing and willful violation by the

Senator. Counsel argues it would be wrong for the Comm ission

to find that section 441i was knowingly and willfully violated

because the Senator had relied on counsel and the advisory

opinion issued by the Commission. Senator Durenberger's

purported reliance on the Commission's advisory opinion is not

a valid defense. Because the facts as put forth in the

advisory opinion request differed significantly from the facts

of the actual undertaking and because it appears the Senator

reviewed both the request and draft opinion, this Office

believes there is sufficient basis to conclude that Senator

Durenberger knowingly and willfully violated section 441i

through the arrangement with Piranha Press.

Pursuant to 2 U.S.C. 5 437f(c), only those persons

involved in the specific transaction or activity with respect
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to which such advisory opinion is rendered and those persons

involved in any specific transaction which is indistinguishable

in all its material aspects from the transaction or activity

with respect to which such advisory opinion is rendered may

rely on such opinions. To avoid sanctions under the Act for

such reliance, persons must have acted "in good faith in

accordance with the provisions and findings of such advisory

opinion." 2 U.S.C. S 437f(c)(2) (emphasis added).

The Senator engaged in conduct different from that

described in his advisory opinion request and discussed in the

resulting opinion. Report of Special Counsel at 100.

Commission regulations specify that "[aidvisory opinion

requests shall include a complete description of all facts

relevant to the specific transaction or activity with respect

to which the request is made." 11 C.F.R. S 112.1(c) (emphasis

added). Nevertheless, Senator Durenberger's request for the

advisory opinion omitted at least three crucial facts. One,

Senator Durenberger's contract called for the groups he

addressed to pay the publisher a fee. Two, the appearances

stemmed from requests for speeches, not book promotions.

And, three, the promotional events were indistinguishable from

traditional honorarium events. Id. Where, as here, a

distinction exists between the facts presented in the advisory

opinion request and the facts as they occurred, such a

distinction precludes any reliance on the advisory opinion.

See FEC v. National Conservative Political Action Committee,

647 F. Supp. 987, 995 (S.D.N.Y. 1986). Thus, since the facts
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set out in th. advisory opinion request by Senator Durenberger

significantly differed from the actual facts of the

arrangement* reliance on the advisory opinion as a defense for

the arrangement with Piranha Press lacks merit.

Furthermore, the Special Counsel indicated that the facts

omitted from the advisory opinion request were either already

clearly known or contemplated at the time of the request.

Report of Special Counsel at 100. Although Senator

Durenberger's request apparently referenced an existing

contract with Piranha Press, he failed to provide a copy of

that document to the Commission. In addition, Senator

Durenberger apparently personally reviewed both the final

request prior to submission to the Commission as well as the

draft opinion released by the Commission prior to Its

consideration at a Commission meeting. Report of Special

Counsel at 100. Senator Durenberger, therefore, had ample

opportunity to provide this additional information, including a

copy of the contract.

Counsel attempts to place on the Commission the burden to

request other information, rather than on the Senator, the

requesting party, to provide all necessary information. The

advisory opinion request rested on the premise that the

Senator's appearances were for genuine book promotions. The

information provided by the request appeared to be complete

and, therefore, it was unnecessary for the Commission to

request further information. For the Commission to have

requested additional information, it would have needed to
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conclude first that the representations in the request were

Incomplete or warranted disbelief. Even if the Commission had

requested a copy of the contract, for example, the fact that

requests for speeches generated the payments vould not have

been evident. In addition, the fact that the promotional

events were identical to traditional honoraria events would not

have been evident.

For these reasons, then, the responsibility for incomplete

information in the subject advisory opinion lies not with the

Commission, but with those who requested it. it is the view of

this Office that, based on the Senator's knowledge of and

participation in the challenged events, he knowingly and

willfully violated the honoraria limits of section 4411 through

his arrangement with Piranha Press. 5

Lastly, counsel for Senator Durenberger argues that the

Senator had a continuing compensatory relationship with Piranha

Press and, therefore, the payments received by Senator

Durenberger are stipendiary. Counsel cites to Advisory opinion

1975-46, in which the Commission determined that where

circumstances indicate a "continuing compensatory relationship"

5. Counsel for the Senator attempts to rely on the statement
by Sharon Snyder, presented above, that apparently was made
after Ms. Snyder heard that the organizations sponsoring theSenator's appearances paid Piranha Press a fee and that the
book promotions were tantamount to paid speaking engagements.
Ms. Snyder's recollection, at the time this comment was made,was that the Commission was unaware that the information
presented in the advisory opinion request was incomplete.
Nonetheless, pursuant to 2 U.S.C. 5 437f(b), no opinion of an
advisory nature may be issued by the Commission or any of itsemployees except in accordance with the provisions of this
section.
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between the parties, such payments are characterized as

stipends and not honoraria. Pursuant to 11 C.FOR.

I 110.12(c)(3). a stipend is defined as a payment for services

on a continuing basis. That regulation expressly provides that

the term "honorarium" does not include funds characterized as

stipends.

Counsel for Senator Durenberger argues that even though

the Senator's services may have been different from those

described in his advisory opinion request, this factor does not

mean that they were not continuing services. Counsel asserts

therefore that payments for continuing services "as a matter of

law" must be characterized as a stipend, not as honoraria.

Based on the evidence, it does not appear that Senator

Durenberger performed any continuing services on behalf of

Piranha Press. As discussed above, Senator Durenberger rarely

mentioned either his books or publisher during many of the

Piranha Press appearances. in those instances when he referred

to the books, his comments were often fleeting and usually only

belittled the books. Committee Report at 5. While counsel for

the Senator argues that the publisher did not complain about

the Senator Durenbergeres performance under the contract, that

has no bearing on the fact that Senator Durenberger did not in

fact promote the books. Since the Senator did not promote the

books at the Piranha Press appearances, it is difficult to

determine what *continuing services" he performed for Piranha

Press. In fact, there is no available evidence indicating

Senator Durenberger performed any continuing services in
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connection with Piranha Press. As conceded by his own counsel,

where the Senator did not perform continuing services, he is

not entitled to a "safe harbour." Thus, the monies paid for

the Senator's appearances were not stipendiary income, but

instead honoraria.

The Commission has sufficient information to support a

conclusion that the Senator committed a knowing and willful

violation of 2 U.S.C. S 441i. The Office of the General

Counsel therefore recommends that the Commission enter into

pre-probable cause conciliation with Senator Durenberger.

C. Durenberger '94 Volunteer Committee and Delvyn Olson
as Treasurer

1. Failure To Deposit And Report Contribution

a. Factual Background

According to the Senate Ethics Committee Report, on

December S, 1986 Senator Durenberger addressed the annual

meeting of the Pathology Practice Association (the

Association"). Instead of paying the Senator an honorarium

for his speech, the Association's federal political action

committee issued to the Senator's authorized principal campaign

committee a $5,000 check payable to "Durenberger for U.S.

Senate." Paul Johnson, a registered lobbyist for the

Association, explained in an affidavit that this payment was

intended as a campaign contribution. Attachment 7. According

to Mr. Johnson, the Association customarily does not pay

an honorarium without a formal request. Mr. Johnson states

that Senator Durenberger did not request an honorarium and,
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therefore, the Association made the $5,000 contribution to

Senator Durenberger's re-election campaign.

The Report of the Special Counsel states that the campaign

contribution was deposited without endorsement into the Piranha

Press account. The publisher paid the Senator from this

account for his "promotional appearances." It is unclear how

the check ended in the publisher's hands. The Committee did

not report this campaign contribution to the Commission as

required by 2 U.S.C. S 434(b).

b. Response by Committee

In response to the Commission's reason to believe finding

(see Attachment 2), counsel for the Committee asserts that the

check from the Association was not deposited or reported by the

Committee because it was not received by the Comittee.

According to counsel, the Association extended an invitation to

the Senator to speak at its annual meeting and offered to pay

the Senator an honorarium. Subsequently, the speech was

designated as a Piranha Press appearance.

According to the Senator's records, Karen Doyne, an

employee of Fleishman-Hillard, Inc. and a registered lobbyist

for the Association, handled the scheduling and other

arrangements for the appearance.6 Counsel states that Piranha

Press sent a memorandum regarding the appearance to Ms. Doyne,

and that the Senator's records indicate that the Association

was to pay Piranha Press a fee for the appearance. Counsel

6. Fleishman-Hillard is the registered lobbyist for the
Association.
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asserts that neither the Senator's records nor documents of the

Association explain why the Association issued a check to the

Senator's campaign instead of Piranha Press. Counsel also

notes that while the Johnson affidavit states that Johnson

supervised the arrangements for this particular appearance, he

does not state in the affidavit whether he actually discussed

the arrangements for this appearance with anyone in either the

Senator's office or Piranha Press. Counsel further asserts

that although the Johnson affidavit states that the Association

made a campaign contribution because the Senator did not

request an honorarium, the Association's invitation to the

Senator specifically offered an honorarium.

Lastly, counsel argues that no evidence was produced

indicating that Mr. Johnson sent the Association check to the

Committee. Counsel states that the check was not endorsed over

to Piranha Press either by the Senator or the Committee.

According to counsel, the Committee cannot be faulted for not

depositing or reporting a contribution that it evidently never

received.

c. Legal Analysis

The Association's contribution was not deposited or

reported by the Committee as required by 2 U.S.C. SS 432(h) and

434(b), respectively. The applicable law, rebuttals to

counsel's arguments, and support for this conclusion are

addressed in the following analysis.

Pursuant to 2 U.S.C. S 432(a), every political

committee shall have a treasurer. No contribution or
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expenditure shall be accepted or made by or on behalf of a

political committee when the office of treasurer is vacant.

2 U.S.C. I 432(a). Further, no expenditure may be smade without

the authorization of the treasurer or his or her designated

agent. Id.

The Act places certain responsibilities upon the

treasurer. The treasurer, for example, must file periodic

reports of receipts and disbursements on behalf of the

committee. 2 U.S.C. 5 434(b)(2) and (4). Pursuant to 2 U.S.C.

§ 432(h)(l), all receipts received by a committee shall be

deposited into accounts established by that provision.

See also 11 C.F.R. 5 103.3(a). Commission regulations further

provide that such receipts must be deposited within 10 days of

receipt by the treasurer. 11 C.F.R. 5 103.3.

While Piranha Press may have considered the $5,000 payment

from the Association to be payment for a 'promotional

appearance" by the Senator, this apparently was not the intent

of the Association. According to the evidence, the Association

did not request a book promotion appearance. Yet, the

Senator's staff designated the appearance as one. Furthermore,

the check at issue specifically was made payable to

"Durenberger for U.S. Senate." According to the Association's

Schedule B of itemized disbursements, the $5,000 at issue was

reported as a contribution to Durenberger for U.S. Senate.

Attachment 8. Indeed, the address reported by the Association

is the Senator's campaign committee address, not that of

Piranha Press.
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Further, while counsel for the Committee implies that

Mr. Johnson was not actively involved in the arrangements for

Senator Durenberger's appearance before the Association,

Mr. Johnson specifically states in his affidavit that as Senior

Vice-President of Fleishman-Hillard he "supervised the

arrangements" for Senator Durenberger to speak at the

Association's annual meeting. Therefore, Mr. Johnson should

have been aware of the arrangements made by Ms. Doyne in

connection with this speaking engagement. Also, according to

the Johnson affidavit, the invitation to the Senator

"mistakenly" mentions the word honorarium. As a non-profit

organization, the Association customarily does not pay

honoraria. In the event that an honorarium is required, the

Association asks that a formal request be provided. According

to Mr. Johnson, Senator Durenberger, in this case, did not

request an honorarium and, therefore, the Association made a

$5,000 contribution to the Senator's re-election campaign.

Lastly, counsel argues that the Committee cannot be

faulted for failing to deposit or report a contribution that it

evidently never received. While it is unclear how the check

ended in the publisher's hands, it was intended as a campaign

contribution and it was sent to the Senator's campaign

committee. See Attachment 8. The fact that this check was

deposited into a Piranha Press account is not surprising since

the evidence indicates that Senator Durenberger often treated

traditional honorarium appearances as Piranha Press promotional

appearances.
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In sum, this contribution was not deposited by the

campaign committee as required by Section 432(h), nor yas it

reported as required by Section 434(b). The Commission has

adequate information supporting a conclusion that this

violation occurred. The Office of the General Counsel

therefore recommends that the Commission enter into

pre-probable cause conciliation with the Durenberger '94

Volunteer Committee, and Delwyn Olson, as treasurer.

2. Failure To Report Correct Recipient Of
Disbursements

a. Factual Background

As discussed above, this Office received a document from

the Ethics Committee concerning an apparent reporting violation

by Senator Durenberger's campaign committee.
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According to the Dureuberger for U.S. Senate Volunteer

Committee's 1963 Rid-Year meport's Schedule 5 of itemised
disbursements, three transactions vith "3lack Ranafort & Stone"

ate reported by the Comittee. These three transactions, which

took place on January 7, 1903, January 28, 1983 and February 9,
1983, totaled $30,000. On the Committees Schedule o, the

reported purpose of these disbursements is *Professional Fee."
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b. Reso ose by Committee

In response to the Comissionvs reason to believe finding,

interrogatories and request for documents (see Attachment 4),

counsel acknowledges the Volunteer Committee made three

payments totaling $30,000 to Black Manafort £ Stone.

Subsequently, counsel states, Black Manafort & Stone

transferred $30,000 to Gene Holderness. According to counsel,

the reasons underlying these transactions were legitimate and

did not involve any intent to mislead the Commission.

Gene Holderness was Senator Durenberger's campaign manager

for the 1982 campaign. Counsel states that since this was the

first campaign Mr. Holderness had managed, Senator Durenberger

asked Charles Black of Black Ranafort & Stone, the Senator's

chief campaign strategist, to assume a more direct role.

According to counsel, Mr. Holderness was in the real estate

business and took a substantial reduction in compensation to

become the Senator's campaign manager. Counsel further states

that during 1982, Mr. Holderness' real estate business

encountered difficulties so that he no longer received

substantial supplementary income from it. Because of this

decline in income, counsel asserts that during the campaign it

was necessary to encourage Mr. Holderness to reconsider

resigning his campaign post. Therefore, Senator Durenberger

agreed that Mr. Holderness would receive a $30,000 bonus at the

end of the campaign if funds were available. Counsel asserts

that this money was to be paid through Black Manafort & Stone

in order to conceal the bonus from other staff members, who
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would have been unhappy had they known Mr. Rolderness received

a bonus.

Based on the foregoing, counsel states that the payment

through Black Manafort a Stone was "not in any way intended to

deceive the FEC." Counsel further argues that, as a practical

matter, Mr. Holderness worked under Mr. Black although no

formal employment relationship existed. Counsel also states

that "Senator Durenberger was aware contemporaneously that

payments to Mr. Holderness were being made through Black

Manafort & Stone. He does not recall being apprised of the

personnel reasons for doing this, or the reasons why it

appeared appropriate to handle payment in this fashion."
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Lastly, counsel asserts that the events of this matter are

very old and essentially involve a technical violation

unaccompanied by improper intent. According to counsel, no

useful purpose would be served by the "Commission's committing

the considerable resources necessary - given the factual and

legal issues involved - to litigate this matter to conclusion."

c. Legal Analysis

As revealed by the Committee's response, the disbursements

reported by the Committee as made to Black Manafort

& Stone were instead disbursements to Gene Holderness. In

fact, counsel for the Committee concedes in his response that a

"technical violation now appears." The Committee thus failed

to report the correct name and address of the person to whom

the subject disbursements were made. The applicable law and

the arguments presented by counsel are addressed in the

following analysis.

Pursuant to 2 U.S.C. 5 434(a)(1), each treasurer of a

political committee shall file reports of receipts and

disbursements and shall sign each such report. Section

434(b)(5)(A) further requires each report to disclose the name

and address of each person to whom an expenditure in excess of

$200 within the calendar year is made, by the reporting

committee, to meet a candidate or committee operating expense.

In addition, the date, amount, and purpose of such expenditure

is also required to be reported. 2 U.S.C. S 434(b)(5)(A).

in violation of 2 U.S.C. S 434(b)(5)(A).
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While counsel for the Committee argues that the payment

through Black Manafort a Stone was "not in any way intended to

deceive the FCC," that was the result nonetheless. Counsel

states that it appeared appropriate to the Committee

to pay Mr. Holderness through Black Manafort & Stone since he
"essentially worked for Mr. Black. However, counsel also

states that, in order to reduce staff friction, it was in the

Committee's best interest to conceal the bonus to

Mr. Holderness. Therefore, in its attempts to deceive its

staff, the Committee succeeded in deceiving the Commission as

well.

Based on the foregoing, the Commission has adequate

information supporting a conclusion that the Committee violated

2 U.S.C. 5 434(b)(5)(A). The Office of the General Counsel

therefore recommends that the Commission enter into

pre-probable cause conciliation with the Durenberger '94

Volunteer Committee, and Delvyn Olson, as treasurer, as to this

violation.

Ill. DISMCSSION OF COICILIATION POVISIOU AND CVILtMUNT
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IV. u

1. Inter into conciliation with Senator David F.
Durenberger prior to a finding of probable cause to
believe.

2. Enter into conciliation with the Durenberger '94
volunteer Comittee and Delvyn Olson, as treasurer,
prior to a finding of probable cause to
believe.

3. Approve the attached proposed conciliation agreements
and appropriate letters.

Date
General Counsel

-- 

1
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Attachments
1. Response from Senator Durenberger dated April 17o 1991.
2. Response from the Committee dated April 17t 1991.
3. Document from the Senate Ethics Committee dated

January 17, 1991.
4. Response from the Committee dated November 27, 1991.
S. Affidavit of Robert Lively.
6. Copies of twenty checks.
7. Affidavit of Paul Johnson.
8. Schedule B filed by the Association.
9. Proposed conciliation agreement with Senator Durenberger.

10. Proposed conciliation agreement with the Committee.

Staff Member: Mary Ann Bumgarner
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FEDERAL ELECTION COMMISSION
AASH1%CTO7% DC 204b'

KERORANDUM

TO:

FROM:

DATE:

SUBJECT:

LAWRENCE H. NOBLE
GENERAL COUNSEL

MARJORIE W. EMMONS /DONNA ROACHb
COMMISSION SECRETARY

MAY 21, 1992

MUR 3227 - GENERAL COUNSEL'S REPORT
DATED MAY 15, 1992.

The above-captioned document was circulated to the

Comission on MONDAY, MAY 18, 1992 11:00 A.M.

Objection(s) have been received from the

Commissioner(s) as indicated by

Commissioner Aikens

Commissioner Elliott

Comissioner McDonald

Commissioner McGarry

Commissioner Potter

Commissioner Thomas

This matter will be placed

for TUESDAY, JUNE 2, 1992

the name(s) checked below:

xxx

xxx

xxx

on the meeting agenda

Please notify us who will represent your Division before
the Commission on this matter.



BEFORE THE FEDERAL ELECTION COMMISSION

in the Matter of

Senator David F. Durenberger; )
Durenberger '94 Volunteer Committee)
and Delvyn Olson, as treasurer. )

HUR 3227

A CERTIFICATION

1, Marjorie W. Emmons, Recording Secretary for the

Federal Election Commission executive session on June 16,

1992, do hereby certify that the Commission decided by a

vote of 6-0 to return the May 15, 1992 report on RU 3227

to the Office of General Counsel for revision of the

conciliation agreements as follows:

1. Revise the conciliation agreement with
Senator David r. Durenberger

(continued)



Federal Election Commission
Certification for MUR 3227
June 16, 1992

Page 2

2. Revise the conciliation agreement with
the Durenberger '94 Volunteer Committee
and Delwyn Olson, as treasurer

Commissioners Aikens Elliott, McDonald, McGarry,

Potter, and Thomas voted affirmatively for the decision.

Attest:

cretary of the Comission

do -02 -
Date

0



FEDERAL ELECTION COMMISSION
WASHINGTON. DC 20463

August 18, 1992

Jams Hamilton, Esquire
Swidler a Berlin
3000 K Street, N.W.
Suite 300
Washington, D.C. 20007-3851

RE: MUR 3227
Senator David F. Durenberger

Dear Mr. Hamilton:

On February 26, 1991, the Federal Election Commission
found that there is reason to believe your client, Senator
David F. Durenberger, knowingly and willfully violated 2 U.S.C.
9 441i. At your request, on July 31, 1992, the Commission
determined to enter into negotiations directed towards reaching
a conciliation agreement in settlement of this matter prior to
a finding of probable cause to believe.

Enclosed is a conciliation agreement that the Couission
has approv9d in settlement of this matter. If your client
agres with the provisions of the enclosed agreesent, please
sign and return it, along with the civil penalty, to the
Conission. In light of the fact that conciliation
negotiations, prior to a finding of probable cause to believe,
are limited to a maximum of 30 days, you should respond to this
notification as soon as possible.

If you have any questions or suggestions for changes in
the agreemnt, or if you wish to arrange a meeting in
connection with a mutually satisfactory conciliation agreement,
please contact me at (202) 219-3690.

Sincerely,

mary AnBungarnern
Attorney

Enclosure
Conciliation Agreement



FEDERAL ELECTION COMMISSION
WASHINGTON. D C 2046J

Jams Hamilton, Require
Uvidler a Berlin
3000 K Street, N.W.
Suite 300
ashington, D.C. 20007-3851

RE: MUR 3227
Durenberger '94 Volunteer
Committee and Delwyn Olson, as
treasurer

Dear Mr. Hamilton:

On February 26, 1991, the Federal Election Commission
_ found reason to believe that your clients, the Durenberger '94

volunteer Committee and Delwyn Olson, as treasurer, violated
qQ1 2 U.S.C. 55 432(h)(1) and 434(b)(2). In addition, on

September 17, 1991, the Commission found reason to believe your
C4 clients violated 2 U.S.C. S 434(b)(5)(A). At your request, on

July 31, 1992, the Commission determined to enter into
negotiations directed towards reaching a conciliation agreement
in settlement of this matter prior to a finding of probable
cause to believe.

Kaclosed is a conciliation agreement that the Commission
'1 has approved in settlement of this matter. If your clients

agree with the provisions of the enclosed agreement, please
sign and return it, along with the civil penalty, to the
Commission. In light of the fact that conciliation
negotiations, prior to a finding of probable cause to believe,

O> are limited to a maximum of 30 days, you should respond to this
notification as soon as possible.

If you have any questions or suggestions for changes in
the agreement, or if you wish to arrange a meeting in
connection with a mutually satisfactory conciliation agreement,
please contact me at (202) 219-3690.

Sincerely,

ary An Bumgarner
Attorney

Enclosure
Conciliation Agreement



lr. Rick Even
1S4 Russell S
Washington, D

Dear Mr. Evan

As we di
Office to pro
designation oi
handling the
Durenberger a
Delwyn Olson,
enclosed blani
appreciate if
earliest oppo

FEDERAL ELECTION COMMISSION

December 10, 1992

5

enate Office Building
.C. 20S10-2301

RE: MUR 3227
Senator Dave Durenberger
Durenberger '94 Volunteer
Committee and Delwyn Olson,
as treasurer

B:

scussed on September 15, 1992, in order for this
ceed in this matter, we will need signed
I counsel forms which indicate that you will be
above-cited matter on behalf of Senator
nd the Durenberger '94 Volunteer Committee and
as treasurer. For your convenience, I have
k designation of counsel forms. I would
YOU uld submit the completed forms at your
rtumity.

Sincerely,

M&aryiAsh umgarner
Attorney



Jm anua25, 1n9

mim

January 25, 1993

VIA TILRCOPY

Diary Ann Bumgarner, seq.
Federal Blection Commission
999 B Street, W.V.
ashington, D.C. 20463

Re: nato DAid r

Dear Re. 5marae:

This is to oosfirm that the Oqtober c, 192, letter to you
frcm Rick l ans, Senator 'rembeter's .1 4tVe J1*Usistt,
sets forth the Senator's positieon arding IR 3227.

Naxy Albert ad I will contime as the Simator's cowoml in
this miatter.

' ioeely,

7inSB Eailtocx



I EMN jple

Janu 26, m.9.

FederalIa Eetnsssi

999 am, stnoet N.V
Wahintont D.C.2046

January 26M 1993

Mary Ann a" w cotnr, tq.
teieral Election Cisaion999 B Stree't, N.W. -

Washington, D.C. 20463
R: Sepat:David F., Dren b--t

Dear Ms. Sumgarnsr:

This La to coaflxin that the October 6, 1992, letter to you
from nick Evens, Snator Dirni e's atdmiaJstratve Assistant,
sets forth the positmas of the Senator, the Dureeberger ' 94
Volunteer Comttee and .Its Yreasurer, Deiwyn Olson, regarin
DIUR 3227.

Nary, Albert a I ,ill continue as oael for the Senator,
the Volunteer comittes and Mr. Olson in this mtter.

Lncerely,

TOTAL P.0



MUR # 3 Li. .
ADDITIONAL DOCUMENTS WILL BE ADDED TO THIS FILE AS THEY
BECOME AVAILABLE. PLEASE CHECK FOR ADDITIONAL MICROFILM
LOCATIONS.



EDERA -M EI(CTKN CGO MSON
VW&&#C"4.DC 20*3

THIS IS TMMW OF[

Date rlu4V2 Cmra go.- 7..-
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FORl TEE iOLLmFIU DO~To PERTINUST ITO TI AS

1. Memo, General Counsel to the Commission, dated
September 22, 1992, Subject: Priority System Report.
See Reel 354, pages 1590-94.

2. Memo, General Counsel to the Commission, dated
April 14, 1993, Subject: Enforcement Priority System.
See Reel 354. pages 1595-1620.

3. Certification of Commission vote, dated April ae, 1993.
i See Reel 354, pages 1621-22.

* 4. eneral Counsel's Reprt, In the Na~tter of "Nafo ... p-
ii; Priority, dated Decmber_3, 1993.



The Monorable Richard K. Bryan,
Chetirnn

United Stat.s Senate Select
Committee on Ithics

220 Hart Senate Office Building
Second and Constitution Avenue, MU
Washington. DC 20510-6425

33: 303 3227
Dear Chairman Bryan:

This is in reference to theiutteg itvviSenator Devid V. Dabe~comttee and nelvyn O0*4m; !Wtbis Cmeiteerefteti ldAu t S. 1990 end 1amd

doieeo and tonek* Oa

Coisiton closed its-file iU ; U! . 31become a part of the public rei*d V-thim .3*,.d i,
We appreciate your cooperation in helping the Ca.missionmeet its enforcement responsibiflties under the Federa.l KlectionCampaign Act of 1971, as amendd it you have any questions,



2 :!i

ii! i • .7

the attorney a.igm t.6 ~Iw1a

Since rely,

Lawrence R. Noble
General Counsel

Dyt os .L
Associate General Counsel

t~o close the fle: OC09193

£:o

* !the - e - voted



;tON

K Street 3.W., Sutite 300
Vabngon DC 20007-3651

S.C 10 U99

RE: MUR 3227Senator David F. Durenberger
Durenberger '94 Volunteer
Committe, and Delvyn Olien,
as treasurer

- v/~

U'*~wty 3. l 9 les~r client, Senator David F.t the Fe era lection C " ' ..
be knowingly and willfullynn
tate, the Commiieona l 4
)ieots, the Duuenbeyr 99"4...

42.I dditi~n. on .

and Delwjs olson, as ...
. %434(b) () . ..

4 stances of this matter, tbe .
reise its proam~torial i
r, d action agai. st

teDurenberger '94 Volunte
'0treasurer. Accordingly, the
thnis matter.

compliance with all provisions of/
lII0$o Ceisg Act of 1971, as amended.

: *Ik om d!tiUty.peoiions at 2 U.s.c. S 437g(a)(12) no
', I p r ada #hts tter is nov public. In addition,a g m plete Li =mist be placed on th. public record.... w *thtu 304siyso, this coutl occur at any time following

cetifltto of O the COmmission's vote. If you wish to subitastet0a o legal mstrils to appear on the public record,
p9 ..f.. -80 a soon, as psible. While the file may be placedl@ th ,puabli, record before receipt of your additional
matrials, any perniSibl. submissions will be added to the

* pul)ic record when they are received.

; air. agmu ltoe:



4,!i I~ !!

" " | . w'e Imyqetions, please contact me at (202)

Sincerely,

Mary Atnn Duatgarner

Dte the ee1@ci~ voted to close the file: DEC S 9 33

0 -
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