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Lois G. Lerner =
Associate General Counsel =
Federal Election Commission e
999 E Street, N.W. n
Washington, D.C. 20463 w

Re: Joseph Elton

N
V‘

0 Robb for Senate Committee,

A Robert Watson and David K. McCloud

- Dear Ms. Lerners

w Thank you for your recent letter, stating the requirements
for filing a complaint with the FEC. 1In comparing the

X requirements stated in your letter with the Complaint previously
submitted to your office, I find that the only shortcoming of the

o prior Complaint was the failure to provide a notarized affidavit

<r from Mr. Elton.

D) I now enclose a new draft of the Complaint, with the
notarized affidavit included. I ask that you begin your

- proceedings in this matter immediately.

’ If your office requires anything further to begin handling

this matter, please do not hesitate to call me and I will
endeavor to meet your requests as guickly as possible.

Sincerely,

P M

. Marrs

Bradley

BPM/kcn
Enclosure

cc: Joseph Elton
Tony Buckley
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BEFORE THE FEDERAL ELECTIONS COMMISSION

COSEPH ELTON,
Complainant,
V.

ROBB FOR SENATE COMMITTEE

ROBERT WATSON
and
DAVID K. MC CLOUD,

Respondents.

COMPLAINT

Complainant Joseph Elton, by counsel, respectfully represents
unto the Federal Elections Commission as follows:

l. Mr. Elton is the Executive Director of the Republican

Party of Virginia,

2. Robert Watson and David K. McCloud are agents or
employees of the 1988 Robb for Senate Committee, with Mr. McCloud
serving as that committee's chairman.

3. Respondent McCloud is the signatory for the Robb for

Senate Committee

in MUR 2673.
4. By letter dated August 28, 1990, the Robb for Senate

Committee, acting through David K. McCloud, made direct contact

with the chairman of this Commission, Lee Ann Elliot, in an
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attempt to influence the course of the Commission staff's
investigation in MUR 2673. McCloud apparently sent copies of his
letter to Chairman Elliot and to every other member of the
Commission as well. A copy of the August 28, 1990 letter is
attached as Exhibit A to this complaint.

5. By sending the August 28, 1990 letter to members of the
Commission, McCloud and the Robb for Senate Committee violated
federal laws and regulations prohibiting ex parte contact with
members of the Commission, and attempted to exert undue pressure
on members of the Commission by bringing to bear the influence of
the office of a sitting United States Senator.

6. Respondents McCloud and Watson, still acting on behalf
of the Robb for Senate Committee, distributed copies of their
August 28, 1990 letter to various members of the news media,

including Brett Blackledge of the Fairfax Journal, George

Archibald and Jim Clardy of The Washington Times, and other news

organizations and representatives. A copy of The Washington

Times article written by Messrs. Archibald and Clardy, dated
September 26, 1990, is attached as Exhibit B to this complaint;
that article reveals that its authors had been provided with a
copy of the August 28, 1990 letter.

7. By providing the news media with copies of their letter,
which contained confidential information concerning MUR 2673, all
three respondedts violated federal laws and regulations prohib-

iting disclusure of confidential matters pending before the




Commission.

8. In a further attempt to manipulate and unduly influence

the Commission sgtaff in its handling of MUR 2673, respondent
Watson arranged a personal meeting with Stephen Haner, Executive
Director of the Joint Republican Caucus of the Virginia General
Assembly. During this personal meeting, Watson threatened to add
Mr. Haner as a respondent in MUR 2673 unless Mr. Haner presented
testimony to this Commission in support of the allegations of the
Robb for Senate Committee.

9. While Mr. Elton has no knowledge of what, if any,
statements Mr. Haner may have made to this Commission, under oath
or otherwise, he respectfully submits that Mr. Watson's activities
were violative of federal laws and regulations governing
proceedings before this Commission in that (a) they tended to
suborn perjury, and (b) they may have involved the disclosure to
Mr. Haner by Mr. Watson of confidential matters related to the
Commission's proceedings in MUR 2673.

WHEREFORE, complainant Joseph Elton prays that this
Commission will begin a preliminary investigation into the
activities of Robert Watson, David K. McCloud, and the Robb for
Senate Committee; that this Commission will find probable cause
to believe that one or more violations of federal 1laws or
regulations have been committed by the respondents; that the
Commission will refer such matters for criminal prosecution as it

may deem appropriate; and that this Commission will take such
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other equitable or punitive action as may‘ba aﬁthorizcd by law.

JOSEPH ELTON

Bradley P. Marrs

MARTIN, MEYER, ROTHENBERG
GOERGEN & HENLEY, P. C.

3412 Cutshaw Avenue

Richmond, Virginia 23230-5033

(804) 257-7255

I affirm under penalty of perjury that the allegations set

forth in this Complaint are true, to the best of my knowledge.

Richmond, Virginia 23225

STATE OF VIRGINIA

CITY OF RICHMOND, to-wit:

Sworn to before me this :ij-day of January, 1991, by Joseph

Elton.

Notary Public

My Commission expires: (p-2-93




ROBB FOR SENATE
12 Forest Hills Drive
Luray, Vircginia 22835

August 23, 1990

Lee Ann Elliot, Chairman
Federal Election Ccmmicssicn
999 E Street, N.W.
Washington, D.C. 20163

Dear Madam Chairman:

I write to you,
anniversary of the =
the above-captionad
that complaint, the
proceeding nor previ
it will reach a decis
about the case h
Camcaign has followec
contlden:"lxtv we n
rescond to an arr-avy
not s=2en sinc2 tn2

e

1

tion, following the second

nate Campaign’s initial filing in
In the 24 months since I filed

has neither completed this

D N

f'.'(]Ol-
oo

N

jo Yo}

30

:')_
-0 1t
33w O ¢
3 gt
.-a
.J'D

is cass2 During that time, rumors

by c;::;lat and because the Robb
sicn‘'s sbaﬂcard of
.’

grely limiced in our ability to
rumors and a political cover-up

~-
a0
-

5 IR ED
et = O 3 (L

a0 mOr

(9]
QO =
W ¢ O D
33

30 13 0O
3 (v D

W -
EJ

o
-

.

.

lh
[oR )]
3

ornty

11]
ot
(i
]
0l

{nrmation to us on whether or when

SR

id e

Lesisd

l el -
HOIS S wai B

5=




l

g 7

5 J

v 40

N

Lee Ann Elliot, Chair:
Federal Election Commission
August 28, 1990

Page 2




Lee Ann Elliot, Cha_cNen
Federal Election Commission
August 28, 1990
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Lee Ann Ellioc.
Federal Election _omm
August 28, 1990

Page ¢




Lee Ann Elliot, Chaizman
Federal Election Commission
August 28, 1990

Page 5




Lee Ann Elliot, Chax:.
Federal Election Commission
August 28, 1990

Page 6
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Lee Ann Elliot, Cha;:..
Federal Elections Ccmmission
August 28, 1990

Page 7

The Campaign also requests that this proceeding be brought
promptly to a close. The Commission should have sufficient
information about Billy Franklin‘’s employer and his connections
to the Republican Party of Virginia by now. Two years is a long
time, particularly when other interested parties have not felt
themselves constrained by the Commission’s rules.

As you kinow, I have had the opportunity to speak with the
Commission staff only once since this complaint was filed in
August 1988, and have received no acknowledgment of our last
letter of May 18 to the Commission. I hope that you will be able
to sort through these issues in the near future and I stand
ready, as I have throughout, to aid the Commission in any way

necessary.
Sincerely,
avid K. McCloud

cc: Mr. John W. McGarzy

Ms., Joan 0. Ailxen

Mr. Dannvy L. ¥clcnald

Mr. Scott E. Thcomas

Mr., Thomas Joseiiax

Mr, lavid G. Geérztrer

Lawrsnce M, }Mczle, Esc

Antnony Bucklev, Escg

.
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probe and many have already tes-
tfied — some more than once — the
spurces mvolved in the invesuganon
said The FEC inquiry will conunue
at least wrough next month, the
sources said.

The FEC is invesnigaung whetner
the 1988 probe of Mr. Robb's social
hfe by Norfolk private detective
Billy A Frankhin was an improper
contmbunon to Mr. Robb’s Republi-
can opponent, Maurnice Dawkuns.

Mr. Franklin disclosed Monday
that he was retamned and paid by
Richmond obstetrician Lewis H.
Wiliams — not the state GOP Dr.
Wilbams. a Repubhcan who nar-
rowly lost a bid for Congress from
Richmond's 3rd District n 1962, 1s
out of the country and could not be
reached for comment.

Mr Franklin was invesugatng
whether Mr Robb had ues to drug

P mmvolve

dealers and prosurutes whiie he was
goverrior from 1982 to 1986. and re-
poris tnat ne antended parnes in Vir-
ginia Beach where cocaine was
used.

Mr. Robb has denied ever seeing.
POSSesSINg Or USING cocawne. but ac-
Knowiegged that he mav nave ceen
“nainve’ apout people in fus social cir-
cle. several of wnom were ndicted
and convicted of arug trafl:cking

Whule no detnmental informanon
about Mr. Robb's social bife was for-
mally reieased by Mr. Frankiun or
Dr Wibams dunng the 1988 Senate
campaign, the Norfolk detecnve per-
sonally snared information and
leads with many news organizanons
followng the story dunng tne Robb-
Dawiuns race.

Mr. Robb won the election handuly:
Through the FEC complaint. the sen-
ator 1s now trying o stop Mr. Frank.

'8

ln from publishing a book that de-
tails wnatever he iearned apout Mr.
Robb.

According to the detective. Dr
Wilbhams “ran out of money” 1in
rrud-1988 and Mr. Franklin conan-
ued tne prope at hus own expense

However, Dr Willhams actualiv in-
formed state GOP officials montns
eariier that he could not finance tne
Robb investigation alone, The Times
was told vesterday Tne phvsician re-
quested their help in raising funasto
conunue the probe, said one source
invoived Wn the effort.

Mr. Hufiman personally solicied
funds for the probe from partv con-
tnoutors througnout the state and
enlsted several GOP state lemsla-
tors 1o assist the fund-raising, the
source said.

On at least one occasion, at Mr.
Huffman's request, a GOP patron

gave $500 1n cash for the probe. a
source mvolved ! the FEC ingury
said. The contributor handed the
cash in an enveiope to GOP Execu-
nve Director Joe Elton at a Republi-
can gathennp \n Koanoke to be for-
warded to Dr Willamsin Ricnmond.
the source sad

Mr. Hufiman and Mr. Elton have
repeatediv asrued any connecoon
with tne Wiluams-F ranklin probe

"Tne Kepublcan Party of Vir-
purua has not contnibuted to Billy
Frankun's invesogauon,” Mr. Elon
said vesteraay.

Mr. Eiton also demued anv in-
volvement by hum or the state GOP
in the prooe of Mr Kobb. He de-
clined 10 comment on the scope of
the FEC probe.

Mr. Hufman could not be reached

see ROBB, page B2
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ROBB

From page BI ,

.

comment yesterday

GOP officials told The Times that
Dr. Williams initiated the probe of
Mz, Robb on his own after a widely

. known, lengthy investigation of the

private life by a

. Norfolk Virginian-Pilot reporter in

1988 resulted in 0o SOry.

The newspaper ultimately pub-
lished a lengthy story in August 1988
about Mr. Robb's partygoing and al-

Iggdinvolmmlwithwmenand‘

drug-users, but the Williams-.
Franklin probe continued.

David McCloud, Me Robb's chief
of staff and former campaign chair-
man, charged in a letter to the FEC

on Aug. 28that Mr. Huffman and Mr.
Elton asked for donations at the Re-
publican Commonwealth Gala Din-
nerin February 198810 help fundthe
probe. Y
Following the fund-raiser. Mr.
McCloud sad, individual Republi-
can donors were directed to Mr.
Huffman's hotel suite where the
GOP chairman and Mr. Elton sought
cash contributions to pay Mr. Frank-

lm'l'he gala at Richmond's Jefferson
Sheraton Hotel raised about $50.000
for party coffers. Yesterday. Mr. El-
1on said that “no funds collected for
the Commonwealth Gala dinner
were diverted to Billy Franklin”
State Democrats have charged
that Mr. Franklin's expenses were

defra by/Rep cagdona ns
andxétdms essmd erefote be

listed as a campaign contribution
accordance with FEC rules.

They also said thataf state Repub-
licans leaked the findungs of Mr.
Franklin's investiganion to the press
Inan attempt to embarrass Mr. Robb
dunng the 1988 campaign. thedetec:
tive's fees are subjectto federal cam-
paign disclosure laws.

The FEC's findings will remain
confidential unless violauons of fed-
eral campaign disclosure laws are
charged, according to an FEC offi-
cial. -

Some Republicans said yesterday,
however, they would demand a gen-
eral housecleaning within the party
if evidence comes to light that GOP
leaders had been connected with Mr.
Fr in's jnvestigauon regardless

gofa;.é(hcr y !qu wer* brokﬁn




FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

February 7, 1991

Joseph Elton

c/o Bradley Marrs, Esq.

Martin, Meyer, Rothenberg,
Goergen & Henley

3412 Cutshawv Avenue
Richmond, VA 23230-5033

MUR 3222

Dear Mr. Elton:

This letter acknovledges receipt on February 4, 1991, of
your complaint alleging possible violations of the Federal
Election Campaign Act of 1971, as amended ("the Act"), by Robb
for the Senate and Alson H. Saith, Jr., as treasurer, David K.
McCloud and Robert L. Watson. The respondents will be notified
of this complaint wvithin five days.

You vwill be notified as soon as the Federal Election
Commission takes final action on your complaint. Should you
receive any additional information in this matter, please
forvard 1t to the Office of the General Counsel. Such
information must be svorn to in the same manner as the original
complaint. We have numbered this matter MUR 3222. Please refer
to this number in all future correspondence. For your
information, ve have attached a brief description of the
Commission's procedures for handling complaints.

If you have any questions, please contact Retha Dixon,
Docket Chief, at (202) 376-3110.

Sincerely,

Lavrence M. Noble
General Counsel

Lois G. Lerner

Associate General Counsel

Enclosure
Procedures
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

February 7, 1991

Robert L. Watson
113-115A South Third Street
Richmond, VA 23219

MUR 3222

Dear Mr. Watson:

The Federal Election Commission received a complaint vhich
alleges that you may have violated the Federal Election Campaign
Act of 1971, as amended ("the Act”). A copy of the coamplaint 1is
enclosed. We have numbered this matter MUR 3222. Please refer
to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate in
vriting that no action should be taken against you in this
matter. Please submit any factual or legal materials vhich you
believe are relevant to the Commission's analysis of this
matter. Where appropriate, statements should be subaitted under
oath. Your response, vhich should be addressed to the General
Counsel's Office, must be submitted vithin 15 days of receipt of
this letter. If no response 1is received vithin 15 days, the
Commission may take further action based on the available

information.

This matter will remain confidential in accordance vith
2 U.S.C. § 437g(a)(4)(B) and § 437g(a)(12)(A) unless you notify
the Commission in writing that you wish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.




Robert L. Watson
Page 2

If you have any questions, please contact Tony Buckley, the
attorney assigned to this matter, at (202) 376-5690. For your
information, ve have attached a bdbrief description of the
Commission's procedures for handling complaints.

Sincerely,

Lavrence M. Noble
General Counsel

Associate General Counsel

Enclosures

1. Complaint

2. Procedures

3. Designation of Counsel Statement
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

February 7, 1991

David K. McCloud

Russell Office Building
Room 493

Washington, D.C. 20510-4603

MUR 3222

Dear Mr. McCloud:

The Federal Election Commission received a complaint vhich
alleges that you may have violated the Federal Election Campaign
Act of 1971, as amended ("the Act"). A copy of the complaint is
enclosed. We have numbered this matter MUR 3222. Please refer
to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate in
vriting that no action should be taken against you in this
matter. Please submit any factual or legal materials vhich you
believe are relevant to the Commission's analysis of this
matter. Where appropriate, statements should be submitted under
ocath. Your response, vhich should be addressed to the General
Counsel's Office, must be submitted within 15 days of receipt of
this letter. If no response 13 received vithin 15 days, the
Commission may take further action based on the avallable
information.

This matter vill remain confidential in accordance vith
2 U.S.C. & 437g(a)(4)(B) and § 437g(a)(12)(A) unless you notify
the Commission in vriting that you wvish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
fora stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.




David K. McCloud
Page 2

If you have any questions, please contact Tony Buckley, the
attorney assigned to this matter, at (202) 376-5690. Por your
information, ve have attached a brief description of the
Commission's procedures for handling complaints.

Sincerely,

Lavrence M. Noble
General Counsel

-

BY: Lois G.
Associate General Counsel

Enclosures
1. Complaint
2. Procedures
3. Designation of Counsel Statement
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

February 7, 1991

Alson H. Smith, Jr., Treasurer
Robb for the Senate

12 Porest Hills Drive

Luray, VA 22835

RE: MUR 3222

Dear Mr. Smith:

The Federal Election Commission received a complaint vhich
alleges that Robdb for the Senate and you, as treasurer, may have
violated the Federal Election Campaign Act of 1971, as amended
(“the Act®"). A copy of the complaint is enclosed. We have
numbered this matter MUR 3222. Please refer to this number in
all future correspondence. .

Under the Act, you have the opportunity to demonstrate in
vriting that no action should be taken against you in this
matter. Please submit any factual or legal materials which you
believe are relevant to the Commission's analysis of this
matter. Where appropriate, statements should be submitted under
oath. Your response, vhich should be addressed to the General
Counsel's Office, must be submitted within 15 days of receipt of
this letter. If no response is received vithin 15 days, the
Commission may take further action based on the available

information.

This matter will remain confidential in accordance vwith
2 U.S.C. & 437g(a)(4)(B) and 5 437g(a)(12)(A) unless you notify
the Commission in writing that you vish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.




v 403500234

™

Alson H. Saith, Treasurer
Page 2

If you have any questions, please contact Tony Buckley, the
attorney assigned to this matter, at (202) 376-5690. For your
information, ve have attached a brief description of the
Commission‘'s procedures for handling complaints.

Sincerely,

Lavrence M. Noble
General Counsel

BY: ;:: é.i 'Eerner

Associate General Counsel

Enclosures
l. Complaint

2. Procedures
3. Designation of Counsel Statement

cc: Senator Charles Robb
Russell Office Building

Room 493
Washington, D.C. 20510-4603




%
N
o
™
Fe
N

) BEPORE THE FEDERAL ELECTION COMMISSION

JOSEPH ELTON,
Complainant,

v. MUR 3222

ROBB FOR SENATE COMMITTEE,

ROBERT WATSON, AND

DAVID K. MCCLOUD,
Respondents

h
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ANSWER AND MEMORANDUM IN SUPPORT OF DISMISSAL

Now comes the Robb for Senate Committee, Robert Watson, and
David K. McCloud (Respondents) and state the following in

N response to the Complaint filed by Complainant Joseph Elton
- (Elton) in this matter and received by Respondents on February 8,
; 1991:
- . , : .
1. Respondents neither admit nor deny the allegations in
M Paragraph 1 of the Complaint.
N 2. Respondents admit that David K. McCloud is the chairman
s of the Robb for Senate Committee as alleged in Paragraph 2 of the
complaint. Robert Watson has no official affiliation with the
() Robb for Senate Committee.
< 3. Respondents admit that David K. McCloud filed a
. Complaint, and subsequent documents at the request of the
2 Commission, in MUR 2673.
- 4. Respondents admit that David K. McCloud sent a letter
N to Lee Ann Elliot, Chairman of the Federal Election Commission on

August 28, 1990, and copied the other members of the Commission,
and deny the remaining allegations of Paragraph 4.

5. Respondents deny each and every allegation of Paragraph
5 of the Complaint.

6. Respondents admit that David K. McCloud provided a copy
of his August 28, 1990 letter to Brett Blackledge of the Fairfax
Journal as alleged in Paragraph 6 of the Complaint. Neither Mr.

McCloud nor Mr. Watson had contact with George Archibald or Jim
Clardy of the Washington Times.
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7l c Respondents deny the allegations of Paragraphs 7, 8,
and 9 of the Complaint.

MEMORANDUM IN SUPPORT OF DISMISSAL

: {9 Complainant Elton does not, and cannot, support his
allegations that the Respondents have violated the Federal
Election Campaign Act or FEC regulations.

2 This is the second, and we hope the last, time
Respondents have been called upon to answer a baseless complaint
about their efforts to obtain a Commission decision in MUR 2673.
In MUR 2980, Billy Franklin, a private investigator who
Respondents have alleged has worked for Mr. Elton and the
Republican Party of Virginia, alleged that Respondents had
violated the Commission’s confidentiality rules by providing
copies of their pleadings in MUR 2673 to reporters. On December
14, 1989, the Commission determined that there was no reason to
believe that Respondents had violated the confidentiality rules.

A. RESPONDENTS HAVE COMPLIED WITH THE EX PARTE RULE

3. Elton clearly does not understand the Commission’s ex
parte rule which prohibits "communication[s] relative to the
factual or legal merits of any enforcement action,"” 11 C.F.R.
Sec. 111.22, if he believes that Respondents’ August 28 letter to
Chairman Elliot violated the rule.

4. That letter merely sets forth the Respondents’
frustration with the length of time the Commission was taking to
resolve the issues in MUR 2673, now more than two years, and the
hardship caused to the interested parties by the lack of

resolution.

5. The letter made reference only to publicly available
information and expressed concern about the public comments about

that proceeding being made

6. Mr. McCloud’s letter specifically avoided comment on
information available only in its pleadings in MUR 2673.

7. The Commission itself recognized that the letter was
not about the factual or legal merits of MUR 2673 in its
September 19 letter to Mr. McCloud. 1In that letter, the
Commission reminded Respondents that if they wished to file a

complaint

they needed to file a sworn and notarized
complaint. See Exhibit A.
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8. Respondents consulted with counsel in drafting the
August 28, 1990 letter and intentionally limited the scope of the
letter to avoid discussion of any notification sent by the
Commission, any aspect of the investigation conducted by the
Commission, or the factual or legal merits of the underlying MUR.

B. RESPONDENTS HAVE NOT MISUSED THE OFFICE OF A SITTING
UNITED STATES SENATOR

e Elton’s contention that Respondents sought to
improperly influence the Commission by bringing to bear the
influence of the office of a sitting Senator is baseless. The
August 28 letter in question was sent by the Robb for Senate
Committee on Robb for Senate letterhead, not official Senate
stationery.

10. Inquiring about the status of one’s case before the
Commission (since the Commission does not communicate with
Complainants once the Complaint is filed), is a normal activity,
and expressing frustration about delays in that process after two
years is clearly reasonable. The logical outcome of Elton's
position, an outcome the Commission clearly would not support, is
that elected officials are not entitled to the same protections
of the law as private individuals seeking redress from the
Commission.

C. RESPONDENTS HAVE CONSISTENTLY RESPECTED THE
COMMISSION'S CONFIDENTIALITY REQUIREMENTS

11. Since the August 28 letter did not constitute a
pleading in MUR 2673 and discussed publicly available information
only, it could not have violated the confidentiality provisions
of the Commission’s rules. As the Commission noted in its
September 19 letter to the Respondents,

the Commission’s confidentiality requirements do not
prohibit an individual from publicizing knowledge
available to him independent of action by the
Commission.

FEC Letter to David K. McCloud (September 19, 1990)(Exhibit A).

12. And, as the Commission noted in dismissing Mr.
Franklin’'s similarly baseless complaint against Respondent
McCloud in MUR 2980,

The Commission has consistently held that this
prohibition [the confidentiality rule] does not prevent
a complainant from releasing the fact that a complaint




has been filed, or from réleasing the substance of that
) complaint. See, e.g., MUR 2142.

FEC First General Counsel’s Report, MUR 2980 (December 14, 1989)
(Exhibit B). '

13. Since the August 28 letter did not discuss information
gleaned from Commission communications, which were not, in any
event, available to Respondents, discussed only publicly
available information, and did not constitute a pleading in MUR
2673, there are no restrictions on Respondents’ right to
disseminate copies of the letter to the media or anyone else.

D. ELTON’S ALLEGATION THAT RESPONDENT WATSON THREATENED
ANYONE IS GROUNDLESS == = BN L

L. As for Complainant’s allegations about conversations
between Mr. Watson and Mr. Haner, the suggestion that
intimidation could possibly have been involved is ludicrous. Mr.

0 Haner and Mr. Watson have known each other for years in political
circles in Richmond. They met in June of 1989, at Mr. Haner's
request, to discuss the Robb campaign’s allegations that the
Republican Party of Virginia had hired private investigator Billy
Franklin to investigate Senator Robb.

16. Mr. Haner told Mr. Watson that he was not involved in
the hiring of Franklin, but that he believed that Elton had been.

” 17. Mr. Elton’s concern for Mr. Haner'’'s welfare is

o touching, but Respondents fail to see how Mr. Elton has standing
V

S

to raise such a claim and suspect he is more concerned about
testimony Mr. Haner may have given to the Commission implicating
Mr. Elton in illegal activity.

18. Furthermore, Mr. Elton’s suggestion that a violation of
the Act has occurred because Mr. Elton imagines that Mr. Watson
~ might have disclosed confidential matters relating to the
Commission’s proceedings in MUR 2673 to Mr. Haner, who is
affiliated with the very people alleged to be behind the illegal
activities involved in that proceeding is patently absurd, and a
waste of the Commission’s time.

CONCLUSION

WHEREFORE, Respondents request that the General Counsel
recommend that the FEC dismiss the Complaint in this matter and
urge the FEC to refuse to provide a forum for this baseless
complaint.
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Respectfully submitted,

Robb for Senate Committee,
Robert Watson, and
David K. McCloud

/M// 7] 4.5

By: David K. McCloud

DATED: February 22, 1991

VERIFICATION

I have read the foregoing amendment and know the contents

and the same is true of my own knowledge, except to

thereof,
and as to

those matters therein stated on information and belief,
those matters, 1 believe them to be true.

LdiilL.S

David K. McCloud

The above-signed person, known to me to be David K. McCloud,
personally appeared before me this A4 day of February, 1991, and
acknowledged the contents of this Amendment to be true for the

uses and purposes set forth therein.

Dot ///§§/

My commission expires:
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FEDERAL ELECTION COMMISSION

WASHINGTON, D.C. 20463

Saptember 19, 1990

David K. McCloud

Robb for Senate

12 Forest Hills Drive
Luray, Virginia 22835

RE: MUR 2673

Dear Mr. McCloud:

This is to acknowledge receipt of your
August 28, 1990 letters regarding the above-captioned matter.

To the extent your August 28th letter was meant to be a
complaint

or to the extent your letter was meant to supplement your
previous complaint, the Act and Commission Regulations require
that the contents of a complaint be sworn to and signed in the
presence of a notary public and notarized. Your letter did not
contain a notarization on your signature and was not properly
sworn to. We are sorry for the inconvenience that these
requirements may cause you, but we are not statutorily empowered
to proceed with the handling of a compliance action or to
consider any such additional information unless all the
statutory requirements are fulfiiled. See 2 U.S.C. § 437g.

As for your concerns about not being apprised of when the
Commission will reach a final decision in this case, the Act
prohibits any person from making public the fact of any
notification or investigation by the Commission, prior to
closing the file in the matter, unless the party being
investigated has agreed in writing that the matter be made
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David X. McCloud
Page 2 sy
public. 8ee 2 U.8.C. § 437g(a)(4)(B) and § 437g(a)(12)(A).

This prohibition applies equally to the complainant in & matter.

Because there has on no written agreement that the matter be
made public, we are not in a position to release any information i

at this time.

As you were informed by letter dated August 22, 1988, we
will notify you as soon as the Commission takes final action on
your complaint. 1In the meantime, we welcome any additional

evidence you can provide us in this matter. We cannot, of
course, advise you concerning any contemplated action pursuant

to 2 U.8.C. § 437g(a)(8). '
Sincerely,

Lawrence M. Noble
General Counsel 8

=)

= =
BY: Lois G. /Lerner
Associate General Counsel




rlnln:gglnlcr:oueconu:lsxou
E Street, N.W,
Washington, D.C. 20463 SENSH'WE
FIRST GENERAL COUNSEL'’S REPORT : '
NUR & 2980
DATE COMPLAINT RECEIVED
8Y OGC: September 7, 1969
DATE OF NOTIFICATION TO
RESPONDENTS: September 15, 1989
STAPF MNEMBER: A. Buckley

CONPLAINANT: Billy A. Franklin

RESPONDENTS: David K. McCloud; Robb for Senate and
Alson H. Smith, Jr., as treasurer:

RELEVANT SBTATUTE: 2 U.8.C. § 437g(a)(12)(a)
INTERNAL REPORTS CHECKED: None
PEDERAL AGENCIES CHECKED: None
I. GENERATION OF MATTER

The complainant, Billy A. Franklin, is a private detective
whose investigation of Senator Charles Robb is the subject of
MUR 2673. Mr. Franklin filed a complaint alleging that David k.

McCloud, chaicrman of Robb for Senate, or Robb for Senate itself,

violated 2 U.S.C. § 437g(a)(l12)(A) by releasing the contents of

the complaint and amendments in MUR 2673 to various newspapert
reportecrs.
II. PACTUAL AND LEGAL ANALYSIS

Pursuant to 2 U.S.C. § 437g(a)(12)(A), it is unlawful for
any person to publicize any notification or investigation made
by the Federal Election Commission, without the written consent
of the person receiving such notification or of the person with
respect to whom such investigation is made. The Commigsion has

consistently held that this prohibition does not prevent a




conplatna?t from releasing the fact that a complaint has been
filed, or from releasing the substance of that complaint. See,
e.g., MUR 2142. '

Mr. Pranklin cites several newspaper articles as support
for his allegations. The first two, Washington Post articles
dated Auqust.3o. 1988, both state that a Commission spokesman
confirmed the £iling of the complaint in MUR 2673, but declined
further comment due to confidentiality rules. The acticles
further state that Mtr, McCloud declined to discuss the

~ complaint, citing privacy laws, but that Mr. Franklin divulged

™~ the contents of the complaint. The other articles state the

- econtents of the samendments to the complaint, but do not mention
-2 the sources of this information.

Lz Nona of the evidence cited in the complaint supports a

o finding that the respondents have vioclated the confidentiality

<r requirements of the Act by disclosing any information about a

) Conmission notification or investigation, Moreover, the

- respondents have submitted additional evidence, in the form of
~

an affidavit from the complainant in MUR 2673 and additional
newspaper articles, in support of their argument that they did
not breach the confidentiality taqui;omonts. (Attachment 1).
Therefore, this Office recommends that the Commission £ind no
reason to believe that David K, McCloud violated 2 U.5.C.

§ 437g(a)(12)(A), £ind no reason to believe that Robb for Senate

and Alson H. Smith, Jr., as treasurer, violated 2 U,5.C,

§ 437g(a)(12)(A), and close the file.
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I21. RECONNENDATIONS

< . .

b 0 Find 00 reagon to believe that David K. McCloud violated
2 U.8.C. 8§ 437g(a)(12)(A).

2. 2ind no reason to believe that Robb for Senate and Alson H.
Smith, Jr., as treasurer, violated 2 U.8.C,
g 437g(a)(12)(A).

3. Approve the attached letters.

4. Close the £ile.

Lawrence M. Noble
General Counsel

WQ'/L['?‘i BY:

Attachments

Assocliate Gegneral Counsel

1. Reply of Respondents
2. Letters (2)
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* RECEIVED
FEDERAL ELECTION COMMISSION
MAIL RO

S HOUM
MARTIN, MEYER, ROTHENBERG, GOERGEN & HENLem APR-1 AMIO: 47
A PROFESSIONAL CORPORATION
BERNARD G. MEYER, JR. 3412 CUTSHAW AVENUE QEBReEL
:'EcT::nf :oe nzraﬁuasac RICHMOND, VIRGINIA 23230-5033 LEWIS W. MARTIN
ROBERT €. HENLEY, Wi
RANDOLPH C. ROBERTSON (804) 267-7255
BRADLEY P MARRS
BRIAN K. STEVENS TELECOPIER (804) 353-9941

March 29, 1991

Lois G. Lerner
Associate General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D. C. 20463

6S:€ Hd |- 4dV 16

NOTe <11 i

5p) 3
Re: Elton v. Robb for Senate Committee, Watson and McCloud

™ MUR 3222

3 Dear Ms. Lerner:

) .
I would appreciate your letting me know 1f the respondents

N in the case referenced above have provided you with any written

reply to our charges. We would appreciate the opportunity to
m review and comment upon their reply.

© Since

: 15l 77—,

Bradley P. Marrs
o BPM/ddh

cc: Joseph Elton




FEDERAL ELECTION COMMISSION

WASHINGTON, D.C. 20463
April 11, 1991

Bradley P. Marrs, Esq.

Martin, Meyer, Rothenberg,
Goergen & Henley

3412 Cutshaw Avenue

Richmond, VA 23230

RE: MUR 3222
Robb for Senate Committee

Dear Mr. Marrs:

This is in response to your letter dated March 29, 1991 in
which you request an opportunity to review and comment upon any
written reply by the respondents to the complaint you £iled on
January 30, 1991, with the Federal Election Commission.

The Federal Election Campaign Act of 1971, as amended ("the
Act"), prohibits any person from making public the fact of any
notification or investigation by the Commission, prior to
closing the file in the matter, unless the party being
investigated has agreed in writing that the matter be made
public. See 2 U.S.C. § 437g(a)(4)(B) and § 437g(a)(12)(A)~
Because there has been no written agreement that the matter be
made public, we are not in a position to release any information

at this time.

As you were informed by letter dated February 7, 1991, we
will notify you as soon as the Commlss1on takes f1nal action on

your complaint.

Sincerely,

Lawrence M. Noble
General Counsel

=L S

Lois G. Lerner
Associate General Counsel
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FEDERAL ELECTION COMMISSION

999 E Street, N.W. SENSITIVE
Washington, D.C. 20463

FIRST GENERAL COUNSEL'’S REPORT

MUR & 3222

DATE COMPLAINT RECEIVED

BY OGC: February 4, 1991

DATE OF NOTIFICATION TO
RESPONDENTS: February 5, 1991
STAFr MEMBER: Tony Buckley

COMPLAINANT: Joseph Elton, Executive Director of the
Republican Party of Virginia

RESPONDENTS: David K. McCloud
Robert Watson
Robb for the Senate and Alson H. Smith, Jr., as
treasurer

RELEVANT STATUTES: 2 U.S.C. § 437g(a)(12)(A)
11 C.F.R. § 111.22(a)

INTERNAL REPORTS CHECKED: None
FEDERAL AGENCIES CHECKED: None

I. GENERATION OF MATTER

This matter arose as a result of information published in
regard to MUR 2673.

On August 28, 1990, David K. McCloud, the complainant in
MUR 2673, wrote to the chairman of the Federal Election
Commission to express his concern over Commission’s failure to
take final action or provide him information regarding the
status of that matter. 1In his letter, Mr. McCloud recited

various additional facts which he believed supported his theory

in MUR 2673.
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.1 Copies of the letter were sent to

the five other Commissioners, the ex officio designee of the
Secretary of the Senate, the General Counsel, and the staff
attorney assigned to MUR 2673. References to the letter
appeared in several newspaper reports several days after its
receipt by the Commission.

On January 30, 1991, Joseph Elton, Executive Director of
the Republican Party of Virginia, through his attorney,
Bradley P. Marrs, filed a complaint alleging that, by sending
his letter to the Commissioners, Mr. McCloud had violated the
Act’s prohibition against ex parte communications.
Attachment 1. The complainant further alleged that by sending
copies of the letter in question to various members of the
media, Mr. McCloud and others had violated the confidentiality
provisions of the Act. Finally, the complainant alleges that
Robert Watson, State Director for Senator Robb, met with Steven
Haner, Executive Director of the Joint Republican Caucus in the
Virginia legislature, in order to coerce Mr. Haner into
providing testimony to the Commission in support of the

allegations of the complaint in MUR 2673, and that this activity

1. Because Mr. McCloud included new allegations of violations, and
because this letter was not notarized, this Office informed

Mr. McCloud by letter dated September 19, 1990, that the contents
of the letter would have to be sworn to and signed in the presence
of a notary for them to be considered by this Office.




by Mr. watson may have violated of the Act’s confidentiality
provisions.z
On February 22, 1991, Respondents submitted a joint
regsponse. Attachment 2. They first argue that the letter sent
to the Chairman of the Commission did not violate the
prohibition against ex parte communications because the letter
made reference only to publicly available information and
specifically avoided comment on information available only in
the pleadings in MUR 2673. With regard to the alleged violation
of confidentiality, Respondents admit that David McCloud
provided a copy of the letter to Brett Blackledge of the Fairfax
Journal, but argue that the August 28th letter could not have
violated confidentiality as it was not a pleading and only

discussed publicly available information.

II. FACTUAL AND LEGAL ANALYSIS

Pursuant to 2 U.S.C. § 437g(a)(12)(A), it is illegal for
any person to make public any notification or investigation
without the written consent of the person receiving the
notification or the person with respect to whom such
investigation is made. Although the Commission’s regulations

also prohibit any person from making the administrative

2. The complainant also alleged that Respondents, by sending the
letter to the Commission, attempted to exert undue pressure on
members of the Commission by bringing to bear the influence of the
office of a sitting United States Senator, and that Mr. Watson’s
meeting with Mr. Haner may have tended to suborn perjury. This
Office has no opinion on whether these were attempted or occurred,
but simply notes that such activities are outside the jurisdiction
of the Commission.




oy
complaint filed with the Commission public, 11 C.F.R.

§ 111.21(a), the Commission has consistently held that the Act’s
prohibition does not prevent a complainant from releasing the
fact that a complaint has been filed, or from releasing the
substance of that complaint. See, e.g., MUR 2142.

Pursuant to 11 C.F.R. § 111.22(a), no interested party
outside of the Commission shall make or cause to be made to any
Commissioner any ex parte communication relative to the factual
or legal merits of any enforcement action. An ex parte
communication "is a communication about a case which an
adversary makes to the decisionmaker without notice to an

affected party." D’Acquisto v. wWashington, 640 F. Supp. 594,

621 (N.D. Ill. 1986).

Mr. McCloud’s August 28, 1990 refers to the complaint in
MUR 2673 and summarizes the central allegations therein.

Additionally, that letter discusses information obtained by

Mr. McCloud from various allegedly public sources,




As there is no question that Mr. McCloud’s letter was made

public, the only issue relating to confidentiality is whether

the contents of that letter were such that they should not have
been revealed. Nothing in the letter discusses what action the
Commission has taken in its investigation of MUR 2673, or whom
the Commission has notified or otherwise contacted. Rather, the
information more closely resembles that which is contained in
complaints and the publication of which the Commission has found
does not violate confidentiality. Moreover, the pendency of a
MUR does not suddenly make the dissemination of already public
information illegal solely because it relates to the subject
matter of the MUR. Rather, it is the release of information
regarding actions the Commission has taken during the pendency
of a MUR which is illegal. Accordingly, this Office recommends
that the Commission find no reason to believe that David McCloud
or Robb for the Senate and Alson H. Smith, Jr., as treasurer,
violated 2 U.S.C. § 437g(a)(12)(A).

Likewise, the complainant’s statements that he has no
knowledge of what Mr. Watson might have said to Mr. Haner, but
that the contact might have violated confidentiality, are
clearly insufficient to support a finding of reason to believe.
Accordingly, this Office recommends that the Commission find no
reason to believe that Robert L. Watson violated 2 U.S.C.

§ 437g(a)(12)(A).




With regard to the alleged violation of the Commission’s

regulation prohibiting ex parte communications, the same letter
was sent to the General Counsel and the staff attorney assigned
to MUR 2673. Given that the Commission’s procedures contemplate
an enforcement process where the General Counsel recommends a
course of action to the Commission based on the evidence, see

11 C.F.R. §§ 111.7 and 111.16, a communication would only be ex

parte if it was sent to a Commissioner or Commissioners and was

not made part of the normal routing procedures in the

enforcement process. Such is not the case here.3 Accordingly,
this Office recommends that the Commission find no reason to

believe that David McCloud or Robb for the Senate and Alson H.

Smith, Jr., as treasurer, violated 11 C.F.R. § 111.22(a).

Because this Office is recommending no reason to believe

findings as to all alleged violations, this Office further
recommends that the Commission close the file and approve the
appropriate letters.

IXII. RECOMMENDATIONS

1. Find no reason to believe that David K. McCloud violated

2 U.S.C. § 437g(a)(12)(A) or 11 C.F.R. § 111.22(a).

2. Find no reason to believe that Robb for the Senate and
Alson H. Smith, Jr., as treasurer violated 2 U.S.C.

§ 437g(a)(12)(A) or 11 C.F.R. § 111.22(a).

3. The Commission’s regulation expressly recognizes that
enforcement proceedings are confidential. See 11 C.F.R.
§ 111.22(a) ("except to the extent required for the disposition of
ex parte matters required by law (for example, during the normal
course of an investigation or a conciliation effort)"). Thus, it
is irrelevant that the McCloud letter was not provided to the
respondents in MUR 2673.
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Find no reason to believe that Robert Watson violated
2 U.8.C. § 437g(a)(12)(Aa).

Approve the appropriate letters.

Close the file.

Date

f/ 24/7/

General Counsel

Attachments
1. Complaint
2. Response
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s‘non‘z THE FEDERAL ELECTION COMMISSION

In the Matter of

)
Joseph Elton, Executive Director ) MUR 3222
of the Republican Party of )
Virginia. )
CERTIFICATION
= I, Marjorie W. Emmons, Secretary of the Federal Election
= Commission, do hereby certify that on June 4, 1991, the
3 Commission decided by a vote of 5-0 to take the following
actions in MUR 3222:
N
~ ) Find no reason to believe that David K. McCloud
violated 2 U.S.C. § 437g(a)(12)(A) or 11 C.F.R.
o § 111.22(a).
v
5 2. Find no reason to believe that Robb for the
Senate and Alson H. Smith, Jr., as treasurer
. violated 2 U.S.C. § 437g(a){12)(A) or 11 C.F.R.
§ 111.22(a).
.
3. Find no reason to believe that Robert Watson

violated 2 U.S.C. § 437g(a)(12)(A).

(Continued)




Federal Election Commission
Certification ¥for MUR 3222
June 4, 1991

Approve the appropriate letters, as
recommended in the General Counsel’s Report
dated may 29, 1991.

Close the file.

Commissioners Elliott, Josefiak, McDonald, McGarry, and

Thomas voted affirmatively for the decision; Commissioner Aikens

did not cast a vote.

Attest:

rjorie W. Emmons
ary of the Commission

Received in the Secretariat: Thurs., May 30, 1991 4:05 p.m.
Circulated to the Commission: Fri., May 31, 1991 12:00 p.m.
Deadline for vote: Tues., June 4, 1991 4:00 p.m.

dr
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FEDERAL ELECTION COMMISSION

WASHINGTON, D C 20463
June 17, 1991

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Joseph Elton

c/o Bradley P. Marrs, Esq.

Martin, Meyer, Rothenberg,
Goergen & Henley

3412 Cutshaw Avenue

Richmond, vA 23230

RE: MUR 3222

Dear Mr. Elton:

Oon June 4, 1991, the Federal Election Commission reviewed
the allegations of your complaint dated January 30, 1991, and
found that on the basis of the information provided in your
complaint, and information provided by the respondents, there is
no reason to believe David McCloud or Robb for the Senate and
Alson H. Smith, Jr., as treasurer, violated 2 U.S.C.

§ 437g(a)(12)(A) and 11 C.F.R, § 111.22(a), or that Robert
Watson violated 2 U.S.C. § 437g(a)(12)(A). Accordingly, on
June 4, 1991, the Commission closed the file in this matter.

The Federal Election Campaign Act of 1971, as amended ("the
Act") allows a complainant to seek judicial review of the
Commission’s dismissal of this action. See 2 U.S.C.

§ 437g(a)(8).

Sincerely,

Lawrence M. Noble
General Counsel

STGot—

BY: Lois G. Lerner
Associate General Counsel

Enclosure
GC Report
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FEDERAL ELECTION COMMISSION

WASHINCTON, D.C 20463

June 17, 1991

Robert L. Watson
5740 pPark Avenue
Richmond, VA 23226

RE: MUR 3222
Robert L. Watson

Dear Mr. Watson:

On February 7, 1991, the Federal Election Commission
notified you of a complaint alleging violations of certain
sections of the Federal Election Campaign Act of 1971, as
amended, and its implementing regulations.

Oon June 4, 1991, the Commission found, on the basis of the
information in the complaint, and information provided by you
and the other respondents in this matter, that there is no
reason to believe you violated 2 U.S.C. § 437g(a)(12)(A).
Accordingly, the Commission closed its file in this matter.

This matter will become a part of the public record within
30 days. If you wish to submit any materials to appear on the
public record, please do so within ten days. Please send such
materials to the Office of the General Counsel.

Sincerely,

Lawrence M. Noble
General Counsel

d/
. e —
_

BY: Lois G. Lerner
Associate General Counsel

Enclosure
GC Report
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FEDERAL ELECTION COMMISSION

WASHINGTON, D.C 20463

June 17, 1991

David K. McCloud

Russell Office Building
Room 493

Washington, D.C. 20510-4603

RE: MUR 3222
David K. McCloud

Dear Mr. McCloud:

On February 7, 1991, the Federal Election Commission
notified you of a complaint alleging violations of certain
sections of the Federal Election Campaign Act of 1971, as
amended, and its implementing regulations.

Oon June 4, 1991, the Commission found, on the basis of the
information in the complaint, and information provided by you
and the other respondents in this matter, that there is no
reason to believe you violated 2 U.S.C. § 437g(a)(12)(A) and
11 C.F.R. § 111.22(a). Accordingly, the Commission closed its
file in this matter.

This matter will become a part of the public record within
30 days. If you wish to submit any materials to appear on the
public record, please do so within ten days. Please send such
materials to the Office of the General Counsel.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois G. Lerner
Associate General Counsel

Enclosure
GC Report
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FEDERAL ELECTION COMMISSION

WASHINGTON, D C 20463

June 17, 1991

Alson H. Smith, Jr., Treasurer
Robb for the Senate

12 Forest Hills Drive

Luray, VA 22835

RE: MUR 3222
Robb for the Senate and Alson H.
Smith, Jr., as treasurer

Dear Mr. Smith:

On February 7, 1991, the Federal Election Commission
notified Robb for the Senate (the "Committee") and you, as
treasurer, of a complaint alleging violations of certain
sections of the Federal Election Campaign Act of 1971, as
amended, and its implementing regulations.

Oon June 4, 1991, the Commission found, on the basis of the
information in the complaint, and information provided by you
and the other respondents in this matter, that there is no
reason to believe the Committee and you, as treasurer, violated
2 U.S.C. § 437g(a)(12)(A) and 11 C.F.R. § 111.22(a).
Accordingly, the Commission closed its file in this matter.

This matter will become a part of the public record within
30 days. If you wish to submit any materials to appear on the
public record, please do so within ten days. Please send such
materials to the Office of the General Counsel.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois G. kerner
Associate General Counsel

Enclosure
GC Report
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