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Apparent Excessive Contributions

Section 441a(a)(l)(A) of Title 2 of the United States
Code states that no person shall make contributions to any
candidate and his authorized political committees vith respect to
any election for Federal office which, in the aggregate, exceed
$1,000. In addition, 2 U.S.C. S441a(a)(2) states that no
multicandidate political committee shall make contributions to any
candidate and his authorized political committees vith respect to
any election for Federal office, vhich in the aggregate exceed
$5,000.

Section 103.3(b)(3) of Title 11 of the Code of Federal
Regulations states, in part, that contributions which on their
face exceed the contribution limitations and contributions which

r') do not appear to be excessive on their face1 but which exceed the
contribution limits when aggregated with other contributions from
the same contributor may either be deposited into a campaign
depository or returned to the contributor. If any such
contribution is deposited, the treasurer may request redesignation

-~ or reattribution of the contribution by the contributor in
accordance with 11 C.F.R. SSllO.1(b), 110.1(k) and 110.2(b), as

O appropriate. If a redesignation or reattribution is not obtained,
the treasurer shall, with sixty days of the treasurer's receipt of
the contribution, refund the contribution to the contributor.

Sections ll0.l(b)(5) and ll0.2(b)(5) of Title 11 of the
Code of Federal Regulations state, in relevant part, that the
treasurer may request a written redesignation of a contribution by
the contributor for a different election if a contribution exceeds
the limitation on contributions. A contribution shall be
considered to be redesignated for another election if within
sixty days from the treasurer's receipt of the contribution, the
contributor provides the treasurer with a written redesignation of
a contribution for another election, which is signed by the
contributor.

Section ll0.l(k)(3) of Title 11 of the Code of Federal
Regulations states, in part, that if a contribution to a candidate
or political committee, either on its face or when aggregated with
other contributions from the same contributor, exceeds the
limitation on contributions set forth In 11 C.F.R. S1lO~1(b)1 the
treasurer of the recipient political committee may ask the
contributor whether the contribution was intended to be a joint
contribution by more than one person.
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A contribution shall be considered to be reattributed toanother contributor if within sixty days from the date of thetreasurer's receipt of the contribution, the contributors providethe treasurer with a written reattribution of the contribution,which is signed by each contributor, and which indicates theamount to be attributed to each contributor if equal attribution
is not intended.

Finally, Section 110.1(k) of Title 11 of the Code ofFederal Regulations states, in part, that if a political committeereceives a written redesignation or r.attribution of acontribution, the treasurer shall retain the written redesignationor reattribution signed by each contributor. If a politicalcommittee does not retain the written records concerningredesignati~ or reattribution required, the redesignation orreattribution shall not be effective and the original designationor attribution shall control.

The Audit staff's review of Committee reattribution andredesi~ation letters indicated that none of the letters werereceipt dated by the Committee and that no other documentationif) with respect to when these responses were received had beenmaintained. In view of this, it appears that these letters didnot timely resolve excessive contributions from 369 contributors,the excessive portions of which totaled $290,630.03.*/

Additionally, the Audit staff reviewed contributionsrefunded by the Committee and identified six (6) refunds ofexcessive contributions, totaling $3,850, which were not made in atimely manner.

Finally, the Audit staff identified excessivecontributions from thirteen contributors, with excessive portionstotaling $5,730, for which no refund has been made nor anyreattribution/redesignation obtained.

At the exit conference, Committee representatives wereprovided details with respect to these items.

~/ Some excessive contributions vere received prior to April 8,1987, the effective date of the above cited regulations. Itis, however, the Audit staff's opinion that these items werenot resolved in a timely fashion under either regulation in
force.
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The Audit staff recommended in the Interim Audit Reportthat the Committee take the following actions:

* provide evidence that the contributions in question werenot in excess of the limitation; or
* refund $5,730 to the contributors and provide evidenceof such refunds (copies of the front and back of thenegotiated refund checks); and
* provide an explanation, including an account of anymitigating circumstances as to why the redesignations,reattributions, and refunds were not accomplished in atimely manner.

The Committee's response, received April 5, 1990,included an affidavit from Kelley Fleming, the 'receiptsprocessor' for the Committee. The affidavit details theCommittee's procedures regarding redesignatiom or reattribution of-~ excessive contributions. According to the affidavit, 'Before the60 days expired, I would call the contributor if I had notIt> received the letter back. I usually would have to explain thepurpose of the letter again. Usually i would get a verbal okayand I would send another letter.' The Committee's response stateso that there is no requirement in the Statute that requires theCommittee to indicate the date the written response was received.Further, it is the Committee's opinion that most of these itemswere resolved in the prescribed 60 day time period.

The Committee's response does not address the sixrefunded excessive contributions, totaling $3,850, that were notmade in a timely manner. The response does address some of thethirteen contributors with excessive contributions totaling $5,730for which no refund had been made nor any reattribution/redesignation obtained. According to the Committee, $4,325 wasredesignated or refunded within 60 days. The Committee did notsubmit any additional information such as redesignation letters orcopies of cancelled checks. Also, the Committee did not addressthe remaining $1,405 of the $5,730 in excessive contributions.

Based upon the Committee's response, the Audit staffreassessed the above noted excessives, making adjustments asnecessary. The Audit staff determined that there remain excessivecontributions from 389 contributors, the excessive portions ofwhich total $293,241.53, which do not appear to have been resolvedtimely and which include $5,500 from twelve contributors thatremain unresolved. Also, included as an item resolved untimely is
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outstanding refund check
See Attachment 1 to Exhibit

Recommendation

The Audit staff recommends that, in view of the Committee's
inadequate response, this matter be referred to the Office of
General Counsel.
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excessive contributions in the amounts of $125, $500 and
~ 232 days respectively.
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200.00 1
400.00 1

1,500.00 3

1,250.00
200.00

1,000.00
750.00
~.00

50.00
250.00

1,250.00
525.00
~00
314.32
~00

1,m00
1,m.00

moo
im.00
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1,000.00
1,m.00
1,0.00
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500.00
100.00

75.00
1,~.0o

7~00

15.00
675.00
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250.00

1,050.00
~00
775.00
~00

50.00
175.00
250.00
500.00
180.00
200.00
400.00

1,500.00

500.00 2U

1,000.00 179
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100.00

1,500.00
250.00
250.00
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5,20.00

I,".."
5,~.00
6,000.00
5,600.00
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TOTAL Individuals

GRAND TOTALS

1,000.00
2,000.00
5,000.00

50.00
5,000.00
2,006.00

100.00
5,000.00
2,50.00
2,000.00
3,000.00

25,00
50.00

5,060.00
ZULU

50.00
50.00

3,060.00
2,50.00
2,000.00

750.00
1,000.00

20.00
1,000.00
3,000.00

32.00
1,000.00

1,000.00
2,000.00
5,000.00

50.00
5,000.00
2,000.00

100.00
5,000.00
2,500.00
2,000.00
3,000.00

21.00
50.00

5,660.00
2,50.00

30k,
50.00
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2,000.00
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2,000.00

600.00
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600.00
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2,000.00

600.00
5,000.00

64,025.00 -0- -0-

229,216.53 218,866.53 4.8S0.00 5,500.00

$293,241.53 $282,891.53 $4,850.00 $5,500.00

~1
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Contributions Subject to 48 Hour Disclosure Notices

Section 434(a)(6) of Title 2 of the United States Code

requires that each treasurer of the principal campaign committee

of a candidate shall notify the Clerk, the Secretary, or the

Commission, and the Secretary of State, as appropriate, in

writing, of any contribution of $1,000 or more received by any

authorized committee of such candidate after the 20th day, but

more than 48 hours bfore, any election. This notification shall

be made vithin 48 hours after the receipt of such contribution and

shall include the name of the candidate and the office sought by

the candidate, the identification of the contributor, and the date

of receipt and amount of the contribution. The notification

required under this paragraph shall be in addition to all other

reporting requirements under this Act.

The Audit staff reviewed all Committee deposits made

within two and twenty days of either the primary or general

election date to identify and schedule all contributions greater

than or equal to $1,000. The auditors identified and reviewed 239

such contributions, totaling $343,601.66. Of these, it appears

that for 79 contributions, totaling $108,000.66, which represents

31% of the dollar universe, the Committee did not file the

required notice. Further, the auditors noted that most of the

errors occurred with respect to deposits made on October 22, 1988,

October 23, 1988, and November 5, 1988.

At the exit conference, Committee representatives were

given copies of workpapers detailing these items. Committee

representatives could provide no explanation for this and

indicated the matter would be further researched.

The Audit staff recommended in the Interim Audit Report

that the Committee provide an explanation, including an account of

any mitigating circumstances, as to why these notices were not
filed.

The Committee's response detailed problems associated

with processing contributions received on November 5, 1988, which

was a Saturday. The contributions received by mail on that day

were not processed until Monday, November 7, 1988. Therefore,

contributions greater than or equal to $1,000 were not known by

the Committee 48 hours before the election. The response also

states the Committee overlooked the 48 hour notice reports for the

other days preceeding the election mentioned in the Interim Audit
Report.
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The Audit staff doss not find the Committee's
explanation to be pursuasive, nor consistent with the fact that
the requisite notice was filed in at least two instances for
contributions received November 5, 1988.

Recommendation

The Audit staff recommends this matter be referred to the
Office of Gneral Counsel.

3Z3~3ZT 5
Fag. 2 of 2
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SENSITIVE
Washington, D.C. 20463

FIRST GENERAL COUNSEL'S REPORT

NUR: 3212

STAFF MEMBER: MARY ANN BUMGARNER
SOURCEOFRUR: INTERNALLY GENERATED

RESPOuDmS: Durenberger '94 Volunteer Committee and
Delvyn Olson, as treasurer

RELEVAIUT S!&TUTES: 2 U.S.C. S 434(a)(6)
2 U.s.c. S 441a(a)(l)
2 U.S.C. S 441a(a)(2)
2 U.s.c. S 441a(t)

11 C.F.R. S 103.3(b)(3)
11 C.F.R. 5 110.1(b)
11 C.F.R. 5 110.1(k)
11 C.F.R. S 110.1(1)
11 C.F.R. S 110.2(b)

-\ INTEUIAL REPORTS
CHECKED: Disclosure Reports
FEDERAL AGENCIES

CHECKED: None

I. GENERATION OF RATTER

The Commission, upon the recommendation of the Audit
Division, referred the Durenberger '94 Volunteer Committee (the

"COmmittee") and Delvyn Olson, as treasurer, to the Office of

the General Counsel on January 15, 1991.1 The basis for the

1. The audit in this matter covered the period fromJanuary 1, 1987 through December 31, 1988; however, the Auditstaff notes that it also reviewed contribution records prior to1/1/87 in order to test the 2 U.S.C. S 441a(a) limitations forpre-1987 contributions includable in the 1988 election cycle.During the time period covered by the audit, the Committeewas known as the Durenberger for U.S. Senate Volunteer
Committee and the Durenberger '88 Reelection Committee. The



referral was the Committee's apparent acceptance of excessive
Contributions during the 1988 election cycle from

389 contributors, the excessive portions totaling
$293,241.53.2 Attachment 1. Further, the referral also
Concerns the apparent failure by the Committee to file the
required 48 hour disclosure notice for 79 contributions

totaling $108,000.66. Id.

II. VAC~L a LUGaL AII&LYSXS

A. ~c358!V cCUTRXUUT!~Is

1. !heLav

Pursuant to 2 U.s.c. S 441a(a)(l)(A), no person shall make
contributions to any candidate and his authorized Committee

C) with respect to any election for Federal office which, in the
If,

aggregate, exceed $1,000. Further, 2 U.s.c. S 441a(a)(2)states that no multicandidate political committee shall make
0

contributions to any candidate and his authorized political
committees with respect to any election for Federal office,)
which in the aggregate exceed $5,000. Pursuant to 2 u.s.c.
S 441a(f), no candidate or political committee shall knowingly
accept any contribution in violation of the provisions of

(Footnote 1 continued from previous page)treasurers during the audit period were Sue Dean (12/18/86to 4/10/87), Luci Fenner (4/11/87 to 1/31/88) and Leon Oistad(2/1/88 to 10/24/89). At the present time, the Committee isknown as the Durenberger '94 Volunteer Committee and thecurrent treasurer is Deiwyn Olson.

2. Included in this amount is $5,500 from twelvecontributors that remained unresolved and $1,000 from onecontributor where the outstanding refund check remained
unvouched by the Audit Staff.
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2 U.s.c. S 441a.

Commission regulations provide that contributions which on

their face exceed the contribution limitations and

contributions which do not appear to be excessive on their

face, but which exceed the contribution limits when aggregated

with other contributions from the same contributor, may either
be deposited into a campaign depository or returned to the

contributor. 11 c.r.u. S 103.3(b)(3). If deposited, the

treasurer may request redesignation or reattribution of the
contribution by the contributor. Id. If the reattribution or

redesignation is not obtained, the treasurer shall, within

sixty (60) days of the treasurer's receipt of the contribution,

refund the contribution to the contributor. Id.

Commission regulations state that the treasurer may

request a written redesignation of a contribution by the

contributor for a different election if a contribution exceeds

the limitation on contributions. 11 C.F.R. 55 llO.l(b)(5) and

llO.2(b)(5). A contribution shall be considered to be

redesignated for another election if within sixty days from the

treasurer's receipt of the contribution1 the contributor

provides the treasurer with a written redesignation of a

contribution for another election, which is signed by the

contributor. Id.

Furthermore, when a contribution exceeds the limitations

on contributions set forth in 11 C.F.R. S 110.1(b), the

treasurer of the recipient political committee may ask the

contributor whether the contribution was intended to be a joint
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contribution by more than one person. 11 C.F.R. S llO.1(k)(3).

A contribution shall be considered to be reattributed to

another contributor if vithin sixty days from the date of the

treasurer's receipt of the contribution, the contributors

provide the treasurer with a written reattribution of the

contribution, which is signed by each contributor, and which

indicates the amount to be attributed to each contributor if

equal attribution is not intended. Id.

Finally, Commission regulations provide that if a

political committe, receives a vritten redesignation or

reattribution of a contribetion, the treasurer shall retain the

vritten redesignation or reattribution signed by each

contributor. 11 C.F.R. S 110.1(1). If a political committee

does not retain the required written records, the redesignation

or reattribution are not effective and the initial designation
0

or attribution shall control. Id.

2. Background

As a result of a review by the Audit staff of

reattribution and redesignation letters sent by the Durenberger

Committee, the Audit staff determined that at least 369 of

these letters were not receipt dated by the Committee and that

no other documentation with respect to when these responses

were received had been maintained. In view of this, it appears

that these letters did not timely resolve excessive

contributions from 369 contributors, the excessive portion of
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which totaled $29O630.03.~ In addition, the Audit staff

further identified six (6) refunds of excessive contributions,
totaling $3,850, which vere not made in a timely manner.

Finally, the Audit staff identified excessive contributions

from thirteen (13) contributors, with excessive portions

totaling $5,730, for which no refund has been made nor any
reattribution or redesignation obtained. At least 75 of these

contributions ware more than double the amount of the
applicable statutory contribution limits.4 See Attachment 1

at 5-13.

In the Interim Audit Report, the Audit staff recommended

that the Committee provide evidence that the contributions in
question vere not in excess of the limitation and provide an

'1)
explanation, including an account of any mitigating
circumstances as to why the redesignations, reattributions, and

0
refunds were not accomplished in a timely manner.

In response to the Interim Audit Report, the Committee

argued that there is nothing in the Act requiring the Committee

to indicate the date a written response is received in

connection with a redesignation or reattribution letter. In

3. At this time, this Office is making no recommendation asto possible violations by the contributors in this matter sincethese contributors did in fact attempt to redesignate orreattribute the subject contributions, and because it was theCommittee's failure to date receipt the subject reattribution
and redesignation letters which resulted in the present
violations.

4. According to the Audit referral, at the exit conference,Committee representatives were provided details with respect to
these items.
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any case, the Committee contends that most of the items in
question were resolved within the prescribed 60 day time

period.

The Committee's response does not address the six refunded

excessive contributions, totaling $3,850, that were not made in

a timely manner; however, the response does address some of the

thirteen contributions, vith excessive contributions totaling

$5,730, for which no refund had been made nor any

reattribution/redesignation obtained. According to the

Committee, $4,325 was redesignated or refunded within 60 days;

however, the Committee did not submit any additional

information such as redesignation letters or copies of canceled

checks. Further, the Committee did not address the remaining

$1,405 of the $5,730.

Attached to the Committee's response is an affidavit of
0

Kelly Fleming, the 'receipts processor' for the Committee.

According to the affidavit, after sending redesignation and

reattribution letters, but before the 60 days time period would

expire, Ms. Fleming would routinely call the contributor if she

had not received a letter back regarding a possible

redesignation or reattribution of the contribution. Ms.

Fleming states she would usually have to explain the purpose of

the letter to the contributor, but usually she would get a

'verbal okay' and would send another letter.

Based on the Committee's response, the Audit Division

re-evaluated the excessive portion of contributions and

determined the excessive contributions, totaling $293,241.53



from 389 contributors, were not resolved in a timely manner.

This amount includes $5,500 from 12 contributors that remain

unresolved and $1,000 from one contributor in which the

outstanding refund check could not be located by the Audit

staff.

3. Analysis

While neither the Act or the Regulations require that the

reattribution or redesignation letters have a date indicating

when they were received by the Committee, as is contended by

the Committee in their response, the Committee must have

some other method of demonstrating when the letters were

received. Without dating the letters or providing for some

method to show a date, there would be no way of determining

whether the Committee received reattribution or redesignation

within the 60 day period.
a

The Committee did submit an affidavit of Kelly Fleming,

the "receipts processor" for the Committee, detailing the

Committee's procedures regarding redesignation and

reattribution. According to Ms. Fleming, if the contributor

did not respond to the original letter within 30 days, a second

letter would be sent to the contributor. However, there are no

facts to support the conclusion that the letters from the

contributors authorizing the reattribution or r~designation of

the excessive portion of contributions at issue here were

received by the Committee within 60 days of the date of receipt

of the contribution. Thus, the entire amount of the

contribution would be attributed to the original contributor



and the redesignation or reattribution vould go to mitigation

only. Therefore, based on the Committee's failure to resolve

in a timely manner excessive contributions from

389 contributors, this Office recommends that the Commission

find there is reason to believe that the Durenberger '94

Volunteer Committee and Delvyn Olson, as treasurer, violated

2 U.S.C. S 441a(f) by accepting excessive contributions

totaling $293,24l.53.~

3. 4S U~R UOIVICATIOU OF COUTUZSUTIOUS

1. The Law

C~~) Pursuant to 2 U.S.C. S 434(a)(6), each treasurer of the

'4 principal campaign committee of a candidate shall notify the

Clerk, the Secretary, or the Commission, and the Secretary of

State, as appropriate, in writing, of any contribution of

$1,000 or more received by any authorized committee of such
0

candidate after the 20th day, but more than 48 hours before any
'4.

election. This notification shall be made within 48 hours

-~ after the receipt of such contribution and shall include the

N name of the candidate and the office sought by the candidate,

the identification of the contributor, and the date of receipt

5. The Audit staff notes that some of the apparent excessive
contributions were received prior to April 8, 1987, the
effective date of the governing regulations. Any excessive
contributions made prior to the effective date of the new
regulations are governed by the previous Commission
regulations. See former 11 C.F'.R. 55 103.3(b) and
110.1 (1986). fiie prior Commission regulations required
refunds to be made within a reasonable time. Compare former
11 C.F.R. S 103.3(b)(2)(1986) with 11 C.F.R.
S 103.3(b)(3)(1989). The Audit staff, as well as this Office,
believes that the contributions were not resolved in a timely
manner under either regulation.
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and amount of the contribution. The notification required

under this section shall be in addition to all other reporting

requirements under the Act.

2. Background

The Audit Staff revieved all committee deposits made

within twenty days but more than two days before both the

1968 primary and general election dates to identify and

schedule all contributions greater than or equal to $1,000.

The auditors identified and reviewed 239 such contributions,

totaling $343,601.66. Of these, it appears that for

79 contributions, totaling $108,000.66, the Committee did not

file the required notice. Further, the Audit staff notes that

most of the errors occurred with respect to deposits made on

October 22, 1988, October 23, 1988, and November 5, 1988.

The Interim Audit Report recommended that the Committee

explain why the notices were not filed within 48 hours of

receipt of the contributions. In its response, the Committee

asserts that it could not give timely notification of the

contributions received on November 5, 1988, because this date

was a Saturday and the contributions could not be processed

until Monday, November 7, 1988. Therefore, the Committee

asserts that it could not give 48 hours notification before the

election. The Committee states that the contributions received

on the other dates were overlooked.

3. Analysis

The explanation set forth by the Committee for the failure

to file the required notices for 79 contributions is not

P~
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persuasive in this matter, nor is it consistent with the fact

that the Committee filed 48 hour notices for tvo other

contributions received on November 5, 1988. Furthermore, as to

the remaining contributions, the Committee merely states that

the contributions received on those dates were overlooked."

Based on the foregoing, this Office recommends that the

Commission find reason to believe that the Durenberger '94

Volunteer Committee and Delvyn Olson, as treasurer, violated

2 U.S.C. S 434(a)(6).

1. Find reason to believe that the Durenberger '94
Volunteer Committee and Delvyn Olson, as
treasurer, violated 2 U.S.C. ES 434(a)(6) and 441a(f).

2. Approve the attached Factual and Legal Analysis and
gj~ appropriate letter.

Lawrence N. Noble
General Counsel

0

li/IoAI BY: ________________

Date Lois G.7ZTrner
-~ Associate General Counsel

N

Attachments
1. Audit referral
2. Factual and Legal Analysis



33V033 tEE FEDERAL ELECTION CORNISSION

In the Ratter of )
) RUM 3212Durenberger '94 Volunteer Committee)

and Delvyn Olson, as treasurer.

CERTI FICATION

I, Rarjorie V. Emmons, Secretary of the Federal Election

Commission, do hereby certify that on June 12. 1991, the

Commission decided by a vote of 5-0 to take the following

actions in NUN 3212:

1. Find reason to believe that the Dureabergec
'94 Volunteer Committee and Delvyn Olson, as
treasurer, violated 2 U.S.C. 55 434(aJ(6) and
441a(f).

2. Approve the Factual and Legal Analysis and
appropriate letter, as recommended in the
General Counsel's Report dated June 10, 1991.

Commissioners Aikens, Elliott, Josefiak, RcDonald, and

McGarry voted affirmatively for the decision; Commissioner

Thomas did not cast a vote.

Attest:

Date
Secr Itary of the Commission

Received in the Secretariat: Ron., June 10, 1991
Circulated to the Commission: Ron., June 10, 1991
Deadline for vote: Wed., June 12, 1991

1:28 p.m.
4:00 p.m.
4:00 p.m.

bj f



FEDERAL ELECTION COMMISSION
UIMUl WASHINGTON. DC 20461

June 18, 1991

Delwyn Olson, Treasurer
Durenberger '94 Volunteer Committee
1103 Plymouth Building
12 South Sixth Street
Minneapolis, Minnesota 55402

RE: MUR 3212
Durenberger '94 Volunteer
Committee and Delvyn
Olson, as treasurer

Dear Mr. Olson:

On June 12, 1991, the Federal Election Commission found
that there is reason to believe the Durenberger '94 Volunteer
Committee and Delvyn Olson, as treasurer, violated 2 U.S.C.
SS 434(a)(6) and 441a(f), provisions of the Federal Election
Campaign Act of 1971, as amended (the Act3). The Factual and
Legal Analysis which formed a basis for the Commission's
finding, is attached for your information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against the Committee and you, as
treasurer. You may submit any factual or legal materials that
you believe are relevant to the Commission's consideration of
this matter. Please submit such materials to the General
Counsel's Office within 15 days of your receipt of this letter.
Where appropriate, statements should be submitted under oath.

In the absence of any additional information demonstrating
that no further action should be taken against the Committee
and you, as treasurer, the Commission may find probable cause
to believe that a violation has occurred and proceed with
conciliation.

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
S 111.18(d). Upon receipt of the request, the OfZT~e of the
General Counsel will make recommendations to the Commission
either proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
pursued. The Office of the General Counsel may recommend that
pre-pt~obable cause conciliation not be entered into at this
time so that it may complete its investigation of the matter.
Further, the Commission will not entertain requests for
pre-probable cause conciliation after briefs on probable cause
have been mailed to the respondent.
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Requests for extensions of time viii not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. In addition, the Office of the General
Counsel ordinarily viii not give extensions beyond 20 days.

If you intend to be represented by counsel in this matter
please advise the Commission by completing the enclosed form
stating the name, address, and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.

This matter will remain confidential in accordance with
2 u.s.C. SS 437g(a)(4)(S) and 437g(a)(12)(A), unless you notify
the Commission in writing that you wish the investigation to be
made public.

'0
For your information, we have attached a brief description

of the Commission's procedures for handling possible violations
of the Act. If you have any questions, please contact Nary Ann
Sumgarner, the attorney assigned to this matter, at (202)

-, 376-5690.

In

(jJ/~,
O J~~'rren NcG

CI~ irman

Enclosures
Factual and Legal Analysis
Procedures
Designation of Counsel Form
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FUDEAJ. ELECTICE COUKISSIOU

FACTUAL AND LEGAL ANALYSIS

RESFOUDENYS: Durenberger '94 Volunteer RUE: 3212
Committee and Deiwyn Olson,
as treasurer

I * FACTUAL AND LEGAL ANALYSIS

A. EXCESSIVE COUTRI5UTIOS

1. Dackgrouad

As a result of a review by the Audit staff of

reattribiation and redesignation letters sent by the Durenberger

Committee in connection with the 1966 election cycle, the Audit

staff determined that at least 369 of these letters were not

receipt dated by the Committee and that no other documentation

with respect to when these responses were received had been

maintained. In view of this, it appears that these letters did

not timely resolve excessive contributions from 369

contributors, the excessive portion of which totaled

$290,630.03.

In addition, the Audit staff further identified six (6)

refunds of excessive contributions, totaling $3,850, which were

not made in a timely manner. Finally, the Audit staff

identified excessive contributions from thirteen (13)

contributors, with excessive portions totaling $5,730, for

which no refund has been made nor any reattribution or
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redesiguietion obtained.1

In the Interim Audit Report9 the Audit staff recommended

that the Committee provide evidence that the contributions in

question were not in excess of the limitation and provide an

explanation, including an account of any mitigating

circumstances as to why the redesignations, reattributions, and

refunds vere not accomplished in a timely manner.

In response to the Interim Audit Report, the Committee

argued that there is nothing in the Act requiring the Committee

to indicate the date a written response is received in

connection vith a redesignation or reattribution letter. In

any case, the Committee contends that most of the items in

question were resolved within the prescribed 60 day time

period.

The Committee's response does not address the six refunded

excessive contributions, totaling $3,850, that were not made in

a timely manner; however, the response does address some of the

thirteen contributions, with excessive contributions totaling

$5,730, for which no refund had been made nor any

reattribution/redesignation obtained. According to the

Committee, $4,325 was redesignated or refunded within 60 days;

however, the Committee did not submit any additional

information such as redesignation letters or copies of canceled

checks. Further, the Committee did not address the remaining

1. According to the Audit referral, at the exit conference,
Committee representatives were provided details with respect to
these items.
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*1,405 of the $5,730.

Attached to the Committee's response is an affidavit of

Kelly Fleming, the 'receipts processor' for the Committee.

According to the affidavit, after sending redesignation and

Ceattribution letters, but before the 60 days ti3e period would

expire, Ms. Fleming would routinely call the contributor if she

had not received a letter back regarding a possible

redesignation or reattribution of the contribution.

Ms. Fleming states she would usually have to explain the

purpose of the letter to the contributor, but usually she would

get a 'verbal okay' and would send another letter.

Based on the Committee's response, the Audit Division

re-evaluated the excessive portion of contributions and

determined the excessive contributions, totaling

$293,241.53 from 389 contributors, were not resolved in a

timely manner. See Attachment A. This amount includes

$5,500 from 12 contributors that remain unresolved and

$1,000 from one contributor in which the outstanding refund

check could not be located by the Audit staff.

2. The Law

Pursuant to 2 U.S.C. S 441a(a)(l)(A), no person shall make

contributions to any candidate and his authorized committee

with respect to any election for Federal office which, in the

aggregate, exceed $1,000. Further, 2 U.s.c. S 441a(a)(2)

states that no multicandidate political committee shall make

contributions to any candidate and his authorized political

committees with respect to any election for Federal office,
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which in the aggregate exceed $5,000. Pursuant to 2 U.S.C.

S 441a(f). no candidate or political committee shall knowingly
accept any contribution in violation of the provisions of

2 U.S.c. S 441a.

Commission regulations provide that contributions which on
their face exceed the contribution limitations and
contributions which do not appear to be excessive on their

face, but which exceed the contribution limits vhen aggregated
with other contributions from the same contributor, may either

be deposited into a campaign depository or returned to the
C)

contributor. 11 C.i.a. S 103.3(b)(3). If deposited, the

treasurer may request redesignation or reattribution of the1~r
contribution by the contributor. Id. If the reattribution or

redesignation is not obtained, the treasurer shall, within
sixty (60) days of the treasurer's receipt of the contribution,

refund the contribution to the contributor. Id.

Commission regulations state that the treasurer may
request a written redesignation of a contribution by the

contributor for a different election if a contribution exceeds

the limitation on contributions. 11 C.F.R. Ss ll0.l(b)(5) and

ll0.2(b)(5). A contribution shall be considered to be

redesignated for another election if within sixty days from the

treasurer's receipt of the contribution, the contributor

provides the treasurer with a written redesignation of a
contribution for another election, which is signed by the

contributor. Id.

Furthermore, when a contribution exceeds the limitations
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on contributions set forth in 11 C.F.R. 5 110.1(b),, the

treasurer of the recipient political committee may ask the

contributor whether the contribution was intended to be a joint

contribution by more than one person. 11 C.F.R. S 110.1(k)(3).

A contribution shall be considered to be reattributed to

another contributor if within sixty days from the date of the

treasurer's receipt of the contribution, the contributors

provide the treasurer with a written reattribution of the

contribution, which is signed by each contributor, and which

indicates the amount to be attributed to each contributor if

equal attribution is not intended. Id.

Finally, Commission regulations provide that if a

political committee receives a written redesignation or

'J~) reattribution of a contribution, the treasurer shall retain the

written redesignation or reattribution signed by each

contributor. 11 C.F.R. S 110.1(1). If a political committee

does not retain the required written records, the redesignation

or reattribution are not effective and the initial designation

or attribution shall control. Id.

3. Analysis

While neither the Act or the Regulations require that the

reattribution or redesignation letters have a date indicating

when they vere received by the Committee, as is contended by

the Committee in their response, the Committee must have some

other method of demonstrating when the letters were received.

Without dating the letters or providing for some method to show

a date, there would be no way of determining whether the
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Committee received re.ttribution or redesignation within the 60

day period.

The Committee did submit an affidavit of Kelly Fleming

the receipts processor' for the Committee, detailing the

Committee's procedures regarding redesignation and

reattribution. According to Ms. Fleming, if the contributor

did not respond to the original letter within 30 days, a second

letter would be sent to the contributor. However, there are no

facts to support the conclusion that the letters from the

contributors authorizing the reattribution or redesignation of

the excessive portion of contributions at issue here were

received by the Committee within 60 days of the date of receipt

of the contribution. Thus, the entire amount of the

contribution would be attributed to the original contributor

and the redesignation or reattribution would go to mitigation
0

only. Therefore, based on the Committee's failure to resolve

in a timely manner excessive contributions from 389

__ contributors, there is reason to believe that the Durenberger

'94 Volunteer Committee and Delwyn Olson, as treasurer,

violated 2 U.S.C. S 441a(f) by accepting excessive

contributions totaling S293,241.53.2

2. The Audit staff notes that some of the apparent excessive
contributions were received prior to April 8, 1987, the
effective date of the governing regulations. Any excessive
contributions made prior to the effective date of the new
regulations are governed by the previous Commission
regulations. See former 11 C.F.R. 55 103.3(b) and
110.1 (1986). ~Iie prior Commission regulations required
refunds to be made within a reasonable time. Compare former
11 C.F.R. S 103.3(b)(2)(1986) with 11 C.F.R.
S 103.3(b)(3)(1989). The Audit staff, as well as this Office,



5. 46 mU UOYIVICMICN 01' COUTUI3UT!ONS

1. Sachground

The Audit Staff reviewed all Committee deposits made

within twenty days but more than two days before both the

1966 primary and general election dates to identify and

schedule all contributions greater than or equal to

$1,000. The auditors identified and reviewed 239 such

contributions, totaling $343,601.66. Of these, it appears that

for 79 contributions, totaling $106,000.66, the Committee did

not file the required notice. Further, the Audit staff notes

that most of the errors occurred with respect to deposits made

on October 22, 1968, October 23, 1966. and November 5. 1966.

The Interim Audit Report recommended that the Committee

explain why the notices were not filed within 48 hours of

receipt of the contributions. In its response, the Committee

asserts that it could not give timely notification of the

contributions received on November 5, 1988, because this date

was a Saturday and the contributions could not be processed

until Monday, November 7, 1988. Therefore, the Committee

asserts that it could not give 48 hours notification before the

election. The Committee states that the contributions received

on the other dates were overlooked.

2. The Law

Pursuant to 2 U.S.C. S 434(a)(6), each treasurer of the

(Footnote 2 continued from previous page)
believes that the contributions were not resolved in a timely
manner under either regulation.
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principal campein committee of a candidate shall notify the

Clerk, the Secretary, or the Commission, and the Secretary of

State, as appropriate, in writing, of any contribution of

$1,000 or more received by any authorized committee of such

candidate after the 20th day, but more than 48 hours before any

election. This notification shall be made within 46 hours

after the receipt of such contribution and shall include the

name of the candidate and the office sought by the candidate,

the identification of the contributor, and the date of receipt

and amount of the contribution. The notification required

under this section shall be in addition to all other reporting

requirements wider the Act.

3. ~
The explanation set forth by the Committee for the failure

to file the required notices for 79 contributions is not

persuasive in this matter, nor is it consistent with the fact

that the Committee filed 48 hour notices for two other

contributions received on November 5, 1988. Furthermore, as to

the remaining contributions, the Committee merely states that

the contributions received on those dates were overlooked."

Based on the foregoing, there is reason to believe that

the Durenberger '94 Volunteer Committee and Delvyn Olson, as

treasurer, violated 2 U.s.c. S 434(a)(6).
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FEDERAL ELECTION COMMISSION
WA$~NCTON. DC 20463

July 5, 1991

Mr. Rick Evans
154 Russell Senate Office Building
Washington, D.C. 20510-2301

RI: MU! 3212
Durenberger '94 Volunteer
Committe, and Delvyn OlSOn,
as treasurer

Dear Mr. Evans:
'0 This is in response to your letter dated July 2, 1991,

vhich ye received on July 2, 1991, requesting an extension of20 days to respond to the Commissions reason to believe
findings. After considering the circumstances presented in
your letter, z have granted the requested extension.
Accordingly, your response is due by the close of business on
July 25, 1991.

-~ If you have any questions, please contact Mary Ann
Buagarner, the attorney assigned to this matter, at (202)

o 376-5690.

Sincerely,

Lawrence H. Noble
General Counsel

BY: Robert W. Bonham, III
Assistant General Counsel
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July 25, 1991

John Warren McGarry
Chairman
Federal Election Camaission
999 3 Street, NW
Washington, D.C. 20463

Re: RUR 3212
Durewaberger '94 Volunteer Ca.tttee and Delvyn Olson,
as Treasurer

Dear Mr. MoGarry:

This letter is in response to jont Letter of June 18, 1991,
- informing the Dint berger Volunteer C~ttse that the 1~deral

Elections Comission found reason to belim that a violation of
the leieral Elections C~aiga ~t of 1W1 had ooo~sd. W&ile
the Dinreaberger Volunteer Cinittes does not agree with that
conclusion, we would be interested in pursuing pre-probable cause ~
conciliation.In addition, we would offer the following cinnts on the

allegations.

1. Excessive Contributions

The finding of reason to believe that excessive
contributions were accepted and not redesignated, reattributed or
refunded in a timely manner seins, from the Cinission' s
inrand~m and prior correspondence, to be based solely on the
failure of the Durenberger Volunteer comeittee to receipt date
the reattribution and redesignation letters. The Camaiss ion' s
conclusion is unwarranted by the facts.

The Comeission states that "without dating the letters or
providing some other method to show a date, there would be no way
of determining whether the Comittee received rattribution or
redesignation within the 60 day period." That statinnt is not
accurate.

There are any number of ways that a Comittee could show
that the letters are timely. (~ie would be, as the Comission
suggests, to receipt date the letters. That method, however, is
by no means conclusive or foolproof. The Cameittee could easily
make an error or even intentionally deceive the Coission with

w
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Page Two

receipt dates whidi are nOt Wb4~ Oath or witnessed.
Furthermore, if this were the preferred or uuimSxed method, one
would expect the Cinission to say so in its regalatioiis.

Another way to dmnstrate the timeliness of the letters
would be to set up a system for bandling the reettributions and
redesignations which accomplished m or the other within the
allowed time. Having such a system and providing a sworn
statinnt that the system worked to assure that letters were
received in a timely manner is evidence that the regulations were
complied with. This was the method the Durenberger Committee
chose to address the questions raised by the andit.

As indicated in the Affidavit of Kelly ELeming, the
Durenberger Cammittee bad a system ~~e~iy le~ters were sent and
calls were made in an effort to aco~2t0h the gesttrSbmtion or
redesignation in the period aUceed. ~. affja4t, given under
oath, states ~- the eWbim WftX~*4g~ ~ the effort wet made to

- kemp within the ti l~aits d gees ow to state that meet of the
letters were bandied in a timely ma. Certainly this method
is not foolproof any m than receipt dates ~ld he. ~iis
method does, howem, have the virtue of being m~der oath and,
there, mere reliable.

if)
It is clear, then, that the Commission's statement that

there are no facts to support the conclusion that the
lette~.... were received by the Cmittee within 60 days..." is

o not accurate. Absent some justification, the Coemission is not
permitted to ignore the Fleming Affidavit altogether. The
Affidavit is a fact which must be given weight.

T)
What there is no factual support for is the allegation that

the letters were not received in the time permitted. To my
knowledge, the Commission has not produced one fact which would
indicate that the letters were received after 60 days. From the
Cammission' a inorandum it seems that the presumption is that the
committee is guilty of a violation and it is up to the Committee
to prove otherwise.

The ordinary burden of proof is reversed in the Comiss ion' s
memorandum. While the Committee will acknowledge that its
system, like any system, is less than perfection, absent legal
authority to the contrary, the Committee does not accept the
legal conclusion, implied in the commission's memorandum, that
the Cinission is required to prove its innocence. Standing the
ordinary burden of proof on its head certainly requires some
legal authority.

Finally, the committee would note that in 1987 and 1988 the
Committee processed over $4.7 million in contributions. The
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ove~w~e1ming majority of thege mare handled ins seamer which iS
demst*abl[~bcwe reproach. camiselem, Sm it audit, has

of less than $5 ~M0 .00 which mare arguably
reallocated or refunded in a manner inooasistint with the rules.
The rmindsr of the Cmission 'a coeplaint with respect to
reallocation and ref undo is, as indicated aboys, based on a
presueption of mishandling, without actual evi~ce of
mishandling.

2. 48 hour notification of contributors

As indicated in the Cittee' a response to the audit, the
coemittee cannot prove that coatributions received on October 22,
October 23 and 3ov~er S in 1938 m reported to the Secretary
of the Senate within 48 hours. It is deer, h~rsver, that the
coemittee had established a procedure by which these reports
would be made and that the reports me ptopstly ~ in the vast
majority of the cases * The Camittee iambi. to emplain, in

- spite of diligent effort, what ha~d to ~ reports on those
days in question.

lbs only gumption to this is to the oaat21~Siams
received on Uambw 5. It q~sre that ~iee mtribetios mare
not reported because it ~ld mat be possible to report those
prior to the election. lbs Ceemittee is usable to determine bow
two contributions with the date of Na~~sr S mare reported as
alleged in the coemission's inrandum.

The Camaittee would like to point out a n~sr of points in
mitigation of the fact that sm contributions appear to have
gone unreported within 48 hours.

First, it has already been noted that the vast majority of
the contributions mare properly reported. lbs coemittee had a
system that it us at sam pains to acquire and maintain which
would allow the reports to be made. If in fact the reports were
not made, it was clearly an oversight.

Second, there is no reason to believe that the failure to
make this report was intentional or in bad faith. In fact all of
the evidence is that every effort us made to make timaly
reports. lbs contributions in question, which mare subsequently
reported to the Comission, mare not in any my controversial or
questionable. Significantly, nose of Smtor I~arinaberger' a
political opponents have ever suggested that there us sam
reason to hide the contributions in question. This is
significant not because the Comittee feels that failure to
report non-controversial contributions is permitted, but because
it is evidence that there us no bad faith in any failure to
report.
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Finally, the fact that these Winbqmeatly
be miti@~aa~ 1 ~ iLcs ~

the overwbJ!~u.ajority of the *6.1 ions
processed by the campaign, the ap~remt failure to report
contributions on three days appears as a minor aberration in an
otherwise efficient process.

In conclusion, let reiterate that the Cinittee is
interested in pursuing pre-probable cause couiciliatio of these
complaints. The points made above are provided in order to give
the Cinittee s view of the charges o~taizmd In the C~ission' s
Nameendum in advance of coaciliatl.en.

In order to facilitate the comoiliation process, I would
appreciate it if you would contact Senator Uutmberger * a
hdeinistrative Assistant, Rick 3vams, at 2244410 to., s~uling
or any questions you my have. Thinak you for your cooperation.

Tezy Truly Tours,

Olin
ftmmrer
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In the Ratter of )

Durenberger '94 Volunteer MUm 3212Committee and Delvyn Olson, as
treasurer )

OfhERAL COIMBEL' S REPORT
I. 3A~KGR~D

On June 12, 1991, the Federal Election Commission found
reason to believe that the Durenberger '94 Volunteer Committee

- (the 'Committee) and Delvyn Olson, as treasurer, violated

2 u.s.c. S 441a(f) by accepting excessive contributions

totaling $293,241.53. In addition, the Commission found there

is reason to believe that the Committee violated 2 U.S.C.
tf)

S 434(a)(6) by failing to file the required 48 Hour Notices for

79 contributions. On July 25, 1991, the Committee requested

pre-probable cause conciliation. Attachment 1.

II. FACTUAL LIED LEGAl LIKALYSI S

A. KICESSIVE COUTRISUTIOES

1. The Law

Pursuant to 2 u.s.c. S 441a(a)(1)(A), no person shall make

contributions to any candidate and his authorized committee

with respect to any election for Federal office which, in the

aggregate, exceed $1,000. Further, 2 U.s.c. S 441a(a)(2)(A)

states that no multicandidate political committee shall make

contributions to any candidate and his authorized political

committees with respect to any election for Federal office,
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which in the aggregate exceed $5,000. ?ursuant to 2 u.s.c.
S 441a(f), no candidate or political committee shall knowingly
accept any contribution in violation of the provisions of

2 U.s.c. S 441a.
The Commission's regulations provide that contributions

which on their face exceed the contribution limitations and
contributions which do not appear to be excessive on their
face, but which exceed the contribution limits vhen aggregated
with other contributions from the same contributor, may either
be deposited into a campaign depository or returned to the

-'4
contributor. ii c.i.a. S l@3.3(b)(3). If deposited, the
treasurer may request redesigmation or reattribution of the
contribution by the contributor. Id. If the reattribution or

~J~) redesignation is not obtained, the treasurer shall, within

sixty (60) days of the treasurer's receipt of the contribution.

refund the contribution to the contributor. Id.

The Commission's regulations state that the treasurer may

request a written redesignation of a contribution by the
contributor for a different election if a contribution exceeds

the limitation on contributions. 11 C.F.R. 55 llO.l(b)(5) and

llO.2(b)(5). A contribution shall be considered to be

redesignated for another election if within sixty days from the

treasurer's receipt of the contribution, the contributor

provides the treasurer with a written redesignation of a

contribution for another election1 which is signed by the

contributor. Id.

Furthermore, when a contribution exceeds the limitations
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on contributions set forth in 11 C.P.U. S 110.1(b), the
treasurer of the recipient political committee may ask the
contributor whether the contribution yarn intended to be a joint
contribution by more than one person. 11 C.P.U. S l10.1(k)(3).
A contribution shall be considered to be reattributed to
another contributor if within sixty days from the date of the
treasurer's receipt of the contribution, the contributors
provide the treasurer with a written reattribution of the
contribution, which is signed by each contributor, and which
indicates the amount to be attributed to *ach contributor if
equal attribution is not intended. Ed.

Finally, the COmmission's regulations provide that if a
political committee receives a written redesignation or
reattribution of a contribution, the treasurer shall retain the
written redesignation or reattribution signed by each

0
contributor. 11 C.P.U. S 110.1(1). If a political committee
does not retain the required written records, the redesignation

__ or reattributjon are not effective and the initial designation

or attribution shall control. Id.

2. Dackground

As a result of a review by the Audit staff of
reattribution and redesignation letters sent by the Durenberger

Committee, the Audit staff determined that at least 389 of
these letters were not receipt dated by the Committee and that
no other documentation with respect to when these responses
were received had been maintained. In view of this, it appears

that these letters did not timely resolve excessive



contributions from 369 contributors, the excessive portion of

which totaled $293,241.53. Ihis amount includes $5,500 from

12 contributors that remain unresolved and $1,000 from one

contributor in which the outstanding refund check could not be

located by the Audit staff. At least 75 of these contributions

were more than double the amount of the applicable statutory

contribution limits.1

In their response to the Commissions reason to believe

finding, the Committee offered several comuts on the

Commission's finding, in addition to requesting pre-probable

cause conciliation. First, the Committee contends that there

are equally acceptable alternatives to affixing a 'receipt

date' on reattribution and redesignation letters in order to

show that such letters were received within the 60 day time

period, and asserts that they therefore should not be penalized

for adopting one of these other methods. Indeed, according to

the Committee, a receipt date is not conclusive or foolproof,

since the Committee could easily make an error or even

intentionally deceive the Commission with receipt dates which

are not under oath or witnessed. Furthermore, the Committee

states that if receipt dating is the preferred or required

method, then the Commission should set that out in the

Commission's regulations.

The Committee argues that another way to demonstrate

1. According to the Audit referral, at the exit conference,
Committee representatives were provided details with respect to
these items.
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timeliness of the letters would be to set up a system for

handling the reattributions and redesignations which

accomplished one or the other within the allowed time. The

Committee states that having such a system and providing a

sworn statement that the system worked to accomplish the

reattribution or redesignation within the 60 day period would

be evidence that the Commission's regulations were complied

with. According to the Committee's response this was the

method used by the Durenberger committee in this matter.

The Committee refers to an affidavit of Kelly Fleming, the
'1)

receipts processor' for the Committee9 which was attached to

the response by the Committee to the Interim Audit Report.

Attachment 2. According to the affidavit, after sending

redesignation and reat±ribution letters, but before the 60 days

time period would expire, as. Fleming would routinely call the

contributor if she had not received a letter back regarding a

possible redesignation or reattribution of the contribution.

Ms. Fleming states she would usually have to explain the

purpose of the letter to the contributor, but often she would

get a 'verbal okay' and would send another letter. In

addition, Ms. Fleming states that most of the letters were

handled in a timely manner. In their response to the

Commission's reason to believe finding, the Committee argues

that while this method is not foolproof, the affidavit given by

Ms. Fleming was under oath and, therefore, is more reliable

than receipt dates would be. Therefore, the Committee states

that the Commission is not permitted to ignore the
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Fleming affidavit and it must be given weight.

Secondly, the Committee argues that the burden of proof in

this matter falls upon the Commission to show that the subject

reattribution and redesignations did not take place within the

requisite 60 day time period. According to the Committee, they

do not accept the legal conclusion, implied in the Commission's

memorandum, that the Committee is required to prove its

innocence.

Lastly, the Committee notes in their response that in 1987

and 1968 the Durenberger campaign processed over $4.7 million

in contributions. The Committee asserts that the overwhelming

majority of these were handled in a manner which is

'demonstrably above reproach.' In addition, the Committee

states that in its audit, the Commission found contributions

totaling less than $6,000, which were arguably reallocated or

refunded in a manner inconsistent with 'the rules.

3. Analysis

While neither the Act or the Regulations require that the

reattribution or redesignation letters have a date indicating

when they were received by the Committee, the Committee must

have some other method of demonstrating when the letters were

received. Without dating the letters or providing for some

method to show a receipt date, there would be no way of

determining whether the Committee received reattribution or

redesignation within the 60 day period.

The Committee did submit a sworn affidavit of

Kelly Fleming, the 'receipts processor' for the Committee,
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detailing the Committees procedures regarding redesignation

and reattributionj however, there are no facts to support the

conclusion that the letters from the contributors authorizing

the reattribution or redesignation of the excessive portion of

contributions at issue here were received by the Committee

within 60 days of the date of receipt of the contribution. In

the affidavit, Ms. Fleming simply states that it is her belief

that 'most of the contributors in this category" were resolved

within the 60 day time period. However, based on the

procedures used by the Committee in this matter, this Office is
N.

unable to determine which contributions, if any, were in fact

redesignated or reattributed within the requisite 60 days.

Therefore, while Ms. Fleming's affidavit was under oath and it
tf) is possible that the system used by the Committee did allow

certain redesignations and reattributions to occur within

60 days, without any additional facts these two factors alone

are not sufficient to show that they prevented the violation in

this matter. In fact, in their response to the Commission's

finding, the Committee acknowledges that the system used by the

Committee is not foolproof.

Further, pursuant to 11 C.F.R S 110.1(1), it is the

responsibility of the treasurer of a political committee to

retain a copy of all written records made in connection with

redesignations and reattributions. In addition, the

Commission's regulations require the treasurer of a political

committee, in the performance of recordkeeping duties, to use

his or her best efforts to obtain, maintain and submit the



required information and to keep a complete record of such

efforts. Based on the foregoing, it was the responsibility of
the Committee to maintain complete and accurate records

Concerning the subject reattributions and redesignations. In
fact, the reattribution and redesignation provisions in the
Commissions regulations operate to the Committees benefit by
allowing them to avoid a violation of section 441a(f) if the

reattributions and redesignations are accomplished within

60 days. Therefore, the Committee's attempt to place the
burden of proof in this matter on the commission must fail and

the burden should fall on the Committee to prove that the

reattributious and redesignations did in fact occur within the
requisite time period. As set out above, it is the Committee

which is required to keep copies of all written records made in

connection with reattributions and redesignations and,

therefore, it is the Committee that would best be able to

demonstrate whether the reattributions and redesignations were

accomplished in a timely manner.

In addition, the fact that the Committee processed over

$4.7 million in contributions during 1987 and 1988, most of
which the Committee asserts were handled in a manner above

reproach, does not alleviate the violation at hand. Based on

the foregoing, the entire amount of the contribution would be

attributed to the original contributor and the redesignation or

reattribution would go to mitigation only. Therefore, based on

their failure to resolve in a timely manner excessive

contributions from 389 contributors, the Durenberger '94



Volunteer Committee and Delvyn Olson, as treasurer, violated

2 U.S.C. S 441a(f) by accepting excessive contributions

totaling $293,241.53.2

3. 46 U~1U ~IFIC&T!OU OF COUTRI5UIOS

1. The Law

Pursuant to 2 U.S.C. S 434(a)(6), each treasurer of the
principal campaign committee of a candidate shall notify the

Clerk of the Rouse, the Secretary of the Senate, or the

Commission, and the Secretary of State, as appropriate, in
writing, of any contribution of $1,000 or more received by any

authorimed committee of such candidate after the 20th day, but
more than 46 hours before any election. This notification

shall be made within 48 hours after the receipt of such

contribution and shall include the name of the candidate and

the office sought by the candidate, the identification of the

contributor, and the date of receipt and amount of the

contribution. The notification required under this section

shall be in addition to all other reporting requirements under

the Act.

2. The Audit staff notes that some of the apparent excessive
contributions were received prior to April 8, 1987, theeffective date of the governing regulations. Any excessive
contributions made prior to the effective date of the new
regulations are governed by the previous Commission
regulations. See former 11 C.F.R. SS 103.3(b) and
110.1 (1966). YEe prior Commission regulations requiredrefunds to be made within a reasonable time. Compare former
11 C.F.R. S 103.3(b)(2)(1986) with 11 C.?.R.
S 103.3(b)(3)(l9sg). The Audit staff, as well as this Office,believes that the contributions were not resolved in a timely
manner under either regulation.
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2. aackgrouad

The Audit staff reviewed all Committee deposits made
within twenty day5 but more than two day. bfore both the

1988 primary and general election dates to identify and
schedule all contributions greater than or equal to $1,000.

The auditors identified and reviewed 239 such contributions,

totaling $343,601.66. Of these, it appears that for

79 contri~itions, totaling $108,000.66, the Committee did not

file the requ4r.d notice. Further, the Audit staff notes that

most of the errors occurred with respect to deposits made on
October 22. 1988, october 23, 1988, and November 5, 1988.

In their response to the Commission's reason to believe
finding, the Committee makes three points in mitigation of the

failure by the Committee to report 79 contributions within the
requisite 48 hour time period. First, the Committee notes once

again that the vast majority of the contributions received by

the Durenberger in 1987 and 1988 were properly reported. The

Committee further notes that if the required reports were not

made, it was clearly an oversight."

Second, the Committee states that the failure to timely
file the 48 Hour Notices was not intentional or in bad faith.

In fact, the Committee argues that every effort was made to

make timely reports to the Commission. In addition, the

Committee asserts that the contributions in question were not

in any way controversial or questionable and none of

Senator Durenberger's political opponents have ever suggested

that there was some reason to hide the contributions in



question. Tb. Committee adds that they do not feel that the

failure to report non-controversial contributions is permitted,
but the Committee reemphasises that this failure vas not done

in bad faith.

Lastly, the committee argues that these contributions were

subsequently reported to the Commission. In addition, the

Committee argues that in light of the $4.7 million in
contributions processed by the campaign, the apparent failure

to report these contributions appears as a minor aberration in

an otherwise efficient process.

3. Amelysis

Sased on their response, it does not appear that there is
any question that the Durenberger committee failed to timely

notify the Cmission of the receipt of 79 contributions in

violation of 2 u.s.c. s 434(a)(6). In fact, as discussed

supra, the Committee offers the above points "in mitigation of

the fact that some contributions appear to have gone unreported

within 48 hours." Thus, it is apparent that the underlying

rationale for requiring the 48 hour reporting, which is to

place large last-minute contributions on the public record as

soon as possible, and in any event prior to the election, was

not satisfied by the Committee's actions.

As noted previously, the Committee has requested

pre-probable cause conciliation. Since the Commission has

adequate information regarding both violations in this matter,

the Office of the General Counsel recommends that the

Commission enter into pre-probable cause conciliation with the
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Durenberger 94 Volunteer Committee and Delvyn Olson, as

treasurer.

III. DISCgSszou Or COh5CILIA1~IOU P3OVZSIWW AND CIVIL PENALTY

C'4

1~J-



-1).. w

IV. RUCWUWUDATIOS

1. Enter into conciliation with the Durenberger '94Volunteer Committee and Delvyn Olson, as treasurer,
prior to a finding of probable cause to believe.

2. Approve the attached proposed conciliation agreement
and appropriate letter.

Lawrence N. Noble
General Counsel

Lois G. Lerner
Associate General Counsel

Attachments
1. Response from the Duremberger Committee
2. Affidavit of Kelly Fleming
3. Conciliation Agreement

Staff Member: Mary Ann Sumgarner
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3t7033 TEE FEDERAL ELECTION COMMISSION

In the Ratter of

Durenberger '94 Volunteer
Committee and Delvyn Olson, a~
treasurer.

NUR 3212
)
)

CERTI FICATION

I, Marjorie V. Emmons, Secretary of the Federal Election

Commission, do hereby certify that on October 3, 1991, the

Commission decided by a vote of 6-0 to take the following

actions in RUE 3212:

1. Enter into conciliation with the Durenberger
'94 Volunteer Committee and Delvyn Olson,
as treasurer prior to a finding of probable
cause to believe.

2. Approve the proposed conciliation agreement
and appropriate letter, as recommended in
the General Counsel's Report dated
September 30, 1991.

commissioners Aikens, Elliott, Josefiak, McDonald,

McGarry, and Thomas voted affirmatively for the decision.

Attest:

J2~z&fL
Date

I

or e V
Secretary of the Commission

Received in the Secretariat:
Circulated to the Commission:
Deadline for vote:
Objection received:
Place on the agenda for:
Objection Withdrawn:

Mon.,
Tues.,
Thurs.,
Wed.,
Tues.,
Thurs.,

Sept.
Oct.
Oct.
Oct.
Oct.
Oct.

30, 1991
1, 1991
3, 1991
2, 1991
8, 1991
3, 1991

3:25 p.m.
11:00 am.
11:00 am.
11:52 am.

4:48 p.m.

dr



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20*3

October 10, 1991

Mr. Rick Evans
154 Russell Senate Office Building
Washington, D.C. 20510-2301

RE: MUR 3212
Durenberger '94 Volunteer
Committee and Delvyn Olson,
as treasurer

Dear Mr. Evans:

On June 12, 1991, the Federal Election Commission foundreason to believe that the Durenberger '94 Volunteer Cmittee
and Delvyn Olson, as treasurer, violated 2 U.S.C. SS 434(a)(6)
and 441a(f). At your request, on October 3, 1991. the
Commission determined to enter into negotiations directedtovards reaching a conciliation agreement in settlement of thismatter prior to a finding of probable cause to believe.

Enclosed is a conciliation agreement that the Commission
has approved in settlement of this matter. If you agree withthe provisions of the enclosed agreement, please sign ando return it, along with the civil penalty, to the Commission. In
light of the fact that conciliation negotiations, prior to afinding of probable cause to believe, are limited to a maximum
of 30 days. you. should respond to this notification as soon as
possible.

If you have any questions or suggestions for changes in
-~ the agreement, or if you wish to arrange a meeting in

connection with a mutually satisfactory conciliation agreement,
please contact Mary Ann Bumgarner, the attorney assigned to
this matter, at (202) 219-3690.

Sincerely,

Lawrence M. Noble
General Counsel

BY:
Associate General Counsel

Enclosure
Conciliation Agreement



FEDERAL ELECTION COMMISSION
WASHINCION. DC 20463

November 15, 1991

CERTIFIED NAIL
RETUPJS RECEIPT REQUESTED

Mr. Rick Evans
154 Russell Senate Office Building
Washington. D.C. 20510-2301

RE: NUR 3212
Durenberger '94 Volunteer
Committee and Delvyn Olson,
as treasurer

Dear Er. Evans:

On October 10, 1991, you vere notified that, at your
request, the Federal Election Cmission determined to enter
into negotiations directed toward reaching a conciliation
agreement in settlement of this matter prior to a finding of
probable cause to believe. On that same date you were sent a
conciliation agreement offered by the Commission in settlement
of this matter.

0 Please note that conciliation negotiations entered into
prior to a finding of probable cause to believe are limited to
a maximum of 30 days. To date, you have not responded to the
proposed agreement. The 30 day period for negotiations has
expired. Unless ye receive a response from you within five
days, this Office will consider these negotiations terminated
and vill proceed to the next stage of the enforcement process.

Should you have any questions, please contact Mary Ann
Bumgarner, the attorney assigned to this matter, at (202)
219-3690.

Sincerely,

Lawrence M. Noble

General Counsel

BY: . erner
Associate General Counsel
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of ) SENSITIVE
)Durenberger '94 Volunteer ) HUE 3212

Committee and Delvyn Olson, as )
treasurer )

GENERAL COUNSEL' S REPORT
I. BACKGROUND

Attached is a revised conciliation agreement submitted by

the Durenberger '94 Volunteer Committee and Delvyn Olson, as

treasurer (ftespondents). Attachment 1. It has been signed

by Delvyn Olson.

This Office recommends that the Commission

accept the revised agreement and close the file in this

matter.

Q
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Therefore, this Office recomuends that the

Commission accept the revised conciliation agreement signed by
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Respondents. In addition, this Office recommends that the

Commission close the file in this matter.

II. bIOUS

N

if)

Staff Member: Mary Ann Buagarner

1. Accept the attached conciliation agreement with the
Durenberger '94 Volunteer Committee and Deiwyn Olson,
as treasurer.

2. Approve the appropriate letter.

3. Close the file.

Lawrence K. Noble
General Counsel

_____________ BY:
Date os

Associate

Attachments
1. Revised conciliation agreement
2. Financial documentation from the Committee
3. Financial documentation from the treasurer, Delwyn Olson



BEFORE TUE FEDERAL ELECTION COMMISSION

In the Matter of

Durenberger '94 Volunteer
committee and Delvyn Olson,
as treasurer.

) MUR 3212
)
)

CERTIFICATION

I. Marjorie V. Emmons, Secretary of the Federal Election

Commission, do hereby certify that on May 24, 1993, the

Commission decided by a vote of 6m0 to take the following

actions in NUK 3212:

1. Accept the conciliation agreemnt
with the Durenberger '94 Volunteer
Coinittee and Delvyn Olson, as
treasurer, as recommended in the
General Counsel's Report dated
May 18, 1993.

2. Approve the appropriate letter, as
recommended in the General Counsel's
Report dated May 18, 1993.

3. Close the file.

Commissioners Aikens, Elliott, McDonald, McGarry, Potter

and Thomas voted affirmatively for the decision.

Attest:

Date

Received in the Secretariat:
Circulated to the Commission
Deadline for vote:

Secr ary of the Commission

Wed., May 19, 1993 9:55 am.
Wed., May 19, 1993 11:00 a.m.
Mon., May 24, 1993 4:00 p.m.

dr
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BEFORE THE FEDERAL ELECYZOK COHRI5SION

In the Ratter of )

Durenberger '94 Volunteer ) MUR 3212
Committee and Delvyn Olson, )
as treasurer )

CORCILLATIOR AGREEKENT

This matter was initiated by the Federal Election

Commission ("Commission) pursuant to information ascertained

in the normal course of carrying out its supervisory

responsibilities. The Commission found reason to believe that

the Durenberger '94 Volunteer Committee and Delvyn Olson, as

treasurer ('Respondents), violated 2 U.S.C. U 434(a)(6) and

441a( f).

Now, therefore, the Commission and the Respondents, having

participated in informal methods of conciliation, prior to a

finding of probable cause to believe, do hereby agree as

follows:

I. The Commission has jurisdiction over the Respondents

and the subject matter of this proceeding, and this agreement

has the effect of an agreement entered pursuant to 2 U.s.c.

S 437g(a)(4)(A)(i).

II. Respondents have had reasonable opportunity to

demonstrate that no action should be taken in this matter.

III. Respondents enter voluntarily into this agreement with

the Commission.



IV. The pctinent facts in this matter are as follows:

1. The Durenberger '94 Volunteer Committee is a political

committee within the meaning of 2 U.s.c. S 431(4).

2. Deiwyn Olson is the treasurer of the Durenberger '94

Volunteer Committee.

3. 2 U.s.c. S 441a(f) provides that no candidate or

political committee shall knowingly accept any contribution in

violation of the provisions of Section 441a.

4. 2 U.s.c. 5 441a(a)(1)(A) limits to $1,000 the amount

that a person shall make in contributions to any candidate and
at)

his authorized political committee with respect to any election

for Federal office. Further, 2 U.s.c. S 441a(a)(2)(A) states

that no multicandidate political committee shall make

contributions to any candidate and his authorized political

committees with respect to any election for Federal office,

0
which in the aggregate exceed $5,000.

5. commission regulations provide that contributions

which on their face exceed the contribution limitations and

contributions which do not appear to be excessive on their

face, but which exceed the contribution limits when aggregated

with other contributions from the same contributor, may either

be deposited into a campaign depository or returned to the

contributor. 11 C.F.R. S 103.3(b)(3). If deposited, the

treasurer may request redesignation or reattribution of the

contribution by the contributor. Id. If the reattribution or

redesignation is not obtained, the treasurer shall, within
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sixty (60) days of the treasurer's receipt of the contribution,

refund the contribution to the contributor. Ed.

6. Commission regulations state that the treasurer may

request a vritten redesignation of a contribution by the

contributor for a different election if a contribution exceeds

the limitation on contributions. 11 C.F.R. SS llO.l(b)(5) and

llO.2(b)(5). A contribution shall be considered to be

redesignated for another election if within sixty days frois the

treasurer's receipt of the contribution, the contributor

provides the treasurer with a written redesignation of a

contribution for another election, which is signed by the

contributor. Id.

7. Pursuant to 11 C.F.R. S ll0.1(k)(3), when a

contribution exceeds the limitations on contributions set forth

in 11 C.F.R. S 110.1(b), the treasurer of the recipient

political committee may ask the contributor whether the

contribution was intended to be a joint contribution by more

than one person. A contribution shall be considered to be

reattributed to another contributor if within sixty days from

the date of the treasurer's receipt ot the contribution, the

contributors provide the treasurer with a written reattribution

of the contribution, which is signed by each contributor, and

which indicates the amount to be attributed to each contributor

if equal attribution is not intended. 11 C.F.R. S 11O.l(k)(3).
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8. Commission regulations provide that if a political

committee receives a written redesignation or reattribution of

a contribution, the treasurer shall retain th. written

redesignation or reattribution signed by each contributor.

11 C.F.R. S 110.1(1). If a political committee does not retain

the required written records, the redesignation or

reattribution are not effective and the initial designation or

attribution shall control. Id.

9. During the 1967-88 election cycle, the Durenberger '94

volunteer Committee accepted 389 excessive contributions with

excessive portions in the amount of $293,241.53. The Committee

received reattribution and redesignation letters for these

excessive contributions; however, the Committee did not receipt

date the letters.

10. Based on the failure of the Committee to receipt date

the letters, Respondents have not demonstrated that these

reattributions and redesignations were accomplished within the

__ requisite 60 day time period. Therefore, these contributions

are deemed to be excessive.

11. 2 U.S.C. S 434(a)(6~(A) rt.~quiaes priL1cip~1 campaign

committees of candidates for Federal office to notify either

the Clerk of the House, the Secretary of the Senate, or the

Commission, and the Secretary of State, as appropriate, in

writing, of each contribution totaling $1,000 or more received

by any authorized coamittee of the candidate after the 20th day

but more than 48 hours before any election. Further, 2 U.S.C.

S 434(a)(6)(A) requires this notification to be made within



48 hours after the receipt of the contribution and to include

the name of the candidate and the office sought by the

candidate identification of the contributor, the date of

receipt and the amount of the contribution.

12. Timely disclosure of these contributions, pursuant to

2 U.s.c. s 434(a)(6)(A), is in addition to all other reporting

requirements. 2 U.s.c. s 434(a)(6)(B).

13. Pursuant to 2 U.S.C. S~ 431(8)(A), a "contribution"

includes any gift, subscription, loan, advance, or deposit of

money or anything of value made by any person for the purpose

of influencing any election for Federal office. 2 U.S.C.

S 431(8)(A)(i).

14. 2 u.s.c. s 431(11) defines a person to include an

individual, partnership, committee, association, corporation,

labor organization, or any other organization or group of

persons.

15. During the 1987-88 election cycle, Respondents

deposited 239 contributions, greater than or equal to $1,000,

within two and twenty days of either the primary or general

election date. Of these, for 79 co~itribuLion~ tot~1.ing

$108,000.66, Respondents did not file the required notice.

V. 1) Respondents accepted contributions in violation

of 2 U.s.c. S 441a(f).

V. 2) Respondents failed to file 48 Hour Notices for

79 coptributions in violation of 2 U.s.c. s 434(a)(6).
V. 3) Respondents contend that these violations were

not knowing and willful.
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VI. Respondents viii pay a civil penalty to the Federal

Election Commission in the amount of Tvelve Thousand ($12,000)

Dollars pursuant to 2 U.S.C. S 437g(a)(5)(A), 5UCh penalty to

be paid as follovs:

1. Initial payment of $2,000 due thirty (30) days

after the date on which the Conciliation Agreement is fully

executed;

2. Thereafter, beginning thirty (30) days after the

date of the initial payment, 5 consecutive installment payments

of $2,000 each;

3. Each installment shall be paid thirty (30) days

after the previous payment;

4. In the event that any installment payment is not

received by the Commission by the fifth day of the month in

which it becomes due, the Commission may, at its discretion,
0

accelerate the remaining payments and cause the entire amount

to become due upon ten days written notice to the respondents.

Failure by the Commission to accelerate the payments with

regard to any overdue installment shall not be construed as a

waiver of its right to do so with regard to fi~ature overdue

installments.

VII. The Commission, on request of anyone filing a

complaint under 2 U.S.C. S 437g(a)(l) concerning the matters at

issue herein or on its own motion, may review compliance with

this agreement. If the Commission believes that this agreement

or any requirement thereof has been violated, it may institute



w

V

a civil action for relief in the United States District Court

for the District of Columbia.

VIII. This agreement shall beco3e effective as of th. date

that all parties hereto have executed same and the Commission

has approved the entire agreement.

IX. Respondents shall have no more than 30 days from the

date this agreement becomes effective to comply with and

implement the requ±rements contained in this agreement and to

so notify the Commission.

X. This Conciliation Agreement constitutes the entire

n agreement betveen the parties on the matters raised herein, and

no other statement, promise, or agreement, either written or

oral, made by either party or by agents of either party, that

is not contained in this agreement shall be enforceable.
N

FOR THE COMMISSION:
a

Lawrence M. Noble
General Counsel

BY: ___________________

Date
Associat74 General Counsel

FOR THE RESPONDENTS:

NJ~4~

Position 
Date' U



FEDERAL ELECTION COMMISSION

JUNE 1, 1993

Mr. Rick Evans
154 Russell Senate Office Building
Washington. D.C. 20510-2301

RE: MUR 3212
Durenberger '94 Volunteer
Committee and Delvyn Olson,
as treasurer

Dear Mr. Evans:
If)

On Nay 24, 1993, the Federal Election Commission accepted
the signed conciliation agreement submitted on behalf of the
Durenberger 94 Volunteer Committee and Delvyn Olson. as
treasurer, in settlement of violations of 2 U.S.C. 55 434(a)(6)
and 441a(f), provisions of the Federal Election Campaign Act of
1971, as amended ('the Act"). Accordingly, the file has been
closed in this matter.

0
The confidentiality provisions at 2 U.S.C. S 437g(a)(12)

no longer apply and this matter is now public. In addition,
although the complete file must be placed on the public record
within 30 days, this could occur at any time following
certification of the Commission's vote. If you wish to submit
any factual or legal materials to appear on the public record,
please do so as soon as possible. While the file may be placed
on the public record before receiving your additional
materials, any permissible submissions will be added to the
public record upon receipt.

Please be advised that information derived in connection
with any conciliation attempt will not become public without
the written consent of the respondent and the Commission. See
2 U.S.C. S 437g(a)(4)(B). The enclosed conciliation agreement,
however, will become a part of the public record.

Enclosed you will find a copy of the fully executed
conciliation agreement for your files. Please note that the
initial payment of the civil penalty is due within 30 days of



Page 2
Mr. Evans

the conciliation agreements effective date. If you have anyquestions, please contact me at (202) 219-3690.

Sincerely,

*1. *~1 - -

Mary Ann Bungarner '

Enclosure
Conciliation Agreement

'1~)

C)

0
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