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DEMOCRATIC SENATORIAL CAMPAIGN
COMMITTEE

V.

NATIONAL REPUBLICAN SENATORIAL
COMMITTEE
operating on behalf of:

Hank Brown for U.S. Senate
Friends of Bill Cabaniss

M Dan Coats for Indiana
Craig for U.S. Senate

= Re-elect Senator Mark Hatfield

o Committee

' Helms for Senate

C Kolstad for U.S. Senate
McConnell Senate Committee '90

N Bill Schuette for U.S. Senate
Friends of Larry Pressler

O Bob Smith for U.S. Senate

s Hal Daub for Senate

- Lynn Martin for Senate

< Saiki in '90 Committee

Friends of Claudine

Iowans for Tauke

Missourians for Kit Bond - 1992

Conrad Burns/U.S. Senate

™ Senator Chafee Committee
Citizens for Cochran
Friends of Senator D'Amato
Durenberger '94 Volunteer

Committee

Senator Jake Garn Committee
Friends for Slade Gorton 1994
People for John Heinz
Jeffords for Vermont Committee
Kasten for Senate Committee
Trent Lott for Mississippi
Friends of Dick Lugar
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Friends of Connie Mack

John McCain Reelection Committee

Re-elect Senator Frank Murkowski

Friends of Senator Nickles

Re-elect Packwood Committee

Citizens for Arlen Specter

Symms for Senate

Wallop Senate Drive Inc.

Senator Ben Bagert Committee
To Put Louisiana First

People for Boschwitz '90

Jane Brady for U.S. Senate

Cohen for Senator

People for Pete Domenici
Committee

Friends of Phil Gramm

The Simpson Senate Committee
1990

Stevens for Senate Committee

Re-elect Thurmond Committee

Senator John Warner 1990
Committee

Christine Whitman for U.S.

Senate
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The National Republican Senatorial Committee ("NRSC")
has devised a scheme of bundling to avoid the limitations of
the law on the support it may provide to United States Senate
candidates. Operating under the label of the "Inner Circle,"”
this scheme enables NRSC to organize, directly fund and
administer a massive fundraising program for the benefit of its
Senate candidates -- all, it asserts, outside of the party
contribution limitations of the Federal Election Campaign Act
of 1971, as amended ("FECA" or "the Act"), 2 U.S.C. §§ 431
et seq., and related regulations of the Federal Election

Commission ("FEC” or "Commission"), 11 C.F.R. §§ 100.1 et seq.
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Not one penny of the Inner Circle effort is reported as a
contribution or party-coordinated expenditure subject to dollar
limits under 2 U.S.C. § 441a. Instead, NRSC would have this
arrangement dubbed "joint fundraising,” not bundling, and
thereby sidestep the legal penalties NRSC bundling programs
have historically suffered.

As this Complaint will show, bundling is bundling by
any other name. The law clearly provides that any funds raised
under the "direction or control” of a political committee on
behalf of a candidate are attributable to the limits of the
fundraising committee as well as to the limits of the actual
donor of the funds. Moreover, even if the fundraising
committee does not exercise any direction or control over the
contribution, costs associated with the fundraising activities
must be attributed to the recipient candidates as an in-kind
contribution. 2 U.S.C. § 441a(a)(8); 11 C.F.R. § 110.6. The
NRSC has neither attributed nor reported any contributions
in-kind (or their equivalent, coordinated expenditures) to any
of its Senate candidates arising out of its Inner Circle
activities, despite the huge infusions of money it has made
into these campaigns. This failure to report and attribute
these contributions clearly violates the FECA and conceals
massive excessive expenditures on the part of the NRSC to its
Senate candidates. We ask that the Commission put an immediate

stop to this illegal activity.
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This is not merely a technical quarrel with NRSC.
At issue are the very contribution limitations of the Federal
Election Campaign Act, which NRSC, in possession of vast
resources, seeks to circumvent. When Congress elected to
restrict bundling, see 2 U.S.C. § 441a(a)(8), and the Commission
gave effect to this intent by adoption of the direction and
control standard, see 11 C.F.R. § 110.6, a simple concept of
enforcement was at work: this helped to prevent individuals

from contributing more than $1,000 per election to a candidate.

Congress rightly imagined that if an individual could deliver
the checks and cash of others in a bundle, his or her giving
power would be geometrically increased, to hundreds of
thousands of dollars. Congress feared that an individual could
thus gain the allegiance of a public official by "batching” or
*bundling"” the money of others into larger quantities than they
could contribute from their own resources. See, e.qg.,
Committee on House Administration, Federal Election Campaign
Act Amendments of 1974, H. Rep. No. 93-1239, 934 Cong., 24
Sess. 115, reprinted in 1 FEC, Legislative History of the
Federal Election Campaign Act Amendments of 1974, at 635
(1977); 120 Cong. Rec, H7932 (daily ed. Aug. 8, 1974)
(statements of Reps. Young and Ashbrook). Seeking to close off
this loophole by directive from Congress, see H. Rep.

No. 93-1239, 93d Cong., 2d Sess. 16 (1974) (House Report);

H.R. Rep. No. 93-1438, 93d Cong., 2d Sess. 51,52 (1974)

(Conference Report adopting House Report langquage), the
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Commission designed the "direction and control" standard to

ensure that contributions were properly attributed to the real
donor, regardless of the ostensible bank account source, see
54 Fed. Reg. 34107-08 (1989).

"Direction or control,” the heart of the restrictions
on bundling, describes precisely the role of the NRSC in
establishing, financing and administering the Inner Circle.
The Inner Circle bundling operation produces millions of

dollars for candidates, all delivered by the hand of one

political committee -- the NRSC. It should be of no avail to
~ NRSC to muddle the issue, and avoid the law, by the
< disingenuous characterization of its Inner Circle bundling
© program as "joint fundraising."”
L@
N
1 LEGAL FRAMEWORK
O
g A. Legislative and Regulatory Background
< By law NRSC, like its Democratic counterpart, is
C granted generous limits for the financial support of its
- party's candidates. 1Its direct contribution limitation is set
C~

at $17,500, which is $12,500 more than any other multicandidate
committee may contribute to a Senate candidate in an election.
See 2 U.S.C. §§ 441a(a)(2)(A), 44la(b); 11 C.F.R. § 110.2. By
routinely granted delegation from national and state party
committees, NRSC also wields the enormous additional giving

power afforded by the Act's coordinated expenditure provisions
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proportionate to the voting age population of each state.

See 2 U.S.C. § 441a(d), 11 C.F.R. § 110.7. There is no
meaningful distinction in practice between a direct contribution
in-kind and a § 441a(d) coordinated expenditure, except that
NRSC (and not the candidate) bears full reporting responsibility
for § 44la(d) expenditures.

As a result of the FEC's liberal limits for national
party committees, NRSC may spend virtually millions of dollars
overall in in-kind contributions for its candidates in large
states such as California, New York, Texas, or Pennsylvania.
These contributions may take the form of paying candidate
expenses for media, staff, polling, research and fundraising
support -- virtually wherever the candidate decides the party
funds are most needed. And the record shows that the NRSC
takes full advantage of the millions in contributions legally
available to it.

There is still more legal latitude for the NRSC to
dispose of its millions for the benefit of its candidates. By
operation of Commission regulations, the NRSC may spend without
limitation for a variety of services, including campaign worker
training, and education efforts focused on fundraising,
polling, and other campaign techniques. See 11 C.F.R.

§§ 100.7(b), 100.8(b). NRSC may also transfer unlimited funds
to state parties for various state party activities. See 11
C.F.R. §§ 102.6(a), 110.3(c)(1). Like direct and coordinated

contributions, the NRSC has made full use of these additional
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spending opportunities, and still does so to this day. See
Exhibit 1.

Nevertheless, none of these legal activities has been
sufficient to utilize fully the huge Republican financial war
chest. Because of its enormous wealth, the NRSC has strained
for years against the limits of the law and has sought new
outlets for the cash left over after the limits of normal and
legal spending channels were exhausted. According to press
accounts, at least three other areas of NRSC financial activity
have recently generated FEC complaints, in addition to the
bundling litigation described below: its excessive
expenditures and fraud on behalf of Conrad Burns in the 1988
Senate race in Montana; its excessive polling activity on
behalf of Richard Snelling in his 1986 challenge to Senator
Leahy; and its nationwide "$25.00 check"” direct mail
solicitation scheme currently being challenged before various
state election boards as well as before the Commission.

The NRSC's latest efforts to push these limits have

turned to bundling.

B. Judicial Background: NRSC's Previous Bundling Scheme
The Inner Circle is the second effort of NRSC to
pursue bundling as a means of breaching the contribution and
expenditure limits of the law. 1Its first effort encountered a
strong legal challenge, resulting in a decision by the United

States District Court for the District of Columbia that the FEC
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was required to rigorously enforce the law against the NRSC

plan. See , 729 F. Supp. 148 (D.D.C. 1990),

attached as Exhibit 2.

The NRSC effort at issue in Common Cause v. FEC was,
in all essential aspects, identical to the NRSC's Inner Circle
fundraising plan. 1In the previous case, the NRSC initiated,
planned, and executed a massive candidate support effort in
which a single, large-scale NRSC solicitation raised nearly
two and a half million dollars in checks made out to an NRSC
sponsored project. After the NRSC deposited these checks into
the project's bank account, the NRSC gave $2.3 million dollars
to twelve Republican senatorial candidates. 1Ironically enough,
the NRSC organization sponsoring this initial unlawful project
was also named the "Inner Circle."” 729 F. Supp. at 152.

Not surprisingly, the District Court found that the
NRSC exercised so much "direction or control” over these
mailings that the contributions made to the twelve candidates
had to be attributed to the contribution limits both of the
“conduit"”™ NRSC and of the original donor, pursuant to 11 C.F.R.

]
) 110.6.—/ This was based on the Court's numerous factual

®/ More specifically, the Court found that "[t]he FEC's
decision that the NRSC did not exercise 'any direction or
control' over the . . . mailings was not mandated by prior
FEC precedent, was effected by a 3-3 tie vote and was
contrary to the recommendation of the FEC General Counsel.
It cannot be upheld, because it ignored the plain language
of the applicable regulation and was not rationally
explained.” 729 F. Supp. at 152.
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determinations that the NRSC actually directed and controlled

the project. Some of the most salient points in this regard
included:

The twelve campaigns mentioned in
the letters each signed an agreement with
the NRSC agreeing to pay for the cost of
mailings mentioning their race,

(however, ]

[n]Jo candidate participated in the
planning, approval, implementation or
oversight of the NRSC solicitation program,
nor did any candidate authorize or approve
the letters sent by the NRSC as part of that
program.

729 F. Supp. at 150.

l

Contrary to the conclusion of
Commnissioner Josefiak's Statement of
Reasons, the fact that the donors were
informed by the Bush letter of the formula
for division of contributions and gave
voluntarily does not decide the "direction
or control" issue. The plain language of
the regulation [demands otherwise].

nD8700

The decision of the FEC not to enforce
in the circumstances presented by the record
was contrary to the intent of Congress to
limit participation of national parties in
campaign fundraising.

N 4

!

. . . The NRSC exercised some
"direction or control” within the meaning of
11 C.F.R. § 110.6(d) over the contributions
at issue. The NRSC chose the twelve
campaigns which were mentioned in the
letters; the NRSC chose how many letters in
which each campaign would be mentioned; and
the NRSC chose which mailing lists, with
which donation histories, would be used for
each version of the letter. The contribu-
tions were to be made to the NRSC or an
organization controlled by the NRSC, were
deposited in the NRSC's bank accounts, and
were disbursed to the campaigns by the NRSC.

9
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Id. at 152. The NRSC plan was thus found to violate the
expenditure limits and the relevant reporting provisions of the
law.

The penalty ultimately sought by the FEC is in the
millions of dollars, to reflect the seriousness of the
violation, measured by the excessive amounts the NRSC had
illegally channelled to the Senate candidates. Litigation over
the ultimate amount of the penalty was initiated by the
Commission in federal court in August of this year. See FEC v,
NRSC, No. 90-2055 (D.D.C. filed Aug. 1990); 2 U.S.C. § 437qg.

Undaunted, NRSC has revamped the "Inner Circle” in a
*"new and improved" form. However, this second Inner Circle
model is precisely the same bundling vehicle found to violate
the FECA in Common Cause v, FEC. Because the new program's
"differences” from the original are no more than cosmetic,
Inner Circle II is again destined to crash against the

requirements of the FECA.

I1. THE CURRENT INNER CIRCLE II BUNDLING EFFORT
T - N I ”

r Ci I r

Inner Circle II is styled as a joint fundraising

committee, see 2 U.S.C. § 432(e)(3)(A)(ii); 11 C.F.R.§ 102.17,
and in technical terms, it operates by NRSC invention as the
"fundraising representative” for an ostensible joint effort.

See Exhibit 3. NRSC purports that Inner Circle II is actually
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the collective effort of 48 Senate candi 'ates, running for
election and reelection in this and future cycles. See
Exhibit 4. The Senate candidates are divided by class-year in
which they will be running, and divided further to separate
states with 1990 Senate races in which the NRSC expected races
to be close from those in which they expected their own
incumbents to have little opposition. Id, Each class is then
assigned a percentage participation in the event, with the
class of "close 1990 races"” getting a larger share than the
class of "safe GOP incumbent 1990 races," and the classes of
"GOP incumbents without any 1990 election" taking substantially
smaller portions than these other two classes. ]Id. Each
member of a class then participates proportionately in the
class percentage: thus, if there are ten members in a class
assigned a 12 percent participating, each member of that class
can expect a share of 1/10 of 12 percent of the proceeds from
the claimed "joint fundraising effort.” Not surprisingly,
"close 1990 races” class members each take a significantly
larger portion than members of the other classes. 1Id. It
appears, from slight variances in disclaimers across different
Inner Circle II fundraising solicitations, that the membership
of various classes and the percentages assigned to each are
altered periodically by the NRSC to adjust for changing
political climates. 1d.

When all the class percentages are totalled, the

result is that 99 percent of the total proceeds are accounted
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for. NRSC enters a this point, the poor relative, and joins
the program as a one percent participant. Moreover, unlike the
candidate classes, NRSC does not claim one percent of the gross
proceeds, but rather one percent of the pet. NRSC does,
however, stake out one additional claim to the funds raised:

it will take from any class member its share of any contribution
from a contributor residing in that class member's own state.
This means that no part of any contribution from a citizen of
Idaho will ever be allocated to an Idaho Senate candidate: it
will be divided between the non-Idaho candidates and the NRSC,
with the NRSC taking the share which would have been
attributable to the Idaho candidate. The reason for this
peculiar arrangement is that this enables class participants to
obtain the names of eager and willing contributors in their own
states without having to worry about overall contribution

limits for these in-state individuals. Similarly, all Inner
Circle II funds collected from nonfederal sources are directly
forwarded to NRSC. This is, obviously, because it is the only
participant in Inner Circle II that may legally accept corporate
and other nonfederal funds. Thus, the NRSC serves the
additional purpose of a conduit for the nonfederal funds that
Inner Circle II would not be permitted to accept if NRSC were

not involved.
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If Inner Circle II were, in truth, a joint fundraising
representative of a joint fundraising effort as provided for by
the FECA and FEC regulations, see 2 U.S.C. § 432(e)(3)(A)(ii),
11 C.F.R. § 102.17, then the NRSC might have been able to avoid
the important "direction or control” standard that governed the
first Inner Circle litigation. But, as this section will show,
Inner Circle II is not an operation rightly governed by joint
fundraising regulations. Instead, it is merely a powdered-and-
coifed bundling operation, controlled by the strictures of
11 C.F.R. 110.6 and answerable to the FEC's "direction or

control” guidelines.

1. Inner Circle = NRSC

The functional problem with Inner Circle II directly
results from the fact that it is not what it claims to be.
While it purports to be a separate political committee
established "to act as fundraising representative for all
participants,” 11 C.F.R. § 102.17(b), it is, in fact, an
appendage cf the NRSC. The plain facts on this point are
incontrovertible. The Inner Circle, formally registered with

the FEC under the name of The Republican Inner Senatorial

Circle 1990, is administered with the staff, with the resources,
and on the premises of the NRSC. 1Its formal address is in the
Ronald Reagan Republican Center, 425 Second Street, N.E.,

Washington, D.C. 20002, the same address as that of the NRSC.

- 13 - 0017M



=
-

® ®

See Exhibit 3, supra. Reports of the Inner Circle, see
Exhibit 5, reflect that fully 100% of its overhead and staff
costs are incurred by the NRSC -- effectively advanced to the
project -- and then periodically billed and reimbursed by Inner
Circle II acting on behalf of the participating campaigns. 1In
every apparent detail of administration, NRSC is the real party
in interest behind the Inner Circle II effort, fully supporting
Inner Circle II with its personnel and with its vast financial
resources. Perhaps this too much states the obvious, but
without NRSC's backing, there would be no Inner Circle II.

Of course, this fact would not, standing alone,
destroy the viability of Inner Circle II as a joint fundraising
effort. Even if Inner Circle II is no more than a foil for
NRSC, Commission regulations expressly allow participating
Committees to "select a participating committee to act as
fundraising representative for all participants.” 11 C.F.R.

§ 102.17(a). This could be ill-conceived, yet legally
irrelevant, legerdemain. But in this case, the fact that Inner
Circle II and NRSC are a unity aggravates the fundamental
reality that NRSC is not a bona fide participant in a joint
fundraising effort. NRSC reaps no benefit from Inner Circle 11.
Its sole function is to act as the mechanism through which the
other "participants” raise funds, and to be the puppeteer for
the fictional political committee it has invented to disguise
its role as "joint fundraising representative," a.k.a.

"bundling conduit or intermediary.” By calling itself "Inner
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Circle™ in this effort, NRSC only compounds the fraud, adding
insult to injury.

The fact that NRSC does not expect or take any
pecuniary gain from Inner Circle II is borne out by internal
program documents. In a memorandum dated February 23, 1990,
see Exhibit 6, Mr. Bill Canfield issues instructions to all
"participants” on the requirements for participation in Inner
Circle 11. Mr. Canfield is in-house counsel to NRSC. While we
refute the suggestion in this memo that Inner Circle II is a

bona fide joint fundraising effort, the content of his

memorandum speaks volumes about the true nature of Inner

Circle 11 -- and in particular about the true role played on it

by the NRSC.

Nowhere in the Canfield memorandum is there any
mention of the NRSC as an actual participant in the purported
joint fundraising effort. If anything, the memo states the
contrary. The opening sentence defines Inner Circle II as a
joint committee "established by several 1990, 1992 and 1994
Republic Senate campaigns."” NRSC does not appear as an
additional participant with an expectation of raising monies
through this organization. Canfield does no better in his

second try, in the next sentence: "[The Inner Circle's]

purpose is simple: to assist those campaigns to raise funds
from individuals who have demonstrated their commitment to

Republican Senate candidates.” Still no reference to NRSC.
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NRSC's own counsel's failure to jidentify NRSC as a

participant is especially significant in light of the fact that

the balance of the memorandum reveals the candidates involved

to be dancing while NRSC plays the tune. The joint fundraising

requirements of the FECA, which we arque do not apply here, are
nevertheless set out at length by Canfield, who believed them
to be relevant. This memorandum explains these rules as if
none of the campaigns had any individual concept of the nature
of the enterprise in which they were participating.

The percentages assigned to each class of candidate
are also peremptorily announced, and, as described, appear to
have been worked out carefully by NRSC political experts so as
to ensure that dollars went where NRSC believed they were best
used. Again, it appears that NRSC was announcing the results
of a decision in which the sole participants -- the
candidates -- had no part. Even the administrative
arrangements explained by Canfield revolve entirely around NRSC
and its facilities. As noted, the address of Inner Circle
which he provides is the NRSC's address, and the forms that he
asks be executed and returned by the participants are to be
forwarded at his direction to "Doyce Boesch at the NRSC."

Mr. Boesch is the Executive Director of the NRSC. See also

Tab 4, supra (including letter from Doyce Boesch to

candidates).
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The Canfield memorandum which makes no reference to
NRSC as participant speaks to the farcical nature of Inner
Circle II as joint fundraising effort. Indeed, the memorandum
makes plain that NRSC is not a bona fide participant, but is
instead the outside organizer enabling the Inner Circle
bundling program to exist. But as this section will show, this
fraudulent action defeats the entire joint fundraising venture
and transforms Inner Circle II into its original, unlawful,
bundling machine.

Under Commission regulations, 11 C.F.R.
§ 102.17(a)(2), both political party committees and candidate
committees may participate in joint fundraising activity.
Participants may create a special fundraising representative,
registered with and reporting to the FEC, to administer the
effort by collecting contributions, reporting gross proceeds,
paying expenses, and distributing the net shares to each of the
participants; or participants may designate one of their own
members who will serve as representative. 11 C.F.R.
§ 102.17(b). This pooled effort for fundraising purposes is
recognized by law as a legitimate activity; the terms and
conditions under which this activity may be conducted are

detailed at great length (nearly four pages) by FEC regulations.
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It is beyond question that these regulations were

designed to enable a collective fundraising program where each
of the participants expects, through the pooled effort, to
realize a sound financial return. See, e.g., AOs 1977-8,
1977~-14, 1977-23 (approving joint fundraising activities
including direct mail solicitation, fundraising events, and
debt retirement solicitations).

Why then does NRSC "participate” in the fundraising
effort when, in return for establishing, administering, and
advancing resources to the effort, it declines to highlight
itself as a participant, and takes only a minute fraction of
what funds the other "participants"” take, even when including
the NRSC's "take" of what candidates can not legally accept
such as corporate funds? The reason in simple terms is that
NRSC's motive is not to raise money for itself. NRSC seeks

here instead to raise money for those other candidates, more

4 0% 08206

commonly known as "bundling." It has gerry-rigged its "joint

™
!

fundraising” theory to conceal the Inner Circle's true bundling

effort.

3. The Governing Bundling Regulation:
Direction or Control

Because Inner Circle II is actually a bundling
operation, numerous other fundamental questions are raised by

its activity which have not been addressed by NRSC. Most
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important of these are the contribution limitations as they
apply to the fundraising of the bundler. By law, the bundler
is charged under an appropriate limit with each contribution
raised, if the bundler is deemed on the facts to have exercised
"direction and control" over the making of the contribution.

11 C.F.R. § 110.6; see also 54 Fed. Reg. 34108 (1989). This
regulation was written in order to prevent a bundler from

exercising "direction and control,” and thereby achieving the

same effect with the funds of others that it would be prohibited

from doing with its own funds -- i.e,, presenting contributions
of virtually unlimited amounts to federal candidates. Yet by
exercising complete direction and control over Inner Circle II
as it does, NRSC effectively scoffs at the already generous
limitations, described above, that the law imposes on party
contributions to any candidate. Inner Circle II allows NRSC to
pass on to candidates millions of dollars -- as much as the
market will bear, up to the practical limit on how much money
it can raise for their benefit -- without so much as a nod to
relevant bundling rules. If the FEC allows Inner Circle II to
proceed with its current bundling arrangement, it will
essentially open Pandora's Box to bundling programs in which
the bundler completely directs and controls the contributions,
and circumvents 11 C.F.R. § 110.6, under the guise of "joint

fundraising."”
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The FEC has repeatedly held, and a federal court has
confirmed, that direction and control is decided on all the
facts and circumstances of a case, i.e., on "the totality of
the circumstances." §See, e.9,, AO 1986-4; re: AOR 1976-92; MUR
1028; Common Cause v, FEC, 729 F. Supp. 148 (D.D.C. 1990); cf,
54 Fed. Reg. 34108 (1989) (where the Commission refused to
write a definition of "direction or control” in favor of a
continued case-by-case decisionmaking standard). A variety of
factors in past cases have decided the question, including:
whether the contributor was given any choice over the amount of
the contribution; whether the contributor was informed of the
identity of the candidate beneficiaries; the timing of the
solicitation; the extent of the involvement of the candidate
beneficiaries in the design and structure of the solicitation
effort made on their behalf; and whether the contributor had
any choice among candidates. But the Commission was adamant in
its refusal to give an abstract definition to "direction and
control;" it could not, it believed, point to any factor as
dispositive, and therefore had to address the question freshly
in each particular case on its facts. Specifically, the
Commission noted:

In light of the wide variety of earmarking
situations which have arisen in the past, the
Commission is not able at this time to formulate
regulatory language that clearly delineates
situations where direction or control exists

from those in which the conduit does not exercise
direction or control. Accordingly, the Commission
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will continue to evaluate these situations on a
case-by-case basis.

54 Fed. Reg. at 34108.

The Commission's position on control, and the
necessity of determining its presence on all facts and
circumstances, is followed by the agency in the analogous area
of affiliation of political committees. Like the regqulations
governing bundling, the question of affiliation is crucial to
the enforcement of the contribution limitations. Two committees

affiliated with each other in the legal sense must share the

M

same contribution limitation; therefore, two affiliated
QY
o multicandidate committees may only receive $5,000 in the

o aggregate from the same contributor. Questions of affiliation

N rest, in turn, on a determination of whether there is a

"control” relationship between the committees -- whether, in
= the words of the regulations, one of the committees or its
= sponsor is "established, financed, maintained and controlled”
‘ by the other. 11 C.F.R. § 110.3(a)(ii). Control is essential
. to the efifective administration of limitations, in the

affiliation as well as bundling area.

As in the bundling area of the law, this matter of
control is decided on an examination of all the facts and
circumstances. Section 110.3 of The Commission regulations
provide that a variety of factors will be considered and that

the Commission will examine actual relationships between

- 21 - 0017M




)

various committees, locating to a detailed list of potential

factors as follows:

context of the overall

i i to determine whether the
presence of any factor or factors is evidence of one
committee or organization having been established,
financed, maintained or controlled by another
committee or sponsoring organization. Such factors
include, but are not limited to:

(B) Whether a sponsoring organization or committee
has the authority or ability to direct or
participate in the governance of another
sponsoring organization or committee through
provisions of constitutions, bylaws, contracts,
or other rules, or through formal or informal
practices or procedures;

v

N

5 (C) Whether a sponsoring organization or committee

() has the authority or ability to hire, appoint,
demote or otherwise control the officers, or

N other decisionmaking employees or members of

ol another sponsoring organization or committee;

< (G) Whether a sponsoring organization or committee

provides funds or goods in a significant amount

or on an ongoing basis to another sponsoring

organization or committee, such as through direct

or indirect payments for administrative,

o fundraising, or other costs, but not including
the transfer to a committee of its allocated
share of proceeds jointly raised pursuant to 11
C.F.R. 102.17;

(I) Whether a sponsoring organization or a committee
or its agent had an active or significant role in
the formation of another sponsoring organization
or committee; and
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Whether the sponsoring organizations or
committees have similar patterns of contributions
or contributors which indicate a formal or
ongoing relationship between the sponsoring
organizations or committees.
11 C.F.R. § 110.3(a)(3)(ii).
The factors cited by the Commission are numerous, and
the agency stresses that they are pnot exclusive. Unique

factual circumstances will be taken into consideration in the

assessment of "control.” Nonetheless, the facts the Commission

does cite have clear implications for approaching the meaning

of control in other areas of FEC law. We turn to several of
these in detail to illustrate their relevance to the meaning of
control in the context of bundling.

Factor B finds control where a "sponsoring
organization or committee has the authority or ability to
direct . . . the governance of another . . . committee
through formal or informal practices or procedures.” The
record of Inner Circle II, or at least that portion known to
the public, demonstrates the controlling or directing role
played by the NRSC. NRSC staff run Inner Circle II; its
resources fuel its day-to-day operation. Communications to
participants, involving directions on steps to take to effect
participation, are issued by NRSC personnel. All of the
paperwork required of participants, such as FEC filings, are
prepared with materials supplied by NRSC and under NRSC

direction; all such paper is returned by instructions of the
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NRSC to its Executive Director. The percentages and numbers in
each class of participating candidates was apparently decided
by the NRSC and then announced as a fait accompli to the
participants. In short, while operating under the name Inner
Circle, the effort is so completely organized and directed by
the NRSC that a finding of control would be compelled under the
affiliation regqgulation's control standard.

Factor C locates control in situations where one

sponsoring organization or committee may control the

appointment, hiring or firing of the employees of another

committee, including the "decisionmaking” employees. This is
undoubtedly the case here, because the staff of the Inner
Circle consists entirely of full-time paid employees of the
NRSC who NRSC can control at will.

Factor G focuses on the element of control which

involves a sponsoring organization or committee providing

0870026

A
=1

*funds or goods in a significant amount or on an ongoing basis"”
to another such committee or organization. This is stated to
include "direct or indirect payments for administrative,
fundraising, or other costs." NRSC, of course, advances the
costs for the administration of Inner Circle II, periodically

billing these costs to Inner Circle II for reimbursement. None

of the candidate committees participating in these efforts
appears at any time to have similarly lent funds, goods or

services to the effort.
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Factor I notes that control is exercised when a
sponsoring organization or committee has "had an active or
significant role in the formation of another sponsoring
organization or committee.” As noted from the role of the
establishment and administration of the NRSC, Inner Circle 11
is a creation of the NRSC, and the candidate-participants are
invitees.

Thus, it could not be more clear that under the
standard for determining control in the affiliation context,
the NRSC and Inner Circle II would have to be deemed dependent
affiliated committees. The evolving control standard under the
bundling regulations parallels this standard. By analogy to
the affiliation standard, the NRSC plainly "controls" the Inner
Circle II program.

Analogies to analyses of the meaning of "direction and

control” in other areas of the law would prove equally

fruitful. Indeed, it appears that across strata of legal

doctrine, the standard uniformly used by courts and agencies
alike is a realistic, rather than theoretical, approach.
Decisionmakers routinely put aside ostensible relationships in
favor of a probing of the question, "What's really going on

here?," especially in situations where coverups are facile and

can conceal the circumvention of the ultimate policy behind the

law. See, e.d9., Copperweld Corp. v. Independence Tube Corp.,

467 U.S. 752 (1984) (parent company and subsidiary viewed as
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one enterprise for purposes of § 1 of the Sherman Act); City of
, 838 F.2d 268
(8th Cir. 1988) (application of coordinated activity analysis
to electrical cooperatives); Proctor v, General Conf. of
Seventh Day Adventists, 651 F. Supp. 1505, 1524-2% (N.D. Il1.

1986) (individual regional conferences of churches could not be

considered "independent entities" for antitrust analysis

purposes where entities had unity of interest, and church was

highly centralized, unified body with goals and policies
controlled by its national general conference); Gucci v. Gucci
shops. Inc., 651 F. Supp. 194 (S.D.N.Y. 1986) (looking to
effective control of business of two companies for purposes of
determining antitrust conspiracy possibility); National Dairy
Products v, United States, 350 F.2d 321, 327 (8th Cir. 1965)
(defining control); Sonitrol of Fresno., Inc. v, America Tel., &
Tel. Co., 1986-1 Trade Cas. (CCH) ¥ 67,080, at 62,566-67
(D.D.C. 1986) (ownership interest in subsidiaries of 23.9% and
32.6% was sufficient to prevent election of truly independent
board of directors). The FEC should follow this pragmatic line
of reasoning in assessing the NRSC's Inner Circle II bundling

program.

III. THE NEED FOR IMMEDIATE COMMISSION ACTION:
INVESTIGATION AND ENFORCEMENT

An investigation by the Commission is currently

essential in order to ascertain precisely the role of the NRSC
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in Inner Circle II. Numerous questions must be answered by the
NRSC including, most importantly, whether the candidates had
any role whatsoever in formulating the concept of the Inner
Circle I program, or in approving the details such as the
percentages assigned for participation to each class of member,
or the periodic adjustments to these percentages.

All of these questions of fact as they bear on control
must be related for enforcement purposes to the larger legal
issue of the reason for NRSC's involvement. It would appear
that NRSC has joined the effort as an ostensible participant
for the sole disingenuous purpose of claiming for Inner
Circle II the nomenclature of "joint fundraising."” 1Its
percentage share -- one percent of the net -- belies that
claim. The true motive for its involvement, then, appears to
be to construct the program as a vehicle to avoid contribution
limitations through improper bundling. Its motive is, at

bottom, to circumvent the law.

Other aspects of its involvement may well reveal, upon

formal investigation, this same objective of limitations
avoidance. For example, under the terms of the program, NRSC
takes any portion of a contribution which under the allocation

formula would result in the receipt by a candidate of a

contribution from a resident of that candidate's own state.
This is not, as it may at first appear, a device for NRSC

financial participation. Rather, NRSC is assuring all
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candidates that they may approach in-state contributors for a
full and direct contribution to their campaign without concern
that a portion of the contribution to Inner Circle II would
have eaten into the contributor's limit to that candidate.
Thus, an Idaho contributor donating to Inner Circle II will not
have made a contribution in this way to the Idaho Republican
Senate candidate; he or she may be approached by that candidate
for a full $1,000 per election directly to his campaign.
Through this mechanism, NRSC has once again guaranteed that the
Inner Circle I1 program will maximize the financial
opportunities for its candidate -- not for itself.

Along these lines, it is also significant that in-state
contributions are allocated to NRSC, rather than to the other
class members. An investigation may well show that NRSC is
crediting the monies received in this fashion to each of the
candidates in whose states these contributions were made, and
informally "rebating” the monies to these candidates in another
way (such as direct expenditures on behalf of the candidates,
or transfers to their state parties). This would not only
undercut the NRSC's pretense of raising funds through Inner
Circle II for its own account and purposes; it would also
highlight the money-laundering aspect of the program -- the
very element Congress sought to eliminate through its bundling

requlations. See, e.9., Committee on House Administration,
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Federal Election Campaign Act Amendments of 1974, H. Rep.
No. 93-1239, 934 Cong., 24 Sess. 115, reprinted in 1 FEC,

Amendments of 1974, at 635 (1977); 120 Cong. Rec, H7932 (daily

ed. Aug. 8, 1974) (statements of Reps. Young and Ashbrook).

IV. CONCLUSION

The scale of the Inner Circle II effort is
extraordinary. It is the most monumental fundraising effort
ever mounted by a national party committee on behalf if its
individual federal candidates. According to reports filed with
the FEC, Inner Circle II has raised $3,166,878.39 to date, in
gross amounts prior to payment of expenses and distribution of
proceeds to participating candidates. Expenses have totalled
$1,730,880.62, and net distributions to candidates have reached
$1,057,500.00. See Exhibit 7. By contrast to the candidates,
NRSC has received a paltry $12,000 in federal dollars that it
may lawfully use in federal elections. See Exhibit 8. This
"take" is hardly in keeping with the central and controlling
role it plays in the establishment, administration and
financing of the venture.

Expectations by the NRSC for the future of Inner

Circle II are apparently high. 1In a letter to potential
contributors, Vice President Dan Quayle advises that for the

cycle, NRSC and its Inner Circle 11 program anticipate
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operating on a budget of $11,500,000, the majority of‘which
will be funnelled directly to candidates. See Exhibit 9.
Thus, the practical effect of the control established by
the NRSC is to enable it to leave in a shambles the
contribution limitations and coordinated expenditure limits of
federal law. See, e.g,. Buckley v, Valeo, 424 U.S. 1 (1976);
California Medical Assoc. v. FEC, 453 U.S. 182 (1981). By

bundling $11.5 million to its candidates, it will have achieved

the same effect as if it had added $11.5 million onto the legal

limits. In terms of the impact on campaigns, there is no
meaningful distinction between $11.5 million NRSC spends in
§ 441a(d) coordinated expenditures to support the candidates’
own fundraising, and the $11.5 million that candidates will
receive from Inner Circle II's illicit bundling operation.
While NRSC and its defenders may try to argue that
this device provides Inner Circle II with the protection it
believes is afforded under the joint fundraising regqulations,
this is at best an attempt to utilize a loophole. Never-
theless, there can be no resource to the protection of a
loophole here, where the applicable bundling regulations make
eminently clear that limits apply to this activity. Any
contrary suggestion drains all conventional meaning from the

term "loophole”; it allows a loophole so large that it destroys
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the practical significance »o: one of the pillars of the Act --
spending limitations.

Respectfully submitted,
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EXHIBIT 1
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. EXBIBIT 2

148 729 FEDERAL SUPPLEMENT

4. Class Action

(5] In Count V of her amended com-
plaint, plaintiff alleges that defendants
have engaged in a pattern of sexual dis-
crimination against a class consisting of
hundreds of female employees. Defendant
IBEW has moved to strike the allegations
in Count V on the ground that plaintff has
failed to move for class certification under
Federal Rule of Civil Procedure 23(cX1).
In response, plaintiff has moved for s stay
of her obligations under Loca! Rule 203
until discovery has been completed.

Local Rule 203 provides:
(b) Motion for Certification. Within 90
days after the filing of a complaint in a
case sought to be maintained as a class
action, the plaintff shall move for a cer-
tification under Rule 23(cX1), Federa)
Rules of Civil Procedure, that the case
may be so maintained. In ruling upon
the motion, the court may allow the ac-
tion to be so maintained, may deny the
motion, or may order that a ruling be
postponed pending discovery or other ap-
propriate preliminary proceedings. A de-
fendant may move at any time to strike
the class action allegations or to dismiss
the complaint.
Plaintiff's amended complaint was filed on
March 15, 1989. She argues, however, that
she cannot move for class certification until
after she has had adequate time for dis-
covery.® However, the 90-day limit of the
Jocal rule has been strictly enforced in this
Circuit. See McCarthy v. Kleindienst, 141
F.2d 1406, 1411 (D.C.Cir.1984), Black Pan-
ther Party v. Smith, 661 F.2d 1243, 1279
(D.C.Cir.1981), vacated on other grounds
sub nom. Moore v. Black Panther Party,
458 US. 1118, 102 S.Ct. 3505, 73 L.Ed.2d
1381 (1982); Coffin v. Secly of Healtk,
Educ., and Welfare, 400 F.Supp. 953 (D.D.
C.1975). Plaintff has 