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I. INTRODMCTQIN

Common Cause has illegally influenced federal elections by

using its status as a tax-exempt corporation to make corporate

contributions advocating the defeat of incumbent Republican

Senators who disagree with its legislative agenda regarding

tax-payer financing of congressional elections.

From its shelter as a 501(c)(4) tax-exempt entity, Common

Cause has violated federal election law by failing to report as

"expenditures" a series of targeted newspaper advertisements which

ran against incumbent Republican Senators who faced election in

1988 and face election in 1990; in support of Democrat Senators

who faced election in 1988 and face election in 1990. The content

of these communications makes them reportable as "expenditures"

because their clear purpose was to influence federal elections.
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By preparing and paying for tbs# partisan communications,

Common Cause has unilaterally determind that it does not have to

follow the same statutory requirements as other groups or

individuals who spend money in an attempt to influence federal

elections. By treating the ads as non-disclosed "soft money"

expenditures (an interesting commentary in and of itself, given

Common Cause's public position on "soft money" disclosure), the

fact is that Common Cause has found a way to evade the

prohibitions of federal election law so as to illegally inject

corporate money into the political process. Its public media ads

and direct mail did, over a period of weeks (in June, 1987, in

January, 1988 and in July, 1990) and at considerable cost, amount

to a highly focused and specific criticism of incumbent Republican

Senators who are seeking reelection. This newspaper advertising

campaign was designed specifically to influence voters to cast

their ballots against identified incumbent Republican Senators who

were seeking reelection in 1988 and in 1990 or for their Democrat

challengers. Since these advertisements were specifically

0
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Bjy preparing and paying for theee 4*rtisnts, Co-S n

Cause has violated specific provisions of the Feeral ElOction r

Campaign Act. Comon Cause refused to do what the 
law plainly

requires -- account to the public for the money it spends

influencing federal elections. The reason for this decision is

1obvious. Common Cause is a 501(c)(4) tax-exempt corporation. By

N. refusing to acknowledge that its activities constitute

"expenditures" and "contributions" under the Act, Common Cause was

able in 1987, 1988 and 1990 to funnel corporate money into federal

elections. By not registering and reporting to the Federal
0

Election Commission, Common Cause was able to hide from public

scrutiny the sources of its funding and extent of its own

-_ involvement in the 1988 and 1990 federal elections.

This effort to evade federal election law demands the

attention of the Federal Election Commission. Accordingly, the

National Republican Senatorial Committee, 425 Second Street, N.E.,

Washington, D.C. 20002, files this Complaint against Common Cause,

2030 M Street, N.W., Washington, D.C. 20036 alleging the following

specific violations of federal election law:

1. Failing to report its communications as

"expenditures" under the Act, 2 U.S.C. 431(9)(A),

434; 11 C.F.R. 106.1(a);



......... o.... i.... * to a Demcrat candidate subject to b

*1 eltions, U.S.C. 44 lb;

" 4. Refusing to publicly disclose the sources of the

•funds used by it, a 501(c)(4) tax-exempt entity, a

2 U.S.C. 441b, 441c, 441e and 441f, through

t intentional and willful failure to register and

report as a "political committee", 2 U.S.C. 431(4),

432, 433 and 434, with the result that the public

o cannot ascertain whether Conwuon Cause's sources of

Sfunds are cororrations, labor unions, individuals

giving above the limits allowed by the election laws

0
or other forms of so-called "soft money";

5. Refusing to disclose to the public as required by the

-- Act specific information on whether these

advertisements were authorized by a Democrat

Senatorial candidate or officials of the Democratic

Senatorial Campaign Committee or were made without

the authorization of any candidate or committee. 2

U.S.C. 441d.
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Congress, the Democrat leatrwh4p o te ante and nearly all of

the Senate's Democrat members *ctively supported S.2 and then

S.137, the Democrats' consensus legislation which would have

implemented taxpayer financing of elections and spending limits in

congressional races. At the same time, Common Cause, through its

rN Executive Director, Mr. Fred Wertheimer, actively participated in

Ithe drafting and public promotion of S.2 and S.137. On the other

hand, Republican Senators viewed these bills as little more than a

political ploy by the Democrats to further institutionalize their

control of the Senate. Not surprisingly, given the inherently

partisan nature of this proposal, during the 100th Congress, S.2

-- faced determined opposition, with Common Cause and the Democrats

unable to envoke cloture despite a record eight attempts. If

cloture had been envoked on S.2, a restrictive gemaneness test

would have come into fruition with the result that all Republican

amendments would have been ruled non-germane and, thus,

non-debatable.

Common Cause's role as a surrogate for the Democrat Party in

this debate yielded the communications that are the subject of

this Complaint. In early 1987, in early 1988 and in July, 1990,
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Democrat Party's) legiSlation, Exhibits A-F, or nl supotof a

specific Democrat Senator who. was seeking reelection in the state

where the ad ran (specifically Senator Mitchell (1988), Senator
DeConcini (1988] and Senator Kennedy (1988]). Exhibits G-t . That

, their aim was obvious is clear from a reading of the text. Since

the Republican Senators who were the subject of the ads had not

r waivered in their opposition to the bills, S.2 and S.137, Common

eO Cause wanted them defeated in the 1988 elections and the upcoming

0 1990 elections so that the resultant makeup of the Senate would

have fewer Republicans who opposed 5.2 and S.137 and more

Democrats who, presumably, would support Common Cause and S.137

e(or similar legislation) during te 102nd Congress.

In addition, in 1988 Common Cause also took out national

newspaper advertisements against the Presidential candidacy of

Senator Robert J. Dole, the Senate Republican Leader, during the

height of the national Preside1itia e primary season. In bringing

this complaint, we acknowledge that the Commission has previously

dismissed a complaint (MU 2,8 o which alleged that Common Cause

had violated the Act when i ther n advertisement which ran

in the Washington Post (J~iiiaiy, §4;) criticizing Senator Dole's
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regard, we would point out that the Vole/WashinotOn Postw-adra

in a new sper of, national circulatowi at a time when Senator Dole

was an ac:tive candidate for the Republican nomination for

President, a national office, and at a time in which he was

accepting public financing for his campaign for the presidential

nomination while actively opposing public financing for

NO congressional elections (S.2). On the other hand, the Common

Cause advertisements which are the subject of this complaint were

N prepared and placed in 1 al newspapers in the states of selected

and identified incumbents Republican Senators, three of whom were

seeking reelection to the Senate (Senators Roth, Durenberger, and

Weicker) in 1988 and two of whom are seeking reelection in 1990
0

(Senators Hatfield and Pressler). It is also clear from the text

10 of these advertisements that Common Cause intended to place public

- pressure on these incumbent Republican Senators to change their

0\ positions on S.2 and S.137, respectively. This public pressure,

in the form of full-page ads in state-wide newspapers, was clearly

intended by Common Cause to (1) generate a negative image in the

mind of the reader/voter and (2) to equate the Senator's

opposition to tax-payer financed congressional elections as being

akin to support of political corruption within Congress. Common

Cause clearly intended that these two themes would become the

focus of each Senator's on-going campaign for reelection in 1988
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issue here wre aconscious attempt to affect the 1988 nd&19r

Senatorial elections so that the special interest legislation

pushed by Common Cause (S.2 and S.137) and benefiting the Democrat

Party could pass. The Commission must investigate the facts and

circumstances behind this negative advertising campaign to

N determine the extent of Common Cause's coordination of its

advertising effort with the leaders of the Democrat Party and its

Senatorial Campaign Committee.
00

Attached are samples of these ads attacking Republican

Senators facing reelection in 1988 and 1990. Se Exhibits A-F. A

clear reading of the text of the ads will demonstrate that they

- are reportable "expenditures" whose purpose was to influence

federal elections. Each of the attached ads identifies a specific

Senator who was running for election in 1988 and in 1990. Each

criticizes the Senator for lacking the integrity to be a Senator

because his views were opposed to those of Common Cause. All the

ads are from newspapers either published or widely circulated in

the state in which the incumbent Republican Senator was running in

1988 and 1990. The ads make repeated references to "congressional
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reelection in 198 contain commOn text and demonstrate why.they .

fall within the ambit of the Act as well. Exhibits G-1. These.

ads, which supported Senators Mitchell, DeConcini, and Kennedy

Go (all of whom were candidates for reelection to the Senate in

*10 1988), specifically mention the Democrat Senator by name and

praise him for voting with Common Cause on S.2. These ads ran in

newspapers published in the states in which the Democrat Senators

were facing reelection in 1988 and compared their positions on S.2

favorably and in contrast with what the voter might get if the

Democrat Senator's opponent were to represent that voter. These

10 ads made repeated references to "congressional campaigns" and

- "candidates" and suggested that voting the way of the two Democrat

0% Senators was the only option to the goal of "restoring honesty and

integrity in government." Common Cause's obvious aim was to

publicly influence the perception of the voters in the Democrat

Senators' states that these Senators were worthy of support. If

the aim of Common Cause had been to tell these Senators that they

were "doing a good job", it could have written them a letter. But

a private letter of support was not Common Cause's aim or intent.

Clearly it intended to positively and in the most public way



The Comfi5sion has develope -a thepronq4 t for

determining whether a particular communication is subiject to the

reporting requirements and limitations of the Act, In its

rulings, the Commission has consistently taken the position that

"expenditures" are subject to the Act where they are made for (1)

the purpose of influencing a general election, (2) depict a

clearly identified candidate, and (3) convey an electioneering

message. The ads which are the subject of this complaint fall

squarely within that articulated test. Common Cause, perhaps

because it feels it enjoys an exemption from the application of

the Act as a 501(c)(4) corporation, has chosen to ignore this

legal test. Irrespective of its tax status, Common Cause's

actions are clearly designed to influence federal elections under

the FEC's test. These ads were paid for by a corporation. That

is against the law. The FEC must enforce the Act. Common Cause

must abide by the same statutory requirements as other groups

which attempt to influence federal elections. Common Cause must

not be allowed to use its tax exempt status as a veil to mask its

electioneering activities.
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was to be distributed ,t v, ort or ll of t hodistrict repreept

by the identified officeholder. The'Comuission determined that

the communication, either with or without a partisan "Vote

0 Democratic" statement, would be subject to the Act's limitations.

In reviewing that particular communication's language, the

N Commission looked to the requirements set out in AO 1984-15, Fed.

Elec. Camp. Fin. Guide (CCH) para. 5766 (1984). In AO 1984-15,

the Commission concluded that the Act would apply where a

communication both depicted a "clearly identified candidate" and

"conveyed an electioneering message," Electioneering messages,

according to AO 1985-14 which cited United States v. United Auto

- Wrkers, 352 U.S. 567, 587 (1957), include statements "designed to

urge the public to elect a certain candidate or party."

It is important to note that there is no requirement in

either AO 1984-15 or AO 1985-14 that the advertisement or

communication, to be attributable, must contain "express

advocacy", a term of art under the Act, 11 C.F.R. 109.1(b)(2). In

AO 1984-15, the Commission recognized that an advertisement was

attributable where it "effectively" advocated the defeat of a

candidate. In AO 1985-14, the FEC, interpreting AO 1984-15, set
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Democrat candidete, either announced or qualified under the Act,

in the conressionai district which received the communication at

issue. The test propounded by the Commission centered on whether

the expenditures were made "for the purpose of influencing the

1, outcome of the general election." As the FEC made clear in this

ruling, "expenditures" made with a genuine general election

purpose count regardless of whether a nominee has been selected or

even clearly identified. The FEC stated: "(W)hether a specific
CO

nominee has been chosen, or a candidate assured of nomination, at

the time the expenditure is made is immaterial." Thus, in

preparing and placing the advertisements which are at issue in

-- this complaint, Common Cause was making attributable

"contribution" or "expenditure" under the Act, whether there was

at the time the ads appeared a Democrat candidate opposing the

Republican Senator criticized or a Republican candidate opposing

the Democrat Senator praised.

The communication which was the subject of AO 1985-14

included references to "rhetoric" by a named political party. The

Common Cause advertisements at issue here did not make reference

to any political party by name. This difference is not
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election by its inclusion of a list of campaign contributions from

the oil industry to the named representative. The 1988 Common

Cause communications complained of herein refer to "the way our

congressional campaigns are financed" and that "too much money is

N.. given to candidates by special interest PACs. Too much money is

spent by candidates." The Common Cause ads also state:

"Obstructionist tactics to preserve a 'fundamentally corrupt'

campaign finance system have no place in our democratic process."

It adds: "The Senate's integrity is at stake. What will

Senator do?" These are references to the 1988 election in

-- which, asserted Common Cause, one way to restore the Senate's

integrity would be to vote the named Republican Senator facing

reelection out of office or leave the praised Democrat in office.

The 1990 Common Cause communications complained of herein

refer to the "corrupt political system" present on Capitol Hill

and to "the political influence-money game in Congress." It adds:

"Senator : in 1988 your vote helped kill legislation to

clear up the Senate's corrupt political system. Don't vote to

kill campaign finance reform again now."



..,',. , ,- , -< ;,

The C;m~

coaiaiotions iKP

DemoicratSenator , jit lP'P =cros *coCifu

Republican Con to#~g )gt visory tes.Bt

cotmuicat ions: cdjtic , di:4 - ecaos of the pusbra

officeholder (or -pre emorats) l.C~ as
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integrity of the SenSte if he did not vote Comon Causes we or

praised the Democrat Senator for voting the Coumon Cause way. The

DCCC mailer criticized a named representative for his views on the

N. coastal environment and the oil industry. The Common Cause ads

N. ran in newspapers in the Senators' home states or in newspapers

rD that circulated there, just as the Commission assumed the DCCC

S would disseminate its mailer to part or all of the district

represented by the identified Congressman.

Indeed, the similarity of the Common Cause communications to

those in the Commission's previous rulings is striking. The ads

- involve an attack on (or testimony to) the record and positions of

ON a clearly identified candidate of the opposition party for a

single office, in this case, the United States Senate. The clear

purpose and effect of the ads concerning the Senators is to

influence the general election, since voters will have an

opportunity to decide between the Democrat and Republican nominees

until the general election. The Commission's rulings are

unequivocal: a communication such as that directed by Common Cause

against the incumbent Republican Senators or in support of the
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B. Violation

1. :.Failure to Report Ads as Exnenditures Under the

Common Cause violated the Act by failing to report the costs

of the advertisements which are the subject of this complaint as

"expenditures." The ads identify and criticize specific incumbent

Republican Senators or support specific incumbent Democrat

Senators who were candidates for reelection to the Senate in 1988

0 and 1990. In these Senate elections, the communications were

IV distributed throughout the Senators' home states using the medium

C3 of state-wide newspaper advertisements. Since, by definition, the

Senate races involved state-wide elections, this distribution
ON

scheme was knowingly directed toward the very electorate that

would subsequently be asked to chose between the Republican and

the Democrat in the November, 1988 and November, 1990 general

elections.

The ads were paid for by Common Cause, a corporation, for

the express purpose of criticizing Republican (and praising

Democrat) Senators in the midst of their reelection cycle and



ingovrmnt-til

and 1990 pri me0O t

forum ,for crtij sm V

circulation ii t , OPt lo &letter' to

the Senator at, bigt ahi a Vt o~coti4

knowingly sought t-O, inf lveriew the 198 bIXJ4 190 0 for too#

United States Senate. 2 V S. C. 43l1.(9().Couon cease violete*

the Act by failing to report its *expenditures",. 2 U.S.C. 4341 and

by failing to allocate the "expenditures" to the Democrat

to candidates who directly benefited from the anti-corruption,

N, anti-Republican-incumbent message of these advertisements. 11

N C.F.R. 106.1(a).

2. Failing to Revort Ads as Independent Expenditures
Sr Contributions

OSince the ads had a clear and measurable value to any

0 candidate challenging one of the named Republican incumbent

Senators and were knowingly prepared and place so as to influence

a federal election, they constitute either an "independent

expenditure" by Common Cause or "contributions" by Common Cause to

the Democrat candidate opposing the Republican incumbent Senator

criticized or the Democrat incumbent Senator who was named and

complemented. In either case, Common Cause has violated the Act

and has failed to either register or report its activity. Since

Common Cause is an incorporated entity, the "expenditure" itself

is illegal on its face. 2 U.S.C. 441b.

An "independent expenditure" is defined as an expenditure by
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431(17). The law requires that such "in.pdent ezpenditut "'b

fully retorted. 2 U.S.C, 434(c). CommOn Cause failed to report

its "independent expenditures" in 1988 and 1990, again preferring

to willfully and knowingly disregard the Act. The FEC must

NO investigate whether Common Cause consulted with any leaders or

N. agents of the Democratic Party in the Senate or its campaign

N organizations in deciding against which Republican Senators to

place these ads or which Democrats to praise.

Clearly, the value of these ads were a "contribution" to a

federal candidate by Common Cause, 2 U.S.C. 431(8)(A), and thus

was subject to the "contribution" limits of the Act. Common Cause

has not qualified with the FEC as a multi-candidate committee. 2

-- U.S.C. 441a(a)(4). That means that Common Cause, if it were a

legal source, would be limited to contributing $1,000 for the

primary election and $1,000 for the general election. 2 U.S.C.

441a(a). The FEC must investigate whether this limit was exceeded

by the "expenditures" made by Common Cause in preparing and

placing these newspaper ads.
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2 U.S. C' k 44 1b 4) Thisa. proibiIt ion apolien whether the

"contribution" is in the form of money, goods or services.

Neither candidates nor political coamittees can accept such,

"contributions", nor may officers and directors of corporations

provide consent for such "contributions" or "expenditures" to be

made on the incorporated entity's behalf. 11 C.F.R.

114.2(a)(2) (c), (d).

Common Cause is an incorporated entity and operates as a

501(c)(4) organization. On the facts complained of, Common Cause

made "expenditures" under the Act. This violated the law. Either

0 Common Cause's "independent expenditures" were made with

prohibited funds or the Democrat candidates opposing the

Republican targets of the Common Cause's ads received illegal

corporate contributions. The FEC must determine which of these

alternatives is accurate and take the appropriate remedial action.

4. Failure to Register and Report

Relying on its tax-exempt status, Common Cause refuses to

allow public scrutiny of the sources of the funding it uses to

prepare and place advertisements which it intends will influence

the federal elections in which the advertisements appear. In
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"expenditures" vnde r the Act, Coftwon Cause '1illfully Viol61ates this

disclosure requirement. 2 U.S.C. 431(4), 432, 433,434.

It is an inarguable fact that Comon Cause is publicly

00 active in criticizing others who it feels are not adhering to

1federal law. It is just as true that the American people have the

r right, provided by Congress in the Federal Election Campaign Act,

to know that Common Cause has in the past and continues to play a

partisan role in conjunction and in concert with the Democratic

Party. Under the Act, the public must be able to scrutinize who

Common Cause is backing with its advertising campaign and who is

funding Common Cause in this partisan effort.

5. Violation of Sponsorship Identification Rule

Federal law specifically provides that when a communication

expressly advocates the election or defeat of a clearly identified

candidate through any direct mailing or any other type of general

public political advertising, it must clearly and conspicuously

display one of the following authorization notices:

if paid for by other persons but authorized by a candidate,
an authorized political committee of a candidate, or its
agents, shall clearly state that the communication is paid
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federal *W~ect*on,4lpdeed, that such An inf luefe was to bo

exerted by these advertisements is evidenced by the fact tkat

Common Cause affixed its own disclaimer ("Paid for by Comeon

Cause") to the ads. But this self-initiated "disclaimer" failed

to reveal if any Democrat candidate authorized the expenditures or

was contacted by Common Cause in the planning stage leading up to

the placement of these advertisements. The "disclaimer" also

fails to reveal if Common Cause consulted with officials of the

Democratic Senatorial Campaign Committee who are the agents of all

Democratic Senatorial candidates. By failing to reveal if any
0

political committees authorized or were consulted in the

(7 preparation of these ads, in violation of 2 U.S.C. 441d and 11

- C.F.R. 110.11(a), Common Cause continues to hide behind its

0O1 tax-exempt status, denying to the public its lawful right to be

informed about the sources of "contributions" and "expenditures"

in federal elections.

IV. CONCLUS ION

The FEC must hold Common Cause to the same standards and

statutory requirements as all others who attempt to influence



aft In
that'the el 0 i 4 'ft place U*t$

advrt se~%' ~ * b pr S~# *thr illegal

corporate itf" .......t"tures -on Caus1 or 9ill

corporate "Cobtribuztion,: * the b#*jtt9p Democrat Csndifatesa'

In either 'eas,.ie ourc*%of ill,1 .*06pni'turesu must" be

halted by ComoiA CaUse in order that such , political y motivated,

express advocacy advertising campaignk ili not be 'continued during

the remainder of the 1990 election cycle.

0 Since the law is clear, service on Common Cause of this

no complaint will operate as notice that spending of this type is

accountable under the Act. From that day forward, any spending by

Common Cause to further influence federal elections in 1990 will

be viewed by Complainant as a knowing and wilful violation of the

Act requiring FEC referral to the Justice Department or the0

imposition by the agency of remedial action as set forth in 2

U.S.C. 437g(d)(1).
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But Charles Keating wasi t t'he onl Y ")unc.i 4
one In the S&L indusr- ' nind 'Xme.( [n
campaign contributions influ.mer
ence government actions in savi
and loan matters, . d,-" t

sm without
S&L executives and PACs used enacting real
millions of dollars
in campaign con-
tributions to

; .campa orm to
clean.up their own".

money scandal.
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'. When itcomes to theS&Lcrisis and
high-flying influence money, the

WRe".scandal is the ultimate

* But Chares Keating wasn't the only >

--- one in the S&L industry who made
campaign contributions to influ- \- i
ence government actions on savings "

* and loan maiters.

Members of Congress handed every
taxpayer a $2,500 bill to clean up the

$300 billion
S&L Scandal.

W- io - J

S&L executives and PACs used
millions of dollars
in campaign con-
tributions to-

r It would be
unconscionable-
an insult to every

American taxpayer-
for Members of

Congress to end this
session without

enacting real
campaign reform to
clean up their own

money scandal.
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,H.Wli%: Roth,.Jr.
United StatesSenate
WashingtO1 D.C. 20510

Dear Senator Roth,

L77~

The way ourcongressional campaigns are financedis a national scandal. As TheWashinRton Post has written, our con-S.resioiial campaign-inancing systemis funcamenta ly corrupt. Everycitizen knows that. So does every

Yet, last year you voted sevenC times to block the Senate from clean-ing up the way its campaigns are-financed. You loined a minority of the -3enate in a fihbuster that preventedS.2, comprehensive reform legislation,Ofrom even coming to a vote.
_. S.2 would clean up congres-sional campaigns by establishing1limits on campaign spending and onthe use of personal wealth in Senate-campaigns. And S.2 would put a cap. on the overall amount of specialinterest PAC money a congressionalcandidate may accept.

Fifty-five Senators, includingSenatorJoseph Biden. are on recorc'infavor of acting on this bill. Some 270newspapers across the country (

.OW

.t&at~

~WIR~

A'~
have editorialized in favor of S.2.
And more than 70 diverse national
organizations representing millions
ot citizens have joined in support
of this legislation which is essential
to restoring honesty and integrityin goverment.

Senator Roth, most scandalsinvolve broken laws. In this case, thelaws are :he scandal -and they mustbe chang d.
S.2 is once again before theSenate aid, shortly, you will haveanother 'pportunitv to act on this

urgently needed reorm measure.
Won't you please stop backingthe filibuster that is protecting thecurrent corrupt campaign financingsystem. Let the Senate act on S.2.

Sincerely,

Archibald Cox
Chairman, Common Cause

Thlis Plessare Is brougv~ oeh'ti ,, 4( lj'fl C'f IO lCause aoins the P'wium and in Dcla wapr -ho
'I. it- 1 \T h "iaaipt.re1
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The-
The to" Conprew has

come into ol more inde ted
to spel.l ntere political money
than any dhrCongrest in the
natiow hiswroj

As The Wd*&##On Post
wrote, the coutessional
campaign financing system
"is fundamentally corrupt. Every
citizen knows dut. So does
every legsistar."
,Alltl empdw

campaign fiaa system has
brad suppoes.

.. 2. the Senativnal Election
Campaign Act, would funda-
mentally clean up the financing
of seliate campaigns.

The bill isalready publicly
supported by 49 Senators.
includinst SenatorJoseph Biden.
and by 65 diverse national
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organizations. including the the votes o(60O., ..l
American Association of Retired• needed.. .

Persons. the International Obsuumibt
Association of Chiefs of Police. sema •u"ml'a
and the Nauonal Farmers campaign aS
Organization.

More than 175 newspapers . process. It
from cities and towns across Senators reiecuh !l
the country have editonalized face up totheir '

against the curent campaign to act on this Y,
finance system and called for legislation.' . 4

"

passage of S. 2. -- Wiln Seean Ro* uk

S.Z would create a campaign Senate from iacinaa M
financing system for senatonal Will Sentor RothOi t
elecuons similar to the one that.
has worked to cleanup pres- .. ..
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Too =& oney ie
PAC.To much money aspen

byeandaausu
Toomuchtimeandenertyis

used to ram political money. Too
much influence is ercised
throumgh poiI money.

Theresuk?
The 100th Congress has

come into office more indebted
to special intess political money
than any oherCongress in the
nabonfs hisios

As The Wadsingon Post
wrote, the congressional
campaign financig system
"is fundamentaily corrupt. Every
citizen knows that. So does

. every legslator."

Abiltodelawup the
.campai fuance system has

'S 2. the Senatorial Elecuon
Campaign Act. would funda-
mentally clean up the financing
of Senate campaigns.

The bill is already publicly
supported by 49 Senators and
by 65 diverse nation organiza-

U

12 £hasu#A

barstidw

tions, including the American
Association'of Retired Persons.
the International Association
of Chiefs of Police. and the
Natonal Farmers Organization.

More than 175 newspapers
from cities and towns across
the country have editorialized
against the current campaign
finance system and called for
passage ofiS.2..

S.2 would create a campaign
financing system for senatorial
elections similar to the one that
has worked to clean up presi-
dential elections. S. 2 would
reduce the influence of specal

I . W N
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Desam sans suchbroad s4p -o, omuyo

Senatoa UInIIIto •111.I.,-1 ,,ttblock the.salim~nsboa". ,
th~h 111111 My

conducU~all~ -end~es '

debate despined w ke th.
Senatefrom acuto b a k,, ..
fiibusteam uama aibt I"I
the votes lo(0Swmnmaw.,**
needed. O" :

Obstruct Int uacdcs mo r,
serve a fundameayrup"'t"
campaign financesysm have
no place in our democratic
processE It is essent that
Senators reect the filibusterand
face up to theirresponsibili.y
to act on this vitual important
legislation.

Will Senator Durenberger
block the Senate fmocting
on reform? WillSenatb ..,,.
Durenberger suppor.,2?
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iilbo miichinw is give to

PAiaTO bMuchaO is spent

by candidates
ToOmuch timeandenergyis

used to raise political money. Too
much inluence is exercised
through politcal mon.

The result
The 100th Congress has

come into offce more indebted

thanln yother Congress in the
natios history

As Th Wasktgton Post
Wroe, the congressional
campaign financing system
1ispulmentlly corrupt. Every

know thaL So does
evt~gslatOL."

A bil todean upthe
campaig fiammce system has

S. 2. the Senatorial Election
Campaign Act. would funda,
mentally clean up the financing
of Senate campaigns.

The bill is already publicly
supported by 49 Senators, includ-
ing New England Senators John
Chafee (RI), Christopher Dodd

rei te-i-La-skyrocketing

aryGokdwaftetAppgmo
S. 2. has said: OUnwlneti
campaign spendingath
heartol the m I".g ..

Our natoncis ngacVIMi 4
libertv if we do not contol
campaign expendltun.

Edward Kennedy (MA).
Kerrv (MA). Patnck Leahy

, George Mitchell (ME .
Claibome Pell RI). and Robert
Stafford (vT). It is also supported
by 65 diverse national organiza-
tions. including the American
Association of Retired Persons.
the International Association of
Chiefs of Police, and the National
Farmers Organization.

More than 175 newspapers
from cities and towns across
the country have editorialized
against the current campaign
finance system and called for
passage of S. 2.

S. 2 would create a campaign
financing system forsenatorial
elections similar to the one that
has worked to clean up prest-

to try to bladc k inr
Because S. 2 has gained such

broad support, a mmnontwof
Senators are planning to try to
block theSenate from voting on
this historic legislation by
conducting a tilibuster-endless
debate desirned to keep th
Senate trom acting. To beak a
filibuster, not just a majority but
the votes of 60 Senators are
needed.

Obstructionist tactics to pre-
serve a "fundamentallycoanupr'
campaign finance system have
no place in our democratic
process. It is esserjial that do
Senators face up to their respon-
sibility to act on this vitally
important legisladio

Will Senators William Cohen -

(ME). Gordon Humphrey (NH).
Warren Rudman (NH) and Lowell
Weicker (CT) support S..27 Will
they block the Senate from acting
on reform?

THE SENATE'S INTEGRITY
IS AT STAKE. WHAT WILL

S TORS COHEN, HUMPHREY
RUDMAN AND WEICKER DO?.
This mege is brought to you bv the 280.000 members ofCommon Cause in New EnIxnd Md acvmsu-the

nation'i.ho are ur :n passage oJ this essental integnty legislation. •
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Hon. Willam S Cohen
United States Senate
WashntoD.C. 20510

~Dear SntrCohen,

The way our
:ncongresonal campaigs are financed including Mainewspaers, havei - a national scandal AsThe editorialized in favorS.2. AndmoreWashingon Post has written, our con- . than 70 diverse national organiationspfsional campaign financing system: .representing millionsof citizens haveis "fundamentaly corrupt. Every -joined in support of this legislationCO citizen knows that. So does every twhich is essential to restoringhonestylegislator." . and integrity in government.Yet, last year you voted seven. Senator Cohen, most scandalsvinmesto block ditheF eI mc L, *inviEZ& broken law ti ce h-- '-- -- m.khi as.the

ing wgn e sas c -aa tey"st.financed. Youjoined a minority of the "t be changed... TSenate i a .filibuster that prevented -.2 is once again before theS.2, comprehensive reform legislation, Senate and, shortly, you will havefrom even coming to a vote..- another opportunity to act on this0 S.2 would clean up congres- , urgently needed reform measure.
- - sional campaigns by establishing Won t you please stop backinglimits on campaign spending and on the filibuster that is Protecting the0 the use of personal wealthin Senate current corrupt campaign financing.campaigns. And S.2 would put a cap . system. Let the Senate act on S.2.

on the overall amount of special '
interest PAC money a congressional Sincerely,candidate may accept. -

Fifty-five Senators, including .
W>_ Senator George Mitchell, are on record.in favor of acting on this'bill. Some Archibald Cox270 newspapers across the country, Chairman, Common Cause

cam~I~nfi~anc reorm
7Tis message is brought to you the 280. 000 m ewber oi Common Cause cn's ie nation and in Maie who e

urging passae o S.2. cuntial integrity legislaton. .n

CO"'IONCAUSE 2:,.ZfI ITREEVNW 'AASIIINC.TON DC. ,Plf
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Too much money is given to
candidates by special interest
PACL Tooimch money is spent
by candidates.

Too much time and energy is
used to raise political money. Too
much influence is exercised
through political money.

The result?
The 100th Congress has

come into office more indebted
to special interest political money
than any other Congress in the
nation'sI history.

As The Washington Post
wrote, the congressional
campaign financing system
"is fundamentally corrupt. Every
citizen knows that. So does
every legislator."

A bill to clean up the
campaign finance system has
broad support.

S. 2, the Senatorial Election
Campaign Act, would funda-
mentally clean up the financing
of Senate campaigns.

The bill is already publicly
supported by 49 Senators. includ-
ing Senator Dennis DeConcini,
and by 65 diverse national

. -, •'~

.. I-t. ' .'l ' t l~ t 1

organizations, including the
American Association of Retired
Persons, the International
Association of Chiefs ot Police,
and the National Farmers
Organization.

More than 175 newspapers
from cities and towns across
the country have editorialized
against the current campaign
finance system and called for
passage ot S. 2.

S. 2 wouid create a campaign
financing system for senatorial
elections similar to the one that
has worked to clean up presi-

THE SENATE INTGRITY
is AT STAN.WHAT WILL

SENAOR MC~aNDO?.
71tis mnessage is brou.glt to voti, th 2S0.t 00O),'zci"u x ' f Co. t C' tuise n : m,. . :d acrms :I:e

rip*'f t fl I r e , , I" I $ " I , P.. , - , .

dential elections woul
reduce the influenceofspecial
interest PACs and putlmlb on
sk cng cmn spending.

Former Aizona mtor
aryGoldwate a supporter of

S.2. has said: "Unlimited
campaign spending eats at the
heart of the democratic process...
Our nation is facing a crisis of
liberty if we do not control
campaign expenditures'

Opponents plan filibuster
to try to block reform.

Because S. 2 has gained such
broad support, a minonty of
Senators are planning to try to
block the Senate from voting on
this historic legislation by
conducting a filibuster-endless
Mate debignM to keep the
Senate from acting. To break a
filibuster, not just a majority but
the votes of 60 Senators are
needed.

Obstructionist tactics to pre-
serve a "fundamentally corrupt"
campaign finance system have
no place in our democratic
process. It is essential that
Senators reject the filibuster and
face up to their responsibility
to act on this vitally important
legislation.

Will Senator McCain block
the Senate from acting on reform?
Will Senator McCain support S. 2?
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Dear Mr. Canflelds

This letter ackoVledges receipt on JaUy.21. 1 9O . of your
complaint alleglg possiblo violations of tha Feerol Electlon
Campaign Act Of 1971. as amended ("the Acts). by Common Cause.
The respondents vil be notified of this complaint vithin five
days.

0You vili be notified as soon as the Federal Election
"W Commission takes final action on your complaint. Should you

receive any additional Information In this matter, please
forvard It to the Office of the General Counsel. Such

C: information oust be svorn to in the same manner as the original
complaint. We have numbered this matter KUR 3090. Please refer
to this number In all future correspondence. For your
Information, we have attached a brief description of the

C3 Commission's procedures for handling complaints.

If you have any questions, please contact Retha Dixon,
Docket Chlef, at (202) 376-3110.

Sincerely,

Lawrence U. Noble
General Counsel

BY: LoisLG. erner
Associate General Counsel

Enclosure
Procedures



.Dear Mr. Co:

The Federal Election Commission received a complaint Which
alleges that Common Cause may have violated the Federal Election

ck Campaign Act of 1971. as amended ('the Act'). A copy of the
complaint Is enclosed. We have numbered this matter HUl 3090.
Please refer to this number In all future correspondence.

Under the Act, you have the opportunity to demonstrate In
writing that no action should be taken against Common Cause In
this matter. Please submit any factual or legal materials which

coyou believe are relevant to the Commission6s analysis of this
matter. Where appropriate, statements should be submitted under

0D oath. Your response, which should be addressed to the General
Counsel's Office, must be submitted within 15 days of receipt of
this letter. If no response is received within 15 days, the
Commission may take further action based on the available
Information.

This matter vill remain confidential in accordance vith
2 U.S.C. I 437g(a)(4)(B) and I 437g(a)(12)(A) unless you notify
the Commission in vriting that you vish the matter to be made
public. If you Intend to be represented by counsel In this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.
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Dear Ms. Weissenborm:
~~~common .111 a0it6*unelintn

~ CC , re dent in 3090, has
designated my partner.WttM' as Its counsel in the
proceeding. The Statsat ot Designation of CMnsel, signed by

CO Fred Wertheimer, president of Comon Cause, is enclosed.

o Mr. Witten is currently out of town on vacation.
Therefore, we would like to request a three week extension of the
deadline for submitting a response to the complaint in KUR 3090.

C:) Common Cause received the Cninssion's letter on August 2, 1990.
The original deadline would be Friday, August 17, and an

- additional three weeks would move the deadline to Friday,
September 7.

If you have any questions, please call me at 663-6289.

Yours sincerely,

Carol F. Lee

Enclosure



Now"

-3

, !=$4Rr.Piukla V.

WiAngton D.C. 20037

202/663-6170

The above-named individual is hereby designated as my

counsel and is authorized to receive any notifications and othir

comunications from the Coumission and 
to act on my behalf before

the Commission.

RESPONDENTI S HAM:

ADDRESS:

HOME PHONE:

BUSINESS PHONE:

Fred Wertheimer

President, Common Cause_

2030 14 St., N.W.

Washington, D.C. 20036

202/338-7906

202/833-1200
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Attn: Carol F. Lee, |Squfre

RUl MM 3090
Comon Cause

Dear Mr. Witten:

This is in response to the letter from Carol Lee datedAugust 6, 1990, which we received on August 7, 1990,requesting an extension of three weeks to respond to thecomplaint in MUR 3090. After considering the circumstances
presented in your letter, I have granted the requested
extension. Accordingly, your response is due by the close of
business on September 7, 1990.

If you have any questions, please contact Anne A.Weissenborn, the attorney assigned to this matter, at (202)
376-8200.

Sincerely,

Lawrence N. Noble
General Counsel

BY: Lois G. Lerner
Associate General Counsel
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Federal Ileotionc
999 z Stroeet,W..
Washington, D.C. 20463"

Attention: Anne We

Dear Ms. Weissenborn:

On behalf of respondent Comn Caste, we submit this

response to the frivolous complaint the Nato Republican

Senatorial Committee ("iVSC) filed agaimt" mon Cause. For

the reasons set forth below, no action shoul4 be taken against

Common Cause on the basis of the complaint, and it should be

summarily dismissed. See 2 U.S.C. S 437g(a)(1).

SmM

The NRSC complaint should be dismissed because the

Common Cause advertisements in question -- on their face and in

light of all the circumstances -- constitute pure issue advocacy,

not campaign expenditures. In these advertisments, Common Cause

lobbied legislators to amend the Federal Election Campaign Act.

CN
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a gintC n Cause ("a, 1723 (190~4) R31 2560 (1966))"A

should promptly do the same hre,

Section 441b's prohibition on corporate expenditures is

inapplicable to issue advocacy. The definition of "expenditure"

is limited to payments made "for the purpose of influencing* an

election for federal office. 2 U.S.C. S 431(9)(A). The

definition includes only statements that "'expressly advocate the

election or defeat of a clearly identified candidate,'" but

-- excludes "mere discussion of public issues that by their nature

raise the names of certain politicians." Federal Election Cowmen

v. Massachusetts Citizens for Life. Inc., 479 U.S. 238, 248, 249

(1986) (quoting Buckley v. Valeo, 424 U.S. 1, 80 (1976)).'

I/ See United States v. UAW-CIO, 352 U.S. 567, 589 (1957)
(prohibition on corporate and union expenditures applies only to
"use of corporation or union funds to influence the public at
large to vote for a particular candidate or a particular party")
(guoted in Corporate Promotion of Voter Registration, AO 1980-20,
1 Fed. Elec. Camp. Fin. Guide (CCH) 1 5487, at 10,551 (May 2,
1980)); Federal Election Cozz'n v. Furgatch, 807 F.2d 857, 864
(9th Cir.), cert. denied, 484 U.S. 850 (1987) (express advocacy

(continued...)



ii were candidates tow off ic..Y Tvice beore, the Commist.lR 'a

a dismissed, without finding reason to believe, .omlaints &"$rat

Common Cause which, like this one, mistakenly characterised issue

1/(...continued)
exists only when the communication presents an unambiguouso exhortation for the recipient to elect or defeat a clearly

identified candidate); Federal Election Comm'n v. Central Lon
Island Tax Reform Immediately Comm., 616 F.2d 45, 52 (2d Cir.

O1980).

-- a/i, ,e.g., Corporate Promotion of Voter Reistration,
AO 1980-20, 1 Fed. Elec. Camp. Fin. Guide (CCH) 1 5487, at 10,551
(Nay 2, 1980) (corporation does not violate S 441b(a) by
purchasing newspaper advertisement urging people to vote);
Distribution of Congressional Survey, AO 1987-7, 2 Fed. Elec.
Camp. Fin. Guide (CCH) 5889, at 11,358 (Apr. 16, 1987) ("Given
that the purpose of these specific communications is to influence
candidates to agree with USDC's positions on the issues it
selects, and to enlist the assistance of the public in this
endeavor, the Commission believes that these specific materials . .
reflect primarily a 'grass roots' lobbying or issue advocacy
effort").

FI, e.a., NUR 1815 (1984) (Citizens for Constitutional
Concerns, Inc.); NUR 1805 (1984) (Gray Panthers Project Fund);
NUl 1807 (1984) (National Women's Political Caucus); NUR 1811
(1984) (The Disarm Education Fund); MUR 1814 (1984) (The
Wilderness Society); MUR 1804 (1984) (SANE, Inc.).
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~R5. a nonflaftis"t5
ae.pofitmebesIp Cup- sio. it"eits inception, OoAM

*lla2. Accordingly, in its tveaty-yea history, Common cause has

C O never expressly or impliedly advocated the election or defeat of

any candidate. Since its inception, it has lobbied for reform in

the Nation's campaign finance laws. Campaign finance reform has

been Common Cause's principal lobbying issue for two decades.

0
The advertisements that are the subject of the NRSC's

o complaint vere part of Common Cause's publicly announced,

-- national lobbying campaign to secure passage of campaign finance

reform legislation in the House and Senate.y The advertisements

were designed to encourage passage of pending bills and to

See§j MUR 1723 (dismissed, Aug. 15, 1984); MUR 2580
(dismissed, June 14, 1988).

FSeeM Press Release, Common Cause Beans Ad Campaign With
Full-2ase Ad in Washington Post Intensifving Call for Camoaign
Finance Reform (June 14, 1990) (Attachment 1). See Press
Release, Common Cause Conducts Major Media Campaign During July
4th Recess to Lobby for Passage of Real Campaign Finance Reform
in House and Senate (July 3, 1990) ("July 3 Press Release")
(Attachment 2).
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4Wi*. to th~is

leglton. Cotra tO JSC' abald accusation, Comon

did nt coordinate the advetisens in question directly at'

indirectly, in any way with any political party, candidate4,s.

o) public official.

In the advertisements, Common Cause lobbied on an issue

of public importance -- campaign finance reform. Not a word in

co any of the challenged advertisements takes any position regarding

o the election or defeat of any candidate. The advertisements do

not mention that the legislator addressed in the advertisement is

running for re-election or discuss upcoming candidate elections

in any way, directly or indirectly. Instead, each advertisement

unambiguously and directly urges the identified legislator to

vote for campaign finance reform. The typical advertisement

addressed to Senators said:

Senator [name]: In 1988 your vote helped kill
legislation to clean up the Senate's corrupt political

&& Distribution of Congressional Survey, AO 1987-7, 2
Fed. Elec. Camp. Fin. Guide (CCH) 1 5889, at 11,358 (Apr. 16,
1987).



Ssstem.tDmi wlt Into kli .upi financ WE.again now.*!

'-t a" to , thets c advtisment a seet Hous 

ereetaivoe (nam :e You remeived (amount hi
!ii r oftheprertingspecial ite ss u the pastelections. Vote for major cuts in special-iat*Ss

contributions *Dont Vote for the House eOrt
take campaign reform bill. 1

These advertisements make no statement on the

Inubnt's merits as a candidate for re-election, nor do they

do invite the reader to vote the legislator out of office.- While

0 m of the advertisements criticize past positions taken by

individual legislators, disagreement on the issues with a

legislator -- even one who is a candidate -- is not express

advocacy, O'

Thus, the plain language of the advertisements fully

refutes the NRSC's contentions. This is sufficient to warrant

2'See Attachment 2.

1'f. Federal Election Comm'n v. Furgatch, 807 F.2d at
864 ("[T]o be express advocacy under the Act, (speech] . . . when
read as a whole, and with limited reference to external events,
(must] be susceptible of no other reasonable interpretation but
as an exhortation to vote for or against a specific candidate).

SFederal Election Comm'n v. National Org. for Women, 713
F. Supp. 428, 433-34 (D.D.C. 1989).
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federal elections. Of the ft whm m C

lobbied in the 1990 advert ts six are not even up for

reelection in 19 90,W The Senate advertiseaents ran in late

June and early July. This timing directly corresponded to the

CO then current expectation that, in just a few weeks, the Senate

o would debate the Senate Election Ethics Act of 1990.1 y  In fact,

the Senate did debate the bill within a month. The timing of the

advertisements also corresponded to the then current expectation

that the Senators would be home during the July 4th recess when

the advertisements were run. The advertisements were not,

however, close in time to the general elections, which were more

U/ Federal Election Cozmn V. uWatch, 807 F.2d at 864
("context cannot supply a meaning that is incompatible with, or
simply unrelated to, the clear impact of the words").

W These were Senators Chafee, D 'Amato, Durenberger,
Jeffords, l cCain, and Shelby. Conressional Yellow Book (Summer
ed. 1990). Senators Durenberger, Jeffords, and Chafee are not up
for reelection until 1994. Id.

YJuly 3 Press Release (Attachment 2).
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Ce The advertiement wasi .noein an isolated

effort by Comm Cause to lobby on behalf of
S2. Several months earlier, ConhrIMI I1
Q Ouarter reported that Common Cause had
launched an all-out campaign on behalf of the
proposed legislation.41'

CO

C> The Report then referenced Common Cause's "'multifaceted lobbying

drive. I*"I The Report pointed to Common Cause'Is advertising

campaign and its advertisements in South Dakota, Minnesota,

-- Delaware, Arizona, and Massachusetts lobbying a number of

Senators. The Report vent on to say

In the context of this campaign, the
advertisement appears to be another in a
series of efforts to lobby Senators to
support S2.

yFirst General Counsel's Report, MUR 2580, at 6 (May 24,
1988).

11/ Ia. (quoting Gaunt, Common Cause's Lobbyina War on

Pacs, 45 Cong. Q. 1258 (1987)).

i Id. at 7.
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, the Roport stated:

[TJhe newspaper (Th WUhinaton post]
logical choice in which to advertise
to lobby Nmbers of Congress. The f
the advertisement ran on January 25,
especially significant, because the I
Congress convened on that date to eg
second session. The legislation in
Common Cause is interested, 2, wou
the agenda during that session. It was
entirely logical for Common Cause, in
of its issue-oriented activities, to .tI
the return to Washington of Members of
Congress by running an ad in the Washngtpa
Post urging the end of the filibuster and
passage of S2.0

S at reasoning was correct and applies just as forcefully here.

The context, to the extent relevant, also refutes the

98CKs argument that the 1990 advertisements were partisan. Of

tJ ethree Senators who are running for reelection in 1990, one

was a Democrat (Heflin) and two were Republicans (Pressler and

Hatfield). All told, Common Cause's 1990 advertisements lobbied

twenty-two members of the Senate and House; fifteen were

Democrats, and only seven were Republicans.y Moreover, the

1990 advertisements prominently mentioned in an implicitly

121I". at 9-10.

Se July 3 Press Release (Attachment 2).

to
0

0
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canidae.Those vetem ts disse the issue of

finae r. rm, md fheir contex retutos#ay argument that e

were election-oriented. The 1987 idvertiement were not eve

run in an election year. The 1988 advertisements, addressed to

0specific Senators, were published in late January and early

February 1988. Soon thereafter, in late February 1988, the

Senate debated S. 2. Of the seven Senators whom Common Cause

0 lobbied through newspaper advertisements in the winter of 1988,

only one was up for reelection in November of that year.W The

General Counsel's Report in NUR 2580 concluded that the

advertisements were part of a continuing "series of efforts to

lobby Senators to support" campaign finance legislation.Wl

& See "Common Cause right on target," The Winter Haven
News Chief, Winter Haven, Fla. (July 16, 1990); "Uncommon
Complaint," The Birminaham News, Birmingham, Alabama (July 16,
1990) (both in Attachment 3).

aw The seven were Senators Cohen, Dole, McCain, Pressler,
Roth, Simpson, and Specter. Only Senator Roth was up for
reelection. At that time, Senator Dole was running for the
Republican nomination for President.

U/See First General Counsel's Report, MUR 2580, at 7
(May 24, 1988).
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in the amCo an 4did not.

U ~wh~4~Aby 2 ILo1*49 A1b si

*iipeust uwsor as 'ceItri*tn. 2 USC

7w to *~~t~ political cmte"p mtto 2 VU*9C. A

f431 (4) (A) ad4 43 For the same reason, CmN CaUSe yes *

required to include in the advertisement any disclaimer purIsIMant1

to 2 U.S.c. 441d(a) (3).

For those reasons, NRSC's complaint should be summarily

dismissed.

Respectfully submitted,

Roger M. Witten
Carol F. Lee
Steven E. Gordon
Wilmer, Cutler & Pickering
2445 N Street, N.W.
Washington, D.C. 20037-1420
(202) 663-6000

Counsel for Common Cause

September 7, 1990
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A fall-page advertisement placed today in n& aa~s~Zs by Commesa

Cause asserts that Members of Congress have don. 'nothing to chafge the corrupt

political syste that allowed the S&L crisis to happen.

The ad states that savings-and-loan interests gave Members of Congress mu._

lions in campaign contributions, while taxpayers will pay bilions of dollars in

additional taxes for the S&L bailout.

o) The ad is part of a larger nationwide Comon Cause grassroots lobbying and

qW media campaign to win passage of real campaign finance reform this year. The ad
C)

will next appear on the op-ed page of MA &NiiYork ZJIMh on Sunday, June 17.

"Millions of American taxpayers who had nothing to do with causing the S&L

catastrophe will have to pay billions of dollars to pay for other people's mis-

takes,'O according to Common Cause President Fred Wertheimr. wMembers of Con-

gress have handed every American taxpayer a $2,500 bill to clean up this mess,

but have done nothing to demonstrate to the American people that one of the most

important lessons of this taxpayer fiasco has been learned: the corrupt campaign

finance system must be reformed.,'

The ad notes, 'It would be unconscionable -- an insult to every American

taxpayer - - for Members of Congress to end this session without enacting real

campaign finance reform.'



The ail statew thatm" It 0460s to theA$L crissansd hMOh

flueno. moee.Y te Vratia iv,' scandal is the ultimate smoklng gun .

'bi ~atls eetngwaut the only one in the S&L Industry who 00

c.ain com Tributons ot. InflSeno verxusut actions on savings and .....

tars. SL eecutvos and Pa& used millions of dollars in campaignc W w

to Play thepolitical Snlenemoney game in Congress troughout the 1"06

and i t' still bebng played.'

According to publisbod reports Lincoln Savings and Loan owner liaes I.

Keati g Jr. arranpd for more than $1 million in political contributions and

O financial benefits to Senators Alan Cranston (D-CA), Dennis DeConcini (DQAZ),

- John Glees (D-ON), John McCain (R-AZ), and Don Rlegle (D-1) -- five Senators who

intervened on his behalf with S&L regulators.

When asked about the purpose of his campaign contributions, Keating said:

"One question, among the many raised in recent weeks, had to do with whether my

financial support in any way influenced several political figures to take up my

cause. I want to say in the most forceful way I can: I certainly hope so.0

(.) The Comnon Cause ad concludes with the message: "Members of Congress: You

- handed every taxpayer a $2,500 bill to clean up the S&L scandal. Don't go home

without cleaning up your own money scandal."

A copy of the ad is attached.

C C C



S&L INTERESTSMCAIMDRS OF CONgl +
MILLIONS.

TAXPAYERS WERE RIM
OFF FOR ELLIONS...

AND
CONGRESS HAS DONENOTHING.

NOIIING TO CHANGE
11 CORUPT POUTICAL
SVS1EM THAT LET IT
u-PEN.
When it comes to the S&L crisis and
high-flying influence money, the
"Keating Five" scandal is the ultimate
smoking gun.

But Charles Keating wasn't the
only one in the S&L industry who"
made campaign contributions to
influence government actions
on savings and loan matters.

S&L executives and PACs used mil-
lions of dollars in campaign contribu-
tions to play the political influence.
money game in Congress throughout

,m. the 1980s-and its
Bi stiu being Pkred.

A
It would be uncon-

scionable-an insult
to everyAmerican

taxpayer-for
Members of Congress

to end this session
without enacting real

campaign finance reform.

MEMBERS OF CONGRESS:
You bded every tuxpuyer $2,500 bM

to deao p the S&L smadmi. Do't go home without
dm g up you w mousmyu.dd.
• s**lS2,O00 u'mmSo tLo vfor fta300 Am 591Lbro Tos

S-2500Ofram w rmm ym** W ft w v ombthooam mywd
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Comeon Cause Ls conductins a major media campaign during the Fourth of July

recess week, using newspaper and radio ads to lobby Members of Congress to pass

real campaign finance reform legislation before the congressional session ends

this year.

The newspaper ads and 60-second radio spots that will run in selected
CO

states and congressional districts are aimed at lobbying specific Senators and

Representatives to vote for real campaLgn finance reform. (See attached list of

COstates and congressional districts where the advertisements will run.)

0 A June 30 editorial in Th W .York Tines, entitled "Congress Goes Home,

Still for Sale," stated that, "This is supposed to be the year that Congress

cleans up the way its election campaigns are financed. Yet the members are head-

ing home for the Independence Day recess having so far failed. They remain

tainted by their reliance on contributions from special interests." (A copy of

The New York Times editorial is attached.)

In the Senate, the newspaper ads are focused on eight Senators -- six Re-

publicans and two Democrats. The Senate is expected to consider campaign finance

reform legislation when it returns from the July 4 recess.

In the House of Representatives, the ads are focused on 13 Democratic Mem-

bers, representing a cross section of House Democrats. The House is expected

during the month of July to consider campaign finance reform legislation intro-

duced by Representative Al Swift (D-WA) which Common Cause views as fundamentally



flawed 00 not r4 tet9 w w. "THeouse Oe6odtatiea iRf inane

son Cause President Fred Wertheimer said.

In., he Senate, hi Common Cause newspaper ads are primory logee

Senators who helped kill campaign reform in the last Congress4by iupprt k ,.

Republican-led filibutter that blocked Senate action on the issue, 
inc1udi *

four Republicans -- Senators David Durenberger (MN), Mark Hatfield (OR), Jom

McCain (AZ) and Larry Pressler (SD) -- and the two Democratic Senatorswho s p.

ported the filibuster -- Senators Howell Heflin (AL) and Richard Shelby (AL).

-- (A Common Cause ad focusing on a fifth Republican who supported the filibuster,

Co Senator Alfonse D'Amato (NY), appeared in the June 26 edition of M ae York

7 Times.)

The Common Cause newspaper ads are headlined, "S&L interests gave Members

of Congress millions. Taxpayers were ripped off for billions ... and Congress

has done nothing ... Nothing to change the corrupt political system that let it

C) happen." The ads include the individual Senator's name and state, "In 1988 your

-- vote helped kill legislation to clean up the Senate's corrupt political system.

Don't vote to kill campaign finance reform again now." (A copy of a sample

Senate ad is attached.)

Common Cause ads are appearing in two additional states involving Senate

Republicans. In Rhode Island, where Republican Senator John Chafe. voted to end

the filibuster in the last Congress, the Common Cause ad states, "Don't abandon

your good-goverrent position. Don't vote to kill campaign finance reform now."

In Vermont, where former Republican Senator Robert Stafford voted in the

last Congress to end the filibuster, the Common Cause ad addresses freshman Re-

publican Senator James Jeffords and states, "Don't abandon this good-government



('N , ."M F 17.- .. .. ! - .

Each House ad lists the total amount of political action comtte4A)

money received during the Member's recent elections and urges the COcp

resentative to *Vote for major cuts in spectal-iwterest PAC contributiops. *on

vote for the House Democratso fake campaign reform bill.' (A copy of "mpe

House ad is attached.)

The newspaper ads are directed at lobbying the following House De"oWrO8:

Representatives Doug Barnard (GA), Bob Carr (MI), Norman DLcks (VA), Richard

Durbin (IL),. Marcy Kaptur (OH), Thomas McMillen (MD), Michel McNulty (lNY).

UI Stephen Neal (NC), Bill Sarpalius (TX), Louise Slaughter (NY), Lawrence

Smith (FL), Robert Torricelli (NJ) and Ron Wyden (OR).

The Common Cause radio spot, which will run in some of these states and

congressional districts, states, "When Congress hands us the bill for the worst

financial scandal in American history and does nothing to change the corrupt

0 political system that let it happen, that's an insult to every taxpayer."

IV"So here's a message to every Member of Congress: You've handed me -- and

10 every other taxpayer in my family -- a $2,500 tax bill to clean up the S&L money

-- scandal. So don't come home from Washington without cleaning up your own money

scandal first," according to the Common Cause radio spot. (A copy of the full

radio spot script is attached.)

According to Common Cause, comprehensive campaign finance reform must in-

clude provisions to:

o Limit overall campaign spending;

o Dramatically reduce the role of special-interest PAC contributions;

o Provide alternative campaign funds for congressional candidates; and

o Shut down the soft money system that is bringing huge, "fat cat"

campaign contributions back into federal campaigns.
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Alfonse D'Amato 0)

Qxagon
__ Mark Hatfield (R)

Rhode Island
John Chafee (R)

South Dakota
Larry Pressler (R)

O James Jeffords (R)

(D HOUSE

Florid

Lawrence Smith (D/CD-16)

Doug Barnard (D/CD-10)

IlinoiA
Richard Durbin (D/CD-20)

Maryland
Thomas McMillen (D/CD-4)

Bob Carr (D/CD-6)

New erseyRobert Torricelli (D/CD-9)
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The New York Times,
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Congress Goes Home, Still for Sale
This is supposed to be the year that Congress

cleans up the way its election campaigns are fi-
nanced. Yet the members are heading home for the
Indepdence Day recess having so far failed. They
remain tainted by their reliance on contributions
from special interes.

The taint s plainer than ever. Witness the em-
barrassment of the five Senators who helped
Charles Keating. the savings and loan operator.
fend off regulators after he gave them thousands of
dollars in campaign contributions. Yet the KeaUng
Five were hardly alone. A new study by Common
Cause, the pubUic affairs lobby, delineates how sav-
ings and loan interests contributed more than
$11 million to Congressional candidates and the
political parties in the 1900's.

The Senate is stalling. It has yet to renounce
honorariums, the speaking fees banned by the
House last year. And it has yet to fashion a biparti-
san compromise on campaign financing. Once-
promising talks have broken down, mainly over the
issue of spending limits.

The Senate minority leader, Robert 0l.
blames the Democrats. But Mr. Dole virtuallym.
dained a stalemate by delegating the -L- ". . I

Senator Mitch McConnell of Kentucky. the kui.
gent filibusterer who helped kill sensible rofen in
the last CongressL The Senate majority ledsr.
George Mitchell has sponsored a promising refr
plan. But he has been strangely unwilling to fiK for
it by bringing it to the floor for debate and recdm
votes.

Democrats in the House, meanwhile, seem in.
terested only in preserving their majority. Moout
ago, the Republican minority leader, Robert Mil, I
expressed a willingness to resolve the spand"
limits issue as part of a comprehensive overhuLm
But Speaker Thomas Foley failed to seize that offer.
Instead, Mr. Foley's point man on the issue, Repre-
sentative Al Swift of Washington, is circulatf a
proposal that would ratify the worst aspects of th
current system.

That's no way for Congress to celebrate democ.
racy, not on July 4, not any time.

4:
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ildL INTIKED ,.MILRS OF CONGl
MLLIONS.

TAXPAYERS WERE RIM
OFF FOR ELLIONS...

AND
CONGRESS HAS DOI

NOTING.
NOTHING TO CHANGE
TE CORRUPT POLITICAL
SYSTEM THAT LET IT
HAPPEN.
When it comes to the S&L crisis and
high-flying influence money, the
"Keating Five" scandal is the ultimate
smoking gun.

But Charles Keating wasn't the only I
one in the S&L industrv who made
campaign contributions to int[u-
ence government actions on savings
and loan matters.

S&L executives and PAC used
millions of dollars
in campaign con- ..
tributions to

P,.

play the political influence-mmy game
in Congress throughout the 1980s-
and it's still being played.

Members tt Congress handed every
taxpayer a 52.500 bill to clean up the

r , $300 billion
-.• ... , L S&L scandal.

It would be
unconscionable-
an insult to every

American taxpaer-
for Members of

Congress to end this
session without

enacting real
campaign retorm to
clean up their own

money scandal.

SENATOR PRESSLER:
I1 1988 your veto helped kiNllIlislution to clean up

the Seaute's corrwpt po aIl system.
Don't vote to kill cmpelg flume reforwsgm onaw.

his mmp iis uoo o you bye 230,000 ,mumhs of (omm (m, 2030 M #ArSh, NW, WoWi D. 200 3I2)33120.
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SIK LIITERESTSMIEMBERSOFMILLIONS.L !
TAXPAYERS WERE R"

OFF FOR ELLIONS...*
AND

CONGRESS HAS DOU,
NOIHING.

NOTHING TO CHANGE
THE CORRUPT POLITICAL
SYSTEM THAT LET IT
HAPPEN.
When it comes to the S&L crisis and
high-flying influence money, the
"Keating Five" scandal is the ultimate
smoking gun.

But Charles Keating wasn't the only
one in the S&L industry who made .
campaign contributions to intlu-
ence government actions on savings
and loan matters.

S&L executives and PACs used
millions of dollars
in campaign con-
tributtons to .I:,- ..

4,
-. '~. A.

play the political influence-money game
in Congress throughout the 1980s-
and it's still being plaed

Members of Congress handed every
taxpayer a $2,500 bill to clean up the

$300 billion
/-_ iS&L scandal.

I-

It would be
unconscionable-
an insult to every

American taxpayer-
for Members of

Congress to end this
session without

enacting real
campaign reform to
clean up their own

money scandal.

-. ~

REPRESENTATIVE CARR:
Ye received $1 million from PACs representng special ltests dulw

the pest three elections. Vote for major cuts in-. s-M.M4-t~
PAC contributions. Don't vote for the House ueerts'

fake campaign reform bill.
• sUUPS hr 6 hk ' I. 20ooo nmunbw of Cms Css, 2030M Sk, WM, Wei D.C 206M 13 1-
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AND WHAT'S C0@E

THEY HAVRN'T EVEN
LET IT HAPPEN.

SAMOS ~ Mo twll CANAL

r $4,00"AMS N ADEDTA00190A~

ASOllIT?

THE CORRUPT POLITICAL SYSTEM THAT

CHARLES KEATING PROVIDED MORE THAN ONE MILLION DOLLARS TO BUY THE
INFLUENCE OF FIVE SENATORS.

AND CONGRESS DOES MLfN,.

WHEN CONGRESS HANDS US THE BILL FOR THE WORST FINANCIAL SCANDAL IN
O AMERICAN HISTORY ... AND DOES NOTHING TO CHANGE THE CORRUPT

POLITICAL SYSTEM THAT LET IT HAPPEN ... THAT'S AN INSULT TO EVERY
TAXPAYER*

SO HERE'S A MESSAGE TO EVERY MEMBER OF CONGRESS:

"YOU'VE HANDED ME -- AND EVERY OTHER TAXPAYER IN MY FAMILY -- A
2500 DOLLAR TAX BILL TO CLEAN UP THE S&L MONEY SCANDAL. SO DON'T

- COME HOME FROM WASHINGTON WITHOUT CLEANING UP YOUR OWN MONEY
SCANDAL FIRST."

Brought to you by the 280,000 members of Common Cause.
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The Wintet Xa~Vez

Common C
right on tarV

takin money from the a
industry, House Demoermatie .

spuaisd in a way that can cl *bo

The normally cool-headed Rsse
Speaker Thomas S. Foley. D-WaO. led
the charge by denouncing the ad 0m-
pagn as "scurrilous" and one tW"t ,"aes
tactics of innuendo and inference that aw
typical of th worst elements Ofcm"eg
advertising."9

NRep. Beryl Anthony Jr., D-Ark., chair-
man of the Democratic Congresseonal
Campaign Committee. accused the ad
sponsors of "sleazeball politics," while
Rep. Richard J. DurbinD, DM.. cald the
ad campaign "Irrelevant."

Scurrilous? Sleazy? Irrelevant? Who are
these Democrats Uaking about - Republ.
cans?

Hardly. The sponsors of the biting ad
C campaign are anything but conservative

Republicans. Rather. they are the direc-
tore of Common Cause, the national citi-
zens' lobW wnich for two decades has
been at the forefront of spurring ethics
and campaign reform In Congress.

The advertisements
that have so disturbed
House Democrats are of-
fensive to them only be.
cause the ads reveal the
untold story behind the
nation's savings and
loan scandal, a scandal
that threatens to take up
to $500 billion out of
American taxpayers'
pockets.

Winter Haven,

The Common Cause campaignOW
18 HouseDemocmats In nwae
their home districts and lUnke Usi,' "
ceptance of political action4041
(PAC) contributions to the S&LA WPO"
Each ad listed the amount of PO
received by the Individual nlamkw
cent Yem.

"S&L Interests gave membero' ofw
gesmillions,"9 the ads saMdd. s~w

were ripped off for billons ... ai s
gsMe has done noting."

Following the expected c an
from Democrats, Common Cus .Presi
dent Fred Wertheimer defended the am.
paign by saying it was designed to In.
crease public presmare upo the maju f
party in Congress to toughen a prpsd
campaign finance bill. Currently, tt bil
contains no aggregate limit oan the ammmt
of PAC funds members of Congress may
accept.

"We believe it is essential to passreal
campaign reform,' Wertheimer said. "We
are talking about cleaning up a corrupt
system, a system that helped the S&L
scandal happen."

To show that the ad campaign was not
meant to be partisan, Werthemer pointed
to another Common Cause campaIgn tar-
geting seven Republicans and two Demo-
crats in the Senate.

Many members of Congress would like
to blame the entire S&L debacle on the
Republican administrations of Ronald
Reagan and George Bush, but, in reality,
the whole sorry episode was of bipartisan
origin. At the same time that many of the
nation's leading S&Ls were going under,
their political action committees were
pumping millions of dollars into the cam-
paign coffers of influential senators and
representatives in Congress.

What the S&Ls bought with those contri-
butions was freedom from regulation and
investigation. The most notorious example
of influence-buying involved the so-called
"Keating Five," a group of five senators
who received millions of dollars from S&L
mogul Charles Keating and in return put
pressure on the government not to investi-
gate him. The failure to probe Keating
will cost the taxpayers 82 billion.

By pointing out such cozy connections
between members of Congress and the
S&L industry, Common Cause has done
this country a great service.

Florida 7/
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Uncommon Complamt

0

It's "scurrilous"tsid oe Speker
Thomas S. Foley, D-Wash. "Sleay,"
added Rep. Rchard J. Durbin. D-L And
Rep. Beryl Anthony Jr., D-Ark., went
evn further: "Sleazebail polItlal"
Te hnmobles were nt reeftn to

the growing savings ad IM scandaL
They weren't talking abut hberta
for Americans, either. And heckthey
certainly weren't upset about over-
spending their free-maing budget this
year by almost 100 percent.

What's all the
ruckus about?

The Democrats
are miffed at Com-
mon Cause, the
Wamtnpon citizen'slobby.

Common Cause
has been running an
advertising cam-
paign promoting
campaign finance
reform and linking
House members'
receipt of political
action committee
contributions to the
S&L mes.

The Common Cause ads are tough,
sure, and have been running in newspa-
pers in each congressman's district.
That especially hurts.

But instead of attacking Common
Cause and its president, Fred Werth-
eimer, maybe the House members
should take a serious look at themselves,
their own campaign practices and a
sorry state of affairs that allows them to
take gobs of PAC money one day, then
vote on an issue that involves that spe-
cial interest the next.

Alabama 7/16/96

Clearly, some meanngfua
finance reform is loq ovr
the kind that House membersa
to sneak through.

Under one plan, each member I
be "limited" to "only" $75,00 A:
PACs per election year.

Congressmen already raise s ns
PAC money they can't spend it a ll*ab
gets roiled over from election OW IlWM
tion, discouraging any seriouseked
lengers who can't compete with the

stuffed walehet
Some Rouse

members tareted
by Common Cam
are angry. Yes, the
truth hurts.

It's a fact that
S&L interests have
given millions of
dollars to congres-
sional campaigns.
It's a fact that tim
S&L catastrophe
will wind up costing
taxpayers billions
and billions And it's
a fact that the
House and Senate

both have resisted tough campaign
finance reform.

But then consider that current House
members received almost $90 million in
PAC money during the last election
cycle alone, and it's easy to see why
they're addicted to PAC money.

Serious limits on PAC contributions
are needed, if not the outright elimina-
tion of PAC money altogether.

House members should stop whining
about Common Cause and think about
that.
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STAFF HNRR
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CORpLA!VAMt National Republican Senatorial Committee

u) RESPONDENT: Common Cause

NRELEVANT STATUTES:
CO 2 U.S.C. S 431(4)

2 U.S.C. S 431(8)(A)
rD 2 U.s.c. S 431(17)

2 U.S.C. S 434(c)
2 U.S.C. 5 441a(a)
2 U.S.C. S 441b
2 U.S.C. S 441d

I. GEn RATIOW OF rATTER

This matter was generated by a complaint filed by the

National Republican Senatorial Committee ("NRSC") against

Common Cause. Attachment 1. The NRSC alleges that Common

Cause, a tax-exempt corporation, paid for full page newspaper

advertisements which appeared in June 1987, February 1988 and

July 1990 advocating the defeat of certain incumbent

Republican Senators who disagreed with Common Cause's policy

position regarding taxpayer financing of congressional

election campaigns. According to the NRSC complaint, these

advertisements (and related efforts) were specifically

directed against incumbent Republican Senators
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thus vioating 2 .VOS.. 441b. USC further contends that

Common Cause failed to report these advertisements either as

independent expenditures under 2 U.S.C. S 434(c), or

conversely, as in-kind contributions to Democratic

CO candidates. See 2 U.S.C. S 434(b). While no dollar amounts

C3 were given, the complaint alleges that "substantial amounts*

IV were expended. Attachment 1 at 8. NRSC also argues that

CO Cuommon Cause violated 2 U.S.C. S 441d by neglecting to attach

C) a proper statement to the advertisements disclosing whether
~qW

they were authorized by any candidate or committee. Finally,

the NRSC maintains that Common Cause violated 2 U.S.C. 55 433

0.1 and 434 generally by knowingly and willfully failing to

register and report as a political committee, thereby hiding

the source of its funding (which the complaint asserts

includes funds impermissible under 2 U.S.C. SS 441b, 441c,

441e and 441f) and the extent of its own involvement in

federal elections. The Complaint contends that Common Cause

has thus acted in a manner inconsistent with its own public

position regarding disclosure of "soft money." After being

granted an extension of time to reply, Common Cause responded
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A. Facts

Common Cause is a corporation organized under the laws

of the District of Columbia. During the past three years,

co Common Cause has supported the passage of campaign finance

n reform legislation then pending in Congress through print

IV advertisements, radio and television advertising, and direct

mail efforts.

The newspaper advertisements in question ran in June

1987, February 1988 and July 1990. Although the challenged

advertisements varied in language and format depending

cO. largely upon the publication date, each one discussed the

position of incumbent U.S. Senators on S.2 and S.137, Common

Cause sponsored legislation which would have implemented

taxpayer financing of congressional election campaigns, as

well as spending limits for congressional races.

Some ads mentioned only one Senator by name. Others

mentioned two or more Senators. In some instances,

individual ads listed Senators who supported, as well as

others, who opposed S.2 and S.137. All of the ads in dispute
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Attachments 4-14.

1. 1987 Advertisements

In 1987, Common Cause conducted a media blits"

concerning the campaign finance issue. See Gaunt, Common

Cause's Lobbying War on PACs, 45 CONG. Q. 1258. In this

regard, Common Cause placed full page advertisements in

newspapers published in Arizona, Delaware, Massachusetts,

Minnesota and South Dakota on June 7, 1987. Id.1  These

advertisements were substantially identical in that all of

the ads prominently mentioned incumbent Republican Senators

Kby name and contained nearly identical text regarding 5.2,

the proposed Senatorial Election Campaign Act.

In the simplest advertisement, a banner headline stated

"Senator Durenberger is about to vote on whether to end a

national scandal." Attachment 4. The ad then went on to

discuss the present "fundamentally corrupt" campaign finance

system and the purported need for reform, stating that many

1. In its complaint, NRSC has cited only four of the five
June 1987 advertisements.
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prevent a vote ,& 5Ot , the advertisesent championed boIo a

the filibuster and allowing the Senate to vote on the . t..t,

of the ptposed 140islotion* The advertisement then O 04

with another banner headline ,atthe bottom of the page

stating The Senates integrity is at stake. 
What vil

Senator Durenberger do?" Attachment 4. This particular ad

was published in Minnesota where Senator Durenberger faced

re-election in 1988, over one year later.

Ads mentioning Republican Senators John McCain and

cWilliam Roth in the same fashion were published in their home

Cstates of Arizona and Delaware. Attachments 5 and 6,

respectively. Unlike the Durenberger ad, however, the text

of these ads specifically listed the other incumbent Senators

0D from those states, Democratic Senators Dennis DeConcini and

Joseph Biden, as already supportive of campaign finance

reform. Yet, none of the named Senators were running against

each other and, indeed, none of their elections would occur

until more than one year after these ads appeared.

Republican Senator Roth and Democratic Senator DeConcini 
were

up for re-election in 1988; Senators McCain and Biden were

not up again until 1992 and 1990, respectively.

An additional Common Cause ad mentioned New England

Republican Senators Cohen, Humphrey, Rudman and Weicker.

Attachment 7. The text of these full page newspaper

advertisements also referred to New England Senators John
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a Iready rtive of campaign finance reform. h V. was

publisbod-, ""Jshosshusetts where identifled Democsta

Senator. **mwy sought re-election in 1988, the folloiwlap

year. tikewise, Senator Weicker also sought re-el*ction

(unsuccessfully) in 1988, but it is unknown whether the

advertisement was published in Connecticut. All other named

Senators were not up for re-election until 1990 or 1992.

Again, none of the named Senators were running against

Oeach other.

2. 1988 Advertisements

In the winter of 1988, Common Cause prepared and placed

additional full page newspaper advertisements which mentioned

seven individual incumbent Senators.

The three ads challenged herein were each published on

February 11, 1988 and were substantially identical.

Attachments 8-10. All of the ads were in letter form,

addressed to Republican Senators Cohen, McCain and Roth,

respectively, and signed by Archibald Cox, Chairman of Common

Cause. These ads appeared in newspapers in the Senators'

home states of Maine, Arizona and Delaware, respectively.

All of the ads discussed the identified Republican Senators'

opposition to campaign finance reform and criticized the
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! U ttachmients 8-10. The text of the three .4$ inqieto

inc1uded the following:

The way our congressional caagns
are financed is a national scandl. As
The Washington Post has written, our
congressional campaign financing system
is *fundamentally corrupt. Every citisen
knows that. So does every legislator."

Yet last year you voted seven times
to block the Senate from cleaning up the
way its campaigns are financed. You
joined a minority of the Senate in a

() filibuster that prevented S.2,
comprehensive reform legislation, from
even coming to a vote.

OS.2 is once again before the Senate

0 and, shortly, you will have another
opportunity to act on this urgently

qW needed reform measure.

CD Won't you please stop backing the
filibuster that is protecting the current
corrupt campaign financing system. Let

01 the Senate act on S.2.

See Attachments 8-10.

Like previous Common Cause advertisements, the text of

each ad made reference to the Democratic Senator from the

same state who was already on the record in favor of acting

on S.2. In this regard, all three ads stated "Fifty-five

Senators, including [George Mitchell, Dennis DeConcini,

Joseph Biden] are on the record in favor of acting on this

bill." See Attachments 8-10.
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in Septeiber 1988. Non. of the named Senators were running

against each other.

04 3. 1990 Advertisements

In late June and early July 1990, Common Cause placed

additional full page advertisements which discussed nine

(7 individual Senators and 13 Congressmen. The two ads challenged

MW by the NRSC were published on July 3, 1990 and referred to

Republican Senators Mark Hatfield and Larry Pressler.
0

Attachments 11 and 12. Each of these ads appeared in newspapers

published in the individual states in which these Republican

__ incumbents were facing re-election in November 1990 (in Oregon

and in South Dakota). In addition to asserting that "S&L

interests gave members of Congress millions" and "Taxpayers were

ripped off for billions . . . and Congress has done nothing,"

the advertisements assert that "[ilt would be unconscionable --

an insult to every American taxpayer -- for Members of Congress

to end this session without enacting real campaign reform to

clean up their own money scandal." The advertisements then

closed by stating in bold print:

Senator [Name]: In 1988, your vote
helped kill legislation to clean up the



*nt'#.rupt Po Itle.44 # 000 11m.Dnt
vote to I I' compaigqn finnCo toform i
again iv

Antaed 11d 12. Accordinq 'toCommon Case 0*

vesions of the Sa advertisemelts, stating "I4embo#o 01

congts"* ratherthan individual Senoarl's nom*$# &Ppr I

the June 14, 1990 Washington Post (Attachment 13) and the

June 17, 1990 Nov York Te. Additionally# two

advertisements published in Rhode Island and Vermont urged

Republican Senators John Chafee and James Jeffords not to

abandon their "good-government position. Don't vote to kill

campaign finance reform." Attachment 2 at 7. Both Chafe*

Co and Jefford's predecessor, Robert Stafford, had voted to end

the filibuster in the last Congress. Id.

Finally, Common Cause financed additional newspaper

advertisements which appeared in the home states and

congressional districts of thirteen House Democrats. See,

eDg. Attachment 14. These ads were identical to the

- advertisements which mentioned Senators Hatfield and

Pressler, except that they closed,

Representative [Name): You received

$1 million from PACs representing special

interests during the past three elections.

Vote for major cuts in special-interest PAC

contributions. Don't vote for the House

Democrats' fake campaign finance reform bill.

Attachment 14. Common Cause sponsored radio spots also were

aired in some of these states and districts.
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According to wRsC, this public media campaign together with

a direct nail effort resulted in a "highly focused and specific

criticism* of Republican Senators Durenberger, Hatfield,

Pressler, Roth and Weicker, all of whom faced re-election in

1988 or 1990. Although the NRSC acknowledges that Common Cause

co intended, at least in part, "to place public pressure on these

Iincumbent Republican Senators to change their positions on S.2

and S.137," the NRSC also contends that

[tjhis public pressure, in the form of
0 full-page ads in state-wide newspapers,

was clearly intended by Common Cause
(1) to generate a negative image in the
mind of the reader/voter and (2) to
equate the Senator's opposition to
taxpayer financed congressional elections
as being akin to support of political

0 corruption within Congress. Common Cause
clearly intended for these two themes to
become the focus of each Senator's
on-going campaign for re-election in 1988
or 1990. Were that to occur, Common
Cause further believed that the incumbent
Republican Senator would be defeated in
November 1988 and November 1990 and
therefore would be replaced with a
Democrat more favorable to the Common
Cause political agenda.

Attachment 1 at 7-8.

Furthermore, according to NRSC, the ads which

specifically mentioned Democratic Senators DeConcini, Kennedy
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Kennedy and adversely 'affect the reeleetton pro*epetsL of the

namd republlean Senators. Attachant 1 at 9-40,

MtSC claims that Common Cause, in effect, thus was

acting as a 'surrogate for the Democratic Party" by

publishing the communications that are the subject of this

to) complaint. Attachment 1 at 5. Although no specific

CO allegations were made to support this suggestion, NRSC

einsists that

(tihe Commission must investigate the
facts and circumstances behind this
negative advertising campaign to
determine the extent of Common Cause's
coordination of its advertising effort
with the leaders of the Democratic Party
and its Senatorial Campaign Committee.

Attachment 1 at 8. See also id. at 17.

CV. In its response to the administrative complaint, Common

Cause flatly denies that any of the advertisements in question

were election oriented, or even partisan in nature. Instead,

Common Cause argues that the advertisements in question -- both

on their face and in light of all the circumstances --

constitute pure grass-roots issue advocacy and were part of a

publicly announced national lobbying campaign to secure passage

of campaign finance reform legislation. In respondent's view,

the advertisements were merely "designed to encourage passage of
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Common CaUSe al- [atg~:i emly denies, albeit not under oatb,

that the advertisemnts were directly or indirectly coordinatid

Win any way with any political party, candidate or public

official. Attachment 2 at 5. According to respondents, their

payments for the advertisements thus did not constitute camaiqtn

contributions or expenditures within the meaning of the Act, and

Common Cause therefore was not required to register and report

with the Commission, or ensure that appropriate disclaimers

n) appeared as part of the advertisements. Common Cause therefore

co requests that the NRSC's "frivolous" complaint be dismissed.

C. Applicable Law

IV Pursuant to 2 U.S.C. S 433, a political committee must file

a statement of organization within ten days after becoming a
C)

political committee within the meaning of 2 U.S.C. 5 431(4).

The treasurer of the political committee must also begin filing

__ periodic reports of the committee's receipts and disbursements

01 on behalf of the committee. See 2 U.S.C. 5 434(a). For the

purposes of the Act, the term "political committee" is defined

to mean any committee, club, association, or other group of

persons, including a corporation, which receives contributions

aggregating in excess of $1,000 or makes expenditures in excess

of $1,000 during a calendar year. 2 U.S.C. SS 431(4)

2. Common Cause has provided no information regarding whether
it reported its disbursements pursuant to the Federal Regulation
of Lobbying Act, 2 U.S.C. 55 261-270 (1988). This latter
statute, of course, is outside the Commission's jurisdiction.
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of influencIng -any election for Federal office. 2 U.s.c.

5 431(9)(A)(1).

Pursuant to 2 U.S.C. I 44ld(a), whenever any person makes

an expenditure for the purpose of financing communications

CO expressly advocating the election or defeat of a clearly

ridentified candidate, the communication must include an

appropriate disclaimer clearly stating the name of the person

who paid for the communication and indicating whether the

communication was authorized by any candidate or candidate's

committee.

Pursuant to 2 U.S.C. S 441b(a), it is unlawful for a

corporation to make a contribution or expenditure in connection

with any election for Federal office. For purposes of this

section, a "contribution or expenditure" includes any direct or

indirect payment, distribution, loan, advance, deposit, or gift

of money, or any services, or anything of value to any

candidate, campaign committee, or political party or

organization, in connection with any election to Federal office.

2 U.S.C. S 441(b)(2).

As the foregoing discussion demonstrates, the critical
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and liaitations ourrtad. Although neither "the Act" nor the.

Coumistionts regulations define these phrases, prior enforceenot

and advisory opinions, as well as case law, provide a working

definition for those terms.

nO In 1974, the United States Court of Appeals for the Third

Circuit held that in order for a contribution or expenditure to

Cbe considered as having been made in connection with a federal

election, "a nexus must be established between the alleged
contribution or expenditure and the federal election in

0
question." Miller v. AT&T, 507 F.2d 759, 764 (3rd Cir. 1974).

In determining whether such a "nexus" exists, the Commission has

-_ considered whether a communication solicited contributions to

the candidate or candidate's campaign, and whether the

communication expressly advocated the nomination, election or

3. In its response, Common Cause relies on the Supreme Court's
decision in FEC v. Massachusetts Citizens for Life, Inc.,
479 U.S. 238, 248 (1986), for the proposition that the Act's
prohibition on corporate contributions and expenditures only
applies to statements that "expressly advocate the election of
defeat of a clearly identified candidate." It has been the
Commission's consistent position that the language relied upon
by respondents is mere dicta. See, e.g. AO 1989-28. But see
FEC v. National Organization for Women, 713 F. Supp. 42(D.D.C.
1989), appeal docketed, No. 89-5230 (D.C.Cir. Sept. 1, 1989);
Faucher v. FEC, 743 F. Supp. 64 (D.Me 1990), aff'd No. 90-1832
(1st Cir. Mar. 21, 1991).
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merely dvocacy.of ani ssue or policy .. .d. Factors which the

Commission hat considered relevant in this regard include: the

content of the communication (even if it does not constitute

0. express advocacy), the timing of the communication and the

circumstances under which it occurred. See generally Advisory

Co Opinions 1989-28, 1988-22, 1987-7, 1983-12. Furthermore, the

Commission has held that, when a candidate is involved with the

activity, disbursements will be considered for the purpose of

influencing his election to Congress if: (1) direct or indirect
0

reference is made to the candidacy, campaign or qualifications

for public office of the candidate or the candidate's opponent;

__ (2) the communication refers to the candidate's views on public

Cpolicy issues or issues raised in the campaign; (3) or

distribution of the communication in any way indicates that it

is a campaign communication. Advisory Opinion 1990-5.

D. Legal Analysis

It is no secret that Common Cause lobbies extensively for

campaign-finance reform. In 1987, Congressional Quarterly

stated:

If there is a newspaper in the nation
that does not know the U.S. Senate is debating
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(1987). As noted in a recent commentary

Common Cause, the lobbying organisation that's
long been in the forefront for enacting
campaign reform legislation, [has] maintained
its steady drumbeat of press releases and
mounted a "grassroots" lobbying campaign to

00 generate public support for the issue as well
as demonstrate a political vulnerability to
lawmakers.

PACs & Lobbies, July 18, 1990, p. 2 at 3. In this context, the

Commission has dismissed two prior administrative complaints

concerning advertisements sponsored by Common Cause alleging

that Common Cause made prohibited corporate expenditures in

-- connection with federal elections.

In MUR 1723, the National Conservative Political Action

Committee filed a complaint regarding print and television

advertisements Common Cause planned to finance in presidential

primary election and caucus states in 1984. Attachment 15.

Common Cause President Fred Wertheimer's written statement

at the press conference announcing the media campaign emphasized

that these states were selected because

[ojur goal is to make the issue of campaign
finance reform a major part of the 1984
political debate. * * * Presidential
campaigns provide the national forum where
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D.C., aS ye11 as in regional editions of Time and Wvek
magasines. Furthermore, the advertisements made no r.t.reotC* s

whatsoever to any present candidates, Just "Members of

Congress." In fact, the only individual specifically identified

- in the advertisement attached to the complaint was a retiring

Congressman. Common Cause also submitted a sworn affidavit from

Mr. Wertheimer stating that the "media campaign was not designed

or intended to influence the outcome of any federal election or

to advocate or oppose any candidate for federal office."

O See Attachment 16 at 5. The Office of General Counsel therefore

concluded that Common Cause's expenditures were not in
connection with, or for the purposes of influencing, an

election. Attachment 17. The Commission followed this Office's0%

no reason to believe recommendation.

In MUR 2580, local resident Mary Zalar filed a complaint

regarding a full-page advertisement which appeared in The

Washington Post on January 25, 1988 alleging that Common Cause

violated the same registration, reporting and contribution

provisions of the Act at issue in the present matter.

Attachment 18. The accompanying advertisement, which took the

form of an open letter to Senator Robert Dole, criticized Dole
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Furthorsov, althoh the Virginia and Maryland (areas where

Washiton p is widely circulated) primaries were to be held

on March 8, 1968, nearly tvo months later, Congress reconvened

on the same day the advertisement appeared in the Post. Based

Won the content, timing and geographic placement of the

co advertisement, the General Counsel's Office therefore concluded

nthat Common Cause's purpose for the advertisement was lobbying,

not electioneering. Attachment 19. The Commission again

followed this Office's recommendation to dismiss the complaint.
0

Common Cause suggests in the present matter that the

Commission has already held in MUR 2580 that Common Cause's 1987

and 1988 advertisements constituted unregulated issue advocacy.

OK Attachment 2 at 10. Common Cause's response therefore focuses

primarily upon the 1990 advertisements. Although the complaint

in MUR 2580 did, in fact, allege that Common Cause paid for

"other" advertisements and publications for the purpose of

influencing federal elections, only the Dole advertisement was

attached to the complaint. The First General Counsel's Report

in that matter quoted a news account as stating that Common

Cause financed full page newspaper advertisements which appeared

in Arizona, Delaware, Massachusetts, Minnesota and South Dakota
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to believe d*ision in M 2560 therefore is not determinative

of this mtater.

Although it-isa close question, this Office believes ,that

Common Cause's ads do not cross the line from issue advocacy to

campaign related activity. While complainant's contention that

Common Cause's ads contained the clear message that the named

qT candidate(s) is either part of the "corrupt political system"

co and therefore bad for America or separate from the "corrupt

Cpolitical system" and therefore good for America has some merit,

IT it appears that the overall purpose of Common Cause's

advertising campaign was to lobby Congress on the campaign

finance reform issue. The ads are analyzed by year below.

1. 1987 Ads

The 1987 ads challenged in this matter go further than

those ads challenged in MURs 1723 and 2580. Although the ads in

question in MUR 1723 appeared in local state newspapers, they

made no direct reference(s) to a candidate for Federal office.

On the other hand, although the ad in question in MUR 2580 made

direct reference to Senator Dole's candidacy for president -- a

4. See Attachment 19 at 7 ("In the context of this campaign,

the adv-ertisement appears to be another in a series of efforts

to lobby Senators to support S.2. * * * As with the other

advertisements . . ., the purpose of the advertisement was to

lobby on behalf of S.2").
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Wevertholeti, it is this Office's opinion that common

Cause's 1957 adertising effort was not campaign related. While

all the ads contained a named Republican Senator in large

bold-face type in the headline, not all of these headlined

Senators sought re-election in 1988. Although all the ads were

published in the home states of the named Senators where at

least one Senator, either named in the headline or the text, was

a candidate for re-election in 1988, the Senators who were

compared were not running against each other. Hence, any

contrast that was effected could not have influenced the reader

to choose one candidate over another. Furthermore, the text of

the "New England Senators" ad favorably contrasted the voting

records of both Democrats and two Republicans to the headlined

Republican. Finally, while many of the Senators had already

filed their statements of candidacy (see Attachment 3),

none of the ads identified the Senators as candidates. Hence,

neither express advocacy nor solicitation is present in the 1987

ads. Furthermore, it appears that the additional factors which

the Commission has previously deemed relevant in determining

whether the overall purpose of a communication was campaign

~qT

CI\



related age not 14 C Ie~ ~*e l

appeased at o t *AA f th* CO10* # 1t.

to be just anotrox I* of the O rginipation lbbliii-

efforts on the cawpsl: finance reform issue.

2. 1"S "6'.

The 1986 ads are substantially siailar to the 1967 ad.

The 1968 ads likewise tramsIend the ads challenged in mUts 1723

and 2580 in that the 1986 ads appeared in state newspapers and

mentioned candidates for Federal office. All of the 198S ads

favorably compared the campaign finance voting record of a

CO Democrat Senator named in the text with that of the headlined

n Republican Senator.

IV Again, however, it is this Office's opinion that Common

00
Cause's 1988 advertising campaign was not campaign related.

0
While Republican Senators Cohen, McCain and Roth were all named

C) in large bold-face type in the headline, only Senator Roth was

seeking re-election in 1988. Admittedly all the ads were

published in the home states where at least one Senator, either

the Republican named in the headline or the Democrat named in

the text, was a candidate for re-election; however, the Senators

who were compared were not running against each other. Hence,

any favorable contrast that was effected could not possibly 
have

influenced the reader to choose one candidate over the another.

Furthermore, although some of the Senators were actively seeking

re-election, the ad did not identify them as candidates.

Therefore, like the 1987 ads, neither express advocacy nor



sottt1~ 9ee~t thotgh some factors whiebh

cow ha provlooxly 4demed sufficient for a f In4Pft~

cmtt*l a c &t i%' ity (cog*,dless of the prmisne* ot *I #

advoca ot sol citation) are more prevalent here than ,I* "

19670a1s, the totality of the circumstances does not

deMonMtrate a candidate advocacy purpose. To the conotry Aen

viewed in the historical context within which the 198

advertiseents appeared (which was recited in the text of uto

ads themselves), Common Cause's 1988 advertising campaign

appears to be a "grass roots" lobbying or issue advocacy effort.

The fact that the 1988 ads were published in the home states of

00 the named Senators merely represents an attempt put pressure on

0the Senators to support Common Cause's policy position on
1;r proposed legislation then pending in Congress by informing their

constituents of the present "corrupt political system." See0

Advisory Opinion 1987-7.

0 3. 1990 Ads

- In this Office's opinion, the 1990 ads also do not rise to

0o1 the level of campaign-related activity, although some of these

ads come close to crossing the boundary line. Common Cause's

1990 campaign consisted of at least 24 advertisements: nine

identified Republican Senators in bold headlines ("Senators

Ads"), 13 identified Democratic Congressmen in bold headlines

("Congressmen Ads") and two simply addressed "Members of

5. For example, these ads appeared much closer in time to the
relevant elections, in some instances, within as little as four
[41 months).



Adttedly, the enators Ads aalooet identical n

litontet (i not in foca) to the tho ,987 and 19896COM Caus L

ads at L 1iue i tia '. case. Ry publishing the lf90 ad!* L e

hoe stoes of -the Senators, Common Cause once again .r ly

brought the campaign finance issue to the attention of the

politician's constituents in the apparent hope that they, in

turn, would put pressure on their Senator. Indeed, as Common

Cause notes in its response to the complaint in this matter, the

timing of the 1990 Senate advertisements directly correlates

with the then-expectation that the Senate would be debating the

Senate Election Ethics Act of 1990 within a few weeks. In fact,
0

the Senate did debate that legislation within a month.

Attachment 2 at 7. Furthermore, the timing of those ads, which

-- ran in late June and early July 1990, appeared roughly during

the time period when the Senate was in recess for the

Independence Day holiday, and the Senators could be reasonably

expected to be present in their home districts. Based on the

foregoing, this Office therefore believes that the the 1990

Senate Ads were not campaign related.

However, the Congressmen Ads arguably go further. While

only two of the named Senators were facing re-election in the

1989/1990 election cycle, all thirteen (13) Congressmen were up

for re-election. All Congressmen targeted were Democrats.



Whileal b _00 *~# ~~ii# jq;**eandiAft *f

ake,:0aVi'4 #rt 10 * te 0modraa candidacy: the$

Which camonQ*tausiprovidtus (which .is supposedly

rjPtteeantatiV of all the Congressmen Ads) states that

aerestative. Cocy acepted :.political action committee

contributions during his prior election campaigns. Furthe"0ro

while Common Cause claims that the Senators Ads were targeted at

Senators who supported the filibuster that blocked Senate actiOn

on campaign finance reform, the Congressmen Ads were directed at

1qr a cross section of the House. Lastly, campaign financing was

already an issue in at least one of the headlined Congressman's

election campaign (Representative Doug Barnard, Jr.).6 eased on

the foregoing, the Congressmen Ads appear to be much closer to

campaign advocacy. Indeed, one PAC manager remarked "[ijf these

ads could be characterized as election-related, and I think a

Dgood case can be made that they are, then they represent the

6. In regard to Barnard's campaign, the Congressional
Quarterly stated:

[Blefore a GOP opponent even
appeared on the scene, Barnard was under
fire in the state media for accepting
more than $20,000 in 1986 campaign
contributions from savings and loan
executives associated with Charles H.
Keating, Jr., chairman of the failed
Lincoln Savings and Loan Association.
* * * Billboards that have gone up

around the district this spring read,
'Give the money back, Congressman
Barnard.'

Donovan, Trio of House Contests Bear Close Watching, CONG.Q.

1899 (1990) (Attachment 20).



N teess, it Is this Office's opinion that coson..

Cause's 0 meroen Ads can not be viewed as election

relatedt*h r the purpose of the ads appears to have been

issue aSodWacy. Although all ads named Democratic Congressen

in large bold-face type in the headline, arguably indirectly

referred to their candidacy for re-election, and Common Cause

7. Several of the identified Congressmen commented that Common
Cause's ads both inaccurately portrayed the facts and created
false images. Congressman Robert G. Torricelli (D-NJ) stated
that claims made by the Common Cause newspaper ad which was
directed at him were "genuinely dishonest." The Record,
July 20, 1990, at b6 (Attachment 22). Torricelli further stated

C that the clear intent of the ad was to imply that contributions
Torricelli received from PACs were all from from special

Iinterests connected with the Savings and Loan industry, and the
ad left readers with the impression that his voting record
favored the Savings and Loan industry to the detriment of U.S.
taxpayers. Id.

Expressing concern that readers would think he also took
large contributions from Savings and Loan interests, Congressman
Ron Wyden (D-OR), another target of Common Cause's ads,
concurred with Torricelli. Portland Oregonian, July 7, 1990
at El (Attachment 23). Wyden reported that Common Cause had
never asked him what his views on campaign reform were and when
he called Common Cause to complain about the ad "they said they
were trying to change the system;" in reply, wyden said "I want
change too. I say don't try to change it by misrepresentation."
Id.

In response to the ad identifying Congressman Bill
Sarpalius (D-TX), the Congressman stated "[tjhis is nothing but
a bunch of trash... that somebody again is trying to distort our
record." The Associated Press Political Service (News Wire),
July 3, 1990 (Attachment 24).

Similarly, Congresswoman Marcy Kaptur (D-OH) commented that
the ad addressing her was filled with half-truths, demonstrating
that Common Cause did not do any research. The Associated Press
Political Service (News Wire), July 5, 1990 (Attachment 25).
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can"siM ,coat ributiotta solic i'ted. fUrthero, althoughth

ads' timing was cose to ny of th. headlined Democrats'"

primary elections(in ome instantes, as little as two w*ks)

and the ado were published wheie potential voters could fr**4

read them, the ads appear to be yet another chapter in Common

Cause's long history of opposition to the present campaign

system. Publishing the ads in the home districts of the named

Congressmen simply brought the campaign finance issue to the

CO attention of the politician's constituents in the apparent hope

that they, in turn, would put pressure on the Representative.

4. Conclusion

As previously noted, the NRSC has alleged that Common Cause

expended substantial amounts on its advertisements. While

acknowledging that it indeed paid for the ads, Common Cause has

__ otherwise not responded to this issue. The Commission, however,

can reasonably assume that Common Cause's numerous

advertisements cost over $1,000, and indeed probably over

$5,000. Nevertheless, this Office believes that the

expenditures made to finance Common Cause's advertising

8. Thus, this case is distinguishable from MUR 2541, Farley
Industries, Inc. (1987), where the advertisements in question
therein both identified Richard Gephardt as a candidate and
depicted him as detrimental to America due to his position on
agriculture and international trade. There, the Commission
found reason to believe and conducted an investigation, despite
evidence of mixed motives on the part of the respondents.



ofd 4S' b a f i to 1 e ndl190 avote neither fo a the aP

Tb eoe tt*i ofi reoendsthat the Cmainf~~

reasonto beltove that Common Cause has violated- 2 U.s.C. t _;4111

404 434 by tailingt egse and report as a political

comaittee. * urthermore, this Office also recommends that the

Commission find no reason to believe that Common Cause vtolted

2 U.S.C. I 441b(a) by making prohibited corporate contributions.

Lastly, since Common Cause's advertisements did not expressly

._ advocate the election or defeat of a clearly identified

if) candidate, no authorization statement was required. Hence, this

0Office recommends that the Commission find no reason to believe

n that Common Cause violated 2 U.S.C. S 441d.
MT

III. its-, IOnS

1. Find no reason to believe that Common Cause has violated
O the Act.

2. Approve the appropriate letters.

3. Close the file.

Date General Counsel

Attachments
1. NRSC's Complaint
2. Common Cause's Response
3. Chart of Advertisements
4. Durenberger Ad (1987)
5. McCain Ad (1987)
6. Roth Ad (1987)
7. New England Senators Ad (1987)
8. Cohen Ad (1988)
9. McCain Ad (1988)
10. Roth Ad (1988)
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10. Nacy Zalar 'aopls
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30. CON. Q. at 1899 (190)
21. _ p&Cs &a Lobbies, M1Y lg1".10, at 1.
12.The acceord. July 20, 1990# 0 bE
23. Portland Oregonian. J 1.1$ pl
24: The Associated Press tolitol&1 Service. July 3,10
25. The Aksoociated Proe Political service, July 5, 100

Staff Assigned: Dodie C. Kent
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XPRIL 10, 1991

MUR 3090 - FIRST GENERAL COUNSEL'S REPORT
DATED APRIL 4, 1991.

The above-captioned document was circulated to the

CouMisgion on Friday, April 5, 1991 at 2:00 p.m.

Objection(s) have been received from tChe Commissioner(s)

as indicated by the name(s) checked below:

Commissioner

Commissioner

Commissioner

Commissioner

Commissioner

Commissioner

Aikens

Elliott

Josefiak

McDonald

McGarry

Thomas

This matter will be placed on the meeting agenda

for Tuesday, April 16, 1991

Please notify us who will represent your Division before the

Commission on this matter.

qq

r)

C)
xxx

xxx

xxx

xxx



ZwRtIre monsx reco'dig *ecrtry-for the
7e4. 10a 0ton Commission executive sesilon on April 16t

,1 1991, do heteby certify that the Commission decided by a
vote of 4-2 to take the following actions in HU 3090:

1. Find no reason to believe that Common
Cause has violated the Act.

C 2. Approve the appropriate letters asrecommended in the General Counsel's
qw report dated April 4, 1991.

3. Close the file.

Commissioners Aikens, Elliott, Josefiak, and Thomas

voted affirmatively for the decision; Commissioners

McDonald and McGarry dissented.

Attest:

S-Iaoyof the C

Sec eary of the Commission



RE: KUU 3990

Dear Mr. Canfield:

On April 16, 1991, the Federal Election Commission reviewed
f the allegations of your complaint dated July 27, 1990, and found

that on the basis of the information provided in your complaint,
and information provided by provided by counsel for Common
Cause, there is no reason to believe Common Cause violated the
Act. Accordingly, on April 16, 1991, the Commission closed the
file in this matter.

The Federal Election Campaign Act of 1971, as amended ("the
Act") allows a complainant to seek judicial review of the

0 Commission's dismissal of this action. See 2 U.S.C.
S 437g(a)(8).

Sincerely,

Lawrence n. Noble
General Counsel

Enclosure
General Counsel's Report



con: w ftu9

Dear Mr. Wittns

On Julyr31, 1990, the Federal Election Commision 1otifiedyour client, CoImmn Cause, of a complaint alleging vio.ations of0certain sections of the Federal Election Campaign Act Of 1971,
as amended.

co On April 16, 1991, the Commission found, on the basis ofthe information in the complaint, and information provided by
you, that there is no reason to believe that Common Cause
violated the Act. Accordingly, the Commission closed its file
in this matter.

This matter will become a part of the public record within
0 30 days. If you wish to submit any materials to appear on the

public record, please do so within ten days. Please send such
qq materials to the Office of the General Counsel.

CDSinc 
ly,

Lawrence M. Noble
General Counsel

Enclosure
General Counsel's Report
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supporting the L

0 The Generei iCoue VO E o"S rt in amL 3090 essentially

asks the Com m s t01 otality-of-irCU stanc@ep
test to evalu u"t*this 1 "This is improper. The
correct and only lstamt fr Judging wther the
respondent's speech in tis matter violates 1441b Is
whether it "expressly advocates" the election or defeat of
clearly identified candidates. The Supreme Court made
that determination five years ago in UCnL, but the
Commission has ignored this rule of law. F3C v.
Massachusetts Citisens for Life Inc., (OkCFLw) 479 U.S.
238, 248 (1986). This ruIe is t ear pronouncement of
the high court on regulation of campaign finance and aust
be followed.

1. MUR 3090 First General Counsel's Report,
p. 15 (*the totality of the circumstances may
nevertheless indicate that the overall purpose of a
communication was advocacy of a candidate .... Factors
which the Commission has considered relevant include:
the content of the communication [even if it does not
constitute express advocacy), the timing of the
communication and the circumstances under which it
occurred)(citations omitted). See also Id. at 19-26.



I do not have to recout h *re th olegal CreSaOnll "d

clarity ... behind the Court's .m 0 , *k Eirsa advocacy
_ enforcing the FECA. That has already been done by lover

courts and in countless briefs iLVCd*44 by the Commission. 2

so What I will explain are the beets the court-ordered
'express advocacy' test has, and how that test's benefits

N% can salvage our decision making at this agency.

'Express advocacy' is a fairly straight-forward and
objective method for judging speech. When a speaker
expressly calls for a candidate's election or defeat, that
speech must be reported to the Commission and financed
with money permissible under the FECA. The Supreme Courto adopted this "express advocacy" threshold to save the
statute from its constitutional deficiencies of vagueness
and overbreadth. Buckle v. Valeo, 424 U.S. 1, 42-45
(1976). Although courts agree that express advocacy is
not limited to the words listed in Buckley at 44 n. 52, it
is also settled that the standard does not reach "implied"
or "suggested" advocacy. Central Long Island Tax Reform
Immediately Committee v. FEC, ("CLITRIM') 616 F.2d 45 (2d
Cir. 1980) (en banc). Directly put, express advocacy is a
statement from which no other reasonable inference can be
drawn other than a vote for or against a candidate. FEC
v. Furgatch, 807 F.2d 857, 864 (9th Cir. 1987).

Importantly, a simply partisan discussion cannot be
considered express advocacy even if it might exert some
influence on voting at elections. This is because the
right to speak about officeholders and issues is so

2. See FEC v. National Organization for Women, 713 F.
Supp. 428 (D.D.C. 1989), appeal docketed, No. 89-5230
(D.C. Cir. Sept. 1, 1989); NUR 2163 (B'nai B'rith).
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i~ii~i ofre iewin what cw acuallsaiw reakdte o thessovse ret
Srevw ho e sphs o k r. e s 090peardst Genral hoa*s
Seprt . 19 suZe stod of reading the r sp he ae

urVd to eXAmine the speaker behind the smessage. eItoad'

ofr eviewinghat was actually said# we are asked 
to

n speculate on the speaket s motives. We atreurg*dto
review 1he history of the speaker 

and guess what hisgal

were, in sum, we should decide whether the speaker
slyly intended to expressly advocate someone's election Or

aiit~tI!he actually did.

in my opinion# this is a huge mistake. Any attempt
to regulate speech by typecasting speakers is
unconstitutional and unworkable. Regulating speech by

subjectively or pejoratively promoting what each of us

think is the speaker's goal is equally erroneous.

o Furgatch at 863 ("attempts to fathom [a speaker's] mental

state would distract us unnecessarily from the speech
IV itself"). What is worse is when each Commissioner is

tempted to put his or her own spin on circumstantial
evidence, such as "whether Common Cause's long history of

opposition to the present campaign system" is evidence

that will acquit or convict them. MUR 3090 First General

0Counsel's Report. p. 24.

In addition to analyzing the speaker, the Report's

"totality of circumstances" analysis over-emphasizes the

timing, context and circumstances of the ads, instead of

reading the ads themselves. Furgatch at 863 (with express

advocacy, "the weight we give to the context of speech

declines considerably. Our concern is with the clarity of

3. For example, the General Counsel's Report says "it is

no secret that Common Cause lobbies extensively for

campaign-finance reform." The Report also quotes

extensively from newspaper articles which describe the

background and goals of Common Cause. MUR 3090 First

General Counsel's Report, p. 15-16.



On* A 3M 4m 4IstoU*#hevdac tpe. 23"25.

In y. opinion, arguments over context, timing,a a
circumstances bog us down because there is no right 6p wr
once you attempt to consider them. We cannot adopt a
balancing test that gives weights toward advocy for* some

N facts and weights toward free speech for other fiats.
This sort of legal-argument-by-the-pound is precisely the

type of arbitrary post-hoc analysis the Supreme Court has

has clearly rejected. See B at 43 quoting Thoms v.
Collins, 323 U.S. 516, 535 TN45) ("such a distinction

qW offers no security for free discussion. In these
conditions it blankets with uncertainty whatever may be

said. It compels the speaker to hedge and trim').

0 An express advocacy test, on the other hand, draws a

line and says precisely what speech must be paid for with
permissible funds and reported to the Commission. Drawing
this line will send a clear message to everyone in advance
as to what speech is regulated. I support this l'ine

drawing since it is essential for speakers to know before

making an expenditure whether it contains a regulated
express advocacy message. See Buckley at 41 n. 48 quoting

Grayned v. City of Rockford, 401U.S. 104, 108-109 (1972)

(vague laws not only "trap the innocent by not providing

4. For example, the Report amazingly finds relevant

that "the Senators who were compared [in the ads) were

not running against each other. Hence, any favorable

contrast that was effected could not have possibly have

influenced the reader to choose one candidate over the

other." NUR 3090 First General Counsel's Report, p. 20,

21. This is astonishingly bad. Not only do incumbent

Senators not run against each other, but the report

skips over the fact that the ad was analyzing their

votes as officeholders, not their merit as candidates.



out @ 6,*ec on 1elections.
omItaf t ~swould efalooCu obisto Oye fts;'and the watber.

speech foec ga -ta ac at separates protected
speech f rc osti .advocaty, land not to judge this caseN by coyly inferringrthat 'we know what Common Cause must be
up to.

The way to administer this law is not to re-writecourt opinions, but to follow their constitutional
cguidance and only regulate speech containing express

advocacy. That is a purely constitutional rule the0 Commission is not empowered to overturn or qualified to
re-interpret. Regrettably, we have consistently avoidedthis rule of law and that has made our jobs difficult ando our results incomprehensible.

in applying the correct test to the facts of thiscase, I find that Common Cause's ads do not contain 'anyexpress advocacy. There are simply no words of advocacy,nor any mention of upcoming elections that urge voters totake action at the polls. Although I cannot imagine anissue any closer to elections than the debate over howcampaigns should be financed, the text of these ads
clearly prove them to be issue advocacy alone.

As the Supreme Court indicated, the distinction
between the discussion of issues and the advocacy ofcandidates may often dissolve in practical application.

5. A good example of how an ad should be read for
express advocacy is in Fur atch at 864-65. In thatcase, the ad's *timing" reinforced the court's decisionon express advocacy, but was not a substitute for it.See also MUR 1790 (Reagan-Bush '84) Elliott Statement,
p. 17-21.
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o Re:

r~. Dear Mr. Noble:

On behalf,.*
statement for inclupis # i IRO•

The Commission: u*~*e4th att4zW ic
was initiated by a * th * t Raional e*Zoe

o) Senatorial Committee ("*E C Cause. T General
Counsel's Report (the R oa e that Comon Cuse's
advertisements were issu4- *AaO y wbo purpose was tO lobby
legislators, and not Ca"aprs advocacy. whos
purpose was to support ort |-, ,cAdidates. The Report
concluded that the advert m were, therefore, not barred by
Section 441b of the Federal Election Campaign Act ("FECA&).

The Report, however, unjustifiably comments that some
of the ads present a close question under the statute. Those
comments are based on the untenable position that, even though
the advertisements did not contain express electioneering
advocacy, they could nonetheless be subject to Section 441b of
the FECA. However, the Supreme Court has unanimously interpreted
the statute to the contrary. In FEC V. Massachusetts Citizens
for Life. Inc., 479 U.S. 238, 249 (1986), the Supreme Court ruled
that election campaigns generate issues of public interest, and
that for purposes of the FECA it was necessary "to distinguish
discussion of issues and candidates from more pointed
exhortations to vote for particular persons." The Court wrote,
"We therefore hold that an expenditure must constitute 'express
advocacy' in order to be subject to the prohibition of S441b."Id.



Under the authoritative:Ml of the Supre
Court and other federal court, It? Isl0 that the NRBC
complaint against Common Cause wastwivolo"a and did not present

0 a close question. The challenged adrtise t wore issue
advocacy, and contained no expres electioneering advocacy
regarding candidates. They sought to encourage the enactment of
campaign finance legislation, a government reform issue that
Common Cause has promoted for many years. The advertisements

- lobbied Representatives and Senators, each of whom would be
casting a vote on campaign finance reform in the near future.
During its 20-year history, Common Cause has never supported or
opposed a political candidate, nor has it ever sought to elect or
defeat any candidate.

Respectfully submitted,

Roger N. Witten
Carol F. Lee

Wilmer, Cutler & Pickering
2445 N Street, N.W.
Washington, D.C. 20037-1420
(202) 663-6000

Counsel for Common Cause



FEDERAL ELECTION COMMISSION

THE FOLLOWING DOCUMENTATION IS ADDED TO

THE PUBLIC RECORD IN CLOSED MUR .3 010.



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

June 11, 1991

Wilmer, Cutler & Pickering
2445 N Street, N.W.
Washington, D.C. 20037-1420

RE: NUR 3090
Common Cause

Dear Mr. Witten:

'0By letter dated April 23, 1991, the Office of the General
Counsel informed you of determinations made with respect to the

- complaint filed against Common Cause by the National Republican
Senatorial Committee. Enclosed with that letter was the First

( General Counsel's Report.

Enclosed please find a Statement of Reasons from
~Commissioner Elliott explaining her vote. This document has

been placed on the public record as part of the file of MUR
~3090.

o If you have any questions, please contact Dodie C. Kent,
~the attorney assigned to this matter, at (202) 376-5690.

~Since rY,

~ Lawrence M. Noble
~General Counsel

Enclosure
Statement of Reasons



FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

June 11, 1991

William B. Canfield, III, Esq.
National Republican Senatorial Committee
425 Second Street, N.E.
Washington, D.C. 20002

RE: MUR 3090
Common Cause

Dear Mr. Canfield:

By letter dated April 23, 1991, the Office of the GeneralCounsel informed you of determinations made with respect to the
complaint filed by you against Common Cause. Enclosed with that
letter was the First General Counsel's Report.

Enclosed please find a Statement of Reasons from
Commissioner Elliott explaining her vote. This document has
been placed on the public record as part of the file of MURE
3090.

If you have any questions, please contact Dodie C. Kent,
the attorney assigned to this matter, at (202) 376-5690.

General Counsel

Enclosure
Statement of Reasons
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