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In the Matter of: f
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The Netional Republican
Senatorial Committee

Common Cause, a
501(c)(4) corporation
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I. INTRODUCTION

Common Cause has illegally influenced federal elections by
using its status as a tax-exempt corporation to make corporate
contributions advocating the defeat of incumbent Republican

Senators who disagree with its legislative agenda regarding
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tax-payer financing of congressional elections.

1

From its shelter as a 501(c)(4) tax-exempt entity, Common

9

Cause has violated federal election law by failing to report as
"expenditures” a series of targeted newspaper advertisements which
ran against incumbent Republican Senators who faced election in
1988 and face election in 1990; in support of Democrat Senators
who faced election in 1988 and face election in 1990. The content
of these communicaticens makes them reportable as "expenditures”™

because their clear purpose was to influence federal elections.




ko the prohibitions and

sion Act ("the Act®).
| Opinion 1985-14, Fed,
Elec. Camp, Fin. mu {ocl.-l m 2 U.5.C. 434, 441b,
44lc, 44le snd a42f. By niﬂn to w these partisan
advertisements as 'I'upuditu-l' m ﬁ-u has kept from
public view the sources of the funds used to pay for the

advertisements.
By preparing and paying for these partisan communications,

Common Cause has unilaterally determined that it does not have to

follow the same statutory requirements as other groups or
individuals who spend money in an attempt to influence federal
elections. By treating the ads as non-disclosed "soft money*®
expenditures (an interesting commentary in and of itself, given
Common Cause's public position on "soft money” disclosure), the

fact is that Common Cause has found a way to evade the

U4084076¢6

prohibitions of federal election law so as to illegally inject

corporate money into the political process. 1Its public media ads

?

and direct mail did, over a period of weeks (in June, 1987, in
January. 1988 and in July, 1990) and at considerable cost, amount
to a highly focused and specific criticism of incumbent Republican
Senators who are seeking reelection., This newspaper advertising
campaign was designed specifically to influence voters to cast
their ballots against identified incumbent Republican Senators who
were seeking reelection in 1988 and in 1990 or for their Democrat

challengers. Bince these advertisements were specifically
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intended by Common Cause to sffect sdversely the slection of

specific Republican candidates, these "expenditures® were either
subject to the Act's provisions gﬁvi:uinq *independent
expenditures®, 2 U.5.C. 434(b). (c), or were attributable to a
specific Democrat candidate and subject to the Act's limitations
on "contributions™, 2 U.8.C. 431(8)(A).

By preparing and paying for these advertisements, Common
Cause has violated specific provisions of the Federal Election
Campaign Act. Common Cause refused to do what the law plainly
requires -- account to the public for the money it spends
influencing federal elections. The reason for this decision is
obvious. Common Cause is a S501(c)(4) taxz-exempt corporation. By
refusing to acknowledge that its activities constitute
"expenditures® and "contributions®™ under the Act, Common Cause was
able in 1987, 1988 and 1990 to funnel corporate money into federal
elections. By not registering and reporting to the Federal
Election Commission, Common Cause was able to hide from public
scrutiny the sources of its funding and extent of its own
involvement in the 1988 and 1990 federal elections.

This effort to evade federal election law demands the
attention of the Federal Election Commission. Accordingly, the
National Republican Senatorial Committee, 425 Second Street, N.E.,
Washington, D.C. 20002, files this Complaint against Common Cause,
2030 M Street, N.W., Washington, D.C. 20036 alleging the following
specific violations of federal election law:

L, Failing to report its communications as

"expenditures” under the Act, 2 U.5.C. 431(9)(A),

434: 11 C.F.R. 106.1(a):
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I'ini:§; fiigit its activities as either an
'lnﬂl#lnﬁilt Ixﬁanditu:-' made to influence a federal
election, 2 U.S.C. 431(17), 434(b)(6), (c), or as a
"contribution” to a Democrat candidate subject to the
Act's limits, 2 U.S8.C. 431(8)(A), 441(a);

Using illegal corporate money to influence federal
elections, 2 U.5.C. 441b;

Refusing to publicly disclose the sources of the
funds used by it, a 501(c)(4) tax-exempt entity, mee
2 U.8.C. 441b, 441c, 441e and 441f, through
intentional and willful failure to register and
report as a "political committee~, 2 U.S5.C. 431(4),
432, 433 and 434, with the result that the public
cannot ascertain whether Common Cause's sources of
funds are corporations, labor unions, individuals
giving above the limits allowed by the election laws
or other forms of so-called "soft money";

Refusing to disclose to the public as reguired by the
Act specific information on whether these
advertisements were authorized by a Democrat
Senatorial candidate or officials of the Democratic
Senatorial Campaign Committee or were made without
the authorization of any candidate or committee, 2

Uv.s.C. 4414.
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l:.'n-nn Cause, a :ml.ﬂ, Intnurl: group cleiming 280, II-HI
members nationwide, is an inunljorltid entity enjoying the ltitnn
of a 501(c)(4) tex-exempt organization under the Internal Revenus
Code. For several years, it has pisced legislation to change
federal campeign finance laws at the top of its legislative

agenda. During the 100th Congress and again in the 10lst
Congress, the Democrat leadership of the Senate and nearly all of
the Senate's Democrat members actively supported 5.2 and then
5.137, the Democrats®' consensus legislation which would have
implemented taxpayer financing of elections and spending limits in
congressional races. At the same time, Common Cause, through its
Executive Director, Mr. Fred Wertheimer, actively participated in
the drafting and public promotion of §.2 and §.137. On the other
hand, Republican Senators viewed these bills as little more than a
political ploy by the Democrats to further institutionalize their
control of the Senate. Not surprisingly, given the inherently
partisan nature of this proposal, during the 100th Congress, 5.2
faced determined opposition, with Common Cause and the Democrats
unable to envoke cloture despite a record eight attempts., If
cloture had been envoked on 5.2, a restrictive gemaneness test
would have come into fruition with the result that all Republican
amendments would have been ruled non-germane and, thus,
non-debatable.

Common Cause’'s role as a surrogate for the Democrat Party in
this debate yvielded the communications that are the subject of

this Complaint. In early 1987, in early 1988 and in July, 1990,
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Common Cause prepared -ﬂ';pliléﬁ 'i'.lh_?iaa. of Eull-pn. _: mlpnr all 7
ads concerning the debate on s,-a and then the debate on §.137.
These ads, which ran in both national and local newspapers, were
specifically focused either against incumbent Republican Senators
who faced reelection (sp&cllicailr Senators Hatfield [1990],
Pressler [1990]), Durenberger [1988], Weicker [1988)) and Roth
[1988), criticizing their opposition to Common Cause's (and the
Democrat Party's) legislation, Exhibits A-F, or in support of a
specific Democrat Senator who was seeking reelection in the state
where the ad ran (specifically Senator Mitchell [1988), Senator
DeConcini [1988]) and Senator Kennedy [1988]). Exhibits G-I. That
their aim was obvious is clear from a reading of the text. Since
the Republican Senators who were the subject of the ads had not
waivered in their opposition to the bills, 5.2 and §.137, Common
Cause wanted them defeated in the 1988 elections and the upcoming
1990 elections so that the resultant makeup of the Senate would
have fewer Republicans who opposed 5.2 and 5.137 and more
Democrats who, presumably, would support Common Cause and S5.137
{or similar legislation) during tle 102nd Congress.

In addition, in 1988 Common Cause also took out national

newspaper advertisements against the Presidential candidacy of

Senator Robert J. Dole, the Sendle Tepublican Leader, during the

height of the national Presidentisl primary season. In bringing
this complaint, we acknowledge that the Commission has previcusly
dismissed a complaint (MUR 25B7) which alleged that Common Cause
had violated the Act when i{* patt s an advertisement which ran

in the Wishington Fost (Jwn.arv, .4=r) criticizing Senator Dole's
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opposition to 5.2. We htliiv- that the !lctl :-yr-llntlﬂ 1n iii
"Dole/Washington Post" ad and the fascts represented in the lﬂll
and 1990 sdvertisements which are the subject of this complaint
are materially different and, thus, distinguishable. In that
regard, we would point out that the "Dole/Washington Post™ ad ran
in a newspaper of national circulation at a time when Senator Dole
was an active candidate for the Republican nominatiomn for
President, a national office, and at a time in which he was
accepting public financing for his campaign for the presidential
nomination while actively opposing public financing for
congressional elections (S.2). On the other hand, the Common
Cause advertisements which are the subject of this complaint were
prepared and placed in local newspapers in the states of selected
and identified incumbents Republican Senators, three of whom were
seeking reelection to the Senate (Senators Roth, Durenberger, and
Weicker) in 1988 and two of whom are seeking reelection in 19%0
(Senators Hatfield and Pressler). It is also clear from the text
of these advertisements that Common Cause intended to place public
pressure on these incumbent Republican Senators to change their
positions on 5.2 and S5.137, respectively. This public pressure,
in the form of full-page ads in state-wide newspapers, was clearly
intended by Common Cause to (1) generate a negative image in the
mind of the reader/voter and (2Z) to eguate the Senator's
opposition to tax-payer financed congressional elections as being
akin to support of political corruption within Congress. Common
Cause clearly intended that these two themes would become the

focus of each Senator's on-going campaign for reelection in 1988
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or 1990. Were that to mr.% Cause further belie
the incumbent Fepublican Benator would be defeated in mﬂnr.
1988 and in November, 1990 and therefore would be replaced ﬂil_:-hd'.l' ta
Democrat more favorable to the Common Cause political agenda.

To this end, Respondent Common Cause expended substantial
sums in an attempt to wesken the electoral strength of certaim
Republican Senators facing election in 1988 and 1990. The ads at
issue here were a conscious attempt to affect the 1988 and 1990
Senatorial elections so that the special interest legislation
pushed by Common Cause (5.2 and 5.137) and benefiting the Democrat
Party could pass. The Commission must investigate the facts and
circumstances behind this negative advertising campaign to
determine the extent of Common Cause's coordination of its
advertising effort with the leaders of the Democrat Party and its
Senatorial Campaign Committee.

Attached are samples of these ads attacking Republican
Senators facing reelection in 1988 and 1990. See Exhibits A-F. A
clear reading of the text of the ads will demonstrate that they
are reportable "expenditures” whose purpose was to influence
federal elections. Each of the attached ads identifies a specific
Senator who was running for election in 1988 and in 1990. Each
criticizes the Senator for lacking the integrity to be a Senator
because his views were opposed to those of Common Cause. All the
ads are from newspapers either published or widely circulated in

the state in which the incumbent Republican Senator was running in

1988 and 1990. The ads make repeated references to "congressional
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campaigns they run !n: :ulnul:inm_.

these "expenditures” in the Mﬂ at thi“wtllt in that state
il .‘ }

would be swayed and come to believe that l:h incumbent Republicen

Senator supported public corruption and had to be replaced.

The ads which supported the Pemocrat Senators who faced
reelection in 1988 contain common tﬁt and demonstrate why they
fall within the ambit of the Act as well. Exhibits G-I. These
ads, which supported Senators Mitchell, DeConcini, and Kennedy
(all of whom were candidates for reelection to the Senate in
1988), specifically mention the Democrat Senator by name and
praise him for voting with Common Cause on §.2. These ads ran in
newspapers published in the states in which the Democrat Senators
were facing reelection in 1988 and compared their positions on S.2
favorably and in contrast with what the voter might get if the
Democrat Senator's opponent were to represent that voter. These
ads made repeated references to "congressional campaigns" and
"candidates” and suggested that voting the way of the two Democrat
Senators was the only option to the goal of "restoring honesty and
integrity in government.” Common Cause's obvious aim was to
publicly influence the perception of the voters in the Democrat
Senators' states that these Senators were worthy of support. If
the aim of Common Cause had been to tell these Senators that they
were “doing a good job”, it could have written them a letter. But
a private letter of support was not Common Cause's aim or intent.

Clearly it intended to positively and in the most public way
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prospects of the nlllﬂ Ilﬂﬂhliuln ﬂ.nltntl.
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11T. LEGAL ANALYSIS

The Commission has developed a three-pronged test for
determining whether a particular cu-unicitiun is subject to the
reporting reguirements and limitations of the Act. 1In its
rulings, the Commission has consistently taken the position that
"expenditures™ are subject to the Act where they are made for (1)
the purpose of influencing a general election, (2) depict a
clearly identified candidate, and (3) convey an electioneering
message. The ads which are the subject of this complaint fall
squarely within that articulated test. Common Cause, perhaps
because it feels it enjoys an exemption from the application of
the Act as a 501(c)(4) corporation, has chosen to ignore this
legal test. Irrespective of its tax status, Common Cause's
actions are clearly designed to influence federal elections under
the FEC's test. These ads were paid for by a corporation. That
is against the law. The FEC must enforce the Act. Common Cause
must abide by the same statutory requirements as other groups
which attempt to influence federal elections. Common Cause must

not be allowed to use its tax exempt status as a veil to mask its

electioneering activities.
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situstion to that which is :umuﬁﬂ -;nt Mresn’ S8 50 1!:5-11’ EY
the Commission concluded that '-w;tutu' by the Democratic
Congressional Campaign l:q-ittu (*DCCC") were reportable
"expenditures” and allocable to each candidate who benefited from
the communication under 11 C.F.R. 106.1. The communication at
issue in AO 1985-14 identified by name a specific Congressman and
was to be distributed to part or all of the district represented
by the identified officeholder. The Commission determined that
the communication, either with or without a partisan "Vote
Democratic” statement, would be subject to the Act's limitations.
In reviewing that particular communication's language, the
Commission looked to the requirements set out in AOQ 19B84-15, Fed.
Elec. Camp. Fin. Guide (CCH) para. 5766 (1984). In AO 1984-15,
the Commission concluded that the Act would apply where a
communication both depicted a "clearly identified candidate™ and
"conveyed an electioneering message. ™ Electioneering messages,
according to AO 1985-14 which cited United States v, United Auto
Workers, 352 U.S. 567, 5B7 (1957), include statements "designed to
urge the public to elect a certain candidate or party.”

It is important to note that there is no reguirement in
either AD 19B4-15 or AO 19B8B5-14 that the advertisement or
communication, to be attributable, must contain “express
advocacy®™, a term of art under the Act, 11 C.F.R. 109.1(b)(2). In
AQO 19B4-15, the Commission recognized that an advertisement was
attributable where it "effectively”™ advocated the defeat of a

candidate. In AD 19A5-14, the FEC, interpreting AO 1984-15, set
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forth the requiresent I:lnt an nﬂu«hh miultinn include an
'nlutiunﬂgug 'nulul. ﬁn th facts of that particular cnu,'-'
the FEC idtnt-_i“!:l._iﬂ a clear "electioneering message” in direct
mailings which clesrly identified a Member of Congress and which
were distributed within the Member's district.

The Commission reached its conclusions in AO 1985-14 even
though the guestion posed indicated that there might not yet be a
Democrat candidate, either announced or qualified under the Act,
in the congressional district which received the communication at
issue. The test propounded by the Commission centered on whether
the expenditures were made "for the purpose of influencing the
outcome of the general election.” As the FEC made clear in this
ruling, "expenditures” made with a genuine general election
purpose count regardless of whether a nominee has been selected or
even clearly identified. The FEC stated: "(W)hether a specific
nominee has been chosen, or a candidate assured of nomination, at
the time the expenditure is made is immaterial.” Thus, in
preparing and placing the advertisements which are at issue in
this complaint, Common Cause was making attributable
“contribution™ or "“expenditure” under the Act, whether there was
at the time the ads appeared a Democrat candidate opposing the
Republican Senator criticized or a Republican candidate opposing
the Democrat Senator praised.

The communication which was the subject of AD 1985-14
included references to "rhetoric”™ by a named political party. The
Common Cause advertisements at issue here did not make reference

to any political party by name. This difference is not
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significant. AO 1985-14¢ does not stiate'Phat sdemint of ‘the
proposed maller constituted 'ln-iliﬂhinhﬁ.rlng message.” It 1;?' 
reasonable to huli-“ that the mailing as a whole conveyed "an
electioneering message. " Similarly, in this instance, the Common
Cause communications when taken as a whole convey "an
electioneering message” constituting an "expenditure” under the
Act by Common Cause.

The communication in AO 1985-14 included references to an
election by its inclusion of a list of campaign contributions from
the o0il industry to the named representative. The 1988 Common
Cause communications complained of herein refer to "the way our
congressional campaigns are financed” and that "too much money is
given to candidates by special interest PACs. Too much money is
spent by candidates.” The Common Cause ads also state:
"Obstructionist tactics to preserve a 'fundamentally corrupt’
campaign finance system have no place in our democratic process.”
It adds: "The Senate's integrity is at stake, What will

Senator ___do?" These are references to the 1988 election in
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which, asserted Common Cause, one way to restore the Senate's

?

integrity would be ko vote the named Republican Senator facing
reelection out of office or leave the praised Democrat im office.
The 1990 Common Cause communications complained of herein
refer to the "corrupt political system"” present on Capitol Hill
and ko "the political influence-money game in Congress.® It adds:
"Senator _ + in 1988 your vote helped kill legislation to

clear up the Senate’'s corrupt political system. Don't vote to

kill campaign finance reform again now.”
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communicetions in A0 llﬁ—ll llllll!' other M'* The M‘
Cause advertisement ideantifies by name a specific lgpuhn:ln or *
Democrat Senator, jult' as the DCCC proposed to name s specific
Republican Congressman in its Advisory Opinion request. Both
communications criticized the records of the Republican
officeholder (or praised the Democrats). The Common Cause
communication criticized the Republican Senator for forsaking the
integrity of the Senate if he did not vote Common Cause's way or
praised the Democrat Senator for voting the Common Cause way. The
DCCC mailer criticized a named representative for his views on the
coastal environment and the o0il industry. The Common Cause ads
ran in newspapers in the Senators' home states or in newspapers
that circulated there, just as the Commission assumed the DCCC
would disseminate its mailer to part or all of the district
represented by the identified Congressman.

Indeed, the similarity of the Common Cause communications to
those in the Commission's previous rulings is striking. The ads
involve an attack on (or testimony to) the record and positions of
a clearly identified candidate of the opposition party for a
single office, in this case, the United States Senate. The clear
purpose and effect of the ads concerning the Senators is to
influence the general election, since voters will have an
opportunity to decide between the Democrat and Republican nominees
until the general election. The Commission's rulings are
uneguivocal: a communication such as that directed by Common Cause

against the incumbent Republican Senators or in support of the
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when it (1) 1M1£:n br m ‘the uumau under attack, (2)
argues either for or ulﬂit his or her nttumu. in office or
position on issues and (3) is @istributed to the voting
constituency. Therefore, on these facts, the Office of the
General Counsel and the Commission must find that Common Cause
knowingly violated the Federal Election Campaign Act.

B. Viclations

l. Failure to Report Ads as Expenditures Under the
aAct

Common Cause violated the Act by failing to report the costs
of the advertisements which are the subject of this complaint as
"expenditures.” The ads identify and criticize specific incumbent
Republican Semators or supporkt specific incumbent Democrat
Senators who were candidates for reelection to the Senate in 1988
and 1990. In these Senate elections, the communications were
distributed throughout the Senators® home states using the medium
of state-wide newspaper advertisements. Since, by definition, the
Senate races involved state-wide elections, this distribution
scheme was knowingly directed toward the very electorate that
would subsequently be asked to chose between the Republican and
the Democrat inm the November, 1988 and November, 1990 general
elections.

The ads were paid for by Common Cause, a corporation, for
the express purpose of criticizing Republican (and praising

Democrat) Senators in the midst of their reelection cycle and
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sccusing n-mnmmm' of -b‘ ‘#‘m‘ urnptiuu.m.s
in government, s INIEEy Sdieish-reletil u]ﬁ- mm the 1988
and 1990 primary and genersl election period. Choosing ss their
forum for criticism (or praise) newspspers of state-wide '
circulation in the Senators' home -t-t:n’(iith-t than 8 letter to
the Senator at his Washington, D.C. office), Common Cause
knowingly sought to influence the 1988 and 1990 elections for the
United States Senate. 2 U.5.C. 431(9)(A). Common Cause violated
the Act by failing to report its "expenditures”, 2 U.8.C. 434, and
by failing to allocate the "expenditures®™ to the Democrat
candidates who directly benefited from the anti-corruption,

anti-Republican-incumbent message of these advertisements. 11

C.F.R. 106.1(a).

2. Failing to Report Ads as Independent Expenditures
Contributi

Since the ads had a clear and measurable value to any
candidate challenging one of the named Republican incumbent
Senators and were knowingly prepared and place so as to influence
a federal election, they constitute either an "independent
expenditure™ by Common Cause or "contributions™ by Common Cause to
the Democrat candidate opposing the Republican incumbent Senator
criticized or the Democrat incumbent Senator who was named and
comp lemented. In either case, Common Cause has violated the Act
and has failed to either register or report its activity. Since
Common Cause is an incorporated entity, the "expenditure"” itself
is illegal on its face. 2 U.5.C. 441b.

An "independent expenditure” is defined as an expenditure by
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or defeat of a clearly identified candidate which is made witm
cooperation or consultation with any candidste, or any authorized
committee or agent of such candidate, and which is not made in
concert with, or at the request or suggestion of, any candidate,
or any authorized committee or agent of such candidate.” 2 U.S.C.
431(17). The law requires that such "independent expenditures" be
fully reported. 2 U.S8.C. 434(c). Common Cause failed to report
its "independent exzpenditures® in 1988 and 1990, again preferring
to willfully and knowingly disregard the Act. The FEC must
investigate whether Common Cause consulted with any leaders or
agents of the Democratic Party in the SBenate or its campaign
organizations in deciding against which Republican Senators to
place these ads or which Democrats to praise.

Clearly. the value of these ads were a "contribution® to a
federal candidate by Common Cause, 2 U.S.C. 431(8)(A), and thus
was subject to the “contribution”™ limits of the Act. Common Cause
has not gualified with the FEC as a multi-candidate committee. 2
U.5.C. 441a(a)(4). That means that Common Cause, if it were a
legal source, would be limited to contributing $1,000 for the
primary election and $1,000 for the general election. 2 U.S5.C.
441afa). The FEC must investigate whether this limit was exceeded
by the "expenditures” made by Common Cause in preparing and

placing these newspaper ads.
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A basic temet of federal election law is that :
"contributions® or "expenditures” by corporations are prohibited;

It is unlawful for sny national bank, or any corporation .

organized by authority of any law of Congress, to make a

contribution or expenditure in connection with any election

to any political office.
2 U.8.C. 441b(a). This prohibition applies whether the
"contribution® is in the form of money, goods or services.
Neither candidates nor political committees can accept such
"contributions”, nor may officers and directors of corporations
provide consent for such "contributions”™ or "expenditures®™ to be
made on the incorporated entity's behalf. 11 C.F.R.
114.2(a)(2)(c),(ad).

Common Cause is an incorporated entity and operates as a
501{(c){(4) organization. ©On the facts complained of, Common Cause
made “"expenditures” under the Act. This violated the law. Either
Common Cause's "independent expenditures” were made with
prohibited funds or the Democrat candidates opposing the
Republican targets of the Common Cause's ads received illegal

corporate contributions. The FEC must determine which of these

alternatives is accurate and take the appropriate remedial action.

4. Failure to Register and Report

Relying on its tax-exempt status, Common Cause refuses to
allow public scrutiny of the sources of the funding it uses to
prepare and place advertisements which it intends will influence

the federal elections in which the advertisements appear. 1In
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law, i.e., that the public must be able to scrutinize all sources
of funding in a federal election. It is pnly through public
disclosure of "contributions” and "exzpenditures® that honest and
above-board federal election campaigns will be conducted. By
refusing to register as a "political committee" making
"expenditures” under the Act, Common Cause willfully violates this
disclosure regquirement. 2 U.B.C. 431(4), 432, 433, 434.

It is an inarguable fact that Common Cause is publicly
active in criticizing others who it feels are not adhering to
federal law. It is just as true that the American people have the
right, provided by Congress in the Federal Election Campaign Act,
to know that Common Cause has in the past and continues to play a
partisan role in conjunction and in concert with the Democratic
Party. Under the Act, the public must be able to scrutinize who
Common Cause is backing with its advertising campaign and who is

funding Common Cause in this partisan effort.

5. Vi : ¢ g hip Identifi . Rul

Federal law specifically provides that when a communication
expressly advocates the election or defeat of a clearly identified
candidate through any direct mailing or any other type of general
public political advertising. it must clearly and conspicuously
display one of the following authorization notices:

if paid for by other persons but authorized by a candidate,

an avthorized political committee of a candidate, or its
agents, shall clearly state that the communication is paid
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1¢ inok suthosized by « csadifiete, am ewthorized political. '

committee of » candidate, or its agents, shall clearly state

the name of the person who paid for the communication and
state that the communicationm is mot authorized by any
candidate or candidate’'s committee,

2 U.B.C. 4414d.

The ads at issue were designed and intended to influence a
federal election. Indeed, that such an influence was to be
exerted by these asdvertisements is evidenced by the fact that
Common Cause affizxed its own disclaimer ("Paid for by Common
Cause”) to the ads. But this self-initiated "disclaimer™ failed
to reveal if any Democrat candidate authorized the expenditures or
was contacted by Common Cause in the planning stage leading up to
the placement of these advertisements. The ®"disclaimer™ also
fails to reveal if Common Cause consulted with officials of the
Democratic Senmatorial Campaign Committee who are the agents of all
Democratic Senatorial candidates. By failing to reveal if any
political committees authorized or were consulted in the
preparation of these ads, in wiolation of 2 U.S5.C. 4414 and 11
C.F.R. 110.11(a), Common Cause continues to hide behind its
tax-exempt status, denying to the public its lawful right to be

informed about the sources of "contributions” and "expenditures”

in federal elections.

The FEC must hold Common Cause to the same standards and

statutory requirements as all others who attempt to influence
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that the amounts lﬁt by Common Cause to prepare and place tlul-
advertisements should have been precluded es either illegal
corporate “independent II'I;ﬂttutll' by Common Cause or illegal
corporate “comtributions® to the benefiting Democrat candidates.
In either case, such sources of illegal "expenditures”™ must be
halted by Common Cause in order thet such a politically motivated,
express advocacy advertising campaign will not be continued during
the remainder of the 1990 election cycle.

Since the law is clear, service on Common Cause of this
complaint will operate as notice that spending of this type is
accountable under the Act. From that day forward, any spending by
Common Cause to further influence federal elections in 1990 will
be viewed by Complainant as a knowing and wilful violation of the
Act requiring FEC referral to the Justice Department or the

imposition by the agency of remedial action as set forth in 2

U.5.C. 437g(4)(1).
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When it comes to the S&L crisis :md
high-flying influence money, the

" "Keating Five" scandal is th: u!tima

smoking gun.

But Charles Keating w a.m t the Sﬁlf" 12
one In the S&L industry who nade’;
campaign contributions to mﬂu

ence government actlons on utrl.ngs

and loan matters. " . ™,

S&L executives and PACs used
millions of dollars .

in campaign con-

tributions to

Mﬂ'nbm of Congress mea
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M Play the] po{i:ical inﬂm-m&iey

" In Congréss throughout the 1950._

dnd it’s still being played.

'- 1Yy

taxpaw.-r n$1500 bill to clean up'the
. : 2 5303bll.llon .

session without
i _ enacting real
y  campaign reform to

" clean up their own"
—=:_  money scandal.

SENA'I‘OR HA'I'FIEI.D'

in 1988 your vole helped kill |

Islation htlunq Ao "‘:f'-f_:_‘

o Senate’s corrupt political syst

Don‘t vote to hlil ump.l.n finance reform l-.nln now.
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! When it comes to the S&L ctisis and
high-flying influence money, the
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Five" scandal is the ultimare

gun. w4

-} ——one in the S&L ipdmuy who made

But Charles Keating wasn't the nn’iyr.
+

campaign contributions to influ-
ence government actions on savings =
- and loan matters.

S&L executives and PACs uscd
millions of dollars

in campaign con-

tributions to

¥
' w
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Members of Congress handed every
taxpayer a $2,500 bill to clean up the

‘ﬂ $300 billion

S&L scandal.

It would be
unconscionable—
an insult to every

Congress to end this
session without
enacting real
campaign reform to
clean up their own

money scandal.

Des’t vote to kill campaign finance reform again now.
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Hon.William Roth, Jr [
United States Senatf ;
D.C. 20510 F

Dear Senator Roth,

The way our S
co 3 campaigns are financed
is a national scandal, As T/
Washington Post has written, our con-

ional campaign financing system

T gressi
18 “fundamentally corrupt, E very

citizen knows that. So does every

© times to block the Senate from clean

< INg up the way its campaigns are

g Jenate in a filibuster that prevented
S.2, comprehensive reform legrislation,
sional campaigns by establishing

(> limits on campaign spending and on
on the overall amount of specia]

™ interest PAC mon

Fifty-five Senators, including

Senator Joseph Biden. are on record in

~ legislator.”
Yet, last year you voted scven
financed. You joined a minority of the -
O from even coming to a vote.
% 2 would clean up congres-
the use of personal wealth in Senate
=campaigns. And S.2 would put 3 cap
: ey a congressional
candidate may accepr,
favor of acting on this bill. Some 270
newspapers across the country

Ston hio

campai

-— T#u. IHNPISTOE By #-mrrirr Tk pisi Ay fie

YhijamEeE

gn fina

have editorialized
And more than 70
OrRanizanons represen;
of citizens have joined in su

of this legislation which is essential
to restoring honesty and integrity

in goverrment,
_ Senator Roth, most scandals
involve broken laws, In this case, the
laws are -he scandal —and they must
chanf.-q. )
2 is once again before the

Senate ad, shortly, you will have
another CPPOrtunity to act on this
urgently needed reform measure.

_Won't you please stop backing
the filibuster that is protecting the
current corrupt campaign financing
system. Let the Senate acton S.2.

in favor of S.2,
diverse national
presenting millions

Sincerely,

7 TR,

Archibald Cox )
Chairman, Common Cause

ek

L ]
I

nge ref

Lontmanmenm Logpigp s fle any fosn el 1ne Ly @i i

= v SEPRle b pr g s & Palia g

L

ok Tl i, Tii Tig

el




wn
oo
™~
o
-
o
-
o
O

Mondy w ol e oy
of the scagbal.

Ty yeachy macwsey = grven 10

used 10 came political money. Too
much influence is exercied
through political money.

The result?

The i00th Congress has
come intn office more indebted
10 special smerest pokix 3l money
than zny other Congreas in the
inations histony

€l rnp.inm financing sysiem
“is lundamentally cormupt. Every
citrzen knows that. 5o does

every legmlator”

Aol woTtiean wp the
campaign laance sysiem has
brosd support . -

5.2, the Senavwnal Electhon
Campaen Act, would funda-
rentaily clean up the hnanong
ol Senale CUTPIpnS

The bl o already publacly
supporied by 49 Senators,
includmeg Senator Joseph Biden,
and by 65 diverse nanonal

rlmpmun m-ﬂﬁ
heart ol the demacralic

argaruzanons, including the
Amencan ALociauon ol
Persons, ihe Internduonal
Assocasuon of Chiels of Palice,
and the Nauonal Fa rmers
Orgafuzauon
More than |75 newipapers
(rovrm cyues and 1owns ACTORE
the country have edionalzed
.| -F Eiatt the cumeni Ca H‘:Nl'n
fimance system and called for
p.:ssa.i;t ais2 -
2 would create & cCampaign
fimancing system for senatonal
elecucns simalar to the one that ,

has wnril.nd tocleanup pr!':l-l-* ;
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by candidaus
Too much tme and energy s

~ e 10 rase pobiteal monev Too

much influence s exercised
through political money

The result!

The 100th Congress has
come o office more indeted
1o special interest politd sl money
than any other Congress in the
naton's history.

As The Waskinglon Post
wrote, the congresnional
campagn financing system
“is fundamentally cormupt Every
citizen knows that, So does
every leguslator”

A bill to clean op the
campaign linance 1ysiem has
broad v ppon .

5.2, the Senatonal Electon
Campagn Act, would funda-
mentally clean up the financing
of Senane ¢

The ball is already publicly
suppored by 49 Senators and

by &5 diverse nanonal organuza-

wons, including the Amencan
Association ol Retred Persona,
the Internatonal AssoCiauon
of Chiels of Palice. and the
Mavonal Farmers Orgamzanon

More than |75 newspapers
from eilies and 1wl SCroes
the country have editonalized
JR_JJ:I'I&I the Curreni c .lmp-u.tn
fimance svitern and called lor
passage ot 5 2

5 2 would create a campaign
financing system lor sendtonal
elecuons samalar 1o the one that
has worked to Clean up pres-
dentai elecuons. 5.2 would
reduce the influence of specaal

Because 5.7 has gained such
broad suppart, 4 mmority of
Senatory are planning o oy 0
ok the Senase fom voung on

wmm
0 ey the
mf:-'“_;m_- .
HM““I“’M‘ :
uhn--;dms-—--
needed.

serve 3 “fundamentally cormupr”
campaign finance system have
naplmmc:nmdmm:
process. It is

Senators repect the flibuster and
face up 1o their responsibilicy
to act on this vitally important
legislation.

THE SENATE'S INTESRITY
IS AT STAKE, WHAT WILL

e

. SEMATOR DURENBERGER w :

m-_-llﬂ-luulhnlhr to vou by the 280,000 members of Common Cawse i Hmaﬂ-aﬂh
TR | <5 mafLon r‘uarr srgiag passage of thu ewseniial integrty kgﬂllﬂil.




The 100th Congress has
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than Any other Congress in the
naton’s history.

As The I‘-Fd:humnﬁm
wroie, the congresnional
campaign financing system

PR
5.2, the Senanorial Elecnon
Campaign Act, would fundas
mentally clean up the inaoeing
ol Senate campagns
The bill is already publicly

by 49 Senators, inciud-

ing New England Senators john
Chalee (RI), Chnstopher Dodd

THE SENATE'S INTESRITY

IS AT STAKE. WHAT WILL
SENATORS COHEN HUMPHRE‘!
RUDMAN AND WEICKER DO?

This message o5 broweht to you by the 250 000 members of Common Cause in New Enpland and acrous the

, Edward Kennedy (MAD,
ahn Kerrv (MA), Patnck Leahy
(VT, Cearge Mitchell (ME),
Claiborne Pell (RI), and Roben
Sufford (VT). N is also supponed
by &5 diverse nanonal organiza-
tions, including the Amencan
Association of Retired Persons,
the Intermavonal Assocatnon ol
Chiefs of Pohce, and the National
Farmers Organszanon

More than (75 newspapers
from cities and 1owns aCross
the country have sduonalized

| agamst the current campagn

finance svstemn and called for
peisageof 5.2

5.2 would create a campaign
financing system focsenatonal
elecuons symlar to the one that
hias worked 1o ciean up press-

needed.

Obstrucuonist LACTICS 10 pre-
serve a “tundamentally cormupr
campaign finance system have
no place n our demotTatic
process. 1 essengpial that -
Senators [ace up 10 thesr respon-
sibulity 10 act on this vitally

Impomant

Wil Senators William Cohen -
IMEL Gordon Humphrey (NH),
Warren Rudman INH) and Loweil

Wescker (CT)

they block the Senate from acting

on reform?

#afion who are wrene passage of ths essennal integrty legulahon

— e L g P

Durmmulugluﬁd
liberty if we do not comrol

campaign expenditures”

Opponents plan (libaster
o iry to block reform.
Because 5 2 has ganed such
broad support, 2 minority of
Senatorm are planmng 1o try to
block the Senate from voting on
this histonic legislanon by
conducting a filibuster—endless
debate desnigned 10 keep the
Senate trom acung. Tobreaka
filibuster, ot just a majoncy but
the votes of 40 Senators are

szrwill’




Washington, D.C. 20510

The way our B
congressional campaigns are financed including Maine rs, have
is a national MEEE: The : edimﬁalglzed in fmﬁspg. And more
Washington Post has written, our con- { than 70 diverse national organizations
gressional campaign financing system ; representing millions of citizens have
1s “fundamentally corrupt. Every - joined in support of this legislation
citizen knows that. Sodoes every | which is essential to restoring honesty
legislator.” @ . ' and integrity in ent.
Yet, last year you voted seven - Senator m scandals

wimes to block the m clean. ,; 'inva}m roken [% In this case, the
' ’inETFEEﬁ!?@'E-&%bP—W‘*ﬂi [aWsdre the sCindal —and théy must

1

financed. You joine o) e I
Senate in'a ﬁlIEJustEl'_ ente .2 is once again before the
S.2, comprehensive reform legislation,’ Senate and, shortly, you will have
from even coming to a vote. - ~- | another opportunity to act on this

. "'~ 5.2 would clean ugcnng‘res- . urgently needed reform measure,
sional campaigns by establishing Won't you please stop backing
limits on campaign spending andon ' the filibuster that is protecting the
the use of personal wealth in Senate - current corru pt campaign financing
campaigns. And S.2 would putacap : system. Let the Senate acton S.2
on the overall amount of special p
interest PAC money a congressional i Sincerely,

candidate may accept. A '

Fifty-five Senators, including  *. ? o s~ é{ C‘?
Senator George Mitchell, are on record ¢ 7 * a T
in favor of acting on this bill. Some . Archibald Cox
270 newspapers across the country, * Chairman, Common Cause

: | o | @
Stop blocking
© % - :

campaign finance reform.

a -y ™
This PIFSSARE 18 Brosphl [ vou by the 2500 (L] e of Common Cause gormor the najion amd e Alarae ks grr
Lrgimy passawe of 3 2, csomnigl sndremiy legisiation, |

a minority of the - be changed
that prevented !~ : ',
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“Wor't you

please stop backin
the flibuster

that is protecting
the current
corrupt campaign
financing system”

=ANRCHIBALD
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The way our S J
ional campaigns are financed country, mc]udmﬁ Arizona newspa
IS a national scandal. As The Wash; mgton  have editorialized in favorof §.2, Ap
Post has written, our congressional more than 70 diverse national

organ:
o campaign financing system is “funda-  tions representing millions of citizen
0 mentaliy corrupt. Every citizen knows have joined in support ot this legislar
that. So does every legislator” which is essential to restoring hones-
3 Sy and integrity in government
- , |
Yet. last year you voted seven
( T - limes to block the Senate from cleanirz . Senata McCain most scandals
up the way 1ts campaigns are financed. invoive brokes laws. In *his case, the
bt 'tﬁ:::ra minonty of the Senate i1~ jaws are the s<andal —and they must
ARG s i v ﬁld:uster that f:re'-remed S.2, compre- be chan ed. .
hensive reform legislation. from even 5.2 is ozce again defore the
- Coming o a vote. Senate and, shertly, you =] have
5.2 would clean ug congres- another opportinity to a=t on this
— sional campaigns by establishing limirs urgently needed reform measure
A on campaign SFendl_ng and on the Won't yon please $°0p backing
< usé of personal weaith in Sengre the filibuster

, tha is protecting the cur-
“@mpaigns. And S.2 would put 1 cap JEnt corrupt cammaugn financing system
on the overall amount of speciai interest Letthe Senateagon §.2.  © -

C money a congressional candidate

may accent sincerely,
Fifty-five Serators, including - '[aé/ C:;zy
~——>>  Senator Denais DeConcini. are on -?:
record 1n favor of acting on this bill. Arciubald Cox
Scme 270 NEwspapers across the Cireirman, Commien Curese
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shortly vole on to end
the camed by

Money is at the core
of the scandal

Too much money is given to
Gmdldl.mm 'I:?':hlpa:ill interest

Too much money is spent
by candidates.

Too much time and energy is
used to raise political money. Too
much influence is exercised
through political money.

The result]

The 100th Congress has
come into office more indebred
to special interest political money
than any other Congress in the
nativa's history.

As The Waskington Post
wrote, the congressional
campaign financing system
“is fundamentally corrupt. Every
citizen knows that. So does

every legislator.”

A hill to dean up the
campaign (inance system has
broad support.

5.4, the 3enatonal Elecuon
Campaign Act, would funda-
mentally clean up the financing
of Senate campaigns.

The bill is already publscly
supporned by 49 Senators, includ
ing Senator Denmis DeConcim,
and by 65 diverse national

W i Wmﬁ

.. filibuster, not just a majority but

|
|

oreamzations, including the
Amencan Associatuon of Reured
Persons. the Internanonal
Assocuation of Chuels of Police.
and the Nanonal Farmers
Crgamization

Maore than 175 newspapers
from cities and towns across
the country have editoriabized
Against the Cufrent Camaolien
nance svstem and called (or
passage0rs 2

S 2 wouid create a campaign
financine system tor senatonal
elecuons sumslar to the one that
has worked to clean up pres:-

reduce the influence of special
interest PACs and put limits on

mewm!

Barry Goldwater, a supporter of
5.2, has said; “Unlimited
campaign spending eats at the
heart ol the democratic process...
Our nation s facing a crisis of
liberty if we do not control

campaign expenditures.”

Opponents plan filibaster
to iry 1o block reform.

Because 5.2 has gained such
broad suppor, a minority of
Senators are planning to try to
block the Senate from voring on
this histornc legislation by
conductine a filibu stet=endless

TTdusigned 10 keep the
Seénate from acung. To break a

the votes of 60 Senators are
needed,

Obstrucuonist tactics 1o pre-
serve a "fundamentally corrupt”
campaign finance system have
no place in our democratue
process. It is essenual that
Senators reject the filibuster and
face up to their responsibility
1o act on this vitally imporan
legislatain

Will Senator McCain block
the Senate from acung on ﬂ:fnnn;'
Will Senator McCain supports.2

THE SENATE'S INTEGRITY
15 AT STAKE, WHAT WLl
SEMTT@% &?ﬁaﬂ N DO?
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Williams B. Canfield, III, Legal Counsel
National Republican Ssnatorial Committee
425 Second Street, N.E.

¥ashington, D.C., 20002

Dear Mr. Canfield:

This letter acknowvledges receipt on July 27, 1990, of your
complaint alleging possible violations of the Federal Election
Campaign Act of 1971, as amended ("the Act®), by Coamon Cause.
The respondents will be notified of this complaint vithin five
days.

You will be notified as soon as the Federal Election
Coamission takes final action on your complaint. Should you
receive any additional information in this matter, please
forvard it to the O0ffice of the General Counsel. Such
information must be& sworn to in the same manner as the origlnll
comaplaint. We have numbered this matter NUR 3090. Please refer
to this number in all future correspondance. For your
information, ve have attached a brief description of the
Commission's pracudurqa for hnndling complaints.

If you have any questions, please contact Retha Dixon,
Docket Chief, at (202) 376-3110.

Sincerely,

Lavrence M. Noble
General Counsel

Lois G. iernnr

Associate General Counsel

Enclosure
Procedures
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July 31, 1990

Archibold Cox, Chairman
Common Cause

2030 M Btreest, E.W.
Washington, D.C. 20036

Dear Mr. Cox:

The Federal Election Commission received a complaint which
alleges that Common Cause may have violated the Federal Election
Campaign Act of 1971, as amended ("the Act"™). A copy of the
complaint i3 enclosed. We have numbered this matter NUR 3090.
Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate in
vriting that no action should be taken against Common Cause in
this matter. Please submit any factual or legal materials wvhich
you believe are relevant to the Commission's analysis of this
matter. Where appropriate, statements should be submitted under
oath. Your response, which should be addressed to the General
Counsel's Office, must be submitted vithin 15 days of receipt of
this letter. If no response is received within 15 days, the
Commission may take further action based on the available
information.

This matter vill remain confidential in accordance vith
2 U.S5.C. § 437g(a)(4)(B) and § 437g(a)(12)(A) unless you notify
the Commission in vriting that you vish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authoriging such counsel to receive any
notifications and other communications from the Commission.




guestions, please comtact Anne Welssenborn,
to this matter, at {202) 376-8200. For
‘have attached a brief description of the

33 for handling complaints.

Sincerely,

Lavrence M. Noble
General Counsel

K

Lois G. r
Associate General Counsel

Enclosures

1. Complaint

2. Procedures

3. Designation of Counsel Statement
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Anne Weissenborn LR
Office of General Counsel
Federal Election Commission
999 E Etr-t. N.¥W.
Washington, D.C. 20463

Re: MUR 3090
Dear Ms. Weissenborn:

Common Cause, the respondeant in NUR 3090, has
designated my partner Rogar M. Wittsn as its counsel in the
proceeding. The Statement of Designation of Counsel, signed by
Fred Wertheimer, president of Common Cause, is enclosed.

Mr. Witten is currently out of town on vacation.
Therefore, we would like to request a three week extension of the
deadline for submitting a response to the complaint in MUR 3090.
Common Cause received the Commission’s letter on August 2, 1990.
The original deadline would be Friday, August 17, and an
additional three weeks would move the deadline to Friday,
September 7.

If you have any questions, please call me at 663-6289.

Yours sincerely,

e i van

Carol F. Lee

Enclosure




2445 M Street, Hlui
Washington, D.C. 20037

TELEPWONE : 202/663~-6170

The above-named individual is hereby designated as my

counsel and is authorized to receive any notifications and other

communications from the Commission and to act on my behalf before

the Commission,

RESPONDENT'S NAME: Fred Wertheimer

i President, Common Causg

2031} 11 Et-l‘ HI-H-

21 040834079s

Washington, D.C. 200136

202/338-7906

202/833-1200
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20453
' August 13, 1990

r N. Witten Esguirce
mn Cutler ;ml Pickering
2445 N Street, N.W.

Attn: Carol F. Lee, Esguire

RE: NUR 3090
Common Cause

Dear Mr. Witten:

This is in response to the letter from Carol Lee dated
August 6, 1990, which we received on August 7, 1990,
requesting an extension of three weeks to respond to the
complaint in NUR 3090. After considering the circumstances
presented in your letter, I have granted the requested
extension. Accordingly, your response is due by the close of
business on September 7, 1990.

If you have any guestions, please contact Anne A.
Weissenborn, the attorney assigned to this matter, at (202)
376-8200.

Sincersly,

Lawrence M. Noble
General Counsel

el e i,
":::“( e -
: Lois G. 'Lerner
Assocliate General Counsel
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Lawrence M. Hoble, Iﬂ;.
Office of General Counsel

19 48
3

mf;m

999 E Btreet, N.W.
Washington, D.C. 20463

Federal Election commission WF -
ke ; a
*
Attention: Anne Weissenborn, Esg. 3

Re: MIR 3090
Dear Ms. Weissenborn:

On behalf of respondent Common Cause, we submit this
response to the frivolous complaint the National Republican
Senatorial Committee ("NRSC") filed against Common Cause. For
the reasons set forth below, no action should be taken against
Common Cause on the basis of the complaint, and it should be
summarily dismissed. See 2 U.S.C. § 437g(a)(1).

The NRSC complaint should be dismissed because the
Common Cause advertisements in question -- on their face and in
light of all the circumstances -- constitute pure issue advocacy,

not campaign expenditures. In these advertisements, Common Cause

lobbied legislators to amend the Federal Election Campaign Act.
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vay. Most of the Senators whom Common Cause lobbied are not
mfunmuum.n—umm'n-
advertisements to both Democratic and Republican legislators.
The Commission has previocusly dismissed similar complaints
against Common Cause (MUR 1723 (1984); MUR 2580 (1988)) and
should promptly do the same here.

Section 441b's prohibition on corporate expenditures is
inapplicable to issue advocacy. The definition of "expenditure"
is limited to payments made “for the purpose of influencing™ an
election for federal office. 2 U.8.C. § 431(9)(A). The
definition includes only statements that "'expressly advocate the
election or defeat of a clearly identified candidate, '™ but
excludes "mere discussion of public issues that by their nature
raise the names of certain politicians." Federal Election Comm'n
v. Massachusetts Citizens for Life, Inc., 479 U.S. 238, 248, 249
(1986) (gquoting Buckley v. Valeg, 424 U.S. 1, 80 (1976)).V

¥ See United States v. UAW-CIO, 352 U.S. 567, 589 (1957)
(prohibition on corporate and union expenditures applies only to
"use of corporation or union funds to influence the public at
large to vote for a particular candidate or a particular party")
(gquoted in Corporate Promotion of Voter Registration, A0 1980-20,
1 Fed. Elec. Camp. Fin. Guide (CCH) § 5487, at 10,551 (May 2,
1980)); Federal Election Comm'n v. Furgatch, 807 F.2d 857, 864
(9th Cir.), cert. denjed, 484 U.S. 850 (1987) (express advnclcy
(continued...)
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m-p advisory opinions recognize the nriﬂhi“
nmmmnduﬁ candidate-related corporate mﬁm,
vhich the statuts, prohibits, and non-partisan issue advocacy,
vhich the statuts permits.” In numerous eaforcement AR
proceedings, the Commission has dismissed complaints r-'-iliji
non-partisan issue advocacy by corporations, even vhen tha
corporate communications mentioned the names of politicians who
vers candidates for office.¥ Twvice before, the Commission has
dismissed, without finding reason to believe, complaints against
Common Cause wvhich, like this one, mistakenly charactesrized issue

¥V(...continued)

exists only vhen the communication presents an unambiguous
exhortation for the recipient to elect or d-taat a clearly
identified candidate);

Island Tax Reform Immediately Comm., 616 F.2d 45, 52 (24 Cir.
1980) .

¥ See, e.9., Corporate Promotion of Voter Registration,
AO 1980-20, 1 Fed. Elec. Camp. Fin. Guide (CCH) §q 5487, at 10,551
(May 2, 1980) (corporation does not violate § 441b(a) by
purchasing newspaper advertisement urging people to vote);

, AO 1987-7, 2 Fed. Elec.
Camp. Fin. Guide (CCH) § 5889, at 11,358 (Apr. 16, 1987) ("Given
that the purpose of these specific communications is to influence
candidates to agree with USDC's positions on the issues it
selects, and to enlist the assistance of the public in this
endeavor, the Commission believes that these specific materials .
reflect primarily a 'grass roots' lobbying or issue advocacy
effort").

¥ See, 2.9., MUR 1815 (1984) (Citizens for Constitutional
Concerns, Inc.); MUR 1805 (1984) (Gray Panthers Project Fund);
MUR 1807 (1984) (National Women's Political Caucus); MUR 1811
(1984) (The Disarm Education Fund); MUR 1814 (1984) (The
Wilderness Society); MUR 1804 (1984) (SANE, Inc.).
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M as mum Wm,l - Advisory Opinions
that tﬁ ‘WRSC complaint cites ulu-‘ﬁ ‘and 1985-14) are

Ilum different mmmﬂm comnittees whose
expenditures are wlulr partisan and election-oriented.

In light of these governing principles, the NRSC's
complaint plainly lacks merit. Common Cause is a non-partisan,
non-profit membership corporation. 8Since its inception, Common
Cause has had a policy of not engaging in partisan politics at
all. Accordingly, in its twenty-year history, Common Cause has
never sxpressly or impliedly advocated the election or defeat of
any candidate. Since its inception, it has lobbied for reform in
the Nation's campaign finance laws. Campaign finance reform has
been Common Cause's principal lobbying issue for two decades.

The advertisements that are the subject of the NRSC's
complaint were part of Common Cause's publicly announced,
national lobbying campaign to secure passage of campaign finance
reform legislation in the House and Senate.¥ The advertisements

were designed to encourage passage of pending bills and to

¥ See MUR 1723 (dismissed, Aug. 15, 1984); MUR 2580
(dismissed, June 14, 1988).

¥ See Press Release, Common Cause Begins Ad Campaign With
Full-page Ad in Washington Post Intensifving Call for Campaign

Finance Reform (June 14, 1990) (Attachment 1). See Press
Release,

(July 3, 1990) (™July 3 Press Release")
(Attachment 2).
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"anlist the l-Iiltllnl of the public* to achieve that I-GL'
Common Cause I‘lJ..'I.I.- during this pericd, in a nnntilINQ[ ;
lobbying effort on the Hill with respect to this 1-;1-1-&-. ﬂ:’_’
also sent mailings to members asking theam to write their Ia.'tll
representatives, and telephoned members to encourage tl-llt-
contact their representatives about the pending clnpliun.linnpnl-
legislation. Contrary to NRSC's bald accusation, Common Cause
did not coordinate the advertisements in question directly or
indirectly, in any way with any political party, candidate, or
public official.

In the advertisements, Common Cause lobbied on an issue
of public importance -- campaign finance reform. Not a word in
any of the challenged advertisements takes any position regarding
the election or defeat of any candidate. The advertisements do
not mention that the legislator addressed in the advertisement is
running for re-election or discuss upcoming candidate elections
in any way, directly or indirectly. Instead, each advertisement
unambiguously and directly urges the identified legislator to
vote for campaign finance reform. The typical advertisement
addressed to Senators said:

Senator [name]: In 1988 your vote helped kill
legislation to clean up the Senate's corrupt political

¥ See Distribution of Congressional Survey, AO 1987-7, 2
Fed. Elec. Camp. Fin. Guide (CCH) § 5889, at 11,358 (Apr. 16,
1987).
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system. 't vote to kill campaign finance reform
again now.

the typical advertisement addressed to Houss Membars

Representative [name]: You received [amount] from PACs
representing special interests during the past [number)
elections. Vote for major cuts in special-intarest PAC
contributions. Don't vote for the House Democrats'

fake campaign reform bill.¥

These advertisements make no statement on the
incumbent's merits as a candidate for re-election, nor do they
invite the reader to vote the legislator out of office.¥ While
some of the advertisements criticize past positions taken by
individual legislators, disagreement on the issues with a
legislator -- even one who is a candidate -- is not express

advocacy .

Thus, the plain language of the advertisements fully

refutes the NRSC's contentions. This is sufficient to warrant

v See Attachment 2.
¥ id.

¥ Cf. Federal Election Comm'n v. Furgatch, 807 F.2d at
864 ("[T)o be express advocacy under the Act, [speech] . . . when
read as a whole, and with limited reference to external events,
[must] be susceptible of no other reasonable interpretation but
as an exhortation to vote for or against a specific candidate®).

W Federal Election Comm'n v, National Org. for Women, 713
F. Supp. 428, 433-34 (D.D.C. 1989).
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not Iﬂllﬂhll to lnmli-nu- im- nltnlnn of any federal
mmmﬂm

The context, to the extent relevant, dashes any
argument that the 1990 advertisements were designed to influence
federal elections. Of the nine Senators whom Common Cause
lobbied in the 1990 advertisements, six are not even up for
reelection in 1990.% The Senate advertisements ran in late
June and early July. This timing directly corresponded to the
then current expectation that, in just a few wveeks, the Senate
would debate the Senate Election Ethics Act of 1990.% In fact,
the Senate did debate the bill within a month. The timing of the
advertisements also corresponded to the then current expectation
that the Senators would be home during the July 4th recess when
the advertisements were run. The advertisements were not,

however, close in time to the general elections, which were more

w Federal Election Comm'n v, Furgatch, 807 F.2d at 864
("context cannot supply a meaning that is incompatible with, or
simply unrelated to, the clear impact of the words").

‘W These were Senators Chafee, D'Amato, Durenberger,
Jeffords, McCain, and Shelby. Congressional Yellow Book (Summer
ed. 1990). Senators Durenberger, Jeffords, and Chafee are not up
for reelection until 1994. 4.

w July 3 Press Release (Attachment 2).
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relevant slection in light of the NRSC's claim of partisan
politics.)

In recommanding dismissal of a complaint against Common
Cause in NUR 2580 concerning an advertisemsnt that had lobbied
Senator Dole weaks before a Presidential primary on 8. 2, the
FEC's Ganeral Counsel reasoned in terms directly applicable to
this very similar case. The General Counsel first noted that

The advertisement was by no means an isolated

effort by Common Cause to lobby on behalf of

S§2. Several months earlier,

Quarterly reported that Common Cause had

launched an all-out campaign on behalf of the

proposed legislation.W¥
The Report then referenced Common Cause's "'multifaceted lobbying
drive.'"¥ The Report pointed to Common Cause's advertising
campaign and its advertisements in South Dakota, Minnesota,
Delaware, Arizona, and Massachusetts lobbying a number of
Senators. The Report went on to say

In the context of this campaign, the

advertisement appears to be another in a

series of efforts to lobby Senators to
support S2.W

¥ First General Counsel's Report, MUR 2580, at 6 (May 24,
1988) .

¥ Id. (quoting Gaunt, Common Cause's Lobbving War on
Pacs, 45 Cong. Q. 1258 (1987)).

1 Id. at 7.




inally, the Report stated:

[(T]he newspaper [Tha Washington Post] is a
logical choice in which to advertise in orde
to lobby Members of Congress. The fact -
the advertisement ran on January 25, 1988, is
especially significant, becauses the 100th
Congress convened on that date to begin its
second session. The legislation in which
Common Cause is interested, 52, would be on
the agenda during that session. It wvas
-nt1r¢1¥ logical for Common Cause, in pursuit
of its lssue-oriented activities, to react teo
the return to Washington of Members of
Congress by running an ad in the Wa

Post urging the end of the filibuster and
passage of 82.7

That reasoning was correct and applies just as forcefully hers.

The context, to the extent relevant, alsc refutes the
NRSC's arqument that the 1990 advertisements were partisan. Of
the three Senators who are running for reelection in 1990, cne

was a Democrat (Heflin) and two were Republicans (Pressler and

w
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Hatfield). All told, Common Cause's 1990 advertisements lobbied

twventy-two members of the Senate and House; fifteen were

9

Democrats, and only seven were Rapuhlicanu.“ Moreover, the

1990 advertisements prominently mentioned in an implicitly

Id. at 9-10.

See July 3 Press Release (Attachment 2).




critical way the ss-called "Kesting Five® Senators, four of whom
' As the FEC has already recognised in NUR 2560, the 1987
and 1988 Common Cause advertisements mentioned in the NRSC
complaint, 1ike the 1990 advertisements, were grass-roots issue
advocacy, not express advocacy of the election or defeat of any
candidats. Those advertisements discussed the issue of campaign
finance reform, and their context refutes any argument that they
vere alection-oriented. The 1987 advertisemeants were not even
run in an election year. The 1988 advertisements, addressed to
specific Senators, were published in late January and early
February 1988. Soon thereafter, in late February 1988, the
Senate debated §. 2. Of the seven Senators whom Common Cause

lobbied through newspaper advertisements in the winter of 1988,
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only one was up for reelection in November of that year.® The

9]

General Counsel's Report in MUR 2580 concluded that the

advertisements were part of a continuing "series of efforts to

7

lobby Senators to support" campaign finance legislation.®

¥ See "Common Cause right on target,” The Winter Haven
News Chief, Winter Haven, Fla. (July 16, 1990); "Uncommon
Complaint,”™ The Birmingham News, Birmingham, Alabama (July 16,
1990) (both in Attachment 3).

L The seven were Senators Cohen, Dole, McCain, Pressler,
Roth, Simpson, and Specter. Only Senator Roth was up for
reelection. At that time, Senator Dole was running for the
Republican nomination for President.

w See First General Counsel's Report, MUR 2580, at 7
(May 24, 1988).
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advertisements challenged in the NRSC complaint did not
constitute "expénditures” prohibited by 2 U.8.C. § 441b. Common
Cause was not lI.FIIII to report such payssnts either as

" independent .uﬁihditur-- or as "contributions,® 2 U.S.C. § 434,
or to register as a "political committee™ pursuant to 2 U.S8.C. .
§§ 431(4)(A) and 433. For the same reason, Common Cause was not
required to include in the advertisement any disclaimer pursuant
to 2 U.S.C. § 441d4(a)(3).

CONCLUSION

For these reasons, NRSC's complaint should be summarily
dismissed.

Respectfully submitted,

O oyt

Roger M, Witten

Carcl F. Leaa

Steven E. Gordon
Wilmer, Cutler & Pickering
2445 M Street, N.W.
Ha-hinqtan, D.C. 20037-1420
(202) 663-6000

Counsel for Common Cause

September 7, 1990
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COMMON CAUSE BEGINS AD CAMPATGN VITH FULL-PAGE AD IN THE NASHINGTION ROST
INTERSIFYING CALL FOR CAMPAIGN FINANCE REVORM:
*S4L INTERESTS GAVE MEMBERS OF CONGRESS MILLIONS.
TAXPATERS VERE RIPPED OFF FOR BILLIONS ...
AND CONGRESS HAS DONE NOTHING."

A full-page advertisement placed today in Tha Hashington Poat by Common
Cause asserts that Mambers of Congress have dons "nothing to changs the corrupt
pﬁltttn.l system" that allowed the S&L crisis to hlpﬂlﬂ..

The ad states that savings-and-loan interests gave Mesbers of Congress mil-
lions in campaign contributions, while taxpayers will pay billions of dollars in
additional taxes for the S&L bailout.

The ad is part of a larger nationwide Common Cause grassroots lobbying and
media campaign to win passage of real campaign finance reform this year. The ad
vill next appear on the op-ed page of Tha Naw York Iimes on Sunday, June 17.

*Millions of American taxpayers who had nothing to do with causing the S&L
catastrophe will have to pay billions of dollars to pay for other people’s mis-
takes.” according to Common Cause President Fred Wertheimer. “Members of Con-
gress have handed every American taxpayer a 52,500 bill to clean up this mess,
but have done nothing to demonstrate to the American peopls that one of the most
important lessons of this taxpayer fiasco has been learmed: the corrupt campaign
finance system must be reformed.*

The ad notes, "It would be unconsclonable -- an insult to every American

taxpayesr -- for Members of Congress to end this session wicthout enacting real

campaign finance reform."
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The od states that, "When it cemss to the S&L crisis and high-flying fn-
flusnce money, the 'Ksating Five' scandal is the ultimate ssoking gum. '

*But Charles Keating wasn't the only one in the S&L industry who made
campaign contributions te influence government actions on savings and losan mat-
tars. SEL exscutives and PACs used millions of dollars in campaign comtributions
to play the political influsnce-money game in Congress throughout the 1980 --
and 1t’s still being played.”

According to published reports, Lincoln Savings and Loan owner Charles H.
Keating Jr. arranged for more than §1 million in political contributions and
financial benafits to Semators Alan Cranston (D-CA), Dennis DeConcini (D-AZ),
John Glemn (D-OH), John McCain (R-AZ), and Don Riegle (D-MI) -- five Senators whe
intervensd on his behalf with S&L regulators.

When asked sbout the purposa of his campaign contributions, Keating said:
*One quastion, among the many raised in recent weeks, had to do with whether my
financial support in any way influsnced several political figures to taks up my
cause. I want to say in the most forceful way I can: I certainly hope so.*

The Common Cause ad concludes with the message: "Members of Congress: You
handed every taxpayer a $2,500 bill to clean up the S&L scandal. Don't go home
without cleaning up your own money scandal.”

A copy of the ad is attached.
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S&L INTERESTS GA
MEMBERS OF CONGRE
MILLIONS.
TAXPAYERS WERE RIPPED
OFF I’ORA?.IIISI.IONS...

CONGRESS HAS DONE
NOTHING.

S&L execurtives and PACs used mil-
THE CORRUPT lions of dollars in campaign contribu-

SYSTEM THAT LET IT tions to play the political influence-
HAPPEN. money game in Congress throughout
the 1980s—and it's

still being played.

It would be uncon-
scionable—an insult

to every American

NOTHING TO CHANGE
POLITICAL

When it comes to the S&L crisis and
high-flying influence money, the ¢~
“Kearting Five" scandal is the ulumate
smoking gun.

But Charles Keating wasn't the c::
only one in the S&L industry who ~
made campaign contnibutions to
influence government actions

on savings and loan matters.

taxpayer—for
Members of Congress

to end this session
without enacting real
_ campaign finance reform .

o
MB OI’C%ESS
Il i - sy g
deaning vp your own money s<andal.

e vk 57 500 o ey " 20w For e 5300 ko S it Thet'y
57 500 bom you ong svery "oz i vour ol g e 5,500 ellon eemam moy el o
&% 3500 hellon e 1 ¢ Mrough

This message s brought 1o you by the 780,000 members of Commen (ovsa, 2030 M Sireet, MW, Weshingson, 0.C. 20036 (207) §33-1208.
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IREDIATE ; Jane Mentzinger

Tuesday, July 3, 1990 : Jackis G. Howell
Colleen O'Day

COMMON CAUSE CONDUCTS MAJOR MEDIA CAMPAIGN DURING JULY ATH RECESS 70

Common Cause is conducting a major media campaign during the Fourth of July
recess week, using newspaper and radio ads to lobby Members of Congress to pass
real campaign finance reform legislation before the congressional session ends
this year.

The newspaper ads and 60-second radio spots that will run in selected
states and congressional districts are aimed at lobbying specific Senators and
Representatives to vote for real campaign finance reform. (See attached list of
states and congressiomal districts whare the advertisements will run.)

A June 30 editorial in The Hew York Ilmes, entitled “"Congress Goes Home,
Still for Sale," stated that, "This is supposed to be the year that Congress
cleans up the way its election campalgns are financed. Yet the members are head-
ing home for the Independence Day recess having so far failed. They remain
tainted by their reliance on contributions from special interests."™ (A copy of
The New York Iimes editorial is attached.)

In the Senate, the newspaper ads are focused on eight Senators -- six Re-
publicans and two Democrats. The Senate is expected to consider campaign finance
reform legislation when it returns from the July &4 recess.

In the House of Representatives, the ads are focused on 13 Democratic Mem-
bers, representing a cross section of House Democrats. The House is expected
during the month of July to consider campaign finance reform legislation intro-

duced by Representative Al Swift (D-WA) which Common Cause views as fundamentally
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flaved and not real reform. "The Houss Democratic campaign finance proposal ﬁi‘
only would fail to curb the flow of PAC money to the House, but it would ll“

leave room for tens of millions of dollars in addicional PAC contributions,” Com-
mon Cause President Fred Wertheimer said.

In the Senats, the Common Cause newspaper ads are primarily focused on
Senators who helped kill campaign reform in the last Congress by supporting a
Republican-led filibuster that blocked Senate action on the issue, including
four Republicans -- Senators David Durenberger (MN), Mark Hscfield (OR), Johm
McCain (AZ) and Larry Pressler (SD) -- and the two Democratic Senators who sup-
ported the filibuster -- Senators Howell Heflin (AL) and Richard Shelby (AL).

(A Common Cause ad focusing on a fifrth Republican who supported the filibuscer,
Senator Alfonse D'Amato (NY), appeared in the June 26 edition of The New York
Ilaes.)

The Common Cause newspaper ads are headlined, "S&L interests gave Members
of Congress millions. Taxpayers were ripped off for billionms ... and Congress
has done nothing ... Nothing to change the corrupt political system that let it
happen.® The ads include the individual Senator's name and state, "In 1988 your
vote helped kill legislacion to clean up the Senate’'s corrupt political system.
Don't wvote to kill campaign finance reform again now." (A copy of a sample
Senacte ad is attached.)

Common Cause ads are appearing in two additional states involving Senate
Republicans. In Rhode Island, where Republican Senator John Chafee wvoted to end
the filibuster in the last Congress, the Common Cause ad states, "Don’t abandon
your good-government posiction. Don't vote to kill campaign finance reform now."

In Vermont, where former Republican Senator Rebert Stafford voted in the

last Congress to end the filibuster, the Common Cause ad addresses freshman Re-

publican Senator James Jeffords and states, "Don’t abandon this good-government
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position. Domn’t vots to kill caspaign finance reform.”
Each House ad liscs the total amount of political action committes (PAC)

money received during the Member’'s recent slectlons and urges the Democratic Rep-
tesentative to "Vote for major cuts in speclal-interest PAC contributions. Den‘'c
vote for the House Democrats’ fake campaign reform bill." (A copy of a sample
House ad is attached.)

The newvspapsr ads are directed at lobbying the following Houss Demeocrats:
Representatives Doug Barnard (GA), Bob Carr (MI), Norman Dicks (WA), Richard
Durbin (IL), Marcy Kaptur (OH), Thomas McMillen (MD), Michasl McNulty (NY),
Stephen Neal (NC), Bill Sarpalius (TX), Louise Slaughter (NY), Lawvrence
Smith (FL), Robert Torricelli (NJ) and Ron Wyden (OR).

The Common Cause radlo spot, which will run in some of these states and
congressional districts, states, "Vhen Congress hands us the bill for the worsc
financial scandal in American history and does nothing to change the corrupt
policical system that let it happen, that's an insult to every taxpayer."

"So here's a message to every Member of Congress: You've handed me -- and
every other taxpayer in my family -- a $2,500 cax bill to clean up the S&L money
scandal. So don't come home from Washington without cleaning up your own money
scandal Ffirst," according to the Common Cause radlo spot. (A copy of the full
radio spot script is attached.)

According to Common Cause, comprehensive campaign finance reform must in-
clude provisions te:

o Limict overall campalgn spending;

o Dramatically reduce the role of speclal-interest PAC contributions;

o Provide alternative campaign funds for congressional candidates; and

o Shut down the soft money system that (s bringing huge, "fat cat®
campaign contributions back into federal campalgns.

] L] L



Alabama 83,
Howell Heflin (D)
Richard Shelby (D)

Acizona

John McCain (R)
Minnesota

David Durenberger (R)
New York

Alfonse D’Amato (R)

Qregon
Mark Hatfield (R)

Rhode Island

John Chafee (R)
South Dakota
Larry Pressler (R)

Yermont
James Jeffords (R)
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Florida
Lawrence Smith (D/CD-16)

Georgia

Doug Barnard (D/CD-10)
Illinois

Richard Durbin (D/CD=20)
Maryland

Thomas McMillen (D/CD-4)

Michigan
Bob Carr (D/CD=6)

New Jersey
Robert Torricelli (D/CD=-9)




Bill sarpalius (D/CD-13)
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Hashington
Norman Dicks (D/CD-6)
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The New York Times, 6/30/90

Congress Goes Home, Still for Sale

This is supposed (o be the year that Congress
cleans up the way its slection campaigns are fi-
nanced. Yet the members are heading home lor the
Independence Day recess having so lar failed. They
remam tainted by their reliance on coniributions
from special inlerests.

The taint s plainer than ever. Witness the em-
barrassment of the [ive Senators who helped
Charies Kealing the savings and loan operator,
fend off regulators after he gave them thousands of
dollars in campaign contributions. Yel the Keating
Five were hardly alone, A new study by Common
Cause, the publlic affairs lobby, delineates how sav-
ings and loan interests coninbuted more than
$11 million to Congressional candidates and the
political parties in the 1580's.

The Senate 15 stalling. It has yet o renounce
honorarums, the speaking fees banned by the
House last year. And it has yet to {ashion a biparti-
san compromise on campaign financing. Once-
promising talks have broken down, mainly over the
insue of spending limits.

The Senate minority leader, Robert Dole,
blames the Democrats. But Mr. Dole virtually or-
dained a stalemate by delegaling the negotiations o
Senator Mitch McConnell of Kentucky, the intransl-
gent filibusterer who helped kill senssble reform in
the last The Senste majority lesder,

Mitchell, has sponsored a promising reform
plan. But he has been strangely unwilling o fight for
it by bringing it to the floor for debate and recorded
voles.

Democrais in the House, meanwhile, seem -
terested only in preserving their majority. Months
ago, the Republican minority leader, Robert Michel, |
expressed a willingness (o resolve the spending
limits issue as part of a ive overhaul
But Speaker Thomas Foley failed to seize that offer.
Instead, Mr. Foley's point man on the issue, Repre-
sentative Al Swift of Washingtlon, is circulating a
proposal that would raufy the worst aspects of the
current system.

That's no way for Congress to celebrate democ-
racy, not on July 4, not any Lime.



S&L INTERESTS GA“
MEMBERS OF CONGIIH
MILLIONS.
TAXPAYERS WERE RIPPED
OFF FOR BILLIONS...
AND
CONGRESS HAS DONE
NOTHING.

NOTHING TO CHANGE play the political influence-money game
THE CORRUPT POLITICAL in Congress throughout the 1980s—
SYSTEM

THAT LET IT and it's still being played.

HAPPEN. Members ot Congress handed every
When it comes to the S&L crisis and taxpaver a 32,500 bill to clean up the
high-flving influence monev, the i $300 billion
“Keating Five” scandal is the ulumarte E;' S&L scandal.

smoking gun. gp— v -
s 3 It would be

Bur Charles Kearting wasn't the onlv J* : unconscionable—
one in the S&L industry who made r. v an insult to every
campaign contributions to intlu- i e, ¥ Amencan taxpaver—
ence government ACtIONS N <avings LAY TRE tor Members of
and loan marters ' Congress to end thus

session without
S&L executives and FAC- used : . ¢nacting real
millions of dullars = campaign reform o
In campaign ¢on- ' . - clean up their own
tributions to o M. money scandal.

In 1988 your vote helped kill legislation to dean vp
Senate’s corrupt political system.
Doa’t vote to kill campaign finance reform again now.

Thit memsege « brougi to you by the 180,000 members of Commen (oue, 2030 M Siresl, WW, Woshingten, 0.C 20034 (207) £33- 1200




S&L INTERESTS
MEMBERS OF CON
MILLIONS.
TAXPAYERS WERE RIPPED
OFF FOR BILLIONS...
AND
CONGRESS HAS DONE
NOTHING.

NOTHING TO CHANGE play the political influence-money game
THE CORRUPT POLITICAL in Congress throughout the 1980s—

SYSTEM THAT LET IT and it's still being played.
NAPPEN.

Members ot Congress handed every
When it comes to the S&L crisis and taxpaver a 52,500 bill to clean up the
high-flying influence monev, the 5 $300 billion
“Keating Five” scandal is the ultumare 14 S&L scandal.
smoking gun. ,.—E"}' v

y It would be
But Charles Keating wasn't the onlv ' unconscionable—
one in the S&L industry who made an insult 1o every
campaign contributions to intlu- oM. ¥ American taxpayer—
€nce gOVEImment actions On savings R, for Members of
and loan matters. i/ rH Congress to end this

f (R session without
S&L execurives and PACs used af - enacting real
millions of dollars = s ) : campaign reform to
in campaign con- .,-f‘t""’” e\ e clean up their own
tributions to £/ ' e money scandal.

- =

REPRESENTATIVE CARR:

You received $1 million from PACs representing imterests during
terest

the past three elections. Vote for major cuts in spedcial-in
PAC contributions. Don’t vete for the House Democrats’

fake campaign reform bill.
This memage is brought i you by the 280,000 members of Commen (owse, 2030 M Sirest, NW, Weshinglen, 0. 20034 (207) £33-1200,
— —— —_—
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YOUR PERSONAL TAX BILL FOR THE SAVINGS AND LOAN SCANDAL IS
2500 DOLLARS. ; ;

YOU AND TAXPAYER WILL PAY 2500 DOLLARS IN ADDED TAXES BECAUSE
OF THE 100 BILLION DOLLAR S&L MESS.

AND WHAT’S CONGRESS DONE ABOUT IT?

THEY HAVEN'T EVEN CHANGED THE CORRUPT POLITICAL SYSTEM THAT
LET IT HAPPEN.

CHARLES KEATING PROVIDED MORE THAN ONE MILLION DOLLARS TO BUY THE
INFLUENCE OF FIVE SENATORS.

AND CONGRESS DOES HNOTHING.

WHEN CONGRESS HANDS US THE BILL FOR THE WORST FINANCIAL SCANDAL IN
AMERICAN HISTORY ... AND DOES NOTHING TO CHANGE THE CORRUPT

SYSTEM THAT LET IT HAPPEN ... THAT'’S AN INSULT TO EVERY
TAXPAYER.

SO HERE'S A MESSAGE TO EVERY MEMBER OF CONGRESS:
"YOU’VE HANDED ME -- AND EVERY OTHER TAXPAYER IN MY FAMILY -- A
2500 DOLLAR TAX BILL TO CLEAN UP THE S&L MONEY SCANDAL. SO DON’T

COME HOME FROM WASHINGTON WITHOUT CLEANING UP YOUR OWN MONEY
SCANDAL FIRST."

Brought to you by the 280,000 members of Common Cause.
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The H:lnt._nr Haven

Common Cause
right on target
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industry, House Democratic ll-
sponded in & way that can only be onlled

sall-garving.
The normally cool-headed Houss
r Thomas S. Foley, D-Wash., lad
the charge by denouncing the ad cam-
paign as “scurrilous” and one that “‘uses
tactics of innuendo and Inference that are
typical of the worst elements of campaign

Rep. Beryl Anthony Jr., D-Ark., chalr-
man of the Democratic Congressional
Campaign Committee, accused the ad
sponsors of ‘‘sleazeball politics,” while
Rep. Richard J. Durbin, D-Ill., called the
ad campaign “irrelevant.”

Scurrilous? Sleary? Irrelevant? Who are
these Democrats talking about — Rapubli-
cans?

Hardly. The sponsors of the biting ad
campalgn are anything but conssrvative
Republicans. Rather, they are the direc-
tors of Common Cause, the national citi-
zens’ loboe wnich for two decadss has
been at the forefront of spurring sthics
and campalgn reform in Congress.

The advertisements
that have so disturbed
House Democrats are of-
fensive to them only be-
cause the ads reveal the
untoeld story behind the
nation's savings and
loan scandal, a scandal
that threatens to take up
to $800 billion out of
American taxpayers’
pockets.

Each ad listed the amount of PAC
received by the individual lawmalkes
cent years.

*$&L interssts gave mambaers of Con-
gress millions,’’ the ads said. *
wars ripped off for hullcnl . and
gress has done nothing."'

Following the expected counterattack
from Democrats, Common Causs Presi-
dant Fred Werthelmer defended the cam-
paign by saying it was designed to In-

creass public upon the majority

preasurs
party in Congress Lo toughen a proposed
campaign finance bill. Currently, that bill
contains no aggregate limit on the amount
of PAC funds members of Congress may
accept.

““We belleve It is essential to pass real
campalgn reform,’’ Werthelmer sald. ““We
are talking about cleaning up a corrupt
system, a system that helped the S&L

To show that the ad campaign was not
meant to be partisan, Wertheimer pointed
to another Common Cause campaign tar-
geting seven Republicans and two Demo-
crats In the Senate.

Many members of Congress would like
to blame the entire S&L debacle on ths
Republican administrations of Ronald
Reagan and George Bush, but, in reality,
the whole sorry episode was of bipartisan
origin. At the samée time that many of ths
nation's leading S&Ls were going under,
thelir political action committees were
pumping milllons of dollars into the cam-
palgn coffers of influential senators and
representatives in Congress.

What the S&Ls bought with those contri-
butions was freedom from regulation and
investigation. The most notorious example
of influence-buying invalved the so-called
“Keating Five,'" a group of five senators
who received millions of dollars from 3&L
mogul Charles Keating and In return put
pressure on the government not to investi-
gate him. The fallure to probe Keating
will cost the taxpayers £2 billlon.

By pointing out such cory connections
between members of Congress and the
3&L Industry. Common Cause has done
this country a great service.
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It's “scurrilovs.” said House Speaker

S. Foley, D-Wash. “Sleaxy,”
Rep. Richard J. Durbia, D-IIL
Beryl Anthony Jr., D-Ark.,
further: “Sleazeball politics!”

were nol reacting

growing sa and loan scandal

weren't bout higher taxes

or Americans, ei And heck, they

weren't upset about over-

their free-mailing budget this
by almost 100 percent.

What's all the
ruckus about?

The Democrats
are miffed at Com-
mon Cause, Lt
Washungton citizen's
lobby.

Common Cause
has been running an
advertising cam-
paign promoting
campaign finance
reform and linking
House members’
receipt of political
action commitlee
contributions to the
Skl mess.

The Common Cause ads are tough,
sure, and have been running in newspa-
m in each congressman's district.

especially hurts.

But instead of attacking Common
Cause and its president, Fred Werth-
eimer, maybe the House members
should take a serious look at themselves,
their own campaign practices and a
sorry state of affairs that allows them Lo
take gobs of PAC money one day, then
vole on an issue that involves that spe-
cial interest the nexl.
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It's a fact that
SLL interests have
given millions of

W dollars to
g sional clmF

It's a fact the
S&L catastrophe
will wind up costing
taxpayers billlons
and billions. And it's
a fact that the
House and Senate
both have resisted tough campaign
finance reform.

But then consider that current House
members received dlmost $90 million in
PAC money during the last election
cycle alone, and it's easy to see why
they're addicted to PAC money.

Serious limits on PAC contributions
are needed. if pot the outright elimina-
tion of PAC money altogether.

House members should stop whining
about Common Cause and think abowt
that
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1. GENERATION OF
This matter was generated by a complaint filed by the
National Republican Senatorial Committee ("NRSC") against
Common Cause. Attachment 1. The NRSC alleges that Common
Cause, a tax-exempt corporation, paid for full page newspaper
advertisements which appeared in June 1987, February 1988 and
July 1990 advocating the defeat of certain incumbent
Republican Senators who disagqreed with Common Cause’'s policy
position regarding taxpayer financing of congressional
election campaigns. According to the NRSC complaint, these
advertisements (and related efforts) were specifically

directed against incumbent Republican Senators

01 O S Ul
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David Durenberger, Mark Hetfield, Larry Pressler, Willism
Roth m"mn Weicker. In other ads, Common Cause
allegedly supperted incusbent Democratic Senators Dennis
DeConcini, Edward Kennedy and George Mitchell. All of these
Senators were uwp for re-election in 1988 or 1990.

In the WRSC's view, these idvirttnilintl represent
corporate expenditures in connection with a federal electien,
thus violating 2 U.8.C. § 441b. NRSC further contends that
Common Cause failed to report these advertisements either as
independent expenditures under 2 U.8.C. § 434(c), or
conversely, as in-kind contributions to Democratic
candidates. BSee 2 U.5.C. § 434(b). Wwhile no dollar amounts
were given, the complaint alleges that "substantial amounts®
were expended. Attachment 1 at 8. NRSC also argues that
Common Cause violated 2 U.5.C. § 441d by neglecting to attach
a proper statement to the advertisements disclosing whether
they were authorized by any candidate or committee. Finally,
the NRSC maintains that Common Cause violated 2 U.5.C. §§ 433
and 434 generally by knowingly and willfully failing to
register and report as a political committee, thereby hiding
the source of its funding (which the complaint asserts
includes funds impermissible under 2 U.S.C. §§ 441b, 44lc,
44le and 441f) and the extent of its own involvement in
federal elections. The Complaint contends that Common Cause
has thus acted in a manner inconsistent with its own public
position regarding disclosure of "soft money." After being

granted an extension of time to reply, Common Cause responded
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through counsel. Attachment 2.

Although this matter presentz a close question, the
Office of General Counsel believes that Common Cause’s ads do
not cross the line from issue advocacy to campaign related
activity. For the reasons discussed below, this Office
therefore recommends that the Commission find mo ressen to
believe that Common Cause violated the Act.

I1. FACYUAL AND LEGAL ANALYSIS

A. Facts

Common Cause is a corporation organized under the laws
of the District of Columbia. During the past three years,
Common Cause has supported the passage of campaign finance
reform legislation then pending in Congress through print
advertisements, radio and television advertising, and direct
mail efforts.

The newspaper advertisements in gquestion ram in June
1987, February 1988 and July 1990. Although the challenged
advertisements varied in language and format depending
largely upon the publication date, each one discussed the
position of incumbent U.S. Senators on §.2 and 5.137, Common
Cause sponsored legislation which would have implemented
taxpayer financing of congressional election campaigns, as
well as spending limits for congressional races.

Some ads mentioned only one Senator by name. Others
mentioned two or more Senators. In some instances,
individual ads listed Senators who supported, as well as

others, who opposed 5.2 and 5.137. All of the ads in dispute
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were published in the home state n-nnpti of _ﬁl"l‘.ﬁ_ﬂtlﬂﬂ
incumbent Senators. See Attachment 2 at 7. lnnh ad closed
with the statement "[t)his ad was brought te you by the
280,000 members of Common Cause" and listed the
organisation’s Washington D.C. mailing address. The various
advertising campaigns are delineated on the attached chart
(Attachment 3) and discussed in turn below. Individual
copies of many of the ads are also attached.
Attachments 4-14.

1. 1987 Advertisements

In 1987, Common Cause conducted a "media blits"
concerning the campaign finance issue. See Gaunt, Common
Cause’s Lobbying War on PACs, 45 CONG. Q. 1258. 1In this
regard, Common Cause placed full page advertisements in
newspapers published in Arizona, Delaware, Massachusetts,
Minnesota and South Dakota on June 7, 1987. Eg.l These
advertisements were substantially identical in that all of
the ads prominently mentioned incumbent Republican Senators
by name and contained nearly identical text regarding 5.2,
the proposed Senatorial Election Campaign Act.

In the simplest advertisement, a banner headline stated
"Senator Durenberger is about to vote on whether to end a
national scandal."” Attachment 4. The ad then went on to
discuss the present "fundamentally corrupt” campaign finance

system and the purported need for reform, stating that many

: In its complaint, NRSC has cited only four of the five
June 1987 advertisements.
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other Senators alteady supported campaign reform. After

mentioning that the opponents of 5.2 planned a filibuster to

prevent a vote on 8.2, the advertisement championed breaking

the filibuster and allowing the Senate to vote on the merits

of the proposed legislation. The advertisement then closed
with another banner headline at the bottom of the page

stating "The Senate’s integrity is at stake. Wwhat will

Senator Durenberger do?" Attachment 4. This particular ad

was published in Minnesota where Senator Durenberger faced

re-election in 1988, over one year later.
Ads mentioning Republican Senators John McCain and
William Roth in the same fashion were published in their home
states of Arizona and Delaware. Attachments 5 and 6,
respectively. Unlike the Durenberger ad, however, the text
of these ads specifically listed the other incumbent Senators

from those states, Democratic Senators Dennis DeConcini and

U403403209

Joseph Biden, as already supportive of campaign finance

reform. Yet, none of the named Senators were running against

each other and, indeed, none of their elections would occur

until more than one year after these ads appeared.

Republican Senator Roth and Democratic Senator DeConcini were

up for re-election in 1988; Senators McCain and Biden were

not up again until 1992 and 1990, respectively.

An additional Common Cause ad mentioned New England

Republican Senators Cohen, Humphrey, Rudman and Weicker.

Attachment 7. The text of these full page newspaper

advertisements also referred to New England Senators John
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Chafee, Christopher Dodd, Edward Kennedy, John Il:rr.'Iﬁtrlit'.
Leahy, George Mitchell, Claiborne Pell and Robert Btafford,
all Democrats (except Benators Chafee and Stafford), ams
already supportive of campaign finance reform. This ad was
published in Massachusetts where identified Democratic
Senator Rennedy sought re-election in 1988, the following
year. Likewise, Senator Weicker also sought re-election
(unsuccessfully) in 1988, but it is unknown whether the
advertisement was published in Connecticut. All other named
Senators were not up for re-election until 1990 or 1992.
Again, none of the named Senators were running against
each other,

2 1988 Advertisements

In the winter of 1988, Common Cause prepared and placed
additional full page newspaper advertisements which mentioned
seven individual incumbent Senators.

The three ads challenged herein were each published on
February 11, 1988 and were substantially identical.
Attachments 8-10. All of the ads were in letter form,
addressed to Republican Senators Cohen, McCain and Roth,
respectively, and signed by Archibald Cox, Chairman of Common
Cause. These ads appeared in newspapers in the Senators’
home states of Maine, Arizona and Delaware, respectively.

All of the ads discussed the identified Republican Senators’

opposition to campaign finance reform and criticized the
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Senator for joining the filibuster pr-vintini voting on 8.2.
The headline of each ad stated, in large beld type:

Senator [Name] . . . Won't you please

stop backing the filibuster at is

grnttetinq the current corrupt campaign
inancing system.

See Attachments 8-10. The text of the three ads in guestion
included the following:

The way our congressional campaigns
are financed is a national scandal. As
The Washington Post has written, our
congressional campaign financing system
is "fundamentally corrupt. Every citizen
knows that. 8o does every legislator.”

Yet last year you voted seven times
to block the Senate from cleaning up the
way its campaigns are financed. You
joined a minority of the Senate in a
filibuster that prevented 5.2,
comprehensive reform legislation, from
even coming to a vote.

§.2 is once again before the Senate
and, shortly, you will have another
opportunity to act on this urgently
needed reform measure.

Won't you please stop backing the
filibuster that is protecting the current
corrupt campaign financing system. Let
the Senate act on §5.2.

See Attachments 8-10.

Like previous Common Cause advertisements, the text of
each ad made reference to the Democratic Senator from the
same state who was already on the record in favor of acting
on §.2. 1In this regard, all three ads stated "Fifty-five
Senators, including [George Mitchell, Dennis DeConcini,

Joseph Biden] are on the record in favor of acting on this

bill." See Attachments B8-10,



od
M
ah
=y
=-
(e8]
O
=T
D

I

7

Republican Iillﬁur Cohen and Democratic llnlt#l.llffhill.'.}
both represent Maine where Senator Nitchell was seeking |
re-election in June 1988. Both Republican Senator McCain and
Democratic Senator DeConcini represent Arizona vhere Senator
DeConcini was seeking re-election in September 1988.

Republican Senator Roth and Democratic Senator Biden both
represent Delaware where Senator Roth was seeking re-election
in September 1988, None of the named Senators were running
against each other.

3. 1990 Advertisements

In late June and early July 1990, Common Cause placed
additional full page advertisements which discussed nine
individual Senators and 13 Congressmen. The two ads challenged
by the NRSC were published on July 3, 1990 and referred to
Republican Senators Mark Hatfield and Larrcy Pressler.
Attachments 11 and 12. Each of these ads appeared in newspapers
published in the individual states in which these Republican
incumbents were facing re-election in November 1990 (in Oregon
and in South Dakota). In addition to asserting that "S&lL
interests gave members of Congress millions"™ and "Taxpayers were
ripped off for billions . . . and Congress has done nothing,"”
the advertisements assert that "[i]t would be uncenscionable --
an insult to every American taxpayer -- for Members of Congress
to end this session without enacting real campaign reform to
clean up their own money scandal.” The advertisements then
closed by stating in bold print:

Senator [Name)]: 1In 1988, your vote
helped kill legislation to clean up the




Senate’s corrupt political system. Don’t

vote to kill campaign finance reform

again now.
‘Attachments 11 and 12. According to Common Cause, generic
versions of the same advertisements, stating "Members of
Congress” rather than individual Senator’s names, appeared in

the June 14, 1990 washington Post (Attachment 13) and the

June 17, 1990 New York Times. Additionally, two
advertisements published in Rhode Island and Vermont urged
Republican Senators John Chafee and James Jeffords not to
abandon their "good-government position. Don't vote to kill
campaign finance reform." Attachment 2 at 7. Both Chafee
and Jefford’'s predecessor, Robert Stafford, had voted to end
the filibuster in the last Congress. Id.

Finally, Common Cause financed additional newspaper

advertisements which appeared in the home states and

congressional districts of thirteen House Democrats. See,

e.g. Attachment 14. These ads were identical to the
advertisements which mentioned Senators Hatfield and
Pressler, except that they closed,
Representative [Name|: You received
$1 million from PACs representing special
interests during the past three elections.
Vote for major cuts in special-interest PAC
contributions. Don't vote for the House
Democrats’ fake campaign finance reform bill.

Attachment 14. Common Cause sponsored radiec spots also were

aired in some of these states and districts.
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B. Complaint and Il““

MRSC contends that Eﬁn Cause’s "clear purpose” in
preparing and publishing the June 1987, Pebruary 1988 and July
1990 advertisements was to influence voters to cast their
ballots against identified incumbent Republican Senators who
were seeking re-election or for their Democratic challengers.

According to NRSC, this public media campaign together with
a direct mail effort resulted in a "highly focused and specific
criticism®™ of Republican Senators Durenberger, Hatfield,
Pressler, Roth and Weicker, all of whom faced re-election in
1988 or 1990. Although the NRSC acknowledges that Common Cause
intended, at least in part, "to place public pressure on these
incumbent Republican Senators to change their positions on §.2
and §.137," the NRSC also contends that

[tlhis public pressure, in the form of
full-page ads in state-wide newspapers,
was clearly intended by Common Cause

(1) to generate a negative image in the
mind of the reader/voter and (2) to
equate the Senator’s opposition to
taxpayer financed congressional elections
as being akin to support of political
corruption within Congress. Common Cause
clearly intended for these two themes to
become the focus of each Senator’s
on-going campaign for re-election in 1988
or 1990. Were that to occur, Common
Cause further believed that the incumbent
Republican Senator would be defeated in
November 1988 and November 1990 and
therefore would be replaced with a
Democrat more favorable to the Common
Cause political agenda.

Attachment 1 at 7-8.
Furthermore, according to NRSC, the ads which

specifically mentioned Democratic Senators DeConcini, Kennedy
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and Mitchell, and ilvnrlblf compared and contrasted éﬁﬁ.ﬁ
Senators’ 8.2 voting records on campaign finance reform with
that of the named Republican Senators, were "clearly intended
to positively and in the most public way possible affect the

R

re-election prospects of Senators Mitchell, DeConcini and
Kennedy and adversely affect the re-election prospects of the
named Republican Senators."” Attachment 1 at 9-10.

NRSC claims that Common Cause, in effect, thus was
acting as a "surrogate for the Democratic Party" by
publishing the communications that are the subject of this
complaint. Attachment 1 at 5. Although no specific
allegations were made to support this suggestion, NRSC
insists that

[t]he Commission must investigate the
facts and circumstances behind this
negative advertising campaign to
determine the extent of Common Cause's
coordination of its advertising effort
with the leaders of the Democratic Party
and its Senatorial Campaign Committee.
Attachment 1 at 8. See also id. at 17.

In its response to the administrative complaint, Common
Cause flatly denies that any of the advertisements in gquestion
were election oriented, or even partisan in nature. Instead,
Common Cause argues that the advertisements in question -- both
on their face and in light of all the circumstances --
constitute pure grass-roots issue advocacy and were part of a
publicly announced national lobbying campaign to secure passage

of campaign finance reform legislation. In respondent’'s view,

the advertisements were merely "designed to encourage passage of
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pending bills and id *gnlist the assistance of the public’ to
achieve that end." Attachment 2 at 4-5 (citing A0 1987-7).2
Common Cause also categorically denies, albeit not under oath,
that the advertisements were directly or indirectly coordinated
"in any way with any political party, candidate or public
official.” Attachment 2 at 5. According to respondents, their
payments for the advertisements thus did not constitute campaign
contributions or expenditures within the meaning of the Act, and
Common Cause therefore was not required to register and report
with the Commission, or ensure that appropriate disclaimers
appeared as part of the advertisements. Common Cause therefore
requests that the NRSC's "frivolous" complaint be dismissed.

C. Applicable Law

Pursuant to 2 U.S.C. § 433, a political committee must file
a statement of organization within ten days after becoming a
political committee within the meaning of 2 U.S.C. § 431(4).
The treasurer of the political committee must also begin filing
periodic reports of the committee’s receipts and disbursements
on behalf of the committee. See 2 U.S5.C. § 434(a). For the
purposes of the Act, the term "political committee" is defined
to mean any committee, club, association, or other group of
persons, including a corporation, which receives contributions
aggregating in excess of $1,000 or makes expenditures in excess

of $1,000 during a calendar year. 2 U.S.C. §§ 431(4)

2. Common Cause has provided no information regarding whether
it reported its disbursements pursuant to the Federal Regulation
of Lobbying Act, 2 U.S.C. §§ 261-270 (1988). This latter
statute, of course, is outside the Commission’s jurisdiction.
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and 431(11). The term "contribution® is generally defined by
the Act to mnﬁ any gift, nbu:_lptiqh loan, advance, or
deposit of money or anything of value for the purpose of
influencing any election for rederal office. 2 U.S8.C.

§ 431(8)(a)(i). BSimilarly, the term "expenditure® includes any
purchase, payment, distribution, loan, advance, deposit, or gift
of money or anything of value made by any person for the purpose
of influencing any election for rederal office. 2 U.S8.C.

§ 431(9)(A)(1).

Pursuant to 2 U.S5.C. § 44l1d(a), whenever any person makes
an expenditure for the purpose of financing communications
expressly advocating the election or defeat of a clearly
identified candidate, the communication must include an
appropriate disclaimer clearly stating the name of the person
who paid for the communication and indicating whether the
communication was authorized by any candidate or candidate’s
committee.

Pursuant to 2 U.5.C. § 441b(a), it is unlawful for a
corporation to make a contribution or expenditure in connection
with any election for Federal office. For purposes of this
section, a "contribution or expenditure" includes any direct or
indirect payment, distribution, loan, advance, deposit, or gift
of money, or any services, or anything of value to any
candidate, campaign committee, or political party or
organization, in connection with any election to Federal office.
2 U.5.C. § 441(b)(2).

As the foregoing discussion demonstrates, the critical
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question with rigifd te #lﬂh:ﬂf.thl.iiiﬁﬂld violations hlll?fjﬂ.
vhether Common Cause'’'s l-;nmieul l_cti.ﬂl:r constituted a |
"contribution" or ‘-:ptnﬁiturt' within the meaning of the Act.
If Common Cause's -cﬁinnl were neither "for the purpose of
influencing,” nor "in connection with," a Federal election, ne
vielations of the Act’s registration, reporting, or prohibitions
and limitations uncu::ud.3 Although neither "the Act"™ nor the
Commission’s regulations define these phrases, prior enforcement
and advisory opinions, as well as case law, provide a working
definition for those terms.

In 1974, the United States Court of Appeals for the Third
Circuit held that in order for a contribution or expenditure to
be considered as having been made in connection with a federal
election, "a nexus must be established between the alleged
contribution or expenditure and the federal election in

question.”™ Miller v. AT&T, 507 F.2d 759, 764 (3rd Cir. 1974).

In determining whether such a "nexus" exists, the Commission has
considered whether a communication solicited contributions to
the candidate or candidate’s campaign, and whether the

communication expressly advocated the nomination, election or

3. In its response, Common Cause relies on the Supreme Court's
decision in FEC v. Massachusetts Citizens for Life, Inc.,

479 u.s. 238, 248 (1986), for the proposition that the Act’'s
prohibition on corporate contributions and expenditures only
applies to statements that "expressly advocate the election of
defeat of a clearly identified candidate." It has been the
Commission’s consistent position that the language relied upon
by respondents is mere dicta. See, e.g. AO 1989-28. But see
FEC v. National Organization for Women, 713 F. Supp. 428 (D.D.C.
1989), appeal docketed, No. B89-5230 (D.C.Cir. Sept. 1, 1989);
Faucher v. FEC, 743 F. Supp. 64 (D.Me 1990), aff’d No. 90-1832
(lst Cir. Mar. 21, 1991).
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defeat of a candidate, Advisory Opinion 1990-5. Howsver, the
absence of solicitation of contributions or express advocacy
regarding candidates will not preclude a determination that an
activity is "campaign-related"; the totality of the
circumstances may nevertheless indicate that the overall purpose
of a communication was advocacy of a candidate, rather than
merely advocacy of an issue or policy. Id. Factors which the
Commission has considered relevant in this regard include: the
content of the communication (even if it does not constitute
express advocacy), the timing of the communication and the

circumstances under which it occurred. See generally Advisory

Opinions 1989-28, 1988-22, 1987-7, 1983-12. Furthermore, the
Commiesion has held that, when a candidate is involved with the
activity, disbursements will be considered for the purpose of
influencing his election to Congress if: (1) direct or indirect
reference is made to the candidacy, campaign or qualifications
for public office of the candidate or the candidate’s opponent;
(2) the communication refers to the candidate’s views on public
policy issues or issues raised in the campaign; (3) or
distribution of the communication in any way indicates that it
is a campaign communication. Advisory Opinion 1990-5.

D. Legal Analysis

It is no secret that Common Cause lobbies extensively for

campaign-finance reform. 1In 1987, Congressional Quarterly

stated:

If there is a newspaper in the nation
that does not know the U.S5. Senate is debating
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campaign-finance reform, Common Cause is
certainly not to blame.

The self-styled citigens’ lobby has
fought for more than a decade for :E;nq-i in
the way congressional elections are financed,
a system it call a “"national scandal." It is
a vehement critic of political action
committees(PAC's), arguing that their
contributions to campaign represent something
close to legalized bribery of members of

Congress.
Gaunt, Common Cause's Lobbying War on PAC's, 45 CONG.Q. 1258

(1987). As noted in a recent commentary
Common Cause, the lobbying organization that's
long been in the forefront for enacting
campaign reform legislation, [has] maintained
its steady drumbeat of press releases and
mounted a “"grassroots”™ lobbying campaign to
generate public support for the issue as well
as demonstrate a political vulnerability to
lawvmakers.
PACs & Lobbies, July 18, 1990, p. 2 at 3. In this context, the
Commission has dismissed two prior administrative complaints
concerning advertisements sponsored by Common Cause alleging
that Common Cause made prohibited corporate expenditures in
connection with federal elections.

In MUR 1723, the National Conservative Political Action
Committee filed a complaint regarding print and television
advertisements Common Cause planned to finance in presidential
primary election and caucus states in 1984. Attachment 15.
Common Cause President Fred Wertheimer's written statement
at the press conference announcing the media campaign emphasized
that these states were selected because

[olur goal is to make the issue of campaign
finance reform a major part of the 1984

political debate. * # # Presidential
campaigns provide the national forum where
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issues of great significance to this country
should be discussed.”

Id. at 5. However, Common Cause’'s activities were not limited
to those locations. Common Cause sponscred advertisements also
appeared in major media markets around the country, including
New York, Los Angeles, Chicago, Philadelphia and Washingten,
D.C., as well as in regional editions of Time and Newsweesk
magasines. PFurthermore, the advertisements made no references
vhatsoever to any present candidates, just "Members of
Congress.™ 1In fact, the only individual specifically identified
in the advertisement attached to the complaint was a retiring
Congressman. Common Cause also submitted a sworn affidavit from
Mr. Wertheimer stating that the "media campaign was not designed
or intended to influence the outcome of any federal election or
to advocate or oppose any candidate for federal office.”
See Attachment 16 at 5. The Office of General Counsel therefore
concluded that Common Cause’'s expenditures were not in
connection with, or for the purposes of influencing, an
election. Attachment 17. The Commission followed this Office’s
no reason to believe recommendation.

In MUR 2580, local resident Mary Zalar filed a complaint
regarding a full-page advertisement which appeared in The

Washington Post on January 25, 1988 alleging that Common Cause

violated the same registration, reporting and contributien
provisions of the Act at issue in the present matter.
Attachment 18. The accompanying advertisement, which took the

form of an open letter to Senator Robert Dole, criticized Dole




o
-
o
o
-
n
o
-
-

for his ﬂfpﬂlltiliﬂﬁﬂ publie¢ financing for congressional
campaigns and campaign spending limits while Dole accepted
federal matching funds for his 1988 presidential primary
campaign. The advertisement, however, made no other references
to Dole’s candidacy. Significantly, the advertisement was not
published in any of the early primary or caucus states.
Furthermore, although the Virginia and Maryland (areas vhere The
Washington Post is widely circulated) primaries were to be held
on March 8, 1988, nearly two months later, Congress reconvened
on the same day the advertisement appeared in the Post. Based
on the content, timing and geographic placement of the
advertisement, the General Counsel’s Office therefore concluded
that Common Cause’s purpose for the advertisement was lobbying,
not electioneering. Attachment 19. The Commission again
followed this Office’s recommendation to dismiss the complaint.
Common Cause suggests in the present matter that the
Commission has already held in MUR 2580 that Common Cause’'s 1987
and 1988 advertisements constituted unregulated issue advocacy.
Attachment 2 at 10. Common Cause'’'s response therefore focuses
primarily upon the 1990 advertisements. Although the complaint
in MUR 2580 did, in fact, allege that Common Cause paid for
"other" advertisements and publications for the purpose of
influencing federal elections, only the Dole advertisement was
attached to the complaint. The First General Counsel'’s Report
in that matter guoted a news account as stating that Common
Cause financed full page newspaper advertisements which appeared

in Arizona, Delaware, Massachusetts, Minnesota and South Dakota
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on June 7, 1987; however, no additional information regarding
these other advertisements was known at the time. Thus, while
the Report made passing references to the other Idvittlllllntl.‘
they were not before the Commission. The Commission’s no reason
to believe decision in NUR 2580 therefore is not determinative
of this matter.

Although it is a close guestion, this Office believes that
Common Cause’s ads do not cross the line from issue advocacy to
campaign related activity. While complainant’s contention that
Common Cause’s ads contained the clear message that the named
candidate(s) is either part of the "corrupt political system"
and therefore bad for America or separate from the "corrupt
political system"” and therefore good for America has some merit,
it appears that the overall purpose of Common Cause’s
advertising campaign was to lobby Congress on the campaign
finance reform issue. The ads are analyzed by year below.

1. 1987 Ads

The 1987 ads challenged in this matter go further than
those ads challenged in MURs 1723 and 2580. Although the ads in
question in MUR 1723 appeared in local state newspapers, they
made no direct reference(s) to a candidate for Federal office.
On the other hand, although the ad in gquestion in MUR 2580 made

direct reference to Senator Dole’s candidacy for president -- a

i. See Attachment 19 at 7 ("In the context of this campaign,
the advertisement appears to be another in a series of efforts
to lobby Senators to support S.2., * * * As with the other
advertisements . . ., the purpose of the advertisement was to
lobby on behalf of 5.2").
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national office ~- the ad was published only in the Washington
Post. In contrast, the 1987 ade challenged herein were
published in state newspapers and mentiocned an incumbent Senator
vho was sesking re-election in 1988. All but one of theses ads
favorably compared the campaign finance voting record of the
Senator(s) named in the text with that of the headlined
Republican Sesnater.

Nevertheless, it is this Office’'s opinion that Common
Cause’'s 1987 advertising effort was not campaign related. Wwhile
all the ads contained a named Republican Senator in large
bold-face type in the headline, not all of these headlined
Senators sought re-election in 1988. Although all the ads were
published in the home states of the named Senators where at
least one Benator, either named in the headline or the text, was
a candidate for re-election in 1988, the Senators who were
compared were not running against each other. Hence, any
contrast that was effected could not have influenced the reader
to choose one candidate over another. Furthermore, the text of
the "New England Senators™ ad favorably contrasted the voting
records of both Democrats and two Republicans to the headlined
Republican. Finally, while many of the Senators had already
filed their statements of candidacy (see Attachment 3},
none of the ads identified the Senators as candidates. Hence,
neither express advocacy nor solicitation is present in the 1987
ads. Furthermore, it appears that the additional factors which
the Commission has previously deemed relevant in determining

whether the overall purpose of a communication was campaign
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related are not present here, particularly since all of the iﬂ'

appeared at least one year prior to any of the relevant
elections. Instead, Common Cause’s 1987 advertisements appear
to be just another example of the organisation's lobbying
efforts on the campaign finance reform issue.

2. 1988 Ads

The 1988 ads are substantially similar to the 1987 ads.

The 1988 ads likewise transcend the ads challenged in MURs 1723
and 2580 in that the 1988 ads appeared in state newspapers and
mentioned candidates for Federal office. All of the 1988 ads
favorably compared the campaign finance voting record of a
Democrat Senator named in the text with that of the headlined
Republican Senator.

Again, however, it is this Office’'s opinion that Commeon
Cause's 1988 advertising campaign was not campaign related.
wWhile Republican Senators Cohen, McCain and Roth were all named
in large bold-face type in the headline, only Senator Roth was
seeking re-election in 1988. Admittedly all the ads were
published in the home states where at least one Senator, either
the Republican named in the headline or the Democrat named in
the text, was a candidate for re-election; however, the Senators
who were compared were not running against each other. Hence,
any favorable contrast that was effected could not possibly have
influenced the reader to choose one candidate over the another.
Furthermore, although some of the Senators were actively seeking
re-election, the ad did not identify them as candidates.

Therefore, like the 1987 ads, neither express advocacy nor
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solicitation 1I.plillﬂt- Although some factors which thi
Commission has previously deemed sufficient for a finding of
campaign related activity (regardless of the presence of sxpress
advocacy or solicitation) are more prevalent here than ia the
1987 |d|,5 the totality of the circumstances does not
demonstrate a candidate advocacy purpose. To the contrary, when
viewed in the historical context within which the 1988
advertisements appeared (which was recited in the text of the
ads themselves), Common Cause’'s 1988 advertising campaign
appears to be a "grass roots" lobbying or issue advocacy effort.
The fact that the 1988 ads were published in the home states of
the named Senators merely represents an attempt put pressure on
the Senators to suppert Common Cause’'s policy position on
proposed legislation then pending in Congress by informing their
constituents of the present "corrupt political system." BSee
Advisory Opinion 1987-7.
3. 1990 Ads

In this Office’s opinion, the 1990 ads also do not rise to
the level of campaign-related activity, although some of these
ads come close to crossing the boundary line. Common Cause’s
1990 campaign consisted of at least 24 advertisements: nine
identified Republican Senators in bold headlines ("Senators
Ade"), 13 identified Democratic Conaressmen in bold headlines

("Congressmen Ads") and two simply addressed "Members of

5, For example, these ads appeared much closer in time to the
relevant elections, in some instances, within as little as four
(4] months).
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Congress.” The latter "generic" ads appeared only in The
Washington Post and The ltr.!n[! Times, but the ade Ill;lllil to
Benators and Congressmen appeacred in their home states and
districts.

Admittedly, the Senators Ads are almost identical in
content (if not in form) to the the 1987 and 1988 Common Cause
ads at issue in this case. By publishing the 1990 ads in the
home states of the Senators, Common Cause once again merely
brought the campaign finance issue to the attention of the
politician’s constituents in the apparent hope that they, in
turn, would put pressure on their Senator. Indeed, as Common
Cause notes in its response to the complaint in this matter, the
timing of the 1990 Senate advertisements directly correlates
with the then-expectation that the Senate would be debating the
Senate Election Ethics Act of 1990 within a few weeks. In fact,
the Senate did debate that legislation within a month.
Attachment 2 at 7. Furthermore, the timing of those ads, which
ran in late June and early July 1990, appeared roughly during
the time period when the Senate was in recess for the
Independence Day holiday, and the Senators could be reasonably
expected to be present in their home districts. Based on the
foregoing, this Office therefore believes that the the 1990
Senate Ads were not campaign related.

However, the Congressmen Ads arguably go further. While
only two of the named Senators were facing re-election in the
1989/1990 election cycle, all thirteen (13) Congressmen were up

for re-election. All Congressmen targeted were Democrats.
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While all the other :m.lpiun ads mentioned candidates
without identifying them as such, the Congressmen Ads arguably ?f
make a veiled reference to the Democrats’ candidacy: the ad |
which Common Cause provided us (which is supposedly
representative of all the Congressmen Ads) states that
Representative Carr accepted political action committes
contributions during his prior election campaigns. Purthermore,
while Common Cause claims that the Senators Ads were targeted at
Senators who supported the filibuster that blocked Senate action
on carpaign finance reform, the Congressmen Ads were directed at
a cross section of the House. Lastly, campaign financing was
already an issue in at least one of the headlined Congressman’s

6

election campaign (Representative Doug Barnard, Jr.). Based on

the foregoing, the Congressmen Ads appear to be much closer to
campalgn advocacy. Indeed, one PAC manager remarked "[i]f these
ads could be characterized as election-related, and I think a

good case can be made that they are, then they represent the

6. In regard to Barnard’'s campaign, the Congressional
Quarterly stated:

[Blefore a GOP opponent even
appeared on the scene, Barnard was under
fire in the state media for accepting
more than $20,000 in 1986 campaign
contributions from savings and loan
executives associated with Charles H.
Keating, Jr., chaitman of the failed
Lincoln Savings and Loan Asscociation.
# # * PBillboards that have geone up
around the district this spring read,
"Give the money back, Congressman
Barnard."’

Donovan, Trio of House Contests Bear Close Watching, CONG.Q.
1899 (1990) (Attachment 20]).
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exact gsame kind of negative independent expenditures which
Common Cause claims it so badly despises."™ BSenate Set te Tackle
Campaign Reform Bill, PACs & LOBBIES at 4 (July 18, 1990) '

(Attachment 21).’

Nevertheless, it is this Office’s opinion that Common
Cause's 1990 Congressmen Ade can not be viewed as election
related; rather the purpose of the ads appears to have been
issue advocacy. Although all ads named Democratic Congressmen
in large bold-face type in the headline, arguably indirectly

referred to their candidacy for re-election, and Common Cause

Tx Several of the identified Congressmen commented that Common
Cause’'s ads both inaccurately portrayed the facts and created
false images. Congressman Robert G. Torricelli (D-NJ) stated
that claims made by the Common Cause newspaper ad which was
directed at him were "genuinely dishonest."™ The Record,

July 20, 1990, at b6 (Attachment 22). Torricelli further stated
that the clear intent of the ad was to imply that contributions
Torricelli received from PACs were all from from special
interests connected with the Savings and Loan industry, and the
ad left readers with the impression that his voting record
favored the Savings and Loan industry to the detriment of U.S.
taxpayers. 1d,

Expressing concern that readers would think he also took
large contributions from Savings and Loan interests, Congressman
Ron Wyden (D-OR), another target of Common Cause’s ads,
concurred with Torricelli. Portland Oregonian, July 7, 1990
at E1 (Attachment 23). Wyden reported that Common Cause had
never asked him what his views on campaign reform were and when
he called Common Cause to complain about the ad "they said they
were trying to change the system;" in reply, Wyden said "I want
change too. I say don’'t try to change it by misrepresentation.”
Id.

In response to the ad identifying Congressman Bill
Sarpalius (D-TX), the Congressman stated "[t]his is nothing but
a2 bunch of trash... that somebody again is trying to distort our
record.” The Associated Press Political Service (News Wire),
July 3, 1990 (Attachment 24).

Similarly, Congresswoman Marcy Kaptur (D-0OH) commented that
the ad addressing her was filled with half-truths, demonstrating
that Common Cause did not do any research. The Associated Press
Political Service (News Wire), July 5, 1990 (Attachment 25).
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published the ads in the districts vhere the Representatives

were running, the ads do not appear to take any pesition

e nor were

regarding the election or defeat of any candidate,
campaign contributions solicited. FPFurthermore, although the
ads’ timing was close to many of the headlined Democrats’
primary elections (in some instances, as little as two weeks)
and the ads were published where potential voters could readily
read them, the ads appear to be yet another chapter in Common
Cause’s long history of opposition to the present campaign
system. Publishing the ads in the home districts of the named
Congressmen simply brought the campaign finance issue to the
attention of the politician’'s constituents in the apparent hope
that they, in turn, would put pressure on the Representative.
4. Conclusion

As previously noted, the NRSC has alleged that Common Cause
expended substantial amounts on its advertisements. While
acknowledging that it indeed paid for the ads, Common Cause has
otherwise not responded to this issue., The Commission, however,
can reasonably assume that Common Cause’s numerous
advertisements cost over 51,000, and indeed probably over

$5,000. Nevertheless, this Office believes that the

expenditures made to finance Common Cause’'s advertising

8. Thus, this case is distinguishable from MUR 2541, Farle
Industries, Inc. (1987), where the advertisements in question
therein both identified Richard Gephardt as a candidate and
depicted him as detrimental to America due to his position on
agriculture and international trade. There, the Commission
found reason to believe and conducted an investigation, despite
evidence of mixed motives on the part of the respondents.
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campaignas of 1987, 1988 and 1990 were neither for the purpose of |

influencing nor in connection with any Federal elections.
Therefore, this Office recommends that the Commission find ne
reason to believe that Common Cause has violated 2 U.5.C. §§ 433
and 434 by failing to register and report as a political
committes. Purthermore, this Office also recommends that the
Commission find no reason to believe that Common Cause violated
2 U.,8.C, § 441b(a) by making prohibited corporate contributiens,
Lastly, since Common Cause’'s advertisements did not expressly
advocate the election or defeat of a clearly identified
candidate, no authorization statement was required. Hence, this
Office recommends that the Commission find no reason to believe
that Common Cause vioclated 2 U.S5.C. § 4414.

I11. RECOMMENDATIONS

Find no reascn to believe that Common Cause has violated
the Act.

Approve the appropriate letters.

Close the file,

ne : NO
General Counsel

Attachments
WRSC's Complaint
Common Cause's Response
Chart of Advertisements
Durenberger Ad (1987}
McCain Ad (1987)
Roth Ad (1987)
New England Senators Ad (1987)
Cohen Ad (1988)
McCain Ad (1988)

. Roth Ad (1988)

=l OB =~ 0N R e L D
a« = @ @

e = & ¥ @




9> 2

U4034D3

?

11.
12.
13,
14.
15.
16.
17.
18.
19.
10.
21.
22.
23.
4.
25.

Staff

Hatfield Ad (1990)

Pressler Ad (1990)

Members of Congress Ad (1990)

Carr Ad (1990)

NCPAC’s Complaint (MUR 1723)

Common Cause’'s Response (NUR 1723)

First General Counsel’s Report (MUR 1723)

Mary Zalar’'s Complaint (MUR 2580)

First General Counsel’s Report (MUR 2580)

CONG. Q. at 1899 (1990)

PACs & Lobbies, July 18, 1990, at 1.

The Record, July 20, 1990, p.bé

Portland Oregonian, July 7, 1990, p.El

The Associated Press Political Service, July 3, 1990
The Associated Press Political Service, July 5, 1990

Assigned: Dodie C. Kent



LAWRENCE M. NOBLE
GENERAL COUNSEL

MARJORIE W. EMMONS/DELORES MBN
COMMISSION SECRETARY

APRIL 10, 1991

MUR 3090 - FIRST GENERAL COUNSEL'S REPORT
DATED APRIL 4, 1991.

The above-captioned document was circulated to the

Commission en Friday, April 5, 1991 at 2:00 p.m.

Objection(s) have been received from the Commissioner (s)

as indicated by the name(s) checked below:

Commissioner Aikens XXX

Commissioner Elliott XXX

Commissioner Josefiak

Commissioner McDonald

Commissioner McGarry

Commissioner Thomas XXX

This matter will be placed on the meeting agenda

Please notify us who will represent your Division before the

Commission on this matter.




CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the

Federal Election Commission executive session on April 16,

1991, do hereby certify that the Commission decided by a
vote of 4-2 to take the following actions in MUR 3090:
Find no reason to believe that Common
Cause has violated the Act.
Approve the appropriate letters as
recommended in the General Counsel’s

report dated April 4, 1991,

Close the file.

Commissioners Aikens, Elliott, Joseflak, and Thomas
voted affirmatively for the decision; Commissioners
McDonald and McGarry dissented.

Attest:

arjorie H..Eunnns
etary of the Commission
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WASHINGTON, D.C. 0083 iy

April 23, 1991

William B. Canfield, 11I, Legal Counsel
National Republican Senatorial Committee
425 Second Btreet, N.E.
Washingtom, D.C. 20002

RE: MUR 3090

Dear Mr. Canfield:

On April 16, 1991, the Federal Election Commission reviewed
the allegations of your complaint dated July 27, 1990, and found
that on the basis of the information provided in your complaint,
and information provided by provided by counsel for Common
Cause, there is no reason to believe Common Cause violated the
Act. Accordingly, on April 16, 1991, the Commission closed the
file in this matter.

The Federal Election Campaign Act of 1971, as amended ("the
Act®™) allows a complainant to seek judicial review of the
Commission’s dismissal of this action. See 2 U.S.C.

§ 437g(a)(8).
y 4
/

Lawrence M. Noble
General Counsel

Sincerely,

Enclosure
General Counsel’s Report
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April 23, 1991

r N, Witten
Wilmer, Cutler & Pickering
:“’ n' .tm.. "l'l !
Washingten, D.C. 20037-1420

RE: MUR 3090
Common Cause

Dear Mr. Witten:

On July 31, 1990, the Pederal Election Commission notified
your client, Common Cause, of a complaint alle ing violations of
certain sections of the rederal Election Campaign Act of 1971,
as amended.

On April 16, 1991, the Commission found, on the basis of
the information in the complaint, and information provided by
you, that there is no reason to believe that Common Cause
violated the Act. Accordingly, the Commission closed its file
in this matter.

This matter will become a part of the public record within
30 days. 1If you wish to submit any materials to appear on the

public record, please do so within ten days. Please send such
materials to the Office of the General Counsel.

Sily'lfi M
awrence M. Noble
Lﬂfwffff General Counsel

Enclosure
General Counsel’s Report
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the Repor ' urge 3ih- nnl-lnnlul use a test
rejected by the courts to decide this case. I am writing
separately, therefore, to explain my reasons for
supporting the result in this matter.

The General Counsel’s Report in NUR 3090 essentially
asks the Commission to use lltntllitr-nl-ulr:u-tlncl-
test to evaluate this case. ~ This is improper. The
correct and only standard for judging vhether the
respondent’s speech in this matter violates §441b is
whether it "expressly advocates"™ the election or defeat of
clearly identified candidates. The Supreme Court made
that determination five rs ago in NCFL, but the
Commission has ignored tz" rule of law. PFEC v.
Massachusetts Citizens for Life, Inc., ("MCFL™) 479 vu.s.
238, 248 (I986). This rule is the cIulr pronouncement of
the high court on regulation of campaign finance and must
be followed.

Le MUR 3090 rirst General Counsel’s Report,

p. 15 ("the totality of the circumstances may
nevertheless indicate that the overall purpose of a
communication was advocacy of a candidate .... Factors
which the Commission has considered relevant include:
the content of the communication [even if it does not
constitute express advocacy], the timing of the
communication and the circumstances under which it
occurred®)(citations omitted). See also Id. at 19-26.
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!: ch. l-uh 21, u'n {ﬂ
lnclillg [should] not [later be
[simply] because a critic would
basis .... It is not the rele of th
the wisdom of the Supreme Court®).

1 do not have to recount here the legal :tllnnlnz and
ullrltr behind the Court’s use of “"express advocacy” in
enforcing the FECA. That has already been done by lower 2
courts and in countless briefs ignored by the Commission.
What I will explain are the benefits the court-ordered
"express advocacy” test has, and how that test’s benefits
can salvage our decision making at this agency.

"Express advocacy" is a fairly straight-forward and
objective method for judging speech. When a speaker
expressly calls for a candidate’s election or defeat, that
speech must be reported to the Commission and financed
with money permissible under the FECA. The Supreme Court
adopted this "express advocacy" threshold to save the
statute from its constitutional deficiencies of vagueness
and overbreadth. Buckley v. Valeo, 424 U.8. 1, 42-45
(1976). Although courts agree that express advocacy is
not limited to the words listed in Buckley at 44 n. 52, it
is also settled that the standard does not reach "implied"”
or "suggested™ advocacy. Central Long Island Tax Reform
Immediately Committee v. FPEC, ("CLITRIN") 616 F.2d 45 (2d
Cir. 1980) (en banc). Directly put, express advocacy is a
statement from which no other reasonable inference can be
drawn other than a vote for or against a candidate. FEC
v. Furgatch, 807 F.2d B57, 864 (9th Cir. 1987).
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Importantly, a simply partisan discussion cannot be
considered express advocacy even if it might exert some
influence on voting at elections. This is because the
right to speak about officeholders and issues is so

2. See FEC v. National Organization for Women, 713 F.
Supp. 428 (D.D.C. 1989), appeal docketed, No. 89-5230
(D.C. Cir. Sept. 1, 1989); MUR 2163 (B'nai B'rith).
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statements which
ified candidates be
{citations omitted).
. ideas of numerous

I inmﬁc tl-t 11!?
These u- ‘not my Iu%

courts from m: 1ftesn ﬂ telling the Commiss!
how it can do its work wi treading on free -;I!th

Yet, the General Counsel’'s Report in WMUR 3090 i ru
judicial precedent and advocates an unsteady mix of
circumstance and innuendo, Instead of express ndmur.
the Report urges the Commission consider the "overall
purpose” of the speaker. NUR 3090 rirst General Counsel’s
Report, p. 19. Instead of reading the speech, we are
urged to examine the speaker behind the message. Instead
of reviewing what was actually said, we are asked to
speculate on the speaker’s motives. We are urged to
review the history of the speaker and guess what his goals

were. In sum, we should decide whether the speaker
slyly intended to expressly advocate someone’s election or
Hilllt, not If he actually did.

In my opinion, this is a huge mistake. Any attempt
to regulate speech by typecasting speakers is
unconstitutional and unworkable. Regulating speech by
subjectively or pejoratively promoting what each of us
think is the speaker’s goal is egqually erroneocus.
Furgatch at B63 ("attempts to fathom [a speaker’s] mental
state would distract us unnecessarily from the speech
itself™). What is worse is when each Commissicner is
tempted to put his or her own spin on circumstantial
evidence, such as "whether Common Cause’'s long history of
opposition to the present campaign system” is evidence
that will acquit or convict them. MUR 3090 First Gensral
Counsel's Report, p. 24.

In addition to analyzing the speaker, the Report’'s
"totality of circumstances" analysis over-emphasizes thes
timing, context and circumstances of the ads, instead of
reading the ads themselves. Furgatch at 863 (with express
advocacy, “"the weight we give to the context of speech
declines considerably. Our concern is with the clarity of

3. For example, the General Counsel’s Report says "it is
noe secret that Common Cause lobbies extensively for
campaign-finance reform.® The Report also quotes
extensively from newspaper articles which describe the
background and goals of Common Cause. MUR 3090 First
General Counsel’s Report, p. 15-16.
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L l-prl finds relevant M the
huuﬂll w:ﬂ roughly during the time per! :
when the Senate was in recess for the 1 e Day
holiday, and the Senators could :ulmhl. expected to be
presen “in their home districts.® WUR 3 rirst General
Counsel’s Report, p. 23. This is unbelievably irrelevant,
as is the Report’s discusgion of other circumstantial
evidence on pages 13-25,

In my opinion, arguments over context, timing, and
circumstances bog us down because there is no right answer
once you attempt to consider them. We cannot adopt a
balancing test that gives weights toward advocacy for some
facts and weights toward free speeach for other facts.

This sort of legal-argument-by-the-pound is precisely the
type of arbitrary post-hoc analysis the Supreme Court has
has clearly rejected. BSee Buckley at 43 gquoting Thomas v.
Collins, 323 vU.8. 516, 535 ("such a distinction
offers no security for free discussion. In these
conditions it blankets with uncertainty whatever may be
said. It compels the speaker to hedge and trim"®).

An express advocacy test, on the other hand, draws a
line and says precisely what speech must be paid for with
permissible funds and reported to the Commission. Drawing
this line will send a clear message to everyone in advance
as to what speech is regulated. I support this Ilne
drawing since it is essential for speakers to know before
making an expenditure whether it contains a regulated
express advocacy message. See Buckley at 41 n. 48 guoting
Grayned v. City of Rockford, 408 U.S. 104, 108-109 (1972)
(vague laws not only "trap the innocent by not providing

403543763

J

7

i. For example, the Report amazingly finds relevant
that "the Senators who were compared [in the ads] were
not running against each other, Hence, any favorable
contrast that was effected could not have possibly have
influenced the reader to choose one candidate over the
other." HMUR 3090 First General Counsel’s Report, p. 20,
21. This is astonishingly bad. Not only do incumbent
Senators not run against each other, but the report
skips over the fact that the ad was analyzing their
votes as officeholders, not their merit as candidates.
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In other Ill‘ll. our ;lnh is not to make a federal case
out of everything that ::! have an effect on elections.
If that were trus, our orcament Files would be full of
complaints about iaternational events and the weather.
Our job is to administer a law that separates protected
speech from election -dvn:lcz and not to judge this case
by coyly inferring that "we know what Common Cause must be

up to."

The way to administer this law is not to re-write
court opinions, but to follow their constitutional
guidance and only regulate speach containing express
advocacy. That is a purely constitutional rule the
Commission is not empowered to overturn or qualified to
re-interpret. Regrettably, we have consistently avoided
this rule of law and that has made cur jobs difficult and
our results incomprehensible.

In applying the correct test to the facts of this
case, I find that Common Cause’s ads do not contain 'any
express advocacy. There are simply no words of advocacy,
nor any mention of upcoming elections that urge voters to
take acticn at the polls. Although I cannot imagine an
issue any closer tc elections than the debate over how
campaigns should be financed, the text of these ads
clearly prove them to be issue advocacy alone.
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As the Supreme Court indicated, the distinction
between the discussion of issues and the advocacy of
candidates may often dissolve in practical application.

5. A good example of how an ad should be read for

express advocacy is in Furgatch at 864-65. 1In that
case, the ad’'s "timing” rﬂinfurced the court’s decision

on express advocacy, but was not a substitute for it.
See also MUR 1790 (Reagan-Bush *‘B4) Elliott Statement,
Pn 17-21-
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Dear Mr. Noble:

mhhnltﬂ:%tm'“.nﬂhﬂm-
statement for inclusion in the public record in NUR 3090.

The Commission correctly dismissed the matter, which
was initiated by a complaint filed by the National Republican
Senatorial Committee ("NRSC") against Common Cause. The General
Counsel's Report (the "Report®) concluded that Common Cause's
advertisements were issue advocacy whose purpose was to lobby
legislators, and not campaign-rslated "expreas advocacy"™ whose
purpose was to support or oppose candidates. The Report
concluded that the advertissments were, therefore, not barred by
Section 441b of the Federal Election Campaign Act ("FECA").

The Report, however, unjustifiably comments that some
of the ads present a close question under the statute. Those
comments are based on the untenable position that, even though
the advertisements did not contain express electioneering
advocacy, they could nonetheless be subject to Section 441b of
the FECA. However, the Supreme Court has unanimously interpreted
the statute to the contrary. In
for Life, Inc., 479 U.S. 238, 249 (1986), the Supreme Court ruled
that election campaigns generate issues of public interest, and
that for purposes of the FECA it was necessary "to distinguish
discussion of issues and candidates from more pointed
exhortations to vote for particular persons."™ The Court wrote,
"We therefore hold that an expenditure must constitute 'express
advocacy' in order to be subject to the prohibition of §441b."

Id.
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Massachusetts Citizens for Life, the
proclaims the law lightly."

Under the authoritative proncuncements
Court and other federal courts, it is clear that the NRSC
complaint against Common Cause was frivolous and did not present
a close gquestion. The challenged advertisements were issue
advocacy, and contained no express eslectioneering advocacy
regarding candidates. They sought to encourage the enactment of
campaign finance legislation, a govermment reform issue that
Common Cause has promoted for many years. The advertisements
lobbied Representatives and Senators, each of whom would be
casting a vote on campaign finance reform in the near future.
During its 20-year history, Common Cause has never supported or
opposed a political candidate, nor has it ever sought to elect or

defeat any candidate.
Respectfully submitted,

Py Buis w;Z_

Roger M. wWitten

Carol F. Lee
Wilmer, Cutler & Pickering
2445 M Street, N.W.
Washington, D.C. 20037-1420
(202) 663-6000

Counsel for Common Cause
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

June 11, 1991

Ta K™
Roger M. Witten, Esqg. 0L, o
Wilmer, Cutler & Pickering J a1

2445 M Street, N.W.
Washington, D.C. 20037-1420

RE: MUR 3090
Common Cause

Dear Mr. Witten:

By letter dated April 23, 1991, the Office of the General
Counsel informed you of determinations made with respect to the
complaint filed against Common Cause by the National Republican
Senatorial Committee. Enclosed with that letter was the First
General Counsel’s Report.

Enclosed please find a Statement of Reasons from
Commissioner Elliott explaining her vote. This document has

been placed on the public record as part of the file of MUR
3090.

If you have any guestions, please contact Dodie C. Kent,
the attorney assigned to this mattec, at (202) 376-5690.

sinﬂergiy, e

i
* Lawrence M. Noble
/ General Counsel

Enclosure
Statement of Reasons
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FEDERAL ELECTION COMMISSION
WASHINGTON. D C. 20463

June 11, 1991

William B. Canfield, II1I, Esq. ! B -f=.;E
National Republican Senatorial Committee Iﬁﬂ',‘ QL:
425 Second Street, N.E.
Washington, D.C. 20002

RE: MUR 3090
Common Cause

Dear Mr. Canfield:

By letter dated April 23, 1991, the Office of the General
Counsel informed you of determinations made with respect to the
complaint filed by you against Common Cause. Enclosed with that
letter was the First General Counsel’s Report.

Enclosed please find a Statement of Reasons from
Commissioner Elliott explaining her vote. This document has
been placed on the public record as part of the file of MUR

3090.

If you have any questions, please contact Dodie C. Kent,
the attorney assigned to this matter, at (202) 376-5690.

5 awrence M. Noble
' General Counsel
L=

Enclosure
Statement of Reasons
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