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General Counsel

Federal Election Commission
999 E Street N.W.
Washington, D.C. 20463

Re: complaint Against U.S. Rep. Sidney R. Yates
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Dear Sir or Madam:
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I reside at the above address and am a candidate for the
Democratic nomination to represent the 9th Congressional Districﬁg
of Illinois. Based on the advice of legal counsel, I hereby file
a complaint against the campaign practices of my opponent, U.S.
Representative Sidney R. Yates. As the attached documents
demonstrate, Mr. Yates’s fundraising practices have violated the
Federal Election Campaign Act, as amended (the "Act"). Mr. Yates
and his supporters have violated the Act in at least three
fundamental respects: (1) by failing to register with the
Commission a political committee that is raising funds for Mr.
Yates; (2) by failing to disclose properly who is soliciting
funds on the Congressman’s behalf; and (3) by encouraging illegal
contributions from (not-for-profit) corporations.
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The attached documents provide ample evidence of violations
of the Act:
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(A) Letter dated December 21, 1989 on the letterhead of Mr.
— Edward H. Able, Jr. and an enclosed contribution card
captioned "MUSEUMS FOR YATES."

(B) Chicago Tribune article dated January 11, 1990, with
the headline "Yates asked Art Institute for money, opponent
says."

(C) chicago Tribune article dated January 12, 1990, with

the headline "Eisendrath to file complaint against Yates
fundraising letter."

The Yates campaign has committed a serious violation of the
Act by failing to register "Museums for Yates" with the
Commission. Section 433(a) of the Act requires that every
"political committee" register with the Commission within 10 days
of its establishment. There can be little doubt that "Museums
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for Yates" falls within the definition of "political committee"
under Section 431(4) of the Act: "any committee, club,
association, or other group of persons which receives
contributions aggregating in excess of $1,000 during a calendar
year or which makes expenditures aggregating in excess of $1,000
during any calendar year." Since the date of the "Museums for
Yates" mailing was made on December 21, 1989, a filing was
required with the Commission by December 31, 1989 -- at the
latest. According to our inquiry last week to the Commission’s
Public Records Office, no such filing has been made relating to
"Museums for Yates."

The solicitation on Mr. Able’s letterhead for contributions
to Mr. Yates also violates Section 441d of the Act by failing to
"clearly state" who paid for it. A disclaimer that appears at
the bottom of the contribution card states "Paid for by the Yates
for Congress Committee." However, according to the January 11th
Tribune article, Mr. Able said that he paid for mailing the
solicitation himself. But there is no statement anywhere in the
letter or on the contribution card making the legally required
disclosure that Mr. Able paid for the "communication." Further,
the use of the logo "MUSEUMS FOR YATES" on Mr. Able’s
contribution cards fosters the impression that a group called
"Museums for Yates" may have paid for the mailing. The
solicitation is thus inaccurate, if not misleading. The "Paid
for by the Yates Committee" disclaimer diverts attention from
whether Mr. Able complied with other provisions of the Act. 1In
fact, since it appears that the entire mailing was not paid for
by the Yates for Congress Committee, the fundraising activities
of Mr. Able may have violated the Act’s prohibition against
accepting contributions from corporations.

Under Section 441b of the Act, contributions may not be made
by corporations and may not be accepted by campaign committees.
The Act defines "contributions" to include not just money but
"any services, or anything of value." Since this definition
includes such things as mailing lists, secretarial services,
photocopying and postage, the Commission should investigate
whether contributions in such form were made to the Yates for
Congress Committee by the American Association of Museums, of
which Mr. Able is executive director. There is ample ground for
concern that such an illegal contribution was made by the
American Association of Museums given that fact that, according
to the January 12th Tribune article, the Able solicitation was
sent to "300 museum officials." A further basis for this concern
is that the solicitations were made, as the January 11th Tribune
article put it, from "not-for profit museums . . . that rely on
Yates for federal funding." 1In any event, it would appear likely
that Mr. Able made an illegal contribution through his corporate
employer because he explicitly encouraged such activity in his
letter. The "p.s." of his letter encourages the recipients to
distribute contribution cards "to members of your board and staff
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corporations, if the museums followed Mr. Able’s suggestion, they
would violate Section 441b of the Act by making contributions in
the form of employees’ services. At least one such violation is
already a matter of public record. According to the Iribune
articles, the Able solicitation letter was distributed to the

trustees of the Art Institute of Chicago at a meeting on January
8, 1990.

Mr. Yates’s attempt to exploit our nation’s museums in his
campaign is in itself a violation of the Act. As a challenger to
Congressman Yates, I am concerned that his failure to comply with
the Act further tilts the playing field in favor of the
incumbent. But I am equally concerned that Mr. Yates and his
supporters have done a disservice to the cause they claim to
promote. The political activity that the Yates campaign has
encouraged the museums to undertake would jeopardize the critical
tax-exempt status of not-for-profit institutions.

As outlined above, the Yates campaign has committed several
violations of the Act. I urge the Commission to commence an
investigation not just of Mr. Able’s fundraising efforts but of
all communications by special interest groups and their
affiliates and associates which are authorized by Mr. Yates or
the Yates for Congress Committee. The voters of Illinois’ Ninth
District have a right to know who is raising funds for the
incumbent Congressman. The need for accurate disclosure, in
compliance with the Act, is particularly acute in light of the
incumbent’s attempt to solicit funds for his re-election from
special interest groups that rely on him for federal funding.

Sincerely yours,

Edwin W. Eisendrath III
Attachments

Subscribed and sworn before me this 22nd day of January, 1990 by Edwin W.

Eisendrath, III.
kﬁ)L&%nyL/ V:;JZ4N~

KRISTINE KULA, Notary Public

My Commission Expires July 18, 1992
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. Edward H, Able, Jr.

! . 3028 Arizona Avenue, N.W.

Washington, D.C. 20016

December 21, 1989
Dear Colleague:

Museums' great champlon 1n the House of Reprasentatives needs your help.
Congressman Sidney Yates {s being challenged in a primary this spring by a
young, very well-financed Chicago alderman who has announced he {s prepared to
soend $1 million to defeat Rep. Yates. ’n his twenty terms in Congress, Sid
Yates has never faced such a formidable cbstacle to re-election.

As Chairman of the House Appropriations Subcommittee on the Interior and
Related Agencies which has Jurisdiction over the budgets of the Arts and
Humanities Endowments and the Institute of Museum Services, Sid Yates has for
years been in the vanguard of congressional support for federal funding of
cultural activities.

At times of crisis, such as the early Reagan administration‘'s attempts to
halve the Endowments' funds and totally eliminate IMS, it has been Rep.
Yates's leadership that has made the difference. Without Sid Yates, last
summer's efforts by Senator Helms and Co. to gut the NEA and NEM might wall
have succeeded.

Perhaps the best way to put 1t is this: 1{magine what might happen to
funding for museums in a Congress without Sid Yates.

And that possibility s very real - unless enough dollars can be raised
for the Yates campaign to beat back the primary challenge. A1l around the
country the call has gone out to the cultural community to back Sid Yates in
his battle, as ha has backed us {n ours, so many times. I think museum
professionals and trustees can - and should - play a major role in this effort.

Please join me in making a generous contribution to the Yates campaign
today, by filling out the enclosed MUSEUMS FOR YATES card, and sending tt in
the enclosed envelope with your check. The election is in March 1990, but
funds are urgently needed now in order to purchase media and counter his
opponent's aggressive and expensive efforts.

Sidney Yates has always been there for us; now {s the time for us to be
there for him. Thank you.

With best regards,

p-s. 1 have enclosed extra MUSEUMS FOR YATES cards. Please distribute them to
members of your board and staff so they may help as well. If you need more,
please give me a call at 202-362-1109.
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MUSEUMS FOR YATES
O I will be happy to support Sid Yates. Enclosed is my contribution of $

Federal Law romquites thy brlluwing aslormatisn:
Name
Address
Clicy Zip

Employer Occupation
Phone

Please make cliccks payable to: YATES FOR CONGRESS
P.O. Box 906
Chicago, IL 60690

Federal Lew protubsts sccepring corporate checks Paid for by the Yates For Congress Commuttes.
>
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Yates asked Art Institute
for money, opponent says

By R. Bruce Dold

Ald. Edwin Eisendrath sent rip-

les through the arts community

ednesday with the allegation
that U.S. R
iciting contnbutions from not-for-
rroﬁt museums, including the Art
nstitute of Chicago, that rely on
Yates for federal funding.

The 43rd Ward alderman said
he obtained copies of a letter sent
on behalf of Yates by Edward H.
Able Jr., executive director of the
American Association of
Museums, and distributed Monday
to the board of directors of the
Art Institute.

The letter seeks funds to help
Yates fend off Eisendrath’s chal-
lenge in the March Democratic
primary. i

It sparked a brief controversy at
the board meeting before it was
quickly withdrawn and all refer-
ences to the letter were removed
from the minutes of the mceting.
Eisendrath became aware of the
letter because his stepfather, Lewis
Manilow, is a member of the Art
Institute’s board.

Such a controversy over
highbrow arts patrons aiding poli-
ticians might not have surfaced
anywhere but in the 9th Congres-
sional Distnct, where the Demo-
cratic primary has been dubbed
the battle of wine and brie. -

It is also not the first political

ep. Sidney Yates is sol- -

controversy to embroil the Art In-
stitute. Last year, politicians pick-
eted the museum afier it allowed a
student exhibition that included an
American flag draped on the floor
of the institute’s school. In 1988
several aldermen stormed the
school of the institute and re-
moved an objectionable painting
of Harold Washington.

The new controversy plays into
Eisendrath’s contention that Yates
is part of a congressional “old
boys network” that looks out for
its own interests.

Yates is the chairman of the
House Appropriations Subcom-
mittee on the Interior, which
handles federal appropriations for
the arts, including the $320 mil-
lion in annual appropriaticns for
the National Endowment for the
Arts and National Endowment for
the Humanities. Last year, Yates
led the fight against Sen. Jesse
Helms'’ bid to bar the use of feder-
al funds for “obscene or indecent”
art projects.

Able’s Jetter calls on “museum
professionals and trustees” to con-
tribute to the Yates campaign.
“Perhaps the best way to put it is
this: Imagine what might happen
to funding for museums in a Con-
gress without Sid Yates,” the letter
says.

“It’s a typical incumbent’s move
to shake down the special in-

terests,” Eisendrath said in an in-
terview. “It’s disgraceful and a
typical example of the scandal of
incumbency in Washington. The
Yates for Congress committee is
jeopardizing the tax status of all
the great museums.”

Art Institute officials said that
when the letter came up at the
board meeting, trustee and attor-
ney James Silliman declared the
board should not engage in politi-
cal activity and the matter was
dropped immediately.

Able said he mailed-the solicita-
tion at hx_sd\_m_emms_m_‘:nx.
_('P-ej,p_r le in_the museum communi-_

although -he -acknowledged
iﬁ_&xtwi_t included an envelope for .
checks that w;
Yates campaign. The solicitation,
he said, was done without connec-
tion to the American Association
of Museums.

“There are individuals in the
museum world who support Mr.
Yates and what he has done for
the humanities,” Able said. “It is
not tied directly to his role in sup-
port of us in Congress.”

Members of Yates’ campaign
staff also defended contributions
from the arts. “Most of the sup-.
port Mr. Yates will receive is
going to come from those who are
interested in the quality of life he
has championed,” said
spokeswoman June Rosner.
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Chicago Tribune, Friday, January 12, 1990 N

City/suburbs

Eisendrath to file complaint

against Yates fundraising letter

By R. Bruce Dold

Ald. Edwin Eisendrath (43rd)
said Thursday that he will file a
complaint with the Federal Elec-
tions Commission alleging that a
fundraising letter sent to museum
officials around the country on be-
half of U.S. Rep. Sidney Yates
{D., 1li.) violates election law.

.1 Eisendrath, who obtained a copy
of the letter thai was given to
board of directors of Art Insti-
{

cluding services, by corporations
in federal campaigns.

Eiscndrath, who is challenging
Yates in the March Democratic
primary, also charged that the in-
cumbent used his position as
chairman of the House
Appropriations Subcommittee on
the Interior to seck donations
from officials of not-for-profit
musecums that rely on the subcom-
mittee for funds.

Yates, however, said that his

tute of Chicago, said that federal
elections officials have indicated
that it might violate federal prohi-
bitions on campaign contributions
by corporations. -

But Robert Bauer, general coun-
sel of the Democratic Congres-
sional Campaign Committee, said
he saw no violation in the letter,
and Yates denied he was making
any effort to use his office to gar-
ner contributions.

subcommittee handles
appropriations by the National
Endowments for the Arts and
Humanities but has no control
over grants made by those agen-
cies 10 museums.

“As far as trying to extract
money, obviously he’s totally
wrong,” Yates said. “Friends of
mine throughout the country are
trying to raise money. After all,
Edwin has said he wil have a cam-
paign fund of $1 million. If he

The letter was sent by Edward
Able Jr., executive director of the
American Association of
Museums, It included a contribu-
tion envelope provided by the
Yates campaign.

The complaint is likely to focus
on whether employees of museums
or the American Association of
Museums helped distribute the let-
ter, which could violate federal law
that prohibits contributions, in-

does, 1 have to raise some money
t00.” '

Bauer, who consulted with the
Yates campaign on the issue, said
he was “at a loss” to find any vio-
lations in the solicitation.

Able said that he sent the letter
to 300 muscum officials, including
James *Vood, director of the Art
Institute. Copies were distributed
to trustees of the institute at a
meeting on Monday.



FEDERAL ELECTION COMMISSION

WASHINGTON, D.C. 20463

February 1, 1990

Edvin W. Eisendrath
Eisendrath for Congress
1708 N. Sedvick
Chicago, IL 60614

MUR 3023
Dear WMr. Eisendrath:

This letter acknovledges receipt on January 25, 1990, of
your complaint alleging possible violations of the Federal
Election Campaign Act of 1971, as amended ("the Act"),* by Rep.
Sidney R. Yates. The respondents wvill be notified of this
complaint vithin five days.

You w1ll be notified as soon as the Federal Election
Commission takes final action on your complaint. Should you
receive any additional information 1in this matter, please
forvard i1t to the Office of the General Counsel. Such
information must be svorn to 1n the same manner as the original
complaint. We have numbered this matter {UR 3023. Please rerer
Lo thils number .n all future correspondence. For your
information, wve have attached a pbrief description of the
Zommission's procedures for handling complaints. If you have
iny questions, please contact Retha Dixon, Docket Chief, at
(202 276-311C.

Sincerely,

Lawrence 1. Noble
General Counsel

Lo1® G.ELerner

Aassociate General Ccuansel

Enclosure
Procedures
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FEDERAL ELECTION COMMISSION

WASHINGTON, D C 20463

February 1, 1990

Sherman Rosenfield, Treasurer
Yates for Congress Committee
421 W, Helrose

Chicago, IL 60657

RE: MUR 3023

Dear Mr. Rosenfield:

The Federal Election Commission received a complaint vhich
alleges that the Yates for Congress Committee and you, as
treasurer, may have violated the Federal Election Campaign act
of 1971, as amended ("the Act”). a4 copy of the complaint 1s
enclosed. Ve have numbered this matter MUR 3023. Please refer
to this number 1in all future correspondence.

Under the act, you have the opportunity to demonstrate 1n
vrating that no action should be taken against you in this
matter. Please submit any factual or legal materials wvhich you
believe are relevant to the Commission's analysis of this
matter. here apprcpriate, statements should be submitted under
sach. Ycur response, 'hich should be addressed to the General
Tounsgei’'z Office, must De submitted vithin 15 days of receipt of
This letter. 1f no response 1s received uwithin 15 days, the
Jommlssicn may take further action based on the available
inrormacion.

Thiz matter vilil remain conrfidential 1n accordance vith
ZoU.50C. % 2370(ar s 3 and 5 +37C1a)(12)(Aal unless you notify
“he Jimmission LN vYriTtiag that vou wish the matter to be made
SuLoLL . If vou Latend o pe represented by counsei n thils
matier,. piease advise “he Commlssion by compieting the enclosed

form -tating the name. address and telephone numper of such
counsei, and audthorizing such counsel to receive any
aqotilfications and other communications from the Commlssion.

If 40ou nave anv guestions, please contact Xavier dcDonnell,
“he attorney assicgnes Lo thils matter at (202) 376-5690.
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For your information, ve have attached a brief description
of the Commission's procedures for handling complaints.

Sincerely,

Lavrence M. Noble
General Counsel

{4

BY: Lois G. erner
Associate General Counsel

Enclosures
1. Complaint
2. Procedures
3. Designation of Counsel Statement

cc: Sidney R. Yates



FEDERAL ELECTION COMMISSION

WASHINGTON, D.C 20463

February 1, 1990

James Wood, Director

Art Institute of Chicago
Michigan Avenue at Aadams Street
Chicago, IL 60603

RE: MUR 3023

Dear HMMr. WHood:

The Federal Election Commission received a complaint which
alleges that the art Institute of Chicago may have violated the
Federal Zlection Campaidn act of 1971, as amended ("the act").
n Copy of the complaint :s enclosed. Ve have numbered this
matter i{UR 3023. Please refer to this number in all future
correspondence.

Under the Act, you oOave the opportunlty to demonstrate in
vrrting ~hat no action should be taken against you 1in this
matter. rlease submlit any factual or legal materials vhich you
Lelieve sre relevant to The Commission's dnalysis of this
matter. ‘nere appropriate, statements zhould be submitted under
cAth. Tour response, vhich shouid be addressed to the Generai
Tsunsel’s Office, must be submitted withlin 15 days of receipt of
TLlo o .etler. if no response is received vithin 15 days, the
TrumiasiLn may TakKe rurther action pbased on the avallable
tafdrmatiin.

2a rorrllocemain Conrfldential in accordance vvith
+37qgtar 2 02y and 5 23791801121 (a) unless vou aotify
L8100 14 Yriting that you vlsh the matter to bLe made
f you intend 7o be represented Ly counsel in thls
..ease advice The Commission oy cCompleting the enclased
ting the name. sddress and telephone nuaber ot zuch
. and authoricing such counsel to receilve any
tions and other communications from the Commission.

£ vou have any gues please contact Xavier ucDonnell,
tsrney assigned to matter at (202) 376-5690.




For your information,

BY:

Enclosures

1. Complaint
2. Procedures
3. Designation of Counsel

ve have attached a brief description
of the Commission's procedures for handling complaints.

Sincerely,

Lawrence M. Noble
General Counsel

Lois G. L
AsSsociate /General Counsel

Statement
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FEDERAL ELECTION COMMISSION

WASHINGTON, D.C 20463

February 1, 1990

Edvard H. Able, Jr., Executive Director
American Association of Museunms

1225 1 Street, N.W.

Washington, D.C. 20005

RE: MUR 3023

Dear HHr. Able:

The Federal Election Commission received a complaint wvhich
alleges that the american Associlation of Museums may have
viclated the Federal Election Campaign Act of 1971, as amended
{("the Act"). A copy of the complaint 13 enclosed. We have
numbered this matter MUR 3023. Please refer to this number 1in
all future correspondence,

Znder - the aAct, you have the opportunity toc demonstrate 1in
Vriting that no action should be taken against you in this
matter. Please zubmit any factual or legal materials vhich you
believe are relevant to the Commission’ 3 analysis of this
matter. Yhere appropriate, statements should be submitted under
vpath., Jour response, vhich should be addressed to the General
CTounsel > 0ffilce, must be submitted vithin 15 days of receipt of
thls .etter. 1If no response 1s received vithin 15 days, the
COmMmMlIslan may take further action based on the available
incrmation.

Thie matter uirll remaln Zconridentlal 1n accordance 'r1th
TLU2.00 8 337giaj 4308 and 5 437g(a)(12)(A) unless vou notily

“he Commission ln o wriling Shat you vizh the matter To be made
oubLic. If you lntend o be represented by counsei :n this
matter, zlease advise the Commission oy completing the enclosed
torm -tating the name, address and telephone number of such
councel, and author:izing such counsel -o receive any

nctrfrcations and other communications from the Ccmmission.

I vou have any questions, pledase contact Xavier Mclonnell,
the sttorney assigned to this matter at (202) 376-5690.
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For your information,

ve have attached a brief description

of the Commission's procedures for handling complaints.

BY:

Enclosures
1. Complaint
2. Procedures
3. Designation of Counsel

Sincerely,

Lavrence M. Noble
General Counsel

Lols Gfiierner
A8sociate General Counsel

Statement
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FEDERAL ELECTION COMMISSION

WASHINGTON, D.C. 20463

February 1, 1990

Edvard H. Able, Jr.
3025 Arizona Avenue, N.W.
Washington, D.C. 20016

RE: MUR 3023

Dear HMr. Able:

The Federal Election Commission received a complaint wvhich
alleges that you may have violated the Federal Election Campaign
Act of 1971, as amended ("the Act"). A copy of the complaint 1is
enclosed. We have numbered this matter MUR 3023. Please refer
to thils number 1in all future correspondence.

Under the act, you have the opportunity to demonstrate 1in
vriting that ao action should be taken against you 1in this

matter. Please submit any factual or legal materials vhich you
believe are relevant to the Commilssion's analysis of this
matter. "There appropriate, statements should be submitted unaer
Jath. Your resgponse, vhich should be addressed to the General
Counsel's Office, must be submitted within 15 days of receipt of
this letter. If no response :s received vwithin 15 days, the

“ommission may take further action based on the available
informacion.

This matter vill remain contfidential in accordance vwith
2 U.S.C. 5 437g1a1i4iiB1l and % 437gta)(12)(A) unless you notirivy
the Clmmission ln writing that you vish the matter to De made
public. If you :intend to be represented by counsel 1n thils
watter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsei, and authorizing sSuch counsel to receive any
notrfications and other communlications from the Commission.

If you have any guest:ions, please contact Xavier HcDonnell6,
~he sttorney assigned to this matter at (202) 376-5690.




For your information, we have attached a brief description

of the Commission's procedures for handling complaints.
Sincerely,

Lavrence M. Noble
General Counsel

Lo;s G.iLerner
Associate General Counsel

Enclosures

- 1. Complaint
' 2. Procedures
3. Designation of Coursel Statement
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SCHUYLER, ROCHE & ZWIRNER
A PROFESSIONAL CORPORATION
ONE PRUDENTIAL PLAZA
SUITE 3800
130 EAST RANDOLPH STREET
CHICAGO, ILLINOIS 6060

MICHAEL C. DORF TELEPHONE 312/ 365-2400 NBD PLAZA, SUITE 1190
1603 ORRINGTON AVENUE

EVANSTON, ILLINOIS 60201
TELEPHONE 708 /4919760
FACSIMILE 708 / 491- 0658

OIRECT DIAL NUMBER FACSIMILE 312/ 565-8300

3i12/565-8354 FACSIMILE 312/ 565-8498

February 12, 1990

Mr. Lawrence M. Noble
General Counsel

Federal Election Commission
Washington, D.C. 20463

Re: Matter MUR 3023-Yates for Congress Committee

o Dear Mr. Noble:

— I am writing on behalf of the Yates for Congress Committee

i (the "Committee"™) and Sherman Rosenfield, its Treasurer, in

) response to your letter of February 1, 1990 concerning a

complaint lodged against the Committee and Mr. Rosenfield by

Edwin W. Eisendrath, III (the "Complaint™). The Committee is the

_— principal campaign committee of Congressman Sidney R. Yates (D.
Illinois). Pursuant to 2 U.S.C. 437(g)(a)(l) and 11 C.F.R.

o §111.6(a), the Committee and Mr. Rosenfield shall demonstrate
that the Federal Election Commission should not only dismiss the
© Complaint but should consider the issuance of a finding that Mr.

Eisendrath and Eisendrath for Congress have violated 11 C.F.R.
§111.21(a).

The Complaint alleges three violations of the Federal
- Election Campaign Act: "(l) by failure to register with the
Commission a political committee that is raising funds for Mr.
Yates; (2) by failing to disclose properly who is soliciting
funds on the Congressman's behalf; and (3) by encouraging illegal
contributions from (not-for-profit) corporations.”

The three allegations arise out of a single incident. Mr.
Edward H. Able, Jr., of Washington, D.C., volunteered to
distribute, on behalf of the Committee, a fundraising postcard
and return envelope. The postcard, intended to be sent to the
many individuals around the country who support Congressman
Yates' efforts to aid museums, was titled "Museums for Yates".
Mr. Eisendrath has attached a copy of the postcard to the
Complaint and, as the Complaint acknowledges, the postcard was
clearly labelled "Paid for by Yates for Congress Committee". 1In
addition, the postcard directed contributions to be made payable
to the Committee and both the postcard and the return envelope
were addressed to the Committee at its post office box in
Chicago.




Mr. Lawrence M. Noble
Federal Election Commission
February 12, 1990

Page 2

Mr. Able, who, as Executive Director of the American
Association of Museums, is well-known and well respected by those
in the museum community, wrote a cover letter accompanying the
postcard on his personal stationery. Mr. Able paid for the
printing of the letter and the expenses of this printing were
reported as an in-kind contribution by Mr. Able on Schedule A of
the Committee's January 31 (1990) Year End report. A copy of the
relevant page of the report, as filed with the Federal Election
Commission, is attached as Exhibit A to this letter.

The procedure by which an individual distributes material of
a campaign committee is well established and is clearly
authorized by FEC Advisory Opinion AO 1981-60, which states: "An
individual may distribute solicitations he receives to friends
and relatives, but if the solicitation is from a candidate, any
expenses involved in the redistribution is considered a
contribution.”™ A copy of the Advisory Opinion is attached as
Exhibit B to this letter.

Moreover, 11 C.F.R. §102.8(a) clearly contemplates the
situation where an individual not the treasurer of a political
committee may receive political contributions on behalf of the
committee and sets forth a procedure for transmitting such
contributions to the committee.

With respect to the allegation in the Complaint that
solicitations were made to corporations, the postcard clearly
states that: "Federal law prohibits accepting corporate checks,"
and, in accordance with 11 C.F.R. §103.3, the Committee would
have returned any such contributions.

Accordingly, it is clear that 1) fundraising was done only
by the Committee or its agent; 2) the fundraising materials
clearly indicated that they were paid for by the Committee and
that contributions were to be directed to it; and 3) no corporate
solicitations were made. Mr. Eisendrath's allegations are
groundless.

Finally, it is apparent to the Committee and Mr. Rosenfield
that Mr. Eisendrath's Complaint was made solely to smear
Congressman Yates and raise a non-existent campaign issue which
could be exploited in the media. 1In fact, Mr. Eisendrath held a
press conference to announce that he was filing the Complaint. A
copy of a story in the Chicago Sun-Times dated January 23, 1990
is attached as Exhibit € to this letter.
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Mr. Lawrence M. Noble
Federal Election Commission
February 12, 1990

Page 3

The disclosure of the contents of a complaint filed with the
Federal Election Commission explicitly violates 11 C.F.R.
§111.21(a), which states: "Except as provided in 11 C.F.R.
§111.20, no complaint filed with the Commission, nor any
notification sent by the Commission, nor any investigation
conducted by the Commission, nor any findings made by the
Commission shall be made public by the Commission or by any
person or entity without the written consent of the respondent

with respect to whom the complaint was filed, the notification
sent, the investigation conducted, or the finding made."
(emphasis added) No exception to this rule is made for the
complainant.

The Committee and Mr. Rosenfield respectfully request,
therefore, that the Complaint be dismissed and that Mr.
Eisendrath and Eisendrath for Congress be cited for violation of
11 C.F.R. §l1l11.21(a).

I would be pleased to provide any additional information.
Sincerely,

2t (5

Michael C. Dorf
MCD/1s

I have read the aforesaid letter and the statements set
forth therein are true and correct.

&~ 4 -

Sherman Rosenfield, V!
and on behalf of Yates for
Congress Committee

Subscribed and sworn

before me this /. ¢7

day of February, 1990.

. /’
/ #

el Ll i

ﬁotary Public

My Commission Expires:

tha gy 20 199

VOFEICIAL STAL
LEONA Sieail
Notary Public. State of liiinois
Ccok County

>




SCHEDULE A  MATTER z"“”

EXHIBIT A
ITEMIZED RECEIPTS

Poge 28 of

LINE NUMBER
(Use separam scheduiels) for esch

categary

of the Oetsiles

Summary Pege)

Any information copied from such Raports or Statements may not be sold or used by sny person for the purpose of soliciting contributions or for
commercisl purposes, other than using the name and address of any political committes to solicit contributions from such committee.

Name ot Committee (in Full)

Yates for Congress Committee

A. Full Name, Mailing Address and ZIP Code Name ot Empioyer Date (month, Amount ot Each
gg?eghgi‘;g:iias Precision Plating Qo d*:v* fackipt ihis Period
Winnetka, Illinois 60093 11/27/89/ $ 500.

Occupation

Receipt For: BXrimery O General Owner
Q Other (specify): Aggregate Yesrto-Date—$ 500 .

B. Full Name, Mailing Address and ZIP Code Name of Employer Date (month, Amount of Each
Sidney S. Zlotnick day, yesr) Receipt This Period
2507 Massachusetts Ave. NW Self-Employed
Washington, D.C. 20008 12/7/89 500.

Cccupstion

Recoipt For: X Primary O General Attorney
O Other {specify): Aggregate Yesr-to-Date—$ 500 .

C. Full Name, Mailing Address and ZIP Code Name of Empioyer Date (month, Amount of Each
W. McNeil Lowry day, yesr) Receipt This Period
3938 Washington Street San Francisco Ballet

e San Francisco, CA 94118
_ Occupation 11/27/89 500.
Receipt For: X Primary O General President
) Q Other (specify): Aggregste Year-to-Date—$ 50 () .
) D. Full Name, Msiling Address and ZIP Code Name of Employer Qate (month, Amount of Each
~ Esther M. Ridder day, vesr) Recsipt This Period
3117 Hawthorne Pl
Washington, D.C. 20008 12/4/89 1,000.
~ Occupation
Receipt For: P Primary G Genersi Homemaker
O C Other (specify): Aggregate Year-to-Date—$ 1,000,

_ E. Full Name, Mailing Address and 21P Code Name of Employer Dets (month, Amount of Each
N Albert K. Webster day, year) Receipt This Period
9 158 W. 94th sSt. New York Philharmonic

New York, NY 10025
- Occupstion 12/12/89 250.
Receipt For: XX Primary O Genersi Executive Vice Pre# .
-~ O Other (specity): Aggregate Year-to-Dste—$ 250 .

F. Full Name, Mailing Address and ZIP Code Name of Employer Dats (month, Amount of Each
Lois Zoller day, vear) Receipt This Period
3180 N. Lake Shore Drive Self-Employed
Chicago, Il 60657 11/27/89 1,000.

Occupation

Receipt For: 8 primary O General Investor
O Other (specify): Aggregate Year-to-Dare—$ 1 . 000

G. Full Name, Mailing Addrems and ZIP Code Name of Employer Dats (month, Amount ot Each
3025 Arizona Ave. N American Assn. of | dwrsn | Mt e

. : Museums 12/27/89 327.41
Washington, D.C. 20016 IN KIND QONTRIBUTION
(See Schedule B) Occupstion Printing |[Stationery axc

Recaipt For: & Primary Q General Executive Dir. Fund-Raisilng Letter
Q Other (specify): Aggregate Year-10-Oate~$327 .41

SUBTOTAL of Recsipts This Page (0PtORBI) . - « .« « .« e v e et ettt et et e e et e e eeeneeeeenn 4,077.41

TOTAL This Period (fest Dage this line NUMbBEr Only) . . . . . .. vttt vt vt eenn o s eeeseseeesnsnnaanesans 147,627.41

TALITOT AR ARSI G Sy DT
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MATTER MUR “ EXHIBIT B-1 “
/

8 &1582 Opiqiom % 10,831

95645] AO 1981-60: Forwarding Solicitations by Individu

lhn Individual may distribute solicitations he receives to friends and relgtives

but {f the solicitation is from a candidate, sny expense involved in the
redistribution is considered a contribution. Answer to Robert Bearce, 3928 Amherst
Houston, Texas 77005.]

This responds to your letter of December 21, 1981, requesting an advisory
opinion concerning application of the Federal Election Campaign Act of 1971, as
amended ("the Act"), to the forwarding of solicitation letters received by you.

Your letter states that you received many solicitation letters from different
political action comnittees and candidates. You state that in order to support
these political action committees or candidates, you wish to take the original
solicitation letter you receive, type your own message®/ on {t, and send the letter
to a friend, neighbor, or relative of yours. You note that the letter you receive
does not ask you to do this and that you would not make copies of the original letters.
Your sole concern is “that of bringing to the attention of other people the
opportunity” to contribute to the particular political action committee or candidate.
You state that you will receive no pay or remuneration other "than the satisfaction
of knowing I have brought good candidates to the attention of other people, giving
ther the chance to make their own decision.” You ask whether this is permissible
under the Act and Commission regulations.

The Commission concludes that nothing in the Act or Commission regulations
prohibits you from undertaking the described activity although it may be subject
to contribution limitations.

Under the first situation you describe in your request a solicitation letter
received from an unauthorized committee would be sent to another individual. Under
the Act, any costs incurred with respect to forwarding the letters are not considered
a contribution to the political actfon committee, so long as the forwarding of such
letters is not done at the direction of or in coordination with the political action
committee. Thus, costs incurred for forwarding the letters by you are not subject to
limitation or reportable.

Under the second situation you describe in your request, a solicitation letter
from a candidate or his or her authorized committee would be sent to another individual.
Under the Act, the financing by any person of the dissemination, distribution, or
republication, in whole or part, of any written or other form of campaign materials
preprared by a candidate or his/her authorized committee constitutes both an
expenditure and a contribution. As a contribution the costs incurred would be
subject to the contribution limitations. 2 U.S.C. $44la(a)(7) and 11 CFR 109.1(d)(1);
see Advisory Opinion 1980-46 [%5508] and compare Advisory Opinion 1978-49 [15339], copies
enclosed. Thus, while it {6 permissible for you to send a letter you may have
received from a candidate to friends, neighbors, and relatives, the postage costs
and any other costs you incur in forwarding those letters represent a contribution
from you to that candicdate and therefore are subject to the $1,000 per election, per
candidate, limitation on contributions by individuals to candidates. See 2 U,S.C.
$441a(a) (1) and 11 CFR 110.1(a).

"f‘.
t——
e
™
<
)

This response constitutes an advisory opinion concerning application of the Act,
or regulations prescribted by the Commission, to the specific transaction or activity
set forth in your request. See 2 U.S.C. $§437f.

Dated: Fedbruary 26, 1982.

Federal Election Campaign Pinancing Guide
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10,832 Advisory Opinions e

8/ The message you propose to typs on a letter from a PAC would vesd as follows:

"T0 WHOM IT MAY CONCERN: plesse read over the following letter from
. 1f you believe their efforts ehould be supported,

(1) contribute 4{f you can and (2) pase this letter on to somecne 8lee you
might think would be interested in working for .the principles American [sic)
vas founded upon."” When you receive a letter from a candidate (e.g. The
Committee to Elect John Doe for Senate) you would type the following messege:
"TO WHOM IT MAY CONCERN: If you think John Doe 1s the right msn for the
Senate, (1) contribute if you can and (2) pass this letter on to someone
else you think night be interested in supporting John Doe."

[95646) AO 1981-56: PFormation of Political Action Committee by Corporate
Partnership

{A partnership composed of corporations way not form a political action committee.

Ansver to Jokn J. Duffy and Joseph M. Sellers of Pierson, Ball § Dowd, 1000 Ring
Building, 1200 1B8th Street, N. W., Washington, D. C. 20036.]

This responds to your letter of December 14, 1981, requesting an advisory
opinion on behalf of Sstellite Business Systems concerning spplication of the Federal
Election Campaign Act of 1971, as amended ("the Act”) to the establishment of a
separate segregated fund by s partnership of corporatfons. Specifically, your
request poses three questions:

1. May » partnership of corporetions establish a separate segregsted fund to
solicit voluntary contributions from the partnership's executive or
administrative employees?

May such a partnership solicit all of its employees or, in the alternative,
only 1ts executive or administrative employees for contributions to a
separate segregated fund of a trade association to which the partnership
belongs?

Msy a trade association to which such a psrtnership belongs, and vhich has

the consent of the partnership, solicit the partnership's executive or
administrative employees for voluntary contributions to the trade sssociation's
separate segregated fund?

Your request sets forth the following facts:

Satellite Business Systems ("SBS") is a partnership composed of three unrelated
corporations. The partners are Comsat General Business Communicatfons, Inc., a
subsidiary of Comsat General Corporation; Information Satellite Corporation, a
subsidiary of International Business Machines Corporation (IBM), and Aetna Satellfte
Communications, Inc., a subsidiary of the Aetna Casualty and Surety Company. (The
parent company of & partner in SBS {s referred to in your request as the "sponsor" of
that partner.)

Managerial control of SBS rests in a partners’' committee, which acts
unarirmously or by majority vote depending upon the matter under consideration.
The partners' committee has nine members. Each partner appoints three members,
and the appcintees of each partner collectively cast the single vote to which the
partner they represent is entitled. No director, officer or employees of any of
the partners, or their sponsors or affiliated companies may be an officer or an
employee of SBS.

SBS is a general (full) member of the Ad Hoc Committee for Competitive
Telecommunications (ACCT), which is a non-profit corporation exempt from taxation
under 26 U.S.C. $501(c){(6).1/ None of SBS's partners, nor their sponsors, are
members of ACCT. ACCT intends to establish a separate segregated fund and solicit
contributions from the executive or administrative employees of its members. Provided
that SBS annually gives ACCT its consent, ACCT proposes to solicit SBS's executive
or administrative employees for contributions to ACCT's separate segregated fund.

© 1982, Commerce Clearing House, Inc.
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€20 MILLION LOTYO PRIZE: The 1ot pine in Ahiy
Soturduy's diswing was intressed by 84 million Monday, 1uki

the ?or_kpi;t §20 wmillion. “Two consecntive rolluvere have esusg
siguificant growth Tu the lotio jaekpol and stunulnted player

Interert in thy game,” maid Sheron Bharp, htwry director,

LOYTO WINNERS SURFACE: A group of 11 workers from the
d.1. Cere manufaciuring plant in Burlinglon, lows, mpfcd for-
ward Monday to claim & 620,888,684 prite from the Dee. ¢ lilinols
Lotto diawing..The Gantry Gioup Partnership will receive the
prize in 20 annue} payments of more than $1 million. “Gantry® b
the name of the unit of J. 1. Case where they work. Most af the
winners said they plan 1o pey bills or purchase ftems such as new
trucks or boste Mut for one gouple, David Clark and his ‘wife,
Jovce, the prize had an extrs meaning Their non can now undergo
o kidney transplant that previowsly thoy could not afford.

YATES FUND-RAISING MITi Al Edwin W. Eisendrath

'(43rd) filed & complaint with the Federal Election Commission on

Monday charging Rop. Sidney Yater (D-21.) with lmg\’m&er fund-
taising octivities. Eisendrath, chalienging Yates in t arch 80
Democratic primary, accused Yates of “encouraging lllegal contrl-
Lutions from nonprofit corporations.” A Yates spokesuian rospond-
ed, “This {s & continustlon of a publicity stunt that Eisondrath
began twi wieks |§o. without ment then and without roerit now."
Eicendiuth't complaint steins Hom » recent fund-raising Jelter
distributed 1o the Art Institute board. Yates server pe chairman of
the House Appiopristions subcommittee on the Interior, whirh
haudiee approprintions for the arl. '
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WUR 3023-Yates for Congress Committee &

NAME OF COUMSKL: Michael C. Dorf

Schuyler, Roche and Zwirner

ADDRESS :
One Prudential Plaza, Suite 3800
130 East Randolph Street -
—entTays, ITIInois 60601
TELAPEOWS : 312-565-2400

The above-named individual is hereby designated as my
counsel and is authorizad %o receive any notifications and other

communications from the Commission and to act on ay behalf before

N the Commission.

@ ?‘é S /P70 A Y2
. ate 4 gndture

M
(Ve )
o
o RESPONDENT'S NAME: Yates for Congress Committee -n .
: m -
c/oSherman Rosenfield oo -
~ ADDRRSS : 421 W. Melrose pon
& : L
N Chicago, Illinois 60657 =
. = S -
fa} N :
HOME PHONE: 312-525-8902 o E
) BUSINESS PHOWS:
¢ Blrm wWdSS:ir A8 . 7T S34 J962 -0 S3icA TINGD:GL THSEM -— S3lga CIONGD taCAs
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I l Edward H. Able, Jr. k) 'thuv&; _
3025 Arizona Avenue, N.W. -DERAL SRR COomissioN
Washington, D.C. 20016
S90FEB 16 PM 3:0S
15 February 1990
i
3 na-
A i I
Lois G. Lerner o .
Associate General Counsel — f~§
Federal Election Commission A
Washington, D. C. 20463 :1:, i=
@ ;§~
N A2
@ A
‘>
=

RE: MUR 3023

Dear Ms. Lerner:

Enclosed is my response to the complaint filed by Edwin W.
My counsel, Richard Meltzer of Winston & Strawn,

Eisendrath.
discussed the submission deadline of this response with Mr.
Xavier McDonnell of your office who agreed that since the
complaint was received by me on February 4, 1990, the deadline

for submitting a response is February 20, 1990 (the day
following the President's Day Federal holiday}.

in ely,
/%‘W/ W@)
ard H. Able, Jr.

S
Ed




BEFORE THE FEDERAL ELECTION COMMISSION
OF THE UNITED STATES

In the Matter of

YATES FOR CONGRESS )
AND SUPPORTING COMMITTEES ) MUR No. 3023

I. Summary of Complaint

A complaint dated January 22, 1990, was filed against "U.S.
Rep. Sidney R. Yates and Supporting Committees."™ It is not clear
from the complaint whether the complainant is Edwin W. Eisendrath
III, the Edwin Eisendrath Campaign Committee or an organization
called Eisendrath for Congress. The complaint was forwarded to
Edward H. Able, Jr. ("Able") by the Federal Election Commission
(the Commission") and received by him on February 4, 1990.

The complaint alleges four violations of the Federal

Election Campaign Act of 1971, as amended (the "Act"):

A, "Museums for Yates" should have registered as a
political committee.

2. The Able letter (the "Letter") failed to state who paid
for it.

3. The American Association of Museums (the "AAM") paid
for the Letter.

4. The Letter encourages corporations to make
contributions for employee services.

II. Applicable Law
A. "Museums for tes" should have registered as a
political committee.

A political committee is "any committee, club, association,
or other group of persons which receives contributions
aggregating in excess of $1,000 or which makes expenditures
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aggregating in excess of $1,000 during a calendar year." 2
U.S.C. §431 (4):; 11 C.F.R. §100.5(a). In this case, no political
committee exists; therefore, no registration is required.

No committee, club, association, other group of persons or
entity of any kind called "Museums for Yates" exists or is
contemplated. The Letter was sent by Able in his individual
capacity. In addition, Able has not and will not receive any
contributions, since the card enclosed with the Letter makes
Clear that any contribution is to be sent directly to the Yates
for Congress Committee (the "Committee"). Thus, two essential
elements required by the statute and regulations in order to
establish the existence of a political committee are absent in
this case: no group activity occurred and no contributions were
received.

B. The Letter failed to state who paid for it.

The Act requires a disclosure statement identifying the
person financing a communication advocating the election of a
candidate or soliciting contributions through "any broadcasting
station, newspaper, magazine, outdoor advertising facility,
direct mailing, or any other type of general public political
advertising." 2 U.S.C. §441d(a); 11 C.F.R. §110.11(a)(1).

It is difficult to determine from the complaint the category
which the complainant believes is applicable to the Letter.
Clearly, the Letter was not made through any public media or
other general public advertising. Therefore, it must be assumed
that the complainant believes that the Letter is a "direct

mailing." A direct mailing means any mailing by a commercial
vendor or any mailing made from commercial lists. 11 C.F.R.
§100.8(16)(1i). Since the Letter was neither made by a commercial

vendor nor from commercial lists, it is not subject to the
disclosure statement requirement.

The Commission also has issued an advisory opinion that
confirms the preceding conclusion in a situation involving
similar facts. A.O. 1981-60; CCH Federal Election Campaign
Financing Guide ("CCH Guide") 95645 (February 26, 1982). The
Commission approved a letter forwarding a solicitation from a
candidate in which the sender of the letter did not indicate that
he was paying the forwarding costs. The Letter is in all
important respects identical to the letter at issue in A.O0. 1981-
60. The Letter merely forwarded the Committee solicitation card,
and any contributions that the recipient of the Letter wishes to
make are made directly to the Committee.

The Commission did state in A.O0. 1981-60 that costs
associated with forwarding the letter must be treated as a
contribution by the sender to the candidate whose solicitation
materials were enclosed. 1In this case, Able reported the costs
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he incurred as an in-kind contribution, and the costs were
included in the January 31, 1990, filing of the Committee.

C.

The AAM did not pay any of the costs associated with the
Letter. The AAM did not compensate Able or any other employee
for time spent in composing, typing and signing the Letter.
Therefore, no corporate contribution was made by AAM.

The Commission also has opined that appearances by corporate
officials in television and radio advertisements on behalf of
candidates for federal office are not contributions by the
individual or by his corporate employer even when the corporate
employer is identified and the advertisement is paid for by the
candidate. A.O. 1984-43; CCH Guide 95783 (September 14, 1984).

A.0. 1978-77; CCH Guide 95365 (October 20, 1978). In this case,
neither the AAM nor Able’s position with the AAM is mentioned in
the Letter in any way. Thus, the facts are narrower than those

present in the advisory opinions.

D. The lLetter encourages corporations to make
contributions for employee services.

The Letter does not encourage any activities prohibited
under the Act. A recipient of the Letter could engage in any
number of lawful activities. For example, corporate employees
are permitted to volunteer their services to candidates provided
that they are not compensated. 11 C.F.R. §100.7(b)(3): A.O.
1984-43; A.0. 1978-77. 1If the logic employed by the complainant
is pursued, it would lead to an absurd result. The position put
forth by the complainant would prohibit the solicitation of any
individual since the possibility exists in all cases that the
individual will act or fail to act in a manner contrary to law.

III. Conclusion.

The Commission should find that no reason exists to believe
that the complaint sets forth any possible violation of the Act
and, accordingly, the Commission should close the file in the

matter.
‘/%§?p ctfully gubmj d,
~Ovmd Y. //%t; )
Jr.

Edward H. Able,
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Edward H. Able, Jr.

)i wenutive Director

American
Association
of
Museums

o L
o = ‘;
February 15, 1990 L
w e —
R
Ms. Lois G. Lerner - =
Associate General Counsel =x ;
Federal Election Commission e
~ Washington, D.C. 20463 o %
W
f\] -\é
Re: MUR 3023
o Dear Ms. Lerner:
- Enclosed is our response to the complaint filed by
M Edwin W. Eisendrath. Our counsel, Richard Meltzer of
Winston & Strawn discussed the submission deadline of this
&) response with Mr. Xavier McDonnell of your office who agreed
that since the complaint was received by us on February 4,
= 1990, the deadline for submitting a response is February 20,
- 1990 (the day following the President’s Day federal

holiday) .

Sincerely,

Americ Association of Mu S

EdwArd H. Able, Jr.
Executive Director

7

1225 Eve Street Telephone
Northwest (202) 289-1818

Washington DC
20005




BEFORE THE FEDERAL ELECTION COMMISSION
OF THE UNITED STATES

In the Matter of

YATES FOR CONGRESS )
AND SUPPORTING COMMITTEES ) MUR No. 3023

I. Summary of Complaint

A complaint dated January 22, 1990, was filed against "U.S.
Rep. Sidney R. Yates and Supporting Committees." It is not clear
from the complaint whether the complainant is Edwin W. Eisendrath
I1I, the Edwin Eisendrath Campaign Committee or an organization
called Eisendrath for Congress. The complaint was forwarded to
Edward H. Able, Jr. ("Able"), Executive Director of the American
Association of Museums ("AAM"), by the Federal Election
Commission (the Commission") and received by the AAM on February
4, 1990.

The complaint alleges four violations of the Federal
Election Campaign Act of 1971, as amended (the "Act"):

1. The Able letter (the "Letter") failed to state who paid
for it.

2. The American Association of Museums (the "AAM") paid
for the Letter.

II. Applicable Law
A. The AAM paid for the Letter.

The AAM did not pay any of the costs associated with the
Letter. The AAM did not compensate Able or any other employee
for time spent in composing, typing and signing the Letter.
Therefore, no corporate contribution was made by AAM.

The Commission also has opined that appearances by corporate
officials in television and radio advertisements on behalf of
candidates for federal office are not contributions by the
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individual or by his corporate employer even when the corporate
employer is identified and the advertisement is paid for by the
candidate. A.0. 1984-43; CCH Guide §5783 (September 14, 1984).
A.O. 1978-77; CCH Guide 95365 (October 20, 1978). In this case,
neither the AAM nor Able’s position with the AAM is mentioned in
the Letter in any way. Thus, the facts are narrower than those
present in the advisory opinions.

B. The Letter failed to state who paid for it.

The Act requires a disclosure statement identifying the
person financing a communication advocating the election of a
candidate or soliciting contributions through "any broadcasting
station, newspaper, magazine, outdoor advertising facility,
direct mailing, or any other type of general public political
advertising." 2 U.S.C. §441d(a); 11 C.F.R. §l110.11(a)(1).

It is difficult to determine from the complaint the category
which the complainant believes is applicable to the Letter.
Clearly, the Letter was not made through any public media or
other general public advertising. Therefore, it must be assumed
that the complainant believes that the Letter is a "direct

mailing." A direct mailing means any mailing by a commercial
vendor or any mailing made from commercial lists. 11 C.F.R.
§100.8(16)(i). Since the Letter was neither made by a commercial

vendor nor from commercial lists, it is not subject to the
disclosure statement requirement.

The Commission also has issued an advisory opinion that
confirms the preceding conclusion in a situation involving
similar facts. A.O. 1981-60; CCH Federal Election Campaign
Financing Guide ("CCH Guide") 95645 (February 26, 1982). The
Commission approved a letter forwarding a solicitation from a
candidate in which the sender of the letter did not indicate that
he was paying the forwarding costs. The Letter is in all
important respects identical to the letter at issue in A.O. 1981-
60. The Letter merely forwarded the Committee solicitation card,
and any contributions that the recipient of the Letter wishes to
make are made directly to the Committee.

The Commission did state in A.0. 1981-60 that costs
associated with forwarding the letter must be treated as a
contribution by the sender to the candidate whose solicitation
materials were enclosed. In this case, Able reported the costs
he incurred as an in-kind contribution, and the costs were
included in the January 31, 1990, filing of the Committee.

III. Conclusion.

The Commission should find that no reason exists to believe
that the complaint sets forth any possible violation of the Act
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and, accordingly, the Commission should close the file in the

Respectfully submitted,

America Associati;;/yf Museums
ay: CYAMA A@

Edwafd H. Able, Jr., =
Executive Director
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MOR 3023

MAME OF COUNSEL: Richard Meltzer

Winston & Strawn

2550 M Street, N.W., Suite 500

Washington, D.C. 20037

(202) 828-8444

The above-named individual is hereby designated as my

counsel and is authorized to receive any notifications and other

communications from the Commission and to act on my behalf before

the Commission.

February 15, 1990

Sigpature

Date

RESPONDENT'S NAME:

ADDRESS :

HOME PHONE:
BUSINESS PHONE:

Edward H..Able, Jr., Executive Director

American Association of Museums

1225 Eye Street, N.W,, Suite 200

Washington, D.C. 20005

(202) 289-1818
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' PERCY B. EC:HART PAUL HAS L WitLLIAM A. MGLSWAIN JAMES O. LLIMAN ROY W SEARS
877-19 6

[ OF COUNSEL OF COUNSE
JON C. JACOBSON GERALD R SINGER DAVID A . ULLRICH RAYMOND P KOLAK

ECEKHART, MCSWAIN, SILLIMAN & SEARS
ATTORNEYS AT LAW

ONE FIRST NATIONAL PLAZA - CHICAGO, ILLINOIS 60603
312/238-00648

TELECOPIER 312/236-0108

February 15, 1990

Federal Election Commission
Washington, D.C. 20463

¢S 6 Hd 0283406

Attn: Lois G. Lerner
Associate General Counsel

RE: MUR 3023 3
m

Dear Ms. Lerner: (we]
n

We represent the Art Institute of Chicago. We are ©
enclosing, with this letter, a statement of Designation of -
Counsel whereby James 0. Silliman and Gerald R. Singer of this *
firm have been designated as counsel for the Art Institute. &
wn

N

We have reviewed your letter of February 1, 1990 to Mr.
James Wood, Director of the Art Institute of Chicago. We have
also reviewed the letter of January 22, 1990 from Mr. Edwin W.
Eisendrath, IIT to General Counsel of your Commission. A copy of
your letter of February 1, 1990 and Mr. Eisendrath's letter of
January 22, 1990 are enclosed with this letter.

The Art Institute of Chicago has not committed a violation
of the Federal Election Campaign Act of 1971, as amended, and
no action should be taken against it in response to the
Complaint. The letter from Mr. Able was received by Mr. Mars, a
Vice-President of the Art Institute, on or about January 2, 1990.
After a discussion of the letter among Mr. Mars, Mr. James Wood,
Director of the Art Institute, Mr. Anthony Jones, President of
the School of the Art Institute and Mr. Larry Ter Molen, a
Vice-President of the Art Institute, it was their consensus that
its receipt and all matters with respect to the letter be
referred to the Board of Trustees of the Art Institute at the
next regular meeting scheduled to be held on January 8, 1990.

On that date Mr. Ter Molen advised the Board of the receipt
of the letter as a part of his regular report concerning events
and activities within his area of responsibility. 1Immediately
following Mr. Ter Molen's report, legal counsel advised the
Chairman of the meeting that there should be no discussion or
response to the letter. The Chairman ruled that the matter of
the letter be dropped. No further discussion of the letter
occurred and copies of the letter previously made available to
the Trustees were collected by the Secretary.
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Page 2.
Ms. Lois G. Lerner
February 8, 1990

We believe the facts demonstrate that no acts were committed
by the Art Institute which are prohibited by the Federal Election
Campaign Act of 1971. Those actions that did occur come within
permitted activities under Section 441b(b)(2)(A) of the Act as
communications within the Art Institute in the form of a
notification by the officers of the Art Institute to its Board of
Trustees of the receipt of the letter. By this action these
officers were carrying out in a lawful manner their
responsibilities to their supervisors, the Board of Trustees.

Sincerely,

ECKHART, McSWAIN, SILLIMAN & SEARS

By C)<E;Eikul—»-




STATEMENT OF DESIGNATION OF COUNSEL

MUR 3023

NAME OF COUNSEL:

ADDRESS:

TELEPHONE:

James O. Silliman
Gerald R. Singer

Eckhart, McSwain, Silliman & Sears

One First National Plaza, Suite 3160

Chicago, Illinois 60603

(312 236-0646

The above-named individuals are hereby designated as my

counsel and are au

thorized to receive any notifictions and other

communications from the Commission and to act on my behalf before

the Commission.

February 14 , 1990

RESPONDENT'S NAME:

ADDRESS:

HOME PHONE:

BUSINESS PHONE:

The Art Institute of icago
By ///»

Pr dsident

The Art Institute of Chicago

Michigan Avenue at Adams Street

Chicago, Illinois 60603

(708) 234-6007

(312) 443-3600




1708 N. Sedgwick
Chicago, IL 60614

January 22, 1990

YT ED MA
General Counsei

Federal Election Commission
999 E Street N.W.
Washington, D.C. 20463

Re: C LNt
a Su

Dear Sir or Madam:

I reside at the above address and am a candidate for the
Democratic nomination to represent the 9th Congressional District
of Illinois. Based on the advice of legal counsel, I hereby file
a complaint against the campaign practices of my opponent, U.S.
Representative Sidney R. Yates. As the attached documents
demonstrate, Mr. Yates'’s fundraising practices have violated the
Federal Election Campaign Act, as amended (the "Act"). Mr. Yates
and his supporters have violated the Act in at least three
fundamental respects: (1) by failing to register with the
Commission a political committee that is raising funds for Mr.
Yates: (2) by failing to disclose properly who is soliciting
funds on the Congressman’s behalf:; and (3) by encouraging illegal
contributions from (not-for-profit) corporations.

The attached documents provide ample evidence of violations
of the Act:

(A) Letter dated December 21, 1989 on the letterhead of Mr.
Edward H. Able, Jr. and an enclosed contribution card
captioned "MUSEUMS FOR YATES."

'B)Y <Chicago Tribune article dated January 11, 1990, with
~he neaaline "Yates asked Art Institute for money, opponent
zavs."”'

C. IZhigago Tribupe article dated January 12, 1990, with
~he neaaline "Eisendrath to file complaint against Yates
Zundraising letter.”

The Yates campaign has committed a serious violation of the
ACT Dy faliing to register "Museums for Yates"™ with the
Ccmmission. Section 433(a) of the Act requires that every
"wolltical ccmmittee" register with the Commission within 10 days

5I _tTs 2starlilishment. There can be little doubt that "Museunms

T Iox 6717 2033 N Clybourn Chicago. lllinois 60614 312‘- 883 « 1661
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for Yates" falls within the definition of "political committee"
under Section 431(4) of the Act: "any committee, club,
association, or other group of persons which receives
contributions aggregating in excess of $1,000 during a calendar
year or which makes expenditures aggregating in excess of $1,000

during any calendar year." Since the date of the '"Museums for
Yates" mailing was made on December 21, 1989, a filing was
required with the Commission by December 31, 1989 -- at the

latest. According to our inquiry last week to the Commisgion’s
Public Records Office, no such filing has been made relating to
"Museums for Yates."

The solicitation on Mr. Able’s letterhead for contributions
to Mr. Yates also violates Section 441d of the Act by failing to
"clearly state" who paid for it. A disclaimer that appears at
the bottom of the contribution card states "Paid for by the Yates
for Congress Committee." However, according to the January 11th
Tribune article, Mr. Able said that he paid for mailing the
solicitation himself. But there is no statement anywhere in the
letter or on the contribution card making the legally required
disclosure that Mr. Able paid for the "communication." Further,
the use of the logo "MUSEUMS FOR YATES" on Mr. Able’s
contribution cards fosters the impression that a group called
"Museums for Yates" may have paid for the mailing. The
solicitation is thus inaccurate, if not misleading. The "Paid
for by the Yates Committee" disclaimer diverts attention from
whether Mr. Able complied with other provisions of the Act. 1In
fact, since it appears that the entire mailing was not paid for
by the Yates for Congress Committee, the fundraising activities
of Mr. Able may have violated the Act’s prohibition against
accepting contributions from corporations.

Under Section 441b of the Act, contributions may not be made
by corporations and may not be accepted by campaign committees.
The Act defines "contributions" to include not Jjust money but
"any services, or anything of value." Since this definition
includes such things as mailing lists, secretarial services,
photocopying and postage, the Commission should investigate
whether contributions in such form were made to the Yates for
Congress Committee by the American Assoclation of Museums, of
which Mr. Able is executive director. There is ample ground for
concern that such an 1llegal contribution was made by the
American Association of Museums given that fact that, according
o cthe January 12th Tribune article, the Able solicitation was
sent to "300 museum officials." A further basis for this concern
1s =<hat the solicitations were made, as the January llth Tribune
article put it, from "not-for profit museums . . . that rely on
Yates for federal funding." In any event, it would appear likely
that Mr. Able made an 1llegal contribution throuah his corporate
employer because he explicitly encouraged such activity in his
letter. The "p.s." of his letter encourages the recipients to
distribute contribution cards "to members of your board and starf
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corporations, 1f the museums tollowed Mr. Able’s suggestion, they
would violate Section 441b of the Act by making contributions in
the form of employees’ services. At least one such violation is
already a matter of public record. According to the Tribune
articles, the Able solicitation letter was distributed to the
trustees of the Art Institute of Chicago at a meeting on January

8, 1990.

Mr. Yates’s attempt to exploit our nation’s museums in his
campaign is in itself a violation of the Act. As a challenger %o
Congressman Yates, I am concerned that his failure to comply with
the Act further tilts the playing field in favor of the
incumbent. But I am equally concerned that Mr. Yates and his
supporters have done a disservice to the cause they claim to
promote. The political activity that the Yates campaign has
encouraged the museums to undertake would jeopardize the critical
tax-exempt status of not-for-profit institutions.

As outlined above, the Yates campaign has committed several
violations of the Act. I urge the Commission to commence an
investigation not just of Mr. Able’s fundraising efforts but of
all communications by special interest groups and their
affiliates and associates which are authorized by Mr. Yates or
the Yates for Congress Committee. The voters of Illinois’ Ninth
District have a right to know who is raising funds for the
incumbent Congressman. The need for accurate disclosure, in
compliance with the Act, is particularly acute in light of the
incumbent’s attempt to solicit funds for his re-election from
special interest groups that rely on him for federal funding.

Sincerely yours,
Edwin W. Eisendrath I1I

Attachments
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9“ Edward H. Able. Jr.

3028 Arizona Avenue. N.W.
Washington, D.C. 20016

cecemger
Tear loii2aqua:

4useums’® jreat zhamoicn 'n the House Of Reprasantatives needs your heis.
Zongressran Sianey Yates ‘s ceing ¢hallenged in a primary n!: :pring oy 3
soung, very well-financed Chicago alderman wno has announced he fs Sraparea ::
:geng S1 mliton to defeat Rep. Yates. 'n his twenty %arms in Congress, '3
vates nas never fiaced sucn a formicable cbstacle to re-electicn.

As Chatrman of “he House Appropriations Subccmmitsee on the Interior ina
letatea Agencies which has jurisdiction over the budgets of the Arts and
yumanitias Endowments and *he Institute of Myseum Services. Sid Yates has ~or
vears ceen in the vanquara of zongressisnal suspore “sr Yegera! furnaing of
suitural activities,

At times of crisis, such as the early Reagan administration's attempts <o
aalve the Endcwments' funds and totally eliminate IMS. it has been Rep.
“ates's leadership that has mage the difference. nfthout Sid Yates, last

summar's efforts by Senmator Helms and Co. t0 gut the NEA and NEM might well
have succaeded.

Serraps the cest way to put 1t ¢ this: ‘magine wnat 7ight happen tO
‘ynaing for museums {n a Cengrass without Sid Yates,

And that possidility fs very real - unless anough dollars can be raisea
“ar the Yates campaign ¢ ceat tack the primary chailienge. 171 arocund the
country the call has gone cut to the cultural community to dack S1d Yates !=
1i¢ nate'e, as ha has backed us In ours, 50 many times. ! think museum

sroressionals ana trustees can - and shoyld - slay 1 majer ~oie n wnis effzre,

1page ‘oin me 1n making a genercus contrtbuticn <o =2 73it3s <impaign
-szay, 2y f1111ng cut the enciosed MUSELMS 7CR YATES carg. ing senatng it 9
-he on¢icseq envelcoe with wour chec¢k. “he 21e¢%icn ‘¢ 1 4arcn 1990, out
2ynag are yrgently reeded riy tn order %2 purchase nedla ang ccuntar nis
scponent's 3aggrassive ana expensive effores.

Sidney ‘ates ~as always cgen there f3r Us: -ow ¢ TR Te TS S le
tmare ‘sr ~im. Thank jou.

f::;j::;'rsqarcs.
/,
BN e

s.z. . mave enclosea axtra MUSEUMS /QR YATES zargs. ='2ase 2!stridytad tham <3
~empers of your -card ang staff so they may telp 1¢ serl. 7 oy “eed More.
slease §iv/e me 3 call 1t 202-382-1°C9.
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“hurscav .anuary '

*33C  lecton

Yates asked Art Institute
for money, opponent says

3y R. 3ruce Doid

Ald. Edwin E:senaratn sent np-
2les througn the ars communty
‘Vednesdav with ine allegation
‘hat U.S. Rep. Sidnev Yates 1s soi-
.aung contnouuons irom not-tor-
Srofit museums. incluaing the Arnt
.nsttute of Chicago. that reiy on
"ates for tederal funang.

The 43rd Wara alderman said
.2 oblainea copies of a letter sent
‘n pehaif ot VYaies oy cdwara H.
Able Jr.. execuuve director ot the

imerican Association of
Museums. ang distnputea Monday
t0 the board of directors of the
Art Insurute.

The ietter seexs funas 10 help
Yates fend off Eisendrath’s chal-
2nge 1n the »Marcn Democratic
snmary.

it sparxed 2 bnef controversy at
e boara meeung oe€10fe 11 was
juickly wathdrawn ana al rerer-
2nces 10 the ietler were removed
‘rom the mnutes or the meeung.
fisendrath became aware ot the
ietter because nis sieprather. Lewas
“fanidow. 15 a memoer o1 the An
‘nsttute’'s boara.

Sucn a .coniroversy over
Lienbrow ams catrons aiding pou-
rcians mMment ot nave sunaceq
anvenere oyt ono(ne Yth Coneres-

0N Jawsinct., -nere the Demo-
.7anc ~nman nas ocen cubbea
e raitie o wIne ana tne.

: SL50 "ot tne irst poutcal

controversy to embrotl the Arnt [n-
stitute. Last vear, poisticians pick-
2ted the museum aner 1t allowea a
student exmbition that incivoed an
Amencan flag drapea on the tloor
of the insutute’s schooi. In 198R
several aldermen stormed the
schooi of the institute ana re-
moveda an objectionaolc painung
of Harotd Washington.

The new controversy piays into
Zisendrath’s contention that Yates
is pan of a congressional “old
bovs network” that looks out for
1LS OWN nterests.

Yates 1s the chairman of the
House Appropnations Subcom-
mittee on the Intenor, which
handles federal appropnauons for
the ans. including the $320 muii-
lion 1n annual appropnations ior
the Nauonai Endowment for the
ins and Nauonal Endowment for
‘he Humaniues. Last vear. Yates
‘ed the fight azainst Sen. Jesse
HHeims bid to bar the use of feder-
i funas for “obscene or ingecent’
ar proiects.

able’s jetter cails on “museum
Droressionals and trustees 0 con-
“rioute to the Yates campaien.
"Parnaps the best wav to put 1t 1s
‘h1s: Imagine wnat mugnt haopen
0 Tuh@ing 10r museums in a Con-
sress witnout Sid Yates, ' the ferter
3dvs.

“'t's 3 tvpical 1tncumoent s Tove

2 :naKe vown "he <pecial in-

terests.” Sisenarath said in an 1n-
sarview. “'t's disgracerui ang 3
vpical example o1 the scanaal .
incumoency 1n Wasmnglon. Ihe
Yates tor Congress commuttee
‘eopardizing the tax status Of Gii
:he great museums.”’

Arnt Insutute officials saio that
when the letter came up at e
Soard meetling, trustee ang artor-
nev James Silliman qeclarea the
hoarg showd not engage in oouu-
<al acuivity and the matter was
dropped immediately.

Able said he maied-the soliciza-

people 1n_the musenm communl-
1v,_ aithougn-he-acxnowtedeeq
iﬁgL 1t_included an envelope 1or
checks that w )
Yates campaign. The solicnauon.
he said. was done without connec-
110N 1o the Amencan Assoclauon
>f Museums.

“There are :ndivicuais 1n the
Ttuseum worid who support Mr.
Yates and wnat he Las done ‘or
the numaruues.” \ble sad. “it 1s
a0t ued directiy to his roie 1in sup-
nort of us 1n Congress.

Memoers of Yates' :amopaien
-t aiso cerended contnoutions
Tom the ans. ““fost i "he <up-
sort Mr. “Yates wiil recerve 1s
loing 10 come trom (nose wno are
nterested 0 che cuaniy e ke
7as caampoionead.  :aia

DORESWOMAN une Kosner.
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City/suburbs

Fisendrath to file complaint

against Yates fundraising letter

3y R Bruce Dold

\ld. Edwin Eisenaratn t43rd)
.aid Thursaav that ne wui file a
compiaint with the Federas Elec-
uons Commission aiiesing that a
‘undraising lerter sent to museum
otficials arouna the countrv on pe-
half of U.S. Rep. Sidnev Yates
D., [lL.) violates etecuon saw.

Eisendrath, who obtaines a copy
~r O the letier that was given to the
Soara of directors of the Ant Insu-

()

e
cluding semices. DY corporauons
— n federai campaigns.

Eisendrath. wno 1s challeneing
~~ Yates 1n the Marca Democratic
snmary, also chargea that the in-
cumbent usead his posiion as

D
C chairman of the House
< Appropnanions Subcommittee on

the Interior (o scox Jonations

_ ‘rom oftficiais ot not-tor-oroiit

) museums that reiv on the supcom-
.nitlee 101 1unas.

- Yrates. Sowever.

.41 1nat oS

rute of Chicago. said that federal
clections otficiais have inaicated
that 1t mught violate tederal prohi-
bitilons on campaign contnpuuons
by corporauons.

8ut Robert Bauer. general coun-
sel of the Democratic Congres-
sionat Campaign Commttee. said
he saw no wiolation 1in the lefter,
and Yates demied he was making
any effont to use his otfice to gar-
ner contnbutions,

subcommittee handles
appropriauons by the National
Endowments for the Arts and
Humanities but has no control
over grants made by those agen-
J1es 10 museums.

“As far as trying 10 extract
monev. ooviously he's totally
wrong, Yates saxd. “Friends of
mune throughout the country are
'nng o raise monev. After all,
Edwin nas said he wil have a cam-
caign fund of $1 mullion. If he

The ietter was sert hy Edward
Able Jr.. execuuve owector of the
American Association of
Museums. It inciuded a contribu-
tion envelope provided by the
Yates campaign.

The complaint is likely to focus
on whether employees of museums
or the Amencan Association of
Museums helped distnbute the let-
ter. which could violate federal law
that prombits contnbutions. in-

doa”. I have t0 raise some monev
100.

Bauer, who consulted with the
Yates campaign on the issue, said
he was “at a loss” to find any vio-
lauons 1n the solicitation.

Able said that he sent the ierter
to 300 museum officjais, including
James ‘VYood. director of the Art
Institute. Copies were distributed
to trustees of the institute at a
meecting on Monday.
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FEDERAL ELECTION COMMISSION

WASHINGTON. D C 20463

February 1, 1990

James Wood, Director

Art Institute of Chicago
Michigan Avenue at Adams Street
Chicago, IL 60603

RE: MUR 3023

Dear Mr. Wood:

The Federal Election Commission received a complaint which
alleges that the Art Institute of Chicago may have violated the
Federal Election Campaign Act of 1971, as amended ("the Act").
A copy of the complaint is enclosed. We have numbered this
matter MUR 3023. Please refer to this number in all future
correspondence.

Under the Act, you have the opportunity to demonstrate in
vriting that no action should be taken against you in this
matter. Please submit any factual or legal materials which you
believe are relevant to the Commission's analysis of this
matter. Where appropriate, statements should be submitted under
oath. Your response, vhich should be addressed to the General
Counsel's Office, must be submitted vithin 15 days of receipt of
this letter. 1If no response 1s received within 15 days, the
Commission may take further action based on the available
information.

This matter vi1ll remain confidential in accordance with
2 U.S.C. § 437g(a)(4)(B) and & 437g(a)(12)(A) unless you notify
the Commission in writing that you wish the matter to be made
public. If you 1ntend to be represented by counsel 1in this
matter, please advise the Commission by completing the enclozed
forn stating the name, address and telephone number oOf such
counsel, and authorizing such counsel to receilve any
notifications and other communications from the Commission.

If you have any guestions, piease contact Xavier McDonnell,
the attorney assigned to this matter at (202) 376-5690.
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For your 1information,
of the Commission's procedu

BY:

Enclosures

1. Complaint
2. Procedures
3. Designation of Counsel

ve have attached a brief description
res for handling complaints.

Sincerely,

Lawvrence M. Noble
General Counsel

Associate /jGeneral Counsel

Statement
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FEDERAL ELECTION COMMISSION
999 E Street, N.W.
Wwashington, D.C. 20463

FIRST GENERAL COUNSEL’S REPORT

MUR: 3023

DATE COMPLAINT RECEIVED
BY OGC: 1-25-90

DATE OF NOTIFICATION TO
RESPONDENTS: 2-1-90

STAFF MEMBER: Xavier K. McDonnell

COMPLAINANTS: Edwin W. Eisendrath, III
Eisendrath for Congress Committee

RESPONDENTS : Yates for Congress Committee, and
Sherman Rosenfield, as treasurer
Edward H. Able, Jr.
American Association of Museums
Art Institute of Chicago

RELEVANT STATUTES: 2 U.S.C § 433(a)
2 U.S.C. § 441b
2 U.5.C. § 441d¢(a)
REPORTS CHECKED: Yates for Congress Disclosure Reports

FEDERAL AGENCIES CHECKED: None

I. GENERATION OF MATTER

Edwin W. Eisendrath, III ("Complainant"), a former
Democratic House candidate from Illinois, filed a complaint with
the Commission alleging that the American Association of Museums
(the "AAM"), Edward H. Able, Jr., Executive Director of the AAM,
and the Yates For Congress Committee (the "Yates Committee" or the
"Committee"), (collectively, "the Respondents") violated 2 U.S.C.
§§ 433(a), 441lb(a), and 441d(a). The complaint further alleges
that the Art Institute of Chicago ("AIC") and other unidentified

museums or museum officials also violated Section 441lb(a).

The allegations arise out of Mr. Able’s apparent
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distribution of fundraising materials to museum officials. The
fundraising materials consisted of a cover letter, which was
written and allegedly paid for by Mr. Able, and a contribution
card and envelope which were paid for by the Yates Committee. The
contributor card, which indicated that it was paid for by Yates
for Congress, was entitled "Museums For Yates," and the envelope
was addressed to the Committee’s post office box in Chicago.
Neither the cover letter nor the envelope contained a disclaimer.

II. FACTUAL AND LEGAL ANALYSIS

A. Corporate Contributions/Solicitations

1. Applicable Law

Under the Federal Election Campaign Act of 1971, as
amended (the "Act"), it is unlawful for a corporation to make a
contribution or expenditure in connection with the election of a
Federal candidate, or for any candidate, political committee or
other persons to knowingly accept or receive such a contribution.
2 U.S.C. § 441b(a). Under the Act, a contribution or expenditure
includes any direct or indirect payment, distribution, loan,
advance, deposit, or gift of money, or any services, or giving
anything of value to a candidate or a candidate’s committee.
2 U.S.C. § 441b(b)(2). The value of services provided without
compensation by any individual who volunteers on behalf of a
candidate or political committee is not a contribution. 2 U.S.C.
§ 431(8)(B)(i). While the Commission’s regulations permit an
employee or executive to engage in individual volunteer activity,

the Act prohibits an individual from soliciting funds for a

particular candidate or committee while acting in his or her
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Sy
corporate capacity. See MUR 1690. (Chairman and CEO of

corporation who solicited contributions from fellow executives and

employees was acting in "corporate capacity" and in violation of

Section 441b.)

A corporation, a membership organization or a corporation
without capital stock may make communications, including partisan
communications, to its members or executive and administrative
personnel and their families. 2 U.S.C. § 441b(b)(2)(A);

11 c.F.R. § 114.3(a)(1),(2). A corporation or a membership

organization may also distribute partisan publications to this
restrictive class, as long as such materials have been produced at
its own expense, and the materials are not the republication or
reproduction, in whole or in part, of any materials prepared by
the candidate or the candidate’s committee. 11 C.F.R.

§ 114.3(c)(1)(i) and (ii). However, in transmitting 11 C.F.R.

§ 114.3 to Congress, the Commission stated that this section does
not permit a corporation to "facilitate the making of
contributions to a particular candidate or political committee
other than its segregated fund, as by providing envelopes
addressed to the candidate or committee." A.O. 1982-2; citing,

Explanation and Justification, H.R. Doc NO. 95-44, 95th Cong., 1st

Sess. at 104-105.

2. Summary of Complaint and Responses

In his complaint, Mr. Eisendrath suggests that the
Commission investigate whether Mr. Able used the AAM’s mailing
lists, secretarial services, photocopier, postage and office

equipment to create or distribute the mailings, thereby making a
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corporate contribution to the Yates Committee in violation of
2 U.S.C. § 441b(a). The Complainant contends that by soliciting
contributions from museum officials in his corporate capacity,
Mr. Able made a contribution through his corporate employer, in
violation of Section 441b. The complaint also alleges that
distribution of the fundraising materials by the museum officials
would result in additional corporate contributions to the Yates
Committee.l

The Yates Committee acknowledges that Mr. Able volunteered

to distribute the "Museums for Yates" cards and envelopes on
Congressman Yates'’ behalf. 1In addition, the Committee has stated
that Mr. Able was their fundraising "agent" and the Committee has
reported receiving a $327.41 in-kind contribution for the
"Printing [of] Stationary and Fund-Raising Letter" from Mr. Able.
Attachment 2, page 3. Mr. Able states that he wrote the letter on
his personal stationary, and he asserts that he paid for the cover
letter. The Respondents contend that Mr. Able was acting in his
individual capacity, and that the AAM did not pay any of the costs
associated with the cover letter, and did not "compensate Able or
any other employee for time spent in composing, typing and signing
the Letter." Attachment 3, page 3. Based upon newspaper articles

cited in the Complaint, it appears that Mr. Able also paid for the

1. The complaint charges that by requesting museum officials
to distribute the extra Museums for Yates contributor cards
to their board and staff, Mr. Able made a contribution
through his corporate employer and states that if these "not
for profit" museums followed Able’s advice they would be
providing employee services to the Committee and would also
endanger their tax-exempt status.
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distribution of the materials and that they were sent to museum

officials. See Attachment 1, at pages 6 and 7.

3. Analysis

a. Use of Corporate Services and Facilities

A review of the responses submitted reveals that
they do not fully address all of the allegations raised in
Mr. Eisendrath’s complaint. To begin with, the responses do not
clearly indicate whether the AAM's facilities, equipment or
supplies were used to produce, mail, or otherwise distribute these
solicitations. 11 C.F.R. § 100.7(a)(1)(E)(iii)(A). The
Respondents also have not disclosed the identity of those
solicited, nor have they offered any evidence to counter the
allegation that those solicited were museums or museum officials.
In fact, the Respondents do not even attempt to address the
Complainant’s assertion that Mr. Able used the AAM's membership or
mailing lists in order to solicit museums or museum trustees and
professionals. Mailing lists are specifically included in
Commission regulations as "goods and services." 11 C.F.R.
§ 100.7(a)(1)(E)(iii)(A); 2 U.S.C. § 441b(a). Finally, while the
Respondent AAM asserts that no employee was compensated for
creating the letter, Respondents do not definitively state whether
Mr. Able or any other employee composed, produced or distributed
the letter during "working hours."

With respect to the legality of the transactions,

Respondents cite two advisory opinions, A.O0. 1984-43 and A.O.

1978-77, which they contend support their position that these

solicitations were lawful. However, Respondents’ reliance upon
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those Opinions appears to be misplaced. 1In those Opinions, the
Commission concluded that corporate officials could engage in
"individual" volunteer activity through public endorsements of a
candidate in advertisements paid for by a political committee.
See A.O. 1984-43; A.O0. 1978-77. The activity challenged here is
distinguishable: rather than publicly soliciting contributions as
a corporate official in his individual capacity, Mr. Able appears
to have acted implicitly in his capacity as Director of the
AAM in soliciting contributions from specific museum officials.2
For example, the salutation of the solicitation reads "Dear
Colleague." The letter also refers to the recipients as "museum
professionals and trustees,” the card is entitled "Museums for
Yates" and the letter requests that those solicited distribute the
extra cards and envelopes to members of their "board and staff."

Although the letter does not expressly refer to the AAM, its
language and message strongly suggest that it was targeted to
reach museum officials who would be familiar with Mr. Able’s
position as Executive Director of the organization. 1In fact, as
discussed below, the reaction of individuals associated with the
AIC confirms that these materials were perceived to be directed to

museums and museum personnel in their professional, not their

individual, capacity.

2. The American Association of Museums is reported to have
10,000 members, a staff of 35, and a budget of $2,500,000.
Among its members are a variety of museums, and "trustees and
professional employees of museums.” Encyclopedia of
Associations, 24th Ed. 1990. It may be that some, or all, of

those solicited were members of the AAM, which would
certainly tend to indicate that Mr. Able was acting in his
corporate capacity.
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In sum, while many questions remain unanswered, the
information presently available suggests that Mr, Able used his
position as the Director of the AAM, as well as the organization’s
resources to solicit contributions from museum officials and staff
on behalf of the Committee. It therefore appears that these
solicitations may not have been made in Mr. Able’s "individual"
capacity, and as such constituted a corporate contribution. See
MUR 1690; 2 vU.S.C. § 431(8)(B)(i); 11 C.F.R. § 100.7(b)(3).

Accordingly, the Office of General Counsel recommends that the

Commission find reason to believe the AAM, and Edward H. Able, as
Executive Director, violated Section 441b(a).

In addition, it appears that the Yates Committee actively
participated in this fundraising activity. It purchased the
"Museums for Yates" cards and envelopes, and accepted the costs of
the letter as an in-kind contribution from their acknowledged
fundraising "agent." Therefore, the Office of General Counsel
recommends that the Commission find reason to believe the Yates
for Congress Committee, and Sherman Rosenfield, as treasurer,
knowingly accepted a corporate contribution in violation of
2 U.s.C. § 441b(a).

b. Potential Liability of Recipients

Assuming that those solicited were museum officials,
professionals and trustees, the question then arises whether they
solicited their board and staff as requested in the letter. The
information presently available indicates that at least one
recipient of the letter, Mr. Mars, a Vice President of the Art

Institute of Chicago, shared the letter and materials with the
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other AIC executives. It also appears that copies were made and
distributed and then discussed during a corporate board meeting.

In their response, the AIC states that the subject of the
Museums for Yates solicitation was dropped on the advice of
counsel, and the solicitation letters were collected after the
brief presentation at the meeting. Therefore, Counsel for the AIC
asserts no violation of the Act occurred, and that those
communications which did occur were lawful because they were made
to executive or administrative personnel. 2 U.S.C.

§ 441b(b)(2)(A).

Contrary to the AIC’s contention, the distribution of these
solicitations to the corporation’s executive and administrative
personnel would not appear to be within the communication
exemption of Section 441b(b)(2)(A). As noted above, the
Commission has stated that corporations are prohibited from
facilitating the making of contributions to a particular candidate
or committee other than through a separate segregated fund, and
this would clearly encompass the contributor cards and envelopes
at issue here. 2 U.S5.C. § 441b(a). See A.O0. 1982-2. 1In
addition, even the Commission’s regulations which permit a
corporation to communicate with its restricted class provide that

the materials distributed for such communications must be produced

at corporate expense and may not be materials prepared by the
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candidate. 11 C.F.R. § 114.3(c)(1).3 Therefore, the Office of
General Counsel recommends that the Commission find reason to
believe that the AIC violated Section 44lb(a).

B. Disclaimer Violation

1. Applicable Law

The Act provides that whenever any person makes an
expenditure for the purpose of financing a communication which
expressly advocates the election or defeat of a clearly identified
candidate or solicits any contribution through any type of general
public advertising, including a direct mailing, such communication
must contain a disclaimer which clearly states who paid for and
authorized the communication. 2 U.S.C. § 441d(a).

The term "direct mail” as it applies to Section 441d, is not
defined in the Act or in Commission regqgulations. See 11 C.F.R.
§ 110.11(a)(1). 1In the context of communications by a political
committee, the Commission has looked to the definition of "direct
mail" provided in 11 C.F.R. §§ 100.7(b)(15)(i) and
100.7(b)(16)(i). See, e.g. MUR 2756; MUR 2692. In those
sections, "direct mail" is defined as any mailings by a commercial
vendor or any mailings made from a commercial list. 1Id. The
Commission’s policy and requlations provide that the definition of
"commercial lists" excludes lists developed by a committee of

volunteers or previous contributors, list developed by state or

3. In any event, it is presently unclear whether the distribution
of the solicitation materials was as limited as AIC suggests.
AIC’'s response does not disclose whether the original recipient,
Mr. Mars, or any other persons employed by the Institute
distributed the materials to or solicited contributions from any
other staff members or executive personnel.
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local committees or lists obtained from a public office, such as
lists of eligible voters. 1Id.; 45 Fed. Reg. No. 47, 1508.
(March 7, 1980); A.O0. 1988-40; MUR 2756; MUR 2692.

2. Analysis

In his complaint, Mr. Eisendrath notes that while the
disclaimer on the contributor card provides that the communication
was paid for by the Yates Committee, Mr. Able actually paid for
the letter and evidently its distribution costs. Complainant
therefore argues that the disclaimer is inaccurate, if not
misleading, as it does not "clearly state” who paid for the
communication, in violation of Section 441d(a).4 The AAM and
Mr. Able assert that since the mailing was not made by a
"commercial vendor" or from a "commercial list," it did not
constitute "direct mail" that would require a disclaimer.

To begin with, it is unclear whether the disclaimer
exemption for non-commercial lists would apply here as the entity
is not a political committee. 1In any event, while the Respondents
contend that the names of those solicited did not come from a

"commercial list," they have not indicated how the mailing list
was derived, nor whether the Yates Committee was involved in
creating this list. Respondents have also failed to offer any

support for their contention that the solicitations of Mr. Able’s

colleagues, these "museum professionals and trustees," should not

4. The Complainant also states the use of the logo "Museums
for Yates" fosters the impression that there was a political
committee of that name which paid for the mailing.

However, the use of such a logo would not appear to violate
the disclaimer requirement, as long a communication clearly
states who paid for it. 2 U.S.C. § 441d(a).
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be considered to be of a commercial nature. This Office believes,
however, that a list of individuals who are members of the AAM or
a list of those museum officials with whom Mr. Able became
acquainted pursuant to his position as Director of that

organization is distinguishable from the types of lists which the

Commission has found not to be "commercial." See MUR 2756;

MUR 2692.

The Respondents also cite A.0. 1981-60 to support their
contention that the cover letter did not require a disclaimer.
Respondents’ reliance A.O0. 1981-60 appears to be misplaced as that
Opinion did not even involve any discussion of disclaimers
required under Section 441d(a). At issue in that Opinion was
application of Act’s reporting requirements and contribution
limitations where an individual adds a personal message to
fundraising letters received from committees or PACs, which are
then forward to the individual’s family, friends and neighbors.

Unlike the situation presented in A.O0. 1981-60, Mr. Able did
not merely add a message to a pre-existing solicitation. Instead,
he printed a separate letter in which he enclosed the Candidate’s
authorized materials which were then mailed to at least 300 museum
officials. The cover letter at issue did not contain a disclaimer
which "clearly stated" who paid for its production nor did it
indicate whether such letter was authorized by the Yates
Committee. In addition, none of the materials indicated who paid
the distribution costs. Accordingly, the fundraising materials at

issue did not contain a disclaimer which accurately disclosed who
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actually paid for and authorized the entire communication.5

Therefore, the Office of General Counsel recommends that the
Commission find reason to believe Edward H. Able, Jr., violated
Section 441d(a).

C. Alleged Registration and Reporting Violations

Under the Act, the term political committee means any club,
association or other group of persons which accepts contributions
or makes expenditures in excess of $1,000 during a calendar year.
2 U.S.C. § 431(4)(A). Political committees are required to
register with the Commission within 10 days after establishment.

2 U.S.C. § 433(a). The Complainant alleges that Museums for Yates
falls within the definition of a political committee, and
therefore was required to register within 10 days of its
formation. Since no such committee is registered with the
Commission, Complainant contends that the Yates campaign violated
2 U.S.C. § 433(a).

Mr. Able has stated that all contributions were sent
directly to the Yates Committee, that he did not receive
contributions in excess $1,000 and that Museums for Yates is not a

political committee. While it is not clear whether the $327.41

5. In A.0. 1980-145, the Commission stated that one disclaimer
was sufficient for a solicitation mailing which consisted of a
cover letter, a contribution card and an envelope. 11 C.F.R.

§ 110.11(a)(1). Accordingly, the lack of a disclaimer on the
Museums for Yates cover letter would not itself appear to be a
violation of Section 441d. However, the issue here is not simply
whether the disclaimer was sufficient, but whether it was accurate
and complete. As noted in the analysis, the disclaimer which
appeared on the card was not complete or accurate, and therefore
did not "clearly state"” who paid for and authorized the
communication.
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which was reported as an in-kind expenditure included the
distribution costs, and if not, what those costs were, it does not
appear that Mr. Able’s activities required him to register Museums
for Yates as a political committee with the Commission. 2 U.S.C.
§ 431(4)(A).

In their response, the Yates Committee has stated that
Mr. Able was their "agent," and that all contributions were sent
directly to the Committee’s post office box in Chicago.
Therefore, Museums for Yates does not appear to be a separate
committee required to be registered with the Commission.
Accordingly, the Office of General Counsel recommends that the
Commission find no reason to believe a violation of Section 433(a)
occurred.
II11I. DISCOVERY

The Office of General Counsel has drafted questions to

determine the identity of the museums or museums officials

solicited, and to determine whether any AAM equipment or employee
services were used to make these solicitations. Included are
questions to determine whether the AAM’s membership list was used
in making these solicitations. This Office has also drafted
questions to clarify the Yates Committee’s role in the Museums for
Yates solicitations,

Iv. RECOMMENDATIONS

1. Find reason to believe that the American Association of
Museums, and Edward H. Able, Jr., as Executive Director, violated
2 U.S.C. § 441b(a).

2. Find reason to believe that the Yates for Congress
Committee, and Sherman Rosenfield, as treasurer, violated 2 U.s.C.
§ 441b(a).
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3. Find reason to believe the Art Institute of Chicago
violated 2 U.S.C. § 441b(a).

4. Find reason to believe that Edward H. Able, Jr. violated
2 U.S.C. § 441d(a).

5. Find no reason to believe that the Yates for Congress
Committee and Sherman Rosenfield, as treasurer, or Edward H.
Able, Jr. violated 2 U.S.C. § 433(a).

6. Approve the appropriate Letters and Factual and Legal
Analysis.

Lawrence M. Noble
General Counsel

Moy [@,r K4/ ‘igﬂd ,QW

Da;;7 BY: Lois G. Lerner ‘

Associate General Counsel

Attachments
1. Complaint
. Response from the Yates Committee
3. Response from Edward H. Able, Jr.
4. Response from the American Association of Museums
5. Response from the Art Institute of Chicago
6. Factual and Legal Analysis
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FEDERAL ELECTION COMMISSION

WASHINCTON D C 0463

MEMORANDUM
TO: LAWRENCE M. NOBLE
GENERAL COUNSEL ﬁa
FROM: MARJORIE W. EMMONS/DELORES HARRIS
COMMISSION SECRETARY
DATE: MAY 24, 1990
SUBJECT: MUR 3023 - WITHDRAWAL OF lst GENERAL COUNSEL'S
4 REPORT DATED MAY 22, 1990.
N

The above-captioned document was circulated to the

i Commission on Tuesday, May 22, 1990 at 4:00 p.m.

= Objection(s) have been received from <he Commissioner (s)

as indicated by the name(s) checked below:

(@)

N Commissioner Aikens XXXX

’ Commissioner Elliott XXXX
Commissioner Josefiak XXXX

Commissioner McDcnald

Commissioner McGarry

Commissioner Thomas XXXX

This matter will be placed on the meeting agenda

for Tuesday, June 5, 1990

Please notify us who will represent your Division before the

Commission on this matter.
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

MUR 3023

Yates for Congress Committee, and
Sherman Rosenfield, as treasurer

Edward H. Able, Jr.

American Association of Museums

Art Institute of Chicago

N P P P ot

CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the

<
Federal Election Commission executive session on June 12,
v{)
o 1990, do hereby certify that the Commission decided by a
o vote of 5-0 to take the following actions in MUR 3023:
- 1. Find reason to believe that the American
N Association of Museums, and Edward H.
Able, Jr., as Executive Director, violated
& 2 U.S.C. § 441b(a).
N 2 Find reason to believe that the Yates for

5 Congress Committee, and Sherman Rosenfield,
as treasurer, violated 2 U.S.C. § 441b(a)

3. Take no action at this time against the
Art Institute of Chicago.

4. Find reason to believe that Edward H.
Able, Jr. violated 2 U.S.C. § 441d(a).

5. Find no reason to believe that the Yates
for Congress Committee and Sherman
Rosenfield, as treasurer, or Edward H.
Able, Jr. violated 2 U.S5.C. §433(a).

(continued)




Federal Election Commission
Certification for MUR 3023
May 12, 1990

Approve the Factual and Legal Analysis
attached to the General Counsel’s report
submitted under memorandum dated

May 22, 1990, subject to amendment

as agreed during the meeting discussion.

7. Direct the Office of General Counsel to

' send appropriate letters pursuant to the
) above-noted actions.
o
A Commissioners Aikens, Elliott, Josefiak, McGarry, and
- Thomas voted affirmatively for the decision; Commissioner
McDonald was not present.
O
Attest:
<
) . .
_ bL=[I—-F0 e sser ez, Z/W
Date ’ Marjorie W. Emmons

Secretary of the Commission




FEDERAL ELECTION COMMISSION

WASHINCTON DO 20463

June 19, 1990

Michael C. Dorf

Schuyler, Roche and Zwirner
One Prudential Plaza

Suite 3800

130 East Randolph Street
Chicago, Illinois 60601

RE: MUR 3023

Yates for Congress Committee
Sherman Rosenfield, as treasurer

Dear Mr. Dorf:

On February 1, 1990, the Federal Election Commission
notified your clients, the Yates for Congress Committee and

Sherman Rosenfield, as treasurer, ("Respondents") of a complaint
alleging violations of certain sections of the Federal Election
Campaign Act of 1971, as amended ("the Act"). A copy of the

complaint was forwarded to your clients at that time.

Upon further review of the allegations contained in the
complaint, and information supplied by your clients, the
Commission, on June 12, 1990, found that there is no reason to
believe the Respondents violated 2 U.S.C. § 433(a), a provision of
the Act. ioreover, on that day the Commission found that there is
reason to believe that your <lients violated 2 U.S.C. § 441b(a).
The Factual and Legal Analysis, which formed a basis for the
Commission’s finding, is attached for your information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against the Respondents. You may submit
any factual or legal materials that you believe are relevant to
the Commission’s consideration of this matter. Please submit such
materials to the General Counsel’s Office, along with answers to
the enclosed questions, within 15 days of receipt of this letter.
Where appropriate, statements should be submitted under oath.

In the absence of any additional information demonstrating
that no further action should be taken against Respondents, the
Commission may find probable cause to believe that a violation has
occurred and proceed with conciliation.
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Michael C. Dorf
Page 2

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
§ 111.18(d). Upon receipt of the request, the Office of the
General Counsel will make recommendations to the Commission either
proposing an agreement in settlement of the matter or recommending
declining that pre-probable cause conciliation be pursued. The
Office of the General Counsel may recommend that pre-probable
cause conciliation not be entered into at this time so that it may
complete its investigation of the matter. Further, the Commission
will not entertain requests for pre-probable cause conciliation
after briefs on probable cause have been mailed to the respondent.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause must
be demonstrated. 1In addition, the Office of the General Counsel
ordinarily will not give extensions beyond 20 days.

This matter will remain confidential in accordance with
2 U.S5.C. §§ 437g(a)(4)(B) and 437g(a)(12)(A) unless you notify the
Commission in writing that you wish the matter to be made public.

If you have any questions, please contact Xavier K.
McDonnell, the attorney assigned to this matter, at (202)
376-5690.

Sincerely,

e -
TLee Anr. Elliott
Zhairman

Enclosures
1. Questions
2. Factual & Legal Analysis
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
) MUR 3023

)

INTERROGATORIES AND REQUEST
FOR PRODUCTION OF DOCUMENTS

Yates for Congress Committee, and
Sherman Rosenfield, as treasurer
c/0 Michael C. Dorf

Schuyler, Roche and Zwirner

One Prudential Plaza, Suite 3800
130 East Randolph Street

Chicago, Illinois 60601

In furtherance of its investigation in the above-captioned
matter, the Federal Election Commission hereby requests'that you
submit answers in writing and under oath to the questions set
forth below within 15 days of your receipt of this request. 1In
addition, the Commission hereby requests that you produce the
documents specified below, in their entirety, for inspection and
copying at the Office of the General Counsel, Federal Election
Commission, Room 659, 999 E Street, N.W., Washington, D.C. 20463,
on or befcre the same deadline, and continue to produce those
documents each day thereafter as may be necessary for counsel for
the Commission to complete their examination and reproduction of
those documents. Clear and legible copies or duplicates of the
documents which, where applicable, show both sides of the
documents may be submitted in lieu of the production of the

originals.
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MUR 3023

Yates for Congress Committee, and
Sherman Rosenfield, as treasurer
Page 2

INSTRUCTIONS

In answering these interrogatories and request for
production of documents, furnish all documents and other
information, however obtained, including hearsay, that is in
possession of, known by or otherwise available to you, including
documents and information appearing in your records.

Each answer is to be given separately and independently, and
unless specifically stated in the particular discovery request, no
answer shall be given solely by reference either to another answer
or to an exhibit attached to your response.

The response to each interrogatory propounded herein shall
set forth separately the identification of each person capable of
furnishing testimony concerning the response given, denoting
separately those individuals who provided informational,
documentary or other input, and those who assisted in drafting the
interrogatory response.

If you cannot answer the following interrogatories in full
after exercising due diligence to secure the full information to
do so, answer to the extent possible and indicate your inability
to answer the remainder, stating whatever information or knowledge
you have concerning the unanswered portion and detailing what you
did in attempting to secure the unknown information.

Should you claim a privilege with respect to any documents,
communications, or other items about which information is
requested by any of the following interrogatories and requests for
production of documents, describe such items in sufficient detail
to provide justification for the claim. Each claim of privilege
must specify in detail all the arounds on which it rests.

Unless otherwise indicated, the discovery request shall
refer to the time period from January 1, 1989 to present.

The following interrogatories and requests for production of
documents are continuing in nature so as to require you to file
supplementary responses or amendments during the course of this
investigation 1f you obtain further or different information prior
to or during the pendency of this matter. 1Include in any
supplemental answers the date upon which and the manner in which
such further or different information came to your attention.

DEFINITIONS

For the purpose of these discovery requests, including the
instructions thereto, the terms listed below are defined as
follows:



MUR 3023

Yates for Congress Committee, and
Sherman Rosenfield, as treasurer
Page 3

"Letter" shall mean the fundraising letter written by

Mr. Edward H. Able, Jr., Executive Director of the American
Association of Museums ("AAM") on behalf of the Yates for Congress
Committee ("Committee"), dated December 21, 1989. "Card" and
"Envelope" shall mean the Museums for Yates contribution card and
envelope. "Fundraising Materials" means the Letter, Card and

Envelope.

"You" shall mean the named respondents in this action to
whom these discovery requests are addressed, including all
officers, employees, agents or attorneys thereof.

"Persons" shall be deemed to include both singular and
plural, and shall mean any natural person, partnership, committee,
association, corporation, or any other type of organization or
entity.

"Document" shall mean the original and all non-identical
copies, including drafts, of all papers and records of every type
in your possession, custody, or control, or known by you to exist.
The term document includes, but is not limited to books, letters,
contracts, notes, diaries, log sheets, records of telephone
communications, transcripts, vouchers, accounting statements,
ledgers, checks, money orders or other commercial paper,
telegrams, telexes, pamphlets, circulars, leaflets, reports,
memoranda, correspondence, surveys, tabulations, audio and video
recordings, drawings, photographs, graphs, charts, diagrams,
lists, computer print-outs, and all other writings and other data
compilations from which information can be obtained.

"Identify" with respect to a document shall mean state the
nature or type of document (e.g., letter, memorandum), the date,
if any, appearing thereon, the date on which the document was
prepared, the title of the document, the general subject matter of
the document, the location of the document, the number of pages
comprising the document.

"Identify" with respect to a person shall mean state the
full name, the most recent business and residence addresses and
the telephone numbers, the present occupation or position of such
person, the nature of the connection or association that person
has to any party in this proceeding. 1If the person to be
identified is not a natural person, provide the legal and trade
names, the address and telephone number, and the full names of
both the chief executive officer and the agent designated to
receive service of process for such person.

"And" as well as "or" shall be construed disjunctively or
conjunctively as necessary to bring within the scope of these
interrogatories and requests for the production of documents any
documents and materials which may otherwise be construed to be out

of their scope.



MUR 3023

Yates for Congress Committee, and
Sherman Rosenfield, as treasurer
Page 4

INTERROGATORIES

1. With respect to the Fundraising Materials defined on
page 3 which were distributed on behalf of the Yates for Congress
Committee (the "Yates Committee" or the "Committee"”):

a) Identify the person(s) who first proposed or
conceived of the Museums for Yates Fundraising Materials.

b) 1Identify who paid to have the Letters, Cards and
Envelopes produced, and identify who produced them.

c) Identify, separately and in detail, who paid the
costs for mailing or distributing the Letters, Cards and
Envelopes to solicitees, and identify who distributed them.

d) Indicate the amount of funds expended on each of the
solicitation items identified above.

2. Describe your role in the creation, purchase and
distribution of the Letter, the Contributor Card and the Envelope:

a) State particularly whether any person from the
Committee read, reviewed, approved, or authorized each of the
Fundraising Materials before they were produced and distributed.

b) Identify the persons within your Committee referred
to in response to Question 2(a).

3. Indicate the total number of Cards and Envelopes you
purchased, created or authorized to be produced:

a) Indicate the number which you distributed to
Mr. Able.

b) Indicate the total number which you distributed to
all persons.

4. Identify all individuals or fundraising agents who
distributed these Materials on your behalf, and describe all other
methods by which these Museums for Yates Fundraising Materials
were distributed.

S. Indicate whether you used or referred to the AAM'’s
mailing list or membership list in connection with the Committee’s
fundraising efforts. If so, describe in detail your use of said
list.
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Yates for Congress Committee, and
Sherman Rosenfield, as treasurer
Page 5

6. Produce each and every document concerning, relating
to, or pertaining to the Museums for Yates Fundraising
Materials, including but not limited to:

a) All documents identified or used in response to the
above interrogatories.

b) All documents relating to the costs for these
Fundraising Materials, including but not limited to receipts and
invoices for the Cards, Envelopes and Letters.

c) All communications between Mr. Able or the AAM and
the Yates Committee which relate to the Museums for Yates
fundraising, or any other fundraising which Mr. Able or the AAM

undertook on your behalf.

d) All membership, mailing or other lists used or
referenced when making these solicitations on behalf of the Yates

Committee.

e) All documents relating to or accompanying any of the
Museums for Yates Fundraising Materials which you distributed.
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FEDERAL ELECTION COMMISSION

FACTUAL AND LEGAL ANALYSIS

MUR: 3023

COMPLAINANTS: Edwin W. Eisendrath, III
Eisendrath for Congress Committee

RESPONDENTS : Yates for Congress Committee, and
Sherman Rosenfield, as treasurer

g GENERATION OF MATTER

Edwin W. Eisendrath, III ("Complainant"), a former
Democratic House candidate from Illinois, filed a complaint with
the Commission alleging that the Yates For Congress Committee (the
"Yates Committee", or the "Committee"), violated 2 U.S.C.

§§ 433(a) and 441b(a).

The allegations arise out of the apparent distribution of
fundraising materials to museum officials by Edward H. Able, Jr.,
the Executive Director of the American Association of Museums.

The fundraising materials consisted of a cover letter, which was
written and allegedly paid for by Mr. Able, and a contribution
card and envelope which were paid for by the Yates Committee. The
contributor card, which indicated that it was paid for by Yates
for Congress, was entitled "Museums For VYates," and the envelope
was addressed to the Committee’s post office box in Chicago.

IT. FACTUAL AND LEGAL ANALYSIS

A. Corporate Contributions/Solicitations

1. Applicable Law

Under the Federal Election Campaign Act of 1971, as

amended (the "Act"), it is unlawful for a corporation to make a
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contribution or expenditure in connection with the election of a
Federal candidate, or for any candidate, political committee or
other persons to knowingly accept or receive such a contribution.
2 U.S.C. § 441b(a). Uunder the Act, a contribution or expenditure
includes any direct or indirect payment, distribution, loan,
advance, deposit, or gift of money, or any services, or giving
anything of value to a candidate or a candidate’s committee.
2 U.S.C. § 441b(b)(2). The value of services provided without

compensation by any individual who volunteers on behalf of a

candidate or political committee is not a contribution. 2 U.S.C.
§ 431(8)(B)(i). While the Commission’s regulations permit an
employee or executive to engage in individual volunteer activity,
the Act prohibits an individual from using corporate facilities to
produce materials in connection with a Federal election without
reimbursement. 2 U.S.C. § 441lb(a); 11 C.F.R. § 114.9(c); See

also MUR 1690.

2. Summary of Complaint and Response

In his complaint, Mr. Eisendrath suggests that the
Commission investigate whether Mr. Able used the AAM'’s mailing
lists, secretarial services, photocopier, postage and office
equipment to create or distribute the mailings, thereby making a
corporate contribution to the Yates Committee in violation of
2 U.S.C. § 44lb(a). The Complainant contends that by soliciting
contributions from museum officials i1n his corporate capacity,
Mr. Able made a contribution through his corporate employer, in
violation of Secticn 441b. The complaint also alleges that

distribution of the fundraising materials by the museum officials
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would result in additional corporate contributions to the Yates

Committee.

The Yates Committee acknowledges that Mr. Able volunteered
to distribute the "Museums for Yates" cards and envelopes on
Congressman Yates'’ behalf. 1In addition, the Committee has stated
that Mr. Able was their fundraising "agent" and the Committee has
reported receiving a $327.41 in-kind contribution for the
"Printing [of] Stationary and Fund-Raising Letter" from Mr. Able.

It appears that Mr. Able wrote the letter on his personal

stationary, and paid for the cover letter. Based upon newspaper
articles cited in the Complaint, it further appears that Mr. Able
also paid for the distribution of the materials and that they were

sent to museum officials.

3. Analysis

A review of the response submitted reveals that it does
not fully address all of the allegations raised in
Mr. Eisendrath’s complaint. To begin with, the response does not
clearly disclose the Committee’s role in these solicitations. The
Respondents also have not indicated whether the AAM’s facilities,
equipment or supplies were used to produce, mail, or otherwise
distribute these solicitations. 11 C.F.R.
§ 100.7(a)(1)(E)(1iii)(Aa); 11 C.F.R. § 114.9(c). They have also
not disclosed the identity of those persons whom Mr. Able
solicited on their behalf, nor have they offered any evidence to
counter the allegation that those solicited were museums Or museum
officials. In fact, the Respondents do not address the

Complainant’s assertion that Mr. Able used the AAM’s membership or
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mailing lists in order to solicit museums or museum trustees and

professionals. Mailing lists are specifically included in

Commission regulations as "goods and services." 11 C.F.R.
§ 100.7(a)(1)(E)(iii)(A); 2 U.S.C. § 441b(a).

With respect to the legality of the transactions, the
Respondents assert that the contributor card indicated that the
Committee did not accept corporate contributions. However, this
assertion is inapposite to the allegation here; namely that

Mr. Able was acting in his capacity as Director of the AAM and

used the AAM’s facilities to solicit contributions from museum
officials on behalf of the vYates Committee. For example, the
salutation of the solicitation reads "Dear Colleague." The letter
also refers to the recipients as "museum professionals and
trustees,” the Committee’s card was entitled "Museums for Yates"
and the letter requests that those solicited distribute the extra
cards and envelopes to members of their "board and staff."

Although the letter does not expressly refer to the AAM, its
language and message strongly suggest that it was targeted to
reach museum officials who would be familiar with Mr. Able’s
position as Executive Director of the organization. In fact, as
noted in the newspaper articles enclosed with the complaint, the
reaction of individuals associated with the Art Institute of
Chicago confirms that these materials were perceived to be
directed to museums and museum personnel in their professional,
not their individual, capacity.

In sum, while many questions remain unanswered, the

information presently available suggests that Mr. Able used the
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AAM’'s resources to solicit contributions from museum officials and
staff on behalf of the Yates Committee. It therefore appears that
these solicitations constituted a corporate contribution. See
MUR 1690; 2 uU.Ss.C. § 431(8)(B)(i); 11 C.F.R. § 100.7(b)(3). It
appears that the Yates Committee participated in these fundraising
solicitations. It purchased the "Museums for Yates" cards and
envelopes which were to be distributed on their behalf to "museum
personnel," and accepted the costs of the letter as an in-kind
contribution from their acknowledged fundraising "agent."
Therefore, there is reason to believe the Yates for Congress
Committee, and Sherman Rosenfield, as treasurer, knowingly
accepted a corporate contribution, in violation of 2 U.S.C.
§ 441b(a).

B. Alleged Registration and Reporting Violations

Under the Act, the term political ccmmittee means any club,
association or other group of persons which accepts contributions
or makes expenditures in excess of $1,000 during a calendar year.
2 U.S.C. § 431(4)(A). Political committees are required to
register with the Commission within 10 days after establishment.
2 U.S.C. § 433(a). The Complainant alleges that Museums for Yates
falls within the definition of a political committee, and
therefore was required to register within 10 days of its
formation. Complainant contends that the failure to register
"Museums for Yates" as a political committee resulted in a
violation of 2 U.S.C. § 433(a).

In their response, the Yates Committee has stated that

Mr. Able was their "agent,"” and that all contributions were sent
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directly to the Committee’s post office box in Chicago.

Therefore, Museums for Yates does not appear to be a separate
committee required to be registered with the Commission.

Accordingly, there is no reason to believe a violation of Section

433(a) occurred.
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FEDERAL ELECTION COMMISSION

AASHINGTON. D C 20463

June 19, 1990

Richard Meltzer

Winston & Strawn

2550 M Street, N.W.
Suite 500

Washington, D.C. 20037

RE: MUR 3023
American Association of Museums
and Edward H. Able, Jr.,
as Executive Director

Dear Mr. Meltzer:

On February 4, 1990, the Federal Election Commission
notified your clients of a complaint alleging violations of
certain sections of the Federal Election Campaign Act of 1971, as
amended ("the Act"). A copy of the complaint was forwarded to you
at that time.

Upon further review of the allegations contained in the
complaint, and information supplied by you, the Commission, on
June 12, 1990, found that there is no reason to believe that the
American Association of Museums and Edward H. Able, Jr., as

Executive Director, violated 2 U.S.C. § 433(a), a provision of the
Act. ioreover, on that day the Commission found that there is
reason to believe your clients violated 2 U.S.C. § 441b(a). The

Factual and Legal Analys:is, which formed a basis for the
Commissicn’'s finding, is attached for your information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against the American Association of
Museums. You may submit any factual or legal materials that you
believe are relevant to the Commission’s consideration of this
matter. Please submit such materials to the General Counsel’s
Office, alonag with answers to the enclosed questions, within
15 days cf r=sceipt of this letter. Where appropriate, statements
should be submitted under oath.

In the absence of any additional information demonstrating
that no further action should be taken against your clients, the
Commission may find probable cause to believe that a violation has
occurred and proceed with conciliation.
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Richard Meltzer
Page 2

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
§ 111.18(d). Upon receipt of the request, the Office of the
General Counsel will make recommendations to the Commission either
proposing an agreement in settlement of the matter or recommending
declining that pre-probable cause conciliation be pursued. The
Office of the General Counsel may recommend that pre-probable
cause conciliation not be entered into at this time so that it may
complete its investigation of the matter. Further, the Commission
will not entertain requests for pre-probable cause conciliation
after briefs on probable cause have been mailed to the respondent.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause must
be demonstrated. 1In addition, the Office of the General Counsel
ordinarily will not give extensions beyond 20 days.

This matter will remain confidential in accordance with
2 U.s.C. §§ 437g(a)(4)(B) and 437g(a)(12)(A) unless you notify the
Commission in writing that you wish the matter to be made public.

If you have any gquestions, please contact Xavier K.
McDonnell the attorney assigned to this matter, at (202) 376-5690.

Sincerely,

Lee Ann Elliott
Chairman

~—

Enclosures
1. Questions
2. Factual & Legal Analysis



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
) MUR 3023

)

INTERROGATORIES AND REQUEST
FOR PRODUCTION OF DOCUMENTS

American Association of Museums, and
Edward H. Able, Jr., Executive Director
c/0 Richard Meltzer

Winston & Strawn

2550 M Street, N.W., Suite 500
Washington, D.C. 20037

In furtherance of its investigation in the above-captioned

matter, the Federal Election Commission hereby requests that you
submit answers in writing and under ocath to the questions set
forth below within 15 days of your receipt of this request. 1In
addition, the Commission hereby requests that you produce the
documents specified below, in their entirety, for inspection and
copying at the Office of the General Counsel, Federal Election
Commission, Room 659, 999 E Street, N.W., Washington, D.C. 20463,
on or before the same deadline, and continue to produce those
documents each day thereafter as may be necessary for counsel for
the Commission to complete their examination and reproduction of
those documents. <Clear and legible copies or duplicates of the
documents which, where applicable, show both sides of the
documents may be submitted in lieu of the production of the

originals.




Q]

7

MUR 3023

American Association of Museums
Edward H. Able, Jr., Executive Director

Page 2
INSTRUCTIONS

In answering these interrogatories and request for
production of documents, furnish all documents and other
information, however obtained, including hearsay, that is in
possession of, known by or otherwise available to you, including
documents and information appearing in your records.

Each answer is to be given separately and independently, and
unless specifically stated in the particular discovery request, no
answer shall be given solely by reference either to another answer
or to an exhibit attached to your response.

The response to each interrogatory propounded herein shall
set forth separately the identification of each person capable of
furnishing testimony concerning the response given, denoting
separately those individuals who provided informational,
documentary or other input, and those who assisted in drafting the
interrogatory response.

If you cannot answer the following interrogatories in full
after exercising due diligence to secure the full information to
do so, answer to the extent possible and indicate your inability
to answer the remainder, stating whatever information or knowledge
you have concerning the unanswered portion and detailing what you
did in attempting to secure the unknown information.

Should you claim a privilege with respect to any documents,
communications, or other items about which information is
requested by any of the following interrogatories and requests for
production of documents, describe such items in sufficient detail
to provide justification for the claim. Each claim of privilege
must specify in detail all the grounds on which it rests.

Unless otherwise indicated, the discovery request shall
refer to the time period from January 1, 1989 to present.

The following interrogatories and requests for production of
documents are continuing in nature so as to require you to file
supplementary responses or amendments during the course of this
investigation if you obtain further or different information prior
to or during the pendency of this matter. 1Include in any
supplemental answers the date upon which and the manner in which
such further or different information came to your attention.

DEFINITIONS

For the purpose of these discovery requests, including the
instructions thereto, the terms listed below are defined as
follows:
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American Association of Museums
Edward H. Able, Jr., Executive Director

Page 3

"Letter" shall mean the fundraising letter written by

Mr. Edward H. Able, Jr., Executive Director of the American
Association of Museums ("AAM") on behalf of the Yates for Congress
Committee ("Committee"), dated December 21, 1989. "Card" and
"Envelope" shall mean the Museums for Yates contribution card and
envelope. "Fundraising Materials" means the Letter, Card and
Envelope.

"You" shall mean the named respondents, in this action to
whom these discovery requests are addressed, including all
officers, employees, agents or attorneys thereof.

"Persons" shall be deemed to include both singular and
plural, and shall mean any natural person, partnership, committee,
association, corporation, or any other type of organization or
entity.

"Document"”" shall mean the original and all non-identical
copies, including drafts, of all papers and records of every type
in your possession, custody, or control, or known by you to exist.
The term document includes, but is not limited to books, letters,
contracts, notes, diaries, log sheets, records of telephone
communications, transcripts, vouchers, accounting statements,
ledgers, checks, money orders or other commercial paper,
telegrams, telexes, pamphlets, circulars, leaflets, reports,
memoranda, correspondence, surveys, tabulations, audio and video
recordings, drawings, photographs, graphs, charts, diagrams,
lists, computer print-outs, and all other writings and other data
compilations from which information can be obtained.

"Identify" with respect to a document shall mean state the
nature or tvpe of document (e.g., letter, memorandum), the date,
if any, appearing thereon, the date on which the document was
prepared, the title of the document, the general subject matter of
the document, the location of the document, the number of pages
comprising the document.

"Identify" with respect to a person shall mean state the
full name, the most recent business and residence addresses and
the telephone numbers, the present occupation or position of such
person, the nature of the connection or association that person
has tc any party in this proceeding. 1If the person to be
identified is not a natural person, provide the legal and trade
names, the address and telephone number, and the full names of
both the chief executive officer and the agent designated to
receive service of process for such person.

"And" as well as "or" shall be construed disjunctively or
conjunctively as necessary to bring within the scope of these
interrogatories and requests for the production of documents any
documents and materials which may otherwise be construed to be out
of their scope.
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INTERROGATORIES

With respect to the Fundraising Materials defined on page 3:

1. State whether any AAM funds were used to pay for the
production or distribution of the Letters, Cards or Envelopes.

2. State whether any AAM equipment or supplies including
but not limited to, photocopying machines, computers, typewriters,
postage, telephones, paper or office supplies were used to create,
produce, or distribute the Letter, Card or Envelope. 1If the
answer to this Question is in the affirmative:

a) Identify the type of supplies or equipment used.

b) Describe the purpose and indicate the amount of

such use.
c) State whether the AAM was reimbursed for such use.
d) 1Identify the person(s) who approved or authorized
such use.
3. State whether any director, executive or other employee

of the AAM provided services to the Committee or assisted in
creating, designing, writing, or distributing any of the
Fundraising Materials during the AAM’'s working hours of operation,
or while such persons were being compensated by the AAM. If the
answer to this Question is in the affirmative:

a) Identify such persons, and describe the services
provided.

b) 1Indicate the amount of time expended, and state the
salary or wage earned for such time pericd.

c) Identify the person(s) who approved or authorized
that such employees provide these services.

4. State whether the AAM authorized any director, executive
or employee to distribute the fundraising materials to the Art
Institute of Chicago ("AIC"). 1If the answer to such guestion is
in the affirmative, identify such persons.
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5. Indicate whether any AAM director, officer executive or
employee used or referred to the AAM’s mailing list or membership
list in connection with any fundraising undertaken or behalf of
the Yates Committee. If the answer to this questions is in the
affirmative:

a) Describe the use of such list.

b) 1Indicate whether the use of such list was approved
by any AAM Board member or executive.

c) State whether such lists were ever shared with
anyone from the Yates Committee. 1If so, identify the persons
within the Yates Committee with whom such lists were shared.

d) Indicate whether the AAM was paid or reimbursed for
the use of such list.

e) Describe in detail the AAM's policy regarding the
use or sale of such list by employees or other persons.

6. State whether the AAM is tax exempt under Section 501(c)
of the Internal Revenue Code.

7. Explain and describe any fundraising activities in which
the AAM participated on behalf of the Yates Ccmmittee.

8. Produce each and every document concerning, relating to,
or pertaining to any fundraising done by the AAM on behalf of the
Yates Committee, including but not limited to:

a' All documents identified or used in response to the
above interrogatories.

£y All documents relating to fundraising costs,
including but not limited to receipts and invoices for the
production of the Fundraising Materials.

z' All communications between the AAM and the Yates for
Congress Committee which relate to this fundraising.

d4) All membership, mailing or other lists used or
referenced when making these solicitations on behalf of the Yates
for Congress Committee.




FEDERAL ELECTION COMMISSION

FACTUAL AND LEGAL ANALYSIS

MUR: 3023
COMPLAINANTS: Edwin W. Eisendrath, III
Eisendrath for Congress Committee

RESPONDENTS: The American Association of Museums
and Edward H. Able, Jr., as Executive Director

I. GENERATION OF MATTER

Edwin W. Eisendrath, III ("Complainant"), a former

Democratic House candidate from Illinois, filed a complaint with

NO the Commission alleging that the American Association of Museums
™~ (the "AAM"), and Edward H. Able, Jr., Executive Director of the
(@]

AAM, ("Respondents") violated 2 U.S.C. §§ 433(a) and 441b(a). The

allegations arise out of Mr. Able’s apparent distribution of

fundraising materials to museum officials. The fundraising

'S materi:.ls consisted of a cover letter, which was written and
< allegedly paid for by Mr. Able, and a contribution card and an
D envelope which were paid for by the Yates Committee. The

contributor card, which indicated that it was paid for by vates
for Congress, was entitled "Museums For Yates," and the envelope
was addressed to the Committee’s post office box in Chicago.
Neither the cover letter nor the envelope contained a disclaimer.

II. FACTUAL AND LEGAL ANALYSIS

A. Corporate Contributions/Solicitations

1. Applicable Law

Under the Federal Election Campaign Act of 1971, as

amended (the "Act"), it is unlawful for a corporation to make a
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contribution or expenditure in connection with the election of a
Federal candidate, or for any candidate, political committee or
other persons to knowingly accept or receive such a contribution.
2 U.S.C. § 441b(a). Under the Act, a contribution or expenditure
includes any direct or indirect payment, distribution, loan,
advance, deposit, or gift of money, or any services, or giving
anything of value to a candidate or a candidate’s committee.
2 U.S.C. § 441b(b)(2). The value of services provided without
compensation by any individual who volunteers on behalf of a
candidate or political committee is not a contribution. 2 U.S.C.
§ 431(8)(B)(i). While the Commission’s regulations permit an
employee or executive to engage in individual volunteer activity,
the Act prohibits an individual from using corporate facilities to
produce materials in connection with a Federal election without
reimbursement. 2 U.S.C. § 44lb(a); 11 C.F.R. § 114.9(c); See also
MUR 1690.

2. Summary of Complaint and Response

In his complaint, Mr. Eisendrath suggests that the
Commission :investigate whether Mr. Able used the AAM’s mailing
lists, secretarial services, photocopier, postage and office
equipment to create or distribute the mailings, thereby making a
corporate contribution to the Yates Committee. 2 U.S.C.

§ 441b(a). The Complainant contends that by soliciting
contributicns from museum officials in his corporate capacity,
Mr. Able made a contribution through his corporate employer, in

violation of Section 441b. The complaint also alleges that

distribution of the fundraising materials by the museum officials
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would result in additional corporate contributions to the Yates

Committee.

It appears that Mr. Able volunteered to distribute the

"Museums for Yates" cards and envelopes on Congressman Yates’

behalf. The Committee has reported receiving a $327.41 in-kind
contribution for the "Printing [of] Stationary and Fund-Raising
Letter" from Mr. Able. Mr. Able states that he wrote the letter
on his personal stationary, and he asserts that he paid for the

cover letter. The Respondents contend that Mr. Able was acting in

his individual capacity, and that the AAM did not pay any of the
costs associated with the cover letter, and did not "compensate
Able or any other employee for time spent in composing, typing and
signing the Letter." Based upon newspaper articles cited in the
Complaint, it appears that Mr. Able also paid for the distribution
of the materials and that they were sent to museum officials.

3. Analysis

A review of the responses submitted reveals that they do
not fully address all of the allegations raised in
Mr. Eisendrath’s complaint. To begin with, the responses do not
clearly indicate whether the AAM’'s facilities, equipment or
supplies were used to produce, mail, or otherwise distribute these
solicitations. 11 C.F.R. § 100.77a)(1)(E)(iii)(A),; 11 C.F.R.
§ 114.9(c). The Respondents also have not disclosed the identity
of those solicited, nor have they cffered any evidence to counter
the allegation that those solicited were museums or museum
officials. In fact, the Respondents do not even attempt to

address the Complainant’s assertion that Mr. Able used the AAM's
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membership or mailing lists in order to solicit museums or museum
trustees and professionals. Mailing lists are specifically
included in Commission regulations as "goods and services."

11 C.F.R. § 100.7(a)(1)(E)(iii)(A); 2 U.S.C. § 441b(a). Finally,
while the AAM asserts that no employee was compensated for
creating the letter, Respondents do not definitively state whether
Mr. Able or any other employee composed, produced or distributed
the letter during "working hours."

With respect to the legality of the transactions,
Respondents cite two advisory opinions, A.0. 1984-43 and A.O.
1978-77, which they contend support their position that these
solicitations were lawful. However, Respondents’ reliance upon
those Opinions appears to be misplaced. 1In those Opinions, the
Commission concluded that corporate officials could engage in
"individual” volunteer activity through public endorsements of a
candidate in advertisements paid for by a political committee.

See A.O. 1984-43; A.0. 1978-77. The activity challenged here is
distinguishable: rather than publicly soliciting contributions as
a corporate official in his individual capacity, Mr. Able appears
to have acted in his capacity as Director of the AAM and used the
corporation’s facilities to solicit contributions from museum
officials. For example, the salutation of the solicitation reads
"Dear Coclleague." The letter also refers to the recipients as
"museum professicnals and trustees,"” the card is entitled "Museums

for Yates" and the letter requests that those solicited distribute

the extra cards and envelopes to members of their "board and

staff."
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Although the letter does not expressly refer to the AAM, its

language and message strongly suggest that it was targeted to

reach museum officials who would be familiar with Mr. Able’s

position as Executive Director of the organization. The reaction

of individuals associated with the AIC confirms that these

materials were perceived to be directed to museums and museum

personnel in their professional, not their individual, capacity.
In sum, while many questions remain unanswered, the

information presently available suggests that Mr. Able used the

AAM’s resources to solicit contributions from museum officials and
staff on behalf of the Committee. It therefore appears that these
solicitations constituted a corporate contribution. See MUR 1690;
2 U.S.C. § 431(8)(B)(i); 11 C.F.R. § 100.7(b)(3). Accordingly,
there is reason to believe that the American Association of
Museums, and Edward H. Able, Jr., as Executive Director, violated
Section 441lbf(a).

B. Alleged Registration and Reporting Violations

Under the Act, the term political committee means any club,
association or other group of persons which accepts contributions
or makes expenditures in excess of $1,000 during a calendar year.
2 U.S.C. § 431(4)(A). Political committees are required to
register with the Commission within 10 days after establishment.

2 U.S.C. § 433(a). The Complainant alleges that !luseums for Yates
falls within the definition of a polit:ical committee, and
therefore was required to register within 10 days of its
formation. Complainant contends that the failure to register

"Museums for Yates" as a political committee resulted in a
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violation of 2 U.S.C. § 433(a).
Mr. Able has stated that all contributions were sent
directly to the Yates Committee, that he did not receive

contributions in excess $1,000 and that Museums for Yates is not a

political committee. While it not clear whether the $327.41 which

was reported as an in-kind expenditure included the distribution

costs, and if not, what those costs were, it does not appear that
Mr. Able’s activities required him to register Museums for Yates

as a political committee with the Commission. 2 U.S.C.

§ 431(4)(A). Accordingly, there is no reason to believe that the

Respondents violated 2 U.S.C. § 433(a).
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FEDERAL ELECTION COMMISSION

WASHINGTON D C 20463

June 19, 1990

Edward H. Able, Jr.
3025 Arizona Avenue, N.W.
Washington, D.C. 20016

MUR 3023

Dear Mr. Able:

On February 4, 1990, the Federal Election Commission
notified you of a complaint alleging violations of certain
sections of the Federal Election Campaign Act of 1971, as amended
{"the Act"). A copy of the complaint was enclosed with that
notification.

Upon further review of the allegations contained in the
complaint, and information supplied by you, the Commission, on
June 12, 1990, found that there is no reason to believe that you
violated 2 U.S5.C. § 433(a), a provision of the Act. Moreover, on
that day the Commission found that there is reason to believe that
you violated 2 U.S.C. § 441d(a). The Factual and Legal Analysis,
which formed a basis for the Commission’s finding, is attached for
your information.

Under the Act, you have an opportunity to demonstrate that

no action should be taken against you. You may submit any factual
or legal materials that ycu believe are relevant to the
Commission’s consideration of this matter. Please submit such

mater:als to the General Councsel’s Office, along with answers to
the enclosed questions, within 15 days of your receipt of this
letter. Where appropriate, statements should be submitted under
ocath.

n the absence of any additional information which
demonstrates that no further action should be taken against vou,
the Commission may find probable cause to believe that a violation
has occurred and proceed with conciliation.
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Edward H. Able, Jr.
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If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
§ 111.18(d). Upon receipt of the request, the Office of the
General Counsel will make recommendations to the Commission either
proposing an agreement in settlement of the matter or recommending
declining that pre-probable cause conciliation be pursued. The
Office of the General Counsel may recommend that pre-probable
cause conciliation not be entered into at this time so that it may
complete its investigation of the matter. Further, the Commission
will not entertain requests for pre-probable cause conciliation
after briefs on probable cause have been mailed to the respondent.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause must
be demonstrated. In addition, the Office of the General Counsel
ordinarily will not give extensions beyond 20 days.

If you intend to be represented by counsel, please advise ‘
the Commission by completing the enclosed form stating the name, t
address, and telephone number of such counsel, and authorizing \
such counsel to receive any notification or other communications

from the Commission.

This matter will remain confidential in accordance with
2 U.S.C. §§ 437g(a)(4)(B) and 437g(a)(12)(A), unless you notify
the Commission in writing that you wish the investigation to be

made public.

If you have any questions, please contact Xavier K.
McDonnell, the attorney assigned to this matter, at (202)

376-5690.

Sincerely,

Lee”Ann Elliott
Chairman

Enclosures
1. Questions
2. Designation of Counsel Form
3. Factual and Legal Analysis
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
) MUR 3023
)

INTERROGATORIES AND REQUEST
FOR PRODUCTION OF DOCUMENTS

TO: Edward H. Able, Jr.

3025 Arizona Avenue, N.W.
Washington, D.C. 20016

In furtherance of its investigation in the above-captioned
matter, the Federal Election Commission hereby requests that you
submit answers in writing and under oath to the questions set
forth below within 15 days of your receipt of this request. 1In
addition, the Commission hereby requests that you produce the
documents specified below, in their entirety, for inspection and
copying at the Office of the General Counsel, Federal Election
Commission, Room 659, 999 E Street, N.W., Washington, D.C. 20463,
on or before the same deadline, and continue to produce those
documents each day thereafter as may be necessary for counsel for
the Commission to complete their examination and reproduction of
those documents. <Clear and legible copies or duplicates of the
documents which, where applicable, show both sides of the

documents mav be submitted in lieu of the production of the

originals.
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Edward H. Able, Jr.
Page 2

INSTRUCTIONS

In answering these interrogatories and request for
production of documents, furnish all documents and other
information, however obtained, including hearsay, that is in
possession of, known by or otherwise available to you, including
documents and information appearing in your records.

Each answer is to be given separately and independently, and
unless specifically stated in the particular discovery request, no
answer shall be given solely by reference either to another answer
or to an exhibit attached to your response.

The response to each interrogatory propounded herein shall
set forth separately the identification of each person capable of
furnishing testimony concerning the response given, denoting
separately those individuals who provided informational,
documentary or other input, and those who assisted in drafting the
interrogatory response.

If you cannot answer the following interrogatories in full
after exercising due diligence to secure the full information to
do so, answer to the extent possible and indicate your inability
to answer the remainder, stating whatever information or knowledge
you have concerning the unanswered portion and detailing what you
did in attempting to secure the unknown information.

Should you claim a privilege with respect to any documents,
communications, or other items about which information is
requested bty any of the following interrogatories and requests for
production of documents, describe such items in sufficient detail
to provide justification for the claim. Each claim of privilege
must specify in detail all the grounds on which it rests.

Unless otherwise indicated, the discovery request shall
refer to the time period from January 1, 1989 to present.

The following interrogatories and requests for production of
documents are continuing in nature so as to require you to file
supplementary responses or amendments during the course of this
investigaticn if you obtain further or different information prior
to or during the pendency of this matter. Include in any
supplementai answers the date upon which and the manner in which
such further or different information came to your attention.

DEFINITIONS

For the purpose of these discovery requests, including the
instructions thereto, the terms listed below are defined as

follows:
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"Letter" shall mean the fundraising letter written by

Mr. Edward H. Able, Jr., Executive Director of the American
Association of Museums ("AAM") on behalf of the Yates for Congress
Committee ("Committee"), dated December 21, 1989. "Card" and
"Envelope" shall mean the Museums for Yates contribution card and
envelope. "Fundraising Materials" means the Letter, Card and

Envelope.

"You" shall mean the named respondents in this action to
whom these discovery requests are addressed, including all
officers, employees, agents or attorneys thereof.

"Persons" shall be deemed to include both singular and
plural, and shall mean any natural person, partnership, committee,
association, corporation, or any other type of organization or
entity.

"Document” shall mean the original and all non-identical
copies, including drafts, of all papers and records of every type
in your possession, custody, or control, or known by you to exist.
The term document includes, but is not limited to books, letters,
contracts, notes, diaries, log sheets, records of telephone
communications, transcripts, vouchers, accounting statements,
ledgers, checks, money orders or other commercial paper,
telegrams, telexes, pamphlets, circulars, leaflets, reports,
memoranda, correspondence, surveys, tabulations, audio and video
recordings, drawings, photographs, graphs, charts, diagrams,
lists, computer print-outs, and all other writings and other data
compilations from which information can be obtained.

"Identify" with respect to a document shall mean state the
nature or type of document (e.g., letter, aemorandum), the date,
if any, appearing thereon, the date on which the document was
prepared, the title of the document, the general subject matter of
the document, the location of the document, the number of pages
comprising the document.

"Identify" with respect to a person shall mean state the
full name, the most recent business and residence addresses and
the telephone numbers, the present occupation or position of such
person, the nature of the connection or association that person
has to any party in this proceeding. 1If the person to be
identified is not a natural person, provide the legal and trade
names, the address and telephone number, and the full names of
both the chief executive officer and the agent designated to
receive service of process for such person.

"And" as well as "or" shall be construed disjunctively or
conjunctively as necessary to bring within the scope of these
interrogatories and requests for the production of documents any
documents and materials which may otherwise be construed to be out
of their scope.




"N

3

- 4 0 3 » 0

)

oo O
MUR 3023

Edward H. Able, Jr.
Page 4

INTERROGATORIES

1. With respect to the Fundraising Materials defined on

page 3:

a) Identify the person(s) who first proposed or
conceived of the "Museums for Yates" Fundraising Materials, and
describe your role in the creation of these Materials.

b) 1Identify who paid to have the Letters, Cards and
Envelopes produced, and identify who produced them.

c) Identify, separately and in detail, who paid the
costs for mailing or distributing the Letters, Cards and Envelopes
to solicitees, and identify who distributed each.

d) 1Indicate separately the amount of funds expended for
each of the solicitation items referred to above.

e) Describe the Yates for Congress Committee’s (the
"Yates Committee"” or the "Committee") involvement in the creation
of the Letter, and state whether any person from the Committee
read, reviewed, approved, or authorized the Letter before it was
distributed. 1Identify such persons.

2. State whether you used any AAM equipment or supplies,
including but not limited to, photocopying machines, computers,
typewriters, postage, telephones, paper or office supplies to
create, produce, or distribute the Letter, Card or Envelope. If
the an=wer <o this Question is in the affirmative:

a! Indicate the type of supplies or equipment used,
2V Describe the purpose and amount of such use.
3. State whether you provided services to the Committee or

assisted in creating, designing, writing, or distributing any of
the Fundraising Materials during your working hours at the AAM.
If the answer to this Question is in the affirmative:

a) Describe the services provided.

b) Indicate the amount of time expended, and state the
salary or wage for such period.

4. State how many Cards and Envelopes you received from the
Yates Committee.
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5. State whether you sent the Fundraising Materials to the
Art Institute of Chicago ("AIC"), or to any person who is a board
member or executive at that institution. If the answer to this
question is in the affirmative:

a) Identify the persons to whom the Fundraising
Materials were addressed, and indicate the address where the

Materials were sent;

b) State how many extra Cards and Envelope were
enclosed in each such mailing or package;

c) Indicate whether the AIC is a member of the AAM.

6. State the total number of persons and institutions to
whom you distributed the Fundraising Materials, and indicate the
number of extra Cards and Envelopes which were contained in each
mailing or distribution.

7. Identify all persons and institutions to whom you sent
these Fundraising Materials, and,

a) Explain the basis upon which the recipients of the
Fundraising Materials were selected.

b) Identify the persons who participated in the process
of deciding to whom the Fundraising Materials would be
distributed.

c) Indicate which recipients are AAM members.

8. Indicate whether you used or referred to the AAM’s
mailing list or membership list at any time in connection with
your fundraising for the Yates Committee. 1If the answer to this
question is in the affirmative:

a) Describe your use of such a list.

b) Indicate whether your use of the list was approved by
any AAM Board Member, Trustee, Executive or any other employee. If
so, identify such rersons.

c) State whether such lists were ever shared with
anyone from the Yates Committee. If so, identify the persons
within the Yates Committee with whom such lists were shared.
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9. Explain and describe all other fundraising activities
you undertook on behalf of the Yates Committee.

10. Produce each and every document concerning, relating
to, or pertaining to all fundraising you performed on behalf of
the Yates Committee, including but not limited to:

a) All documents identified or used in response to the
above interrogatories.

b) All documents relating to fundraising costs,
including but not limited to receipts and invoices for the
production of Fundraising Materials.

c) All communications between you and the Yates
Committee which relate to your fundraising on their behalf.

d) All membership, mailing or other lists used or
referenced when making these solicitations on behalf of the Yates

Committee.

e) All documents related to any solicitations in which
you sought contributions on behalf of the Yates Committee.
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FEDERAL ELECTION COMMISSION

FACTUAL AND LEGAL ANALYSIS

MUR: 3023

COMPLAINANTS: Edwin W. Eisendrath, III
Eisendrath for Congress Committee
RESPONDENT: Edward H. Able, Jr.

I. GENERATION OF MATTER

Edwin W. Eisendrath, III ("Complainant"), a former
Democratic House candidate from Illinois, filed a complaint with
the Commission alleging that Edward H. Able, Jr., Executive
Director of the the American Association of Museums (the "AAM"),
{"Respondent") violated 2 U.S.C. §§ 433(a), and 441d(a). The
allegations arise out of Mr. Able’'s apparent distribution of
fundraising materials to museum officials. The fundraising
materials consisted of a cover letter, which was writ<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>