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If you have any questions, please contact Peter lll. Jr.
at 376-24M.8
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All reports except the 1988 October uarterly and 12 Day Pre-General Election
Reports have been reviewed.

Ending cash-on-hand as of 10/19/88: $509,699
Outstanding debts owed by the comittee as of 10/19/88: $0
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FEDERAL ELECTION COMMISSION

November 8, 1988

0jsOg

ToA havwe asked this Off ice for oidamos *Damning the
ability of a princ l 00ig8 ltt (010) to make

nxpOnditares an behalf of mtba- federal cvdidate.
The facts as P9oented Involve over $12,000 in expenditures by
the principal caspaga om ttee of an iacm-lent Cogrsmn qr
nwspaper ad an of a Presidential primary candidate.
It is the opinion of this Office that princlpal campaign
committees may not make independent expenditures.

The Act provides, at 2 U.S.C. S 432(e)(3)(A), that 0No
omittee which supports or has supported nore than one federal
candidate may be designated as an authorized coinittee . . .
Section 432(e) (3) (B) further provides that 'the term 'support'
does not include a contribution by any authorized comittee in
amounts of $1000 or less to an authorized comittee of any other
candidate.' These provisions were enacted as pert of the 1979
Amndments t.o the Act. Public Law 96-187. Previously, section
432(e) (1) provided that 'Any occasional, inolated or incidental
support of a candidate shall not be construed as support .
jhN Public Law 93-443 [19741.

TIis is a question of first " ression. In fact, the
G ission currently has no forms for candidates on which they
could man report independent expenditures.



The regulations implementing the 1974 Act interpreted the
rs exeption to pecmt woontributionS to. *
C 090_, a onnd e 0 . .not e*aoding $109or a

.Ocafp U CPR 102.11(a)(2) 19771. Gives that the
&ot no specifiau eem from the definition of 'support
only of $l0O0Oor lesse it appears that Congress
Ints tol It CWs from making indpendent expenditures.
This cocluson is sored by the act that at the same tin
ftnress narrowed this exemption, it added the oattails•
provision whiob perits candidates to ske unlimited
disbursements on behalf of other Candidates under certain
eiromstanoes. §M 2 U.S.C. 1 431(8) (2) (3i).

Pc8s are not the orly osmittees whib are disqualified from
Makis iNV.. .. st etnoWdItAKea. The C sion has stated in
its efiti5cy ale" that polisital part omittee. ae
*top 1* 44 t endii .

n i stute tte my not rke-
Itwhs ieeors fo e to * Is N Tis hereis

et 1o8t le put ooe fi t iesureo -It w benddts08qig 8tivbite ae do ookt uhe one thre smie
oosit then ., t noy adasr ~iuosta

mS0snit~t. wi1th ame statory scheme to Permit MCes to make
Ism, madet expendItew.

1nder fte statute, PCMS have a clearly defined role . to
further the election of a designated cWadiate This role serves
at least two asno---- first, to ensure that the candidates
aaign activwities are discoe through one centralized
osmittee and second* to inform and aure contributors that
their donations will be used to further the election of the
designated candidate. The statute does recognize, through the
exemption from the term 8support' and the *coattails" provision,
a limited range of permisslble activities on behalf of other
oandidates. Essyer, independent expenditures, which can greatly
eZeed the $1000 limit on contributions and which do not qualify
for the coattails exemption if made through general public
olitical advertising, appear to fall within the definition of
support" and thus may not be made by PCCs.

We do not believe that the First Amendment bars this
Conclusion. Apart from the ability of POCs to engage in
specified activities on another candidate's behal,# the candidate
may also use his or her own personal funds for the full range of



peraissibl, activities under the law.JZ/ Thus, the candidate to
&.-, can ok ng - -- -- t.a -_ e - .Ndes this

acton f te satue, 4 OMUVtzbItin to thera are dots o to futher the ind/ate's am eletiol and not
tbt of -- me endidate. In tWis resPect, the situation
presented her difftr from the First e rigbt of

ssooLation reoognised snaWI_ xi . fIW* 470 g.. 480 (1965)
at 494-49 AM to a o are Joining

togeter to 8UNct amae Eo @andidate rather than a bjoader
maer . iTofy a IM from making independentelnd tures on behalf of otr addatea would therefore not be

in mloo stent with those contributors' assoiationsal rights under
the First Amendemt.

Shave any questions re~d'- this memorandum, please
ontact uan Propper or Brad Litfe4I at 376-9J0.

~Ma cc the fmmotth
were enbers gress on or befoe Januaryso 1960 from

¢ m].da7ln present altuatiomo bowster. If a

6ecdod to covert oampa/ga tun"s to person" use tot Independent
C expenditures, that a wmt would bave to be deposited first In the

em br's a account before being used for uach expenditures,
Irather than bein spent directly from the PCC, to make clear that

It is the Member a expenditure. It would then be taxed as income
to the Member and would be reportable as an independent
expenditure by an individual. While this activity would be
permitted by the Act, an expenditure of this kind could be in
violation of House Rule 43(6)r which prohibits the use of
campaign funds for personal purposes by Incumbent Members of the
House.



FEDERAL ELECTION COMMISSION
WASHM1GTO D.C. 3WWe

Ootober 4, 1988

SO: LARNCE K. NBLE-i n C0ELZ

!NmUGu Jonm C. SUE IA
S2AW DM0101KO

ONK Jon D. W

5!A IRUZA CI.1 u

A wvi, f he WS ri Oatr Re_ r 1$ed by the 2d
Sa for m=400ttee (the U1tts) disclosed
$12313 in dePeat expeditures an behalf of a presidential
0adidate. The expenditures were for nevspaper advertisements
sUpporting a specific candidate (Attachment 1).

The Comittee is the principal campaign committee of Edgar
L. Jenkins, a candidate for the U.S. Rouse of Representatives
from the 9th District of Georgia. Mr. Jenkins was elected to
Congress in 1976 and has been re-elected in each subsequent
election. The Camnlttee started the 1987-1988 election cycle
with $416,351.06 cash-on-hand and $0 in debts and obligations
(Attachment 2).

The Committee's April Quarterly Report was filed on FC FOR3
3X. It is our understanding that the Comnittee called the
Commission and asked how to report independent expenditures and
was told to use 1036 3X, Schedule R. The Comittee requested and
received the forms from the Commission. Subsequent filings by
the Committee disclose no further independent expenditures.

After considerable research into the question of a principal
campaign committee (PCCO) making an independent expenditure the
Reports Analysis Division (62AD = ) can find no precedent for this
type of activity by a PCC, nor can we find specific prohibitions.

Therefore, based on the R&D Review and Referral Procedures
for Authorized Committees, we are referring the matter to your
office for guidance. Our questions are as follows:

*L ~



If you have any questions regarding this matter, please
contact Peter Kell, Jr. at 376-2480.

7)

9L

1. Could these expenditures be considered campaign
related by the comittee?

2. Nay a PCC make "independent ezenditures?"
3. If 50, would there be any prohlbitions or

restritions?
4. If not, would the activity discussed above be

considered permissible under any circumstances?



L~I?
.. 9..

i ¢#i *.

I 
-l "

-U-..~

.?ilk

S.L

.9

)~

-m

.i 
.I

we low a

sA..

1:-

iI '

0,.tos mbft~

IIO

=3-~i

=

,.t~t,
Va.

, ? *,.D - • 
UM

CIA, , It'...J! •.

* * *bj -.

*

i -

i

! It. : .



o *

I':
4 4

.. hs W•Pap

mom.

10W

lb

70

f* :z

Iooeft



11 7 .,I .-,'
a ems

,- -- ~-~- U

*1.

9.

7.
A .VV'

4

* a

-4

a,'
I..

A o "1
S.

.' * q**** .~

.e' 
~

P.O. In_
Titleso blsOIe mm2ll '

bu.n o. - -

be ampa,.nmlm
to -" $ra ,L .J

'A

as

-I

svmn0

I - .. m

m

=la W him

SWlft --- mom,,

7,0

4W

m,_0 .,,.
40.

!



awft cmrso

m#. al m vor o so

o m ~,,

* 3 Vn.i m

.'msim, o - El p,,
b- I II IIII

(2 Pa )

-. .. ;

:rm0 t 131

E 9**4

n~o lo @amm of WANDU -i

mom- 4gm - __

m e esag Sw , ,,m. , q n$ . a ,,,.,,

ewo ~ 0.m~.~• .n- .,

el lIow r .. m....... Own .m t 9 O

I lO S o w au ap ., a .o,,m is m i6L w

AI T-- - - w l aL I

bi~-ain I N il hIS -

"goou

2J u -iii

~ ~ II

-ams -

on% go ..m ' ... 16 .1.0 "

nsm ew, o€o C lmmo nOSS....................._ _ _ _

Im Gof m I som somme" m

OfllLska.
V41 ~ eY

a sommoo swam

o *mNo uauo

~01-3M-7____Ofdi549

69C #CO 33 3WSI S

I I

AW omo Mooo a o a" M MOO lb an Gosam goo Ii hi..6



" "" U t{ftr

.. .. .. .................
qlnk~me p 00mm . .........................

U On emml~ imn... .................. ..
e . . 0--o 0

" .. . . .. .. .. . *eo . .e

oa41.

IL~ , -- I* a,

as .....

U 0

n. -m ". mmin_
to a- a ..... u w...w0

fm' Vu om m ................. 00...0........

Id -- 7" ------- -O g "_ .. .0 -a0 0aa - 0*0 -000

IM ~mo .. ."- M-- -

43

~ U
-VIP

, * 4

ISO*

SM
3moft
m

3m

n

ill.n OIO Alr oonml o, ............. C

&na*& a u n onm ............................

.... .... . eo~ l,, m .... .............
.7p6

414 Omanl

4 AM.?

.... L- 11.

-4.

m

wmmmmm



Z1

rnnU zn zonc mss 20 AM 1:5FEDERAL ELECTIONI C 20 A !O:
999 E Street, N.W.

Washington, D.C. 20463 S1NIM
FIRST GIIAL ConWS3L'S REPORT

RAD Referral SL-28

STAFF MENBER: Frania Nonarski

SOURCE: I N T E R N A L L Y G E N E R A T E D

RESPONDENTS: Ed Jenkins for Congress and
Hollis Lathem, as treasurer

RELEVANT STATUTES: 2 U.S.C. S 432(e)(3)(A) MR d8
2 U.S.C. S 441a(a)(1)(A)
2 U.S.C. S 441d(a)

INTERNAL REPORTS CHECKED: Disclosure Reports

FEDERAL AGENCIES CHECKED: None

I. G813MTIOU OF NATTER

On November 15, 1988, the Reports Analysis Division ('IADO)

referred the Ed Jenkins for Congress Committee (the 'Comittee")

and Hollis Lathes, as treasurer, to the Office of the General

Counsel to determine whether it is permissible for a principal

campaign committee to make independent expenditures on behalf of

a candidate for federal office. This is a case of first

impression before the Commission. The Committee is the principal

campaign committee of Edgar L. Jenkins, the incumbent in the U.S.

House of Representatives for the Ninth Congressional District of

Georgia. As part of its 1988 April Quarterly Report, the

Committee filed an FEC Form 3X reporting independent expenditures

totaling $12,312.52 made on behalf of Richard Gephardt for



President.' The April Quarterly Report indicates that the

Committee purchased eighteen advertisements in various Georgia

newspapers on February 26, 1988 supporting Gephardt. Subsequent

filings by the Committee disclose no further disbursements as

independent expenditures.

11. FACTUA AND LZGL ANLYSIS

The Federal Slection Campaign Act of 1971, as amended (the

*Act*) defines an independent expenditure as an expenditure by a

person expressly advocating the election or defeat of a clearly

identified candidate which is made without the cooperation or

consultation with any candidate, or any authorized committee or

agent of the candidate, and which is not made in concert with, or

at the request or suggestion of, any candidate, or any authorized

committee or agent of the candidate. 2 U.S.C. S 431(17). For

purposes of this section, the term "person" includes a

partnership, committee, association, or any organization or group

of persons. 11 C.F.R. S 109.1(b)(1). Pursuant to the Act,

"clearly identified" means that the name or a photograph or

drawing of the candidate involved appears, or the identity of the

candidate is apparent by unambiguous reference. 2 U.S.C.

S 431(18). Commission Regulations indicate that the term

"expressly advocating" refers to a communication which includes

expressions such as "vote for", "elect" and "support". 11 C.F.R.

1. The Commission currently does not have any forms for candidates
to report independent expenditures. According to the RAD
Referral material, however, the Committee contacted the
Commission to determine how to report these expenditures and were
told to use Form 3X.
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S 109.1(b)(2).

The Act provides that each candidate for federal office shall

designate in writing a political committee to serve as his or her

principal campaign committee. 2 U.S.C. 1 432(e)(1). The primary

role of a principal campaign committee under the Act is to

further the election of a designated candidate by ensuring that

the candidate's campaign activities are disclosed through one

centralized committee and by informing contributors that their

donations will be used to further the election of that candidate.

The Act requires that no political committee which supports or

has supported more than one candidate may be designated as an

authorized committee. 2 U.S.C. S 432(e)(3)(A). Pursuant to this

section, the term *support" does not include a contribution of I
$1,000 or less by an authorized committee to an authorized

committee of another candidate. 2 U.S.C. S 432(e)(3)(B).

Congress enacted these provisions as part of the 1979 Amendments

to the Act. Federal Election Campaign Act Amendments of 1979,

Pub. L. No. 96-187, 93 Stat. 1339 (1979). Prior to these

amendments, section 432(e)(1) provided that "[any occasional,

isolated or incidental support of a candidate shall not be

construed as support." See Federal Election Campaign Act

Amendments of 1974, Pub. L. No. 93-433, 88 Stat. 1263 (1974).

Commission Regulations implementing the 1974 Act interpreted

the "support" exemption to permit "contributions to, or

expenditures on behalf of, a candidate ... not exceeding $1,000

for any election." 11 C.F.R. S 102.11(c)(2) (1977). Because the

Act now specifically exempts only contributions of $1,000 or less



and not expenditures from the definition of "support', it appears

that Congress intended to prohibit principal campaign committees

from making independent expenditures in support of or opposition

to other federal candidates. This conclusion is supported by the

fact that at the same time Congress narrowed this exemption, it

added the "coattail" provisions which exempts from the definition

of contribution, payments for campaign materials by candidates or

their authorixed committees which include information or

reference to any other candidate and which are used in connection

with volunteer activities. 2 U.S.C. I 431(8)()(xi). Therefore,

it appears that the Act recognises a limited range of permissible

activities on behalf of other candidates through the exemption

from the term "support* and the "coattail" provision.

Independent expenditures, however, can greatly exceed the $1,000

contribution limits and do not qualify for the "coattail*

exemption if made through general public political advertising.

Therefore, it appears that independent expenditures fall within

the definition of support and cannot be made by principal

campaign committees.

The Act further provides that a person may make up to $1,000

in contributions to any candidate for federal office or his or

her authorized committee. 2 U.S.C. S 441a(a)(1)(A). Pursuant to

the Act, the term "person" includes a principal campaign

committee of a federal candidate. 2 U.S.C. 5 431(11). The term

*contribution" refers to any gift, subscription, loan, advance,

or deposit of money or anything of value made by any person for

the purpose of influencing a federal election. 2 U.S.C.
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S 431(8)(A)(i).

With the assistance of the Commission's librarian, this

Office has obtained a copy of one advertisement placed in the

Augusta Chronicle on March 5, 1988 by the Jenkins Committee.

(Attachment 2). The advertisement is a letter on a facsimile of

"Jenkins for Congress" stationery from Congressman Jenkins to his

constituents explaining that he was supporting Gephardt for

President because he has served with Gephardt for the past eleven

years on the House ways and Means Committee and has witnessed the

*depth of his commitment to America. ... I wholeheartedly endorse

him for President of the United States." The advertisement

includes photographs of Congressmen Jenkins and Gephardt.

Moreover, it expressly advocates the nomination of Richard

Gephardt for President. It does not, however, include a

disclaimer indicating who paid for and authorized it. Although

the Committee reported the payments for this advertisement and

other advertisements as independent expenditures totaling

$12,312.52 made on behalf of Richard Gephardt for President,

there is still a question as to whether it should have treated

them as independent expenditures or as in-kind contributions to

the Gephardt campaign. As noted above, Jenkins endorsed Gephardt

for President. At this time, it is not known whether Congressmen

Jenkins and Gephardt made joint appearances prior to the Georgia

primary or whether Gephardt or his committee participated in or

authorized these advertisements by Jenkins. The Committee's

expenditure of more than $12,000 on the advertisements, however,

exceeded the $1,000 limit of 2 U.S.C. S 441a(a)(1)(A).

.,~", ~
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During the discussions of the proposed 1989 LegislatiVe

Recommendations, the view was expressed that the Act and

regulations sake it clear that an authorized committee will lose

its status as an authorized committee when it makes independent

expenditures on behalf of another candidate. During the 1988

calendar year, the Committee reported a total of $363,055.54 
in

contributions and $328,208.13 in disbursements with $464,486.24

in cash on hand at the end of the year. According to the 1988

Year end Report, disbursements totaling $297,394.61 were for

operating expenditures presumably on behalf of Congressman

Jenkins' reelection campaign. The Committeees $12,312.52

expenditure on behalf of Congressmn Gephardt in february 1988

raises the issue of whether the Committee's subsequent

expenditures in 1988 on behalf of Congressman Jenkins exceeded

the limitation of 2 U.S.C. S 441a. Moreover, this Office notes

that there is still a question as to whether the expenditures on

behalf of Congressman Gephardt should be treated as independent

expenditures or in-kind contributions. This Office recommends,

however, that the Commission find reason to believe the Committee

may be in violation of 2 U.S.C. 5 441a(a)(1)(A) by making either

excessive in-kind contributions to the Gephardt campaign or 
by

making excessive in-kind contributions to Congressman Jenkins'

reelection campaign.

The Act further requires that any expenditure for a

communication which expressly advocates the election or defeat of

a clearly identified candidate must state whether or not that

communication was paid for by the candidate, an authorized



'~ ;~~;i~

political committee of the candidate, or agents of the candidate.

2 U.S.C. I 441d(a)(1) and (2). Moreover, if the communication is

not authorized by the candidate, an authorized political

committee, or agents of the candidate, it must clearly state the

name of the person who paid for the communication and indicate

that it was not authorized by the candidate or candidate's

committee. 2 U.S.C. 5 441d(a)(3).

In the present matter, the Committee did not include any

disclaimer on the advertisement it placed in the Augusta

Chronicle on March 5, 1988. The advertisement did not indicate

cwho paid for it and whether or not it was authorized by

OCongressman Gephardt or his principal campaign committee.

Therefore, it appears the Committee may be in violation of

2 U.S.C. S 441d(a) by not including the appropriate disclaimer on

its advertisement.
a

III. RECOUIEM TIOws

1. Open a RUR.

2. Find reason to believe that the Ed Jenkins for Congress

Committee and Hollis Lathem, as treasurer, violated 2 U.S.C.
SS 441a(a)(1)(A) and 441d(a).
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3. Approve the attached
Questions and the Request for

Date

letter, Factual and Legal Analysis,
the Production of Documents.

( (

Attachments
1. Referral Materials
2. Copy of Newspaper Advertisement
3. Proposed Letter and Factual and Legal Analysis
4. Questions and Request for Production of Documents

~. ~ -

1 )0/1 f



FEDERAL ELECTION COMMISSION
WASHINCrON. 0 C 20463

MEMORANDUM

TO:

FROM:

DATE:

SUBJECT:

LAWRENCE M. NOBLE
GENERAL COUNSEL

MARJORIE W. EMMONS /JOSHUA MCFADr\
COMMISSION SECRETARY

MARCH 22, 1989

OBJECTIONS TO RAD Ref. 88L-28: FIRST G.C. REPORT
SIGMED MARCH 20, 1989

The above-captioned document was circulated to the

Commission on Monday, March 20, 1989 at 4:00 p.m.

Objection(s) have been received from the Commissioner(s)

as indicated by the name(s) checked below:

This

for March

Commissioner Aikens

Commissioner Elliott

Commissioner Josefiak

Commissioner McDonald

Commissioner McGarry

Commissioner Thomas

matter will be placed

28, 1989

x

x

x

x

on the meeting agenda

Please notify us who will represent your Division before the

Commission on this matter.
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no D i ?UM

in the N~trOf

3d J"kim AM Congress and
Hollis Lathem, as treasurer

)
) R&D Referral 88L-28

CERTIFICATION

I, Hilda Arnold, recording secretary for the Federal

Election Commission executive session on March 28, 1989,

do hereby certify that the Coission decided by a vote of

4-1 to take the following actions in RAD Referral SSL-28:

1. Open a MKR.

2. Find moason to believ that the 2d Jenkins
for Cong*mss Comittee and Hollis Lathes,
as treasurer, violated 2 U.S.C. 55 441a(a)
(1) (A) and 441d(a).

3. Approve the letter and an amended Factual
and Legal Analysis, Questions and Request
for the Production of Documents. The
basis of the Factual and Legal Analysis
would be to find an excessive contribution
to the Gephardt campaign for giving sup-
port in excess of $1,000, treating that as
an in-kind contribution based on the
prohibitions of 2 U.S.C. S 432(e).

Conmissioners Aikens, Josefiak, McDonald and McGarry

voted affirmatively for this decision. Commissioner

Thomas dissented.

~tdAAL &Oif
Date

Attest:

Administrative Assistant

& 2

Uaoz
,za:,W/



FEDERAL ELECTION COMMISSION

Apri1 12, 1989

Bollis Lathes# Treasurer
Rd Jenkins for Congress
Post Office box 70
Jasper, GA 30143

as: MM 2641
ad Jenkins for Congress
and Rollie Latbem as
treasurer

Dear 1s. Lathem: <2.

On March 28, 1989, the Federal 3lection Comiaion found tbatt
there is reason to believe 3d Jenkins for Congress (Committee)
and you, as treasurer, violated 2 U.S.C. SS 441a(a)(l)(A) and
441d(a), provisions of the Federal 3lection Campaign Act of 1971t
as amended ("the Act*). The Factual and Legal nsls, which
formed a basis for the Commission's finding, is attached for your
information.

Under the Act, you have an opportunity to demonstrate that no
action should be taken against the Committee and you, as
treasurer. You may submit any factual or legal materials that
you believe are relevant to the Commission's consideration of
this matter. Please submit such materials to the General
Counsel's Office along with answers to the enclosed questions
within 15 days of your receipt of this letter. Where
appropriate, statements should be submitted under oath.

In the absence of any additional information demonstrating
that no further action should be taken against the Comittee and

you, as treasurer, the Commission may find probable cause to

believe that a violation has occurred and proceed with
conciliation.



Hollis Lathes
Page 2

if you are interested in pursuin1 pre-probable cause

conciliationt you should s0 request a writing. 11 C..R.

I 111.18(d). Upon receipt of the request, the Off1e of 
the

General Counsel will make recommendations to the CommissiOn

either proposing an agreement in settlement 
of the matter or

recommending declining that pre-probable cause conciliation 
be

pursued. The Office of the General Counsel may recommend 
that

pre-prebable cause conciliation not be entered 
into at this time

so that it may cop1ete its investigation of 
the matter.

Further, the Commission will not entertain requests 
for

pre-probable cause conciliation after briefs 
on probable cause

have been mailed to the respondent.

oequests for extensions of tie will not be routinely

granted. Requests must be made in writing at least five 
days

priorti to the doe date of the response ad $peCifIC qua cause
mst be demonstrated. Zn addition, tw Offre of the Geseal

40 Counsel ordinarily will not give extensions beyond 
20 days.

if you Intemd to be, represented by counsel in this mattec,
please advIs* te Commission by comleting the enclosed form
stating the nae, address, and telephone number of such counsel,

and authorising such counsel to receive any notifications and

other communications from the Commission.

This matter will remain confidential in accordance with

C) 2 U.S.C. 55 437g(a)(4)(9) and 437g(a)(12)(A), unless you notify

the Commission in writing that you wish the investigation 
to be

made public.

For your information, we have attached a brief 
description of

the Commission's procedures for handling possible 
violations of

the Act. If you have any questions, please contact Trania

Nonarski, the attorney assigned to this matter, 
at (202)

376-8200.

LL n Elliot
Vice Chairman

Enclosures
Factual and Legal Analysis
Procedures
Designation of Counsel Form
Questions
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FCTUA AND LUGAL ALMS3

R3SPONDKBTS: 3d Jenkins for NUR: 2841
Congress Comittee and
Holis Lathes, as
treasurer

The 3d Jenkins for Congress Committee (the OCommittee-) is

the principal campaign committee of 3dgar L. Jenkins, the

incumbent in the U.S. House of Representatives for the Ninth

Congressional District of Georgia. After contacting the Reports

Analysis Division, the Committee fileod an FUC Form 3X, as part of.
its 1966 April Quarterly Report, reporting independemt

expenditures totaling $12,312.52 made on behalf of Richard A i

Gephardt for President. The April Quarterly Report indicates

that the Committee purchased eighteen advertisements in various

Georgia newspapers on February 26, 198 supporting Gephardt.

(D Subsequent filings by the Committee disclose no further

disbursements as independent expenditures.

The Federal Election Campaign Act of 1971, as amended (the

*Act") provides that each candidate for federal office shall

designate in writing a political committee to serve as his or her

principal campaign committee. 2 U.S.C. S 432(e)(1). The primary

role of a principal campaign committee under the Act is to

further the election of a designated candidate by ensuring that

the candidate's campaign activities are disclosed through one

centralized committee and by informing contributors that their

donations will be used to further the election of that candidate.

The Act requires that no political committee which supports or

has supported more than one candidate may be designated as an Q
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authorised committee. 2 u.S.C. 5 432(e)(3)(A). Pursuant to this

section, the term *support" does not include a contribution of

$1,000 or less by an authorized committee to an authorized

committee of another candidate. 2 U.S.C. S 432(e)(3)(9).

The Act further provides that a person may smake up to $1,000

in contributions to any candidate for federal office or his or

her authorised committee. 2 U.S.C. I 441a(a)(1)(A). Pursuant to

the Act, the tern *persons includes a principal campaign

committee of a federal candidate. 2 U.S.C. 5 431(11). The term

Ocontribution' refers to any gift, subscription, loan, advance,

or deposit of money or anything of value made by any person for..

the purpose of influencing a federal election. 2 U.s.C.

S 431(8)(A)(i). Commission Regulations provide that the term

"anything of value" includes all in-kind contributions.

11 C.r.R. S 100.7(a)(l)(iii)(A). In-kind contributions refer to

the provision of any goods or services without charge or at a

charge which is less than the usual and normal charge for such

goods or services. Id. Examples of goods and services include,

but are not limited to, securities, facilities, equipment,

supplies, personnel, advertising services, membership lists, and

mailing lists. "

One advertisement was placed in the Augusta Chronicle on

March S, 1988 by the Jenkins Committee. The advertisement is a

letter on a facsimile of "Jenkins for Congress" stationery from

Congressman Jenkins to his constituents explaining that he was

supporting Gephardt for President because he has served with



Gephardt for the past eleven years on the Rouse ways and means

Committee and has witnessed the *depth of his commitment to

America. ... I wholeheartedly endorse him for President of the

United States.' The advertisement includes photographs of

Congressmen Jenkins and Gephardt. Moreover, it expressly

advocates the nomination of Richard Gephardt for President. it

does not, however, include a disclaimer indicating who paid for

and authorized it. The Committee reported expenditures totaling

$12,312.52 for this advertisement and other advertisements made

on behalf of Richard Gephardt fog President. The Committee's

CO expenditure of more than $12,000 on the advertisaements exceeded

nthe $1000 contribution limit of 2 U.6.C. I 441a(a)(l)(A).

ITherefore, there is reason to believe the 3d Jenkins for Congress

Committee and Hollis Lathes, as treasurer, violated 2 U.S.C.

C 441a(a)(l)(A) by making excessive in-kind contributions to the0

Gephardt campaign.

The Act further requires that whenever any person makes an

expenditure for the purpose of financing communications expressly

advocating the election or defeat of a clearly identified

candidate through any broadcasting, newspaper or any type of

general public political advertising, the communication, if paid

for and authorized by the candidate, an authorized political

committee of the candidate, or agents of the candidate, must

clearly state that it was paid for by such authorized committee.

2 U.S.C. 5 441d(a)(1). If the communication is paid for by other

persons but authorized by a candidate, an authorized committee of

a candidate, or its agents, it must clearly state that the



communication was paid for by such other persons and authorized

by such authorized political committee. 2 U.S.C. I 441d(a)(2).

Moreover, if the conmmnication Is not authorized by the

candidate, an authorized political committee, or agents of the

candidate, it must clearly state the nane of the person who paid

for the comouication and indicate that it was not authorized by

the candidate or candidate's comttee. 2 U.S.C. I 44ld(a)(3).

in the present satter, the Committee did not include any

disclaimer on the advertisement it placed in the Augusta

Chronicle on March 5, IPS. The advertisement did not indicate

who paid for it and vhetber or not it was authorized by

Congressman Gepbrdt or his principal cmpalgn cmamittee.

Therefore, there is reason to believe the 3d Jenkins for Congress

Committee and lollis Lathes, as treasurer, violated 2 U.S.C.

S 441d(a) by not including the appropriate disclaimer on its

advertisement.

A- . .

I . !.t.:,7-11 l ; ,"N ! -kiwIlle;,- IWJNMRQ415



17

BrO3 Tax FUDERAL RKLT!ON COUISIOU

in the Ratter of 3
3 R2841

IUT3 &TOWB3S AND 3uM0T
FMU PEOWUCTION or OWT

TO: Hollis Lathem, Treasurer
ad Jenkins for Congress
Post Office Box 70
Jasper, GA 30143

in furtherance of its investigation in the above-captioned

matter, the Federal Blection Commission hereby requests that you

submit answers in writing and under oath to the questions set

forth below within 15 days of your receipt of this request. In
X)

addition, the Commission hereby requests that you produce the

documents specified below, in their entirety, for inspection and

copying at the Office of the General Counsel, Federal glection

0 Commission, Roon 659, 999 a Street, N.W., Washington, D.C. 20463,

on or before the same deadline, and continue to produce those

documents each day thereafter as may be necessary for counsel for

the Commission to complete their examination and reproduction of

those documents. Clear and legible copies or duplicates of the

documents which, where applicable, show both sides of the

documents may be submitted in lieu of the production of the

originals.

,;,...... .: .:;,, t; ,- __ . i lir " ... ." .. ~ I.I ...... I



Rollis Lathes
Page 2

in answering these interrogatories and request for
production of documents, furnish all documents and other
information, however obtained, including hearsay, that is in
possession of, known by or otherwise available to you, including
documents and information appearing in your records.

Bach answer is to be given separately and independently, and
unless specifically stated in the particular discovery request,
no answer shall be given solely by reference either to another
answer or to am exhibit attached to your response.

The response to each interrogatory propounded herein shall
set forth sqisately the identification of each person capable of
furnishing tstim ay concerning the responegiven, denoting

0% separatoly those individuals wo provided ingcmatioal,do-cmatarY ot other input, and those who O"Isted in drafting
LO the interrogatory response.

if you camnet answer the following interrogtories in full
after exercising due diligence to secure the full information to
do so, answer to the extent possible and indicate your inability
to answer the remainder, stating whatever information or
knowledge you have concerning the unanswered portion and

0 detailing what you did in attempting to secure the unknown
information.

Should you claim a privilege with respect to any documents,
communications, or other items about which information is
requested by any of the following interrogatories and requests
for production of documents, describe such items in sufficient
detail to provide justification for the claim. Each claim of
privilege must specify in detail all the grounds on which it
rests.

Unless otherwise indicated, the discovery request shall
refer to the time period from September 1987 to May 1968.

The following interrogatories and requests for production of
documents are continuing in nature so as to require you to file
supplementary responses or amendments during the course of this
investigation if you obtain further or different information
prior to or during the pendency of this matter. Include in any
supplemental answers the date upon which and the manner in which
such further or different information came to your attention.

~V,,
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Rollie Lathes
Page 3
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For the purpose of these discovery requests, including the
instructions thereto, the terms listed below are defined as
follows:

"You" shall mean the named respondent in this action to whom
these discovery requests are addressed, including all officers,
employees, agents or attorneys thereof.

*Persons" shall be deemed to include both singular and
plural, and shall sean any natural persons partnership,
committee, association, corporation, or any other type of
organisation or entity.

D0oint" shall msa the original and all men-Identical
copies, iseluding drafts, of all pamers and ropods of every type
in your possessions ctodyr, or control, or 'kn1o by you to
exist. the term documNt tWds, but is at li.te to books,

letters, contracts* notes, #ocies, le4. sheets, resords of
telephone conmunications, transcripts, vouchers, accounting

rstatements, ledgers, checks, money orders or other commercial
paper, telegrams, telexes, pamphlets, circulars, leaflets,

C> reports, memoranda, correspondence, surveys, tabulations, audio
and video recordings, drawings, photographs. grphs, charts,

o diagrams, lists, computer print-outs, and all oter writings and
other data compilations from which information can be obtained.

"identify" with respect to a document shall mean state the
nature or type of document (e.g., letter, memorandum), the date,
if any, appearing thereon, the date on which the document was
prepared, the title of the document, the general subject matter
of the document, the location of the document, the number of
pages comprising the document.

"Identify" with respect to a person shall mean state the
full name, the most recent business and residence addresses and
the telephone numbers, the present occupation or position of such
person, the nature of the codnection or association that person
has to any party in this proceeding. If the person to be
identified is not a natural person, provide the legal and trade
names, the address and telephone number, and the full names of
both the chief executive officer and the agent designated to
receive service of process for such person.

*And' as well as "or" shall be construed disjunctively or
conjunctively as necessary to bring within the scope of these
interrogatories and requests for the production of documents any
documents and materials which may otherwise be construed to be
out of their scope.

-L~.. 'A W;ll
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Qus@tions and Request
for Prnmtis of Deests

Zn its 1988 April Quarterly Report, the 3d Jenkins forCongress Committee (the OComaItteeo) and Hollis Lathes, astreasurer, reported independent expenditures totaling $12,312.53
made on behalf of Richard Gephardt for President.

1. Describe In detail all discussions that took place
between Congressman 8d Jenkins, his Coamttee and Congressman
Gophardt or his principal campaign comittee oncerning
Conuressmim Jenkins, support of Gephardt for President.

a. State whetber Congressme yenkins ad Gephardt madeany joint appearances with respet to the :eoa facrey. ifso, indicate the dates and loations of those oit appearances.

b. State wheter Congressmem Jenkins formly eandorse
Congressman Gephardt for Presidat ad Where this eudarsomeAt
took place.

2. Provide copies or scripts of all advertisements for
which expenditures totaling $12,312.53 were made by the Committee
on behalf of Richard Gephardt for President.

a. Indicate whether these expenditures were newspapers
advertisements, television advertisements or other types of
general public political advertising.

b. State where and when these advertisements appeared.

c. Explain whether the advertisements or expenditures
were made in cooperation or consultation with Congressman
Gephardt, his principal canpaign comittee or any other agent of
Congressman Gephardt.
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April 20, 1989

Office of the General Counsel
Federal Election Commission
Room 659
999 1 Street NM
Wasbington, D. C. 20463

RE: MDR 2841

Dear Ns. Nonarski:

Pursuant to the inquiry of April 12, 19#9, I
am hereby submitting answers to the questions raised
along with documentation verifying the Comittee's
action.

I would appreciate your prompt review of this
information and your reply.

Thank you.

Sincerely,

HOLLIS Q. LATHEM
Treasurer

Enclosures (7)

K
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Personally appeared before the undersigned attesting officer

duly authorized to administrer oaths came HOLLIS Q. LATHE!

who states that the facts contained in the within and fore-

going answers are true and correct.

HOLLIS Q. LATHEM

Sworn to and subscrAbed

before me this day of C, 1989.

NOTARY PUByIC
mpwv Pubic, cherome County, Georg, 3

my ommum EPIMSMW t'11, 19-'
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REPLIES TO QUISTIOKS AND

PRODUCTION OF DOCUMENTS

1. The discussions entailed Ed Jenkins$ support for Congressman
Gephardt. There vas no discussion between Ed Jenkins' Com-
mittee and Mr. Gephardt. Discussions between Ed Jenkins'
Committee and Mr. Gephardt's Committee centered on a joint
appearance in Georgia,, such as scheduling, key contact ind-
ividuals and campaign strategy. There was no discussion
concerning independent expenditures between either the Con-
gressmen or their respective Committees.

la. Congressmn Jenkins and Gephardt made a joint appearance in
Georgia on April 20, 1987. They appeared at a reception in
Atlanta prior to Mr. Gephardt's scheduled speech to the De-
kalb County Dmcratic Party. Mr. Jenkins attended both
events.

Mr. Jenkins and Mr. Gephardt also appeared together at the
Annual Jefferson-Jackson Day Dinner on February 26,, 1988.

lb. Congressman Jenkins formally endorsed Mr. Gephardt in a
press release dated February 26, 1988. (Exhibit AN)

2. The newspaper advertisements were distributed with the en-
closed instructions. (Exhibit "B") Copies of advertisements
that were returned by the newspaper as requested by our Com-
mittee are enclosed. (Exhibit "C*) Also attached is the
master copy of the advertisement that was submitted to each
newspaper. (Exhibit *D")

2a. All independent expenditures were for newspaper advertisements.

2b. The exact advertisements appeared on March 4, 1988, in the
newspapers described in our letter to the Clerk, U. S. House
of Representatives dated February 26, 1988. (Exhibit "E")

2c. These advertisements were placed without any knowledge, coop-
eration or consultation of Congressman Gephardt, his principal
Campaign Committee or any other agent of Congressman Gephardt.

~; a)-. C
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February 26, 1988

MEMORANDUM

TO:

FROM:

SELECTED DAILY NEWSPAPERS

11OLLIS Q. LATHEM, TREASURER
JENKINS FOR CONGRESS COIITTEE

RE: AD

Please find the enclosed advertisement for your newspaper. The

ad is to run F rday, !lrch 4.

Please remit a receipt and tear sheet to me at the address listed

above.

Should you have a question, please call Tina Carlson at Horton

and Associates, Inc. at 404/536-8921.

Thank you.

g 9 ;;
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30 18th Ave. West P.Bx15

pR3 1 10

Jenkins for Cogress Campaign Coauittee
P.O. Box 1015
Gainesville, Georgia 30503

Attn: Holi3 Qe Lathem, Treasurer
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February 26o 1988

Ofrice of Records and Registration
Office of the Clerk of the House
Room 1036, Longworth House Office Building
Washington, D. C. 20515

Dear Sir:

This is to advise you that the Ed Jenkins for Congress Committee, I. D. No.
055603, has made the following Independent expenditures today in support of the
Gephardt Presidential Cmpaign Comittee. All of these expenditures are for
newspaper advertisements.

(1) The Anderson Independent-S166.32
P. 0. Box 462
Lavonla, Georgia 305S53

"- (2) The Albany Herald-$308.44
P. 0. Box 48
Albany, Georgia 31703

(3) The Americus Times-Recorder-$163.19

P. 0. Box 1247

Americus, Georgia 31709

. (4) The Athens Daily News-$353.78
P. 0. Box 1727
Athens, Georgia 30613

(5) The Atlanta Constitution-$2,444.02
P. 0. Box 4689
Atlanta, Georgia 30302

(6) The Augusta Chronicle-$1,014.30
P. 0. Box 1928
Augusta, Georgia 30913

(7) The Brunswick News-$145.53
P. 0. Box 1557
Brunswick, Georgia 315?1

(8) The Times Georglan-$258.30
P. 0. Box 460
Carrollton, Georgia 30117

(9) The Trlbune-rlews-$128.04
P. 0. Box 70
Cartersville, Georgia 30120

(10) The Columbus Enquirer & Ledger-$672.74
P. 0. Box 711
Columbus, Georgia 31994

(11) The Rockdale Citizen-$148.35
P. 0. Box 136
Conyers, Georgia 30207

(12) The Cordele Dispatch-S166.65
P. 0. Box 1058
Cordele, Georgia 31015

(13) The Citlzen-News-$767.00
P. 0. Box 1167
Dalton, Georgia 30720

(14) The Courier-Herald-$175.76
Drawer B, Court Square Station
Dublin, Georgia 31040

(15) The Times-$318.45
P. 0. Box 336
Gainesville, Georgia 30503

(16) The Griffin Daily News-$220.81
P. 0. Drawer M
Griffin, Georgia 30224
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(17) The Clayton News/Daily-$158.U3
138 Church Street
Jonesboro, Georgia 30236

(18) lhe LaGrange Daily News-$193.50
P. 0. Box 929
LaGrange, Georgia 30241

(19) The Gwinnett Daily News-$377.35
394 Clayton Street
Lawrencevllle, Georgia 30245

(20) The Macon Telegraph and News-$797.22
P. 0. Box 4167
Macon, Georgia 31213

(21) The MIrietta Daily Journal-$396.90
P. 0. Box 449
Marietta, Georgia 30060

(22) The Union-Recorder-$189.00
P. 0. Box 520
Milledgeville, Georgia 31061

(23) The Moultrie Observer-$176.41
P. 0. Box 889
Ioultrie, Georgia 31768

(24) The Rome News-Tribune-$354.75
P. 0. Drawer F
Rome, Georgia 30161

(25) The Savannah News-Press-$995.56
P. 0. Box 1088
Savannah, Georgia 31402

(26) The Statesboro Herald-$179.55
P. 0. Box 888
Statesboro, Georgia 30458

(27) The Thomasville Tlmss-Enterprse-$216.L
P. 0. Box 6b0
Thomsville, Georgia 31799

(28) The Tifton Gazette-$217.37
P. 0. Box 708
Tifton, Georgia 31793

(29) The Valdosta Daily Tlmes-$213.57
P. O. Box 968
Valdosta, Georgia 31601

(30) The Warner Robins Sun-$251.S5
P. 0. Drawer 2768
Warner Robins, Georgia 31099

(31) The Waycross Journal-$144.00
P. 0. Box 219
Waycross, Georgia 31501

The foregoing Information is being reported pursuant to Federal Election Com-
mission guidelines on last minute independent expenditures.

Sincerely,

Hollis Q. Lathem
Treasurer
Ed Jenkins for Congress Comittee
FEC I. D. No. 055603

cc: Secretary of State
At lanta, Georgia
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saveE FEDERAUL ELETvzOw COUR!SSIOU SENSTIVE

In the matter of ))
Ed Jenkins for Congress Committee ) NUR 2841

and Hollis Lathem, as treasurer )

GERAL CNIL REPORT

I. GER&Tlow OF TE RATTER

On March 28, 1989, the Commission found reason to believe

that the Ed Jenkins for Congress Committee (the "Jenkins

Committee'), the principal campaign comittee of Edgar

L. Jenkins, the Representative from the Ninth Congressional

District, and Rallis Lathem, as treasurer, violated 2 U.S.C.

S 441a(a)(1)(A) by making excessive in-kind contributions to the

Gephardt for President Committee (the "Gephardt Committee") in

connection with newspaper advertisements in support of Gephardt

and 2 U.S.C. S 441d(a) by failing to include the appropriate

0) disclaimer on the newspaper advertisements. At the same time,

the Commission approved and sent interrogatories to the Jenkins

Committee. On April 24, 1989, the Jenkins Committee submitted a

response to the Commission's interrogatories.

On November 20, 1989, this Office circulated a General

Counsel's Report recommending that the Commission find reason to

believe that the Gephardt for President Committee and S. Lee

King, as treasurer, violated 2 U.S.C. 5 441a(f) by accepting

in-kind contributions from the Jenkins Committee in excess of the

limitations of 2 U.S.C. 5 441a(a)(1)(A). On December 5, 1989,

the Commission returned this report to this Office for further

analysis.

Ak A



II. FACTLL AND LI3GAL ANALYSIS

on June 3, 1987, the Jenkins Committee made a $1,000

contribution to the Gephardt Committee for its primary election.

As part of its 1988 April Quarterly Report, the Jenkins Committee

filed an FEC Form 3X reporting independent expenditures totaling

$12,312.52 made on behalf of Richard Gephardt for President. The

1986 April Quarterly Report indicated that the Jenkins Committee,

on February 26, 1988, purchased advertisements in several Georgia

newspapers supporting Gephardt. The Georgia Presidential Primary

Iwas held on March 8 1988. Subsequent filings by the Jenkins

qCommittee disclosed no further disbursements as independent

'expenditures. The advertisements were a letter on a facsimile of

"Jenkins for Congress' stationery from Congressman Jenkins to his

constituents explaining that he was supporting Gephardt for

president because he has served with Gephardt for the past eleven

years on the House Ways and Means Committee and has witnessed the

"depth of his commitment to America. ... I wholeheartedly endorse

him for President of the United States." The advertisements

included photographs of Congressmen Jenkins and Gephardt.

Moreover, they expressly advocated the nomination of Richard

Gephardt for President.

In response to the Commission's interrogatories, the Jenkins

Committee indicated that there were discussions between staff

from the Jenkins Committee and staff from the Gephardt Committee

concerning Congressman Jenkins' support for Gephardt. These

discussions involved a joint appearance of Jenkins and Gephardt

and included scheduling information, key contact individuals and
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campaign strategy. The Jenkins Committee noted that there were

no discussions between either the Congressmen or their respective

committees concerning independent expenditures.

According to the Jenkins Committee response, Congressmen

Jenkins and Gephardt made two joint appearances together on

April 20, 1987 before the Dekalb County Democratic Party and on

February 26, 1968 at the Annual Jefferson-Jackson Day Dinner.

The Jenkins Committee further indicated that Congressman Jenkins

formally endorsed Gephardt for President in a press release dated

February 26, 1988. This Office notes that the 1988 April

Quarterly Report indicates that the Jenkins Comittee purchased

the advertisements in various Georgia newspapers supporting

Gephardt on February 26, 1968. The advertisements were published

in thirty-one (31) newspapers in Georgia on March 4, 1988.

The Federal Election Campaign Act of 1971, as amended (the
0

"Act), defines the term "authorized committeem as the principal

campaign committee or any other political committee authorized by

a candidate under 2 U.S.C. 5 432(e)(1) to receive contributions

or make expenditures on behalf of the candidate. 2 U.S.C.

5 431(6). The Act provides that each candidate for federal

office shall designate in writing a political committee to serve

as his or her principal campaign committee. 2 U.S.C.

5 432(e)(1). The primary role of a principal campaign committee

under the Act is to further the election of a designated

candidate by ensuring that the candidate's campaign activities

are disclosed through one centralized committee and by informing

contributors that their donations will be used to further the

i~i A
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election of that candidate.

The Act requires that no political committee which supports

or has supported more than one candidate may be designated as an

authorized committee. 2 U.s.C. 5 432(e)(3)(A). Pursuant to this

section, the term "support" does not include a contribution of

$1,000 or less by an authorized committee to an authorized

committee of another candidate. 2 U.S.C. 5 432(e)(3)(B).

Congress enacted these provisions as part of the 1979 Amendments

to the Act. Federal Election Campaign Act Amendments of 1979,

Pub. L. No. 96-187t 93 Stat. 1339 (1979). Prior to these

amendments, section 432(e)(1) provided that "[alay occasional,

isolated or incidental support of a candidate shall not be

construed as support." See Federal Election Campaign Act

Amendments of 1974, Pub. L. No. 93-433, 88 Stat. 1263 (1974).

Commission Regulations implementing the 1974 Act interpreted

the "support" exemption to permit "contributions to, or

expenditures on behalf of, a candidate ... not exceeding $1,000

for any election." 11 C.F.R. 5 102.11(c)(2) (1977). Current

Commission Regulations state that the term "support" does not

include contributions by an authorized committee in amounts

aggregating $1,000 or less per election to an authorized

committee of another candidate. 11 C.F.R. 5 102.12(c)(2). See

also Advisory Opinion 1986-36. By specifically exempting only

contributions of $1,000 or less and not expenditures from the

definition of "support," the Act and Commission Regulations

recognize Congressional intent to limit support by principal

campaign committees to contributions of $1,000 or less.



The Act further provides that a person may sake up to $1,000

in contributions to any candidate for federal office or his or

her authorized committee. 2 U.S.C. I 441a(a)(1)(&). Pursuant to

the Act, the term "person" includes a principal campaign

committee of a federal candidate. 2 U.S.C. 5 431(11). The term

"contribution" refers to any gift, subscription, loan, advance,

or deposit of money or anything of value made by any person for

the purpose of influencing a federal election. 2 U.S.C.

S 431(8)(A)(i).

The term "contribution." however, does not include the

payment of the costs of certain specified campaign materials by a

'0 candidate, or his or her authorized coamittee, which include

information on or reference to any other federal candidate.

2 U.S.C. S 431(8)(3)(xi). In order to fall within this
'coattailw exemption, the campaign materials must be limited to

0
items such as pins, bumper stickers, brochures and posters and

must be used in connection with volunteer activities. Id.

However, if the payment is for the use of broadcasting,

newspapers, magazines, billboards, direct mail or similar types

of general public communication or political advertising, it does

not fall within the exemption and constitutes a contribution or

expenditure under the Act. 11 C.F.R. SS 100.7(a)(16) and

100.8(b)(17) (Emphasis added). Payment for this type of activity

is, therefore, subject to contribution and expenditure

limitations under the Act.

This Office notes that at the same time Congress narrowed

the exemption for "support," it added the "coattail" provision

~.W4



described above. Therefore, it appears that the Act recognizes a

limited range of permissible activities on behalf of other

candidates through the exemption from the term *support" and the

"coattail" provision. Independent expenditures, however, can

greatly exceed the $1,000 contribution limits and do not qualify

for the *coattail* exemption if made through general public

political advertising.

The Act defines an independent expenditure as an expenditure

by a person expressly advocating the election or defeat of a

00 clearly identified candidate which Is made without the

rV cooperation or consultation with any candidate, or any authorized

1.0 committe or agent of the candidate, and which Is not made in

concert with, or at the request or suggestion of, any candidate,

or any authorized committee or agent of the candidate. 2 U.s.c.

C)S 431(17). For purposes of this section, the term "person"

includes a partnership, committee, association, or any

-~ organization or group of persons. 11 C.F.R. 5 109.1(b)(1).

Pursuant to the Act, "clearly identified" means that the name or

a photograph or drawing of the candidate involved appears, or the

identity of the candidate is apparent by unambiguous reference.

2 U.S.C. 5 431(18). Commission Regulations indicate that the

term "expressly advocating" refers to a communication which

includes expressions such as "vote for," "elect" and "support".

11 C.F.R. 5 109.1(b)(2). Commission Regulations explain that

"made with the cooperation or with the prior consent of, or in

consultation with, or at the request or suggestion of, a

candidate or any agent or authorized committee of the candidate"



means any arrangement, coordination, or direction by the

candidate or his or her agent prior to the publication#

distribution, display, or broadcast of the communication.

11 C.F.R. S 109.1(b)(4)(i). Commission Regulations further

provide that an expenditure will be presumed to be coordinated

with the candidate when it is based on information about the

candidate's plans, projects or needs provided to the expending

person by the candidate, or by the candidate's agents with a view

toward having the expenditure made or when it is made by or

through any person who is, or has been, authorized to raise or

expend funds, who is, or has been, an officer of an authorized

committee, or who is, or has been, receiving any form of

compensation or reimbursement from the candidate, the candidate's

committee or agent. 11 C.F.R. S 109.1(b)(4)(i)(A) and (5).

In Buckley v. Valeo, 424 U.S. 1 (1976), the Supreme Court

struck down a provision of the Act limiting the amount of money

that could be spent on independent expenditures. The Court

stated that the contribution ceilings of the Act, rather than the

expenditure limitation, prevent attempts to circumvent the Act

through prearranged or coordinated expenditures amounting to

disguised contributions. 424 U.S. 47. Therefore, the Court drew

a distinction between expenditures made "totally independently of

the candidate and his campaign" and "prearranged or coordinated

expenditures." Id. The Court held that while the independent

expenditure ceiling failed to serve any substantial governmental

interest in steming the reality or appearance of corruption in

the electoral process, it heavily burdened core First Amendment

i , , i~i, ? i. i _ ,. ,, 
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expression. 424 U.S. 47-48. Accordingly, the Court held that

the limitation on independent expenditures was unconstitutional.

424 U.S. 51.

In the present matter, the Jenkins Committee placed

advertisements supporting Gephardt in thirty-one (31) newspapers

in Georgia on March 4, 1990. Because the payments by the Jenkins

Committee were for newspaper advertisements, these payments do

not fall within the "coattail exemption" pursuant to 11 C.F.R.

5 100.7(a)(1 6). Therefore, these newspaper advertisements must

be considered either in-kind contributions or independent

expenditures under the Act.

At the Commission meeting on December S, 19S9, the

Commissioners proposed two alternative theories to analyze the

issue of whether the principal campaign committee of one federal

candidate may make expenditures on behalf of another federal

candidate.

A. Theory 1

Theory 1 gives a strict reading of the statutory definition

of "support" as excluding only contributions of $1,000 or less.

Therefore, because only $1,000 in contributions is excluded from

the definition of support, payments on behalf of other federal

candidates up to $1,000 would be presumed to be a contribution

and any support of another federal candidate in excess of $1,000

would be presumed to be an excessive contribution.
1 Therefore,

1. Under this theory, because payments on behalf of other federal

candidates are presumed to be contributions, the Commission does
not have to look at whether the expenditures were independent.



any expenditure in excess of $1,000 Will be treated as an

excessive contribution in violation of 2 u.s.c. I 441a(a)(1)(A).

This theory uses 2 U.S.C. S 432(a)(3)(A) only as a basis for

finding a violation of 2 U.S.C. I 441a(a)(1)(A), and would not

find a violation of that section of the Act. Therefore, this

theory does not address the issue of whether an authorized

committee that expends over $1,000 in support of another federal

candidate will lose its status as an authorized committee.

In the present matter, the Jenkins Committee made a $1,000

contribution on June 3, 1987 to the Gephardt Committee for its

primary election. Accordingly, under Theory 19 the Commission

would treat the entire Payment of $12,312.52 for the newspaper

advertisements in question as an excessive in-kind contribution

from the Jenkins Committee to the Gephardt Committee. Therefore,

the Jenkins Committee would be in violation of 2 U.S.C.

S 441a(a)(1)(A) by making excessive contributions totaling

$12,312.52 to the Gephardt Committee.2

This Office sees several problems raised by pursuing

Theory 1. First, neither the Act nor Commission Regulations

specifically prohibit authorized committees from making

independent expenditures on behalf of other federal candidates if

such payments meet the other requirements for independent

expenditures. This Office notes that Commission Regulations deem

party committees incapable of making independent expenditures on

behalf of their candidates because of a presumption of

2. The Factual and Legal Analysis explaining Theory 1 appears at
Attachment 1.

~A 4~2~kA~LA~
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coordination or arrangement. 11 C.r.R. 5 110.7(b)(4). Theory 1

would treat authorized committees of the same party in a similar

manner as party committees based on their role in federal

elections and their relationship vis a vis each other. There is,

however, no specific Regulation prohibiting authorized committees

from making independent expenditures on behalf of other federal

candidates or creating a presumption of coordination as there is

regarding party committees. Thus, because Theory 1 has the

effect of prohibiting independent expenditures without any

statutory or regulatory authority, this Office believes Theory 1

may be problematic under "ckley v. Valco.

Second, pursuant to 2 U.S.C. 5 432(e)(3)(A), no committee

Cthat supports or has supported other federal candidates by

contributions of over $1,000 each can be designated as an

authorized committee. Consequently, under Theory 1, once an

authorized committee which makes contributions in excess of

$1,000 on behalf of another federal candidate, that committee

would be in violation of the support provision of 2 U.S.C.

S 432(e)(3)(A) as well as 2 U.S.C. 5 441a(a)(1)(A). Therefore,

the conclusion that the committee should be in jeopardy of losing

its authorized committee status cannot be avoided. Accordingly,

under this theory, an authorized committee should be converted

into an unauthorized committee by making these expenditures, and

all the activity conducted by the "former" authorized committee

on behalf of the candidate who had originally designated it as an

authorized committee should then be considered in-kind

contributions to that candidate. Pursuant to 2 U.S.C.
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S 441a(a)(1)(A), an unauthorized committee may make up to $1,000

per election (or $5,000 if the comittee qualifies as a

aulticandidate committee) in contributions to any candidate for

federal office. Accordingly, any amount over $1,000 (or $5,000

if a multicandidate committee) expended by the "former*

authorized committee on behalf of this candidate would be

considered an excessive contribution.

3. Theory 2

In contrast to Theory 1, Theory 2 would not presumptively

treat payments by authorized committees on behalf of other

federal candidates as contributions. Under this theory, such

support could qualify as independent expenditures or

econtributions. Pursuant to this theory, however, authorized

committees that make independent expenditures on behalf of other

federal candidates could run afoul of 2 U.S.C. S 432(e)(3)(A),

because an authorized committee cannot "support" more than one

candidate. 3 Therefore, the Commission, under this theory, would

tfind at a minimum a violation of 2 U.S.C. 5 432(e) by the

committee for mischaracterizing itself as an authorized committee

when it in fact provided "support" to more than one federal

candidate. Moreover, pursuant to Theory 2, an authorized

committee could lose its status as an authorized committee by

3. Pursuant to this section, the term "support" does not include
a contribution of $1,000 or less by an authorized committee to
an authorized committee of another candidate. 2 U.S.C.
S 432(e)(3)(B). This section does not exempt an independent
expenditure of $1,000 or less, only a contribution.
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supporting more than one federal candidate.
4

Under Theory 2, the Commission would first look to see if the

expenditures were truly independent. If the expenditures were

independent, then the Committee would run afoul of the support

provisions of the Act and jeopardise its status as an authorized

committee because the exemption from *support" only includes a

contribution of $1,000 or less. If the expenditures were not

truly independent, but coordinated with the candidate or his or

her committee, then the authorized committee would also be in

violation of 2 U.S.C. I 441a(a)(1)(A) for making an excessive

contribution under the Act. The first $1,000 of the contribution

would be permissible under 2 U.S.C. S 432(e)(3)(S). The

remaining amount over $1,000 would then be considered a

contribution in excess of the limits of the 
Act.5

This Office also sees problems with regard to Theory 2. As

noted earlier, the Commission would allow the Jenkins Committee

in this particular matter to maintain its status as an authorized

committee. In this Office's view, this result has the effect of

penalizing the Jenkins Committee for making independent

expenditures. Therefore, Theory 2 would also raise questions

under Buckley v. Valeo. Instead, we recommend that under

4. This Office notes that during the table discussion, the
Commission indicated that because the scope of the violation in
the present matter stemmed from one transaction, for purposes of
conciliation, the Commission would require the Jenkins Committee
to pay a civil penalty for that transaction, but allow the
Committee to maintain its status as an authorized committee.

5. The Factual and Legal Analysis explaining Theory 2 appears at
Attachment 2.

* g~
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Theory 2, the committee should lose its status as an authorized

committee when it supports more than one candidate. See also

Discussion above regarding loss of authorized committee status.

C. Conclusion

Based on the foregoing analysis, this Office recommends 
that

the Commission adopt Theory 2 in this matter because this 
theory

more closely follows the language of the Act.

in proceeding under Theory 2, this Office notes that the

response of the Jenkins Committee indicates that there were 
some

discussions between the Jenkins Committee and the Gephardt

Committee concerning Congressman Jenkins' support of Gephardt

0including scheduling information for a joint appearance, key

contact individuals and campaign strategy. Moreover, Jenkins

issued a press release endorsing Gephardt, the two Congressmen

made a Joint appearance at the Annual Jefferson-Jackson 
Day

0

Dinner and the Jenkins Committee purchased the newspaper

)advertisements totaling $12,312.52 all on the same date,

February 26, 1988. Therefore, in this Office's view, there is

sufficient evidence to preclude the expenditures from being

"totallyw independent from Gephardt and his Committee. Thus, the

Jenkins Committee has provided support in excess of $1,000 to

more than one federal candidate.

Accordingly, based on the foregoing analysis, this Office

recommends that the Commission find reason to believe that 
the Ed

Jenkins for Congress Committee and Hollis Lathem, as treasurer,

violated 2 U.S.C. S 432(e)(3)(A) by supporting more than one
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federal candidate. This Office also recomends that the

Commission approve and send the Factual and Legal Analysis based

on Theory 2 to the Rd Jenkins for Congress Committee and Hollis

Lathem, as treasurer.

I 1I. mcommDATION8

1. Find reason to believe that the Ed Jenkins for Congress

Comittee and Hollis Lathem, as treasurer, violated 2 U.S.C.
S 432(e)(3)(A).

2. Approve the Factual and Legal Analysis at Attachment 2

and attached letter to be sent to the ad Jenkins for Congress

Comittee and Hollis Lathes, as treasurer.

Date

Attachments

Factual and Legal Analysis based on Theory 1
Factual and Legal Analysis based on Theory 2 and letter

6. This Office notes that on March 28, 1989, the Commission found

reason to believe that the Ed Jenkins for Congress Committee and

Hollis Lath,# as treasurer, violated 2 U.S.C. I 441a(a)(l)(A).
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LAWRENCE M. NOBLE
GENERAL COUNSEL
M AJO"IE W. EIMNS/DELORES HARRIS

COeSISSION SECR.TARy

AUGUST 8, 1990

RUR 2841 - GENERAL COUNSEL' S REPORT
DATED AUGUST 2, 1990.

The above-captioned document was circulated to the

Coumission an Fiday, August 3, 1990 at 12:00 p.m.

Objection(s) have been received from the Commissioner(s)

as indicated by the name(s) checked below:

Commissioner

Commissioner

Commissioner

Commissioner

Commissioner

Commissioner

Aikens

Elliott

Josefiak

McDonald

McGarry

Thomas

This matter will be placed on the meeting agenda

for TUESDAY, AUGUST 14, 1990

Please notify us who will represent your Division before the

Commission on this matter.

xxx
xxx

xxx

xx



BEFORE THE FEDERAL ELECTION COMMISSION

In the Ratter of )
) MUR 2841

3d Jenkins for Congress Committee )
and Haolis Latham, as treasurer )

Cmx rFIC&TIO

I, Marjorie W. mons, recording secretary for the

Federal Election Comission executive session on August 16,

00 1990, do hereby certify that the Commission took the

following actions in 3OM 2841:
1. Decided by a vote of 6-0 to reject. the

re=oumendatlona contained in the General
Counsel's report dated August 2, 1990,
and direct the Office of the General
Counsel to proceed under the finding

0 previously made under 2 U.S.C. S 441a(a)
(1)(A).

Commissioners Aikens, Elliott, Josefiak,
McDonald, McGarry, and Thomas voted
affirmatively for the decision.

2. Decided by a vote of 6-0 to reconsider
the vote taken this date.

Commissioners Aikens, Elliott, Josefiak,
McDonald, McGarry, and Thomas voted
affirmatively for reconsideration.

(continued)
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Federal alection Commission
Certification for RM 2841
August 16, 1990

Page 2

3. Decided a vote of 60 to defer action
on MUt 2641 Until the Commission has had
an opportunity to review the Factual and
Legal Analysis.

Commissioners Aikens, Elliott. Josefiak,
McDonald, RcGarry, and !hoeas voted
affirmatively for the decision.

Attest:

S. etary of the comission

" , " . ... .... iffi-ll I1[

C2 - l-
Date
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3FR3 T88 F3D2RAL ELECTION CONNISSIOI

In the Matter of

Ed Jenkins for Congress Comittee
and Hollis Latham, as treasurer

) 11Ul 2841

CnTIFICATION

I, SarJorie W. Emmons, recording secretary for the

Federal Election Commission executive session on

October 16, 1990, do hereby certify that the Ceomission

decided by a vote of 6-0 to take the folloving actions

in NUR 2841:

1. Reject the recommendations contained in the
General Counsel's report dated August 2,
1990, and direct the Office of the General
Counsel to proceed under the finding
previously made under 2 U.S.C. S 441a(a)(1)(A)
against Ed Jenkins for Congress Committee and
Hollis Lathan, as treasurer.

2. Find reason to believe the Gephardt for
President Committee and S. Lee King, as
treasurer, violated 2 U.S.C. S 441a(f) by
accepting an excessive contribution, but
take no further action and close the file
as to this violation.

(continued)

47
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Page 2
Federal Xlection Comission
Certification for IU 2841
October 16, 1990

3. Send the appropriate Factual and Legal
Analysis and appropriate letters
pursuant to the actions noted above.

Comissioners Alkens, 9lliott, Joseofiak, McDonald,

NaGarr, and Thomas voted affirmatively for the decision.

Attest:

Date . e arj or ie W. Cmiens
S04aetry of the Conmission

$~

~I
*''



FEDERAL ELECTION COMMISSION
WASHINGTON, 0 C 20463

October 24, 1990

S. Lee Kling, Treasurer
Gephardt for President Committee
80 F Street, N.N. - 8th Floor
Washington D.C. 20001

RR: MIR 2841
Gephardt for President
Committee and S. Lee
Kling, as treasurer

Dear Mr. Kling:

On October 16, 1990, the Federal Blection Comission found
that there is reason to believe that the Gephardt for President
Comttee ('CommittOe) and you, as trosuet, violated 2 U4 5.C.
S 441a(f), a provision of the Federal Electiot- amagn Act of
1971, as amended ('the Act*). However, after considering the
circumstances of this matter, the Commission also deternined to
take no further action and closed its file as it pertains to the
Committee and you, as treasurer. The Factual and Legal
Analysis, which formed a basis for the Commission's finding, is
attached for your information.

The Commission reminds you that knowingly accepting
r excessive in-kind contributions appears to be a violation of

2 U.S.C. S 441a(f). You should take immediate steps to insure
that this activity does not occur in the future.

The file will be made part of the public record within 30
days after this matter has been closed with respect to all other
respondents involved. Should you wish to submit any materials
to appear on the public record, please do so within ten days of
your receipt of this letter. Such materials should be sent to
the Office of the General Counsel.

The confidentiality provisions of 2 U.S.C. 55 437g(a)(4)(8)
and 437g(a)(12)(A) remain in effect until the entire matter is
closed. The Commission will notify you when the entire file has
been closed. In the event you wish to waive confidentiality
under 2 U.S.C. 5 437g(a)(12)(A), written notice of the waiver
must be submitted to the Commission. Receipt of the waiver will
be acknowledged in writing by the Commission.

!r>



8. Lee Kilng
Page 2

if you have any questions, please direct them to
Nary 1aksar, the staff member assigned to this matter, at (202)
376-5690.

Sincerely,

LeAnn lliott
Chal man

nclosure
Factual and Legal Analysis



FEDERAL ELECTION COKEISS ION

FAC1L J~lA LU ANALYSIS

SOMT Gephardt for President 13: 2S41
Committee and S. Lee
Kling, as treasurer

This matter was generated based on information ascertained

by the Federal Blection Commission ('the Commission") in the

normal course of carrying out its supervisory responsibilities.

See 2 U.s.C. S 437g(a)(2).

The Federal Election Campaign Act of 1971, as amended ('the

Act'), provides that a person may make up to $1,000 in

contributions to any candidate for federal office, or to his or

her authorized comittee. 2 U.S.C. S 441ala)(1)(A). Under the

Act, the term *person" includes a principal campaign committee

of a federal candidate.1  2 U.S.C. S 431(11). Contribution is

defined to include any gift, subscription, loan, advance, or

deposit of money or anything of value made by any person for the

purpose of influencing a federal election. 2 u.s.C.

S 431(8)(A)(i). Commission regulations explain that "anything

of value" includes all in-kind contributions. 11 C.?.R.

S l00.7(a)(1)(iii)(A).

1. The Act further states that no political committee which
supports or has supported more than one candidate may be
designated as an authorized committee. 2 U.S.C. 5 432(e)(3)(A).
This provision, however, defines support as not including a
contribution of $1,000 or less by an authorized committee to the
authorized committee of another candidate. 2 U.S.C.
S 432(e)(3)(B). Thus, this provision in conjunction with
Section 441a(a)(1) permits an authorized committee to contribute
to other candidates for federal office, within the applicable
limitations, in the sane manner as any other person.



Political Committees may not knowingly accept contributions

in excess of the Act's limitations. 2 U.S.C. 5 441a(f).

Uxpenditurea made by any person in cooperation, consultation, or

concert, with, or at the request or suggestion of, a candidate

or his authorized political comittees, or their agents, shall

be considered to be a contribution to such candidate. 2 U.S.C.

5 441a(a)(7)(3). Thus the Act distinguishes between payments

that are made *totally independently of the candidate and his

campaign* and those that are sprearranged or coordinated.'

.uckl!. Valeo, 424 U.S. 1, 47 (1976).

Conmiesion regulations explain that estares will not

be conidered indepe-t ifthey are maet

arranmeont, coordination, or direction by the candidate or his

or her agent prior to the publication, distribution, display, or

broadcast of the communication. 11 C.F.R. S 109.1(b)(4)(i).

The regulations further explain that an expenditure will be

presumed to be coordinated with the candidate when it is based

on information about the candidate's plans, projects or needs

provided to the expending person by the candidate, or by the

candidate's agents with a view toward having the expenditure

made or when it is made by or through any person who is, or has

been, an officer of an authorized committee, or who is, or has

been, receiving any form of compensation or reimbursement from

the candidate, the candidate's committee or agent. 11 C.F.R.

5 109.1(b)(4)(i)(A) and (5).

On June 3, 1987, the Ed Jenkins for Congress Committee made

a $1,000 contribution to the Gephardt Committee for its primary

"02-
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election. As part of its 1986 April Quarterly Report, the

Jenkins Committee filed an FEC ror 31 reporting independent

expenditures totaling $12,312.52 made on behalf of Richard

Gephardt for President. The 1986 April Quarterly Report

indicated that the Jenkins Committee, on February 26, 1968,

purchased advertisements in several Georgia newspapers

supporting Representative Gephardt. The Georgia Presidential

Primary was held on March 6, 198. Subsequent filings by the

Jenkins Committee disclosed no further disbursements as

independent expenditures. The advertisements were a letter on a

facsimile of OJeakins for Cooress stationery from Congressmm

Jenkins to his constituents explaining that be Wee supporting

Gepbardt for President because he has served with Gophardt for

the past eleven years on the House Ways and Means Committee and

has witnessed the "depth of his commitment to America. *.. I

wholeheartedly endorse him for President of the United States."

The advertisements included photographs of Congressmen Jenkins

and Gephardt. Moreover, they expressly advocated the nomination

of Richard Gephardt for President.

Prior to the placing of these advertisements, discussions

took place between staff from the Jenkins Committee and the

staff from the Gephardt Committee concerning Congressman

Jenkin's support for Gephardt. These discussions involved a

joint appearance of Representatives Jenkins and Gephardt and

included scheduling information, key contact individuals and

campaign strategy. Nevertheless, it appears that there were no

discussions between either the Congressmen or their respective

. .. .- -



Af committees concerning the making of independent expenditures.

Congressmen Jenkins and Gephacdt made two joint appearanoes

together on April 20v 1987 before the Delaib County Democratic

Party and on February 26, 1966 at the annual Jefferson-Jackson

Day Dinner. Congressman Jenkins formally endorsed

Representative Gephardt for President in a press release dated

February 26, 1988. The 198 April Quarterly Report indicates

that the Jenkins committee purchased the advertisements in

various Georgia newspapers supporting Representative Gephardt on

February 26, 1966. The advertisements were published in

thirty-one (31) newpapers in Georgia on March 4, 1988.

NO Therefore, the facts indicate that it appears that the

advertisements placed by the Jenkins Committee wre made in

re cooperation or concert with the Gephardt for President

YCommittee, either by arrangement or coordination or based on

0 knowledge of the candidate's plans provided by the candidate's

committee. Therefore, the expenditures were not made *totally

independently* of the Gephardt campaign and are, thus, in-kind

contributions to the Gephardt for President Comittee. These

expenditures exceed the limitations in the Act by $12,312.52.

Accordingly, there is reason to believe that the Gephardt

for President Committee has knowingly accepted these excessive

contributions in violation of 2 U.S.C. S 441&(f).
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W3r3V 3 FA XCZOI COIm ISSKON

Zn the Ratter of )

3d Jenkins for Congress Comittee ) MUR 2841
and Holly Lathem, as treasurer )

[inBAL Cc 3L S RIRT

The Office of the General Counsel is prepared to close the
investigation in this matter as to the 3d Jenkins for Congress

Committee and Holly Latbeam, as treasurer, based on the

assessment of the Information presently available.

/1* -lw,.,U*t r-7
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FEDERAL ELECTION COMMISSION
WASHING70T . D.C. 20463

November 9, 1990

Holly Lathem, Treasurer
3d Jenkins for Congress Committee
P.O. Box 70
Jasper, GA 30143

RBe: MUR 2841
3d Jenkins for Congress
Committee and Holly
Lathes, as treasurer

Dear Us. Lathes:

fased on information ascertained in the normal course of
r carrying out its supervisory responsibilities, on March 28,

196, the Vedeal alection Commission fog" reason to believe
o that the ad Jenkins for Congress Committee (OCOmmittee = ) and

your as treasurer, violated 2 U,8.C. 5S 441a(a)(1)(A) and *: -

441d(a) and instituted an investigation in this matter.

After considering all the evidence available to the
Commission, the Office of the General Counsel is prepared to
recommend that the Commission find probable cause to believe

D) that violations have occurred.

The Commission may or may not approve the General Counsel's
recommendation. Submitted for your review is a brief stating
the position of the General Counsel on the legal and factual
issues of the case. Within 15 days of your receipt of this
notice, you may file with the Secretary of the Commission a
brief (ten copies if possible) stating your position on the
issues and replying to the brief of the General Counsel. (Three
copies of such brief should also be forwarded to the Office of
the General Counsel, if possible.) The General Counsel's brief
and any brief which you may submit will be considered by the
Commission before proceeding to a vote of whether there is
probable cause to believe a violation has occurred.

If you are unable to file a responsive brief within 15
days, you may submit a written request for an extension of time.
All requests for extensions of time must be submitted in writing
five days prior to the due date, and good cause must be
demonstrated. In addition, the Office of the General Counsel
ordinarily will not give extensions beyond 20 days.
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Holly Lathes, Treasurer
Page 2

A finding of probable cause to believe requires that the
Office of the General Counsel attempt for a period of not less
than 30, but not more than 90 days, to settle this matter
through a conciliation agreement.

Should you have any questions, please contact Mary Taksar,
the staff momber assigned to this matter, at (202) 376-5690.

Sincerely,

Lawrence f. Noble
General Counsel

-nclosure
'I Brief
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BFOnE TUE FEDERAL ELCTIOK COIU58ZOU

in the matter of ))
ad Jenkins for Congress Committee ) MR 2841

and Rolly Lathes, as treasurer )

G CONISmL US BEFl

z. mI T or T1M CuS

This matter was generated based on information ascertained

by the Federal Election Comission ('the Commission') in the

normal course of carrying out its supervisory responsibilities

pursuant to Section 437g(a)(2) of the Federal Election Campaign

Act of 1971# as amended ('the Act').

On June 3v 1987, the Ed Jenkins for Congress Committee

('Jenkins Committee') made a $1,000 contribution to the Gephardt

for president Committee ('Gephardt Committee' ) for the primary

election.1  As part of its 1988 April Quarterly Report, the

Jenkins Committee filed an FEC Form 3X reporting independent

expenditures totaling $12,312.52 made on behalf of Richard

Gephardt for President. The 1988 April Quarterly Report

indicated that on February 26, 1988, the Jenkins Committee

purchased advertisements in several Georgia nevspapers

1. 'Primary election" means an election, including a runoff
election or a nominating convention or caucus held by a
political party, for the the selection of delegates to a
national nominating convention of a political party, or for the
expression of a preference for the nomination of persons for
election to the office of President of the United States.
26 U.S.C. 5 9032(7). The limitations on contributions to a
candidate imposed by paragraphs (1) and (2) of 2 U.S.C. S 441a
shall apply separately with respect to each election, except
that all elections held in any calendar year for the President
of the United States (except a general election for such office)
sball be considered to be one election. 2 U.S.C. S 441a(a)(6).



supporting Richard Gephardt.

On March 28, 1989, the Commission found reason to believe

that the ad Jenkins for Congress Committee and olly Lathem, as

treasurer, violated 2 U.S.C. I 441a(a)(1)(A) by making excessive

in-kind contributions to the Gephardt for President Committee

and 2 U.8.C. S 441d(a) by failing to include the appropriate

disclaimer in newspaper advertisements and initiated an

Investigation in this matter.

A. cteessive, Cetrzbaties

5 bIe tederal slection Campaign Act of 1971, as amended (*the

40 Act*, provides that a person may make up to $1,000 in

0 contributions to any candidate for federal office, or to his or

her authorized committee. 2 U.S.C. S 441a(a)(l)(A). Under the

Act, the term *person" includes a principal campaign committee

of a federal candidate.2  2 U.S.C. 5 431(11). Contribution is

defined to include any gift, subscription, loan, advance, or

deposit of money or anything of value made by any person for the

purpose of influencing a federal election. 2 U.S.C.

5 431(8)(A)(i). Commission regulations explain that "anything

2. The Act further states that no political committee which
supports or has supported more than one candidate may be
designated as an authorized committee. 2 U.S.C. S 432(e)(3)(A).
This provision, however, defines support as not including a
contribution of $1,000 or less by an authorized committee to the
authorized committee of another candidate. 2 U.S.C.
5 432(e)(3)(B). Thus, this provision in conjunction with
Section 441a(a)(1) permits an authorized committee to contribute
to other candidates for federal office, within the applicable
li tatlons, in the same manner as any other person.



Ir -.

of value' includes all in-kind contributions. 11 C.i.a.

S l00.7(a)(l) (iii)(A).

Expenditures made by any person in cooperationt

consultation, or concert, with, or at the request or suggestion

of, a candidate or his authorized political committees, or their

agents, shall be considered to be a contribution to such

candidate. 2 U.S.C. 5 441a(a)(7)(5). Thus, the Act

distinguishes between payments that are made "totally

independently of the candidate and his campaign" and those that

are "prearranged or coordinated.* suckl !. Va~eo. 424 U.5. 1,

it) 47 (1976).

Commission regulations explain that expenditures will not

O be considered independent if they are made through any
arrangement, coordination, or direction by the candidate or his

or her agent prior to the publication, distribution, display, or0

broadcast of the communication. 11 C.F.R. S 109.l(b)(4)(i).

The regulations further explain that an expenditure will be

presumed to be coordinated with the candidate when it is based

on information about the candidate's plans, projects or needs

provided to the expending person by the candidate, or by the

candidate's agents with a view toward having the expenditure

made. 11 C.F.R. I 109.1(b)(4)(i)(A). An expenditure will also

be presumed to be coordinated when it is made by or through any

person who is, or has been, an officer of an authorized

committee, or who is, or has been, receiving any form of

compensation or reimbursement from the candidate, the

candidate's committee or agent. 11 C.F.R. S 109.1(b)(4)(i)(s).

* ~- * <A
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As noted earlier, on June 3, 1987, the 3d Jenkins for

Congress Committee made a $1,000 contribution to the Gephardt

Committee for the primary election. As port of its 1988 April

Quarterly Report, the Jenkins Committee filed an FRC Form 3X

reporting independent expenditures totaling $12,312.52 made on

behalf of Richard Gephardt for President. 3 The 1988 April

Quarterly Report indicated that the Jenkins Committee, on

February 26, 1908, purchased advertisements in Georgia

newspapers supporting Congressman Gephardt. The advertisements

were published in thirty-one (31) newspapers In Georgia on

M Rarch 4, 1966. The Georgia Presidential Primary was held on

marh 8, 1986.

0) The above-mentioned disbursements were for advertisements

re) which consisted o a letter on a facsimile ofnkins o is or

O

C:)
constituents which explained that he was supporting Gephardt for

President because he has served with Richard Gephardt for the

pest eleven years on the House Ways and Means Committee and

which stated that Congressman Jenkins has witnessed the "depth

of his commitment to America. . . . (and] I wholeheartedly

endorse him for President of the United States." The

advertisements included photographs of Congressmen Jenkins and

3. According to the Reports Analysis Division, the Jenkins
Committee called the Commission and asked how to report
independent expenditures. Because there is no form for an
authorized committee to report independent expenditures, the
Committee was told to use FEC Form 3X. As pert of its 1986
April Quarterly Report, the Jenkins Committee included an FEC
Form 3Z reporting independent expenditures.

~41.
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Gephardt. Moreover, they expressly advocated the nomination of

Richard Gephardt for President. Subsequent filings by the

Jenkins Committee disclosed no further disbursements as

independent expenditures.

In its response to interrogatories, the Jenkins Committee

indicated that prior to the placing of these advertisements,

discussions took place between staff from the Jenkins Committee

and the staff from the Gephardt Committee concerning Congressman

Jenkins support for Richard Gephardt. The Committee also

indicated that these discussions involved a joint appearance of

In Congressmen Jenkins and Gephardt and included scheduling

I0 information, key contact individuals, and campaign strategy.

The Jenkins Committee stated that there were no discussions

between either the Congressmen or their respective committees

concerning the making of specific independent expenditures and

further asserted that these advertisements were placed without

)any knowledge, cooperation, or consultation with Congressman

Gephardt, his principal campaign committee, or any agents of

Congressman Gephardt.

Despite the Jenkins Committee's claim that the

advertisements were not made with any knowledge, cooperation, or

consultation with the Gephardt Committee, the facts indicate

that the advertisements placed by the Jenkins Committee were

made in cooperation or concert with the Gephardt for President

Committee, either by arrangement or coordination or based on

knowledge of the candidate's plans provided by the candidate's

committee. As noted, there were discussions between the staffs

...... M ims..... ,



of the Jenkins and Gephardt Committees regarding a joint

appearance in Georgia, including scheduling, key contact

individuals, and campaign strategy. Congressmen Jenkins and

Gephardt made two joint appoerances together on April 20, 1987

before the Delalb County Democratic Party and on February 26,

1988 at the annual jefferson-Jackson Day Dinner. Congressman

Jenkins formally endorsed Representative Gephardt for President

in a press release dated February 26, 1988. It was on this same

day that the Jenkins Committee purchased thirty-one (31)

ND advertisements, to run Kcch 4# 1983 in several Georgia

neW"apeers, in which Cmgrossman Jenkins wholehe rtedly endorsed

40 ichard Gepkardt for PCesLdent. The Georgia ft-0ideatial

0 Primary was held on march 6, 1988. Thus, the expenditures were

not made "totally independently" of the Gephardt campaign and

are, therefore, in-kind contributions to the Gephardt Committee.

qW Based on the aforementioned information provided by the

"Jenkins Committee, the in-kind contributions, totaling

$12,312.52, made to the Gephardt for President Committee by the

Jenkins Committee were excessive contributions in violation of

2 U.S.C. S 441a(a)(1)(a). Because the Jenkins Committee made a

$1,000 contribution, on June 3, 1987, to the Gephardt Committee

for its primary election, these later expenditures made on

February 26, 1988 exceed the limitations in the Act by

$12,312.52.

a. Disclaimer 2e uirement

The Act also requires that any expenditure for a

communication which expressly advocates the election or defeat

1.0 z



of a clearly identified candidate must state whether or not the

commnication was paid for by the candidate, an authorised

political committee of the candidate, or agents of the

candidate. 2 U.s.C. S 441d(a)(l) and (2). The tern "clearly

identified' means that the name of the candidate involved

appears, a photograph or drawing of the candidate appears, or

the identity of the candidate is apparent by unambiguous

reference. 2 U.S.C. s 431(18). Noreover, if the communication

is not authorized by the candidate, an authorized political

committee, or agents of the candidate, it most clearly state the

name of the person wbo paid for the commuication and indicate

that it was not authorized by the candidate or the candidatees
C0 committee. 2 U.S.C. s 441d(a)(3).
KThe advertisements submitted by the Jenkins Committee in

response to the Production of Documents Request state that each

advertisement was "paid for by the Jenkins for Congress

Committee, and is not authorized by any candidate." Although

the Jenkins Committee asserts that the advertisements were not

specifically authorized by Richard Gephardt or the Gephardt

Committee, the facts noted in the above discussion of excessive

contributions indicate that the advertisements were made in

cooperation or concert with the Gephardt for President

Committee. Therefore, the disclaimer should have stated that

the advertisement was authorized by the Gephardt for President

Committee. Accordingly, the disclaimer appearing in the

thirty-one (31) advertisements violates 2 U.S.C. 5 441d(a).
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Find probable cause to believe that the 3d Jenkins for
Congress Comittee and 3olly Lathem, an treasurer, violated
2 U.s.C. ig 441a(a)(l)(A) and 441d(a).

Date L r ence ft. Noble64
General Counsel

I
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P.O. BOX 70 JASPER, GEORGIA 30143

November 21, 1990

OVERNIGHT MAIL DELIVERY

Mr. Lawrence M. Noble
General Counsel
Federal Election Coniinsion
Washington, D. C. 20463

Dear Mr. Noble:

Re: MUR 2841
Ed Jenkins for Congress
Committee and Hollis
Lathem, as treasurer

ii

'4

4
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The undersigned, Ed Jenkins for Congress Committee, and
Hollis Lathem as treasurer, hereby requests an extension of
time of 20 days in which to file a responsive brief in the
above-styled matter for the following reasons:

It is necessary for the Committee to obtain certain infor-

mation from the Gephardt for President Committee before filing
the necessary response, and said Gephardt for President Committee
is presently inaccessible due to the absence of Representative
Dick Gephardt from his Washington office. Also, the undersigned
Committee needs to confer with Representative Ed Jenkins before
filing such response, and this being a Congressional recess, he
has been inaccessible and unavailable for such a conference.

It is necessary for the undersigned Committee to have such
a conference with Representative Ed Jenkins and it is necessary
to obtain information from the Gephardt for President Committee

w- i ,?' U_11 - -1- .1,
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NOV eybr 21,

prior to making this response, therefore the undersigned requests
an extension of time of 20 days (until December 18, 1990).

Thank you.

Sincerely,

Hollis Q. Lathm
Treasurer
Ed Jenkins for Congress Comittee

HQL/ayd



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

November 29, 1990

Ms. lOlis Lathes, Treasurer
Rd Jenkins for Congress Committee
P.O. Box 70
Jasper, GA 30143

RE: NUI 2841
3d Jenkins for Congress
Committee and Hollis
Lathes, as treasurer

Dear .Ms. Lathes:

This Is in response to your letter dated November 21, 1990,
which we received on November 26, 1990, requesting an extension
of 20 days to respond to the General Counselts brief. After
considering the crcumstances presented In your letter, I have
granted the requested extension. Accordingly, your response is
due by the close of business on December 19, 1990.

If you have any questions, please contact Mary Taksar, the
staff ember assigned to this matter, at (202) 376-5690.

Sincerely,

Lawrence N. Noble
General Counsel

BY: L .Lerner
Associate General Counsel

- -.
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Ms. Nary Toksar
Office of Gueeal Counsel
Wedoral slocton 0msion4999 a street, N.V.

wkshingtoa, D.C. 20463

I: 241I JenkiM for Comroe ComItte.

NDOet HI. Temar: I
C) this letter 4 writtem to C94ust an eKItIomal period oftime to ponad t9 the CuuIggiou'. letter date bo- es 9l990. mue to th recent dosat ion of Ilerkins COVeNr asP~ounsel* the do ta ofe Calebo an . .. • seLo doe SO provide so withan *dequate oppor unity to review this letter with 1 Client.C In light of the h lidays both net week nd the wek after,scheduling tm t~Collect the necessary fa@tu~ I t
1•4 a~u Information. to

prepare a reSponsq and permit tims for my allent to reviewmstercals prior t* submission would be extreftly diff icult.Therefore. we ro~~eat an eztensbon of time until January 7,1991, to respond o the Com gssion and to allow the neesarytime for collecti"g relevant information, Includin thepreparation of of;idsvits, and a response.

Sincerely,

D. Holly ISChadler

01690

Ol e O
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OFl w M11 Robert F. bauer and B. Holly Schadler

Perking Coie

1110 VerMnt Avenue. N. W.

Washington. D. C. 20005

TZLlmunU1 s202-956-5419

The above-named individual is hereby designated as my

counsel and is authorized to receive any notifications and other

c unications from the Commission and to act on my behalf before

the Comission.

/Date qoDate
Signature

zsp agszUT'S NAM: Ed Jenkins for Congress Committee

InDMA P. 0. Box 70

Jasper, GA 30143

B0$IUl8 PU~n :so=in PDC:
404-692-2059

404-692-2022



FEDERAL ELECTION

w
COMMISSION

WASHINGTON. D.C. 20463

December 21, 1990

8. Holly Schadler, Esq.
Perkins Coie
1110 Vermont Avenue, N.W.
Washington, D.C. 20005

RE: MR 2841
Rd Jenkins for Congress
Committee and Holly Lathes,
as treasurer

Dear Ms. Schadler:

This is in response to your letter dated December 19, 1990,
which we received on December 19, 199#, requesting an exteSjion
until January 7v 1991 to respond to the General Counsel's 3tief.
After considering the circumstances presented in your letter, I
have granted the requested extension. Accordingly, your
response is due by the close of business on January 7, 1991.

If you have any questions, please contact Mary Taksar, the
staff member assigned to this matter, at (202) 376-5690.

Sincerely,¥

Lawrence H. Noble
General Counsel

BY:Los . Lerner

Associate General Counsel
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January 8, 1991

Ns. Nary Taksar
Office of Genoral Counsel
Federal Election Commission
999 a Street, IN
Washington, DC 20463

Re: MR 2841 - 36 .7iss for Congres Comitte* and
.A. iiath . ap ?keaamu

Dear Ns. Taksar:

Enclosed for filing is the response of the Ed Jenkins
for Congress Committee and Rollin Latbm, as Treasurer,
with regard to MM 2841. The affidavits referred to in
this letter will be filed later this week.

Sincerely,

B. Holly Schadler

01420/28

Ermm
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January 7, 1991

Lawrence N. Noble, Zsq.
Office of the General Counsel
Federal Election Commission
999 3 Street, H.W.
Washington, D.C. 20463

Attention: Nary Taksar

Re: MIM 2841 - 3d Jenkins for Congress Committee and
NClikM Lath. as Treasurer

Dear Mr. Noble:

This letter constitutes the respome of the Rd Jenkins for
Congress Comttee (the "Cowaittee) ad 4llis Lath., as
treasurer (Oftspomentsw) to the General Counsels brief
recommnding that the Comission find probable cause to believe

) that a violation of the Federal Election Capaign Act of 1971,
as amended (OF3CA" or the "ActO), occurred. Specifically, the
General Counsel recomwends that the Commission find probable

) cause to believe that the Respondents violated 2 U.S.C.
SS 441a(a)(1)(A) and 441d(a).

This response, and the accompanying affidavits of
Mr. Samuel Smith and Congressman Ed Jenkins, demonstrate that
there was no violation of the FECA and pursuant Regulations.
The expenditures made by the Committee to place advertisements
in thirty-one newspapers in Georgia were made totally
independently of the Gephardt for President Committee
(nGephardt Committee"). Consequently, there was no limit on
the amount the Committee was permitted to expend for the
purpose of purchasing these advertisements. Moreover, the
disclaimer printed on each advertisement was appropriate.

Factual Background

As the Committee's previous response indicated, while
limited contact occurred between staff members of the Jenkins
and Gephardt Committees and between Messrs. Jenkins and
Gephardt, no conversation related to the independent
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expenditures ever occurred. on two occasions Congressman
Jenkins and Gephardt appeared together at public events in
Georgia. On April 20, 1987, almost one year prior to the
expenditures, the Congressmen attended a reception before a
speech Mr. Gephardt delivered to the Dekaib County Democratic
Party. They also attended the Jefferson-Jackson Day Dinner in
Georgia on February 26, 1988. Messrs. Gephardt and Jenkins did
not discuss, at any time, the Jenkins Committee making
expenditures related to the Georgia primary or Congressman
Gephardt's presidential campaign or specifically the proposal
to place advertisements in Georgia newspapers. Jenkins
Affidavit IF 5.

Prior to the February, 1988 event, Congressman Jenkins,
staff spoke with the Gephardt Comittee's scheduling staff in
Washington, D.C. to organize the details of Congressman
Gephardt's appearance. Smith Affidavit 1 3. These
conversations focussed specifically on scheduling arrangements
including: details of Congressman Gephardt's arrival and
departure, and a discussion of key Democratic Party and local
public leaders whom Mr. Gephardt should meet. Id. at IV 3.
They also touched on, in the course of casual conversation,
what subsequent campaign appearances Mr. Gephardt might have
tentatively scheduled in the state and general national
"campaign strategy.ml/ no one on Congressman Jenkins's staff,
including Mr. Smith, engaged in any conversation with the
Gephardt Commnittee for the purpose of discussing or gathering
information to use in connection with preparing or running the
newspaper advertisements nor did the subject of these
expenditures ever arise.

1/ In response to the Commission's Questions and Request for
Production of Documents, the Comumittee stated that
conversations with the Gephardt Committee centered on
"scheduling, key contact individuals and campaign strategy".
Some clarification is necessary regarding the Conmiuttee's use
of the term "campaign strategy". "Campaign strategy" was a
catchall phrase to describe the subject matter of a casual
stage of the conversations, which occurred exclusively for the
purpose of scheduling the upcoming event.

More precisely, the discussions of "campaign strategy" were
political banter about how Gephardt was doing nationally and
his prospects for Super Tuesday. The Gephardt staff involved
were located in Washington, D.C. and had little or no knowledge
about the Georgia campaign or the candidates needs or plans in
the state, or nationally, other than the details of his
schedule.
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The Jenkins Committee decided, totally independently, to
place newspaper advertisements which explained the reasons for
Mr. Jenkins's support for Mr. Gephardt in the presidential
race. See Jenkins Affidavit and Smith Affidavit. This
advertisement ran in thirty-one papers throughout Georgia. The
ad was a note from Congressman Jenkins about his longstanding
relationship with Mr. Gephardt, not reflective of A=x Gephardt
campaign strategy or plan. Exhibit A. It discussed common
values and goals shared by the Congressmen during their years
of service together.

The Committee reviewed the requirements of the FECA and the
Regulations prior to running the advertisements to ensure that
any prior contact that had occurred with the Gephardt Committee
would not destroy the independence of the expenditure. Smith
Affidavit 5. To confirm his understanding of the law,
Mr. Smith consulted the Commission staff regarding the specific
factual situation. Id. at 1 6.

Applicable Law

The PECK and pursuant Regulations adopt the definition of
"independent expenditure" articulated by the Supreme Court in
Buckley v. Valeo, 424 U.S. 1 (1976), that is any expenditure
which: (1) expressly advocates the election or defeat of a
clearly identified candidate; 2/ and (2) is made without the
cooperation, the prior consent of or in consultation with, or
at the request or suggestion of any candidate or any agent or
authorized committee of the candidate for whom the expenditure
is made. 2 U.S.C. S 431(17); 11 C.F.R. S 109.1(a). Prior
arrangement, coordination or direction by the candidate or his
agent relative to the expenditure defeats the independence of
that expenditure. The FEC Regulations establish a presumption
that an expenditure is not independent if it is made "based on
information about the candidate's plans, projects or needs
provided by the candidate or his agent with a view toward
having an expenditure made." (emphasis added). 11 C.F.R.
S 109.1(b)(4)(i).

2/ There is no question that these expenditures were made for
the purpose of expressly advocating Mr. Gephardt's nomination
for President.
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Discussion

The General Counsel's Brief concludes that the Committee's
expenditure must have been "made in cooperation or concert with
the Gephardt for President Committee, either by arrangement or
coordination 2L based on knowledge of the candidate's plans
provided by the candidate's comitteeo. (emphasis added) The
facts do not support this conclusion, and they do not, in any
case, support any suggestion that the candidate provided
information "with a view toward having an expenditure made*.
The Gephardt campaign was not aware or informed of any proposed
newspaper ads. There is no evidence, either based on the
limited contacts between the Comittee and Gephardt's campaign
or the content and placement of the ads, that the Committee's
independence was in any way compromised prior to making these
expenditures.

A. No Factual Basis for Raising a Presamtion of

A presumption of nonindependence arises only if: (1) the
expenditure is "based on information" about the candidates
plans, projects, or needs; and (2) the candidate, his committee
or agent provides this information "with a view toward having
the expenditure made". 11 C.F.R. S 109.1(a)(4)(i)(A).
Therefore, even if the Gephardt Committee had imparted
information to the Jenkins Committee about the campaign, which
it did not, so long as such information was not provided with
the intent of having the expenditure made, the presumption of
nonindependence could not arise.

Running newspaper advertisements was the Committee's idea
which was never discussed with or revealed to the Gephardt
campaign. The only information provided to the Jenkins staff
was that necessary to schedule Mr. Gephardt's trip to Georgia.
The Gephardt campaign had no idea that the Committee was
contemplating or had plans to place the newspaper
advertisements or, for that matter, make any expenditure in
support of Mr. Gephardt's candidacy. Therefore, the requisite
intent by the Gephardt campaign to provide information to the
Committee in order to make this expenditure did not exist.
Without this intent, no presumption is raised.

Moreover, the advertisements themselves speak to their
independence. They were notes to fellow Georgians from Mr.
Jenkins about his relationship with Mr. Gephardt over the years
they served together in the House of Representatives. This
personal expression of support is not "based on information"
from the campaign. Further, the placement of the
advertisements throughout the state is evidence that
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distribution was not in any way based on targeting or
demographic information provided by the campaign. The
advertisements ran in every major newspaper in Georgia, not
targetted to geographical areas or voter groups of key
importance to the campaign. These expenditures do not even

meet the first requirement--that they were made "based on
information" from the Gephardt Committee--to trigger the
presumption of nonindependence.

B. No prior Arranoaoint or Coordination

The General Counsel states that the expenditure, if not
"based on information" from the Gephardt campaign, was made
subject to arrangement, coordination or direction by the
Gephardt Committee prior to making the expenditure. As the
Commissioners themselves have noted, "the making of
(independent] expenditures always carries the opgortunitX for
coordination between the maker of the expenditure and the
candidate benefitted by them". WJR 2766, Statement of Reasons,
Commissioner Joseflak. But there is no evidence, or any basis
for inferring from the advertisements themselves, that the
Committee took that opportunity here. Moreover, the two
individuals who could have consulted or coordinated with the

Gephardt Committee, attest that no such coordination or
cooperation occurred.

The Act does not impose, nor has the Commission ruled that
there is, a total bar on communications between an independent
expenditure committee and the candidate, or his agent, that may
benefit from that expenditure, so long as those communications
do not relate to the independent expenditures themselves.
Establishing such a strict standard, particularly in light of

evidence including sworn affidavits that no such coordination
or cooperation occurred, was never contemplated by the FECA or
the Supreme Court in Buckley v. Valeo.

The Supreme Court, in defining the standard of requisite
independence noted, if a person purchases billboard
advertisements endorsing a candidate "completely on his own and
not at the request or suggestion of the candidate or his
agent's [sic) that would constitute an independent
expenditure . . .0. 424 U.S. at 47 n. 53; (quoting S. Rep.

No. 689 93rd Cong., 2nd Sess. 18, reprinted in 1974, U.S. Code

Cong. & Admin. News 5604. Similar circumstances are presented
here. The Committee, completely on its own, with no request or

suggestion of Congressman Gephardt or any agent, expended funds
for the advertisements.
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Conclusion

There is no factual or legal basis to find that the
Committee was not acting independently of the Gephardt campaign
in designing and purchasing these advertisements. For all of
the reasons stated above, the Commission should find no
probable cause to believe that the Respondents violated any
provision of the FECA.

Respectfully submitted,

Robert F. Bauer
B. Holly Schadler
Counsel for Respondents

Enclosure

01700
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January 9, 1991

Lawrence N. Noble, Esquire
Office of the General Counsel
Federal Election Commission
999 a Street, N.M.
Washington, D.C. 20463

Attention: Mary Taksar

Re: On, 2641 - 3d JeakIs Ltr Congress Cownittee and
-- .. . ia i . a m I I I i I

Doer Mr. Noble:

Enclosed you will find the affidavits of Edgar L.
Jenkins and Samuel F. Smith filed to accompany the letter
submitted by the Ed Jenkins for Congress Committee and
Hollis Lathem, as Treasurer, on January 8, 1991.

Sincerely,

Ro rtVF e
B. Holly Schadler
Counsel to Respondents

01420/30
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DEFORE THE
FEDERAL ELECTION COMMISSION

IN THE MATTER OF
Ed Jenkins for Congress)
Coimmittee and Hollis )MUR 2841
Lathem, as Treasurer )

AFFIDAVIT OF SAMUEL F. SMITH

I# Samuel F. Smith, under penalty of perjury pursuant to
Section 1746 of Title 28, declare as follows:

1. I have personal knowledge of the facts set forth herein
and, if called upon to testify in this matter, I would
testify as set forth herein.

2. I served as Administrative Assistant to Congressman Ed
Jenkins during the years 1987 and 1988. I also served as
campaign director of the Ed Jenkins for Congress Comumittee
(the "Committee") for certain periods during 1987 and 1968.

3. I talked to the staff of the Gephardt for President
Committee (*Gephardt Committee") for the purpose of
arranging the details of Congressman Gephardt's trip to
Georgia on February 26, 1988.

4. These conversations dealt specifically with Mr. Gephardt's
schedule and other details related to his attendance at the
Jefferson-Jackson Day Dinner.

5. 1 reviewed the requirements related to independent
expenditures under the Federal Election Campaign Act of
1971, as amended, and the Regulations prior to the
Commnittee placing the newspaper advertisements.

6. 1 contacted the Federal Election Commission to confirm my
understanding of the law as it related to independent
expenditures.

7. 1 did not consult with the Gephardt Commnittee staff, or any
agent of the Gephardt Commnittee, about the newspaper
advertisements or any proposal to make expenditures to
advocate the nomination of Mr. Gephardt.
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8. I did not co m=nicate directly or indirectly with the
Gephardt Committee about its activities, strategies or
needs as they related to the newspaper advertisements.

9. The Gephardt Committee never suggested or requested that
the Jenkins Committee make an expenditure to place
newspaper advertisements, or for any other purpose, in
support of the nomination of Mr. Gephardt.

Further Affidavit sayeth not.

Samuel F. Smith

Subscribed and sworn to before me this L_ day of
January, 1991.

Notary-e

TPouy PWbic H a; Icounty. Geotgis
C n iN Exps April 11, 1992

01790
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BEFORE THE
FEDERAL ELECTION COWIISS ION

IN THE M4ATTER OF
Ed Jenkins for Congress)
Committee and Hollis ) IUR 2841
Lathem, as Treasurer )

AFFIDAVIT OF EDGAR L. JENKINS

1, Edgar L. Jenkins, under penalty of perjury pursuant to
Section 1746 of Title 281 declares as follows:

1. I have personal knowledge of the facts set forth herein
and, if called upon to testify in this matter, I would
testify as set forth herein.

2. I have served as a Member of Congress from Georgia since
1977.

3. On April 20, 1987, I appeared with Mr. Gephardt at a
reception prior to Mr. Gephardt's speech to the Dekalb
County Democratic Party.

C) 4. I appeared with Mr. Gephardt at the Jefferson-Jackson Day
C) Dinner in Georgia on February 26,, 1988.

5. At no time during these joint appearances, or any time, did
I discuss with Mr. Gephardt my Committee making independent
expenditures related to the Georgia primary or Congressman
Gephardt's presidential campaign or specifically the
proposal to place advertisements in Georgia newspapers.

6. I did not consult with Mr. Gephardt, the Gephardt for
President Committee ("Gephardt Committee"), or any agent of
the Gephardt Committee, about the newspaper advertisements
or any proposal to make expenditures to advocate the
nomination of Mr. Gephardt.

7. I did not communicate directly or indirectly with Mr.
Gephardt, or any agent of Mr. Gephardt or the Gephardt
Committee, about its activities, strategies or needs as
they related to the newspaper advertisements.



8. The Gephardt Comnittee never suggested or requested that
the Jenkins Comittee make any expenditure to place
newspaper advertisements, or for any other purpose, in
support of the nomination of Xr. Gephardt.

Further Affidavit sayeth not.

84aLE. JenkikA

Subscribed and sworn to before me this day of
January, 1991.

.!r.rsok.

01790
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BEFORE TH FEDB3AL SLECTION CO3S1SIN0

In the matter of )
)

3d Jenkins for Congress ) MUR 2841
Committee and Hollis Lathem, )
as treasurer )

GrNIERAL COUNSEL'S REPORT

i. sAO NmS

On November 9P 1990, the Office of the General Counsel

mailed a brief and a letter notifying the Respondents of the

0General Counsel's intent to recommend to the Commission a

finding Of probable cause to believe that the Nd Jenkins for

Congress Committee ("Jenkins Committee") and Hollis Lathes, as

treasurer, violated 2 U.S.C. SS 441a(a)(1)(A) and 441d(a).

I. aAL OU BL' &S BRIEF

(0 The General Counsel's brief notes that on June 3, 1987, the

Jenkins Committee made a $1,000 contribution to the Gephardt

Committee for the primary election. It also notes that when the

Jenkins Committee later made expenditures, totaling $ 12,312.52,

on behalf of Richard Gephardt for President, the Committee made

excessive in-kind contributions in the amount of $12,312.52.
1

The General Counsel's brief states that despite the Jenkins

1. The Jenkins Committee reported making independent
expenditures, totaling $12,312.52, on behalf of Richard Gephardt
for President. On February 26, 1988, the Jenkins Committee
purchased advertisements wholeheartedly supporting Richard
Gephardt in thirty-one (31) Georgia newspapers. The Jenkins
Committee reported the purchase of these advertisements to the
Commission as independent expenditures in its 1988 April
Quarterly Report.



Committee's claim that the advertisements were not made with any

knowledge, cooperation, or consultation with the Gephardt

Committee, the facts indicate that the advertisements placed by

the Jenkins Committee were made in cooperation or concert with

the Gephardt for President Committee, either by arrangement or

coordination or based on the knowledge of the candidate's plans

provided by the candidate's committee. The General Counsel's

brief indicates that there were discussions between the staffs

of the Jenkins and Gephardt Committees regarding a joint

OI appearance in Georgia, including scheduling, key contact

r*% individuals, and campaign strategy. Additionally, it states

NO that on February 26, 1988, Congressman Jenkins formally endorsed

C Representative Gephardt for President in a press release, the

two Congressmen made a joint appearance at the annual

Jefferson-Jackson Day Dinner in Georgia, and the Jenkins

Committee purchased advertisements endorsing Richard Gephardt

for President in thirty-one (31) Georgia newspapers.

111. COMIITTER'S RKSPONSK

In their response to the General Counsel's brief,

Respondents contend that the the Committee did not violate the

Act or the Regulations. Respondents contend that the

expenditures made by the Jenkins Committee for advertisements in

thirty-one (31) Georgia newspapers were made totally

independently of the Gephardt for President Committee. The

Respondents further contend that because the expenditures were

made independently, there was no limit on the amount that the

Jenkins Committee was permitted to expend for the purchasing of
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these advertisements. Additionally, the Respondents argue that

because the expenditures were made independently, the

disclaimer printed on each advertisement was appropriate.

In their response, the Respondents indicate that there was

limited contact between staff members of the Jenkins and

Gephardt Committees and between the Congressmen and that no

conversation relating specifically to independent expenditures

took place. The Respondents state that prior to the

February 26, 1968 event, Congressman Jenkins, staff spoke with

C:) the Oepbardt Committee's scheduling staff in Washington, D.C. to

organize the details of Congressman Gephardtts appearance.

,-o According to the Respondents, these conversations focused
O specifically on scheduling arrangements which included details

of Congressman Gephardt's arrival and departure and a discussion

of key Democratic Party and local public leaders whom Mr.
C0

Gephardt should meet.

The Respondents acknowledge that the Congressmen appeared

together in Georgia at two events, however, they state that the

Congressmen did not specifically discuss, at the two events or

at any time, the Jenkins Committee making expenditures related

to the Georgia primary or placing advertisements in Georgia

newspapers. The Respondents state that no one on Congressman

Jenkin's staff engaged in any conversation with the Gephardt

Committee for the purpose of discussing or gathering information

2. On April 20, 1987, Congressmen Jenkins and Gephardt
appeared before the DeKalb County Democratic Party and on
February 26, 1988, they appeared at the Annual Jefferson-Jackson
Day Dinner.



to use in connection with preparing or running the newspaper

advertisements and that the subject of making independent

expenditures never arose.

The Respondents also acknowledge that when they answered

the Commission's interrogatories, they stated that the Jenkins

and Gephardt Committees discussed campaign strategy. In its

response to the General Counsel's brief, the Jenkins Committee

indicates that when the Committee used the term "campaign

strategy,' it used it in a casual manner to describe a casual

stage of conversations which occurred for the purpose of

scheduling the joint appearance of the Congressmen at the

Jefferson-jackson Day Dinner. Bee Attachment 2, page 3.

Respondents also state that the newspaper advertisements at

issue were not reflective of Congressman Gephardt's campaign

strategy but discussed the values and goals shared by the

Congressmen.

The Respondents contend that the Gephardt Committee's

requisite intent to provide information to the Jenkins Committee

in order to make the expenditure in question does not exist.

The Respondents also argue that the Act does not impose nor has

the Commission ruled that there is a total bar on communications

between an independent expenditure committee and the candidate

or agent benefiting from that expenditure so long as those

communications do not relate to the independent expenditures.

IV. AFFIDAVITS

On January 9, 1991, the Ed Jenkins for Congress Committee

and Hollis Lathem, as treasurer, submitted affidavits from
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Congressman Rd Jenkins and Samuel F. Smith.3 See Attachment 3.

These affidavits followed the Comittee's response brief

submitted on January 8, 1991.

In his affidavit, Congressman Jenkins states that he did

not discuss with Mr. Gephardt the Jenkins Committee's making

expenditures on behalf of the Gephardt Committee and that he did

not consult with Mr. Gephardt, the Gephardt for President

Committee, or any agent of the Gephardt Committee regarding the

newspaper advertisements. Congressman Jenkins avers that he did

CN not communicate directly or indirectly with Kr. Gephardt or the

cO Gephardt Committee about its activities, strategies, or needs as

*0 they related to newspaper advertisements. Congressman Jenkins

0 also states that the Gephardt Committee never suggested or
n,

requested that the Jenkins Committee make any expenditure to

place newspaper advertisements, or for any other purpose, in

support of Richard Gephardt.

In his affidavit, Mr. Smith states that he talked to the

rstaff of the Gephardt for President Committee for the purpose of

arranging the details of Congressman Gephardt's trip to Georgia

on February 26, 1988 and that these conversations dealt

specifically with Mr. Gephardt's schedule and other details

related to his attendance at the Jefferson-Jackson Day Dinner

held on February 26, 1988. Mr. Smith also avers that he did not

3. According to Mr. Smith's affidavit, he served as
Administrative Assistant to Congressman Jenkins during the years
1987 and 1988. Mr. Smith's affidavit also states that he served
as campaign director of the Ed Jenkins for Congress Committee
for certain periods during 1987 and 1988.



consult with the Gephardt Committee staff or any agent of the

Gephardt Comittee about the newspaper advertisements or any

proposal to make expenditures to advocate the nomination of

Mr. Gephardt. Like Congressman Jenkins, Mr. Smith states that

he did not comunicate directly or indirectly with the Gephardt

Committee about its activities, strategies, or needs as they

related to the newspaper advertisements.

V. PI."UL =laiF

This Office still feels that there is evidence which

supports a finding of probable cause to believe that the

00 ad Jenkins for Congress Comittee and Mollis Lathem, as

No treasurer, made in-kind contributions to the Gephardt campaign.
0 In our view, the placing of the advertisements on the same day

as the press conference and Representative Gephardt's appearance

0 in Georgia demonstrate that the advertisements were placed in

concert with the the Gephardt campaign notwithstanding the

absence of any communication between the Jenkins and Gephardt

Committees regarding these advertisements.

Nevertheless, the response has put into issue whether or

not the Jenkins Committee could make independent expenditures on

behalf of Richard Gephardt, another Federal candidate. We

recognize that this issue has been discussed at several

Comission meetings leading up to a consensus to proceed in this

matter on the basis that the advertisements were in-kind

contributions. Given the response, the issue whether one

candidate can make independent expenditures on behalf of another

must be addressed. Therefore, this Office believes it is

. . ' ;$Y i 
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appropriate to issue a supplemental brief addressing this issue

and give the Respondents additional time to respond before

preparing a report to the Commission with appropriate

recommendations.

Dat 0
General Counsel

Attachments s
1. General Counsel's Brief
2. Response
3. Affidavits of Congressman Jenkins and Mr. Samuel Smith

Staff Assiged: Mary Taksac
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FEDERAL ELECTION COMMISSION 92 JAN 22 AN 10: 00
WASHINGTON, D.C 20463

January 22, 1992 SENSITIVE
Nlat~PX

TO: The Commission

FROM: Lawrence N. Noble
General Counsel (,"

SUBJECT: mu 2841- Ed Jenkins for Congress Committee
and Hollis Lathem, as treasurer

Attached for the Commission's review is a supplemental

brief stating the position of the General Counsel on the legal
and fatual issues of the abovt-captioned matter. A copy of
this brief and a letter notifying the respondent of the General
Counsel's intent to recommend to the Comission a finding of

probable cause to believe were mailed on January 2Z 1992.
Following receipt of the respondent's reply to this notice, this
Office will make a further report to the Commission.

Attach ments
1. brief
2. Letter to respondent

Staff Assigned: Mary Taksar

- ~
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January 22, 1992

Robert F. Bauer, Esq.
a. Holly Schadler, Esq.
Perkins Cote
607 14th Street, N.W.
Suite 800
Washington, D.C. 20005-2011

RE: 913 2841
sd Jenkins for Congress Committee
and Hollis Lathes, as treasurer

Dear Mr. Bauer and Ms. Schadler:

ased on information ascertained in the normal course of
carrying out its supervisory responsibilities, the Federal
Election Commission found reason to believe that the 2d Jenkins
for Congress Committee (OComnittee*) and Hollis Lathes, as
treasurer, violated 2 U.S.C. Sj 441a(a)(1)(A) and 441d(a), and
instituted an investigation in this matter.

After considering all the evidence available to the
Commission and your response of January 9, 1991 to the General
Counsel's Brief dated November 11, 1990, the Office of the
General Counsel has prepared a supplementary brief and is
prepared to recommend that the Commission find probable cause to
believe that violations have occurred.

The Commission may or may not approve the General Counsel's
recommendation. Submitted for your review is a supplemental
brief stating the position of the General Counsel on the legal
and factual issues of the case. Within 15 days of your receipt
of this notice, you may file with the Secretary of the
Commission a brief (ten copies if possible) stating your
position on the issues and replying to the brief of the General
Counsel. Three copies of such brief should also be forwarded to
the Office of the General Counsel, if possible. The General
Counsel's brief and any brief which you may submit will be
considered by the Commission before proceeding to a vote of
whether there is probable cause to believe a violation has
occurred.

If you are unable to file a responsive brief within 15
days, you may submit a written request for an extension of time.
All requests for extensions of time must be submitted in writing
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MIR 241
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five days prior to the due date, and good cause must be

demonstrated. in addition, the Office of the General Counsel

ordinarily will not give extensions beyond 20 days.

A finding of probable cause to believe requires that the

Office of the General Counsel attempt for a period of 
not less

than 30, but not more than 90 days, to settle this matter
through a conciliation agreement.

Should you have any questions, please contact Mary Taksar,

the attorney assigned to this matter, at (202) 219-3400.

/ Gevreeon No ble
eneral Counsel

Enclosure
Brief
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In the Ratter of )
) XUR 2841

Rd Jenkins for Congress Com ittee and )
Nollis Lathemt as treasurer )

GmnL COUNSULPS bItEF

I. WTAE 91 OF M33 CASE

On atch 28, 1989, the Commission found reason to believe

that the Ed Jenkins for Congress Committee and lollis Lathes, as

treasurer, violated 2 U.S.C. I 441a(a)(1)(A) by making excessive

in-kind contributions to the Gephardt for President Committee and

2 U.S.C. S 441d(a) by failing to include the appropriate

disclaimer in newspaper advertisements and initiated an

investigation in this matter. On November 9, 1990, this Office

mailed a brief to the respondents which notified then of the

C General Counsel's intent to recommend to the Commission a finding

of probable cause to believe that the Ed Jenkins for Congress

Committee and Hollis Lathes, as treasurer, violated 2 U.S.C.

55 441a(a)(1)(A) and 441d(a). On January 8, 1991, respondents

filed their response to the General Counsel's brief and presented

additional evidence as support of their position that because the

expenditures were made independently, there was no limit on the

amount that the Jenkins Committee was permitted to expend for the

purchase of the thirty-one (31) newspaper advertisements and that

the disclaimer on each advertisement was appropriate.

Because the respondents submitted additional affidavits in

response to the General Counsel's brief, the General Counsel has

• bL_



taken this additional evidence into account and prepared a revised

review Of the factual record In this matter as it now exists. The

General Counsel still holds the opinion that the record supports a

finding of probable cause to believe that the Ed Jenkins for

Congress Committee and Hollis Lathem, as treasurer, made in-kind

contributions to the Gephardt for President campaign

notwithstanding respondents, additional evidence. Nevertheless,

If this additional evidence is viewed as establishing that the
payments for the advertisements would qualify as Independent

expenditures, then the response has put into Issue the question
whether Representative Jenkins could mke independent expenditures
on behalf of Representative Gephardt. Thus,, the General Counsel
submits this supplemental brief to address this issue.

II. ANALYSIS

A. Facts

On June 3, 1987, the Jenkins Committee made a $1,000
contribution to the Gephardt Committee for the primary election.
The Committee later made expenditures totaling $12,312.52 on
behalf of Richard Gephardt for President. The Committee spent the
$12,312.52 on advertisements which supported Richard Gephardt.

These advertisements appeared in thirty-one (31) Georgia

newspapers on March 4, 1988, four days prior to the Georgia
Presidential Primary. The advertisements consisted of a letter on
a facsimile of "Jenkins for Congress" stationery from

Congressman Jenkins to his constituents which explained that he
was supporting Richard Gephardt for President because he had

served with Mr. Gephardt for eleven years on the House ways and
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Means Committee and had witnessed the *depth of his commitment to

America." Congressman Jenkins further stated in the letter that

he *wholeheartedly endorse(d) him for President of the

United States." The advertisements included photographs of

Congressmen Jenkins and Gephardt.

Respondents acknowledged that there were discussions between

the staffs of the Jenkins and Gephardt committees regarding a

joint appearance in Georgia, including scheduling, key contact

individuals, and campaign strategy. Additionally, on February 26,

1968, Congressman Jenkins formally endorsed Richard Gephardt for

President in a press release and the two Congressman made a joint

appearance at the annual Jefferson-Jackson Day Dinner in Georgia.

In its April 1988 Quarterly Report, the Committee reported

the purchase of the newspaper advertisements as independent

expenditures. The respondents continue to assert that the

expenditures made by the Committee were made totally independently

of the Gephardt for President Committee. According to the

respondents, there was limited contact between staff members of

the Jenkins and Gephardt Committees and between Messrs. Jenkins

and Gephardt and that no specific conversation relating to the

expenditures ever occurred. The respondents state that on two

occasions, Congressmen Jenkins and Gephardt appeared together at

public events in Georgia. Respondents also state that one year

prior to the expenditures, the Congressmen attended a reception

before a speech Mr. Gephardt delivered to the Dekalb County

Democratic Party. Respondents indicate that the two Congressmen

attended the Jefferson-Jackson Day Dinner in Georgia on

'.4 ....~ -
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February 26, 1988.

Respondents submitted an affidavit from Congressman Jenkins

which states:

At no time during these joint appearances, or anytime, did I discuss with Mr. Gephardt my Committee
making independent expenditures related to the Georgiaprimary or Congressman Gephardtss presidential campaignor specifically the proposal to place advertisements in
Georgia newspapers.

I did not consult with Mr. Gephardt, the Gephardt forPresident Committee ('Gephardt Committee'), or any agentof the Gephardt Committee, about the newspaper
advertisements or any proposal to make expenditures toadvocate the nomination of Mr. Gephardt.

I did not commnicate directly or indirectly withMr. Gephardt or the Gephardt Committee, about itsactivities, strategies or need as they related to
newspeper advertisements.

According to respondents, prior to the February 1988 event,

Congressman Jenkins' staff spoke with the Gephardt Committee's
oD scheduling staff in Washington, D.C. to organize the details of

Congressman Gephardt's appearance. Respondents state that these

conversations focused specifically on scheduling arrangements.

Additionally, respondents indicate that the conversations touched

on, "in the course of casual conversation, what subsequent

campaign appearances Mr. Gephardt might have tentatively scheduled

in the state and general national 'campaign strategy.'"

Respondents state that no one on Congressman Jenkins' staff

engaged in any conversation with the Gephardt Committee for the

purpose of discussing or gathering information to use in

connection with the newspaper advertisements.

Respondents submitted an affidavit from Samuel F. Smith who
served as administrative assistant to Congressman Jenkins during



1987 and 1988 and as campaign director for certain periods in 1987

and 19S8. Mr. Smith stated the following in his affidavits

I talked to the staff of the Gephardt for President
Committee ("Gephardt Comitteen) for the purpose of
arranging the details of Congressman Gephardt's trip to
Georgia on February 26, 1988.

These conversations dealt specifically with
Mr. Gephardt's schedule and other details related to his
attendance at the Jefferson-Jackson Dinner....

Z did not consult with the Gephardt Committee staff, or
any agent of the Gephardt Committee, about the newspaper
advertisements or any proposal to make expenditures to
advocate the nomination of Mr. Gephardt.

I did not communicate directly or indirectly with the
Gephardt Committee about Its activities, strategies or
needs as they related to the newspaper advertisements.

The Gephardt Comittee never suggested or requested that
the Jenkins Committee make an-expenditure to place
newspaper advertisements, or for any other purpose, in
support of the nomination of Mr. Gephardt.

a. Legal Framework

0 1. Principal Campaign Committees and Independent axpenditures

In fashioning the Federal Election Campaign Act and its

amendments, Congress made some fundamental distinctions between

political committees organized to support a specific candidate and

authorized by that candidate to do so ("authorized committees")

and all other types of political committees.

First, the Act provides a separate definition for an

"authorized committee." The term "authorized committee" means the

principal campaign committee or any other political committee

authorized by a candidate under Section 432(e)(1) of Title 2 to

receive contributions or make expenditures on behalf of such

candidate. 2 U.S.C. S 431(6). The Act states that no political
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committee which supports or has supported more than one candidate

may be designated as an authorized committee. 2 U.S.C.

S 432(e)(3). The term *support* does not include a contribution

by an authorized committee in amounts of $1,000 or less to an

authorized committee of any other candidate.1  2 U.s.c.

S 432(e)(3)(B). An "unauthorized comittee" is a political

committee which has not been authorized in writing by a candidate

to solicit or receive contributions or sake expenditures on behalf

of such candidate, or which has been disavowed pursuant to

11 C.P.. 5 100.3(a)(3). The Act requires each candidate for

Federal office to designate in writing a political committee to

serve as the principal campaign committee of the candidate within

15 days of becoming a candidate. 2 U.S.C. 5 432(e)(1). The Act

permits a candidate to designate other committees to serve as

authorized committees if designations are in writing and filed

with the principal campaign committee of such candidate. 2 U.S.C.

S 432(e)(1).

Second, the Act distinguishes between authorized and

unauthorized committees regarding the method of filing reports and

other documents. Authorized committees of a candidate must file

designations, statements, or reports of receipts or disbursements

made by the authorized committee of a candidate with the

1. These conditions allow a candidate for the office ofPresident to designate the national committee of such politicalparty as a principal campaign committee provided that thenational committee maintains separate books of account withrespect to its functions as a principal campaign committee andcandidates may designate a political committee establishedsolely for the purpose of joint fundraising by such candidates
as an authorized comittee.



candidate's principal campaign committee so that the principal

campaign committee can compile and file such designation,

statements, and reports as required by the Act. 2 U.S.C.

S 432(f). Designations, statements, and reports required for a

candidate or by an authorized committee of a candidate for the

House of Representatives, or Delegate or Resident Commissioner to

Congress, and by the principal campaign committee of such

candidate must be filed with the Clerk of the House of

Representatives, as custodian for the Commission. 2 U.S.C.

S 432(g). Designations, statements, and reports required to be

filed by a candidate for the office of Senate, and by the

principal campaign committee of such candidate must be filed with

the Secretary of the Senate, as custodian for the Commission. Id.

Unauthorized committees, however, are required to file statements

0 and reports directly with the Commission.

Third, the Act requires more expedited forwarding of

contributions to authorized committees than it does for

unauthorized committees. The Act requires that every person who

receives a contribution for an authorized political committee must

forward it to the treasurer within 10 days of receipt regardless

of the amount of the contribution. 2 U.S.C. S 432(b)(1). The Act

also requires that the name and address of the person making the

contribution and the date of receipt be sent to the authorized

committee within 10 days for contributions exceeding $S0.

2 U.S.C. S 432(b)(1). In the case of unauthorized committees,

however, every person who receives a contribution for $50 or less

must forward the contribution to the treasurer within 30 days of

1 . M ,&M



receipt. 2 U.S.C. S 432(b)(2). if the amount of the contribution

exceeds $S0, every person who receives such contribution must

forward the contribution and the name and address of the

contributor and the date of receipt to the treasurer within 10

days of receipt. Id.

Fourth, the Act also makes distinctions between authorized

and unauthorized committee regarding contribution limits and the

period of time upon which the limit Is based. In the case of

authorized committees, no person may make contributions to an

authorized committee with respect to any election which exceeds an

aggregate of $1,000. 2 U.S.C. S 441a(a)(l). Rowever, in the case

of unauthorized comittees, no person may make contributions to

such a committee in any calendar year which in the aggregate

exceed $5,000. Id.

Fifth, the Act also places different disclaimer requirements

on authorized and unauthorized committees. When an authorized

committee makes an expenditure for communications expressly

advocating the election of a candidate or solicits any

contribution through direct mail or general public political

advertising, the communication must clearly state that it is paid

for by the authorized political committee. 2 U.S.C. S 441d(a)(1).

When an unauthorized committee makes an expenditure for

communicating the election or defeat of a clearly identified

candidate or solicits any contribution through direct mail or

general public political advertising, the communication must

clearly state the name of the person who paid for the

communication and state whether or not the communication is
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authorized by any candidate or candidate's committee. 2 U.s.C.

1S 44ld(a)(2) and 441d(a)(3).

Sixth, the Act distinguishes between authorized and

unauthorized committees for reporting purposes. in an election

year, if a political committee is the principal campaign committee

of a candidate running for the souse of Representatives or for the

Senate, the treasurer must file a pro-election report no later

than 12 days preceding an election, a post-general report filed no

later than 30 days after the general election, and quarterly

reports which must be filed no later than the 15th day after the

last day of each calendar quarter. 2 U.S.C. S 434(a)(2). in a

non-election year# a principal campaign committee of a candidate

for the souse or Senate is required to file a Rid-Year Report and

a Year-End Report. A principal campaign committee must also

notify in writing the Clerk, the Secretary, or the Commission and

the Secretary of State, as appropriate of any contribution of

-$1,000 or more received by an authorized committee after the 20th

day, but no more than 48 hours before any election. 2 U.S.C.

S 434(6)(A).

An unauthorized political committee may select quarterly or

monthly reporting. If an unauthorized political committee selects

monthly reporting, it must file pre-election and post-election

reports in lieu of the November and December Monthly Reports in an

election year. In an election year, an unauthorized committee

which has selected quarterly reporting must file a report no later

than the 15th day after the last day of the quarter except that

for the quarter ending December 31, the report must be filed no
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later than January 31. Additionally, in an election year,

quarterly filers must file a pre-election report no later than the

12th day before an election in which the committee makes a

contribution or expenditure on behalf of the candidate and a

post-election report no later than the 30th day after the the

general election. In a non-election year, quarterly filers must

file a report covering January 1 through June 30 by July 31 and a

report covering July 1 through December 31 by January 31 of the

following calendar year. In addition, unauthorized committees are

r,. also required to report independent expenditures aggregating

$1,000 or sore that are made after the 20th day but more than 24

14D hours before 12:01 A.N of the day of the election within 24 hours.

11 C.F.R. § 104.4(b).

0Seventh, important distinctions also exist in the contents of

o reports filed by authorized and unauthorized committees. Both

must disclose the total amount of disbursements for the reporting

period and calendar year including: expenditures to meet candidate

or committee operating expenses; transfers to affiliated

committees; repayment of loans; contribution refunds; and other

offsets to contributions. Authorized committees must also

disclose transfers to other committees authorized by the same

candidate, repayment of loans made or guaranteed by the candidate,

and any other disbursements. Unauthorized committees, however,

must disclose contributions made to other political committees,

loans made by the reporting committee, independent

expenditures, expenditures made under section 441a(d), and any

other disbursements. 2 U.S.C. 5 434(b)(4). Thus, the Act does



not make any provision for the reporting of independent

expenditures by authorized committees.

sighthe the Act also makes distinctions on hay authorized

committees may expend its funds. The Act provides that an

authorized committee may spend its funds for certain types of

campaign materials that include references to other candidates

without the materials being considered contributions or

expenditures on behalf of the other candidate. There is no

similar exception for unauthorized committees. Additionally,

ao the Act makes distinctions as to how authorized and unauthorized

M committees, my use excess campaign funds. Unauthorized committees

may expend Its excess funds for for any lawful purpose consistent

with the Act and Commission regulations. See Advisory opinion

1991-21. However# in the case of authorized committees,

C) the Act specifically limits the use of funds received by a

candidate as contributions which art in excess of any amount

necessary to defray expenditures. The Act states that the funds

may be used to defray any ordinary and necessary expenses incurred

in connection with the duties of the officeholder. Additionally,

such funds may be contributed to an organization described in

section 170(c) of Title 26 or may be used for any other lawful

purpose. The term "any lawful purpose" excludes using the funds

for personal use except to defray any ordinary and necessary

expenses incurred in connection with the duties of an

officeholder. 2 U.s.c. 5 439a.

As this review demonstrates, Congress has accorded authorized

committees special status, privileges, and restrictions and
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materially distinguished then from unauthorized committees. The

crucial distinction Is In the very definition of an authorized

committee as one that (1) is designated by a candidate and (2)

does not support more than one candidate. 2 U.s.c. 55 431(6) and

432(o)(3). Support does not include contributions of $1,000 or

less to another authorized committee. Thus, a committee that has

been designated as an authorized committee cannot sake

contributions in excess of $1,000 to other authorized committees

or make independent expenditures in any amount and still retain

Its status as an authorized committee.

Counsel asserts that the expenditures made by the Jenkins

'C) Committee were made totally independently of the Gephardt

campaign. Counsel argues that because the expenditures were

independent expenditures, there was no limit on the amount the

0 Jenkins Committee was permitted to expend for these

advertisements.

The General Counsel recognizes that the Supreme Court has

found limits on independent expenditures to be unconstitutional.

See Buckley v. Valeo, 424 U.S. 1 (1976) and FCC v. NCPAC, 470 U.S.

480 (1985). Although the language in these opinions may seem

broad enough to include independent expenditures by authorized

comittees, neither case involved factual circumstances where an

authorized committee had claimed to have made independent

expenditures. Thus, the General Counsel does not find those

decisions to be controlling in this matter. As noted, the

circumstances in this matter are not simply whether a person or

committee in general can make independent expenditures but whether
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authorized committees can make independent expenditures or

contributions in excess of $1,000 and still retain its status as

an authorized committee. In the General Counsel's view, Congress

had clearly precluded authorized committees from *supporting'

other candidates in such a manner. Therefore, even if the

payments by the Jenkins Committee for the March 4, 1988

advertisements are treated as independent expenditures, the

Jenkins Committee would be viewed as having supported more than

one candidate In violation of the Act.

o) On this basis, there is probable cause to believe that the

C3 3d Jenkins for Congress Committee and Hollis Lathes, as treasurer,

violated 2 U.S.C. 1 432(e)(3).

2. In-Kind Contributions

The General Counsel continues to view the facts as showing

that the advertisements placed in the Georgia newspapers were made

in concert with the Gephardt campaign. Congressmen Jenkins and

Gephardt were both members of the House and the sane political

party, in addition to being on the same committee, the House Ways

and Means Committee. A series of events and actions occurred in

the weeks preceding the Georgia Presidential Primary which negates

the Jenkins Committee's assertion that the expenditures were

independent. Staff of the two committees discussed scheduling,

key contact individuals, and campaign strategy regarding the

February 26, 1988 joint appearance in Georgia. On February 26,

1988, the Congressmen appeared together at the Jefferson-Jackson

dinner, a fundraiser for Richard Gephardt, and at a Joint press

conference during which Congressman Jenkins endorsed Richard

4~
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Gephardt for President.2 Less than a week later and four days

before the March 8, 1988 Georgia Presidential Primary, the Jenkins

Committee placed newspaper advertisements wholeheartedly

supporting Richard Gephardt for President in 31 Georgia

newspapers.

These contacts preclude any conclusion that the

advertisements were made *totally independently" of the Gephardt

campaign. Instead, these advertisements were coordinated

expenditures and, thus, In-kind contributions. This Office notes

that the fact that there may have been no specific or explicit

discussion of the particular advertisements at issue is not

controlling. The facts adequately show that the Jenkins Committee

had knowledge of the campaign plans and strategy of the Gephardt

campaign even if only limited to Georgia or to the February 26

appearances and press conferences including the endorsement and

that the arrangement or coordination occurred prior to the

placement of the advertisements in the 31 Georgia newspapers. 3

2. The March monthly report for the Gephardt for President
Committee disclosed that several contributions were received by
the Committee on February 26, 1988, the date of the
Jefferson-Jackson Dinner.

3. Counsel cites 11 C.F.R. 5 109.l(a)(4)(i)(A) and asserts
that a presumption of nonindependence arises only if, with a
view toward having an expenditure made, the expenditure is based
on information about the candidate's plans, projects, or needs
and the candidate, his committee, or agent provides such
information. This Office notes that according to 11 C.F.R.
S 109.1(a)(4)(i), the term "made with the cooperation or withthe prior consent of, or in consultation with, or at the request
or suggestion of, a candidate or any agent or authorized
committee" means many arrangement, coordination, or direction by
the candidate or his or her agent prior to the publication,
distribution, display, or broadcast of the communication."
Therefore, we note that arrangement, coordination, and direction
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Thus, the General Counsel still views these expenditures as

constituting in-kind contributions to the Gephardt campaign in

violation of 2 U.s.c. 1 432(e)(3).

It therefore also follovs that the disclaimer should have

stated that the advertisement was authorized by the Gephardt for

President committee. Because the disclaimer stated *paid for by

the Jenkins for Congress Committee, and Is not authorized by any

candidate,' it violates 2 U.S.C. I 441d(a).

C. Coacluion

Therefore, the General Counsel recommends that the Commission

find probable cause to believe that the Ed Jenkins for Congress

Co-Mttee ad No~lis , Lths, as treasurer, violated 2 U.S.C.

IS 432(e)(3) and 441d(a).

ziz. GENUItAL, COmlEL'P u 30 ?OS

1. Find probable cause to believe that the Ed Jenkins for
Congress Committee and Hollis Lathes, as treasurer,
violated 2 U.S.C. I 432(e)(3) and 441d(a)

Date( [ e 0

(Footnote 3 continued from previous page)
by the candidate or his or her agent Is not limited to those
circumstances identified by counsel and listed in 11 C.I..
$ 109.l(a)(4)(i)(A) but can be accomplished by additional means.
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3W3 To us aWl - 3 c&W

The General Counsel has revised his first General Counsel

brief and ulnitted another. His original conclusion, that

Committee did not make truly Oindependent" expenditures,

remains unshaken. He also presents a new argument,

effectively ooting any conflict over evidence, that

authorized omeittees may not am a matter of lay make

independent expenditures. These arguments fail the test of

both precedent and logic. The Comittee addresses each below

in the same order as they appear in the Counsel's brief.

Iie"

I.

p
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Y~mGiu~~l ouse'sContention =hat iAMMhIsed =noitee
Mw Not Mak &&Mwv&AMdet Kxedtue CanntSt Unr

The General Counsel claims that authorized committees may

not make independent expenditures because* as highly

restricted vehicles for political commication, their

*privileges* do not include the right to make such

expenditures. He builds this case out of spare material,

utilisig tenuous inferences from unrelated statutory

provisios. Of particular note in a mattor involvig

indpenen exenitures, the General e lm lesth

eum~ttwt10ioa standardsfti articulate.d. b the coax ~to

w _ic -determine ubm Gover-men- ay r..tziwt t type of

For several pages the General Counsel notes that the

regulations distinguish for a variety of p betveen

authorized and unauthorized committees. See G.C. Brief at

5-11. This is true, but it does not contribute meaningfully

to the resolution of central issue in t matter. The

distinction between authorized and unauthorized committeess,

for reporting, accounting, and other purposes, has nothing to

do vith the right of these committees to make independent

expenditures.

For example, the General Counsel notes that the

contribution limits are different for authorized and

A-2



unauthorized committees. Sm G.C. Jrief at a. How this

difference in the treatment ot contributions relates to the

authority to make depenent expenditures is left unstated.

A clear statement would not help. The problem with this line

of argment is its neglect of the critical difference,

ephasised by the Supm Coaurt, between nlUna and

aamm nai . hmd~I v. ValeO, 424 U.S. 1 (1976). There,

the Court stated:

o o00.s With

ex~posue. faowr ~$a restressr ah
Umt st xp Um mnmtsso ato an o

.u l t iose ntm a

nicatia . . . 'mc yV. Valec
at 20.

the act expenditure limits-
tion pose far rae rsrins an the
freedom on speech and association than do
its contribution limitaons'0 Sulakja y.L
1a~gg at 45.

The approaches used by Congress in structuring contribution

limits have no bearing on the larger constitutional questions

surrounding independent expenditures, in particular.'

I it is similarly unclear bow the different reporting, accounting#

disclalmer, and other requiricmmis are appropriately cited in support of
the General Counsel's position. The Counsel' seal in developing this
argionat also leads him (though it hardly matters) to contrive differences
where they bearly exist. IbG G...Jie at 11 where there appears
discussion of a purportedly significant difference in the lawful
disposition that authorized and unauthorized com ittees may make of surplus
funds.

-m -3.-.-.3-



The distinction the General Counsel ignores -- between

ontribmtione and expenditre -- haunts the other principal

arg ent presnted in his nev Brief. He argue that a

political conitte can only qualify an *authoried" if it

spport only one c idate. 0Support, he notes, is defined

by regulation as no wrt than $1,000 in m Llmiom to

another candidate in any election. 11 C.F.. S 102.13(c)(2).

Wis answers his 'gfMnt, inasmuch as the asuport- to which.

authorised -omitO--- e liitAd o=sist of m-ulMIm-

no aetion is nbft of ePeiture which by I" ar

qereerislly dut"Vt in 01S WtS e d ubc@ to a sharply
different oossUItItstis analysis.

Te controlling constitutional poeodent distinguishing

blt-ewee oontribution and wipendituae also establishes the

C) test for der ing the permissibility of Goverxint

infringement on political speech. The General Counsel also

ignores this dimension of the law. Restrictions on political

spending may vithstand constitutional scrutiny only if they

serve a compelling state interest and are narrowly drawn to

achieve that purpose. Buckley v. Valec at 25. Moreover, the

Court has limited the compelling interest which may be

asserted to the prevention of actual or apparent corruption.2

2 Thus, for example, an attempt by Congrass or the FaC to redress

resource imbalances between the wealthy and the loss so is impermissble.

-4-
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lMin X. io.. l .e ive litical

/_ J , 470 U.S. 460, at 494-497 (19 5); m 3.

Citzes aaift Rnut Conrol I. City of Berkeley, 454 U's.

290, at 296-297 (1981). Only by this stringent standard could

Congress conclude that it possesses the constitutional

authority to limit iR et expenditures by AIM group or

person, incluing au ied coitte.

furs is little gwand for AsMin that a successful

argninit In tam of a restriction an authorized titees

oomld be ei or vauM be mstained upon review by the Court.

3,, d" 00I19 mopgt that a volu=nary association A

m~st~ug he andiacyof an individual is sinsbo

aomtittionally disfavored. While the General Counsel

u that nr clearly' intended this result,

0 L.L. .3KJ3 at 13, he has built his case by all means other

than direct citation to the statute of legislative history.

yet, no regulatory agency can responsibly infer, so

_ intuit, presume or, in sme similar way, guaIa, that Congress

intended to limit speech by a voluntary political association

in apparent violation of constitutional guarantees.

If Congress set out to do so, it would have to base its

action on the only relevant i.S., compelling, interest -- the

potential for *corruption." This would be no small

achievement. Protecting speech by one candidate for the

u -ml-



benef it of another viii W unleash speech with the

poential to corrupt, in fact or in aTpari. Ths type of

speech Is not inherently corrupting -- certainly not within

the meaning of the law as it now stands.

There is the additional factor, noted in sworn

affidavits, that Mr. Jenkins considered his support of

Kr. Gepheit to be beneficial to his own campaign as well.

The stat- recqgises that a campaign say seek support frM

allying itself with a and it has made allmOnoe foe tlm

aM Method by uhic this is done, 2 U.S.C. 5 43(S) (a) (XI).

5 --- --s--i uem~txnres in favor of 1 'at ...eet.,

in or. Jenkins' s u e another su method and

I-aherm does the statute appear to prohibit it.

The Counsel's position also produces the anmalous

position that an authorized committee can make a contribution,

i' but not independent expenditures, of $1,000 on behalf of a

favored candidate in any election. And, in fact, such a

committee may make exempt expenditures under S 431(8) (8) (xi)

without limitation for the benefit of another candidate -- bUt

not a penny of independent expenditures. Then, too, an

authorized committee may wish to criticize or "attack" another

candidate, seeking his defeat, and the victim obviously will

not Oconsent" to or Ocoordinatew the effort. This necessarily



independent expenditure will be disallowed by the General

Coum its position.

The Congress has always assumed that except in extreme

circumstances it should not seek to resolve the constitutional

issue raised by its decisions, rather than leaving these to

the resolution of the federal judiciary. This agency's

respoibility Is different, as it has on occasion reo gnised.

"he eMral Counsl8 brief simply lacks a thoroughgoing

o oomslration of the constitutional issues raise by the

pesiten tbat he takes: that an entoi beyt of wimatery

pOLt~oal akoii n own asaubis omte sK

c dnIn "als as well as on the facs of

this case, from making independent epnitures.

C)
Dh a=Ms Do Not JIMw Coination Which Would Defeat The

J~mkin Ooitt"I' Claim to Xneedne

The General Counsel builds his case on the facts against

indeendnceby pointing to the following relationships or

contacts:

1. The concurrent service of Mr. Jenkins and

Mr. Gephardt in the Congress and particularly on the Ways and

Means Comitte.

2..i,
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2. Mr. Jenkins' appearance a year before the

expenditures in Georgia at a fundraising event with

Mr. G hardt.

3. Mr. Gephardt's appearance with Mr. Jenkins at an

event in Georgia, four days before the expenditures were made,

at which Mr. Jenkins endorsed ardt for President.

These relationships appear in the General Counsel's view

to oveIhelm in probative significance the specific denials by

affidavit presented by masgndlents. This enaluation Of the

evAidee is mat consistent vith either the s iona's,

res_-_e- of other, oosnidmeby am're ci nt ia-en t

expumiltwo cesies, or the brief experience of the Spr

Court in factual analyses bearing on the existence of

*iip~odnce.*

The concurrent service of Gephardt and Jenkins in the

Nouse of Representatives proves nothing. It is no more

significant than, for example, a trade association'es

relationship to a Member of Congress over a the course of a

congressional term when, thereafter, the trade association PAC

makes independent expenditures for the Member'* benefit. Some

prior, unrelated association has never alone been invoked to

defeat a claim of independence. There is no evidence that in

the course of their concurrent service they sat side-by-side



on the House floor to map out a program of Jenkins independent

expenditures supporting G&q!bardtts Presidential candidacy.

As various Commissioners have noted on more than a few

occasions, contacts may provide the "pportunity" to

coordinate the making of independent expenditures, but the

existence of the opportunity does not suffice in making the

case. f MW 2766 (1990), Stawetnt of R of

Caimssioners Elliott, ALiken and Josephiak, at 2; m &l"

3069 (1991), 8 tat t of of ComLissioners

Elliott, Aikw and Jeelak. Mat t s is the pCesonce

ot evien that am* ooka ee a c - that the

por -tumIty e -V-M to accomplish the illegal purpose. The

General Counsel does not attempt vith any such shoving but

simply asserts a i service wich suggest the

Wopportunity* but does not establish the use.

The Commission regulations do not focus on opportunities

but rather on coordination or collaboration aroun_ the making

of sDecific ernenditures. The threshold definition of

"independent expenditureso means an O2enditure -- a specific

expenditure -- "not made with the cooperation or with the

prior consent of . . . any candidate. 11 C.F.R. S 109.1,

Subsection (b)(4), defining the character of prohibited

cooperation or consent, also focuses on the specific

expenditure:

-9-kmmmam



Any arreC ent, ooordination, or direction
by the candidate . . . prior to the
pu"blcation, distribution., display or

bro -A.es of ta.m m m
(emhasis aided).

None of the regulatory prohibitions are developed out of

a simple fact of prior or even concurrent association or

contact. These type of relationships are legally significant

in only two ways: first, where they suggest the need for

frthMr inquIAry to Wather there was conrete

a Wa-W...t O coordination; mced, were the association

Nomiet of som formal or peid relationship of a person

invevd In, bIu the - .. '- expenditure with the

A atarlsed i tte-- of the candidate. And, even in this

send case, only a rebttable pre-umtion* of coordination

is raised, inviting Respodents to show that as a matter of

o fact, no coordination occurred. 11 C.F.R. S 109.1(b) (4) (i).

Presumptive coordination is not present here. So the

inquiry returns to its starting point: yas there in the prior

association of Gephardt with Jenkins, or in any contacts they

made around the time of the expenditures, communications in

which information was exchanged "with a view toward having an

expenditure ade."

This has been flatly refuted by sworn testimony. There

is, moreover, in the General Counsel's brief and in the record

of the case no other evidence to undermine the credibility of

OemS -i0-

,~' ~
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these denials. There is nothing ambiguous in the denials;

nothing caitted in the affidavits which would give rise to

further suspicion. congressman Jenkins and his staff have

made clear that the independent expenditures were devised by.

them alone, and for reasons as much related to their, as to

Geh aIt'ts, political objectives.

The General Counsel, dismissing constitutional precedent,

particularly overlooks the significance of lZuaral Rlawjion

toeof the Presidential campaign on wbos behalf ineenet

expnitue wer subeetly made. fli Demoratic Party of

£inlfm, 5s7 7. Supp. 797 at 324-634 (1963). The plaintiffs

conceded that the case vas circumstantial, consisting largely

of opportunities f or the receipt by the independent

expenditure comittee of significant strategic information.

The three-judge district court below dismissed this shoving as
insufficient, and te upree Court affirmed.b

3 The court noted at 496 that (onj this record an exchane of
poitical favors ofains a hypothetical possibility and nothing re. =

-Aitwee were ~ l ae A a
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Perhaps most fundamentally, the lover court in ati&

UM bd weighed the plaintiffs' showing against the

statutory goals at stake. It invalidated the provision in

question, purportedly prohibiting independent e itures in

c ion with publicly financed Presidential campaigns, on

the grounds thatw:

[It) deters protected speech without potential
to ootrup and is largely unecessary to
prevent prot.cted speech onceivably capable of
creating the oppearane of oozrupticn.

~ Prtyof the Tht. Sae . kail~sra~wo

RU mJ~I m.L . at S39. Umreto we have

spehvitt potent-WI to oot - speech which is in

principle protected but wbich the General Counsel uld have

the Comission shut down. No one suggests that the concern

with independent expenditures is directed toward the possible

undue influence by one Member of Congress or candidate over

another. An appearance of corruption is hardly even possible

in these circumstances.

At most, the General Counsel's analysis night lead him to

the conclusion that the Commission should promulgate a

regulation addressing in greater detail the concerns with

authorized committees "supporting" more than one candidate.

Should the Commission choose to concern itself with the

support regulation, then it is certainly entitled to do so.

4,



But there is no cause here for finding that the Jenkins'

comitte culdnotmak inepeien exenitures or for that

matter, on the facts, did not. rhe General counsel's brief

does not apply the proper iav or reach an aproriate

conclusion.

For these reason, the case against Congressman Jenkins

should be dismissed.

esetfulIly submitted,

607 1w-%t-eAt- Street, W.V.
Suite So0
Washirgto, Dc 20005-2011
(202) 62-4600

Attorney for Ed Jenkins for
Congress Committee

hUM -13--13-
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1. BACKO011

On March 28, 1989, the Comission found reason to believe

that the ad Jenkins for Congress Committee (wComaittee") and

Hollis Lathen, as treasurer, violated 2 U.S.C. S 441a(a)(1)(A) by

making excessive in-kind contributions to the Gephardt for

President Committee and 2 U.S.C. S 441d(a) by failing to include

the appropriate disclaimer in the newspaper advertisements which

the Committee purchased. After investigating this matter, the

General Counsel prepared a brief recommending that the Commission

find probable cause to believe that the 3d Jenkins for Congress

Committee and Hollis Lathem, as treasurer, violated 2 U.S.C.

S 441a(a)(1)(A) and 441d(a). In their response brief, respondents

argue that the expenditures made for the newspaper advertisements

in question were independent expenditures and were not done in

coordination with or concert with the Gephardt Committee. Despite

respondents' contention that the expenditures were not coordinated

with the Gephardt Committee, this Office still believed that there

is evidence supporting a finding that the expenditures were made

in coordination or concert with the Gephardt Committee.

Nevertheless, respondent's brief also put into issue whether or

not the Jenkins Committee could make independent expenditures on



behalf of Richard Gephardt, another Federal candidate.

Respondents state that because the expenditures were independent

expenditures, there was no limit on the amount that the Committee

was permitted to expend for the purpose of purchasing the

advertisements in question. Given this response, this Office

noted that the issue whether one candidate can make independent

expenditures on behalf of another needed to be addressed.

Therefore, this Office prepared a supplementary brief

addressing this issue and recommending that the Commission find

probable cause to believe that the Committee and its treasurer

violated 2 U.S.C. S5 432(e)(3) and 441d(a). We received a

response to the supplementary brief on February 10, 1992. The

following is a discussion of the two issues involved in this

matter.

II. FACTUAL AND Lj1L ANALYSIS
D

A. Applicable Law

1. Excessive Contribution

YI The Federal Election Campaign Act of 1971, as amended ("the

Act"), provides that a person may make up to $1,000 in

contributions to any candidate for Federal office, or to his or

her authorized committee. 2 U.s.c. S 441a(a)(l)(A). Under the

Act, the term *person" includes a principal campaign committee

of a Federal candidate. 2 U.S.C. S 431(11). The Act further

states that no political committee which supports or has

supported more than one candidate nay be designated as an

authorized committee. 2 U.S.C. S 432(e)(3)(A). This provision,

however, defines support as not including a contribution of



$1,000 or less by an authorized committee to the authorized

committee of another candidate. 2 U.S.C. S 432(e)(3)(2). Thus,

this provision in conjunction with Section 441a(a)(1) permits an

authorized committee to contribute to other candidates for

Federal office, within the applicable limitations, in the same

manner as any other person.

Contribution is defined to include any gift, subscription,

loan, advance, or deposit of money or anything of value made by

any person for the purpose of influencing a Federal election.

2 U.s.C. I 431(8)(A)(i). Commission regulations explain that

*anything of value" includes all in-kind contributions.

11 C.r.a. S 100.7(a)(1)(ii)(A).

3xpenditures made by any person in cooperation,

consultation, or concert, with, or at the request or suggestion

of, a candidate or his authorized political committees, or their

agents, shall be considered to be a contribution to such

candidate. 2 U.S.C. 5 441a(a)(7)(B). Thus, the Act

distinguishes between payments that are made "totally

independently of the candidate and his campaign" and those that

are "prearranged or coordinated." Buckley v. Valeo, 424 U.S.

1, 47 (1976).

Commission regulations explain that expenditures will not

be considered independent if they are made through any

arrangement, coordination, or direction by the candidate or his

or her agent prior to the publication, distribution, display, or

broadcast of the communication. 11 C.F.R. S 109.1(b)(4)(i).

The regulations further provide examples of when an expenditure
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will be presumed to be coordinated. For example, an expenditure

will be presumed to be coordinated with the candidate when it is

based on information about the candidate's plans, projects or

needs provided to the expending person by the candidate, or by

the candidate's agents with a view toward having the expenditure

made. 11 C.F.R. I 109.1(b)(4)(i)(A). An expenditure will also

be presumed to be coordinated when it is made by or through any

person who is, or has been, an officer of an authorized

committee, or who is, or has been, receiving any form of

compensation or reimbursement from the candidate, the

candidate's committee or agent. 11 C.F.3. I 109.1(b)(4)(i)(5).

2. Disclaimer

The Act also requires that any expenditure for a

communication which expressly advocates the election or defeat

of a clearly identified candidate must state whether the

communication was paid for by the candidate, an authorized

political committee of a candidate, or agents of the candidate.

2 U.S.C. S 441d(a)(1) and (2). The term "clearly identified"

means that the name of the candidate involved appears, a

photograph or drawing of the candidate appears, or the identity

of the candidate is apparent by unambiguous reference.

2 U.S.C. 5 431(18). Moreover, if the communication is not

authorized by the candidate, an authorized committee, or agents

of the candidate, it must clearly state the name of the person

who paid for the communication and indicate that it was not

authorized by the candidate or the candidate's committee.

2 U.S.C. S 441d(a)(3).



3. Authorized Coumittees v. Unauthorized Committees

In fashioning the Federal Rlqction Campaign Act and its

amendments, Congress made some fundamental distinctions between

political committees organized to support a specific candidate

and authorized by that candidate to do so ('authorized

committees') and all other types of political committees.

First, the Act provides a separate definition for an

"authorized committee.' The term 'authorized comittee' means

the principal campaign committee or any other political

committee authorized by a candidate under Section 432(e)(1) of

Title 2 to receive contributions or make expenditures on behalf

of such candidate. 2 U.S.C. 5 431(6). As noted earlier, the

Act states that no political committee which supports or has

supported more than one candidate may be designated as an

authorized committee.1  2 U.S.C. 5 432(e)(3). The term

'support" does not include a contribution by an authorized

committee in amounts of $1,000 or less to an authorized

committee of any other candidate. 2 U.s.c. 5 432(e)(3)(9). An

"unauthorized committee" is a political committee which has not

been authorized in writing by a candidate to solicit or receive

contributions or make expenditures on behalf of such candidate,

or which has been disavowed pursuant to 11 C.F.R. 5 100.3(a)(3).

1. However, a candidate for the office of President may
designate the national committee of a political party as a
principal campaign committee provided that the national
committee maintains separate books of account with respect to
its functions as a principal campaign committee. A
candidate may also designate a political committee established
solely for the purpose of Joint fundraising by such candidate as Ian authorized committee.
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The Act requires each candidate for Federal office to designate

in writing a political comittee to serve as the principal

campaign committee of the candidate within 15 days of becoming a

candidate. 2 U.S.C. 5 432(e)(1). The Act permits a candidate

to designate other committees to serve as authorized committees

if designations are in writing and filed with the principal

campaign committee of such candidate. 2 U.S.C. S 432(e)(1).

Second, the Act distinguishes between authorized and

unauthorized committees regarding the method of filing reports

and other documents. Third, the Act requires more expedited

Nforwarding of contributions to authorized committees than it

Ndoes for unauthorized comittees. Fourth, the Act also makes

0 distinctions between authorized and unauthorized committees

regarding contribution limits and the period of time upon which

the limit is based. Fifth, the Act also places different
C)

disclaimer requirements on authorized and unauthorizedqT

committees. Sixth, the Act distinguishes between authorized and

unauthorized committees for reporting purposes. Seventh,

important distinctions also exist in the contents of reports

filed by authorized and unauthorized committees. A detailed

discussion of the above-noted distinctions appear in the General

Counsel's Supplementary Brief, dated January 21, 1992, and are

incorporated here by reference.

As this review demonstrates, Congress has accorded

authorized committees special status, privileges, and

restrictions and materially distinguished them from unauthorized

committees.
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a. Facts

On June 3, 1987, the Jenkins Committee made a $1,000

contribution to the Gephardt for President Committee for the

primary election. The Committee later made expenditures totaling

$12,312.52 for advertisements vhich supported Richard Gephardt for

President. These advertisements appeared In thirty-one (31)

Georgia newspapers on March 4,, 1988,, four days prior to the

Georgia Presidential Primary. The Committee reported the purchase

of the newspaper advertisements as independent expenditures In its.

1988 April Quarterly Report to the Commission.

N The advertisements consisted of a letter on a facsimile of

'Jenkins for Congress" stationery from Congressman Jenkins to his

constituents which explained that he was supporting Richard

Gephardt for President because he had served with Mr. Gephardt for

eleven years on the House Ways and Means Committee and had

witnessed the "depth of his commitment to America."

Congressman Jenkins further stated in the letter that he had

"always found him [Richard Gephardt) to be very attentive to se as

a Georgian and the needs of our state" and that he "wholeheartedly

endorseldj (Richard Gephardt) him for President of the

United States." The advertisements included photographs of

Congressmen Jenkins and Gephardt. The disclaimer that appeared in

the advertisements stated "(tIhis ad is paid for by the Jenkins

for Congress Committee, and is not authorized by any candidate."

Respondents acknowledged that prior to placing the

advertisements in 31 Georgia newspapers, there were discussions

between the staffs of the Jenkins and Gephardt CommitteesI



regarding a joint appearance in Georgia, including scheduling, key

contact individuals, and campaign strategy. According to

respondents, prior to the February 1988 event, Congressman

Jenkins' staff spoke with the Gephardt Committee's scheduling

staff in Washington, D.C. to organize the details of Congressman

Gephardt's appearance. Respondents state that these conversations

focused on (1) scheduling arrangements, (2) what subsequent

campaign appearances 1r. Gephardt might have tentatively scheduled

in the state, (3) general national campaign strategy regarding

Super Tuesday, and (4) what key Democratic and local public

leaders Mr. Gephardt should meet. Respondents state that no one

on Congressman Jenkins' staff engaged in any conversation with the

Gephardt Committee for the purpose of discussing or gathering

information to use in connection with the newspaper advertisements

and that Congressmen Jenkins and Gephardt never discussed the

expenditures.

The respondents state that on two occasions,

Congressmen Jenkins and Gephardt appeared together at public

events in Georgia. According to respondents, one year prior to

the expenditures, the Congressmen attended a reception before a

speech Mr. Gephardt delivered to the Dekalb County Democratic

Party. Respondents indicate that the two Congressmen also

attended the Jefferson-Jackson Day Dinner in Georgia on

February 26, 1988, the same day that Congressmen Jenkins and

Gephardt appeared at a joint press conference during which *1

Congressman Jenkins endorsed Richard Gephardt for President and on

the same day that the Jenkins Committee purchased advertisements
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wholeheartedly supporting Richard Gephardt for President in 31

Georgia newspapers.

Respondents submitted an affidavit from Congressman Jenkins

which stated that he did not discuss with Mr. Gephardt the Jenkins

Committees making expenditures on behalf of the Gephardt

Committee and that he did not consult with Mr. Gephardt, the

Gephardt for President Committee, or any agent of the Gephardt

Comittee regarding the newspaper advertisements.

Congressman Jenkins avers that he did not communicate directly or

indirectly with Mr. Gephardt or the Gephardt Committee about its

activities, strategies, or needs as they related to newspaper

advertisements, Congressman Jenkins also states that the Gephardt

Committee, never suggested or requested that the Jenkins Committee

make any expenditure to place newspaper advertisements, or for any

other purpose, in support of Richard Gephardt. His affidavit

stated the following:

At no time during these joint appearances, or any
time, did I discuss with Mr. Gephardt my Committee
making independent expenditures related to the
Georgia primary or Congressman Gephardtfs
presidential campaign or specifically the proposal
to place advertisements in Georgia newspapers.

I did not consult with Mr. Gephardt, the Gephardt
for President Committee ("Gephardt Committee"), or
any agent of the Gephardt Committee, about the
newspaper advertisements or any proposal to make
expenditures to advocate the nomination of
Mr. Gephardt.

I did not communicate directly or indirectly with
Mr. Gephardt or the Gephardt Committee, about its
activities, strategies or need as they related to
newspaper advertisements.
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The respondents also submitted an affidavit from

Mr. Samuel P. Smith who served as administrative assistant to

Congressman Jenkins during 1987 and 1988 and as campaign director

for certain periods in 1967 and 1988. Mr. Smith states that he

talked to the staff of the Gephardt for President Committee for

the purpose of arranging the details of Congressman Gephardt's

trip to Georgia on February 26, 1988 and that these conversations

dealt specifically with Mr. Gephardtfs schedule and other details

related to his attendance at the Jefferson-Jackson Day Dinner held

on February 26, 1988. Mr. Smith also avers that he did not

consult with the Gephardt Committee staff or any agent of the

Gepbardt Conmitte* about the newspaper advertisements or any

proposal to sake expenditures to advocate the nomination of

Mr. Gephardt. Like Congressman Jenkins, fr. Smith states that he

did not communicate directly or indirectly with the Gephardt

Committee about its activities, strategies, or needs as they

related to the newspaper advertisements. Mr. Smith stated the

following in his affidavit:

I talked to the staff of the Gephardt for President
Committee ("Gephardt Committee") for the purpose of
arranging the details of Congressman Gephardt's
trip to Georgia on February 26, 1988.

These conversations dealt specifically with
Mr. Gephardt's schedule and other details related
to his attendance at the Jefferson-Jackson
Dinner ....

I did not consult with the Gephardt Committee
staff, or any agent of the Gephardt Comnittee,
about the newspaper advertisements or any proposal
to make expenditures to advocate the nomination of
Mr. Gephardt.

I did not communicate directly or indirectly with
the Gephardt Committee about its activities,
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strategies or needs as they related to the
newspaper advertisements.

The Gephardt Committee never suggested or requested
that the Jenkins committee make an expenditure to
place newspaper advertisements, or for any other
other purpose, in support of the nomination of
Mr. Gephardt.

Respondents continue to assert that the expenditures made

by the Committee were made independently of the Gephardt for

President Committee. According to the respondents, there was

limited contact between staff members of the Jenkins and

Gephardt Committees and between Messrs. Jenkins and Gephardt

and that no specific conversation relating to the

expenditures occurred.

a. Analysis A

1. Coordination

Despite respondents' contention that there was no

coordination or cooperation between the Committees or the

Congressmen in regard to the newspaper advertisements which the

Jenkins Committee purchased, this Office concludes that the facts

do not support this conclusion. Congressmen Jenkins and Gephardt

were both members of the House and the same political party, in

addition to being on the same committee, the House Ways and means

Committee, for eleven years. A series of events and actions

occurred in the weeks preceding the Georgia Presidential Primary

which negates the Jenkins Committee's assertion that the

expenditures for the newspaper advertisements were independent.

Staff of the two committees discussed scheduling, key contact

individuals, and campaign strategy regarding the February 26, 1988
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joint appearance In Georgia. On February 26, 1988, the

Congressman appeared together at the Jefferson-Jackson Dinner, a

fundraiser for Richard Gephardto and at a joint press conference

during which Congressman Jenkins endorsed Richard Gephardt for

President.2 on this esme day as the Jefferson-Jackson Dinner and

the press conference, the Jenkins Committee purchased

advertisements wholeheartedly supporting Richard Gephardt in 31

Georgia newspapers. Less than a week later and four days before

the March 8, 198 Georgia Presidential Primary, the Jenkins

Committee newspaper advertisements wholeheartedly supporting

Richard Gephardt for President appeared in 31 Georgia newspapers.,

This Office continues to view these facts as showing that the'

advertisements placed In the, Georgia newspapers were made In4

cooperation or concert with the Gephardt Committee. This Office

finds the denial of cooperation or coordination inadequate because

the respondents do not deny that there were discussions of

strategy in general. we do not agree with respondents that there

had to be coordination regarding the specific expenditures.

The contacts preclude any conclusion that the advertisements

were made "totally independently" of the Gephardt campaign. In

our view, the placing of the advertisements on the same day as the

press conference and Representative Gephardtts appearance in

Georgia demonstrate that the advertisements were placed in concert

with the Gephardt campaign, notwithstanding the absence of any

2. The March monthly report for the Gephardt for President
Committee disclosed that several contributions were received by
the Committee on February 26, 1988, the date of the
Jefferson-Jackson Dinner.
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specific communication between the Jenkins and Gephardt Committees

regarding these specific advertisements. The advertisements which

the Jenkins Committee placed in the 31 Georgia newspapers appears

to be no more than a republication of Congressman Jenkins'

endorsement of Richard Gephardt for President made at the joint

press conference. This Office notes that the fact that there may

have been no specific or explicit discussion of the particular

advertisements at issue is not controlling. The facts adequately

show that the Jenkins Committee had knowledge of the Gephardt

Committee's plans and schedule in Georgia and the campaign

rstrategy of the Gephardt campaign in regard to Georgia.

PRespondents' counsel cites 11 C.F.R. 10.l(a)(4)(1)(A) and

C asserts that a presumption of nonindependence arises only if, with

a view toward having an expenditure made, the expenditure is based

on information about the candidate's plans, projects, or needs and
O the candidate, his committee, or agent provides such information.

However, this Office notes that according to 11 C.F.R.

5 109.1(a)(4)(i), the term "made with the cooperation or with the

prior consent of, or in consultation with, or at the request or

suggestion of, a candidate or any agent or authorized committee'

means "any arrangement, coordination, or direction by the

candidate or his or her agent prior to the publication,

distribution, display, or broadcast of the communication."

Therefore, we note that arrangement, coordination, and direction

by the candidate or his or her agent is not limited to those

circumstances identified by counsel and listed in 11 C.F.R.

5 109.1(a)(4)(i)(A) but can be accomplished by additional means.



Therefore, as we noted earlier, the Act and regulations do not

require that the parties specifically discuss the expenditures in

question if they have discussed strategy in general or if the

expenditures are made in concert vith or cooperation with the

other campaign. in this case, we do not believe that the

advertisements can be separated from the joint press conference

where Congressman Jenkins announced his support for

Congressman Gephardt.

This situation can be compared with the situation before the

Cmmission in Advisory opinion 1983-12. in this Advisory Opinion,

UCPAC proposed a *Constituent Congratulations Programs that would

show film footage of Incumbent U.S. Senators of MCPAC's choosing.

The issue before the Commission was whether to the extent that

coordination or consultation occurred with the subject Senators,

the payments for the proposed messages were in-kind contributions

to the featured candidate. The Commission decided that if

information or film footage was provided by the candidate, the

payments for the film footage were in-kind contributions. if,

however, the information or materials were obtained from archives

or television stations without cooperation or consultation with

the candidate, the Commission decided that the payments for the

film footage would not be in-kind contributions.

In the case of Congressman Jenkins and Gephardt, the contacts

between the committees were greater in number and degree than the

contacts between NCPAC and the candidates or their committees.

The Jenkins and Gephardt Committees cooperated with and consulted

each other regarding scheduling, key contact individuals and
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general national campaign strategy regarding Super Tuesday. Thus,

the cooperation and coordination between the Jenkins and Gephardt

Committees leads to a conclusion similar to that made in NCAC

that the payments for the newspaper advertisements were in-kind

contributions.

Because the Gephardt Committee provided information regarding

scheduling, key contacts, and national campaign strategy to the

Jenkins Committee and because of the obvious linkage between the

press conference and the advertisements, the expenditures for the

newspapers advertisements by the Jenkins Committee were made in

cooperation with or concert with the Gephardt for President

Committee. Thus, the $12,312.52 in expenditures should be

considered in-kind contributions.

Based on the foregoing, this Office views these expenditures

as constituting in-kind contributions which exceed the Jenkins

Committee's $1,000 limit in violation of 2 U.S.C. 441a(a)(1)(A)

and as constituting support in excess of the $1,000 support limit

in violation of 2 U.S.C. 432(e)(3). It therefore also follows

that because the expenditures were coordinated with the Gephardt

Committee, the disclaimer should have stated that the

advertisement was authorized by the Gephardt for President

Committee. Because the disclaimer stated "[tihis ad is paid for

by the Jenkins for Congress Committee, and is not authorized by

any candidate," it violates 2 U.S.C. S 441d(a).



2. A Principal Capaign Comitteets Inability to Rake
Independent Kapenditures on Behalf of Other Federal
Candidates

Based on the circumstances noted earlier, this Office

concluded that the expenditures made by the Jenkins Committee for

newspaper advertisements were not independent expenditures.

However, this office notes that even if the expenditures were

independent, the Jenkins Cosmittee, as the authorized comittee of

Federal candidate 3dgar Jenkins, was not capable of making

independent expenditures on behalf of Richard Gephardt, another

Federal candidate.

Counsel for respondents asserts that authorised committees of

a Federal candidate are capable of making independent expenditures

on behalf of another Federal candidate. In asserting that the

expenditures were independent expenditures, argues that it is

unconstitutional to conclude that authorized comittees are

limited in the amount of independent expenditures which they can

make on behalf of other Federal candidates and that this Office is

ignoring the constitutionality issue. Counsel asserts that there

is constitutional precedent distinguishing between contributions

and expenditures. Counsel cites Buckley v. Valeo, 424 U.S.

1 (1976), and states that restrictions on political spending may

withstand constitutional scrutiny only if they serve a compelling

state interest and are narrowly drawn to achieve the purpose. Id.

at 25. Counsel argues that Congress would need a compelling

interest to override the First Amendment right of any group or

person, including authorized committees, to make independent

expenditures.
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This Office recognizes that the Supreme Court has found

limits on independent expenditures to be unconstitutional. See

Buckley v. Valeo, 424 U.S. 1 (1976), and ME v. NCPAC, 470 U.S.

480 (1985). Although the language in these opinions may seen

broad enough to include independent expenditures by authorized

committees, neither case involved factual circumstances where an

authorized committee had claimed to have made independent

expenditures. Thus, this Office does not find those decisions to

be controlling in this matter.

'N As noted earlier, the circumstances in this matter are not

W) simply whether a person or committee in general can make

N. Independent expenditures but whether an authorized comittee can

make independent expenditures or contributions in excess of $1f000

and still retain its status as an authorized committee. in our

view, Congress has clearly precluded authorized committees from

"supporting" other candidates in such a manner. Under the Act,

authorized committees have the clearly defined role of furthering

__ the election of a designated candidate and have been accorded

special treatment under the Act for this purpose. This role

serves two purposes: first, to ensure that the candidate's

campaign activities are disclosed through one centralized

committee; and second, to inform and assure contributors that

their contributions will be used to further the election of the

designated candidate.

The statute does recognize, through the exemption from the

term "support," a limited range of permissible activities on

behalf of other candidates. This limited range of activity for an
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authorized committee would be $1,000 in contributions to another

Federal candidate. Counsel for the respondents asserts that the

term "support" is limited to contributions not expenditures

because the definition of the term "support" is no more than

$1,000 in contributions. This Office notes that if the $1,000

exemption did not exist, an authorized committee could not make

any contributions or expenditures on behalf of another candidate

and still be an authorized committee. The exemption provided by

the "support' provision opens a narrow window only for

contributions up to $1,000.

Even if the Commission should conclude that the payments by

the Jenkins Committee for the Narch 4, 1988 advertisements should

be treated as independent expenditures, it should also conclude

that the Jenkins Committee supported more than one candidate and

as a result of this action, the Committee lost its status as an

authorized committee.

3. Conclusion

Based on the information exchanged and communications between

the Jenkins and Gephardt Committees regarding Richard Gephardt's

activities in Georgia, the Jenkins Committee was knowledgeable

about the Gephardt campaign in Georgia. In this particular

situation, the Gephardt Committee provided information to the

Jenkins Committee regarding the campaign schedule, campaign

appearances, and national campaign strategy for Super Tuesday,

information that was crucial to the timing of the newspaper

advertisements. This Office also notes that the newspaper

advertisements were placed in concert with Congressman Gephardt's



appearances in Georgia and especially the press conference at

which Congressman Gephardt and Jenkins appeared. Thus, we

continue to believe the weight of the evidence points toward

treating these payments as in-kind contributions.

111. DISCUssIOU Of CoWILATION AMD CIVIL 1MLTY



-20-

IV. aRUO1lIDfT! 8

1. Find probable cause to believe that the 3d Jenkins
Congress Committee and olls Lathem, as treasurer,
violated 2 U.s.C. I 441a(a)(1)(A).

2. Find probable cause to believe that the 3d Jenkins
Congress Committee and Hollis Lathes, as treasurer,
violated 2 U.S.C. 5 432(e)(3).

3. Find probable cause to believe that the 3d Jenkins
Congress Committee and Hollis Lathem, as treasurer,
violated 2 U.S.C. 5 441d(a).

4. Approve the attached conciliation agreement and
appropriate letters.

Attachment

1. Conciliation Agreement

Staff Assigned: Mary Taksar

General Counsel

for

for

for



MEMORANDUM

TO:

FROM:

DATE:

SUBJECT:

FEDERAL ELECTION COMMISSION
WASHINCTON. D C 2046)

LAWRENCE N. NOBLE
GENUSAL COUNSEL

NARjOR1t W. ENNON8 /DONNA ROACHO

COmIUSION KSCRETARY

JUNE 8 1992

NUR 2841 - GENERAL COUNSEL'S REPORT
DATED JUNE 2, 1992.

The above-'cptioned document was circlated to the

Commission on iMESDAY, JUNE 3, 1992 at 11:00 A.M.

Objection(s) have been received from the

Commissioner(s) as indicated by

Commissioner Aikens

Commissioner Elliott

Commissioner McDonald

Commissioner McGarry

Commissioner Potter

Commissioner Thomas

the name(s) checked below:

xxx

XX WMMWN

xxx

This matter will be placed on the seeting agenda

for TUESDAY, JUNE 9, 1992

Please notify us who will represent your Division before

the Commission on this matter.



BIrOR T88 rDERAL ELECTION COMMISSION

In the Matter of )
) MUR 2841

Rd Jenkins For Congress Committee )
and Hols Lathes, as treasurer )

CERTI FICATION

I, Marjorie W. ammons, recording secretary for the

Federal glection Commission executive session on June 9,

1992, do hereby certify that the Commission took the

following actions in MU 2841:

1. Decided a vote of 5-0 to find probable
cause to ie5ve that te 3d Jenkins for
Congress Committee and Hollis Lathes, as
treasurer, violated 2 U.S.C. I 441a(a)(1)(A).

C0 Commissioners Aikens, Elliott, McDonald,
Potter, and Thomas voted affirmatively for
the decision; Commissioner McGarry was
not present.

2. Decided by a vote of 5-0 to reconsider
the vote just taken in RUE 2841.

Commissioners Aikens, Elliott, McDonald,
Potter, and Thomas voted affirmatively
for reconsideration; Cosissioner McGarry
was not present.

(continued)



Federal Blection Commission Page 2
Certification for RUE 2841
June 9, 1992

3. Decided !a a vote of 4-1 to find probable
cause to believe that the Ed Jenkins for
Congress Committee and Hollis Lathem, as
treasurer, violated 2 U.S.C. I 441a(a)(1)(A).

Commissioners Aikens, Elliott, Potter, and
Thomas voted affirmatively for the decision;

CO Commissioner McDonald dissentedi Commissioner
ncGarry was not present.

4. Decided ta vote of 5-0 to find probable
cause to elieve that the Ed Jenkins for
Congress Committee and Hollis Lathes, as
treasurer, violated 2 U.S.C. S 432(e)(3).

0 Commissioners Aikens, Elliott, McDonald,
Potter, and Thomas voted affirmatively for
the decision; Commissioner McGarry was
not present.

5. Decided by -a vote of 5-0 to find probable
cause to believe that the Ed Jenkins
for Congress Committee and Hollis Lathes, as
treasurer, violated 2 U.S.C. 5 441d(a).

Commissioners Aikens, Elliott, McDonald,
Potter, and Thomas voted affirmatively
for the decision; Commissioner McGarry
was not present.

(continued)

~~kL -~ ~



Federal Election Comission
Certification for R 2841
June 9, 1992

6. Decided ft a vote of 5-0 to approve the
conciliation agreement ad appropriate
letters as recommended in the General
Counsel's report dated June 2, 1992,

Commissioners Alkens, Illiott, McDonald,
Potter. and !bomas voted affirmatively
for the decisions Commissiemer McGarry
was not present.

Attest:

cretary of the Commission

J .. ~

2 Date t

Page 3



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C VO463

July 10, 1992

Robert F. Bauer. Esq.
B. Holly Schadler, Esq.
Perkins Coie
607 Fourteeenth Street, N.W.
Washington, D.C. 20005-2011

RE: MUR 2841
Ed Jenkins for Congress Committee
and Hollis Lathem, as treasurer

Dear Mr. Bauer and Ms. Schadler:

On June 9, 1992, the Federal Election Commission found that

there is probable cause to believe that your clients, the

Ed Jenkins for Congress Committee and Hollis Lathem, as

treasurer, violated 2 U.S.C. SS 441a(a)(1)(A), 432(e)(3), and

441d(a), provisions of the Federal Election Campaign Act of

1971, as amended, in connection with expenditures made for
)newspaper advertisements.

r The Commission has a duty to attempt to correct such

violations for a period of 30 to 90 days by informal methods of

conference, conciliation, and persuasion, and by entering into a

conciliation agreement with a respondent. If we are unable to

reach an agreement during that period, the Commission may
institute a civil suit in United States District Court and seek
payment of a civil penalty.

Enclosed is a conciliation agreement that the Commission

has approved in settlement of this matter. If you agree with

the provisions of the enclosed agreement, please sign and return

it, along with the civil penalty, to the Commission within ten

days. I will then recommend that the Commission accept the

agreement. Please make your check for the civil penalty payable

to the Federal Election Commission.



Robert F. Bauer, Esq.
HUR 2841
Page 2

If you have any questions or suggestions for changes in the
enclosed conciliation agreement, or if you wish to arrange a
meeting in connection with a mutually satisfactory conciliation
agreement, please contact Mary Taksar, the attorney assigned to
this matter, at (202) 219-3400.

Sincery, /

awre n f.able
General Counsel

Enclosure
Conciliation Agreement

~.-
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607 Fouwrnm STmT, N.W. WAsw Tmn. D.C. 20005-2011 (202) 628-6600 C y
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December 8, 1992

Mar Taksar
Off c, of General Counsel
Federal Election Commission
999 3 Street, N.y. ) ?
Washington, D.C. 20463 rrl

Res 2841 - 3d Jenkins for Congress C=oitto z
and Rollin Lathes, as Treasurer

Dear Ns. Taksar: Q.

Enclosed you vill find the conciliation agreement, sign& *
on behalf of the Ed Jenkins for Congress Committee and Hollis
Lathes, as Treasurer, and a check in the amount of $5,500 in
full payment of the civil penalty in this matter.

As I told you, we intend to send a letter for inclusion
in the file stating our objection to the Commission's
conclusion in this matter. In an effort to conclude this
matter as quickly as possible however, I have sent the signed ,'
conciliation agreement under separate cover.

Very tr 4y you

c?
B. Holly Sca ri
Counsel to Respondents

Enclosure

BHS:mah

II15M3-001/D 922 .OI$ .-.j*

Tan. : 44-0277 Pcso W FC L (M2) 434-
A*oaa DELLIvun Los Avouus PorLAMI $Lam11 'Sp0oon
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PERJW6 C1E tooI ,
A LAW PtnafrumN INCLUOM. Pmounaa." Choiawaam

607 Fovum'm Suum-, N.W. •a mw=TOO. D.C. 20005-2011 (2)

December 15, 1992

Mary Taksar
Off ice of General Counsel

Federal Zlection Commission -

999 3 Street, MW..
Washington, D.C. 20463

Ae: 2641 - N1 Jenkins for Congress Committe"
and Rollie Latbem, as Treasurer

Dear Ms. Taksar:

Under separate cover, the Ed Jenkins for Congress
Committee (the "Cmttee) and Hollis Lathem, as Treasurer
("sponents W ) sent the signed conciliation agreement and
payment in this matter for the purpose of concluding the
matter as expeditiously as possible. Representative Jenkins
is leaving Congress at the end of this year and wanted all
outstanding issues related to the Committee resolved prior to
his departure. Moreover, the Committee has neither the
resources nor the inclination to initiate a court challenge
over the Commission's position. This resolution does not,
however, indicate the Committee's agreement with the legal
position the Commission took in this matter.

On behalf of the Committee, we object to the Commission's
legal reasoning and conclusions in this matter. There is no
precedent for the Commission's position that authorized
campaign committees are precluded from making independent
expenditures as a matter of law. Neither the statute, nor
Congress' intent suggests such a restriction on authorized
committee expenditures. And, as the Committee has stated in
earlier responses, there is little ground, if any, to assume
such a position would be sustained upon a court's review.

In setting forth its position, the General Counsel draws
distinctions between authorized and unauthorized committees
that are wholly irrelevant to the issue presented here. It
then proceeds to draw conclusions from these distinctions with
no apparent support and without any thoroughgoing review of
the constitutional issues raised by these conclusions.

Moreover, the facts in this case do not demonstrate
coordination which would have defeated the Committee's
independence in making the expenditures in this matter.

pqTun;. 44-W77 Pcso U, F sum,, (202) 434-1690 12.

Amcnoma oe "BmLt 0 Los AmUem a PonLmAD Surrs a S*om .5
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Concurrent sevieo on the Ways and Nsans Conittee and joint
appearances by Cores Gephart and Jenkins do not
constitute relationships that defeat i pene .
Nevertheless, the Comission finds, despite svorn testimony to
the contrary, that these facts indicate cooperation and
coordination. Again, we disagree.

i l y 
9

TB./ olly o:~lr
Counsel to Respondnts

3U:msh

-S -2--W2-
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of )SENSITIE

3d Jenkins for Congress Committee
and Hollis Lathem, as treasurer

Xa 2841

aA Ca3 Is 331aGBO

Attached is a conciliation agreement which has been signed

by B. Holly Schadler, counsel for the 3d Jenkins for Congress

Committee and Hollis Lathes, as treasurer. Respondents

submitted a check for five thousand and five hundred dollars

($S500) along with the signed conciliation agreement. The

attached conciliation agreement eontains no changes from the

agreement approved by the Commission on November 12, 1992.

1. Accept the attached conciliation agreement with the
3d Jenkins for Congress Committee and Hollis Lathem, as
treasurer.

2. Close the file.

3. Approve the appropriate letter.

Date / Law . Noble
General Counsel

Attachments:
1. Signed conciliation agreenent
2. Copy of civil penalty check

Staff Assigned: Mary L. Taksar I

-~':~
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i537033 TIM FlDERAL BLVCTIO CORMRSIzON

In the Matter of

ad Jenkins for Congress Committee
and Hollis Lathem, as treasurer.

) RUR 2841

CERTI FICATION

I. Marjorie W. 3mmons, Secretary of the rederalttiection

Commission, do hereby certify that on January 6, 1993, the

Commission decided by a vote of 6-0 to take the following

actions in RUR 2841s

1. Accept the conciliation greement with the ad
Jenkins for Congress Comttee amd N11i
Lathem, as treasurer, as recommeed In the
General Counsel's Report dated December 21,
1992.

2. Close the file.

3. Approve the appropriate letter, as
recommended in the General Counsels Report
dated December 21, 1992.

Commissioners Aikens, Elliott, McDonald, McGarry, Potter,

and Thomas voted affirmatively for the decision.

Attest:

Datea
Secr ary of the Commission

Received in the Secretariat: Non., Dec. 21, 1992
Circulated to the Commission: Tues., Dec. 22, 1992
Deadline for vote: Wed., Jan. 06, 1993

bj r

3:56 p.m.
11:00 a.m.
4:00 p.m.

A~



330R33 TIU FEDERAL ELECTION CONIlSIIO,

Zn the Netter of )

3d Jenkins for Congress Committee ) 2- qY

and nollie Lathes, as treasurer ) -

COC ILIATIOU M,.T

This matter was initiated by the Federal Election Commission'

("Commission"), pursuant to information ascertained in the normal

course of carrying out its supervisory responsibilities. The

Commission found probable cause to believe that the 3d Jenkins for

Go Congress Committee smd Hollis Lathem, as treasurer (ORespondentsO)

violated 2 uoi.C. S 442a(a)(l)(A), 432(e)(3) and 441d(a).
r..

NOW T3?OSE, the Comission and the Respondents, having

duly entered into conciliation pursuant to 2 U.S.C.

S 437g(a)(4)(A)(1), do hereby agree as follows:

C) I. The Commission has jurisdiction over the Respondents and

the subject matter of this proceeding.

II. Respondents have had a reasonable opportunity to

demonstrate that no action should be taken in this matter.

III. Respondents enter voluntarily into this agreement with the

4,.

Commission.

IV. The pertinent facts in this matter are as follows:

1. The Ed Jenkins for Congress Committee ("Jenkins

Committee") is the principal campaign committee of

Congressman Edgar Jenkins and a political committee within the

meaning of 2 u.s.c. S 431(4). The Gephardt for President

Committee was the principal campaign committee of

4~Av,



Congressman Richard Gephardt in the 1988 Presidential election and

a political committee within the meaning of 2 U.s.C. S 431(4).

2. Mollis Lathem is the treasurer of the ad Jenkins for

Congress Committee.

3. Pursuant to 2 U.S.C. I 441a(a)(1)(A), a person may

contribute up to $1,000 to any candidate for Federal office or to

his or her authorized committee. Under the Act, the term

"person" includes the principal campaign committee of a Federal

candidate. 2 U.S.C. 1 431(11).

4. Contribution is defined as any gift, subscription,

loan, advance, or deposit of money or anything of value made by

Nany person for the purpose of influencing a Federal election.

-. 2 U.s.C. I 431(8)(A)(i). Commission regulations explain that

"anything of value" includes all in-kind contributions. 11 C.F.R.

I 100.7(a)(1)(iii)(A).

S. Expenditures made by any person in cooperation,

consultation, or concert with, or at the request or suggestion of

a candidate or his or her authorized political committee or their

agent is considered a contribution to such candidate. 2 U.S.C.

§ 441a(a)(7)(B). Thus, the Act distinguishes between payments

that are made "totally independently of the candidate and his

campaign" and those that are "prearranged or coordinated."

Buckley v. Valeo, 424 U.S. 1, 47 (1976).

6. Any expenditure for a communication that expressly

advocates the election or defeat of a clearly identified candidate

must state whether or not the communication was paid for by the

candidate, an authorized political committee of the candidate, or

-Z 4



agents of the candidate. 2 U.s.C. s 441d(a)(1) and (2). The term
"clearly identified" means that the name of the candidate involved

appears, a photograph or drawing of the candidate appears, or the

identity of the candidate is apparent by unambiguous reference.

2 U.s.c. 1 431(18). Noreover, if the communication is not

authorized by a candidate, an authorized political committee, or

agents of the candidate, it must clearly state the name of the

person who paid for the communication and Indicate that it was not

authorized by the candidate or the candidates committee.

2 U.s.C. I 441d(a)(3). If a communication is paid for by other

persons but authorized by a candidate, an authorized political

committee of a candidate or its agents# the commnication must

clearly state that it was paid for by such other persons and

authorized by such authorized political committee. 2 U.s.C.

S 441d(a)(2).

7. No political committee which supports or has supported

more than one candidate may be designated as an authorized

committee. 2 U.S.C. 5 432(e)(3)(A). A candidate may designate a

political committee established solely for the purpose of joint

fundraising by such candidates as an authorized committee. As

used in Section 432(e)(3), the term "support" does not include a

contribution by an authorized committee in amounts of $1,000 or

less to an authorized committee of any other candidate. 2 U.s.C.

S 432(e)(3)(S).

S. During the 1987-1988 election cycle, the Jenkins

Committee spent $370,981 in operating expenditures in support of

Edgar Jenkins re-election to Congress while during the 1989-1990



election cycle, the Jenkins Committee spent $298,751 in operating
expenditures for such purposes. On June 3, 1987, the Jenkins

Committee made a $1,000 contribution to the Gephardt for President

Committee for the primary election. on February 26, 1988, the

Jenkins Committee disbursed $12,312.52 for newspaper
advertisements supporting the candidacy of Richard Gephardt for
the Democratic nomination for President. Thus, in the 1987-1988

election cycle, the Jenkins Committee supported more than one

candidate for Federal office.

9. Vurthermore, prior to Congressman Jenkins and Gephardt

attending the Jefferson-Jackson Day Dinner in Georgia on
February 26, 19f8, 'Congressman Jenkins' staff spoke with the
Gephardt Comitteeps scheduling staff in Washington, D.C. to

organize the details of Congresman Gephardt's appearance."

These conversations focused on *scheduling arrangements including:

details of Congressman Gephardt's arrival and departure, and a

discussion of key democratic and local leaders whom Mr. Gephardt

should meet.' The discussion also touched on 'in the course of
casual conversation, what subsequent campaign appearances

Mr. Gephardt might have tentatively scheduled in the state and

general national campaign strategy.*

In his affidavit, dated January 8, 1991, Samuel Smith,
administrative assistant to Congressman Jenkins during 1987 and

1988 and campaign director for certain periods in 1987 and 1988,

stated that he 'talked to the staff of the Gephardt for President

Committee ('Gephardt Committee') for the purpose of arranging the
details of Congressman Gphardt's trip to Georgia on February 26,

S 
-
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1908.' tt. Smith also stated that "(tlhese conversations dealt
specifically with mr. Gepbardt's 8oh*dule and other details
related to his attendance at the Jefferson-Jackson Day Dinner."

Mr. Smith stated that he *did not consult with the Gephardt
Committee staff, or any agent of the Gephardt Committee, about the
newspaper advertisements or any proposal to sake expenditures to
advocate the nomination of Mr. Gephardt" and "did not communicate

directly or indirectly with the Gephardt Coamittee about its

activities, strategies or needs as they related to the newspaper
a dver t iseronts." 

!
C14 In his affidavit, dated January 8, 1991,

Congressms Jenkins stated that *at no time during these joint
C) appearanees, or at any time, did I discuss with jar. Gephardt my

p ) Committee making independent expenditures related to the Georgia
primary or Congressman Gophardt's presidential campaign or

C) specifically the proposal to place advertisenents in GeorgiaqT
newspapers."

10. On February 26, 1988, Congressman Jenkins announced

rhis support of Congressman Gephardts presidential candidacy,

Congressman Jenkins and Gephardt appeared together at the annual

Jefferson-Jackson Day Dinner in Georgia. On this sane day,

February 26, 1988, the Jenkins Committee issued a press release

entitled "JENKINS ENDORSES GEPHARDT." The press release stated

that "Georgia's Ninth District Congressman ad Jenkins announced

today that he Is endorsing Missouri Democrat Richard (Dick)

Gephardt for President." Mr. Jenkins is then quoted as stating

that "Wss a 9rassroots worker and moderate Democrat, Dick and I



share many common values and goals. .[a a candidate for

President of the United States, he is the best." The press

release closes with Mr. Jenkins' statement that:

[tihe Gephardt Presidency will invest our resources
in the greatest hope we have. . . our pe*0lo • •
those who are beginning their careers, o who
are established in the workplace and those who have
retired. Dick Gophardt is a realist. Ne is a
motivator and a leader. I have always found him to
be very attentive to me as a Georgian and the needs
of our state. I trust him and wholeheartedly
endorse him for President of the United states.

11. Also, on February 26, 1968, nollis Lathem, treasurer

of the Jenkins Committee, sent a memorandum to selected daily

newspapers in Georgia requesting that an advertisement supporting

Richard Gephardt for President be placed in the March 4, 1958

issue of the 31 Georgia newspapers.

The advertisements consisted of a letter on a

facsimile of "Jenkins for Congress" stationery from
a

Congressman Jenkins to his constituents which explained that he

was supporting Richard Gephardt for President because he had

_ served with Mr. Gephardt for eleven years on the House Ways and

Means Committee and had witnessed the "depth of his commitment to

America." In this letter, Congressman Jenkins further stated that

he "wholeheartedly endorse[d] him [Richard Gephardt] for President

of the United States." The advertisements included photographs of

Congressmen Jenkins and Gephardt. The disclaimer appearing in the

advertisements stated 0[t~his ad is paid for by the Jenkins for

Congress Committee, and is not authorized by any candidate.*

12. The circumstances noted in the above paragraphs

indicate that the Jenkins and Gephardt staffs discussed



Congressman Gephardt's appearance in Georgia and

Congressman Jenkins endorsement of Richard Gophardt in Georgia

while Congressman Gephardt was present in the state. The

newspaper advertisements purchased by the Jenkins Committee were a

republication of Congressman Jenkins' endorsement of

Richard Gephardt for President. These advertisements placed by

the Jenkins Committee were made after discussions with the

Gephardt Committee about a joint appearance in Georgia.

Therefore, in the Commission's view, the payments for the

advertisements were not "totally independent' of the Gephardt

Committee but were in-kind contributions to the Gephardt for

President Committee. Therefore, the disclaimer should have stated

'(tihis ad Is paid for by the Jenkins for Congress Committee and

authorized by the Gephardt for President Committee.'

13. The Jenkins Committee has contended that the

advertisements were independent expenditures and that because the

expenditures were independent, "there was no limit on the amount

the Committee was permitted to expend for the purpose of

purchasing these advertisements." In its 1988 April Quarterly

Report, the Committee reported the $12,312.52 spent for the

newspaper advertisements as independent expenditures. Even so, in

the Comnission's view, the Act precludes a principal campaign

committee from making expenditures on behalf of another candidate,

thus supporting more than one Federal candidate, and still

remaining a principal campaign committee.

14. As noted earlier, prior to purchasing these newspaper

advertisements, the Jenkins Committee made a $1,000 contribution

o' IRIPRWAMqw



to the Gephardt Committee for the p.rimary election. Therefore,

the $12,312.52 spent for the advertisements constituted support

for the Gephardt for President Committee by an authorised

committee in excess of $1,000.

V. Respondents supported a candidate other than

Rd Jenkins in violation of 2 U.S.C. S 441a(a)(l)(A) and 2 U.S.C.

S 432(e)(3), and failed to provide adequate disclaimers in the

thirty-one (31) newspaper advertisements that it purchased in

violation of 2 U.S.C. S 441d(a).

V1. Respondents will pay a civil penalty to the Federal
t)

Election Commission in the amount of five thousand and five

r% hundred dollars ($S,500), pursuant to 2 U.S.C. S 437g(a)(5)(A).

C) V1I. The Commission, on request of anyone filing a

n) complaint under 2 U.S.C. S 437g(a)(1) concerning the matters at

10y issue herein or on its own notion, may review compliance with this

agreement. If the Commission believes that this agreement or any

requirement thereof has been violated, it may institute a civil

action for relief in the United States District Court for the

District of Columbia.

VIII. This agreement shall become effective as of the date

that all parties hereto have executed same and the Commission has

approved the entire agreement.

IX. Respondents shall have no more than thirty (30) days

from the date this agreement becomes effective to comply with and

implement the requirements contained in this agreement and to so

notify the Commission.

X. This Conciliation Agreement constitutes the entire
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agreement between the parties on the matters raised herein, and no

other statement, proalse, or agreement, either written or oral,

made by either party or by agents of either party, that is not

contained in this written agreenent shall be enforceable.

FOR T3 CONNIS8ION:

General Counsel

FOR Tax 38POWUD3T3Wt

(Position)

bate

,.~ ~



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 2W3

January 11, 1993

B. Holly Schadlero asq. 1
Robert F. Sauer, Esq.
Perkins Cole
607 Fourteenth Street, N.W.
Washington, D.C. 20005-2011

RE: MM 2841
3d Jenkins for Congress
Committee and Rollis Lathem,
as treasurer

PI Dear is. Schadler and mr. xauert

COn January 6, 1993, the Federal Election Commission
accepted the signed conciliation agreement and civil penalty
submitted on your client's behalf in settlement of violations of

CK 2 U.S.C. §1 441a(a)(1)(A), 432(e)(3), and 441d(a), provisions of
the Federal Election Campaign Act of 1971, as amended (Othe

0 Act"). Accordingly, the file has been closed in this matter.

qW The confidentiality provisions at 2 U.S.C. S 437g(a)(12) no
7) longer apply and this matter is now public. In addition,

although the complete file must be placed on the public record
within 30 days, this could occur at any time following
certification of the Comission's vote. If you wish to submit
any factual or legal materials to appear on the public record
in addition to the the statement which you submitted on
December 15, 1992, please do so as soon as possible. While the
file may be placed on the public record before receiving your
additional materials, any permissible submissions will be added
to the public record upon receipt.

Please be advised that information derived in connection
with any conciliation attempt will not become public without the
written consent of the respondent and the Commission. See
2 U.S.C. 5 437g(a)(4)(s). The enclosed conciliation agreiment,
however, will become a part of the public record.
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MU 2841
Page 2

3nclosed you will find a copy of the fully executed
conciliation agreement for your files. If you have any
questions, please contact me at (202) 219-3400.

Sincerely,

Mary L. Taksar
Attorney

anclosure
Conciliation Agreemnt
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