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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C 20463

This is a referral of the Ed Jenkins for Congress Committee
("the Committee").

On October 4, 1988, the Reports Analysis Division (“RAD")
sent a Reguest for Guidance (“"Regquest™) (copy attached) to your
office concerning the permissibility of a principal campaign
committee ("PCC") making independent expenditures on behalf of a
candidate for Federal coffice, in this case a candidate seeking
the nomination for the presidency of a major party.

On November 8, 1988, RAD received a response to the Reguest
(copy attached). The response indicates that the PCC engaged in
prohibited activity and explains the reasoning behind this
conclusion. The response, however, makes no recommendations as
to any further action by RAD regarding this matter. Therefore,
the Committee is being referred to your office. No Request for
Additional Information has been sent to the Committee regarding
this activity.

If you have any questions, please contact Peter Kell, Jr.
at 376-2480.

Attachments
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FEDERAL ELECTION COMMISSION DATE 18NOVBA
1987-1988
CANDIDATE INDEX OF SUPPORTING DOCUMENTS - (E) PREE 2
OAND I DATE /COMMI TTEE/DOCUMENT RECEIPTS DISBURSEMENTS § OF  WICROFILNM
OFFICE SOUGHT/ PARTY DPRINRY GOERAL  PRIMRY  GENERAL COVERAGE DATES PAGES  LOCATION
TYPE OF FILER
JENCING, EDGAR L HOUSE 09 DEMOCRATIC PRATY GEDRGIA 1988 ELECTION IDN HEGAO9023
1. STATEMENT OF CANDIDATE ’
1987 DISAVOMAL NOTICE 18MARS7 2 BTFEC/462/3656
STRTEMENT OF CANDIDATE 24m0R87 1 BTHSE/332/3525
2. PRINCIPAL DAMPAIEN COMMITTEE
ED JENKINS FOR CONGRESS ID M0BRE38323 HOUSE
1987 WID-YEAR REPORT 30,400 27,088 1JANST -38JINB7 9 BTHSE/335/1151
YERR-END 2.1m 45,05 1JULSY -31DECE7 11 BBWSE/3A3/0812
YERR-END - DT  231M 49,755 LJULBY? -31DECET 2 BEHSE/34S/4420
M YERR-END - MEDENT  231M 0,75 IMLG7 -MDECBT 3 BEHSE/34S/5090
YERR-END - MEDENT 2317 49,755 IJULBT -31DECHT 3 BSHSE/3AS/ABA3
o RERUEST FOR ADDITIONAL INFORMATION DB -310ECET 3 BOFEC/SI3/NIZ6
| 1988 48 MOUR CONTRIBUTION NOTICE 24FEBBS 2 BAHSE/S/1410
48 HIUR CONTRIBUTION NOTICE 2100788 1 BOHBE/365/2441
- 48 WOUR CONTRIBUTION NOTICE 250CT88 1 BBHSE/365/5069
48 HOUR CONTRIBUTION WOTICE 310CTa8 2 BBSE/38/3122
M 48 HOUR CONTRIBUTION NOTICE ANOVBE 1 BBHSE/368/4999
APRIL QUARTERLY 17,119 24,29 1JANBE -3IMRB 12 BGHSE/3AG/1461
On JILY QUARTERLY 184, 868 31,627 1APRBS -3RJINBS 38 BAHSE/ISS/ET42
o PRE-PRIMARY 15,689 18,09 1JULES -280UL88 7 BEHSE/IST/IESA
OCTOBER QUARTERLY 62,718 87,000 21JULB8 -30SEPBS 22 BAMSE/365/8383
== PRE-GENERRL 31,672 33,09 10CTES -190CTE8 12 AGHSE/368/1623
TOTAL 8,378 279,478 119,93 12,555 129 TOTAL PAGES

o - AUTHORIZED COMMITTEES
4. JOINT FUNDRAISING COMMITTEES AUTHORIZED BY THE CAMPAIGN

»

A1l reports except the 1988 October Nuarterly and 12 Day Pre-General Election
Reports have been reviewed,

Ending cash-on-hand as of 10/19/88: $509,699

Outstanding debts owed by the committee as of 10/19/88: $0

2] A
St s ]



4

4 0930 5

5

FEBERAL G¥ CaMHenIn

(bt Bt

88NOV -8 AM 9:37

FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

November 8, 1988

TO: John D. Gibson
Assistant Staff Di
Reports Analysi

SUBJECT: RAD st for Guidance Regarding Independent
Expenditur by a Principal Campaign Committee

You have asked this Office for guidance concerning the
ability of a principal campaign committee ("PCC") to make
independent expenditures on behalf of another federal candidate.
The facts as presented involve over $12,000 in expenditures by
the principal campaign committee of an incumbent Congressman r
newspaper ads on behalf of a Presidential primary candidate. =
It is the opinion of this Office that principal campaign
committees may not make independent expenditures.

The Act provides, at 2 U.S.C. § 432(e) (3) (A), that "No
committee which supports or has supported more than one federal
candidate may be designated as an authorized committee . . . ."
Section 432(e) (3) (B) further provides that "the term '"support'
does not include a contribution by any authorized committee in
amounts of $1000 or less to an authorized committee of any other
candidate." These provisions were enacted as part of the 1979
Amendments %o the Act. Public Law 96-187. Previously, section
432(e) (1) provided that "Any occasional, isolated or incidental
support of a candidate shall not be construed as support . . . ."
See Public Law 93-443 [1974).

This is a guestion of first impression. In fact, the
ission currently has no forms for candidates on which they
could even report independent expenditures.




The regulations implementing the 1974 Act interpreted the
"support” exemption to permit "contributions to, or it
ng_hg?g;;_gg, a candidate . . , not exceeding $1000 for any
elegction . . ." %{g 11 CFR 102.11(c) (2) [1977]. Given thlt.th.
Act now specifically exempts from the definition of “support
only EQEE;!Q!E&Q?! of $1000 or less, it appears that Congress
intended to prohibit PCCs from making independent expenditures,
This conclusion is supported by the fact that at the same time
Congress narrowed this exemption, it added the “"coattails *
provision® which permits candidates to make unlimited
disbursements on behalf of other candidates under certain
circumstances. See 2 U.S.C, § 431(8) (B) (xi).

PCCs are not the only committees which are disqualified from
making independent expenditures. The Commission has stated in
its advisory opinions that political party committees are
"incapable of llklng independent expenditures.” gsg. !Ts;- AOs
1980-119, 1984-15, 1985-14. See nlg% 11 CFR 110.7 (a) (5) and
(b) (4). While the reason party committees may not make
independent expenditures differs from those presented here, in
both cases the basic rationale looks to the role these committees
play in the statutory scheme. It is the inion of this Office
that, as in the case of party committees, it would be
inconsistent with the statutory scheme to permit PCCs to make
independent expenditures.

Under the statute, PCCs have a clearly defined role - to
further the election of a designated candidate. This role serves
at least two purposes: first, to ensure that the candidate's
campaign activities are disclosed through one centralized
committee and second, to inform and assure contributors that
their donations will be used to further the election of the
designated candidate. The statute does recognize, through the
exemption from the term “"support”™ and the “"coattails"™ provision,
a limited range of permissible activities on behalf of other
candidates. However, independent expenditures, which can greatly
exceed the $1000 limit on contributions and which do not qualify
for the coattails exemption if made through general public
Eolitical advertising, appear to fall within the definition of

support®™ and thus may not be made by PCCs.

We do not believe that the First Amendment bars this
conclusion. Apart from the ability of PCCs to engage in
specified activities on another candidate's behalf, the candidate
may also use his or her own personal funds for the full range of
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permissible activities under the law.2/ Thus, the candidate is
not prevented from making independent expenditures under this
construction of the statute. Moreover, those contributing to the
PCC are doing so to further the candidate's own election and not
that of another candidate. 1In this respect, the situation
presented here differs from the FPirst Amendment right of
association recognized in FEC v, NCPAC. See 470 U.S. 480 (1985)
at 494-495. Unlike NCPAC, contributors to a PCC are joining
together to support one specific candidate rather than a broader
ideclogical message. To disqualify a PCC from making independent
expenditures on behalf of other candidates would therefore not be
inconsistent with those contributors' associational rights under
the First Amendment.

If you have any questions regarding this memorandum, please
contact Susan Propper or Brad Litchfield at 376-5690.

27 In addition, section 439a of the Act does not prohibit those

who were Members of Congress on or before January 8, 1980 from
converting campaign funds for personal use. Several gqualifiers
would apply in the present situation, however., If a Member
decided to convert campaign funds to personal use for independent
expenditures, that amount would have to be deposited first in the
Member's own account before being used for such expenditures,
rather than being spent directly from the PCC, to make clear that
it is the Member's expenditure. It would then be taxed as income
to the Member and would be reportable as an independent
expenditure by an individual. While this activity would be
permitted by the Act, an expenditure of this kind could be in
violation of House Rule 43(6), which prohibits the use of
campaign funds for personal purposes by incumbent Members of the
House.
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

October 4, 1988

MEMORANDUM

TO: LAWRENCE M. NOBLE
GENERAL COUNSEL -

THROUGH: JOHN C. SURINA
STAFF DIRECTOR

FROM: JOEN D. GIBSO
ASSISTANT ST IRECTOR
REPORTS ANALYSAS DIVISION

SUBJECT: REQUEST FOR GUIDANCE REGARDING INDEPENDENT EXPENDITURES
BY A PRINCIPAL CAMPAIGN COMMITTEE

A review of the 1988 April Quarterly Report filed by the Ed
Jenkins for Congress Committee (the “Committee®™) disclosed
$12,313 in independent expenditures on behalf of a presidential
candidate. The expenditures were for newspaper advertisements
supporting a specific candidate (Attachment 1).

The Committee is the principal campaign committee of Edgar
L. Jenkins, a candidate for the U.S. House of Representatives
from the 9th District of Georgia. Mr. Jenkins was elected to
Congress in 1976 and has been re-elected .in each subsequent
election. The Committee started the 1987-1988 election cycle
with $416,351.06 cash-on-hand and $0 in debts and obligations
(Attachment 2).

The Committee's April Quarterly Report was filed on FEC FORM
3X. It is our understanding that the Committee called the
Commission and asked how to report independent expenditures and
was told to use FORM 3X, Schedule E. The Committee requested and
received the forms from the Commission. Subsequent filings by
the Committee disclose no further independent expenditures.

After considerable research into the guestion of a principal
campaign committee ("PCC") making an independent expenditure the
Reports Analysis Division ("RAD") can find no precedent for this
type of activity by a PCC, nor can we find specific prohibitions.

Therefore, based on the RAD Review and Referral Procedures
for Authorized Committees, we are referring the matter to your
office for guidance. Our guestions are as follows:

3 .
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X, Could these expenditures be considered campaign
related by the committee?

2. May a PCC make "independent expenditures?”

3. If so, would there be any prohibitions or
restrictions?

4. If not, would the activity discussed above be

considered permissible under any circumstances?

If you have any gquestions regarding this matter,
contact Peter Kell, Jr. at 376-2480.

please
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FEDERAL ELECTION cmxssw“"‘o A0
999 E Street, N.W.

washington, D.C. 20463 sms“\w

FIRST GENERAL COUNSEL’'S REPORT

RAD Referral 88L-28
STAFF MEMBER: Frania Monarski

SOURCE: INTERNALTLY GENERATED

RESPONDENTS: Ed Jenkins for Congress and
Hollis Lathem, as treasurer mw
U.S.C. § 432(e)(3)(A) MAR < 8 1989

2 -
2 U.S5.C. § 44la(a)(1l)(An)
2 U.8.C. § 441d(a)

RELEVANT STATUTES:

INTERNAL REPORTS CHECKED: Disclosure Reports
FEDERAL AGENCIES CHECKED: None
I. GENERATION OF MATTER

On November 15, 1988, the Reports Analysis Division ("RAD")
referred the Ed Jenkins for Congress Committee (the "Committee")
and Hollis Lathem, as treasurer, to the Office of the General
Counsel to determine whether it is permissible for a principal
campaign committee to make independent expenditures on behalf of
a candidate for federal office. This is a case of first
impression before the Commission. The Committee is the principal
campaign committee of Edgar L. Jenkins, the incumbent in the U.S.
House of Representatives for the Ninth Congressional District of
Georgia. As part of its 1988 April Quarterly Report, the
Committee filed an FEC Form 3X reporting independent expenditures

totaling $12,312.52 made on behalf of Richard Gephardt for




President.! The April Quarterly Report indicates that the
Committee purchased eighteen advertisements in various Georgia
newspapers on February 26, 1988 supporting Gephardt. Subsequent
filings by the Committee disclose no further disbursements as
independent expenditures.

II. FACTUAL AND LEGAL ANALYSIS

The Federal Election Campaign Act of 1971, as amended (the

"Act") defines an independent expenditure as an expenditure by a

person expressly advocating the election or defeat of a clearly
identified candidate which is made without the cooperation or
consultation with any candidate, or any authorized committee or
agent of the candidate, and which is not made in concert with, or
at the request or suggestion of, any candidate, or any authorized
committee or agent of the candidate. 2 U.S.C. § 431(17). For
purposes of this section, the term "person" includes a
partnership, committee, association, or any organization or group
of persons. 11 C.F.R. § 109.1(b)(1). Pursuant to the Act,
"clearly identified"” means that the name or a photograph or
drawing of the candidate involved appears, or the identity of the
candidate is apparent by unambiguous reference. 2 U.S.C.

§ 431(18). Commission Regulations indicate that the term
"expressly advocating" refers to a communication which includes

expressions such as "vote for", "elect" and "support". 11 C.F.R.

1. The Commission currently does not have any forms for candidates
to report independent expenditures. According to the RAD
Referral material, however, the Committee contacted the
Commission to determine how to report these expenditures and were
told to use Form 3X.
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§ 109.1(b)(2).

The Act provides that each candidate for federal office ghall
designate in writing a political committee to serve as his or her
principal campaign committee. 2 U.S.C. § 432(e)(1). The primary
role of a principal campaign committee under the Act is to
further the election of a designated candidate by ensuring that
the candidate’'s campaign activities are disclosed through one
centralized committee and by informing contributors that their
donations will be used to further the election of that candidate.
The Act requires that no political committee which supports or
has supported nore_than one candidate may be designated as an
authorized committee. 2 U.S.C. § 432(e)(3)(A). Pursuant to this
section, the term "support™ does not include a contribution of
$1,000 or less by an authorized committee to an authorized
committee of another candidate. 2 U.S.C. § 432(e)(3)(B).
Congress enacted these provisions as part of the 1979 Amendments
to the Act. Federal Election Campaign Act Amendments of 1979,
Pub. L. No. 96-187, 93 stat. 1339 (1979). Prior to these
amendments, section 432(e)(1l) provided that "[a]ny occasional,
isolated or incidental support of a candidate shall not be
construed as support.” See Federal Election Campaign Act
Amendments of 1974, Pub. L. No. 93-433, 88 Stat. 1263 (1974).

Commission Regulations implementing the 1974 Act interpreted
the "support” exemption to permit "contributions to, or
expenditures on behalf of, a candidate ... not exceeding $1,000
for any election."™ 11 C.F.R. § 102.11(c)(2) (1977). Because the

Act now specifically exempts only contributions of $1,000 or less




and not expenditures from the definition of "support"”, it appears
that Congress intended to prohibit principal campaign committees
from making independent expenditures in support of or opposition
to other federal candidates. This conclusion is supported by the
fact that at the same time Congress narrowed this exemption, it
added the "coattail" provisions which exempts from the definition
of contribution, payments for campaign materials by candidates or
their authorized committees which include information or
reference to any other candidate and which are used in connection
with volunteer activities. 2 U.S.C. § 431(8)(B)(xi). Therefore,
it appears that the Act recognizes a limited range of permissible
activities on behalf of other candidates through the exemption
from the term "support"™ and the "coattail"™ provision.

Independent expenditures, however, can greatly exceed the $1,000
contribution limits and do not qualify for the "coattail™
exemption if made through general public political advertising.
Therefore, it appears that independent expenditures fall within
the definition of support and cannot be made by principal
campaign committees.

The Act further provides that a person may make up to $1,000
in contributions to any candidate for federal office or his or
her authorized committee. 2 U.S.C. § 44la(a)(l)(A). Pursuant to
the Act, the term "person" includes a principal campaign
committee of a federal candidate. 2 U.S.C. § 431(11). The term
"contribution”™ refers to any gift, subscription, loan, advance,
or deposit of money or anything of value made by any person for

the purpose of influencing a federal election. 2 U.S.C.
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§ 431(8)(A)(1).

With the assistance of the Commission’s librarian, this
Office has obtained a copy of one advertisement placed in the
Augusta Chronicle on March 5, 1988 by the Jenkins Committee.
(Attachment 2). The advertisement is a letter on a facsimile of
"Jenkins for Congress" stationery from Congressman Jenkins to his
constituents explaining that he was supporting Gephardt for
President because he has served with Gephardt for the past eleven
years on the House Ways and Means Committee and has witnessed the
"depth of his commitment to America. ... I wholeheartedly endorse
him for President of the United States."” The advertisement
includes photographs of Congressmen Jenkins and Gephardt.
Moreover, it expressly advocates the nomination of Richard
Gephardt for President. It does not, however, include a
disclaimer indicating who paid for and authorized it. Although
the Committee reported the payments for this advertisement and
cther advertisements as independent expenditures totaling
$12,312.52 made on behalf of Richard Gephardt for President,
there is still a question as to whether it should have treated
them as independent expenditures or as in-kind contributions to
the Gephardt campaign. As noted above, Jenkins endorsed Gephardt
for President. At this time, it is not known whether Congressmen
Jenkins and Gephardt made joint appearances prior to the Georgia
primary or whether Gephardt or his committee participated in or
authorized these advertisements by Jenkins. The Committee’s
expenditure of more than $12,000 on the advertisements, however,

exceeded the $1,000 limit of 2 U.S5.C. § 44la(a)(1l)(A).
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puring the discussions of the proposed 1989 Legislative
Recommendations, the view was expressed that the Act and
regulations make it clear that an authorized committee will lose
its status as an authorized committee when it makes independent
expenditures on behalf of another candidate. During the 1988
calendar year, the Committee reported a total of $363,055.54 in
contributions and $328,208.13 in disbursements with $464,486.24
in cash on hand at the end of the year. According to the 1988
Year End Report, disbursements totaling $297,394.61 were for
operating expenditures presumably on behalf of Congressman
Jenkins’ reelection campaign. The Committee’s $12,312.52
expenditure on behalf of Congressman Gephardt in February 1988
raises the issue of whether the Committee’s subseguent
expenditures in 1988 on behalf of Congressman Jenkins exceeded
the limitation of 2 U.S.C. § 44la. Moreover, this Office notes
that there is still a question as to whether the expenditures on
behalf of Congressman Gephardt should be treated as independent
expenditures or in-kind contributions. This Office recommends,
however, that the Commission find reason to believe the Committee
may be in violation of 2 U.S.C. § 44la(a)(1)(A) by making either
excessive in-kind contributions to the Gephardt campaign or by
making excessive in-kind contributions to Congressman Jenkins’
reelection campaign.

The Act further requires that any expenditure for a
communication which expressly advocates the election or defeat of
a clearly identified candidate must state whether or not that

communication was paid for by the candidate, an authorized
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political committee of the candidate, or agents of the candidate.
2 U.S.C. § 441d(a)(1) and (2). Moreover, if the communication is
not authorized by the candidate, an authorized political
committee, or agents of the candidate, it must clearly state the
name of the person who paid for the communication and indicate
that it was not authorized by the candidate or candidate’s
committee. 2 U.S.C. § 441d(a)(3).

In the present matter, the Committee did not include any
disclaimer on the advertisement it placed in the Augusta
Chronicle on March 5, 1988. The advertisement did not indicate
who paid for it and whether or not it was authorized by
Congressman Gephardt or his principal campaign committee.
Therefore, it appears the Committee may be in violation of
2 U.S5.C. § 441d(a) by not including the appropriate disclaimer on
its advertisement.

III. RECOMMENDATIONS
1. Open a MUR.
&. Find reason to believe that the Ed Jenkins for Congress

Committee and Hollis Lathem, as treasurer, violated 2 U.S.C.
§§ 44la(a)(1)(A) and 441d(a).




e Approve the attached letter, Factual and Legal Analysis,
Questions and the Request for the Production of Documents.

Date awrence M. N

ﬁ/)o/zg
[47 [ General Counsel
Attachments

1. Referral Materials

2. Copy of Newspaper Advertisement

3. Proposed Letter and Factual and Legal Analysis
4. Questions and Request for Production of Documents




FEDERAL ELECTION COMMISSION

WASHINCTON, D C 20483

MEMORANDUM
TO: LAWRENCE M. NOBLE
GENERAL COUNSEL N
FROM: MARJORIE W. EMMONS/JOSHUA MCFADDE}E\
COMMISSION SECRETARY é‘
DATE: MARCH 22, 1989
SUBJECT: OBJECTIONS TO RAD Ref. 88L-28: FIRST G.C. REPORT
o~ SIGNED MARCH 20, 1989
N
The above-captioned document was circulated to the
uwn
Commission on Monday, March 20, 1989 at 4:00 p.m.
——
Objection(s) have been received from the Commissioner (s)
.
as indicated by the name(s) checked below:
o
v . - .
Commissioner Aikens X
:
13 Commissioner Elliott A
\ Commissioner Josefiak X

Commissioner McDonald

Commissioner McGarry

Commissioner Thomas X

This matter will be placed on the meeting agenda

for March 28, 1989

Please notify us who will represent your Division before the

Commission on this matter.
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In the qut.r of

Ed Jenkins: for Congress and
Hollis Lathem, as treasurer

RAD Referral 88L-28

CERTIFICATION

I, Hilda Arnold, recording secretary for the Federal
Election Commission executive session on March 28, 1989,
do hereby certify that the Commission decided by a vote of

4-1 to take the following actions in RAD Referral 88L-28:

P Open a MUR.

2s Find reason to believe that the Ed Jenkins
for Congress Committee and Hollis Lathem,
as treasurer, violated 2 U.S.C. §§ 44la(a)
(1) (A) and 441d(a).

= 19 Approve the letter and an amended Factual
and Legal Analysis, Questions and Request
for the Production of Documents. The
basis of the Factual and Legal Analysis
would be to find an excessive contribution
to the Gephardt campaign for giving sup-
port in excess of $1,000, treating that as
an in-kind contribution based on the
prohibitions of 2 U.S.C. § 432(e).

Commissioners Aikens, Josefiak, McDonald and McGarry
voted affirmatively for this decision. Commissioner

Thomas dissented.

Attest:
Dl a9 1767 /
Date Hilda Arnold ~

Administrative Assistant
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FEDERAL ELECTION COMMISSION
WASHINGTON. D C 20463
April 12, 1989

Hollis Lathem, Treasurer
Ed Jenkins for Congress
Post Office Box 70
Jasper, GA 30143

RE: MUR 2841
Ed Jenkins for Congress
and Hollis Lathem, as
treasurer

Dear Ms. Lathem:

On March 28, 1989, the Federal Election Commission found that
there is reason to believe Ed Jenkins for Congress ("Committee")
and you, as treasurer, violated 2 U.S.C. §§ 44la(a)(1)(A) and
441d(a), provisions of the Federal Election Campaign Act of 1971,
as amended ("the Act"). The Factual and Legal Analysis, which
formed a basis for the Commission’s finding, is attached for your
information.

Under the Act, you have an opportunity to demonstrate that no
action should be taken against the Committee and you, as
treasurer. You may submit any factual or legal materials that
you believe are relevant to the Commission’s consideration of
this matter. Please submit such materials to the General
Counsel’s Office along with answers to the enclosed questions
within 15 days of your receipt of this letter. Wwhere
appropriate, statements should be submitted under oath.

In the absence of any additional information demonstrating
that no further action should be taken against the Committee and
you, as treasurer, the Commission may find probable cause to
believe that a viclation has occurred and proceed with
conciliation.
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Hollis Lathem
Page 2

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
§ 111.18(d). Upon receipt of the reguest, the Office of the
General Counsel will make recommendations to the Commission
either proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
pursued. The Office of the General Counsel may recommend that
pre-probable cause conciliation not be entered into at this time
so that it may complete its investigation of the matter.
Further, the Commission will not entertain requests for
pre-probable cause conciliation after briefs on probable cause
have been mailed to the respondent.

Requests for extensions of time will not be routinely
granted. Regquests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. In addition, the Office of the General
Counsel ordinarily will not give extensions beyond 20 days.

If you intend to be represented by counsel in this matter,
please advise the Commission by completing the enclosed form
stating the name, address, and telephone number of such counsel,
and authorizing such counsel to receive any notifications and
other communications from the Commission.

This matter will remain confidential in accordance with
2 U.S5.C. §§ 437g(a)(4)(B) and 437g(a)(12)(A), unless you notify
the Commission in writing that you wish the investigation to be
made public.

For your information, we have attached a brief description of
the Commission’s procedures for handling possible violations of
the Act. If you have any questions, please contact Frania
Monarski, the attorney assigned to this matter, at (202)
376-8200.

o IZZi;zK; @22
L n Elliott
Vice Chairman
Enclosures
Factual and Legal Analysis
Procedures

Designation of Counsel Form
Questions
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS
RESPONDENTS: Ed Jenkins for MUR: 2841
Congress Committee and
Hollis Lathem, as
treasurer

The Ed Jenkins for Congress Committee (the "Committee") is
the principal campaign committee of Edgar L. Jenkins, the
incumbent in the U.S. House of Representatives for the Ninth
Congressional District of Georgia. After contacting the Reports
Analysis Division, the Committee filed an FEC Form 3X, as part of
its 1988 April Quartesrly Report, reporting independent
expenditures totaling $12,312.52 made on behalf of Richard
Gephardt for President. The April Quarterly Report indicates
that the Committee purchased eighteen advertisements in various
Georgia newspapers on February 26, 1988 supporting Gephardt.
Subsequent filings by the Committee disclose no further
disbursements as independent expenditures.

The Federal Election Campaign Act of 1971, as amended (the
"Act") provides that each candidate for federal office shall
designate in writing a political committee to serve as his or her
principal campaign committee. 2 U.S.C. § 432(e)(1). The primary
role of a principal campaign committee under the Act is to
further the election of a designated candidate by ensuring that
the candidate’'s campaign activities are disclosed through one
centralized committee and by informing contributors that their
donations will be used to further the election of that candidate.
The Act requires that no political committee which supports or

has supported more than one candidate may be designated as an
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authorized committee. 2 U.S5.C. § 432(e)(3)(A). Pursuant to this
gsection, the term "support" does not include a contribution of
$1,000 or less by an authorized committee to an authorized
committee of another candidate. 2 U.S.C. § 432(e)(3)(B).

The Act further provides that a person may make up to $1,000
in contributions to any candidate for federal office or his or
her authorized committee. 2 U.S.C. § 44la(a)(l)(A). Pursuant to
the Act, the term "person" includes a principal campaign
committee of a federal candidate. 2 U.S5.C. § 431(11). The term
"contribution” refers to any gift, subscription, loan, advance,
or deposit of money or anything of value made by any person for
the purpose of influencing a federal election. 2 U.S.C.

§ 431(8)(A)(i). Commission Regulations provide that the term
"anything of value” includes all in-kind contributions.

11 C.F.R. § 100.7(a)(1)(iii)(A). In~kind contributions refer to
the provision of any goods or services without charge or at a
charge which is less than the usual and normal charge for such
goods or services. Id. Examples of goods and services include,
but are not limited to, securities, facilities, equipment,

supplies, personnel, advertising services, membership lists, and

mailing lists.
One advertisement was placed in the Augusta Chronicle on
March 5, 1988 by the Jenkins Committee. The advertisement is a
letter on a facsimile of "Jenkins for Congress" stationery from
Congressman Jenkins to his constituents explaining that he was

supporting Gephardt for President because he has served with
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Gephardt for the past eleven years on the House Ways and Means
Committee and has witnessed the "depth of his commitment to
America., ... I wholeheartedly endorse him for President of the
United States." The advertisement includes photographs of
Congressmen Jenkins and Gephardt. Moreover, it expressly
advocates the nomination of Richard Gephardt for President. It
does not, however, include a disclaimer indicating who paid for
and authorized it. The Committee reported expenditures totaling
$12,312.52 for this advertisement and other advertisements made
on behalf of Richard Gephardt for President. The Committee’s
expenditure of more than $12,000 on the advertisements exceeded
the $1,000 contribution limit of 2 U.S5.C. § 44la(a)(1l)(A).
Therefore, there is reason to believe the Ed Jenkins for Congress
Committee and Hollis Lathem, as treasurer, violated 2 U.S.C.

§ 44la(a)(1)(A) by making excessive in-kind contributions to the
Gephardt campaign.

The Act further requires that whenever any person makes an
expenditure for the purpose of financing communications expressly
advocating the election or defeat of a clearly identified
candidate through any broadcasting, newspaper or any type of
general public political advertising, the communication, if paid
for and authorized by the candidate, an authorized political
committee of the candidate, or agents of the candidate, must
clearly state that it was paid for by such authorized committee.
2 U.S.C. § 441d(a)(1). 1If the communication is paid for by other
persons but authorized by a candidate, an authorized committee of

a candidate, or its agents, it must clearly state that the
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communication was paid for by such other persons and authorized
by such authorized political committee. 2 U.S.C. § 441d(a)(2).
Moreover, if the communication is not authorized by the
candidate, an authorized political committee, or agents of the
candidate, it must clearly state the name of the person who paid
for the communication and indicate that it was not authorized by
the candidate or candidate’s committee. 2 U.S.C. § 441d(a)(3).
In the present matter, the Committee did not include any
disclaimer on the advertisement it placed in the Augusta
Chronicle on March 5, 1988. The advertisement did not indicate
who paid for it and whether or not it was authorized by
Congressman Gephardt or his principal campaign committee.
Therefore, there is reason to believe the Ed Jenkins for Congress
Committee and Hollis Lathem, as treasurer, violated 2 U.S.C.

§ 441d(a) by not including the appropriate disclaimer on its

advertisement.




BEFORE THE FEDERAL ELECTION COMMISSION
In the Matter of

MUR 2841

— S —

INTERROGATORIES AND REQUEST
FOR PRODUCTION OF DOCUMENTS

TO: Hollis Lathem, Treasurer

Ed Jenkins for Congress

Post Office Box 70

Jasper, GA 30143

In furtherance of its investigation in the above-captioned
matter, the Federal Election Commission hereby requests that you
submit answers in writing and under ocath to the questions set
forth below within 15 days of your receipt of this request. In
addition, the Commission hereby requests that you produce the
documents specified below, in their entirety, for inspection and
copying at the Office of the General Counsel, Federal Election
Commission, Room 659, 999 E Street, N.W., Washington, D.C. 20463,
on or before the same deadline, and continue to produce those
documents each day thereafter as may be necessary for counsel for
the Commission to complete their examination and reproduction of
those documents. Clear and legible copies or duplicates of the
documents which, where applicable, show both sides of the

documents may be submitted in lieu of the production of the

originals.
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MUR
Hollis Lathem
Page 2

INSTRUCTIONS

In answering these interrogatories and request for
production of documents, furnish all documents and other
information, however obtained, including hearsay, that is in
possession of, known by or otherwise available to you, including
documents and information appearing in your records.

Each answer is to be given separately and independently, and
unless specifically stated in the particular discovery request,
no answer shall be given solely by reference either to another
answer or to am exhibit attached to your response.

The response to each interrogatory propounded herein shall
set forth separately the identification of each person capable of
furnishing testimony concerning the response given, denoting
separately those individuals who provided informational,
documentary or other input, and those who assisted in drafting
the interrogatory response.

If you cannot answer the following interrogatories in full
after exercising due diligence to secure the full information to
do so, answer to the extent possible and indicate your inability
to answer the remainder, stating whatever information or
knowledge you have concerning the unanswered portion and
detailing what you did in attempting to secure the unknown
information.

Should you claim a privilege with respect to any documents,
communications, or other items about which information is
requested by any of the following interrogatories and requests
for production of documents, describe such items in sufficient
detail to provide justification for the claim. Each claim of
privilege must specify in detail all the grounds on which it
rests.

Unless otherwise indicated, the discovery regquest shall
refer to the time period from September 1987 to May 1988.

The following interrogatories and requests for production of
documents are continuing in nature so as to require you to file
supplementary responses or amendments during the course of this
investigation if you obtain further or different information
prior to or during the pendency of this matter. Include in any
supplemental answers the date upon which and the manner in which
such further or different information came to your attention.
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DEFINITIONS

For the purpose of these discovery requests, including the
instructions thereto, the terms listed below are defined as
follows:

"You" shall mean the named respondent in this action to whom
these discovery requests are addressed, including all officers,
employees, agents or attorneys thereof.

"Persons” shall be deemed to include both singular and
plural, and shall mean any natural person, partnership,
committee, association, corporation, or any other type of
organization or entity.

"Document” shall mean the original and all non-identical
copies, including drafts, of all papers and records of every type
in your possession, custody, or control, or known by you to
exist. The term document includes, but is not limited to books,
letters, contracts, notes, diaries, log sheets, records of
telephone communications, transcripts, vouchers, accounting
statements, ledgers, checks, money orders or other commercial
paper, telegrams, telexes, pamphlets, circulars, leaflets,
reports, memoranda, correspondence, surveys, tabulations, audio
and video recordings, drawings, photographs, graphs, charts,
diagrams, lists, computer print-outs, and all other writings and
other data compilations from which information can be obtained.

"Identify" with respect to a document shall mean state the
nature or type of document (e,g., letter, memorandum), the date,
if any, appearing thereon, the date on which the document was
prepared, the title of the document, the general subject matter
of the document, the location of the document, the number of
pages comprising the document.

"Identify"” with respect to a person shall mean state the
full name, the most recent business and residence addresses and
the telephone numbers, the present occupation or position of such
person, the nature of the corfhection or association that person
has to any party in this proceeding. If the person to be
identified is not a natural person, provide the legal and trade
names, the address and telephone number, and the full names of
both the chief executive officer and the agent designated to
receive service of process for such person.

"And" as well as "or" shall be construed disjunctively or
conjunctively as necessary to bring within the scope of these
interrogatories and requests for the production of documents any
documents and materials which may otherwise be construed to be
out of their scope.
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Questions and Request
for Production of Documents

In its 1988 April Quarterly Report, the Ed Jenkins for
Congress Committee (the "Committee®”) and Hollis Lathem, as
treasurer, reported independent expenditures totaling $12,312.52
made on behalf of Richard Gephardt for President.

1. Describe in detail all discussions that took place
between Congressman Ed Jenkins, his Committee and Congressman
Gephardt or his principal campaign committee concerning
Congressman Jenkins’ support of Gephardt for President.

a. State whether Congressmen Jenkins and Gephardt made
any joint appearances with respect to the Georgia Primary. If
so, indicate the dates and locations of these joint appearances.

b. State whether Congressman Jenkins formally endorsed
Congressman Gephardt for President and where this endorsement
took place.

2. Provide copies or scripts of all advertisements for
which expenditures totaling $12,312.52 were made by the Committee
on behalf of Richard Gephardt for President.

a. Indicate whether these expenditures were newspapers
advertisements, television advertisements or other types of
general public political advertising.

b. State where and when these advertisements appeared.

c. Explain whether the advertisements or expenditures
were made in cooperation or consultation with Congressman
Gephardt, his principal campaign committee or any other agent of
Congressman Gephardt.
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April 20, 1989

Office of the General Counsel
Federal Election Commission
Room 659

999 E Street NW

Washington, D. C. 20463

4

RE: MUR 2841

3

Dear Ms. Monarski:
o
Pursuant to the inquiry of April 12, 1989, 1I
- am hereby submitting answers to the questions raised
_ along with documentation verifying the Committee's
M action.

.

I would appreciate your prompt review of this
o information and your reply.
- Thank you.

Sincerely,

s @ Leke...

HOLLIS Q. LATHEM
Treasurer

Enclosures (7)
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STATE OF GEORGIA
COUNTY OF CHEROKEE

Personally appeared before the undersigned attesting officer
duly authorized to administrer oaths came HOLLIS Q. LATHEM
who states that the facts contained in the within and fore-
going answers are true and correct.

oo Dt

HOLLIS Q. LATHEM

Sworn to and subscribed

before me this 90 = day of QQ nj . 1989,
ey

NOTARY PUB;IC o

Notary Public, Cherokee Lount
My Commission Expires Marcr
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REPLIES TO QUESTIONS AND

PRODUCTION OF DOCUMENTS

The discussions entailed Ed Jenkins' support for Congressman
Gephardt. There was no discussion between Ed Jenkins' Com=-
mittee and Mr. Gephardt. Discussions between Ed Jenkins'
Committee and Mr. Gephardt's Committee centered on a joint
appearance in Georgia, such as scheduling, key contact ind-
ividuals and campaign strategy. There was no discussion
concerning independent expenditures between either the Con-
gressmen or their respective Committees.

Congressmen Jenkins and Gephardt made a joint appearance in
Georgia on April 20, 1987. They appeared at a reception in
Atlanta prior to Mr. Gephardt's scheduled speech to the De-
kalb County Democratic Party. Mr. Jenkins attended both
events.

Mr. Jenkins and Mr. Gephardt also appeared together at the
Annual Jefferson-Jackson Day Dinner on February 26, 1988.

Congressman Jenkins formally endorsed Mr. Gephardt in a
press release dated February 26, 1988. (Exhibit "A"“)

The newspaper advertisements were distributed with the en-
closed instructions. (Exhibit "B") Copies of advertisements
that were returned by the newspaper as requested by our Com-
mittee are enclosed. (Exhibit "C") Also attached is the
master copy of the advertisement that was submitted to each
newspaper. (Exhibit "D")

All independent expenditures were for newspaper advertisements.

The exact advertisements appeared on March 4, 1988, in the
newspapers described in our letter to the Clerk, U. S. House
of Representatives dated February 26, 1988. (Exhibit "E")

These advertisements were placed without any knowledge, coop-
eration or consultation of Congressman Gephardt, his principal
Campaign Committee or any other agent of Congressman Gephardt.
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campaign NEWS release

FOR IMMEDIATE RELEASE

JENKINS ENDORSES GEPHARDT

Georgia's Ninth District sman Ed Jenkins announced today that he is endorsing
Missouri rat Richard (Dick) rdt for President.

"As a grassroots worker and moderate Democrat, Dick and I share many common values
and goals,” Jenkins said in his endorsement. “As a candidate for President of the
United States, he is the best.”

The Jasper Democrat pointed out that he has served with Gephardt on the House
and Means Committee where he has had “many opportunities to see the depth of his t-
ment to America."

"Dick Gephardt and I have worked closely on major trade issues involving the textile
and apparel industries, as well as on agricultural matters. We have fought for >
fair trade policies which would correct™imbalances with other countries. Simply » WE
have sought orce the golden rule with our trade partners: treat us fairly and
you'll get the same in return. He has worked diligently to preserve and support our
agricultural bases and family farms.®

“The Gephardt Presidency will invest our resources in the greatest hope we have...
our le...those who are beginning their careers, those who are established in the
uorisince and those who have retired. Dick Gephardt is a realist. He is a motivator
and a Teader. | have always found him to be very attentive to me as a Georgian and the
needs of our state. [ trust him and | wholeheartedly endorse him for President of the
United States.”




FOR CONGRESS

Campaign Committee, P 0. Bax 1015, Ganeswile, GA 30503

February 26, 1988

MEMORANDUM
70: SELECTED DAILY NEWSPAPERS

FROM: HOLLIS Q. LATHEM, TREASURER
‘ JENKINS FOR CONGRESS COMMITTEE

o RE: AD

Please find the enclosed advertisement for your newspaper. The

?: ad is to run Friday, llarch 4.

M Please remit a receipt and tear sheet to me at the address listed
™ above.

© Should you have a question, nlease call Tina Carlson at Horton

<

and Associates, Inc. at 404/536-8921.

Thank you.

Calit '3 R
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ADVERTISING RECEIPT-The Union-Recorder, Milledgeville, Ga.

Date.\i/_‘.{__1 9. 88

Zip 2002

0 Dollars
/
For: [ Prepaid Classified Ad 2 Prepaid Display Ad ' Prepaid Legal Ad

[ Credit to ied to Account No. m o0
mwwwMMQI Amount § _/Zf.___

Amount Paid
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306 13th Ave. West
Cordele, Georgia 31015 - 1058

Phone (912) 273-2277
DATE OF BILL

ADVERTISING ACCOUNT WITH

Cordele Dailp Disy

ateh

P. 0. Box 1058

e
Jenkins for Cogress Campaign Committee

P.0. Box 1015

Gainesville, Georgia

30503

Attn: Hollis Q. Lathem, Treasurer
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" p0.BOX 100003

GAINESVILLE, GA 30503-7003

(404) 532-1234

CUSTOMER NO TATEMENT 1
JENKINS ED 045037 8717

A B [ oueDATE. 1 - Amounroue
30503

GAINESVILLE GA .
04/10/88 14,47

FOR THE PERIOD THRU

02729/88 03/27/88

A FNANCE CHARGE OF 1%% PER MONTH £
APPLIED TO ACCOUNTS OVER 30 DAYS. ANNUA|

PERCENTAGE RATE OF 18%

PREVIOUS BALANCE +00
318,45~

CASH PAYMENT. : . _
3 10.50 1  31.50 9.6500 303,98

SQ;TID ED JENKINS
= a
5 e .
M
‘:}.\ -
O
<
CURRENT OVER 30 DAYS OVER 60 DAYS OVER 90 DAYS OVER 120 DAYS TOTAL DUE
14,47= «00 » 00 »00 «00 14,47~
v~ | CONTRACT QUANTITY | EXPIRATION DATE |  CURRENT USAGE | TOTAL USED | ouanTITY REMAINING | SALES PERSON
WAITS
t_ TEAR AT THIS PERFORATION _1 Yol ¥ 59
TOMER Nuvaen | NAME = /™ FrrEwent No | AMOUNT MO
45037 JENKINS ED 39877
DETACH THIS STUB AND RETURN THE TIMES
WITH PAYMENT PAYABLE TO: : P.O. BOX 100003 04/10/88

GAINESVILLE, GA 30503-7003
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FOR CONGRESS

Campaign Committes, P.O. Box 1015, Gaineswille, GA 30503

February 26, 1988

Office of Records and Registration

Office of the Clerk of the House

Room 1036, Longworth House Office Building
Washington, D. C. 20515

Dear Sir:

This is to advise you that the Ed Jenkins for Congress Coimittee, I. D. No,
055603, has made the following independent expenditures today in support of the
Gephardt Presidential Campaign Committee. A1l of these expenditures are for

newspaper advertisements.

(1) The Anderson Independent-$166,32 (9)
P. 0. Box 462
Lavonia, Georgia 30553

(2) The Albany Herald-$308.44 (10)
P. 0. Box 48

Albany, Georgia 31703

(3) The Americus Times-Recorder-$163.19 (11)
P. 0. Box 1247
Americus, Georgia 31709

(4) The Athens Daily News-$353.78 (12)
P. 0. Box 1727
Athens, Georgia 30613

(5) The Atlanta Constitution-%$2,444.02 (13)
P. 0. Box 4689
Atlanta, Georgia 30302

{6} The Augusta Chronicle-$1,014.30 (14)
P. 0. Box 1928
Augusta, Georgia 30913

(7) The Brunswick News-$145.53 (15)
P. 0. Box 1557
Brunswick, Georgia 31521

(8) The Times Georgian-$258.30 (16)

P. 0. Box 460
Carrollton, Georgia 30117

é:k‘1;‘);*' IE:

The Tribune-llews-$128.04
P. 0. Box 70
Cartersville, Georgia 30120

The Columbus Enquirer & Ledger-$672.74
P. 0. Box 711
Columbus, Georgia 31994

The Rockdale Citizen-$143.35
P. 0. Box 136
Conyers, Georgia 30207

The Cordele Dispatch-$166.65
P. 0. Box 1058
Cordele, Georgia 31015

The Citizen-News-$767.00
P. 0. Box 1167
Dalton, Georgia 30720

The Courier-Herald-$175.76
Drawer B, Court Square Station
Dublin, Georgia 31040

The Times-$318.45
P. 0. Box 338
Gainesville, Georgia 30503

The Griffin Daily News-$220.81
P, 0. Drawer M
Griffin, Georgia 30224
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(17)

(18)

(19)

(20)

(21)

(22)

(23)

(24)

The Clayton News/Daily-$158.03
138 Church Street
Jonesboro, Georgia 30236

The LaGrange UDaily News-$193.50
P. 0. Box 929
LaGrange, Georgia 30241

The Gwinnett Daily News-$377.35
394 Clayton Street
Lawrenceville, Georgia 30245

The Macon Telegraph and News-$797.22
P. 0. Box 4167
Macon, Georgia 31213

The Marietta Daily Journal-$396.90
P. 0. Box 449
Marietta, Georgia 30060

The Union-Recorder-$189.00
P. 0. Box 520
Milledgeville, Georgia 31061

The Moultrie Observer-$176.41
P. 0. Box 889
Moultrie, Georgia 31768

The Rome News-Tribune-$354.75
P. 0. Drawer F

Rome, Georgia 30161

(25)

(26)

(27)

(28)

(29)

(30)

(31)

The foregoing information is being reported pursuant to Federal Election Com-

The Savannah News-Press-$995.56
¥. 0. Box 1088
Savannah, Georgia 31402

The Statesboro Herald-$179.55
P. 0. Box 888
Statesboro, Georgia 30458

The Thomasville Times-Enterprise-$216.L
P. 0. Box 650
Thomasville, Georgia 31799

The Tifton Gazette-$217.37
P. 0. Box 708
Tifton, Georgia 31793

The Valdosta Daily Times-$213,57
P. 0. Box 968
Valdosta, Georgia 31601

The Warner Robins Sun-$251.55
P. 0. Drawer 2768
Warner Robins, Georgia 31099

The Waycross Journal-$144.00
P. 0. Box 219
Waycross, Georgia 31501

mission guidelines on last minute independent expenditures.

cc:

Secretary of State
Atlanta, Georgia

Sincerely,

Lott

6 Q) Lih..

Hollis Q. Lathem

Treasurer

Ed Jenkins for Congress Committee
FEC I. D. No. 055603
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BEFORE THE FEDERAL ELECTION COMMISSION SE"sITIVE

In the Matter of )

)
Ed Jenkins for Congress Committee ) MUR 2841
and Hollis Lathem, as treasurer )

GENERAL COUNSEL’S REPORT
I. GENERATION OF THE MATTER

On March 28, 1989, the Commission found reason to believe
that the Ed Jenkins for Congress Committee (the "Jenkins
Committee™), the principal campaign committee of Edgar
L. Jenkins, the Representative from the Ninth Congressional
District, and Hollis Lathem, as treasurer, violated 2 U.S.C.

§ 44la(a)(1)(A) by making excessive in-kind contributions to the
Gephardt for President Committee (the "Gephardt Committee™) in
connection with newspaper advertisements in support of Gephardt
and 2 U.S.C. § 441d(a) by failing to include the appropriate
disclaimer on the newspaper advertisements. At the same time,
the Commission approved and sent interrogatories to the Jenkins
Committee. On April 24, 1989, the Jenkins Committee submitted a
response to the Commission’s interrogatories.

On November 20, 1989, this Office circulated a General
Counsel’s Report recommending that the Commission find reason to
believe that the Gephardt for President Committee and S. Lee
King, as treasurer, violated 2 U.S.C. § 44la(f) by accepting
in-kind contributions from the Jenkins Committee in excess of the
limitations of 2 U.S.C. § 44la(a)(1l)(A). On December 5, 1989,

the Commission returned this report to this Office for further

analysis.

‘
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II. FACTUAL AND LEGAL ANALYSIS

on June 3, 1987, the Jenkins Committee made a $1,000
contribution to the Gephardt Committee for its primary election.
As part of its 1988 April Quarterly Report, the Jenkins Committee
filed an FEC Form 3X reporting independent expenditures totaling
$12,312.52 made on behalf of Richard Gephardt for President. The
1988 April Quarterly Report indicated that the Jenkins Committee,
on February 26, 1988, purchased advertisements in several Georgia
newspapers supporting Gephardt. The Georgia Presidential Primary
was held on March 8, 1988. Subsequent filings by the Jenkins
Committee disclosed no further disbursements as independent
expenditures. The advertisements were a letter on a facsimile of
"Jenkins for Congress" stationery from Congressman Jenkins to his
constituents explaining that he was supporting Gephardt for
President because he has served with Gephardt for the past eleven
years on the House Ways and Means Committee and has witnessed the
"depth of his commitment to America. ... I wholeheartedly endorse
him for President of the United States." The advertisements
included photographs of Congressmen Jenkins and Gephardt.
Moreover, they expressly advocated the nomination of Richard
Gephardt for President.

In response to the Commission’s interrogatories, the Jenkins
Committee indicated that there were discussions between staff
from the Jenkins Committee and staff from the Gephardt Committee
concerning Congressman Jenkins’ support for Gephardt. These
discussions involved a joint appearance of Jenkins and Gephardt

and included scheduling information, key contact individuals and
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campaign strategy. The Jenkins Committee noted that there were
no discussions between either the Congressmen or their respective
committees concerning independent expenditures.

According to the Jenkins Committee response, Congressmen
Jenkins and Gephardt made two joint appearances together on
April 20, 1987 before the Dekalb County Democratic Party and on
February 26, 1988 at the Annual Jefferson-Jackson Day Dinner.

The Jenkins Committee further indicated that Congressman Jenkins
formally endorsed Gephardt for President in a press release dated
February 26, 1988. This Office notes that the 1988 April
Quarterly Report indicates that the Jenkins Committee purchased
the advertisements in various Georgia newspapers supporting
Gephardt on February 26, 1988. The advertisements were published
in thirty-one (31) newspapers in Georgia on March 4, 1988.

The Federal Election Campaign Act of 1971, as amended (the
"Act"), defines the term "authorized committee" as the principal
campaign committee or any other political committee authorized by
a candidate under 2 U.S5.C. § 432(e)(1l) to receive contributions
or make expenditures on behalf of the candidate. 2 U.S.C.

§ 431(6). The Act provides that esach candidate for federal
office shall designate in writing a political committee to serve
as his or her principal campaign committee. 2 U.S.C.

§ 432(e)(1). The primary role of a principal campaign committee
under the Act is to further the election of a designated
candidate by ensuring that the candidate’s campaign activities
are disclosed through one centralized committee and by informing

contributors that their donations will be used to further the

b ) v * i ’ . » 4 { ' h ST\
; ‘ " ) : L :




election of that candidate.

The Act requires that no political committee which supports
or has supported more than one candidate may be designated as an
authorized committee., 2 U.S.C. § 432(e)(3)(A). Pursuant to this
section, the term "support" does not include a contribution of
$1,000 or less by an authorized committee to an authorized
committee of another candidate. 2 U.S.C. § 432(e)(3)(B).
Congress enacted these provisions as part of the 1979 Amendments
to the Act. Federal Election Campaign Act Amendments of 1979,

Pub. L. No. 96-187, 93 Stat., 1339 (1979). Prior to these

O

~ amendments, section 432(e)(1) provided that "[a]lny occasional,

O isolated or incidental support of a candidate shall not be

© construed as support.” See Federal Election Campaign Act

o Amendments of 1974, Pub. L. No. 93-433, 88 Stat. 1263 (1974).

5 Commission Regulations implementing the 1974 Act interpreted

:: the "support" exemption to permit "contributions to, or
expenditures on behalf of, a candidate ... not exceeding $1,000

e for any election."™ 11 C.F.R. § 102.11(c)(2) (1977). Current

> Commission Regulations state that the term "support" does not

include contributions by an authorized committee in amounts
aggregating $1,000 or less per election to an authorized
committee of another candidate. 11 C.F.R. § 102.12(c)(2). See

also Advisory Opinion 1986-36. By specifically exempting only

contributions of $1,000 or less and not expenditures from the
definition of "support," the Act and Commission Regulations
recognize Congressional intent to limit support by principal

campaign committees to contributions of $1,000 or less.




The Act further provides that a person may make up to $1,000
in contributions to any candidate for federal office or his or
her authorized committee. 2 U.S5.C. § 44la(a)(l){(A). Pursuant to
the Act, the term "person" includes a principal campaign
committee of a federal candidate. 2 U.S.C. § 431(11). The term
"contribution" refers to any gift, subscription, loan, advance,
or deposit of money or anything of value made by any person for
the purpose of influencing a federal election. 2 U.S.C.

§ 431(8)(A)(1).

The term "contribution," however, does not include the
payment of the costs of certain specified campaign materials by a
candidate, or his or her authorized committee, which include
information on or reference to any other federal candidate.

2 U.S.C. § 431(8)(B)(xi). 1In order to fall within this
"coattail"” exemption, the campaign materials must be limited to
items such as pins, bumper stickers, brochures and posters and
must be used in connection with volunteer activities. 1d.

However, if the payment is for the use of broadcasting,

newspapers, magazines, billboards, direct mail or similar types

of general public communication or political advertising, it does
not fall within the exemption and constitutes a contribution or
expenditure under the Act. 11 C.F.R. §§ 100.7(a)(16) and
100.8(b)(17) (Emphasis added). Payment for this type of activity
is, therefore, subject to contribution and expenditure
limitations under the Act.

This Office notes that at the same time Congress narrowed

the exemption for "support," it added the "coattail" provision
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described above. Therefore, it appears that the Act recognizes a
limited range of permissible activities on behalf of other
candidates through the exemption from the term "support" and the
"coattail"” provision. Independent expenditures, however, can
greatly exceed the $1,000 contribution limits and do not qualify
for the "coattail" exemption if made through general public
political advertising.

The Act defines an independent expenditure as an expenditure
by a person expressly advocating the election or defeat of a
clearly identified candidate which is made without the
cooperation or consultation with any candidate, or any authorized
committee or agent of the candidate, and which is not made in
concert with, or at the request or suggestion of, any candidate,
or any authorized committee or agent of the candidate. 2 U.S.C.
§ 431(17). For purposes of this section, the term "person"
includes a partnership, committee, association, or any
organization or group of persons. 11 C.F.R. § 109.1(b)(1).
Pursuant to the Act, "clearly identified" means that the name or
a photograph or drawing of the candidate involved appears, or the
identity of the candidate is apparent by unambiguous reference.
2 U.S5.C. § 431(18). Commission Regulations indicate that the
term "expressly advocating"” refers to a communication which
includes expressions such as "vote for," "elect" and "support".
11 C.F.R. § 109.1(b)(2). Commission Regulations explain that
"made with the cooperation or with the prior consent of, or in
consultation with, or at the request or suggestion of, a

candidate or any agent or authorized committee of the candidate"
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means any arrangement, coordination, or direction by the
candidate or his or her agent prior to the publication,
distribution, display, or broadcast of the communication.

11 C.F.R. § 109.1(b)(4)(i). Commission Regulations further
provide that an expenditure will be presumed to be coordinated
with the candidate when it is based on information about the
candidate’s plans, projects or needs provided to the expending
person by the candidate, or by the candidate’s agents with a view
toward having the expenditure made or when it is made by or
through any person who is, or has been, authorized to raise or
expend funds, who is, or has been, an officer of an authorized
committee, or who is, or has been, receiving any form of
compensation or reimbursement from the candidate, the candidate's
committee or agent. 11 C.F.R. § 109.1(b)(4)(i)(A) and (B).

In Buckley v. Valeo, 424 U.S5. 1 (1976), the Supreme Court

struck down a provision of the Act limiting the amount of money
that could be spent on independent expenditures. The Court
stated that the contribution ceilings of the Act, rather than the
expenditure limitation, prevent attempts to circumvent the Act
through prearranged or coordinated expenditures amounting to
disguised contributions. 424 U.S. 47. Therefore, the Court drew
a distinction between expenditures made "totally independently of
the candidate and his campaign" and "prearranged or coordinated
expenditures.” 1Id. The Court held that while the independent
expenditure ceiling failed to serve any substantial governmental
interest in stemming the reality or appearance of corruption in

the electoral process, it heavily burdened core First Amendment




expression. 424 U.S. 47-48. Accordingly, the Court held that
the limitation on independent expenditures was unconstitutional.
424 v.s. 51.

In the present matter, the Jenkins Committee placed
advertisements supporting Gephardt in thirty-one (31) newspapers
in Georgia on March 4, 1990. Because the payments by the Jenkins
Committee were for newspaper advertisements, these payments do
not fall within the "coattail exemption" pursuant to 11 C.F.R.

§ 100.7(a)(16). Therefore, these newspaper advertisements must

be considered either in-kind contributions or independent

&
) expenditures under the Act.
O At the Commission meeting on December 5, 1989, the
- Commissioners proposed two alternative theories to analyze the
. issue of whether the principal campaign committee of one federal
o candidate may make expenditures on behalf of another federal
. candidate.
<
. A. Theory 1
s Theory 1 gives a strict reading of the statutory definition

of "support"” as excluding only contributions of $1,000 or less.
Therefore, because only $1,000 in contributions is excluded from
the definition of support, payments on behalf of other federal
candidates up to $1,000 would be presumed to be a contribution
and any support of another federal candidate in excess of $1,000

1

would be presumed to be an excessive contribution. Therefore,

1. Under this theory, because payments on behalf of other federal
candidates are presumed to be contributions, the Commission does
not have to look at whether the expenditures were independent.
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any expenditure in excess of $1,000 will be treated as an
excessive contribution in violation of 2 U.S.C. § 44la(a)(1)(A).
This theory uses 2 U.S.C. § 432(e)(3)(A) only as a basis for
finding a violation of 2 U.S.C. § 44la(a)(1)(A), and would not
find a violation of that section of the Act. Therefore, this
theory does not address the issue of whether an authorized
committee that expends over $1,000 in support of another federal
candidate will lose its status as an authorized committee.

In the present matter, the Jenkins Committee made a $1,000
contribution on June 3, 1987 to the Gephardt Committee for its
primary election. Accordingly, under Theory 1, the Commission
would treat the entire payment of $12,312.52 for the newspaper
advertisements in guestion as an excessive in-kind contribution
from the Jenkins Committee to the Gephardt Committee. Therefore,
the Jenkins Committee would be in violation of 2 U.S.C.

§ 441a(a)(1l)(A) by making excessive contributions totaling
$12,312.52 to the Gephardt Committee.>

This Office sees several problems raised by pursuing
Theory 1. First, neither the Act nor Commission Regulations
specifically prohibit authorized committees from making
independent expenditures on behalf of other federal candidates if
such payments meet the other requirements for independent
expenditures. This Office notes that Commission Regulations deem
party committees incapable of making independent expenditures on

behalf of their candidates because of a presumption of

2. The Pactual and Legal Analysis explaining Theory 1 appears at
Attachment 1.
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coordination or arrangement. 11 C.F.R. § 110.7(b)(4). Theory 1
would treat authorized committees of the same party in a similar
manner as party committees based on their role in federal
elections and their relationship vis a vis each other. There is,
however, no specific Regulation prohibiting authorized committees
from making independent expenditures on behalf of other federal
candidates or creating a presumption of coordination as there is
regarding party committees. Thus, because Theory 1 has the
effect of prohibiting independent expenditures without any
statutory or regulatory authority, this Office believes Theory 1

may be problematic under Buckley v. Valeo.

Second, pursuant to 2 U.S.C. § 432(e)(3)(A), no committee
that supports or has supported other federal candidates by
contributions of over $1,000 each can be designated as an
authorized committee. Consequently, under Theory 1, once an
authorized committee which makes contributions in excess of
$1,000 on behalf of another federal candidate, that committee
would be in violation of the support provision of 2 U.S.C.

§ 432(e)(3)(A) as well as 2 U.S.C. § 441a(a)(1)(A). Therefore,
the conclusion that the committee should be in jeopardy of losing
its authorized committee status cannot be avoided. Accordingly,
under this theory, an authorized committee should be converted
into an unauthorized committee by making these expenditures, and
all the activity conducted by the "former" authorized committee
on behalf of the candidate who had originally designated it as an
authorized committee should then be considered in-kind

contributions to that candidate. Pursuant to 2 U.S.C.
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§ 441a(a)(1)(A), an unauthorized committee may make up to $1,000
per election (or $5,000 if the committee gualifies as a
multicandidate committee) in contributions to any candidate for
federal office. Accordingly, any amount over $1,000 (or $5,000
if a multicandidate committee) expended by the "former"
authorized committee on behalf of this candidate would be
considered an excessive contribution.

B. Theory 2

In contrast to Theory 1, Theory 2 would not presumptively
treat payments by authorized committees on behalf of other
federal candidates as contributions. Under this theory, such
support could qualify as independent expenditures or
contributions. Pursuant to this theory, however, authorized
committees that make independent expenditures on behalf of other
federal candidates could run afoul of 2 U.S5.C. § 432(e)(3)(A),
because an authorized committee cannot "support"” more than one

candidate.3

Therefore, the Commission, under this theory, would
find at a minimum a violation of 2 U.S.C. § 432(e) by the
committee for mischaracterizing itself as an authorized committee
when it in fact provided "support" to more than one federal

candidate. Moreover, pursuant to Theory 2, an authorized

committee could lose its status as an authorized committee by

3. Pursuant to this section, the term "support" does not include
a contribution of $1,000 or less by an authorized committee to
an authorized committee of another candidate. 2 U.S.C.

§ 432(e)(3)(B). This section does not exempt an independent
expenditure of $1,000 or less, only a contribution.
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supporting more than one federal candidate.‘
Under Theory 2, the Commission would first look to see if the
expenditures were truly independent. If the expenditures were
independent, then the Committee would run afoul of the support
provisions of the Act and jeopardize its status as an authorized
committee because the exemption from "support” only includes a
contribution of $1,000 or less. If the expenditures were not
truly independent, but coordinated with the candidate or his or
her committee, then the authorized committee would also be in
violation of 2 U.S.C. § 44la(a)(1)(A) for making an excessive
contribution under the Act. The first $1,000 of the contribution
would be permissible under 2 U.8.C. § 432(e)(3)(B). The
remaining amount over $1,000 would then be considered a
contribution in excess of the limits of the Act.5
This Office also sees problems with regard to Theory 2. As
noted earlier, the Commission would allow the Jenkins Committee
in this particular matter to maintain its status as an authorized
committee. In this Office's view, this result has the effect of
penalizing the Jenkins Committee for making independent

expenditures. Therefore, Theory 2 would also raise questions

under Buckley v. Valeo. Instead, we recommend that under

4. This Office notes that during the table discussion, the
Commission indicated that because the scope of the violation in
the present matter stemmed from one transaction, for purposes of
conciliation, the Commission would require the Jenkins Committee
to pay a civil penalty for that transaction, but allow the
Committee to maintain its status as an authorized committee.

5. The Factual and Legal Analysis explaining Theory 2 appears at
Attachment 2.
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Theory 2, the committee should lose its status as an authorized
committee when it supports more than one candidate. See also
Discussion above regarding loss of authorized committee status.

C. Conclusion

Based on the foregoing analysis, this Office recommends that
the Commission adopt Theory 2 in this matter because this theory
more closely follows the language of the Act.

In proceeding under Theory 2, this Office notes that the
response of the Jenkins Committee indicates that there were some
discussions between the Jenkins Committee and the Gephardt
Committee concerning Congressman Jenkins’ support of Gephardt
including scheduling information for a joint appearance, key
contact individuals and campaign strategy. Moreover, Jenkins
issued a press release endorsing Gephardt, the two Congressmen
made a joint appearance at the Annual Jefferson-Jackson Day
Dinner and the Jenkins Committee purchased the newspaper
advertisements totaling $12,312.52 all on the same date,
February 26, 1988. Therefore, in this Office’s view, there is
sufficient evidence to preclude the expenditures from being
"totally" independent from Gephardt and his Committee. Thus, the
Jenkins Committee has provided support in excess of $1,000 to
more than one federal candidate.

Accordingly, based on the foregoing analysis, this Office
recommends that the Commission find reason to believe that the Ed
Jenkins for Congress Committee and Hollis Lathem, as treasurer,

violated 2 U.S5.C. § 432(e)(3)(A) by supporting more than one
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6 This Office also recommends that the

federal candidate.
Commission approve and send the Factual and Legal Analysis based
on Theory 2 to the Ed Jenkins for Congress Committee and Hollis
Lathem, as treasurer.
III. RECOMMENDATIONS M
1. Find reason to believe that the Ed Jenkins for Congress ,
Committee and Hollis Lathem, as treasurer, violated 2 U.S.C. j
§ 432(e)(3)(A).
2. Approve the Factual and Legal Analysis at Attachment 2

and attached letter to be sent to the Ed Jenkins for Congress
Committee and Hollis Lathem, as treasurer.

?A/fa | '.
S

awrence M. Noble
General Counsel

Date

Attachments

1. Factual and Legal Analysis based on Theory 1
2. Factual and Legal Analysis based on Theory 2 and letter

ALy

6. This Office notes that on March 28, 1989, the Commission found
reason to believe that the Ed Jenkins for Congress Committee and
Hollis Lathem, as treasurer, violated 2 U.S.C. § 44la(a)(1)(A).
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TO: LAWRENCE M. NOBLE
GENERAL COUNSEL EHJ
FROM: MARJORIE W. EMMONS/DELORES HARRIS
COMMISSION SECRETARY
DATE AUGUST 8, 1990
SUBJECT: MUR 2841 - GENERAL COUNSEL'S REPORT

DATED AUGUST 2, 1990.

The above-captioned document was circulated to the
Commission on Friday, August 3, 1990 at 12:00 p.m.

Objection(s) have been received from the Commissioner(s)

as indicated by the name(s) checked below:

Commissioner Aikens XXX
Commissioner Elliott XXX
Commissioner Josefiak XXX

Commissioner McDonald

Commissioner McGarry

Commissioner Thomas XXX

This matter will be placed on the meeting agenda
for TUESDAY, AUGUST 14, 1990

Please notify us who will represent your Division before the

Commission on this matter.
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 2841
Ed Jenkins for Congress Committee
and Hollis Latham, as treasurer

CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the

Federal Election Commission executive session on August 16,

0 1990, do hereby certify that the Commission took the

. following actions in MUR 2841:

L)

- 1Y Decided by a vote of 6-0 to reject. the
recommendations contained in the General

M Counsel’s report dated August 2, 1990,

i and direct the Office of the General
Counsel to proceed under the finding

o previously made under 2 U.S.C. § 44la(a)
(1)(A).

<r

Commissioners Aikens, Elliott, Josefiak,
McDonald, McGarry, and Thomas voted
affirmatively for the decision.

2. Decided by a vote of 6-0 to reconsider
the vote taken this date.

Commissioners Aikens, Elliott, Josefiak,
McDonald, McGarry, and Thomas voted
affirmatively for reconsideration.

(continued)
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Federal Election Commission Page 2
Certification for MUR 2841
August 16, 1930

¥. Decided by a vote of 6-0 to defer action
on MUR 2841 until the Commission has had
an opportunity to review the Factual and
Legal Analysis.

Commissioners Aikens, Elliott, Josefiak,

O McDonald, McGarry, and Thomas voted
ok affirmatively for the decision.
O
Attest:

)
M
2 £-24 — 9y .

Date Marjorie W. Emmons
O Secretary of the Commission




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 2841
Ed Jenkins for Congress Committee
and Hollis Latham, as treasurer

o S

CERTIFICATION

O I, Marjorie W. Emmons, recording secretary for the
<

Federal Election Commission executive session on
O
= October 16, 1990, do hereby certify that the Commission
. decided by a vote of 6-0 to take the following actions
> in MUR 2841:
O

: Reject the recommendations contained in the

- General Counsel’s report dated August 2,

1990, and direct the Office of the General
Counsel to proceed under the finding

" previously made under 2 U.S.C. § 44la(a)(1l)(A)
against Ed Jenkins for Congress Committee and
Hollis Latham, as treasurer.

2. Find reason to believe the Gephardt for
President Committee and S. Lee King, as
treasurer, violated 2 U.S.C. § 44la(f) by
accepting an excessive contribution, but
take no further action and close the file
as to this violation.

(continued)
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Federal Election Commission Page 2
Certification for MUR 2841
October 16, 1990

3. Send the appropriate Factual and Legal
Analysis and appropriate letters
pursuant to the actions noted above.

Commissioners Aikens, Elliott, Josefiak, McDonald,

McGarry, and Thomas voted affirmatively for the decision.

Attest:

/0-19-%0 Z ZW

Date Marjorie W. Emmons

Sectetary of the Commission
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FEDERAL ELECTION COMMISSION

WASHINGTON, D C 20463

October 24, 1990

S§5. Lee Kling, Treasurer

Gephardt for President Committee
80 F Street, N.W. - B8th Floor
Washington D.C. 20001

RE: MUR 2841
Gephardt for President
Committee and S§. Lee
Kling, as treasurer

Dear Mr. Kling:

On October 16, 1990, the Federal Election Commission found
that there is reason to believe that the Gephardt for President
Committee ("Committee”) and you, as treasurer, violated 2 U.S.C.
§ 44la(f), a provision of the Federal Election Campaign Act of
1971, as amended ("the Act"). However, after considering the
circumstances of this matter, the Commission also determined to
take no further action and closed its file as it pertains to the
Committee and you, as treasurer. The Factual and Legal
Analysis, which formed a basis for the Commission’s finding, is
attached for your information.

The Commission reminds you that knowingly accepting
excessive in-kind contributions appears to be a violation of
2 U.S.C. § 44la(f). You should take immediate steps to insure
that this activity does not occur in the future.

The file will be made part of the public record within 30
days after this matter has been closed with respect to all other
respondents involved. Should you wish to submit any materials
to appear on the public record, please do so within ten days of
your receipt of this letter. Such materials should be sent to
the Office of the General Counsel.

The confidentiality provisions of 2 U.S.C. §§ 437g(a)(4)(B)
and 437g(a)(12)(A) remain in effect until the entire matter is
closed. The Commission will notify you when the entire file has
been closed. In the event you wish to waive confidentiality
under 2 U.S.C. § 437g(a)(12)(A), written notice of the waiver
must be submitted to the Commission. Receipt of the waiver will
be acknowledged in writing by the Commission.

i
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S. Lee Kling
Page 2

If you have any questions, please direct them to
Mary Taksar, the staff member assigned to this matter, at (202)
376-5690.

Sincerely,

b, Plsi

Le® Ann Elliott
Chairman

Enclosure
Factual and Legal Analysis
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FEDERAL ELECTION COMMISSION

FACTUAL AND LEGAL ANALYSIS

RESPONDENT: Gephardt for President MUR: 2841
Committee and S. Lee
Kling, as treasurer

This matter was generated based on information ascertained
by the Federal Election Commission ("the Commission") in the
normal course of carrying out its supervisory responsibilities.
See 2 U.S5.C. § 437q(a)(2).

The Federal Election Campaign Act of 1971, as amended ("the
Act"), provides that a person may make up to $1,000 in
contributions to any candidate for federal office, or to his or
her authorized committee. 2 U.S5.C. § 44la(a)(1l)(A). Under the
Act, the term "person" includes a principal campaign committee

1

of a federal candidate. 2 U.S.C. § 431(11). Contribution is

defined to include any gift, subscription, loan, advance, or
deposit of money or anything of value made by any person for the
purpose of influencing a federal election. 2 U.S.C.

§ 431(8)(A)(i). Commission regulations explain that "anything
of value” includes all in-kind contributions. 11 C.F.R.

§ 100.7(a)(1)(iii)(A).

Lis The Act further states that no political committee which
supports or has supported more than one candidate may be
designated as an authorized committee. 2 U.S5.C. § 432(e)(3)(A).
This provision, however, defines support as not including a
contribution of $1,000 or less by an authorized committee to the
authorized committee of another candidate. 2 U.S.C.

§ 432(e)(3)(B). Thus, this provision in conjunction with
Section 44la(a)(l) permits an authorized committee to contribute
to other candidates for federal office, within the applicable
limitations, in the same manner as any other person.
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Political committees may not knowingly accept contributions
in excess of the Act’s limitations. 2 U.S.C. § d4la(f).
Expenditures made by any person in cooperation, consultation, or
concert, with, or at the request or suggestion of, a candidate
or his authorized political committees, or their agents, shall
be considered to be a contribution to such candidate. 2 U.S.C.
§ 441a(a)(7)(B). Thus the Act distinguishes between payments
that are made "totally independently of the candidate and his
campaign® and those that are "prearranged or coordinated."

Buckley v. Valeo, 424 v.s. 1, 47 (1976).

Commission regulations explain that expenditures will not
be considered independent if they are made through any
arrangement, coordination, or direction by the candidate or his
or her agent prior to the publication, distribution, display, or
broadcast of the communication. 11 C.F.R. § 109.1(b)(4)(i).
The regulations further explain that an expenditure will be
presumed to be coordinated with the candidate when it is based
on information about the candidate’s plans, projects or needs
provided to the expending person by the candidate, or by the
candidate’s agents with a view toward having the expenditure
made or when it is made by or through any person who is, or has
been, an officer of an authorized committee, or who is, or has
been, receiving any form of compensation or reimbursement from
the candidate, the candidate’s committee or agent. 11 C.F.R.
§ 109.1(b)(4)(i)(A) and (B).

On June 3, 1987, the Ed Jenkins for Congress Committee made

a $1,000 contribution to the Gephardt Committee for its primary
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election. As part of its 1988 April Quarterly Report, the
Jenkins Committee filed an FEC Form 3X reporting independent
expenditures totaling $12,312.52 made on behalf of Richard
Gephardt for President. The 1988 April Quarterly Report
indicated that the Jenkins Committee, on February 26, 1988,
purchased advertisements in several Georgia newspapers
supporting Representative Gephardt. The Georgia Presidential
Primary was held on March 8, 1988. Subsequent filings by the
Jenkins Committee disclosed no further disbursements as
independent expenditures. The advertisements were a letter on a
facsimile of "Jenkins for Congress"” stationery from Congressman
Jenkins to his constituents explaining that he was supporting
Gephardt for President because he has served with Gephardt for
the past eleven years on the House Ways and Means Committee and
has witnessed the "depth of his commitment to America. ... I
wholeheartedly endorse him for President of the United States."
The advertisements included photographs of Congressmen Jenkins
and Gephardt. Moreover, they expressly advocated the nomination
of Richard Gephardt for President.

Prior to the placing of these advertisements, discussions
took place between staff from the Jenkins Committee and the
staff from the Gephardt Committee concerning Congressman
Jenkin’s support for Gephardt. These discussions involved a
joint appearance of Representatives Jenkins and Gephardt and
included scheduling information, key contact individuals and
campaign strategy. Nevertheless, it appears that there were no

discussions between either the Congressmen or their respective




committees concerning the making of independent expenditures.
Congressmen Jenkins and Gephardt made two joint appearances
together on April 20, 1987 before the DeKalb County Democratic
Party and on February 26, 1988 at the annual Jefferson-Jackson
Day Dinner. Congressman Jenkins formally endorsed
Representative Gephardt for President in a press release dated
February 26, 1988. The 1988 April Quarterly Report indicates
that the Jenkins Committee purchased the advertisements in
various Georgia newspapers supporting Representative Gephardt on
February 26, 1988. The advertisements were published in
thirty-one (31) newspapers in Georgia on March 4, 1988.
Therefore, the facts indicate that it appears that the
advertisements placed by the Jenkins Committee were made in
cooperation or concert with the Gephardt for President
Committee, either by arrangement or coordination or based on
knowledge of the candidate’s plans provided by the candidate’s
committee. Therefore, the expenditures were not made "totally
independently” of the Gephardt campaign and are, thus, in-kind
contributions to the Gephardt for President Committee. These
expenditures exceed the limitations in the Act by $12,312.52.
Accordingly, there is reason to believe that the Gephardt
for President Committee has knowingly accepted these excessive

contributions in violation of 2 U.S.C. § 44la(f).




7 3 06 438

e

i~

‘ FFGF‘ML&}% ﬂggm‘ﬂs
sm‘““:- 0NV -5 PH &: 4,3

BEFORE THE FEDERAL ELECTION COMMISSION

], )
* 1l Lis

In the Matter of

)

)

Ed Jenkins for Congress Committee ) MUR 2841
and Holly Lathem, as treasurer )

GENERAL COUNSEL'S REPORT
The Office of the General Counsel is prepared to close the
investigation in this matter as to the Ed Jenkins for Congress
Committee and Holly Lathem, as treasurer, based on the

assessment of the information presently available.

Uodin
o

Date

awrence M.
General Counsel
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FEDERAL ELECTION COMMISSION

WASHINGTON. D C. 20463

November 9, 1990

Holly Lathem, Treasurer

Ed Jenkins for Congress Committee
P.0. Box 70

Jasper, GA 30143

RE: MUR 2841

Ed Jenkins for Congress
Committee and Holly
Lathem, as treasurer

Dear Ms. Lathem:

Based on information ascertained in the normal course of
carrying out its supervisory responsibilities, on March 28,
1989, the Federal Election Commission found reason to believe
that the Ed Jenkins for Congress Committee ("Committee”™) and
you, as treasurer, violated 2 U.S.C. §§ 44la(a)(1)(A) and
441d(a) and instituted an investigation in this matter.

After considering all the evidence available to the
Commission, the Office of the General Counsel is prepared to
recommend that the Commission find probable cause to believe
that violations have occurred.

The Commission may or may not approve the General Counsel’s
recommendation. Submitted for your review is a brief stating
the position of the General Counsel on the legal and factual
issues of the case. Within 15 days of your receipt of this
notice, you may file with the Secretary of the Commission a
brief (ten copies if possible) stating your position on the

issues and replying to the brief of the General Counsel. (Three
copies of such brief should also be forwarded to the Office of
the General Counsel, if possible.) The General Counsel’s brief

and any brief which you may submit will be considered by the
Commission before proceeding to a vote of whether there is
probable cause to believe a violation has occurred.

If you are unable to file a responsive brief within 15
days, you may submit a written request for an extension of time.
All requests for extensions of time must be submitted in writing
five days prior to the due date, and good cause must be
demonstrated. In addition, the Office of the General Counsel
ordinarily will not give extensions beyond 20 days.




Holly Lathem, Treasurer
Page 2

A finding of probable cause to believe requires that the
Office of the General Counsel attempt for a period of not less
than 30, but not more than 90 days, to settle this matter
through a conciliation agreement.

Should you have any questions, please contact Mary Taksar,
the staff member assigned to this matter, at (202) 376-5690.

Sincerely,

R 1 /! /=
—/ Y/ A& 7(nﬁl?~:l)
Lawrence {l':" &h\“:

General Counsel

Enclosure
Brief
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

)

)

Ed Jenkins for Congress Committee ) MUR 2841
and Holly Lathem, as treasurer )

GENERAL COUNSEL'S BRIEF
I. STATEMENT OF THE CASE

This matter was generated based on information ascertained
by the Federal Election Commission ("the Commission") in the
normal course of carrying out its supervisory responsibilities
pursuant to Section 437g(a)(2) of the Federal Election Campaign
Act of 1971, as amended ("the Act").

Oon June 3, 1987, the Ed Jenkins for Congress Committee
("Jenkins Committee”) made a $1,000 contribution to the Gephardt

for President Committee ("Gephardt Committee"”) for the primary

oloction.l As part of its 1988 April Quarterly Report, the

Jenkins Committee filed an FEC Form 3X reporting independent
expenditures totaling $12,312.52 made on behalf of Richard
Gephardt for President. The 1988 April Quarterly Report
indicated that on February 26, 1988, the Jenkins Committee

purchased advertisements in several Georgia newspapers

¥ "primary election” means an election, including a runoff
election or a nominating convention or caucus held by a
political party, for the the selection of delegates to a
national nominating convention of a political party, or for the
expression of a preference for the nomination of persons for
election to the office of President of the United States.

26 U.S5.C. § 9032(7). The limitations on contributions to a
candidate imposed by paragraphs (1) and (2) of 2 U.5.C. § 44la
shall apply separately with respect to each election, except
that all elections held in any calendar year for the President
of the United States (except a general election for such office)
shall be considered to be one election. 2 U.S.C. § 44la(a)(6).
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supporting Richard Gephardt.

On March 28, 1989, the Commission found reason to believe
that the Ed Jenkins for Congress Committee and Holly Lathem, as
treasurer, violated 2 U.S5.C. § 44la(a)(1)(A) by making excessive
in-kind contributions to the Gephardt for President Committee
and 2 U.S.C. § 441d(a) by failing to include the appropriate
disclaimer in newspaper advertisements and initiated an
investigation in this matter.

II. ANALYSIS

A. Excessive Contributions

The Federal Election Campaign Act of 1971, as amended ("the
Act"), provides that a person may make up to $1,000 in
contributions to any candidate for federal office, or to his or
her authorized committee. 2 U.S.C. § 441a(a)(l)(A). Under the

Act, the term "person” includes a principal campaign committee

2

of a federal candidate. 2 U.S.C. § 431(11). Contribution is

defined to include any gift, subscription, loan, advance, or
deposit of money or anything of value made by any person for the
purpose of influencing a federal election. 2 U.S.C.

§ 431(8)(A)(i). Commission regulations explain that "anything

r 4 The Act further states that no political committee which
supports or has supported more than one candidate may be
designated as an authorized committee. 2 U.S.C. § 432(e)(3)(A).
This provision, however, defines support as not including a
contribution of $1,000 or less by an authorized committee to the
authorized committee of another candidate. 2 U.S8.C.

§ 432(e)(3)(B). Thus, this provision in conjunction with
Section 44la(a)(l) permits an authorized committee to contribute
to other candidates for federal office, within the applicable
limitations, in the same manner as any other person.
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of value" includes all in-kind contributions. 11 C.F.R.
§ 100.7(a)(1)(iidi)(A).

Expenditures made by any person in cooperation,
consultation, or concert, with, or at the request or suggestion
of, a candidate or his authorized political committees, or their
agents, shall be considered to be a contribution to such
candidate. 2 U.S.C. § 44la(a){(7)(B). Thus, the Act
distinguishes between payments that are made "totally
independently of the candidate and his campaign™ and those that
are "prearranged or coordinated."™ Buckley v. Valeo, 424 U.Ss. 1,
47 (1976).

Commission regulations explain that expenditures will not
be considered independent if they are made through any
arrangement, coordination, or direction by the candidate or his
or her agent prior to the publication, distribution, display, or
broadcast of the communication. 11 C.F.R. § 109.1(b)(4)(1i).

The regulations further explain that an expenditure will be
presumed to be coordinated with the candidate when it is based
on information about the candidate’s plans, projects or needs
provided to the expending person by the candidate, or by the
candidate’s agents with a view toward having the expenditure
made. 11 C.F.R. § 109.1(b)(4)(i)(A). An expenditure will also
be presumed to be coordinated when it is made by or through any
person who is, or has been, an officer of an authorized
committee, or who is, or has been, receiving any form of
compensation or reimbursement from the candidate, the

candidate’s committee or agent. 11 C.F.R. § 109.1(b)(4)(i)(B).
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As noted earlier, on June 3, 1987, the Ed Jenkins for
Congress Committee made a $1,000 contribution to the Gephardt
Committee for the primary election. As part of its 1988 April
Quarterly Report, the Jenkins Committee filed an FEC Form 3X
reporting independent expenditures totaling $12,312.52 made on

3 The 1988 April

behalf of Richard Gephardt for President.
Quarterly Report indicated that the Jenkins Committee, on
February 26, 1988, purchased advertisements in Georgia
newspapers supporting Congressman Gephardt. The advertisements
were published in thirty-one (31) newspapers in Georgia on
March 4, 1988. The Georgia Presidential Primary was held on
March 8, 1988.

The above-mentioned disbursements were for advertisements
which consisted of a letter on a facsimile of "Jenkins for
Congress” stationery from Congressman Jenkins to his
constituents which explained that he was supporting Gephardt for
President because he has served with Richard Gephardt for the
past eleven years on the House Ways and Means Committee and
which stated that Congressman Jenkins has witnessed the "depth
of his commitment to America. . . . [and] I wholeheartedly
endorse him for President of the United States." The

advertisements included photographs of Congressmen Jenkins and

3 According to the Reports Analysis Division, the Jenkins
Committee called the Commission and asked how to report
independent expenditures. Because there is no form for an
authorized committee to report independent expenditures, the
Committee was told to use FEC Form 3X. As part of its 1988
April Quarterly Report, the Jenkins Committee included an FEC
Form 3X reporting independent expenditures.




3 W9 9

0 9

4

Gephardt. Moreover, they expressly advocated the nomination of

Richard Gephardt for President. Subsequent filings by the
Jenkins Committee disclosed no further disbursements as
independent expenditures.

In its response to interrogatories, the Jenkins Committee
indicated that prior to the placing of these advertisements,
discussions took place between staff from the Jenkins Committee
and the staff from the Gephardt Committee concerning Congressman
Jenkin’s support for Richard Gephardt. The Committee also
indicated that these discussions involved a joint appearance of
Congressmen Jenkins and Gephardt and included scheduling
information, key contact individuals, and campaign strategy.
The Jenkins Committee stated that there were no discussions
between either the Congressmen or their respective committees
concerning the making of specific independent expenditures and
further asserted that these advertisements were placed without
any knowledge, cooperation, or consultation with Congressman
Gephardt, his principal campaign committee, or any agents of
Congressman Gephardt.

Despite the Jenkins Committee’s claim that the
advertisements were not made with any knowledge, cooperation, or
consultation with the Gephardt Committee, the facts indicate
that the advertisements placed by the Jenkins Committee were
made in cooperation or concert with the Gephardt for President
Committee, either by arrangement or coordination or based on
knowledge of the candidate’s plans provided by the candidate’s

committee. As noted, there were discussions between the staffs
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of the Jenkins and Gephardt Committees regarding a joint

appearance in Georgia, including scheduling, key contact
individuals, and campaign strategy. Congressmen Jenkins and
Gephardt made two joint appearances together onm April 20, 1987
before the DeKalb County Democratic Party and on February 26,
1988 at the annual Jefferson-Jackson Day Dinner. Congressman
Jenkins formally endorsed Representative Gephardt for President
in a press release dated February 26, 1988. It was on this same
day that the Jenkins Committee purchased thirty-one (31)
advertisements, to run March 4, 1988 in several Georgia
newspapers, in which Congressman Jenkins wholeheartedly endorsed
Richard Gephardt for President. The Georgia Presidential
Primary was held on March 8, 1988. Thus, the expenditures were
not made "totally independently” of the Gephardt campaign and
are, therefore, in-kind contributions to the Gephardt Committee.
Based on the aforementioned information provided by the
Jenkins Committee, the in-kind contributions, totaling
$12,312.52, made to the Gephardt for President Committee by the
Jenkins Committee were excessive contributions in violation of
2 U.5.C. § 44l1a(a)(l)(a). Because the Jenkins Committee made a
$1,000 contribution, on June 3, 1987, to the Gephardt Committee
for its primary election, these later expenditures made on
February 26, 1988 exceed the limitations in the Act by
$12,312.52.

B. Disclaimer Requirement

The Act also requires that any expenditure for a

communication which expressly advocates the election or defeat
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of a clearly identified candidate must state whether or not the
communication was paid for by the candidate, an authorized
political committee of the candidate, or agents of the
candidate. 2 U.S.C. § 441d(a)(1) and (2). The term "clearly
identified" means that the name of the candidate involved
appears, a photograph or drawing of the candidate appears, or
the identity of the candidate is apparent by unambiguous
reference. 2 U.S.C. § 431(18). Moreover, if the communication
is not authorized by the candidate, an authorized political
committee, or agents of the candidate, it must clearly state the
name of the person who paid for the communication and indicate
that it was not authorized by the candidate or the candidate’s
committee. 2 U.S.C. § 441d(a)(3).

The advertisements submitted by the Jenkins Committee in
response to the Production of Documents Request state that each
advertisement was "paid for by the Jenkins for Congress
Committee, and is not authorized by any candidate."™ Although
the Jenkins Committee asserts that the advertisements were not
specifically authorized by Richard Gephardt or the Gephardt
Committee, the facts noted in the above discussion of excessive
contributions indicate that the advertisements were made in
cooperation or concert with the Gephardt for President
Committee. Therefore, the disclaimer should have stated that
the advertisement was authorized by the Gephardt for President
Committee. Accordingly, the disclaimer appearing in the

thirty-one (31) advertisements violates 2 U.S5.C. § 441d(a).




III. GENERAL COUNSEL’'S RECOMMENDATION

Find probable cause to believe that the Ed Jenkins for
Congress Committee and Holly Lathem, as treasurer, violated
2 U.S.C. §§ 44la(a)(1)(A) and 441d(a).

General Counsel

a0

N
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November 21, 1990

OVERNIGHT MAIL DELIVERY

Mr. Lawrence M. Noble

General Counsel
Federal Election Commission

Washington, D. C. 20463
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= Dear Mr. Noble:
i Re: MUR 2841
Ed Jenkins for Congress

Committee and Hollis
Lathem, as treasurer

<
The undersigned, Ed Jenkins for Congress Committee, and
Hollis Lathem as treasurer, hereby requests an extension of
~ time of 20 days in which to file a responsive brief in the
above-styled matter for the following reasons:

It is necessary for the Committee to obtain certain infor-
mation from the Gephardt for President Committee before filing
the necessary response, and said Gephardt for President Committee
is presently inaccessible due to the absence of Representative
Also, the undersigned

Dick Gephardt from his Washington office.
Committee needs to confer with Representative Ed Jenkins before

filing such response, and this being a Congressional recess, he
has been inaccessible and unavailable for such a conference.

It is necessary for the undersigned Committee to have such
a conference with Representative Ed Jenkins and it is necessary
to obtain information from the Gephardt for President Committee
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Mr. Lawrence M. Noble
Page Two
November 21, 1990

prior to making this response, therefore the undersigned requests
an extension of time of 20 days (until December 18, 1990).

Thank you.
Sincerely,
Hollis Q. Lathem
Treasurer
Ed Jenkins for Congress Committee
HQL/ayd
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FEDERAL ELECTION COMMISSION

WASHINCTON, D C. 20463
November 29, 1990

Ms. Hollis Lathem, Treasurer

Ed Jenkins for Congress Committee
P.O0. Box 70

Jasper, GA 30143

RE: MUR 2841
Ed Jenkins for Congress
Committee and Hollis
Lathem, as treasurer

Dear Ms. Lathem:

This is in response to your letter dated November 21, 1990,
which we received on November 26, 1990, requesting an extension
of 20 days to respond to the General Counsel’s brief. After
considering the circumstances presented in your letter, I have
granted the requested extension. Accordingly, your response is
due by the close of business on December 19, 1990.

If you have any questions, please contact Mary Taksar, the
staff member assigned to this matter, at (202) 376-5690.

Sincerely,

Lawrence M. Noble
General Counsel

)
\_/ e —
BY: Lois /IG. Lerner

Associate General Counsel
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A Lew Pasnamzeor IncLuome Provessonas Conronarions
M0 VemmonT Avenue, N.W. * Wasunoron, D.C. 20008 *(202) 887.9030
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December 19, 19590 =

>
Ms. Mary Taksar :f
Office of General Counsel =t
Federal Election ssion ‘igxl’-é
999 E Btreet, N. =

washington, D.C. fzoics

2

Re: !Dlgzldl - BEd Jenkins for Congress Committee
s

Dear Ms. Taksar:

This letter is written to request an additional period of
time to respond to the Commission’'s letter dated November 9,
1990. Due to the recent designation of Perkins Coie as
counsel, the deadline of December 19 does not provide me with
an adeguate opportunity to review this letter with my client.
In light of the holidays both next week and the week after,
scheduling time to collect the necessary factual information to
< prepare a response and permit time for my client to review the

: materials prior to submission would be extremely difficult,

: Therefore, we request an extension of time until January 7,
1991, to respond to the Commission and to sllow the necessary
time for collecting relevant information, including the
a preparation of affidavits, and a response.

> 3 0 6 6
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Sincerely,

g

B. Holly Schadler

01690




MUR 2841

NAME OF COUNSEL: Robert F. Bauer and B, Holly Schadler

ADDRESS : Perkins Coie
1110 Vermont Avenue, N, W.
Washingt D, C., 2

202-956-5419

The above-named individual is hereby designated as my
counsel and is authorized to receive any notifications and other
communications from the Commission and to act on my behalf before

the Commission.

f:w'-if Jivfj

'y

Date Signature

RESPONDENT'S NAME: Ed Jenkins for Congress Committee

ADDRESS : P. O. Box 70

Jasper, GA 30143

HOME PHONE: 404-692-2059
BUSINESS PHONE: 404-692-2022
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FEDERAL ELECTION COMMISSION

WASHINGTON, D.C. 20463

December 21, 1990

B. Holly Schadler, Esqg.
Perkins Coie

1110 Vermont Avenue, N.W.
Washington, D.C. 20005

RE: MUR 2841
Ed Jenkins for Congress
Committee and Holly Lathem,
as treasurer

Dear Ms. Schadler:

This is in response to your letter dated December 19, 1990,
which we received on December 19, 1990, requesting an extension
until January 7, 1991 to respond to the General Counsel’'s Brief.
After considering the circumstances presented in your letter, I
have granted the regquested extension. Accordingly, your
response is due by the close of business on January 7, 1991.

If you have any gquestions, please contact Mary Taksar, the
staff member assigned to this matter, at (202) 376-5690.

sincerely,

Lawrence M. Noble
General Counsel

- P

BY: Lois @G. Lerner
Associate General Counsel
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Ms. Mary Taksar z
Office of General Counsel y
Federal Election Commission
999 E Street, NW
Washington, DC 20463 a
l'r‘ 0 o
4 —
2 Re: MUR 2841 - Ed Jenkins for Congress Committee and ‘ X
O Hollis Lathem. as Treasurer & 22
D
Dear Ms. Taksar: ?.
M ]
5 Enclosed for filing is the response of the Ed Jenkins @
: for Congress Committee and Hollis Lathem, as Treasurer,
— with regard to MUR 2841. The affidavits referred to in
5 this letter will be filed later this week.
-

Sincerely,

2 P ot

B. Holly Schadler
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PERKINS COIE

A Law Pamrnenswr Incronenc Proresssosin Componamions
110 Vermonr Avenue, N.'W. « Wassuncron, D.C. 20005 #(202) 887-9030

January 7, 1991

Lawrence M. Noble, Esq.
Office of the General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Attention: Mary Taksar

Re: MUR 2841 - Ed Jenkins for Congress Committee and
Hollis Lathem., as Treasurer

Dear Mr. Noble:

This letter constitutes the response of the Ed Jenkins for
Congress Committee (the "Committee”) and Hollis Lathem, as
treasurer ("Respondents”) to the General Counsel's brief
recommending that the Commission find probable cause to believe
that a violation of the Federal Election Campaign Act of 1971,
as amended ("FECA" or the "Act”), occurred. Specifically, the
General Counsel recommends that the Commission find probable
cause to believe that the Respondents violated 2 U.S.C.

§§ 441a(a)(1)(A) and 441d(a).

This response, and the accompanying affidavits of
Mr. Samuel Smith and Congressman Ed Jenkins, demonstrate that
there was no violation of the FECA and pursuant Regulations.
The expenditures made by the Committee to place advertisements
in thirty-one newspapers in Georgia were made totally
independently of the Gephardt for President Committee
("Gephardt Committee”). Consequently, there was no limit on
the amount the Committee was permitted to expend for the
purpose of purchasing these advertisements. Moreover, the
disclaimer printed on each advertisement was appropriate.

Factual Background

As the Committee's previous response indicated, while
limited contact occurred between staff members of the Jenkins
and Gephardt Committees and between Messrs. Jenkins and
Gephardt, no conversation related to the independent

Teuex: 44-0277 Pcso Un « Facsaane (Ge 1, n, m): (202) 223-2088
Ornem Orrces: AscHomacs, ALaska ® Buievue, Wasanc ron * Pormuann, Onecos * SeaTrie, WASHING TON
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Lawrence M. lolg. Esq. .

January 7, 1991
Page 2

expenditures ever occurred. On two occasions Congressman
Jenkins and Gephardt appeared together at public events in
Georgia. On April 20, 1987, almost one year prior to the
expenditures, the Congressmen attended a reception before a
speech Mr. Gephardt delivered to the Dekalb County Democratic
Party. They also attended the Jefferson-Jackson Day Dinner in
Georgia on February 26, 1988. Messrs. Gephardt and Jenkins did
not discuss, at any time, the Jenkins Committee making
expenditures related to the Georgia primary or Congressman
Gephardt's presidential campaign or specifically the proposal
to place advertisements in Georgia newspapers. Jenkins
Affidavit ¥ 5.

Prior to the February, 1988 event, Congressman Jenkins'
staff spoke with the Gephardt Committee's scheduling staff in
Washington, D.C. to organize the details of Congressman
Gephardt's appearance. Smith Affidavit ¥ 3. These
conversations focussed specifically on scheduling arrangements
including: details of Congressman Gephardt's arrival and
departure, and a discussion of key Democratic Party and local
public leaders whom Mr. Gephardt should meet. ]Id. at ¥ 3.
They also touched on, in the course of casual conversation,
what subsequent campaign appearances Mr. Gephardt might have
tentatively scheduled in the state and general national
"campaign strategy."1l/ No one on Congressman Jenkins's staff,
including Mr. Smith, engaged in any conversation with the
Gephardt Committee for the purpose of discussing or gathering
information to use in connection with preparing or running the
newspaper advertisements nor did the subject of these
expenditures ever arise.

1/ In response to the Commission's Questions and Request for
Production of Documents, the Committee stated that
conversations with the Gephardt Committee centered on
"scheduling, key contact individuals and campaign strategy".
Some clarification is necessary regarding the Committee's use
of the term "campaign strategy". "Campaign strategy" was a
catchall phrase to describe the subject matter of a casual
stage of the conversations, which occurred exclusively for the
purpose of scheduling the upcoming event.

More precisely, the discussions of "campaign strategy" were
political banter about how Gephardt was doing nationally and
his prospects for Super Tuesday. The Gephardt staff involved
were located in Washington, D.C. and had little or no knowledge
about the Georgia campaign or the candidates needs or plans in
the state, or nationally, other than the details of his
schedule.




Lawrence M. No . Esq.
January 7, 1991
Page 3

The Jenkins Committee decided, totally independently, to
place newspaper advertisements which explained the reasons for
Mr. Jenkins's support for Mr. Gephardt in the presidential
race. See Jenkins Affidavit and Smith Affidavit. This
advertisement ran in thirty-one papers throughout Georgia. The
ad was a note from Congressman Jenkins about his longstanding
relationship with Mr. Gephardt, not reflective of any Gephardt
campaign strategy or plan. Exhibit A. It discussed common
values and goals shared by the Congressmen during their years
of service together.

The Committee reviewed the requirements of the FECA and the
Regulations prior to running the advertisements to ensure that
any prior contact that had occurred with the Gephardt Committee
would not destroy the independence of the expenditure. Smith
Affidavit ¥ 5. To confirm his understanding of the law,

Mr. Smith consulted the Commission staff regarding the specific
factual situation. JId. at ¥ 6.
Applicable Law
The FECA and pursuant Regulations adopt the definition of
"independent expenditure™ articulated by the Supreme Court in
, 424 U.S. 1 (1976), that is any expenditure
which: (1) expressly advocates the election or defeat of a
clearly identified candidate; 2/ and (2) is made without the
cooperation, the prior consent of or in consultation with, or
at the request or suggestion of any candidate or any agent or
authorized committee of the candidate for whom the expenditure
is made. 2 U.S.C. § 431(17); 11 C.F.R. § 109.1(a). Prior
arrangement, coordination or direction by the candidate or his
agent relative to the expenditure defeats the independence of
that expenditure. The FEC Regulations establish a presumption
that an expenditure is not independent if it is made "based on
information about the candidate's plans, projects or needs
provided by the candidate or his agent with a view toward

having an expenditure made." (emphasis added). 11 C.F.R.
§ 109.1(b)(4)(i).

2/ There is no question that these expenditures were made for
the purpose of expressly advocating Mr. Gephardt's nomination
for President.




-

7 3 0 6 6

4

oy

< r oy driighe bl o 1 ACTL M) T L el o o e
¥ PP R i Syt i ¥ .
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January 7, 1991
Page 4

Discussion

The General Counsel's Brief concludes that the Committee's
expenditure must have been "made in cooperation or concert with
the Gephardt for President Committee, either by arrangement or
coordination gr based on knowledge of the candidate's plans
provided by the candidate's committee". (emphasis added) The
facts do not support this conclusion, and they do not, in any
case, support any suggestion that the candidate provided
information "with a view toward having an expenditure made".
The Gephardt campaign was not aware or informed of any proposed
newspaper ads. There is no evidence, either based on the
limited contacts between the Committee and Gephardt's campaign
or the content and placement of the ads, that the Committee's
independence was in any way compromised prior to making these
expenditures.

e \a for Raiad £ :
Nonindependence

A presumption of nonindependence arises only if: (1) the
expenditure is "based on information" about the candidates
plans, projects, or needs; and (2) the candidate, his committee
or agent provides this information " i
the expenditure made”. 11 C.F.R. § 109.1(a)(4)(i)(A).
Therefore, even if the Gephardt Committee had imparted
information to the Jenkins Committee about the campaign, which
it did not, so long as such information was not provided with
the intent of having the expenditure made, the presumption of
nonindependence could not arise.

Running newspaper advertisements was the Committee's idea
which was never discussed with or revealed to the Gephardt
campaign. The only information provided to the Jenkins staff
was that necessary to schedule Mr. Gephardt's trip to Georgia.
The Gephardt campaign had no idea that the Committee was
contemplating or had plans to place the newspaper
advertisements or, for that matter, make any expenditure in
support of Mr. Gephardt's candidacy. Therefore, the requisite
intent by the Gephardt campaign to provide information to the
Committee in order to make this expenditure did not exist.
Without this intent, no presumption is raised.

Moreover, the advertisements themselves speak to their
independence. They were notes to fellow Georgians from Mr.
Jenkins about his relationship with Mr. Gephardt over the years
they served together in the House of Representatives. This
personal expression of support is not "based on information”
from the campaign. Further, the placement of the
advertisements throughout the state is evidence that
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distribution was not in any way based on targeting or
demographic information provided by the campaign. The
advertisements ran in every major newspaper in Georgia, not
targetted to geographical areas or voter groups of key
importance to the campaign. These expenditures do not even
meet the first requirement--that they were made "based on
information®” from the Gephardt Committee--to trigger the
presumption of nonindependence.

B, No Prior Arrangement or Coordination

The General Counsel states that the expenditure, if not
“based on information” from the Gephardt campaign, was made
subject to arrangement, coordination or direction by the
Gephardt Committee prior to making the expenditure. As the
Commissioners themselves have noted, "the making of
[independent] expenditures always carries the opportunity for
coordination between the maker of the expenditure and the
candidate benefitted by them". MUR 2766, Statement of Reasons,
Commissioner Josefiak. But there is no evidence, or any basis
for inferring from the advertisements themselves, that the
Committee took that opportunity here. Moreover, the two
individuals who could have consulted or coordinated with the
Gephardt Committee, attest that no such coordination or
cooperation occurred.

The Act does not impose, nor has the Commission ruled that
there is, a total bar on communications between an independent
expenditure committee and the candidate, or his agent, that may
benefit from that expenditure, so long as those communications
do not relate to the independent expenditures themselves.
Establishing such a strict standard, particularly in light of
evidence including sworn affidavits that no such coordination
or cooperation occurred, was never contemplated by the FECA or

the Supreme Court in Buckley v, Valeo.

The Supreme Court, in defining the standard of requisite

independence noted, if a person purchases billboard
advertisements endorsing a candidate "completely on his own and
not at the request or suggestion of the candidate or his
agent's [sic] that would constitute an independent
expenditure . . .". 424 U.S. at 47 n. 53; (quoting S. Rep.
No. 689 93rd Cong., 2nd Sess. 18, reprinted in 1974, U.S. Code
Cong. & Admin. News 5604. Similar circumstances are presented
here. The Committee, completely on its own, with no request or
suggestion of Congressman Gephardt or any agent, expended funds
for the advertisements.
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Conclusion

There is no factual or legal basis to find that the
Committee was not acting independently of the Gephardt campaign
in designing and purchasing these advertisements. For all of
the reasons stated above, the Commission should find no
probable cause to believe that the Respondents violated any
provision of the FECA.

Respectfully submitted,
/ 9

Robert F. Bauer
B. Holly Schadler
- Counsel for Respondents

O Enclosure
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FOR CONGRESS

Over the past six months, many of you have asked why I am
supporting Dick Gephardt for President. Serving on the
House Ways & Means Committee with him for the past 11
years has given me many opportunitiss to see tho depth of
his commitment to America. As a grassroots worker and
moderate Democrat, Dick and I share many common values
and goals. As a candidate for President of the United States,
he is the best.

Dick Gephardt and I have worked closely on major trade
issues involving the textile and apparel industries, as well as
on agricultural matters. We have fought for
policies that would correct imbalances with other countries.
Simply put, we have sought to enforce the golden ruls with
our trade partners: treat us fatrly and you'll get the sams in
return. He has worked diligently to preserve and support
our agricultural bases and family farms.

The Gephardt Presidency will invest our resources in
beginning their careers, those who are established in the
workplace and those who have retired. Dick Gephardtisa
realist. He is a motivator and a Jeader I have always found
him to be very attentive to me as a Georgian and the needs
of our state. I trust him, and I wholehsartedly endorse him
for President of the United States.

- =
 —

Ed Jenkins
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January 9, 1991

Lawrence M. Noble, Esquire
Office of the General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

[2:2Hd 6-NIC 16

Attention: Mary Taksar

Re: MUR 2841 - Ed Jenkins for Congress Committee and
Hollis Lathem. as Treasurer

Dear Mr. Noble:

Enclosed you will find the affidavits of Edgar L.
Jenkins and Samuel F. Smith filed to accompany the letter
submitted by the Ed Jenkins for Congress Committee and
Hollis Lathem, as Treasurer, on January 8, 1991,

Sincerely,

3 uer
B. Holly Schadler
Counsel to Respondents

01420/30

Teuex: 44-0277 Pcso Un » Facssns (Ge i, m): (202) 223-2088 e
Orm Ormces: ANCHORAGE, ALaska * Bevuevur, Wastncton * PorTiann, Omecon ® Seatrie, Wasnmoron gy

<
as B

5§ ™




BEFORE THE
FEDERAL ELECTION COMMISSION

IN THE MATTER OF
Ed Jenkins for Congress )

Committee and Hollis ) MUR 2841
Lathem, as Treasurer )
AFFIDAVIT OF SAMUEL F. SMITH

I, Samuel F. Smith, under penalty of perjury pursuant to
Section 1746 of Title 28, declare as follows:

1. I have personal knowledge of the facts set forth herein
and, if called upon to testify in this matter, I would
testify as set forth herein.

2. I served as Administrative Assistant to Congressman Ed
Jenkins during the years 1987 and 1988. I also served as
campaign director of the Ed Jenkins for Congress Committee
(the "Committee™) for certain periods during 1987 and 1988.

3. I talked to the staff of the Gephardt for President
Committee ("Gephardt Committee") for the purpose of
arranging the details of Congressman Gephardt's trip to
Georgia on February 26, 1988.

4. These conversations dealt specifically with Mr. Gephardt's
schedule and other details related to his attendance at the
Jefferson-Jackson Day Dinner.

5. I reviewed the requirements related to independent
expenditures under the Federal Election Campaign Act of
1971, as amended, and the Regulations prior to the
Committee placing the newspaper advertisements.

6. I contacted the Federal Election Commission to confirm my
understanding of the law as it related to independent
expenditures.

7. 1 did not consult with the Gephardt Committee staff, or any
agent of the Gephardt Committee, about the newspaper
advertisements or any proposal to make expenditures to
advocate the nomination of Mr. Gephardt.




8. I did not communicate directly or indirectly with the
Gephardt Committee about its activities, strategies or
needs as they related to the newspaper advertisements.

9. The Gephardt Committee never suggested or requested that
the Jenkins Committee make an expenditure to place
newspaper advertisements, or for any other purpose, in
support of the nomination of Mr. Gephardt.

Further Affidavit sayeth not.

2 it

Samuel F. Smith

Subscribed and sworn to before me this é:z, day of

January, 1991.
Notary ;

/ Notary Public, Hail County, Georgia
My Commission Expires April 11, 1992

mn
~
O
-
M
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BEFORE THE
FEDERAL ELECTION COMMISSION

IN THE MATTER OF

Ed Jenkins for Congress )

Committee and Hollis ) MUR 2841
Lathem, as Treasurer )

AFFIDAVIT OF EDGAR L. JENKINS

I, Edgar L. Jenkins, under penalty of perjury pursuant to

Section 1746 of Title 28, declares as follows:

&S

I have personal knowledge of the facts set forth herein
and, if called upon to testify in this matter, I would
testify as set forth herein.

I have served as a Member of Congress from Georgia since
1977.

On April 20, 1987, I appeared with Mr. Gephardt at a
reception prior to Mr. Gephardt's speech to the Dekalb
County Democratic Party.

I appeared with Mr. Gephardt at the Jefferson-Jackson Day
Dinner in Georgia on February 26, 1988.

At no time during these joint appearances, or any time, did
I discuss with Mr. Gephardt my Committee making independent
expenditures related to the Georgia primary or Congressman
Gephardt's presidential campaign or specifically the
proposal to place advertisements in Georgia newspapers.

I did not consult with Mr. Gephardt, the Gephardt for
President Committee ("Gephardt Committee"), or any agent of
the Gephardt Committee, about the newspaper advertisements
or any proposal to make expenditures to advocate the
nomination of Mr. Gephardt.

I did not communicate directly or indirectly with Mr.
Gephardt, or any agent of Mr. Gephardt or the Gephardt
Committee, about its activities, strategies or needs as
they related to the newspaper advertisements.
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8. The Gephardt Committee never suggested or requested that
the Jenkins Committee make any expenditure to place
newspaper advertisements, or for any other purpose, in
support of the nomination of Mr. Gephardt.

Further Affidavit sayeth not.

\¥7 Aﬂ\u_kﬁhx\\

ga:}L Jenklhd o

/
Subscribed and sworn to before me this Bi, day of
January, 1991.

O U Dobso

otary
f‘l'fcv'\quf" D\CPH"" 03

01790
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BEFORE THE FEDERAL ELECTION COMMISSION
In the Matter of

Ed Jenkins for Congress MUR 2841
Committee and Hollis Lathem,

as treasurer

e — — —

GENERAL COUNSEL'S REPORT

L BACKGROUND

On November 9, 1990, the Office of the General Counsel
mailed a brief and a letter notifying the Respondents of the
General Counsel’s intent to recommend to the Commission a
finding of probable cause to believe that the Ed Jenkins for
Congress Committee ("Jenkins Committee") and Hollis Lathem, as
treasurer, violated 2 U.5.C. §§ 44la(a)(1)(A) and 441d(a).

II. GENERAL COUNSEL'S BRIEF

The General Counsel’s brief notes that on June 3, 1987, the
Jenkins Committee made a $1,000 contribution to the Gephardt
Committee for the primary election. It also notes that when the
Jenkins Committee later made expenditures, totaling $ 12,312.52,

on behalf of Richard Gephardt for President, the Committee made

excessive in-kind contributions in the amount of $12,312.52.1

The General Counsel’s brief states that despite the Jenkins

1. The Jenkins Committee reported making independent
expenditures, totaling $12,312.52, on behalf of Richard Gephardt
for President. On February 26, 1988, the Jenkins Committee
purchased advertisements wholeheartedly supporting Richard
Gephardt in thirty-one (31) Georgia newspapers. The Jenkins
Committee reported the purchase of these advertisements to the
Commission as independent expenditures in its 1988 April
Quarterly Report.
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Committee’s claim that the advertisements were not made with any
knowledge, cooperation, or consultation with the Gephardt
Committee, the facts indicate that the advertisements placed by
the Jenkins Committee were made in cooperation or concert with
the Gephardt for President Committee, either by arrangement or
coordination or based on the knowledge of the candidate’s plans
provided by the candidate’s committee. The General Counsel’s
brief indicates that there were discussions between the staffs
of the Jenkins and Gephardt Committees regarding a joint
appearance in Georgia, including scheduling, key contact
individuals, and campaign strateqgy. Additionally, it states
that on February 26, 1988, Congressman Jenkins formally endorsed
Representative Gephardt for President in a press release, the
two Congressmen made a joint appearance at the annual
Jefferson-Jackson Day Dinner in Georgia, and the Jenkins
Committee purchased advertisements endorsing Richard Gephardt
for President in thirty-one (31) Georgia newspapers.

III. COMMITTEE'S RESPONSE

In their response to the General Counsel’s brief,
Respondents contend that the the Committee did not wviolate the
Act or the Regulations. Respondents contend that the
expenditures made by the Jenkins Committee for advertisements in
thirty-one (31) Georgia newspapers were made totally
independently of the Gephardt for President Committee. The
Respondents further contend that because the expenditures were
made independently, there was no limit on the amount that the

Jenkins Committee was permitted to expend for the purchasing of




9 3 06 80

0 40

5

i i (AR~ T o e o S L = — BT S < T

these advertisements. Additionally, the Respondents argue that
because the expenditures were made independently, the
disclaimer printed on each advertisement was appropriate.

In their response, the Respondents indicate that there was
limited contact between staff members of the Jenkins and
Gephardt Committees and between the Congressmen and that no
conversation relating specifically to independent expenditures
took place. The Respondents state that prior to the
February 26, 1988 event, Congressman Jenkins' staff spoke with
the Gephardt Committee’s scheduling staff in Washington, D.C. to
organize the details of Congressman Gephardt’'s appearance.
According to the Respondents, these conversations focused
specifically on scheduling arrangements which included details
of Congressman Gephardt’s arrival and departure and a discussion
of key Democratic Party and local public leaders whom Mr.
Gephardt should meet.

The Respondents acknowledge that the Congressmen appeared
together in Georgia at two EVents.z however, they state that the
Congressmen did not specifically discuss, at the two events or
at any time, the Jenkins Committee making expenditures related
to the Georgia primary or placing advertisements in Georgia
newspapers. The Respondents state that no one on Congressman
Jenkin’'s staff engaged in any conversation with the Gephardt

Committee for the purpose of discussing or gathering information

2. On April 20, 1987, Congressmen Jenkins and Gephardt

appeared before the DeKalb County Democratic Party and on
February 26, 1988, they appeared at the Annual Jefferson-Jackson
Day Dinner.
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to use in connection with preparing or running the newspaper
advertisements and that the subject of making independent
expenditures never arose.

The Respondents also acknowledge that when they answered
the Commission’s interrogatories, they stated that the Jenkins
and Gephardt Committees discussed campaign strategy. In its
response to the General Counsel’s brief, the Jenkins Committee
indicates that when the Committee used the term "campaign
strategy," it used it in a casual manner to describe a casual
stage of conversations which occurred for the purpose of
scheduling the joint appearance of the Congressmen at the
Jefferson-Jackson Day Dinner. See Attachment 2, page 3.
Respondents also state that the newspaper advertisements at
issue were not reflective of Congressman Gephardt’s campaign
strategy but discussed the values and goals shared by the
Congressmen.

The Respondents contend that the Gephardt Committee’s
requisite intent to provide information to the Jenkins Committee
in order to make the expenditure in question does not exist.
The Respondents also argue that the Act does not impose nor has
the Commission ruled that there is a total bar on communications
between an independent expenditure committee and the candidate
or agent benefiting from that expenditure so long as those
communications do not relate to the independent expenditures.
IV. AFFIDAVITS

On January 9, 1991, the Ed Jenkins for Congress Committee

and Hollis Lathem, as treasurer, submitted affidavits from

(Y =
R ALY,
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Congressman Ed Jenkins and Samuel F. Smith. See Attachment 3,

These affidavits followed the Committee’s response brief
submitted on January 8, 1991.

In his affidavit, Congressman Jenkins states that he did
not discuss with Mr. Gephardt the Jenkins Committee’s making
expenditures on behalf of the Gephardt Committee and that he did
not consult with Mr. Gephardt, the Gephardt for President
Committee, or any agent of the Gephardt Committee regarding the
newspaper advertisements. Congressman Jenkins avers that he did
not communicate directly or indirectly with Mr. Gephardt or the
Gephardt Committee about its activities, strategies, or needs as
they related to newspaper advertisements. Congressman Jenkins
also states that the Gephardt Committee never suggested or
regquested that the Jenkins Committee make any expenditure to
place newspaper advertisements, or for any other purpose, in
support of Richard Gephardt.

In his affidavit, Mr. Smith states that he talked to the
staff of the Gephardt for President Committee for the purpose of
arranging the details of Congressman Gephardt’s trip to Georgia
on February 26, 1988 and that these conversations dealt
specifically with Mr. Gephardt’s schedule and other details
related to his attendance at the Jefferson-Jackson Day Dinner

held on February 26, 1988. Mr. Smith also avers that he did not

3. According to Mr. Smith’'s affidavit, he served as
Administrative Assistant to Congressman Jenkins during the years
1987 and 1988. Mr. Smith’'s affidavit also states that he served
as campaign director of the Ed Jenkins for Congress Committee
for certain periods during 1987 and 1988.
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consult with the Gephardt Committee staff or any agent of the
Gephardt Committee about the newspaper advertisements or any
proposal to make expenditures to advocate the nomination of

Mr. Gephardt. Like Congressman Jenkins, Mr. Smith states that
he did not communicate directly or indirectly with the Gephardt
Committee about its activities, strategies, or needs as they
related to the newspaper advertisements.

V. SUPPLENENTAL BRIEF

This Office still feels that there is evidence which
supports a finding of probable cause to believe that the
Ed Jenkins for Congress Committee and Hollis Lathem, as
treasurer, made in-kind contributions to the Gephardt campaign.
In our view, the placing of the advertisements on the same day
as the press conference and Representative Gephardt’s appearance
in Georgia demonstrate that the advertisements were placed in
concert with the the Gephardt campaign notwithstanding the
absence of any communication between the Jenkins and Gephardt
Committees regarding these advertisements.

Nevertheless, the response has put into issue whether or
not the Jenkins Committee could make independent expenditures on
behalf of Richard Gephardt, another Federal candidate. We
recognize that this issue has been discussed at several
Commission meetings leading up to a consensus to proceed in this
matter on the basis that the advertisements were in-kind
contributions. Given the response, the issue whether one
candidate can make independent expenditures on behalf of another

must be addressed. Therefore, this Office believes it is
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appropriate to issue a supplemental brief addressing this issue
and give the Respondents additional time to respond before

preparing a report to the Commission with appropriate

recommendations.

Date “/lﬁ/{/q/ { :;awrence M. NohM

General Counsel

Attachments:
1. General Counsel’s Brief
2. Response
3. Affidavits of Congressman Jenkins and Mr. Samuel Smith

Staff Assigned: Mary Taksar
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WASHINCTON, DC. 20463
January 22, 1992 SEHS|T|VE

TO: The Commission
FROM: Lawrence M. Noble 2
General Counsel
SUBJECT: MUR 2841~ Ed Jenkins for Congress Committee

and Hollis Lathem, as treasurer

Attached for the Commission’s review is a supplemental
brief stating the position of the General Counsel on the legal
and factual issues of the above-captioned matter. A copy of
this brief and a letter notifying the respondent of the General
Counsel’s intent to recommend to the Commission a finding of
probable cause to believe were mailed on January 22, 1992.
Following receipt of the respondent’s reply to this notice, this
Office will make a further report to the Commission.

Attachments

1. Brief
2. Letter to respondent

Staff Assigned: Mary Taksar
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FEDERAL ELECTION COMMISSION

WASHINGCTON, D C. 20463

January 22, 1992

Robert F. Bauer, Esq.

B. Holly Schadler, Esqg.
Perkins Coie

607 14th Street, N.W.

Suite 800

Washington, D.C. 20005-2011

RE: MUR 2841
Ed Jenkins for Congress Committee
and Hollis Lathem, as treasurer

Dear Mr. Bauer and Ms. Schadler:

Based on information ascertained in the normal course of
carrying out its supervisory responsibilities, the Federal
Election Commission found reason to believe that the Ed Jenkins
for Congress Committee ("Committee”) and Hollis Lathem, as
treasurer, violated 2 U.S.C. §§ 44la(a)(1l)(A) and 441d(a), and
instituted an investigation in this matter.

After considering all the evidence available to the
Commission and your response of January 9, 1991 to the General
Counsel’s Brief dated November 11, 1990, the Office of the
General Counsel has prepared a supplementary brief and is
prepared to recommend that the Commission find probable cause to
believe that violations have occurred.

The Commission may or may not approve the General Counsel’s
recommendation. Submitted for your review is a supplemental
brief stating the position of the General Counsel on the legal
and factual issues of the case. Within 15 days of your receipt
of this notice, you may file with the Secretary of the
Commission a brief (ten copies if possible) stating your
position on the issues and replying to the brief of the General
Counsel. Three copies of such brief should also be forwarded to
the Office of the General Counsel, if possible. The General
Counsel’s brief and any brief which you may submit will be
considered by the Commission before proceeding to a vote of
whether there is probable cause to believe a violation has
occurred.

If you are unable to file a responsive brief within 15
days, you may submit a written request for an extension of time.
All requests for extensions of time must be submitted in writing

==
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Robert F. Bauer, Esqg.
B. Holly schadler, Esq.
MUR 2841

Page 2

five days prior to the due date, and good cause must be
demonstrated. In addition, the Office of the General Counsel
ordinarily will not give extensions beyond 20 days.

A finding of probable cause to believe requires that the
Office of the General Counsel attempt for a period of not less
than 30, but not more than 90 days, to settle this matter
through a conciliation agreement.

Should you have any questions, please contact Mary Taksar,
the attorney assigned to this matter, at (202) 219-3400.

General Counsel

Enclosure
Brief
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 2841
Ed Jenkins for Congress Committee and
Hollis Lathem, as treasurer

GENERAL COUNSEL'’S BRIEF
I, STATEMENT OF THE CASE

On March 28, 1989, the Commission found reason to believe
that the Ed Jenkins for Congress Committee and Hollis Lathem, as
treasurer, violated 2 U.S.C. § 44la(a)(1)(A) by making excessive
in-kind contributions to the Gephardt for President Committee and
2 U.S.C. § 441d(a) by failing to include the appropriate
disclaimer in newspaper advertisements and initiated an
investigation in this matter. On November 9, 1990, this Office
mailed a brief to the respondents which notified them of the
General Counsel’s intent to recommend to the Commission a finding
of probable cause to believe that the Ed Jenkins for Congress
Committee and Hollis Lathem, as treasurer, violated 2 U.S.C.

§§ 44la(a)(1)(A) and 441d(a). On January 8, 1991, respondents
filed their response to the General Counsel’s brief and presented
additional evidence as support of their position that because the
expenditures were made independently, there was no limit on the
amount that the Jenkins Committee was permitted to expend for the
purchase of the thirty-one (31) newspaper advertisements and that
the disclaimer on each advertisement was appropriate.

Because the respondents submitted additional affidavits in

response to the General Counsel’s brief, the General Counsel has
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taken this additional evidence into account and prepared a revised

review of the factual record in this matter as it now exists. The
General Counsel still holds the opinion that the record supports a
finding of probable cause to believe that the Ed Jenkins for
Congress Committee and Hollis Lathem, as treasurer, made in-kind
contributions to the Gephardt for President campaign
notwithstanding respondents’ additional evidence. Nevertheless,
if this additional evidence is viewed as establishing that the
payments for the advertisements would gqualify as independent
expenditures, then the response has put into issue the gquestion
whether Representative Jenkins could make independent expenditures
on behalf of Representative Gephardt. Thus, the General Counsel
submits this supplemental brief to address this issue.
II. ANALYSIS

A. Facts

On June 3, 1987, the Jenkins Committee made a $1,000
contribution to the Gephardt Committee for the primary election.
The Committee later made expenditures totaling $12,312.52 on
behalf of Richard Gephardt for President. The Committee spent the
$12,312.52 on advertisements which supported Richard Gephardt.
These advertisements appeared in thirty-one (31) Georgia
newspapers on March 4, 1988, four days prior to the Georgia
Presidential Primary. The advertisements consisted of a letter on
a facsimile of "Jenkins for Congress" stationery from
Congressman Jenkins to his constituents which explained that he
was supporting Richard Gephardt for President because he had

served with Mr. Gephardt for eleven years on the House Ways and




Means Committee and had witnessed the "depth of his commitment to
America."” Congressman Jenkins further stated in the letter that
he "wholeheartedly endorse(d] him for President of the
United States." The advertisements included photographs of
Congressmen Jenkins and Gephardt.

Respondents acknowledged that there were discussions between
the staffs of the Jenkins and Gephardt committees regarding a
joint appearance in Georgia, including scheduling, key contact
individuals, and campaign strategy. Additionally, on February 26,
1988, Congressman Jenkins formally endorsed Richard Gephardt for
President in a press release and the two Congressman made a joint
appearance at the annual Jefferson-Jackson Day Dinner in Georgia.

In its April 1988 Quarterly Report, the Committee reported
the purchase of the newspaper advertisements as independent
expenditures. The respondents continue to assert that the
expenditures made by the Committee were made totally independently
of the Gephardt for President Committee. According to the
respondents, there was limited contact between staff members of
the Jenkins and Gephardt Committees and between Messrs. Jenkins
and Gephardt and that no specific conversation relating to the
expenditures ever occurred. The respondents state that on two
occasions, Congressmen Jenkins and Gephardt appeared together at
public events in Georgia. Respondents also state that one year
prior to the expenditures, the Congressmen attended a reception
before a speech Mr. Gephardt delivered to the Dekalb County
Democratic Party. Respondents indicate that the two Congressmen

attended the Jefferson-Jackson Day Dinner in Georgia on
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February 26, 1988.

Respondents submitted an affidavit from Congressman Jenkins
which states:

At no time during these joint appearances, or any

time, did I discuss with Mr. Gephardt my Committee
making independent expenditures related to the Georgia
primary or Congressman Gephardt’s presidential campaign
or specifically the proposal to place advertisements in
Georgia newspapers.

I did not consult with Mr. Gephardt, the Gephardt for
President Committee ("Gephardt Committee”), or any agent
of the Gephardt Committee, about the newspaper
advertisements or any proposal to make expenditures to
advocate the nomination of Mr. Gephardt.

I did not communicate directly or indirectly with
Mr. Gephardt or the Gephardt Committee, about its
activities, strategies or need as they related to
newspaper advertisements.
According to respondents, prior to the February 1988 event,
Congressman Jenkins’ staff spoke with the Gephardt Committee’s
scheduling staff in Washington, D.C. to organize the details of

Congressman Gephardt’s appearance. Respondents state that these

)40y 3 Uy

conversations focused specifically on scheduling arrangements.

3

Additionally, respondents indicate that the conversations touched
on, "in the course of casual conversation, what subsequent
campaign appearances Mr. Gephardt might have tentatively scheduled
in the state and general national ‘campaign strategy.’”
Respondents state that no one on Congressman Jenkins’ staff
engaged in any conversation with the Gephardt Committee for the
purpose of discussing or gathering information to use in
connection with the newspaper advertisements.

Respondents submitted an affidavit from Samuel F. Smith who

served as administrative assistant to Congressman Jenkins during




1987 and 1988 and as campaign director for certain periods in 1987
and 1988. Mr. Smith stated the following in his affidavit:

1 talked to the staff of the Gephardt for President
Committee ("Gephardt Committee”) for the purpose of
arranging the details of Congressman Gephardt’s trip to
Georgia on February 26, 1988,

These conversations dealt specifically with
Mr. Gephardt's schedule and other details related to his
attendance at the Jefferson-Jackson Dinner....

I did not consult with the Gephardt Committee staff, or
any agent of the Gephardt Committee, about the newspaper
advertisements or any proposal to make expenditures to

advocate the nomination of Mr. Gephardt.

I did not communicate directly or indirectly with the
Gephardt Committee about its activities, strategies or
needs as they related to the newspaper advertisements.

2

The Gephardt Committee never suggested or requested that
the Jenkins Committee make an expenditure to place
newspaper advertisements, or for any other purpose, in
support of the nomination of Mr. Gephardt.

B. Legal Framework

1. Principal Campaign Committees and Independent Expenditures

4 09 057

In fashioning the Federal Election Campaign Act and its
amendments, Congress made some fundamental distinctions between
political committees organized to support a specific candidate and
authorized by that candidate to do so ("authorized committees”)
and all other types of political committees.

First, the Act provides a separate definition for an

"authorized committee.” The term "authorized committee" means the
principal campaign committee or any other political committee
authorized by a candidate under Section 432(e)(l) of Title 2 to
receive contributions or make expenditures on behalf of such

candidate. 2 U.S8.C. § 431(6). The Act states that no political
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committee which supports or has supported more than one candidate
may be designated as an authorized committee. 2 U.S5.C.

§ 432(e)(3). The term "support" does not include a contribution
by an authorized committee in amounts of $1,000 or less to an

1 2 u.s.c.

authorized committee of any other candidate.
§ 432(e)(3)(B). An "unauthorized committee” is a political
committee which has not been authorized in writing by a candidate
to solicit or receive contributions or make expenditures on behalf
of such candidate, or which has been disavowed pursuant to

11 C.F.R. § 100.3(a)(3). The Act requires each candidate for
Federal office to designate in writing a political committee to
serve as the principal campaign committee of the candidate within
15 days of becoming a candidate. 2 U.S.C. § 432(e)(1). The Act
permits a candidate to designate other committees to serve as
authorized committees if designations are in writing and filed
with the principal campaign committee of such candidate. 2 U.S.C.
§ 432(e)(1).

Second, the Act distinguishes between authorized and
unauthorized committees regarding the method of filing reports and
other documents. Authorized committees of a candidate must file
designations, statements, or reports of receipts or disbursements

made by the authorized committee of a candidate with the

: N These conditions allow a candidate for the office of
President to designate the national committee of such political
party as a principal campaign committee provided that the
national committee maintains separate books of account with
respect to its functions as a principal campaign committee and
candidates may designate a political committee established
solely for the purpose of joint fundraising by such candidates
as an authorized committee.
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candidate’s principal campaign committee so that the principal
campaign committee can compile and file such designation,
statements, and reports as required by the Act. 2 U.S.C.
§ 432(f). Designations, statements, and reports required for a
candidate or by an authorized committee of a candidate for the
House of Representatives, or Delegate or Resident Commissioner to
Congress, and by the principal campaign committee of such
candidate must be filed with the Clerk of the House of
Representatives, as custodian for the Commission. 2 U.S.C.
§ 432(g). Designations, statements, and reports required to be
filed by a candidate for the office of Senate, and by the
principal campaign committee of such candidate must be filed with -
the Secretary of the Senate, as custodian for the Commission. 1Id.
Unauthorized committees, however, are required to file statements
and reports directly with the Commission.

Third, the Act requires more expedited forwarding of
contributions to authorized committees than it does for
unauthorized committees. The Act requires that every person who
receives a contribution for an authorized political committee must
forward it to the treasurer within 10 days of receipt regardless
of the amount of the contribution. 2 U.S.C. § 432(b)(1). The Act
also requires that the name and address of the person making the
contribution and the date of receipt be sent to the authorized

committee within 10 days for contributions exceeding $50.

2 U.S5.C. § 432(b)(1). 1In the case of unauthorized committees,
however, every person who receives a contribution for $50 or less

must forward the contribution to the treasurer within 30 days of
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receipt. 2 U.S.C. § 432(b)(2). 1If the amount of the contribution
exceeds $50, every person who receives such contribution must
forward the contribution and the name and address of the
contributor and the date of receipt to the treasurer within 10
days of receipt. Id.

Fourth, the Act also makes distinctions between authorized
and unauthorized committee regarding contribution limits and the
period of time upon which the limit is based. In the case of
authorized committees, no person may make contributions to an
authorized committee with respect to any election which exceeds an
aggregate of $1,000. 2 U.S.C. § dd4la(a)(l). However, in the case ;3
of unauthorized committees, no person may make contributions to
such a committee in any calendar year which in the aggregate
exceed $5,000. Id.

Fifth, the Act also places different disclaimer requirements
on authorized and unauthorized committees. When an authorized
committee makes an expenditure for communications expressly
advocating the election of a candidate or solicits any
contribution through direct mail or general public political
advertising, the communication must clearly state that it is paid
for by the authorized political committee. 2 U.S5.C. § 441d(a)(1).

When an unauthorized committee makes an expenditure for
communicating the election or defeat of a clearly identified
candidate or solicits any contribution through direct mail or
general public political advertising, the communication must
clearly state the name of the person who paid for the

communication and state whether or not the communication is
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authorized by any candidate or candidate’s committee. 2 U.S.C.
§§ 441d(a)(2) and 441d(a)(3).

Sixth, the Act distinguishes between authorized and
unauthorized committees for reporting purposes. In an election
year, if a political committee is the principal campaign committee
of a candidate running for the House of Representatives or for the
Senate, the treasurer must file a pre-election report no later
than 12 days preceding an election, a post-general report filed no
later than 30 days after the general election, and quarterly
reports which must be filed no later than the 15th day after the
last day of each calendar guarter. 2 U.S.C. § 434(a)(2). 1In a
non-election year, a principal campaign committee of a candidate
for the House or Senate is required to file a Mid-Year Report and
a Year-End Report. A principal campaign committee must also
notify in writing the Clerk, the Secretary, or the Commission and
the Secretary of State, as appropriate of any contribution of
$1,000 or more received by an authorized committee after the 20th
day, but no more than 48 hours before any election. 2 U.S.C.

§ 434(6)(A).

An unauthorized political committee may select quarterly or
monthly reporting. If an unauthorized political committee selects
monthly reporting, it must file pre-election and post-election
reports in lieu of the November and December Monthly Reports in an
election year. In an election year, an unauthorized committee
which has selected gquarterly reporting must file a report no later
than the 15th day after the last day of the guarter except that

for the guarter ending December 31, the report must be filed no
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later than January 31. Additionally, in an election year,
quarterly filers must file a pre-election report no later than the
12th day before an election in which the committee makes a
contribution or expenditure on behalf of the candidate and a
post-election report no later than the 30th day after the the
general election. 1In a non-election year, quarterly filers must
file a report covering January 1 through June 30 by July 31 and a
report covering July 1 through December 31 by January 31 of the
following calendar year. 1In addition, unauthorized committees are
also required to report independent expenditures aggregating
$1,000 or more that are made after the 20th day but more than 24
hours before 12:01 A.M of the day of the election within 24 hours.
11 C.F.R. § 104.4(b).

Seventh, important distinctions also exist in the contents of
reports filed by authorized and unauthorized committees. Both
must disclose the total amount of disbursements for the reporting
period and calendar year including: expenditures to meet candidate
or committee operating expenses; transfers to affiliated
committees; repayment of loans; contribution refunds; and other
offsets to contributions. Authorized committees must also
disclose transfers to other committees authorized by the same
candidate, repayment of loans made or guaranteed by the candidate,
and any other disbursements. Unauthorized committees, however,
must disclose contributions made to other political committees,

loans made by the reporting committee, independent

expenditures, expenditures made under section 44la(d), and any

other disbursements. 2 U.S.C. § 434(b)(4). Thus, the Act does
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not make any provision for the reporting of independent
expenditures by authorized committees.

Eighth, the Act also makes distinctions on how authorized
committees may expend its funds. The Act provides that an
authorized committee may spend its funds for certain types of
campaign materials that include references to other candidates
without the materials being considered contributions or
expenditures on behalf of the other candidate. There is no
similar exception for unauthorized committees. Additionally,
the Act makes distinctions as to how authorized and unauthorized
committees may use excess campaign funds. Unauthorized committees
may expend its excess funds for for any lawful purpose consistent
with the Act and Commission requlations. See Advisory Opinion
1991-21. However, in the case of authorized committees,
the Act specifically limits the use of funds received by a
candidate as contributions which are in excess of any amount
necessary to defray expenditures. The Act states that the funds
may be used to defray any ordinary and necessary expenses incurred
in connection with the duties of the officeholder. Additionally,
such funds may be contributed to an organization described in
section 170(c) of Title 26 or may be used for any other lawful
purpose. The term "any lawful purpose” excludes using the funds
for personal use except to defray any ordinary and necessary
expenses incurred in connection with the duties of an
officeholder. 2 U.S5.C. § 439%9a.

As this review demonstrates, Congress has accorded authorized

committees special status, privileges, and restrictions and
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materially distinguished them from unauthorized committees. The
crucial distinction is in the very definition of an authorized
committee as one that (1) is designated by a candidate and (2)
does not support more than one candidate. 2 U.S.C. §§ 431(6) and
432(e)(3). Support does not include contributions of $1,000 or
less to another authorized committee. Thus, a committee that has
been designated as an authorized committee cannot make
contributions in excess of $1,000 to other authorized committees
or make independent expenditures in any amount and still retain
its status as an authorized committee.

Counsel asserts that the expenditures made by the Jenkins
Committee were made totally independently of the Gephardt
campaign. Counsel argues that because the expenditures were
independent expenditures, there was no limit on the amount the
Jenkins Committee was permitted to expend for these
advertisements.

The General Counsel recognizes that the Supreme Court has
found limits on independent expenditures to be unconstitutional.

See Buckley v. Valeo, 424 U.S. 1 (1976) and FEC v. NCPAC, 470 U.s.

480 (1985). Although the language in these opinions may seem
broad enough to include independent expenditures by authorized
committees, neither case involved factual circumstances where an
authorized committee had claimed to have made independent
expenditures. Thus, the General Counsel does not find those
decisions to be controlling in this matter. As noted, the
circumstances in this matter are not simply whether a person or

committee in general can make independent expenditures but whether
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authorized committees can make independent expenditures or
contributions in excess of $1,000 and still retain its status as
an authorized committee. 1In the General Counsel’s view, Congress
had clearly precluded authorized committees from "supporting”
other candidates in such a manner. Therefore, even if the
payments by the Jenkins Committee for the March 4, 1988
advertisements are treated as independent expenditures, the
Jenkins Committee would be viewed as having supported more than
one candidate in violation of the Act.

On this basis, there is probable cause to believe that the
Ed Jenkins for Congress Committee and Hollis Lathem, as treasurer,
violated 2 U.S.C. § 432(e)(3).

2. In-Kind Contributions

The General Counsel continues to view the facts as showing
that the advertisements placed in the Georgia newspapers were made
in concert with the Gephardt campaign. Congressmen Jenkins and
Gephardt were both members of the House and the same political
party, in addition to being on the same committee, the House Ways
and Means Committee. A series of events and actions occurred in
the weeks preceding the Georgia Presidential Primary which negates
the Jenkins Committee’s assertion that the expenditures were
independent. Staff of the two committees discussed scheduling,
key contact individuals, and campaign strategy regarding the
February 26, 1988 joint appearance in Georgia. On February 26,
1988, the Congressmen appeared together at the Jefferson-Jackson
dinner, a fundraiser for Richard Gephardt, and at a joint press

conference during which Congressman Jenkins endorsed Richard
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Gephardt for Prelidont.z Less than a week later and four days
before the March 8, 1988 Georgia Presidential Primary, the Jenkins
Committee placed newspaper advertisements wholeheartedly

supporting Richard Gephardt for President in 31 Georgia

newspapers.

These contacts preclude any conclusion that the
advertisements were made "totally independently” of the Gephardt
campaign. Instead, these advertisements were coordinated
expenditures and, thus, in-kind contributions. This Office notes
that the fact that there may have been no specific or explicit
discussion of the particular advertisements at issue is not
controlling. The facts adegquately show that the Jenkins Committee
had knowledge of the campaign plans and strategy of the Gephardt
campaign even if only limited to Georgia or to the February 26
appearances and press conferences including the endorsement and

that the arrangement or coordination occurred prior to the

placement of the advertisements in the 31 Georgia newspapers.3

2. The March monthly report for the Gephardt for President
Committee disclosed that several contributions were received by
the Committee on February 26, 1988, the date of the
Jefferson-Jackson Dinner.

- I8 Counsel cites 11 C.F.R. § 109.1(a)(4)(i)(A) and asserts
that a presumption of nonindependence arises only if, with a
view toward having an expenditure made, the expenditure is based
on information about the candidate’s plans, projects, or needs
and the candidate, his committee, or agent provides such
information. This Office notes that according to 11 C.F.R.

§ 109.1(a)(4)(i), the term "made with the cooperation or with
the prior consent of, or in consultation with, or at the reguest
or suggestion of, a candidate or any agent or authorized
committee” means "any arrangement, coordination, or direction by
the candidate or his or her agent prior to the publication,
distribution, display, or broadcast of the communication.”
Therefore, we note that arrangement, coordination, and direction
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Thus, the General Counsel still views these expenditures as
constituting in-kind contributions to the Gephardt campaign in
violation of 2 U.5.C. § 432(e)(3).

It therefore also follows that the disclaimer should have
stated that the advertisement was authorized by the Gephardt for
President Committee. Because the disclaimer stated "paid for by
the Jenkins for Congress Committee, and iec not authorized by any
candidate,” it violates 2 U.S.C. § d4ld(a).

C. Conclusion

Therefore, the General Counsel recommends that the Commission
find probable cause to believe that the Ed Jenkins for Congress
Committee and Hollis Lathem, as treasurer, violated 2 U.S.C.

§§ 432(e)(3) and 441d(a).
III. GENERAL COUNSEL'S RECOMMENDATIONS

1. Find probable cause to believe that the Ed Jenkins for
Congress Committees and Hollis Lathem, as treasurer,
violated 2 U.5.C. § 432(e)(3) and 441d(a)

/A' 22

Date ( [

(Footnote 3 continued from previous page)

by the candidate or his or her agent is not limited to those
circumstances identified by counsel and listed in 11 C.F.R.

§ 109.1(a)(4)(i)(A) but can be accomplished by additional means.
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= RESPONSE TO THE SUPPLEMENTAL "PROBABLE CAUSE"™
b BRIEF OF THE GENERAL COUNSEL
—
MY The General Counsel has revised his first General Counsel
O brief and submitted another. His original conclusion, that
© Committee did not make truly "independent" expenditures,
i remains unshaken. He also presents a new argument,

effectively mooting any conflict over evidence, that

authorized committees may not as a matter of law make

independent expenditures. These arguments fail the test of

both precedent and logic. The Committee addresses each below

appear in the Counsel's brief.

in the same order as they
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The General Counsel's Contention That Authorized Committees
May Not Make Independent Expenditures Canpot Stand Under
Prevailing Constitutional Legal Standards.

The General Counsel claims that authorized committees may
not make independent expenditures because, as highly
restricted vehicles for political communication, their
*privileges™ do not include the right to make such
expenditures. He builds this case out of sparse material,
utilizing tenuous inferences from unrelated statutory
provisions. Of particular note in a matter involving
independent expenditures, the General Counsel neglects the
constitutional standards, articulated by the Supreme Court,
which determine when Government may restrict this type of

speech.

For several pages the General Counsel notes that the
regulations distinguish for a variety of purposes between
authorized and unauthorized committees. See G.C. Brief at
5-11. This is true, but it does not contribute meaningfully
to the resolution of central issue in this matter. The
distinction between authorized and unauthorized committees,
for reporting, accounting, and other purposes, has nothing to
do with the right of these committees to make independent

expenditures.

For example, the General Counsel notes that the

contribution limits are different for authorized and




unauthorized committees. See G.C. Brief at 8. How this
difference in the treatment of contributions relates to the
authority to make independent expenditures is left unstated.
A clear statement would not help. The problem with this line
of argument is its neglect of the critical difference,
emphasized by the Supreme Court, between gontributions and

expenditures. Buckley v. Valeo, 424 U.S. 1 (1976). There,
the Court stated:

"By contrast with limitation upon
expenditures for political expression, a
limitation upon the amount that any one
person or group may contribute to a
candidate or political committee entails
only a marginal restriction upon the
contributor's ability to engage free

communication . . . ." Buckley v. Valeo
at 20.

®. . . the act expenditure limita-
tions pose far greater restrains on the
freedom on speech and association than do
its contribution limitations.™ pPBuckley v.
Valeo at 45.
The approaches used by Congress in structuring contribution
limits have no bearing on the larger constitutional gquestions

surrounding independent expenditures, in particular.’

' It is similarly unclear how the different reporting, accounting,
disclaimer, and other requirements are appropriately cited in support of
the General Counsel's position. The Counsel's zeal in developing this
argument alsco leads him (though it hardly matters) to contrive differences
where they bearly exist. Sge G.C. Brief at 11 where there appears
discussion of a purportedly significant difference in the lawful
disposition that authorized and unauthorized committees may make of surplus
funds.
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The distinction the General Counsel ignores -- between
contributions and expenditures -- haunts the other principal
argument presented in his new Brief. He argues that a
political committee can only qualify as "authorized" if it
supports only one candidate. "Support," he notes, is defined

by regulation as no more than $1,000 in contributions to
another candidate in any election. 11 C.F.R. § 102.13(c)(2).

This answers his argument, inasmuch as the "support" to which
authorized committees are limited consist of contributions.
No mention is made of expenditures which by law are treated as
generically different in character and subject to a sharply
different constitutional analysis.

The controlling constitutional precedent distinguishing
petween contributions and expenditures also establishes the
test for determining the permissibility of Government
infringement on political speech. The General Counsel also
jgnores this dimension of the law. Restrictions on political
spending may withstand constitutional scrutiny only if they
serve a compelling state interest and are narrowly drawn to
achieve that purpose. PBuckley v, Valeo at 25. Moreover, the
court has limited the compelling interest which may be

asserted to the prevention of actual or apparent corruption.?

2 Thus, for example, an attempt by Congress or the FEC to redress
resource imbalances between the wealthy and the less 8o is impermissible.
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Action Committee, 470 U.S. 480, at 496-497 (1985); see also

citizens Against Rent Control v. City of Berkeley, 454 U.S.
290, at 296-297 (1981). Only by this stringent standard could

Congress conclude that it possesses the constitutional
authority to limit independent expenditures by any group or
person, including authorized committees.

There is little ground for assuming that a successful
argument in favor of a restriction on authorized committees
could be made or would be sustained upon review by the Court.
Nowhere does Congress suggest that a voluntary association
supporting the candidacy of an individual is somehow
constitutionally disfavored. While the General Counsel
suggests that "Congress clearly" intended this result,

G.C. Brief at 13, he has built his case by all means other
than direct citation to the statute of legislative history.
Yet, no regulatory agency can responsibly infer, suppose
intuit, presume or, in some similar way, guess, that Congress
intended to limit speech by a voluntary political association

in apparent violation of constitutional guarantees.

If Congress set out to do so, it would have to base its
action on the only relevant j.e., compelling, interest -- the

potential for "corruption." This would be no small

achievement. Protecting speech by one candidate for the
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benefit of another will hardly unleash speech with the
potential to corrupt, in fact or in appearance. This type of
speech is not inherently corrupting -- certainly not within

the meaning of the law as it now stands.

There is the additional factor, noted in sworn
affidavits, that Mr. Jenkins considered his support of
Mr. Gephardt to be beneficial to his own campaign as well.
The statute recognizes that a campaign may seek support from
allying itself with another and it has made allowance for the
one method by which this is done, 2 U.S.C. § 431(8)(B) (xi).
The independent expenditures in favor of Gephardt represented,
in Mr. Jenkins' best judgement, another such method and
novhere does the statute appear to prohibit it.

The Counsel's position also produces the anomalous
position that an authorized committee can make a contribution,
but not independent expenditures, of $1,000 on behalf of a
favored candidate in any election. And, in fact, such a
committee may make exempt expenditures under § 431(8) (B) (xi)
without limitation for the benefit of another candidate -- but
not a penny of independent expenditures. Then, too, an
authorized committee may wish to criticize or "attack"™ another
candidate, seeking his defeat, and the victim obviously will

not "consent" to or “coordinate" the effort. This necessarily
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independent expenditure will be disallowed by the General

Counsel's position.

The Congress has always assumed that except in extreme
circumstances it should not seek to resolve the constitutional
issues raised by its decisions, rather than leaving these to
the resolution of the federal judiciary. This agency's
responsibility is different, as it has on occasion recognized.
The General Counsel's brief simply lacks a thoroughgoing
consideration of the constitutional issues raised by the
position that he takes: that an entire body of voluntary
political associations known as "authorized committees" is
precluded in all circumstances, as well as on the facts of
this case, from making independent expenditures.

The Facts Do Not Show Coordination Which Would Defeat The
Jenkins Committee's Claim to Independence.

The General Counsel builds his case on the facts against
independence by pointing to the following relationships or
contacts:

1. The concurrent service of Mr. Jenkins and

Mr. Gephardt in the Congress and particularly on the Ways and

Means Committee.
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3. Mr. Jenkins' appearance a year before the
expenditures in Georgia at a fundraising event with
Mr. Gephardt.

3. Mr. Gephardt's appearance with Mr. Jenkins at an
event in Georgia, four days before the expenditures were made,
at which Mr. Jenkins endorsed Gephardt for President.

These relationships appear in the General Counsel's view
to overwhelm in probative significance the specific denials by
affidavit presented by Respondents. This evaluation of the
evidence is not consistent with either the Commission's
resolution of other, considerably more prominent independent
expenditure cases, or the brief experience of the Supreme
Court in factual analyses bearing on the existence of
"independence."

The concurrent service of Gephardt and Jenkins in the
House of Representatives proves nothing. It is no more
significant than, for example, a trade association's
relationship to a Member of Congress over a the course of a
congressional term when, thereafter, the trade association PAC
makes independent expenditures for the Member's benefit. Some
prior, unrelated association has never alone been invoked to
defeat a claim of independence. There is no evidence that in

the course of their concurrent service they sat side-by-side
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on the House floor to map out a program of Jenkins independent

expenditures supporting Gephardt's Presidential candidacy.

As various Commissioners have noted on more than a few
occasions, contacts may provide the "opportunity" to
coordinate the making of independent expenditures, but the
existence of the opportunity does not suffice in making the
case. See MUR 2766 (1990), Statement of Reasons of
Commissioners Elliott, Aikens and Josephiak, at 2; see also
MUR 3069 (1991), Statement of Reasons of Commissioners
Elliott, Aikens and Josephiak. What matters is the presence
of evidence that such coordination took place -- that the
opportunity was used to accomplish the illegal purpose. The
General Counsel does not attempt with any such showing but
simply asserts a concurrent service which suggest the

"opportunity” but does not establish the use.

The Commission regulations do not focus on opportunities

but rather on coordipation or collaboratjon around the making
of specific expenditures. The threshold definition of
"independent expenditures" means an expenditure -- a specific
expenditure -- "not made with the cooperation or with the
prior consent of . . . any candidate.™ 11 C.F.R. § 109.1,
Subsection (b) (4), defining the character of prohibited
cooperation or consent, also focuses on the specific

expenditure:
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Any arrangement, coordination, or direction

by the candidate . . . prior to the

publication, distribution, display or

broadcast of the communication.

(emphasis added).

None of the regulatory prohibitions are developed out of

a simple fact of prior or even concurrent association or
contact. These type of relationships are legally significant
in only two ways: first, where they suggest the need for
further inquiry to determine whether there was concrete
arrangement or coordination; second, where the association
consists of some formal or paid relationship of a person
involved in making the independent expenditure with the
authorized committee of the candidate. And, even in this
second case, only a rebuttable "presumption"™ of coordination

is raised, inviting Respondents to show that as a matter of

fact, no coordination occurred. 11 C.F.R. § 109.1(b)(4)(1).

Presumptive coordination is not present here. So the
inquiry returns to its starting point: was there in the prior
association of Gephardt with Jenkins, or in any contacts they
made around the time of the expenditures, communications in
which information was exchanged "with a view toward having an

expenditure made."

This has been flatly refuted by sworn testimony. There
is, moreover, in the General Counsel's brief and in the record

of the case no other evidence to undermine the credibility of

[DA®20280.008) -10- 2vome
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these denials. There is nothing ambiguous in the denials;

nothing omitted in the affidavits which would give rise to
further suspicion. Congressman Jenkins and his staff have
made clear that the independent expenditures were devised by
them alone, and for reasons as much related to their, as to

Gephardt's, political objectives.

The General Counsel, dismissing constitutional precedent,
particularly overlooks the significance of Federal Election

Commission v. National Conservative Political Action
Committee. There the Supreme Court confronted a case

presenting on the facts a range of relationships between
representatives of independent expenditure committees and
those of the Presidential campaign on whose behalf independent
expenditures were subsequently made. See Democratic Party of

the United States v. National Conservative Political Action
Committee, 578 F. Supp. 797 at 824-834 (1983). The plaintiffs

conceded that the case was circumstantial, consisting largely
of opportunities for the receipt by the independent
expenditure committee of significant strategic information.
The three-judge district court below dismissed this showing as

insufficient, and the Supreme Court affirmed.?

3 The Court noted at 498 that "[on] this record . . . an exchange of
political favors remains a hypothetical possibility and nothing more."”
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Perhaps most fundamentally, the lower court in Democratic
Party had weighed the plaintiffs' showing against the
statutory goals at stake. It invalidated the provision in
question, purportedly prohibiting independent expenditures in
connection with publicly financed Presidential campaigns, on
the grounds that":

[It] deters protected speech without potential

to corrupt and is largely unnecessary to

prevent protected speech conceivably capable of

creating the appearance of corruption.
Democratic Party of the United States v. National Conservative
Political Action Committee, supra, at 839. Hereto we have
speech "without potential to corrupt® -- speech which is in
principle protected but which the General Counsel would have
the Commission shut down. No one suggests that the concern
with independent expenditures is directed toward the possible
undue influence by one Member of Congress or candidate over
another. An appearance of corruption is hardly even possible

in these circumstances.

At most, the General Counsel's analysis might lead him to
the conclusion that the Commission should promulgate a
regqulation addressing in greater detail the concerns with
authorized committees "supporting™ more than one candidate.
Should the Commission choose to concern itself with the

support regulation, then it is certainly entitled to do so.
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But there is no cause here for finding that the Jenkins'
committee could not make independent expenditures or for that
matter, on the facts, did not. The General Counsel's brief
does not apply the proper law or reach an appropriate

conclusion.

For these reason, the case against Congressman Jenkins
should be dismissed.
Respectfully submitted,

F. Bauer (#938902)
S COIE
607 Fourteenth Street, N.W.
Suite 800
Washington, DC 20005-2011
(202) 628-6600

Attorney for Ed Jenkins for
Congress Committee

|DA20380.008) =13~ 270m2
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BEFORE THE FEDERAL ELECTION COMMISSION

MUR 2841 sENSlmE

GENERAL COUNSEL’'S REPORT

In the Matter of

Ed Jenkins For Congress Committee
and Hollis Lathem, as treasurer

T St S S

I. BACKGROUND

On March 28, 1989, the Commission found reason to believe
that the Ed Jenkins for Congress Committee ("Committee™) and
Hollis Lathem, as treasurer, violated 2 U.S5.C. § 44la(a)(1)(A) by
making excessive in-kind contributions to the Gephardt for g
President Committee and 2 U.S.C. § 441d(a) by failing to include
the appropriate disclaimer in the newspaper advertisements which
the Committee purchased. After investigating this matter, the
General Counsel prepared a brief recommending that the Commission
find probable cause to believe that the Ed Jenkins for Congress
Committee and Hollis Lathem, as treasurer, violated 2 U.S.C.
§ 44la(a)(1)(A) and 441d(a). In their response brief, respondents
argue that the expenditures made for the newspaper advertisements
in gquestion were independent expenditures and were not done in
coordination with or concert with the Gephardt Committee. Despite
respondents’ contention that the expenditures were not coordinated
with the Gephardt Committee, this Office still believed that there
is evidence supporting a finding that the expenditures were made

in coordination or concert with the Gephardt Committee.

Nevertheless, respondent’s brief also put into issue whether or

not the Jenkins Committee could make independent expenditures on
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behalf of Richard Gephardt, another Federal candidate.

Respondents state that because the expenditures were independent i

expenditures, there was no limit on the amount that the Committee

was permitted to expend for the purpose of purchasing the

advertisements in gquestion. Given this response, this Office

noted that the issue whether one candidate can make independent

expenditures on behalf of another needed to be addressed. i
Therefore, this Office prepared a supplementary brief

addressing this issue and recommending that the Commission find

probable cause to believe that the Committee and its treasurer

~
-_— violated 2 U.S5.C. §§ 432(e)(3) and 44l1d(a). We received a
M~ response to the supplementary brief on February 10, 1992. The
= following is a discussion of the two issues involved in this
a matter.
y II. PACTUAL AND LEGAL ANALYSIS
> A. Applicable Law
<
- 1. Excessive Contribution
Y The Federal Election Campaign Act of 1971, as amended ("the
4 Act"), provides that a person may make up to $1,000 in

contributions to any candidate for Federal office, or to his or
her authorized committee. 2 U.S.C. § 44la(a)(1l)(A). Under the
Act, the term "person” includes a principal campaign committee
of a Federal candidate. 2 U.S.C. § 431(11). The Act further
states that no political committee which supports or has
supported more than one candidate may be designated as an
authorized committee. 2 U.S.C. § 432(e)(3)(A). This provision,

however, defines support as not including a contribution of
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$1,000 or less by an authorized committee tc the authorized
committee of another candidate. 2 U.S5.C. § 432(e)(3)(B). Thus,
this provision in conjunction with Section 44la(a)(l) permits an
authorized committee to contribute to other candidates for
Federal office, within the applicable limitations, in the same
manner as any other person.

Contribution is defined to include any gift, subscription,
loan, advance, or deposit of money or anything of value made by
any person for the purpose of influencing a Federal election.

2 U.S.C. § 431(8)(A)(i). Commission regulations explain that
"anything of value" includes all in-kind contributions.
11 C.F.R. § 100.7(a)(1)(iii)(A).

Expenditures made by any person in cooperation,
consultation, or concert, with, or at the request or suggestion
of, a candidate or his authorized political committees, or their
agents, shall be considered to be a contribution to such
candidate. 2 U.S.C. § 441a(a)(7)(B). Thus, the Act
distinguishes between payments that are made "totally
independently of the candidate and his campaign" and those that

are "prearranged or coordinated."™ Buckley v. Valeo, 424 U.S.

1, 47 (1976).

Commission regulations explain that expenditures will not
be considered independent if they are made through any
arrangement, coordination, or direction by the candidate or his
or her agent prior to the publication, distribution, display, or
broadcast of the communication. 11 C.F.R. § 109.1(b)(4)(i).

The regulations further provide examples of when an expenditure
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will be presumed to be coordinated. For example, an expenditure
will be presumed to be coordinated with the candidate when it is
based on information about the candidate’s plans, projects or
needs provided to the expending person by the candidate, or by
the candidate’s agents with a view toward having the expenditure
made. 11 C.F.R. § 109.1(b)(4)(i)(A). An expenditure will also
be presumed to be coordinated when it is made by or through any
person who is, or has been, an officer of an authorized
committee, or who is, or has been, receiving any form of
compensation or reimbursement from the candidate, the
candidate’'s committee or agent. 11 C.F.R. § 109.1(b)(4)(i)(B).

2. Disclaimer

The Act also requires that any expenditure for a
communication which expressly advocates the election or defeat
of a clearly identified candidate must state whether the
communication was paid for by the candidate, an authorized
political committee of a candidate, or agents of the candidate.
2 U.S.C. § 441d(a)(1) and (2). The term "clearly identified"
means that the name of the candidate involved appears, a
photograph or drawing of the candidate appears, or the identity
of the candidate is apparent by unambiguous reference.
2 U.S.C. § 431(18). Moreover, if the communication is not
authorized by the candidate, an authorized committee, or agents
of the candidate, it must clearly state the name of the person
who paid for the communication and indicate that it was not
authorized by the candidate or the candidate’s committee.

2 U.5.C. § 441d(a)(3).
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3. Authorized Committees v. Unauthorized Committees
In fashioning the Federal Election Campaign Act and its
amendments, Congress made some fundamental distinctions between
political committees organized to support a specific candidate
and authorized by that candidate to do so ("authorized
committees") and all other types of political committees.
First, the Act provides a separate definition for an
"authorized committee.” The term "authorized committee" means
the principal campaign committee or any other political
committee authorized by a candidate under Section 432(e)(1) of
Title 2 to receive contributions or make expenditures on behalf
of such candidate. 2 U.S.C. § 431(6). As noted earlier, the
Act states that no political committee which supports or has
supported more than one candidate may be designated as an

authorized co-nittee.1

2 U.S5.C. § 432(e)(3). The term
"support" does not include a contribution by an authorized
committee in amounts of $1,000 or less to an authorized
committee of any other candidate. 2 U.8.C. § 432(e)(3)(B). An
"unauthorized committee” is a political committee which has not
been authorized in writing by a candidate to solicit or receive

contributions or make expenditures on behalf of such candidate,

or which has been disavowed pursuant to 11 C.F.R. § 100.3(a)(3).

1. However, a candidate for the office of President may

designate the national committee of a political party as a
principal campaign committee provided that the national
committee maintains separate books of account with respect to
its functions as a principal campaign committee. A

candidate may also designate a political committee established
solely for the purpose of joint fundraising by such candidate as
an authorized committee.




The Act reguires each candidate for Federal office to designate
in writing a political committee to serve as the principal
campaign committee of the candidate within 15 days of becoming a
candidate. 2 U.S.C. § 432(e)(1). The Act permits a candidate
to designate other committees to serve as authorized committees
if designations are in writing and filed with the principal
campaign committee of such candidate. 2 U.S5.C. § 432(e)(1).
Second, the Act distinguishes between authorized and
unauthorized committees regarding the method of filing reports

and other documents. Third, the Act requires more expedited

|

forwarding of contributions to authorized committees than it

™

M~ does for unauthorized committees. Fourth, the Act also makes

o distinctions between authorized and unauthorized committees

2 regarding contribution limits and the period of time upon which
> the limit is based. Fifth, the Act also places different

<3 disclaimer requirements on authorized and unauthorized

‘t committees. Sixth, the Act distinguishes between authorized and
e unauthorized committees for reporting purposes. Seventh,

o important distinctions also exist in the contents of reports

filed by authorized and unauthorized committees. A detailed
discussion of the above-noted distinctions appear in the General
Counsel’s Supplementary Brief, dated January 21, 1992, and are
incorporated here by reference.

As this review demonstrates, Congress has accorded
authorized committees special status, privileges, and
restrictions and materially distinguished them from unauthorized

committees.
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B. Facts

On June 3, 1987, the Jenkins Committee made a $1,000
contribution to the Gephardt for President Committee for the
primary election. The Committee later made expenditures totaling
$12,312.52 for advertisements which supported Richard Gephardt for
President. These advertisements appeared in thirty-one (31)
Georgia newspapers on March 4, 1988, four days prior to the
Georgia Presidential Primary. The Committee reported the purchase
of the newspaper advertisements as independent expenditures in its
1988 April Quarterly Report to the Commission.

The advertisements consisted of a letter on a facsimile of
"Jenkins for Congress" stationery from Congressman Jenkins to his
constituents which explained that he was supporting Richard
Gephardt for President because he had served with Mr. Gephardt for
eleven years on the House Ways and Means Committee and had
witnessed the "depth of his commitment to America."

Congressman Jenkins further stated in the letter that he had
"always found him [Richard Gephardt] to be very attentive to me as
a Georgian and the needs of our state"” and that he "wholeheartedly
endorse(d] [Richard Gephardt] him for President of the

United States." The advertisements included photographs of
Congressmen Jenkins and Gephardt. The disclaimer that appeared in
the advertisements stated "[t)]his ad is paid for by the Jenkins
for Congress Committee, and is not authorized by any candidate.”

Respondents acknowledged that prior to placing the
advertisements in 31 Georgia newspapers, there were discussions

between the staffs of the Jenkins and Gephardt Committees
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regarding a joint appearance in Georgia, including scheduling, key
contact individuals, and campaign strategy. According to
respondents, prior to the February 1988 event, Congressman
Jenkins’ staff spoke with the Gephardt Committee’s scheduling
staff in Washington, D.C. to organize the details of Congressman
Gephardt’s appearance. Respondents state that these conversations
focused on (1) scheduling arrangements, (2) what subsequent
campaign appearances Mr. Gephardt might have tentatively scheduled
in the state, (3) general national campaign strategy regarding
Super Tuesday, and (4) what key Democratic and local public
leaders Mr. Gephardt should meet. Respondents state that no one
on Congressman Jenkins’ staff engaged in any conversation with the
Gephardt Committee for the purpose of discussing or gathering
information to use in connection with the newspaper advertisements
and that Congressmen Jenkins and Gephardt never discussed the
expenditures.

The respondents state that on two occasions,
Congressmen Jenkins and Gephardt appeared together at public
events in Georgia. According to respondents, one year prior to
the expenditures, the Congressmen attended a reception before a
speech Mr. Gephardt delivered to the Dekalb County Democratic
Party. Respondents indicate that the two Congressmen also
attended the Jefferson-Jackson Day Dinner in Georgia on
February 26, 1988, the same day that Congressmen Jenkins and
Gephardt appeared at a joint press conference during which
Congressman Jenkins endorsed Richard Gephardt for President and on

the same day that the Jenkins Committee purchased advertisements
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wholeheartedly supporting Richard Gephardt for President in 31
Georgia newspapers.

Respondents submitted an affidavit from Congressman Jenkins
which stated that he did not discuss with Mr. Gephardt the Jenkins
Committee’s making expenditures on behalf of the Gephardt
Committee and that he did not consult with Mr. Gephardt, the
Gephardt for President Committee, or any agent of the Gephardt
Committee regarding the newspaper advertisements.

Congressman Jenkins avers that he did not communicate directly or
indirectly with Mr. Gephardt or the Gephardt Committee about its
activities, strategies, or needs as they related to newspaper
advertisements. Congressman Jenkins also states that the Gephardt
Committee never suggested or requested that the Jenkins Committee
make any expenditure to place newspaper advertisements, or for any
other purpose, in support of Richard Gephardt. His affidavit
stated the following:

At no time during these joint appearances, or any

time, did I discuss with Mr. Gephardt my Committee

making independent expenditures related to the

Georgia primary or Congressman Gephardt’s

presidential campaign or specifically the proposal

to place advertisements in Georgia newspapers.

I did not consult with Mr. Gephardt, the Gephardt

for President Committee ("Gephardt Committee"), or

any agent of the Gephardt Committee, about the

newspaper advertisements or any proposal to make

expenditures to advocate the nomination of

Mr. Gephardt.

I did not communicate directly or indirectly with

Mr. Gephardt or the Gephardt Committee, about its

activities, strategies or need as they related to
newspaper advertisements.
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The respondents also submitted an affidavit from

Mr. Samuel F. Smith who served as administrative assistant to
Congressman Jenkins during 1987 and 1988 and as campaign director
for certain periods in 1987 and 1988. Mr. Smith states that he
talked to the staff of the Gephardt for President Committee for
the purpose of arranging the details of Congressman Gephardt'’s
trip to Georgia on February 26, 1988 and that these conversations
dealt specifically with Mr. Gephardt’'s schedule and other details
related to his attendance at the Jefferson-Jackson Day Dinner held
on February 26, 1988. Mr. Smith also avers that he did not
consult with the Gephardt Committee staff or any agent of the
Gephardt Committee about the newspaper advertisements or any
proposal to make expenditures to advocate the nomination of

Mr. Gephardt. Like Congressman Jenkins, Mr. Smith states that he
did not communicate directly or indirectly with the Gephardt
Committee about its activities, strategies, or needs as they
related to the newspaper advertisements. Mr. Smith stated the
following in his affidavit:

I talked to the staff of the Gephardt for President
Committee ("Gephardt Committee") for the purpose of
arranging the details of Congressman Gephardt’s

trip to Georgia on February 26, 1988.

These conversations dealt specifically with

Mr. Gephardt’s schedule and other details related

to his attendance at the Jefferson-Jackson

Dinner....

I did not consult with the Gephardt Committee

staff, or any agent of the Gephardt Committee,

about the newspaper advertisements or any proposal

to make expenditures to advocate the nomination of

Mr. Gephardt.

I did not communicate directly or indirectly with
the Gephardt Committee about its activities,
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strategies or needs as they related to the
newspaper advertisements.

The Gephardt Committee never suggested or requested

that the Jenkins Committee make an expenditure to

place newspaper advertisements, or for any other

other purpose, in support of the nomination of

Mr. Gephardt.

Respondents continue to assert that the expenditures made

by the Committee were made independently of the Gephardt for
President Committee. According to the respondents, there was
limited contact between staff members of the Jenkins and
Gephardt Committees and between Messrs. Jenkins and Gephardt
and that no specific conversation relating to the
expenditures occurred.

B. Analysis

1. Coordination

Despite respondents’ contention that there was no
coordination or cooperation between the Committees or the
Congressmen in regard to the newspaper advertisements which the
Jenkins Committee purchased, this Office concludes that the facts
do not support this conclusion. Congressmen Jenkins and Gephardt
were both members of the House and the same political party, in
addition to being on the same committee, the House Ways and Means
Committee, for eleven years. A series of events and actions
occurred in the weeks preceding the Georgia Presidential Primary
which negates the Jenkins Committee’s assertion that the
expenditures for the newspaper advertisements were independent.

Staff of the two committees discussed scheduling, key contact

individuals, and campaign strategy regarding the February 26, 1988
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joint appearance in Georgia. On February 26, 1988, the
Congressman appeared together at the Jefferson-Jackson Dinner, a
fundraiser for Richard Gephardt, and at a joint press conference
during which Congressman Jenkins endorsed Richard Gephardt for

President.z

On this same day as the Jefferson-Jackson Dinner and
the press conference, the Jenkins Committee purchased
advertisements wholeheartedly supporting Richard Gephardt in 31
Georgia newspapers. Less than a week later and four days before
the March 8, 1988 Georgia Presidential Primary, the Jenkins
Committee newspaper advertisements wholeheartedly supporting
Richard Gephardt for President appeared in 31 Georgia newspapers.

This Office continues to view these facts as showing that the
advertisements placed in the Georgia newspapers were made in
cooperation or concert with the Gephardt Committee. This Office
finds the denial of cooperation or coordination inadequate because
the respondents do not deny that there were discussions of
strategy in general. We do not agree with respondents that there
had to be coordination regarding the specific expenditures.

The contacts preclude any conclusion that the advertisements
were made "totally independently"” of the Gephardt campaign. 1In
our view, the placing of the advertisements on the same day as the
press conference and Representative Gephardt’s appearance in
Georgia demonstrate that the advertisements were placed in concert

with the Gephardt campaign, notwithstanding the absence of any

- 15 The March monthly report for the Gephardt for President
Committee disclosed that several contributions were received by
the Committee on February 26, 1988, the date of the
Jefferson-Jackson Dinner.
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specific communication between the Jenkins and Gephardt Committees
regarding these specific advertisements. The advertisements which
the Jenkins Committee placed in the 31 Georgia newspapers appears
to be no more than a republication of Congressman Jenkins’
endorsement of Richard Gephardt for President made at the joint
press conference. This Office notes that the fact that there may
have been no specific or explicit discussion of the particular
advertisements at issue is not controlling. The facts adequately
show that the Jenkins Committee had knowledge of the Gephardt
Committee’s plans and schedule in Georgia and the campaign
strategy of the Gephardt campaign in regard to Georgia.
Respondents’ counsel cites 11 C.F.R. 109.1(a)(4)(i)(A) and
asserts that a presumption of nonindependence arises only if, with
a view toward having an expenditure made, the expenditure is based
on information about the candidate’s plans, projects, or needs and
the candidate, his committee, or agent provides such information.
However, this Office notes that according to 11 C.F.R.
§ 109.1(a)(4)(i), the term "made with the cooperation or with the
prior consent of, or in consultation with, or at the request or
suggestion of, 2 candidate or any agent or authorized committee"
means "any arrangement, coordination, or direction by the
candidate or his or her agent prior to the publication,
distribution, display, or broadcast of the communication.”
Therefore, we note that arrangement, coordination, and direction
by the candidate or his or her agent is not limited to those
circumstances identified by counsel and listed in 11 C.F.R.

§ 109.1(a)(4)(i)(A) but can be accomplished by additional means.
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Therefore, as we noted earlier, the Act and regulations do not
require that the parties specifically discuss the expenditures in
question if they have discussed strategy in general or if the
expenditures are made in concert with or cooperation with the
other campaign. In this case, we do not believe that the
advertisements can be separated from the joint press conference
where Congressman Jenkins announced his support for

Congressman Gephardt.

This situation can be compared with the situation before the
Commission in Advisory Opinion 1983-12. 1In this Advisory Opinion,
NCPAC proposed a "Constituent Congratulations Program" that would
show film footage of incumbent U.S. Senators of NCPAC’s choosing.
The issue before the Commission was whether to the extent that

coordination or consultation occurred with the subject Senators,

R 2 e

the payments for the proposed messages were in-kind contributions

to the featured candidate. The Commission decided that if

4 0

information or film footage was provided by the candidate, the

payments for the film footage were in-kind contributions. 1If,

p

> however, the information or materials were obtained from archives
or television stations without cooperation or consultation with
the candidate, the Commission decided that the payments for the
film footage would not be in-kind contributions.

In the case of Congressman Jenkins and Gephardt, the contacts
between the committees were greater in number and degree than the
contacts between NCPAC and the candidates or their committees.

The Jenkins and Gephardt Committees cooperated with and consulted

each other regarding scheduling, key contact individuals and




0 .3 R e

J. -4

3

T

general national campaign strategy regarding Super Tuesday. Thus,
the cooperation and coordination between the Jenkins and Gephardt
Committees leads to a conclusion similar to that made in NCPAC
that the payments for the newspaper advertisements were in-kind
contributions.

Because the Gephardt Committee provided information regarding
scheduling, key contacts, and national campaign strategy to the
Jenkins Committee and because of the obvious linkage between the
press conference and the advertisements, the expenditures for the
newspapers advertisements by the Jenkins Committee were made in
cooperation with or concert with the Gephardt for President
Committee. Thus, the $12,312.52 in expenditures should be
considered in-kind contributions.

Based on the foregoing, this Office views these expenditures
as constituting in-kind contributions which exceed the Jenkins
Committee’s $1,000 limit in violation of 2 U.S.C. 44la(a)(1l)(A)
and as constituting support in excess of the $1,000 support limit
in violation of 2 U.5.C. 432(e)(3). It therefore also follows
that because the expenditures were coordinated with the Gephardt
Committee, the disclaimer should have stated that the
advertisement was authorized by the Gephardt for President
Committee. Because the disclaimer stated "[t]his ad is paid for
by the Jenkins for Congress Committee, and is not authorized by

any candidate," it violates 2 U.S5.C. § 441d(a).

Pl e - i
E { *
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2. A Principal Campaign Committee’s Inability to Make
Independent Expenditures on Behalf of Other Federal
Candidates
Based on the circumstances noted earlier, this Office
concluded that the expenditures made by the Jenkins Committee for
newspaper advertisements were not independent expenditures.
However, this Office notes that even if the expenditures were
independent, the Jenkins Committee, as the authorized committee of
Federal candidate Edgar Jenkins, was not capable of making
independent expenditures on behalf of Richard Gephardt, another
Federal candidate.

Counsel for respondents asserts that authorized committees of
a Federal candidate are capable of making independent expenditures
on behalf of another Federal candidate. 1In asserting that the
expenditures were independent expenditures, argues that it is
unconstitutional to conclude that authorized committees are
limited in the amount of independent expenditures which they can
make on behalf of other Federal candidates and that this Office is
ignoring the constitutionality issue. Counsel asserts that there
is constitutional precedent distinguishing between contributions

and expenditures. Counsel cites Buckley v. Valeo, 424 U.S.

1 (1976), and states that restrictions on political spending may
withstand constitutional scrutiny only if they serve a compelling
state interest and are narrowly drawn to achieve the purpose. 1Id.
at 25. Counsel argues that Congress would need a compelling
interest to override the First Amendment right of any group or
person, including authorized committees, to make independent

expenditures.

"
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This Office recognizes that the Supreme Court has found
limits on independent expenditures to be unconstitutional. See

Buckley v. valeo, 424 U.S. 1 (1976), and FEC v. NCPAC, 470 U.s.

480 (1985). Although the language in these opinions may seem
broad enough to include independent expenditures by authorized
committees, neither case involved factual circumstances where an
authorized committee had claimed to have made independent
expenditures. Thus, this Office does not find those decisions to
be controlling in this matter.

As noted earlier, the circumstances in this matter are not

™

~Y) simply whether a person or committee in general can make

™~ independent expenditures but whether an authorized committee can
O make independent expenditures or contributions in excess of $1,000
£ and still retain its status as an authorized committee. In our

3 view, Congress has clearly precluded authorized committees from

i: "supporting” other candidates in such a manner. Under the Act,

4 authorized committees have the clearly defined role of furthering
M the election of a designated candidate and have been accorded

& special treatment under the Act for this purpose. This role

serves two purposes: first, to ensure that the candidate’s
campaign activities are disclosed through one centralized
committee; and second, to inform and assure contributors that
their contributions will be used to further the election of the
designated candidate.

The statute does recognize, through the exemption from the
term "support,” a limited range of permissible activities on

behalf of other candidates. This limited range of activity for an
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authorized committee would be $1,000 in contributions to another
Federal candidate. Counsel for the respondents asserts that the
term "support” is limited to contributions not expenditures
because the definition of the term "support" is no more than
$1,000 in contributions. This Office notes that if the $1,000
exemption did not exist, an authorized committee could not make
any contributions or expenditures on behalf of another candidate
and still be an authorized committee. The exemption provided by
the "support"™ provision opens a narrow window only for
contributions up to $1,000.

Even if the Commission should conclude that the payments by
the Jenkins Committee for the March 4, 1988 advertisements should
be treated as independent expenditures, it should also conclude
that the Jenkins Committee supported more than one candidate and
as a result of this action, the Committee lost its status as an
authorized committee.

3. Conclusion

Based on the information exchanged and communications between
the Jenkins and Gephardt Committees regarding Richard Gephardt’'s
activities in Georgia, the Jenkins Committee was knowledgeable
about the Gephardt campaign in Georgia. 1In this particular
situation, the Gephardt Committee provided information to the
Jenkins Committee regarding the campaign schedule, campaign
appearances, and national campaign strategy for Super Tuesday,
information that was crucial to the timing of the newspaper
advertisements. This Office also notes that the newspaper

advertisements were placed in concert with Congressman Gephardt’s
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appearances in Georgia and especially the press conference at
which Congressman Gephardt and Jenkins appeared. Thus, we
continue to believe the weight of the evidence points toward
treating these payments as in-kind contributions.

III. DISCUSSION OF CONCILIATION AND CIVIL PENALTY

M

M~
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RECOMMENDATIONS

L. - ¥ind
Congress
violated

2. Find
Congress
viclated

3. "Fimd
Congress
violated

probable cause to believe that the Ed Jenkins for
Committee and Hollis Lathem, as treasurer,
2 U.S.C. § 441a(a)(1)(A).

probable cause to believe that the Ed Jenkins for
Committee and Hollis Lathem, as treasurer,
2 U.8.C. § 432(e)(3).

probable cause to believe that the Ed Jenkins for
Committee and Hollis Lathem, as treasurer,
2 U.S.C. § 441d(a).

4. Approve the attached conciliation agreement and
appropriate letters.

Attachment

Lawrence M.
General Counsel

l. Conciliation Agreement

Staff Assigned: Mary Taksar
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MEMORANDUM
TO:

FROM:
DATE:

SUBJECT:

The a
Commission
Objec

Commission

This

for TUESDAY. JUNE 9, 1992

FEDERAL ELECTION COMMISSION

WASHINGTON, D C 2046)

LAWRENCE M. NOBLE
GENERAL COUNSEL

MARJORIE W. EMMONS /DONNA aoacalﬁlf?
COMMISSION SECRETARY

JUNE 8, 1992

MUR 2841 - GENERAL COUNSEL'S REPORT
DATED JUNE 2, 1992.

bove-captioned document was circulated to the

on WEDNESDAY, JUNE 3, 1992 at 11:00 A.M.

tion(s) have been received from the

er(s) as indicated by the name(s) checked below:
Commissioner Aikens
Commissioner Elliott XXX
Commissioner McDonald XXX

Commissioner McGarry

e ——

Commissioner Potter
e ——
Commissioner Thomas XXX
e ———

matter will be placed on the meeting agenda

Please not
the Commis

ify us who will represent your Division before
sion on this matter.
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 2841
BEd Jenkins For Congress Committee
and Hollis Lathem, as treasurer

— S

CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the
Federal Election Commission executive session on June 3,
1992, do hereby certify that the Commission took the
following actions in MUR 2841:

L Decided by a vote of 5-0 to find probable

cause to believe that the Ed Jenkins for

Congress Committee and Hollis Lathem, as
treasurer, violated 2 U.S.C. § 44la(a)(1)(A).

Commissioners Aikens, Elliott, McDonald,
Potter, and Thomas voted affirmatively for
the decision; Commissioner McGarry was
not present.

as Decided by a vote of 5-0 to reconsider
the vote just taken in MUR 2841.

Commissioners Aikens, Elliott, McDonald,
Potter, and Thomas voted affirmatively

for reconsideration; Commissioner McGarry
was not present.

(continued)




Federal Election Commission Page 2
Certification for MUR 2841
June 9, 1992

3. Decided by a vote of 4-1 to find probable
cause to believe that the Ed Jenkins for
Congress Committee and Hollis Lathem, as
treasurer, violated 2 U.5.C. § 44la(a)(1l)(A).

Commissioners Aikens, Elliott, Potter, and
Thomas voted affirmatively for the decision;
Commissioner McDonald dissented; Commissioner
McGarry was not present.

4. Decided by a vote of 5-0 to find probable
cause to believe that the Ed Jenkins for
Congress Committee and Hollis Lathem, as
treasurer, violated 2 U.S.C. § 432(e)(3).

y 3 UTEESS

Commissioners Aikens, Elliott, McDonald,
Potter, and Thomas voted affirmatively for
the decision; Commissioner McGarry was
not present.

J- L]

3

5. Decided by a vote of 5-0 to find probable
cause to believe that the Ed Jenkins
for Congress Committee and Hollis Lathem, as
treasurer, violated 2 U.S.C. § 441d(a).

Commissioners Aikens, Elliott, McDonald,
Potter, and Thomas voted affirmatively
for the decision; Commissioner McGarry
was not present.

(continued)
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Federal Election Commission Page 3
Certification for MUR 2841
June 9, 1992

6. Decided by a vote of 5-0 to approve the
conciliation agreement and appropriate
letters as recommended in the General
Counsel’s report dated June 2, 1992,

Commissioners Aikens, Elliott, McDonald,
Potter, and Thomas voted affirmatively
for the decision; Commissioner McGarry
was not present.

Attest:

) 3T Y

Marjorie W. ons
ecretary of the Commission

4
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FEDERAL ELECTION COMMISSION

WASHINCTON, DC 20463

July 10, 1992

Robert F. Bauer. Esq.

B. Holly Schadler, Esqg.
Perkins Coie

607 Fourteeenth Street, N.W.
Washington, D.C. 20005-2011

RE: MUR 2841
Ed Jenkins for Congress Committee
and Hollis Lathem, as treasurer

Dear Mr. Bauer and Ms. Schadler:

On June 9, 1992, the Federal Election Commission found that
there is probable cause to believe that your clients, the
Ed Jenkins for Congress Committee and Hollis Lathem, as
treasurer, violated 2 U.S5.C. §§ 44la(a)(1l)(A), 432(e)(3), and
441d(a), provisions of the Federal Election Campaign Act of
1971, as amended, in connection with expenditures made for
newspaper advertisements.

The Commission has a duty to attempt to correct such
violations for a period of 30 to 90 days by informal methods of
conference, conciliation, and persuasion, and by entering into a
conciliation agreement with a respondent. If we are unable to
reach an agreement during that period, the Commission may
institute a civil suit in United States District Court and seek
payment of a civil penalty.

Enclosed is a conciliation agreement that the Commission
has approved in settlement of this matter. If you agree with
the provisions of the enclosed agreement, please sign and return
it, along with the civil penalty, to the Commission within ten
days. I will then recommend that the Commission accept the
agreement. Please make your check for the civil penalty payable
to the Federal Election Commission.




Robert F. Bauer, Esqg.
MUR 2841
Page 2

I1f you have any questions or suggestions for changes in the
enclosed conciliation agreement, or if you wish to arrange a
meeting in connection with a mutually satisfactory conciliation
agreement, please contact Mary Taksar, the attorney assigned to
this matter, at (202) 219-3400.

> General Counsel

Enclosure
Conciliation Agreement
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PERKINS COIE

A Law PARTNERSHIP INCLUDING PROFESSIONAL CORPORATIONS ﬁ
607 FousTeentH STREer, NW « WasmncTon, D.C. 20005-2011 « (202) 628-6600 —
!
=
= - |
=
December 8, 1992 =
s
o
Mary Taksar
Office of General Counsel
Federal Election Commission s
999 E Street, N.W. ~N
Washington, D.C. 20463 1
()
Re: 2841 - Ed Jenkins for Congress Committee -
and Hollis Lathem, as Treasurer =

Dear Ms. Taksar:

Enclosed you will find the conciliation agreement, lignii
on behalf of the Ed Jenkins for Congress Committee and Hollis
Lathem, as Treasurer, and a check in the amount of $5,500 in
full payment of the civil penalty in this matter.

As I told you, we intend to send a letter for inclusion

in the file stating our objection to the Commission's
conclusion in this matter. 1In an effort to conclude this
matter as quickly as possible however, I have sent the signed

conciliation agreement under separate cover.

Veriqzézzizggu

B. Holly Schad
Counsel to Respondents

Enclosure
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December 15, 1992

126

Mary Taksar

Office of General Counsel ﬂ -
Federal Election Commission o
999 E Street, N.W.

Washington, D.C. 20463

-
e |

¢ 1 Sl

Re: 2841 - Ed Jenkins for Congress Committee
and Hollis Lathem, as Treasurer

ht

!\;~$; e

Dear Ms. Taksar:

Under separate cover, the Ed Jenkins for Congress
Committee (the "Committee") and Hollis Lathem, as Treasurer
("Respondents™) sent the signed conciliation agreement and
payment in this matter for the purpose of concluding the
matter as expeditiously as possible. Representative Jenkins
is leaving Congress at the end of this year and wanted all
outstanding issues related to the Committee resolved prior to
his departure. Moreover, the Committee has neither the
resources nor the inclination to initiate a court challenge
over the Commission's position. This resolution does not,
however, indicate the Committee's agreement with the legal
position the Commission took in this matter.

On behalf of the Committee, we object to the Commission's
legal reasoning and conclusions in this matter. There is no
precedent for the Commission's position that authorized
campaign committees are precluded from making independent
expenditures as a matter of law. Neither the statute, nor
Congress' intent suggests such a restriction on authorized
committee expenditures. And, as the Committee has stated in
earlier responses, there is little ground, if any, to assume
such a position would be sustained upon a court's review.

In setting forth its position, the General Counsel draws
distinctions between authorized and unauthorized committees
that are wholly irrelevant to the issue presented here. It
then proceeds to draw conclusions from these distinctions with
no apparent support and without any thoroughgoing review of
the constitutional issues raised by these conclusions.

Moreover, the facts in this case do not demonstrate

coordination which would have defeated the Committee's
independence in making the expenditures in this matter.

ANCHORAGE ® BELLEVUE * LOS ANGELES * PORTLAND * SEATTLE * SPOKANE




Mary Taksar
December 15, 1992
Page 2

Concurrent service on the Ways and Means Committee and joint
appearances by Congressmen Gephardt and Jenkins do not
constitute relationships that defeat independence.
Nevertheless, the Commission finds, despite sworn testimony to
the contrary, that these facts indicate cooperation and
coordination. Again, we disagree.

Counsel to Respondents
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BEFORE THE FEDERAL ELECTION COMMISSION
In the Matter of ) SENS|T|VE
Ed Jenkins for Congress Committee ;
and Hollis Lathem, as treasurer )
GENERAL COUNSEL'S REPORT

Attached is a conciliation agreement which has been signed
by B. Holly Schadler, counsel for the Ed Jenkins for Congress
Committee and Hollis Lathem, as treasurer. Respondents
submitted a check for five thousand and five hundred dollars
($5,500) along with the signed conciliation agreement. The
attached conciliation agreement contains no changes from the

agreement approved by the Commission on November 12, 1992.

RECOMMENDATIONS

1. Accept the attached conciliation agreement with the
Ed Jenkins for Congress Committee and Hollis Lathem, as
treasurer.

2. Close the file.

3. Approve the appropriate letter.

ol = f”

Date Lawrence M. Noble =
General Counsel

Attachments:
l. Signed conciliation agreement
2. Copy of civil penalty check

Staff Assigned: Mary L. Taksar




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Ed Jenkins for Congress Committee
and Hollis Lathem, as treasurer.

MUR 2841

T St ot St

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the rodoral’tlection
Commission, do hereby certify that on January 6, 1993, the

Commission decided by a vote of 6-0 to take the following

P actions in MUR 2841:
<t
: Accept the conciliation agreement with the Ed
P~ Jenkins for Congress Committee and Hollis
Lathem, as treasurer, as recommended in the
- General Counsel’s Report dated December 21,
. 1992.
~ 2. Close the file.
O 3 Approve the appropriate letter, as
recommended in the General Counsel’'s Report
vl dated December 21, 1992.
Commissioners Aikens, Elliott, McDonald, McGarry, Potter,

and Thomas voted affirmatively for the decision.

Attest:

-6~ 43

Date

Received in the Secretariat: Mon., Dec. 21, 1992 3:56 p.m.
Circulated to the Commission: Tues., Dec. 22, 1992 11:00 a.m.
Deadline for vote: Wed., Jan. 06, 1993 4:00 p.m.

bjr

AR
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BEFORE THE FEDERAL ELECTION COMMISSION

[
In the Matter of ) =
) WUR 2841 @ .
Ed Jenkins for Congress Committee ) e
and Hollis Lathem, as treasurer ) =
CONCILIATION AGREEMENT —a

This matter was initiated by the Federal Election Commission
("Commission"), pursuant to information ascertained in the normal
course of carrying out its supervisory responsibilities. The
Commission found probable cause to believe that the Ed Jenkins for
Congress Committee and Hollis Lathem, as treasurer ("Respondents")
viclated 2 U.8.C. §§ 44la(a)(1)(A), 432(e)(3) and 441d(a).

NOW, THEREFORE, the Commission and the Respondents, having
duly entered into conciliation pursuant to 2 U.S.C.

§ 437g(a)(4)(A)(1), do hereby agree as follows:

I. The Commission has jurisdiction over the Respondents and
the subject matter of this proceeding.

II. Respondents have had a reasonable opportunity to
demonstrate that no action should be taken in this matter.

III. Respondents enter voluntarily into this agreement with the
Commission.

IV. The pertinent facts in this matter are as follows:
l. The Ed Jenkins for Congress Committee ("Jenkins

Committee") is the principal campaign committee of
Congressman Edgar Jenkins and a political committee within the
meaning of 2 U.S.C. § 431(4). The Gephardt for President

Committee was the principal campaign committee of

NI
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Congressman Richard Gephardt in the 1988 Presidential election and
a political committee within the meaning of 2 U.S.C. § 431(4).

2. Hollis Lathem is the treasurer of the Ed Jenkins for
Congress Committee.

3. Pursuant to 2 U.S.C. § 44la(a)(1l)(A), a person may
contribute up to $1,000 to any candidate for Federal office or to
his or her authorized committee. Under the Act, the term
"person” includes the principal campaign committee of a Federal
candidate. 2 U.S.C. § 431(11).

4. Contribution is defined as any gift, subscription,
loan, advance, or deposit of money or anything of value made by
any person for the purpose of influencing a Federal election.

2 U.S.C. § 431(8)(A)(i). Commission regulations explain that
"anything of value" includes all in-kind contributions. 11 C.F.R.
§ 100.7(a)(1)(iii)(A).

5. Expenditures made by any person in cooperation,
consultation, or concert with, or at the request or suggestion of
a candidate or his or her authorized political committee or their
agent is considered a contribution to such candidate. 2 U.S.C.

§ 441la(a)(7)(B). Thus, the Act distinguishes between payments
that are made "totally independently of the candidate and his
campaign" and those that are "prearranged or coordinated."

Buckley v. Valeo, 424 U.S. 1, 47 (1976).

6. Any expenditure for a communication that expressly
advocates the election or defeat of a clearly identified candidate
must state whether or not the communication was paid for by the

candidate, an authorized political committee of the candidate, or
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agents of the candidate. 2 U.s.C. § 441d(a)(l) and (2). The term
"clearly identified” means that the name of the candidate involved
appears, a photograph or drawing of the candidate appears, or the
identity of the candidate is apparent by unambiguous reference.

2 U.S.C. § 431(18). Moreover, if the communication is not
authorized by a candidate, an authorized political committee, or
agents of the candidate, it must clearly state the name of the
person who paid for the communication and indicate that it was not
authorized by the candidate or the candidate’s committee.

2 U.S5.C. § 441d4(a)(3). 1I1f a communication is paid for by other
persons but authorized by a candidate, an authorized political
committee of a candidate or its agents, the communication must
clearly state that it was paid for by such other persons and
authorized by such authorized political committee. 2 U.S.C.

§ 441d(a)(2).

7. No political committee which supports or has supported
more than one candidate may be designated as an authorized
committee. 2 U.S5.C. § 432(e)(3)(A). A candidate may designate a
political committee established solely for the purpose of joint
fundraising by such candidates as an authorized committee. As
used in Section 432(e)(3), the term "support"” does not include a
contribution by an authorized committee in amounts of $1,000 or
less to an authorized committee of any other candidate. 2 U.S.C.
§ 432(e)(3)(B).

8. During the 1987-1988 election cycle, the Jenkins
Committee spent $370,981 in operating expenditures in support of

Edgar Jenkins re-election to Congress while during the 1989-1990
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election cycle, the Jenkins Committee spent $298,751 in operating
expenditures for such purposes. On June 3, 1987, the Jenkins
Committee made a $1,000 contribution to the Gephardt for President
Committee for the primary election. On February 26, 1988, the
Jenkins Committee disbursed $12,312.52 for newspaper
advertisements supporting the candidacy of Richard Gephardt for
the Democratic nomination for President. Thus, in the 1987-1988
election cycle, the Jenkins Committee supported more than one
candidate for Federal office.

9. Furthermore, prior to Congressman Jenkins and Gephardt

attending the Jefferson-Jackson Day Dinner in Georgia on

N

e February 26, 1988, "Congressman Jenkins’ staff spoke with the

o) Gephardt Committee’s scheduling staff in Washington, D.C. to

M organize the details of Congressman Gephardt’s appearance."”

- These conversations focused on "scheduling arrangements including:
-y details of Congressman Gephardt’s arrival and departure, and a

<T discussion of key democratic and local leaders whom Mr. Gephardt
- should meet." The discussion also touched on "in the course of

~ casual conversation, what subsequent campaign appearances

Mr. Gephardt might have tentatively scheduled in the state and
general national campaign strategy."”

In his affidavit, dated January 8, 1991, Samuel Smith,
administrative assistant to Congressman Jenkins during 1987 and
1988 and campaign director for certain periods in 1987 and 1988,
stated that he "talked to the staff of the Gephardt for President
Committee ("Gephardt Committee") for the purpose of arranging the

details of Congressman Gephardt’s trip to Georgia on February 26,




1988." Mr. Smith also stated that "[t)hese conversations dealt
specifically with Mr. Gephardt’s schedule and other details
related to his attendance at the Jefferson-Jackson Day Dinner."
Mr. Smith stated that he "did not consult with the Gephardt
Committee staff, or any agent of the Gephardt Committee, about the
newspaper advertisements Or any proposal to make expenditures to
advocate the nomination of Mr. Gephardt"™ and "did not communicate
directly or indirectly with the Gephardt Committee about its
activities, strategies or needs as they related to the newspaper
advertisements.”

In his affidavit, dated January 8, 1991,
Congressman Jenkins stated that "at no time during these joint
appearances, or at any time, did I discuss with Mr. Gephardt my
Committee making independent expenditures related to the Georgia
primary or Congressman Gephardt’'s presidential campaign or

specifically the proposal to place advertisements in Georgia

) 4 09 FO¥ES 2

newspapers."”

10. On February 26, 1988, Congressman Jenkins announced

3

e his support of Congressman Gephardt’s presidential candidacy,
Congressman Jenkins and Gephardt appeared together at the annual
Jefferson-Jackson Day Dinner in Georgia. On this same day,
February 26, 1988, the Jenkins Committee issued a press release
entitled "JENKINS ENDORSES GEPHARDT." The press release stated
that "Georgia’s Ninth District Congressman Ed Jenkins announced
today that he is endorsing Missouri Democrat Richard (Dick)
Gephardt for President.” Mr. Jenkins is then guoted as stating

that "[a]s a grassroots worker and moderate Democrat, Dick and I
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share many common values and goals. . .[a]s a candidate for
President of the United States, he is the best."” The press
release closes with Mr. Jenkins’ statement that:

[t]lhe Gephardt Presidency will invest our resources

in the greatest hope we have. . . our people. . .

those who are beginning their careers, ose who

are established in the workplace and those who have

retired. Dick Gephardt is a realist. He is a

motivator and a leader. I have always found him to

be very attentive to me as a Georgian and the needs

of our state. I trust him and wholeheartedly

endorse him for President of the United States.

11. Also, on February 26, 1988, Hollis Lathem, treasurer
of the Jenkins Committee, sent a memorandum to selected daily
newspapers in Georgia requesting that an advertisement supporting
Richard Gephardt for President be placed in the March 4, 1988
issue of the 31 Georgia newspapers.

The advertisements consisted of a letter on a
facsimile of "Jenkins for Congress” stationery from
Congressman Jenkins to his constituents which explained that he
was supporting Richard Gephardt for Fresident because he had
served with Mr. Gephardt for eleven years on the House Ways and
Means Committee and had witnessed the "depth of his commitment to
America." 1In this letter, Congressman Jenkins further stated that
he "wholeheartedly endorse(d] him [Richard Gephardt] for President
of the United States." The advertisements included photographs of
Congressmen Jenkins and Gephardt. The disclaimer appearing in the
advertisements stated "[t]his ad is paid for by the Jenkins for
Congress Committee, and is not authorized by any candidate."

12. The circumstances noted in the above paragraphs

indicate that the Jenkins and Gephardt staffs discussed
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Congressman Gephardt’'s appearance in Georgia and

Congressman Jenkins endorsement of Richard Gephardt in Georgia
while Congressman Gephardt was present in the state. The
newspaper advertisements purchased by the Jenkins Committee were a
republication of Congressman Jenkins’ endorsement of

Richard Gephardt for President. These advertisements placed by
the Jenkins Committee were made after discussions with the
Gephardt Committee about a joint appearance in Georgia.
Therefore, in the Commission’s view, the payments for the
advertisements were not "totally independent" of the Gephardt
Committee but were in-kind contributions to the Gephardt for
President Committee. Therefore, the disclaimer should have stated
"[tlhis ad is paid for by the Jenkins for Congress Committee and
authorized by the Gephardt for President Committee."

13. The Jenkins Committee has contended that the
advertisements were independent expenditures and that because the
expenditures were independent, "there was no limit on the amount
the Committee was permitted to expend for the purpose of
purchasing these advertisements.” 1In its 1988 April Quarterly
Report, the Committee reported the $12,312.52 spent for the
newspaper advertisements as independent expenditures. Even so, in
the Commission’s view, the Act precludes a principal campaign
committee from making expenditures on behalf of another candidate,
thus supporting more than one Federal candidate, and still
remaining a principal campaign committee.

14. As noted earlier, prior to purchasing these newspaper

advertisements, the Jenkins Committee made a $1,000 contribution
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to the Gephardt Committee for the primary election. Therefore,

the $12,312.52 spent for the advertisements constituted support
for the Gephardt for President Committee by an authorized
committee in excess of $1,000.

V. Respondents supported a candidate other than
Ed Jenkins in violation of 2 U.S.C. § 44la(a)(1)(A) and 2 U.S.C.
§ 432(e)(3), and failed to provide adeguate disclaimers in the
thirty-one (31) newspaper advertisements that it purchased in
vicolation of 2 U.S.C. § 441d(a).

VI. Respondents will pay a civil penalty to the Federal
Election Commission in the amount of five thousand and five
hundred dollars ($5,500), pursuant to 2 U.S5.C. § 437g(a)(5)(A).

VIiI. The Commission, on reguest of anyone filing a
complaint under 2 U.S.C. § 437g(a)(1l) concerning the matters at
issue herein or on its own motion, may review compliance with this
agreement. If the Commission believes that this agreement or any
requirement thereof has been violated, it may institute a civil
action for relief in the United States District Court for the
District of Columbia.

VIII. This agreement shall become effective as of the date
that all parties hereto have executed same and the Commission has
approved the entire agreement.

IX. Respondents shall have no more than thirty (30) days
from the date this agreement becomes effective to comply with and
implement the requirements contained in this agreement and to so

notify the Commission.

X. This Conciliation Agreement constitutes the entire
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agreement between the parties on the matters raised herein, and no
other statement, promise, or agreement, either written or oral,
made by either party or by agents of either party, that is not

contained in this written agreement shall be enforceable.

FOR THE COMMISSION:

S ote () i[r)23

General Counsel

FOR THE RESPONDENTS: 4

B.
(Position)
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FEDERAL ELECTION COMMISSION

WASHINGTON, D C. 20463

January 11, 1993

B. Holly Schadler, Esq.
Robert F. Bauer, Esq.
Perkins Coie

607 Fourteenth Street, N.W.
Washington, D.C. 20005-2011

MUR 2841

Ed Jenkins for Congress
Committee and Hollis Lathem,
as treasurer

Dear Ms. Schadler and Mr. Bauer:

On January 6, 1993, the Federal Election Commission
accepted the signed conciliation agreement and civil penalty
submitted on your client’s behalf in settlement of violations of
2 U.S.C. §§ 44l1a(a)(1)(A), 432(e)(3), and 441d(a), provisions of
the Federal Election Campaign Act of 1971, as amended ("the
Act"). Accordingly, the file has been closed in this matter.

The confidentiality provisions at 2 U.S.C. § 437g(a)(12) no
longer apply and this matter is now public. 1In addition,
although the complete file must be placed on the public record
within 30 days, this could occur at any time following
certification of the Commission’s vote. If you wish to submit
any factual or legal materials to appear on the public record
in addition to the the statement which you submitted on
December 15, 1992, please do so as soon as possible. While the
file may be placed on the public record before receiving your
additional materials, any permissible submissions will be added
to the public record upon receipt.

Please be advised that information derived in connection
with any conciliation attempt will not become public without the
written consent of the respondent and the Commission. See
2 U.S5.C. § 437g(a)(4)(B). The enclosed conciliation agreement,
however, will become a part of the public record.
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Enclosed you will find a copy of the fully executed
conciliation agreement for your files. If you have any
questions, please contact me at (202) 219-3400.

Sincerely,

Tony 8- Takoon

Mary L. Taksar
Attorney

Enclosure
Conciliation Agreement
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