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Lawrence M. Noble, Esq.
General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Dear Mr. Noble:

Full public disclosure of a federal candidate's campaign finances is the
cornerstone of federal election law. But the committee formed by Harvey Sloane,
the Judge Executive of Jefferson County, Kentucky, has chosen to ignore this
tenet of the Federal Election Campaign Act ("FECA"). Accordingly, this
complaint is filed gainst The Harvey Sloane for Senate Exploratory Committee
(FEC ID C00221697).-

Although the 1990 Senate election in which Sloane has expressed an interest is
still 25 months away, he has already displayed a consistent ability to ignore
the law requiring full public disclosure. The FECA is clear that Sloane's com-
mittee must file a mid-year report listing all contributions and disbursements
between January 20 and June 30, 1988. Yet he has failed to do so. 2 U.S.C.
434(a)(2); 11 C.F.R. 104.5(c). (See attached Exhibit A).

This is part of a consistent pattern for Sloane. He failed to register as a
federal committee until an FEC complaint was lodged against him. And now he
refused to report the activities of that committee, which he claims in press
reports has raised more than $212,000 during the period. Louisville
Courier-Journal, July 16, 1988, at page A8 (attached as Exhibit B).

has

1/ Sloane's Statement of Organization, filed on January 20, 1988, failed to
include an address (a violation of 2 U.S.C. 433(b)(1); 11 C.F.R.
102.2(a)(1)(i)). However, I believe Sloane's headquarters to be located at 1401
South Fourth Street, Louisville, KY 40208

Paid for by The Republican Party of Kentucky, Lawrence H. Owens, Treasurer
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Sloane is clearly beyond claiming a "testing the waters" exception to the
reporting requirements because he filed a statement of organization to register
as a political committee with the FEC. (Attached as Exhibit C). In addition, a
"testing the waters" exception does not apply when an individual "raises funds
in excess of what could reasonably be expected to be used for exploratory acti-
vities or undertakes activities designed to amass campaign funds that would be
spent after he or she becomes a candidate". 11 C.F.R. 100.7(b)(1)(ii)(B). By
any reasonable measure, the sum of $212,000 is considerably more than what is
required for exploratory activities and clearly reflects an attempt by Sloane to
accumulate funds which would be used by him as a candidate for the Democratic
nomination.

By failing to file the required report, Sloane has hidden information to which
the public is entitled by law -- who is funding his effort, how he is spending
his money and into whose debt he may be falling. Congress required the reporting
of this information in the belief that public scrutiny is the best deterrent to
wrongdoing. Harvey Sloane's actions suggest he does not agree.

It is difficult to believe that Sloane is ignorant of the law. The filing
requirments are well publicized by the FEC. Indeed, Sloane maintains in Exhibit
B that he will file a report. But his report is now 8 weeks late. Accordingly,
Sloane's "omission" appears to be a knowing and willful violation and should be
dealt with as such by the Commission. The public has the right to timely
knowledge about who is funding Harvey Sloane and for what purposes he is
spending money.

; inere,

Bob Gable
State Chairman

Subscribed and sworn to before me this O7 - day of September 1988.

"Nt ary Public

My Commission expires: ,' /2j
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O EXHIBIT B

Louisville Courier-Journal, July 16, 1988, Page A8

" onuittee backng Harvey, Sloane
for U.s. Senate raises $212,000, '"
by SHELDON SHAFER
Staff Writer

A committee formed to back the
expected U.S. Senate Candidacy of
Jefferson County Judge.Execuave
harvey Sloane said yesterday It bu
raised $212,000.

"Raising this amount of money in
ihis short period ot time, and from
M wide variety of sources, lndl.

teS that there Is broad-baud,
twIde support for his candidacy

for Ltae Sjnate," said Don Cox,
Ij'ke~msan for the Harvey Sloane
Senate Exploritory Committee,
rj"Cox released the report that he
mid will be filed next week with the

Iderni Election Commission. It
sfows that the Sloane committee

Sspe nt $15,003 betweena the Jan. I
Thd June 30 reporting period, leav.
log a balance of just under $200,000.

,j-LSIoe. a Democrat. Is expected
1h run In 190 for the seat held by
*, publlcan Mitch' McConnell. For

Ven years McConnell held the post
tLat Sloane now has,
.!7- McConnell's lost campaign report,

filed early this year, showed that he
riod. raised Jut over $1 mlillon for
.I re.election campaign.

<1 SIcane's report llsts more than
O0 contributors, most of them fromLoui:svllle,
The Louisville contributors In-

clude attorneys, civic leaders, cor.
pornte officials and developors, con.
t.mctors, engineers and consultants
who do businem! with Jefferson
County government.
I The expendltvres went primarily
to a p lltlcal consultant, Greer, MIr.
golts, Mitchell.'.

Sloane said he will decide on his
political cholce after November's
presidential election, Sloane also is
cbmalderlna running for re-electlon
e.g county judge.execuuve In l9.

No Democrats have formally an-
nounced for the 1990 Senate race.

Others mentioned as possible can-
didates Include former Gov. Edward
BreathIht, state Rep. Bobby Richard-
Son, state Altomey General Fred
Cowan lnd former Lt. Gov. Steve
]3estear.

The followin gave $1,000 to the
committee, unle.. noted otherwise.

Amella P. Adams, LovilnvillC. Slerney Welley
P. Adams Jr., Peogoil, itlernev: Nolan C. Allen.
LoulivllI, *(citunlan#i Mr. and Mrs. lice ArmIl.
i114, Louisville, IoMl l ti lon mIlF.Igi?, I2 l= O .
old lnks, LoiVonvlI, *illefiov, OhIP W. iort4t.
LtOUISlIiii, llirneyt Anean M. Board Jr., Green.
wich. Conn,, irlnetmoil brokei Jean J. Beard,
OreOflw-ict COMA., Investmnl broket RosannIe H.
Dild, Olin Head, N.Y., hOrmenmker: John C.
11ck, NOW Yerb City, Inneilmeinl , vitr Clrl J.
Dilnlnger, LOvilivilI, 1I|iroey! Aobill P. 41b4en,
Jr., Loovilivlle, ti1er1ely) Mic el! Ultkrfnnl Chi.
caqa, buelltrime/ 3uIIA lirmtranl. Cicelge,
builnlI&WOmIng Mr. and Mrs. Bart L. 11eoon.
Loelilil# Cvrils J. Block Proioecl, buolneisa

en;A Jack BohlIMA. Louievllie, Ill4eet; Arlene
P, bookor, Prte.et, "omemk fen Roblrf L.
boeker, ProtDlCl, ItCI/liec, Roger Bright. Leul-
Vill,. * IClIIV 1 ivi A. SIrii. LOuivIle, 41tor.
Play) PaIrlCl A, arill, i ouvillit, hOmlrsnakfr;
Cordon S. brown, Leulville, exsuilive vice ptill.
Ieni $IIFrancis A& outke, PikvIlle, tellred Oeld
surkohildr, Pro1PecI, iondscJp9 irchliecti M1.
cheat Coopy, Loullvlll, isunence lculvia
Mike C81ll 1, Bowling Oct., atrem4YI A Ig 0 A.
Clllb-eni, Loulsnilie, yliClIen $irt 7. Combk,
Leolnoien0, illrrhlv: ain? . Coreiot, Anchor-

oitfruclllni .l~Iee1h C. Cerredine Leou (II,
COfilvilami Vivian Corradilo, Loullvilq, ovilnl t-

w 81nBA, teOR41 L. Co4. Louisville. silrnty: R ay
C. l01lohhVur, Loulavlile, pluminA

t c*n iratorg
Dlvid L. Ceughlely. LsOvuieni 1, eielrsrl vlfiarn
M. D'*oli.f1 110aC4o0n, COol "Mfloni Burt J.
CuIWAc, LOuISllnll Adrem Datea% Lln~golan, Il
410ft Denald I[. irkrd, LouIiulJJI; Ciborsl Ed-

wvlrdi A11lo0cM, TIthe IllChOrl Kinnelh Ed-
*spot Aflhloh, Ttfl., tulazlrt/1 Allen PI03"rnam, tlvIsville.,

Olor;q J. FIzn,, Loullvtllo, bull elorramI WI:tra C. Fuil, t,3V vllle, ,11orilyi C ~ld Oltlil.
rt, Lowlivill., llorney; 0,h M , OlIckeni, ,
Now yrk Clity, .,eolmeml binkjr; Js A. or.
MYOM, 1hiie6d, ormemakert , 0. rmomrt tillrd,
buIlmolemal Chafrles M. Otfwert"1 f, Loulsvlle:,
butInileosmun 01III1 Ore1., Leuiivll/e, tCCount4lIll
Orblit N. Orooio. LoVlIvlIIe, bulluuellmen, Cllis.
bib Oua inehr, HOUlIOA, IC¢uillI; $S4dr 5,
Hammnrd, Loulanill, eiloriioyi Jone W. HMme,-
la, Loultyllie. aeCnOter1li T. K Unod Holm Ill,
Loullvllle, *ii0flIfyi Oddn#y 1,,endsnlmn, Lu(ii-
Villi, 1u1t0elomnj JAm$s W. HeN1drkht. Loull.
V01I0, Aliormn Lonny R, Holeoro, CIncIrinell,
aitFOrnY; OenW Mellowly, Mlddl~lown' connirsetr;
10telr L. Hollowoy, Loullylile, ,(lCrery o/lorl
Rcbei 3, Holloway. OsIeL. buslmeisrnanl $Sam.
Pon H. HoI0Ow1Y, Louisllvll, slin.elemln, Svtun
0. Holloway, L oulolll, tie~emokarj Amm Hule,
L0VIVIIJO, rnatrkelln; reprenlt? lv o G.otg. 1.
Hugh#$ Jr., Jeiimtdoivlll,, mdJ Reb lrt 9. Ifvie,
LOuIvIlle, kVuoloen&yon Clark 9, Jhur-ol. Louli-
Ville, lhnslmteri AI0); 0. Johsnisn Loaul Ills,
onolofr; OlVId A J otal. Leulonllv , C, Oi R.
Lary Jenes, Jllielov% 0*, bus0l4SInmen; Ronald
Ke nIll, New Alb&Ay, Ind., bl eliflern*1e1 WIIlleel
N. 1,, L:v,,, 1, rowner. Loulslvlle Dowrisj Vic
Kolulel Loulovl lV Cobble K. 1L.61w, Hou IIor,
N0orrnreikr, ILO, Jef Lailow. Housion, oevll!..
It, 11,DA Jsm, C. LlOr0

4
n 4, Pilhastllls, Con.

Itwcii;GV Shillor LIarappas, L1oul,11 bul11s.

womiol Alltn M. LoIsi l,Louliitie PhylIcliln
Michael Lrklil, Leuimvllg, e acceuelltm, Li64 Lit
11 l,0 o 6 11o1 gI m Ir 1oir,@ lVi 1111 1i 1811 M ike L I t1,

Lauivill , toempn nricltlene n "lael W. Irowi
Lullor, Liuit Ili e; Charlt P. M0 4 Loyieviliie,
Ptepeicisn. LeusOA W, Matil, Loioviliie oeniL
enillisllr/ Andres W, markslkokyi Flilnrvi1i%
hIommeiar Jerry S. e srkoburir, ilsherlle.
livinmitilnan, Jetry 5. Markloerr Jr.e Pishereiiie
Itudnl in da Marvl, Prolpeci, ismomalkr*
Aebert W. Martel, LeUlleliil, oelviolj AI diwM Olllo Louislle.I Itll-4omlaT 111. ;, 1 1.

A. F. Maitimi, Sholbyvrlle, IIlopri ey'I o
McOrlt. Louisvlle, Inlvurtrcsi Jim NOKIoner,

homvlemaker lIt 4, Briie Miller, LgIltvliit,
IIflldyi trlsh Mira4, Miami, ringleeief AlLnhard

W. Moore, Louiville. cil I rllgtj Timolh M.
ulley, Loulsvlle, Oliruyi W. P. Mviiey I i Lav,

iIll, IIotfoyl W. P. Mullit, If,, Lewisvllie, to.
lornsyi Laliyelle 0. O'eAe, Lavilli, Plly pi, ian
MargarI MeY P e sls lg, PFrokfori, billnitt,
womlni Willfim S. Pitlietoel, FianktH. buiilv
mrnn Judi Plo PleIXIvig homomker/ PlII I..
Potion. Pikeville, ceum (Vote) Fel Pe¢rcOli
LOullI 1. kullikimlA: 9 euumwsy Percenl, Leo-.
livll , atcm lmsi cail 5. Fit yon, FiO) . PoetS.
Id., hom maker! O'r la J* PVlllllp $ Im s kl e a.
Vill#$ thllis Pillnaor, Como $Orin g, itgetkarl Kel-
llh 10llner', Cime lrlngs, buInllalmee. Dvid

PIlvell Jlr., 1.001014l, buellngia *oecvtlner Vivid
Pre te ll III, LolIvIlle .business l Kvilel M.ary
J. Preapill, Leuisille,. trmemrnaktri iuem L.. 0. v
IIcietlel t. Lo vlIII, b4mkln ir Jehn 0. locksiollr,
Ch trlelion, W.V.., sean iotj Livrio c Ricl st, '
let, Hw Yerk Clly, atIer.y stra sitsitliiero
Ctherle lo4 N. PVy. Va., hil melrf ) W ldtl 0. tko.. .
teller, HeW York Clty, ennlrgkfrnflAI acisllliW illiam A. jlaie p 14r. Joel ile on tiill. . !ivl. noill.
rr u i vunce oc lllnluf O1i-n,,eo, nmemesire

Sheldon 5. khIller, Loulvillle, ;lrosclsn ChrIes
C. ScIimpgler, Lslll,, Inglnee0rJ Al J.
kctnledsr, Louisville, blulldiri Edward Icinon-
baechlsr, LoulilIle, ttorney) M ry Scihen.
becler, Lov vIlle. rerr irltorl Billy J, Inten1,0
Loulvllle, engineer)r Thomi &imons, Loisille,
bullesimnn Alter C. SIgIsL Lulville. 4i. i
feir) Brands siacxovee, Jitlesonnlill, lildkul,%lwMan;0 1M .'0MA P. 5iewgtt, Pnoiktcrt, CAP-
Cclenm WIflIm C. Ilone, Loulinllr., alteieli
iack I I1 011m, PlO eVjln, odm1111 altflue c o11loil

Mr. arnd Mnr. Frank LI. ullIva, Louisielle, ILcin
-Is C yk 10 . P1k1IvIlII, I tgi~lfj 69lMI TiOfnrlit
GeefnGwn, A rlminaLir ' J. H. Thormem.

GoeleOQ11neltmapi) msliiiw ek TKOrnIen,
Oeor90i-An, eludini Jeanl Tregeor, Louisville, In-viCl l R0obert T. Triutiwlm, LeilaIllle, ianm ir!
A. g, Twill, Loullvlll, ullnisirlrm l W i an P.

Vemdgthasr, LiulenlId, ph SI1M Klcent$M15 WSW
i&,# Jr., l!'himun COTr, gneldfl lirrY Loe Wa.
ihlritid, Prinkiout, lnsunlme' IovU!ivtl W, 0.
WIa)rumv, Lovlivtl1#, lCwtltrt NOlff A, WOeN
Son, Lolluisvll, buelvs ilomi Lbiord J. Welnir,
Loulile, g l;l4Irl lYrMolid J. Well, L d.-
V1hIC, tocwllvv dlnoioen Charles L. ,welsbaent,

Houslon, ccuo.sllin vnkoawn, 1T0 "erori
0ViuPlo, Novilo~, homemlaker, U-540 Wrny 0.
W41111l0, Gaortlowln, llmllllmlal JOhn M,
Well 1, LoJlvlllft o loiannaao Susaii I,
Wlmkntr, Leilille, hommakeli MttIvillCl Wiln.

lodi , Ll01 ;16, enolnel ri iet C. Witeln14P WICl lft 1Alklt' Ing Wllll4M 0 . WI1t 11KAll~
Coal O nrbllfo, . . .*. ,, . , I

These political actioni committees
gave $1,000 or more to .Sloe.nea
committee: . .

Drive Pollitical Fvnd, Wigimloi, L&L€t "NJ
PAC, Cats Irons, Ill.. "LOX. , -
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LYNCH, Cox, GILMAN & MAHAN P.S.C.

1500 MEIDINGER TOWER 88NOV -3 PM I: I4e
LOUISVILLE, KENTUCKY 40202

(502) 5 9 .4215
FAX (502) 589-4994

DONALD L. COX INDANA OFFICE
521 E. 7TH STREET

ALSO ADMITTED U S PATENT OFFICE JEFFERSONVILLE INDIANA 47130
TELFPWONE

October 28, 1988 (811283-7838

.3

Lois G. Lerner
Associate General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, DC 20463

Re: MUR 2710

Dear Ms. Lerner:

This letter is in response to your letter dated October 11,
1988, received by my client on October 14, 1988.

The Kentucky Republican Party, for the second time in the
rlast nine months, has filed a complaint against Harvey I. Sloane,

in an apparent attempt to impede the mere possibility of his
candidacy against Republican Senator Mitch McConnell. In neither
case is the complaint well taken and this latest claim ought to
be dismissed also.

C,
FACTUAL BACKGROUND

On January 15, 1988, the Harvey Sloane for Senate
Exploratory Committee was established. Even thought it was not
required to do so, 1/ the Committee filed as an exploratory
committee with the Federal Election Commission. Six days later,

1/ See FEC 1988 Campaign Guide at 51:

[A] . . . "testing the waters committee" . . . does not
have to register and file reports as long as its
activities are limited to testing the waters . . .
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on January 21, 1988, the Kentucky Republican Party filed an FEC
complaint alleging that Judge Harvey Sloane was an active
candidate for Senate because of certain newspaper stories and
certain other information which it supplied to the FEC. After
considering the submissions of the Republican Party and the
Sloane Committees, the Federal Elections Commission ruled that it
had no reason to believe that the Campaign Finance Act had been
violated.

Beginning in the Spring of 1988 the Harvey Sloane for Senate
Exploratory Committee began to raise funds to enable Judge Sloane
to test the waters for a possible 1990 Senate race against
Senator Mitch McConnell. These efforts were extraordinarily and
unexpectedly successful; the lion's share of the approximately
$212,000 was raised during June of 1988. These fund raising
activities were conducted in the full public light. A press
conference was held on July 15, 1988 by the Sloane Exploratory
Committee, announcing the results of the fund raising campaign
and providing a detailed list of those from whom funds were
raised. See Exhibit B to the Complaint of the Republican Party.
At the press conference a draft financial report was made
available to the press. See Exhibit 1. As shown by Exhibit 2,
the Affidavit of the Treasurer of the Harvey Sloane for Senate
Exploratory Committee, a financial report was duly mailed to the
Secretary of the Senate on July 18, 1988, well in advance of July
31, 1988, the date on which a report was required to be filed by
law.

It was not until two months later it was discovered that,
for some reason, the report was lost in the mail and did not
reach the Secretary of the Senate.

After the report of the fund raising activities by the
Sloane Exploratory Committee was fully analyzed, it was
determined, in view of the possibility that spurious claims might
again be made by the Kentucky Republican Party just like they had
done in January, to file papers declaring the candidacy of Judge
Sloane. In a letter accompanying his Statement of Candidacy,
Judge Sloane made clear, however, that he still had not decided
to become a formal candidate but was filing the papers so that no
legal questions could be raised about his actions. These papers
were filed with the Secretary of the Senate and the Federal
Election Commission on September 23, 1988, one week before the
complaint of the Kentucky Republican Party was filed. See
Exhibit 3.
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ARGUMENTS

The Kentucky Republican Party makes two basic arguments.
First, it argues that a financial disclosure statement was not
timely filed as required by 11 C.F.R. Section 104.5(c). Second,
it argues that the Sloane Committee had violated the
testing-the-waters exemption provided in 11 C.F.R. Section
100.7(b)(1) by raising $200,000+ in contributions. Neither of

these arguments is supported in law and subsequent events have

mooted any questions raised by the Kentucky Republican Party.

1. A report was mailed by the Sloane Exploratory
Committee, even though it was not required by the
FEC rules.

-As shown by the attached affidavit (Exhibit 2), a report was
mailed to the Secretary of the Senate by the Sloane Exploratory
Committee on July 18, 1988. Under 11 C.F.R. 100.19(b), it is
clear that first class mailing was an appropriate means of
sending the report in question to the Federal Election
Commission. In view of the affidavit of the Treasurer of the
Sloane Exploratory Committee that the report was mailed, it is
submitted that the Committee exercised its "best efforts . . . to

submit . . . the information required by the Act for the
political committee" and therefore the report of the committee
"shall be considered in compliance with the Act." 11 C.F.R.
Section 104.7(a).

The facts as presented by the Kentucky Republican Party also
belie even a colorable claim that there was an intentional
violation of FEC rules. Why would the Sloane Exploratory
Committee release to the public complete information about its
fund raising activities and then not turn this information over
to the Federal Election Commission?

Moreover, since under federal law an exploratory committee
has no legal obligation to file reports, there would be no
violation of law by not filing a report in any event. As pointed
out in the FEC 1988 Campaign Guide at 51, a testing-the-waters
committee "does not have to register and file reports as long as

its activities are limited to testing the waters and it does not
engage in campaigning."
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The Sloane Exploratory Committee was not required by law to
register with the Federal Election Commission. Therefore, there
was no requirement that any financial disclosure report be filed.
Also, as shown by the attached affidavit of its Treasurer, the
report was, in fact, mailed well before the deadline in question.

2. The Sloane for Senate Committee has been duly
established.

The Kentucky Republican Party also accuses the Sloane
Exploratory Committee of not being a proper testing-the-waters
committee and not otherwise being properly registered. That
claim also fails.

IT As pointed out above, the fact that the Sloane fund raising
activities of last summer had been so successful provoked a
complete reexamination of the question of whether Judge Sloane
should, in fact, become a candidate for purposes of FEC rules.
This past summer the Sloane Exploratory Committee was concerned
that, after the Republican Party saw Judge Sloane's fund raising
successes, they might once again attempt to file some sort of

charges in the Federal Election Commission or might otherwise
attempt to block his fund raising activities. Even though Judgse
Sloane has to this dU not decided to become a candidate for
Senate or formally announced his candidacy, nonetheless, on
September 23, 1988, he filed formal papers establishing his
candidacy for Senate. See Exhibit 3. He also changed the name
of his committee to the Sloane for Senate Committee. These
changes made a mere seven weeks after the close of the fund
raising period, demonstrate the intent fully to comply with
federal campaign law.

Even though the Sloane for Senate Committee was fully and
legally registered in September of 1988, we believe that this
step was not earlier required under the Commission's
"testing-the-water" rules, particularly in light of the situation
which exists in Kentucky today.

There is nothing in the FEC's rules or in any of its
decisions or advisory opinions which specifies exactly at what
dollar amount the testing-of-the-waters stage has been passed.
Commission advisory opinions and regulations focus heavily on
whether the statements and public activities of the potential
candidate show that he or she has an intention of being a
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candidate, rather than on the amount of money raised. Thus, in
the Commission's regulations appearing at 50 F.R. No. 49, pp.
9992, 9993, among the factors discussed were whether the
individual makes or authorizes written or oral statements that
refer to him or her as a candidate for a particular office,
citing A.O. 1981-32, as well as whether the "individual conducts
activity in close proximity to the election or over a protracted
period of time." Here, there is no allegation that Judge
Sloane's activities fall within any of these standards. Rather,
the Republican Party seems to argue that the dollar amount of
funds raised alone is determinative.

The major advisory opinion of the Commission construing the
testing-the-waters rules is A.O. 1985-40, in which the Commission
approved of a direct mail solicitation to "as many as 10,000
former contributors." Without mentioning the specific amount to
be raised, the Commission considered the following factors in
concluded that the activities would be within the
testing-the-waters exception.

1. There was no determination yet to actively seek the

office in question.

2. The funds will be used only for testing the waters; and

3. The solicitation will not result in amassing campaign
funds.

In this case there has been no claim that Judge Sloane has been
actively seeking the Senate nomination, nor is there an argument
that any expenditures made by him were for other than
testing-the-waters purposes.

Since, in this case, within two months after the funds were
raised they were turned over to a formally established campaign
committee, there can be no logical argument that the intent was
to "amass funds" as prohibited under 11 C.F.R. Section
100.7(b)(1)(ii)(B). When the average contested Senate seat draws
expenditures of $3,000,000 to $5,000,000, one could hardly state
that collecting a mere $212,000 is amassing anything. It is also
important to recognize that the candidate against whom these
funds were allegedly being "amassed" is an incumbent Senator who,
according to Exhibit B of the Republican Party's submission, had
already amassed campaign funds in excess of $1,000,000.
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Lois G. Lerner
October 28, 1988
Page 6

Nor does this level of fund raising appear to be
unreasonably in excess of that necessary to test the waters.
Taking on such a heavily financed opponent is not a step to be
taken lightly. Polling - one of the most important aspects of
any modern campaign - is quite expensive. Commissioning two or
even three polls before making a final decision on whether to run
is made is certainly not out of the question. Determining
possible fund raising sources is also crucial. In today's PAC
financed campaigns, extensive, nationwide travel to investigate
PAC funding sources is also a necessity. In light of these
facts, $200,000 is not an unreasonable amount to test-the-waters
nor, in today's world of multi-million dollar campaigns, does it
constitute an amassed amount of funds.

Therefore, in view of the fact that an appropriate committee
has now been established and that Judge Sloane has filed his
statement of candidacy, it is submitted that any claim of the
Kentucky Republican Party is not well taken or is in any event
false.

4')

If you have any questions, please feel free to contact me.

Very truly yours,

LYNCHJ-eOX, G LMAN & MAHAN, P.S.C.

Donald L. Cox

DLC/wc

w/sl
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Re: M. o6 4,V

., -_ E. 'r rv Committee and R.

KYvirin Hobbs hereby designate Donald L. Cvx to represent them

regarding the above matter. i H/
/ / , /.

. Kevin Hobbs

'V/Sl
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PRESS RELEASE

The Harvey Sloane Senate Exploratory Committee announced

-- .. • -..- - - - - - - - -, , .Ii - - "4 - . . .- - . . .

months. Don Cox, spokesman for the Sloane Exploratory Committee

said, "We are realiv excited that we were aole, in such a shO-=

-mun .. ct -nev for a race 2_ years aw a

The money came from sources who had never before contributed to

Sloane's state-wide races" At a press conference held on Ju>

1., " 55 , Jo;- made.-- ='" Z:-" copies o -- -

Mf the Slan Commit be--n 4ad M z ext

week. In addition, Cox provided a list of the contribuzors ..

nad providea che Z JO Zn con.ributors. o n

" - , in this short a perod of time, and

= G ,, . 3 : --- "-4 =I . . --S -. -- -

broad-based state-wide support for his candidacy for the Senate.

This money will enable Harvey to take a very close look at this

r ace ."

-uc --e n hs not vet decided whether tothe race

for Senate. The Senate election will be held in the Fall of

1990. Sloane's Senate Exploratory Committee was formed in

January of this year. No other Democrats have formed exploratory

committees for the Fall.
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Comas the Affiant, Kevin Hobbs, and after zeinj

states as follows:

1. A am the Treasurer the a.s: soe for 8snate

--X-:-rt- Y Committee ncw known as the Sloane f or Senate

Committee. I have been responsible at all times for prepar:i

the reports of receipts and disbursements 
!%-= the Committee.

2. In mid-July of 1988, well prior to the end of July

filing deadline, I prepared a draft and then a final report of

receipts and disbursements, I specifically recall that the final

report was ;repared a-,. mailed to the Secretary of the Senate on

:*l.y 1!, 1990 because that was immediately after 
I returned from

a vacation.

3. I am enclosing herewith another : y of the report

which . prepared and mailC ' ".. in

Kevin Hobbs

Subscribed and sworn to before me on this _ day of

October, 1988.

My commission expires: .ZZ'~'-~

notary Public#
Kentucky

Large,
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LYNCH, Cox, GILMAN & MAHAN P.S.C.
1800 MEDINGER TOWER

LOUISVILLE, KENTUCKY 40202
t502 5869-4215

FAX t502 *5i& -4

ALSO ACWYTTro u S PATNT OPPICI September 23, 1988

:as -a

521 E. 7 ST0217

(812) 283-7838

Federal " eci.ns,
999 E Street, N.W.

-4 A , -

Secretary of Senate
Office of Public Records
232 Hart Senate Offlce Building
Washington, D.C. 20510-7116

To Whom It May Concern:

E c-s=- -- - - ---- I -e-- zs Candidacy for Harvey
Sloane. If you have any questions, please feel free to contact
"e.

Very truly yours,

LYNC 5OX, GILMAN & MAHAN, P.S.C.

Donald L. Cox

DLC/wc

o/sl

tie 09
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Harvey i. 61oane. M.D.

1401 6outh Fourth 8trect
Lcutsvdle. Kentuckv 40238

Federal Election Commission
Washington, D.C. 20463

- , - - - r"7

Enclosed please find my formal Statement of Candidacy.
However, in filin2 thst aei
clear that ! am doing so only to complv with the technical
aspects of the law. At this point, I have not yet made a
determination about wnerner to in fact .ecome a candidate
for the Senate in 1990. However, in order to comDlv with
the requirements of your statutes, I have determined to
file the enclosed and to aesignate che Sloane for Senate
Committee as my designated orinc ina a- a±gn committee.

If you have any questions please do not hesitate to contact
my counsel, Mr. Donald L. Cox at K66 Meidinger lower,

L~uisviiie enruck- .... "=93 "

Sincerely,

Enclosure

C->
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a IName ot Canooate (in tu* T
Harvev I. Sloane, M.D.
,A0iress _number anr- street-, ecx f acc-ess cnafgea

!-A l So-th Fourh.-' eet'C C rv State. and Z'p CoceC, , -; - -1 11 , ,o e n w ic a ,;o n ,i rn e rI . . I -. . . .. . ..3. Party Affiliation 4. Office Sought 5, Sae -- s....----:

DESIGN^ ; FAL CAMPAIGN COMMITTEE6. I hereby designate the following named political committee as my Principal Camoaion Commilee I^ ',- I n 
-"

NOTE: This designation shcu.!d .e ' w' *"e - ;a:e :fice .stec elow.(a) Name of Committee (in full)

A. zor Senate Committee
,b) Address (number and street)

3300 First National Tower
(c) City. State and ZIP Code

-LouisVille.-Kentucky dCin,

DES;GNAT;ON OF OTHER AUTHORIZED COMMITTEES
(Including Joint Fundraising Reoresentativesi6.e6,,.1 a.-;norize trre To~iowing namea committee. wnich is NOT mv orinc~oal ca:a' i-.,,. e,.,e -, , '-f my canoidacy.

) NOTE. This aesignation should be filed with the ?-,r;rc~pal campaign committee.

(a) Name of Committee (in full)

io) Acoaress inumoer ano street)

(r"
/ certiyrv na I nave examned tis Statement and to the 6est o my Knowlecge an ehef It .s !rue. ccrrc! ? ar

c = - - ...a .- - - - ' 
a e 

_

President mail to:frmt~n,~thNOTE: Sub sson of false. erroneous. o omltinraimasuo~lec -sinnthsSahn oth eate f2US ~President mail to: U.S. Senate mail to: U.S. House of Repre- For further Information

sentatives mail to: contact:=--e .E:_c,-::.-- m:s..'..-- , S:e:ary , ofe Senate Clerm of the House of I===e ,

9 o o E S " = "' w. -..: "' F . ,- 
_ _ 

..
8 0 0/42. . 0 . .3 000, ,,.C .=, . .,epresentaives 

Toil-free 800/424-9530
Washing:n. CC 20463 232 Hart Senate Office B;dg. Otffce of Records and _oca! 202',, r'--? '2,

asszn I I, 17 2 -iegsra on..

1036 Longworth Office Bldg.

FEC FORM 2
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LYNCH, COX, GILMAN & MAHAN P.S.C.
180 MEIDINGER TOWER 88 NOV 16 At 0: :b4

LOUISVILLz, KENTUCKY 40202
(502) 58-4215

FAX (502) 589-4994

DONALD L. COX INDIANA OFFICE

521 E. 7TH STREET
ALSO ADMI TED US PATENT OFFICE NoJEFFERSONVILLE INDIANA 47130

, oTNovember 1, 1988 TEPHONE
(812) 283-7838

Lois G. Lerner
Associate General Counsel C.
Federal Election Commission
999 E Street, N.W.
Washington, DC 20463

Re: MUR 2710

Dear Ms. Lerner:

In conjunction with the above-identified proceeding, we
wish to bring to the Commission's attention MUR 2342 (involving
the Chorba for Congress Committee), in which we believe, based on
the documents available in the public file, that the FEC decided
not to take action because the candidate had not yet attained
candidate status as defined in 2 U.S.C. Section 431(2) and
therefore was not required to file. As pointed out in our
previous letter dated October 28, 1988, a similar result should
obtain here. The Sloane for Senate Exploratory Committe clearly
was an exploratory committee and Judge Sloane did not achieve
candidate status until September of 1988.

If you have any questions, please contact me.

Respectfully submitted,

LYNCHL , GMAN & MAHAN, P.S.C.

Donald L. Cox

DLC/wc

x/sl
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FEDERAL ELECTION COMMISSION
999 E Street, M.N.

Washington, D.C. 20463

FIRST GENERAL COUNSEL'S REPORT

MUR #2710
DATE COMPLAINT RECEIVED
BY OGC: 9/30/88
DATE OF NOTIFICATION TO
RESPONDENTS: 10/11/88
STAFF MEMBER: Jacqueline

COMPLAINANT:

RESPONDENTS:

Republican Party of Kentucky

Judge Harvey Sloane;
Sloane for Senate Committee and
Hobbs, as treasurer

RELEVANT STATUTES: 2 U.S.C. $
2 U.S.C. S
2 U.S.C. $
2 U.S.C. S
2 U.S.C. S
2 U.S.C. S
2 U.S.C. $

11 C.F.R. S
11 C.F.R. S
11 C.F.R. S
11 C.F.R. S
11 C.F.R. S
11 C.F.R. S
11 C.F.R. S

431(2)
431(8)
431(9)
432(e)
432(e)(
434(a)
437g(a)
100.7(b)
100.7(b)
100.8(b)
100.8(b)
104.1 (b)
104. 5(a)
104. 5(e)

1)
2)(B)(i)
(5) (B)

(i)
(ii)(B)
(i)
(ii)(B)

(2)(i)(A)

INTERNAL REPORTS CHECKED:

FEDERAL AGENCIES CHECKED:

I. GENERATION OF MATTER

Public Record

None

1988, the Commission received a complaint

from the Republican Party of Kentucky alleging that the Sloane for

UTIVEEEI~Namawn

FEB 0 7 1989

Jones-Smith

Kevin

On September 30,
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Senate Committee I and Kevin Hobbs, as treasurer, violated

2 U.S.C. 5 434(a)(2)(B)(i) by failing to file its 1988 Mid Year

Report in a timely manner and that this violation was a knowing

and willful violation of the Act. See 2 u.s.c. § 437g(a)(5)(a).

Notification and a copy of the complaint were sent to respondents

on October 11, 1988. A response and supplemental response were

received from counsel for respondents on November 3, and November

16, 1988. (Attachments 1 and 2).

11I. BACKGROUND

Harvey Sloane, the Judge Executive of Jefferson County,

Kentucky, ("Judge Sloane") established the Harvey Sloane for

Senate Exploratory Committee ("Exploratory Committee") to

determine if he should become a candidate for the Democratic

nomination for the U.S. Senate in 1990. 2 on January 15, 1988,

the Exploratory Committee filed a Statement of Organization as an

exploratory committee with the Secretary of the Senate.

(Attachment 3).

on July 15, 1988, the Exploratory Committee held a press

conference and announced that it had raised $212,000. On the

1. The complaint was originally filed against the Harvey Sloane
for Senate Exploratory Committee. On October 6, 1988, the
Exploratory Committee filed an amended Statement of
Organization changing its name to the Sloane for Senate
Committee.

2. Six days later, on January 21, 1988, the Repulican Party of
Kentucky filed a complaint with the Commission alleging that
Judge Sloane was a "candidate" within the meaning of the Act
and his failure to file a statement of Candidacy violated
2 rJ.S.C. 5 432(e). (See MUR 2573). After considering the
information in the complaint and in response thereto, the
Commission found that it had no reason to believe the Act
had been violated.
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following day, the Louisville Courier-journal printed an article

that carried the Exploratory Committee's announcement of its

fundraising results. (Attachment 1 at 8). The article reported

that a spokesperson for the Exploratory Committee "released the

report that he said will be filed next week with the Federal

Election Commission." The article provided information apparently

borrowed from the report, including a detailed list of individuals

and PACs that made donations to the Exploratory Committee.

On September 27, 1988, Judge Sloane filed a Statement of

Candidacy with the Commission designating the Sloane for Senate

Committee as his principal campaign committee in the 1990

election. Three days later, on September 30, 1988, the instant

complaint was filed alleging that the Exploratory Committee failed

to timely file the 1988 Mid Year Report which was due on July 31,

1988.

on October 6, 1988, the Exploratory Committee filed an

amended Statement of Organization changing its name to the Sloane

for Senate Committee (the "Committee") and declaring itself to be

Judge Sloane's principal campaign committee in the 1990 election.

on October 10, 1988, the Committee filed the 1988 Mid Year Report

with the Secretary of the Senate.

III. FACTUAL AND LEGAL ANALYSIS

The e'omplaint appears to state two arguments. First, it

argues that respondents were required to file the Mid Year Report

and cannot avail themselves of the "testing the waters" exception

to the reporting requirements because: (1) the Exploratory

Committee filed a Statement of Organization with the Commission
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and, as a registered political committee, was required to report

and (2) respondents have amassed funds to be used by Judge Sloane

as a candidate or in excess of what could reasonably be used for

exploratory efforts. Second, it argues that respondents' failure

to file the Mid Year Report was a knowing and willful violation of

the Act.

A. Testing the Waters

Pursuant to 2 U.S.C. 5 434(a)(2)(B)(i), in a non-election

year, a candidate's principal campaign committee is required to

file a Mid Year Report of contributions and expenditures no later

than July 31st of that year. 2 U.S.C. S 431(2) defines

"candidate" as "an individual who seeks nomination for election,

or election, to Federal office." Under this section, an

individual is deemed to be seeking nomination for election or

election to Federal office if that individual or another person on

his or her behalf has received contributions or made expenditures

aggregating in excess of $5,000, "contributions" and

"expenditures" being defined as gifts given or payments made for

the purpose of influencing an election to Federal office. See

2 U.S.C. SS 431(8) and 431(9).

The Commission's regulations at 11 C.F.R. SS 100.7(b)(1) and

100.8(b)(1) exempt from the definitions of "contribution" and

"expenditure" funds which have been received or expended "solely

for the purpose of determining whether an individual should become

a candidate ....,' i.e., the so-called "testing the waters"

exception. Under this exception, funds may be made available to

individuals and expenditures may be made on their behalf for
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exploratory purposes without triggering candidacy. The Commission

has stated that the purpose of these regulatory provisions is to

distinguish between activities directed at an evaluation of the

feasibility of one's candidacy from conduct signifying that a

private decision to become a candidate has been made. See

Advisory Opinions ("AO"'s) 1979-26, 1985-40, 1 Fed. Election Camp.

Fin. Guide [CCH] if 5408, 5842. Once the individual attains

candidate status under the Act, the "testing the waters" exception

no longer applies, (See AO 1985-40), and all funds received and

expended prior to candidacy must be reported to the Commission.

11 C.F.R. SS 100.7(b)(1)(i), 100.8(b)(1)(i).

1. Registration With the Comission

Complainant's contention that respondents do not come within

the "testing the waters" exception and are required to report

solely because the Exploratory Committee filed a Statement of

Organization with the Commission is without merit. The

Commission's regulation at 11 C.F.R. S 104.1(b) provides that a

committee of an individual who has not attained candidate status

may voluntarily register with the Commission and report its

receipts and disbursements; however, it is not required to do so.

The Statement of Organization filed by the Exploratory

Committee shows that it registered as "an exploratory committee"

of "potential candidate" Judge Sloane. (Attachment 3). In

addition, the complainant has not alleged that Judge Sloane was a

candidate at the time the Exploratory Committee registered with

the Commission. Therefore, the Exploratory Committee's voluntary



-6- 0

registration with the Commission does not, by itself, create an

obligation to file the Mid Year Report.

2. Amassing Funds

There appears to be some factual support for complainant's

contention that respondents do not come within the "testing the

waters" exception because they have amassed funds to be used when

Judge Sloane becomes a candidate or in excess of what could

reasonably be used for exploratory efforts.

The Commission has stated that an individual does not attain

candidate status as long as he or she is engaged in "testing the

waters" activities. However, the Commission has made it clear

that the "testing the waters" exception does not include

activities which indicate an individual has decided to become

a candidate, including raising funds in excess of what could

reasonably be expected to be used for exploratory activities or

undertaking activities designed to amass campaign funds that will

be spent after he or she becomes a candidate. 11 C.F.R.

SS 100.7(b)(1)(ii)(B), 100.8(b)(1)(ii)(B). The "testing the

waters" exception applies as long as funds are received and spent

by a committee solely for exploratory purposes. See AO's 1979-26;

1985-40.

The Mid Year Report shows approximately $212,000 in receipts

and $26,000 in disbursements between January 1 and June 30, 1988.

The report further shows approximately $25,000 in receipts and

approximately $23,000 in itemized disbursements between January 1

and May 30, 1988. These itemized disbursements included

reimbursements to Judge Sloane and payments to political
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consultants and thus appear to be exploratory activities.

Therefore, it appears that between January 1 and May 30, 1988,

almost all funds received and spent by the Exploratory Committee

were for exploratory purposes.

By contrast, the report also shows approximately $186,000 in

receipts during the month of June, 1988, but no disbursements.

Therefore, it appears that funds received during the month of

June, 1988, were not disbursed for exploratory activities. If the

$186,000 received was not spent by September 27, 1988, the date

Judge Sloane actually filed his Statement of Candidacy and

arguably the latest date for the end of the "testing the waters"

exception, (See 11 C.F.R. 55 100.7(b)(1)(i)p l00.8(b)(l)(i); AO

1985-40), it would appear, inferentially, that these funds may

have been in excess of what could reasonably be expected for

exploratory efforts.

In addition, most of the June receipts appear to have been

received in mid-June (June 13-17) and late June (June 26-30).

This coincidence of large receipts at specific times of the month

appears to indicate fundraising activity. Respondents admit,

(Attachment 1 at 2), that they engaged in fundraising activities

during this period but did not provide any information as to when

these activities took place. Therefore, it would also appear,

inferentially, that respondents may have been engaged in activity

to amass funds to be used by Judge Sloane as a candidate.

Given the facts established thus far, it appears that

respondents activities during the month of June, 1988, may not

come within the 'testing the waters" exception. If they did not,
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the June receipts would constitute contributions, triggering the

attainment of candidate status by Judge Sloane on or about

June 12, 1988. 3 See 2 U.S.C. SS 431(2), 431(8). As a result,

Judge Sloane was required to file a Statement of Candidacy

pursuant to 2 U.S.C. S 432(e) by June 29, 1988, and his committee

was required to file the Mid Year Report pursuant to 2 U.S.C.

S 434(a)(2)(B)(i) by July 31, 1988.

Respondents present what appears to be a number of

alternative arguments as to why they have not violated Section

434(a)(2)(B)(i). First, they argue (Attachment 1 at 4), that they

were not required to file the Mid Year Report because Judge Sloane

has not decided to become a candidate and, as a result, they are

still engaged in exploratory activities. They further contend, in

their supplemental response, (Attachment 2) that the Commission

should take no action in this matter because Judge Sloane has not

attained candidate status. In support of this argument they rely,

3. This date was derived from a review of the Mid Year Report
for contributions of $1,000 or more frnm the beginning of
June until the $5,000 candidate threshold was reached. The
report showed the receipt of a $1,000 contribution on
June 9; three $1,000 contributions on June 10; one $1,000
contribution on June 11; and one $100 contribution on June 12,
1988.



-9-

in part,4 on a statement made by Judge Sloane in a letter which

accompanied his Statement of Candidacy. (Attachment I at 21). In

the letter Judge Sloane stated:

[In filing this declaration, I want to
make it clear that I am doing so only to
comply with the technical aspects of the law.
At this point, I have not yet made a
determination about whether to in fact become
a candidate for the Senate in 1990. However,
in order to comply with the requirements of
your statutes, I have determined to file the
enclosed and to designate the Sloane for
Senate Committee as my designated principal
campaign committee.

This argument is without merit. Section 432(e)(1) requires,

inter alia, that a Statement of Candidacy be filed within fifteen

days of becoming a candidate. In light of this and other

evidence, it appears that Judge Sloane became a candidate for

purposes of the Act. Therefore, it appears respondents were not

under the "testing the waters" exception after September 27, 1988,

because 11 C.F.R. 55 100.7(b)(1)(i) and 100.8(b)(1)(i) clearly

provide that if an individual becomes a candidate receipts and

4. Respondents also rely on AO 1981-32, 1 Fed. Election Camp.
Fin. Guide [CCH] 5620, and contend that no statements have
been made which refer to Judge Sloane as a candidate. Reliance
on this advisory opinion is misplaced. The complaint does not
allege that respondents may not avail themselves of the
"testing the waters" exception because they have made statements
which refer to Judge Sloane as a candidate. See 11 C.F.R.
55 100.7(b)(1)(ii)(C), 100.8(b)(1)(ii)(C). The complaint
alleges that respondents have amassed funds to be used by
Judge Sloane as a candidate or in excess of what could
reasonably be used for exploratory efforts. See 11 C.F.R.
55 100.7(b)(1)(ii)(B), 100.8(b)(1)(ii)(B).
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disbursements are subject to the reporting requirements of the

Act.

Second, respondents argue (Attachment 1 at 4-5) that they did

not amass campaign funds or funds that are more than what could

reasonably be expected to be used for exploratory efforts. In

support of this argument they cite A0 1985-40 and state that

complainants have not alleged that they have spent funds for

purposes other than "testing the waters." This argument is also

meritless. The complainant does not have to allege that

respondents have actually spent the funds amassed for a campaign.

moreover, respondents fail to affirmatively state that they have

spent the funds received for exploratory purposes. indeed, they

state (Attachment 1 at 5) that they have turned funds received

over to Judge Sloane's principal campaign committee. This is

evidence that the funds were amassed for the campaign.

Third, respondents argue (Attachment 1 at 3) that, even

though they were not required to do so, a Mid Year report was

timely filed on July 18, 1988. In support of this argument

respondents state that the report was mailed by first class mail

on July 18, 1988 and rely on the cover letter and the treasurer's

affidavit that were filed with the Mid Year Report on October 10,

1988. (Attachment 1 at 19). The cover letter began:

Enclosed please find a second copy of the
Report of Receipts and Disbursements for the
Harvey Sloane for Senate Exploratory
Committee. As shown by the face of this
document, it was initially mailed on July 18,
1988.
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Attached to the cover letter was a copy of an affidavit of the

treasurer that he personally mailed the report to the Secretary of

the Senate on July 18, 1988. Although the face of the report

showed the treasurer's signature date as July 18, 1988, there were

no other postal markings or stamps indicating receipt of this

report by the Secretary of the Senate. This argument also fails

because first class mailing and the treasurer's affidavit are

insufficient evidence of timely filing of the report. 11 C.F.R.

5 104.5(e) provides that the filing date for a report is either

the date received by the Commission or the date of the U.S.

postmark on certified or registered mail.

Finally, respondents argue (Attachment 1 at 4) that even if

there has been a reporting violation, it has been mooted by the

fact that the report has been filed with the Commission. While

the filing of the report may be considered by the Commission in

mitigating the violation, it does not negate it.

Therefore, this office recommends that the Commission find

reason to believe: (1) that respondents Sloane for Senate

Committee and Kevin Hobbs, as treasurer, violated 2 U.S.C.

S 434(a)(2)(B)(i), and (2) that Judge Harvey Sloane violated

2 U.S.C. S 432(e). Because Judge Sloane was not named in the

complaint and/or a violation of Section 432(e) not alleged, this

finding is treated as internally generated.

B. Knowing and Willful Violation

The complainant contends that respondents failure to file the

Mid Year Report was a knowing and willful violation of Section

434(a)(2)(B)(i) because respondents stated at the July 15th press
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conference that they were going to file the report with the

Commission and did not do so until October 10, 1988. A "knowing

and willful" violation of the Act, which would Justify the

imposition of civil penalties under 2 U.S.C. 5 437g(a)(5)(B),

requires a finding of "defiance or such reckless disregard of the

consequences as to be equivalent to a knowing, conscious and

deliberate flaunting of the Act." AFL-CIO v. FEC, 628 F.2d 97,

101 (D.C. Cir.), cert. denied, 449 U.S. 982 (1980). Although it

appears that respondents may have violated the Act, there appears

to be no factual support for complainant's contention that

respondents actions constituted "defiance" or "conscious and

deliberate flaunting of the Act." To the contrary, the facts

appear to indicate that respondents attempted to make full public

disclosure of its receipts and disbursements.

First, it appears that a draft of the report or information

apparently borrowed from the report, including a detailed list of

contributors, was made available to the public at the press

conference. In addition, some of this information was printed in

the Louisville, Courier-Journal. (Attachment 1 at 8). Second,

respondents voluntarily filed the Mid Year Report with the

Commission, albeit some eight weeks late. Finally, the date in

the treasurer's signature block on the Mid Year Report and the

treasurer's affidavit indicate that an attempt may have been made

to timely file the report with the Commission.

Accordingly, this Office does not recommend that the

Commission find a knowing and willful violation of 2 U.S.C.

S 434(a)(2)(B)(i).
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IV. RECOMNMENDTIONS

1. Find reason to believe that the Sloane for Senate Committee
and Kevin Hobbs# as treasurer, violated 2 U.S.C.
S 434(a)(2)(B)(i).

2. Find reason to believe that Judge Harvey Sloane violated
2 U.S.C. S 432(e).

3. Approve the attached letters and factual and legal analyses.

4. Approve the attached interrogatories and request for
documents.

Lawrence M. Noble
-0 General Counsel

Date -BY:

Associate General Counsel

Attachments
1- Response
2- Supplemental Response
3- Statement of Organization - Exploratory Committee
4- Proposed letters, factual and legal analyses, and

interrogatories and request for documents



FEDERAL ELECTION COMMISSION
WASHINCTON Ot 204hl

MEMORANDUM

TO:

FROM:

DATE:

SUBJECT:

LAWRENCE M. NOBLE
GENERAL COUNSEL

MARJORIE W. EMMONS/JOSHUA MCFADDE
COMMISSION SECRETARY

FEBRUARY 1, 1989

OBJECTIONS TO MUR 2710 - FIRST G. C. REPORT
SIGNED JANUARY 26, 1989

The above-captioned document was circulated to the

Commission on Monday, January 30, 1989 at 11:00 a.m.

Objection(s) have been received from the Commissioner(s)

as indicated by the name(s) checked below:

Commissioner Aikens

Commissioner Elliott

Commissioner Josefiak

Commissioner McDonald

Commissioner McGarry

Commissioner Thomas

This matter will be placed

for February 7, 1989

on the meeting agenda

Please notify us who will represent your Division before the

Commission on this matter.
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
)

Judge Harvey Sloane ) MUR 2710
Sloane for Senate Committee )

and Kevin Hobbs, as )
treasurer )

CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the

Federal Election Commission executive session of Feb-,ary 7,

1989, do hereby certify that the Commission decided by a

vote of 6-0 to reject the recommendations contained in the

General Counsel's report dated January 26, 1989, and instead

take the following actions in MUR 2710:

1. Find no reason to believe that the Sloane for
Senate Committee and Kevin Hobbs, as treasurer,
violated 2 U.S.C. § 434(a) (2) (B) (i).

2. Find no reason to believe that Judge Harvey
Sloane violated 2 U.S.C. § 432(e).

3. Close the file.

4. Direct the Office of General Counsel to send
an appropriate letter pursuant to the above
actions.

Commissioners Alkens, Elliott, Joseflak, McDonald, McGarry,

and Thomas voted affirmatively for the decision.

Attest:

Date Marjorie W. Emmons
Secretary of the Commission



FEDERAL ELECTION COMMISSION
WASHINGTON. DC 20461

Faruary 16, 1989

CERTIFIED MAIL
IETUIRIN RECE PT REQUESI'LU

Mr. Bob Gable, State (,haiLman
Rep'h-iCin Party of Kentucky
Capiitl, A,'t'H .. I Jiii1d St ,rt
PO Lox 1068
Frankfort, KY 40602

RE: MU11 2710

Dear Mr. Gable:

This is in reference to the complaint you filed with the
Federal Election Commission on September 30, 1988, concerning
an allegation that the Sloane for Senate Committee (the
"Committee") failed to timely file the 1988 Mid Year Report.

Based on that complaint, on February 7, 1989, the Commission
found that there was no reason to believe that the Committee and
Kevin Hobbs, as treasurer, violated 2 U.S.C. S 434(a)(2)(B)(i).
Enclosed is a copy of the First General Counsel's Report and
Certification. A Statement of Reasons concerning the
Section 434(a)(2)(B)(i) finding will be forwarded to you at a
later date.

This matter will become part of the public record within
30 days. The Federal Election Campaign Act of 1971, as amended,
allows a complainant to seek judicial review of the Commission's
dismissal of this action. See 2 U.S.C. 5 437g(a)(8).

If you have any questions, please contact Jacqueline
Jones-Smith, the attorney assigned to this matter, at (202)
376-8200.

Sincerely,

Lawrence M. Noble

General Co se

BY: Lois G. rner
Associate General Counsel

Enclosures
First General Counsel's Report
Certification



FEDERAL ELECTION COMMISSION
WASHINGTON. DC 20461

February 16, 1989

Donald L. Cox, Esquire
Lynch, Cox, Gilman & Mahan, P.S.C.
1800 MeidingeL rower
Louisville, KY 40202

RE: MUR 2710
Sloanr for So iate
Committee and Kevin
Hobb, as treasurer

Dear. Mr. Cox:

On October I]i, 1988, tlie Federal Election Commissioli notified

0 your clients, tLhe Sloane for Senate Committee and Kevin Hobbs, as

treasurer, of a complaint alleging violations of certain sections

e' of the Federal Election Campaign Act of 1971, as amended.

On February 7, 1989, the Commission found, on the basis of

the information in the complaint, and information provided by
your clients that there is no reason to believe your clients

14) violated 2 U.S.C. S 434(a)(2)(B)(i). Accordingly, the Commission

closed its file in this matter. -Enclosed is a copy of the First

P General Counsel's Report and Certification. A Statement of

Reasons concerning the Section 434(a)(2)(B)(i) finding will be
7forwarded to you at a later date.

This matter will become a part of the public record within

-7 30 days. If you wish to submit any materials to appear on the

public record, please do so within ten days of your receipt of

this letter. Please send such materials to the Office of the

General Counsel.

If you have any questions, please contact Jacqueline
Jones-Smith, the attorney assigned to this matter, at (202)

376-8200.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois G. Ler er
Associate General Counsel

Enclosure
First General Counsel's Report
Certification
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STATEMENT OF REASONS FOR MUR 2710

Attached is a copy of the signed Statement of

Reasons in MUR-2710 received in the Commission

Secretary's Office March 2, 1989 at 11:43 a.m.

TO:

FROM:

DATE:

SUBJECT:



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
)

Judge Harvey Sloane ) MUP 2710

S~.oane for Senate Committee ~fld
Kevin Hobbs, as treasurer

STATEMENT OF REASONS

On E'ebruary 7, 1989, the Federal Election Commission re)ected tne

recommendations of the Office of the General Counsel to find reason to

believe that the Sloane for Senate Committee and Kevin Hobbs, a~

treasurer, violated 2 U.S.C. S434(a)(2~(3)(i), and that Judge HarveY

Sloane violated 2 U.S.C. S432(e).

In ?4UR 271.0, the Commission reviewed allegations that activity

conducted by Judge Sloane in considering a 1990 candidacy for the U.S.

Senate had, by July of 1988, exceeded that type of "testing-the-waters"

ac::V2.tY exempted from reporting obligat.zns under the Commission's

regu~at~ons a: 11 CFR SSDO7(b~)~' and .O&.9(b)(I).* Spec~fica>,

tne complaint alleged that Judge Sloane was required to ~iave fUed

Statement of Candidacy and to have registered and filed reports for an

autnorized candidate committee by that time, prior to his ac~ua

declaration of candidacy, because: 1) he had filed a statement of

organization for an "exploratory committee" with the Commission anz

had thereby incurred a :onzinuing reporting cc l~ga:ion, and 2 :n~

ex~ boratory comm~ttee nac exceeded the evei of activ:tv exern::e:

under the "testino-the-waters" reaula:~:ns by having ra:sed funds

* On September 27, 1988, Judge Sloane f~led a Statement of Candidacy

with the Commission designating the Sloane for Senate Committee as n>~

principal campaign cor~'~e. On October 6, 1988, his explorator.
committee filed an amended Statement of Organization changing its name

to the Sloane for Senate Committee. On October 10, 1988, the Slzan~
for Senate Committee filed a L88 M~d Year Reoort with the Commissi:-.
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excess of what could reasonably be used for exploratory e~f~r~.s and ~

having "3massed campaign funds" for u~e upon le': i~ar~ng :d~.iac,.

The Commission agreed with me General Counsel's legal ~onCIus~~

that the voluntary filing of a £tatement of organization by 3.~.

*0

exploratory committee" dces not itself create an obligation to ~
periodic reports required of candidate committees under the Act. The

Commission disagreed, however, w~th the General Counsel's zoflus~:~

that the facts and circumstances were suff~zient to ind~:ate :~a~

Judge Sloane's exploratory committee had raised funds ~n excess o~

what could reasonably be expected to be used for explorator,,'

activities ar.~ '~at it had undertaken activities designed to "amass

campaign funds" for use upc~ri :~ ~.ling of candidacy.

The Commission concluded that funds raised for ~tr'st~ng~th.e~

waters" act~vitv should not ~.ecessariy or ~resumptive1v be ZOfls~dere~

excessive or the "amassing or :arnpai~n funds," nor snould :and~dacy ce

imputed, soie>/ because funds raised for the exploratory effort i~a

not be entirely spent dur~ng the reporting period in which they were

raised, or because a particular fundra~sing activity may be more

successful in generating funds than expected or immediatev needed, or

because an exploratory ~ eventually transfers .:s ~nsce:-.:

funds to a successor authorized :omm~ttee upon ieclar~ng zand~dacv.

The si~nif~cance of suon factua ele~en:s would depend upon otner

or subsequent activity of :ne potential candidate, such as a dec~s:zn

not to become a candidate, me eventual makin; of further "testin~-

the-waters" expenditures or, as here, a declaration of candidacy

Within a reasonable period of time after substantial fundra~szn:
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success. Conversely, evidence 'f :onttnuinq and 3'J3~3~ed fur ~

activity ~ikthout exp~ndi.tures r~elated to pic~r~q ~

candidacy would serve to support the inference of 'amassing' f~nds.

In this matter, the Commiss~on also took note of the vo.un:.ar~.'

efforts by Judge Sloane's exploratory committee to report "tes:j~-

the-waters" financial activity regarding a potential 1.990 cand~iacv,

and its assertions tnat such reports were subrn~tted fthcuc~

received by the Commission) w~:tun the time period wi:h~ w~:-~

candidate's authorized committee would have had to file.

3- ~

4 -2-19
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.. *ax 15, 1989

CERTIFIED NAIL
RETURN RECEIPT REQESTED

Mr. Bob Gable, State Chairman
Republican Party of Kentucky
Capitol Avenue at Third Street
P.O. Box 1068
Frankfort, Kentucky 40602

oRE: RUR 2710

CDear Mr. Gable:

NBy letter dated February 16, 1989, the Office of the General
UL Counsel informed you of determinations made with respect to the

complaint filed by you against the Sloan for Senate Committee.
rk Enclosed with that letter were copies of the First General

Counsel's Report and Certification.
0

Enclosed please find a Statement of Reasons adopted by the
Commission explaining its decision to find no reason to believe
the Sloan for Senate Committee and Kevin Hobbs, as treasurer
violated 2 U.S.C. S 434(a)(2)(B)(i). This document will be

CY% placed on the public record as part of the file of MUR 2710.

If you have any questions, please contact Jacqueline
Jones-Smith, the attorney assigned to this matter, at (202)
376-8200.

Sincerely,

Lawrence M. Noble

General Cou 1

BY: Lois G. Le her
Associate General Counsel

Enclosure
Statement of Reasons



FEW0,11ELECT"O COMSP'
WASHIW4lION. 1) C 206

K, *s~o'Is* 1989

Donald L. Cox, Esquire
Lynch, Cox, Gilman

and Mahan, P.S.C.
1800 Heidinger Tower
Louisville, KY 40202

RE: MUR 2710
Sloane for Senate
Committee and Kevin
Hobbs, as treasurer

CV Dear Mr. Cox:

By letter dated February 16, 1989, the Office of the General
Counsel informed you of determinations made with respect to the
complaint filed against your clients, the Sloane for Senate
Committee and Kevin Hobbs, as treasurer. Enclosed with that
letter were copies of the First General Counsel's Report and
Certification.

Enclosed please find a Statement of Reasons adopted by the
Commission explaining its decision to find no reason to believe
your clients violated 2 U.S.C. 5 434(a)(2)(B)(i). This document
will be placed on the public record as part of the file of
MUR 2710.

If you have any questions, please contact Jacqueline
Jones-Smith, the attorney assigned to this matter, at (202)
376-8200.

Sincerely,

Lawrence M. Noble
General Counsel

BY: L-d1% G. L
Associate

r
eral Counsel

Enclosure
Statement of Reasons
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February 7, 1990

CERTIFIED RAIL
RETURN RECEIPT REQUESTED

Gerald W. Crawford, Esq.
Neiman, Neiman, Stone & Spellman
1119 High Street
Des Moines, IA 50308-2674

r RE: NUR 2701

Dear Mr. Crawford:

On December 1, 1989, the Federal Election Commission and theIowa Democratic Party and Charles A. Hanson, as treasurer,
entered into a conciliation agreement in settlement ofviolations of 2 U.S.C. 55 441a(f) and 441d(a), provisions of theFederal Election Campaign Act of 1971, as amended. According tothe agreement, you were required to pay a civil penalty of $500.

According to Commission records, your payment has not been
received. Please be advised that, pursuant to 2 U.S.C.

-. S 437g(a)(5)(D), violation of any provision of the conciliation
agreement may result in the institution of a civil suit forrelief in the United States District Court. Unless we receive
the payment from you in five days, this Office will recommend
that the Commission file suit to remedy this violation.



Gerald W. Crawford, Esq.
Page 2

Should you have any questions, please contact rraniaMonarski, the attorney assigned to this matter, at (202)
376-8200.

sinc ly,

eneLawrence Moble

V General Counsel

.


