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DAN KRIPKE

August 29, 1988 '2 .

Office of the General Counsel
Federal Election Commission
999 E Street, N.W. 2
Washington, D.C. 20463

Dear Friends:

My name is Daniel F. Kripke, M.D. and my residence is 8437 Sugarman
Drive, La Jolla, California 92037. My telephone number is 619-453-6427.

Evidence has come to my attention that Representative William D. Lowery
of the 41st District of California and his campaign committee, The Friends of

CCongressman Bill Lowery, may have committed violations of federal election
laws. Representative Lowery's home address is 7712 Lear Road, McLean,
Virginia 22102, and his office address is United States House of

VRepresentatives, Washington, D.C. 20515.

I am writing to request your formal investigation and appropriate
action.

Below are stated the facts and specific violations to the best of my
knowledge and belief:

RECITATION OF FACTS

Occupancy at 832 Fifth Avenue. By early in 1986, and possibly before,
(the Friends of Congressman Bill Lowery occupied an office unit at 832 Fifth

Avenue, San Diego, CA 92101 as a campaign headquarters. For example, the
Declaration of Candidacy personally sworn by Rep. Bill Lowery on February 10,
1986 gave "832 Fifth Street, Suite 10" [sic] as a mailing address.1 Although
they obviously occupied the premises months beforehand, they first reported
paying $245 rent for a "Campaign headquarters" at that address on 6/30/86.
Thus, they clearly acknowledged that they were occupying the premises as a
campaign headquarters and were obligated to pay rent. Subsequent campaign
reports 2 indicated that $245 was the monthly rental rate and that utilities

I Appendix A.

2 See Appendix B.



were paid in addition. Campaign reports3 listed mutTvvO~~mets for
campaign management and other expenses to Mr. Karl Higgins at the 832 Fifth
Avenue address, as well as payments to other campaign help at that address.
Forty-five such reported payments to Mr. Higgins and others at 832 Fifth
Avenue in 1986, 1987, and 1988 indicated that the premises were continuously
occupied as a campaign headquarters through at least June 30, 1988 (the last
available report date). At no time did this very expensive campaign
organization (which reported expenditures of $252,672.95 in 1986,
$133,663.35 in 1987, and $121,800.08 from January-June, 1988) indicate that
it had headquarters at any other premises. I can attest that it was common
knowledge among many journalists and persons involved in local politics in
1986 that the Friends of Bill Lowery did indeed maintain their campaign
headquarters at 832 Fifth Avenue. I have also learned from informants that
Mr. Higgins did indeed still utilize this premises for campaign work in 1988.

In addition, according to contemporaneous notes, I personally observed
the following names on a mailbox at 832 Fifth Avenue on May 17, 1988:

Karl Higgins
Friends of Bill Lowery

According to contemporaneous notes, I did personally observe the same names
on the mailbox again on June 25, 1988 and July 25, 1988. The attached
affidavit from Mr. Cox4 indicates that he also observed these names on this
same mailbox. These names on the mailbox further demonstrated that the
Friends of Bill Lowery and Mr. Higgins continued to occupy 832 Fifth Avenue
even in June, 1988, and that Mr. Higgins was occupying the office in behalf
of the Friends of Congressman Bill Lowery.

Part of Rent Unpaid. According to the FEC filings of the Friends of
Congressman Bill Lowery, the campaign paid rent of $245 twice and $565.52
(including utilities) once in 1986, that is, a 5total of only 4 months rent
for an occupancy of at least 5 months or more.5 A monthly rental of $245 is
about the standard for single-room offices in the neighborhood. The campaign
paid rent and utilities of $125, $524.88, $283.75, $271.12, and $273.06 in
1987, that is, approximately 5.5 months' rent for 12 months of occupancy.
Despite the fact the campaign evidently occupied a suite at 832 Fifth Avenue
from January through June 1988 and beyond, they paid no 1988 rent through
June, according to their FEC reports. In summary, while occupying 832 Fifth
Avenue for at least the 24 months from July, 1986 through June, 1988 (and
apparently even before July, 1986 and after June, 1988), the Friends of
Congressman Bill Lowery paid only about 9.5 months' rent. Thus, the Friends
of Congressman Bill Lowery failed to pay appropriate rent for at least 14.5
months, amounting to $3552.50 unpaid rent plus unpaid utilities. If, as
appears likely, future investigation establishes that the Friends of

3See Appendix B for summary of FEG report data.

4See Appendix C.

5See Appendix B.



Congressman Bill Lowery occupied 832 Fifth Avenue from January through
August, 1988 without paying rent during this interval, then the unpaid rent
and utilities (or unreported contribution of rent and utilities) exceeded
$2000 within a single calendar year in 1988, as may also have been the case
in 1986. The FEC should investigate whether the Friends of Congressman Bill
Lowery maintained telephone service at 832 Fifth Avenue, since they did
report payments to Pacific Bell.

Tax Loophole. On June 30, 1986, Direct Communications (a public
relations concern in which Mr. George Gorton is a major figure) paid a
"Director Fee" to Rep. William D. Lowery.6 According to press reports, Mr.
Gorton was also the leading share-owner of 832 Fifth Avenue, 7 indeed, my best
information is that he was a General Partner of 826-836 5th Avenue, Ltd, the
owner of the building. Direct Communications was likewise located at 832
Fifth Avenue in 1986 and thereafter. At about the same time, or within a few
weeks after June 30, 1986, Rep. Lowery interceded with Rep. Richard Gephardt
and perhaps others involved in the Conference Committee on the Tax Reform Act
to introduce a special tax loophole to benefit certain historic structures in
the area of San Diego called the Gaslamp Quarter, which includes 832 Fifth
Avenue.8 According to an article in the Transcript, 9 the value of the
loopholes obtained by Mr. Lowery exceedea $1 million per building for
certain historic buildings in the Gaslamp Quarter.

Since 832 Fifth Avenue, also known as the "Historic Tutton Building
Circa 1895," is located in the Gaslamp Quarter, it would thus appear that the
tax loopholes introduced by Mr. Lowery benefited the owners of 832 Fifth
Avenue, either by directly reducing their tax obligations or by increasing
property values in the neighborhood. I have no proof that the owners of 832
Fifth Avenue or Direct Communications wished to provide Mr. Lowery with
illegal gratuities in return for his obtaining tax benefits for them, nor
that the "Director Fee" from Direct Communications and rent forgiveness at
832 Fifth Avenue were intended as such gratuities, however, such a motive
might explain why The Friends of Congressman Bill Lowery would wish to
conceal benefits provided to them.

Organized Crime. Another motive existed for the Friends of Congressman
Bill Lowery to conceal their occupancy at 832 Fifth Avenue. The walk-up
offices were situated in part above a leased storefront purveying peepshows
and pornography. Comments in the Attorney General's Commission on
Pornography: Final ReportI0 as well as in the Reader I I indicated that these

6 See Appendix D.

7 See Appendix E.

8 See Appendix F.

9 See Appendix G.

10 Attorney General's Commission on Pornography: Final Report. U. S.
Government Printing Office, 1986, Vol. 1, p. 294.
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peepshows were controlled by organized crime. Two public relations firms
which press reports have linked with alleged drug-smuggler Gen. Noriega (of
Panama) also occupied offices in the building. Though no evidence
demonstrates any practical connection between Rep. Lowery and organized crime
or drug-smuggler Noriega, the Friends of Congressman Bill Lowery may have
been embarrassed that they had situated their headquarters above peepshows
controlled by organized crime, and they may have wished to avoid adverse
publicity concerning what their headquarters location choice might symbolize.

A Poll. In February or March, 1988, my professional colleague, Mrs.
Patricia Erikson, 10130 Caminito Mulege, San Diego, CA 92126, informed me
that someone had telephoned her at home over the weekend to ask her opinions
about ine. From the questions she remembered, I could infer that she had
happened to have been contacted by a polling worker performing a poll
contrasting Rep. Bill Lowery and Dr. Dan Kripke and exploring areas where
Dr. Kripke could be attacked politically. When asked if she would vote for
Dr. Kripke, Mrs. Erickson told the pol1 worker something to the effect that,
"I have to vote for Dr. Kripke. I work for him!" Before the end of March,
1988, San Diego Union reporter Gerry Braun1 2 told me that he had visited the
offices of Direct Communications at 710 West Ivy, San Diego, CA 92101, where

10 he observed workers laughing over results of a poll conducted for Rep.
Lowery, and where someone read him Mrs. Erikson's comment to the effect that,

CIC "I have to vote for Dr. Kripke. I work for him." Thus, it is obvious that
%T the poll was conducted by Direct Communications for the Friends of

Congressman Bill Lowery. Nevertheless, no expenditure or unpaid obligation
for this poll was reported in the January-March, 1988 filing of the Friends
of Congressman Bill Lowery. The April report of the campaign did list a
payment of $2512.11 on 04/22/88 to Direct Communications for a "Survey,"
however, I have no way of knowing if this 04/22/88 payment was related to the
poll which was conducted in February or March.

C SPECIFICATION OF VIOLATIONS

VIOLATION 1: FAILURE TO REPORT AN EXPENDITURE OF RENT AND UTILITIES

Regulation: 2 U.s.c. 434(b) requires a campaign to report all
disbursements and unpaid obligations for a reporting period.

Cr Violation: In reports for the intervals July-December, 1987, January-
March, 1988, April-May, 1988, and May-June, 1988, the Friends of Congressman
Bill Lowery should have reported payment of rent to 526-536 5th Avenue, Ltd.
for use of a campaign headquarters at 832 Fifth Avenue, and they did not
report such payments. Likewise, the amount of rent reported paid in the
interval from July, 1986 through June, 1987 was only sufficient for 9.5
months, and additional payments for 2.5 months should have been reported.
Rent may also have been due for January-June, 1986. At least $3,552.50 of
additional rent plus utility costs should have been reported as paid but was

11 Reader, 15:10, March 13, 1986.

12 Mr. Gerry Braun, San Diego Union, P.O. Box 191, San Diego, CA 92112.



not reported as paid. If such payments were made and =~ reported, it was a
violation of 2 U.s.c. 434(b) not to report such payments. If such payments
were no ae they should nevertheless have been reported as "in-kind"
expenditures, together with reporting the receipt of corresponding rent
forgiveness as an "in-kind" contribution. If payment was deferred, such
deferred payment should have been reported, and was not reported, as a
deferred obligation, in violation of the law.

VIOLATION 2: FAILURE TO REPORT A CONTRIBUTION

Regulation: 2 U.s.c. 434(b) requires a campaign to disclose all
receipts within a reporting period.

Violation: If the Friends of Congressman Bill Lowery did no pay the
at least $3,552.50 in rent plus utility costs which should have been paid as
described above, then an in-kind contribution in this amount was received
from the owner of 832 Fifth Avenue, namely, 826-832 5th Avenue, Ltd., and
should have been reported. Failure to report this contribution violated 2
U.S.C. 434(b).

VIOLATION 3: ACCEPTING AN ILLEGAL CONTRIBUTION

Regulation: 114.2 Prohibitions on contributions and expenditures.
(a) National banks, or corporations organized by authority of any law of
Congress, are prohibited from making a contribution or expenditure, as
defined in #114.1(a), in connection with election to any political office,
including local, State and Federal offices, or in connection with any
primary election or political convention or caucus held to select candidates
for any political office, including any local, State or Federal office. ...
(b) Any corporation whatever or any labor organization is prohibited from
making a contribution or expenditure, as defined in #11 4 .1(a) in connection
with any Federal election. (c) A candidate, political committee, or other
person is prohibited from knowingly accepting or receiving any contribution
prohibited by this section. (d) No officer or director of any corporation or
any na~tional bank, and no officer of any labor organization shall consent to
any contribution or expenditure by the corporation, national bank, or labor
organization prohibited by this section. ... [11 GFR Ch. 1 (1-1-86 Edition)]

Violation: Assuming that at least $3,552.50 of rent plus utilities
which should have been paid by the Friends of Congressman Bill Lowery for
rent at 832 Fifth Avenue, as described above, was not so paid, Rep. Lowery,
the Friends of Congressman Bill Lowery, and the officers of 826-836 5th
Avenue, Ltd. violated section 114.2 by causing an illegal in-kind
contribution of rent-forgiveness to be given by 826-836 5th Avenue, Ltd. to
the Friends of Congressman Bill Lowery. Whether or not 826-836 5th Avenue,
Ltd. is a corporation which is prohibited from making contributions to
federal candidates, it is certainly not an entity permitted to make
contributions in excess of $2000 to federal candidates. It is evident that
Mr. Lowery personally participated in this violation since, a) in his sworn



Declaration of Candidacy on February 10, 1.986,13 he demonstrated that he was
aware his campaign was occupying 832 Fifth Avenue at a time it was not paying
rent, b) beyond reasonable doubt, his campaign could not have occupied 832
Fifth Avenue without paying rent for at least 14.5 months without his
knowledge, and c) Mr. Lowery's close relationship to Mr. Oorton (as 14demonstrated by the Director Fee he received from Direct Communications)
indicates he was personally cognizant of the relationships involved.

VIOLATION 4: FAILURE TO REPORT THE EXPENSE OF A PO

Regulation: 2 U.S.C. 434(b) requires a campaign to report all
disbursements and unpaid obligations for a reporting period.

Violation: The information from Mrs. Erikson and Mr. Braun
demonstrated that Direct Communication carried out a poll for the Friends of
Congressman Bill Lowery during February or March, 1988, however, the Friends
of Congressman Bill Lowery failed to report any disbursement to Direct
Communications during this interval, in violation of the law. If
disbursement was not made in the January-March, 1988 interval, the expense of
the poll should have been reported as an unpaid obligation for the January-
March, 1988 interval and was not so reported, in violation of the law. If
the payment reported to Direct Communications in April was for the earlier
poll, this still did not free the campaign from the legal requirement to
report the expense as a disbursement or unpaid obligation for the interval
when the poll occurred. If the poll was done without charge to the Friends
of Congressman Bill Lowery, then the expense should have been reported as an
"in-kind" disbursement and also as an "in-kind" contribution, and was not so
reported. Since Rep. Lowery has been a Director of Direct Communications,
there can be little doubt that he personally participated in these
arrangements.

VIOLATION 5: RECEIPT OF AN ILLEGAL LOAN OR CONTRIBUTION

Regulation: The extension of credit by any person for a length of
time beyond normal business or trade practice is a contribution, unless the
creditor has made a commercially reasonable attempt to collect the debt [2
U.S.C. 431(7)]

Violation: Whether Direct Communications performed the February-March
poll without reimbursement, or whether it was paid for the poll on 4/22/88,
investigation might show that it made an illegal contribution to the Friends
of Congressman Bill Lowery. The common business practice of political
pollsters in our community is to require payment in advance or immediately
upon completion of a poll. If Direct Communications cannot prove that it
demanded prompt payment for the February-March poll according to its normal
business practice for political polls, the extension of credit was an illegal
contribution, because Direct Communications is not an entity allowed to make

13 Appendix A.

14 See Appendix D.
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a loan or contribution to a federal campaign in such amount. As stated
above, Mr. Lowery was a Director of Direct Communications, previously
received personal payments from Direct Communications, and may have been
rewarded for his role in obtaining tax loopholes for the building in which
Direct Communications was housed.

To substantiate the relevant dates, size of the poll, and thus the
appropriate charges, in its investigation, the FEC should obtain copies of
the polling data sheets which included the polling of Mrs. Erikson, the
polling-results analysis transmitted to the Lowery campaign, and any billing
submitted by Direct Communications for this poll.

Although the full facts require your further investigation, there is
evidence that Rep. Lowery, The Friends of Congressman Bill Lowery, and others
violated campaign laws by systematically concealing rent and polling services
provided by closely associated entities, apparently without timely
reimbursement.

In #437g(d)(l) (A), it is stated, "Any person who knowingly and
willfully commits a violation of any provision of this Act which involves the
making, receiving, or reporting of any contribution or expenditure
aggregating $2000 or more during a calendar year shall be fined, or
imprisoned for not more than one year, or both...." It is your
responsibility to take action and to uphold the law.

CERTIFICATION

I know all of the facts stated hereinabove of my own personal knowledge
or upon information and belief, and as to those matters, I believe them to be
true.

I declare under penalty of perjury that the foregoing is true and
correct and that this complaint was executed on August ~,1988 at San
Diego, California.

Daniel F. Kripke, M.D.

Sworn and subscribed to before me this _____day of August, 1988 at San
Diego California.

OFFICIAL SEAL
C1A DIE ADAM1

NOTARY PUBLIC - CALIFORNIA
SANUDIE ADAMT

'~My comm. expires MAY 18, 1990

Notary Public in and for said City and State



APPENDIX A

Photoreproduction of Declaration of Candidacy by Bill Lowery
dated 10 February, 1986, reduced to 8X11 size.

Under oath, Mr. Lowery gave a mailing address of "832 Fifth
Street, Suite 10" [sic], indicating use of 832 Fifth Avenue for
his campaign.

0
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SUMMARY OF LOWERY CAMPAIGN EXPENSES
RELATED TO 832 FIFTH AVENUE

DISCLOSED BY THE FRIENDS OF CONGRESSMAN BILLLOWERY
IN REPORTS TO FEC

826-836 Fifth Avenue, LTD, Campaign headquarters rent, 6/30/86, $245.
Karl Higgins, 832 Fifth Avenue, Reimb. for expenses all under $200 7/14/86,

$615.15.
826-832 Fifth Avenue LTD, Reimb. for campaign headquarters utilities,

7/24/86, $22.40.
Karl Higgins, 832 Fifth Avenue, Management fee, 7/28/86, $337.50.
Same, Reimb. for expenses all under $200, $191.75
826-836 Fifth Avenue, LTD, Campaign headquarters rent, 8/6/86, $245.
Karl Higgins, 832 Fifth Avenue, Reimb for expenses all under $200, 9/15/86,

$280.34.
Karl Higgins, 832 Fifth Avenue, Management fee [date missing], $1250.00.
Same, Reimb. for expenses all under $200, $52.89.
Karl Higgins, 832 Fifth Avenue, Reimb. for expenses all under $200, 9/26/86,

$335.09.
Karl Higgins, 832 Fifth Avenue, Management fee and expenses, 10/7/86,

$1,625.00.
Karl Higgins, 832 Fifth Avenue, Fee & travel expense, 10/30,86, $2,064.06.
Karl Higgins, 832 Fifth Avenue, Reimb. for: Food & refreshments/Election

night, 11/3/86, $333.10.
826-836 Fifth Avenue, Ltd., Campaign headquarters rent & utilities, 11/4/86,

$565.52.
Karl Higgins, 832 Fifth Avenue. Fee and air fare, 11/14/86, $1,520.87.
Shay Elterman, 832 Fifth Avenue, temporary help, 12/1/86, $98.17.
Karl Higgins, 832 Fifth Avenue, banquet Cost, 1/24/87, $74.54.
826-836 Fifth Avenue, Ltd., Campaign Office rent, 02/03/86, $125.
Karl Higgins, 832 Fifth Avenue, Refreshments for Volunteers, 02/03/86,

$34.72.
Karl Higgins, 832 Fifth Avenue, Refreshments for Campaign Volunteers,

02/11/87, $165.78.
Karl Higgins, 832 Fifth Avenue, Mileage, 02/12/87, $28.62.
Steve Jones, 832 Fifth Avenue, Temporary Help, 03/09/87, $80.00.
Steve Jones, 832 Fifth Avenue, Temporary Help, 03/18/87, $135.
826-836 Fifth Avenue, Ltd., Campaign Office Rent & Utilities, 03/23/87,

$524.88.
Karl Higgins, 832 Fifth Avenue, Fundrising [sic] Supplies, Consulting Fee,

Meeting Meals, 04/09/87, $1219.89.
826-836 Fifth Avenue, Ltd., Campaign Office Rent & Utilities, 04/02/87,

$283.75.
826-836 Fifth Avenue, Ltd., Campaign HQ Rent & Utilities, 05/15/87, $271.12.
Karl Higgins, 832 Fifth Avenue, Lodging, Meals, Phone Charges, 03/05/87,

$289.30.
826-836 Fifth Avenue, Ltd., Campaign HQ Rent & Utilities, 06/02/87, $273.06.
Karl Higgins, 832 Fifth Avenue, Reimb. for Office Equipment, 06/10/87,

$307.35.
Karl Higgins, 832 Fifth Avenue, Gifts for Supporters, 06/15/87, $44.94.

I j 4:0 ZI 136 i 41F, 1 .1



Karl Higgins, 832 Fifth Avenue,
Karl Higgins, 832 Fifth Avenue,
Karl Higgins, 832 Fifth Avenue,
Karl Higgins, 832 Fifth Avenue,
Karl Higgins, 832 Fifth Avenue,
Karl Higgins, 832 Fifth Avenue,

$123.70.
Karl Higgins, 832 Fifth Avenue,

$28.95.
Karl Higgins, 832 Fifth Avenue,
Karl Higgins, 832 Fifth Avenue,
Karl Higgins, 832 Fifth Avenue,

3/15/88, $146.18.
Karl Higgins, 832 Fifth Avenue,
Karl Higgins, 832 Fifth Avenue,

$19.03.
Karl Higgins, 832 Fifth Avenue,
Karl Higgins, 832 Fifth Avenue,
Karl Higgins, 832 Fifth Avenue,

$1,141.39.
Karl Higgins, 832 Fifth Avenue,

$135.38
Karl Higgins, 832 Fifth Avenue,
Karl Higgins, 832 Fifth Avenue,
Karl Higgins, 832 Fifth Avenue,
Karl Higgins, 832 Fifth Avenue,
Karl Higgins, 832 Fifth Avenue,
Karl Higgins, 832 Fifth Avenue,
Karl Higgins, 832 Fifth Avenue,

Meals [illegible] ,0l/22/87,$57.22
Meeting Meals, 09/16/87, $63.70.
Campaign Publications, 09/24/87, $27.50.
Refreshments, 11/09/87, $251.85.
Gifts for contributors, 11/24/87, $179.65.
Meals, Mileage, Photos, Supplies, 07/01/87,

Reimb. for: Supplies, copies, 08/19/87,

mileage and supplies, 2/17/88, $124.00
Meals & telephone, 2/22/88, $196.95.
Refreshments, meeting meals & mileage,

meeting meals, 3/9/88, $84.82.
Telephone charges & meeting meals, 3/2/88,

Office supplies, 1/26/88, $11.95.
Mileage and gifts, 1/27/88, $227.07.
Fund raiser costs, printing & meals, 2/2/88,

Refreshments, Meeting Meals, 04/04/88,

Photographs, 04/22/88, $26.22
Refreshments, Meeting Meals, 04/22/88, $87.81
Meeting Meals, 05/10/88, $17.47.
Meeting Meals, 05/24/88, $81.66.
Meeting Meals, 06/08/88, $119.84.
Postage, Meeting Meals, 05/26/88, $50.00
Reimb. for: Telephone, Copies, Office

Supplies, Refreshments, 06/30/88, $106.39.



Sworn affidavit by Mr. Kim Cox showing use of 832 Fifth
Avenue by the Friends of Congressman Bill Lowery in May, 1988.



AFFIDAVIT OF KIM CARROLL COX

I am Kim Carroll Cox, and I live at 5366 La Jolla Blvd., #202-C,La Jolla, CA 92073. On the afternoon of May 4, 1988 I enteredthe foyer of the staircase in the building located at 832 5th
Avenue, San Diego.

I noted that there were several mailboxes built into the wall.
One mailbox was labeled "Karl Higgins Friends of Bill Lowery".Through the closed, grated door of the mailbox I observed
several letters. The letter facing outward was addressed
to the Friends of Bill Lowery.

I declare under penalty of perjury that the foregoing is true andcorrect and that this affidavit was executed on (7
1988 at San Diego, California.

Kim Carroll Cox

Attorney at Law

SSworn and subscribed to before me this day of~c
1988 at San Diego, California.

Notary Public

My commision expires /

L I 'lA M

a
* ~ mm Ex;" c.



APPENDIX D

Copy of page 4 and 5 of the Ethics in Government Act--
Financial Disclosure Statement For 1986 signed by Rep. William
David Lowery on May 22, 1987. These copies are from microfilm
copies supplied by the Clerk of the House.

On page 4, part VIII shows Mr. Lowery as a "Director" of
"Direct Communications Corporation" in the year 1986.

On page 5, the sixth line shows a "Director Fee" of $2,000
paid by Direct Communications on 6/30/86.

C
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APPENDIX E

Clipping from Neil Morgan's column in The Tribune of January
30, 1986, page BI, reporting that George Gorton is a major owner
of the Ingersoll-Tutton Building (832-836 Fifth Avenue). The
building has not been renamed, and the "porno parlor" is still
there.



ll@TR1IBUNE

PASSAGES: Geo/lU / to
mnd Jack Ford plan a name
change for their Ingersoll-Tutton
Building on Fifth Avenue. They
want to rename it in honor of
Moses A. Luce, grandfather to
Gordon and Ed Luce, two of our
city's more proper citizens. But
not yet. Not until after a porno
parlor quits the building.

go O O



APPENDIX F

Article from The Tribune, July 24, 1986, p. B3, indicating
that Rep. Lowery wrote Rep. Gephardt to obtain special tax
loopholes for the Gaslamp Quarter.



Gaslamp sparks
exemption fight
in tax proposals

By Sharon Spivak
Ti I'hna, Staff W,1ter

A fight is on to ward off a b't'dvi
threat to reduce tax cr.t'tl, .ind
eliminate investment lat o I, i ,
,parked the infusion of rm!a ,I
dollars into the ri.h,,iti ,il!t, ,
;aslamp Quarter

Hiep. Bill Lowery. USin Iii,
urging Congress to exempt ;I',,
hlock Gaslamp Quarter hii Iri i
sions of tax legislation that could
thwart investment in the historic dis-
trict downtown, derailing refurhbih.
ing plans.

Lowery wants Congress to allow
Gaslamp's investors to continue re
ceiving 25 percent tax credits for
their renovations of its historic build-
ings and to continue offsetting losses
from their real estate investments
against their income from other
sources.

Those benefits would change under
the tax proposals being considered it
Congress.

In a letter sent yesterday to lep
Richard Gephardt, D-Mo, I.ixr'rv
proposes that current law apply to
any funding acquired by the
Gaslamp district hetween 19F7 irid
1990.

Lowery argues that Gaslmp,fhc '. if; l( r l)[c' !ha I !Ii' : , ' ."

hetween next year and 1N90. i -,,i,
I 1i) percent of its esnlate, I
fill(,, if the federai , , 'ti 'nt
(hinges thc illiw;ihh' i , I'

ft ll' ' r g1li
- Ik'n I frt'IIt th tI ' I "i

wrcr.,,vt v I lo ill ,a it , ' 'it ' I

I ,Vte I inh !It I I thi lfi ,(I hi

!T,'estOr'S ire ti' i'itr Iia i ' ,

c'l' ls ' itf tile succ ss t 4

i(ilovat ll and its pil:si.
NavY Fild convention 'cl, '.1d
th, iorton I'laza retail teni !

Three blocks of Gaslamp, . ', hi
Avenue. once plagued by ].itr,,
and drug trafficking, are unttrr r.'n
ration to capitalize on the f,it t i,,t
Horton Plaza is across the stri

Under the proposed new ta\ i ,
developer who renovates a his,'tii
property will be able to clairn 21 per-
cent of his costs as tax ci,,, - .ir
opposed to the 25 percent th itn',',%
raabe claimed for work (in hrti tl,_

more than 50 years old
ttclahilitation of the' s, '

lhotih (;,rand Hotel all( fr .,

lion U.S. Grant Hotel ', ,
tein possible Without lit' .
invest ment tax credits , ".-,

Ih ,. c properties .Sit ' ''
k'. laip Quarter, said I
developer of the Htorton (. t

It has been estimated th,':
:ngs in the (0,aslanip w
t-! the ird it lt th.

i ' ' ' 1 1

rectly initiated because of the credits
since the program began under the
1981 Economic Recovery Tax Act.

Those projects, if completed,
would have accounted for more than
$153 million worth of activity: How-
ever, sotie of the efforts have been
dropped, such as the proposed $20
illion renovatiot of the El Cortez

IHtel. which fell out of escrow.
Some of the other projects includ-

ed in that figure are renovations of
the Chart House Restaurant, $1.8
million McClintock Plaza, $5.7 mil-
lion; Golden Lion restaurant, $1.2
million, The Abbey restaurant, $2.3
nillion; Callan Hotel, $560,000; Home
Federal building, $11 million; Sad
Diego Hardware, $320,000, Carriage
Works, $675,000; the Senator Hotel,
$2.9 million; Samuel Fox Buildinge
$2.5 million; and the Granger Build,;
ing, $2.5 million. .,

Pearson said part of the impor-
tance of the credits is that they have"almost served to offset (the costs of)
stringent requirements" by the city
for restoration of historic structures.

Pearson says he could not have re-
built the Horton Grand without the
$1 million tax credit he received.

"You wouldn't have had an induce-
toent to owners to put up the -

iot, it' ,.aid "You wouldn't have
gotten people to take that risk. The
numbers wouldn't have penciled out.

"Old buildings are tricky enough
witliut taking away the incentive to
rtlike thetn wirk."

Fo,,r tli '.S Grant Hotel, a 25 per-
tint 'redit on costs directly related
lt thc restoration returned nearly

it: imllin ti investors through
taxes

The other element that Lowery is
fighting is a section of the Senate's
sersion of the tax bill that would
eliminate 'the opportunity for tax-
payers to offset losses from real es-
tate investments against income
from other sources unrelated to the
real estate activity," so-called pas-
sive losses.

"It dramatically reduces the num-
ber of people who will invest in real
estate that has a start-up period, in
other words, that would not be gener.
atitg (profit) again for the first few
years," said Judi Carroll, a developer
;jnd former president of the Gaslamp
Quarter Council

Write Liowery to Gephart:
;aslanip relies primarily on fund.

hg by private investors. Application
if this provision to historic renova-

tion activities promises to deter in-
vesttent in Gaslamp - and many
'Nn)ilar priih,'cts - by its chief fund-

l it, iividuals and businesses
i' lit' .mi wotrk in the community

' , i tic vr real stake in its
i, : . , revitalization."

O 'n Diego, Thursday, Jlll 24, Pili,, @ W3



APPENDIX G

Article from the Daily Tjanscript of September 24, 1986,
showing that certain Gaslamp Quarter buildings received extremely
large tax relief, and the result will be a general increase in
property values in the area.



DAILY

TRANSCRIPT

Gaslamp Gushes
'Over Tax Credit
Credit To Lowery, Others;

Questions Remain On SROs

By MICHAEL KREY
55. D p "ey 71"wom a ff Wiir.

Galamp officials see a lot of in
vestment funneling into their area

as a result of the tax reform

package Congress soon could pass.
The reason is a special provision

tacked onto a bill that would retain

Gaslamp'a 25 percent investment
tax credit for historic preservation

projects until Jan. 1, 1991. In other
areas, that tax credit will begin

Jan. 1, 1987, to decrease to 20 per
cent.

According to Gaslamp officials

that 5 percent extra credit could
mean as much as $2.5 million to
investors in downtown's histuui
district.

"That's ballpark. but we figure
there are about 50 historic build-
ings in Gaslamp that need to be

rehabilitated. Some will cost more
than $1 million, some will cost

less," said Jim Schneider, a tax at-
torney and Gaslamp activist.

A tax credit is a dollar for dollar
savings. At 25 percent credit a $1
million rehab saves the investors
$250,000 in taxes. At 20 percent,
the saving is $200,000.

As the tax bill stands, any build-

ings not operating by Jan. 1, 1987,
will not get the full 25 percent

credit. It adds up quickly. Such
projects as the $4.5 million Jewel
er's Exchange renovation, the $3

million Lawyer's Block renovation
and $300,000 Windsr Hotel
renovation probably will not bli

complete by the new year
"Next year when the dust has

settled and the experts ha"v taken

a good look, as lot of inivest.r, wll

be turning an e' ,- i .aslamp.
said Schneider.

Says .Judi Carr 1.. a 1.,,.

Quarter Council irni, I

will increase, the- invv . t,t
momentum in Gas.lamp

"Frankly, we're on cliiil 111)10'.'

says Gaslamp staffer Ka '. arter

Gaslamp developer 11io t',ar-.on

is as effusive. "This could make
Gaslamp the best game in town "

Among other things, this new

tool should add to the debate over
the proposed low-cost residential
hotel, also called SRO, preserva
tion ordinance.

But that's in the future For now
the entire tax reform law is still in

doubt, according to aides to Rep

Bill Lowery. Up to this Point.
though, the local officials who did

their homework are on the brink (0'
a big win.

Gaslamp officials art qiiuwk
iConti it-d (ill Pio ?.

Gaslamp Exemption-
(Continued irorn Psg,. I A

psds the thanks to L.owery for the

pending exemptiiii f'oni the his

toric tax credit tr:i,, i, n.

"This goe to h,,ik what just a

fewc pJ4op If.'Jr,1 4.?) o Sh neider.
l.ast v5.ar. i I .I I se, of follow

ing the ,i ,t l, iai debates.

Schneider sa%, I .... ',-.re would be

a chan ce. to gr o , h t ol r in som e

historic tax cr.,' ie contacted

Carroll, then pri.I., Avnt of the GQC,
and Carter rih I , y v Monserrate.
executive dir coi, t ( ;QC
"W hat sta rh..! 1 113l conver

satlon stamr,i, ' ;i real fight,

nm t 1- ,, .. 11 1, , , nd hi,-
flint) " . '' . 'ni 14e

"B ll Lowery piked up the ball

and ran with it "
That wasn't all 'he (;Q(' and

Lowery made stir" sonie of the local

big guns made the right noise at

the appropriate timnv Gordon Luce,

Kim Fletcher, Thomas Sefton and
Councilmen Bull Cleator and

Uvaldo Martinez were among
those who wrote and telephoned on
behalf of the Gaslamp exemption.

"They wrote not just to help the

Gaslamp," Carroll said. "These
leaders all see the success of Gas-
lamp as being a key to success of

downtown redevelopment The
revitalization of dwntown is in a
sensitive stage. - , oow '

About 30 0 . .pecal p[rnv

sion rs wul' .... .d ,onaut ' lou-..

enipt io - ir, id.'sproad i

G a s la i p 's . %% , - - m o rIc , t h a n (; I )

Bidings l n:lig ,, ,li4 for histori.

tax credits In . 'h e nlv other

pui I-

I'lf - 1''" x ' !

t h a t r e n i I r

l ionh il. '..iId 1

M 11q1"
l(W 1|l, , F lIltt - ' -It, ; t~ h H

lle'vv': th ,, 4,t , " , llt(f} 't'

depre.o l;i , ... ,, ' lll,

The' lroi .'.. ,. , .) l ,,th

ercis- ni-cr',,, -' ' pr ecittIOn

cycle toll Vi iir--
Pearson bel' ,.- the exemption

m ight in ' ul i . . v, r,'d is given to

buildings th io , ! - al historic
dt,!;IKllatlm~ll. l,v !hal 56

yea Tht,.l. . 20 iwr

c e n t l , i t , k l, p ,, I

many of Gaslamp's historic struc.tures are SRO*, which the city
Planning Department wants
preserved. A proposed ordinance
requires replacement for any SR0

units converted or demolished.
In Gaslamp, however, many

SROs are considered prime can-
didates for conversion into hotels
or bed and breakfast facilities.

"That city law could run smack
into the new tax law," says
S'hneider. "I think the city would
havi to sit back and reconsider.
There can be so many possibilities
in the Gaslamp over the next four

._T Ot and- would not

have been built with only a 10 per-

cent tax credit," said Pearson, a
pcrtner in the project, which in-
cluded the 20 percent tax credit.

On the other hand, posibilities
should not be overplayed. Howard
Meacham of Winner'@ Circle,
which is converting the historic

Jeweler's Exchange into the Gas-
lamp Plaza Hotel. says. "The his.
toric tax credits, of couraes, are nice,

but our project ia structured to

generate a quick cash flow Our

project didn't hinge on the tax
credits. We'd do the same project

today even if the credit were
reduced from 25 to 20 percent."

For others the situation is dif
ferent.

"We have many small investors
who simply wouldn't make it with-
out the full tax credit," says Car-

roll.
Also, the new tax reform law

eliminates the tax write-offs for

"passive" development losses, thus
directly targeting limited partner-

ships and syndications- Schneider,
though, points out that hotels and
motels traditionally have been
given "active" designatiOna.

This becomes important since
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WILEY, REIN & FIELDING

1776 K STREET, N. W.

WASHINGTON, 0. C. 20006

(802) 429-7000

TELECOPIER
JAN W. BARAN (202)429-7049
(202) 429-7330 October 21, 1988 TELEX 248349 WYRN UR

Lawrence M. Noble, Esquire
General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Re: MUR 2706 2
Friends of Congressman Bill Lowery and
Robert E. Miller, Jr., as treasurer; _?
George Gorton P

-. Attn: Kenneth Kellner

Dear Mr. Noble:
This office has been retained to represent The Friends .

of Congressman Bill Lowery and Robert E. Miller, Jr., as
treasurer, and George Gorton ("Respondents") in the above-

r captioned matter. Enclosed please find executed Statements
of Designation of Counsel forms from both the Friends of
Congressman Bill Lowery and George Gorton.

A response to this complaint is currently due on October
26, 1988. In order to fully confer with Respondents in
California with respect to this matter, I respectfully

Crequest a twenty day extension of time to and including
November 15, 1988 within which to respond.

Your favorable consideration of this request will be
appreciated.

Sincerely,

Jan W. Baran

Enclosures
cc: The Honorable William D. Lowery

Robert E. Miller, Jr.
George Gorton



4b 0
STATEMEUT OF DsIGNATIOn OF CopusEL

MUR 2706

NAME OF COUNSEL: Jan Baran

ADDRESS: WileyRein & Fielding
1776 K Street, N.W.

Washington, D.C. 20006

T~~ELEHONE: 202-429-7330

The above-named individual is hereby designated as my

counsel and is authorized to receive any notifications and other

communications from the Commission and to act on my behalf before

the Commission.

October 12, 1988 _

Date Si ature

RESPONDENT'S NAME:

ADDRESS:

HOME PHONE:

BUSINESS PHONE:

Friends of Congressman Bill Lowery

1200 Third Avenue

Suite 700

San Diego, California 92101

619-239-3061



I,

The above-named individual is hereby designated as 
my

counsel and is authorized to receive any notifications 
and other

communications from the Commission and to act 
on my behalf before

the Commission.

10/11/88

Date

RESPONDENT'S NAME:

ADDRESS:

HOME PHONE:

BUSINESS PHONE:

"//

signatr

George Gorton

710 W. Ivy St.

San Diego, CA 9210 1

619-232-7444

w w

STATEMENT OF DESIGNATION OF COUNSEL

MUR 2706

NAME OF COUNSEL: W. Bra

ADDRESS: Wiley, Rein & Fielding

1776 K Street, N.W.

Washington, D.C. 20005

TIEEHONE: (202) 429-7301



WILEY, REIN & FIELDING

1776 K STREET, N. W.

WASHINGTON, D. C. 200065

(202) 429-7000

TELECOPI ER
JAN W. BAR AN (202) 429-7049
(202) 429 -7330 October 25, 1988 TELEX 248349 WYRN UR

Lawrence M. Noble, Esquire
General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Re: MUR 2706
826-832 Fifth Avenue, Ltd.

Attn: Kenneth Kellner U

- Dear Mr. Noble:

Vol* This office has been retained to represent 826-832 Fifth
Avenue,, Ltd. ("Respondent") in the above-captioned matter.
Enclosed please find an executed Statement of Designation of
Counsel form from Respondents which I received today.

A response to this complaint is currently due on October
26, 1988. In order to fully confer with Respondent in
California with respect to this matter, I respectfully
request a twenty day extension of time to and including
November 15, 1988 within which to respond.

Your favorable consideration of this request will be
appreciated.

6 Jan W.Ban

Enclosures
cc: George Gorton



eTA

STATIMK? 0? DSSIGVAT12l Or CCtISS

M2706

HAMO OF COWISIL S.. Jan W. _lr a

ADDIS! : Wilev. Ren

1776 K Street. N W .

TILSPBOIBI

Washington, DC. 20Q00 .....

(202) 429-7330

The abov*-named individual is hereby deignat ed as my

counsel and is authorized to receive any notitcation8 and other

communications from the CommLssilon and 
to act on my behalf before

the CommiseiOn.

u/

Date

/ 7
Siqatre

4 /

V

RESPONDENT'S NAM s

ADDESS:

BOT pUOI: P

BUS W35S FIOOIS

Q26-832 ifth Avenue. T

San Diego. CA 99101



FEDERAL ELECTION COMMISSION
WASHINC ION. DC 20463

October 28, 1988

Jan W. Baran, Esquire
Wiley, Rein & Fielding
1776 K Street, N.W.
Washington, D.C. 20006

RE: MUR 2706
826-832 Fifth Avenue, Ltd.

Dear Mr. Baran:

This is in response to your letter dated October 25, 1988,
which we received on October 25, 1988, requesting an extension of
twenty (20) days to respond to the complaint. After considering

T the circumstances presented in your letter, I have granted therequested extension. Accordingly, your response is due by theclose of business on November 15, 1988.
If you have any questions, please contact Kenneth E.

Kellner, the attorney assigned to this matter, at (202) 376-8200.

Sincerely,

CLawrence N. Noble
General Counsel

BY: Lois erner
Associ ate General Counsel



FEDERAL ELECTION COMMISSION
WASHIN1ON.OC Mb1

October 28, 1988

Jan W. Baran, Esquire
Wiley, Rein & Fielding
1776 K Street, N.W.
Washington, D.C. 20006

RE: MUR 2706
Friends of Congresssman Bill
Lowery and Robert E. Miller,

CD Jr., as treasurer; and George
Gorton

tof Dear Mr. Baran:

This is in response to your letter dated October 21, 1988,
which we received on October 21, 1988, requesting an extension of
twenty (20) days to respond to the complaint. After considering
the circumstances presented in your letter, I have granted the
requested extension. Accordingly, your response is due by the
close of business on November 15, 1988.

If you have any questions, please contact Kenneth E.

Kellner, the attorney assigned to this matter, at (202) 376-8200.

Sincerely,

rLawrence M. Noble
Genera ounsel

BY: Lois Lerner
Assoc ate General Counsel



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 2463

II

o X Otd= 28, 1988

Mr. Karl Higins
1200 Th4iqd Avenue
Sul te 7C)0
Sar Diego, CA 92101

Re: MUR 2706
Karl Higins

Dear Mr. Higgins:

The Federal Election Commission received a complaint which
alleges that you may have violated the Federal Election Campaign
Act o+ 1971, as amended (the "Act"). A copy of the complaint is
enclosed. We have numbered tnis matter MLJR 2706. Please reier
tO t: - nL, mber ir a!. 'uture correspondence.

Io,

N e , ti tu.tef -s e r

V - : -- '"- " - , -=-- .':2- ' _ ,o.-' % s-,--. '-* -:1 - -,-

,, -e 7 - ~ : .. . . ;""" .- .'_ 2= "C'
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f ~~~7 7-c :- "-.'. ""_ - _) -!. -. 9 S o -n- S a 7.. aZ- v s-.- .

" ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ en_,_ B S'- _--. - "-- - .. "; f- - . .

. .. .. .~t a-_ - _-. ""_- . .. . -_.£ e to. t: "r --39r'r - _ n--- 'S
• ° . .. .. . . ;(77 - 2 ', _ - .2 .. - --



If you have any questions, please contact Kenneth E.

Kellner, the attorney assigned.to this matter, at (202) 776-5690.
For your information, we have attached a brief description of the

Commission's procedures for handling complaints.

Sincerely,

_awrence M. Noble
General Counsel

By: Lois e

Associate General Counsel

,inc l osures
1. Complaint

Procedures
3. Designation of rou7nsel Statenert



WILEY, REIN & FIELDING

1776 K STREIET, N. W.

WASHINGTON, 0. C. 20006

(202) 429-7000

TELECOPI ER
JAN W. BARAN November 15, 1988 (202)429-7049
(202) 429 -7330 TELEX 248349 WYRN UR

Lawrence M. Noble, Esquire
General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Attn: Kenneth Kellner

RE: MUR 2706

Dear Mr. Noble:

This Response, including the attached affidavits, is

submitted on behalf of the Friends of Congressman Bill

Lowery, and Robert E. Miller, Jr., as Treasurer, Karl

Higgins, George Gorton as general partner of Direct

Communications, and 826-836 Fifth Avenue, Ltd.

("Respondents"), in reply to a complaint filed by Daniel F.

Kripke, M.D., and designated Matter Under Review ("MUR")

2706.1 For the reasons set forth herein, the Federal

Election Commission should find no reason to believe that

Respondents violated any provisions of the Federal Election

Campaign Act of 1971, as amended ("the Act").

I Mr. Higgins did not receive notice that the
Commission was naming him a Respondent in his personal
capacity until November 2, 1988. His statement of
designation of counsel is attached hereto. In addition, upon
inquiry with Commission staff, we learned on November 1, 1988
that the intent of the letter to George Gorton at Direct
Communications was to name Direct Communications as a
Respondent and was sent to George Gorton in his capacity as
an officer of Direct Communications. This office also
represents Direct Communications.



Lawrence M. Noble, Esq.
Page 2
November 15, 1988

I. FACTS

A. The Complaint

For the third time in the past two years, Daniel F.

Kripke, M.D. ("Complainant"), an unsuccessful opponent of

Congressman Bill Lowery in both the 1986 and 1988 general

elections, submitted a complaint resulting now in the third

MUR to be opened by the Commission.2 This complaint, like

Dr. Kripke's previous complaints, alleges that the Friends of

Congressman Bill Lowery and those entities with which it

conducts business have violated a range of provisions of

Federal Election law.

Complainant's allegations in this Matter focus on the

payment of rent by the Friends of Congressman Bill Lowery

("the Committee") to 826-836 Fifth Avenue, Ltd., a limited

partnership which owns property in San Diego, California, and

the conduct of a poll on behalf of the Committee by Direct

Communications, but allegedly not properly reported.

Complainant first alleges that the Friends of

Congressman Bill Lowery failed to report its full rental

payments from July, 1986 through June, 1988 at 832 Fifth

2 The first of these matters, MUR 2280 was already
disposed of by the Commission.



Lawrence M. Noble . Esq
Page 3
November 15, 1988

Avenue where the Committee is thought to have had offices;

that the Committee failed to report debts owed to 826-836

Fifth Avenue, Ltd.; that the Committee failed to report in-

kind contributions from 826-836 Fifth Avenue, Ltd.; and that

826-836 Fifth Avenue, Ltd. made an excess campaign

contribution to the Committee. As will be seen below, none

of these allegations have any merit.

Complainant also alleges that a poll was conducted on

behalf of the Committee in March, 1988 by Direct

communications, but that the Committee's report shows no

disbursements for such a poll in its April Quarterly Report;

that no debts were reported on the April Quarterly Report

with respect to such a poll; that, if conducted without

charge, no in-kind contributions were reported on the April

Quarterly report; and that the Committee may have been

extended credit beyond the ordinary course of business.3 As

with his allegations regarding rent, none of these

allegations have any merit.4

3 Prior to reaching allegations of specific violations,
Complainant inserted extraneous and distasteful inferences in
the complaint. Complainant acknowledges that he has "no
proof" or "no evidence" of any wrongdoing, but nonetheless
apparently felt the need to be vindictive.

4 Complainant makes no allegations with respect to Karl
Higgins who is identified in the complaint as having received
multiple payments by the Friends of Congressman Bill Lowery
at 832 Fifth Avenue, and whose name was on the mailbox at 832
Fifth Avenue. Counsel believes therefore that Karl Higgins
was erroneously named as a Respondent in this matter.



Lawrence M. Noble, Esq.
Page 4
November 15, 1988

B. Rental of Office Space at 832 Fifth Avenue

1. 1986

The Friends of Congressman Bill Lowery rented office

space at 532 Fifth Avenue from July 1, 1986 through November

7, 1986. Affidavit of Karl B. Higgins in MUR 2706

(hereinafter "Higgins Aff.") at 2; Affidavit of Francie van

den Akker in MUR 2706 (hereinafter "van den Akker Aff.") at

5 and 6. Full rental and utilities were paid and reported

for the use of this office space. Higgins Aff. at 9; van

den Akker Aff. at 5 and 6. The campaign vacated the

premises at 832 Fifth Avenue on November 7, 1986. Higgins

Aff. at 2; van den Akker Aff. at 7. Prior to July 1, the

campaign had not rented any office space. Higgins Aff. at

2. However, Congressman Lowery did use the 832 Fifth Avenue

address on his 1986 Declaration of Candidacy attached at

Appendix A to the complaint because Committee had rented

space in the 1984 election and intended to rent office space

at 832 Fifth Avenue for campaign headquarters. Id. at 4.

The Committee was not, however, renting office space at 832

Fifth Avenue at the time of this Declaration of Candidacy.

Id. at 4; van den Akker Aff. at 7.
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2. 1987

During 1987 the Friends of Congressman Bill Lowery

rented office space at 832 Fifth Avenue from January 15 to

June 30. Higgins Aff. at 5; van den Akker Aff. at 8.

Full rental and utilities were paid and reported for the use

of this office space. Higgins Aff. at 9; van den Akker

Aff. at 8. The Committee has not rented or occupied space

at 832 Fifth Avenue since June, 1987. 5 Higgins Aff. at 5;

van den Akker Aff. at 9.

C. March 1988 Poll

A telephone survey on behalf of the Committee was

conducted between March 25 and March 30, 1988. Higgins Aff.

at 8. Direct Communications billed the Committee for this

service on April 12, 1988, and the Committee paid Direct

Communications on April 22, 1988. Id. This payment was

reported on the Committees' July 1988 Quarterly Report. Id.

at 10.

5 The Committee continued to report Karl Higgins'
address as 832 Fifth Avenue due to an oversight on its FEC
reports. Mr. Higgins address had been input as 832 Fifth
Avenue in the Committee's payee file, and, despite the fact
that the Committee vacated 832 Fifth Avenue in 1987, this
entry was not corrected until this year. See Affidavit of
Chris Miller in MUR 2706.
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II. ARGUMENT AND LEGAL ANALYS IS

The Complaint alleges several violations of Federal

Election law and FEC regulations in connection with these

activities. For the reasons discussed below, the Commission

should find no reason to believe that Respondents violated

Federal Election law in connection with any of these

activities.

A. ent

As stated above, the Committee paid in full all rent and

utilities owed for office space rented at 832 Fifth Avenue.

These payments were fully reported by the Committee on each

applicable report. Thus, no violations of 2 U.S.C. § 434(b)

occurred since no disbursements were made which were not

accurately reported, and no debts were owing to 826-832 Fifth

Avenue, Ltd. for unpaid rent. Second, no in-kind

contributions were made by 826-836 Fifth Avenue, Ltd.

Rather, the Committee was billed and paid on a regular basis

for the cost of rent and utilities associated with the

Committee's occupancy of office space at 832 Fifth Avenue.

Higgins Aff. at 9; van den Akker Aff. at 10. Since no

in-kind contributions were made, none needed to be reported

under 2 U.S.C. § 434(b), nor were any contributions in excess

of the legal limit, or any contributions at all, made to the
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Committee.6 In sum, no violations of the Act were committed

either by the Committee, Karl Higgins, or by 826-836 Fifth

Avenue,, Ltd.

Direct Communications did in fact conduct a poll on

behalf of the Committee. As seen on the invoice received for

these services, the poll was conducted between March 25 and

March 30 of this year. See Higgins Aff. at I 8. Further,

the invoice for this poll was prepared just days after the

conclusion of the services. Id. The Committee paid in full

for these services on April 22, 1988 and this payment was

reported as required on the Committee's July 1988 Quarterly

Report. It is obvious that no reporting or contribution

violations occurred as a result of this poll. Further, no

extension of credit or loan was made.

First, the Committee did not have an invoice for this

poll during the January to March reporting period. To expect

that an invoice should have been issued by March 31 for

6 Note that 826-836 Fifth Avenue, Ltd. is not a
corporation, but rather is a partnership. Van den Akker Aff.
at 1 1.
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services completed only on March 30, as does Complainant

here, is ridiculous. In fact, the suggestion by Complainant

that Direct Communications acted beyond the bounds of normal

business practice is frivolous given the actual facts of this

matter. Thus, no violations of the Act were committed either

by the Committee or by Direct Communications.

III. CONCLUSION

1. The Committee paid full rent and 826-836 Fifth

Avenue, Ltd. collected full rent for the dates which the

Committee occupied office space at 832 Fifth Avenue in 1986

and 1987.

2. The Committee paid Direct Communications in full,

and in a timely manner, on April 22, 1988 for a poll

conducted by Direct Communications between March 25 and 30,

1988. Direct Communications' invoice for these services was

well within the ordinary course of business and did not

result in any contributions to the Committee.
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Accordingly, the Commission should find no reason to

believe that the Friends of Congressman Bill Lowery, Karl

Higgins, Direct Communications or 826-836 Fifth Avenue, Ltd.

violated the Act.

si ncerely,

z"Jan W. Baran

Carol A. Laham

Counsel for Congressman
William D. Lowery and the
Friends of Congressman
Bill Lowery, and Robert
E. Miller, as Treasurer;
Karl Higgins; George Gorton
and Direct Communications; and
826-836 Fifth Avenue, Ltd.

JWB/slg
cc: The Honorable William D. Lowery

Robert E. Miller, Jr.
Karl Higgins
George Gorton

0
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BEFORE THE FEDERAL ELECTION COMMISSION

City of San Diego
MUR 2706

County of San Diego

AFFIDAVIT OF KARL B. HIGGINS

KARL B. HIGGINS, being first duly sworn deposes and

says:

1. 1 am Karl B. Higgins. I served on Congressman Bill

Lowery's staff in his San Diego office from October of 1983

until I took a part-time leave of absence to serve as

Campaign Manager of his 1986 re-election campaign. I also

served as Congressman Bill Lowery's Campaign Manager of his

1988 re-election campaign.

2. 1 have personal knowledge of the use of 832 Fifth

Avenue as campaign headquarters for Congressman Lowery's 1986

Re-election Campaign. The campaign committee rented offices

at 832 Fifth Avenue for a short period of time, from July 1,

1986 to November 7, 1986, right after the 1986 general

election.

3. The Friends of Congressman Bill Lowery paid both

rent and utilities for the entire time it occupied the

premises at 832 Fifth Avenue during 1986.

4. Despite the fact that Congressman Lowery listed 832

Fifth Avenue as his mailing address on his 1986 Statement of

Candidacy (See Appendix A of the September 28, 1988
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complaint), the Friends of Congressman Bill Lowery did not

occupy those premises at the time of the Declaration of

Candidacy. This address was used because Congressman Lowery

had rented office space at 832 Fifth Avenue as his campaign

headquarters in 1984 and intended to return to that location

in 1986.

5. Congressman Lowery made the decision in late 1986

to open a campaign office for his anticipated 1988 re-

election bid. Thus, in January, 1987, office space was again

rented at 832 Fifth Avenue. This office was utilized through

June, 1987 when the Friends of Congressman Bill Lowery

vacated that space. The Friends of Congressman Bill Lowery

have not rented office space at 832 Fifth Avenue since June,

1987.

6. The Friends of Congressman Bill Lowery paid both

rent and utilities for the entire time it occupied the

premises at 832 Fifth Avenue during 1987.

7. Since the Friends of Congressman Bill Lowery

vacated 832 Fifth Avenue in June of 1987, the FEC reports

which listed my address as 832 Fifth Avenue through June of

this year are mistaken.

8. In late March of 1988, Direct Communications

conducted a telephone poll on behalf of the Friends of

Congressman Bill Lowery. An invoice for this poll dated

- 2 -
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April 12, 1988 has been attached at Exhibit A to this

affidavit. Payment for this poll was made by the Committee

on April 22, 1988.

9. I am familiar with the allegation contained in the

complaint in this MUR that Congressman Lowery did not fully

report payments of rent to 826-836 Fifth Avenue, Ltd. In

fact, however, payments were fully made and reported for the

entire rental of premises at 832 Fifth Avenue by the Friends

of Congressman Bill Lowery.

10. I am also familiar with the allegation contained in

the complaint that the Friends of Congressman Bill Lowery did

not report any payments for a poll conducted by Direct

Communications. In fact, however, payments were fully made

for this survey and reported on the Committee's 1988 July

Quarterly Report.

Karl B. Hig

Signed and sworn to before me
this 14th day of November, 1988

//M

__________________________LRE DAIINEWITZNtary blic No
Laure Dannewitz - III W

My Commission Expires: 8/31/92 "_ ,"_ iiii__i __

- 3 -
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BEFORE THE FEDERAL ELECTION COMMISSION

City of San Diego )
MUR 2706

County of San Diego)

AFFIDAVIT OF FRANCIE VAN DEN AKKER

FRANCIE VAN DEN AKKER, being first duly sworn, deposes
and says:

1. I am Francie van den Akker. I am the property

manager for the building located at 826-836 Fifth Avenue,

owned by 826-836 Fifth Avenue, Ltd. which is a partnership.

The building's office suites are located at 832 Fifth Avenue.

2. As property manager, I am responsible for running

rental advertisements for 832 Fifth Avenue; showing suites to

potential clients; renting the suites; collecting rent;

depositing rent; and paying the bills for 832 Fifth Avenue.

Thus, as property manager, I receive utilities bills directly

from the San Diego Gas & Electric Company for 832 Fifth

Avenue. After receiving that bill, I pay the bill directly

and charge each tenant for their proportionate share of

utilities.

3. As property manager, I have personal knowledge of

the rental of office space at various times since 1986 by the

Friends of Congressman Bill Lowery. I personally rented

office space, collected and deposit rent and utilities from

the Friends of Congressman Bill Lowery for various periods of

1986 and 1987.

4. Attached at Exhibit 1 to this Affidavit are the

1986 and 1987 rental and utilities ledgers for office space



leased by the Friends of Congressman Bill Lowery. These

ledgers, while not sophisticated, accurately reflect the

occupancy and rental payments of the Friends of Congressman

Bill Lowery at 832 Fifth Avenue.

5. In 1986, the Friends of Congressman Bill Lowery

rented Suite 12 at 832 Fifth Avenue from July 1 to September

15 as indicated on the ledger sheet for Suite 12. The rent

and utilities ledgers for Suite 12 also show that the Friends

of Congressman Bill Lowery paid full rent and utilities for

this suite.

6. The Friends of Congressman Bill Lowery also rented

Suite 10 at 832 Fifth Avenue from September 15 to November 7,

1986. As indicated by the 1986 rental and utilities ledgers,

the Friends of Congressman Bill Lowery paid full rent and

utilities for Suite 10 which it occupied from September 15,

1986 through November 5, 1986. In addition, the Friends of

Congressman Bill Lowery paid one-half rent and utilities for

November 6 and 7, 1986 at which time it was sharing office

space with another tenant (Guy Victor Pacurari).

7. The Friends of Congressman Bill Lowery vacated

Suite 10 at 832 Fifth Avenue on November 7, 1986, and did not

rent or occupy any other space at 832 Fifth Avenue at any

other time in 1986.

8. In 1987, the Friends of Congressman Bill Lowery

rented Suite 11 from January 15 to June 30, 1987. As

indicated by the 1987 rental and utilities ledgers, the

- 2 -



Friends of Congressman Bill Lowery paid full rent and

utilities for this Suite 11.

9. The Friends of Congressman Bill Lowery vacated

Suite 11 at 832 Fifth Avenue on June 30, 1987. Suite 11

remained unoccupied after the Friends of Congressman Bill

Lowery vacated the premises. Moreover, the Friends of

Congressman Bill Lowery have not rented or occupied any space

at 832 Fifth Avenue since June 30, 1987.

10. I personally sent invoices to the Friends of

Congressman Bill Lowery showing rent due plus utilities.

Since the billing cycle for utilities for 832 Fifth Avenue

were generally charged from mid month to mid month, I would
Lr

not receive these bills until the third week of each month.

,I') I would prepare an invoice after receipt of the utilities

bill and forward the invoice to the Friends of Congressman

Bill Lowery. Full payment was always received.

11. The Friends of Congressman Bill Lowery have not

occupied or rented space at 832 Fifth Avenue at any time

during 1988.

Francie Van Den Akker

Signed and sworn to before me
this 15th day of November, 1988.

Notary Public € KAPKAM. M S4 €

0 NOTARY PULC- CAIFZ;XJIA
My Commission expires: August 30, 1991 T SANDIEGOCLI4TY

I m amisIoN EXP. AUG. 30.1991

- 3 -
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BEFORE THE FEDERAL ELECTION COMMISSION

City of San Diego
MUR 2706

County of San Diego

AFFIDAVIT OF CHRIS MILLER

CHRIS MILLER, being first duly sworn deposes and says:

1. 1 am Chris Miller, a partner of Miller/Roos & Co.,

a political reporting consulting firm.

2. f4iller/Roos & Co. has been retained by the Friends

of Congressman Bill Lowery for the purposes of keeping its

accounts and filing its reports with the Federal Election

Commission.

Le 3. 1 am responsible for the accounting work done on

behalf of the Friends of Congressman Bill Lowery. Federal

Election Commission reports prepared on behalf of the Friends

of Congressman Bill Lowery are computer generated.

4. Since 1986, the Friends of Congressman Bill Lowery

have made several disbursements to Karl Higgins. The

purposes of these disbursements have ranged from his salary

cc as campaign manager of the Friends of Congressman Bill Lowery

("the Committee"),, to expenses incurred by Mr. Higgins on

behalf of the Committee.

5. During 1986, Mr. Higgins address was input in the

payee/vendor file as 832 Fifth Avenue, San Diego, California,

which was the location of the Friends of Congressman Bill

Lowery's headquarters during periods of 1986 and 1987.



6. While the Committee vacated 832 Fifth Avenue in

June of 1987, through an oversight, Mr. Higgins address was

not changed in our payee file. Thus, through June of this

year, Mr. Higgins' address was reported to the Commission as

832 Fifth Avenue, San Diego, California despite the fact that

the Committee was not located at that address.

7. Mr. Higgins' address has since been corrected and

is properly reported on the Friends of Congressman Bill

Lowery's FEC reports.

ChYis M'

Signed and sworn to before me
this j day of November, 1988

____ ___ ____ ___ ____ ___ ___OFFICIAL SEAL

Notary Public SA ZO COUNTY

My Commission Expires: MYC "".____ar"2"_
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FEDERAL ELECTION COMMISSION

999 E Street, N.W.
Washington, D.C. 20463

FIRST GENERAL COUNSEL'S REPORT

MUR # 2706
DATE COMPLAINT RECEIVED
BY OGC September 28, 1988
DATE OF NOTIFICATION TO
RESPONDENTS October 5, 1988
STAFF MEMBER Kenneth Kellner

COMPLAINANT: Daniel F. Kripke

RESPONDENTS: Friends Of Congressman Bill Lowery
Miller, Jr., as treasurer

Karl Higgins

826-836 Fifth Avenue, Ltd.

Direct Communications, Inc. and Ge

RELEVANT STATUTES: 2 U.S.C. S 431(8)(A)
2 U.S.C. S 434(a)(1)
2 U.S.C. S 434(b)
2 U.S.C. S 434(b)(8)
2 U.S.C. S 441b(a)
2 U.S.C. S 441a(a)
2 U.S.C. S 441a(f)

11 C.F.R. S 104.11(b)
11 C.F.R. S 100.7(a)(1)(iii)
11 C.F.R. S 100.7(a)(4)
11 C.F.R. S 114.10(a)

INTERNAL REPORTS CHECKED: Disclosure Reports

FEDERAL AGENCIES CHECKED: None

I. GENERATION OF MATTER

and Robert E.

orge Gorton

On September 28, 1988, the Commission received a complaint

filed by Daniel F. Kripke, M.D. (the "Complainant"), alleging

violations of the Federal Election Campaign Act of 1971, as

amended (the "Act"), by the Friends ef Congressman Bill Lowery

and Robert E. Miller, as treasurer (the "Committee"), Karl

Higgins, 826-836 Fifth Avenue, Ltd., and Direct Communications,

N
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Inc. and George Gorton ("Respondents").

On October 5. 1988 the Respondents were notified of the

complaint. On October 21, 1988, the Respondents requested an

extension of time of twenty days to respond to the allegations of

the complaint. on October 28, 1988, this office notified the

Respondents that their requested extension had been granted and

that their response was due on November 15, 1988. On

November 15, 1988, counsel for the Respondents notified this

office that due to the difficulty in obtaining needed affidavits,

their response would be one day late. The response of the

Respondents was received by this office on November 16, 1988.

II. FACTUAL AND LEGAL ANALYSIS

A. Background

The Complainant was the Democratic Party candidate for the

41st Congressional District of California in the 1988 general

election. Friends of Congressman Bill Lowery is the principal

campaign committee of William (Bill) Lowery, the Republican

candidate and the Complainant's opponent.

The complaint is largely based on alleged illegal

contributions to the Committee in the form of rent and polling

services and alleged reporting violations by the Committee.

The Complainant alleges that the Committee apparently

occupied an office located at 832 Fifth Avenue, San Diego,

California 92101 (the "building") as a campaign headquarters

from July 1986 to June 1988 for which it failed to report the

payment of the appropriate cost of rent and utilities for a total

of at least 14.5 months. The alleged cost of unpaid rent and
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utilities exceeded $2,000. The Complainant also suggested that

if the Committee did not pay the appropriate cost for the rent

and utilities, then it received and did not report an in-kind

contribution from the owner of the building, 826-836 Fifth

Avenue, Ltd., a limited partnership under the laws of the State

of California. The contribution, it is alleged, may also have

exceeded the statutory limitations of the Act.

The Complainant further alleges that a poll was conducted in

February or March of 1988, apparently by Direct Communications,

Inc., on behalf of the Bill Lowery campaign. Direct

Communications is incorporated under the laws of the State of

California. According to the complaint, George Gorton is a

"major figure" in Direct Communications. The Committee's 12 Day

Pre-Primary Report, filed on may 23, 1988, lists a payment of

$2,512.11 to Direct Communications on April 22, 1988 for a

survey. If that disbursement was related to the February or

March 1988 poll, the complaint alleges, then the Committee failed

to report the expense of the poll in its April 1988 Quarterly

Report as an unpaid obligation for the interval in which the

expense occurred. If the poll was conducted without charge at

all to the Committee, the complaint alleges alternatively, the

Committee may failed to report it as an in-kind contribution and,

consequently, may have accepted a corporate contribution.

The Complainant alleges several motives of the Committee to

conceal its occupancy in the buildinq. The first charges that

Congressman Lowery acted to reduce certain tax obligations in

return for illegal gratuities. The second charges that the
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Committee's offices are situated in part above a storefront

"1purveying peepshows and pornography" and that press reports have

linked two public relations firms in the same building to alleged

drug-smuggler General Noriega of Panama. The Complainant

acknowledges that he has "no proof" and "no evidence" of any

wrongdoing regarding these alleged motives. In the view of this

Office, the alleged motives, whether true or not, are extraneous

and irrelevant to the allegations regarding violations of the

Act.

B. The Act and Regulations

Pursuant to 2 U.S.C 5 434(a)(1), the treasurer of a

political committee shall file reports of receipts and

disbursements. The required contents of the reports are spelled

out in 2 U.S.C S 434(b). Under Section 434(b), each report must

disclose receipts and disbursements by the committee for the

reporting period. Section 434(b)(8) requires the committee to

report the amount and nature of outstanding debts and obligations

incurred by the committee during the reporting period. In

addition, where a debt or obligation of a political committee is

settled for less than their reported amount or value, a statement

in the report must detail the circumstances and conditions under

which the debt or obligation was extinguished. 2 U.S.C.

§ 434(b)(8). Commission regulations explain that a debt,

obligation or other promise to make an expenditure, the amount of

which is $500 or less, shall be repni ted as of the time payment

is made or no later than 60 days after such obligation is

incurred, whichever comes first. A loan, debt or obligation of
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over $500, however, is to be reported as of the time of the

transaction. 11 C.F.R. 5 104.11(b).

Under 2 U.S.C. s 441b(a), it is unlawful for a corporation

to make a contribution or expenditure in connection with a

federal election, and for a candidate or political committee to

accept or receive knowingly a contribution from a corporation.

Under Section 441b(a), it is also unlawful for an officer of a

corporation to consent a such contribution by the corporation.

This prohibition is not limited to contributions in the form of

money, but may be an in-kind contribution such as free or

discounted rent for office space, or free or discounted polling

services. 2 U.S.C. S 431(8)(A) and 11 C.F.R. S 100.7(a)(1)(iii).

The extension of credit for a length of time beyond normal

business or trade practice is also a contribution. 11 C.F.R.

S 100.7(a)(4). Under 11 C.F.R. S 114.10(a), a corporation may

extend credit to a candidate or political committee provided that

the credit is extended in the ordinary course of the

corporation's business and the terms are substantially similar to

extensions of credit to nonpolitical debtors.

Under 2 U.S.C. s 441a(a), it is unlawful for any person to

make contributions to any candidate and his authorized committee

with respect to any election to federal office, which, in the

aggregate, exceed $1,000. The Act defines "person" to include a

partnership. 2 U.S.C. § 431(11). Furthermore, under 2 U.S.C.

§ 441a(f), it is unlawful for a -aniidat- or political committee

to knowingly accept a contribution which exceeds the limitations

on contributions of 2 U.S.C. § 441a(a). Section 441a(f) also
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prohibits an officer or employee of a political committee from

knowingly accepting a contribution made for the benefit or use of

a candidate which exceeds the limitations of 2 U.S.C. 5 441a(a).

C. Legal Analysis

With their response, the Respondents provided a sworn

affidavit from Francie van den Akker, the property manager for

the building located at 826-836 Fifth Avenue and owned by

826-836 Fifth Avenue, Ltd. Appended to this affidavit are the

1986 and 1987 rental and utilities ledgers for office space

leased by the Committee. The Committee apparently rented office

space in the building from July 1, 1986 through November 7, 1986,

right after the 1986 general election. According to the

affidavit and ledgers, full rental and utilities were paid and

reported for the use of this office space.

The Respondents also submitted a sworn affidavit from Karl

Higgins, the campaign manager of the Candidate's 1986 and 1988

re-election campaigns. According to Higgins' affidavit, the

Candidate filed a 1986 Statement of Candidacy on February 10,

1986 and listed the building as the Committee's mailing address

even though the Committee did not occupy those premises at the

time his candidacy was declared. This address was used because

the Candidate had used that space as his campaign headquarters in

1984 and intended to return to that location in 1986.

Similarly, full rent and utilities were paid by the

Committee and reported on the lerlqri for the uise of office space

in the building from January 15, 1987 to June 30, 1987. The

space had again been used as a campaign office. The Committee
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vacated the premises after June 30, 1987 and has not rented or

occupied any space in the building since that date.

Reports filed by the Committee with the Commission from 1986

to 1988 list multiple payments to Karl Higgins at the address of

the building. The Respondents submitted a sworn affidavit from

Chris Miller, a partner of Miller/Roos & Co., a political

reporting consulting firm retained by the Committee for the

purposes of keeping its accounts and filing its reports with the

Commission. According to this affidavit, Karl Higgins, address

was reported to the Commission to be at the building after

June 30, 1987 due to an oversight by Miller/Roos & Co. and has

since been corrected.

The Respondent's response and the affidavits described above

corroborate the reports submitted by the Committee to the

Commission. The record shows that the Committee apparently paid

in full all rent and utilities for office space in the building

for the time it occupied the premises. Accordingly, this Office

recommends that the Commission find no reason to believe that the

Friends of Congressman Bill Lowery and Robert E. Miller, Jr., as

treasurer, violated 2 U.S.C. S 434(b) for failing to report

contributions in-kind in the form of rent.

It follows, therefore, that the Committee did not receive

and Karl Higgins did not accept on the Committee's behalf,

contributions from 826-836 Fifth Avenue, Ltd. which exceed the

statutory limitations. Accordinilv, Fhi-. office recommends that

the Commission find no reason to believe that the Friends of

Congressman Bill Lowery and Robert E. Miller, Jr., as treasurer,
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and Karl Higgins violated 2 U.S.C. S 441a(f). In addition, this

Office recommends that the Commission find no reason to believe

that 826-836 Fifth Avenue, Ltd. violated 2 U.S.C. S 441a(a).

The Respondents state in their response that a telephone

survey on behalf of the Committee was conducted by Direct

Communications between March 25 and March 30, 1988. The

Committee was billed for this service by Direct Communications on

April 12, 1988. The Committee's 12 Day Pre-Primary Report, filed

on May 23, 1988, listed a payment of $2,512.11 on April 22, 1988

to Direct Communications for the survey. The Committee's

April 1988 Quarterly Report (covering the period from January 1

through March 31, 1988), however, failed to list the $2,512.11 as

an outstanding obligation to Direct Communications. Since this

expense exceeded $500, it should have been reported as a debt as

of the time of the transaction. See 11 C.F.R. 5 104.11(b). The

failure to list this debt on Schedule D of the April 1988

Quarterly Report is an apparent violation of 2 U.S.C.

S 434(b)(8). Accordingly, this Office recommends that the

Commission find reason to believe that the Friends of Congressman

Bill Lowery and Robert E. Miller, Jr., as treasurer, violated

2 U.S.C. S 434(b)(8).

The record shows, however, that the services conducted by

Direct Communications for the Committee were not completed until

March 30, 1988. Furthermore, the Committee states that it did

not receive an invoice for the sri-i-s -nnducted by March 31,

1988, the last day of the April 1988 Quarterly Report reporting

period. The Committee was billed for the survey on April 12,
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1988 and paid in full for the services on April 22, 1988. In

light of these circumstances, this Office recommends that the

Commission take no further action against the Friends of

Congressman Bill Lowery and Robert E. Miller, Jr., as treasurer,

regarding the apparent violation of 2 U.S.C. S 434(b)(8).

Direct Communications was paid for the services it conducted

on behalf of the Committee ten days after it billed the Committee

and 23 days after it completed the services. Therefore, it does

not appear Direct Communications extended credit to the Committee

for a length of time beyond normal business practices.

See 11 C.F.R. SS 100.7(a)(4) and 114.10(a). Accordingly, this

Office recommends that the Commission find no reason to believe

that the Friends of Congressman Bill Lowery and Robert E. Miller,

Jr., as treasurer, and Direct Communications, Inc. and George

Gorton violated 2 U.S.C. S 441b(a).

III. RECOMMENDATIONS

1. Find reason to believe that the Friends of Congressman Bill
Lowery and Robert E. Miller, Jr., as treasurer, violated
2 U.S.C. § 434(b)(8), and take no further action.

2. Find no reason to believe that the Friends of Congressman
Bill Lowery and Robert E. Miller, Jr., as treasurer,
violated 2 U.S.C. §5 441a(f) and 441b(a).

3. Find no reason to believe that 826-836 Fifth Avenue, Ltd.
violated 2 U.S.C. § 441a(a).

4. Find no reason to believe that Karl Higgins violated
2 U.S.C. S 441a(f).
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5. Find no reason to believe that Direct Communications, Inc.
and George Gorton violated 2 U.S.C. 5 441b(a).

6. Approve the attached letters.

7. Close the file.

Lawrence M. Noble
General Counsel

Date ? v f
BY: 0Asoc e L oisrGl Ao

Associate Gjfneral Counsel

Attachments
1. Response of the Committee, Karl Higgins, 826-836 Fifth

Avenue, Ltd., and Direct Communications, Inc. and George
Gorton

2. Proposed letters (2)



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Friends of Congressman Bill Lowery and Robert
E. Miller, Jr., as treasurer

)
)
)
) MUR 2706
)

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal

Election Commission, do hereby certify that on February 10,

1989, the Commission decided by a vote of 5-0 to take

the following actions in MUR 2706:

1. Find reason to believe that the Friends of
Congressman Bill Lowery and Robert E. Miller,
Jr., as treasurer, violated 2 U.S.C.
§ 434(b)(8), and take no further action.

2. Find no reason to believe that the Friends of
Congressman Bill Lowery and Robert E. Miller,
Jr., as treasurer, violated 2 U.S.C. §§ 441a(f)
and 441b(a).

3. Find no reason to believe that 826-836 Fifth
Avenue, Ltd. violated 2 U.S.C. § 441a(a).

4. Find no reason to believe that Karl Higgins
violated 2 U.S.C. § 441a(f).

5. Find no reason to believe that Direct
Communications, Inc. and George Gorton
violated 2 U.S.C. § 441b(a).

(Continued)



Federal Election Commission
Certification for MUR 2706
February 10, 1989

Page 2

6. Approve the letters, as recommended in the
First General Counsel's report signed
February 7, 1989.

7. Close the file.

Commissioners Aikens, Elliott, Josefiak, McGarry, and

Thomas voted affirmatively for the decision;

Commissioner McDonald did not cast a vote.

Attest:

//

Date Marjorie W. Emmons
Secretary of the Commission

Received in the Office of Commission Secretary:Tues.,
Circulated on 48 hour tally basis: Wed.,
Deadline for vote: Fri.,

2-7-89,
2-8-89,

2-10-89,

1: 37
4:00
4:00



FEDERAL ELECTION COMMISSION
WASHIN(CIONAM AM%]

E:bruary 16, 1989

Jn IlaLan, Eq(cp 1rr,
Wiley, Rein & I'ielding
1776 K Street, N.W.
Washington, D.C. 20005

RE: MUR 2706
Friends of Congressman Bill
Lowery and Robert E. Miller,
Jr., as treasurer, 826-836
Fifth Avenue, Ltd., Karl
Higgins, and Direct
Communications, Inc. and George
Gorton

Dear Mr. Baran:

On February 10 , 1989, the Federal Election Commission
found reason to believe that your clients, the Friends of
Congressman Bill Lowery and Robert E. Miller, Jr., as treasurer
(the "Committee"), violated 2 U.S.C. 5 434(b)(8), a provision of
the Federal Election Campaign Act of 1971, as amended ("the
Act"). However, after considering the circumstances of this
matter, the Commission also determined to take no further action
and closed its file. The General Counsel's Report, which formed
a basis for the Commission's finding, is attached for your
information.

The Commission reminds you that the failure of the Committee
to list an outstanding obligation of over $500 on Schedule D of
its April 1988 Quarterly Report appears to be a violation of
2 U.S.C. S 434(b)(8). Your clients should take immediate steps
to insure that this activity does not occur in the future.



Jan Baran, Esquire
Page 2

On February 10 , 1989, the Commission further found, on thebasis of the information in the complaint; and informationprovide by your clients, that there is no rpason to believe thattlc FIrieiids u CongLessman Bill L.OweLy atnd iiobert L. Miiller, Jr.,as treasurer, violated 2 U.S.C. SS 441a(f) and 441b(a), that826-836 Fifth Avenue, Ltd. violated 2 u.s.C..5 441a(a), tha t KarlHiggins violated 2 U.S.C. § 441a(f), a!rd t-hat Iire.tCno.iimunicat .i.f ;, In(-. arid GcoLqe Gortoji v ,%i laterl 2 U 2.C.
§ ;4lb(a).

The file will he made part of the public recoid within 30cu1 .-;. Should you wish to siihmit -lnv materials !0 01' ::c v,; thelwl''.ic ,or-o:d, 1. ,1c ':m withll tf.-n diy.; ot your L ceipt ofthis ]etter;. PIetlse s.nd such materials to the General Counsel's
Office.

If you have any questions, please contact Kenneth E.Kellner, the attorney assigned to this matter, at (202) 376-8200.
LW 

Sincerely,

7

Danny McDonald
Chai rman

Enclosure
Vr General Counsel's Report



FEDERAL ELECTION COMMISSION
WASHINGION, D)C 20461

Feuary 16, 1989

CF'i1T1V il); MA'IL
R ETRN REC EIPT REQUESTED

Daniel F. KLjpk(:
;37 Suqa rnin D-ive

La Jcllla, CA 92034

RE. MUR 2706

Friends of Congressman Bill
Lowery and Robert E. Miller,
Jr., as treasurer, Karl
Higgins, 826-836 Fifth Avenue,
Ltd., and Direct
Communications, Inc. and George
Gorton

Dear Mr. Kripke:

This is in reference to the complaint you filed with the

Federal Election Commission on September 28, 1988, concerning the

Friends of Congressman Bill Lowery and Robert E. 
Miller, Jr., as

treasurer (the "Committee"), Karl Higgins, 826-836 Fifth Avenue,

and Direct Communications, Inc. and George Gorton.

Based on that complaint, onvFebruary 10, 1989, the

Commission found that there was reason to believe 
the Committee

violated 2 U.S.C. 5 434(b)(8), a provision of the Federal

Election Campaign Act of 1971, as amended. 
However, after

considering the circumstances of this matter, 
the Commission

determined to take no further action against 
the Committee.

On February 10, 1989, the Commission further found that on

the basis of the information provided in your 
complaint and

information provided by the respondents, there 
is no reason to

believe that the Friends of Congressman Bill 
Lowery and Robert E.

Miller, as treasurer, violated 2 U.S.C. SS 441a(f) and 441b(a),

that 826-836 Fifth Avenue, Ltd. violated 2 U.S.C. 
S 441a(a), that

Karl Higgins violated 2 U.S.C. 5 441a(f), and that Direct

C6mmunications, Inc. and George Gorton violated 2 U.S.C.

5 441b(a).



Daniel F. Kripke
Page 2

Accordingly, on February 10, 1989, the Commission closed the
file in this matter. This matter will become part of the public
record within 30 days. The Federal Election Campaign Act of

1971, as amended, allows a complainiant to seek judicial review of

the Commission's dismissal of this action. See 2 U.S.C.
S 437g(a)(8).

If you have any qnestion.-,, [leasf contact Fennetlt E.

Kellner, the attorney assigned to this maLter, at (202) 376812.00.

Sinjcerely,

iawrence M. Noble
General Counsel

BY: Lois G. L e
1'r Associate General Counsel

Enclosure
General Counsel's Report
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Lawrence M. Noble, Esquire
General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Attn: Kenneth E. Kellner' Re: MUR 2706

Dear Mr. Noble:

I am in receipt of Chairman Danny L. McDonald's letter..'T of February 16, 1989 notifying me that the Federal Election
Commission ("Comiission") has found reason to believe that
the Friends of Congressman Bill Lowery arl Robert E. MilIler
Jr., as treasurer ("Respondents") violateA 2 U.S.C.
§ 434(b) (8), but that the Commission also determined to t -.
no further action and close its file. On behalf of
Respondents, I ;ould like this letter to serve as a
supplement to the public record with regard to this matter.

The GenerL[ Counsel's Report which formed the basis
(N. the Commission's finding in this matter cites no prior

Commission authority for the position that the Friends of
C' Congressman Bill Lowery ("the Committee") wouli have had

report as an outstanding obligation, a debt for which it : n.:
no invoice during the applicable reporting period. The
Commission's analysis of this provision is dubious at best.

The Commission would require the Committee to report i
debt on its April Quarterly Report (covering January I to
March 31) even though the Committee had no bill until
April 12 and paid the amount owing on April 22. The
Committee could not have been more conscientious in its
reporting of this expenditure, and fails to understand how -
could have reported a debt on its April Quarterly Report ",e o

it did not know the amount of the debt. In addition, the
Commission's position fails to recognize that vendors do no:
consider a debt owing until the time of their invoice. Thjs.
the Commission would require the Committee to list a debt
which not even the vendor considered owing, nor, most likel..
would such a debt be considered owing under state law.



Lawrence V. Noble, Esq.
March 3, 1989
Page 2

Thus, the Committee reasserts its position that no
violation of the Federal Election Campaign Act of 1971, as
amended, occurred in this matter.

s incerely,

Jan W. Baran
Counsel to the Friends of

o0 Congressman Bill Lowery, and
Robert E. Miller, as treasurer

i-r cc: Congressman William Lowery
Robert E. ':I[Ier

,q3 Danny L. *Mc~cnald, Chairman
Lee Ann E-II ott, 'lice Chairman

%Joan D. ALkens, Commissioner
("7_1 Thomas J. Jcsefiak, Commissioner

John Warren McGarry, Commissioner
Scott E. T'.zmas, Commissioner

JWB/CAL:co
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