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This Complaint, by the National Republican Congressional
Committee, 320 First Street, S.E., Washington, D.C. 20003, against
Rosemary Pooler and the Friends of Rosemary Pooler (FEC ID # 119318)
and Friends of Rosemary Pooler '88 (FEC ID # 123838), P.O. Box 1062,
Syracuse, New York 13201, is filed with Exhibits with the Federal
Election Commission ("FEC") pursuant to 2 U.S.C section 437g(a) of

the Federal Election Campaign Act of 1971, as amended ("the Act").

Rosemary Pooler ("Pooler®), a candidate for the U.S. House
of Representatives from New York's Twenty-seventh Congressional
District, and Friends of Rosemary Pooler (FEC ID # 119318), Pooler's
1986 principal campaign committee ("the 86 Committee®™) and Friends
of Rosemary Pooler '88 (FEC ID # 123838), Pooler's 1988 principal
campaign committee (®"the 88 Committee®), have accepted inkind
corporate contributions violative of the Act. 2 U.S.C. section
441b(a). Pooler has also violated the Act by conver%ting campaign

funds to personal use. 2 U.S.C. section 439a.

PAID FOR BY THE NATIONAL REPUBLICAN CONGRESSIONAL COMMITTEE NOT PRINTED AT GOVERNMENT EXPENSE




According to press accounts (Exhibit A), Pooler secured
office space at 224 Harrison Street, Suite 202, Syracuse, New York
for use by the 86 Committee and the 88 Committee, as well as
personal use., However, as noted by the press accounts and confirmed
by a review of the Reports filed by the 86 Committee and the 88
Committee on record with the FEC, no security deposit was paid for
the use of the office and no rent was paid until June 11, 1987, some
seven months after the Committees took possession of the office. A
review of the Mid-Year Report by the 86 Committee shows that the

June 11th check was in the amount of $497.89. Further review of the

Reports filed by the 86 Committee reveals a $21.75 rent check on

August 19, 1987 and a check for $253.07 on November 4, 1987. These

checks actually only covered the cost of the utilities.

Review of the Year-End Report filed by the 88 Committee
reveals that a check for $300 was written on December 28, 1987 to
cover rent for November and December 1987. The 88 Committee then,
according to the First Quarter Report, wrote a $750 check on March

15, 1988 to cover the rent for the first three months of 1988.

All of the rent checks were written to Eagan Real Estate, a
New York corporation which acted as the real estate agent for the

owner of the building, Lumbermen's Mutual Casualty Co., an Illinois
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corporation licensed to do business in New York.

In total, the 86 Committee and the 88 Committee paid
$1,822.71 for rent and utilities for sixteen and one-half months for
the 42-by-12 foot office, or about $.23 per square foot. According
to the press accounts, other tenants in the office building are

charged between $10 and $12 per square foot for space. For example,

the Upstate Chapter of the Multiple Sclerosis Society, which has an
office on the same floor, has a yearly lease to pay $9,000 for 900

square feet, according to press accounts.

The rent paid by the 86 Committee and the 88 Committee was
substantially less than the usual and normal charge for other
tenants. Thus, the difference between the usual and normal charge
(i.e., the fair market rent of $10 to $12 per square foot) and what
was actually charged Pooler and the Committees (i.e., $.23 per
square foot) represents inkind contributions under the Act. Since
the inkind contributions come from a prohibited source (i.e., either

Eagan Real Estate, a New York corporation or Lumbermen's Mutual

Casualty Co., an Illinois corporation), acceptance of the

contributions are, on their face, violations of the law.

Additionally, according to press accounts, Pooler has
readily admitted that she also used the office space for personal

business. Since campaign funds were used to pay the rent, as meager
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as the payments were, the office space became campaign space. Use

by Pooler of campaign space for personal business represents a

conversion of campaign funds to personal use in violation of the Act.

II. DISCUSSION

A. ACCEPTANCE OF AN ILLEGAL INKIND CORPORATE CONTRIBUTION.

Corporate contributions are specifically prohibited by the

Act.
It is unlawful for any national bank, or any corporation
organized by authority of any law of Congress, to make a
contribution or expenditure in connection with any election
to any political office . . . . (2 U.S.C. seciton
441b(a)).

The prohibition applies whether the contribution is in the form of

money, goods, or services. The prohibition applies whether the

contribution is a direct contributuion or an inkind contribution.

Additionally, where "goods or services [are provided to a
candidate] without charge or at a charge which is less than the
usual and normal charge for such goods or services,"™ an inkind
contribution develops. 11 C.F.R. section 100.7(a)(iii)A. That is,
a discount below the "usual and normal charge®™ which is not
routinely offered in the vendor's ordinary course of business to

nonpolitical clients represents an inkind contribution. See, FEC

Advisory Opinion 1978-45 1 Fed. Election Camp. Fin. Guide (CCH),




Para. 5337 (1978), see also, 1 Fed. Election Camp. Fin. Guide (CCH),

Para. 6002 (1976).

Thus, by discounting the rent on the office space at 224
Harrison Street, Suit® 202, below the “usual and normal charge" (a
discount which is apparently not offered to nonpolitical clients),
Eagan Real Estate and Lumbermen's Mutual Casualty Co. have made
illegal inkind corporate contributions. By accepting the illegal
inkind corporate contribu%ions, Pooler and the Committees have

violated the Act.

B. ILLEGAL CONVERSION OF CAMPAIGN FUNDS TO PERSONAL USE.

The Act generally provides that campaign funds may be used
to defray the expenses of holding a Federal office. Specifically, 2
U.S.C. section 439a states that:
Amounts received by a candidate as contributions %that are
in excess of any amount necessary to defray his
expenditures, . . . , may be used for any other lawful
purpose, . . . ; except that, . . . , no such amounts may
be converted by any person to any personal use, . . . .
According to press accounts, Pooler has stated publically
that she used the office space, rented using campaign funds, for
personal business. The personal business took the form of using the
campaign space as a base of operation to help her find a job. This

use, or misuse, of the campaign space represents a conversion of

campaign funds Lo personal use by Pooler in violation of the Act.
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ITII. CONCLUSIONS

By accepting the illegal inkind corporate contributions,
Pooler and the Committees have violated the Act. Also by misusing
campaign space for personal purposes, Pooler has converted campaign

funds in violation of the Act.

IV. PRAYER FOR RELIEF

Complainant respectfully requests that the FEC investigate
these violations and enforce the Federal Election Campaign Act and

the Commission's regulations.

Complainant further requests that the FEC seek the maximum
fines for the violation set forth above, and take all steps

necessary to prevent Pooler from continuing her illegal activity.
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V. VERIFICATION.

The undersigned swears that the allegations and facts set
forth in this complaint are true to the best of his knowledge,
information and belief.

eph R. Gaylord 7
Executive Director
National Republican
Congressional Committee
320 First Street, S.E.
Washington, D.C. 20003

Jb

Subscribed and sworn before me this ‘g day of August, 1988.

Notary blic

My Commission Expires: ~ i ; 14, 196§
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Pooler’s
Low-Rent
Bargain

Candidate Defends
Office Space Cost

By WILLIAM LsRUE

Rosemary Pooler launched her
second bid for Congress last ycar
in downtown office space for
which she signed no lease, made
no rent pay-
ments in the
first seven
g} months and
8 eventually paid
far less than the
rate charged to
other tenants on
the same floor.

Pooler, a
Democrat, won
the favorable
‘W Complied’ rental terms
from a real estate manager who is
bofW a close friend and former
treasurer of the Onondaga County
Dembvcratic Party.

The normal rent for the office
at 224 Harrison §t. would be
$6.480 a year, based on the build-
ing's standard rate of $12 per
square foot.

For the first 12 months, records
show, Pooler paid $772.71.

In total, her 1986 and 1988 con-
gressional campaign organizations
paid $1,822.71 for 16 months’
rent — Including & check for §750
a {ew days before she moved in
April to new headquarters on East
Genesee Street, according to
reports she filed with the Federal
Election Commission.

Federa! Jaw requires candidates
for Congress to report contribu-
tions to their campaigus that have
a value of $200 or gregter.

But Pooler said she doesn’t con-
sider her discounted rent to be a
campalgn donation, and she did
not report it as such.

“My belief always is that we
complied with the law. I believe in

sthat and that we would always
want to,” said Pooler, 80, an attor-
ney and a former state public ser-
vice commissjoner.

@ SvRiCUSE POgT - STAED

August 19, 1988

. The office in the dyracuse
Building was used to store 1986
records, update mailing lists,
make and receive telephone calls,
write thank-you hotes 0 sup-

rters and raise campaign funds
or 1986 and later for 1088, she
sald. Pooler said she also used the
office for personal business.

Pooler said she paid no rent ini-
tially because the office was
intended to be a temporary
arrangement for an inactive cam-
paign. She said she began to pay
when she saw it was a long-term
deal.

«we didn't know how long we
were going to stay. So it reall
was just temporary,” Pooler sald.
“_ .. (1)t was sort of a place to
land. 1 didn't see it as a workin
office by any means. I saw it muc
more as a place to store uunp
There was in fact no campaign.’

The 1966 campaign organization
was active after the election.

Because it had debts and Pooler
was raising money to pay them
off, she was required to file

reports every six months with the |

Federal Election Commission.
Even now, shc said, she owes
about $10,000 from the 1986 cam-
paign.

Cempalign disclosure reports
show that Pooler's campaign paid
no security deposit for use of the
office in the Syracuse Building and
did not write its first rental check
until June 11, 1987, seven months
after she moved in. The check was
for $497.88, records show.

-1t is unclear from Pooler'’s FEC
statements, and from interviews
with the candidate and her staff,
exactly which months her ear.)
rent checks covered. Howeve.,
later records indicate Pooler paid
only aiter using the space.

Records show that Pooler's 1986
campaign organization also wrote
a $21.75 rent check to Eagan Aug
19, 1887 and one for $253.07 Nov.
4 1987 The three rent checks {o§§
the farst 12 months total $772.71.

In concrast. the Upstate Chapter
of the Multiple Sclerosis Society.
which his an office on the same
fioor, has & yearly lease to pa
$8,000 for 900 square feet, accord-
ing to Executive Director Brian
Cahill. ‘ )

“We'r~ lower (on rent) than a lot
of them,” Cahill sajd. “We pay $1Q.
a square {oot. ] know we go' a deal
because we're an association.” v
. There is now no tenant in Buitp
202, other tenants said this week. <

Pooler said her 1988 cam
became official Oct. 27, 108
when she filed a statement
organization with the FEC, &
requireinent after raising §$5,000-
in contributions for the currenf

. e

race. : :

In Interviews this week, Peoler
press aide George Allen stated.
that her 1988 campaign activitief
reslly d.dn't begin untll Oct. 87,

“So that i3 the point when she
started paying rent (from the 1088
campaign) on the office. Every-
thing beforehand is irrelevant
because she was a private citi-
zen,” Allen said.

However, camg;‘un disclosure
forms show that Frieads of Rose-
mary Pooler ‘88 — not the 1986
group — paid the office’s electric
bil) of $178.72 for an t-month
period beginning July 1087, The
1088 carnpaign also paid a $613.68
telephone bill in September 1087;
records show. .

Pooler said some offlcd
expenses were split between the
two campaigns becauss both were
running at the same time. She said
she cannot give a date when she
began running up expenses only
for the 1988 campaign. -

“The:ie's not a moment where
you say, ‘OK, ... all the (3086)
paper's off my desk. From now
we're oaly looking to the future.'
And even now we still have Joose
ends from '86,” she said.

Dec. 28, 1987, Pooler's 1688
campaign wrote a check for $300
to cover rent for November and
December 1687.

Alien said rental charges then
increased to $250 & month in Jan-
uary after Pooler requested a
more fiexlble stipulation to give
her @ month — instead of & week
~ to find another place if a per-
manent tenant was found.

Records show the next rent pay-
ment, $750, was made March 15,
the da:e Pooler announced her
candidacy at the Hotels at Syra:
cuse Square.

Her campaign moved into the
second-{loor office in the Syracuse
Huilding Nov. 15, 1986, less than
two weeks after she lost the 27th
District election to Rep. George
Wortley, R-Fayetteville. Pooler
raid she installed a phone with the
same number as her 1086 cam.
paign, stored 1936 campaign
records In the office and worked
‘here on campaign matters on and
off unti} this Mareh



Although Pooler ssid there was

never 8 written lease, the cam-
algn obtained a two-paragraph

rolut from McAulifie dated
March 15 In which terms of a
$250-a-month rental arra
were outlined '‘commencing
March 1, 1988."

Around the end of March, the
Pooler campaign left the Syracuse
Building.

She is now paying $800 a month
in rent for a guite of offices at 580
k. Gencsee St.. according to her
latest campaign disclosure
She also paid a 81,600 security
deposit April 4 and 18 now paying
rent at the start of each month,

Because she had an oral
nent to vacate the 45-by-12-foot
o:fice on @ week's notice Il a per-
manent tenant was found, Pooler
(sald, the low rent was-a fair
amount to .
~ However?..’l'ohn McAuliffe, who
rianages the b:ilgin lcb:,t Ea'g;:
M eal Estate, said Pooler got &
cial deal for political :M, personal
"~ 'y sasons. She was initially glnrged
only for electricity, he said. then
~later paid au “escalation’ charge
to help offset bullding malinte-
* nance costs.
“She is a friend of mine,” said
yMcAulitfe, county Democratic
“"treasurer in the 1970s. “The space
was available and I said, ‘If you
just pay the electric charge, you
, can have it as long as you get out
on a week's notice.’ . ..
__ .“‘You_know._we_eften rent
~ spaces out for political purposes.
. You rent them out either as a con-
tribution or as a minimum rent. 1
don’t know anybody in politics who

ys normal rent.” ,

Pooler said McAuliffe is mis-
taken if he considers the office
space to be a campaign contribu-
tion. )

If the rental arrangement was a
donation, It raises legal questions
for Eagan Real Estate and the
owner of the bullding, Lum.
bermen's Mutual Casualty Co.,
which has an office in Syracuse.
Federal election law prohibits a
business from donating anything
of value to a federal campaign.

Lumbermen’s spokesman Ken-
neth Gruszecki said Thursday that
Eagan handles management of the
Syracuse Building and that he
knew pothing about Pooler’s
rental arrangement, -
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e often
rent spaces out for
political purposes.
You rent them out
either as a contribu-
tion or as & minimum
rent. | don’t know
anybody in politics
who pays normal

" _ e
rent.” " __jonn McAulitte
property manager
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Fred Eiland, a spokesman for
the Federal Election Commission,
said he could not comment on
Pooler's finances or judge whether
the rental arrangement amounted
to a campaign contribution.

But he said candidates for
federal office who raise §8,000 or
more are required to report all
donations and expenses in connec-
tion with their campaigns — even
those made before a candidacy is
declared. He also said services or
rroperty given to a campaign for

ess than the market rate must be
reported in most cases as “in-kind
contributions.”

“When you talk about the use of
property or that sort of thing, the
value would have to be the going
rate. The value is considered that
paﬁg by others in the area,” Eiland
said.

A candidate who obtains some-
thing of value significantly below
market value doesn't report it
88 a contribution may be asked by.
the FEC to prove it was just a

ood deal and not a donation,

nd said.

“There's always the possibility
tordargumems being made,"” he
said.
~ A.willful violation of federal
election law could result in civil
penalties of $10,000 or a fine equal
to twice the illegal donation.

Pooler's 1986 committee,
Friends of Rosemary Pooler ‘86,
was {ined $500 last year by the
FEC for violating federal election
law by sending solicitations for a
fund-raiser without a disclaimer
stating who paid for the letter.

Pooler's opponents in this year's
bid for Congress are Democrat
Stephen Bowman, who is paying
$400 a month in campaign o!ﬁce
rent, and Republican James
Walsh, who is paying $1,800 a
month.

McAuliffe and Pooler in
separate interviews said they
couldn’t recall who initiated the
deal in November 1986 in which
Pooler obtained space in Suite 202
of the Syracuse Building. 4

“]1 don't know,” she said. 'l
remember | went and looked. 1
thought it would be certainly suffi-
cient for our use.”

After losing to Wortley in 1886,
Pooler said, she was faced with
severa! problems: She had only &
week or so to get out of her old
headquarters on East Fayette
Street, she had boxes of records to
store, and she faced an unexpected
campaign debdt of $38,100.
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The Editorial Page

IN OUR OPINION

T

Pooler’s Bargain

Democratic congressional
candidate Rosemary Pooler has
been getting gobs of money
from special-interest groups.
One would think she’d have
enough to pay her rent for office
space. Well, that's not exactly

The most recent fund report
shows she got $42,470 from $08
contributors living outside the
congressional district, she also
got $67,486 from Political
Action Committees with
addresses that would not be

accurate; she paid seeesesssmme fomiliar to district

the rent, but let’s say residents. One of

it was a bargain. Pooler's PAC contri-
Slmnoa)'.

She had an office
in downtown Syra-
cuse that normally

rents for $6.480 a fal SUMS of
year; Pooler spent money are

$772.71 on it in 12

months. Records coming into

butions, $500, came
from TV producer
Norman Lear's Peo-

le for the American

ay. which no doubt
has an {intense
interest in the local

show that she didn't her war chest issues confronting

pay anything for the

residents of Onon-

first seven months  from outside daga and Madison

counties.

and then came up .
with a check for the district. Which raises

$497.89; she never
did pay a security deposit. She
denies the bargain amounts to a
political contribution, although
federal election law Indicates
otherwise. Besides, she say: the
space was used mostlf for stor-
age and pot as a fully active
campaign facility. No one else
in the building is known to get a
substantially cut-rent rate based
oD usage.

. The fact that the guy who

rented ber the space is & {o-mer
Democratic county treasurer
may have had something 10 do
with her good fortune. He says
he let her have the space for
political purposes; she says he's
mistaken because that might be
a violation of the law anc she

" certainly wouldn't be a party to

such shenanigans.

Pooler says she's still in debt
to the tune of some $10,000 from
her unsuccessful 1986 campaign.
But the money seems to be flow-
ing in to cover her current race
expenses. Strangely, fat sumas of
money are coming into her war
chest from outside the district.

another question on
the current drift of campaign
financing. Outside money is
becoming increasingly intrugive
in Jocal races, particularly spe-
clal-interest money coming from
PACs. PACs io the past couple
of years have doled out almost
$185 million across the country
with virtually no restrictions or
limitations. They are fast
becoming the legitimate bag
men for corporations and other
entities that are forbidden by
law to make direct handouts io
federal campaigns.

It's a growing scandal of
national proportions but unlikely
to be adéressed by the politi-
cians who are cashing in on the
status quo. We happlly report
that Rosemary Pooler is now
paying $800 a month in rent in
different digs, an obligation ghe
can meet no doubt thanks to the
outside gpecial interests who, of
course, want nothing in return
for tRElr largess if by some
miracle she gets to work down
along the Potomac.
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Pooler de

A l'eetheaﬂ rental arnnge-

Part of 3 negatiated deal 1o heip| man,
g' :):b-manle&plup

n eontrihntlon, Rosemary
c-id.
Bwt snch an arrangement could
be under federal eleo-
tion Jaws if it is considered a con-

m.lmhthdbyacaponum. give

according (0 a spokesman for the
h&cthn Commission.
Pooler paid only $1.8227] in rent
and utilities for 16 months whiie
she used a 42-by-12-(oot room

fneide of a doetor’s office suite last
yeer. That comes to sbowt 23 cents

per sqpare foot.
Olber tenants in the bullding
have said they are charged $10 10
$12 per sqrmare foot for space in the

Mn!elecuonlamprohlbn
corporations from making contri-
butions — cash or in
candidale in a federal election.

Pooler, 50 of 1605 Euclid Ave., is

fends sweetheart rental deal

running as a Democratic canduhle
for Congress from the ﬂth Dis-
trict,

Her opponent in the Sepl. 16
Democratic , Stephent Bow-

MaR, pays * monlh rent for an
office in the Wilson Bulldlu on
Salina Street.

“As far as we know, it tooks like
a corporate contributlon, add IU's
undisciosed and It's In excess of
$1,000,” Bowman said. “She should
the money back.”

James Walsh, the uhllcnn
candidate for the 27th istrict,
Fly! $1,600 a month to rent the

irst-floor of a buil aaI?/Vw.
Water Street. That building is
owned by Chartes Domim

Pooler said she rented the
office two weeka after she lost
1986 campaign against Rep.
George Wortley, R-Fayetteville.
She said she needed e 10
use as an office while she looked
for a job. And she said she needed
someplace to store her campaign
recorde. -

But she said when she rented the
room she wanted to use it as a

place 10 help her find a job
“I looked lor votk |oba and
good wages,”’ Pooler said. *‘1

worked for the Assembly, and 1

with (Syracuse Univer-
sity) law school, und that's where |
was when 1 was making those
alh'.

Pooler was in the office until
March of 1388. She announced her
candidacy in the current election
in Oct. 1987 and at that time began

ying $150 rent per month, said

Allen, her esman.

If she had paid $10 per square

foot for a lease such as other len-
ants were paying, her rent would
have been a month,
- John MecAuliffe, who manages
the building for Eagan Real Estate,
could not be reached for comment.
McAuliffe is the former Demo-
cratic county chairman. Attempts
to reach other Eagan representa-
tives were ul.

Pooler said she deserved the low
rent because McAuliffe wanted her
to be able to move out at any time
with only a week’s notice.

“1 don’t think there were sny

olher tenants who were them ona
week-to-week tenancy,” Pooler
said. “Fair market value is negolia-
ble. it was very small. We never
thought of it as a perreanent place.
I paid less and took the rigk
Iimal!y that someone would come
in and take the space out from
under me.”

Fred Filad, o o..nn(:af-'niﬁ inthe
pres office of the Federal Election
Comminsion, said if a candidate
receives any donation, such as
office space, typewriters or busi-
ness machines, for a price less than
its market value, the difference in

rice is considered a contribution

kind.

But Eiland said he could not
comment on specific allegations of
tllegal contributions or say
whether any official complaints
had been made regarding Pooler’s
rent.

Pooler moved out of the office in
March and into a larger suile of
olfices at 550 West Genesee St She
pays $800 a month rent therc.




/3

FEDERAL ELECTION COMMISSION

WASHINGTON, D.C. 20463
August 31, 1988

Josepir R. BGavlord
Executive Director
Na" 1 Republican Conaressional

t Street, SE
on, DC 20003

i
m
g
0
Rt
t
o

“hig letter ackncwledges ~ece:nt o+ wour complalint, receivedg
o Sdgust 24, 1732, allogins acss1iol2 wi:lat:gns o~ tne Federa
Election Campaicn Act oFf 1971, as arercec {(+*the "Sct*il, by Fr:encs
Of =ceemarv Fcoler ang James ™. Hanley, as treasurer, Friends O
Rc=zemary “coler ‘885 ang James M. Hanley, ac treasurer, Rosemary
Sfoolier, Zazsn ~e2al Estate, ard the Lumbermean’'s Muitual Casualty
ZomoaEry, Trh2 ~gcocngerts will e nctifiec cof thise compiaint
wlsT fivE davs.

- il -z mohtilfiec &= =ogon AT The Fecerel Ziectiom Zomaoss
=.Zn  Taerss fi1pal aztizn on your comslxint. =hould you recelvs
a~wv zdZiftioral i1nformation i this matiter, please torward 1t tC
tme I-f.ze oFf tre DBGenerzxl Couns=2l., Such informaticn must Se
zwmOrs T in the zame manner as the original complain<. we have
numbered this matter MUR 2577. Fleace refer to this number 1in
all iw*ure corresocnNcence. Fer youwr informaticn, we have =t-
tache a orief descrizticn of the Commissicn '€ procedura2s for
rarclzﬂg comp.aints. I+ vou have any 3nestions, o2lease contact
Retna Dixcn, Dozket Chiesf, at (Z0IY I75-7110,

[$]

ircerely,

Lawrence M. Neble
Gereral Councel

EJ\

Bv: Lois G} Lerner
feecciate General Courcsel

Enclosure
Pvocedures
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463 August 31, 1988

James M. Hanley, Treasurer
friends Of Rosemary Focler
3 Box 1062

Swvracuse, NY 13201

Jear ™Mr. Haniey:

T-e Feceral Elec+ion Commissicrh receilvel a comelaint  which
A.legas tha* Friznas 3+ ~osemary Fooler ard vou, as treasurer,
ray nave viclated the Federal Electiorn Campaisr Aot of 1971, &as
amended tnhe "Act"i. A ccoev of the comelaint is enclosed. We
have numbered this matier MUR I577. Sleacse rever ftoc this number
17 all Futurs corressconZence.

- = ST, LCL T&LE %
iR ~C azZ%tilzn shcull e
ema = 1im o this qatter. L
E zls walcH v OU e e ~elavant to the
mi1s€ malveis of thie matier, sihere arcreosriate, s=tate-
ts Je submitiec uncer sath. Your respeonse, which
uld ressec *c the General Ccunsel 's Office, must be sub-
ed 1T devs of receict ¢ thls letzer. If no resoonse
e g within & davs, tne Commission may take further ac-
no9 a on the available infarmation.

This matter will remain confidential i1n accordance with Sec-
“r1on 4T7g{a) (4 (B: and Section 43I73(a) (12) (A) of Title 2 wunliess
yau notidy the Commissicn in writing that you wish the matter to
Se made public. I+ vou intend toc b= represented by counsel in

this matter, please advise the Commissiorn by completing the
enclcses form stating the name, address, and telephone number of
such counsel, and authorizing such counsel fo receive any
netificatione and other communications “rom the Commission.
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your infarmation,

If you have

B Al

any questions, please contact Keith Morgan,

member assigned to this matter, at (202) 3I76-8200.

we have attached a brief description of

Commission ‘s procedures for handling complaints.
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Sincerely,

Lawrerce M. Noble
General Counsel

7 AR

Locis G} Lerner
Associate General Counsel
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FEDERAL ELECTION COMMISSION
WASHINCTON, D.C. 20463

August 31, 1988

James M. Hanley, Treasurer
Friends Of Rosemary Poole» ‘&8
0 Box 1062

Sv+-acuse, NY 1ZZ01

I}l
T

The Federal SZlecticor Commiscsior recel1veC a Zompiaint  whic
aileges that Friends UFf Rosemary Focler 8% &nd  ycou, =
Treasurer, may have viplated the Federal Eisction CTamealagn &Act of
1971, as amended {(the "act":. A copy af the complaint is
erciocsec. We Have numbered thie matte~ MUR Z&77. Flease refer
o zhis numroer In all future cormssocordence.

Jrmoer The o7, yOU Tawe TTe TSI orTuslTy TI00 TeTomsSIozTE 0 Lo
wrlitinz that —o2 sz7icn snould o= taken z3&inst o yow anc Frisngs OF
Agesmany Fooles~ '28 i1n this matter. Slsgce ceubETit arny factual o=
_ecal materials whicn ycu zelieve ars r=zievant *toc  the
Commissicn ‘e aralysis of +this matier. Where 2-propriste, cstate-—
merts  should be csubpmitted urnder 2ain. Youv respcnse which
sheoulcd be addresced to the Gersral Councsel ‘s Gffice, must be sub-
mrtted withir 1S Zavs o+ rec2:12t of this let'ev. I+ ne response
1s receiveg withirn 18 days, cthe Commiseicn may teke further ac-
ticn bDased on the avxilable i1nformaticn

-

This matter will remsinr confidential 1in aczsrcance with Sec-
ticn 437g(a) (4) (B! and Section 3T73(ad 1) (AR 2F Titie 2 unless
you notity the Commission in writing that vou wish the matter to
oe made public. I{ you interd to be represented by counsel in
this matter, slsase advise the Commission =y completing the
enclosed form stating the name, address, anc t=2lephone numoer of
such counsel, anrd authorizinec suc- coumsel Lo receive any

rotifications and cther communi-atiorns from the Commission.




If you have any questions,

rplease contact Keith Morgan,
assigned to thic matter, at (202) IT76-B200.

we have attached a brief descrinption of
Commission’ s procedures for handling complaints.

your information,
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Sincerely,

Lawrence M. Noble
General Counsel

Lerner
te General Counsel
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FEDERAL ELECTION COMMISSION

WASHINGTON, D.C. 20463

August 31, 1988

Ms. Sosemary S. Pooler
&0 Box 102
Svracuse, NY 13201

FEZ MG AT & 7k

Rosemarv 3. Focler
Deas Ms. Pooler:

The Tesgeral Slecticn Commissicn received & compleint i AT
allez=s Tthat vou mav nave violazed tne Federsl Elscs:on Camnmaian
~CT 2= 1971, as amencec (the "act"}, A geey? ot whe complsint 1s
enciosed. We mave numbered this matter MUR ZsTT. Tigase re-<sr
to this rnumber 10 all future corresrordence.

dmder the Az, ~Ou Rave the opogrtunizy to demonstrate N
writirs that no acticn shoulc 2e  takenm against you in this
TARTrTes, ~lease suomit any factual! cr legal materisals which wvou
celi=zve arz relewsrt to the Zommissicn’s eralysis of this matier.

TLATE, statements  ehoulc 32 sohkmittesd under $a3To
r . wh1ch shoulz be zddrescses to the Ceonerel Counsel s
~ ic 52 nBe susTitted witnin 19 davs 2 ressizt cf Tl
ietter. I+ nc resecrcee 1s recesived withain € dave, the Ccocmmis-
s:10n Mmay tske further action sasez an the avxilacle infernation.

Thics matter will remain confidentia: in accordence with Sec-
tion 4Z7afa: (4y (BY and Section 437g{(a) (12 (A) of Title 2 vunless
oL Totify, the Zommission ir writing that you wish the mattesrs to
D2 mace sudlic. you intera to be representec bv counsedl in

-7

this matter, pPlease advice the Commission by completing the
enclcsed form stating the name, address, and telerphone numper of
suc" counsei, and author:zing such counsel *c receive any
notifications and other communiications from tne Tommission.




I¥ you have any questions, please contact Keith Morgan, the
staf+s member ascigned to this matter, at (202 376-8200. For
your infarmation, we have attached a brief description of the
Commission’'s procedures for handling complaints.

Sincerely,

Lawrence M. Noble
General Counsel

Accsociate General Counsel

~
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

-ern Murphy, “res:dge
Zagan FReal Estate
Sne Mony flacza

Suite 14600

100 Magisen Sireet

-¥-acuse, NY ERRER
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cf this letter. I+ no recponese is
the Commissiorn may talke further acti
1in+tormation.
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August 31, 1988
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Counsel’'s F 1 : must e submitted within 1T
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on based on the avatili-
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This matter will remain contidential in accordance with Sec-

ticn 4Z7g(a) 14) (B} and Section &43737a) (12) (A

j

cf Title 2

urniess

you notify the Commiscsion in writing that you wish the matter to

- -

be made public. I+ vou i1ntend to be represented by
thi matter, o2lease adviee the Commission

counsel
by completing the

in

Eﬁc;D:ed form =tatingy the name, address, and telephone number o

zuch  counsel, and authorizing such counsel to receive
ncti<ications and cther —ommunicatizns from the Commission.

any

MUR
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If you have any questions,

staf+ member

vour information,

please contact Keith Morgan,

assigned to this matter, at (202) I746-3200.

we have attached a brief description of

Commission’'s procedures for handling complaints.

—
=
—
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zlosures

i. Complairt
Z. Frocedures
Z. Designatio

Sincerely,

Lawrence M. Noble
General Counsel

) Lk

Lo:s 3. erner
Rssociate General Counsel

n of Counsel Statement

the
For
the
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463 August 31, 1988

Joserh Luecke, Fresident
Lumberman’'s Mutual Casualty
Company

Foate 282

Long Zrove, IL 450049

RE:s MUR 2577
_uamperman g Mutual
Casvalstv O

Zezr My, oLuecie:s

The Federal Election Comm:ss:on recegivec a Zomplalnt  wnhich
xlieges tha*t the Lumcerman’'s “utual Casualty Zompany may have
s1clated the Federal Election Camcaign Act of 1571, as amenaed
‘the "Aczt"), A corpy of the complaint is enclosed. wWe Fhave num—
sered this matter MUR 2677. Fleese refer tc this number 1n all

s.ature —orrespondence.

-ngd=r  the Act, You tave toe socoortuniiy to demonstrats o
WL IImg TMAT T o=2crtisr =hould Se taken s3&a1nsTt thie LumDerTman’s
“utual Casvalty ZTcmpanv -r th;s matter. Fleas=z submit any <ac-—
Tuel or legal naterisls whi vou believe are reslevant ttc  the
Zommission’'s analysis o¥ thxs matter. where aprpropriate, state-
aents should bs submitted unde» cath. Your response, which
shculd be addressed to the Gemeral Courcsel’'s D¥ffice, must be sub-
Tr¥tred ithin :(E days of receipt of this letter. I¥ no response
:s recei1ved w~1thin 1S gays, the Commission may take fturiher ac-
ticr sased on the available information.

This matter will remain conficdent:al in accordance with Sec-
43731(&) (4 (B) and Section 34373(a) (12)(A) of Title 2 unless
notify the Commission in writ:ing that you wish the matter 1o
made public. I+ you intend to be represented by counsel in
= matter, please advise the Commission by completing the
erclosed form stating the name, address, and telephcocne number of
such counsel, and authorizing such counsel to receive any
not:¥ications and other communicatiors from the Commission.

t
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sta+f+¢
your information,

If you have any questions, please contact Keith Morgan, the

member assigned to this matter, at (202) I76-8200. For
we have attached a brief description of the
Commissicn’'s procedures for handling complaints.

Enciosures

Complaint
=rocedures
Designation of Counseil

Sincerely,

Lawrence M. Noble
General Counsel

Ey: Lois 5.
fesociate General Counsel

Statement
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%M. E;EC“ON COMMIGSION

AlL ROOM

S8SEP 16 AMII: 1S

September 12, 1988

Federal Election Commission
Washington, D.C.

20463
Attn: Lois G. Lerner
Associate General Counsel
RE: MUR 2677
Dear Ms.

Lerner:

This will acknowledge receipt on September 6,
your letter of August 31,

1988, of
matter.

1988 regarding the captioned

Enclosed for filing is our Statement of Designation of
Counsel.

We expect to provide a response to the General
Counsel’'s office by September 21.

Very truly yours,

hn K. Conway
ounsel

JKC: js
Enclosure

cc: Daniel J.

-

linger

00:2 wd ol 43568

Long Grove, IL 60049 - 312 | 540-2000




o . @9
STATENENT OF DESIGNATION OF COUMSEL

MUR 2477
NAME OF COUNSEBLs: Daniel J. Swillinger
ADDRESS ; Barnett & Alagia

1000 Thomas Jefferson Street, N.W.

Washington, D.C. 20007
202/342-0342

The above-named individual is hereby designated as my

counsel and is authorized to receive any notifications and other

communications from the Commission and to act on my behalf before

(p)

the Commission.
A
o 9-12-88 _ S*réa“'a—

Date Signature John K. Coéﬁay
M

Counsel

-
O

RESPONDENT'S NAME: Lumbermens Mutual Casualty Company
v
9 ADDRESS : Legal Department, B-6

Long Grove, Illinois 60049

]

Attn: John K. Conway

HOME PHONE: N/A

BUSINESS PHONE: 312/540-3262




cer_RECEIVED 4 IVED
FEDERAL 01 2Tt papne FEDERAL ELECTI ‘
i -OHNISSION Vil it Al xmsnx’hé'@%?ws'gaim

88SEP26 AMII:36 BARNETT&ALAGIA 88SEP2| PM 2:22

1000 THOMAS JEFFERSON STREET, NW.

OFfCES N
WASHINGTON, DC. 20007 ATLANTA, GEORGIA
(202) 3420342 uwmmu.=:::g
MIAMI, FLORIDA
TELECOPIER (202) 7759089 ::wu&rmuuu
LBAR ALBANY, INDIANA
DANIEL J. SWILLINGER EAREA MLM BEACH, FLORIDA
PARTNER TELEX 44012 BANGKOK. THAILAND

September 21, 1988

Lawrence M. Noble, Esquire
General Counsel

Federal Election Commission
999 E Street, N.W.

Suite 657

Washington, D.C. 20463

O
8 Re: MUR 2677
™ Dear Mr. Noble:
N Enclosed is an original and three copies of the response
Ny of Lumbermens Mutual Casualty Company in the above-referenced
matter.
Please contact me if you require additional information.
O
< Sincerely,

BARNETT & ALAGIA

Lumbermens Mutual Casualty Company

DJS:mnd
Enclosures



BEFORE THE FEDERAL ELECTION COMMISSION

WASHINGTON, D.C. 20463

RE: MUR 2677

RESPONSE OF LUMBERMENS MUTUAL CASUALTY COMPANY

Now comes Lumbermens Mutual Casualty Company, through
undersigned counsel, and responds to the Federal Election Com-
mission’s letter of August 31, 1988, received by the Company on

September 6, 1988.

I. INTRODUCTION

The Lumbermens Mutual Casualty Company ("Lumbermens" or
"Company") received from the Office of General Counsel on Sep-
tember 6, 1988 a letter transmitting a complaint filed by the
National Republican Congressional Committee against Rosemary
Pooler, a candidate for Congress from the 27th District of New
York, her 1986 and 1988 principal campaign committees, Eagan Real

Estate, Inc., and Lumbermens.
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The complaint alleges that Ms. Pooler and her committees
received an illegal corporate contribution in the form of office
space at a below-market-rate rental charge. The office building
in question is owned by Lumbermens; Eagan Real Estate manages the
building for the Company, and arranged for the Pooler occupancy.

As will be discussed in detail below, Lumbermens believes
that the complaint is inaccurate in material respects, both as to
the rental arrangement, and as to Lumbermens’ responsibility for
it.

The Company believes that no contribution occurred, because
the rental arrangement was commercially reasonable, both as to
the charges and the tenancy. The Company also believes that,
while it is the owner of the building, Eagan made the agreement
with Ms. Pooler on its own, and Eagan is solely responsible for
the transaction, and, therefore, responsible for any corporate

contribution should the Commission conclude that such resulted.

ITI. DISCUSSION

A. The Rental Arrangem W in t ordina Course of
Business

The central allegation here is that Ms. Pooler and her
committees rented office space at a below market rate. Since the
building is owned and managed by incorporated entities, such

rate, if true, would constitute an illegal corporate contribu-

tion. 2 U.S.C. Sec. 441b(b) (2).




1. Factual Background

The Syracuse Building has approximately 96,000 usable square
feet of office space, plus an additional 8,000 square feet of
retail space. None of the space is occupied by Lumbermens, or
its subsidiaries. Approximately 25% of the office space is
currently vacant, which was also the situation at the time the
arrangement was made with the Pooler committees.

The complaint is based on articles in the gSyracuse Post-
Standard which calculated that the Pooler committees paid a total
of $1,882.71 in rent over a 15-month period for a 506 square foot
office. The newspaper somehow concluded that this resulted in a
23 cent/square foot charge.

Eagan Real Estate records show that the Pooler committees
paid a total of $2,038 in rent during the 15 months, which
actually represents a payment of $3.25/square foot. (See Exhibit
A, letter to Nicholas Thachuk, September 16, 1988, ¢ 2.)

The article further alleges that the per square foot charge
was substantially below the usual commercial rate for the build-
ing. This too is incorrect.

It is normal commercial practice for Eagan Real Estate to
lease vacant, unimproved space at rates similar to that charged
Pooler. Eagan Real Estate notes at least three such instances in
the past two years. (Exhibit B, Memorandum from Eagan Real
Estate, dated 9/12/88, ¢ 5.) These arrangements permit the
building management to cover the $1.90/square foot maintenance

and utility cost, which it has to pay whether the space is

occupied or not.




During 1987, the Pooler committees were on a week-to-week
tenancy and agreed to pay janitorial and electrical costs.

Beginning January 1, 1988, the rent increased to $250/month,
and the tenancy became month-to-month. As noted in the letter to
Mr. Thachuck (Exhibit A, 99 3 & 4), the premises were rented "as
is," and were not improved during the Pooler tenancy. This
represented a substantial saving to the management.

Finally, it should be noted that the space was carried as
available for rental throughout the Pooler tenancy. (Exhibit A,
f 5.) It had been vacant for approximately two years prior to
Pooler’s occupancy, and it has remained vacant since she moved

out at the end of March, 1988.

2. The Rental Meets Standard of "Ordinary Course of
Business"

The Commission early on determined that a corporate contri-
bution does not result if a corporation is acting in the ordinary
course of business, even if it appears that a candidate receives
certain value for goods or services. AO 1976-86 (CCH ¢
5224) In that Opinion, the Commission found no corporate con-
tribution existed, even though a billboard promoting the candi-
date was left up beyond the rental period, because the corporate
owner did not deviate from its usual business practice.

In a more recent opinion relating to office space, the
Commission concluded that as long as "the agreement with the
Committee was in accord with the lessor’s usual and normal charge
and practice with respect to commercial leases," no corporate

contribution results. AO 1982-4 (CCH g 5671)




The information set forth in the factual discussion clearly
establishes that the rental to Ms. Pooler and her committees was
in keeping with normal rental practices, and amounts paid were,
in fact, in excess of the actual cost to maintain the space.

The Pooler tenancy was in accord with the treatment of
non-political tenants for the similar type of unimproved space
and rental arrangement. The complaint errs in comparing this
rental with the $12/square foot charge for fully improved space
leased on an annual basis.

This situation is in stark contrast to the facts of the
opinion cited by the complainants, in which billboard space was
being offered to a candidate at a discount. AO 1978-45 (CCH ¢
5337) The Commission rightly concluded there that a corporate
contribution would result. No such discount, of course, occurred

here.

B. Lumbermens Was Not Responsible for the Rental
The complaint, at p. 3, argues that either Lumbermens or

Eagan Real Estate made an illegal corporate contribution.
Lumbermens believes that no improper contribution occurred.
However, should the Commission preliminarily conclude otherwise,
it should be understood that the arrangement was undertaken by
Eagan Real Estate without the knowledge or approval of
Lumbermens, contrary to the agency agreement between Lumbermens

and Eagan.




1. Factual Background

Eagan Real Estate, Inc. is acting as the leasing agent for
the Syracuse Building under a 1983 agreement between Lumbermens
and Eagan. (Exhibit C.)

Paragraph 1(b) of the Agreement provides that Eagan, on
behalf of Lumbermens, is to "negotiate rentals and leases in the
property." Paragraph 7 specifically reserves to the Company the
right of final approval of all leases. The Pooler rental was
negotiated by and agreed to by Eagan without the knowledge or
approval of Lumbermens, a fact which Eagan freely admits.

(Exhibit A, q§ 6.) This is contrary to the agency agreement, as

well as to Lumbermens’ policy and practice.1
2. Lumbermens Is Not Liable for the Acts of Eagan

Lumbermens and Eagan obviously had a principal-agent rela-
tionship, defined by the 1983 agreement. A principal is usually
liable for the acts of an agent, but there are a variety of
exceptions to this rule.

For example, it is well-established that a principal is not
responsible for the acts of an agent when those acts were clearly

inappropriate to, or unforeseeable in the accomplishment of, the

authorized activities of the agent. Restatement (2nd) of Agency,
Sec, 231.

1 Ironically, the multi-candidate PAC of the Kemper
Group, a subsidiary of Lumbermens, is in the process of making a
contribution to Ms. Pooler’s opponent; it may have been received
by now.




This rental was made contrary to the agency agreement, and

was inappropriate to the agent’s authorized goal of renting space

in the building. 1If Lumbermens, a sophisticated company, had

known that a candidate for Federal office was a prospective
tenant, it would have made absolutely certain that no questions
existed as to a possible corporate contribution. It did not have
that opportunity.

III. CONCLUSION

For the foregoing reasons, Lumbermens Mutual Casualty
Company respectfully requests that the Commission take no further
action on this matter as it relates to the Company, and dismiss

the Company from this proceeding.

Respectfully submitted,

BARNETT & ALAGIA

L

el J. Swillinger

Counsel to Lumbermens Mutual
Casualty Company

September 21, 1988

015DJS1.3D/1dw/1lr
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{ SHOME (315} 474TAT

September 18, (988
*"Our 69%th Year"

Mr. Nicholas B. Tkachuk

Real Estate Officer
Lumbermens Mutual Casualty Co.
Kemper Insurance B8ullding
Long Grove, |L 60049

Re: Rosemary Pooler
Dear Mr. Tkachuk:

| am writing to clarify the Rosemary Pooler occupancy of
Office 202 In the Syracuse Bullding from January |, 987 to March 31,
1988.

Under oral agreement, Rosemary Pooler agreed to lease the
premises known as Office 202 In the Syracuse Bullding on a week-to-
week basis, with the understanding that she would pay for electrical
and janitorial services for the year !987. | may have mentioned to
you that we had a tenant that would take Office 202 on a temporary
basis, but no mention was made of the name of the tenant - Rosemary
Pooler - or that she had been a candidate for Congress. Agreement was
made commencing January |, 1888 that Pooler would pey $250 a month
plus electriclity for Office 202. Her occupancy was terminated as of
March 31, 1988. During the total term of fifteen (18) months, Pooler
pald a total of $2,038 or $138 per month. This amounts to $3.28 per
square foot or approximately $1.40 above the services she was charged
for .

Office 202 |s a one-room office, 42°' x 12', with no Interior
partitions. Pooler agreed to take the premises In an "as Is”
condition with no expenditure to the Landlord. This agreement
represented a saving to the Landlord of $10 to $15 a square foot which
would be normal tenant Improvement cost, which Is iIncluded In the base
rate. The base rate at that time was $12 per square foot.

In addition, if Offlce 202 was rented to a permanent tenant,
It would have been necessary for the Landlord, at Its own expense, to

&
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Page 2 of 2
Tkachuk

to remove partition and doorway that presentiy exists In the hallway
outside the premises. (Office 202 Is satiil vacant.)

At all times during Pooler's occupancy, Offlice 202 was
carried on €agan Real Estate’'s iist of premises avaliable for rental,

! want to emphasize that Lumbermens Mutua! Casualty Company
was not aware of or involved In negotiations concerning Pooler’s
tenancy and that her occupancy was the responsibiility of Eagan Real
Estate, Inc.

Very truly yours,

EAGAN REAL ESTATE,

. _';') R

s Lv Ty
S €=

ohn E. McAullffe
anager

&

TOTAL P.O3
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EXHIBIT B

MEMORANDUM

9/12/88
Fax #202-~775-9089

Mr. Dan Swillinger

RE: ROSEMARY POOLER

Under oral agreement, Rosemary Pooler agreed to lease the
premises known as Office 202 In the Syracuse Bullding on a week-to-
week bas!s, with the understanding that she would pay for electrical
and janitorial services for the year 1887. Agreement was made
commencing January |, 1988 that Pooler would pay $280 a month plus
electriclity for Office 202. Her occupancy was terminated as of March
31, 1988. During the total term of flfteen (18) months, Pooler pald a
total of $2,038 or $138 per month. This amounts to $3.25 per square
foot or approximately $1.40 above the services she was charged for.

Offilce 202 |s a one-room offlce, 42' x 12', with no Interlor
partitions. Pooler agreed to take the premises Iin an “as Is"
condition with no expendliture to the Landiord. This agreement
represented a saving to the Landlord of $10 to 815 a square foot which
would be normal tenant Improvement cost, which Is included In the base
rate. The base rate at that time was $12 per sguare foot,

In addition, |f Office 202 was rented to a permanaent tenant, |¢
would have been necessary for the Landiord, at Its own expense, to
remove partition and doorway that presentl!y ex!sts In the haliway
outside the premises. (Office 202 Is sti|| vacant.)

At all times during Pooler’'s occupancy, Offlice 202 was carrlea
on Eagan Real| Estate’'s [Ist of premises avallable for rental.

At various times, vacant premises In the bullding have been
leased at lower than market rantai, to organizations other than for
political activity, such as charitable or temporary business use.

For example, from October 1987 through May of (988, 3800 square feet
on the third fioor of the Syracuse Buliding was |eased to Energy
Controls at the rate of $3.80 per square foot on a month-to-month
basis. In 19868 1000 sguare feet was leased to M. Raftrey, who dealt
in the sale of Waterford crystal for charitable purposes. At the
present time, the National Muitiplie Sclerosis Soclety |eases space In
the buliding on a month-to-month basis at below the market rate.

Ouring her occupancy, Pooler had only two (2) desks and & file

cabinet In the office. It made no difference whether she was using
500 square feet or 2000 square feet.

TOTAL P.Q2




EXHIBIT C

THIS AGREEMENT, made this 1st day of December 1983, between
LUMBERMENS MUTUAL CASUALTY COMPANY of Long Grove, {llinois,
hereinafter called "Owner' and EAGAN REAL ESTATE, INC, of Syracuse,
New York, hereinafter referred to as ""Agent'',

WITNESSETH:

WHEREAS, '"Owner'' is the owner of The Syracuse Building, 224
Harrison Street, Syracuse, New York, hereinafter referred to as Property,
located at the corner of Harrison Street and Harrison Place in Syracuse,
New York, and desires to secure the services for the management of the

property; and,

WHEREAS, "Agent' is desirous of assuming the management of the
said Property.

+

NOW, THEREFORE, in consideration of the premises and of the sum .
of One Dollar ($1,.00) by each of the parties to the other in hand paid, and of ‘
other good and valuable considerations, the receipt whereof is hereby |
acknowledged, it is mutually covenanted and agreed that:

1, The '"Agent' as an independent contractor is hereby appointed
manager of the property for the performance of the services
hereinafter specified:

(a) Supervise the operation of the property,
(b) Negotiate rentals and leases in the property, !
(c) Keep the property rented to suitable tendnts,

{d) Collect rentals whea due.

(e) Prosecute suits for rental and default, and for
possession of the premises,

(f) Cause such incidental repairs and decorations
to be made from time to time as may be neces-
sary to maintain the property in good repair
and condition,

(g) Purchase the supplies and materials necessary
and requisite for the operation and maintenance
of the property.

(h) Perform such other services pertaining to the
mapagement of the building as the ""Owner'" shall
direct.

(1) Hire for the ""Owner's" account all help employed

therein and to supervise such help.

2. “"Agent'’ shall not directly or indirectly receive or retain any
profit or gain by reason of the management of the property
other than is hereinafter provided,

3, "Agent' shall promptly notify 'Owner'" in writing of the receipt
of any service of process, summons, tax bills, or other legal
document of any governmental body or agency or person, and
to deliver the same to '"Owner'' on request. Nothing herein
provided, or in relationship established by this agreement,

shall be construed to authorize the ''Agent'’ to accept service

of process on behalf of the 'Owner''.
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10.

"Agent' shall keep accurate books and records of all monies
received on account of rental and from all other sources perti-
nent to the property and for all disbursements thereof, and
shall account to "Owner' from time to time as "Owner'' may
direct and shall deliver to "Owner'' the said monies or part
thereof from time to time as may be requested by '"Owner'',
and shall keep at all times all money s0 received in a safe
place and separate and apart from any other monies or funds.

All books and records and all other paper, documents and
correspondence shall be the property of the "Owner'' and shall
be kept in an orderly manner and in a safe place in the office
of the "Agent' unless otherwise directed by the "Owner'' and
shall be available to the '"Owner' at any time.

""Agent'', as requested, shall furnish a bond running to the
"Owner', satisfactory in amount and form and substance to
the '"Owner'' and issued in a company approved by the "Owner'',

All contracts or matters including, but not limited to leases
or legal proceedings directly or indirectly pertaining to the
property, its management or otherwise, shall at all times be
subject to the final approval and instructions of the '""Owner",
it being specifically agreed that the ''Owner'’ reserves this
authority.

As compensation, the ''Agent’’ shall be paid five per cent (5%)
of the gross revenue collected from the property during the
term of this agreement, which five per cent (5%) shall be
deducted by "Agent" from the monthly receipts collected.

Except for all space which '"Owner' or any affiliate or
subsidiary of "Owner' may from time to time occupy in the
conduct of its own business, ‘"Agent' shall be paid a com-
mission on all transactions affected by ''Agent' at the rate

of 5% of the total annual rental called for in the lease, "Agent"
agrees to cooperate with other brokers in the leasing of space
and "Agent" is responsible for arranging payment to other
brokers within the limits of the 5% fee. ''Agent' will be paid
a commission upon the renewal of all transactions affected by
"Agent" at the rate of 2} % of the total annual rental called for
in the lease renewal,

""Owner' agrees to indemnify and save "Agent'' harmless,
except in cases of willful misconduct or its own negligence,
and that of its employees from all claims arising out of the
course of its duties in connection with the leasing and manage-
ment of the Building and from liability for injuries suffered by
any employee or other person whomsoever while on the Build-
ing premises, and to carry at its own expense Comprehensive
General Liability Insurance, with '"Agent's’ interests being
fully insured, in amounts adequate to protect the interest of
“Owner'" and "Agent''. '"Owner'' further agrees to reimburse
"Agent' for court costs and other reasonable fees, including
attorneys' fees, incurred by "Agent' in defending any action
brought against "Agent" for injury or damage claimed to have

2=




been suffered upon the builaing property. ''Agent'' shall
not be liable for any error of judgment or for any mistake
@ ' of fact or law, or for anything which it may do or refrain
from doing in pursuance of its dutfes and activities here-
under, except in cases of willful misconduct or its own
negligence and that of its employees,

11. This contract shall be effective as of December 1, 1983
and shall continue in full force and effect until November 30,
1984, and shall continue automatically thereafter for like
® periods unless either party shall notify the other of intention
to cancel by giving sixty (60) days' written notice prior to i
the expiration of this agreement or any renewal thereof,

12, This agreement may be terminated at the option of the '"Owner"
upon thirty (30) days' notice to "Agent', in the event the pres-
ent management of the "Agent' is changed.

: and to the "Agent'' as Eagan Real Estate, Inc., One MONY
.O ) Plaza, Syracuse, New York 13202 (if the name of the building
is changed, thea the name of the building as it is then known
shall be used), |

[
13. Notices hereunder shall be written and shall be given by i
. pPersonal delivery to an officer of the other party hereto, l o
or by depositing the notice in the United States Mail with l /
(O postage prepaid and addressed to the "Owner'' at Lumber- |
- mens Mutual Casualty Company, Loag Grove, lllinois 60049, ;
l
!

[N}

IN WITNESS WHEREOF, the parties hereto have caused these prelent'-

M
to be executed in duplicate the day and year first above Written, '
£
® Attest: LUMBERMENS MUTUAL CASUALTY'
© P / . COMPANY
< %’ € By AZ Eete A
> s R |
N Iseal Rstase Officer Sentor Vica Prel... }
!

o Attegt: \ EAGAN BEAL ESTATEnINC,
=% AR
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Lois G. Lerner, Esq.
Associates General Counsel
Federal Election Commission
Washington, DC 20463

o Re: Eagan Real Estate
MNR 2677
™
Dear Ms. Lerner:
“ In response to your letter of August 31, 1988, enclosed
please find Eagan Real Estate’s Designation of Counsel statement.
M

I have reviewed the background of this matter with my
- clients, and find that the complaint filed by the National
Republican Congressional Committee is exaggerated and, in any

O event, is unfounded to the extent any violation of 2 U.S.C.
< §441b(a) by Eagan Real Estate is inferred.
3 Eagan is the managing agent of Lumberman’s Mutual

Casualty Co., with respect to a building in Syracuse, New York
—_ known as the "Syracuse Building". Eagan, as managing agent, has
wide discretion in the management and operation of the Syracuse
Building, including the negotiation of leases and lease rates.

Pursuant to an oral agreement, Eagan agreed to lease
Room 202 in the Syracuse Building to Rosemary Pooler on a
week-to-week basis, commencing January 1, 1987. Under the terms
of the oral agreement, Mrs. Pooler was obligated to pay the sum
of $250.00 per month, or $3.25 per square foot, plus utilities.
At that time, and at all times relevant herein, Eagan dealt
with Mrs. Pooler in her individual capacity and believed that
Mrs. Pooler was leasing the room in her individual capacity. 1In
fact, Eagan and Mrs. Pooler negotiated for a permanent lease,
for use in a prospective law practice then contemplated by Mrs.
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Pooler, but this permanent lease was never completed due to Mrs.
Pooler’s declaration of candidacy for Congress sometime after
March, 1988.

Room 202 is a small, one room office with dimensions of
approximately 42’ X 12’. It has no interior partition. Mrs.
Pooler leased this room "as is" with no tenant improvements.
This agreement represented a savings to the landlord of $10.00
to $15.00 per square foot, which is the normal tenant
improvement cost in the Syracuse Building. The standard base
rent of $12.00 per square foot charged in the Syracuse Building
includes the recoupment of the landlord’s tenant improvement
costs of $10.00 to $15.00 per square foot.

At all times throughout Mrs. Pooler’s occupancy, Room
— 202 was carried on Eagan Real Estate’s list of premises
available for rental. The room is poorly placed, small and
™ difficult to market. 1Indeed, to this day it remains vacant,
with no tenant prospects. If a permanent tenant is found, the
landlord must incur additional expenses to remove a partition

~ and doorway that presently exist outside the premises. When
these expenses are added to the other tenant improvement
~ expenses and overhead, it is unlikely that the landlord will

make a profit in the rental of Room 202 during the first year of
a permanent lease. On the other hand, the landlord made a
profit of approximately $1.40 per square foot during the term of
Mrs. Pooler’s lease.

It is a common practice of Eagan Real Estate to lease

) space in the Syracuse Building, particularly hard-to-market

space such as that occupied by Mrs. Pooler, to various groups
— and individuals at "below market" rates. For example, from
October, 1987 through May, 1988, 3800 square feet on the third
floor of the Syracuse Building was leased to Energy Controls at
the rate of $3.50 per square foot on a month-to-month basis. 1In
1986 1000 square feet was leased to M. Raftrey, who dealt in the
sale of Waterford crystal for charitable purposes. At the
present time, the National Multiple Sclerosis Society leases
space in the building on a month-to-month basis at below the
market value.

At all times during Mrs. Pooler’s occupancy, Eagan Real
Estate was informed and believed that she was not a candidate
for any office. Eagan had no intent to make a contribution to a
candidate for public office, and did not believe that it was
making a contribution.

For these reasons, Eagan submits that no action is
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warranted against it. If further information is requested,
please do not hesitate to contact the undersigned.

Cook

RWC/bjk
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hp) Federal Election Commission — i

. 999 E Street, N.W. = &
Washington, D.C. 20463 =

© RE: MUR 2677 ~

q— =
Dear Mr. Noble:

D)

This letter constitutes the response of Friends of Rosemary
Pooler and James M. Hanley, as Treasurer, ("Respondents"), to a
-~ complaint, MUR 2677, filed by the National Republican Congressional

Committee ("NRCC") which alleges that Respondents may have violated
the Federal Election Campaign Act of 1971, as amended ("the Act").

I. INTRODUCTION

The complaint alleges both that Respondents have violated the
Act by accepting in-kind corporate contributions in the form of
discounted rents and that Rosemary Pooler has converted campaign
funds to personal use.l The NRCC bases its politically-motivated
allegations on accounts presented by local Syracuse newspapers.

The fact that these allegations are mutually exclusive does
not deter the NRCC.
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Respondent will demonstrate that these press accounts do not
accurately represent the actual arrangements entered into by Rosemary
Pooler. Specifically, the newspaper accounts falsely assume that
Respondent, not Rosemary Pooler, entered into the referenced rental
agreements.

Therefore, Respondents request that the FEC take no action on
this matter because Rosemary Pooler acted as a private citizen when
she entered into the rental agreements which are the subject matter
of this complaint. Further, any concomitant political use of the
office space was paid for by Friends of Rosemary Pooler ‘88, the
authorized campaign committee of Rosemary Pooler, in accordance with
federal election law requirements.

In this complaint, the NRCC is essentially asking the FEC to
deny a private citizen the opportunity to negotiate a reduced rent
in an office building on an "as is" basis while deciding whether
to seek employment in the private sector or to run for federal
office. Then, once the private citizen decided to become a federal
candidate, the NRCC requests that the FEC reprimand the candidate
for having her campaign committee pay a pro-rated, fair-market value
amount of rent for office space which was used, in minor part, to
conduct campaign-related activity. Both of these meritless NRCC
requests should be expeditiously dismissed.

IT. FACTS

In 1986, Rosemary Pooler unsuccessfully challenged incumbent
George Wortley in the 27th Congressional District of New York.
Subsequent to this election, Rosemary Pooler entered into an oral
agreement with Eagan Real Estate, Inc. ("Eagan") which managed an
office building at 224 Harrison Street in Syracuse, New York.
Under the terms of this agreement, Rosemary Pooler agreed to lease
Office 202 on a week-to-week basis and to pay for electrical and
janitorial services for the year 1987. Rosemary Pooler entered into
this rental agreement at a time when she was no longer a candidate
for federal office and continued under the terms of the oral
agreement up to October 27, 1987, when she officially became a
federal candidate.

After a difficult 1986 election campaign, Rosemary Pooler sought
office space in downtown Syracuse as a base from which to explore
professional options: she eventually obtained a job in Albany and
was appointed a visiting professor at Syracuse University College
of Law. Rosemary Pooler also spent time recovering from the demands
of the previous election. Respondents do not deny that on occasion
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Rosemary Pooler utilized the office space for political purposes;
however, the space was leased not by the Friends of Rosemary Pooler,
but by Rosemary Pooler personally for nonpolitical purposes.

Rosemary Pooler leased Office 202 on an "as is" basis. This
arrangement served to the mutual benefit of both landlord and tenant.
Eagan could not have rented the premises at a base rate of $12 per
square foot, the market value, without having done tenant
improvements amounting to $10 to $15 per square foot. Eagan,
therefore, did not have to do any internal repairs until a permanent
tenant was found. Since Rosemary Pooler was to pay for the
utilities, Eagan did not suffer any losses by renting to Rosemary
Pooler.

At all relevant times in 1987 and 1988, Eagan listed the
premises for rental. Since Rosemary Pooler’s lease was on a week-
to-week basis, she would have had to evacuate the premises
immediately, if a permanent tenant was found. As of September 12,
1988, Office 202 has not been rented.

When Rosemary Pooler officially became a candidate on October
27, 1987, she began paying $150.00 per month until the end of the
year. This new agreement was voluntarily initiated by Rosemary
Pooler. Beginning on January 1, 1988, a new agreement was again
negotiated between Rosemary Pooler and Eagan whereby Eagan agreed
to give 30 days notice in exchange for a rent of $250.00 per month
plus electricity. Rosemary Pooler terminated her occupancy on March
31, 1988.

III. DISCUSSION

Rosemary Pooler entered into an oral agreement to lease
unfurnished and unimproved office space as a private citizen between
her 1986 and 1988 campaigns. During this period, she was free to
enter into such agreements which concerned her present personal and
professional goals and had no bearing on any past or future political
activities. As these arrangements were not made by, or for the
benefit of, either her 1986 or 1988 campaigns, Rosemary Pooler could
not have accepted illegal corporate contributions or converted
campaign funds for personal use.

After the 1986 election, Rosemary Pooler remained a public
figure in Syracuse. It was, therefore, not unlikely that she would
occasionally engage in political activity and might also choose to
again seek federal office in 1988. Nonetheless, it would be grossly
unfair to require, as the NRCC suggests, that the mere likelihood
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that a former candidate will again seek federal office precludes
the individual from entering into agreements as a private citizen
-- for personal and professional purposes -- because such agreements
automatically encompass political activities of a yet unannounced
campaign or a former campaign. Under such an interpretation, almost
any activity of a public individual such as Rosemary Pooler would
be subject to the scrutiny of the FEC and unsubstantiated and
politically-motivated charges from the NRCC.

Respondents do not contend that Rosemary Pooler totally
disengaged herself from politics for the period of January 1, 1987
to October 27, 1988, nor should they be required to do so: such
a bright line distinction between public and private life would be
rare. However, Rosemary Pooler’s primary focus was nonpolitical
and access to office space in Syracuse facilitated her ability to
pursue her nonpolitical interests.

To the extent that Rosemary Pooler used the office space in
questions for political purposes, her 1988 campaign committee paid
Eagan and reported such expenses on its FEC reports. The amount
of the utilities and janitorial services constituted a fair market
valuation of actual political activity prior to October 23, 1987.
Therefore, Friends of Rosemary Pooler ‘88 paid for these services.
In accordance with her continuing good faith efforts to report any
political activity in this office, Rosemary Pooler acted responsibly
and further modified her rental agreement subsequent to her
announcement to again run for federal office. The increase in rent
paid to Eagan, which was also paid by Friends of Rosemary Pooler
’88, reflected an increase in the valuation of the political
activity.

Finally, the NRCC alleges that by renting the office space at
below fair market value, Respondent accepted illegal in-kind
corporate contributions. Respondents contend that Rosemary Pooler
did not rent at below the fair market value of the actual space
utilized. As mentioned previously, Eagan could not have leased space
to a permanent tenant at the market value of $12 per square foot
without undertaking normal tenant improvement costs. Both parties
benefitted from an agreement which contained significant tradeoffs:
Rosemary Pooler received a reduced rent for unimproved, austere
conditions with a promise of only one week’s notice prior to
termination while Eagan continued seeking to lease office space,
which is still vacant today, and neither suffered any financial
losses nor expended any money to improve the office space.




Lawrence M. Noble, Esquire
September 23, 1988

Page S

IV. CONCLUSION

For the foregoing reasons, Respondents request that the
Commission take no further action in connection with this matter.

Respectfully Submitted,

- e ol O cmai)

Leslie J. Kerman

{
- 1140 19th Street, N.W.
— Suite 900
Washington, D.C. 20036
W (202) 861-1877
e Attorney for Friends of Rosemary
A Pooler and James M. Hanley as
Treasurer
O

4




o ATTERITIO0: (8 1TH mogear) |
STATEMEWT OF DESIGNATION OF COUMSEL (O, |43
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NAME OF COUNMSEL: Leslie J. Kerman % E“;
2A .

ADDRESS : Epstein, Becker & Green ﬁc‘?: e

1140 19th Street, N.W., Suite 900 )

E )

Washington, D.C. 20036 5 ’

7 Y

»

TELEPHONR: (202) 861-0900

The above-named individual is hereby designated as my

counsel and is authorized to receive any notifications and other

communications from the Commission and to act on my behalf before

(e @)
. the Commission.
Y] )
W 6, (??1 M X W
M Date Signature /
~
O
<t RESPONDENT'S NAME: Rosemary S. Pooler
& ADDRESS : P. 0. Box 1062
T Syracuse, New York 13201
'as

HOME PHONE: (315) 446-3864

BUSINESS PHONE: (315) 475-1988
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R. John Stanton, Jr.

- 5410 West Loop South
Bellaire, Texas 77401
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BY FEDERAL EXPRESS

February 7, 1989

Ms. Judybeth Greene

Federal Election Commission

999 E Street NW

Washington, D.C. 20463 Re:

Dear Ms. Greene:

HAND DELI
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MUR - 2677
o

<

I hereby designate Mr. Thomas P. Marinis, Jr. as my counsel. He
is authorized to receive any notifications or other
communications from the Commission and to act on my behalf
before the Commission. Mr. Marinis is associated with the firm
of Vinson & Elkins, 3400 First City Tower, 1001 Fannin, Houston,
Texas 77002. His telephone number is (713)651-2462.

I would like to request an additional extension of the date by
which I must respond to the Commission from February 13 to
Monday, February 20, 1989. Mr. Marinis assured me that he had

spoken to you about an extension of one week.

Thank you very much for your consideration; if you have any
questions about these arrangements, please do not hesitate to

call.

Sincerely,

Stodo——
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'DATE COMPLAINT RECEIVED EXEM;E SEqer:
DATE OF HOTIPICATION TO APR
DATE O TP
RESPONDENTS: 8-31-88 ‘8 1989
STAFF MEMBER: Keith V. Morgan

COMPLAINANT: National Republican Congressional Committee
Joseph Gaylord, Executive Director

RESPONDENTS : Rosemary Pooler
Priends of Rosemary Pooler and James M. Hanley,
as Treasurer
Friends of Rosemary Pooler '88 and James M.
Hanley, as Treasurer
Eagan Real Estate Co.
Lumbermens Mutual Casualty Co.
RELEVANT STATUTES: 2 U.S.C. § 441b(a)
2 U.S.C. § 439%9a
11 C.F.R. § 100.7(a) (1) (iii) (A)

INTERNAL REPORTS CHECKED: Public Disclosure Reports
Advisory Opinions

FEDERAL AGENCIES CHECKED: None
I. GENERATION OF MATTER

This matter originated from a duly sworn and notarized
complaint filed with the Commission on August 24, 1988 by the
National Republican Congressional Committee ("NRCC"), Joseph
Gaylord, Executive Director.
II. PFACTUAL AND LEGAL ANALYSIS

A. Factual Background

The NRCC alleges in its complaint that Rosemary Pooler (a
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Democratic candidate to;’ﬁpw !6ik§¢‘21th cdhﬁﬁjiitonal District

in 1986 and 1988) and hgrfiisé QKG IQBB,ptiﬁéipal chmpaign‘”;\
comnittees (Friends of ROIGﬁlIY‘POOIOt and Priends of Roseﬂiiy i
Pooler '88), violated 2 U.S.C. § 441b(a) by receiving an in-kind
corporate contribution. The contribution is alleged to hdve bgen,
through an office leasing arrahgenent in which office space was
made available to the Pooler canpaigh from November 1986 to March
1988 at a price below the market rental rate. Lumbermens Mutual
Casualty Co., an Illinois corporatioﬁ and owner of the building,
and the Eagan Real Estate Co., a New York corporation which was
the leasing agent for the building, are also alleged to have
violated section 441b(a) by making an in-kind corporate
contribution. 1In addition, the complaint alleges that Rosemary
Pooler converted campaign funds to her personal use in violation
of 2 U.S.C. § 439a.

Ms. Pooler began using office space in the Syracuse Building
in November 1986, after her unsuccessful bid that year for a seat
in Congress. She entered into an oral agreement to lease the
office space from the Eagan Real Estate Co. The agreement
required that she only pay for utilities and janitorial services.
She reached another oral agreement with Eagan in October 1987,
and agreed to pay $150 per month for the office. In January 1988
she agreed in writing to a month-to-month lease and to pay $250
for the office space plus the telephone and electric bills.

Irregular rent payments were made by Friends of Rosemary Pooler
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the Eagan Real Estate Co.l/ 'Y«,.> ;1‘ ..i'
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Counsel representing Eagan llil !ltlﬂg“!uutaounlol*‘“"

representing Lumbermens Mutual éaqnaity hab‘ each tiled z--pqnaas
to the complaint, in which they dcny that their clients have |
violated the Act and dispute some of ‘the :actuai aliegationa in
the complaint. Lumbermens and Eigan'dgny tha£:f£¢Y'98V9 the
Pooler campaign any special ledginénékrangeuent. Lumbermens
alternatively contends that it should not be responsible for the
actions of Eagan because Eagan acted outside the scope of its
agency agreement with Lumbermens. Counsel for Rosemary Pooler
and the Pooler Committees has also responded to this complaint by
stating in part that Rosemary Pooler rented the office space as a

private citizen, not as a federal candidate. Counsel admits that

1/ According to the public record, the Pooler Committees made
the following payments to Eagan Real Estate. Unless otherwise
noted each payment was designated as rent on the disclosure
renorts:

Friends of Rosemary Pooler (Pooler's 1986 principal campaign
committee)

June 11, 1987 - $497.89
August 19, 1987 - 21.75
November 14, 1987 - 253.07

Total $772.71

Friends of Rosemary Pooler '88 (Pooler's 1988 principal campaign
committee)

December 28, 1987 - $300.00
March 1, 1988 -(designated for 173.72
electric charges for July 1987
through February 1988)
March 15, 1988 - 750.00
May 2, 1988 -(designated for 41.13
electric charges for February and
March 1988)
Total $1264.85

Total for both committees: $2037.56
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Pooler used the office space for campaign related activity, but

claims that the rent the Pooler COIultthlvﬁiid toptolented‘thc ,
fair pro rata amount in rent for their political activity in the
office space.

B. Legal Analysis

1. In-kind Corporate Contribution

Corporations are prohibited from making contributions or
expenditures in connection with Pederal elections. 2 U.S.C.

§ 441b(a). Contributions are defined to include "anything of
value." 2 U.S.C. § 431(8)(A)(i). The term ‘anything of value"
includes in-kind contributions of goods or services. 11 C.F.R.
§ 100.7(a) (1) (iii)(A). An in-kind contribution occurs when
"goods or services [are provided to a candidate] without charge
or at a charge that is less than the usual and normal charge for
such goods and services." 1d. A discounted rate for goods and
services may be considered a usual and normal charge if the goods
and services are routinely offered at that rate in the ordinary
course of the vendor's business to both political and
nonpolitical groups. See AOs 1985-28; 1982-30.

Eagan and Lumbermens are both corporations and as such are
not allowed to contribute anything of value to a Federal
campaign. The complaint alleges that both corporations made an
in-kind corporate contribution to the Pooler campaign. The
complaint contends that the rent charged by Eagan, the agent for
the building, and Lumbermens, the owner of the building, to
Rosemary Pooler for the office space was below the usual and

normal rent charged other tenants. As a basis for its complaint,
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the coﬂplainant relies on several attached nowspapor artlcles.
One of the atticltn statos, in part, that "Rosemary P°°1‘f
launched her socond bid for Congroul last year in downtown oftice
space for which she -1gned no lqanc, made no rent payments in the
first seven months she was in thgibnilding and eventually pgid
far less than the rate charged other tenants on the same floor.®
According to the aftiélé,.xagqn charged other tenants in the
building $10 to $12 perxsquure foot for office,npace similar to
that occupied by Pooler. The complaint alleges that the Pooler
Committees paid about $.23 per square foot for the office
space.g/ Thus, it is alleged that the difference between the
usual and normal charge (i.e., $10 to $12 per square foot) and
what was actually paid by Pooler and her Committees (i.e., $.23
per square foot) represents an in-kind corporate contribution to
Pooler and the Committees under the Act.

In its response Lumbermens denies that it made an illegal
corporate contribution to the Pooler campaign (Attachment 1).
Lumbermens states that Pooler rented the premises "as is," and on
a week-to-week basis. This arrangement meant that the office
space was not improved by Eagan before Pooler moved in, and that

Pooler would have had to vacate the office with only a week's

2/ The article goes on to state that according to FEC records,
the Pooler Committees paid a total of $1,822.71 for 16 1/2
month's rent on the 504 square foot office, including a check for
$750 paid a few days before she moved to a new headquarters. The
public record actually shows that Pooler's Committees paid
$2,037.56, which does include a $750 check paid on March 15,
1988. According to the article, the Upstate Chapter of the
Multiple Sclerosis Society, which has an office on the same floor

as Pooler, has a yearly lease to gay $9,000 for 900 square feet.
(Syracuse Post-Standard, August 19, 1988).




notice if another tenant was found. Lumbermens states that the
office space was listed as available the entire time Pooler was
there. The respondent contends that this rental arrangement was
in the ordinary course of business, and Pooler paid the normal
and usual rental rate considering the circumstances surrounding
her rental.é/ Respondent Lumbermens concludes that Pooler's
leasing arrangement was no violation of the Act, since it was the
normal and usual practice for Eagan to lease vacant,

unimproved space at rates similar to that charged Pooler.i/

Lumbermens also claims that it is not liable for the acts of
Eagan. The respondent argues that Eagan Real Estate manages the
building and arranged for the Pooler occupancy, and therefore,
should be responsible for any violations of the Act that might
result from her occupancy. Lumbermens admits that it has a
principal-agent relationship with Eagan, as defined by a 1983
agency agreement that is attached to Lumbermens' response.
However, Lumbermens argues that the rental was contrary to the
agency agreement and was inappropriate to the agent's authorized
goal of renting space in the building. Lumbermens claims that if

it had known that a Federal candidate was a prospective tenant,

3/ According to responses filed by Lumbermens and Eagan, the
Pooler Committees paid a total of $2,038 in rent during 15
months. This figure is supported by the public record.

According to the responses this represents $3.25/square foot. 1In
contrast, the complainant alleged that the Pooler Committees paid
$1,882.71 in rent over 16 1/2 months amounting to only $.23 per
square foot. The complainant bases its rent calculations on the
article in the August 19, 1988, Syracuse Post-Standard.

4/ Lumbermens points to three other examples where Eagan
assertedly leased unimproved office space to nonpolitical groups
below the market rate (Attachment 1, pp. 3,10), but fails to
describe the rate charged for two of the three instances cited.




it would have made ab:élut61y c¢;tal§ that no questions existed

as to a possible corporate cont:;bution. ' ' |

Eagan Real Estate also dunion in its riiponso that it made -
an illegal in-kind corporate contnibntion to the !upltr campgign.
(Attachment 2). Eagan argues that the tenthl‘attapjiﬁght vﬁl in
the ordinary course of business based on the coﬂditibnn of the
rental outlined in Lumbermen's response. Eagan also contends
that its arrangement with Pooler was not subject to the
Jurisdiction of the Act, because it was not renting to her as a
federal candidate. Eagan clains that it had no intent to make a
contribution to a candidate for public office, and d4id not
believe it was making a contribution when it agreed to allow
Pooler to use the office space.

Key in assessing the supposed violations of section 441b is
determining the "usual and nornél' rate for office space in the
respondent's building. Despite respondents' claims that the
rental agreement with Pooler was normal and usual, the fact
remains that Pooler appears to have paid significantly less rent
than other tenants in the building, evidencing a rental charge
for the premises at less than the usual and normal rate.
Furthermore, there is reason to doubt Eagan's claim of no
political purpose in the lease to Pooler.

The property manager of the building, John McAuliffe,
employed by Eagan, knew Pooler was a federal candidate in 1986,
and he was apparently aware of campaign activity taking place in

the building. McAuliffe is quoted as saying "([w]e often rent




spaces ouéwﬂdr‘political’gu:polca., !ou :entjthcn'out either as a

contribﬁiion or linlﬂgﬁtrent. I don't know aﬁybbdy in politics
vho pays normal rent.” Sztacﬁgg ?ogtfstanéara, August 19, 1988.
Moreover, according to the public’?écord, Eagan received rent
checks from both of ?oolet‘o ctipaign committees. As the owner
of the building, respondent Lu-beriins is legally responsible for
the activity of its agent, Bagan. Further, the agency agreement
between Eagan and Lumbermens ptovides Eagan with compensation
based on the gross revenue collected from the property during the
agreement. Because respondent Eagan set the rent for the
building and had a financial interest in the office space through
the agency agreement, it too is responsible for the apparently
below market rent charged Pooler and her campaign committees.
Therefore, the Office of the General Counsel recommends the
Commission find reason to believe that both the Lumbermens Mutual
Casualty Co. and the Eagan Real Estate Co. violated 2 U.S.C.

§ 441b(a), by making an in-kind corporate contribution to the
Pooler campaign.

Section 441b(a) also prohibits federal candidates and
political committees from knowingly accepting or receiving any
contributions from corporations. The public disclosure reports
indicate that Pooler's '86 Committee and her '88 Committee paid
rent to Eagan for the office space. The complaint alleges that
since the Pooler campaign paid discounted rent, Pooler and her

campaign committees knowingly accepted an illegal in-kind




corporate cont:tbntton“ffdl Eagan and Lumbermens.
In its response counsel for Pooler and her committees states

that Bagan Real ;attte'ontpécd‘lnto aniotnlvkintal'aqztdgont with

Ms. Pooler not her campaign committee. (Attachment 3). The

Pooler response statgs;gh§t §oo$¢t‘rented the 6!!;60 to launch a
search for a noﬁﬁolitical jsﬁ ;;hot‘to run for Congress. The
Pooler response maintains thatftthuiount the Pooler campaign
committees paid Eagan lqtiﬁﬁ,np:ély;:epreqcnted the fair
valuation of their political activity in the office space. After
Pooler declared her candidacy on‘bctobér 27, 1987, counsel for
Pooler claims that the Pooler Committees paid more rent to
reflect the increase in political activity in the office space.
Pooler and her Committees assert that they paid the fair amount
in rent, and that they did not receive a campaign contribution
through the rental arrangement.

The respondents do not deny that Pooler used the office
space for campaign activities. 1In press accounts, she is
reported to have admitted that she used the office space to store
campaign materials from her 1986 campaign, and to fundraise in
connection with her 1986 campaign debt and her 1988 candidacy.
The press accounts also indicate that the office space served as
her campaign headquarters for the first five months of her
announced 1988 campaign for Congress. Despite Pooler's claim
that she rented the office space as a private citizen, it appears

from McAuliffe's reported statement that the office space was




actuqliy"dtteécd by-!iqan‘and rented hg?oolgﬁitor political.
purposes. Based upon the ngccptanéalof the*a?bagontly discounted
rent by Rosemary Poolei and the Poolor,ca-pgiénl, the O£ftgifot;
the General Counsel recommends thatlﬁhc Commission find reasonm to

believe that Rosemary Pooler, Friends of nosdnAty Pooler and

Friends of Rosemary Pooler '88 violated 2 U.8.C. § 441b(a).
2. Conversion of campaign fhnds to personal
use

The Act allows federal candidates to use excess campaign
funds for any lawful purpose, but, with certain exceptions
inapplicable here, prohibits such candidates from converting
excess campaign funds to personal use. 2 U.S.C. § 439a. The
complaint alleges that Pooler used the office space for personal
purposes -- specifically to find a nonpolitical job after her
1986 election defeat -- and therefore that such use of a campaign
resource represents an illegal conversion of campaign funds by
Pooler in violation of 2 U.S.C. § 439a. 1In her response Pooler
argues that the rental was not a campaign contribution in the
first place, and therefore, she never converted campaign funds to
personal use. According to the public record, however, Pooler's
campaign committees paid rent for the office space with campaign
funds.

Although the Commission has never found that a candidate's
incidental personal use of campaign resources could violate
section 439%9a, the provision would appear to bar the complete

conversion of a campaign resource to a candidate's personal use.
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' My T A‘" ‘
While this Office has prepared questions to determine how

Ms. Pooler 1n,£ict uqod ﬁbe ot:ihc'ipjén,7ve do not recommend a

Commission Einﬁlng on thin"pctidnal use provision at this time.

Accordingly, the Office of“thqvconerql cbunsel reconmends that

the Commission take no action at this time regarding the

allegation that Rosemary Pooler violated 2 U.S.C. § 439a.

Questions and document requests have been prepared for all

respondents. This Office further recommends the Commission

approve a subpoena for deposition addressed to John McAuliffe,

for use if necessary after responses to the questions and

document requests have been received.

III. RECOMMENDATIONS

M 1. Find reason to believe Rosemary Pooler violated
2 U.S.C. § 441b(a).

2. Take no action at this time regarding the allegation
O that Rosemary Pooler violated 2 U.S.C. § 439a.

Find reason to believe Friends of Rosemary Pooler and
) James M. Hanley, as treasurer, violated 2 U.S.C.
§ 441b(a).

Find reason to believe Friends of Rosemary Pooler '88
and James M. Hanley, as treasurer, violated 2 U.S.C.
§ 441b(a).

Find reason to believe Eagan Real Estate Co. violated
2 U.S.C. § 441b(a).

Find reason to believe Lumbermens Mutual Casualty Co.
violated 2 U.S.C. § 441b(a).




' Lawrence M. Noble
General Counsel

aZox: %—/

‘ % ,
Acting Associate General
Counsel

Attachments
1. Response of Lumbermens Mutual Casualty Co.
Response of the Eagan Real Estate Co.
Response of Rosemary Pooler
Proposed Letters (3)
Factual and Legal Analyses (3)
Questions, Requests for the Production of Documents and
Subpoena for Deposition.
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In the Matter of

Rosemary Pooler

Friends of Rosemary Pooler and
James M. Hanley, as Treasurer

Friends of Rosemary Pooler ‘88
and James M. Hanley, as
Treasurer

Eagan Real Estate Co.

Lumbermens Mutual Casualty Co.

BEFORE THE FEDERAL ELECTION COMMISSION

MUR 2677
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CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the

Federal Election Commission executive session of April 18,

1989, do hereby certify that the Commission decided by a

vote of 6-0 to take the following actions in MUR 2677:

1.

Find reason to believe Rosemary Pooler
violated 2 U.S.C. § 441lb(a).

Take no action at this time regarding the
allegation that Rosemary Pooler violated
2 U.S.C. § 439a.

Find reason to believe Friends of Rosemary
Pooler and James M. Hanley, as treasurer,
violated 2 U.S.C. § 44lb(a).

Find reason to believe Friends of Rosemary
Pooler '88 and James M. Hanley, as treasurer,
violated 2 U.S.C. § 44lb(a).

Find reason to believe Eagan Real Estate Co.
violated 2 U.S.C. § 44lb(a).

(continued)
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Federal Election Commission Page 2
Certification for MUR 2677
April 18, 1989

6. Find reason to believe Lumbermens Mutual
Casualty Co. violated 2 U.S.C. § 441b(a).

7. Approve the letters, factual and legal
analyses, questions, requests for the
production of documents, and subpoena for
deposition as recommended in the General
Counsel's report dated March 30, 1989,
subject to the revisions agreed upon during
the meeting discussion.

Commissioners Aikens, Elliott, Josefiak, McDonald,

McGarry, and Thomas voted affirmatively for the decision.

Attest:

H - 19-89

Date Marjorie W. Emmons
Secretary of the Commission




FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

April 25, 1989

Leslie J. Kerman, Esquire
Epstein, Becker & Green, P.C.
1140 19th Street, N.W.

Suite 900

Washington, D.C. 20036

MUR 2677

Rosemary Pooler

Priends of Rosemary Pooler and

James M. Hanley, as treasurer,

Priends of Rosemary Pooler '88

and James M. Hanley, as treasurer
Dear Ms. Kerman:

On August 31, 1988, the Federal Election Commission notified
your clients, Rosemary Pooler, Friends of Rosemary Pooler,
Friends of Rosemary Pooler '88 (the "Committees") and James M.
Hanley, the treasurer of both Committees, of a complaint alleging
violations of certain sections of the Federal Election Campaign
Act of 1971, as amended ("the Act"). A copy of the complaint was
forwarded to your clients at that time.

Upon further review of the allegations contained in the
complaint, and information supplied by you, the Commission, on
April 18, 1989, found that there is reason to believe your
clients Rosemary Pooler, the Committees, and James M. Hanley, as
treasurer of both Committees, violated 2 U.S.C. § 441b(a), a
provision of the Act. The Pactual and Legal Analysis, which
formed a basis for the Commission's findings, is attached for
your information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against your clients. You may submit
any factual or legal materials that you believe are relevant to
the Commission's consideration of this matter. Please submit
such materials to the General Counsel's Office along with answers
to the enclosed questions within 15 days of receipt of this
letter. Where appropriate, statements should be submitted under
oath.




Leslie J. Kerman
Page 2

In the absence of any additional information demonstrating
that no further action should be taken against your clients, the
Commission may find probable cause to believe that a violation has
occurred and proceed with conciliation.

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
§ 111.18(d). Upon receipt of the request, the Office of the
General Counsel will make recommendations to the Commission
either proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
pursued. The Office of the General Counsel may recommend that
pre-probable cause conciliation not be entered into at this time
so that it may complete its investigation of the matter.
Further, the Commission will not entertain requests for pre-
probable cause conciliation after briefs on probable cause have
been mailed to the respondent.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. 1In addition, the Office of the General
Counsel ordinarily will not give extensions beyond 20 days.

This matter will remain confidential in accordance with
2 U.S.C. §§ 437g(a)(4) (B) and 437g(a) (12) (A) unless you notify
the Commission in writing that you wish the matter to be made
public.

If you have any questions, please contact Keith V. Morgan,
the attorney assigned to this matter, at (202) 376-8200.

Sincerely,

@nm 7 /WQ»»—Q/

McDonald
Chairman

Enclosures
Questions
Factual and Legal Analysis




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )  MUR 2677
)
)
)

INTERROGATORIES AND REQUEST
FOR PRODUCTION OF DOCUMENTS

TO: Rosemary Pooler
c/o Leslie J. Kerman, Esq.
Epstein, Becker & Green, P.C.
1140 19th Street, N.W.
wWashington, D.C. 20036

In furtherance of its investigation in the above-captioned
matter, the Federal Election Commission hereby requests that you
submit answers in writing and under oath to the questions set
forth below within fifteen (15) days of your receipt of this
request. 1In addition, the Commission hereby requests that you
produce the documents specified below, in their entirety, for
inspection and copying at the Office of the General Counsel,
Federal Election Commission, Room 659, 999 E Street, N.W.,
Washington, D.C. 20463, on or before the same deadline, and
continue to produce those documents each day thereafter as may be
necessary for counsel for the Commission to complete their
examination and reproduction of those documents. Clear and
legible copies or duplicates cf the documents which, where
applicable, show both sides of the documents may be submitted in

lieu of the production of the originals.




Rosemary Pooler

INSTRUCTIONS

In answering these interrogatories and request for
production of documents, furnish all documents and other
information, however obtained, including hearsay, that is in
possession of, known by or otherwise available to you, including
documents and information appearing in your records.

Each answer is to be given separately and independently, and
unless specifically stated in the particular discovery request,
no answer shall be given solely by reference either to another
answer or to an exhibit attached to your response.

The response to each interrogatory propounded herein shall
set forth separately the identification of each person capable of
furnishing testimony concerning the response given, denoting
separately those individuals who provided informational,
documentary or other input, and those who assisted in drafting
the interrogatory response.

If you cannot answer the following interrogatories in full
after exercising due diligence to secure the full information to
do so, answer to the extent possible and indicate your inability
to answer the remainder, stating whatever information or
knowledge you have concerning the unanswered portion and
detailing what you did in attempting to secure the unknown
information.

Should you claim a privilege with respect to any documents,
communications, or other items about which information is
requested by any of the following interrogatories and requests
for production of documents, describe such items in sufficient
detail to provide justification for the claim. Each claim of
privilege must specify in detail all the grounds on which it
rests.

Unless otherwise indicated, the discovery requests shall
refer to the time period from November 1986 to May 2, 1988.

The following interrogatories and requests for production of
documents are continuing in nature so as to require you to file
supplementary responses or amendments during the course of this
investigation if you obtain further or different information
prior to or during the pendency of this matter. Include in any
supplemental answers the date upon which and the manner in which
such further or different information came to your attention.
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Rosemary Pooler
Page 2

DEFINITIONS

For the purpose of these discovery requests, including the
instructions thereto, the terms listed below are defined as
follows:

"You” shall mean the named respondent in this action to whom
these discovery requests are addressed, including all officers,
employees, agents or attorneys thereof.

"Persons" shall be deemed to include both singular and
plural, and shall mean any natural person, partnership,
committee, association, corporation, or any other type of
organization or entity.

"Document"” shall mean the original and all non-identical
copies, including drafts, of all papers and records of every type
in your possession, custody, or control, or known by you to
exist. The term document includes, but is not limited to books,
letters, contracts, notes, diaries, log sheets, records of
telephone communications, transcripts, vouchers, accounting
statements, ledgers, checks, money orders or other commercial
paper, telegrams, telexes, pamphlets, circulars, leaflets,
reports, memoranda, correspondence, surveys, tabulations, audio
and video recordings, drawings, photographs, graphs, charts,
diagrams, lists, computer print-outs, and all other writings and
other data compilations from which information can be obtained.

"Identify" with respect to a document shall mean state the
nature or type of document (e.g., letter, memorandum), the date,
if any, appearing thereon, the date on which the document was
prepared, the title of the document, the general subject matter
of the document, the number of pages comprising the document, and
the source or author of the document.

"Identify"” with respect to a person shall mean state the
full name, the most recent business and residence addresses and
telephone numbers, the present occupation or position of such
person, the nature of the connection or association that person
has to any party in this proceeding. If the person to be
identified is not a natural person, provide the legal and trade
names, the address and telephone number, and the full names of
both the chief executive officer and the agent designated to
receive service of process for such person.

"And" as well as "or" shall be construed disjunctively or
conjunctively as necessary to bring within the scope of these
interrogatories and requests for the production of documents any
documents and materials which may otherwise be construed to be
out of their scope.

"Office space" shall mean the office space in the Syracuse
Building rented by Rosemary Pooler from November 1986 to
March 1988.
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BEFORE THE FEDERAL ELECTION COMMISSION

MUR 2677
Questions and Request for the Production of Documents to Rosemary
Pooler zegardlggaoffice space rented in the Syracuse Building

from November

6 to March 1988.

Questions and Request for the Production of Documents

State the total amount in expenditures you made in
connection with the office space:

a. State how each expenditure related to the office space.
b. Provide dates for each expenditure.

c. Identify all documents that relate to each expenditure,
including cancelled checks.

State your relationship with the Eagan Real Estate Co.
and/or its officers, directors, agents or employees:

a. Identify all documents relating to any relationship
between you and Eagan Real Estate.

b. Identify any leases signed by you with Eagan Real
Estate for the office space.

State what your relationship is or was with John McAuliffe,
the property manager for Eagan Real Estate. Identify all
documents relating to any relationship between you and

Mr. McAuliffe.

State your relationship with the Lumbermens Mutual Casualty
Co. and any of its officers, directors, agents or employees.
Identify all documents relating to any relationship between
you and anyone associated with the Lumbermens Mutual
Casualty Co.

Regarding the use of the office space:

a. Specify the political and non-political activities that
took place in the office space. Provide dates for each
activity.

b. Identify any documents that relate or refer to your use
of the office space.

Please provide each and every document that concerns the
above including, but not limited to those identified.
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BEFORE THE PEDERAL ELECTION COMMISSION

In the Matter of MUR 2677

)
)
)
)
INTERROGATORIES AND REQUEST
FOR PRODUCTION OF DOCUMENTS

TO: James M. Hanley, treasurer

Friends of Rosemary Pooler and

Friends of Rosemary Pooler '88

c/o Leslie J. Kerman, Esq.

Epstein, Becker & Green, P.C.

1140 19th Street, N.W.

Washington, D.C. 20036

In furtherance of its investigation in the above-captioned
matter, the Federal Election Commission hereby requests that you
submit answers in writing and under oath to the questions set
forth below within fifteen (15) days of your receipt of this
request. In addition, the Commission hereby requests that you
produce the documents specified below, in their entirety, for
inspection and copying at the Office of the General Counsel,
Federal Election Commission, Room 659, 999 E Street, N.W.,
Washington, D.C. 20463, on or before the same deadline, and
continue to produce those documents each day thereafter as may be
necessary for counsel for the Commission to complete their
examination and reproduction of those documents. Clear and

legible copies or duplicates of the documents which, where

applicable, show both sides of the documents may be submitted in

lieu of the production of the originals.




James M. Hanley, Treasurer

INSTRUCTIONS

In answering these interrogatories and request for
production of documents, furnish all documents and other
information, however obtained, including hearsay, that is in
possession of, known by or otherwise available to you, including
documents and information appearing in your records.

Bach answer is to be given separately and independently, and
unless specifically stated in the particular discovery request,
no answer shall be given solely by reference either to another
answer or to an exhibit attached to your response.

The response to each interrogatory propounded herein shall
set forth separately the identification of each person capable of
furnishing testimony concerning the response given, denoting
separately those individuals who provided informational,
documentary or other input, and those who assisted in drafting
the interrogatory response.

If you cannot answer the following interrogatories in full
after exercising due diligence to secure the full information to
do so, answer to the extent possible and indicate your inability
to answer the remainder, stating whatever information or
knowledge you have concerning the unanswered portion and
detailing what you did in attempting to secure the unknown
information.

Should you claim a privilege with respect to any documents,
communications, or other items about which information is
requested by any of the following interrogatories and requests
for production of documents, describe such items in sufficient
detail to provide justification for the claim. Each claim of
privilege must specify in detail all the grounds on which it
rests.

Unless otherwise indicated, the discovery requests shall
refer to the time period from November 1986 to May 2, 1988.

The following interrogatories and requests for production of
documents are continuing in nature so as to require you to file
supplementary responses or amendments during the course of this
investigation if you obtain further or different information
prior to or during the pendency of this matter. Include in any
supplemental answers the date upon which and the manner in which
such further or different information came to your attention.




James M. Hanley, Treasurer
Page 2

DEFINITIONS

Por the purpose of these discovery requests, including the
instructions thereto, the terms listed below are defined as
follows:

"You" shall mean the named respondent in this action to whom
these discovery requests are addressed, including all officers,
employees, agents or attorneys thereof.

"Persons”™ shall be deemed to include both singular and
plural, and shall mean any natural person, partnership,
committee, association, corporation, or any other type of
organization or entity.

"Document” shall mean the original and all non-identical
copies, including drafts, of all papers and records of every type
in your possession, custody, or control, or known by you to
exist. The term document includes, but is not limited to books,
letters, contracts, notes, diaries, log sheets, records of
telephone communications, transcripts, vouchers, accounting
statements, ledgers, checks, money orders or other commercial
paper, telegrams, telexes, pamphlets, circulars, leaflets,
reports, memoranda, correspondence, surveys, tabulations, audio
and video recordings, drawings, photographs, graphs, charts,
diagrams, lists, computer print-outs, and all other writings and
other data compilations from which information can be obtained.

"Identify" with respect to a document shall mean state the
nature or type of document (e.g., letter, memorandum), the date,
if any, appearing thereon, the date on which the document was
prepared, the title of the document, the general subject matter
of the document, the location of the document, the number of
pages comprising the document, and the source or author of the
document.

"Identify" with respect to a person shall mean state the
full name, the most recent business and residence addresses and
telephone numbers, the present occupation or position of such
person, the nature of the connection or association that person
has to any party in this proceeding. If the person to be
identified is not a natural person, provide the legal and trade
names, the address and telephone number, and the full names of
both the chief executive officer and the agent designated to
receive service of process for such person.

"And" as well as "or" shall be construed disjunctively or
conjunctively as necessary to bring within the scope of these
interrogatories and requests for the production of documents any
documents and materials which may otherwise be construed to be
out of their scope.

"Office space" shall mean the office space in the Syracuse
Building rented by Rosemary Pooler from November 1986 to
March 1988.




BEFORE THE FEDERAL ELECTION COMMISSION

MUR 2677

Questions and Request for the Production of Documents to James M.
Hanley, as treasurer of Priends of Rosemary Pooler and Friends of
Rosemary Pooler '88 regarding office space rented at the Syracuse
Building from November 1986 to March 1988.

Questions and Request for the Production of Documents

State the total amount in expenditures you made in
connection with the office space:

a. State how each expenditure related to the office space.
b. Provide dates for each expenditure.
c. Identify all documents that relate to each expenditure.

State your relationship with the Eagan Real Estate Co. and
any of its officers, directors, agents or employees.
Identify all documents relating to any relationship between
you and anyone associated with Eagan Real Estate.

State your relationship with the Lumbermens Mutual Casualty
Co. and any of its officers, directors, agents or employees.
Identify all documents relating to any relationship between
you and anyone associated with the Lumbermens Mutual
Casualty Co.

Identify all officers, directors, employees, staff members
and other persons affiliated with your committees who are in
any way associated with the Eagan Real Estate Co. or
Lumbermens Mutual Casualty Co. or any of their officers,
directors, agents or employees.

Please provide each and every document that concerns the
above, including but not limited to those identified in
response to the above questions.
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS
RESPONDENTS 3 Rosemary Pooler MUR: 2677
‘ Priends of Rosemary Pooler
and James Hanley, as treasurer
Friends of Rosemary Pooler '88
and James Hanley, as treasurer
I. FACTUAL BACKGROUND

This matter originated from a duly sworn and notarized
complaint filed with the Commission on August 24, 1988 by the
National Republican Congressional Committee ("NRCC"), Joseph
Gaylord, Executive Director. The NRCC alleges in its complaint
that Rosemary Pooler (a Democratic candidate for New York's 27th
Congressional District in 1986 and 1988) and her 1986 and 1988
principal campaign committees (Friends of Rosemary Pooler and
Friends of Rosemary Pooler '88), violated 2 U.S.C. § 441b(a) by
receiving an in-kind corporate contribution. The contribution is
alleged to have been through an office leasing arrangement in
which office space was made available to the Pooler campaign from
November 1986 to March 1988 at a price below the market rental
rate. Lumbermens Mutual Casualty Co., an Illinois corporation is
the owner of the building, and the Eagan Real Estate Co., a New
York corporation is the leasing agent for the building.

Ms. Pooler began using office space in the Syracuse Building
in November 1986, after her unsuccessful bid that year for a seat
in Congress. She entered into an oral agreement to lease the
office space from the Eagan Real Estate Co. The agreement
required that she only pay for utilities and the janitorial

services. She reached another oral agreement with Eagan in
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October 1987, and agreed to pay $150 per month for the office.

In January 1988
and to pay $250
electric bills.
Rosemary Pooler

Committees®™) to

she agreed in writing to a month-to-month lease

for the office space plus the telephone and
Irregular rent payments were made by Friends of

and Friends of Rosemary Pooler '88 (the “"Pooler

the Eagan Real Estate Co.l/

Counsel for Rosemary Pooler and the Pooler Committees has
responded to this complaint by stating in part that Rosemary
Pooler rented the office space as a private citizen, not as a
Federal candidate. Counsel admits that Pooler used the office
space for campaign related activity, but claims that the rent the

Pooler Committees paid represented the fair pro rata amount in

rent for their political activity in the office space.

1/ According to the public record, the Pooler Committees made
the following payments to Eagan Real Estate. Unless otherwise
noted each payment was designated as rent on the disclosure
reports:

Friends of Rosemary Pooler (Pooler's 1986 principal campaign
committee)

$497.89
21.75
253.07
$772.71

1987 -
1987 -
1987 -

June 11,
August 19,
November 14,

Total

Friends of Rosemary Pooler '88 (Pooler's 1988 principal campaign
committee)

$300.00
173.72

December 28, 1987 -

March 1, 1988 -(designated for
electric charges for July 1987
through February 1988)

March 15, 1988 -

May 2, 1988 -(designated for

electric charges for February and
March 1988)

750.00
41.13

Total $1264.85

Total for both committees: $2037.56
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As a basis for its complaint, the complainant relies on
several attached newspaper articles. One of the articles states,
in part, that "Rosemary Pooler launched her second bid for
Congress last year in downtown office space for which she signed
no lease, made no rent payments in the first seven months she was
in the building and eventually paid far less than the rate
charged other tenants on the same floor." According to the
article, Eagan charged other tenants in the building $10 to $12
per square foot for office space similar to that occupied by
Pooler. The complaint alleges that Pooler and her Committees
paid about $.23 per square foot for the office space.2/ Thus, it
is alleged that the difference between the usual and normal
charge (i.e., $10 to $12 per square foot) and what was actually
paid by Pooler and her Committees (i.e., $.23 per square foot)
represents an in-kind corporate contribution to Pooler under the
Act.
ITI. LEGAL ANALYSIS

Corporations are prohibited from making contributions or
expenditures in connection with Pederal elections. 2 U.S.C.
§ 441b(a). Contributions are defined to include "anything of

value.® 2 U.S.C. § 431(8)(A)(i). The term "anything of value"”

2/ The article goes on to state that according to FEC records,
the Pooler Committees paid a total of $1,822.71 for 16 1/2
month's rent on the 504 square foot office, including a check for
$750 paid a few days before she moved to a new headquarters. The
public record actually shows that the Pooler Committees paid
$2,037.56, which does include a $750 check paid on March 15,
1988. According to the article, the Upstate Chapter of the
Multiple Sclerosis Society, which has an office on the same floor
as Pooler, has a yearly lease to pay $9,000 for 900 square feet.
(Syracuse Post-Standard, August 19, 1988).
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includes in-kind contributions of goods or services. 11l C.F.R.

§ 100.7(a) (1) (111) (A). An in-kind contribution occurs when
"goods or services [are provided to a candidate] without charge
or at a charge that is less than the usual and normal charge for
such goods and services."” 1Id. A discounted rate for goods and
services may be considered a usual and normal charge if the goods
and services are routinely offered at that rate in the ordinary
course of the vendor's business to both political and
nonpolitical groups. See AOs 1985-28; 1982-30.

Section 441b(a) also prohibits federal candidates and
political committees from knowingly accepting or receiving any
contributions from corporations. The public disclosure reports
indicate that the Pooler Committees paid rent to Bagan for the
office space. The complaint alleges that since the Pooler
campaign paid discounted rent, Pooler and her Committees
knowingly accepted an illegal in-kind corporate contribution from
Eagan and Lumbermens.

In her response, counsel for Pooler and her Committees
states that Eagan Real Estate entered into an oral rental
agreement with Ms. Pooler not her Committees. The Pooler
response asserts that Pooler rented the office to launch a search
for a nonpolitical job -- not to run for Congress. The Pooler
response maintains that the amount the Pooler Committees paid
Eagan in rent merely represented the fair valuation of their
political activity in the office space. After Pooler declared
her candidacy on October 27, 1987, counsel for Pooler claims that

the Pooler Committees paid more rent to reflect the increase in
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political activity in the office space. Pooler and her
Committees .assert that they paid the fair amount in rent, and
that they did not receive a campaign contribution through the
rental arrangement.

The respondents do not deny that Pooler used the office
space for campaign activities. 1In press accounts, she is
reported to have admitted that she used the office space to store
campaign materials from her 1986 campaign, and to fundraise in

connection with her 1986 campaign debt and her 1988 candidacy.

The press accounts also indicate that the office space served as
her campaign headquarters for the first five months of her
announced 1988 campaign for Congress. The property manager of
the building, John McAuliffe, employed by Eagan, knew Pooler was
a Federal candidate in 1986, and he was apparently aware of
campaign activity taking place in the building. McAuliffe is
quoted as saying "[w]e often rent spaces out for political
purposes. You rent them out either as a contribution or minimum
rent. I don't know anybody in politics who pays normal rent."

Syracuse Post-Standard, August 19, 1988. Despite Pooler's claim

that she rented the office space as a private citizen, based on
McAuliffe's reported statement and the fact that rent payments
were made by her campaign committees it appears that the office
space was actually offered by Eagan and rented by Pooler for
political purposes. It also appears from the complaint and
accompanying newspaper articles that the Pooler Committees paid
substantially less in rent than other tenants in the Syracuse

Building with similar office space. Therefore, there is
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reason to believe that Rosemary Pooler, FPriends of Rosemary

Pooler, Friends of Rosemary Pooler '88 and James M. Hanley, as

treasurer of both committees violated 2 U.8.C. § 441b(a).
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FEDERAL ELECTION COMMISSION
WASHINGTON, D C. 20463

April 25, 1989

Daniel J. Swillinger, Esqg.

Barnett & Alagia

1000 Thomas Jefferson Street, N.W.
Washington, D.C. 20007

RE: MUR 2677
Lumbermens Mutual Casualty Co.

Dear Mr. Swillinger:

On August 31, 1988, the Federal Election Commission notified
your client, the Lumbermens Mutual Casualty Co., of a complaint
alleging violations of certain sections of the Federal Election
Campaign Act of 1971, as amended ("the Act"). A copy of the
complaint was forwarded to your client at that time.

Upon further review of the allegations contained in the
complaint, and information supplied by you, the Commission, on
April 18 1989, found that there is reason to believe
Lumbermens Mutual Casualty Co. violated 2 U.S.C. § 441lb(a), a
provision of the Act. The Factual and Legal Analysis, which
formed a basis for the Commission's finding, is attached for your
information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against Lumbermens. You may submit any
factual or legal materials that you believe are relevant to the
Commission's consideration of this matter. Please submit such
materials to the General Counsel's Office along with answers to
the enclosed questions within 15 days of receipt of this letter.
Where appropriate, statements should be submitted under oath.

In the absence of any additional information demonstrating
that no further action should be taken against Lumbermens, the
Commission may find probable cause to believe that a violation
has occurred and proceed with conciliation.

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
§ 111.18(d). Upon receipt of the request, the Office of the
General Counsel will make recommendations to the Commission




Daniel J. Swillinger, Esq.
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either proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
pursued. The Office of the General Counsel may recommend that
pre-probable cause conciliation not be entered into at this time
so that it may complete its investigation of the matter.
Further, the Commission will not entertain requests for pre-
probable cause conciliation after briefs on probable cause have
been mailed to the respondent.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. 1In addition, the Office of the General
Counsel ordinarily will not give extensions beyond 20 days.

This matter will remain confidential in accordance with
2 U.S.C. §§ 437g(a) (4)(B) and 437g(a) (12) (A) unless you notify
the Commission in writing that you wish the matter to be made
public.

If you have any questions, please contact Keith V. Morgan,
the attorney assigned to this matter, at (202) 376-8200.

7§ncerely,

Yoy 717Dl
Danny “L. McDonald
Chairman

Enclosures
Questions
Factual and Legal Analysis
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of MUR 2677

)
)
)
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INTERROGATORIES AND RBQUEST
FOR PRODUCTION OF DOCUMENTS

Lumbermens Mutual Casualty Co.

c/o Daniel J. Swillinger

Barnett & Alagia

1000 Thomas Jefferson Street, N.W.

Washington, D.C. 20007

In furtherance of its investigation in the above-captioned
matter, the Pederal Election Commission hereby requests that you
submit answers in writing and under oath to the questions set
forth below within fifteen (15) days of your receipt of this
request. In addition, the Commission hereby requests that you
produce the documents specified below, in their entirety, for
inspection and copying at the Office of the General Counsel,
Federal Election Commission, Room 659, 999 E Street, N.W.,
Washington, D.C. 20463, on or before the same deadline, and
continue to produce those documents each day thereafter as may be
necessary for counsel for the Commission to complete their
examination and reproduction of those documents. Clear and
legible copies or duplicates of the documents which, where

applicable, show both sides of the documents may be submitted in

lieu of the production of the originals.




Lumbermens Mutual Casualty Co.

IRSTRUCTIONS
-

In answering these interrogatories and request for
production of documents, furnish all documents and other
information, however obtained, including hearsay, that is in
possession of, known by or otherwise available to you, including
documents and information appearing in your records.

Each answer is to be given separately and independently, and
unless specifically stated in the particular discovery request,
no answer shall be given solely by reference either to another
answer or to an exhibit attached to your response.

The response to each interrogatory propounded herein shall
set forth separately the identification of each person capable of
furnishing testimony concerning the response given, denoting
separately those individuals who provided informational,
documentary or other input, and those who assisted in drafting
the interrogatory response.

If you cannot answer the following interrogatories in full
after exercising due diligence to secure the full information to
do so, answer to the extent possible and indicate your inability
to answer the remainder, stating whatever information or
knowledge you have concerning the unanswered portion and
detailing what you did in attempting to secure the unknown
information.

Should you claim a privilege with respect to any documents,
communications, or other items about which information is
requested by any of the following interrogatories and requests
for production of documents, describe such items in sufficient
detail to provide justification for the claim. Each claim of
privilege must specify in detail all the grounds on which it
rests.

Unless otherwise indicated, the discovery requests shall
refer to the time period from November 1986 to May 2, 1988.

The following interrogatories and requests for production of
documents are continuing in nature so as to require you to file
supplementary responses or amendments during the course of this
investigation if you obtain further or different information
prior to or during the pendency of this matter. Include in any
supplemental answers the date upon which and the manner in which
such further or different information came to your attention.
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Lumbermens Mutual Casualty Co.
Page 2

DEFINITIONS

For the purpose of these discovery requests, including the
énifructionl thereto, the terms listed below are defined as
ollows:

"You” shall mean the named respondent in this action to whom
these discovery requests are addressed, including all officers,
employees, agents or attorneys thereof.

"Persons”™ shall be deemed to include both singular and
plural, and shall mean any natural person, partnership,
committee, association, corporation, or any other type of
organization or entity.

"Document"” shall mean the original and all non-identical
copies, including drafts, of all papers and records of every type
in your possession, custody, or control, or known by you to
exist. The term document includes, but is not limited to books,
letters, contracts, notes, diaries, log sheets, records of
telephone communications, transcripts, vouchers, accounting
statements, ledgers, checks, money orders or other commercial
paper, telegrams, telexes, pamphlets, circulars, leaflets,
reports, memoranda, correspondence, surveys, tabulations, audio
and video recordings, drawings, photographs, graphs, charts,
diagrams, lists, computer print-outs, and all other writings and
other data compilations from which information can be obtained.

"Identify" with respect to a document shall mean state the
nature or type of document (e.g., letter, memorandum), the date,
if any, appearing thereon, the date on which the document was
prepared, the title of the document, the general subject matter
of the document, the location of the document, the number of
pages comprising the document and the source or author of the
document.

"Identify"™ with respect to a person shall mean state the
full name, the most recent business and residence addresses and
telephone numbers, the present occupation or position of such
person, the nature of the connection or association that person
has to any party in this proceeding. If the person to be
identified is not a natural person, provide the legal and trade
names, the address and telephone number, and the full names of
both the chief executive officer and the agent designated to
receive service of process for such person.

"And" as well as "or" shall be construed disjunctively or
conjunctively as necessary to bring within the scope of these
interrogatories and requests for the production of documents any
documents and materials which may otherwise be construed to be
out of their scope.

"Office space" shall mean the office space in the Syracuse
Building rented by Rosemary Pooler from November 1986 to
March 1988.
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- BEFORE THE FEDERAL ELECTION COMMISSION

MUR 2677

Questions and Request for the Production of Documents to
Lumbermens Mutual Casualty Co. regarding office space in the
Syracuse Building rented by Rosemary Pooler from November 1986 to
March 1988.

Questions and Request for the Production of Documents

1. Did you enter 1nto a lease in connection with the office
space?

If yes,
a. What were the terms of the lease?
b. If the lease terms changed, explain each change in

Ts) terms, including the dates for which each set of terms
was effective.

<t
o Was the lease at any time reduced to writing? If the
- answer 18 yes, produce all documents containing such
pay writing and state during what dates of occupancy the
writing was in effect.
P
2. State the per square foot rent you charged Pooler for the
2 office space:
o a. Explain how the number given in (2) was calculated and
< detail the underlying figures used.
)] b. State what factors were considered in deciding upon the
rent charged Pooler.
~ 3. State the rent you charged per square foot to other tenants

for office space during the period of Pooler's occupancy,
and for each such tenant:

a. Provide the name and nature of the tenant's business
and duration of their occupancy.

b. Explain how the figures given in (3) were calculated.

c. State what factors were considered in deciding upon the
rent charged.

4. Give examples of discounted rentals to other tenants in the
Syracuse Building, including the terms and duration of
occupancy. For each example involving a written lease,
provide a copy of the written lease.
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Please state if there were other instances where you
employed oral leases for your tenants in the Syracuse
Building; if yes, provide the number of instances, names of
tenants, nature of the tenant's business and duration of the
tenancy.

Please provide the rental history of Pooler's office space,
i.e. previous leases, tenants, rent charged, periods of
vacancy if any, up to the present.

Summarize communications between you and the Eagan Real
Estate Co. concerning the office space.

Please produce each and every document not already provided
that concerns the above, except you need not produce
documents already submitted to the Commission by letter
dated September 23, 1988, or leases discussed in response to
Question 3.




PEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS

RESPONDENT# Lumbermens Mutual Casualty Co. MUR: 2677

I. FACTUAL BACKGROUND

This matter originated from a duly sworn and notarized
complaint filed with the Commission on August 24, 1988 by the
National Republican Congressional Committee ("NRCC"), Joseph
Gaylord, Executive Director. The NRCC alleges in its complaint

that Rosemary Pooler (a Democratic candidate for New York's 27th

Congressional District in 1986 and 1988) and her 1986 and 1988
principal campaign committees (Priends of Rosemary Pooler and
Friends of Rosemary Pooler '88), received an in-kind corporate
contribution. The contribution is alleged to have been through
an office leasing arrangement in which office space was made
available to the Pooler campaign from November 1986 to March 1988
at a price below the market rental rate. Lumbermens Mutual
Casualty Co., an Illinois corporation and owner of the building,
and the Eagan Real Estate Co., a New York corporation which was
the leasing agent for the building, are alleged to have violated
section 44lb(a) by making the corporate contribution.

Ms. Pooler began using office space in the Syracuse Building
in November 1986, after her unsuccessful bid that year for a seat
in Congress. She entered into an oral agreement to lease the
office space from the Eagan Real Estate Co. The agreement
required that she only pay for utilities and janitorial services.

She reached another oral agreement with Eagan in October 1987,
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and agreed to pay $150 per month for the office. In January 1988

)

she agreed in writing to a month-to-month lease and to pay $250
for the office space plus the telephone and electric bills.
Irregular rent payments were made by Friends of Rosemary Pooler
and Priends of Rosemary Pooler '88 (the "Pooler Committees") to
the Eagan Real Estate Co.l/

Counsel representing Lumbermens has filed a response to the
complaint, in which he denies that his client violated the Act
and disputes some of the factual allegations in the complaint.
Lumbermens denies that it gave the Pooler campaign any special
leasing arrangement. Lumbermens alternatively contends that it
should not be responsible for the actions of Eagan because Eagan

acted outside the scope of its agency agreement with Lumbermens.

1/ According to the public record, the Pooler Committees made
the following payments to Eagan Real Estate. Unless otherwise
noted each payment was designated as rent on the disclosure
reports:

Friends of Rosemary Pooler (Pooler's 1986 principal campaign
committee)

June 11, 1987 - $497.89
August 19, 1987 - 21.75
November 14, 1987 - 253.07

Total $772.71

Friends of Rosemary Pooler '88 (Pooler's 1988 principal campaign
committee)

December 28, 1987 - $300.00
March 1, 1988 -(designated for 173.72
electric charges for July 1987

through February 1988)

March 15, 1988 - : 750.00
May 2, 1988 -(designated for 41.13

electric charges for February and

March 1988)
Total $1264.85

Total for both committees: $2037.56




II. LEGAL ANALYSIS

Corporations are prohibited from making contributions or
expenditures in connection with Federal elections. 2 U.S.C.
§ 441b(a). Contributions are defined to include "anything of
value." 2 U.S.C. § 431(8)(A)(1). The term "anything of value”
includes in-kind contributions of goods or services. 11 C.P.R.
§ 100.7(a) (1) (iii) (A). An in-kind contribution occurs when

"goods or services [are provided to a candidate] without charge

or at a charge that is less than the usual and normal charge for
such goods and services." 1Id. A discounted rate for goods and
services may be considered a usual and normal charge if the goods
and services are routinely offered at that rate in the ordinary
course of the vendor's business to both political and
nonpolitical groups. See AOs 1985-28; 1982-30.

Eagan and Lumbermens are both corporations and as such are
not allowed to contribute anything of value to a Federal
campaign. The complaint alleges that both corporations made an
in-kind corporate contribution to the Pooler campaign. The
complaint contends that the rent charged by Eagan, the agent for
the building, and Lumbermens, the owner of the building, to
Rosemary Pooler for the office space was below the usual and

normal rent charged other tenants. As a basis for its complaint,
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the complainant relies on several attached newspaper articles.
One of the articles states, in part, that "Rosemary Pooler
launched her second bid for Congress last year in downtown office
space for which she signed no lease, made no rent payments in the
first seven months she was in the building and eventually paid
far less than the rate charged other tenants on the same floor."
According to the article, Eagan charged other tenants in the
building $10 to $12 per square foot for office space similar to
that occupied by Pooler. The complaint alleges that Pooler and

her Committees paid about $.23 per square foot for the office

space.zf Thus, it is alleged that the difference between the

usual and normal charge (i.e., $10 to $12 per square foot) and
what was actually paid by Pooler and her Committees (i.e., $.23
per square foot) represents an in-kind corporate contribution to
Pooler under the Act.

In its response Lumbermens denies that it made an illegal
corporate contribution to the Pooler campaign. Lumbermens states
that Pooler rented the premises "as is," and on a week-to-week
basis. This arrangement meant that the office space was not
improved by Eagan before Pooler moved in, and that Pooler would

have had to vacate the office with only a week's notice if

2/ The article goes on to state that according to FEC records,
the Pooler Committees paid a total of $1,822.71 for 16 1/2
month's rent on the 504 square foot office, including a check for
$750 paid a few days before she moved to a new headquarters. The
public record actually shows that the Pooler Committees paid
$2,037.56, which does include a $750 check paid on March 15,
1988. According to the article, the Upstate Chapter of the
Multiple Sclerosis Society, which has an office on the same floor
as Pooler, has a yearly lease to pay $9,000 for 900 square feet.
(Syracuse Post-Standard, August 19, 1988).
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another tenant was found. Lumbermens states that the office
space was listed as available the entire time Pooler was there.
The respondent contends that this rental arrangement was in the
ordinary course of business, and Pooler paid the normal and usual
rental rate considering the circumstances surrounding her
rental.z/ Respondent Lumbermens concludes that Pooler's leasing
arrangement was no violation of the Act, since it was the normal
and usual practice for Eagan to lease vacant, unimproved space at
rates similar to that charged Pooler.i/

Lumbermens also claims that it is not liable for the acts of
Eagan. The respondent argues that Eagan Real Estate manages the
building and arranged for the Pooler occupancy, and therefore,
should be responsible for any violations of the Act that might
result from her occupancy. Lumbermens admits that it has a
principal-agent relationship with Eagan, as defined by a 1983
agency agreement that is attached to Lumbermens' response.
However, Lumbermens argues that the rental was contrary to the
agency agreement and was inappropriate to the agent's authorized
goal of renting space in the building. Lumbermens claims that if

it had known that a Federal candidate was a prospective tenant,

3/ According to the response filed by Lumbermens, the Pooler
Committees paid a total of $2,038 in rent during 15 months. This
figure is supported by the public record. According to the
response this represents $3.25/square foot. 1In contrast, the
complainant alleged that the Pooler Committees paid $1,882.71 in
rent over 16 1/2 months amounting to only $.23 per square foot.
The complainant bases its rent calculations on the article in the
August 19, 1988, Syracuse Post-Standard.

4/ Lumbermens points to three other examples where Eagan
assertedly leased unimproved office space to nonpolitical groups
below the market rate, but fails to describe the rate charged for
two of the three instances cited.
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it would hawe made absolutely certain that no questions existed

as to a possible corporate contribution.

Key in assessing the supposed violations of section 441b is
determining the "usual and normal® rate for office space in the
respondent's building. Despite respondent's claims that the
rental agreement with Pooler was normal and usual, the fact
remaing that Pooler appears to have paid significantly less rent
than other tenants in the building, evidencing a rental charge
for the premises of less than the usual and normal rate.
Purthermore, there is reason to doubt Lumbermens' claim of no
political purpose in the lease to Pooler.

The property manager of the building, John McAuliffe,
employed by Eagan, knew Pooler was a Federal candidate in 1986,
and he was apparently aware of campaign activity taking place in
the building. McAuliffe is quoted as saying "[w]e often rent
spaces out for political purposes. You rent them out either as a
contribution or minimum rent. I don't know anybody in politics

who pays normal rent."™ Syracuse Post-Standard, August 19, 1988.

Moreover, according to the public record, Lumbermens received
rent checks from both of Pooler's campaign committees. As the
owner of the building, respondent Lumbermens is legally
responsible for the activity of its agent, Eagan. Therefore,
there is reason to believe that the Lumbermens Mutual Casualty

Co. violated 2 U.S.C. § 441b(a), by making an in-kind corporate

contribution to the Pooler campaign.
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

April 25, 1989

Richard Cook, Esq.

Hancock & Egtabrook

P.O. Box 4976

Syracuse, New York 13221-4976

RE: MUR 2677
Eagan Real Estate Co.

Dear Mr. Cook:

On August 31, 1988, the Federal Election Commission notified
your client, the Eagan Real Estate Co., of a complaint alleging
violations of certain sections of the Federal Election Campaign
Act of 1971, as amended ("the Act"). A copy of the complaint was
forwarded to your client at that time.

Upon further review of the allegations contained in the
complaint, and information supplied by you, the Commission, on
April 18, 1989, found that there is reason to believe the
Eagan Real Estate Co. violated 2 U.S.C. § 441b(a), a provision of
the Act. The Factual and Legal Analysis, which formed a basis
for the Commission's finding, is attached for your information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against the Eagan Real Estate Co. You
may submit any factual or legal materials that you believe are
relevant to the Commission's consideration of this matter.
Please submit such materials to the General Counsel's Office
along with answers to the enclosed questions within 15 days of
receipt of this letter. Where appropriate, statements should be
submitted under oath.

In the absence of any additional information demonstrating
that no further action should be taken against the Eagan Real
Estate Co., the Commission may find probable cause to believe
that a violation has occurred and proceed with conciliation.

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
§ 111.18(d). Upon receipt of the request, the Office of the
General Counsel will make recommendations to the Commission
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Richard Cook, Esq.
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either proposing an agreement in settlement of the matter or
reconmending declining that pre-probable cause conciliation be
pursued. - The Office of the General Counsel may recommend that
pre-probable cause conciliation not be entered into at this time
8o that it may complete its investigation of the matter.
Further, the Commission will not entertain requests for pre-
probable cause conciliation after briefs on probable cause have
been mailed to the respondent.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. 1In addition, the Office of the General
Counsel ordinarily will not give extensions beyond 20 days.

This matter will remain confidential in accordance with
2 U.S.C. §S§ 437g(a) (4) (B) and 437g(a) (12) (A) unless you notify
the Commission in writing that you wish the matter to be made
public.

If you have any questions, please contact Keith V. Morgan,
the attorney assigned to this matter, at (202) 376-8200.

incerely,

rel) MQ/

anny /L £ McDonald
Chairman

Enclosures
Questions
Factual and Legal Analysis




' BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of MUR 2677

INTERROGATORIES AND RBQUEST
FOR PRODUCTION OF DOCUMENTS

TO: Eagan Real Estate Co.
c/o Richard Cook, Esq.
Hancock & Estabrook
P.0O. Box 4976
Syracuse, New York 13221-4976

In furtherance of its investigation in the above-captioned
matter, the Federal Election Commission hereby requests that you
submit answers in writing and under oath to the questions set
forth below within fifteen (15) days of your receipt of this
request. In addition, the Commission hereby requests that you
produce the documents specified below, in their entirety, for
inspection and copying at the Office of the General Counsel,
Federal Election Commission, Room 659, 999 E Street, N.W.,
Washington, D.C. 20463, on or before the same deadline, and
continue to produce those documents each day thereafter as may be
necessary for counsel for the Commission to complete their
examination and reproduction of those documents. Clear and
legible copies or duplicates of the documents which, where
applicable, show both sides of the documents may be submitted in

lieu of the production of the originals.
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Eagan Real Estate

INSTRUOCTIONS

In answering these interrogatories and request for
production of documents, furnish all documents and other
information, however obtained, including hearsay, that is in
possession of, known by or otherwise available to you, including
documents and information appearing in your records.

Each answer is to be given separately and independently, and
unless specifically stated in the particular discovery request,
no answer shall be given solely by reference either to another
answer or to an exhibit attached to your response.

The response to each interrogatory propounded herein shall
set forth separately the identification of each person capable of
furnishing testimony concerning the response given, denoting
separately those individuals who provided informational,
documentary or other input, and those who assisted in drafting
the interrogatory response.

If you cannot answer the following interrogatories in full
after exercising due diligence to secure the full information to
do so, answer to the extent possible and indicate your inability
to answer the remainder, stating whatever information or

-knowledge you have concerning the unanswered portion and

detailing what you did in attempting to secure the unknown
information.

Should you claim a privilege with respect to any documents,
communications, or other items about which information is
requested by any of the following interrogatories and requests
for production of documents, describe such items in sufficient
detail to provide justification for the claim. Each claim of
privilege must specify in detail all the grounds on which it
rests.

Unless otherwise indicated, the discovery requests shall
refer to the time period from November 1986 to May 2, 1988.

The following interrogatories and requests for production of
documents are continuing in nature so as to require you to file
supplementary responses or amendments during the course of this
investigation if you obtain further or different information
prior to or during the pendency of this matter. Include in any
supplemental answers the date upon which and the manner in which
such further or different information came to your attention.
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Eagan Real Estate
Page 2

DEFINITIONS

For the purpose of these discovery requests, including the
én:::uctions thereto, the terms listed below are defined as
ollows:

"You" shall mean the named respondent in this action to whom
these discovery requests are addressed, including all officers,
employees, agents or attorneys thereof.

"Persons" shall be deemed to include both singular and
plural, and shall mean any natural person, partnership,
committee, association, corporation, or any other type of
organization or entity.

"Document™ shall mean the original and all non-identical
copies, including drafts, of all papers and records of every type
in your possession, custody, or control, or known by you to
exist. The term document includes, but is not limited to books,
letters, contracts, notes, diaries, log sheets, records of
telephone communications, transcripts, vouchers, accounting
statements, ledgers, checks, money orders or other commercial
paper, telegrams, telexes, pamphlets, circulars, leaflets,
reports, memoranda, correspondence, surveys, tabulations, audio

and video recordings, drawings, photographs, graphs, charts,
diagrams, lists, computer print-outs, and all other writings and

other data compilations from which information can be obtained.

"Identify” with respect to a document shall mean state the
nature or type of document (e.g., letter, memorandum), the date,
if any, appearing thereon, the date on which the document was
prepared, the title of the document, the general subject matter
of the document, the location of the document, the number of
pages comprising the document, and the source or author of the
document.

"Identify"” with respect to a person shall mean state the
full name, the most recent business and residence addresses and
telephone numbers, the present occupation or position of such
person, the nature of the connection or association that person
has to any party in this proceeding. 1If the person to be
identified is not a natural person, provide the legal and trade
names, the address and telephone number, and the full names of
both the chief executive officer and the agent designated to
receive service of process for such person.

"And" as well as "or" shall be construed disjunctively or
conjunctively as necessary to bring within the scope of these
interrogatories and requests for the production of documents any
documents and materials which may otherwise be construed to be
out of their scope.

"Office space" shall mean the office space in the Syracuse
Building rented by Rosemary Pooler from November 1986 to March
1988.
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BEFORE THE FEDERAL ELECTION COMMISSION

MUR 2677

Questions and Regquest for the Production of Documents to Eagan
Real Estate regarding office space in the Syracuse Building
rented by Rosemary Pooler from November 1986 to March 1988.

Questions and Request for the Production of Documents

Did you enter into a lease in connection with the office
space?

If yes,
a. What were the terms of the lease?
b. If the lease terms changed, explain each change in

terms, including the dates for which each set of terms
was effective.

C. Was the lease at any time reduced to writing? If the

answer is yes, produce all documents containing such

N writing and state during what dates of occupancy the
writing was in effect.

N 2. State the per square foot rent you charged Pooler for the
office space:
{v’)
a. Explain how the number given in (2) was calculated and
” detail the underlying figures used.
© b. State what factors were considered in deciding upon the
<r rent charged Pooler.
p) 3. State the rent you charged per square foot to other tenants
for office space during the period of Pooler's occupancy,
- and for each such tenant:
N

a. Provide the name and nature of tne tenant's business
and duration of their occupancy.

b. Explain how the figures given in (3) were calculated.

c. State what factors were considered in deciding upon the
rent charged.

4. Give examples of discounted rentals to other tenants in the
Syracuse Building, including the terms and duration of
occupancy. For each example involving a written lease,
provide a copy of the written lease.

5. Please state 1f there were other instances where you
employed oral leases for your tenants in the Syracuse
Building; if yes, provide the number of instances, names of
tenants, nature of the tenant's business and duration of the
tenancy.




6. Please pxoiido the rental history of Pooler's office space,
i.e. previous leases, tenants, rent charged, periods of
vacancy if any, up to the present.

7. Summarize communications between you and the Lumbermens
Mutual Casualty Co. concerning the office space.

8. Please produce each and every document not already provided
that concerns the above, except you need not produce
documents already submitted to the Commission by letter
dated September 20, 1988, or leases discussed in response to
Question 3.

3

3
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FEDERAL ELECTION COMMISSION

FACTUAL AND LEGAL ANALYSIS
RESPONDENT: Eagan Real Estate Co. MUR: 2677

I. FACTUAL BACKGROUND

This matter originated from a duly sworn and notarized
complaint filed with the Commission on August 24, 1988 by the
National Republican Congressional Committee ("NRCC"), Joseph
Gaylord, Executive Director. The NRCC alleges in its complaint

that Rosemary Pooler (a Democratic candidate for New York's 27th

Congressional District in 1986 and 1988) and her 1986 and 1988
principal campaign committees (Friends of Rosemary Pooler and
Friends of Rosemary Pooler '88) received an in-kind corporate
contribution. The contribution is alleged to have been through
an office leasing arrangement in which office space was made
available to the Pooler campaign from November 1986 to March 1988
at a price below the market rental rate. Lumbermens Mutual
Casualty Co., an Illinois corporation and owner of the building,
and the Eagan Real Estate Co., a New York corporation, which was
the leasing agent for the building, are alleged to have violated
section 441b(a) by making the corporate contribution.

Ms. Pooler began using office space in the Syracuse Building
in November 1986, after her unsuccessful bid that year for a seat
in Congress. She entered into an oral agreement to lease the
office space from the Eagan Real Estate Co. The agreement
required that she only pay for utilities and janitorial services.

She reached another oral agreement with Eagan in October 1987,
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and agreed to pay $150 per month for the office. In January 1988
she agreed in writing to a month-~to-month lease and to pay $250
for the office space plus the telephone and electric bills.
Irregular rent payments were made by Friends of Rosemary Pooler
and Friends of Rosemary Pooler '88 (the "Pooler Committees") to
the Eagan Real Estate Co.l/ Counsel representing Eagan Real
Estate has filed a response to the complaint, in which he denies
that his client has violated the Act and disputes some of the
factual allegations in the complaint. Eagan denies that it gave

the Pooler campaign any kind of special leasing arrangement.

1/ According to the public record, the Pooler Committees made
the following payments to Eagan Real Estate. Unless otherwise
noted each payment was designated as rent on the disclosure

reports:

Friends of Rosemary Pooler (Pooler's 1986 principal campaign
committee)

June 11, 1987 - $497.89
August 19, 1987 - 21.75
November 14, 1987 - 253.07

Total $772.71

Friends of Rosemary Pooler '88 (Pooler's 1988 principal campaign
committee)

December 28, 1987 - $300.00
March 1, 1988 -(designated for 173.72
electric charges for July 1987

through February 1988)

March 15, 1988 - 750.00
May 2, 1988 -(designated for 41.13

electric charges for February and

March 1988)
Total $1264.85

Total for both committees: $2037.56




II. LEGAL ANALYSIS

Corporations are prohibited from making contributions or

expenditures in connection with Pederal elections. 2 U.S.C.

§ 441b(a). Contributions are defined to include "anything of
value.” 2 U.S.C. § 431(8)(A)(i). The term "anything of value"
includes in-kind contributions of goods or services. 11l C.F.R.
§ 100.7(a) (1) (iii) (A). An in-kind contribution occurs when
"goods or services [are provided to a candidate] without charge
or at a charge that is less than the usual and normal charge for
such goods and services." 1Id. A discounted rate for goods and
services may be considered a usual and normal charge if the goods
and services are routinely offered at that rate in the ordinary
course of the vendor's business to both political and
nonpolitical groups. See AOs 1985-28; 1982-30.

Eagan is a corporation and as such is not allowed to
contribute anything of value to a Federal campaign. The
complaint alleges that Eagan made an in-kind corporate
contribution to the Pooler campaign because the rent charged by
Eagan, the agent for the building, to Rosemary Pooler for the
office space was below the usual and normal rent charged other
tenants. As a basis for its complaint, the complainant relies on
several attached newspaper articles. One of the articles states,
in part, that "Rosemary Pooler launched her second bid for
Congress last year in downtown office space for which she signed
no lease, made no rent payments in the first seven months she was

in the building and eventually paid far less than the rate
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charged other £enants on the same floor." According to the
article, Eagan charged other tenants in the building $10 to $12
per square foot for office space similar to that occupied by
Pooler. The complaint alleges that Pooler and her Committees
paid about $.23 per square foot for the office space.Z/ Thus, it
is alleged that the difference between the usual and normal
charge (i.e., $10 to $12 per square foot) and what was actually
paid by Pooler and her Committees (i.e., $.23 per square foot)
represents an in-kind corporate contribution to Pooler under the
Act.

Eagan denies that it made an illegal corporate contribution
to the Pooler campaign. Eagan states that Pooler rented the
premises "as is," and on a week-to-week basis. This arrangement
meant that the office space was not improved by Eagan before
Pooler moved in, and that Pooler would have had to vacate the
office with only a week's notice if another tenant was found.
Eagan states that the office space was listed as available the
entire time Pooler was there. Eagan contends that this rental

arrangement was in the ordinary course of business, and Pooler

2/ The article goes on to state that according to FEC records,
the Pooler Committees paid a total of $1,822.71 for 16 1/2
month's rent on the 504 square foot office, including a check for
$750 paid a few days before she moved to a new headquarters. The
public record actually shows that the Pooler Committees paid
$2,037.56, which does include a $750 check paid on March 15,
1988. According to the article, the Upstate Chapter of the
Multiple Sclerosis Society, which has an office on the same floor
as Pooler, has a yearly lease to pay $9,000 for 900 square feet.
(Syracuse Post-Standard, August 19, 1988).
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paid the normal and usual rental rate considering the
circumstances surrounding her rental.é/ Respondent Eagan
concludes that Pooler's leasing arrangement was no violation of
the Act, since it was the normal and usual practice for Eagan to
lease vacant, unimproved space at rates similar to that charged
Pooler .4/ Eagan also contends that its arrangement with Pooler
was not subject to the jurisdiction of the Act, because it was
not renting to her as a Federal candidate. Eagan claims that it
had no intent to make a contribution to a candidate for public
office, and did not believe it was making a contribution when it
agreed to allow Pooler to use the office space.

Key in assessing the supposed violations of section 441b is
determining the "usual and normal” rate for office space in the
respondent's building. Despite respondent's claims that the
rental agreement with Pooler was normal and usual, the fact
remains that Pooler appears to have paid significantly less rent
than other tenants in the building, evidencing a rental charge

for the premises of less than the usual and normal rate.

3/ According to the response filed by Eagan, the Pooler
Committees paid a total of $2,038 in rent during 15 months. This
figure is supported by the public record. According to the
responses this represents $3.25/square foot. 1In contrast, the
complainant alleged that the Pooler Committees paid $1,882.71 in
rent over 16 1/2 months amounting to only $.23 per square foot.
The complainant bases its rent calculations on the article in the
August 19, 1988, Syracuse Post-Standard.

4/ Eagan points to three other examples where it assertedly
Teased unimproved office space to nonpolitical groups below the
market rate, but fails to describe the rate charged for two of
the three instances cited.
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Furthermore, there is reason to doubt Eagan's claim of no

political purpose in the lease to Pooler.

The property manager of the building, John McAuliffe,
employed by Eagan, knew Pooler was a Pederal candidate in 1986,
and he was apparently aware of campaign activity taking place in
the building. McAuliffe is quoted as saying "[w]e often rent
spaces out for political purposes. You rent them out either as a
contribution or minimum rent. I don't know anybody in politics

who pays normal rent." Syracuse Post-Standard, August 19, 1988.

Moreover, according to the public record, Eagan received rent
checks from both of Pooler's campaign committees. An agency
agreement between Eagan and Lumbermens provides Eagan with
compensation based on the gross revenue collected from the
property during the agreement. Because respondent Eagan set the
rent for the building and had a financial interest in the office
space through the agency agreement, it is responsible for the
apparently below market rent charged Pooler and her Committees.
Therefore, there is reason to believe that the Eagan Real Estate
Co. violated 2 U.S.C. § 441b(a), by making an in-kind corporate

contribution to the Pooler campaign.
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Re: MUR 2677
Dear Mr. Noble:

Chairman McDonald's April 25, 1989 letter informing Lumbermens
Mutual Casualty Co. that the Commission has found Reason to Believe
in MUR 2677 was received on April 26, 1989. The letter also
contained interrogatories and a request for documents.

Although Lumbermens Mutual would be inclined to explore pre-
probable cause conciliation, counsel for the Commission has informed
me that your office would not be amenable to that wuntil the
interrogatories have been answered and the available documents
provided.

I am, therefore, requesting an extension to and including
May 26, 1989 for Lumbermens Mutual to respond to the interrogatories
and document request, as well as to provide additional information
on why no further action should be taken.

Please <contact me if I can provide further information
regarding this request.

Sincerely,
S ¢ 1' '
s b —

. Dahiel J.LSwillinger

DJS :mnd
cc: John K. Conway, Esquire
Keith Morgan, Esquire
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FEDERAL ELECTION COMMISSION

WASHINGTON. D C. 20463

May 4, 1989

Daniel J. Swillinger, Esquire
Alagia, Day, Marshall

Mintmire & Chauvin

1000 Thomas Jefferson Street, N.W.
Washington, D.C. 20007

RE: MUR 2677 :
Lumbermens Mutual Casually Co.

Dear Mr. Swillinger:

This is in response to your hand delivered letter of May 2,
1989, requesting an extension of 15 days until May 26, 1989 to
respond to the reason to believe finding against your client, and
to answer the interrogatories and document requests in this
matter. After considering the circumstances presented in your
letter, I have granted the requested extension. Accordingly, your
response is due by the close of business on May 26, 1989.

If you have any questions, please contact Keith V. Morgan,
the attorney assigned to this matter, at (202) 376-8200.

Sincerely,

Lawrence M. Noble
General Counsel

o &
BY: Lisa E. Klein
" MAssistant General Counsel




HANCOCK & EsTABEERGH
commnons atiow  ogqupy 10 AHI0: 29 paores s

W. CARROCStiuamnll MONY TOWER ¢ A. VAW W. NANCOCK
DONALD P MC CARYHY CHARLES H. 8ASSETT
PAUL M HANRAMAN PO. BOX 4978 DAVID T. GARVEY
EOWARD J PFOWL counstL
JOMN R VARNEY® SYRACUSE. NEW YORK 13221-49768

WILLIAM L. ALLEN JR

CHMARLE® H UMBRECHT. JR TELEPHONE (318) 471-3181 DANIEL 8. SEAMAN
DONALD J KEMPLE JONN T. MC CANN
CARL W PETERSON. JR TELECOPIER (318) 471-3187 STEVEN R. BHAW
$RUCE G SODEN JOMN L. MURAD, JA.
CLARK A PITCHER KENNETH P. HOLDEN
JAMES R. MC VETY STEPHEN A DONATO
ROBERY A, SMALL MARK J. SCHULTR
JAMES P BURNS. SRD 128 WOLF ROAD ALAN J. PIERCE

WALTER L MEAGHER. IR M. NATHLEEN LYNN
DONALD A DENTON ALBANY, NEW YORK 12208 MARTHA L. SEARY
CAVID W LARRISON R. JOWN CLARK
ROBERT J. HUGHES R * TELEPHONE (B18) 486-7680 RENEE L. JAMES

J THOMAS BASSETY BEVERLY A. LEWIS
RICHARD W. COOK TELECOPIER (B18) 488-7791 DAVIO G. LINOER

DAVID 8 HOWE WINTHROP H. THURLOW
GREGORY R THORNTON PATRICIA A. CROSDY
€. PARKER BROWN. 11 JOMN Y. CASRY, JR.

DOREEN A SIMMONS DANIEL P. PLEYCHER
DAVID & PEEBLES ® PAYNE STREET MICHAEL A OROPALLO

JAMES € SPARRES CLIZABETH A, BALVASNO
JAMES J CANFIELD HAMILTON. NEW YORK 13346 LLOYD C. SHAPPER
GERALD FiLSTACE TELEPHONE (318) 8241030 CoRISLT AT WOL NI

JEFPREY B. ANDAUS
JANET D CALLAMAN

s T May 8, 1989 PRI S W

MICHARL L CORP

Keith Morgan, Esq.

Federal Election Commission -

Washington, DC 20463 =

Re: Eagan Real Estate Co. =
MUR 2677

Dear Keith:

Pursuant to our recent conversation, I am writing to
respectfully request a thirty day extension of time to answer
the Interrogatories submitted in this case. Please let me hear
from you at your earliest convenience to confirm this request.

Very truly yours,

HANCOCK & ESTABROOK

’

{

/rwwx"/_iiklé;//f/

v

Thomas C. Buckel, Jr.
TCB/bjk




FEDERAL ELECTION COMMISSION:
WASHINCTON, D.C. 20463 "

Thomas C. Buckel, Jr.
Hancock & Estabrook

P.0.Box 4976 ~
Syracuse, NY 13221-4976

MUR 2677
Eagan Real Bstate Co.

Dear Mr. Buckel:

This is in response to your letter dated May 8, 1989,
requesting an extension of 30 days until June 15, 1989, to respond
to the reason to believe finding against your client, and to

~ ansver the interrogatories and document requests in this matter.
After considering the circumstances presented-in your letter, I
8 have granted the requested extension. Accordingly, your response ;

is due by the close of business on June 15, 1989.

If you have any questions, please contact Keith V. Morgan,
the attorney assigned to this matter, at (202) 376-8200.

Sincerely,

= Lawrence M. Noble
General Cgunsel

Lisa E. Klein :
Assistant General Counsel




BEFORE THE FEDERAL ELECTION COMMISSION

WASHINGTON, D.C. 20463

RE: MUR 2677

RESPONSE OF LUMBERMENS MUTUAL CASUALTY COMPANY

Now comes Lumbermens Mutual Casualty Company, through
undersigned counsel, and responds to the Federal Election Com-
mission’s letter of April 25, 1989, informing the Company that
the Commission has found reason to believe the Act has been

violated.

INTRODUCTION

The Lumbermens Mutual Casualty Company ("Lumbermens" or
"Company") received from the Office of General Counsel on Sep-
tember 6, 1988 a letter transmitting a complaint filed by the

National Republican Congressional Committee against Rosemary

Pooler, a candidate for Congress from the 27th District of New

York, her 1986 and 1988 principal campaign committees, Eagan Real

Estate, Inc., and Lumbermens.




The complaint alleged that Ms. Pooler and her committees

received an illegal corporate contribution in the form of office

space at a below-market-rate rental charge. The office building
in question is owned by Lumbermens; Eagan Real Estate manages the
building for the Company, and arranged for the Pooler occupancy.

Lumbermens filed a response on September 21, 1988, disputing
the complaint in all material respects. The Commission
subsequently found reason to believe a violation occurred.

The Company continues to believe that no impermissible
contribution occurred, because the rental arrangement was
commercially reasonable, both as to the charges and the tenancy.
The Company also believes that, while it is the owner of the
building, Eagan made the agreement with Ms. Pooler on its own,
and Eagan is solely responsible for the transaction, and,
therefore, responsible for any corporate contribution should the

Commission conclude that such resulted.

II. DISCUSSION

A. The Rental Arrangement Was in the Ordinary Course of

Business
The central allegation here is that Ms. Pooler and her
committees rented office space at a below market rate. Since the
building is owned and managed by incorporated entities, such
rate, if true, would constitute an illegal corporate contribu-

tion. 2 U.S.C. Sec. 441b(b)(2).
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The Syracuse Building has approximately 96,000 usable square
feet of office space, plus an additional 8,000 square feet of
retail space. None of the space is occupied by Lumbermens, or
its subsidiaries. Approximately 25% of the office space |is
currently vacant, which was also the situation at the time the
arrangement was made with the Pooler committees.

Eagan Real Estate records and Pooler committee disclosure
reports show that the Pooler committees paid a total of $2,038 in
rent during the 15 months, which actually represents a payment of
$3.25/square foot.

The Commission alleges that the per square foot charge was
substantially below the usual commercial rate for the building.
This too is incorrect.

It is normal commercial practice for Eagan Real Estate to
lease vacant, unimproved space at rates similar to that charged
Pooler. Eagan Real Estate notes at least three such instances in
the past two years in its memorandum dated 9/12/88. These
arrangements permit the building management to cover the
$1.90/square foot maintenance and utility cost, which it has to
pay whether the space is occupied or not.

During 1987, the Pooler committees were on a week-to-week
tenancy and agreed to pay janitorial and electrical costs.

Beginning January 1, 1988, the rent increased to $250/month,
and the tenancy became month~to-month. As noted in the letter to

Mr. Thachuck, the premises were rented "as is," and were not




improved during the Pooler tenancy. This represented a
substantial saving to the management.

Finally, it should be noted that the space was carried as
avajlable for rental throughout the Pooler tenancy. It had been
vacant for approximately two years prior to Pooler’s occupancy,
and it has remained vacant since she moved out at the end of
March, 1988.

2. The Rent Meets Standard of "Ordinary Course of

Business"

The Commission early on determined that a corporate contri-
bution does not result if a corporation is acting in the ordinary
course of business, even if it appears that a candidate receives
certain value for goods or services. AO 1976-86 (CCH § 5224) 1In
that Opinion, the Commission found no corporate contribution
existed, even though a billboard promoting the candidate was left
up beyond the rental period, because the corporate owner did not
deviate from its usual business practice.

In a more recent opinion relating to office space, the
Commission concluded that as long as "the agreement with the
Committee was in accord with the lessor’s usual and normal charge

and practice with respect to commercial 1leases,” no corporate

contribution results. AO 1982-4 (CCH 9§ 5671), see, also, AO
1985-28 (CCH q 5828).

The information set forth in the factual discussion clearly
establishes that the rental to Ms. Pooler and her committees was
in keeping with normal rental practices, and amounts paid were,

in fact, in excess of the actual cost to maintain the space.




The Pooler tenancy was in accord with the treatment of
non-political tenants for the similar type of unimproved space
and rental arrangement. The Commission errs in comparing this
rental with the $12/square foot charge for fully improved space
leased on an annual or multi-year basis.

As long as the rental generated a profit, as it did of $1.35
per sqg. ft., and the same arrangement was available to
non-political tenants, as it was, this was a permissible tenancy.
For the Commission to conclude otherwise is to substitute its ex
post facto judgment for a commercial judgment made under the
economic pressure of a 25% vacant building.

The city of Syracuse suffers from a depressed commercial
rental market, especially for old buildings such as this. As
long as the basic costs are covered, it is a "“commercially

reasonable" transaction.

B. Lumbermens Was Not Responsible for the Rental

The original complaint argued that either Lumbermens or

Eagan Real Estate made an illegal corporate contribution.

Lumbermens believes that no improper contribution occurred.
Since the Commission has preliminarily concluded otherwise, it
should be understood that the arrangement was undertaken by Eagan
Real Estate without the knowledge or approval of Lumbermens,

contrary to the agency agreement between Lumbermens and Eagan.




1. Factual Background

Eagan Real Estate, Inc. is acting as the leasing agent for
the Syracuse Building under a 1983 agreement between Lumbermens
and Eagan.

Paragraph 1(b) of the Agreement (attached as Exhibit C to
the Company’s September 21, 1988 response) provides that Eagan,
on behalf of Lumbermens, is to "negotiate rentals and leases in
the property." Paragraph 7 specifically reserves to the Company
the right of final approval of all leases. The Pooler rental was
negotiated by and agreed to by Eagan without the knowledge or
approval of Lumbermens, a fact which Eagan freely admits. This
is contrary to the agency agreement,1 as well as to Lumbermens’

policy and practice.2

2. Lumbermens Is Not Liable for the Acts of Eagan

Lumbermens and Eagan obviously had a principal-agent rela-
tionship, defined by the 1983 agreement. A principal is usually
liable for the acts of an agent, but there are a variety of
exceptions to this rule.

For example, it is well-established that a principal is not

responsible for the acts of an agent when those acts were clearly

1 See the Lumbermens letter, attached to the document
request, for Lumbermens’ view of the agency agreement, and
Eagan’s response agreeing to comply.

2 Ironically, the multi-candidate PAC of the Kemper Group

of 1insurance companies, of which Lumbermens 1is a member,
contributed to Ms. Pooler’s opponent. Any "contribution" to Ms.
Pooler was contrary to Lumbermens’ corporate policy and
interests.



inappropriate to, or unforeseeable in the accomplishment of, the
authorized activities of the agent. stat 2nd) of Age
Sec, 231.

This rental was made contrary to the agency agreement, and
was inappropriate to the agent’s authorized goal of renting space
in the building. If Lumbermens, a sophisticated company, had
known that a candidate for Federal office was a prospective
tenant, it would have made absolutely certain that no questions
existed as to a possible corporate contribution. It did not have
that opportunity.

The Commission’s Factual and Legal Analysis, at p. 6, simply
concludes that, "As the owner of the building, respondent
Lumbermens is 1legally responsible for the activities of its
agent, Eagan."

That conclusory assertion cannot withstand analysis. A

principal 1is not 1liable for every act of its agent:; the

exceptions are legion. Especially here, where the agent admits

that it failed to inform the principal (contrary to the agency
agreement), the principal cannot be held 1liable. Stover v.
Flowers, 94 N.W. 1100, 120 Ia. 514 (Ia. Sup. Ct.); see, also,
CJS, Agency §419.

Where the agent’s actions subject the principal to possible
civil and/or criminal enforcement, an element of knowledge or

acquiesence by the principal must exist. Arnot v. Pittston Coal

Co., 2 Hun. 591, 5 Thomps. & C. 143 (NY). That element

explicitly does not exist here.




III. CONCLUSION

For the ' foregoing reasons, Lumbermens Mutual Casualty

Company respectfully requests that the Commission find no

Probable Cause to Believe a violation occurred as it relates to

the Company, and dismiss the Company from this proceeding.

Respectfully submitted,

ALAGIA, DAY, MARSHALL, MINTMIRE
& CHAUVIN

1

\\ggliel J\ swillinger
unsel to Lumbermens Mutual
Casualty Company

May 26, 1989

015DJS1.3D/wp




Before the
Federal Election Commission
Re: MUR 2677
Response of Lumbermens Mutual Casualty Co.
to Questions and Request for Documents
1. Did you enter into a lease in connection with the
office space?
Response: An oral lease apparently was entered into by

Eagan Real Estate without the knowledge or approval of

Lumbermens. Lumbermens has no writing regarding the lease except
for the September 18, 1988 letter to Nicholas B. Tkachuk, which
was provided to the Commission as Exhibit A of Lumbermens’
September 21, 1988 response.

2. State the per square foot rent you charged Pooler for
the office space.

Response: The total rental received from the Pooler
committee over the 15 month period was $2,038, or $136/month, for
a 500 square foot office. $136 + 500 X 12 months = $3.25 per
square foot per year.

3. State the rent you charged per square foot to other
tenants for office space during the period of Pooler s tenancy.

Response: The building in question has approximately 96,000
square feet, approximately 75% of which was leased during the
period in question. Eagan Real Estate has informed Lumbermens
that per square foot rentals during this period generally ranged
from $12.00 to $13.00, depending upon the length of the lease,

the time the original lease was negotiated, the size of the
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space, and the commercial office space market in the vicinity at

the time the lease was negotiated. The Pooler space represented
about one-half of one percent (.0052) of the total office space
in the building.

4. Give examples of discounted rentals to other tenants in
the Syracuse Building, including the terms and duration of
occupancy.

Response: Paragraph 5 of Eagan Real Estate’s September 12,
1988 Memorandum (Exhibit B to the September 21 filing) describes
three instances of "discounted” rentals.

5. Please state if there were other instances where you
employed oral leases for your tenants in the Syracuse Building.

Response: Lumbermens is not in possession of information
regarding oral leases beyond what Eagan Real Estate provided in
its letter and memorandum.

6. Please provide the rental history of Pooler’'s office
space.

Response: Lumbermens is not in possession of detailed
information regarding the rental history. Eagan informed
Lumbermens that the space was vacant for many months prior to the
Pooler tenancy, and remains vacant.

7. Summarize communications between you and Eagan Real
Estate Co. concerning the office space.

Response: The letter and memorandum from Eagan Real Estate
represent the entire body of written communications. The
substance of telephone communications which occurred after this

matter was raised in the press are reflected in the written

i




communications regarding the Pooler matter. Lumbermens was not
aware of the Pooler arrangement prior to the newspaper stories.

Attached are two additional letters: one from Lumbermens to

Eagan, and a reply regarding Eagan's failure to comply with the

agency agreement.

Signed under penalties of perjury.

s72 5751 L1l 2L

Date For Lumbermens Mutual Casualty Co.

1651JC




. October 7, 1988

Mr. John E. McAuliffe
Manager

Eagan Real Estate, Inc.
Mony Tower 1 Suite 1600
100 Madison Street
Syracuse, N.Y. 13202-2794

ROSEHAn! POOLER OCCUPANCY
Doax Jack.

As you know, Lumbermens Mutual Casualty Company (LMC) recently received
a complaint filed by the Federal Election Commission relating to the
tenancy of a candidate for political office in our Syracuse building.
The complaint alleged that this candidate paid a below market rent

on the space leased from LMC and thus was the recipient of an illegal
corporate campaign countribution from LMC.

Our records show, and you have aéinovledged in writing, that LMC had
no knowledge of this individual or her temancy in the Syracuse building.

Regardless of the qneition of vhether this temancy was at or below
a fair market rent, we must remind you of the provisions in our agreement,
vhich provide:

“7. All contracts or matters including, but not limited to
leases or legal proceadings directly or indirectly pertaining

to the property, its management or otherwise, shall at all times
be subject to the final approval and instructions of the "Owner,"
it being specifically agreed that the "Owner" reserves this
authority."

At 3 minimum, this provision would require that all leases be reduced
to writing and made subject to LMC's prior written approval.

Please confirm in writing your understanding of this provision of our
agreement, 8o that thore can be no similar misunderstandings in the
future.

Sincerely,

LUMBERMENS MUTUAL CASUALTY COMPANY

N. B. Tkachuk
Real Estate Officer
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October 18, 1988
“Our 69th Year"

Nicholas B. Tkachuk

Real Estate Offlcer

Lumbermens Mutual Casualty Company
Kemper Insurance Bullding

Long Grove, |IL 60049

Re: ROSEMARY POOLER OCCUPANCY
Dear Nick:

This will acknowledge your letter of October 7th, 1988. We are
writing to assure you that In the future our flrm wiill strictly ablde
by the provisions contalned In Paragraph 7 of the Management Contract
dated December 1, 1983.

We regret any Inconvenlence caused you due to the above
occupancy and assure you that such an occurrence will not be repeated.

Thank you for your contlinued cooperatl!on.

Very truly yours,

EAGAN REAL ESTATE, INC.
/‘\ -

/\xﬂéC(ca-

; John E. McAullffe
Manager

-

7

JEM/pI

ADDRESS ALL COMMUNICATIONS 1O THE COMPANY ®




COUNSELORS AT LAW R
Own » =89° ' NG8 .8 T s [ -
w CofmOL. COTHE MONY TOWERR | L e GRF pE % """"_ LI
arny Cmam
N IE A At an »0 sox 4978 avin e an el
id
Y (vaa ey SYRACUSE. NEW YORK 13221:4978 counse.
WiLLIAM o ALuEN U8 o
c....:- .':::n.u-v " YELEPHONE (518 671-3181 oee e e aehuar
00naLD A ™ IOmN T wC Cank
camL w .|v¢:qeu " PELECOPIEN (318) 471-3107 SYevie T dlge
RUCE G 9008 10N . MURAD .0
CLanx & PITCNES — XENNE ™ & mOLOE™
iamge @ wC vE°Y 97€ongw & OONATO
v
::-.::'- .-::::‘no 123 WOLF ROAD :::: 4 :‘e‘::“ (]
waivteatagute ALBANY. NEW YORK 13208 caarateenar”
Ao ar; Ausagn. o ° TELEPHONE (818) 488-7680 2 joum Cuaar
*uOmag 8488E°T 3 @EvENLY & EW'D
aicmano w cOOK TELECOMEN (918) 488-77 0avio & inaEe
Oavi0 8 =owe WIRTHEOP w TwyuB Ow
CREGOAY @ "MOANTON PATAICIA A CROSAY
€ Panxge §0QwN J0mn T Caglv ,8
008EEN & S MMONE PAYNE STR DaniEL @ P ETCHEN
oav:0 € "REBLES . LA L wiCnafL &4 O00RAL.0
N. N CLIZABET" & SALVAQNO
HAMILTO W YORK 13340 N oiatehaarren
TELEPHONE (318) 834-1038 LT G L
F, [] <
LT CALoamaAN ALS0 A0MIT7LD 0 L0904 9a8
':Thn: < IA:CICL el Jun. 1‘ (4 1989

“Cuats v COOS

3

4

/

=
. g - S

HANCOCK & ESTABROOK

Keith Morgan, Esq.
Federal Election Commission
Washington, DC 20463

Re: Eagan Real Estate Co.
MUR 2677

Dear Keith:

atd

NOTSSIHISGD it 115 VU1
0313234

Enclosed please find my client’s answer to the
Interrogatories in this matter.

1 Ha 91 N¥ 68

75
13

Very truly yours,
HAN & ESTABBQ?K'

A /,;,L- /, N

Thomas C. Buckel, Jr.

TCB/bjk
Enclosure
cc: Mr. Jack McAuliffe




In Re:
ANSWERS TO
EAGAN REAL ESTATE, INTERROGATORIES

Respondent.

Respondent, Eagan Real Estate (hereinafter "Eagan"),
hereby answer the Interrogatories as follows:

INTERROGATORIES #1: Did you entcr into a lease in connecticn

with the office space?

(a) What were the terms of the lease?

(b) If the lease terms changed, explain
each change in terms, including the dates for which each set of
terms was effective.

(c) Was the lease at any time reduced
to writing? If the answer is yes, produce all documents
containing such writing and state during what dates of occupancy
the writing was in effect.

ANSWER #1: Yes.

(a) Eagan agreed to lease Suite 202 in

the Syracuse Building to Rosemary Pooler on a week-to-week
basis, "as is" with no improvements, at the monthly rate of
$3.25 per square foot, commencing January 1, 1987, through
December 31, 1987 subject at all times to termination upon
finding a permanent tenant for the premises. Thereafter, from
January 1, 1988 through March 31, 1988, the monthly rate was

increased to $5.13 per square foot.
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(b) On or about March 15, 1988, a
written lease agreement was signed, a copy of which is attached
hereto. After declaring her candidacy for Congress, Pooler
vacated the premises on or about March 31, 1989.

(c) A copy of the lease is attached
hereto.

INTERROGATORY #2: State the per square foot rent you

charged Pooler for the office space:

(a) Explain how the number given in (2)

was calculated and detail the underlying figures used.

(b) State what factors were considered
in deciding upon the rent charged Pooler.
ANSWER #2: - $3.25 through December 31, 1987; $5.13
thereafter.

(a) Recovery of pro-rata charges for
janitorial services, electricity and taxes and saving of the
ordinary tenant improvement costs of $10.00 to $15.00 per square

foot.

(b) Recovery of all pro-rata costs for
the space, which was otherwise vacant; use and occupancy of
otherwise vacant space, to increase the marketability and
attractiveness of the Building as a whole for prospective
tenants; saving of tenant improvement expenses; ability to make
a small profit on otherwise vacant space which is potentially
untenantable for ordinary office purposes due to its location

(see diagram attached).




INTERROGATORY #3: State the rent you charged per square
foot to other tenants for office space during the period of
Pooler’s occupancy, and for each such tenant:

(a) Provide the name and nature of the
tenant’s business and duration of their occupancy.

(b) Explain how the figures given in

(3) were calculated.

(c) State what factors were considered

in deciding upon the rent charged.

ANSWER #3: See rent roll attached.

(a) See rent roll attached.

(b) Comparable rentals in Syracuse, New
York; cost of tenant improvements:; marketability and
attractiveness of space; pro-rata share of overhead expenses;
amount of square-footage leased.

(c) See 3(b) above.

INTERROGATORY #4: Give examples of discounted rentals to

other tenants in the Syracuse Building, including the terms and
duration of occupancy. For each example involving a written
lease, provide a copy of the written lease.

ANSWER #4: Respondent objects to the premise of
this interrogatory in that the space occupied by Pooler is
basically untenantable, and is currently vacant with no tenant
prospects, such that any rent received for such space, by
definition, is not "discounted". Other comparable rates during

the period at issue are as follows:
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(a) Mutual of New York leased 1,280
square feet on the fifth floor on a month-to-month basis, at the
rate of $2.00 per square foot, for use in a scholastic art
competition.

(b) M. Raftrey leased 1,000 square feet
on the second floor on a month-to-month basis, at the rate of
$2.00 per square foot, for charitable purposes.

(c) Energy Controls leased 3,800 square
feet on the third floor on a month-to-month basis, at the rate
of $3.50 per square foot.

INTERROGATORY #5: Please state if there were other
instances where you employed oral leases for your tenants in the
Syracuse Building} if yes, provide the number of instances,
names of tenants, nature of the tenant’s business and duration

of the tenancy.

ANSWER {5: Yes, See 4 above.
INTERROGATORY #6: Please provide the rental history of

Pooler’s office space, i.e. previous leases, tenants, rent
charged, periods of vacancy if any, up to the present.

ANSWER #6: The space occupied by Pooler was part of
a 1,738 square foot unit that was occupied by the Jefferson
Franklin Corporation from November 1, 1984 until May 31, 1985,
when the tenant was evicted for non-payment of rent. This
tenant’s rental for the larger space was leased at the rate of

$6.83 per square foot. This space was subsequently divided,

with a physician’s office occupying approximately 1,153 square
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feet. The balance of the space was rented to Pooler. The space
rented to Pooler has been vacant since March, 1988, when she
terminated her lease. At all times during Pooler’s occupancy,
and carrying on to the present, the space was carried on Eagan
Real Estate’s list of premises available for rental, along with
other second floor space. No tenant prospects presently exist
for this space, and the Syracuse Building has a twenty-five
(25%) percent vacancy rate.

INTERROGATORY #7: Summarize communications between you and

the Lumbermens Mutual Casualty Co. concerning the office space.
ANSWER £7: None.

INTERROGATORY #8: Please produce each and every document

not already provi&ed that concerns the above, except you need
not produce documents already submitted to the Commission by
letter dated September 20, 1988, or leases discussed in response
to Question 3.

ANSWER #8: Documents attached.

Dated: June 8, 1989.

Eagan Real Estate

MONYlower 1
Syracuse, New York 13¥02




STATE OF NEW YORK )
COUNTY OF ONONDAGA )

John C. Murphy , being duly sworn, deposes and

says that deponent is the President of Eagan Real Estate
the corporation named in the within action; that deponent has
read the foregoing Answers to Interrogatories and knows the
contents thereof; and that the same is true to deponent’s own
knowledge, except as to the matters therein stated to be alleged
on information and belief, and as to those matters deponent
believes it to be true. Deponent is an officer thereof, to-wit,

its President .
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Ap. Keith V. Morgan, Esquire @

. Office of the General Counsel !5

Federal Election Commission

) 999 E Street, N.W.

. Room 657
< Washington, D.C. 20463

) RE: MUR 2677; Respondents: Rosemary Pooler, Friends

of Rosemary Pooler, Friends of Rosemary Pooler
'88, and James M. Hanley As Treasurer

Dear Mr. Morgan:

On behalf of the above-referenced respondents in MUR 2677, we
hereby request an extension of time until July 9, 1989 in which to
respond to the Commission's reason-to-believe determination in this
matter, as well as the interrogatories and request for production
of documents forwarded to the respondents.

This extension of time is necessary for several reasons. First,
as discussed, the vast majority of the files and records of the
Pooler Campaign were put in storage in Syracuse after the 1988
General Election. Access to these documents is essential to the
preparation of an adequate response in this matter. Ms. Pooler

has requested these records from storage, and they should be made
Thus, an extension of time is required

available to her next week.




Keith V. Morgan, Esquire
June 16, 1989
Page 2

to review these documents and prepare a full response to the
Commission's findings and interrogatories.

Second, as you are aware, approximately eight months have
elapsed between the time the Complaint was filed in MUR 2677 and
respondents' notification of a reason-to-believe finding. In that
time, Ms. Pooler was defeated in her bid for a congressional seat,
and has now returned to private life. She no longer has a campaign
staff or a campaign office. Thus, she has to work around her own
hectic work/travel schedule, and the work/vacation schedules of
former staffers, in order to compile the information requested by
the Commission. This is a time-consuming task, necessitating the
requested extension of time.

Therefore, for the reasons set forth herein, we respectfully
request that the requested extension of time be granted.

Sincerely,

%@Q@MC (Vo

Leslie J. Ke
Respondents'’ c unsel




FEDERAL ELECTION COMMISSION

WASHINGTON, D C 20463

June 21, 1989

Leslie Kerman, Esquire
epstein, Becker & Green, P.C.
1140 19th Street, N.W.
Wwashington, D.C. 20036-6601

MUR 2677

Rosemary Pooler, Friends of

Rosemary Pooler, Friends of
of Rosemary Pooler '88

and James M. Hanley,

as treasurer of both
Committees

Dear Ms. Kerman:

This is in response to your hand delivered letter dated
June 16, 1989, requesting an extension until July 9, 1989 to
respond to the Commission’s reason to believe findings, and
questions and document requests in this matter. After considering
the circumstances presented in your letter, I have granted the
requested extension. Accordingly, since July 9, 1989 is a Sunday,
your response is due by the close of business on Monday, July 10,
1989.

If you have any questions, please contact Keith V. Morgan,
the attorney assigned to this matter, at (202) 376-8200.

Sincerely,

Lawrence M. Noble
General Counsel

S st

BY: Lisa E. Klein
Assistant General Counsel
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In Re:
ANSWERS TO

EAGAN REAL ESTATE, INTERROGATORIES ’

Respondent.

Respondent, Eagan Real Estate (hereinafter "“Eagan"), '
hereby answer the Interrogatories as follows:

INTERROGATORIES #1: Did you enter into a lease in connection

with the office space?
(a) What were the terms of the lease?
(b) If the lease terms changed, explain
each change in terms, including the dates for which each set of

terms was effective.

(c) Was the lease at any time reduced
to writing? If the answer is yes, produce all documents
containing such writing and state during what dates of occupancy
the writing was in effect.

ANSWER #1: Yes.

(a) Eagan agreed to lease Suite 202 in
the Syracuse Building to Rosemary Pooler on a week-to-week
basis, "as is" with no improvements, at the monthly rate of
$3.25 per square foot, commencing January 1, 1987, through
December 31, 1987 subject at all times to termination upon
finding a permanent tenant for the premises. Thereafter, from
January 1, 1988 through March 31, 1988, the monthly rate was

increased to $5.13 per square foot.
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(b) On or about March 15, 1988, a
written lease agreement was signed, a copy of which is attached
hereto. After declaring her candidacy for Congress, Pooler
vacated the premises on or about March 31, 1989.

(c) A copy of the lease is attached
hereto.

INTERROGATORY #2: State the per square foot rent you

charged Pooler for the office space:

(a) Explain how the number given in (2)
was calculated and detail the underlying figures used.

(b) State what factors were considered
in deciding upon the rent charged Pooler.

ANSWER #2: $3.25 through December 31, 1987; $5.13
thereafter.

(a) Recovery of pro-rata charges for
janitorial services, electricity and taxes and saving of the
ordinary tenant improvement costs of $10.00 to $15.00 per square
foot.

(b) Recovery of all pro-rata costs for
the space, which was otherwise vacant; use and occupancy of
otherwise vacant space, to increase the marketability and
attractiveness of the Building as a whole for prospective
tenants:; saving of tenant improvement expenses; ability to make
a small profit on otherwise vacant space which is potentially

untenantable for ordinary office purposes due to its location

(see diagram attached).
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INTERROGATORY $#3:. State the rent you charged per square
foot to other tenants for office space during the period of
Pooler’s occupancy, and for each such tenant:

(a) Provide the name and nature of the
tenant’s business and duration of thei; occupancy.

(b) Explain how the figures given in
(3) were calculated.

(c) State what factors were considered

in deciding upon the rent charged.

ANSWER $#3: See rent roll attached.

(a) See rent roll attached.

(b) Comparable rentals in Syracuse, New
York; cost of tenant improvements; marketability and
attractiveness of space; pro-rata share of overhead expenses;
amount of square-footage leased.

(c) See 3(b) above.

INTERROGATORY $4: Give examples of discounted rentals to

other tenants in the Syracuse Building, including the terms and
duration of occupancy. For each example involving a written
lease, provide a copy of the written lease.

ANSWER #4: Respondent objects to the premise of
this interrogatory in that the space occupied by Pooler is
basically untenantable, and is currently vacant with no tenant
prospects, such that any rent received for such space, by
definition, is not "discounted". Other comparable rates during

the period at issue are as follows:




(a) Mutual of New York leased 1,280
square feet on the fifth floor on a month-to-month basis, at the
rate of $2.00 per square foot, for use in a scholastic art
competition.

(b) M. Raftrey leased 1,000 square feet
on the second floor on a month-to-month basis, at the rate of
$2.00 per square foot, for charitable purposes.

(c) Energy Controls leased 3,800 square
feet on the third floor on a month-to-month basis, at the rate
of $3.50 per square foot.

INTERROGATORY #5: Please state if there were other
instances where you employed oral leases for your tenants in the
Syracuse Building; if yes, provide the number of instances,
names of tenants, nature of the tenant’s business and duration

of the tenancy.

ANSWER £5: Yes, See 4 above.
INTERROGATORY #6: Please provide the rental history of

Pooler’s office space, i.e. previous leases, tenants, rent
charged, periods of vacancy if any, up to the present.

ANSWER #6: The space occupied by Pooler was part of
a 1,738 square foot unit that was occupied by the Jefferson
Franklin Corporation from November 1, 1984 until May 31, 1985,
when the tenant was evicted for non-payment of rent. This
tenant’s rental for the larger space was leased at the rate of

$6.83 per square foot. This space was subsequently divided,

with a physician’s office occupying approximately 1,153 square




feet. The balance of the space was rented to Pooler. The space
rented to Pooler has been vacant since March, 1988, when she
terminated her lease. At all times during Pooler’s occupancy,
and carrying on to the present, the space was carried on Eagan
Real Estate’s list of premises available for rental, along with
other second floor space. No tenant prospects presently exist
for this space, and the Syracuse Building has a twenty-five

(25%) percent vacancy rate.

INTERROGATORY #7: Summarize communications between you and
N the Lumbermens Mutual Casualty Co. concerning the office space.
™ ANSWER #7: None.
- INTERROGATORY #8: Please produce each and every document
h not already provided that concerns the above, except you need
Nj not produce documents already submitted to the Commission by
o letter dated September 20, 1988, or leases discussed in response
< to Question 3.
A ANSWER #8: Documents attached.

Dated: June 8, 1989.

Eagan Real Estate

MONY Jfower I
Syracuse, New York 132




STATE OF NEW YORK )
COUNTY OF ONONDAGA )

John C. Murphy , being duly sworn, deposes and

says that deponent is the President of Eagan Real Estate

the corporation named in the within action; that deponent has
read the foregoing Answers to Interrogatories and knows the
contents thereof; and that the same is true to deponent'’s own

knowledge, except as to the matters therein stated to be alleged

on information and belief, and as to those matters deponent

believes it to be true. Deponent is an officer thereof, to-wit,

its President .

< Swarn to before me this
(_day of June, 1989.

N /@MJ / /Q//ZLL

Notary /ijllc

BRENDA J. KELLEY
Notary Public, State of New York
Quaified in Onon. Co. No. 4800331

My Commission Expires '°/3‘I_§§
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March 15, 1988
"Our 69th Year"

Friends of Rosemary Pooler
Suite 202 - Syracuse Building

> 224 Harrison Street

Syracuse, NY 13202

N
—_— Att: Tina Stoll
Dear Ms. Stoll:
M
Suite 202 of the Syracuse Building, designated as Area "242" and
& 5

outlined in red on the attached Plan will be leased to the Friends of Rosemary
o Pooler on a month-to-month basis commencing March 1, 1988 at the monthly rent
of 250.00excluding electricity.

<
. It is understood that the Landlord may obtain possession of these

premises by serving notice on the Tenant to vacate no later than thirty (30)
- days after service of notice.

Yours very truly,

EAGAN REAL ESTATE, INC.
Managing Agent

/;.,_' RSt L"L“(‘f(L

JEM/p] John E. McAu]1ffe
Enc. Authorized Agent
ACCEPTED:

FRIENDS OF ROSEMARY POOLER

~~az-z
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) SYRACUSE wu.nms.

224 Harrison Street, Syracuse, ‘New York

LEASE
SQ.FT.|SQ.F
SPACE TENANT ro|EXPIRES [ AREA | RATE| RENTAL

Ground
Floor ALLRIGHT DUTCH PARKING, INC. 3 10/31/92 | 73,446

Cancellation in the event build-

ing is sold or that Lessee

discontinues its parking services

on 90 day notice.

571 /86-10/31 /87 30,000.00
First  |11/1/87-10731/92 33,000.00

Floor RAYMOND J. SMITH, d/b/a “King
Raymond's”, Taxes & Oper. @ 2% 10 6/30/93 3,034
BY 1983. 6% of sales over
$289,067; $341,367.

— 7/1/83-6/30/88 4.47 | 13,572.00
7/1/88-6/30/93 5.51 | 16,704.00

Area B & C Pizza Space 9Yr.
N 8Mo.

A ROBERT L. RUGG, d/b/a “Postal

Instant Press”, Taxes & Oper. 5 4/30/88 890| 6.50 5,785.00

M3 @ 1%, BY 1980. (1) 5-Yr. Opt. to
- renew @ $8,900/yr.

GLAMOUR CENTER COIFFURES, INC. 5 5/31/90 950
Taxes & Oper., BY 1982.

)
< 6/1/85-5/31/88 8.50 8,075.00
.

6/1/88-5/31/90 10.00 9,500.00

— BENEFICIAL FINANCE CO. OF N.Y. 5 6/30/88 1,933 6.50| 12,564.43
Taxes & Oper. @ 2%, BY 1983.

Second
Floor VACANT 1,107

JOHN T. HUNTER, ESQ., Taxes & 5 |8/31/86 852|11.00| 9,377.52
Oper. @ .007%, BY 1982.

SNELLING & SNELLING, Taxes & 5 8/31/86 770{ 9.00 6,930.00
Oper. @ 8%, BY 1982

MOLONEY & FLETCHER, Taxes & Oper.| 3 8/31/89 540113.00 7,020.00
@ .6%, BY 1982. Lessee has

option to acquire alternate space
should it become available

@ $9/sf.

PASQUALE & BOWERS, Taxes & Oper. | 5 1/31/90 3,716|11.34 1 42,140.36
@ 3.7%, BY 1985.




SYRACUSE BUILDING .

224 Harrison Street, Syracuse, hew York

SPACE

TENANT

LEASE

TERM
YRS.

EXPIRES

SQ.FT.
AREA

SQ.FT
RATE

RENTAL

SecondX/
Floor

v

DATAPOINT CORPORATION, Taxes &
per. . 32%, BY 2. $125/mth
for 5 parking spaces w/ 30 days
notice to cancel. (1) 3-Yr. Opt.
to renew at prevailing market
rate. (Subleased 1,049 SF to
Multiple Sclerosis)

TJEPFERI W flAmkt n/  CORPORATION

5

3

VACANT

T. R. LOWE,INC., d/b/a
"Management Recruiters of

Syracuse, Taxes & Oper. @ 1.7%
BY %983.

ONONDAGA COUNTY MEDICAL SOCIETY,
Taxes & Oper. @ 3% w/cap of
$1,500, BY 1982; 3% w/cap of
$7,500 BY & bal.of term, 1983.

MC AULIFFE & MC AULIFFE, Taxes
Oper.; BY 1982 @ 2.1%.

5/1/85-4/31/87
6/1/87-5/31/90

UNEMPLOYMENT TAX COUNCIL, Taxes
& Oper. @ 5.4%, BY 1982.

BAUM & WOODARD, (Individually),
Taxes & Oper. @ 1.15%, BY 1982.

U.S.F. & 6. C0., Taxes & Oper.

@ 15.04%, BY 1982. (1) 5-Yr. Opt.
w/ rent established for 1st-5 Yr.
Opt. ($151,600/yr.) & no more
than $13.75/s.f.

NORTHEAST DAIRY COOPERATIVE, INC.

Taxes & Oper. @ 15.04%, BY 1984
Space Subleased To:
U.S.F.&G.

11/14/86

5/31/88

5/31/87

5/31/90

5/31/87

9/30/87

12/31/92

12/31/88

1,263

1,738

330

1,497

3,000

2,064

5,133

1,108

14,400

9,230

9.50

12.10

10.31

11.34
12.17

9.81

11.38

10.53

10.52

$ 11,998.

18,117

30,930.

23,408.
25,128.

50,376.

12,614.

151,620.

97,057.

50

.00

00

00

00

00

00

00
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224 Harrison Street, Syracuse, . ew York

SPACE

LEASE

TENANT

TERM

YRS.

EXPIRES

SQ.FT.
AREA

SQ.FT
RATE

RENTAL

Fifth

Floor \A

Sixth
Floor )‘

Seventh
Floor

A X L

Eighth |

Floor \*\

ALI, PAPPAS & COX, Taxes & Oper.
@ 5.2%, BY 1985.

9/1/85-8/31/88

9/1/88-8/31/90

9/1/90-8/31/95; going market rate
but no less than $12/s.f.

NORTHEAST DAIRY COOPERATIVE, INC.

VACANT

EYE CONSULTANTS OF SYRACUSE, P.C.

Taxes & Oper. @ 9.22%, BY 1982

(% is for full occupancy of bldg.
or 85%. Should bldg. not be fully
occupied, then % to be
recalculated) Escalation to be
increased to 10.27% should addt'l}
1,000 S.F. be acquired.

MASS. MUTUAL (AGENCY)

Oper. @ 10.5%.
WM. H. McGEE & CO., INC., Taxes

& Oper. @ .0075%, BY 1982.
CARPENTER & HUGHES, INC., Taxes

& Oper. @ .006%, BY 1982.
EASTERN PLANNED INCOME, INC.

Taxes & Oper. @ .9%, BY 1985.

MASS. MUTUAL LIFE INS. CO. (GROU

10

7yrs
11Mo

Taxes & Oper. @ 1.1%, By 1985.
MASS. MUTUAL (AGENCY), Taxes &

Oper. @ 17.7%, BY 1982. (1) S5-Yr.
Opt. Rental -same as 10th yr. of
Lease + 50% of COL increase
between 1982 & 1992 & all accrued
escalation from 1982. Addt'l. opt
to lease balance of 8th fl. space
at current psf rate.

12/1/84-2/28/87
3/1/87-2/28/92

10

8/31/95

6/30/86

12/31/87

.| 2/28/92
12/31/87
1/31/87

11/30/89

4/30/88

2/28/92

5,170

2,742
11,658

8,755

2,856

677

627

949

884

8,859

10.00
12.00

9.00

10.19

6.50

12.00

10.00

12.00

13.00

15.17
20.14

$ 51,700.00

62,040.00

24,678.00

89,213.45

18,555.00

8,124.00

6,270.00

11,388.00

11,492.00

134,348.76
178,382.76




SYRACUSE BUILDING .

224 Harrison Street, Syracuse, New York

LEASE
SQ.FT.|SQ.FT
SPACE TENANT gggM EXPIRES | AREA | RATE RENTAL

Eighth

Floor HARRIGAN & DOLAN, Taxes & Oper. 5 9/30/87 1,575
@ 1.7%, BY 1982.
10/1/85-9/30/86 13.00 |$20,475.00
10/1/86-9/30/87 14.00 | 22,050.00
HAWTHORNE CONSULTING SERVICES, 5 10/31/87 | 2,090 12.30 | 25,707.00
Taxes & Oper. @ 2.2%, BY 1982.
Lease may be terminated after 3
yrs. w/ 90 day's written notice.

Basement |VACANT - Storage 200

Storage
BENEFICIAL FINANCE CO. OF N.Y. M/M 2001 3.00 600.00
ONONDAGA COUNTY MEDICAL SOCIETY 5 5/31/87 200 | 3.00 600.00
U.S.F. & G. COMPANY 5 12/31/91 400 | 3.00 1,200.00
NORTHEAST DAIRY COOPERATIVE, INC.| 3 11/30/88 800 1.50 1,200.00
EYE CONSULTANTS OF SYRACUSE, P.C.| 4 12/31/87 200 | 3.00 600.00
MASS. MUTUAL LIFE INS. CO.
{AGENCY) M/M 200 | 3.00 600.00
ALI, PAPPAS & COX 200
KING RAYMOND'S 800

rs
7/30/86

TOTALS:

BASEMENT SPACE: 3,000 SF
VACANT BASEMENT SPACE: 200 SF
GARAGE SPACE: 73,446

RENTED SPACE: 87,302 SF
VACANCIES: 13,095 SF

ANNUAL RENTALS TOTAL: $938,336.02




280 PARK AVENUE
NEW YORK, NEW YORK 10177-0077¢
(212) 3514500

1878 CENTURY PARK EAST
LOS ANGELES, CALIFORNIA §0087-250!
(213) 556-888!

SIX LANDMARK SQUARE
STAMFORD, CONNECTICUT 06901-2704t
(203) 348-3737

2i2 CARNEGIE CENTER
PRINCETON, NEW JERSEY 08540-62i12
(B09) 452-2445

27 SCHOOL STREET
BOSTON, MASSACHUSETTS 02i08-4303
(817) 720-3555

! RC. NEW YORK, WASHINGTON, D.C.
CONNECTICUT, VIRGINIA AND
TEXAS ONLY

N
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N HAND-DELIVERED

M Keith V. Morgan, Esquire

. Office of the General Counsel
Federal Election Commission

O 999 E Street, N.W.
Room 657

<r Washington, D.C. 20463

) RE: MUR 2677; Respondents: Rosemary Pooler,

ATTORNEYS AT LAW
140 19T STREET, N.W,
WASHINGTON, D.C. 20036-8601¢t

(202) 881-0900
TELECOPRIER: (202) 296-2882

DIRECT LINE

August 14, 1989

EPSTEIN BECKER & GREEN, PC.

FOUR EMBARCADERO
SAN FRANCISCO, CALIFORNIA 9411-5954
415) 398-3500

12201 MERIT DRIVE
DALLAS, TEXAS 752%|-2213¢
(214) 490-3143

ONE WOODWARD AVENUE
DETROIT, MICHIGAN 48228-34)12
(313) 965-3i190

515 EAST PARK AVENUE
TALLAHASSEE, FLORIDA 32301-2524
(904) 68I1-0806

2400 SOUTH DIXIE HIGHWAY, SUITE {00
MIAMI, FLORIDA 33133
(305) 8586-1100

510 KING STREET, SUITE 30!
ALEXANDRIA, VIRGINIA 22314-3132¢
(703) €84-1204

N0J 1VY-X 9 30 3014
03 NUIL3:
e VRl

0S< Hd % 9nve6e

nod

Friends

of Rosemary Pooler, Friends of Rosemary Pooler

- '88, and James M. Hanley As Treasurer

Dear Keith:

Enclosed please find responses to the Commission's questions
and requests for documents in the above-referenced matter.

In addition,
the complaint, dated September 23, 1988.

Respondents resubmit their initial response to
The responses forwarded

to you today support the arguments and conclusions previously made

by Respondents.

In their entirety,

these documents clearly

demonstrate that Respondents did not violate federal election law
in connection with their use of office space in the Syracuse

Building, and accordingly,

find probable cause in this action.

that the Commission should decline to




Keith V. Morgan, Esquire
August 14, 1989
Page 2

Thank you for your assistance and cooperation in this matter.
If you have any further questions regarding this complaint, please
do not hesitate to contact me at 202/861-1877.

Very truly yours,

oot Woerna)

Leslie J. Kerman
dents

Counsel to Resp

O Enclosure

3

2
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1
!
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FEDERAL ELECTION COMMISSION

Questions and Request for the Production of Documents to Rosemary
Pooler regarding the office space rented in the Syracuse Building
from November, 1986 to March, 1988.

INTERROGATORY NO. 1l: State the total amount in expenditures
you made in connection with office space:

a. State how each expenditure related to the office
space.

b. Provide dates for each expenditure.

c. Identify all documents that relate to each
expenditure, including cancelled checks.

RESPONSE:

Ms. Pooler made a number of expenditures in connection with
the legal, personal and business, non-political activities she
engaged in from the above-referenced office space. The Commission,
however, has no jurisdiction to question Ms. Pooler, or request
documents from her, regarding her legal, personal and business, non-
political expenditures and activities, particularly for a time period
when she was not a candidate for federal office. Moreover, as Ms.
Pooler is a lawyer, information in connection with the activities
for client(s) undertaken by her from the referenced office space
is privileged.

INTERROGATORY NO. 2: State your relationship with the Eagan
Real Estate Co. and/or its officers, directors, agents or employees:

a. Identify all documents relating to any relationship
between you and Eagan Real Estate.

Identify any leases signed by you with Eagan Real
Estate for the office space.

RESPONSE:

a. As stated in the response of Pooler and the Pooler
committees dated September 23, 1988, the rental relationship between
Rosemary Pooler and Eagan was pursuant to an oral agreement and,
therefore, no documentation was prepared. Eagan continued to seek
permanent tenants for the office space while Pooler used the space
for legal, personal and business, non-political activities on a
temporary basis. An oral agreement was, therefore, satisfactory
to both parties.




Other than the referenced rental arrangement, to the best of
her knowledge, Ms. Pooler has no relationship(s) with Eagan Real
Estate Co. and/or any of its officers, directors, agents or
employees, except that she and John McAuliffe have been personal
friends. However, it is her understanding that her primary
opponent's father worked for Eagan Real Estate during the time period
covered by this matter.

b. The lease was oral and not written.

INTERROGATORY NO. 3: State what your relationship is or was
with John McAuliffe, the property manager for Eagan Real Estate.
Identify all documents relating to any relationship between you and
Mr. McAuliffe.

RESPONSE:
John McAuliffe and Rosemary Pooler have been personal friends.
There is no relevant documentation.

INTERROGATORY NO. 4: State your relationship with the
Lumbermens Mutual Casualty Co. and any of its officers, directors,
agents or employees. Identify all documents relating to any
relationship between you and anyone associated with the Lumbermens
Mutual Casualty Co.

RESPONSE:

To the best of her knowledge, Ms. Pooler has no relationship(s)
with the Lumbermens Mutual Casualty Co. and/or any of its officers,
directors, agents or employees.

INTERROGATORY NO. 5: Regarding the use of office space:
a. Specify the political and non-political activities
that took place in the office space. Provide dates
for each activity.

b. Identify any documents that relate or refer to your
use of the office space.

RESPONSE:
Non-Political Activity

As indicated in her initial response to the complaint, after
her unsuccessful bid for political office in 1986, private citizen
Rosemary Pooler secured the referenced space in downtown Syracuse
from which she could conduct legal, personal and business, non-
political activities. Ms. Pooler conducted legal, personal and
business, non-political activities from this office space through
the termination of her occupancy on March 31, 1988.




As previously stated in the Response to Interrogatory No. 1,

the Commission has no jurisdiction to question Ms. Pooler, or request
documents from her, regarding her legal, personal and business, non-
political activities, particularly for a time period when she was
not a candidate for federal office. Moreover, as Ms. Pooler is a
lawyer, information in connection with the activities for client(s)
undertaken by her from the referenced office space is privileged.

Poljtical Activity

In addition, through October 26, 1987, private citizen Rosemary
Pooler conducted, on average, an hour or two per week worth of
"political" activity from the referenced office space. Such activity
consisted of writing thank-you letters to 1986 campaign supporters,
organizing her 1986 campaign records, and, in the summer and early
fall of 1987, making calls and setting up meetings regarding a
possible candidacy in 1988.

Between October 27, 1987 (the date Ms. Pooler became a candidate
for the 1988 election) and December 31, 1987, her political-related
use of the office-space increased, and, correspondingly, the amount
of campaign fund expenditures in connection with the office space
increased. Similarly, as the political-related use of the office-
space further increased from January 1, 1989 through March 31, 1989,
the campaign expenditures in connection with the space also
increased.

INTERROGATORY NO. 6: Please provide each and every document
that concerns the above including, but not 1limited to those
identified.

RESPONSE:

No relevant documentation exists.

Respondent reserves the right to supplement her answers to these
questions and requests for documents if additional information come
into her possession.

Respectfully submitted, d

@%MQW

Leslie J. Kerman J
Counsel for Respon en Rosemary Pooler




FEDERAL ELECTION COMMISSION

Questions and Request for the Production of Documents to Rosemary
Pooler regarding the office space rented in the Syracuse Building
from November, 1986 to March, 1988.

RESPONSE

INTERROGATORY NO. 1: State the total amount in expenditures
you made in connection with the office space:

State how each expenditure related to the office
space.

Provide dates for each expenditure.

Identify all documents that relate to each
expenditure.

RESPONSE:

a. After occupying the office space in the Syracuse Building,
Rosemary Pooler made periodic determinations of what percentage of
her activities in the office encompassed political, as opposed to
legal, business or personal activity. She made an independent
valuation of such activity and authorized Friends of Rosemary Pooler,
her 1986 campaign committee, and Friends of Rosemary Pooler '88,
her 1988 campaign committee, to compensate Eagan Real Estate
(hereinafter "Eagan") accordingly. These payments were disclosed
on appropriate Federal Election Commission reports.

Respondents do not dispute the accuracy of footnote 1 of the
Federal Election Commission's "Factual and Legal Analysis" dated
April 25, 1989 (hereinafter "footnote 1"). Said footnote outlines
the lease and utility payments by either Friends of Rosemary Pooler
and Friends of Rosemary Pooler '88 (hereinafter "the Pooler
Committees") to Eagan Real Estate (hereinafter "Eagan") during the
period of November, 1986 and March 31, 1988.

b. The dates in footnote 1 correspond with the dates on the
checks written by the Pooler Committees.

c. Attached are three cancelled checks written by Friends
of Rosemary Pooler '88 which are listed in footnote 1. Other
cancelled checks listed have not been located to date.

INTERROGATORY NO. 2: State your relationship with the Eagan
Real Estate Co. and any of its officers, directors, agents or




® O

employees. Identify all documents relating to any relationship
between you and anyone associated with Eagan Real Estate.

RESPONSE:

All contacts with Eagan or its agents occurred through Rosemary
Pooler personally.

INTERROGATORY NO. 3: State your relationship with the
Lumbermens Mutual Casualty Co. and any of its officers, directors,
agents or employees. Identify all documents relating to any
relationship between you and anyone associated with the Lumbermens

Mutual Casualty Co.
RESPONSE:

No relationship existed between Lumbermens and the Pooler
Committees or Mr. Hanley.

INTERROGATORY NO. 4: Identify all officers, directors,
employees, staff members and other persons affiliated with your
committees who are in any way associated with the Eagan Real Estate
Co. or Lumbermens Mutual Casualty Co. or any of their officers,
directors, agents or employees.

RESPONSE:

All contacts with Eagan or its agents occurred through Rosemary
Pooler personally. No contacts existed directly with Lumbermens
and any of its agents.

INTERROGATORY NO. 5: Please provide each and every document
that concerns the above, including but not 1limited to those
identified in response to the above question.

RESPONSE:

All relevant documents are attached in response to Interrogatory
No. 1.

Respondent reserves the right to supplement its answers to these
guestions and requests for documents if additional information come
into its possession.

Respectfully submitted,

%m@&@

Leslld J. Kerman s/

Counsel for Respondents/, James M. Hanley,
Friends of Rosemary Pooler and Friends
of Rosemary Pooler '88
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SN EPSTEIN BECKER & GREEN, P.C.
ATTORNEYS AT LAW
1140 19" STREEY, N.W.

280 PARK AVENUE WASHINGTON, D.C. 20036-6601* FOUR EMBARCADENG
NEW YORK, NEW YORK 10177-0077¢ — SAN FRANCISCO, CALIFORNIA 941116954
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904) 6810598

(8O09) 452-2445

SI0 NING STREET, SUITE 301
ALEXANDRIA, VIRGINIA 22314-31321

P vt s e o 03 684-1204
Texas oy September 23, 1988
N
— HAND-DELIVERED
’ \'

. Lawrence M. Noble, Esquire
General Counsel
Federal Election Commission

™ 999 E Street, N.W.

Y Washington, D.C. 20463

O RE: MUR 2677

= Dear Mr. Noble:

R This letter constitutes the response of Friends of Rosemary

— Pooler and James M. Hanley, as Treasurer, ("Respondents"), to a
~ complaint, MUR 2677, filed by the National Republican Congressional
Committee ("NRCC") which alleges that Respondents may have violated
the Federal Election Campaign Act of 1971, as amended (“the Act").

I. INTRODUCTION

The complaint alleges both that Respondents have violated the
Act by accepting in-kind corporate contributions in the form of
discounted rents and that Rosemary Pooler has converted campaign
funds to personal use.!’ The NRCC bases its politically-motivated
allegations on accounts presented by local Syracuse newspapers.

i The fact that these allegations are mutually exclusiﬁe does
not deter the NRCC.




Lawrence M. Noble, Esquire
September 23, 1988

Page 2

Respondent will demonstrate that these press accounts do not
accurately represent the actual arrangements entered into by Rosemary
Pooler. Specifically, the newspaper accounts falsely assume that
Respondent, not Rosemary Pooler, entered into the referenced rental
agreements. ¢

Therefore, Respondents request that the FEC take no action on
this matter because Rosemary Pooler acted as a private citizen when
she entered into the rental agreements which are the subject matter
of this complaint. Further, any concomitant political use of the
office space was paid for by Friends of Rosemary Pooler ‘88, the
authorized campaign committee of Rosemary Pooler, in accordance with
federal election law requirements.

In this complaint, the NRCC is essentially asking the FEC to
deny a private citizen the opportunity to negotiate a reduced rent
in an office building on an "“as is" basis while deciding whether
to seek employment in the private sector or to run for federal
office. Then, once the private citizen decided to become a federal
candidate, the NRCC requests that the FEC reprimand the candidate
for having her campaign committee pay a pro-rated, fair-market value
amount of rent for office space which was used, in minor part, to
conduct campaign-related activity. Both of these meritless NRCC
requests should be expeditiously dismissed.

II. FACTS

In 1986, Rosemary Pooler unsuccessfully challenged incumbent
George Wortley in the 27th Congressional District of New York.
Subsequent to this election, Rosemary Pooler entered into an oral
agreement with Eagan Real Estate, Inc. ("Eagan") which managed an
office building at 224 Harrison Street in Syracuse, New York.
Under the terms of this agreement, Rosemary Pooler agreed to lease
Office 202 on a week-to-week basis and to pay for electrical and
janitorial services for the year 1987. Rosemary Pooler entered into
this rental agreement at a time when she was no longer a candidate
for federal office and continued under the terms of the oral
agreement up to October 27, 1987, when she officially became a
federal candidate.

After a difficult 1986 election campaign, Rosemary Pooler sought
office space in downtown Syracuse as a base from which to explore
professional options: she eventually obtained a job in Albany and
was appointed a visiting professor at Syracuse University College
of Law. Rosemary Pooler also spent time recovering from the demands
of the previous election. Respondents do not deny that on occasion




Lawrence M. Noble, Esquire
September 23, 1988

Page 3

Rosemary Pooler utilized the office space for political purposes;
however, the space was leased not by the Friends of Rosemary Pooler,
but by Rosemary Pooler personally for nonpolitical purposes.

Rosemary Pooler leased Office 202 on an "as is" basis. This
arrangement served to the mutual benefit of both landlord and tenant.
Eagan could not have rented the premises at a base rate of $12 per
square foot, the market value, without having done tenant
improvements amounting to $10 to $15 per square foot. Eagan,
therefore, did not have to do any internal repairs until a permanent
tenant was found. Since Rosemary Pooler was to pay for the
utilities, Eagan did not suffer any losses by renting to Rosemary
Pooler.

At all relevant times in 1987 and 1988, Eagan listed the
premises for rental. Since Rosemary Pooler’s lease was on a week-
to-week basis, she would have had to evacuate the premises
immediately, if a permanent tenant was found. As of September 12,
1988, Office 202 has not been rented.

When Rosemary Pooler officially became a candidate on October
27, 1987, she began paying $150.00 per month until the end of the
year. This new agreement was voluntarily initiated by Rosemary
Pooler. Beginning on January 1, 1988, a new agreement was again
negotiated between Rosemary Pooler and Eagan whereby Eagan agreed
to give 30 days notice in exchange for a rent of $250.00 per month
Plus electricity. Rosemary Pooler terminated her occupancy on March
31, 19s88.

III. DISCUSSION

Rosemary Pooler entered into an oral agreement to lease
unfurnished and unimproved office space as a private citizen between

‘her 1986 and 1988 campaigns. During this period, she was free to

enter into such agreements which concerned her present personal and
professional goals and had no bearing on any past or future political
activities. As these arrangements were not made by, or for the
benefit of, either her 1986 or 1988 campaigns, Rosemary Pooler could
not have accepted illegal corporate contributions or converted
campaign funds for personal use.

After the 1986 election, Rosemary Pooler remained a public
figure in Syracuse. It was, therefore, not unlikely that she would
occasionally engage in political activity and might also choose to
again seek federal office in 1988. Nonetheless, it would be grossly
unfair to require, as the NRCC suggests, that the mere likelihood
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Lawrence M. Noble, Esquire
September 23, 1988
Page 4

that a former candidate will again seek federal office precludes
the individual from entering into agreements as a private citizen
-~ for personal and professional purposes -- because such agreements
automatically encompass political activities of a yet unannounced
campaign or a former campaign. Under such an interpretation, almost
any activity of a public individual such as Rosemary Pooler would
be subject to the scrutiny of the FEC and unsubstantiated and
politically-motivated charges from the NRCC.

Respondents do not contend that Rosemary Pooler totally
disengaged herself from politics for the period of January 1, 1987
to October 27, 1988, nor should they be required to do so: such
a bright line distinction between public and private life would be
rare. However, Rosemary Pooler’s primary focus was nonpolitical
and access to office space in Syracuse facilitated her ability to
pursue her nonpolitical interests.

To the extent that Rosemary Pooler used the office space in
questions for political purposes, her 1988 campaign committee paid
Eagan and reported such expenses on its FEC reports. The amount
of the utilities and janitorial services constituted a fair market
valuation of actual political activity prior to October 23, 1987.
Therefore, Friends of Rosemary Pooler ‘88 paid for these services.
In accordance with her continuing good faith efforts to report any
political activity in this office, Rosemary Pooler acted responsibly
and further modified her rental agreement subsequent to her
announcement to again run for federal office. The increase in rent
paid to Eagan, which was also paid by Friends of Rosemary Pooler
'g8g, reflected an increase in the valuation of the political
activity.

Finally, the NRCC alleges that by renting the office space at
below fair market value, Respondent accepted illegal in-kind
corporate contributions. Respondents contend that Rosemary Pooler
did not rent at below the fair market value of the actual space
utilized. As mentioned previously, Eagan could not have leased space
to a permanent tenant at the market value of $12 per square foot
without undertaking normal tenant improvement costs. Both parties
benefitted from an agreement which contained significant tradeoffs:
Rosemary Pooler received a reduced rent for unimproved, austere
conditions with a promise of only one week’s notice prior to
termination while Eagan continued seeking to lease office space,
which is still vacant today, and neither suffered any financial
losses nor expended any money to improve the office space.
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IV. CONCLUSION

For the foregoing reasons, Respondents request that the
commission take no further action in connection with this matter.

Respectfully Submitted,

By: WQW«Q ’

Leslie J. Kerman
1140 19th Street, N.W.
Suite 900

Washington, D.C. 20036
(202) 861-1877

Attorney for Friends of Rosemary
Pooler and James M. Hanley as
Treasurer
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FEDERAL ELECTION COMMISSION

WASHINGTON, D C. 20463

September 20, 1989 =

Thomas C. Buckel, Jr.

Hancock & Estabrook

Mony Tower I

P.O. Box 4976

Syracuse, New York 13221-4976

RE: MUR 2677
Eagen Real Estate

Dear Mr. Buckel:

Please fill out the enclosed Designation of Counsel Form
and return it to the Federal Election Commission--Office of the
General Counsel at your earliest possible convenience.

Thank you for your cooperation in this matter and if you
have any questions please contact Craig Douglas Reffner, the
attorney assigned to this matter, at (202) 376-5690.

Sincerely,

Lois G. rner _
Associate General Counsel
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Associate General Counsel 8
Federal Election Commission ~ am
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Dear Ms. Lerner: - 2
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STATEMENT OF IGHNATION OF COUMSEL

MOR _2677-Eagan Real Estate ~ L

NAME OF COUMSBEL: Hancock & Estabrook
Thomas C. Buckel, Jr., Esq.

ADDRESS 3
MONY Tower I, P.O. Box 4976
Syracuse, NY 13221
TRELEPBONE: 315-471-3151 - '

The above-named individual is hereby designated as my
counsel and is authorized to receive any notifications and other
™ communications from the Commission and to act on my behalf Before

the Commission.
°\!

Ye2r) 59 tﬂ?&é e

i Ddte Signature
O

< RESPONDENT'S NAME: Eagan Real Estate
5

ADDRESS MONY Tower I, Suite 1600

100 Madison Street

J

Syracuse, New York 13202 -

HOME PHONE: ﬁ;( g2

BUSINESS PRONE: (315) 474-7411
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ALAN J PIERCE
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NANCY F. HORNIK
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TELEPHONE (518) 488-7000

i DAVID 8. LINGER
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PATRICIA A. CROSOY
JOWN ¥. CABEY, JN.
OANIEL P. PLETCHER
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TELEPHONE (318) 824-10508
THOMAS C. BUCKEL. JR. “ALSO ADMITTED TO FLORIDA DAR
SICHARL L. CORP

November 9, 1989

CAMILLE A. WOLNIK

Craig Reffner
Federal Election Commission

n
Washington, D.C. 20463 o To
> 2 =P
Re: MUR 2677 & %
™ Eagan Real Estate = Iy
h w O
Dear Mr. Reffner: - 2=
= SRS
Enclosed please find Eagan Real Estate’s Answers to s 32
2 Second Interrogatories for the above-referenced matter. o I
- n2
A Very truly yours, i
- HANCOCK & ESTABROOK
<

5 ﬂmcu C. éhcke[

Thomas C. Buckel, Jr.

TCB/jw
Enclosure
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In Re:

EAGAN REAL ESTATE, ANSWERS TO SECOND
INTERROGATORIES

Respondent.

Respondent, Eagan Real Estate (hereinafter "Eagan"),
hereby answers the Second Interrogatories as follows:

INTERROGATORIES #1: In regard to the rental payments you

received for the office space occupied by Rosemary Pooler and
her campaign committees, state the amount of rent paid and the
date it was received from:
(a) Rosemary Pooler, personally;
(b) Friends of Rosemary Pooler, the
Committee for Rosemary Pooler’s 1986 congressional campaign; and
(c) Friends of Rosemary Pooler ‘88,
the Committee for Rosemary Pooler’s 1988 congressional campaign.
Include any documents that verify the
amounts stated in your answer.
ANSWER #1: The Eagan accounting department does
not keep a record of the payor on rental checks - only a record
that the rent has been paid. 1Its records only indicate that

under the oral agreement made with Pooler for the year 1987,




the agreed rent was paid. Eagan’s records show that "Friends
of Pooler" were billed $250 per month plus electricity for the
first three months of 1988 and that payments were made. The
premises were vacated on March 31, 1988. Eagan has no records
or knowledge as to whether the rent for that period was paid by
Pooler personally or by "Friends of Pooler".

INTERROGATORY #2: Describe the customary arrangements

that you make with tenants for the payment of rent, including

the date that payment be made (i.e., on the first of each
month, at the beginning of each week, quarterly intervals,
etc.) and the actions taken by you when rental payments are
late. Include any documents which support your answers.
ANSWER #2: Tenants operating under a lease are
billed monthly and are expected to pay by the tenth of the
month billed. If payments are late, contact is made with
tenant to rectify the default. If after a period of time Eagan
is unsuccessful in collecting rent due, the matter will be,
depending on the tenant and circumstance, turned over to our
attorney.

INTERROGATORY #3: Were the arrangements and procedures

described above, in answer to interrogatory No. 2, followed
with regard to the tenancy of Rosemary Pooler and her
committee. If not, describe the arrangements and procedures

that actually were followed.




Yes. There were no delinquencies.

Dated: November 9, 1989
Eagan Real Estate

By:
MONY Tower I
Syracuse, New York 13202




BEFORE THE FEDERAL ELECTION COMMISSION

SENSITIVE

In the Matter of
Rosemary Pooler MUR 2677
Friends of Rosemary Pooler and
Sharon Sherman, as treasurer
Friends of Rosemary Pooler ‘88 and
James M. Hanley, as treasurer
Eagen Real Estate Co.

Lumbermens Mutual Casualty Co.

GENERAL COUNSEL'’S REPORT
I. BACKGROUND

This matter arose from a complaint filed by the National

Republican Congressional Committee ("NRCC") alleging that Rosemary
Pooler, a 1986 and 1988 candidate for U.S. Congress, and her 1986
and 1988 Campaign Committees violated Section 44l1b(a) of the
Federal Election Campaign Act, as amended (the "Act"), by renting
office space at below market value. The office in question is
located in a building owned by Lumbermens Mutual Casualty Company
("Lumbermens”) and managed by Eagen Real Estate Company ("Eagen").
The complaint also alleged that Rosemary Pooler violated Section
439a of the Act by utilizing this office space for her personal
use while her 1986 and 1988 Committees paid the rent. After
reviewing the allegations in the complaint and the responses
received thereto the Commission found reason to believe that
Rosemary Pooler, Friends of Rosemary Pooler and Sharon Sherman, as
treasurer (known collectively as the "1986 Committee"), Friends of
Rosemary Pooler '88 and James M. Hanley, as treasurer (known
collectively as the "1988 Committee"), Lumbermens, and Eagen
violated 2 U.S.C. § 44lb(a). The Commission, at that time, also
determined to defer taking action regarding the allegation that

Rosemary Pooler violated Section 439a of the Act.
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II. ANALYSIS
A. Section 441b(a) violation

The Act prohibits corporations and labor unions from making
contributions or expenditures in connection with any federal
election and prohibits any candidate or political committee from
knowingly accepting such prohibited contributions. 2 U.S.C.

§ 441b(a). The Act defines "contribution"™ or "expenditure" to
include any direct or indirect gift or anything of value to any
candidate or political committee. 2 U.S.C. § 441b(b)(2).
Commission regulations explain that "anything of value" includes
all in~-kind contributions, including the provision of any goods or
services without charge or at a charge which is less than the
usual and normal charge for such goods or services. 11 C.F.R.

§ 100.7(a)(1)(iii)(A). The term "usual and normal charge" is
defined to mean in the case of goods, the price of those goods in
the market from which they ordinarily would have been purchased at
the time of the contribution. 11 C.F.R. § 100.7(a)(1l)(iii)(B).

In the specific context of rent charged, the Commission has
considered the rental terms for other tenants in the same or
similar building, taking into consideration the services provided
and the condition and marketability of the premises. See MURs
2670 and 2758.

The office at issue here, known as Area 242 or Office 202,
measures 42’ x 12’', approximately 500 square feet, and is located
in the Syracuse Building, at 224 Harrison Street, Syracuse, New
York. Rosemary Pooler and her 1986 and 1988 Campaign Committees
occupied Office 202 over a fifteen month period, under two
different leases. The first lease, an oral lease, was in effect

from January 1, 1987 through December 31, 1987. Under the terms
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of this lease, no improvements would be made to the office and the
tenant would be afforded one week’s notice to vacate and would pay
a rental charge of $150.00 per month, excluding electricity. The
second lease, beginning on January 1, 1988, provided for one
month’s notice to vacate and a monthly rental fee of $250.00,

excluding electricity.1

This lease, which was reduced to writing
on March 15, 1988, was terminated on March 31, 1988, when Rosemary
Pooler and the 1988 Committee vacated Office 202. Respondents
Eagen and Lumbermens state that they received approximately $2,038
in rent and related payments over the course of these two
leases.2
In considering whether there has been a violation of
2 U.S.C. § 441b(a), the Commission must determine whether Rosemary
Pooler and her 1986 and 1988 Committees were charged a usual and

normal rent by Lumbermens and Eagen and whether such rent actually

1. These figures were provided by Rosemary Pooler and her 1986
and 1988 Committees. The figqures provided by Respondents
Lumbermens and Eagen disclose that the rent charged during the
first lease was $3.25 per square foot, which equates to
approximately $164.00 per month, and $5.13 per square foot
during the second lease, which equates to $258.00 per month.

2. A review of respondents’ answers to the Commission’s
interrogatories discloses that $1,822.71 was paid for rent and
$214.85 was paid for related costs as set forth below:

Friends of Rosemary Pooler (the 1986 campaign committee)

June 11, 1987 $497.89
August 19, 1987 $ 21.75
November 4, 1987 $253.07

Subtotal $772.71

Friends of Rosemary Pooler ’'88

December 28, 1987 $300.00
March 1, 1988 ({electric) $173.72
March 15, 1988 $750.00
May 2, 1988 (electric) $ 41.13

Subtotal $1,264.85

Total $2,037.56
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was paid. Both Lumbermens and Eagen contend that the rent charged
for Office 202 throughout the entire occupancy period represented
its fair market value given the following factors: 1) Office 202
was unimproved which allowed Lumbermens to keep its overhead costs
down to $1.90 per square foot rather than the usual $10.00 to
$15.00 per square foot for improved office space; 2) the first
lease provided for one week'’s notice to vacate and the second
lease, which called for higher monthly rental payments, provided
for one month’s notice; 3) Office 202 was small and had a
partition in it which made it unattractive; and 4) Office 202 was
vacant at the time the first lease began in January 1987, and the
opportunity of renting it, even at a reduced rate, would provide
some revenue. Additionally, Eagen cites three other instances
where a reduced rent was charged for unimproved office space in
the Syracuse Building. See Attachment A. Taking into
consideration all of the above factors the rent to be assessed for
Office 202 appears to meet the "usual and normal charge”
requirement of the Act.

The evidence on hand, however, reveals that the rent
provisions of the leases were not enforced. The total rent
actually paid amounts to less than that allegedly charged for the
office space. Under the terms of the leases, the entire amount of
rent charged totaled $2,550.00. However, the actual rental
payments made total only $1,822.71, leaving $727.29 in uncollected
and unpaid rent. 1In addition, it appears that Lumbermens and
Eagen failed to make timely collection of the rent. 1In its answer
to the Commission’s second set of interrogatories, Eagen asserted

that its normal business practice is to make tenants pay rent on a

monthly basis and to require full payment by the tenth of the
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month. With regard to the occupancy of Office 202 by Rosemary
Pooler and her 1986 and 1988 Committees, this normal business
practice was not followed. The cancelled checks reveal that rent
was actually paid on an irregular basis. The rent for the months
of November and December 1987, for example, was not paid until
December 28, 1987, and rent for the months of January, February
and March of 1988 was not tendered until March 15, 1988. The
evidence adduced thus demonstrates that Lumbermens and Eagen, both
corporations, contributed to Rosemary Pooler in violation of

2 U.S.C. § 441b(a).

B. Section 439a violation

The complaint in this matter also alleged that Rosemary
Pooler used Office 202 for personal use, including her law
practice, while the 1986 and 1988 Committees paid the rent. In
her response to the Commission’s discovery requests, Pooler
asserts that from January 1, 1987 through October 21, 1987, the
date she declared for the 1988 congressional election, she
utilized Office 202 for both her personal and professional
interests and for other matters related to winding up her 1986
campaign. Pooler states that the rent paid by the 1986 Committee
during this period reflects the pro rata amount of time in which
Office 202 was used for matters relating to her unsuccessful 1986
candidacy. However, in response to the Commission’s
interrogatories, Pooler refuses to disclose either the amount of
time in which she used the office for non-campaign purposes or how
much rent she personally paid. She bases her refusal to disclose
such information on the grounds that since she is a lawyer, and

since the information sought by the Commission relates to her law

practice, such information is protected by the attorney-client
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privilege.3

Under 2 U.S.C. § 439a, funds received by a éandidate as
contributions, which are in excess of the amount necessary to
defray the candidate’s expenditures, may not be converted by the
candidate to any personal use. It is apparent from information
presently available that during the time Rosemary Pooler and her
1986 and 1988 Committees occupied Office 202, she did not pay any
rent from her own funds. The cancelled checks, provided by the
1986 and 1988 Committees, total $1,822.71 for rent, which is the

exact amount of money that Lumbermens and Eagen acknowledge having

received for the entire occupancy of Office 202. 1In light of the
foregoing, this Office recommends that the Commission find reason
to believe that Rosemary Pooler violated 2 U.S.C. § 439a.

III. CONCILIATION REQUESTS

3. Respondent Pooler’s assertion of the attorney-client
privilege is simply without merit here. The attorney-client
privilege is intended to protect communications made between an
attorney and a client for the purpose of obtaining and rendering
legal advice. Upjohn Co. v. United States, 449 U.S. 383, 389
(1981). The policy behind the privilege is to insure confidence
and allow for complete disclosure of information. The privilege
only protects those matters which are intended by the client to
be confidential; peripheral matters, not intended to be
confidential, are not protected. The information sought by the
Federal Election Commission in this matter relates to the amount
of time Rosemary Pooler used Office 202 for non-campaign
purposes. That information does not relate to any privileged
communications made to Rosemary Pooler by her clients; therefore
the attorney-client privilege does not apply.




RECOMMENDATIONS

1. Find reason to believe that Rosemary Pooler violated
2 UISOCC s ‘39..

2 e —— ——— -
3

-

Approve the proposed letters.

Approve the Factual and Legal Analysis.

Lawrence M. Noble
General Counsel

~/s¢ |40 S9L——
Date " Lois G. Lerner

Associate General Counsel

Attachments

R Discovery Responses and requests for pre-probable
cause conciliation
Proposed letters
Factual and Legal Analysis
Proposed conciliation agreements

Staff Assigned: Craig Douglas Reffner




FEDERAL ELECTION COMMISSION

WASHINGTON, D.C 20463

MEMORANDUM

TO: LAWRENCE M. NOBLE
GENERAL COUNSEL )

FROM: MARJORIE W. EMMONS/DELORES HARRIS
COMMISSION SECRETARY

DATE: APRIL 2, 1990

SUBJECT: MUR 2677 - GENERAL COUNSEL'S REPORT
DATED MARCH 28, 1990

Attached 1s a copy of Commissioner Elliott's
vote sheet with comments regarding the above-captioned

matter.

Attachment:
Copy of Vote Sheet




FEDERAL ELECTION COMMISSION

WASHINCTON D C 20463

MEMORANDUM
TO: _ LAWRENCE M. NOBLE
GENERAL COUNSEL ;lr
FROM: MARJORIE W. EMMONS /DELORES HARRIS
COMMISSION SECRETARY
DATE: ARRIL 2, 1990
SUBJECT: MUR 2677 - GENERAL COUNSEL'S REPORT
DATED MARCH 28, 1990
N
™M The above-captioned document was circulated to the
o Commission on Thursday, March 29, 1990 at 4:00 p.m. .
M Objection(s) have been received from the Commissioner (s)
” as indicated by the name(s) checked below:
O
= Commissioner Aikens
5

Commissioner Elliott XXX

Commissioner Josefiak

Commissioner McDonald

Commissioner McGarry

. . XXX
Commissioner Thomas

This matter will be placed on the meeting agenda

for APRIL 10, 1990 .

Please notify us who will represent your Division before the

Commission con this matter.




FEDERAL ELECTION COMMISSION

WASHINCTON D C 2046}

LAWRENCE M. NOBLE

GENERAL COUNSEL
FROM: MARJORIE W. EMMONS/DELORES HARRISSA
COMMISSION SECRETARY
DATE: APRIL 3, 1990
SUBJECT: MUR 2677 - GENERAL COUNSEL'S REPORT
DATED MARCH 28, 1990
M
M The above-captioned document was circulated to the
o Commission on Thursday, March 29, 1990 at 4:00 p.m. .
~M Objection(s) have been received from the Commissioner(s)
- as indicated by the name(s) checked below:
O
Al Commissioner Aikens
K Commissioner Elliott XXX
,: Commissioner Josefiak
Commissioner McDonald
Commissioner McGarry XXX
XXX

Commissioner Thomas

This matter will be placed on the meeting agenda
APRIL 10, 1990

for

Please notify us who will represent your Division before the

Commission on this matter.




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Rosemary Pooler MUR 2677

Friends of Rosemary Pooler and
Sharon Sherman, as treasurer

Friends of Rosemary Pooler ‘88 and
James M. Hanley, as treasurer

Eagen Real Estate Co.

Lumbermens Mutual Casualty Co.

CERTIFICATION

<r I, Marjorie W. Emmons, recording secretary for the
Federal Election Commission executive session of April 10,
1990, do hereby certify that the Commission took the

following actions in MUR 2677:

1. Failed in a vote of 3-3 to pass a motion to

a) Reject the General Counsel’s recommenda-
tion to find reason to believe that
Rosemary Pooler violated 2 U.S.C. § 439a.

- b) Enter into conciliation prior to a finding
of probable cause to believe with Lumber-
~ mens Mutual Casualty Company.

c) Enter into conciliation prior to a finding
of probable cause to believe with Eagen
Real Estate Company.

dj

(continued)




Federal EBlection Commission Page 2
Certification for MUR 2677
April 10, 1990

e) Direct the Office of General
Counsel to proceed to the next
stage of the enforcement process
with respect to the campaign
committees.

f) Direct the Office of General
Counsel to send the appropriate
letters pursuant to the above-noted

actions.

N

~ Commissioners McDonald, McGarry, and
Thomas voted affirmatively for the motion;

1 Commissioners Aikens, Elliott, and Josefiak
dissented.

M

~y

(@)

<« 2. Decided by a vote of 6-0 to reconsider

the prior vote.
Commissioners Aikens, Elliott, Josefiak,

- McDonald, McGarry, and Thomas voted
affirmatively for reconsideration.

(continued)




Federal Blection Commission
Certification for MUR 2677
April 10,1990

Decided by a vote of 5-1 to

a) Reject the General Counsel’'s recommenda-
tion to find reason to believe that
Rosemary Pooler violated 2 U.S.C.

§ 439%a.

Enter into conciliation prior to a
finding of probable cause to believe
with Lumbermens Mutual Casualty Company.

c) Enter into conciliation prior to a

o finding of probable cause to believe

) with Eagen Real Estate Company.

o\) d)

M

- e) Direct the Office of General Counsel
to proceed to the next stage of the

o enforcment process against the two

< campaign committees.

Y £) Direct the Office of General Counsel

to send appropriate letters pursuant
to the above-noted actions.

Commissioners Elliott, Josefiak, McDonald,
McGarry, and Thomas voted affirmatively
for the decision; Commissioner Aikens dissented.

Attest:

¥-1/-20

Date

Marjorie W. Emmons

Secvetary of the Commission




FEDERAL ELECTION COMMISSION

WASHINGTON. D C 20463
April 17, 1990

Thomas C. Buckel, Jr., Esgq.
Hancock & Estabrook

Mony Tower 1

P. O. Box 4976

Syracuse, New York 13221-4976

RE: MUR 2677
Eagen Real Estate Co.

Dear Mr. Buckel:

On April 18, 1989, the Federal Election Commission found
reason to believe that your client violated 2 U.S.C. § 441b(a).
At your request, on April 10 , 1990, the Commission
determined to enter into negotiations directed towards reaching
a conciliation agreement in settlement of this matter prior to a
finding of probable cause to believe.

Enclosed is a conciliation agreement that the Commission
has approved in settlement of this matter. If your client
agrees with the provisions of the enclosed agreement, please
sign and return it, along with the civil penalty, to the
Commission. In light of the fact that conciliation
negotiations, prior to a finding of probable cause to believe,
are limited to a maximum of 30 days, you should respond to this
notification as soon as possible.

I1f you have any questions or suggestions for changes in the
agreement, or if you wish to arrange a meeting in connection
with a mutually satisfactory conciliation agreement, please
contact Craig Douglas Reffner, the attorney assigned to this
matter, at (202) 376-5690.

Sincerely,

Lawrence M. Noble
General Counsel

ﬁ%ﬁ
Lois G. lerner

Associate General Counsel

Enclosure
Conciliation Agreement




FEDERAL ELECTION COMMISSION

WASHINGTON, D.C. 20463
April 17, 1990

Daniel J. Swillinger, Esq.

1000 Thomas Jefferson Street, N.W.
Suite 600

Washington, D.C. 20007

RE: MUR 2677
Lumbermens Mutual Casualty Company

Dear Mr. Swillinger:

Oon April 18, 1989, the Federal Election Commission found
reason to believe that your client violated 2 U.S.C. § 441b(a).
At your request, on April 10 , 1990, the Commission
determined to enter into negotiations directed towards reaching
a conciliation agreement in settlement of this matter prior to a
finding of probable cause to believe.

Enclosed is a conciliation agreement that the Commission
has approved in settlement of this matter. If your client
agrees with the provisions of the enclosed agreement, please
sign and return it, along with the civil penalty, to the
Commission. In light of the fact that conciliation
negotiations, prior to a finding of probable cause to believe,
are limited to a maximum of 30 days, you should respond to this
notification as soon as possible.

If you have any questions or suggestions for changes in the
agreement, or if you wish to arrange a meeting in connection
with a mutually satisfactory conciliation agreement, please
contact Craig Douglas Reffner, the attorney assigned to this
matter, at (202) 376-5690.

Sincerely,

Lawrence M. Noble
General Counsel

- /
—_ '_/
. ;__,-/'(-‘/
Lois G. Lérner

Associate General Counsel

Enclosure
Conciliation Agreement




FEDERAL ELECTION COMMISSION

WASHINGTON. D C. 20463

April 27, 1990

Leslie J. Kerman, Esq.
Epstein Becker & Green
1140 19th Street, N.W.
wWashington, D.C. 20036-6601

RE: MUR 2677
Rosemary Pooler
Friends of Rosemary Pooler and
Sharon Sherman, as treasurer
Friends of Rosemary Pooler ‘88
and James m. Hanley, as treasurer

Dear Ms. Kerman:

On August 31, 1988, the Federal Election Commission (the
"Commission”) notified your clients of a complaint alleging
violations of certain sections of the Federal Election Campaign
Act of 1971, as amended (the "Act").

On April 18, 1989, the Federal Election Commission found
reason to believe that Rosemary Pooler violated 2 U.S.C.
§ 441b(a), Friends of Rosemary Pooler and Sharon Sherman, as
treasurer, violated 2 U.S.C. § 441b(a), and Friends of Rosemary
Pooler ’'88 and James M. Hanley, as treasurer, violated 2 U.S.C.
§ 441b(a). Subsequently, on April 10, 1990, the Commission
found, on the basis of information in the complaint, and
information provided by your clients, that there is no reason to
believe Rosemary Pooler violated 2 U.S.C. § 439a. Accordingly,
with regard to the Section 441b(a) violations, the Commission is
moving on to the next stage of the enforcement process.

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
§ 111.18(d). Upon receipt of the request, the Office of the
General Counsel will make recommendations to the Commission
either proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
pursued. The Office of the General Counsel may recommend that
pre-probable cause conciliation not be entered into at this time
so that it may complete its investigation of the matter.
Further, the Commission will not entertain requests for
pre-probable cause conciliation after briefs on probable cause
have been mailed to the respondent.




Leslie J. Kerman, Esqg.
Page 2

1f you have any gquestions, please contact Craig Douglas
Reffner, the attorney assigned to this matter, at (202)

376-5690.

Sincerely,

Lawrence M. Noble
General Counsel

=G ——

Lois G. Letner
Associate General Counsel
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FEDERAL ELECTION COMMISSION

WASHINGTON, D.C. 20463
May 14, 1990

Daniel J. Swillinger, Esq.

1000 Thomas Jefferson Street, N.W.
Suite 600

Washington, D.C. 20007

RE: MUR 2677
Lumbermens Mutual Insurance Co.

Dear Mr. Swillinger:

On April 17, 1990, you were notified that, at your request,
the Federal Election Commission determined to enter into
negotiations directed toward reaching a conciliation agreement in
settlement of this matter prior to a finding of probable cause to
believe. On that same date you were sent a conciliation agreement
offered by the Commission in settlement of this matter.

Please note that conciliation negotiations entered into
prior to a finding of probable cause to believe are limited to a
maximum of 30 days. To date, you have not responded to the
proposed agreement. The 30 day period for negotiations will soon
expire. Unless we receive a response from you within five days,
this Office will consider these negotiations terminated and will
proceed to the next stage of the enforcement process.

Should you have any questions, please contact Craig Douglas
Reffner, the attorney assigned to this matter, at (202) 376-5690.

Sincerely,

Lawrence M. Noble
General Cou

—<

BY: (risa E. Klein
Assistant General Counsel
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FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

May 14, 1990

Thomas C. Buckel, Jr., Esq.
Hancock & Estabrook

P.O. Box 4976

Syracuse, NY 13221-4976

RE: MUR 2677
Eagen Real Estate Co.

Dear Mr. Buckel:

On April 17, 1990, you were notified that, at your request,
the Federal Election Commission determined to enter into
negotiations directed toward reaching a conciliation agreement in
settlement of this matter prior to a finding of probable cause to
believe. On that same date you were sent a conciliation agreement
offered by the Commission in settlement of this matter.

Please note that conciliation negotiations entered into
prior to a finding of probable cause to believe are limited to a
maximum of 30 days. To date, you have not responded to the
proposed agreement. The 30 day period for negotiations will soon
expire. Unless we receive a response from you within five days,
this Office will consider these negotiations terminated and will
proceed to the next stage of the enforcement process.

Should you have any questions, please contact Craig Douglas
Reffner, the attorney assigned to this matter, at (202) 376-5690.

Sincerely,

Lawrence M. Noeble
Genera%/Counsel

7 (/Lé(/—/

BY: —Tisa E. Klein
Assistant General Counsel
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MALONEY & BURCH 90MAY 17 Pt 1:09
1100 CONNECTICUT AVENUE, N.W.
WASHINGTON, D.C. 20036
Phone (202) 203-1414
Fax (202) 203-1702
May 16, 1990 3§
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Craig Reffner, Esq. i "‘;g..
Office of the General Counsel Eg B
. . ; P ]
Federal Election Commission P )g
999 E Street, N.W. * 'gét
Washington, D.C. 20463 p= i
M Re: MUR 2677 2
~r Lumberman's Mutual
N\
o Dear Mr. Reffner:
M Please change your records in the above referenced matter to
N reflect my new law firm name, address and telephone number.
(D)
Thank you,
<

Dén el J. Swillinger
\



’

S

v 4 0

FEDERAL ELECTION COMMISSION

WASHINGCTON, D.C. 20463

May 17, 1990

Daniel J. Swillinger, Esq.

1000 Thomas Jefferson Street, N.W.
Suite 600

Washington, D.C. 20007

RE: MUR 2677
Lumbermens Mutual Casualty Company

Dear Mr. Swillinger:

This letter will confirm your telephone conversation on
May 15, 1990, with Craig Reffner of the Office of the General
Counsel, regarding the above referenced matter. At your
request, this Office has agreed to meet with you and your client
at the Federal Election Commission, on Wednesday, June 6, 1990,
at 2:30 p.m., to discuss the Commission’s conciliation proposal.

If you have any questions, please contact Craig Douglas
Reffner, the attorney assigned to this matter, at (202)
376-5690.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois G. Lerner «/45%94562511—
Associate General Couns
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MALONEY & BURCH
1100 CONNECTICUT AVENUE, N.W.
WASHINGTON, D.C. 20038
Phone (202) 203-1414
Fax (202) 203-1702

June 7, 1990

Ms. Lisa Klein
Mr. Craig Reffner
Office of the General Counsel

Federal Election Commission 8 R
Washington, D.C. 20463 s
g
RE: MUR 2677 - 38
3 _J;‘?“
i 2

- (=3

Dear Ms. Klein and Mr. Reffner:

R
o 33

Thank you for meeting with Mr. Conway and me yesterday. @ g.g

As we expressed to you then, it continues to be the view of T
Lumbermens Mutual Casualty Co. that it has not violated the FECA.

Lumbermens does not believe that it may be held liable
as a matter of law for the unauthorized acts of its agent,
who, in effect, stole from the company. As a matter of
corporate principle and policy, Lumbermens will not admit to a
violation for which it is not responsible.

I therefore request on behalf of Lumbermens that, having
found reason to believe, the Commission take no further action

and dismiss this matter.

Sincerely,

. Swillinger
unsel |for Lumbermens
Mutual Casualty Co.

cc: John K. Conway, Esquire
DJS/dmr
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Friends of Rosemary Pooler and
Sharon Sherman, as treasurer
Friends of Rosemary Pooler ’88

and James M. Hanley, as treasurer)
Eagan Real Estate Company )
Lumbermens Mutual Casualty Company)

)
)
Rosemary Pooler ) MUR 2677
)
)
)

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal Election
O Commission, do hereby certify that on June 27, 1990, the

R Commission decided by a vote of 5-0 to take the following

G actions in MUR 2677:

6N

3 - Deny the request of Lumbermens Mutual Casualty

M Company to take no further action, as

i recommended in the General Counsel’s Report dated
o June 22, 1990.

o

2. Approve the letter attached to the General
<r Counsel’s Report dated June 22, 1990.

Commissioners Elliott, Josefiak, McDonald, McGarry and
Thomas voted affirmatively for the decision; Commissioner

Aikens did not cast a vote.

Attest:
bL-J1-70 MM Z/W
Date rjorie W. Emmons

Secretary of the Commission

Received in the Secretariat: Mon., June 25, 1990 11:19 a.m.
Circulated to the Commission: Mon., June 25, 1990 4:00 p.m.
Deadline for vote: Wed., June 27, 1990 4:00 p.m.

dr
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BEPORE THE PEDERAL ELECTION COMMISSION

In the Matter of

SENSITIVE

Rosemary Pooler

Friends of Rosemary Pooler and MUR 2677

Sharon Sherman, as treasurer

Friends of Rosemary Pooler '88
and James M. Hanley, as treasurer

)
)
)
)
)
)
)
)
)
Eagan Real Estate Company )
)

Lumbermens Mutual Casualty Company )

GENERAL COUNSEL’S REPORT

I. BACKGROUND

On April 18, 1989, the Commission found reason to believe
that Rosemary Pooler, Friends of Rosemary Pooler and Sharon
Sherman, as treasurer, Friends of Rosemary Pooler ‘88 and James M.
Hanley, as treasurer, Eagan Real Estate Company and Lumbermens
Mutual Casualty Company each violated 2 U.S.C. § 441b(a), in
connection with the rental of office space in a building managed
by Eagan and owned by Lumbermens.

The Commission, thereafter, on April 10, 1990, found no
reason to believe that Rosemary Pooler violated Section 439a of
the Act, but directed the Office of the General Counsel to proceed

against the two campaign Committees with regard to the Section

441b(a) violations.




I1. DISCUSSION

. On June 11, 1990, this Office received a

letter from counsel confirming his client’s position and
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requesting that the Commission take no further action.
Additionally, on June 11, 1990, counsel for Respondents
Rosemary Pooler and the 1986 and 1988 Committees stated in a phone
conversation with staff of this Office that those three
Respondents would not request pre-probable cause conciliation.
In light of the foregoing, this Office is prepared to proceed to
the next stage of the enforcement process with respect to all
Respondents. Accordingly, this Office recommends that the

Commission deny Respondent Lumbermens’ request to take no further

action.
o
- III. RECOMMENDATIONS
~) 1. Deny the request of Lumbermens Mutual Casualty Company
to take no further action.
2. Approve the attached letter.
6
e Lawrence M. Noble
General Counsel
o ) , q - l?
i | ’ . . -
< G/ ?’f,l’coA '\—l;,s.\__
Date ' BY: Lois G. Lerher
R Associate General Counsel
- Attachments
~ 1. Request of Lumbermens
2. Proposed letter

Staff assigned: Craig Douglas Reffner
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FEDERAL ELECTION COMMISSION

WASHINGTON, D.C. 20463
July 2, 1990

Daniel J. Swillinger, Esq.
Maloney & Burch
1100 Connecticut Avenue, N.W.
Washington, D.C. 20036
RE: MUR 2677
Lumbermens Mutual Casualty Co.

Dear Mr. Swillinger:

On April 17, 1990, you were notified that the Federal
Election Commission had determined, at your request, to enter into
negotiations directed towards reaching a conciliation agreement in
settlement of this matter prior to a finding of probable cause to
believe. Subsequently, on June 7, 1990, you requested, on behalf
of your client, that the Commission take no further action in this
matter. On June 27, 1990, the Commission considered your latest
request and determined to deny it. Therefore, inasmuch as the
time period for pre-probable cause conciliation has expired, the
Commission is moving to the next stage of the enforcement process.

If you have any questions, please contact Craig Douglas
Reffner, the attorney assigned to this matter, at (202) 376-5690.

Sincerely,

Lawrence M. Noble
General Counsel

BY: L01s G. Ué;ner

Associate General Counsel
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FEDERAL ELECTION COMMISSION S

WASHINGTON, D.C. 20463 - SE . g

August 8, 1990

The Commission

FROM: Lawrence M. Noble
General Counsel

SUBJECT: MUR 2677

Rosemary Pooler

Friends of Rosemary Pooler and Sharon Sherman, as
treasurer

Friends of Rosemary Pooler ’'88 and James M. Hanley, as
treasurer

Lumbermens Mutual Casualty Company

Eagan Real Estate Company

Attached for the Commission’s review are the briefs stating
the position of the General Counsel on the legal and factual
issues of the above-captioned matter. Copies of these briefs
and letters notifying the respondents of the General Counsel’s
intent to recommend to the Commission a finding of probable
cause to believe were mailed on August 31, 1990. Following
receipt of the respondents’ replies to these notices, this
Office will make a further report to the Commission.

Attachments
1. Briefs (3)
2. Letters to respondents (3)




FEDERAL ELECTION COMMISSION

WASHINGTON. D C 20463
August 8, 1990

Leslie J. Kerman, Esq.
Epstein Becker & Green, P.C.
1140 19th Street, N.W.
washington, D.C. 20036-6601

RE: MUR 2677
Rosemary Pooler
Friends of Rosemary Pooler and
Sharon Sherman, as treasurer
Friends of Rosemary Pooler ‘88 and
James M. Hanley, as treasurer

Dear Ms. Kerman:

Based on a complaint filed with the Federal Election
Commission on August 24, 1988, and information supplied by you,
on behalf of your clients, the Commission, on April 18, 1989,
found that there was reason to believe your clients, violated
2 U.S.C. § 441b(a), and instituted an investigation of this
matter.

After considering all the evidence available to the
Commission, the Office of the General Counsel is prepared to
recommend that the Commission find probable cause to believe
that a violation has occurred.

The Commission may or may not approve the General Counsel’s
recommendation. Submitted for your review is a brief stating
the position of the General Counsel on the legal and factual
issues of the case. Within 15 days of your receipt of this
notice, you may file with the Secretary of the Commission a
brief (ten copies if possible) stating your position on the
issues and replying to the brief of the General Counsel. (Three
copies of such brief should also be forwarded to the Office of
the General Counsel, if possible.) The General Counsel’s brief
and any brief which you may submit will be considered by the
Commission before proceeding to a vote of whether there is
probable cause to believe a violation has occurred.

I1f you are unable to file a responsive brief within 15
days, you may submit a written request for an extension of time.
All requests for extensions of time must be submitted in writing
five days prior to the due date, and good cause must be
demonstrated. 1In addition, the Office of the General Counsel
ordinarily will not give extensions beyond 20 days.
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Leslie J. Kerman, Esq.
MUR 2677
Page 2

A finding of probable cause to believe requires that the
Office of the General Counsel attempt for a period of not less
than 30, but not more than 90 days, to settle this matter
through a conciliation agreement.

Should you have any questions, please contact Craig Douglas
Reffner, the attorney assigned to this matter, at (202)

376-5690.
Sincere y’/éé;{
o g ’
s ence M. Noble
General Counsel
Enclosure
Brief




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 2677

Rosemary Pooler

Friends of Rosemary Pooler and
Sharon Sherman, as treasurer

Friends of Rosemary Pooler ‘88 and
James M. Hanley, as treasurer

GENERAL COUNSEL'’S BRIEF

STATEMENT OF THE CASE

On April 18, 1989, the Commission found reason to believe
that Rosemary Pooler, Friends of Rosemary Pooler and Sharon
Sherman, as treasurer (the "1986 Committee"), and Friends of
Rosemary Pooler ’'88 and James M. Hanley, as treasurer (the "1988
Committee"),(referred to collectively as "the Tenants") violated
2 U.S.C. § 441b(a). The basis for the Commission’s finding
concerned the Tenants’ rental of office space at below market
value. The office space in question is located in a building
owned by Lumbermens Mutual Casualty Company ("Lumbermens") and
managed by Eagan Real Estate Company ("Eagan")(collectively known

as the "Landlords"). The Tenants assert that initially the office

space was not rented for any political purpose but for Rosemary

Pooler’'s personal interests and as such, no corporate contribution
could have been received. With regard to any later political use
of the office, the Tenants further argue that the lease in
question was commercially reasonable.

II. ANALYSIS

Section 441b(a) of the Act prohibits corporations from
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making contributions or expenditures from their general treasury
funds in connection with any federal election and also prohibits
federal candidates and their committees from accepting such
contributions. The term "contribution or expenditure” has been
defined to include any direct or indirect gift or anything of
value to any candidate or political committee. 2 U.S.C.

§ 441b(a)(2). Commission requlations explain that "anything of
value" includes all in-kind contributions, which occur when any
goods or services are provided without charge or at a charge which
is less than the usual and normal charge for such goods or
services. 11 C.F.R. § 100.7(a)(1)(iii)(A).

At issue here is whether the Tenants’ rental arrangement
with the Landlords resulted in the acceptance of an in-kind
corporate contribution. The available information clearly
establishes that the full amount of rent payable during the rental
period was not collected. Additionally, the evidence shows that
of the rent the Tenants paid, the Landlords did not collect it in
a timely manner. Information provided by the Tenants shows that
they occupied Office 202 in the Syracuse Building over a fifteen
(15) month period, under two different leases. The first lease,
an oral lease, was in effect from January 1, 1987, through
December 31, 1987, and provided for a monthly rental charge of one
hundred and fifty dollars ($150.00), excluding electricity. The
second lease, beginning on January 1, 1988, provided for a monthly
rental fee of two hundred and fifty dollars ($250.00), excluding
electricity. This latter lease was terminated on March 31, 1988,

when the Tenants vacated Office 202. 1In total, under the terms of




these leases, the Tenants should have paid two thousand and five
hundred and fifty dollars ($2,550.00) in rent. The Landlords
acknowledge, however, receiving only one thousand and eight
hundred and twenty-two dollars and seventy-one cents ($1,822.71)
in rent, a figure consistent with the 1986 and 1988 Committees’
financial disclosure reports. 1In short, the evidence shows that
the Tenants failed to pay seven hundred and twenty-seven dollars
and twenty-one cents ($727.21) in rent.

With regard to the timely payment of rent, the Landlords’

policy at the Syracuse Building is to have tenants pay rent on a
monthly basis and to require full payment by the tenth of the
month. Contrary to this policy, the Tenants’ rent for the months
of November and December 1987 was not paid until December 28,
1987, while the rent for the months of January, February and March
of 1988 was not tendered until March 15, 1988. No evidence has
been submitted to show that the Landlords either demanded full and
timely payment from the Tenants or permitted other tenants in the
same building to make incomplete and late rental payments as a
normal course of business.

Finally, the available evidence also makes clear that
the Tenants used the office space over the fifteen (15) month
occupancy for political purposes. Rosemary Pooler has
acknowledged that from January 1987 until October 27, 1987, the
date she announced her candidacy for the 1988 congressional
election, Office 202 was used to wind-up her unsuccessful 1986
campaign. Ms. Pooler has further stated that after October 27,

1987, the office space was utilized over for the next five (5)
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months to prepare for her 1988 campaign. Additionally, financial
disclosure reports filed by both the 1986 and 1988 Committees show
a series of rental payments made to Eagan during the Tenants’
fifteen (15) month occupancy of Office 202. Accordingly, there is
probable cause to believe that Rosemary Pooler and the 1986
Committee and the 1988 Committee violated 2 U.S.C. § 441lb(a).

III. GENERAL COUNSEL'’'S RECOMMENDATIONS

Find probable cause to believe that Rosemary Pooler,
Friends of Rosemary Pooler and Sharon Sherman, as treasurer,
and Friends of Rosemary Pooler ’88 and James M. Hanley, as
treasurer, violated 2 U.S.C. § 441b(a).

General Counsel
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

August 8, 1990

Thomas C. Buckel, Jr., Esq.
Hancock & Estabrook

Mony Tower I

P. O. Box 4976

Syracuse, New York 13221-4976

RE: MUR 2677
Eagan Real Estate Company

Dear Mr. Buckel:

Based on a complaint filed with the Federal Election
Commission on August 24, 1988, and information suppi:ied by you,
on behalf of your client, the Commission, on April i8, 1989,
found that there was reason to believe your client, violated
2 U.Ss.C. § 441b(a), and instituted an investigation of this
matter.

After considering all the evidence available to the
Commission, the Office of the General Counsel is prepared to
recommend that the Commission find probable cause to believe
that a violation has occurred.

The Commission may or may not approve the General Counsel’s
recommendation. Submitted for your review is a brief stating
the position of the General Counsel on the legal and factual
issues of the case. Within 15 days of your receipt of this
notice, you may file with the Secretary of the Commission a
brief (ten copies if possible) stating your position on the
issues and replying to the brief of the General Counsel. (Three
copies of such brief should also be forwarded to the Office of
the General Counsel, if possible.) The General Counsel’s brief
and any brief which you may submit will be considered by the
Commission before proceeding to a vote of whether there is
probable cause to believe a violation has occurred.

If you are unable to file a responsive brief within 15
days, you may submit a written request for an extension of time.
All requests for extensions of time must be submitted in writing
five days prior to the due date, and good cause must be
demonstrated. In addition, the Office of the General Counsel
ordinarily will not give extensions beyond 20 days.
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Thomas C. Buckel, Jr., Esq.
MUR 2677
Page 2

A finding of probable cause to believe requires that the
Office of the General Counsel attempt for a period of not less
than 30, but not more than 90 days, to settle this matter

through a conciliation agreement.

Should you have any questions, please contact Craig Douglas
Reffner, the attorney assigned to this matter, at (202)

376-5690.

Sinc ly,

Lawrence M. Noble
General Counsel

Enclosure
Brief
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
) MUR 2677
Eagan Real Estate Company )

GENERAL COUNSEL’S BRIEF

I. STATEMENT OF THE CASE

on April 18, 1989, the Commission found reason to believe
that Eagan Real Estate Company ("Eagan") violated 2 U.S.C.
§ 441b(a). The basis for the Commission’s finding concerned the
rental of office space at below market value to Rosemary Pooler, a
federal candidate, and her 1986 and 1988 Campaign Committees
(collectively known as "the Tenants"). Eagan, who is the managing
and leasing agent for the building where the office in question is
located, asserts that it leased office space to Ms. Pooler in her
individual capacity and was not aware that the Tenants used the
office for political purposes. Additionally, Eagan has also
argued that Rosemary Pooler’s lease was commercially reasonable.
II. ANALYSIS

Section 441b(a) of the Act prohibits corporations from
making contributions or expenditures from their general treasury
funds in connection with any federal election. The term
"contribution or expenditure" has been defined to include any
direct or indirect gift or anything of value to any candidate or
political committee. 2 U.S.C. § 441b(a)(2). Commission
regulations explain that "anything of value" includes all in-kind
contributions, which occur when any goods or services are provided

without charge or at a charge which is less than the usual and
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normal charge for such goods or services. 11 C.F.R.
§ 100.7(a)(1)(iii)(A).

At issue here is whether the rental arrangement with the
Tenants resulted in an in-kind corporate contribution. The
available information clearly establishes that the full amount of
rent payable during the rental period was not received.
Additionally, the evidence shows that the rental payments actually
made were not collected in a timely manner. Information provided

by Eagan shows that the Tenants occupied Office 202 in the

Syracuse Building over a fifteen (15) month period, under two

different leases. The first lease, an oral lease, was in effect
from January 1, 1987, through December 31, 1987, and provided for
a monthly rental charge of one hundred and fifty dollars
($150.00), excluding electricity. The second lease, beginning on
January 1, 1988, provided for a monthly rental fee of two hundred
and fifty dollars ($250.00), excluding electricity. This latter
lease was terminated on March 31, 1988, when the Tenants vacated
Office 202. In total, under the terms of the Tenants'’ leases, two
thousand and five hundred and fifty dollars ($2,550.00) in rent
should have been collected. However, only one thousand and eight
hundred and twenty-two dollars and seventy-one cents ($1,822.71)
in rent was actually received, leaving seven hundred and
twenty-seven dollars and twenty-nine cents ($727.29) in
uncollected rent.

With regard to the timely collection of rent, Eagan stated
that the policy at the Syracuse Building is to have tenants pay

rent on a monthly basis and to require full payment by the tenth
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of the month. Contrary to this policy, the Tenants’ rent for the

months of November and December 1987 was not paid until December

28, 1987, while the rent for the months of January, February and

March of 1988 was not tendered until March 15, 1988. No evidence
has been submitted to show that full and timely payment was
demanded from the Tenants or that other tenants in the same
building were permitted to make incomplete and late rental
payments as a normal course of business.

Finally, the available evidence clearly shows that Eagan
was aware that it was renting office space to the Tenants and that
the office in question would be used for political purposes.
Financial disclosure reports filed by 1986 and 1988 Committees
show Eagan’s acceptance of rent checks, drawn on both the
Committees’ bank accounts, over the fifteen (15) month period that
the Tenants occupied Office 202. Additionally, in a 1988 news
story concerning Ms. Pooler’s lease, the property manager at the
Syracuse building, John McAuliffe, an employee of Eagan, was
quoted as saying: "We often rent spaces out for political
purposes. You rent them out either as a contribution or as a
minimum rent. I don’t know anybody in politics who pays normal

rent." Syracuse Post Standard, August 19, 1988. Accordingly,

there is probable cause to believe that Eagan Real Estate Company

violated 2 U.S.C. § 441b(a).
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III. GENERAL COUNSEL'’'S RECOMMENDATIONS

rind probable cause to believe that Eagan Real Estate
Company violated 2 U.S.C. § 441lb(a).

awrence M. No
General Counsel




FEDERAL ELECTION COMMISSION

WASHINGTON, D.C 20463
August 8, 1990

Daniel J. Swillinger, Esq.
Maloney & Burch

1100 Connecticut Avenue, N.W.
Washington, D.C. 20036

RE: MUR 2677
Lumbermens Mutual Casualty Company

Dear Mr. Swillinger:

Based on a complaint filed with the Federal Election
Commission on August 24, 1988, and information supplied by you,

~ on behalf of your client, the Commission, on April 18, 1989,

O found that there was reason to believe your client, violated
2 U.S.C. § 441b(a), and instituted an investigation of this

M matter.

v After considering all the evidence available to the

M Commission, the Office of the General Counsel is prepared to
recommend that the Commission find probable cause to believe

- that a violation has occurred.

O The Commission may or may not approve the General Counsel’s
recommendation. Submitted for your review is a brief stating

< the position of the General Counsel on the legal and factual

3 issues of the case. Within 15 days of your receipt of this

notice, you may file with the Secretary of the Commission a
- brief (ten copies if possible) stating your position on the
issues and replying to the brief of the General Counsel. (Three
™ copies of such brief should also be forwarded to the Office of
the General Counsel, if possible.) The General Counsel’s brief
and any brief which you may submit will be considered by the
Commission before proceeding to a vote of whether there is
probable cause to believe a violation has occurred.

If you are unable to file a responsive brief within 15
days, you may submit a written request for an extension of time.
All requests for extensions of time must be submitted in writing
five days prior to the due date, and good cause must be
demonstrated. 1In addition, the Office of the General Counsel
ordinarily will not give extensions beyond 20 days.
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Daniel J. Swillinger, Esqg.
MUR 2677
Page 2

A finding of probable cause to believe requires that the
Office of the General Counsel attempt for a period of not less
than 30, but not more than 90 days, to settle this matter
through a conciliation agreement.

Should you have any questions, please contact Craig Douglas
Reffner, the attorney assigned to this matter, at (202)

376-5690.
Sincerely, éééj/

\wrence M. Noble
General Counsel

Enclosure
Brief
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
) MUR 2677
Lumbermens Mutual Casualty Company )

GENERAL COUNSEL'’S BRIEF

I. STATEMENT OF THE CASE

On April 18, 1989, the Commission found reason to believe
that Lumbermens Mutual Casualty Company ("Lumbermens") violated
2 U.S5.C. § 441b(a). The basis for the Commission’s finding
concerned the rental of office space at below market value to
\O Rosemary Pooler, a federal candidate, and her 1986 and 1988
Campaign Committees (collectively referred to as "the Tenants").
Lumbermens, who owns the building where the office space in

guestion is located, asserts that the Tenants’ lease was

M

- commercially reasonable and also argues that if an in-kind

(@) corporate contribution was made, then the only contributor was

T Eagan Real Estate Company, Lumbermens’s leasing agent who arranged
2 for Ms. Pooler’s lease and collected her rent.

) II. ANALYSIS

~ [ —

Section 441b(a) of the Act prohibits corporations from
making contributions or expenditures from their general treasury
funds in connection with any federal election. The term
"contribution or expenditure” has been defined to include any
direct or indirect gift or anything of value to any candidate or
political committee. 2 U.S.C. § 441b(a)(2). Commission

regulations explain that "anything of value" includes all in-kind

contributions, which occur when any goods or services are provided




R
without charge or at a charge which is less than the usual and
normal charge for such goods or services. 11 C.F.R.

§ 100.7(a)(1)(iii)(A).

At issue here is whether the rental arrangement with the

Tenants resulted in an in-kind corporate contribution. The
available information clearly establishes that the full amount of
rent payable during the rental period was not received.
Additionally, the evidence shows that the rental payments actually
made were not collected in a timely manner. Information provided
by Lumbermens shows that the Tenants occupied Office 202 in the
Syracuse Building over a fifteen (15) month period, under two
different leases. The first lease, an oral lease, was in effect
from January 1, 1987, through December 31, 1987, and provided for
a monthly rental charge of one hundred and fifty dollars
($150.00), excluding electricity. The second lease, beginning on
January 1, 1988, provided for a monthly rental fee of two hundred
and fifty dollars ($250.00), excluding electricity. This latter
lease was terminated on March 31, 1988, when the Tenants vacated
Office 202. In total, under the terms of the Tenants’ leases, two
thousand and five hundred and fifty dollars ($2,550.00) in rent
should have been collected. Only one thousand and eight hundred
and twenty-two dollars and seventy-one cents ($1,822.71) in rent
was actually received, leaving seven hundred and twenty-seven
dollars and twenty-nine cents ($727.29) in uncollected rent.

With regard to the timely collection of rent, the policy at
the Syracuse Building is to have tenants pay rent on a monthly

basis and to require full payment by the tenth of the month.
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Contrary to this policy, the Tenants’ rent for the months of
November and December 1987 was not paid until December 28, 1987,
while the rent for the months of January, February and March of
1988 was not tendered until March 15, 1988. No evidence has been
submitted.to show that full and timely payment was demanded from
the Tenants or that other tenants in the same building were
permitted to make incomplete and late rental payments as a normal
course of business.1

Finally, Lumbermens, as the owner of the Syracuse Building,

is legally responsible for the actions of its leasing-agent, Eagan
Real Estate. A principal-agent relationship is consensual in
nature, in that the principal must manifest a willingness to have
the agent act for him and consent to the agent’s acts.

Restatement (Second) of Agency §§ 1 and 12. Accordingly, if the
agent is permitted to act for the principal, then he or she may
alter the principal’s relations in the same manner as if the
principal had acted himself or herself. Id at § 12. Lumbermens
admits that it has a principal-agent relationship with Eagan Real
Estate, as defined by a 1983 agency agreement. Under the terms of
this agreement, Lumbermens delegated to its agent the power to

negotiate leases, collect rent and "[p]rosecute suits for rental

1. The failure to collect the total amount of rent charged to
the Tenants in a timely manner may be attributable to the fact
that the office was used for political purposes. In a 1988 news
story concerning Ms. Pooler’'s lease, the property manager at the
Syracuse Building, John McAuliffe, an employee of Eagan Real
Estate, was quoted as saying: "We often rent spaces out for
political purposes. You rent them out either as a contribution
or as a minimum rent. I don’t know anybody in politics who pays
normal rent." Syracuse Post Standard, August 19, 1988.
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and default” at the Syracuse Building. Thus, as owner of the
building, Lumbermens is responsible for the activity undertaken by

its agent, Eagan, in pursuit of it delegated authority.

Accordingly, there is probable cause to believe that Lumbermens

Mutual Casualty Company violated 2 U.S.C. § 441b(a).
III. GENERAL COUNSEL’S RECOMMENDATIONS

Find probable cause to believe that Lumbermens Mutual
Casualty Company violated 2 U.S.C. § 441b(a).

o ?/ fé/ %2 %M

Date Noble
Vo) General Counsel
~
M
e
(@)
v
D

|

)
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BEFORE THE PFEDERAL ELECTION COMMISSION
In the Matter of SENS|T|VE
Rosemary Pooler MUR 2677

Friends of Rosemary Pooler and
Sharon Sherman, as treasurer

Friends of Rosemary Pooler ’88 and
James M. Hanley, as treasurer

Lumbermens Mutual Casualty Company

VN N N NP NP NP P P kP P P P P

Eagan Real Estate Company
GENERAL COUNSEL’S REPORT

The Office of the General Counsel is prepared to close the
investigation in this matter as to all the respondents, based on

the assessment of the information presently available.

awTferice M. Noble
General Counsel

Date

2/s /7
/[
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FEDERAL ELECTION COMMISSION

WASHINGTON. D C. 20463
August 21, 1990

Daniel J. Swillinger, Esq.
Maloney & Burch

1100 Connecticut Avenue, N.W.
Washington, D.C. 20036-4101

RE: MUR 2677
Lumbermens Mutual Casualty Company

Dear Mr. Swillinger:

This is in response to your letter dated August 10, 1990,
which we received on August 14, 1990, requesting an extension
of 20 days to respond to the General Counsel’s Brief.

Considering the Federal Election Commission’s
responsibilities to act expeditiously in the conduct of
investigations, I cannot grant your full request, but can only
agree to a 15 day extension. Accordingly, your response is due
by the close of business on September 10, 1990.

If you have any questions, please contact Craig Douglas
Reffner, the attorney assigned to this matter, at (202)
376-5690.

Sincerely,

Lawrence M. Noble
General Counsel

e Gh

Lois G. Lerner
Associate General Counsel
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~\  }
o
i~ Craig Reffner, Esq. S R
Federal Elections Commission = iz
o~ Washington D.C. 20463 o 2
N ol
i RE: Eagan Real Estate Co.; Your No. MUR 2677 . 5ﬁé§
= P o
M Dear Mr. Reffner: = 1§°
- = X
Enclosed please find four executed copies of the o 25
@) Conciliation Agreement proposed by the FEC in this matter. —Q
Please return a fully executed agreement to me. On receipt of
< same, I will direct my client to pay the civil penalty and
5 request uncollected rent from the tenant.
— Should you have any questions about this matter, please
coztact me. I appreciate your consideration throughout this
~ matter.

Very truly yours,

Hancgpk/ﬁ E5t39?°°k

I (1A \/)M/Z‘_, L
Thomas C. Buckel, Jr.

TCB/pks
enclosures




LAW OFFICES

MALONEY & BURCH

1100 CONNECTICUT AVENUE, N.W.
WASHINGTON, D.C. 20036-4I0!

(202) 293-1414
FAX (202) 293-1702

September 10, 1990

Craig Reffner, Esq.
Office of the General Counsel

Federal Election Commission
999 E St., N.W. 6th Floor
Washington, DC 20463

0€:€ Hd 0} d35 0

T45Has 1,

Re: MUR 2677

Dear Mr. Reffner:

Enclosed are three copies of Respondent’s brief in response to
the Counsel’s brief recommending "probable cause” in the above-

referenced matter.

Please call me if you have any questions.

Sincerely,

el J. illinger

AsldAs

3a1
£%3

SINKUI Nai ]
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BEFORE THE

FEDERAL ELECTION COMMISSION

WASHINGTON, DC 20463

RE: MUR 2677

RESPONSE TO GENERAL COUNSEL’S BRIEF

RECOMMENDING A FINDING OF "PROBABLE CAUSE"

Now comes Lumbermens Mutual Casualty Company, Respondent
herein, and responds to the General Counsel’s brief recommending
that the Commission find "“probable cause to believe” that a

violation of the Act has occurred.

I. INTRODUCTION

This matter was generated by a complaint filed in August,
1988, by the National Republican Congressional Committee against
Rosemary Pooler, a candidate for Congress, against Lumbermens
Mutual Casualty Company, and Egan Real Estate Co., the rental
agent. It alleged that office space in a building owned by
Lumbermens and managed by Egan was rented by the Pooler campaign at
below market value, that the Pooler campaign received special
treatment in the rental, and, as a result, illegal corporate

contributions were made by Lumbermens and Egan.




The Commission found "reason to believe"” a violation had
occurred in April, 1989, in that the Pooler campaign received a’
below market rate rental for the space, contrary to 2 U.S.C. Sec.
441b. Lumbermens denied that the rental arrangement was at a below
market rate, and further denied that Lumbermens was liable, since
its agent, Egan, had made the arrangement with Pooler without
Lumbermens knowledge and in direct contravention of the agency
agreement.

In its probable cause brief, the Counsel has abandoned its
position that the rental rate was below market, and focuses instead
on two other issues -- that the full amount of the rent was not

received, and that some of the rent was not received in a timely

manner. (Counsel’s Br., p. 2) The brief continues to hold
Lumbermens "legally responsible” for these occurrences. (Counsel’s
Br., p. 3).

IT. ARGUMENT

A. Lumbermens Is Not Liable for the Acts of Egan

The Counsel’'s continued assertion that Lumbermens is liable
for the acts of its agent, Egan, is simply wrong as a matter of
law. It has been settled law in New York for decades that a
principal is not responsible for the illegal acts of its agent,

Curran v. Buckpitt, 225 App.Div. 880, 233 N.Y.S. 249 (1929), as

long as the principal does not consent to or affirm the illegal

acts of its agent, Mobil 0il Corp. v. Burdo, 329 N.Y.S. 2d 742

(1972).



This is also the settled law in the rest of the country, as

summarized in the Restatement of Agency 2d, Secs. 34, 231.-

Speaking of illegal acts, the Restatement states:

Authority to do illegal or tortious acts, whether or not
criminal, is not readily inferred. Thus, the appointment of
a person to act as manager does not thereby give him authority
to make trade agreements so opposed to public policy that they
will not be enforced, or to inaugurate illegal blacklists or
boycotts, or to make fraudulent statements concerning his
principal’s goods.

Sec. 34, Comment g.

The evidence is uncontroverted that Lumbermens took all
commercially reasonable steps to assure that the agency agreement

was properly carried out, and was not even aware of this rental

until the complaint in this matter was filed. The agent’s failure
to notify Lumbermens is in direct violation of the agency agreement
(Exhibit A), which states in paragraph 7 that all leases "shall be
subject to the final approval and instructions of the owner."” The
agent admitted that he had not informed Lumbermens about the Pooler
lease. (Exhibit B, Letter from Jack McAuliffe to Nicholas Tkachuk,
par. 2.)

In addition, the agent was under an affirmative duty under
paragraph 1(d) of the agency agreement to "Collect rents when due.”
If Egan failed to collect the proper amounts in a timely manner,
the agent was clearly operating in violation of, and outside the

scope of, his agency agreement.
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These are precisely the circumstances in which a courts have
held that a principal may not be held liable for the illegal acts:
of its agent. To conclude otherwise would be to make a principal
liable for all acts of its agent, regardless of the agent’s acts,

a liability not supported by law or reason.

B. All Agreed-Upon Rent Was Paid

The Counsel’s brief contends that "the full amount of the rent
payable during the rental period was not received."” (Counsel’s
Br., p.2). This is incorrect.

According to Mr. McAuliffe’s letter to Lumbermens (Exhibit B),
the rental agreement was as follows:

1. In 1987, an oral agreement provided the rental was on a
"week-to-week basis, with the understanding that [Pooler] would pay
for electrical and janitorial services for the year 1987." (Ex. B,
p. 1). Pooler’s committees made such payments, according to the
public record as set out in the Counsel’s Factual and Legal
Analysis attached to the reason to believe letter of April 25, 1989
(Exhibit C, p. 2), totalling over $800.

Contrary to the Counsel’s contention, there was no agreement
for a $150 per month rental for 1987, but rather only for an
additional $150 per month for the last two months of 1987, as
stated in the Counsel’s Factual and Legal Analysis (Exhibit C, pp.

1-2). This rental payment was made on December 28, 1987ﬁ

1 If the agent had made such an arrangement with Pooler, he
has deceived Lumbermens regarding it. Indeed, it appears that the
Counsel is trying to expand an additional two-month, $300 payment

4




2. The 1988 agreement provided for rent of $250 per month. A
payment for thesg three months was made on March 15, 1988.

In sum, the rental agreements provided for the payment of $300
for 1987 and $750 for 1988 -- these payments were made -- as were
the utilities and janitorial payments totalling $987.50. Pooler
paid a grand total of $2037.56 for the space, which the Counsel
appears to agree was a fair market value for this unimproved space
in an old building with a 25% vacancy rate.

The remaining issue is that of the timeliness of the rent
payments. It is clear that they were late to varying degrees, but
given the small amount of money at issue, this hardly seems
significant. If, however, the Commission chooses to pursue this
matter, it is Egan, not Lumbermens, which is responsible, since the
failure to collect rents in a timely fashion is an explicit breach

of the agency agreement. (Exhibit A, para. 1 (d).

{ Note con’'d) into an annual month-to-month rental agreement. There
is no basis in the record for this retroactive effort.

5




II1I. CONCLUSION
For the reasons stated above, Lumbermens Mutual Casualty

Company requests that the Commission take no further action as to

Lumbermens, and requests that the matter be dismissed.

Respectfully submitted,
3 °

Counsel for Lumbermens Mutual Casualty Co.

September 10, 1990
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EXHIBIT A

THIS AGREEMENT, made this st day of December 1983, between
LUMBERMENS MUTUAL CASUALTY COMPANY of Long Grove, [llinots,
hereinafter called '"Owner' and EAGAN REAL ESTATE, INC, of Syracuse,
New York, hereinafter referred to as "Agent'',

WITNESSETH:

WHEREAS, '"Owner'' is the owner of The Syracuse Building, 224
Harrison Street, Syracuse, New York, hereinafter referred to as Property,
located at the corner of Harrison Street and Harrison Place in Syracuse,
New York, and desires to secure the services for the management of the
property; and,

WHEREAS, "Agent' is desirous of assuming the management of the

NOW, THEREFORE, in consideration of the premises and of the sum
of One Dollar ($1,00) by each of the parties to the other in hand paid, and of
other good and valuable considerations, the receipt whereof is hereby
acknowledged, it is mutually covenanted and agreed that:

1, The “Agent' as an independent contractor is hereby appointed
maaager of the property for the performance of the services
hereinafter specified:

(a) Supervise the operation of the property.

(b) Negotiate rentals and leases in the property.

(c) Keep the property rented to suitable tendnts,

(d) Collect rentals whea due,

(e) Prosecute suits for rental and default, and for
possession of the premises,

(f) Cause such incidental repairs snd decorations
to be made from time to time as may be neces-
sary to maintain the property in good repair
and condition,

(g) Purchase the supplies and materials necessary
and requisite for the operation and maintenance
of the property.

(h) Perform such other services pertaining to the
management of the building as the ''Owner'’ shall
direct,

(1) Hire for the '"Owner's' account all heip employed
therein and to supervise such help.

2. "Agent'’ shall not directly or indirectly receive or retain any
profit or gain by reason of the management of the property
other than is hereinafter provided.

"Agent" shall promptly notify "Owner'' in writing of the receipt
of any service of process, summons, tax bills, or other legal
document of any goveramental body or agency or person, and
to deliver the same to ''Owner'' on request., Nothing herein
provided, or in relationship established by this agreement,
shall be construed to authorize the "Agent' to accept service
of process on behalf of the ''Owner''.




""Agent" shall keep accurate books and records of all monies
received on account of rental and from all other sources perti-
nent to the property and for all disbursements thereof, and
shall account to '""Owner'' from time to time as ""Owner'' may
direct and shall deliver to ""Owner'' the said monjes or part
thereof from time to time as may be requested by "Owner'',
and shall keep at all times all money so received in a safe
place and separate and apart from any other monies or funds.

All books and records and all other paper, documaents and
correspondence shall be the property of the ''Owner" and shall
be kept in an orderly manner and in a safe place in the office
of the "Agent' unless otherwise directed by the '"Owner'' and
shall be available to the ""Owner'' at any time.

""Agent'', as requested, shall furnish a bond ruaniag to the
""Owner'', satisfactory in amount and form and substance to
the ''Ownes' and issued in a company approved by the "Owner''.

All contracts or matters including, but not limited to leases
or legal proceedings directly or indirectly pertaining to the
property, its management or otherwise, shall at all times be
subject to the final approval and instructions of the '"Owner'’,
it being specifically agreed that the ''Owner' reserves this
authority,

As compensation, the ""Agent'' shall be paid five per cent (5%)
of the gross revenue collected from the property during the
term of this agresment, which five per cent (3%) shall be
deducted by ""Agent” from the monthly receipts collected,

Except for all space which ''Owner'’ or any affiliate or
subsidiary of ''Owner' may from time to time occupy in the
conduct of its own business, ''Agent" shall be paid a com-
mission on all transactions affected by ''Agent' at the rate

of 5% of the total annual rental called for in the lease, '"Agent”
agrees to cooperate with other brokers in ths leasing of space
and ""Agent" is responsible for arranging payment to other
brokers within the limits of the 3% fee. ''Agent' will be paid
a commission upon the renewanl of all transactions affected by
"Agent'" at the rate of 2}% of the total annual rental called for
in the lease renewal,

"Owaer' agrees to indemnify and save ''Agent’” harmless,
axcept in cases of willful misconduct or its own negligence,
and that of its empioyees from all claims arising out of the
course of its duties in connection with the leasing and manage-
ment of the Bullding and from liability for injuries suffered dy
any employee or other person whomsoever while on the Build-
ing premises, and to carry at its own expense Comprehensive
General Liability Insurance, with ""Agent's'' interests being
fully insured, {n amounts adequate to protect the interest of
"Owner'' and "Agent'', "Owner'' further agrees to reimburse
""Agent" for court costs and other reasonable fees, including
attorneys' fees, incurred by '"Agent' in defending any action
brought against ""Agent" for injury or damage claimed to have




been suffered upon the builaing property. '"Agent’ shall
not be liable for any error of judgment or for any mistake
of fact or law, or for anything which it may do or refrain
from doing in pursuance of {ts duties and activities here-
under, except in cases of willful misconduct or {te own
negligence and that of its employees,

 — i 2 — o i - — i s
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11. This contract shall be effective as of December 1, 1983

) and shall continue in full force and effect until November 30,
1984, and shall continue automatically thereafter for like
periods unless either party shall aotify the other of intention
to cancel by giving sixty (60) days' written notice prior to
the expiration of this agreement or any renewal thereof,

P 12, This agreement may be terminated at the option of the "Owner"'
upon thirty (30) days' notice to "Agenat'’, in the event the pres-
ent management of the "Agent' is changed.

13, Notices hereunder shall be written and shall be given by
. personal delivery to an officer of the other party hereto,

i
~N or by depositing the notice in the United States Mail with \
) postage prepaid and addressed to the ''Owner'' at Lumber- |
0 mens Mutual Casualty Company, Long Grove, lllinois 60049, ‘
: and to the ""Agent' as Eagan Real Estate, Inc., One MONY l

™ ) Plaza, Syracuse, New York 13202 (if the name of the building
|

is changed, then the name of the building as it is then known
shall be used). |

1

|
oM IN WITNESS WHEREOF, the parties hereto have caused these presents
“ to be executed in duplicate the day and year first above Written. !
(@) Attest: LUMBERMENS MUTUAL CASUALTY
< ) / . COMPANY
R keal Betate Oftices Sentor Uice Jjres. ... i
- Attegt: N EAGAN BEAL ESTA Eomc. !
- . i ‘lr"\, . !
h ,Lg.d&‘ % By /7, )." b « »”". o6 Pt ;
o ' T
| |
|
L |
|
!
® |
!
!
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EXHIBIT B

September 16, 1988
*Our 89th Year"

Mr. Nicholas B. Tkachuk

Real Estate Officer
Lumbermens Mutual Casualty Co.
Kemper insurance 8Sullding
Long Qrove, L 60049

Re: Rosemary Pooler
Dear Mr. Tkachuk:

| am writing to clarify the Rosemary Pooler occupancy of
Office 202 in the Syracuse Buliding from January |, 1987 to March 3:
1988 .

Under oral agreement, Rosemary Pooler agreed to lease the
premises known as Office 202 In the Syracuse Bullding on a week-to-
week basis, with the understanding that she would pay for electrical
and janitorial services for the year 1987. | may have mentioned to
you that we had a tenant that would take Office 202 on a temporary
basis, but no mention was made of the name of the tenant - Rosemary
Pooler - or that she had been a candldate for Congress. Agreement was
made commencing January |, 1988 that Pooler wouid pay $280 a month
plus eiectricity for Office 202. Her occupancy was terminated as of
March 31, 1988. During the total term of fifteen (18) months, Pooler
pald a total of $2,038 or $136 per month. This amounts to $3.28 per
square foot or approximately $1.40 above the services she was charged
for.

Office 202 is a one-room offlice, 42° x 12', with no Interior
partitions. Pooler agreed to take the premises In an "as |is”
condition with no expenditure to the Landiord. This agreement
represented a saving to the Landlord of 810 to $15 a square foot which
would be normal tenant improvement cost, which is Included In the base
rate. The base rate at that time was $12 per square foot.

in addition, |If Office 202 was rented to a permanent tenant,
It would have been necessary for the Landiord, at I|ts own expense, to

&
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Tkachuk

to remove partition and doorway that presently exists In the hallway
outside the premises. (Office 202 is still vacant.)

At all times during Pooler’'s occupancy, Offlice 202 was
carried on €agan Rea! Estate’'s list of premises avallable for rental.

| want to emphasize that Lumbermens Mutua! Casualty Company
was not aware of or involived In negotiations concerning Pooler’'s
tenancy and that her occupancy was the responaibiiity of Eagan Real
Estate, Inc.

Very truly yours,
EAGAN REAL ESTATE,
: s _:') .
/ L ST
‘l’ At‘ \ "

ohn E. McAullffe
anager

JEM/p I
€Enc.

TOTAL P.B3
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EXHIBIT B

MEMORANDUM

9/12/88
Fax #202-775-9089

Mr. Dan Swiltinger
RE: ROSEMARY POOLER

Under oral agreement, Rosemary Pooler agreed to lease the
premises known as Office 202 In the Syracuse Bulliding on a week-to-
week basis, with the understanding that she would pay for electrical
and Janitorial services for the year 1887. Agreement was made
commencing January |, 1988 that Pooier would pay $280 a month plus
Slectricity for Office 202. Her occupancy was terminated as of March
31, 1988. During the total term of fifteen (18) months, Pooler pald a
tota! of $2,038 or $136 per month. This amounts to $3.25 per square
foot or approximately $1.40 above the services she was charged for.

Offlce 202 |s a one-room offlice, 42° x 12°', with no Interior
Partitions. Pooler agreed to take the premises In an “as Is"
condition with no expenditure to the Landiord. This agreement
represented a saving to the Landliord of $10 to $15 a square foot which
would be normal tenant Improvement cost, which is Included In the base
rate. The base rate at that time was $12 per sguare foot.

In addition, if Office 202 was rented to a permanent tenant, It
wouid have been necessary for the Landlord, at Its own expense, to
remove partition and doorway that present!y exists In the haliway
outside the premises. (Office 202 Is st!il| vacant.)

At all times during Pooler's occupancy, Office 202 was carrled
on Eagan Real Estate’s list of premises avallable for rental.

At various times, vacant premises In the bullding have been
leased at Iower than market rental, to organizations other than for
bolitical activity, such as charitable or temporary business use.

For example, from October 987 through May of |988, 3800 square feet
onh the third fioor of the Syracuse Bul iding was leased to Energy
Controls at the rate of $3.80 per square foot on a month-to-month
basis. In 1988 1000 square feet was (eased to M. Raftrey, who dealt
in the salie of wWaterford crysta! for charlitable purposes. At the
present time, the National Muitiple Sclerosis Socliety leases space In
the bullding on a month-to-month basis at baiow the market rate.

Ouring her occupancy, Pooler had only two (2) desks and s flle

cablinet in the office. It made no difference whether she was using
500 square feet or 2000 square feet.

TOTAL P.@2




PEDERAL ELECTION COMMISSION EXHIBIT C

PACTUAL AND LEGAL ANALYSIS
RESPONDENT: Lumbermens Mutual Casualty Co. MUR: 2677

I. FACTUAL BACKGROUND

This matter originated from a duly sworn and notarized
complaint filed with the Commission on August 24, 1988 by the
National Republican Congressional Committee ("NRCC"), Joseph
Gaylord, Executive Director. The NRCC alleges in its complaint
that Rosemary Pooler (a Democratic candidate for New York's 27th
Congressional District in 1986 and 1988) and her 1986 and 1988
principal campaign committees (Friends of Rosemary Pooler and
Friends of Rosemary Pooler '88), received an in-kind corporate
contribution. The contribution is alleged to have been through
an office leasing arrangement in which office space was made
available to the Pooler campaign from November 1986 to March 1988
at a price below the market rental rate. Lumbermens Mutual
Casualty Co., an Illinois corporation and owner of the building,
and the Eagan Real Estate Co., a New York corporation which was
the leasing agent for the building, are alleged to have violated
section 441b(a) by making the corporate contribution.

Ms. Pooler began using office space in the Syracuse Building
in November 1986, after her unsuccessful bid that year for a seat
in Congress. She entered into an oral agreement to lease the
office space from the Eagan Real Estate Co. The agreement
required that she only pay for utilities and janitorial services.

She reached another oral agreement with Eagan in October 1987,
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and agreed to pay $150 per month for the office. In January 1988
she agreed in writing to a month-to-month lease and to pay $250
for the office space plus the telephone and electrfc bills.
Irregular rent payments were made by Friends of Rosemary Pooler
and Priends of Rosemary Pooler '88 (the "Pooler Committees"™) to
the Eagan Real Estate Co.l/

Counsel representing Lumbermens has filed a response to the
complaint, in which he denies that his client violated the Act
and disputes some of the factual allegations in the complaint.
Lumbermens denies that it gave the Pooler campaign any special
leasing arrangement. Lumbermens alternatively contends that it
should not be responsible for the actions of Eagan because Eagan

acted outside the scope of its agency agreement with Lumbermens.

1/ According to the public record, the Pooler Committees made
the following payments to Eagan Real Estate. Unless otherwise
noted each payment was designated as rent on the disclosure
reports:

Priends of Rosemary Pooler (Pooler's 1986 principal campaign
comnmittee)

June 11, 1987 - $497.89
August 19, 1987 - 21.75
November 14, 1987 - 253.07

Total $772.71

Friends of Rosemary Pooler '88 (Pooler's 1988 principal campaign
committee)

December 28, 1987 - $300.00
March 1, 1988 -(designated for 173.72
electric charges for July 1987
through February 1988)
March 15, 1988 - 750.00
May 2, 1988 -(designated for 41.13
electric charges for Pebruary and
March 1988)
Total $1264.85

Total for both committees: $2037.56
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Craig Douglas Reffner, Esquire
S Ooffice of the General Counsel
Federal Election Commission
999 E Street, N.W.
i~ Room 657

Washington, D.C. 20463

3

O
RE: M.U.R. 2677: Respondents Rosamary Pooler, Friends of
< Rosemary Pooler and Sharon Sherman as Treasurer, and
N Friends of Rosemary Pooler '88 and James M. Hanley as
Treasurer
) Dear Craig:
~

As discussed, I heredby request an extension of time until
Tuesday, October 9, 1990 to respond to the Ganeral Counsel's
probable~cause brief in the above-referenced matter.

As I mentioned to you, I have been unable, to date, to
discuss this matter with client, and, therefore, am not
gioparod to file a responsive brief with your office at this

me.

Thank you in advance for your assistance with this matter.

8incerely,

Leslig J. n

ALEXANDRIA, VIROINIA ZR3I4-DIZR?
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FEDERAL ELECTION COMMISSION

WASHINGTON. D C. 20463
September 28, 1990

Leslie J. Kerman, Esq.
Epstein, Becker & Green, P.C.
1227 25th Street, N.W.
wWashington, D.C. 20037-1156

RE: MUR 2677
Rosemary Pooler,
Friends of Rosemary Pooler and
Sharon Sherman, as treasurer, and
Friends of Rosemary Pooler '88 and
James M. Hanley, as treasurer

Dear Ms. Kerman:

This is in response to your letter dated September 25,
1990, which we received on September 25, 1990, requesting an
extension until October 9, 1990 to respond to the General
Counsel’s Brief recommending probable cause to believe.

Normally, such a request would not be granted less than
five days prior to the due date of the response. After
considering the circumstances presented in your letter, I have
nonetheless granted the requested extension. Accordingly, your
response is due by the close of business on October 9, 1990. 1In
the future, please be aware that requests for extensions will
not be considered unless they are made in writing at least five
days prior to the due date of the response and specific good
cause is demonstrated.

If you have any questions, please contact Craig Douglas
Reffner, the attorney assigned to this matter, at (202)
376-5690.

Sincerely,

Lawrence M. Noble
General Counsel

s

—//A:’ &/k/(—-;\

BY: _Lisa E. Klein
Assistant General Counsel
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Lawrence M. Noble, Esquire
General Counsel

Federal Election Commission
999 E Street, N.W.

Room 657

Washington, D.C. 20463

RE: M.U.R. 2677:

Treasurer

Dear Mr. Noble:

ATTORNEYS AT LAW
1227 2BYN BTREET. N.W.
WASHINGTON, D.C. 20037-I1I156¢

i

1208) 8681-0900
TELECOPIER: (2O2) 296-2882

DIRECT LINE

LEGAL & CONFIDENTIAL

October 22, 1990
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Respondents Rosemary Pooler, Friends of
Rosemary Pooler and Sharon Sherman as Treasurer, and
Friends of Rosemary Pooler ’88 and James M. Hanley as

This letter constitutes the response of Rosemary Pooler, Friends of Rosemary Pooler and
Sharon Sherman as Treasurer, and Friends of Rosemary Pooler 88 and James M. Hanley as
Treasurer, ("the Respondents"), to the General Counsel’s brief in Matter Under Review Number
2677, wherein the General Counsel recommends that the Federal Election Commission find
probable cause that the Respondents violated the Federal Election Campaign Act of 1971, as
amended ("the Act").




Lawrence M. Noble, Esquire
October 22, 1990
Page 2

I. Statement of Facts

After an unsuccessful bid for election to the 27th Congressional District of New York in
1986, Rosemary Pooler sought office space in downtown Syracuse as a base from which to
explore professional options. Her efforts yielded employment in Albany and an appointment
as a visiting professor at Syracuse University Law School.

Rosemary Pooler conducted her job search from an office building at 224 Harrison Street
in Syracuse, New York. She initially occupied this office space pursuant to an oral agreement
with Eagan Real Estate, Inc. ("Eagan") which managed the office building. Under the terms of
this first agreement, Rosemary Pooler agreed to lease Office 202 on an "as is,” week-to-week
basis and only to pay for electrical and janitorial services for the year 1987. These latter
expenses were paid for by Friends of Rosemary Pooler (Pooler’s 1986 principal campaign
committee) to cover any incidental uses of the space for political purposes.' Significantly, there
was no agreement during this time, as the General Counsel contends, that Rosemary Pooler pay
$150 a month for rent.

When Rosemary Pooler officially became a candidate again on October 27, 1987, she
agreed to pay $150.00 per month, excluding electricity, until the end of the year. This new
agreement was voluntarily initiated by Rosemary Pooler and represented an apportionment of the
cost of using the space attributable to political purposes. Friends of Rosemary Pooler 88
(Pooler’s 1988 principal campaign committee) wrote a check made payable to Eagan for $300
on December 28, 1987 to cover rent for November and December, 1987.

Beginning on January 1, 1988, a new agreement was again negotiated between Rosemary
Pooler and Eagan whereby Eagan agreed to give 30 days notice before terminating her
occupancy, in exchange for a rent of $250.00 per month plus electricity. Rosemary Pooler
terminated her occupancy on March 31, 1988. Friends of Rosemary Pooler '88 paid rent on a
quarterly basis and wrote a check on March 15, 1990 made payable to Eagan for $750 to cover
rent for January-March, 1988. Friends of Rosemary Pooler '88 also wrote a check to Eagan for
$173.72 in March, 1988 to cover all outstanding utilities.

At all relevant times in 1987 and 1988, Eagan listed the premises for rental to
commercial tenants and had been unable to find a permanent tenant for Office 202.
Consequently, Rosemary Pooler would have had to evacuate the premises if a permanent tenant
was found.

Friends of Rosemary Pooler reported the following disbursements totaling
$772.71 to Eagan: 6/11/87 for $497.89; 8/19/87 for $21.75; 11/4/87 for
$253.07.
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Lawrence M. Noble, Esquire
October 22, 1990

Page 3

I. Analysls

The General Counse] alleged that Respondents accepted an in-kind corporate contribution
in violation of 2 U.S.C. § 441b(a) by failing to pay the full amount of rent due and not paying
rent in a timely manner. Respondents will demonstrate that these contentions are contrary to
both the facts and the applicable regulations.

Respondents have consistently stated that any personal use of the relevant office space
was not an expenditure for purposes of the Act because such use was not made in connection
with a federal election as required by 2 U.S.C. § 431(9). Accordingly, Respondents have
asserted that, as an individual entertaining inter glia the idea of running for federal office,
Rosemary Pooler was entitled to reasonably allocate the expenses of renting office space between
personal and political purposes until such time as the space became a campaign headquarters.
As such, Rosemary Pooler made three different allocations of the costs attributable to personal
and political use of Office 202 before the campaign was moved to a permanent headquarters.

The initial oral agreement between Rosemary Pooler and Eagan covered the period prior
to Rosemary Pooler’s announcement of her candidacy in the 1988 election cycle and only
required the payment of utilities. Rosemary Pooler made a determination to allocate the cost of
utilities to Friends of Rosemary Pooler and to allocate the rent due to personal use. Of course,
no rent payment was actually required and Rosemary Pooler effectively used the office space for
personal use free of charge.

In two subsequent agreements with Eagan, Rosemary Pooler re-negotiated the rental
agreement to reflect an increased use of the space for political purposes. In each instance, the
remaining cost of using the space was attributable to personal use and Eagan did not require
that such use be paid for. In the beginning of 1988, Rosemary Pooler concluded that she could
no longer allocate any use of the office space to personal use. She then sought permanent office
space for the campaign and the arrangement with Eagan was terminated in March, 1988.

Respondents contend that Rosemary Pooler selected a reasonable method by which to
allocate personal and political use of the office space. In fact, she requested to pay rent solely
to avoid the acceptance of in-kind corporate contributions by either of her principal campaign
committees.

The General Counsel recognized that Rosemary Pooler’s allocation formula was
reasonable. However, the General Counsel failed to acknowledge that a new agreement was
negotiated for November and December, 1987 and instead made the terms of the the second
agreement, e.g. $150 per month, retroactive for all of 1987. As stated, Rosemary Pooler was
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Lawrence M. Noble, Esquire
October 22, 1990

Page 4

not a candidate during the period of the first agreement and, therefore, only allocated the cost
of utilities to Friends of Rosemary Pooler, her 1986 principal campaign committee, in order to
cover storage and winding up costs.

The General Counsel’s failure to address the conditions of the first agreement lead to the
erroneous conclusion that Respondents failed to pay all rent due. The General Counsel argued
that Respondents owed rent totalling $2,550 or $1,800 ($150 per month, excluding electricity)
for 1987 and $750 for the first three months of 1988. The General Counsel included in this
amount the $772.71 paid in 1987 for utilities by Friends of Rosemary Pooler and the $300 and
$750 paid by Friends of Rosemary Pooler ’88.

Thus, as demonstrated above, Respondents have paid the full amount due for use of the
office space for campaign-related purposes and, accordingly, the General Counsel’s allegations
on this issue are without merit.

2. Respondents rental payments were timely,

The National Republican Congressional Committee originally contended that the terms
under which Rosemary Pooler rented Office 202 at 224 Harrison Street were less than the "usual
and normal charge” for such goods or services and constituted an in-kind contribution under 11
C.F.R. § 100.7(a)(1)(iii)(A). However, the term usual and normal charge is defined as "the
price of those goods in the market from which they ordinarily would have been purchased.” 11
C.F.R. § 100.7(B)(1).

In this case, there was no market for the office space at issue. Eagan listed this office
space for rent to commercial tenants at all relevant times in 1987 and 1988. The General
Counsel recognized this fact when it decided not to pursue the original allegations by the
National Republican Congressional Committee that the usual and normal charge should be the
rent paid by commercial tenants in the same building.

Having conceded that Rosemary Pooler was not renting Office 202 as a commercial
tenant, the General Counsel cannot now argue that the rent must be payable on the same terms
as commercial tenants. Clearly, Rosemary Pooler and Eagan agreed that rental payments would
be timely if made on a quarterly basis, which was reasonable given the terms of Ms. Pooler’s
occupancy of the space (particularly, since the office space was still listed for rent, and her
tenancy could be terminated at any time -- a provision which one certainly does not find in
standard commercial leases!!). Therefore, the quarterly payments by Friend of Rosemary Pooler
'88 in December, 1987 and March, 1988 were timely and General Counsel’s allegations on this
matter should also be dismissed.




Lawrence M. Noble, Esquire
October 22, 1990
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II Finding of No Probable Cause

In light of the foregoing the Respondents request that the Federal Election Commission
find that no probable cause exists that they violated the Act.

Respectfully Submitted,

J. Kerman
Epstein, Becker & Green, P.C.
1227 25th Street, N.-W.
Suite 700
Washington, D.C. 20037
(202) 861-1877

Attorney for Respondents
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In the Matter of
Rosemary Pooler R 2677

Friends of Rosemary Pooler and
Sharon Sherman, as treasurer

Friends of Rosemary Pooler ’'88 and
James M. Hanley, as treasurer

Lumbermens Mutual Casualty Company
Eagan Real Estate Company

GENERAL COUNSEL’S REPORT

I. BACKGROUND

On April 18, 1989, the Commission found reason to believe
that Rosemary Pooler, Friends of Rosemary Pooler and Sharon
Sherman, as treasurer (collectively referred to as the ’86
Committee"), Friends of Rosemary Pooler ’88 and James M. Hanley,
as treasurer (collectively referred to as the "’88 Committee"),
Lumbermens Mutual Casualty Company ("Lumbermens") and Eagan Real
Estate Company ("Eagan") each violated 2 U.S.C. § 441b(a) in
connection with Ms. Pooler’s lease of office space. On August 8,
1990, the General Counsel sent Briefs to each Respondent stating
that this Office was prepared to recommend a finding of probable
cause to believe that a violation had occurred. Responses have
been received and as discussed below, this Office recommends that
the Commission find probable cause to believe that each of the
Respondents violated Section 441b(a). Attachment A (Response of
Rosemary Pooler and her 1986 and 1988 Committees) Attachment B

(Response of Lumbermens) and Attachment C (Response of Eagan).




II. ANALYSIS

As set forth more fully in the General Counsel’s Briefs,
incorporated herein by reference, a review of the available
evidence showed that Rosemary Pooler and her Committees (the
"Tenants") rented office space, in a building owned by Lumbermens
and managed by Eagan, over a fifteen month period, under two
separate leases. In calculating the rent charged under these
leases, it appeared that a total of $727.29 in rent remained
uncollected and that the rent actually paid was not collected in a
timely manner.

Respondents have continuously disputed the General Counsel'’s
calculation of the rent assessed and have now, for the first time,
clarified the terms of the leases governing the office space in
question. In particular, the Tenants and Lumbermens now state
that the occupancy of the office space actually occurred over
three different leases rather than two. Attachment A at 2;
Attachment B at 5-6. Eagan, on a different note, does not dispute
that the rent remains uncollected, but arques that the uncollected
amount totals $512 and not $727.29. Attachment C at 2.1

The Tenants assert that the occupancy period between January
1, and October 27, 1987, was covered by a separate oral lease
which provided only for the payment of janitorial services and

electricity. Attachment A at 2. According to the Tenants,

Rosemary Pooler announced her candidacy for the 1988 election on
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October 27, 1987, and on that date a new lease, which provided a
rental payment of $150 per month, excluding electricity, became
effective. Id. When this second lease expired on December 31,
1987, the Tenants assert that a third lease, which covered the
period between January 1, 1988, and March 31, 1988, and provided
for rent of $250 per month, excluding electricity, was negotiated.
1d.

In its latest response, Lumbermens asserts for the first
time that the rent for the months of January through October 1987
consisted of utility and electrical costs only, and acknowledges
that all other rental charges from November 1987 through March
1988 were collected. Attachment B at 5-6. Previously, Lumbermens
had represented that Ms. Pooler and her Committees occupied the
office space in question for 15 months and that she paid a total
of $2,038, which, in Lumbermens’ view, amounted to $136 per month.
See Lumbermens’ Responses dated September 23, 1988 and May 26,
1989. This earlier position was consistent with the information
provided by Eagan, who stated that during 1987 Ms. Pooler was
charged $3.25 per square foot while in 1988 she was charged $5.13
per square foot. See Eagan’s Responses dated June 14, 1989 and
November 9, 1989. Since Eagan described the office space in
question as having "dimensions of approximately 42’ x 12'," the

square footage charge amounted to $163.80 per month for 1987 and

$258.55 per month for 1988. See Eagan’s Response dated September
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20, 1988.2 In justifying these rental rates, Eagan submitted
evidence showing that other tenants were assessed similar charges.
See Eagan’s response dated June 14, 1989. Neither Eagan nor
Lumbermens, however, acknowledged that Ms. Pooler’s rental
agreement initially consisted of only janitorial and electrical
costs, nor did the documentation they submitted demonstrate that
other tenants were afforded such rental arrangements.

Based upon the earlier evidence which indicated that the
Tenants were charged a usual and normal rent, the Commission’s
investigation was narrowed to determine whether the total amount
of rent assessed was collected and if so, whether it was collected
in a timely manner. See General Counsel’s Report dated March 28,
1990. However, in light of the most recent information provided
by the Tenants and Lumbermens, the issue of whether a usual and
normal rent was charged would now appear to be less firmly
resolved. Similarly, the information now available casts some

question as to whether Rosemary Pooler may have violated Section

439a by using the office space for her personal use.3 Contrary to
2. Eagan has also stated, in response to the complaint, that

beginning on January 1, 1987, Rosemary Pooler agreed to rent the
office space for $250.00 per month, excluding electricity. See
Eagan’s Response dated September 20, 1988.

3. The Commission, on April 10, 1990, rejected this
Office’s recommendation to find reason to believe that
Rosemary Pooler violated 2 U.S.C. § 439a, thereby foreclosing
any further investigation into this particular issue.
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Ms. Pooler’s assertion that she used the office for both political

and personal purposes, prorating the rent accordingly, it is now
clear that all costs for the office space were borne by her two
Committees.4
In any event, while it appears somewhat less certain whether
the rent charged for the office space in this matter was of fair
market value, it is nonetheless clear that the rent paid was not
collected in a timely manner in violation of 2 U.S.C. § 441b(a).
The Tenants acknowledge not paying rent on regqular monthly
intervals and assert that they had an arrangement to pay rent on
guarterly basis which, in consideration of the terms of their
leases, was timely. Attachment A at 4. The Tenants do not
substantiate their assertion nor is it corroborated by either
Eagan or Lumbermens. On the contrary, Lumbermens, in its current
response, acknowledges that the rental payments "were late to

varying degrees," while Eagan has stated that its policy is to

have tenants pay rent on a monthly basis and to require full

4. The Tenants explain that Rosemary Pooler negotiated the
first lease in her capacity as a private citizen and as such,
she was entitled to lease office space for free or for the
janitorial and electrical costs only. Attachment A at 2-4.
However, in as much as the office was being used for political
as well personal purposes, the Tenants maintain that the 1986
Committee paid for the electrical and janitorial costs until
October 27, 1987, to prevent the appearance that a contribution
was being made. Id. at 2. A review of disclosure reports shows
that the 1986 Committee made a number of expenditures to cover
the janitorial and electrical costs it had agreed to pay while
the 1988 Committee made rental expenditures from November 1987
through March 1988. See General Counsel’s Report dated March
28, 1990 at 3, n. 2.




—-6-
payment by the tenth of the month. Attachment B at 6; Eagan’s
Response dated November 9, 1989.

In conclusion, given the apparent amount involved, this
Office recommends that the Commission decline reopening an
investigation concerning the rent charge assessed against the
Tenants. Regardless of whether the rent assessed against the
Tenants constituted a fair market value rate, the evidence
nonetheless shows that the rent was not paid or collected in a

timely manner. Accordingly, this Office recommends that the

Commission find probable cause to believe that Rosemary Pooler
violated 2 U.S.C. § 441b(a); Friends of Rosemary Pooler and Sharon
Sherman, as treasurer violated 2 U.S.C. § 441b(a); Friends of
Rosemary Pooler ’'88 and James M. Hanley, as treasurer violated
2 U.S.C. § 441b(a); Lumbermens Mutual Casualty Company violated
2 U.S.C. § 441b(a); and Eagan Real Estate Company violated
2 U.S.C. § 441b(a).>

In light of the fact that the only remaining issue in this
matter consists of the untimely payment of rent for three months,
this Office recommends that the Commission, in the proper ordering

of its priorities and resources, see Heckler v. Chaney, 470 U.S.

5. Lumbermens also continues to assert that it should not be
held responsible, because Eagan, the agent who negotiated the
lease and collected the rent, acted outside its scope of
authority. Attachment B at 3-5. As stated in the General
Counsel’s brief to Lumbermens, the terms of the agency agreement
between Eagan and Lumbermens specifically call for Eagan to
collect rent. Moreover, it appears that Eagan was delegated the
authority to establish a rent collection policy. See Eagan’s
response dated November 9, 1989. 1In this regard, Eagan’s
actions do not appear to fall outside the scope of the agency
agreement.
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821 (1985), take no further action with respect to any of the

Respondents.

V. RECOMMENDATIONS

1. Decline to reopen an investigation in this matter
concerning the rental charge assessed against Rosemary Pooler;
Friends of Rosemary Pooler and Sharon Sherman, as treasurer; and
Friends of Rosemary Pooler ’'88 and James M. Hanley, as treasurer.

2, Find probable cause to believe that Rosemary Pooler
violated 2 U.S.C. § 441b(a); Friends of Rosemary Pooler and Sharon
Sherman, as treasurer violated 2 U.S.C. § 441b(a); Friends of
Rosemary Pooler ’'88 and James M. Hanley, as treasurer violated 2
U.S.C. § 441b(a); Lumbermens Mutual Casualty Company violated 2
U.S.C. § 441b(a); and Eagan Real Estate Company violated 2 U.S.C.
§ 441b(a), but take no further action against any of the
Respondents.

3. Close the file.

4. Approve the appropriate letters.

4 / 50//7 / /m%%

Date awrence M. Noble
“’//g;;;ral Counsel
Attachments
A. Response of Rosemary Pooler and her 1986 and 1988
Committees

B. Response of Lumbermens
C. Response of Eagan

Staff Assigned: Craig Douglas Reffner
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In the Matter of

Rosemary Pooler;

Friends of
Sherman,
Friends of
James M.
Lumbermens
Eagan Real

BEFORE THE FEDERAL ELECTION COMMISSION

MUR 2677

Rosemary Pooler and Sharon
as treasurer;

Rosemary Pooler ’'88 and
Hanley, as treasurer;
Mutual Casualty Company;
Estate Company.

CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the

Federal Election Commission executive session on

February 12, 1991, do hereby certify that the Commission

decided by a vote of 4-1 to take the following actions

in MUR 2677:

1.

Decline to reopen an investigation in
this matter concerning the rental charge
assessed against Rosemary Pooler;
Friends of Rosemary Pooler and Sharon
Sherman, as treasurer; and Friends of
Rosemary Pooler ‘88 and James M. Hanley,
as treasurer.

Take no action with respect to
recommendation 2 contained in the
FEC General Counsel’s report signed
January 30, 1991.

Close the file.

(continued)
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4. Direct the Office of General Counsel
to send appropriate letters pursuant
to the above actions.

Commissioners Aikens, Elliott, McDonald, and

McGarry voted affirmatively for the decision;

N)
. Commissioner Thomas dissented; Commissioner Josefiak
M was not present.
o Attest:
M
L)% -9/ /.
@) Date Marjorie W. Emmons
Sedretary of the Commission
v




FEDERAL ELECTION COMMISSION

WASHINGTON, D C 20463

February 21, 1 SE
Daniel J. Swillinger, Esqg. }...J

Maloney & Burch
1100 Connecticut Avenue, N.W.
washington, D.C. 20036-4101

RE: MUR 2677
Lumbermens Mutual Casualty Company

Dear Mr. Swillinger:

On August 8, 1990, you were notified that the General
Counsel was prepared to recommend that the Federal Election
Commission find probable cause to believe that your client
violated 2 U.S.C. § 441b(a). On September 10, 1990, you
submitted a response to the General Counsel’s Brief.

After considering the circumstances of the matter, the
Commission determined on February 12, 1991, to take no further
action against your client, and closed the file. The file will
be made part of the public record within 30 days. Should you
wish to submit any factual or legal materials to appear on the
public record, please do so within ten days of your receipt of
this letter. Such materials should be sent to the Office of the
General Counsel.

The Commission reminds you that a corporation’s lease of
office space to a federal candidate at less than the usual and
normal value appears to be a violation of Section 441b(a). Your
client should take immediate steps to insure that this activity
does not occur in the future.

If you have any questions, please contact Craig Douglas
Reffner, the attorney assigned to this matter, at (202)
376-5690.

Sincerely,

Lawrence M. Noble

General Counsel

Lois G. Lerner J<§é¢’z—-
Associate General Counsel
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FEDERAL ELECTION COMMISSION
WASHINGTON. D C. 20463
February 21, 1991

Leslie J. Kerman, Esq.
Epstein, Becker & Green, P.C.
1227 25th Street, N.W.
Washington, D.C. 20037-1156

RE: MUR 2677
Rosemary Pooler,
Friends of Rosemary Pooler and
Sharon Sherman, as treasurer, and
Friends of Rosemary Pooler '88 and
James M. Hanley, as treasurer

Dear Ms. Kerman:

On August 8, 1990, you were notified that the General
Counsel was prepared to recommend that the Federal Election
Commission find probable cause to believe that your clients
each violated 2 U.S.C. § 441b(a). On October 22, 1990, you
submitted a response to the General Counsel’s Brief.

After considering the circumstances of the matter, the
Commission determined on February 12, 1991, to take no further
action against your clients, and closed the file. The file will
be made part of the public record within 30 days. Should you
wish to submit any factual or legal materials to appear on the
public record, please do so within ten days of your receipt of
this letter. Such materials should be sent to the Office of the
General Counsel.

The Commission reminds you that a federal candidate’s lease
of office space from a corporation at less than the usual and
normal value appears to be a violation of Section 441b(a). Your
clients should take immediate steps to insure that this activity
does not occur in the future.

I1f you have any questions, please contact Craig Douglas
Reffner, the attorney assigned to this matter, at (202)
376-5690.

Sincerely,

Lawrence M. Noble

General Counsel

—— 7 . A - ,~”

- Aty T il e
BY: Lois G. Lerner B A »*4Z%ﬂfw

Associate General Coursel
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FEDERAL ELECTION COMMISSION

WASHINGTON, O.C. 20463

February 21, 1991

Thomas C. Buckel, Jr., Esq.
Hancock & Estabrook

Mony Tower I

P. O. Box 4976

Syracuse, New York 13221-4976

MUR 2677
Eagan Real Estate Company

Dear Mr. Buckel:

On August 8, 1990, you were notified that the General
Counsel was prepared to recommend that the Federal Election
Commission find probable cause to believe that your client
violated 2 U.S.C. § 441b(a). On September 10, 1990, you
submitted a response to the General Counsel’s Brief.

After considering the circumstances of the matter, the
Commission determined on February 12, 1991, to take no further
action against your client, and closed the file. The file will
be made part of the public record within 30 days. Should you
wish to submit any factual or legal materials to appear on the
public record, please do so within ten days of your receipt of
this letter. Such materials should be sent to the Office of the
General Counsel.

The Commission reminds you that a corporation’s lease of
office space to a federal candidate at less than the usual and
normal value appears to be a violation of Section 441lb(a). Your
client should take immediate steps to insure that this activity
does not occur in the future.

If you have any questions, please contact Craig Douglas
Reffner, the attorney assigned to this matter, at (202)
376-5690.

Sincerely,

Lawrence M. Noble
General Counsel
BY: Lois G. Lerner /?W"‘
1

Associate Genera ounsel
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FEDERAL ELECTION COMMISSION

WASHINGTON, D C 20463

March 6, 1991

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Marc Nuttle, Executive Director

National Republican Congressional Committee
320 First Street, S.E.

Washington, D.C. 20003

MUR 2677

Rosemary Pooler,

Friends of Rosemary Pooler and
Sharon Sherman, as treasurer, and
Friends of Rosemary Pooler ‘88 and
James M. Hanley, as treasurer
Lumbermens Mutual Casualty Company
Eagan Real Estate Company

Dear Mr. Nuttle:

This is in reference to the complaint the National
Republican Congressional Committee filed with the Federal
Election Commission on August 24, 1988, concerning the lease of
office space to Rosemary Pooler and her campaign committees.

On April 18, 1989, the Federal Election Commission (the
"Commission") found that there was reason to believe that
Rosemary Pooler, Friends of Rosemary Pooler and Sharon Sherman,
as treasurer, and Friends of Rosemary Pooler '88 and James M.
Hanley, as treasurer, Lumbermens Mutual Casualty Company and
Eagan Real Estate Company each violated 2 U.S.C. § 441b(a) a
provision of the Federal Election Campaign Act of 1971, as
amended, and conducted an investigation in this matter.

Subsequently, on April 10, 1990, the Commission determined
to find no reason to believe that Rosemary Pooler violated
2 U.S.C. § 439a. Enclosed, please find a Statement of Reasons
adopted by the Commission explaining its decision to reject the
General Counsel’s recommendation on this issue. This document
will be placed on the public record as part of the file of MUR
2677.
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Marc Nuttle, Executive Director
National Republican Congressional Committee
Page 2

After an investigation was conducted and the General
Counsel’s and the Respondents’ briefs were considered, on
February 12, 1991, the Commission determined to take no further
action against all of the Respondents, and closed the file in
this matter. A Statement of Reasons explaining the Commission’s
decision to reject the General Counsel’s recommendation to find
probable cause to believe that each of the Respondents violated
2 U.S.C. § 441b(a) will be forwarded to you after it has been
adopted by the Commission.

This matter will become part of the public record within 30
days. The Federal Election Campaign Act of 1971, as amended,
allows a complainant to seek judicial review of the Commission’s
dismissal of this action. See 2 U.S.C. § 437g(a)(8).

If you have any questions, please contact Craig Douglas
Reffner, the attorney assigned to this matter, at (202)
376-5690.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois G. Lerner
Associate General Counsel

Enclosures
Statement of Reasons




BEFORE THE PFEDERAL ELECTION COMMISSION

In the Matter of

Rosemary Pooler
-Friends of Rosemary Pooler

and James M. Hanley, as Treasurer
: MUR 2677
Priends of Rosemary Pooler ‘88

and James M. Hanley, as Treasurer

Bagan Real Estate Co.

W N e Nt N P S P Nt b = P P

Lumbermens Mutual Casualty Co.

STATEMENT OF REASONS

On April 10, 1990, the Commission rejected a recommendation
of the General Counsel to find reason to believe that Rosemary
Pooler violated 2 U.S.C. §439a. The complaint filed in this
matter alleged that Ms. Pooler had violated §439a by using certain
office space leased by her two authorized campaign committees, for

personal business unrelated to her campaign.

In voting to reject the General Counsel’s recommendation to
find reason to believe against Ms. Pooler for violating
2 U.S.C. §439a, the Commission considered the responses submitted

by the respondents, and noted that the potential amount of the

§439a violation, if any, would be minimal. The Commission also




noted that additional discovery would be necessary in order to
determine the extent of any possible violation of §439a by Ms.

Pooler, which would prolong the investigation of this matter and

further obligate the Commission’s limited resources.

For these reasons, consistent with its handling of similar
matters, and in the proper ordering of priorities and

resources, see Heckler v. Chaney, 470 U.S. 821 (1985), the

Commission determined not to find reason to believe Ms. Pooler

violated §439a.

< o Joo el Ctonr
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Commissioner
e )
, e /
S 722450 g Ty f7< (./
Date o Danny Lee McDonal
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Date Scott E. Thomas

Commissioner
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