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Dear Mr. Noble:

This Complaint, by the National Republican Congressional

Committee, 320 First Street, S.E., Washington, D.C. 20003, against

Rosemary Pooler and the Friends of Rosemary Pooler (FEC ID # 119318)

and Friends of Rosemary Pooler '88 (FEC ID # 123838), P.O. Box 1062,

Syracuse, New York 13201, is filed with Exhibits with the Federal

Election Commission (*FEC") pursuant to 2 U.S.C section 437g(a) of

the Federal Election Campaign Act of 1971, as amended (*the Act").

Rosemary Pooler ('Pooler'), a candidate for the U.S. House

of Representatives from New York's Twenty-seventh Congressional

District, and Friends of Rosemary Pooler (FEC ID # 119318), Pooler's

1986 principal campaign committee (*the 86 Committee') and Friends

of Rosemary Pooler '88 (FEC ID # 123838), Pooler's 1988 principal

campaign committee ('the 88 Committee'), have accepted inkind

corporate contributions violative of the Act. 2 U.S.C. section

441b(a). Pooler has also violated the Act by converting campaign

funds to personal use. 2 U.S.C. section 439a.

PAID FOR BY THE NATIONAL REPUBLICAN CONGRESSIONAL COMMITTEE NOT PRINTED AT GOVERNMENT EXPENSE
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I. PACTS

According to press accounts (Exhibit A), Pooler secured

office space at 224 Harrison Street, Suite 202, Syracuse, New York

for use by the 86 Committee and the 88 Committee, as well as

personal use. However, as noted by the press accounts and confirmed

by a review of the Reports filed by the 86 Committee and the 88

Committee on record with the FEC, no security deposit was paid for

the use of the office and no rent was paid until June 11, 1987, some

seven months after the Committees took possession of the office. A

review of the mid-Year Report by the 86 Committee shows that the

June 11th check was in the amount of $497.89. Further review of the

Reports filed by the 86 Committee reveals a $21.75 rent check on

August 19, 1987 and a check for $253.07 on November 4, 1987. These

checks actually only covered the cost of the utilities.

Review of the Year-End Report filed by the 88 Committee

reveals that a check for $300 was wriltten on December 28, 1987 to

cover rent for November and December 1987. The 88 Committee then,

according to the First Quarter Report, wrote a $750 check on March

15, 1988 to cover the rent for the first three months of 1988.

All of the rent checks were written to Eagan Real Estate, a

New York corporation which acted as the real estate agent for the

owner of the building, Lumbermen's Mutual Casualty Co., an Illinois
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corporation licensed to do business in New York.

In total, the 86 Committee and the 88 Committee paid

$1,822.71 for rent and utilities for sixteen and one-half months for

the 42-by-12 foot office, or about $.23 per square foot. According

to the press accounts, other tenants in the office building are

charged between $10 and $12 per square foot for space. For example,

M') the Upstate Chapter of the Multiple Sclerosis Society, which has an

office on the same floor, has a yearly lease to pay $9,000 for 900

square feet, according to press accounts.
'I

The rent paid by the 86 Committee and the 88 Committee was

substantially less than the usual and normal charge for other

tenants. Thus, the difference between the usual and normal charge

(i.e., the fair market rent of $10 to $12 per square foot) and what

was actually charged Pooler and the Committees (i.e., $.23 per

square foot) represents inkind contributions under the Act. Since

the inkind contributions come from a prohibited source (i.e., either

Eagan Real Estate, a New York corporation or Lumbermen's Mutual

Casualty Co., an Illinois corporation), acceptance of the

contributions are, on their face, violations of the law.

Additionally, according to press accounts, Pooler has

readily admitted that she also used the office space for personal

business. Since campaign funds were used to pay the rent, as meager
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as the payments were, the office space became campaign space. Use

by Pooler of campaign space for personal business represents a

conversion of campaign funds to personal use in violation of the Act.

II. DISCUSSION

A. ACCEPTANCE OF AN ILLEGAL INKIND CORPORATE CONTRIBUTION.

Corporate contributions are specifically prohibited by the

Act.

It is unlawful for any national bank, or any corporation
organized by authority of any law of Congress, to make a
contribution or expenditure in connection with any election
to any political office .... (2 U.S.C. seciton
441b(a)).

The prohibition applies whether the contribution is in the form of

money, goods, or services. The prohibition applies whether the

contribution is a direct contributuion or an inkind contribution.

Additionally, where "goods or services [are provided to a

candidate] without charge or at a charge which is less than the

usual and normal charge for such goods or services,' an inkind

contribution develops. 11 C.F.R. section 100.7(a)(iii)A. That is,

a discount below the "usual and normal charge* which is not

routinely offered in the vendor's ordinary course of business to

nonpolitical clients represents an inkind contribution. See, FEC

Advisory Opinion 1978-45 1 Fed. Election Camp. Fin. Guide (CCH),
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Para. 5337 (1978), see also, 1 Fed. Election Camp. Fin. Guide (CCH),

Para. 6002 (1976).

Thus, by discounting the rent on the office space at 224

Harrison Street, Suite 202, below the *usual and normal charge' (a

discount which is apparently not offered to nonpolitical clients),

Eagan Real Estate and Lumbermen's Mutual Casualty Co. have made

'•0 illegal inkind corporate contributions. By accepting the illegal

\0 inkind corporate contributions, Pooler and the Committees have

f violated the Act.

B. ILLEGAL CONVERSION OF CAMPAIGN FUNDS TO PERSONAL USE.

The Act generally provides that campaign funds may be used

to defray the expenses of holding a Federal office. Specifically, 2

U.S.C. section 439a states that:

Amounts received by a candidate as contributions that are

in excess of any amount necessary to defray his

expenditures, . . . , may be used for any other lawful

purpose, . . . ; except that, . . . , no such amounts may

be converted by any person to any personal use, ......

According to press accounts, Pooler has stated publically

that she used the office space, rented using campaign funds, for

personal business. The personal business took the form of using the

campaign space as a base of operation to help her find a job. This

use, or misuse, of the campaign space represents a conversion of

campaign funds to personal use by Pooler in violation of the Act.
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III. CONCLUSIONS

By accepting the illegal inkind corporate contributions,

Pooler and the Committees have violated the Act. Also by misusing

campaign space for personal purposes, Pooler has converted campaign

funds in violation of the Act.

IV. PRAYER FOR RELIEF

Complainant respectfully requests that the FEC investigate

these violations and enforce the Federal Election Campaign Act and

the Commission's regulations.

o)

Complainant further requests that the FEC seek the maximum

fines for the violation set forth above, and take all steps

necessary to prevent Pooler from continuing her illegal activity.
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V. VERIFICATION.

The undersigned swears that the allegations and facts set
forth in this complaint are true to the best of his knowledge,
information and belief.

J eph R. Gaylord
Executive Director
National Republican
Congressional Committee
320 First Street, S.E.
Washington, D.C. 20003

Subscribed and sworn before me this .day of August, 1988.

Notary Pb

My Commission Expires:_____________

0
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Pooler's
Low-Rent
Bargain

Candidate Defends
Office Space Cost

By WILLIAM L&RUE
Rosemary pooler launched her

second bid for Congress last year
in downtown office space for
wh she signed no lease, made

first seven
months and
eventually paid
far less than the
rate charged to
other tenants On
the same floor.

Pooler, a
Democrat, won

POOLER the favorable
Wp)COihp1ied' rental terms

from a real estate manager who is
botva close friend and former
treasurer of the Onondaga County
Denbcratic Party.

The normal rent for the office
at-,34 Harrison St. would be
$6,480 a year, basd on the build-
ing's standard rate of $12 per
square foot.

For the first 12 months, records
show, Pooler paid $772.71.
in total her 1986 and 1988 con-

gressional campaign organizations
paid $1,822.71 for 16% months'
rent - including a check for $750
a few days before she moved in
April to new headquarters on East
Genesee Street, according to
reports she filed with the Federal
Election Commission.

Federal law requires candidates
for Congress to report contribu-
tions to their campaigis that have
a value of $200 or w'eter.

But Pooler said she doesn't con-
sider her discounted rent to be a
campaign donation, and she did
not report It as such.

"My belief always is that we
complied with the law. I believe in

6that and that we would always
want to," said Pooler. 10, an attor-
ney and a former state public ser-
vice colniSiOnler.

August 19, 1988
* The bff ice in the byraesAe

wiiding was used to sto" Imn
records, update mailing lats,
make and receive teklie m 0ls,
write thank-you notes to cUp-
portem and raise campaign Lus
for 1986 and later for 768, she
said. Pooler said she also usd the
office for personal business.

Pooler said she paid no rent ini-
tially because the office was
Intended to be a temporary
arrangement for an inactive C0A61-
paign. She said she began to pay
when she saw it was a long-term
deal.

"We didn't know how long we
were going to stay. So it relly
was just temporary," PoOler $Aid-
"... (I)t was sort of a place to
land I didn't see it as a working
office by any means. I saw it much
more as a place to store thinp
There was in fact no campaign.

The 1986 campaign organization
was active after the election.

Because it had debts and Pooler
was raising money to pay them
off, she was required to file
reports every six months with the
Federal Election Commission.
Even now, she said, she owes
about $10,000 from the 198 cam-
paign.

Cmpaign disclosure reports
show that Pooler's campaign paid
no security deposit for use of the
office in the Syracuse Building and
did not write its first rental check
until June 11, 1987, seven months
after she moved in. The check was
for $497.89, records show.
. It is unclear from Pooler's FEC

statements, and from interviews
with the candidate and her staff,
exactly which months her ear,)
rent checks covered. Howeve,
later records indicate Pooler paid
.only after using the space.

Records show that Pooler's 196
campaign organization also wrote
a $21.75 rent check to Eagan Aug
19, 1987. and one for $25S.07 Nov.
4 1987. The three rent checks f4
the first 12 months total 772-.71.

In corcrast, the Upstate Chapter
of the Mjultiple Sclerosis Society.
which his an office on the same
floor, his.a yearly lease to pa
$9,000 for 900 square feet, accord-
ing to Lxecutive Director Brian
Cahill.

"We'r- lower (on rent) tan a lot
of them," Cahill said. "We pay 81&
a square foot. I know we got deal.
because we're an asociatlon.- '"

* There is now no tenant in Idt
202, othrr tenants said this w

Pooler said her 19 6 0aaf pu
became official Oct. 17, N
when she filed a statement Ot
organiraton with the FEC,
requirement after raising $5001
in contributions for the currnC
race.

in interviews this w"k Pools
press aide George Allen .tatei
,that her 1988 campaign asett
really d dn't bgla until Oct f f .:

"So that is the point whom lhe
started paying rent (from te lo8
campaign) on the office. Every,
thing beforehand is isralevnAu
because she was a private citi-
zen," Allen said.

However, campaign disclosure
forms show that Frieds of Rose-
mary Pooler '88 - not the 191
group - paid the office's esetrit
bill of $17.72 for an Ight-moth
period beginning July 1ST. The
1988 campaign also paid a M16Sg
telephone b19 in September 1"71
records show.

Pooler said some flici
expenses were spUt between the
two campaigns because both were
running at the same time. h gagid
she cannot give a date when sha
began running up expenses Only
for the 1956 campaigL

"Thi e's not a moment where
you say, 'OK, ... all the (1986)
paper's off my desk. From now
we're only looking to the future.'
And even now we still have loose
ends from '86," she said.

Dec. 38, 1987, Pooler's 1988
campaign wrote a check for $300
to cover rent for November and
December 1987.

Allen said rental charges then
increased to $250 a month In Jan-
uary after Pooler requested a
more flexlble stipulation to give
her a month - Instead of a week
- to find another place if a per.
manent tenant was found.

Records show the next rent pay-
ment, $750, was made March 15.
the dae Pooler announced her
candidacy at the Hotels at Syra.
cuse Square,

Her campaign moved Into the
tecond-fioor office in the Syracuse
• sMilding Nov 15, 1986, less than
two weeks after she lost the 27th
T)iatrict election to Rep. George
Wortley. R-Fayetteville. Pooler
faid she installed a phone with the
same number as her 1986 cam.
paign, stored 1986 campaign
records in the office and worked
,here on campaign matters on and
off until this March

SYRACUSE OST' "STD
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Although Pooler said twn W as
never a written lean* the emr
F ismobtained a two-paragrph

tier from McAuliffe dated
March 15 in which terms Of a

2510.a-month rental Iaemss

were outlined "commeiomng
March 1. 08."

Around the end of March, the
Pooler campaign left the Syms
Building.

She is now paying $800 a month
in rent for a suite of offices at S10
L. Genesee St., according to her
latest campaign disclosure report.
She also paid a 51,600 security
deposit April 4 and is now payinS
rent at the start of each month.

Because she had an oral agree-
naint to vacate the 45-by-l2-foot
o.fice on a week's notice if a per-
nmanent tenant was found, Peoler

Csald, the low rent was -a fair
amount to pay.

However, John McAuliffe. who
rianages the building for Eagan

Ct-eal Estate, said Pooler 1t a Sp
Cial deal for political andp ers

e' sasons. She was initially charged
only for electricity, he said, then

-ilater paid au "escalation" charge
to help offset building mainto-
. bae costs.

"She is a friend of mine," said
-McAuliffe, county Domocratic

treasurer in the 197s. "The space
was available and I said. f you
just pay the electric chare, you
can have it as long as you get out
on a week's notice.'...
..,'You _know.._w eQf ten rent.

spaces out for political purposes.
You rent them out either as A con-
tribution or as a minimum reL I
don't know anybody in politics who
pays normal rent."

Pooler said McAuliffe is mis-
taken if be considers the office
space to be a campaign Contribu-
tion.

If the rental arrangement was a
donation, it raises legal questions
for Eagan Real Estate and the
owner of the building, Lum-
bermen's Mutual Casualty Co.,
which has an office in Syracuse.
Federal election law prohibits a
business from donating anything
of value to a federal campaign.

Lumbermen's spokesanm Ken.
neth Grusrecki said Thursday that
Eagan handles management of the
Syracuse Building and that he
knew nothing about Pooler's
rental arranlement. 

rent spaces out for
political purposes.
You rent them out
either as a contribu-
tion or as a minimum
rent. I don't know
anybody In politics
who pays normal
rent. " .....rn" John McAuliffe

property manager

Fred Elland, a spokesman for
the Federal Election C ssnlon,
said he could not comment on
Pooler's finances or Judge whether
the rental arrangement amounted
to a campaign contribution.

But he said candidates for
federal office who raise $.000 Or
more are required to report all
donations and expenses in OWnnec.
tion with their campaign - even
those made before a candidacy Is
declared, ie also said services or

rty given to a campaig for
wthat the market rate mts be

reported in most cases as "In-kind
contributions."

"When you talk about the use of
property or that Sort of thing, the
value would have to be the going
rate. The value is considered that
paid by others in the area," Elland
said.

A candidate who obtains some-
thing of value significantly below
market value and doen't report it
as a contribution may be asked by.
the FEC to prove it was just a
good deal and not a donation,
Eiland said.

"There's always the possibility
for arguments being made," he
said.

A.willful violation of federal
election law could result in civil
penalties of 810.000 or a fine equal
to twice the illegal donation.

Pooler's 1986 committee,
Friends -of Rosemary PoOler '8O,
was fined $500 last year by the
FEC for violating federal election
law by sending solicitations for a
fund-raiser without a disclaimer
stating who paid for the letter.

Pooler's opponents in this year's
bid for Congress are Democrat
Stephen Bowman, who is paying
$400 a month in campaign office
rent, and Republican James
Walsh, who is paying $1,500 a
month.

McAuliffe and Pooler in
separate interviews said they
couldn't recall who initiated the
deal in November 1986 in which
Pooler obtained space in Suite 202
of the Syracuse Building.

"I don't know," she said. "I
remember I went and looked. I
thought it would be certainly suffi-
cient for our use."

After loing to Wortley in 1986.
Pooler said, she was faced with
several problems She had only a
week or so to get out of her old
headquarters on East Fayette
Street, she had boxes of records to
store, and she faced an unexpected
campaign debt of $35.100.
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Pooler's
Democratic congres1ional

candidate Rosemary Pooler has
been getting Lobs of money
from special-Interest groups.
One would think *be'd bave
enough to pay her rent for office
space. Well, that's not exaflly
accurate; she paid
the rent. but let's say
it was a bargain.

She had an office
in downtown Syra-
cuse that normally
rents for 56,480 a fa
year; Pooler spent mone,
$772.71 on it in 12
months. Records COmli
show that she didn't her w
pay anything for the
first seven months from 4
and then came "p
with a check fo th di
$497.89; she never
did pay a security deposit. She
denies the bargain amounts to a
political contribution, although
federal election law indicates
otherwise. Besides, she say the
space was used mostly for stor-
age and not as a fully active
campaign facility. No one else
in the building is known to get A
substantially cut-rent rate based
on usage.

The fact that the guy who
rented her the space is a fo-mer
Democratic county treasurer
may have had sometLhing to do
with her good fortune. He says
he let her have the space for
political purposes; she says he's
mistaken because that might be
a violation of the law anc she
certainly wouldn't be a party to
such shenanigans.

Pooler says she's still in debt
to the tune of some $10,000 from
her unsuccessful 1986 campaign
But the money seems to be flow-
ing in to cover her current race
expenses. Strangely, fat sums of
money are coming into her war
chest from outside the dftrict.

Bargain
The most recent fund report
shows she got $42,470 foD 105
contributors living outside the
congressional district; she also
got $67,486 from Political
Action Committees with
addresses that would not be

ris

I

ar
ouI
Sstr

familiar to district
residents. One of
Pooler's PAC contri-
butions, 100. came

v* from TV producer
Norman Les's o-

Of Is for the Am n
ire May, which no doubt

S assn Intense
cWo interest in W lou
Che t Issues confronting

residents of Oxon-

tside daga and Madison
counties.

ICt. Which raises
another question on

the current drift of campaign
financing. Outside money is
becoming inmasingly Intuisive
in local race, particularly spe-
cial-interest money oming from
PACs. PACe in the past couple
of years have doled out Almost
185 million across the country

with virtually no restrictions or
limitations. They are fast
becoming the legitimate bag
men for corporations and other
entities that are forbidden by
law to make direct handouts in
federal campaigns.

It's a growing scandal of
national proportions but unlikely
to be adC.ressed by the politi-
cians who are cashing in on the
status quo. We happily report
that Rosemary Pooler is now
paying $800 a month in rent In
different dis, an oblgtion she
can meet no doubt thanks to the
outside special interests who, of
course, want nothing in return
for tiruir-largess if by some
miracle she gets to work down
along the Potomac.

l
mmnnmmmu
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Pooler defends sweetheart rental deal
A sweetheart rental arrange-

="t wilh gan Reaj ESae was
do a oqeoiated deal to help

gt a jo - not an 1flepl cm-
palgn co.tributiok, Rosemary
Fooler mid.

But sah an arrangerent cotM
tuhm d ' 1 ud jcuuedr a eei

Urbm in ind by a ation,
weag to a poisa for Uhe

reerl hwlo Cm IIL --
Pir paid only $112X71 in ret

and utueias for 16 montha while
she used a 42-by-1-foot roomaif of a d s office smu las
year. That comes to about 23 centsper qmre fr

Other tenants In the building
ave Mid they ae charged $10 to

foot for space in the

oe~ra election laws prohibit
coprlN'r from making contri.

bulkmn-- cash or in kind -to a
caMal in a federal election.

hier, F0O1 16f IB did Ave. In

S1

numinguas • Deant candidate
for Congress from the 27th Die-
trcL I

Her opponent in the SepL 15
nmommig' WY. spen Bow-smml, IPO • Ke motevit or anoffice In "he Wilson kieldl 0on

Salne areet.
"As far as we know. it kis like

a corporate contribution, ad It'a
ondIsclosed and It's In exem of
$1.00," Bowman msid "She should
give the money back."

James Walsh. the Republican
candidate for the 27th District,
pays $1600 a month to rent the
first-foor of a building at 33 W.
Water Street. That building Is
owned by Uaries tAmuineIL

Pooler sad sha rened thesgan
office two weeks after she lost he
1986 campaign against Rep.
George Wortley, R-Fayettevflle.
She said she needed someplace to
use a an office while she looked
for a job. And she said she needed
somelace to store her campaign

But die said when she rented the
room she wanted to use it as a

place to help her find a job.
"I looked for work, good jol. and

good wages.' Pooler said. "I
worked for the Assembly. and I
negotiated with (Syracue Univer-
sity) law school, and that's where I
was when I was making those
il "
Pooler was in the office until

March of 1388. She announced her
candidacy In the current electon
In Oct. 187 and at that time bepn
pyin $150 rent per month, smid

Allen, her sokenan.
If she had paid $10 per square

foot for a lease such as other ten-
ants were payg, her rent would
have been $450 a monthL

John McAulIffe, who manages
the building for Ragan Real Dtate.
could not be reached for eomment
McAuliffe is the former Demo-
cratic county chairman. Attempts
to reach other gan representa-
Uves were unsuccesul.

Pboler said she deserved the low
rent because McAuliffe wanted her
to be able to move out at any time
with only a week's notice.

"I don't think there were any

other tinants who were therp on a
week-to-week tenancy." Pooler
saiL FMair market value is negotia-
ble. It was very mall. We never
thought of it as a permanent place.
I paid less and took the risk
literally that someone would com
In and take the space out from
under n e."

Fred Eil3lo.J, 41 tin th-
press office of the Federl Election
Commission, said if a candidate
receives any donation, such as
office space, typewriters or buui-
neSS machines, for a price less than
Its market value, the difference in
prkce is considered a contribution

But Eiland said he could not
comment on specific allegations of
Illegal contributions or say
whether any official complaints
had been made regarding Pooiers
rent.

Pooler moved out of the office in
March and into a larger susie of
offices at 550 West Genesee St. She
pays $800 a nmnth rent there.

r



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463 Aug.mt 31, 1988

Josept- .. Gaylord
Executive Director
Na-ianal Reputlican Conqressional
Co mi ttee

:2 .irst Street, SE
. DC 20003

-his letter- ackncwledaes ,-ece:;A o -/ur :aint, receiveo

cr 4-qLtst 24 1RP8. 7 - m_ cssic l -- c:ataons o 4 tne ;ede-a'

Election Campairn Act of 4q71, as amercec (tne "Act"', by Frier.cs
Of =:csemarv oler an James M,. Hanleyq as treasurer. Friends [3f

C-) R semarv 'coler 'SG and James M. Hanley, as treasurer, Rosemary

Cle Eaa, ='eal Estate, and the Lu-merman's Mutual Casualty
y- e ;ll be nct+iec cf this complaint

&s s-_n as e -era. =7ecti._

'M £:al 071 '/.a -yo; ComtEaint. Ch.uli yDL. reCel"-=

C. a, t a t. Aa!tA. please orwara it

t-e f:e oD t r.e Geneal Counse Szuch informat"Ln must Le

sorr -c in the same manner as the orisinal complain-. We have

numbered this matter MUR 2677. Please refer to this number in

all uture corresoondence. For" your informaticn, we have _at-

tacne: a orie4 jescr-ptic- o; the Commissicn's procedures +or

Pa~nc'i comp'aints. 1+ you have any ;questions. Diease contact

+'~a_. Dion, Dozket Chief , at (2C ._76-3110.

BSincerely.

Lawrence ,:. Ncble
General Counsel

By: Lois G Lerner

Associate General Counsel

Enclosure
Procedures



FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 3040 Augut 31, 1988

James M. Hanley, Treasurer
Friends Of Rosemary Pooler

PO Box 1062
Syracuse, NY 132#01

FE: MUR "b77
Friends 0+ Rosema'y

,ocler and james M.
4-Anlvas treasutrer

Dear Mt.. Haniey:

'The Feceral Election .ommisicn receivec a Lcplaint Jhch

leses _t FrIends 04 Rosenarv Pooler and you, as treasurer.

may have viclated the Federal- Election. Campaiar Act of 1971, as

amendec (t--e "Act"). A co-y of the complain: is enclosed. We

have numbered this matter MUR 25776. Flease refer tc this number

i all Zuture c-n-esnon -ence.

;-C s~ hu ~ az tai n' s~ B .cF-

:cemar,. F'O iE ic e9 -atter. g'e se s_ t:m ' actLaE or

e ,ateia S. w-1i- o UIieve a,e -elevant to :ne

Commssio 's a.alysis c+ this 'r=tter. >There acriate. state-

m. ent=- couId oe submitted oaner 3at response, wh ich

should be addresseC to the Genera! Ccunsel's Offiice must be Sub-

mitted within 1 dEvs o+ receict z :nis letter. If no resmonse

is -ecei/ed within 15 days, tne Commission mayi take further ac-

tion nased on the available inzormation.

This matter will remain con+idential in accordance with Sec-

ton 4-7g(a) (4) (B) and Section 477 9(a) (12) (A) of Title 2 unless

you ntify the Commission in writing that you wish the matter to

be Tade PLulic. I you intenn to be reoresented by counsel in

this matter, please advise the Commission by completing the

enclosed form stating the name, adress, and telephone numter of

such counsel, and authorizing such counsel to receive any

notifications and other communications £rom trte Commission.



If you have any questions, Please contact Keith Morgan, the
starf member assigned to this matter, at (202) 376-8200. For
your information, we have attached a brief description of the
Commission's procedures for handling complaints.

Sincerely,

Lawrerce M. Noble
General Counsel

y: Lois erner

Assocate General Counsel

sc -I - es

• acOedu res

f) -.. esignation o+ Co-nse! State.,ent

r )

D



FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

August 31, 1988

James M. Hanley, Treasurer
F riends 0+ Rosemary Pooler- '88

PO Box 1062

Sv-acuse, NY 132 0

;;E: M1UF1 .6-77
=-iends 0-; 7kcseMa -.-

;::Doer . E3anc ..am(!es

-,,ear Mr. Ha .,ev:

N0
The 'ederai lection Commission -_-eid a =Ompiaint wriich

aliepes that Friends Of Rosemary P oc i er 'BE and y C, , as

treasurer, may nave violated the Federal Election Campaign .ct of

19-l1, as amender kthe "Act:-. copy OX tne :omplaint is

erclosed. We have rumbered this matte- rAR 2677. Please refer

to- is num.-er in all -;uture co-espzrdence.

tna t - - z C s n o u d e a e-- ==al ,ist yo._ anc
semary ='_oole-- 'BE in t,:s matter. ease __: . -ry faztua! o-

ea ~ mate -als whicr you el.eve ar-e -e_1 evan o the

i £omri sSi 0'S a alVsis of th s matter. WJhere apr riate, state-

mern0s should be submitted 1-:er 7at. Yo,-,, response, which

shCuld be addressed to the General Counsels Office, must be sub-
rnmtted within := v ' . . ..... s 1e e" If n response

is receivea w-:him 15 days, the Comissicn ;ra'I tel:e further ac-

tion based on the available information.

This matter will remain confidential in acz:-rCance with Sec-

tion, 437g(a)(4)(B and Section 4737 ;(a)12)( A c Title 2 unless

you notify the Commission in writing that VOu Wish the matter to

oe cade public. If you intend to be -ept-esented by counsel in

this matter, Please advise the CC; mmission 1y completin9 the

enclosed form stating the name, address, and telephone numoer of

such counsel, and authorizing suc- cou7sEi to receive any

noticications and other communizations 4rom the Commission.



If you have any questions, please contact Keith Morgan. the

staff member assigned to this matter, at (202) 376-8200. For

your information, we have attached a brief description of the

Commission's procedures for handling complaints.

Sincerely,

Lawrence M. Noble
General Counsel

.v: LGis G. Lerner
.Issoci 4te General Cne

I. p i t

7--=cedures
-, ,esiSnation oE counsel Statement

a .



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463 Auut31, 1988

Ms. *osemarv S. Pooler

Svracuse, NY !3201

RE: M UR ' Z77
Rosemary .S. P-o_, i

Oea,- s ole.r:

,he :eneral Electin Comn.issim recelved a co-:'t.

a I Iees a v,,Lu .Tav nave v.olated tne =edera I EIezcr, Cam=a-aiO n

AcT io 0.-P, as amenceo (the "Act"). A :opy o "he omi-t :s
enclosed. We -,ave numbered r.nis matter .'.P .. :ease .e-:er-

t this nLmUer "- al future correspondence.

--. et- ve , -ou nave the o.oortni tV -0 demonstrate In

w ': tr. S t.-at r'lo action shculc ne tat:en against you in this
a -lease sL'.3m.t any Zactual or lega' mater3-as which yOU

=e" ! -e re.e'..rt t the zcmmissi n's analysis oz this ma-ter.
.- e. ste'nent s snCuLc e sLimitte= under :a-.-_ .... C~~~~-dres i-eec =,, ; e e- l C n e

'u' rer -.

* -De - m 4, ec wL d 1.5 hea s- D

leer. f no res=ocse Is received w i h-. 1 dE.ys the m

--. on nay ta-:e ;-.ies action oased on the available infcr-nation.

This matter will remain confidentia. 4n accordance with eec-
77,= ;(a!(4) (B and Sec ion 4 379a) (12) (A) of Title 2 fn1C5A

"ioL ,.ti t ~e .iS=ion in Writir that You wish the matte- tu

be made puolic. ", ,ou intend to be representec ov Counsel in

this matter, please advise the Cormission by completing the

enc.lcsed form stating the name, address, and telephone number of

Suc counsel, and authorizin_ such counsel to receive any

notifications and other communications from tne Commission.



w

If you have any questions, please contact Keith Morgan, the

stan member assigned to this matter, at (202) 376-8200. For

your information, we have attached a brief description of the

-ommission's procedures for handling complaints.

Sincerely,

Lawrence M. Noble
General Counsel

By: Lois G. Lerner
Associate Seneral Counsel

EIZ IOsures
I. Complaint

Procedures
. Desigration of Counsel Statement



FEDERAL ELECTION COMMISSION
WASHII GTON. D.C. 203 Awgut 31, 1988

:orfn Murphy, zes:oent
Easan Real Estate
One "ory Plaza
S U te I CI0
: CIO N1discn Street

EC-U SE, NY 1Z202

.E : MUR Zbii
Egan Resal Estate

: -e -eoeral Electlor Ccmr.:ssic 4n recei,ea a complairL .ahl:h

aeges -ha 4: Eagan Real Est;e may nave vi:lated tne .edera!
Eiert:cn Campaign Act of 19?-1, as amence. (tne "Act"). A co:), 0-

C-) -. e commlaint is enclosed. We 7a. e 1umere_ ts matter MUR
2677. Please re-er to this number in all future correspcrdence.

t S ;4_ Act . yc.t hi-ave the. ortuni v to demons t-ate ir
M)-- - at---, b a-a-rs Eaoen Reel t

- - i- -is .a:-. - ;se -ubml av ,at'>a czr legal ,ater. ias
T ih : _ e Ev-e - e l iev a r t c t e. T1._-mn 1 S s a 1 na- , is _

C-) t'r= :-A-- • here aporc:-iate. s tatements snould be submitte -d
.ce-" oath. Y Lr resporse, which -_1. O!1 be addressed to the

Gener=l Counsel's Ofiice, must oe submitted within 15 days o+
receipt of this letter. if no response is ,eceived within 15
days, the Commission may tape further action based on the avail-

able inf-rmation.

This matter will remain confidential in accordance with Sec-
tion 4 .79(a) (4) (B) and Section 4779 fa) (12*) (AI of Title 2 unless
you notify the Commssion in writing that you wish the matter to
ne made Public. >7 you intend to be represented by counsel in
this matter, please advise the Commission by completing the
enclosed form statinq the name, address, and telephone number oz
su.tch counsel, and authorizing such counsel to receive any
ncti-ications and other =ommunications from the Commission.



If you have any questions, Please contact Keith Morgan, tthe

stafi member assigned to this matter, at (2.2) 376-8200. For

your information, we have attached a brief description of the

Commission's procedures for handling complaints.

Sincerely,

Lawrence M. Noble
General Counsel

E'y: Lo-s S. ferner
: ssociat General Counsel

E- os,:.res
I. Coiplaint

Procedures
Desicnation o4 Counsel Statement



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463 Aiust 31, 1988

Joseph Luecke, President
Lumberman's Mutual Casualty
Company

Route 2Z

Lon9 3rove, !L 6(0#:)49

RE: MUR Z677

JTO e r Tian S U ItLaI

"= = .- ,.uec ;.:e:

The Federal Election Commr._sisr receive a :orplai~t nich=tl aleges tnat the
A.%me-'LI t'a tre 9m, -man , S 'utual Zasualty cimPany may nave

vic1ated -the Federai Election Camzaign Act c4 I<7, as amenced
) the 'Act" . A :opy of the complaint is enclosed. WJe h.ave num-

pered this matter MUR 2677. Please refer tc this number in al
wvue -orrespondence.

* J;A-ct. v.u ave Z rtLn -v to demonstr7Rte
-x .- - -in:B  Z -c t 1 snoui. ze i:en t e-te a-emoerman "

,at Casal ty Ccmpany r this ;-:atter. F74ea_se SUtnmit any Aac-

C) -uel or legal naterials Wh.t- you believe ane relevant tc the
Com-mission's analysis of this matter. Where appropriate, state-
,ent- Should be submitted unde- oath. YOur response, which
shc-Id be addressed to the General Counsel 's Office, must be sub-

ted within 15 days o4 receipt of this letter. If no response
.s -aceived vilhin 15 days, the Ccmimission may take further ac-
tion tased on the available information.

This matter will remain conficent:al in accordance with Sec-
tion 437:3(a) (4 (B) and Section 437(a)(12)(A) of Title 2 unless
you notify the Commission in writIng that you wish the matter to
c= made putlic. I+ you intend to be represented by counsel in
tnis matter, please advise the Commission by completinq the
enclosed xorm statin9 the name, address, and telephone number of
suich counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.



If you have any questions, please contact Keith Morgan, the
staff member assigned to this matter, at (202) 376-8200. For
your information, we have attached a brief description of the
Commission's procedures for handling complaints.

Sincerely,

L'awrence M. Noble
General Counsel

By: Lois G. Lerner
Associate General CoUnsel

Enc sures
I. Complaint
2. 7r-ocedures

Designation of Counsel Statement
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UMffP 14 ANII, 18
Long Grove, IL 6

tnt -c
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I I
0049. 312 1540-2000

September 12, 1988

Federal Election Commission
Washington, D.C. 20463

Attn: Lois G. Lerner
Associate General Counsel

RE: MUR 2677

Dear Ms. Lerner:

This will acknowledge receipt on September 6, 1988, of
your letter of August 31, 1988 regarding the captioned
matter.

Enclosed for filing is our Statement of Designation of
Counsel.

We expect to provide a response to the General
Counsel's office by September 21.

CD

Very truly yours,

t.Jhn K. Cna

JKC: js
Enclosure

cc: Danicl J. Swillinger



A

MUR 2677

NAiOF Co l-- Daniel J. Swillinger_

ADDR s: Barnett & AlaGia

1000 Thomas Jefferson Street, N.W.

Washington, D.C. 20007

TE1NP1 OU: 202/342-0342

The above-named individual is hereby designated as my

counsel and is authorized to receive any notifications and other

communications from the Commission and to act on my behalf before

the Commission.

9-12-88
Date SiV ture John K. Co y

Counsel

RESPONDENT' S NAM:

ADDRESS:

HONE PHONE:

BUSINESS PHONE:

Lumbermens Mutual Casualty Company

Legal Department, B-6

Long Grove, Illinois 60049

Attn: John K. Conway

N/A

312/540-3262

ow iSZ &?IOM Or CoNEIS

q;J

F__kTrVt*_
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88W 21 PF 2122

ATLANTA, OSORGIA

MIAMI. FLORIDA

NEW AULVW, NCIANA
TLM N RADA

MNOKO, THAILAND

September 21, 1988

Lawrence M. Noble, Esquire
General Counsel
Federal Election Commission
999 E Street, N.W.
Suite 657
Washington, D.C. 20463

Re: MUR 2677

Dear Mr. Noble:

Enclosed is an original and three copies of the response
of Lumbermens Mutual Casualty Company in the above-referenced
matter.

Please contact me if you require additional information.

Sincerely,

BARNETT & ALAGIA

jD el J. illinger-Lu be to
Lumbermens Mutual Casualty Company

DJS: mnd
Enclosures



BEFORE THE FEDERAL ELECTION COMMISSION

S WASHINGTON, D.C. 20463

RE: MUR 2677

S

RESPONSE OF LUMBERMENS MUTUAL CASUALTY COMPANY

Now comes Lumbermens Mutual Casualty Company, through

undersigned counsel, and responds to the Federal Election Com-

mission's letter of August 31, 1988, received by the Company on

0c:) September 6, 1988.

I. INTRODUCTION

4- The Lumbermens Mutual Casualty Company ("Lumbermens" or

"Company") received from the Office of General Counsel on Sep-

tember 6, 1988 a letter transmitting a complaint filed by the

National Republican Congressional Committee against Rosemary

Pooler, a candidate for Congress from the 27th District of New

York, her 1986 and 1988 principal campaign committees, Eagan Real

Estate, Inc., and Lumbermens.



The complaint alleges that mg. Pooler and her committees

received an illegal corporate contribution in the form of office

space at a below-market-rate rental charge. The office building

in question is owned by Lumbermensi Eagan Real Estate manages the

building for the Company, and arranged for the Pooler occupancy.

*As will be discussed in detail below, Lumbermens believes

that the complaint is inaccurate in material respects, both as to

the rental arrangement, and as to Lumbermens' responsibility for

0 it.

The Company believes that no contribution occurred, because

Cthe rental arrangement was commercially reasonable, both as to

the charges and the tenancy. The Company also believes that,

while it is the owner of the building, Eagan made the agreement

with Ms. Pooler on its own, and Eagan is solely responsible for

the transaction, and, therefore, responsible for any corporate

contribution should the Commission conclude that such resulted.

II. DISCUSSION

A. The Rental Arrangement Was in the Ordinary Course of
Business

The central allegation here is that Ms. Pooler and her

committees rented office space at a below market rate. Since the

*building is owned and managed by incorporated entities, such

rate, if true, would constitute an illegal corporate contribu-

tion. 2 U.S.C. Sec. 441b(b)(2).



1. Factual Background

The Syracuse Building has approximately 96,000 usable square

feet of office space, plus an additional 8,000 square feet of

retail space. None of the space is occupied by Lumbermens, or

its subsidiaries. Approximately 25% of the office space is

currently vacant, which was also the situation at the time the

arrangement was made with the Pooler committees.

The complaint is based on articles in the S Post-

Standard which calculated that the Pooler committees paid a total

of $1,882.71 in rent over a 15-month period for a 506 square foot

office. The newspaper somehow concluded that this resulted in a

23 cent/square foot charge.

Eagan Real Estate records show that the Pooler committees

paid a total of $2,038 in rent during the 15 months, which

actually represents a payment of $3.25/square foot. (See Exhibit

A, letter to Nicholas Thachuk, September 16, 1988, 2.)

The article further alleges that the per square foot charge

was substantially below the usual commercial rate for the build-

ing. This too is incorrect.

It is normal commercial practice for Eagan Real Estate to

lease vacant, unimproved space at rates similar to that charged

Pooler. Eagan Real Estate notes at least three such instances in

the past two years. (Exhibit B, Memorandum from Eagan Real

Estate, dated 9/12/88, 5.) These arrangements permit the

building management to cover the $1.90/square foot maintenance

and utility cost, which it has to pay whether the space is

occupied or not.



During 1987, the Pooler committees were on a week-to-week

tenancy and agreed to pay janitorial and electrical costs.

Beginning January 1, 1988, the rent increased to $250/month,

and the tenancy became month-to-month. As noted in the letter to

Mr. Thachuck (Exhibit A, 12 3 & 4), the premises were rented "as

is," and were not improved during the Pooler tenancy. This

represented a substantial saving to the management.

Finally, it should be noted that the space was carried as

available for rental throughout the Pooler tenancy. (Exhibit A,

1 5.) It had been vacant for approximately two years prior to

C) Pooler's occupancy, and it has remained vacant since she moved

out at the end of March, 1988.

2. The Rental Meets Standard of "Ordinary Course ofBusiness"

The Commission early on determined that a corporate contri-

ec0 bution does not result if a corporation is acting in the ordinary

course of business, even if it appears that a candidate receives

certain value for goods or services. AO 1976-86 (CCH

5224) In that Opinion, the Commission found no corporate con-

tribution existed, even though a billboard promoting the candi-

date was left up beyond the rental period, because the corporate

owner did not deviate from its usual business practice.

In a more recent opinion relating to office space, the

Commission concluded that as long as "the agreement with the

Committee was in accord with the lessor's usual and normal charge

and practice with respect to commercial leases," no corporate

contribution results. AO 1982-4 (CCH 1 5671)



The information set forth in the factual discussion clearly

establishes that the rental to Ms. Pooler and her committees was

in keeping with normal rental practices, and amounts paid were,

in fact, in excess of the actual cost to maintain the space.

The Pooler tenancy was in accord with the treatment of

* non-political tenants for the similar type of unimproved space

and rental arrangement. The complaint errs in comparing this

rental with the $12/square foot charge for fully improved space

leased on an annual basis.

This situation is in stark contrast to the facts of the

-- opinion cited by the complainants, in which billboard space was
'N being offered to a candidate at a d. AO 1978-45 (CCH I

5337) The Commission rightly concluded there that a corporate

contribution would result. No such discount, of course, occurred

here.

B. Lumbermens Was Not Responsible for the Rental

The complaint, at p. 3, argues that either Lumbermens or

Eagan Real Estate made an illegal corporate contribution.

0 Lumbermens believes that no improper contribution occurred.

However, should the Commission preliminarily conclude otherwise,

it should be understood that the arrangement was undertaken by

* Eagan Real Estate without the knowledge or approval of

Lumbermens, contrary to the agency agreement between Lumbermens

and Eagan.



1. Factual Background

Eagan Real Estate, Inc. is acting as the leasing agent for

the Syracuse Building under a 1983 agreement between Lumbermens

and Eagan. (Exhibit C.)

Paragraph 1(b) of the Agreement provides that Eagan, on

behalf of Lumbermens, is to "negotiate rentals and leases in the

property." Paragraph 7 specifically reserves to the Company the

right of final approval of all leases. The Pooler rental was

negotiated by and agreed to by Eagan without the knowledge or

approval of Lumbermens, a fact which Eagan freely admits.

(Exhibit A, 6.) This is contrary to the agency agreement, as

well as to Lumbermens' policy and practice.1

2. Lumbermens Is Not Liable for the Acts of Eagan

Lumbermens and Eagan obviously had a principal-agent rela-

tionship, defined by the 1983 agreement. A principal is usually

liable for the acts of an agent, but there are a variety of

exceptions to this rule.

For example, it is well-established that a principal is not

responsible for the acts of an agent when those acts were clearly

inappropriate to, or unforeseeable in the accomplishment of, the

authorized activities of the agent. Restatement (2nd) of Agency.

1 Ironically, the multi-candidate PAC of the Kemper
Group, a subsidiary of Lumbermens, is in the process of making a
contribution to Ms. Pooler's opponent; it may have been received
by now.



U
*K~x~

This rental was made contrary to the agency agreement, and

was inappropriate to the agent's authorized goal of renting space

in the building. If Lumberuens, a sophisticated company, had

known that a candidate for Federal office was a prospective

tenant, it would have made absolutely certain that no questions

existed as to a possible corporate contribution. It did not have

that opportunity.

III. CONCLUSION

For the foregoing reasons, Lumbermens Mutual Casualty

PCompany respectfully requests that the Commission take no further

action on this matter as it relates to the Company, and dismiss

the Company from this proceeding.

Respectfully submitted,

BARNETT & ALAGIA

S.illinger
Counsel to Lumbermens Mutual
Casualty Company

September 21, 1988

015DJSl. 3D/ldw/lr



September 16, 1988

*Our 69th Year*

Mr. Nicholas B. Tkachuk
* Real Estate Officer

Lumbermens Mutual Casualty Co.
Kemper Insurance Building
Long Grove, IL 60049

Re: Rosemary Poler

*(Th Dear Mr. Tkachuk:

I am writing to clarify the Rosemary Pooler occupancy of

Office 202 In the Syracuse Building from January I, 197 to March 31,
M 1988.

Under oral agreement, Rosemary Pooler agreed to lease the
OCD premises known as Office 202 In the Syracuse Building on a week-to-

week basis, with the understanding that she would pay for electrical

,'r and Janitorial services for the year 1987. I may have mentioned to

you that we had a tenant that would take Office 202 on a temporary

oasis, but no mention was made of the name of the tenant - Rosemary

Pooler - or that she had been a candidate for Congress. Agreement was
made commencing January I, 1988 that Pooler would pay $250 a month
plus electricity for OffiCe 202. Her occupancy was terminated as of
March 31, 1988. During the total term of fifteen (18) months, Pooler
paid a total of $2,038 or $138 per month. This amounts to $3.25 per

square foot or approximately $1.40 above the services she was charged
for.

Office 202 is a one-room office, 42' x 12', with no Interior

partitions. Pooler agreed to take the premises In an "as Is

conditiOn with no expenditure to the Landlord. This agreement
represented a saving to the Landlord of $10 to $15 a square foot which
would be normal tenant Improvement cost, which Is Included In the base
rate. The base rate at that time was $12 per square foot.

In addition. If Office 202 was rented to a permanent tenant,
* it would have been necessary for the Landlord, at its own expense, to

0 3, f :: a E j e I I 'Tt'*:' - ?! !.o 0



09 /16-'.'9e 2115 P.03,103

Page 2 of
Tkachuk

to remove partition and doorway that presently exists
outside the Premises. (Office 202 Is still vacant.)

In the hallway

At all times during Pooler's occupancy, Office 202 was
carried on Eagan Real Estate's list of premises available for rental.

was not
LO tenancy

Est ato ,

I want to emphasize that Lumbermens Mutual Casualty Company
aware of or involved in negotiations concerning Pooler's
and that her occupancy was the responsibility of Eagan Real
Inc.

Very truly yours,

EAGAN REAL ESTATE#

• ohn E. McAuII ffe
,9fanager

JEM/p I
Enrc.

TOTAL. P.03

16:25



V-.. ESTATE INC. 1 431 2115 P.02,'02

EXHIBIT B

) M E M 0 A A N 0_ U M
Fax 0202-775-90gg 

9/12/88

Mr. Dan SwIllinger

RE: ROSEMARY POOLER

Under oral agreement, Rosemary Pooler agreed to lease thepremises known as Office 202 In the Syracuse Building on a week-toweek basis, With the understanding that she would pay for electricaland Janitorial services for the year 1987. Agreement was madecommencing January I, 1988 that Pooler would pay $260 a month pluselectricity for Office 202. Her occupancy was terminated as of March31, 1988. During the total term of fifteen (15) months, Pooler Paid atotal of $2,038 or $136 per month. This amounts to $3.25 per squarefoot or approximately $1.40 above the services she was charged for.
Office 202 Is a one-room office, 42' x 12'. with no Interiorpartitions. Pooler agreed to take the premises In an "as Is"condition with no expenditure to the Landlord. This agreementrepresented a saving to the Landlord of $10 to 015 a square foot which'C'h would be normal tenant Improvement cost, which Is Included In the baserate. The base rate at that time was $12 per square foot.

In addition, If Office 202 was rented to a permanent tenant, Itwould have been necessary for the Landlord, at Its Own expense, toremove partition and doorway that presently exists In the hallwayoutside the premises. (Office 202 Is still vacant.)
At ali times during Pooler's occupancy, Office 202 was carrleoon Eagan Real Estate's fiat of premises available for rental.

At various times, vacant premises In the building have beenleased at lower than market rental, to organizations other than forDolltlcal activity, such as charitable or temporary business use.For example, from October 1987 through May of 1988 3800 square feetOn the third floor of the Syracuse BuildIng was leased to EnergyControls at the rate of $3.60 per square foot on a month-to-monthbasis. In 1958 1000 square feet was leased to M. Raftrey, who dealtIn the sale of Waterford crystal for charitable purposes. At thepresent time, the National Multiple Sclerosis Society leases space Inthe buildIng on a month-to-month basis at below the market rate.

During her occupancy, Pooler had only two (2) desks and a fileCabinet In the office. It made no difference whether she was using500 square feet or 2000 square feet.

TOTAL P.02

09/12 "1'388 14: 13 E9



EXHIBIT C

*THIS AGREEMENT, made this lst day of December 1983, between

LUM4BERMENS MUTUAL CASUALTY COMPANY of Long Grove, Illinois,

hereinafter caUed "Owner" and ZAGA1N REAL ESTATE, INC. of Syracuse.

New York, hereinafter referred to as "Agent".

WITNESETH:

* WHEREAS. "Owner" is the owner of The Syracuse Building, Z24

Harrison Street, Syracuse, New York, hereinafter referred to as Property,

located at the corner of Harrison Street aM Harrison Place in Syracuse.

New York, and desires to secure the services for the management of the

property; and,

WHEREAS, "Agent" is desirous of assuming the management of the

said Property.

NOW. THEREFORE, in consideration of the premises and of the sum

of One Dollar ($1.00) by each of the parties to the other in hand paid, and of

other good and valuable considerations, the receipt whereof is hereby

acknowledged, it is mutually covenanted and agreed that:

1. The "Agent" as an independent contractor is hereby appointed

*C) "manager of the property for the performance of the services

hereinafter specified:

(a) Supervise the operation of the property.
(b) Negotiate rentals and leases in the property.

(c) Keep the property rented to suitable teants.

(d) Collect rentals when due.
(e) Prosecute suits for rental and default, and for

0) possession of the premises.
(f) Cause such incidental repairs and decorations

to be made from time to time as may be neces-

sary to maintain the property in good repair
and condition.

(g) Purchase the supplies and materials necessary

and requisite for the operation and maintenance

of the property.
(h) Perform such other services pertaining to the

management of the building as the "Owner" shall

direct.
(i) Hire for the "Owner's" account all help employed

therein and to supervise such help.

2. "Agent" shall not directly or indirectly receive or retain any

profit or gain by reason of the management of the property

other than is hereinafter provided.

3. "Agent" shall promptly notify "Owner" in writing of the receipt

of any service of process, summons, tax bills, or other lelgal

document of any governmental body or agency or person, and

to deliver the same to "Owner" on request. Nothing herein

provided, or in relationship established by this agreement,

shall be construed to'authorize the "Agent" to accept service

of process on behalf of the "Owner".



4. "Agent" shall keep accurate books and records of all monies
received on account of rental and from all other sources perti-
nent tothe property and for all disbursernents thereof, and
shall account to "Owner' from time to time as 'lOwner" may
direct and shall deliver to "Owner" the said monies or part
thereof from time to time as may be requested by "Owner",
and shall keep at all times all money so received in a safe
place and separate and apart from any other monies or funds.

5. All books and records and all other paper, documents and
correspondence shall be the property of the "Owner" and shall
be kept in an orderly manner and in a safe place in the office
of the "Agent" unless otherwise directed by the "Owner" and
shall be available to the "Owner" at any time.

6. "Agent", as requested, shall furnish a bond running to the
S "Owner", satisfactory in amount and form and substance to

the "Owner" and issued in a company approved by the "Owner".

7. All contracts or matters including. but not limited to leases
or legal proceedings directly or indirectly pertaining to the
property, its management or otherwise, shall at all times be
subject to the final approval and instructions of the "Owner",
it being specifically agreed that the "Owner" reserves this
authority.

8. As compensation, the "Agent" shall be paid five per cent (5%)
of the gross revenue collected from the property during the
term of this agreement, which five per cent (5%) shall be
deducted by "Agent" from the monthy receipts collected.

SC)9. Except for all space which "Owner" or any affiliate or
subsidiary of "Owner" may from time to time occupy in the
conduct of its own business, "Agent" shall be paid a corn-
mission on all transactions affected by "Agent" at the rate
of 5% of the total annual rental called for in the lease. "Agent"
agrees to cooperate with other brokers in the leasing of space
and "Agent" is responsible for arranging payment to other
brokers within the limits of the 5% fee. "Agent" will be paid
a commrission upon the renewal of all transactions affected by
"Agent" at the rate of 2j% of the total annual rental called for
in the lease renewal.

10. "Owner" agrees to indemnify and save "Agent" harmless,
except in cases of willful misconduct or its own negligence.

* and that of its employees from all claims arising out of the
course of its duties in connection with the leasing and manage-
ment of the Building and from liability for injuries suffered by

any employee or other person whomsoever while on the Build-
ing premise', and to carry at its own expense Comprehensive
General Liability Insurance, with "Agent's" interests being

fully insured, in amounts adequate to protect the interest of
",Owner' and "Agent". "Owner" further agrees to reimburse

* "Agent" for court costs and other reasonable fees, including
attorneys' fees, incurred by "Agent" in defending any action
brought against "Agent" for injury or damage claimed to have

-2-



V
been suffered upon the butloing property. "Agent' shall
not be liable for any error of judgment or for any mistake

of fact or law, or for anything which it may do or refrain

from doing in pursuance of its duties and activities here-

under, except in cases of willful misconduct or its own

negligence and that of its employees.

11. This Contract shall be effective as of December 1, 1983

and shall continue in full force and effect until November 30,

1984, and shall continue automatically thereafter for like

periods unless either party shall notify the other of intention

to cancel by giving sixty (60) days' written notice prior to

the ezpiration of this agreement or any renewal thereof.

12. This agreement may be terminated at the option of the "Owner"

upon thirty (30) days' notice to "Agent". in the event the pres-

ent management of the "Agent" is changed.

13. Notices hereunder shall be written and shall be given by

personal delivery to an officer of the other party hereto,

or by depositing the notice in the United States Mail with

postage prepaid and addressed to the "Owner" at Lumber-

mens Mutual Casualty Company, Long Grove, Illinois 60049,
~and to the "Agent" as E.agan Real Estate, Inc., One MONY

6c) Plaza, Syracuse, New York 13202 (if the name of the building

is changed, then the maie of the building as it is then known

shall be used).

IN WITNESS WHEREOF, the parties hereto have caused these presents

to be executed in duplicate the day and year first above %ritten.

Attest: LUMBERMENS MUTUA L CASUA LTY'

COMPANY

-~- _,___,.__" _am"

-3-
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DONALD P. MC CAUTHY
PAUL M. HANRAHAN
EDWARD J, PFONL
JOHN R VAlSNEY.
WILLIAM L ALLEN. JR1
CHARLES N. UMENRCHT. Jil
DONALD J, KEMPLE
CARL W. PETERSON. JR
E1RUCE 0 mODEM
CLARK A PITCHER
JAMES It MC VETY
00OSERY A., SMALL
JAMES P §URNS. 3R0
WALTER L MEANER, JR
DONALD A. INTON
DAVID W. LARRISON
ROSERT J. HU"4E. JR
J. THOMAS SASSETT
RICHARD W COOK
JOHN M. 0E LANKY
DAVID S. HOWE
GREGORY R THORNTON
K PARKER GROWN. It
DOREEN A SIMMONS
DAVID K PEESLES
JAMES K SPARKES
JAMS. CANFIELD
GERALD P ST ACK
JAMES S HUGHES
JEPPREY 9S ANDRUS

HANCOCK £ESTARO '.., ....
CO49WLONS AT LAW

ONY Towi. I
P.O. DOx 4070

3YRA@UIl. IM YORK I8ll1-4ebo
TIRL0PH8-1 £3131 411-111

T11PIEU 48131 471o1-17

100 WOLF IOAD

ALBANY. NEW YORK 13301
TELEPHONE 010 4114-6NO

* PAYNE TREET

HAMILTON. NEW YORK 18346

TELEPHONE tol 04-1w••

September 20, 1988

4AA.MO MN£5OT
A. VAN W. NAN00eK2CNANLES M BA.DETT

DAVID T. QAftVT2

JANET 9. QALKNAM
THOMAS C. OUSUL, JR,
MICHAEL L. COReD
DANIEL D. ,,SMAN
JOHN T. me CAN
STEVEN S. SMAW
JOHN L. MURAS, JR.
KgUNNITN P. NLSEN
STEPHEN A. S"ATo
MARK J. SNULYS
ALAN J. P16RKI
N. KATHLEEN LVNN
MARTNA L. 08E1Y
TODD P. NARRINTON
K. JOHN CLARK
SENSE L. JANES
SEVERLY A. LEWIS
DAVID S. LINI
WINTHROP H. THURLOW
PATRICIA A. C1OSV
JOHN T. CASEy. JS.t

*ALSO ADMITTID TO PLORIDA @A*
tREIDED NT ATTORNEY IN ALSANY
$02IOENT ATTOR1NEy IN HAMILTON

Lois G. Lerner, Esq.
Associates General Counsel
Federal Election Commission
Washington, DC 20463

Re: Eagan Real Estate
MNR 2677

Dear Ms. Lerner:

In response to your letter of August 31, 1988, enclosed
please find Eagan Real Estate's Designation of Counsel statement.

I have reviewed the background of this matter with my
clients, and find that the complaint filed by the National
Republican Congressional Committee is exaggerated and, in any
event, is unfounded to the extent any violation of 2 U.S.C.
§441b(a) by Eagan Real Estate is inferred.

Eagan is the managing agent of Lumberman's Mutual
Casualty Co., with respect to a building in Syracuse, New York
known as the "Syracuse Building". Eagan, as managing agent, has
wide discretion in the management and operation of the Syracuse
Building, including the negotiation of leases and lease rates.

Pursuant to an oral agreement, Eagan agreed to lease
Room 202 in the Syracuse Building to Rosemary Pooler on a
week-to-week basis, commencing January 1, 1987. Under the terms
of the oral agreement, Mrs. Pooler was obligated to pay the sum
of $250.00 per month, or $3.25 per square foot, plus utilities.
At that time, and at all times relevant herein, Eagan dealt
with Mrs. Pooler in her individual capacity and believed that
Mrs. Pooler was leasing the room in her individual capacity. In
fact, Eagan and Mrs. Pooler negotiated for a permanent lease,
for use in a prospective law practice then contemplated by Mrs.

O(rcq Y5
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Pooler, but this permanent lease was never completed due to Mrs.
Pooler's declaration of candidacy for Congress sometime after
March, 1988.

Room 202 is a small, one room office with dimensions of
approximately 42' X 12'. It has no interior partition. Mrs.
Pooler leased this room "as is" with no tenant improvements.
This agreement represented a savings to the landlord of $10.00
to $15.00 per square foot, which is the normal tenant
improvement cost in the Syracuse Building. The standard base
rent of $12.00 per square foot charged in the Syracuse Building
includes the recoupment of the landlord's tenant improvement
costs of $10.00 to $15.00 per square foot.

At all times throughout Mrs. Pooler's occupancy, Room
202 was carried on Eagan Real Estate's list of premises
available for rental. The room is poorly placed, small and
difficult to market. Indeed, to this day it remains vacant,
with no tenant prospects. If a permanent tenant is found, the
landlord must incur additional expenses to remove a partition
and doorway that presently exist outside the premises. When
these expenses are added to the other tenant improvement

rn expenses and overhead, it is unlikely that the landlord will
make a profit in the rental of Room 202 during the first year of
a permanent lease. On the other hand, the landlord made a

CD profit of approximately $1.40 per square foot during the term of
Mrs. Pooler's lease.

It is a common practice of Eagan Real Estate to lease
space in the Syracuse Building, particularly hard-to-market
space such as that occupied by Mrs. Pooler, to various groups
and individuals at "below market" rates. For example, from
October, 1987 through May, 1988, 3800 square feet on the third
floor of the Syracuse Building was leased to Energy Controls at
the rate of $3.50 per square foot on a month-to-month basis. In
1986 1000 square feet was leased to M. Raftrey, who dealt in the
sale of Waterford crystal for charitable purposes. At the
present time, the National Multiple Sclerosis Society leases
space in the building on a month-to-month basis at below the
market value.

At all times during Mrs. Pooler's occupancy, Eagan Real
Estate was informed and believed that she was not a candidate
for any office. Eagan had no intent to make a contribution to a
candidate for public office, and did not believe that it was
making a contribution.

For these reasons, Eagan submits that no action is
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warranted against it. If further information is requested,
please do not hesitate to contact the undersigned.
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350 PARK AVENUE
NEW YORK, NEW YORK 10177-0077t

(212) 351-4600

1675 CENTURY PARK EAST
LOS ANGELES. CALIFORNIA 0067-f50I

(213) 556-8861

SIX LANDMARK SOUARE
STAMFORD, CONNECTICUT 06901-2704t

(203) 348-3737

212 CARNEGIE CENTER
PRINCETON. NEW JERSEY 08540-6212

(609) 452-2445

9 PC. NEW YORK. WASHINGTON. O.C.

CONNECTICUT VIRGINIA AND

TEXAS ONLY

EPSTEIN BECKER & GREEN. P.C.
ATTORNEYS AT LAW

1140 19
T" STREET, N.W.

WASHINGTON. D.C. 20036-6601

(202) 661-0900

TELEX 756-360

TELECOPIER: (202) 206-361

0100.

FOUR EMIBARCADERO
SAN FRANCISCO, CALIFORNIA 4111-5954

1416) 308-3500

1101 MERIT DRIVE
DALLAS, TEXAS 75251-1213t

(814) 40-343

ONE WOODWARD AVENUE
DETROIT, MICHIGAN 46126-3412

(313) 965-310

Sig EAST PARK AVENUE
TALLAHASSEE, FLORIDA 31301-2524

(04) el-OS6

510 KING STREET, SUITE 301
ALEXANDRIA, VIRGINIA 21314-3132t

(703) 684-1204

September 23, 1988

HADDELX-V'ERD co

CD,

Lawrence M. Noble, Esquire
General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

RE: RUR 2677

Dear Mr. Noble:

This letter constitutes the response of Friends of Rosemary
Pooler and James M. Hanley, as Treasurer, ("Respondents"), to a
complaint, MUR 2677, filed by the National Republican Congressional
Committee ("NRCC") which alleges that Respondents may have violated
the Federal Election Campaign Act of 1971, as amended ("the Act").

I. INTRODUCTION

The complaint alleges both that Respondents have violated the
Act by accepting in-kind corporate contributions in the form of
discounted rents and that Rosemary Pooler has converted campaign
funds to personal use.!/ The NRCC bases its politically-motivated
allegations on accounts presented by local Syracuse newspapers.

The fact that these allegations are mutually exclusive does
not deter the NRCC.

6(1
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Respondent will demonstrate that these press accounts do not
accurately represent the actual arrangements entered into by Rosemary
Pooler. Specifically, the newspaper accounts falsely assume that
Respondent, not Rosemary Pooler, entered into the referenced rental
agreements.

Therefore, Respondents request that the FEC take no action on
this matter because Rosemary Pooler acted as a private citizen when
she entered into the rental agreements which are the subject matter
of this complaint. Further, any concomitant political use of the
office space was paid for by Friends of Rosemary Pooler '88, the
authorized campaign committee of Rosemary Pooler, in accordance with
federal election law requirements.

In this complaint, the NRCC is essentially asking the FEC to
deny a private citizen the opportunity to negotiate a reduced rent
in an office building on an "as is" basis while deciding whether

-- to seek employment in the private sector or to run for federal
office. Then, once the private citizen decided to become a federal
candidate, the NRCC requests that the FEC reprimand the candidate
for having her campaign committee pay a pro-rated, fair-market value
amount of rent for office space which was used, in minor part, to
conduct campaign-related activity. Both of these meritless NRCC
requests should be expeditiously dismissed.

T II. FACTS

In 1986, Rosemary Pooler unsuccessfully challenged incumbent
George Wortley in the 27th Congressional District of New York.
Subsequent to this election, Rosemary Pooler entered into an oral
agreement with Eagan Real Estate, Inc. ("Eagan") which managed an
office building at 224 Harrison Street in Syracuse, New York.
Under the terms of this agreement, Rosemary Pooler agreed to lease
Office 202 on a week-to-week basis and to pay for electrical and
janitorial services for the year 1987. Rosemary Pooler entered into
this rental agreement at a time when she was no longer a candidate
for federal office and continued under the terms of the oral
agreement up to October 27, 1987, when she officially became a
federal candidate.

After a difficult 1986 election campaign, Rosemary Pooler sought
office space in downtown Syracuse as a base from which to explore
professional options: she eventually obtained a job in Albany and
was appointed a visiting professor at Syracuse University College
of Law. Rosemary Pooler also spent time recovering from the demands
of the previous election. Respondents do not deny that on occasion
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Rosemary Pooler utilized the office space for political purposes;
however, the space was leased not by the Friends of Rosemary Pooler,
but by Rosemary Pooler personally for nonpolitical purposes.

Rosemary Pooler leased Office 202 on an "as is" basis. This
arrangement served to the mutual benefit of both landlord and tenant.
Eagan could not have rented the premises at a base rate of $12 per
square foot, the market value, without having done tenant
improvements amounting to $10 to $15 per square foot. Eagan,
therefore, did not have to do any internal repairs until a permanent
tenant was found. Since Rosemary Pooler was to pay for the
utilities, Eagan did not suffer any losses by renting to Rosemary
Pooler.

') At all relevant times in 1987 and 1988, Eagan listed the
premises for rental. Since Rosemary Pooler's lease was on a week-
to-week basis, she would have had to evacuate the premises
immediately, if a permanent tenant was found. As of September 12,
1988, Office 202 has not been rented.

When Rosemary Pooler officially became a candidate on October
27, 1987, she began paying $150.00 per month until the end of the
year. This new agreement was voluntarily initiated by Rosemary
Pooler. Beginning on January 1, 1988, a new agreement was again

0 negotiated between Rosemary Pooler and Eagan whereby Eagan agreed
to give 30 days notice in exchange for a rent of $250.00 per month

'7 plus electricity. Rosemary Pooler terminated her occupancy on March
31, 1988.

III. DISCUSSION

Rosemary Pooler entered into an oral agreement to lease
unfurnished and unimproved office space as a private citizen between
her 1986 and 1988 campaigns. During this period, she was free to
enter into such agreements which concerned her present personal and
professional goals and had no bearing on any past or future political
activities. As these arrangements were not made by, or for the
benefit of, either her 1986 or 1988 campaigns, Rosemary Pooler could
not have accepted illegal corporate contributions or converted
campaign funds for personal use.

After the 1986 election, Rosemary Pooler remained a public
figure in Syracuse. It was, therefore, not unlikely that she would
occasionally engage in political activity and might also choose to
again seek federal office in 1988. Nonetheless, it would be grossly
unfair to require, as the NRCC suggests, that the mere likelihood
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that a former candidate will again seek federal office precludes
the individual from entering into agreements as a private citizen
-- for personal and professional purposes -- because such agreements
automatically encompass political activities of a yet unannounced
campaign or a former campaign. Under such an interpretation,, almost
any activity of a public individual such as Rosemary Pooler would
be subject to the scrutiny of the FEC and unsubstantiated and
politically-motivated charges from the NRCC.

Respondents do not contend that Rosemary Pooler totally
disengaged herself from politics for the period of January 1, 1987
to October 27, 1988, nor should they be required to do so: such
a bright line distinction between public and private life would be
rare. However, Rosemary Pooler's primary focus was nonpolitical
and access to office space in Syracuse facilitated her ability to
pursue her nonpolitical interests.

To the extent that Rosemary Pooler used the office space in
questions for political purposes, her 1988 campaign committee paid
Eagan and reported such expenses on its FEC reports. The amount
of the utilities and janitorial services constituted a fair market
valuation of actual political activity prior to October 23, 1987.
Therefore, Friends of Rosemary Pooler '88 paid for these services.
In accordance with her continuing good faith efforts to report any
political activity in this office, Rosemary Pooler acted responsibly
and further modified her rental agreement subsequent to her
announcement to again run for federal office. The increase in rent
paid to Eagan, which was also paid by Friends of Rosemary Pooler
'188, reflected an increase in the valuation of the political
activity.

Finally, the NRCC alleges that by renting the office space at
below fair market value, Respondent accepted illegal in-kind
corporate contributions. Respondents contend that Rosemary Pooler
did not rent at below the fair market value of the actual space
utilized. As mentioned previously, Eagan could not have leased space
to a permanent tenant at the market value of $12 per square foot
without undertaking normal tenant improvement costs. Both parties
benefitted from an agreement which contained significant tradeoffs:
Rosemary Pooler received a reduced rent for unimiproved, austere
conditions with a promise of only one week's notice prior to
termination while Eagan continued seeking to lease office space,
which is still vacant today, and neither suffered any financial
losses nor expended any money to improve the office space.
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IV. CONCLUSION

For the foregoing reasons, Respondents request that the
Commission take no further action in connection with this matter.

Respectfully Submitted,

By: _ _ _ _ _ __

Leslie J. Kerman
1140 19th Street, N.W.
Suite 900
Washington, D.C. 20036
(202) 861-1877

Attorney for Friends of Rosemary
Pooler and James M. Hanley as
Treasurer
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Epstein, Becker & Green

1140 19th Street, N.W., Suite 900

Washington, D.C. 20036

(202) 861-0900
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The above-named individual is hereby designated 
as my

counsel and is authorized to receive any notifications and 
other

co communications from the Commission and to act 
on my behalf before

C:) the Commission.
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RESPONDENT' S NAME:

ADDRESS:

HONE PHONE:

BUSINESS PHONE:

Signature/

Rosemary S. Pooler

P. 0. Box 1062

Syracuse, New York 13201

(315) 446-3864

(315) 476-1988
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BY FEDERAL EXPRESS

February 7, 1989

Ms. Judybeth Greene
Federal Election Commission
999 E Street NW ._,
Washington, D.C. 20463 Re: MUR - 2677

Dear Ms. Greene:

I hereby designate Mr. Thomas P. Marinis, Jr. as my counsel. He
is authorized to receive any notifications or other
communications from the Commission and to act on my behalf
before the Commission. Mr. Marinis is associated with the firm
of Vinson & Elkins, 3400 First City Tower, 1001 Fannin, Houston,
Texas 77002. His telephone number is (713)651-2462.

I would like to request an additional extension of the date by
which I must respond to the Commission from February 13 to
Monday, February 20, 1989. Mr. Marinis assured me that he had

C") spoken to you about an extension of one week.

Thank you very much for your consideration; if you have any
questions about these arrangements, please do not hesitate to
call.

Sincerely,
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COM4PLAINANT: National Republican'Congressional CakeItte@
Joseph Gaylord# *lhcutive Diroctor

RESPONDENTS: Rosemary Pooler
Friends of Rosemary Pooler andrjames x. Hamby,

as Treasurer
Friends of Rosenary Pooler '88 aWd Janes N.

Hanley, as Treasurer
Eagan Real Estate Co.
Lumbermens Mutual Casualty Co.

RELEVANT STATUTES: 2 U.S.C. S 441b(a)
2 U.S.C. 5 439a
11 C.F.R. S 100.7(a) (I) (Aii) (A)

INTERNAL REPORTS CHECKED: Public Disclosure Reports
Advisory Opinions

FEDERAL AGENCIES CHECKED: None

I. GENERATIOM OF N&TTR

This matter originated from a duly sworn and notarized

complaint filed with the Commission on August 24, 1988 by the

National Republican Congressional Committee ("NRCC"), Joseph

Gaylord, Executive Director.

II. FACTUAL AND LEGAL ANALYSIS

A. Factual Background

The NRCC alleges in its complaint that Rosemary Pooler (a

JI8
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in 1986 and 1908) and her 986! 190 vilm  = tg .

committees; (Friends of losematy.: Pooleg and11 Wiez Las of @U~y

Pooler '88), violated,2 U.S.*C. 1,441b a) by' ~eevn n bIna

corporate contribution. be. ccttjibion':ii-. alleged to have been.

through an office leasinag Arrangement in v.hich office space, was

made available to the Pooler campaign-from November 1986 toaroh

1988 at a price below the market rental rate. Lumbermens Mutual

Casualty Co., an Illinois corporation and owner of the building,

and the Eagan Real Estate Co., a New York corporation which was

the leasing agent for the building, are also alleged to have

violated section 441b(a) by making an in-kind corporate

contribution. In addition, the complaint alleges that Rosemary

Pooler converted campaign funds to her personal use in violation

C) of 2 U.S.C. S 439a.

Ms. Pooler began using office space in the Syracuse Building

in November 1986, after her unsuccessful bid that year for a seat

in Congress. She entered into an oral agreement to lease the

office space from the Eagan Real Estate Co. The agreement

required that she only pay for utilities and janitorial services.

She reached another oral agreement with Eagan in October 1987,

and agreed to pay $150 per month for the office. In January 1988

she agreed in writing to a month-to-month lease and to pay $250

for the office space plus the telephone and electric bills.

Irregular rent payments were made by Friends of Rosemary Pooler
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and ri ends o f boseAr y Pool*r toP _0_ tt *
the Ragan Real Estate, Co.

Counsel representing ZaW 4 unl '*

representing Lumberans NUqUa1 j.

to the complaint, in which $ew*

violated the Act and dispute soke of!tbe f eute ali4ations in

the complaint. Lumbermens and AgUs 4e¥ .18aA *.y 4ave the

Pooler campaign any special lediw.rageet 10 mb2mn

alternatively contends that it should not be responsible for the

actions of Ragan because Sagan acted outside the scope of its

agency agreement with Lumbermens. Counsel for Rosemary Pooler

and the Pooler Committees has also responded to this complaint by

-- stating in part that Rosemary Pooler rented the office space as a

private citizen, not as a federal candidate. Counsel admits that

S/ According to the public record, the Pooler Committees made
the following payments to Eagan Real Estate. Unless otherwise

Ci noted each payment was designated as rent on the disclosure
reports:

Friends of Rosemary Pooler (Pooler's 1986 principal campaign
committee)

June 11, 1987 - $497.89
August 19, 1987 - 21.75
November 14, 1987 - 253.07

Total $772.71

Friends of Rosemary Pooler '88 (Pooler's 1988 principal campaign
committee)

December 28, 1987 - $300.00
March 1, 1988 -(designated for 173.72
electric charges for July 1987
through February 1988)

March 15, 1988 - 750.00
May 2, 1988 -(designated for 41.13

electric charges for February and
March 1988)

Total $1264.85

Total for both committees: $2037.56
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Pooler used the office space for *cspn -U!Ited aqtivity, but

claims that the rent the Pooler Comeptees,7so.preonted the

fair pro rata amount in rent for their politIVO a~tivity in tlb* e.1

office space.

a. Legal Aalysis

1. In-kind CorPorate CotrIbUtiM

Corporations are prohibited from making contributions or

expenditures in connection with Federal elections. 2 U.S.C.

S 441b(a). Contributions are defined to include 'anything of

value." 2 U.S.C. S 431(8) (A) (i). The term "anything of value"

includes in-kind contributions of goods or services. 11 C.F.R.

S 100.7(a)(1)(iii)(A). An in-kind contribution occurs when

"goods or services [are provided to a candidate] without charge

or at a charge that is less than the usual and normal charge for

such goods and services." Id. A discounted rate for goods and

services may be considered a usual and normal charge if the goods

and services are routinely offered at that rate in the ordinary

course of the vendor's business to both political and

nonpolitical groups. See AOs 1985-28; 1982-30.

Eagan and Lumbermens are both corporations and as such are

not allowed to contribute anything of value to a Federal

campaign. The complaint alleges that both corporations made an

in-kind corporate contribution to the Pooler campaign. The

complaint contends that the rent charged by Eagan, the agent for

the building, and Lumbermens, the owner of the building, to

Rosemary Pooler for the office space was below the usual and

normal rent charged other tenants. As a basis for its complaint,
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According to the artiftv, 81-t~gun charged otbt~r,t. teaints in the

building $10 to $12 portt foo0t f o1ffisspace siilar to

that occupied by Pooler. The coplajnt alleges that the Pooler

Committees paid about $.23 per square foot for the office

space.- Thus, it is alleged that the difference between the

usual and normal charge (i.e., $10 to $12 per square foot) and

what was actually paid by Pooler and her Cowmittees (i.e., $.23

per square foot) represents an in-kind corporate contribution to

Pooler and the Committees under the Act.

In its response Lumbermens denies that it made an illegal

corporate contribution to the Pooler campaign (Attachment 1).

Lumbermens states that Pooler rented the premises 'as is," and on

a week-to-week basis. This arrangement meant that the office

space was not improved by Eagan before Pooler moved in, and that

Pooler would have had to vacate the office with only a week's

2 7 Th-e article goes on to state that according to FEC records,
the Pooler Committees paid a total of $1,822.71 for 16 1/2
month's rent on the 504 square foot office, including a check for
$750 paid a few days before she moved to a new headquarters. The
public record actually shows that Pooler's Committees paid
$2,037.56, which does include a $750 check paid on March 15,
1988. According to the article, the Upstate Chapter of the
Multiple Sclerosis Society, which has an office on the same floor
as Pooler, has a yearly lease to pay $9,000 for 900 square feet.
(Syracuse Post-Standard, August 19, 1988).



notice if another tenant was found. Lumbermens# states that the

office space was listed as available the entiretle Pooler was

there. The respondent contends that this rental arrangement was

in the ordinary course of business, and Pooler paid the normal

and usual rental rate considering the circumstances surrounding

her rental. -/  Respondent Lumbermens concludes that Pooler's

leasing arrangement was no violation of the Act, since it was the

normal and usual practice for Eagan to lease vacant,

unimproved space at rates similar to that charged Pooler. -/

Lumbermens also claims that it is not liable for the acts of

Eagan. The respondent argues that Eagan Real Estate manages the

building and arranged for the Pooler occupancy, and therefore,

should be responsible for any violations of the Act that might

result from her occupancy. Lumbermens admits that it has a

principal-agent relationship with Eagan, as defined by a 1983

agency agreement that is attached to Lumbermens' response.

However, Lumbermens argues that the rental was contrary to the

agency agreement and was inappropriate to the agent's authorized

goal of renting space in the building. Lumbermens claims that if

it had known that a Federal candidate was a prospective tenant,

3/ According to responses filed by Lumbermens and Eagan, the
Pooler Committees paid a total of $2,038 in rent during 15
months. This figure is supported by the public record.
According to the responses this represents $3.25/square foot. In
contrast, the complainant alleged that the Pooler Committees paid
$1,882.71 in rent over 16 1/2 months amounting to only $.23 per
square foot. The complainant bases its rent calculations on the
article in the August 19, 1988, Syracuse Post-Standard.

4_/ Lumbermens points to three other examples where Eagan
assertedly leased unimproved office space to nonpolitical groups
below the market rate (Attachment 1, pp. 3,10), but fails to
describe the rate charged for two of the three instances cited.
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the ordinary courSe of business bs ed on the ocn ' t.ouse h

that its arrangsont with beler-ras not subject t th

jurisdiction of the Act, becaus it was not renting to her as a

federal candidate. Zeagan claims that it had no intent to make a

- contribution to a candidate for public office, and did not

S believe it was making a contribution when it agreed to allow

(tPooler to use the office space.

the Key in assessing the supposed violations of section 44lb is

determining the 'usual and normal' rate for office space in the

respondent's building. Despite respondents' claims that the

rental agreement with Pooler was normal and usual, the fact

- remains that Pooler appears to have paid significantly less rent

'\ than other tenants in the building, evidencing a rental charge

for the premises at less than the usual and normal rate.

Furthermore, there is reason to doubt Eagan's claim of no

political purpose in the lease to Pooler.

The property manager of the building, John Auliffe,

employed by Eagan, knew Pooler was a federal candidate in 1986,

and he was apparently aware of campaign activity taking place in

the building. McAuliffe is quoted as saying ,[we often rent
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checks from both of Pooler ' 6oiqgn committees. &s the owner

of the building, respndent XIumber s o legally tespontible for

the activity of its agent, Jagan. lurther, the agoboy agreement

between Ragan and Lumbermens provides Nagan with dinpensation

based on the gross revenue collected from the property during the

agreement. Because respondent Eagan set the rent for the

-_ building and had a financial interest in the office space through

- the agency agreement, it too is responsible for the apparently

below market rent charged Pooler and her campaign committees.

Therefore, the Office of the General Counsel recommends the

Commission find reason to believe that both the Lumbermens Mutual

Casualty Co. and the Eagan Real Estate Co. violated 2 U.S.C.

5 441b(a), by making an in-kind corporate contribution to the

Pooler campaign.

Section 441b(a) also prohibits federal candidates and

political committees from knowingly accepting or receiving any

contributions from corporations. The public disclosure reports

indicate that Pooler's '86 Committee and her '88 Committee paid

rent to Eagan for the office space. The complaint alleges that

since the Pooler campaign paid discounted rent, Pooler and her

campaign committees knowingly accepted an illegal in-kind
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Pooler response maintatis thabt thq, --#Oant the Po2cl ta~ia

committees pal# 3ajaft i ~ rep iRtely- p nt-ad the far

valuation of their politicalXaqtivity in the office spac*. After

Pooler declared her candidacy on October 27, 1987, counsel for

Pooler claims that the Pooler Committees paid more rent to

reflect the increase in political activity in the office space.

Pooler and her Committees assert thet they paid the fair amount

in rent, and that they did not receive a campaign contribution

through the rental arrangement.

The respondents do not deny that Pooler used the office

space for campaign activities. In press accounts, she is

reported to have admitted that she used the office space to store

campaign materials from her 1986 campaign, and to fundraise in

connection with her 1986 campaign debt and her 1988 candidacy.

The press accounts also indicate that the office space served as

her campaign headquarters for the first five months of her

announced 1988 campaign for Congress. Despite Pooler's claim

that she rented the office space as a private citizen, it appears

from McAuliffe's reported statement that the office space was
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The Act allows federal candidates to use excess campaign

funds for any lawful purpose, but, with certain exceptions

inapplicable here, prohibits such candidates from converting

excess campaign funds to personal use. 2 U.S.C. 5 439a. The

complaint alleges that Pooler used the office space for personal

purposes -- specifically to find a nonpolitical Job after her

1986 election defeat -- and therefore that such use of a campaign

resource represents an illegal conversion of campaign funds by

Pooler in violation of 2 U.S.C. S 439a. In her response Pooler

argues that the rental was not a campaign contribution in the

first place, and therefore, she never converted campaign funds to

personal use. According to the public record, however, Pooler's

campaign committees paid rent for the office space with campaign

funds.

Although the Commission has never found that a candidate's

incidental personal use of campaign resources could violate

section 439a, the provision would appear to bar the complete

conversion of a campaign resource to a candidate's personal use.
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Questions and dopument requests have ben prepared for all

respondents. This .Office further reoomends the Commission

approve a subpoena for deposition address"8 to John McAuliffe,

for use if necessary after responses to the questions and

document requests have been received.

II!. RUCOIUKD&TI0ES

1. Find reason to believe Rosemary Pooler violated
2 U.S.C. S 441b(a).

2. Take no action at this time regarding the allegation
C) that Rosemary Pooler violated 2 U.S.C. S 439a.

3. Find reason to believe Friends of Rosemary Pooler and

James M. Hanley, as treasurer, violated 2 U.S.C.
S 441b(a).

4. Find reason to believe Friends of Rosemary Pooler '88
and James M. Hanley, as treasurer, violated 2 U.S.C.
S 441b(a).

5. Find reason to believe Eagan Real Estate Co. violated
2 U.S.C. S 441b(a).

6. Find reason to believe Lumbermens Mutual Casualty Co.
violated 2 U.S.C. S 441b(a).
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Attachments
1. Response of Leens Mutual Casualty Co.
2. Response of the flagan Real Rstate Co.
3. Response of Rosemary Pooler
4. Proposed Letters (3)
5. Factual and Legal Analyses (3)
6. Questions, Requests for the Production o Documents and

Subpoena for Deposition.

LI.....S ,



BE]ORE THE FEDERAL ELECTION COMMISSION

In the Matter of ))
Rosemary Pooler )
Friends of Rosemary Pooler and )

James M. Hanley, as Treasurer )
Friends of Rosemary Pooler '88 ) MUR 2677

and James M. Hanley, as )
Treasurer )

Eagan Real Estate Co. 
Lumbermens Mutual Casualty Co. )

rN
CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the

Federal Election Commission executive session of April 18,

1989, do hereby certify that the Commission decided by a

0D vote of 6-0 to take the following actions in MUR 2677:

1. Find reason to believe Rosemary Pooler
violated 2 U.S.C. S 441b(a).

2. Take no action at this time regarding the
allegation that Rosemary Pooler violated
2 U.S.C. § 439a.

3. Find reason to believe Friends of Rosemary
Pooler and James M. Hanley, as treasurer,
violated 2 U.S.C. § 441b(a).

4. Find reason to believe Friends of Rosemary
Pooler '88 and James M. Hanley, as treasurer,
violated 2 U.S.C. § 441b(a).

5. Find reason to believe Eagan Real Estate Co.
violated 2 U.S.C. § 441b(a).

(continued)
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Federal Blection Commission Page 2
Certification for MUR 2677
April 18, 1989

6. Find reason to believe Lumbermens Mutual
Casualty Co. violated 2 U.S.C. S 441b(a).

7. Approve the letters, factual and legal
analyses, questions, requests for the
production of documents, and subpoena for
deposition as recommended in the General
Counsel's report dated March 30, 1989,
subject to the revisions agreed upon during
the meeting discussion.

Commissioners Aikens, Elliott, Josefiak, McDonald,

McGarry, and Thomas voted affirmatively for the decision.

Attest:

J Marjorie W. Emmons
Secretary of the Commission

S

Date

- -4- /1-9?



FEDERAL ELECTION COMMISSION
• WASHINGTON, D.C. M0*3

April 25, 1989

Leslie . Kerman, Esquire
Epstein, Decker & Green, P.C.
1140 19th Street, V.W.
Suite 900
Washington, D.C. 20036

RE: MUR 2677
Rosemary Pooler
Friends of Rosemary Pooler and
James M. Hanley, as treasurer,
Friends of Rosemary Pooler '88

N Dand James K. Hanley, as treasurer" 1 Dear 14s. Kerman:

On August 31, 1988, the Federal Election Commission notified
your clients, Rosemary Pooler, Friends of Rosemary Pooler,
Friends of Rosemary Pooler '88 (the "Committees") and James H.
Hanley, the treasurer of both Committees, of a complaint alleging
violations of certain sections of the Federal Election Campaign
Act of 1971, as amended (*the Act"). A copy of the complaint was
forwarded to your clients at that time.

CD
Upon further review of the allegations contained in the

complaint, and information supplied by you, the Commission, on
April 18, 1989, found that there is reason to believe your
clients Rosemary Pooler, the Committees, and James M. Hanley, as
treasurer of both Committees, violated 2 U.S.C. S 441b(a), a
provision of the Act. The Factual and Legal Analysis, which
formed a basis for the Commission's findings, is attached for
your information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against your clients. You may submit
any factual or legal materials that you believe are relevant to
the Commission's consideration of this matter. Please submit
such materials to the General Counsel's Office along with answers
to the enclosed questions within 15 days of receipt of this
letter. Where appropriate, statements should be submitted under
oath.



Leslie J. Kerman
Page 2

In the absence of any additional information demonstrating
that no further action should be taken against your clients, the
Commission may find probable cause to believe that a violation has
occurred and proceed with conciliation.

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
S 111.18(d). Upon receipt of the request, the OfIT'e of the
General Counsel will make recommendations to the Commission
either proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
pursued. The Office of the General Counsel may recommend that
pre-probable cause conciliation not be entered into at this time
so that it may complete its investigation of the matter.
Further, the Commission will not entertain requests for pre-
probable cause conciliation after briefs on probable cause have

LO been mailed to the respondent.
Requests for extensions of time will not be routinely

granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. In addition, the Office of the General
Counsel ordinarily will not give extensions beyond 20 days.

This matter will remain confidential in accordance with
2 U.S.C. SS 437g(a)(4)(B) and 437g(a) (12) (A) unless you notify
the Commission in writing that you wish the matter to be made

o public.

If you have any questions, please contact Keith V. Morgan,
the attorney assigned to this matter, at (202) 376-8200.

Sincerely,

Cr nny T. cMDonald
Cha irman

Enclosures
Questions
Factual and Legal Analysis
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In the Matter of '101 2677
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TO: Rosemary Pooler
c/o Leslie J. Kerman, USq.
Epstein, Becker & Green, P.C.
1140 19th Street, N..
Washington, D.C. 20036

NIn furtherance of its investigation in the above-captioned

"N matter, the Federal Election Commission hereby requests that you

-- submit answers in writing and under oath to the questions set

forth below within fifteen (15) days of your receipt of this

request. In addition, the Commission hereby requests that you

produce the documents specified below, in their entirety, for

inspection and copying at the Office of the General Counsel,

Federal Election Commission, Room 659, 999 E Street, N.W.,

-- Washington, D.C. 20463, on or before the same deadline, and

continue to produce those documents each day thereafter as may be

necessary for counsel for the Commission to complete their

examination and reproduction of those documents. Clear and

legible copies or duplicates of the documents which, where

applicable, show both sides of the documents may be submitted in

lieu of the production of the originals.



Rosemary Pooler

a lTos

in answering these interrogatories and request for
production of documents, furnish all documents and other
information, hovever obtained, including hearsay, that is in
possession of, known by or otherwise available to you, including
documents and information appearing in your records.

Each answer is to be given separately and independently, and
unless specifically stated in the particular discovery request,
no answer shall be given solely by reference either to another
answer or to an exhibit attached to your response.

The response to each interrogatory propounded herein shall
set forth separately the identification of each person capable of
furnishing testimony concerning the response given, denoting

rN. separately those individuals who provided informational,
documentary or other input, and those who assisted in drafting

'Ni the interrogatory response.

If you cannot answer the following interrogatories in full
after exercising due diligence to secure the full information to

do so, answer to the extent possible and indicate your inability
to answer the remainder, stating whatever information or
knowledge you have concerning the unansvered portion and
detailing what you did in attempting to secure the unknown
information.

Should you claim a privilege with respect to any documents,
communications, or other items about which information is
requested by any of the following interrogator ies and requests
for production of documents, describe such items In sufficient

-- detail to provide justification for the claim. Each claim of
privilege must specify in detail all the grounds on which it
rests.

Unless otherwise indicated, the discovery requests shall
refer to the time period from November 1986 to may 2, 1988.

The following interrogatories and requests for production of
documents are continuing in nature so as to require you to file
supplementary responses or amendments during the course of this
investigation if you obtain further or different information
prior to or during the pendency of this matter. Include in any
supplemental answers the date upon which and the manner in which
such further or different information came to your attention.



Rosemary Pooler

Page 2

DEFINITIONS

For the purpose of these discovery requests, including the

instructions thereto, the terms listed below are defined as
follows:

"You' shall mean the named respondent in this action to whom

these discovery requests are addressed, including all officers,

employees, agents or attorneys thereof.

"Persons" shall be deemed to include both singular and
plural, and shall mean any natural person, partnership,
committee, association, corporation, or any other type of
organization or entity.

"Document" shall mean the original and all non-identical
copies, including drafts, of all papers and records of every type

in your possession, custody, or control, or known by you to
exist. The term document includes, but is not limited to books,

oletters, contracts, notes, diaries, log sheets, records of
telephone communications, transcripts, vouchers, accounting

'statements, ledgers, checks, money orders or other commercial
paper, telegrams, telexes, pamphlets, circulars, leaflets,

-- reports, memoranda, correspondence, surveys, tabulations, audio

and video recordings, drawings, photographs, graphs, charts,
diagrams, lists, computer print-outs, and all other writings and

other data compilations from which information can be obtained.

"Identify" with respect to a document shall mean state the

nature or type of document (e.g., letter, memorandum), the date,

o) if any, appearing thereon, the date on which the document was

prepared, the title of the document, the general subject matter

of the document, the number of pages comprising the document, and

-the source or author of the document.

"Identify" with respect to a person shall mean state the

full name, the most recent business and residence addresses and

telephone numbers, the present occupation or position of such
person, the nature of the connection or association that person

has to any party in this proceeding. If the person to be
identified is not a natural person, provide the legal and trade

names, the address and telephone number, and the full names of

both the chief executive officer and the agent designated to
receive service of process for such person.

"And" as well as "or" shall be construed disjunctively or

conjunctively as necessary to bring within the scope of these

interrogatories and requests for the production of documents any

documents and materials which may otherwise be construed to be
out of their scope.

"Office space" shall mean the office space in the Syracuse
Building rented by Rosemary Pooler from November 1986 to
March 1988.



BEFORE THE FEDERAL ELECTION COMISSION

MUR 2677
Questions and Request for the Production of DoCUMents to Rosemary
Pooler regarding office space rented in the Syracuse Building
from November 1986 to March 1986.

Questions and Request for the Production of Documents

1. State the total amount in expenditures you made in
connection with the office space:

a. State how each expenditure related to the office space.

b. Provide dates for each expenditure.

c. Identify all documents that relate to each expenditure,
including cancelled checks.

2. State your relationship with the Eagan Real Estate Co.
and/or its officers, directors, agents or employees:

a. Identify all documents relating to any relationship
between you and Eagan Real Estate.

b. Identify any leases signed by you with Eagan Real
Estate for the office space.

3. State what your relationship is or was with John McAuliffe,
the property manager for Eagan Real Estate. Identify all

0 documents relating to any relationship between you and
Mr. McAuliffe.

4. State your relationship with the Lumbermens Mutual Casualty
Co. and any of its officers, directors, agents or employees.
Identify all documents relating to any relationship between
you and anyone associated with the Lumbermens Mutual
Casualty Co.

5. Regarding the use of the office space:

a. Specify the political and non-political activities that
took place in the office space. Provide dates for each
activity.

b. Identify any documents that relate or refer to your use
of the office space.

6. Please provide each and every document that concerns the
above including, but not limited to those identified.



BEFORE THE FEDERAL SItZOV CONNISSION

In the Matter of ) HUR 2677
o)
)

FOR P --!OS CF DO.UmENT

TO: James M. Hanley, treasurer
Friends of Rosemary Pooler and
Friends of Rosemary Pooler '88
c/o Leslie J. Kerman, Esq.
Epstein, Becker & Green, P.C.
1140 19th Street, N.W.
Washington, D.C. 20036

O
In furtherance of its investigation in the above-captioned

- matter, the Federal Election Commission hereby requests that you

submit answers in writing and under oath to the questions set

NO) forth below within fifteen (15) days of your receipt of this

request. In addition, the Commission hereby requests that you
0

produce the documents specified below, in their entirety, for

inspection and copying at the Office of the General Counsel,

-Federal Election Commission, Room 659, 999 E Street, N.W.,

Washington, D.C. 20463, on or before the same deadline, and

continue to produce those documents each day thereafter as may be

necessary for counsel for the Commission to complete their

examination and reproduction of those documents. Clear and

legible copies or duplicates of the documents which, where

applicable, show both sides of the documents may be submitted in

lieu of the production of the originals.



James 14. Hanleyr Treasurer
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In answering these interrogatories and request for
production of documents, furnish all documents and other
information, however obtained, including hearsay# that is in
possession of, known by or otherwise available to you, including
documents and information appearing in your records.

Each answer is to be given separately and independently, and
unless specifically stated in the particular discovery request,
no answer shall be given solely by reference either to another
answer or to an exhibit attached to your response.

The response to each interrogatory propounded herein shall
set forth separately the identification of each person capable of
furnishing testimony concerning the response given, denoting
separately those individuals who provided informational,
documentary or other input, and those who assisted in drafting
the interrogatory response.

If you cannot answer the following interrogatories in full
after exercising due diligence to secure the full information to
do so, answer to the extent possible and indicate your inability
to answer the remainder, stating whatever information or
knowledge you have concerning the unanswered portion and
detailing what you did in attempting to secure the unknown
information.

0
Should you claim a privilege with respect to any documents,

communications, or other items about which information is
requested by any of the following interrogatories and requests
for production of documents, describe such items in sufficient
detail to provide justification for the claim. Each claim of
privilege rmust specify in detail all the grounds on which it
rests.

Unless otherwise indicated, the discovery requests shall
refer to the time period from November 1986 to May 2, 1988.

The following interrogatories and requests for production of
documents are continuing in nature so as to require you to file
supplementary responses or amendments during the course of this
investigation if you obtain further or different information
prior to or during the pendency of this matter. Include in any
supplemental answers the date upon which and the manner in which
such further or different information came to your attention.



James M. Hanley, Treasurer
Page 2

DEFINITIONS

For the purpose of these discovery requests, including the
instructions thereto, the terms listed below are defined as
follows:

"You" shall mean the named respondent in this action to whom
these discovery requests are addressed, including all officers,
employees, agents or attorneys thereof.

"Persons" shall be deemed to include both singular and
plural, and shall mean any natural person, partnership,
committee, association, corporation, or any other type of
organization or entity.

"Document" shall mean the original and all non-identical
copies, including drafts, of all papers and records of every type
in your possession, custody, or control, or known by you to
exist. The term document includes, but is not limited to books,
letters, contracts, notes, diaries, log sheets, records of
telephone communications, transcripts, vouchers, accounting
statements, ledgers, checks, money orders or other commercial
paper, telegrams, telexes, pamphlets, circulars, leaflets,
reports, memoranda, correspondence, surveys, tabulations, audio
and video recordings, drawings, photographs, graphs, charts,
diagrams, lists, computer print-outs, and all other writings andother data compilations from which information can be obtained.

- "Identify" with respect to a document shall mean state the
nature or type of document (e.g., letter, memorandum), the date,

C) if any, appearing thereon, the date on which the document was
prepared, the title of the document, the general subject matter
of the document, the location of the document, the number of
pages comprising the document, and the source or author of the
document.

"Identify" with respect to a person shall mean state the
full name, the most recent business and residence addresses and
telephone numbers, the present occupation or position of such
person, the nature of the connection or association that person
has to any party in this proceeding. If the person to be
identified is not a natural person, provide the legal and trade
names, the address and telephone number, and the full names of
both the chief executive officer and the agent designated to
receive service of process for such person.

"And" as well as "or" shall be construed disjunctively or
conjunctively as necessary to bring within the scope of these
interrogatories and requests for the production of documents any
documents and materials which may otherwise be construed to be
out of their scope.

"Office space" shall mean the office space in the Syracuse
Building rented by Rosemary Pooler from November 1986 to
March 1988.



BEFORE THE FEDERAL ELECTION COMMISSION

MUR 2677
Questions and Request for the Production of Documents to James M.
Hanley, as treasurer of Friends of Rosemary Pooler and Friends of
Rosemary Pooler '88 regarding office space rented at the Syracuse
Building from November 1986 to March 1988.

Questions and Request for the Production of Documents

1. State the total amount in expenditures you made in
connection with the office space:

a. State how each expenditure related to the office space.

b. Provide dates for each expenditure.

c. Identify all documents that relate to each expenditure.

re) 2. State your relationship with the Eagan Real Estate Co. and
any of its officers, directors, agents or employees.
Identify all documents relating to any relationship between
you and anyone associated with Eagan Real Estate.

3. State your relationship with the Lumbermens Mutual Casualty
Co. and any of its officers, directors, agents or employees.
Identify all documents relating to any relationship between
you and anyone associated with the Lumbermens Mutual
Casualty Co.

CD
4. Identify all officers, directors, employees, staff members

and other persons affiliated with your committees who are in
any way associated with the Eagan Real Estate Co. or
Lumbermens Mutual Casualty Co. or any of their officers,
directors, agents or employees.

5. Please provide each and every document that concerns the
above, including but not limited to those identified in
response to the above questions.



FEDERAL ELECTION COMMISSION

FACTUAL AND LEGAL ANALYSIS

RESPONDENTS: Rosemary Pooler MUR: 2677
Friends of Rosemary Pooler
and James Hanley, as treasurer
Friends of Rosemary Pooler '88
and James Hanley, as treasurer

I. FACTUAL BACKGROUND

This matter originated from a duly sworn and notarized

complaint filed with the Commission on August 24, 1988 by the

National Republican Congressional Committee (*NRCC*), Joseph

Gaylord, Executive Director. The NRCC alleges in its complaint

that Rosemary Pooler (a Democratic candidate for New York's 27th

Congressional District in 1986 and 1988) and her 1986 and 1988

principal campaign committees (Friends of Rosemary Pooler and

Friends of Rosemary Pooler '88), violated 2 U.S.C. S 441b(a) by

receiving an in-kind corporate contribution. The contribution is

CD alleged to have been through an office leasing arrangement in

which office space was made available to the Pooler campaign from

November 1986 to March 1988 at a price below the market rental

rate. Lumbermens Mutual Casualty Co., an Illinois corporation is

the owner of the building, and the Eagan Real Estate Co., a New

York corporation is the leasing agent for the building.

Ms. Pooler began using office space in the Syracuse Building

in November 1986, after her unsuccessful bid that year for a seat

in Congress. She entered into an oral agreement to lease the

office space from the Eagan Real Estate Co. The agreement

required that she only pay for utilities and the janitorial

services. She reached another oral agreement with Eagan in
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October 1987, and agreed to pay $150 per month for the office.

In January 1988 she agreed in writing to a month-to-month lease

and to pay $250 for the office space plus the telephone and

electricbills. Irregular rent payments were made by Friends of

Rosemary Pooler and Friends of Rosemary Pooler '88 (the *Pooler

Committees') to the Eagan Real Estate Co.1/

Counsel for Rosemary Pooler and the Pooler Committees has

responded to this complaint by stating in part that Rosemary

Pooler rented the office space as a private citizen, not as a

Federal candidate. Counsel admits that Pooler used the office

space for campaign related activity, but claims that the rent the

Pooler Committees paid represented the fair pro rata amount in

rent for their political activity in the office space.

1/ According to the public record, the Pooler Committees made
the following payments to Eagan Real Estate. Unless otherwise
noted each payment was designated as rent on the disclosure
reports:

Friends of Rosemary Pooler (Pooler's 1986 principal campaign
committee)

June 11, 1987 - $497.89
August 19, 1987 - 21.75
November 14, 1987 - 253.07

Total $772.71

Friends of Rosemary Pooler '88 (Pooler's 1988 principal campaign
committee)

December 28, 1987 - $300.00
March 1, 1988 -(designated for 173.72
electric charges for July 1987
through February 1988)

March 15, 1988 - 750.00
May 2, 1988 -(designated for 41.13

electric charges for February and
March 1988)

Total $1264.85

Total for both committees: $2037.56
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As a basis for its complaint, the complainant relies on

several attached newspaper articles. One of the articles states,

in part, 'that "Rosemary Pooler launched her second bid for

Congress last year in downtown office space for which she signed

no lease, made no rent payments in the first seven months she was

in the building and eventually paid far less than the rate

charged other tenants on the same floor.' According to the

article, Eagan charged other tenants tn the building $10 to $12

per square foot for office space similar to that occupied by

Pooler. The complaint alleges that Pooler and her Committees

paid about $.23 per square foot for the office space..!/ Thus, it

- is alleged that the difference between the usual and normal

charge (i.e., $10 to $12 per square foot) and what was actually

paid by Pooler and her Committees (i.e., $.23 per square foot)

represents an in-kind corporate contribution to Pooler under the
0

Act.

-II. LEGAL ANALYSIS

Corporations are prohibited from making contributions or

expenditures in connection with Federal elections. 2 U.S.C.

S 441b(a). Contributions are defined to include "anything of

value." 2 U.S.C. 5 431(8)(A)(i). The term "anything of value"

2/ The article goes on to state that according to FEC records,
the Pooler Committees paid a total of $1,822.71 for 16 1/2
month's rent on the 504 square foot office, including a check for
$750 paid a few days before she moved to a new headquarters. The
public record actually shows that the Pooler Committees paid
$2,037.56, which does include a $750 check paid on March 15,
1988. According to the article, the Upstate Chapter of the
Multiple Sclerosis Society, which has an office on the same floor
as Pooler, has a yearly lease to pay $9,000 for 900 square feet.
(Syracuse Post-Standard, August 19, 1988).
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includes in-kind contributions of goods or services. 11 C.F.R.

5 100.7(a)(1)(iii)(A). An in-kind contribution occurs when

"goods or services [are provided to a candidate] without charge

or at a charge that is less than the usual and nomal charge for

such goods and services.* Id. A discounted rate for goods and

services may be considered a usual and normal charge if the goods

and services are routinely offered at that rate in the ordinary

course of the vendor's business to both political and

nonpolitical groups. See AOs 1985-28; 1982-30.

Section 441b(a) also prohibits federal candidates and

political committees from knowingly accepting or receiving any

contributions from corporations. The public disclosure reports

indicate that the Pooler Committees paid rent to Eagan for the

office space. The complaint alleges that since the Pooler

campaign paid discounted rent, Pooler and her Committees

knowingly accepted an illegal in-kind corporate contribution from

Eagan and Lumbermens.

In her response, counsel for Pooler and her Committees

states that Eagan Real Estate entered into an oral rental

agreement with Ms. Pooler not her Committees. The Pooler

response asserts that Pooler rented the office to launch a search

for a nonpolitical job -- not to run for Congress. The Pooler

response maintains that the amount the Pooler Committees paid

Eagan in rent merely represented the fair valuation of their

political activity in the office space. After Pooler declared

her candidacy on October 27, 1987, counsel for Pooler claims that

the Pooler Committees paid more rent to reflect the increase in
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political activity in the office space. Pooler and her

Committees assert that they paid the fair amount in rent, and

that they did not receive a campaign contribution through the

rental arrangement.

The respondents do not deny that Pooler used the office

space for campaign activities. In press accounts, she is

reported to have admitted that she used the office space to store

campaign materials from her 1986 campaign, and to fundraise in

connection with her 1986 campaign debt and her 1988 candidacy.

The press accounts also indicate that the office space served as

her campaign headquarters for the first five months of her

__ announced 1988 campaign for Congress. The property manager of

the building, John cAuliffe, employed by Eagan, knew Pooler was

a Federal candidate in 1986, and he was apparently aware of

campaign activity taking place in the building. McAuliffe is
CD

quoted as saying "[wle often rent spaces out for political

purposes. You rent them out either as a contribution or minimum

rent. I don't know anybody in politics who pays normal rent."

Syracuse Post-Standard, August 19, 1988. Despite Pooler's claim

that she rented the office space as a private citizen, based on

McAuliffe's reported statement and the fact that rent payments

were made by her campaign committees it appears that the office

space was actually offered by Eagan and rented by Pooler for

political purposes. It also appears from the complaint and

accompanying newspaper articles that the Pooler Committees paid

substantially less in rent than other tenants in the Syracuse

Building with similar office space. Therefore, there is
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reason to believe that Rosemary Pooler' Friends of Rosemary

Pooler, Friends of Rosemary Pooler '88 and James K. Hsanley, as

treasurer of both committees violated 2 U.s.C. S 441b(a).

,,



SFEDERAL ELECTION COMMISSION
WASHINGTON, D C. 20463

m .ril 25, 1989

Daniel J. Swillinger, Esq.
Barnett & Alagia
1000 Thomas Jefferson Street, N.W.
Washington, D.C. 20007

RE: MUR 2677
Lumbermens Mutual Casualty Co.

Dear Mr. Swillinger:

On August 31, 1988, the Federal Election Commission notified
your client, the Lumbermens Mutual Casualty Co., of a complaint
alleging violations of certain sections of the Federal Election
Campaign Act of 1971, as amended ("the Act*). A copy of the

-- complaint was forwarded to your client at that time.

Upon further review of the allegations contained in the
complaint, and information supplied by you, the Commission, on
April 18 1989, found that there is reason to believe
Lumbermens Mutual Casualty Co. violated 2 U.S.C. S 441b(a), a
provision of the Act. The Factual and Legal Analysis, whicho formed a basis for the Commission's finding, is attached for your
information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against Lumbermens. You may submit any
factual or legal materials that you believe are relevant to the
Commission's consideration of this matter. Please submit such
materials to the General Counsel's Office along with answers to
the enclosed questions within 15 days of receipt of this letter.
Where appropriate, statements should be submitted under oath.

In the absence of any additional information demonstrating
that no further action should be taken against Lumbermens, the
Commission may find probable cause to believe that a violation
has occurred and proceed with conciliation.

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
S 111.18(d). Upon receipt of the request, the Office of the
General Counsel will make recommendations to the Commission
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either proposing an agreement in settlement of the matter orrecommending declining that pre-probable cause conciliation be
pursued. The Office of the General Counsel may recommend that
pre-probable cause conciliation not be entered into at this time
so that it may complete its investigation of the matter.
Further, the Commission will not entertain requests for pre-
probable cause conciliation after briefs on probable cause have
been mailed to the respondent.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. In addition, the Office of the General
Counsel ordinarily will not give extensions beyond 20 days.

This matter will remain confidential in accordance with
- 2 U.S.C. S 437g(a) (4) (B) and 437g(a) (12) (A) unless you notify

the Commission in writing that you wish the matter to be made
public.

If you have any questions, please contact Keith V. Morgan,
the attorney assigned to this matter, at (202) 376-8200.

M)ncerely,

Danny L. McDonald
Chairman

Enclosures
Questions
Factual and Legal Analysis
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In the Matter of ) MUR 2677
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TO: Lumbermens Mutual Casualty Co.
c/o Daniel J. Swillinger
Barnett & Alagia
1000 Thomas Jefferson Street, N.W.
Washington, D.C. 20007

CI In furtherance of its investigation in the above-captioned

matter, the Federal Election Commission hereby requests that YOU

-- submit answers in writing and under oath to the questions set
fs" forth below within fifteen (15) days of your receipt of this

request. In addition, the Commission hereby requests that you

produce the documents specified below, in their entirety, for

inspection and copying at the Office of the General Counsel,

Federal Election Commission, Room 659, 999 E Street, N.W.,

-- Washington, D.C. 20463, on or before the same deadline, and

continue to produce those documents each day thereafter as may be

necessary for counsel for the Commission to complete their

examination and reproduction of those documents. Clear and

legible copies or duplicates of the documents which, where

applicable, show both sides of the documents may be submitted in

lieu of the production of the originals.
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in answering these interrogatories and request for
production of documents, furnish all documents and other
information, however obtained, including hearsay, that is in
possession of, known by or otherwise available to You, including
documents and information appearing in your records.

Each answer is to be given separately and independently, and
unless specifically stated in the particular discovery request,
no answer shall be given solely by reference either to another
answer or to an exhibit attached to your response.

The response to each interrogatory propounded herein shall
set forth separately the Identification of each person capable of
furnishing testimony concerning the response given, denoting
separately those individuals who provided informational,
documentary or other input, and those who assisted in drafting
the interrogatory response.

If you cannot answer the following interrogatories in full
after exercising due diligence to secure the full information to
do so, answer to the extent possible and indicate your inability
to answer the remainder, stating whatever information or
knowledge you have concerning the unanswered portion and
detailing what you did in attempting to secure the unknown
information.

Should you claim a privilege with respect to any documents,
communications, or other items about which information is
requested by any of the following interrogatories and requests
for production of documents, describe such items in sufficient
detail to provide justification for the claim. Each claim of
privilege must specify in detail all the grounds on which it
rests.

Unless otherwise indicated, the discovery requests shall
refer to the time period from November 1986 to may 2, 1988.

The following interrogatories and requests for production of
documents are continuing in nature so as to require you to file
supplementary responses or amendments during the course of this
investigation if you obtain further or different information
prior to or during the pendency of this matter. Include in any
supplemental answers the date upon which and the manner in which
such further or different information came to your attention.
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DEFINITIONS

For th purpose of these discovery requests, including the
instructions thereto, the terms listed below are defined as
follows:

"You" shall mean the named respondent in this action to whom
these discovery requests are addressed, including all officers,
employees, agents or attorneys thereof.

"Persons" shall be deemed to include both singular and
plural, and shall mean any natural person, partnership,
committee, association, corporation, or any other type of
organization or entity.

"Document" shall mean the original and all non-identical
copies, including drafts, of all papers and records of every type
in your possession, custody, or control, or known by you to
exist. The term document includes, but is not limited to books,
letters, contracts, notes, diaries, log sheets, records of
telephone communications, transcripts, vouchers, accounting
statements, ledgers, checks, money orders or other commercial
paper, telegrams, telexes, pamphlets, circulars, leaflets,
reports, memoranda, correspondence, surveys, tabulations, audio
and video recordings, drawings, photographs, graphs, charts,
diagrams, lists, computer print-outs, and all other writings and
other data compilations from which information can be obtained.

... "Identify" with respect to a document shall mean state the
nature or type of document (e.g., letter, memorandum), the date,

(-D if any, appearing thereon, the date on which the document was
prepared, the title of the document, the general subject matter
of the document, the location of the document, the number of
pages comprising the document and the source or author of the
document.

"Identify" with respect to a person shall mean state the
full name, the most recent business and residence addresses and
telephone numbers, the present occupation or position of such
person, the nature of the connection or association that person
has to any party in this proceeding. If the person to be
identified is not a natural person, provide the legal and trade
names, the address and telephone number, and the full names of
both the chief executive officer and the agent designated to
receive service of process for such person.

"And" as well as "or" shall be construed disjunctively or
conjunctively as necessary to bring within the scope of these
interrogatories and requests for the production of documents any
documents and materials which may otherwise be construed to be
out of their scope.

"Office space" shall mean the office space in the Syracuse
Building rented by Rosemary Pooler from November 1986 to
March 1988.
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MUR 2677
Questions and Request for the Production of Documents to
LuMbermens Mutual Casualty Co, regarding office space in the
Syracuse Building rented by Rosemary Poolet from November 1986 to
March 1988.

Ouestions and Recuest for the Production of Documents

1. Did you enter into a lease in connection with the office

space?

If yes,

a. What were the terms of the lease?

b. If the lease terms changed, explain each change in
terms, including the dates for which each set of terms
was effective.

. Was the lease at any time reduced to writing? If the
answer is yes, produce all documents containing such
writing and state during what dates of occupancy the
writing was in effect.

2. State the per square foot rent you charged Pooler for the
office space:

C3 a. Explain how the number given in (2) was calculated and
detail the underlying figures used.

b. State what factors were considered in deciding upon the
rent charged Pooler.

3. State the rent you charged per square foot to other tenants
for office space during the period of Pooler's occupancy,
and for each such tenant:

a. Provide the name and nature of the tenant's business
and duration of their occupancy.

b. Explain how the figures given in (3) were calculated.

c. State what factors were considered in deciding upon the
rent charged.

4. Give examples of discounted rentals to other tenants in the
Syracuse Building, including the terms and duration of
occupancy. For each example involving a written lease,
provide a copy of the written lease.
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5. Please state if there were other instances where you
employed oral leases for your tenants In the Syracuse
Building; if yes, provide the number of instances, names of
tenants, nature of the tenant's business and duration of the
tenancy.

6. Please provide the rental history of Pooler's office space,
i.e. previous leases, tenants, rent charged, periods of
vacancy if any, up to the present.

7. Summarize communications between you and the Eagan Real
Estate Co. concerning the office space.

8. Please produce each and every document not already provided
that concerns the above, except you need not produce
documents already submitted to the Commission by letter
dated September 23, 1988, or leases discussed in response to
Question 3.

"\)
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FACTUAL AND LEGAL ANALYSI8

RESPONDEN2t Lumbermens Mutual Casualty Co. NURs 2677

I. FACTUAL BACM3101D

This matter originated from a duly svorn and notarized

complaint filed with the Commission on August 24, 1988 by the

National Republican Congressional Committee (ONRCC"), Joseph

Gaylord, Executive Director. The NWCC alleges in its complaint

that Rosemary Pooler (a Democratic candidate for New York's 27th

rCongressional District in 1986 and 1988) and her 1986 and 1988

principal campaign committees (Friends of Rosemary Pooler and

-- Friends of Rosemary Pooler '88), received an in-kind corporate

contribution. The contribution is alleged to have been through

an office leasing arrangement in which office space was made

available to the Pooler campaign from November 1986 to March 1988

at a price below the market rental rate. Lumbermens Mutual

Casualty Co., an Illinois corporation and owner of the building,

and the Eagan Real Estate Co., a New York corporation which was

the leasing agent for the building, are alleged to have violated

section 441b(a) by making the corporate contribution.

Ms. Pooler began using office space in the Syracuse Building

in November 1986, after her unsuccessful bid that year for a seat

in Congress. She entered into an oral agreement to lease the

office space from the Eagan Real Estate Co. The agreement

required that she only pay for utilities and janitorial services.

She reached another oral agreement with Eagan in October 1987,
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and agreed to pay $150 per month for the office. In January 1988

she agreed in writing to a month-to-month lease and to pay $250

for the office space plus the telephone and electric bills.

Irregular rent payments were made by Friends of Rosemary Pooler

and Friends of Rosemary Pooler '88 (the OPooler Committeesm) to

the Eagan Real Estate Co.l/

Counsel representing Lumbermens has filed a response to the

complaint, in which he denies that his client violated the Act

and disputes some of the factual allegations in the complaint.

Lumbermens denies that it gave the Pooler campaign any special

leasing arrangement. Lumbermens alternatively contends that it

should not be responsible for the actions of Eagan because Eagan

acted outside the scope of its agency agreement with Lumbermens.

1/ According to the public record, the Pooler Committees made

the following payments to Eagan Real Estate. Unless otherwise

noted each payment was designated as rent on the disclosure
reports:

Friends of Rosemary Pooler (Pooler's 1986 principal campaign
committee)

June 11, 1987 - $497.89
August 19, 1987 - 21.75
November 14, 1987 - 253.07

Total $772.71

Friends of Rosemary Pooler '88 (Pooler's 1988 principal campaign
committee)

December 28, 1987 - $300.00
March 1, 1988 -(designated for 173.72
electric charges for July 1987
through February 1988)

March 15, 1988 - 750.00
May 2, 1988 -(designated for 41.13

electric charges for February and
March 1988)

Total $1264.85

Total for both committees: $2037.56



-3-

II. LNUL £LYSIS

Corporations are prohibited from making contributions or

expenditures in connection with Federal elections. 2 U.S.C.

S 441b(a). Contributions are defined to include "anything of

value." 2 U.S.C. S 431(8)(A)(i). The term *anything of value"

includes in-kind contributions of goods or services. 11 C.F.R.

S 100.7(a)(1)(iii)(A). An in-kind contribution occurs when

"goods or services [are provided to a candidate] without charge

or at a charge that is less than the usual and normal charge for

such goods and services." Id. A discounted rate for goods and

services may be considered a usual and normal charge if the goods

and services are routinely offered at that rate in the ordinary

course of the vendor's business to both political and

nonpolitical groups. See AOs 1985-28; 1982-30.

Eagan and Lumbermens are both corporations and as such are

not allowed to contribute anything of value to a Federal

campaign. The complaint alleges that both corporations made an

in-kind corporate contribution to the Pooler campaign. The

complaint contends that the rent charged by Eagan, the agent for

the building, and Lumbermens, the owner of the building, to

Rosemary Pooler for the office space was below the usual and

normal rent charged other tenants. As a basis for its complaint,
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the complainant relies on several attached newspaper articles.

One of the articles states, in part, that "Rosemary Pooler

launched her second bid for Congress last year in downtown office

space for which she signed no lease, made no rent payments in the

first seven months she was in the building and eventually paid

far less than the rate charged other tenants on the same floor."

According to the article, Eagan charged other tenants in the

building $10 to $12 per square foot for office space similar to

that occupied by Pooler. The complaint alleges that Pooler and

her Committees paid about $.23 per square foot for the office

space. 2-/  Thus, it is alleged that the difference between the

usual and normal charge (i.e., $10 to $12 per square foot) and

what was actually paid by Pooler and her Committees (i.e., $.23

per square foot) represents an in-kind corporate contribution to

o Pooler under the Act.

In its response Luabermens denies that it made an illegal

corporate contribution to the Pooler campaign. Lumbermens states

that Pooler rented the premises "as is," and on a week-to-week

basis. This arrangement meant that the office space was not

improved by Eagan before Pooler moved in, and that Pooler would

have had to vacate the office with only a week's notice if

2/ The article goes on to state that according to FEC records,
Ehe Pooler Committees paid a total of $1,822.71 for 16 1/2
month's rent on the 504 square foot office, including a check for
$750 paid a few days before she moved to a new headquarters. The
public record actually shows that the Pooler Committees paid
$2,037.56, which does include a $750 check paid on March 15,
1988. According to the article, the Upstate Chapter of the
Multiple Sclerosis Society, which has an office on the same floor
as Pooler, has a yearly lease to pay $9,000 for 900 square feet.
(Syracuse Post-Standard, August 19, 1988).
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another tenant was found. Lumbermens states that the office

space was listed as available the entire time Pooler was there.

The resp6ndent contends that this rental arrangement was in the

ordinary course of business, and Pooler paid the normal and usual

rental rate considering the circumstances surrounding her

rental./ Respondent Lumbermens concludes that Pooler's leasing

arrangement was no violation of the Act, since it was the normal

and usual practice for Eagan to lease vacant, unimproved space at

rates similar to that charged Pooler. -/

Lumbermens also claims that it is not liable for the acts of

Eagan. The respondent argues that Eagan Real Estate manages the

building and arranged for the Pooler occupancy, and therefore,

should be responsible for any violations of the Act that might

result from her occupancy. Lumbermens admits that it has a

principal-agent relationship with Eagan, as defined by a 1983

agency agreement that is attached to Lumbermens' response.

However, Lumbermens argues that the rental was contrary to the

- agency agreement and was inappropriate to the agent's authorized

goal of renting space in the building. Lumbermens claims that if

it had known that a Federal candidate was a prospective tenant,

3/ According to the response filed by Lumbermens, the Pooler

Committees paid a total of $2,038 in rent during 15 months. This

figure is supported by the public record. According to the
response this represents $3.25/square foot. In contrast, the

complainant alleged that the Pooler Committees paid $1,882.71 in

rent over 16 1/2 months amounting to only $.23 per square foot.

The complainant bases its rent calculations on the article in the
August 19, 1988, Syracuse Post-Standard.

4/ Lumbermens points to three other examples where Eagan
assertedly leased unimproved office space to nonpolitical groups

below the market rate, but fails to describe the rate charged for

two of the three instances cited.
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it would h 4cmade absolutely certain that no questions existed

as to a possible corporate contribution.

Key in assessing the supposed violations of section 441b is

determining the *usual and normal" rate for office space in the

respondent's building. Despite respondent's claims that the

rental agreement with Pooler was normal and usual, the fact

remains that Pooler appears to have paid significantly less rent

than other tenants in the building, evidencing a rental charge

r19 for the premises of less than the usual and normal rate.

Furthermore, there is reason to doubt Lumbermens' claim of no

political purpose in the lease to Pooler.

The property manager of the building, John McAuliffe,

employed by Eagan, knew Pooler was a Federal candidate in 1986,

and he was apparently aware of campaign activity taking place in

the building. McAuliffe is quoted as saying "[we often rent

spaces out for political purposes. You rent them out either as a

- contribution or minimum rent. I don't know anybody in politics

who pays normal rent." Syracuse Post-Standard, August 19, 1988.

Moreover, according to the public record, Lumbermens received

rent checks from both of Pooler's campaign committees. As the

owner of the building, respondent Lumbermens is legally

responsible for the activity of its agent, Eagan. Therefore,

there is reason to believe that the Lumbermens Mutual Casualty

Co. violated 2 U.S.C. 5 441b(a), by making an in-kind corporate

contribution to the Pooler campaign.



FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

Aril 25, 1989

Richard Cook, Esq.
Hancock & Estabrook
P.O. Box 4976
Syracuse, New York 13221-4976

RE: MUR 2677
Eagan Real Estate Co.

Dear Mr. Cook:

On August 31, 1988, the Federal Election Commission notified
your client, the Eagan Real Estate Co., of a complaint alleging

-- violations of certain sections of the Federal Election Campaign
Act of 1971, as amended (*the Act"). A copy of the complaint was
forwarded to your client at that time.

Upon further review of the allegations contained in the
complaint, and information supplied by you, the Commission, on
April 18, 1989, found that there is reason to believe the

DEagan Real Estate Co. violated 2 U.S.C. 5 441b(a), a provision of
the Act. The Factual and Legal Analysis, which formed a basis
for the Commission's finding, is attached for your information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against the Eagan Real Estate Co. You
may submit any factual or legal materials that you believe are
relevant to the Commission's consideration of this matter.
Please submit such materials to the General Counsel's Office
along with answers to the enclosed questions within 15 days of
receipt of this letter. Where appropriate, statements should be
submitted under oath.

In the absence of any additional information demonstrating
that no further action should be taken against the Eagan Real
Estate Co., the Commission may find probable cause to believe
that a violation has occurred and proceed with conciliation.

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
S 111.18(d). Upon receipt of the request, the Offl-ce of the
General Counsel will make recommendations to the Commission
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either proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
pursued. The Office of the General Counsel may recommend that
pro-probable cause conciliation not be entered into at this time
so that it may complete its investigation of the matter.
Further, the Commission will not entertain requests for pre-
probable cause conciliation after briefs on probable cause have
been mailed to the respondent.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. In addition, the Office of the General
Counsel ordinarily will not give extensions beyond 20 days.

This matter will remain confidential in accordance with
2 U.S.C. SS 437g(a) (4) (B) and 437g(a) (12) (A) unless you notify
the Commission in writing that you wish the matter to be made
public.

If you have any questions, please contact Keith V. Morgan,
the attorney assigned to this matter, at (202) 376-8200.

IN I

tincerely,

anny *McDonald

C) Chai man

Nr Enclosures
Questions
Factual and Legal Analysis
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TO: Eagan Real Estate Co.
c/o Richard Cook, Esq.
Hancock & Estabrook
P.O. Box 4976
Syracuse, New York 13221-4976

In furtherance of its investigation in the above-captioned

matter, the Federal Election Commission hereby requests that you

-_ submit answers in writing and under oath to the questions set

forth below within fifteen (15) days of your receipt of this

request. In addition, the Commission hereby requests that you

produce the documents specified below, in their entirety, for

CD
inspection and copying at the Office of the General Counsel,

Federal Election Commission, Room 659, 999 E Street, N.W.,

Washington, D.C. 20463, on or before the same deadline, and

continue to produce those documents each day thereafter as may be

necessary for counsel for the Commission to complete their

examination and reproduction of those documents. Clear and

legible copies or duplicates of the documents which, where

applicable, show both sides of the documents may be submitted in

lieu of the production of the originals.
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In answering these interrogatories and request for
production of documents, furnish all documents and other
information, however obtained, including hearsay, that is in
possession of, known by or otherwise available to you, including
documents and information appearing in your records.

Each answer is to be given separately and independently, and
unless specifically stated in the particular discovery request,
no answer shall be given solely by reference either to another
answer or to an exhibit attached to your response.

The response to each interrogatory propounded herein shall
set forth separately the identification of each person capable of
furnishing testimony concerning the response given, denoting

Nseparately those individuals who provided informational,
documentary or other input, and those who assisted in drafting
the interrogatory response.

If you cannot answer the following interrogatories in full
after exercising due diligence to secure the full information to
do so, answer to the extent possible and indicate your inability
to answer the remainder, stating whatever information or
knowledge you have concerning the unanswered portion and
detailing what you did in attempting to secure the unknown
information.a

Should you claim a privilege with respect to any documents,
communications, or other items about which information is
requested by any of the following interrogatories and requests
for production of documents, describe such items in sufficient

-- detail to provide justification for the claim. Each claim of
privilege must specify in detail all the grounds on which it
rests.

Unless otherwise indicated, the discovery requests shall
refer to the time period from November 1986 to May 2, 1988.

The following interrogatories and requests for production of
documents are continuing in nature so as to require you to file
supplementary responses or amendments during the course of this
investigation if you obtain further or different information
prior to or during the pendency of this matter. Include in any
supplemental answers the date upon which and the manner in which
such further or different information came to your attention.
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DEFINITIONS

For the purpose of these discovery requests, including the
instruotions thereto, the terms listed below are defined as
follows,

"You" shall mean the named respondent in this action to whom
these discovery requests are addressed, including all officers,
employees, agents or attorneys thereof.

"Persons" shall be deemed to include both singular and
plural, and shall mean any natural person, partnership,
committee, association, corporation, or any other type of
organization or entity.

"Document" shall mean the original and all non-identical
copies, including drafts, of all papers and records of every type
in your possession, custody, or control, or known by you to
exist. The term document includes, but is not limited to books,
letters, contracts, notes, diaries, log sheets, records of
telephone communications, transcripts, vouchers, accounting
statements, ledgers, checks, money orders or other commercial
paper, telegrams, telexes, pamphlets, circulars, leaflets,

-- reports, memoranda, correspondence, surveys, tabulations, audio
and video recordings, drawings, photographs, graphs, charts,
diagrams, lists, computer print-outs, and all other writings and
other data compilations from which information can be obtained.

"Identify" with respect to a document shall mean state the
nature or type of document (e.g., letter, memorandum), the date,
if any, appearing thereon, the date on which the document was
prepared, the title of the document, the general subject matter
of the document, the location of the document, the number of
pages comprising the document, and the source or author of the
document.

"Identify" with respect to a person shall mean state the
full name, the most recent business and residence addresses and
telephone numbers, the present occupation or position of such
person, the nature of the connection or association that person
has to any party in this proceeding. If the person to be
identified is not a natural person, provide the legal and trade
names, the address and telephone number, and the full names of
both the chief executive officer and the agent designated to
receive service of process for such person.

"And" as well as "or" shall be construed disjunctively or
conjunctively as necessary to bring within the scope of these
interrogatories and requests for the production of documents any
documents and materials which may otherwise be construed to be
out of their scope.

"Office space" shall mean the office space in the Syracuse
Building rented by Rosemary Pooler from November 1986 to March
1988.
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KUR 2677
Questions and Request for the Production of Documents to Eagan
Real Estate regaeding office space in the Syracuse Building
rented by Rosemary Pooler from November 1986 to Match 1988.

Questions and Request for the Production of Documents

1. Did you enter into a lease in connection with the office

space?

If yes,

a. What were the terms of the lease?

b. If the lease terms changed, explain each change in
terms, including the dates for which each set of terms
was effective.

c. Was the lease at any time reduced to writing? If the
answer is yes, produce all documents containing such
writing and state during what dates of occupancy the
writing was in effect.

, , 2. State the per square foot rent you charged Pooler for the
office space:

a. Explain how the number given in (2) was calculated and
detail the underlying figures used.

C- b. State what factors were considered in deciding upon the
rent charged Pooler.

3. State the rent you charged per square foot to other tenants
for office space during the period of Pooler's occupancy,
and for each such tenant:

a. Provide the name and nature of tne tenant's business
and duration of their occupancy.

b. Explain how the figures given in (3) were calculated.

c. State what factors were considered in deciding upon the
rent charged.

4. Give examples of discounted rentals to other tenants in the
Syracuse Building, including the terms and duration of
occupancy. For each example involving a written lease,
provide a copy of the written lease.

5. Please state if there were other instances where you
employed oral leases for your tenants in the Syracuse
Building; if yes, provide the number of instances, names of
tenants, nature of the tenant's business and duration of the
tenancy.



6. Please provide the rental bstory of Pooler's office space,
i.e. previous leases, %ehante, rent obarged, periods of
vacancy if any, up to the present.

7. Summarize comunications between you and the Lumbermens
Mutual Casualty Co. concerning the office space.

8. Please produce each and every document not already provided
that concerns the above, except you need not produce
documents already submitted to the Comission by letter
dated September 20, 1988, or leases discussed in response to
Question 3.

Cl)



FEDERAL ELECTION COMMISSION

FACTUAL AND LEGAL ANALYSIS

RESPONDENT, Ragan Real Estate Co. MURs 2677

I. FACTUAL BACKG6N2ID

This matter originated from a duly sworn and notarized

complaint filed with the Commission on August 24, 1988 by the

National Republican Congressional Committee ("NRCC")r Joseph

Gaylord, Executive Director. The NRCC alleges in its complaint

that Rosemary Pooler (a Democratic candidate for New York's 27th

C) Congressional District in 1986 and 1988) and her 1986 and 1988

principal campaign committees (Friends of Rosemary Pooler and

-- Friends of Rosemary Pooler '88) received an in-kind corporate
"NI contribution. The contribution is alleged to have been through

M)
an office leasing arrangement in which office space was made

available to the Pooler campaign from November 1986 to March 1988
Ca

at a price below the market rental rate. Lumbermens Mutual

-Casualty Co., an Illinois corporation and owner of the building,

-- and the Eagan Real Estate Co., a New York corporation, which was

the leasing agent for the building, are alleged to have violated

section 441b(a) by making the corporate contribution.

Ms. Pooler began using office space in the Syracuse Building

in November 1986, after her unsuccessful bid that year for a seat

in Congress. She entered into an oral agreement to lease the

office space from the Eagan Real Estate Co. The agreement

required that she only pay for utilities and janitorial services.

She reached another oral agreement with Eagan in October 1987,
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and agreed to pay $150 per month for the office. In January 1988

she agreed in writing to a month-to-month lease and to pay $250

for the office space plus the telephone and electric bills.

Irregular rent payments were made by Friends of Rosemary Pooler

and Friends of Rosemary Pooler '88 (the "Pooler Committees") to

the Eagan Real Estate Co../ Counsel representing Eagan Real

Estate has filed a response to the complaint, in which he denies

that his client has violated the Act and disputes some of the

._ factual allegations in the complaint. Eagan denies that it gave

the Pooler campaign any kind of special leasing arrangement.

I/ According to the public record, the Pooler Committees made
the following payments to Eagan Real Estate. Unless otherwise
noted each payment was designated as rent on the disclosure
reports:

Friends of Rosemary Pooler (Pooler's 1986 principal campaign
committee)

June 11, 1987 - $497.89
August 19, 1987 - 21.75
November 14, 1987 - 253.07

Total $7T2.7

Friends of Rosemary Pooler '88 (Pooler's 1988 principal campaign
committee)

December 28, 1987 - $300.00
March 1, 1988 -(designated for 173.72
electric charges for July 1987
through February 1988)

March 15, 1988 - 750.00
May 2, 1988 -(designated for 41.13

electric charges for February and
March 1988)

Total $1264.85

Total for both committees: $2037.56



-3-

Uz. L, AUMALSII

Corporations are prohibited from making contributions or

expenditures in connection with Federal elections. 2 U.S.C.

S 441b(a). Contributions are defined to include "anything of

value." 2 U.S.C. S 431(8)(A)(i). The term "anything of value"

includes in-kind contributions of goods or services. 11 C.F.R.

S 100.7(a)(1)(Lii)(A). An in-kind contribution occurs when

"goods or services [are provided to a candidate] without charge

or at a charge that is less than the usual and normal charge for

(N\
such goods and services." Id. A discounted rate for goods and

services may be considered a usual and normal charge if the goods

and services are routinely offered at that rate in the ordinary

course of the vendor's business to both political and

nonpolitical groups. See AOs 1985-28; 1982-30.

(D Eagan is a corporation and as such is not allowed to

contribute anything of value to a Federal campaign. The

complaint alleges that Eagan made an in-kind corporate

contribution to the Pooler campaign because the rent charged by

Eagan, the agent for the building, to Rosemary Pooler for the

office space was below the usual and normal rent charged other

tenants. As a basis for its complaint, the complainant relies on

several attached newspaper articles. One of the articles states,

in part, that "Rosemary Pooler launched her second bid for

Congress last year in downtown office space for which she signed

no lease, made no rent payments in the first seven months she was

in the building and eventually paid far less than the rate
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charged oter tenants on the same floor." According to the

article, Rggan charged other tenants in the building $10 to $12

per square foot for office space similar to that occupied by

Pooler. The complaint alleges that Pooler and her Committees

paid about $.23 per square foot for the office space.2  Thus, it

is alleged that the difference between the usual and normal

charge (i.e., $10 to $12 per square foot) and what was actually

paid by Pooler and her Committees (i.e., $.23 per square foot)

represents an in-kind corporate contribution to Pooler under the

Act.

Eagan denies that it made an illegal corporate contribution

to the Pooler campaign. Eagan states that Pooler rented the

premises "as is," and on a week-to-week basis. This arrangement

meant that the office space was not improved by Eagan before

Pooler moved in, and that Pooler would have had to vacate the

office with only a week's notice if another tenant was found.

Eagan states that the office space was listed as available the

entire time Pooler was there. Eagan contends that this rental

arrangement was in the ordinary course of business, and Pooler

2/ The article goes on to state that according to FEC records,
the Pooler Committees paid a total of $1,822.71 for 16 1/2
month's rent on the 504 square foot office, including a check for
$750 paid a few days before she moved to a new headquarters. The
public record actually shows that the Pooler Committees paid
$2,037.56, which does include a $750 check paid on March 15,
1988. According to the article, the Upstate Chapter of the
Multiple Sclerosis Society, which has an office on the same floor
as Pooler, has a yearly lease to pay $9,000 for 900 square feet.
(Syracuse Post-Standard, August 19, 1988).
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paid the norm and usual rental rate considering the

circumstances surrounding her rental.- / Respondent Zagan

concludes that Pooler's leasing arrangement was no violation of

the Act, since it was the normal and usual practice for Sagan to

lease vacant, unimproved space at rates similar to that charged

Pooler.A/ Eagan also contends that its arrangement with Pooler

was not subject to the jurisdiction of the Act, because it was

not renting to her as a Federal candidate. Eagan claims that it

had no intent to make a contribution to a candidate for public

office, and did not believe it was making a contribution when it

agreed to allow Pooler to use the office space.

Key in assessing the supposed violations of section 441b is

determining the ausual and normal* rate for office space in the

respondent's building. Despite respondent's claims that the

rental agreement with Pooler was normal and usual, the fact

remains that Pooler appears to have paid significantly less rent

than other tenants in the building, evidencing a rental charge

for the premises of less than the usual and normal rate.

3/ According to the response filed by Eagan, the Pooler
Committees paid a total of $2,038 in rent during 15 months. This
figure is supported by the public record. According to the
responses this represents $3.25/square foot. In contrast, the
complainant alleged that the Pooler Committees paid $1,882.71 in
rent over 16 1/2 months amounting to only $.23 per square foot.
The complainant bases its rent calculations on the article in the
August 19, 1988, Syracuse Post-Standard.

4/ Eagan points to three other examples where it assertedly
Teased unimproved office space to nonpolitical groups below the
market rate, but fails to describe the rate charged for two of
the three instances cited.
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Furthermore, there is reason to doubt Zagan's claim of no

political purpose in the lease to Pooler.

The property manager of the building, John KcAuliffe,

employed by Sagan, knew Pooler was a Federal candidate in 1986,

and he was apparently aware of campaign activity taking place in

the building. McAuliffe is quoted as saying "[we often rent

spaces out for political purposes. You rent them out either as a

contribution or minimum rent. I don't know anybody in politics

who pays normal rent." Syracuse Post-Standard, August 19, 1988.

Moreover, according to the public record, Eagan received rent

checks from both of Pooler's campaign committees. An agency

agreement between Eagan and Lumbermens provides Eagan with

compensation based on the gross revenue collected from the

property during the agreement. Because respondent Eagan set the

rent for the building and had a financial interest in the office

space through the agency agreement, it is responsible for the

apparently below market rent charged Pooler and her Committees.

Therefore, there is reason to believe that the Eagan Real Estate

Co. violated 2 U.S.C. S 441b(a), by making an in-kind corporate

contribution to the Pooler campaign.
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VIA MESSENGER

Lawrence M. Noble, Esquire
General Counsel
Federal Election Commission
999 E Street, N.W.
Suite 657
Washington, D.C. 20463

Re: MUR 2677

Dear Mr. Noble:

Chairman McDonald's April 25, 1989 letter informing Lumbermens
Mutual Casualty Co. that the Commission has found Reason to Believe
in MUR 2677 was received on April 26, 1989. The letter also
contained interrogatories and a request for documents.

(7 Although Lumbermens Mutual would be inclined to explore pre-
probable cause conciliation, counsel for the Commission has informed
me that your office would not be amenable to that until the
interrogatories have been answered and the available documents
provided.

I am, therefore, requesting an extension to and including
May 26, 1989 for Lumbermens Mutual to respond to the interrogatories
and document request, as well as to provide additional information
on why no further action should be taken.

Please contact me if I can provide further information
regarding this request.

Sincerely,

Daniel J.tSwillinger

DJS:mnd
cc: John K. Conway, Esquire

Keith Morgan, Esquire
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9 WASHINGTON. D.C 20463

May 4, 1989

Daniel J. Swillinger, Esquire
Alagia, Day, Marshall
Hintaire & Chauvin
1000 Thomas Jefferson Street, N.W.
Washington, D.C. 20007

RE: MUR 2677
N. Lumbermens Mutual Casually Co.

Dear Mr. Swillinger:

This is in response to your hand delivered letter of May 2,
1989, requesting an extension of 15 days until May 26, 1989 to
respond to the reason to believe finding against your client, and
to answer the interrogatories and document requests in this
matter. After considering the circumstances presented in your
letter, I have granted the requested extension. Accordingly, your

C0 response is due by the close of business on May 26, 1989.

If you have any questions, please contact Keith V. Morgan,
the attorney assigned to this matter, at (202) 376-8200.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lisa E. Klein

Assistant General Counsel
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*ALSO ADMITTED TO PLS*IDA SAO

Keith Morgan, Esq.
Federal Election Commission
Washington, DC 20463

Re: Eagan Real Estate Co.

MUR 2677

Dear Keith:

Pursuant to our recent conversation, I am writing to
respectfully request a thirty day extension of time to answer
the Interrogatories submitted in this case. Please let me hear
from you at your earliest convenience to confirm this request.

Very truly yours,

HANCOK & ESTABROOK

7-/7
Thomas C. Buckel, Jr.

TCB/bjk

)(0~ ~
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Thomas C. suckel, .
Hancock & istabrookl
P.O.Box 4976
Syracuse, NY 132214074

RIC: HEIR 2677
359511 Real Istate Coo

Dear mt. Buckel:

- This is in response to your letter dated Nay 8, 19891P

requesting an extension of 30 days until June 15, 1989, to respond

to the reason to believe finding against your client, and to
ansver the interrogatocies and document requests in this matter.
After considering the circumstances presented-in your letter, 

I

have granted the requested extension. Accordingly, your response

is due by the close of business on June 15, 1989.

If you have any questions, please contact Keith V. Morgan,

the attorney assigned to this matter, at (202) 376-8200.

Sincerely,

Lawrence N. Noble

BY: Lisa 3. Klein
Assistant General Counsel
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BEFORE THE FEDERAL ELECTION COMISSION

*WASHINGTON, D.C. 20463

RE: MUR 2677

0

RESPONSE OF LUMBERMENS MUTUAL CASUALTY COMPANY

*Now comes Lumbermens Mutual Casualty Company, through

undersigned counsel, and responds to the Federal Election Com-

mission's letter of April 25, 1989, informing the Company that

.0 the Commission has found reason to believe the Act has been

violated.

I. INTRODUCTION

The Lumbermens Mutual Casualty Company ("Lumbermens" or

"Company") received from the Office of General Counsel on Sep-

tember 6, 1988 a letter transmitting a complaint filed by the

*National Republican Congressional Committee against Rosemary

Pooler, a candidate for Congress from the 27th District of New

York, her 1986 and 1988 principal campaign committees, Eagan Real

Estate, Inc., and Lumbermens.



The complaint alleged that Ms. Pooler and her committees

received an illegal corporate contribution in the form of office

space at a below-market-rate rental charge. The office building

in question is owned by Lumbrmens; Eagan Real Estate manages the

building for the Company, and arranged for the Pooler occupancy.

Lumbermens filed a response on September 21, 1988, disputing

the complaint in all material respects. The Commission

subsequently found reason to believe a violation occurred.

The Company continues to believe that no impermissible

contribution occurred, because the rental arrangement was

commercially reasonable, both as to the charges and the tenancy.

The Company also believes that, while it is the owner of the

building, Eagan made the agreement with Ms. Pooler on its own,

and Eagan is solely responsible for the transaction, and,

therefore, responsible for any corporate contribution should the

Commission conclude that such resulted.

II. DISCUSSION

A. The Rental Arrangement Was in the Ordinary Course of
Business

The central allegation here is that Ms. Pooler and her

committees rented office space at a below market rate. Since the

building is owned and managed by incorporated entities, such

rate, if true, would constitute an illegal corporate contribu-

tion. 2 U.S.C. Sec. 441b(b)(2).



1. Factual Background

The Syracuse Building has approximately 96,000 usable square

* feet of office space, plus an additional 8,000 square feet of

retail space. None of the space is occupied by Lumbermens, or

its subsidiaries. Approximately 25% of the office space is

currently vacant, which was also the situation at the time the

arrangement was made with the Pooler committees.

Eagan Real Estate records and Pooler committee disclosure

reports show that the Pooler committees paid a total of $2,038 in

rent during the 15 months, which actually represents a payment of

$3.25/square foot.

The Commission alleges that the per square foot charge was

*, substantially below the usual commercial rate for the building.

This too is incorrect.

It is normal commercial practice for Eagan Real Estate to

O lease vacant, unimproved space at rates similar to that charged0
Pooler. Eagan Real Estate notes at least three such instances in

the past two years in its memorandum dated 9/12/88. These

arrangements permit the building management to cover the

* $1.90/square foot maintenance and utility cost, which it has to

pay whether the space is occupied or not.

During 1987, the Pooler committees were on a week-to-week

* tenancy and agreed to pay janitorial and electrical costs.

Beginning January 1, 1988, the rent increased to $250/month,

and the tenancy became month-to-month. As noted in the letter to

Mr. Thachuck, the premises were rented "as is," and were not



improved during the Pooler tenancy. This represented a

substantial saving to the management.

* Finally, it should be noted that the space was carried as

available for rental throughout the Pooler tenancy. It had been

vacant for approximately two years prior to Pooler's occupancy,

and it has remained vacant since she moved out at the end of

March, 1988.

2. The Rental -Meets Standard of "Ordinary course of
Business"

0 The Commission early on determined that a corporate contri-

bution does not result if a corporation is acting in the ordinary

course of business, even if it appears that a candidate receives

* certain value for goods or services. AO 1976-86 (CCH 1 5224) In

that Opinion, the Commission found no corporate contribution

existed, even though a billboard promoting the candidate was left

0 up beyond the rental period, because the corporate owner did not

deviate from its usual business practice.

I) In a more recent opinion relating to office space, the

Commission concluded that as long as "the agreement with the

* committee was in accord with the lessor's usual and normal charge

and practice with respect to commercial leases," no corporate

contribution results. AO 1982-4 (CCH 1 5671),. see,. also,. AO

1985-28 (CCH 5828).

The information set forth in the factual discussion clearly

establishes that the rental to Ms. Pooler and her committees was

in keeping with normal rental practices, and amounts paid were,

* in fact, in excess of the actual cost to maintain the space.



The Pooler tenancy was in accord with the treatment of

non-political tenants for the similar type of unimproved space

and rental arrangement. The Commission errs in comparing this

rental with the $12/square foot charge for fully improved space

leased on an annual or multi-year basis.

As long as the rental generated a profit, as it did of $1.35

per sq. ft., and the same arrangement was available to

non-political tenants, as it was, this was a permissible tenancy.

For the Commission to conclude otherwise is to substitute its SK

post facto judgment for a commercial judgment made under the

economic pressure of a 25% vacant building.

The city of Syracuse suffers from a depressed commercial

rental market, especially for old buildings such as this. As

long as the basic costs are covered, it is a "commercially

reasonable" transaction.

B. Lumbermens Was Not Responsible for the Rental

The original complaint argued that either Lumbermens or

Eagan Real Estate made an illegal corporate contribution.

Lumbermens believes that no improper contribution occurred.

Since the Commission has preliminarily concluded otherwise, it

should be understood that the arrangement was undertaken by Eagan

Real Estate without the knowledge or approval of Lumbermens,

contrary to the agency agreement between Lumbermens and Eagan.
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1. Factual Background

Eagan Real Estate, Inc. is acting as the leasing agent for
• the Syracuse Building under a 1983 agreement between Lumbermens

and Eagan.

Paragraph 1(b) of the Agreement (attached as Exhibit C to

the Company's September 21, 1988 response) provides that Eagan,

on behalf of Lumbermens, is to "negotiate rentals and leases in

the property." Paragraph 7 specifically reserves to the Company

the right of final approval of all leases. The Pooler rental was

negotiated by and agreed to by Eagan without the knowledge or

approval of Lumbermens, a fact which Eagan freely admits. This

is contrary to the agency agreement, as well as to Lumbermens'

• policy and practice.2
(XI

2. Lumbermens Is Not Liable for the Acts of Eagan

Lumbermens and Eagan obviously had a principal-agent rela-

* tionship, defined by the 1983 agreement. A principal is usually

liable for the acts of an agent, but there are a variety of

-_ exceptions to this rule.

For example, it is well-established that a principal is not0
responsible for the acts of an agent when those acts were clearly

1 See the Lumbermens letter, attached to the document
request, for Lumbermens' view of the agency agreement, and
Eagan's response agreeing to comply.

2 Ironically, the multi-candidate PAC of the Kemper Group
of insurance companies, of which Lumbermens is a member,
contributed to Ms. Pooler's opponent. Any "contribution" to Ms.
Pooler was contrary to Lumbermens' corporate policy and

* interests.



inappropriate to, or unforeseeable in the accomplishment of, the

authorized activities of the agent. Restatement (2nd) of Agency.

This rental was made contrary to the agency agreement, and

was inappropriate to the agent's authorized goal of renting space

in the building. If Lumbermens, a sophisticated company, had

known that a candidate for Federal office was a prospective

tenant, it would have made absolutely certain that no questions

existed as to a possible corporate contribution. It did not have

that opportunity.

The Commission's Factual and Legal Analysis, at p. 6, simply

concludes that, "As the owner of the building, respondent

* Lumbermens is legally responsible for the activities of its

agent, Eagan."

That conclusory assertion cannot withstand analysis. A

CD principal is not liable for every act of its agent; the

exceptions are legion. Especially here, where the agent admits

that it failed to inform the principal (contrary to the agency

agreement), the principal cannot be held liable. Stover v.

Flowers, 94 N.W. 1100, 120 Ia. 514 (Ia. Sup. Ct.); see, also,

CJS, Agency §419.

Where the agent's actions subject the principal to possible

civil and/or criminal enforcement, an element of knowledge or

acquiesence by the principal must exist. Arnot v. Pittston Coal

Co., 2 Hun. 591, 5 Thomps. & C. 143 (NY). That element

explicitly does not exist here.



For the t re*oir4 reasons, Lubermens: Mutual Casualty

* Company respctfully requests that the Commission find no

Probable Cause to Believe a violation occurred as it relates to

the Company, and dismiss the Company from this proceedinq.

40 Respectfully submitted,

ALAGIA, DAY, MAtSHALL, MINTMIRE
& CHAUVIN

D Daiel J Swillinger
unsel to Lumbermens Mutual
Casualty Company

May 26, 1989

* 015DJS1.3D/wp
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Before the

Federal Election Commission

Re: MUR 2677

Response of Lumbermens Mutual Casualty Co.
to Questions and Request for Documents

* 1. Did you enter into a lease in connection with the

office space?

Response: An oral lease apparently was entered into by

Eagan Real Estate without the knowledge or approval of0
Lumbermens. Lumbermens has no writing regarding the lease except

for the September 18, 1988 letter to Nicholas B. Tkachuk, which

was provided to the Commission as Exhibit A of Lumbermens"

0 , September 21, 1988 response.

2. State the per square foot rent you charged Pooler for

the office space.

C Response: The total rental received from the Pooler

qq committee over the 15 month period was $2,038, or $136/month, for

a 500 square foot office. $136 + 500 X 12 months = $3.25 per

square foot per year.

3. State the rent you charged per square foot to other

tenants for office space during the period of Pooler's tenancy.

Response: The building in question has approximately 96,000

* square feet, approximately 75% of which was leased during the

period in question. Eagan Real Estate has informed Lumbermens

that per square foot rentals during this period generally ranged

from $12.00 to $13.00, depending upon the length of the lease,

the time the original lease was negotiated, the size of the



space, and the commercial office space market in the vicinity at

the time the lease was negotiated. The Pooler space represented

about one-half of one percent (.0052) of the total office space

in the building.

4. Give examples of discounted rentals to other tenants in

the Syracuse Building, including the terms and duration of

occupancy.

Response: Paragraph 5 of Eagan Real Estate's September 12,

1988 Memorandum (Exhibit B to the September 21 filing) describes
S

three instances of "discounted" rentals.

5. Please state if there were other instances where you

employed oral leases for your tenants in the Syracuse Building.

Response: Lumbermens is not in possession of information

regarding oral leases beyond what Eagan Real Estate provided in

its letter and memorandum.

6. Please provide the rental history of Pooler's office

space.

Response: Lumbermens is not in possession of detailed

information regarding the rental history. Eagan informed

Lumbermens that the space was vacant for many months prior to the

Pooler tenancy, and remains vacant.

7. Summarize communications between you and Eagan Real

* Estate Co. concerning the office space.

Response: The letter and memorandum from Eagan Real Estate

represent the entire body of written communications. The

substance of telephone communications which occurred after this

matter was raised in the press are reflected in the written

-2-



* ~ ~

communications regarding the Pooler matter. Lumbermens was not

aware of the Pooler arrangement prior to the newspaper stories.

Attached are two additional letters: one from Lumbermens to

Eagan, and a reply regarding Eagan's failure to comply with the

agency agreement.

Date

Signed under penalties of perjury.

For Lumbermens Mutual Casualty Co.

CD0

1651JC
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• October 7, 198

Mr. John B. McAuIffe
Manager
Ragan Real Estate, Inc.
Mony Tower I Suite 1600
100 Madison Street
Syracuse* .. 13202-2794

ROSEMARY POOLER OCCUPANC

Dear Jack:

As you know. Lumbermen* Hatual Casualty Company (LMC) recently received
a complaint filed by the Federal glection Comnission relating to the
tenancy of a candidate for political office in our Syracuse building.
The complaint alleged that. this candidate paid a belay market rent
on the space leased from LUC and thus was the recipient of an illegal
corporate campaign contribution from LHC.

Our records show, and you have acknowledged in writing, that LKC had
no knowledge of this individual or her tenancy in the Syracuse building.

Regardless of the question of whether this tenancy was at or below
a fair market rent, we mst realnd you of the provisions in our agreement,
which provides

"7. All contracts or matters including, but not limited to
leases or legal proceedings directly or indirectly pertaining
to the property, its management or otherwise, shall at all times
be subject to the final approval and instructions of the "Owner,"
it being specifically agreed that the "Owner" reserves this
authority."

At a minimum, this provision would require that all leases be reduced
to writing and made subject to LKC's prior written approval.

Please confirm in writing your understanding of this provision of our
agreement, so that there can be no similar misunderstandings in the
future.

Sincerely,

LUMBERNMENS MUTUAL CASUALTY COMPANY

N. B. Tkachuk
* Real Estate Officer



October 18, 1988
"Our 69th Year"

Nicholas B. Tkachuk
Real Estate Officer

* Lumbermens Mutual Casualty Company
Kemper Insurance Building

, Long Grove, IL 60049

-Re: ROSEMARY POOLER OCCUPANCY

- Dear Nick:

This will
,1 writing to assure

by the provisions
- - dated December 1,

acknowledge your letter
you that In the future
contained In Paragraph
1983.

of October 7th, 1988. We are
our firm will strictly abide
7 of the Management Contract

C ) We regret any inconvenience caused you due to the above
1 occupancy and assure you that such an occurrence will not be repeated.°1

Thank you for your continued cooperation.

Very truly yours,

EAGAN REAL ESTATE, INC.

Jo~n E.
Ma , ager

McAul I ffe

0 ADDRESS ALL COMMUNICATIONS TO THE COMPANY 0

JEM/P I
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Keith Morgan, Esq.
Federal Election Commission
Washington, DC 20463

Re: Eagan Real Estate Co.
MUR 2677

Dear Keith:

Enclosed please find my client's answer to theInterrogatories in this matter.

'.

Very truly yours,

HApf4ESAR^

I
Thomas C. Buckel, Jr.

11
TCB/bj k
Enclosure
cc: Mr. Jack McAuliffe

"'m
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In Re:

EAGAN REAL ESTATE,

Respondent.

ANSWERS TO
INTERROGATORIES

Respondent, Eagan Real Estate (hereinafter "Eagan"),

hereby answer the Interrogatories as follows:

INTERROGATORIES #1: Did you entcr into a lease in connection

with the office space?

,7r (a) What were the terms of the lease?

(b) If the lease terms changed, explain

each change in terms, including the dates for which each set of

terms was effective.

(c) Was the lease at any time reduced

C) to writing? If the answer is yes, produce all documents

containing such writing and state during what dates of occupancy

the writing was in effect.

ANSWER #1: Yes.

(a) Eagan agreed to lease Suite 202 in

the Syracuse Building to Rosemary Pooler on a week-to-week

basis, "as is" with no improvements, at the monthly rate of

$3.25 per square foot, commencing January 1, 1987, through

December 31, 1987 subject at all times to termination upon

finding a permanent tenant for the premises. Thereafter, from

January 1, 1988 through March 31, 1988, the monthly rate was

increased to $5.13 per square foot.



(b) On or about March 15, 1988, a

written lease agreement was signed, a copy of which is attached

hereto. After declaring her candidacy for Congress, Pooler

vacated the premises on or about March 31, 1989.

(c) A copy of the lease is attached

hereto.

INTERROGATORY #2: State the per square foot rent you

charged Pooler for the office space:

(a) Explain how the number given in (2)

was calculated and detail the underlying figures used.

(b) State what factors were considered

in deciding upon the rent charged Pooler.

ANSWER #2: $3.25 through December 31, 1987; $5.13

thereafter.

(a) Recovery of pro-rata charges forCD

janitorial services, electricity and taxes and saving of the

ordinary tenant improvement costs of $10.00 to $15.00 per square

foot.

(b) Recovery of all pro-rata costs for

the space, which was otherwise vacant; use and occupancy of

otherwise vacant space, to increase the marketability and

attractiveness of the Building as a whole for prospective

tenants; saving of tenant improvement expenses; ability to make

a small profit on otherwise vacant space which is potentially

untenantable for ordinary office purposes due to its location

(see diagram attached).



TI 'I

INTERROGATORY #3: State the rent you charged per square

foot to other tenants for office space during the period of

Pooler's occupancy, and for each such tenant:

(a) Provide the name and nature of the

tenant's business and duration of their occupancy.

(b) Explain how the figures given in

(3) were calculated.

(c) State what factors were considered

in deciding upon the rent charged.

ANSWER #3: See rent roll attached.

r~-) (a) See rent roll attached.

(b) Comparable rentals in Syracuse, New

York; cost of tenant improvements; marketability and

attractiveness of space; pro-rata share of overhead expenses;

amount of square-footage leased.

(c) See 3 (b) above.

INTERROGATORY t4: Give examples of discounted rentals to

other tenants in the Syracuse Building, including the terms and

duration of occupancy. For each example involving a written

lease, provide a copy of the written lease.

ANSWER #4: Respondent objects to the premise of

this interrogatory in that the space occupied by Pooler is

basically untenantable, and is currently vacant with no tenant

prospects, such that any rent received for such space, by

definition, is not "discounted". other comparable rates during

the period at issue are as follows:



(a) Mutual of New York leased 1,280

square feet on the fifth floor on a month-to-month basis, at the

rate of $2.00 per square foot, for use in a scholastic art

competition.

(b) M. Raftrey leased 1,000 square feet

on the second floor on a month-to-month basis, at the rate of

$2.00 per square foot, for charitable purposes.

(c) Energy Controls leased 3,800 square

feet on the third floor on a month-to-month basis, at the rate

of $3.50 per square foot.

INTERROGATORY #5: Please state if there were other

-_ instances where you employed oral leases for your tenants in the

Syracuse Building; if yes, provide the number of instances,

names of tenants, nature of the tenant's business and duration

of the tenancy.

ANSWER #5: Yes, See 4 above.

INTERROGATORY 6: Please provide the rental history of

Pooler's office space, i.e. previous leases, tenants, rent

charged, periods of vacancy if any, up to the present.

ANSWER 16: The space occupied by Pooler was part of

a 1,738 square foot unit that was occupied by the Jefferson

Franklin Corporation from November 1, 1984 until May 31, 1985,

when the tenant was evicted for non-payment of rent. This

tenant's rental for the larger space was leased at the rate of

$6.83 per square foot. This space was subsequently divided,

with a physician's office occupying approximately 1,153 square



I .

feet. The balance of the space was rented to Pooler. The space

rented to Pooler has been vacant since March, 1988, when she

terminated her lease. At all times during Pooler's occupancy,

and carrying on to the present, the space was carried on Eagan

Real Estate's list of premises available for rental, along with

other second floor space. No tenant prospects presently exist

for this space, and the Syracuse Building has a twenty-five

(25%) percent vacancy rate.

INTERROGATORY 7: Summarize communications between you and

the Lumbermens Mutual Casualty Co. concerning the office space.

ANSWER #7: None.

INTERROGATORY £8: Please produce each and every document

not already provided that concerns the above, except you need

not produce documents already submitted to the Commission by

letter dated September 20, 1988, or leases discussed in response

to Question 3.

ANSWER #8: Documents attached.

Dated: June 8, 1989.

Eagan Real Estate

By:
MONY ower IrI
Syracuse, New York 13OT02



STATE OF NEW YORK)
COUNTY OF ONONDAGA)

JOhn C. ?&rphy , being duly sworn, deposes and

says that deponent is the President of Eagan Real Estate

the corporation named in the within action; that deponent has

read the foregoing Answers to Interrogatories and knows the

contents thereof; and that the same is true to deponent's own

knowledge, except as to the matters therein stated to be alleged

on information and belief, and as to those matters deponent

believes it to be true. Deponent is an officer thereof, to-wit,

its President

~9ZJ

400
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250 PARK AVENUE
NEW YORK. NEW YORK 10177-0077t

(212) 351-4500

j875 CENTURY PARK EAST
LOS ANGELES. CALIFORNIA 90067-2501

(213) 556-8861

SIX LANDMARK SQUARE
STAMFORD, CONNECTICUT 06901-2704t

(203) 348-3737

212 CARNEGIE CENTER
PRINCETON, NEW JERSEY 08540-6212

(609) 452-2445
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BOSTON, MASSACHUSETTS 02108-4303

(617) 720-3555

t P.C. NEW YORK. WASHINGTON. D.C.

CONNECTICUT, VIRGINIA AND

TEXAS ONLY

EPSTEIN BECKER & GREEN, P.C.
ATTORNRYS AT LAW

1140 19T STREET, N.W.

WASHINGTON, D.C. 20030-060ot

TIELECOPIER: (202) 206-6o

DIRECT LINE

June 16, 1989

Keith V. Morgan, Esquire
Office of the General Counsel
Federal Election Commission
999 E Street, N.W.
Room 657
Washington, D.C. 20463

FOUR EMBARCADERO
SAN FRANCISCO, CALIFORNIA 94111-5954

1415) 398-3500

11201 MERIT DRIVE
DALLAS, TEXAS 75291-2213

t

(214) 490-3143

ONE WOODWARD AVENUE
DETROIT, MICHIGAN 46116-3412

(313) 965-3190

515 EAST PARK AVENUE
TALLAHASSEE, FLORIDA 3301-ES24

(904) 681sl-056

2400 SOUTH DIXIE HIGHWAY, SUITE 100
MIAMI, FLORIDA 33133

(305) 856-1100

510 KING STREET. SUITE 301
ALEXANDRIA, VIRGINIA 22314-3132=

(703) 684-1204

vi

RE: MUR 2677; Respondents: Rosemary Pooler, Friends
of Rosemary Pooler, Friends of Rosemary Pooler
'88, and James M. Hanley As Treasurer

Dear Mr. Morgan:

On behalf of the above-referenced respondents in MUR 2677, we
hereby request an extension of time until July 9, 1989 in which to
respond to the Commission's reason-to-believe determination in this
matter, as well as the interrogatories and request for production
of documents forwarded to the respondents.

This extension of time is necessary for several reasons. First,
as discussed, the vast majority of the files and records of the
Pooler Campaign were put in storage in Syracuse after the 1988
General Election. Access to these documents is essential to the
preparation of an adequate response in this matter. Ms. Pooler
has requested these records from storage, and they should be made
available to her next week. Thus, an extension of time is required



Keith V. Morgan, Esquire
June 16, 1989
Page 2

to review these documents and prepare a full response to the
Commission's findings and interrogatories.

Second, as you are aware, approximately eight months have
elapsed between the time the Complaint was filed in NUR 2677 and
respondents' notification of a reason-to-believe finding. In that
time, Ms. Pooler was defeated in her bid for a congressional seat,
and has now returned to private life. She no longer has a campaign
staff or a campaign office. Thus, she has to work around her own
hectic work/travel schedule, and the work/vacation schedules of
former staffers, in order to compile the information requested by
the Commission. This is a time-consuming task, necessitating the
requested extension of time.

Therefore, for the reasons set forth herein, we respectfully
request that the requested extension of time be granted.

Sincerely,

Lesl ie J. Ke:
Respondents'



FEDERAL ELECTION COMMISSION
WASHINGTON. D C 20463

June 21, 1989

Leslie Kerman, Esquire
Epstein, Becker & Green, P.C.
1140 19th Street, N.W.
Washington, D.C. 20036-6601

RE: MUR 2677
Rosemary Pooler, Friends of
Rosemary Pooler, Friends of

of Rosemary Pooler '88
'N and James 1. Hanley,

as treasurer of both
Committees

Dear Ms. Kerman:

This is in response to your hand delivered letter dated
MJune 16, 1989, requesting an extension until July 9, 1989 to

respond to the Commission's reason to believe findings, and
questions and document requests in this matter. After considering

C7 the circumstances presented in your letter, I have granted the
requested extension. Accordingly, since July 9, 1989 is a Sunday,
your response is due by the close of business on Monday, July 10,
1989.

If you have any questions, please contact Keith V. Morgan,
the attorney assigned to this matter, at (202) 376-8200.

Sincerely,

Lawrence f. Noble
General Counsel

BY: Lisa E. Klein
Assistant General Counsel
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ANSWERS TO
EAGAN REAL ESTATER INTERROGATORIES

Respondent.

Respondent, Eagan Real Estate (hereinafter "Eagan"),

hereby answer the Interrogatories as follows:

INTERROGATORIES #1: Did you enter into a lease in connection

with the office space?

(a) What were the terms of the lease?

(b) If the lease terms changed, explain

each change in terms, including the dates for which each set of

terms was effective.

(c) Was the lease at any time reduced

to writing? If the answer is yes, produce all documents

containing such writing and state during what dates of occupancy

the writing was in effect.

ANSWER #1: Yes.

(a) Eagan agreed to lease Suite 202 in

the Syracuse Building to Rosemary Pooler on a week-to-week

basis, "as is" with no improvements, at the monthly rate of

$3.25 per square foot, commencing January 1, 1987, through

December 31, 1987 subject at all times to termination upon

finding a permanent tenant for the premises. Thereafter, from

January 1, 1988 through March 31, 1988, the monthly rate was

increased to $5.13 per square foot.

In Re:



(b) On or about March 15, 1988, a

written lease agreement was signed, a copy of which is attached

hereto. After declaring her candidacy for Congress, Pooler

vacated the premises on or about March 31, 1989.

(c) A copy of the lease is attached

hereto.

INTERROGATORY #2: State the per square foot rent you

charged Pooler for the office space:

(a) Explain how the number given in (2)

was calculated and detail the underlying figures used.

(b) State what factors were considered

in deciding upon the rent charged Pooler.

ANSWER #2: $3.25 through December 31, 1987; $5.13

thereafter.

(* (a) Recovery of pro-rata charges for

janitorial services, electricity and taxes and saving of the

ordinary tenant improvement costs of $10.00 to $15.00 per square

foot.

(b) Recovery of all pro-rata costs for

the space, which was otherwise vacant; use and occupancy of

otherwise vacant space, to increase the marketability and

attractiveness of the Building as a whole for prospective

tenants; saving of tenant improvement expenses; ability to make

a small profit on otherwise vacant space which is potentially

untenantable for ordinary office purposes due to its location

(see diagram attached).



INTERROGATORY #3:- State the rent you charged per square

foot to other tenants for office space during the period of

Pooler's occupancy, and for each such tenant:

(a) Provide the name and nature of the

tenant's business and duration of their occupancy.

(b) Explain how the figures given in

(3) were calculated.

(c) State what factors were considered

in deciding upon the rent charged.

ANSWER #3: See rent roll attached.

(a) See rent roll attached.

(b) Comparable rentals in Syracuse, New

York; cost of tenant improvements; marketability and

attractiveness of space; pro-rata share of overhead expenses;

amount of square-footage leased.

(c) See 3 (b) above.

INTERROGATORY #4: Give examples of discounted rentals to

other tenants in the Syracuse Building, including the terms and

duration of occupancy. For each example involving a written

lease, provide a copy of the written lease.

ANSWER #4: Respondent objects to the premise of

this interrogatory in that the space occupied by Pooler is

basically untenantable, and is currently vacant with no tenant

prospects, such that any rent received for such space, by

definition, is not "discounted". Other comparable rates during

the period at issue are as follows:



(a) Mutual of New York leased 1,280

square feet on the fifth floor on a month-to-month basis, at the

rate of $2.00 per square foot, for use in a scholastic art

competition.

(b) M. Raftrey leased 1,000 square feet

on the second floor on a month-to-month basis, at the rate of

$2.00 per square foot, for charitable purposes.

(c) Energy Controls leased 3,800 square

feet on the third floor on a month-to-month basis, at the rate

of $3.50 per square foot.

INTERROGATORY f5: Please state if there were other

instances where you employed oral leases for your tenants in the

Syracuse Building; if yes, provide the number of instances,

names of tenants, nature of the tenant's business and duration

of the tenancy.

ANSWER f5: Yes, See 4 above.

INTERROGATORY 16: Please provide the rental history of

Pooler's office space, i.e. previous leases, tenants, rent

charged, periods of vacancy if any, up to the present.

ANSWER #6: The space occupied by Pooler was part of

a 1,738 square foot unit that was occupied by the Jefferson

Franklin Corporation from November 1, 1984 until May 31, 1985,

when the tenant was evicted for non-payment of rent. This

tenant's rental for the larger space was leased at the rate of

$6.83 per square foot. This space was subsequently divided,

with a physician's office occupying approximately 1,153 square



feet. The balance of the space was rented to Pooler. The space

rented to Pooler has been vacant since March, 1988, when she

terminated her lease. At all times during Pooler's occupancy,

and carrying on to the present, the space was carried on Eagan

Real Estate's list of premises available for rental, along with

other second floor space. No tenant prospects presently exist

for this space, and the Syracuse Building has a twenty-five

(25%) percent vacancy rate.

INTERROGATORY 17: Summarize communications between you and

N the Lumbermens Mutual Casualty Co. concerning the office space.

ANSWER #7: None.

INTERROGATORY f8: Please produce each and every document

not already provided that concerns the above, except you need

not produce documents already submitted to the Commission by

0D letter dated September 20, 1988, or leases discussed in response

to Question 3.

ANSWER #8: Documents attached.

Dated: June 8, 1989.

Eagan Real Estate

By: _I.
MONY c wer IYr
Syracuse, New York 132



STATE OF NEW YORK )
COUNTY OF ONONDAGA )

John C. Mrph, being duly sworn, deposes and

says that deponent is the President of Eagan Real Estate

the corporation named in the within action; that deponent has

read the foregoing Answers to Interrogatories and knows the

contents thereof; and that the same is true to deponent's own

knowledge, except as to the matters therein stated to be alleged

on information and belief, and as to those matters deponent

believes it to be true. Deponent is an officer thereof, to-wit,

its President

Sw wn to before me this
51&_day of June, 1989.

Notary lic

BRENDA J. KELUEY
Nimy P1l Sir Of NiM Y1k

QW in own. c. No. 4800331
#q C@Mm~jim L%*nv 10/31 9



March 15, 1988
"Our 69th Year"

Friends of Rosemary Pooler
Suite 202 - Syracuse Building
224 Harrison Street
Syracuse, NY 13202

Att: Tina Stoll

Dear Ms. Stoll:

Suite 202 of the Syracuse Building, designated as Area "242" and
outlined in red on the attached Plan will be leased to the Friends of Rosemary
Pooler on a month-to-month basis commencing March 1, 1988 at the monthly rent
of 250.00excluding electricity.

It is understood that the Landlord may obtain possession of these
premises by serving notice on the Tenant to vacate no later than thirty (30)
days after service of notice.

Yours very truly,

EAGAN REAL ESTATE, INC.
Managing Agent

JEM/pl John E. McAuliffe
Enc. Authorized Agent

ACCEPTED:

FRIENDS OF, ROSEMARY POOLER

By:_
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SYRACUSE BUILDING 0

224 Harrison Street, Syracusf.'New York

Y I . -

TENANT
LEASE

TERM EXPIRES
YRS.

T 1~I
Ground
Floor

First
Floor

VACANT

JOHN T. HUNTER, ESQ., Taxes &
Oper. @ .007%, BY 1982.

SNELLING & SNELLING, Taxes &
Oper. @ 8%, BY 1982

MOLONEY & FLETCHER, Taxes &
@ .6%, BY 1982. Lessee has
option to acquire alternate
should it become available
@ $9/sf.

Oper.i

space

PASQUALE & BOWERS, Taxes & Oper.
@ 3.7%, BY 1985.

ALLRIGHT DUTCH PARKING, INC.
;ancellation in the event build-
ing is sold or that Lessee
discontinues its parking services
on 90 da notice.
~8510/ J631/878-1/31/92

RAYMOND J. SMITH, dib/a "Ktng
Raymnd'so, Taxes & Oper. @ 2%
BY 1983. 6% of sales over
$289,067; $341,367.

7/1/83-6/30/88
7/1/88-6/30/93

Area B & C Pizza Space

ROBERT L. RUGG, d/b/a "Postal
Instant Pressl, Taxes & Oper.
@ 1%, BY 1980.. (1) 5-Yr. Opt. to
renew @ $8,900/yr.

GLAMOUR CENTER COIFFURES, INC.
Taxes & Oper., BY 1982.
6/1/85-5/31/88
6/1/88-5/31/90

BENEFICIAL FINANCE CO. OF N.Y.
Taxes & Oper. @ 2%, BY 1983.

SPACE

3

10

9Yr.
8Mo.

5

5

5

5

5

3

5

r~)

C)

Second
Floor

SQ. FT.
AREA

73,446

3,034

10/31/92

6/30/93

4/30/88

5/31/90

6/30/88

8/31/86

8/31/86

8/31/89

1/31/90

SQ. FT
RATE

4.47
5.51

6.50

8.50
10.00

6.50

11 .00

9.00

540113.00

890

950

1 ,933

1,107

852

770

RENTAL

30,000.00
33,000.00

13,572.00
16,704.00

5,785.00

8,075.00
9,500.00

12,564.43

9,377.52

6,930.00

7,020.00

42,140.363,716 11 .34



SYRCSE WILDI 0
224 Harrison Street, Syracuse, hew York

LEASE
SPACE TENANT TEi SQ. FT. SQ. FT

YRS. EXPIRES AREA RATE RENTAL
I i i.

DATAPOINT CORPORATION: Taxes &
Oper. @ 1.32%, BY 1982. $125/mth
for 5 parking spaces w/ 30 days
notice to cancel. (1) 3-Yr. Opt.
to renew at prevailing market
rate. (Subleased 1,049 SF to
Multiple Sclerosis)
JYf' ar l# - **~% v,, I(ecAl 10 I 0.

Jle J mlmel i ll nw%^ l~lU e ~ m l

VACANT

T. R. LOWE,INC., d/b/a
uNanagement Recruiters of
Syrcuse, Taxes & Oper. @ 1.7%
BY 1983.

ONONDAGA COUNTY MEDICAL SOCIETY,
Taxes & Oper. @ 3% w/cap of
$1,500, BY 1982; 3% w/cap of
$7,500 BY & bal.of term, 1983.

HC AULIFFE & MC AULIFFE, Taxes
Oper.; BY 1982 @ 2.1%.

5/1/85-4/31/87
6/1/87-5/31/90

UNEMPLOYMENT TAX COUNCIL, Taxes
& Oper. @ 5.4%, BY 1982.

4 BAUN & WOODARD, (Individually),
'\-Taxes & Oper. q 1.15%, BY 1982.

U.S.F. £ G. CO., Taxes & Oper.
@ 15.04%, BY 1982. (1) 5-Yr. Opt.
w/ rent established for lst-5 Yr.
Opt. ($151,600/yr.) & no more
than $13.75/s.f.

NORTHEAST DAIRY COOPERATIVE, INC.

11/14/86

5/31/88

5/31/87

5/31/90

5/31/87

9/30/87

12/31/92

12/31/88

1,263

1,738

330

9.50

1,497 12.10

3,000 10.31

2,064

5,133

11.34
12.17

9.81

108111.38

14,400 110.53

9,230 110.52

11,998.50

18,117.00

30,930.00

23,408.00
25,128.00

50,376.00

12,614.00

151,620.00

97,057.00

Secondli'
Floor

Thi rd
Floor

",1

Fourth
Fl oor

Fifth
F1oor

Taxes & Oper. @ 15.04%, BY 1984
Space Subleased To:
U.S.F.&G.



SYRAStrE WILDINs
224 Harri so Street. Syracuse. -dw York

LEASE

SPACE TENANT ITERM SQ. FT. SQ. FT R
YRS. EXPIRES AREA RATE RENTAL

10.0 $ 5,70.0

9/1/85-8/31/88
9/1/88-8/31/90
9/1/90-8/31/95; going market
but no less than $12/s.f.

rate

Fifth
Floor

Sixth
Floor

WN. H. McGEE & CO., INC., Taxes
& Oper. @ .0075%, BY 1982.

CARPENTER A HUGHES, INC., Taxes
& Oper. @ .006%, BY 1982.

EASTERN PLANNED INCOIE, INC.
Taxes & Oper. @ .9%, BY 1985.

MASS. MUTJAL LIFE INS. CO. (GROUP
Taxes T Oper. @ 1.1%, By 1985.

MASS. MUTUAL (AGENCY), Taxes &
Oper. @ 11.7%, BY 1982. (1) 5-Yr.
Opt. Rental-same as 10th yr. of
Lease + 50% of COL increase
between 1982 & 1992 & all accrued
escalation from 1982. Addt']. opt
to lease balance of 8th fl. space
at current psf rate.

12/1/84-2/28/87
3/1/87-2/28/92

AL. PAPPAS & COX. Taxes & Oper.@ 5.2%,B 1985. 8/31/9510

5

5

7yrs.
llMo.

3

5

5

10

5,170

2,742

11,658

12.00

9.00

8,755110.19

2,856 6.50

677 12.00

627 10.00

949 12.00

6/30/86

12/31/87

2/28/92

12/31/87

1/31/87

11/30/89

4/30/88

2/28/92 8,859

15.17
20.14

$ 51,700.00
62,040.00

24,678.00

89,213.45

18,555.00

8,124.00

6,270.00

11,388.00

I l.492.00

134,348.76
178,382.76

884113.00

NORTHEAST DAIRY COOPERATIVE, INC.
VACANT

EYE CONSULTANTS OF SYRACUSE, P.C.
Taxes & Oper. @ 9.22%, BY 1982
(% is for full occupancy of bldg.
or 85%. Should bldg. not be fully
occupied, then % to be
recalculated) Escalation to be
increased to 10.27% should addt'l
1,000 S.F. be acquired.

MASS. MTAL (AGENCY)
Oper. @ 10.5%.

Seventh
Floor

C)

&

Eighth
Floor



I

TENANT

HARRIGAN & DOLAN,
@ 1.7%, BY 1982.

Taxes & Oper.

10/1/85-9/30/86
10//86-9/30/87
HAWTHORNlE CONSULTING SERVICESD

Eighth
Floor

Basement

Storage

LEASE
TERM EXPIRES

YRS. AREA RATE4-----4

5

5

H/H

5

5

NORTHEAST DAIRY COOPERATIVE. INC. 3

EYE CONSULTANTS OF SYRACUSE, P.C.

MASS. MUTUAL LIFE INS. CO.
(AENY)

AL!, PAPPAS A COX

KING RAYMONDS

TOTALS:
BASEMENT SPACE: 3,000 SF
VACANT BASEMENT SPACE: 200 SF
GARAGE SPACE: 73,446
RENTED SPACE: 87,302 SF
VACANCIES: 13,095 SF
ANNUAL RENTALS TOTAL: $938,336.02

4

M/M

9/30/87

10/31/87

5/31/87

12/31/91

11/30/88

12/31/87

SQ. FT
AREA

1,575

SQ. FT

13.00
14.00

2,090 112.30

200

200

200

400

800

200

200

200

800

3.00

3.00

3.00

1.50

3.00

3.00

RENTAL

$20,475.00
22,050.00

25,707.00

600.00

600.00

1,200.00

1,200.00

600.00

600.00

SPACE

Taxes & Oper. @ 2.2%, BY 1982.
Lease may be terminated after 3
yrs. w/ 90 day's written notice.

VACANT - Storage

BENEFICIAL FINANCE CO. OF N.Y.

ONONDAGA COUNTY MEDICAL SOCIETY

U.S.F. & G. COMPANY

rs
7/30/86

I

SYMCUSE UILDING
224 Harrtson Street, Syracuse, New York
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250 PARK AVENUE
NEW YORK, NEW YORK 101-0077t

(012) 3SI-4500

1875 CENTURY PARK EAST
LOS ANGELES. CALIFORNIA 0067-2501

(113) 556-1611

SIX LANDMARK SOUARE
STAMFORD, CONNECTICUT 06901-2704t

(203) 346-3737

212 CARNEGIE CENTER
PRINCETON. NEW JERSEY 08540-6212

(609) 452-2445

27 SCHOOL STREET
BOSTON, MASSACHUSLTTS 02108-4303

(617) 720-3555

EPSTIN BzcxKE & GRzEN, P.C.
ATTOUIBYS AT LAW

1140 19 T" STREET, N.W.

WASHINGTON, D.C. 0036-S6Oit

MON) *6-000

TELECOPIER: (120) 296-2882

DIRECT LINE

FOUR EMBARCADERO
SAN FRANCISCO, CALIFORNIA 041114954

(4151 398-3500

12201 MERIT DRIVE
DALLAS, TEXAS 7581l-fl13t

(214) 490-3143

ONE WOODWARD AVENUE
DETROIT, MICHIGAN 4126-.3412

(313) 965-3190

August 14, 1989

RC. NEW YOnx. WAS4INGTON, D.C.

CONNCCTICUT, VIRGINIA AND
TEXAS ONLY

HAND-DELIVERED

Keith V. Morgan, Esquire
Office of the General Counsel
Federal Election Commission
999 E Street, N.W.
Room 657
Washington, D.C. 20463

515 EAST PARK AVENUE
TALLAHASSEE, FLORIDA 31301-I2S4

(904) 681-096

2400 SOUTH DIXIE HIGHWAY, SUITE 100
MIAMI, FLORIDA 33133

(305) 856-1100

510 KING STREET, SUITE 301
ALEXANDRIA, VIRGINIA 22314-3132t

(703) 664-1204

1

RE: MUR 2677; Respondents: Rosemary Pooler, Friends
of Rosemary Pooler, Friends of Rosemary Pooler
188, and James M. Hanley As Treasurer

Dear Keith:

Enclosed please find responses to the Commission's questions
and requests for documents in the above-referenced matter.

In addition, Respondents resubmit their initial response to
the complaint, dated September 23, 1988. The responses forwarded
to you today support the arguments and conclusions previously made
by Respondents. In their entirety, these documents clearly
demonstrate that Respondents did not violate federal election law
in connection with their use of office space in the Syracuse
Building, and accordingly, that the Commission should decline to
find probable cause in this action.



Keith V. Morgan, Esquire
August 14, 1989
Page 2

Thank you for your assistance and cooperation in this matter.
If you have any further questions regarding this complaint, please
do not hesitate to contact me at 202/861-1877.

Very truly yours,

Enclosure

CD



FEDERAL LUCTION CONMSBION
MXTTZR-U0NDn=R-VXZw 2677

RESPONDUNT: ROSUMARY POOLU

Questions and Request for the Production of Documents to Rosemary
Pooler regarding the office space rented in the Syracuse Building
from November, 1986 to March, 1988.

R-PONSE

INTERROGATORY NO. 1: State the total amount in expenditures
you made in connection with office space:

a. State how each expenditure related to the office
space.

b. Provide dates for each expenditure.

c. Identify all documents that relate to each
expenditure, including cancelled checks.

RESPONSE:

Ms. Pooler made a number of expenditures in connection with
the legal, personal and business, non-political activities she
engaged in from the above-referenced office space. The Commission,
however, has no jurisdiction to question Ms. Pooler, or request
documents from her, regarding her legal, personal and business, non-
political expenditures and activities, particularly for a time period
when she was not a candidate for federal office. Moreover, as Ms.
Pooler is a lawyer, information in connection with the activities
for client(s) undertaken by her from the referenced office space
is privileged.

INTERROGATORY NO. 2: State your relationship with the Eagan
Real Estate Co. and/or its officers, directors, agents or employees:

a. Identify all documents relating to any relationship
between you and Eagan Real Estate.

b. Identify any leases signed by you with Eagan Real
Estate for the office space.

RESPONSE:

a. As stated in the response of Pooler and the Pooler
committees dated September 23, 1988, the rental relationship between
Rosemary Pooler and Eagan was pursuant to an oral agreement and,
therefore, no documentation was prepared. Eagan continued to seek
permanent tenants for the office space while Pooler used the space
for legal, personal and business, non-political activities on a
temporary basis. An oral agreement was, therefore, satisfactory
to both parties.



0O

Other than the referenced rental arrangement, to the best of
her knowledge, Ms. Pooler has no relationship(s) with Eagan Real
Estate Co. and/or any of its officers, directors, agents or
employees, except that she and John McAuliffe have been personal
friends. However, it is her understanding that her primary
opponent's father worked for Eagan Real Estate during the time period
covered by this matter.

b. The lease was oral and not written.

INTERROGATORY NO. 3: State what your relationship is or was
with John McAuliffe, the property manager for Eagan Real Estate.
Identify all documents relating to any relationship between you and
Mr. McAuliffe.

RESPONSE:

John McAuliffe and Rosemary Pooler have been personal friends.

There is no relevant documentation.

INTERROGATORY NO. 4: State your relationship with the
Lumbermens Mutual Casualty Co. and any of its officers, directors,
agents or employees. Identify all documents relating to any
relationship between you and anyone associated with the Lumbermens
Mutual Casualty Co.

RESPONSE:

C- To the best of her knowledge, Ms. Pooler has no relationship(s)
with the Lumbermens Mutual Casualty Co. and/or any of its officers,
directors, agents or employees.

INTERROGATORY NO. 5: Regarding the use of office space:

a. Specify the political and non-political activities
that took place in the office space. Provide dates
for each activity.

b. Identify any documents that relate or refer to your
use of the office space.

RESPONSE:
Non-Political Activity

As indicated in her initial response to the complaint, after
her unsuccessful bid for political office in 1986, private citizen
Rosemary Pooler secured the referenced space in downtown Syracuse
from which she could conduct legal, personal and business, non-
political activities. Ms. Pooler conducted legal, personal and
business, non-political activities from this office space through
the termination of her occupancy on March 31, 1988.



As previously stated in the Response to Interrogatory No. 1,
the Commission has no jurisdiction to question Ms. Pooler, or request
documents from her, regarding her legal, personal and business, non-
political activities, particularly for a time period when she was
not a candidate for federal office. Moreover, as Ms. Pooler is a
lawyer, information in connection with the activities for client(s)
undertaken by her from the referenced office space is privileged.

Political Activity

In addition, through October 26, 1987, private citizen Rosemary
Pooler conducted, on average, an hour or two per week worth of
"political" activity from the referenced office space. Such activity
consisted of writing thank-you letters to 1986 campaign supporters,
organizing her 1986 campaign records, and, in the summer and early
fall of 1987, making calls and setting up meetings regarding a
possible candidacy in 1988.

Between October 27, 1987 (the date Ms. Pooler became a candidate
for the 1988 election) and December 31, 1987, her political-related
use of the office-space increased, and, correspondingly, the amount
of campaign fund expenditures in connection with the office space
increased. Similarly, as the political-related use of the office-
space further increased from January 1, 1989 through March 31, 1989,
the campaign expenditures in connection with the space also
increased.

INTERROGATORY NO. 6: Please provide each and every document
that concerns the above including, but not limited to those
identified.

RESPONSE:

No relevant documentation exists.

Respondent reserves the right to supplement her answers to these
questions and requests for documents if additional information come
into her possession.

Respectfully submitted,

Counsel for Responden , Rosemary Pooler



FEDERALR ZLCTION CONM88ON
MATTZR-UMWD3-RMIW= 2677

RESVONDENS: JAUS K. MALEAY. ]r1IDD8 07
ROSEMARY POOLER AND 7RINDS 01 R08EMART POOLBR 88

Questions and Request for the Production of Documents to Rosemary
Pooler regarding the office space rented in the Syracuse Building
from November, 1986 to March, 1988.

RBUMS

INTERROGATORY NO. 1: State the total amount in expenditures
you made in connection with the office space:

a. State how each expenditure related to the office
space.

b. Provide dates for each expenditure.

C) c. Identify all documents that relate to each
expenditure.

RESPONSE:

a. After occupying the office space in the Syracuse Building,
Rosemary Pooler made periodic determinations of what percentage of

M) her activities in the office encompassed political, as opposed to
legal, business or personal activity. She made an independent
valuation of such activity and authorized Friends of Rosemary Pooler,
her 1986 campaign committee, and Friends of Rosemary Pooler '88,
her 1988 campaign committee, to compensate Eagan Real Estate
(hereinafter "Eagan") accordingly. These payments were disclosed
on appropriate Federal Election Commission reports.

Respondents do not dispute the accuracy of footnote 1 of the
Federal Election Commission's "Factual and Legal Analysis" dated
April 25, 1989 (hereinafter "footnote 1"). Said footnote outlines
the lease and utility payments by either Friends of Rosemary Pooler
and Friends of Rosemary Pooler '88 (hereinafter "the Pooler
Committees") to Eagan Real Estate (hereinafter "Eagan") during the
period of November, 1986 and March 31, 1988.

b. The dates in footnote 1 correspond with the dates on the
checks written by the Pooler Committees.

c. Attached are three cancelled checks written by Friends
of Rosemary Pooler '88 which are listed in footnote 1. Other
cancelled checks listed have not been located to date.

INTERROGATORY NO. 2: State your relationship with the Eagan
Real Estate Co. and any of its officers, directors, agents or



employees. Identify all documents relating to any relationship

between you and anyone associated with Eagan Real Estate.

RESPONSE:

All contacts with Eagan or its agents occurred through Rosemary
Pooler personally.

INTERROGATORY NO. 3: State your relationship with the
Lumbermens Mutual Casualty Co. and any of its officers, directors,
agents or employees. Identify all documents relating to any
relationship between you and anyone associated with the Lumbermens
Mutual Casualty Co.

RESPONSE:

No relationship existed between Lumbermens and the Pooler
Committees or Mr. Hanley.

INTERROGATORY NO. 4: Identify all officers, directors,
employees, staff members and other persons affiliated with your
committees who are in any way associated with the Eagan Real Estate
Co. or Lumbermens Mutual Casualty Co. or any of their officers,
directors, agents or employees.

RESPONSE:

rAll contacts with Eagan or its agents occurred through Rosemary
Pooler personally. No contacts existed directly with Lumbermens
and any of its agents.

INTERROGATORY NO. 5: Please provide each and every document
that concerns the above, including but not limited to those
identified in response to the above question.

RESPONSE:

All relevant documents are attached in response to Interrogatory
No. 1.

Respondent reserves the right to supplement its answers to these
questions and requests for documents if additional information come
into its possession.

Respectfully submitted,

"esli4 J. Kerman /
Counsel for Respon ents, James M. Hanley,

Friends of Rosemary Pooler and Friends
of Rosemary Pooler '88
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September 23, 1988

Lawrence M. Noble, Esquire
General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

RE: MR 2677

Dear Mr. Noble:

This letter constitutes the response of Friends of Rosemary

Pooler and James M. Hanley, as Treasurer, ("Respondents"), to a

complaint, MUR 2677, filed by the National Republican Congressional
Committee ("NRCC") which alleges that Respondents may have violated

the Federal Election Campaign Act of 1971, as amended ("the Act").

I. INTRODUCTION

The complaint alleges both that Respondents have violated the
Act by accepting in-kind corporate contributions in the form of

discounted rents and that Rosemary Pooler has converted campaign

funds to personal use.Y/ The NRCC bases its politically-motivated
allegations on accounts presented by local Syracuse newspapers.

1/ The fact that these allegations are mutually exclusive does

not deter the NRCC.



Lawrence M. Noble, Esquire
September 23, 1988
Page 2

Respondent will demonstrate that these press accounts do not
accurately represent the actual arrangements entered into by Rosemary
Pooler. Specifically, the newspaper accounts falsely assume that
Respondent, not Rosemary Pooler, entered into the referenced rental
agreements.

Therefore, Respondents request that the FEC take no action on
this matter because Rosemary Pooler acted as a private citizen when
she entered into the rental agreements which are the subject matter
of this complaint. Further, any concomitant political use of the
office space was paid for by Friends of Rosemary Pooler '88, the
authorized campaign committee of Rosemary Pooler, in accordance with
federal election law requirements.

In this complaint, the NRCC is essentially asking the FEC to
deny a private citizen the opportunity to negotiate a reduced rent

- in an office building on an "as is" basis while deciding whether
to seek employment in the private sector or to run for federal
office. Then, once the private citizen decided to become a federal
candidate, the NRCC requests that the FEC reprimand the candidate
for having her campaign committee pay a pro-rated, fair-market value
amount of rent for office space which was used, in minor part, to
conduct campaign-related activity. Both of these meritless NRCC
requests should be expeditiously dismissed.

CD
II. FACTS

In 1986, Rosemary Pooler unsuccessfully challenged incumbent
-- George Wortley in the 27th Congressional District of New York.

Subsequent to this election, Rosemary Pooler entered into an oral
agreement with Eagan Real Estate, Inc. ("Eagan") which managed an
office building at 224 Harrison Street in Syracuse, New York.
Under the terms of this agreement, Rosemary Pooler agreed to lease
Office 202 on a week-to-week basis and to pay for electrical and
janitorial services for the year 1987. Rosemary Pooler entered into
this rental agreement at a time when she was no longer a candidate
for federal office and continued under the terms of the oral
agreement up to October 27, 1987, when she officially became a
federal candidate.

After a difficult 1986 election campaign, Rosemary Pooler sought
office space in downtown Syracuse as a base from which to explore
professional options: she eventually obtained a job in Albany and
was appointed a visiting professor at Syracuse University College
of Law. Rosemary Pooler also spent time recovering from the demands
of the previous election. Respondents do not deny that on occasion



Lawrence M. Noble, Esquire
September 23, 1988
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Rosemary Pooler utilized the office space for political purposes;
however, the space was leased not by the Friends of Rosemary boaler,
but by Rosemary Pooler personally for nonpolitical purposes.

Rosemary Pooler leased Office 202 on an "as is" basis. This
arrangement served to the mutual benefit of both landlord and tenant.
Eagan could not have rented the premises at a base rate of $12 per

square foot, the market value, without having done tenant
improvements amounting to $10 to $15 per square foot. Eagan,
therefore, did not have to do any internal repairs until a permanent
tenant was found. Since Rosemary Pooler was to pay for the
utilities, Eagan did not suffer any losses by renting to Rosemary
Pooler.

At all relevant times in 1987 and 1988, Eagan listed the

premises for rental. Since Rosemary Pooler's lease was on a week-
to-week basis, she would have had to evacuate the premises

immediately, if a permanent tenant was found. As of September 12,

1988, Office 202 has not been rented.

When Rosemary Pooler officially became a candidate on October
27, 1987, she began paying $150.00 per month until the end of the
year. This new agreement was voluntarily initiated by Rosemary
Pooler. Beginning on January 1, 1988, a new agreement was again
negotiated between Rosemary Pooler and Eagan whereby Eagan agreed
to give 30 days notice in exchange for a rent of $250.00 per month
plus electricity. Rosemary Pooler terminated her occupancy on March
31, 1988.

III. DISCUSSION

Rosemary Pooler entered into an oral agreement to lease
unfurnished and unimproved office space as a private citizen between
her 1986 and 1988 campaigns. During this period, she was free to
enter into such agreements which concerned her present personal and
professional goals and had no bearing on any past or future political
activities. As these arrangements were nt made by, or for the
benefit of, either her 1986 or 1988 campaigns, Rosemary Pooler could
not have accepted illegal corporate contributions or converted
campaign funds for personal use.

After the 1986 election, Rosemary Pooler remained a public
figure in Syracuse. It was, therefore, not unlikely that she would
occasionally engage in political activity and might also choose to
again seek federal office in 1988. Nonetheless, it would be grossly
unfair to require, as the NRCC suggests, that the mere likelihood



Lawrence M. Noble, Esquire
September 23, 1988
Page 4

that a former candidate will again seek federal office precludes
the individual from entering into agreements as a private citizen
-- for personal and professional purposes -- because such agreements
automatically encompass political activities of a yet unannounced
campaign or a former campaign. Under such an interpretation, almost
any activity of a public individual such as Rosemary Pooler would
be subject to the scrutiny of the FEC and unsubstantiated and
politically-motivated charges from the NRCC.

Respondents do not contend that Rosemary Pooler totally
disengaged herself from politics for the period of January 1, 1987
to October 27, 1988, nor should they be required to do so: such
a bright line distinction between public and private life would be
rare. However, Rosemary Pooler's primary focus was nonpolitical
and access to office space in Syracuse facilitated her ability to
pursue her nonpolitical interests.

To the extent that Rosemary Pooler used the office space in

ex questions for political purposes, her 1988 campaign committee paid

Eagan and reported such expenses on its FEC reports. The amount
of the utilities and janitorial services constituted a fair market
valuation of actual political activity prior to October 23, 1987.
Therefore, Friends of Rosemary Pooler '88 paid for these services.
In accordance with her continuing good faith efforts to report any
political activity in this office, Rosemary Pooler acted responsibly

C and further modified her rental agreement subsequent to her
announcement to again run for federal office. The increase in rent
paid to Eagan, which was also paid by Friends of Rosemary Pooler
'88, reflected an increase in the valuation of the political
activity.

Finally, the NRCC alleges that by renting the office space at
below fair market value, Respondent accepted illegal in-kind
corporate contributions. Respondents contend that Rosemary Pooler
did not rent at below the fair market value of the actual space
utilized. As mentioned previously, Eagan could not have leased space
to a permanent tenant at the market value of $12 per square foot
without undertaking normal tenant improvement costs. Botil parties
benefitted from an agreement which contained significant tradeoffs:
Rosemary Pooler received a reduced rent for unimproved, austere
conditions with a promise of only one week's notice prior to
termination while Eagan continued seeking to lease office space,
which is still vacant today, and neither suffered any financial
losses nor expended any money to improve the office space.

MF ~:!i ?
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For the foregoing reasons, Respondents request that the
commission take no further action in connection with this matter.

Respectfully Submitted,

BY: _ __ __ __ _

Leslie J. Kerman
1140 19th Street, N.W.
Suite 900
Washington, D.C. 20036
(202) 861-1877

MAttorney for Friends of Rosemary
Pooler and James M. Hanley as
Treasurer
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FEDERAL ELECTION COMMISSION
WASHINGTON. D C. 20463

September 20# 1989

Thomas C. Buckel, Jr.
Hancock & Estabrook
Mony Tower I
P.O. Box 4976
Syracuse, Now York 13221-4976

RE: IUR 2677

Eagen Real Estate

NDear Mr. Buckel:

Please fill out the enclosed Designation of Counsel Form
and return it to the Federal Election Comission--Office of the
General Counsel at your earliest possible convenience.

Thank you for your cooperation in this matter and if you
have any questions please contact Craig Douglas Reffner, the
attorney assigned to this matter, at (202) 376-5690.

Sincerely,

,Lois G. rner
Associate General Counsel
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September 27, 1989

RAYMOND A. NUST
£VAN W, HANCOCE

CHARLIS H BASSET
DAVID 7. GARVIy

COUNSEL

DANIEL . SAM. ANJONN T NJ CAN"
STEVEN X. SMAW
JONN L. IMURAl. JRt.
ENET P. HOLDENSTEPNEN A DONATO
NARS J. SCNULTE
ALAN J. PIERCE
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LLOYD C. SNAFPE
CAMILLC A. WOLNIS

*ALAO AoMTTEo TO FLORIDA 0AR

Lois G. Lerner
Associate General Counsel
Federal Election Commission
Washington, D.C. 20463

Re: MUR 2677 - Eagan Real Estate

Dear Ms. Lerner:

Enclosed please find the Designation of Counsel Form for
Nthe above-referenced matter.

CA'

If you have any questions, please contact me.

Sincerely,

HANCOCK & ESTABROOK

Thomas C. Buckel, Jr.

CD

TCB/jb
Enclosure

C")C-

CD
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3-- 2677-Eaari Real Estate

u o o Hancock & Estabrook

Thomas C. Buckel, Jr., Esq.

MONY Tower I, P.O. Box 4976

Syracuse, NY 13221

V N 0= 315-471-3151

The above-named Individual is hereby designated as my

counsel and is authorized to receive any notifications an4. other

counications from the Commission and to act on my belialt-fore

the Commission.

RRESPOD 1 T HAM:

ADDIRSS:

HONE 'pRnE:
BusIms iPinO ,

Eagan Real Estate

MONY Tower I, Suite 1600

100 Madison Street

Syracuse, New York 13202

(315) 474-7411

. -

I O/ow " 45 7
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BYRACUSE, NEW YORK 1*21-407

TELEPHONE 4415) 4-81I1

TEL9COP6ER (8313 4"-#S67

I2 WOLF ROAS

ALMANV. NEW YORM 13208

TELEPHONE9 16) 45-0O

TELECOPIER 4014h 43-7721

S PAYNE6 STREET

NAMILTON. NEW YORK 18840

TELEPHONE 4813) 6344080

November 9, 1989

89 NOV 13 All I1: 2" Avi" "u "LE N. oG o
DAVID T. OASVYV

COUNIL

DANIEL S. NSESAN
JOHN T. Me CAN
STEVEN S. SNA
JOHN L. MIIAG. Jo.
KNNETH P. HOLSEN
STEPHEN A. ONATO
MASIR J. SCHULTI
ALAN J. P5IVI
H. KATHLEEN LYNN
NANCY F. HOSNCM
MAnTHA L. S EOY
LAURA A. PUSCO
ft. JOHN CLASK
SENE L. JAMES
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JOHN T. CASEY. JR.
DAMIL P. FLETCHER
MICHAEL A. OSOPALLO
ELIZASET A. OALVAONO
LLOYD C. SHAPgpeSt
CAMILLE A. WOLNIX

*ALSO ADMITTED TO pLORIeA *A&

Craig Reffner
Federal Election Commission
Washington, D.C. 20463

Re: MUR 2677

Eagan Real Estate

Dear Mr. Reffner:

Enclosed please find Eagan Real Estate's Answers to
Second Interrogatories for the above-referenced matter.

Very truly yours,

HANCOCK & ESTABROOK

Thomas C. Buckel, Jr.

TCB/jw
Enclosure

IIT
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In Re:

EAGAN REAL ESTATE,

Respondent.

e

ANSWERS TO SECOND
INTERROGATORIES

Respondent, Eagan Real Estate (hereinafter "Eagan"),

hereby answers the Second Interrogatories as follows:

INTERROGATORIES #1: In regard to the rental payments you

received for the office space occupied by Rosemary Pooler and

her campaign committees, state the amount of rent paid and the

-- date it was received from:

(a) Rosemary Pooler, personally;

(b) Friends of Rosemary Pooler, the

Committee for Rosemary Pooler's 1986 congressional campaign; and

(c) Friends of Rosemary Pooler '88,

o the Committee for Rosemary Pooler's 1988 congressional campaign.

Include any documents that verify the

amounts stated in your answer.

ANSWER #1: The Eagan accounting department does

not keep a record of the payor on rental checks - only a record

that the rent has been paid. Its records only indicate that

under the oral agreement made with Pooler for the year 1987,

! !!/ , i



the agreed rent was paid. Eagan's records show that "Friends

of Pooler" were billed $250 per month plus electricity for the

first three months of 1988 and that payments were made. The

premises were vacated on March 31,, 1988. Eagan has no records

or knowledge as to whether the rent for that period was paid by

Pooler personally or by "Friends of Pooler".

INTERROGATORY #2: Describe the customary arrangements

that you make with tenants for the payment of rent, including

the date that payment be made (i.e., on the first of each

month, at the beginning of each week, quarterly intervals,

etc.) and the actions taken by you when rental payments are
NI

late. Include any documents which support your answers.

_ ANSWER #2: Tenants operating under a lease are

billed monthly and are expected to pay by the tenth of the

month billed. If payments are late, contact is made with

tenant to rectify the default. If after a period of time Eagan

is unsuccessful in collecting rent due, the matter will be,

depending on the tenant and circumstance, turned over to our

attorney.

ITERROGATORY $3: Were the arrangements and procedures

described above, in answer to interrogatory No. 2, followed

with regard to the tenancy of Rosemary Pooler and her

committee. If not, describe the arrangements and procedures

that actually were followed.



ANSWER #3:

Dated: November 9, 1989

Yes. There were no delinquencies.

Eagan Real Estate

By:
MONY Tower I
Syracuse, New York

eN f

13202



BEFOUR TE FrDERtAL lLECTZOi CONRZSSZON

In the Matter of SENSITIVE
Rosemary Pooler MUR 2677Friends of Rosemary Pooler and )Sharon Sherman, as treasurer )Friends of Rosemary Pooler '88 and )
James M. Hanley, as treasurer )Eagen Real Estate Co. )Lumbermens Mutual Casualty Co. )

GENERAL COUNSEL' S REPORT

I. BACKGROUND

This matter arose from a complaint filed by the National
Republican Congressional Committee ("NRCC") alleging that Rosemary
Pooler, a 1986 and 1988 candidate for U.S. Congress, and her 1986
and 1988 Campaign Committees violated Section 441b(a) of the

Federal Election Campaign Act, as amended (the "Act"), by renting
office space at below market value. The office in question is
located in a building owned by Lumbermens Mutual Casualty Company

CO ("Lumbermens") and managed by Eagen Real Estate Company ("Eagen").

The complaint also alleged that Rosemary Pooler violated Section
439a of the Act by utilizing this office space for her personal
use while her 1986 and 1988 Committees paid the rent. After
reviewing the allegations in the complaint and the responses
received thereto the Commission found reason to believe that
Rosemary Pooler, Friends of Rosemary Pooler and Sharon Sherman, as
treasurer (known collectively as the "1986 Committee"), Friends of
Rosemary Pooler '88 and James M. Hanley, as treasurer (known
collectively as the "1988 Committee"), Lumbermens, and Eagen
violated 2 U.S.C. s 441b(a). The Commission, at that time, also
determined to defer taking action regarding the allegation that
Rosemary Pooler violated Section 439a of the Act.
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zI. ANALYSIS

A. Section 441b(a) Violation

The Act prohibits corporations and labor unions from making
contributions or expenditures in connection with any federal
election and prohibits any candidate or political committee from
knowingly accepting such prohibited contributions. 2 U.S.C.

5 441b(a). The Act defines "contribution" or "expenditure" to
include any direct or indirect gift or anything of value to any
candidate or political committee. 2 U.s.c. S 441b(b)(2).
Commission regulations explain that "anything of value" includes
all in-kind contributions, including the provision of any goods or
services without charge or at a charge which is less than the
usual and normal charge for such goods or services. 11 C.F.R.

S 100. 7 (a)(1)(iii)(A). The term "usual and normal charge" is
defined to mean in the case of goods, the price of those goods in
the market from which they ordinarily would have been purchased at
the time of the contribution. 11 C.F.R. S 100.7(a)(1)(iii)(B).

In the specific context of rent charged, the Commission has
considered the rental terms for other tenants in the same or
similar building, taking into consideration the services provided
and the condition and marketability of the premises. See MURs

2670 and 2758.

The office at issue here, known as Area 242 or Office 202,
measures 42' x 12', approximately 500 square feet, and is located
in the Syracuse Building, at 224 Harrison Street, Syracuse, New
York. Rosemary Pooler and her 1986 and 1988 Campaign Committees
occupied Office 202 over a fifteen month period, under two
different leases. The first lease, an oral lease, was in effect
from January 1, 1987 through December 31, 1987. Under the terms
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of this lease, no improvements would be made to the office and the

tenant would be afforded one week's notice to vacate and would pay

a rental charge of $150.00 per month, excluding electricity. The

second lease, beginning on January 1, 1988, provided for one

month's notice to vacate and a monthly rental fee of $250.00,

excluding electricity. 1 This lease, which was reduced to writing
on March 15, 1988, was terminated on March 31, 1988, when Rosemary

Pooler and the 1988 Committee vacated Office 202. Respondents

Eagen and Lumbermens state that they received approximately $2,038

in rent and related payments over the course of these two

leases. 2

In considering whether there has been a violation of

2 U.S.C. 5 441b(a), the Commission must determine whether Rosemary

Pooler and her 1986 and 1988 Committees were charged a usual and

normal rent by Lumbermens and Eagen and whether such rent actually

1. These figures were provided by Rosemary Pooler and her 1986
and 1988 Committees. The figures provided by Respondents
Lumbermens and Eagen disclose that the rent charged during the
first lease was $3.25 per square foot, which equates to
approximately $164.00 per month, and $5.13 per square foot
during the second lease, which equates to $258.00 per month.

2. A review of respondents' answers to the Commission's
interrogatories discloses that $1,822.71 was paid for rent and
$214.85 was paid for related costs as set forth below:

Friends of Rosemary Pooler (the 1986 campaign committee)
June 11, 1987 $497.89
August 19, 1987 $ 21.75
November 4, 1987 $253.07

Subtotal $772.71

Friends of Rosemary Pooler '88
December 28, 1987 $300.00
March 1, 1988 (electric) $173.72
March 15, 1988 $750.00
May 2, 1988 (electric) $ 41.13

Subtotal $1,264.85

Total $2,037.56



was paid. Both Lumbermens and Kagen contend that the rent charged

for Office 202 throughout the entire occupancy period represented

its fair market value given the following factors: 1) Office 202
was unimproved which allowed Lumbermens to keep its overhead costs

down to $1.90 per square foot rather than the usual $10.00 to

$15.00 per square foot for improved office space; 2) the first

lease provided for one week's notice to vacate and the second

lease, which called for higher monthly rental payments, provided

for one month's notice; 3) Office 202 was small and had a

partition in it which made it unattractive; and 4) Office 202 was
vacant at the time the first lease began in January 1987, and the

opportunity of renting it, even at a reduced rate, would provide

some revenue. Additionally, Eagen cites three other instances

where a reduced rent was charged for unimproved office space in

the Syracuse Building. See Attachment A. Taking into
consideration all of the above factors the rent to be assessed for
Office 202 appears to meet the "usual and normal charge"

requirement of the Act.

-- The evidence on hand, however, reveals that the rent

provisions of the leases were not enforced. The total rent

actually paid amounts to less than that allegedly charged for the

office space. Under the terms of the leases, the entire amount of

rent charged totaled $2,550.00. However, the actual rental

payments made total only $1,822.71, leaving $727.29 in uncollected

and unpaid rent. In addition, it appears that Lumbermens and

Eagen failed to make timely collection of the rent. In its answer

to the Commission's second set of interrogatories, Eagen asserted

that its normal business practice is to make tenants pay rent on a

monthly basis and to require full payment by the tenth of the
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month. With regard to the occupancy of Office 202 by Rosemary

Pooler and her 1986 and 1988 Committees, this normal business

practice was not followed. The cancelled checks reveal that rent
was actually paid on an irregular basis. The rent for the months

of November and December 1987, for example, was not paid until

December 28, 1987, and rent for the months of January, February

and March of 1988 was not tendered until March 15, 1988. The

evidence adduced thus demonstrates that Lumbermens and Eagen, both

corporations, contributed to Rosemary Pooler in violation of

2 U.S.C. 5 441b(a).

B. Section 439a Violation

The complaint in this matter also alleged that Rosemary

Pooler used Office 202 for personal use, including her law

practice, while the 1986 and 1988 Committees paid the rent. rn

her response to the Commission's discovery requests, Pooler

asserts that from January 1, 1987 through October 21, 1987, the

date she declared for the 1988 congressional election, she

utilized Office 202 for both her personal and professional

interests and for other matters related to winding up her 1986

campaign. Pooler states that the rent paid by the 1986 Committee

during this period reflects the pro rata amount of time in which

Office 202 was used for matters relating to her unsuccessful 1986

candidacy. However, in response to the Commission's

interrogatories, Pooler refuses to disclose either the amount of

time in which she used the office for non-campaign purposes or how
much rent she personally paid. She bases her refusal to disclose

such information on the grounds that since she is a lawyer, and

since the information sought by the Commission relates to her law

practice, such information is protected by the attorney-client



privileg.3

Under 2 U.S.C. 5 439a, funds received by a candidate as
contributions, which are in excess of the amount necessary to
defray the candidatets expenditures, may not be converted by the
candidate to any personal use. It is apparent from information
presently available that during the time Rosemary Pooler and her
1986 and 1988 Committees occupied Office 202, she did not pay any
rent from her own funds. The cancelled checks, provided by the
1986 and 1988 Committees, total $1,822.71 for rent, which is the
exact amount of money that Lumbermens and Eagen acknowledge having
received for the entire occupancy of Office 202. In light of the

?,N foregoing, this Office recommends that the Commission find reason
r\1 to believe that Rosemary Pooler violated 2 U.S.C. 5 439a.

r , III. CONCILIATION REQUESTS

C:)
0

3. Respondent Pooler's assertion of the attorney-clientprivilege is simply without merit here. The attorney-clientprivilege is intended to protect communications made between anattorney and a client for the purpose of obtaining and renderinglegal advice. Upjohn Co. v. United States, 449 U.S. 383, 389(1981). The policy behind the privilege is to insure confidenceand allow for complete disclosure of information. The privilegeonly protects those matters which are intended by the client tobe confidential; peripheral matters, not intended to beconfidential, are not protected. The information sought by theFederal Election Commission in this matter relates to the amountof time Rosemary Pooler used Office 202 for non-campaignpurposes. That information does not relate to any privilegedcommunications made to Rosemary Pooler by her clients; thereforethe attorney-client privilege does not apply.
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IV. RECOKRKNDATIORS

1. Find reason to believe that Rosemary Pooler violated
2 U.S.C. 5 439a.

3.

4.

5. Approve the proposed letters.

6. Approve the Factual and Legal Analysis.

Lawrence H. Noble
General Counsel

Date"
BY:

Lois G. iLerner
Associate General Counsel

Attachments
1. Discovery Responses and requests for pre-probable

cause conciliation
Proposed letters
Factual and Legal Analysis
Proposed conciliation agreements

Staff Assigned: Craig Douglas Reffner



V ~

FEDERAL ELECTION COMMISSION
WASHINGTON, D.C 20463

MEMORANDUM

TO: LAWRENCE M. NOBLE
GENERAL COUNSEL

MARJORIE W. EMMONS/DELORES HARRIS
COMMISSION SECRETARY

FROM:

DATE: APRIL 2, 1990

SUBJECT: MUR 2677 - GENERAL COUNSEL'S REPORT
DATED MARCH 28, 1990

Attached is a copy of Commissioner Elliott's

vote sheet with comments regarding the above-captioned

matter.

Attachment:
Copy of Vote Sheet



FEDERAL ELECTION COMMISSION
WASHINCTON D C '046

MEMORANDUM

TO:

FROM:

DATE:

SUBJECT:

LAWRENCE M. NOBLE
GENERAL COUNSEL

MARJORIE W. EMMONS /DELORES HARRIS
COMMISSION SECRETARY

APRIL 2, 1990

MUR 2677 - GENERAL COUNSEL'S REPORT
DATED MARCH 28, 1990

The above-captioned document was circulated to the

Commission on Thursday, March 29_ 1990 at 4:00 p.m.

Objection(s) have been received from the Commissioner(s)

as indicated by the name(s) checked below:

Commissioner

Commissioner

Commissioner

Commissioner

Commissioner

Commissioner

Aikens

Elliott

Josefiak

McDonald

McGarry

Thomas

This matter will be placed

for APRIL 10, 1990

on the meeting agenda

Please notify us who will represent your Division before the

Commission on this matter.

xxx

xxx



FEDERAL ELECTION COMMISSION
WASHINCTON. D C 204bi

MEMORANDUM

TO:

FROM:

DATE:

SUBJECT:

LAWRENCE M. NOBLE
GENERAL COUNSEL

MARJORIE W. EMMONS/DELORES HARRISO
COMMISSION SECRETARY

APRIL 3, 1990

MUR 2677 - GENERAL COUNSEL'S REPORT
DATED MARCH 28, 1990

The above-captioned document was circulated to the

Commission on Thursday, March 29, 1990 at 4!QQ p -

Objection(s) have been received from the Commissioner(s)

as indicated by the name(s) checked below:

Commissioner

Commissioner

Commissioner

Commissioner

Commissioner

Commissioner

Aikens

Elliott

Josefiak

McDonald

McGarry

Thomas

This matter will be placed
APRIL 10, 1990

on the meeting agenda

Please notify us who will represent your Division before the

Commission on this matter.

xxx

xxx

xxx

for



5EFORI THE FEDERAL ELECTION COMMISSION

In the matter of )

Rosemary Pooler ) MUR 2677Friends of Rosemary Pooler and )
Sharon Sherman, as treasurer )Friends of Rosemary Pooler '88 and )James 1N. Hanley, as treasurer IEagen Real Estate Co. )Lumbermens Mutual Casualty Co. )

CERTI FICATION

qI, Marjorie W. Emmons, recording secretary for the
Federal Election Commission executive session of April 10,
1990, do hereby certify that the Commission took the

following actions in MUR 2677:

1. Failed in a vote of 3-3 to pass a notion to

a) Reject the General Counsel's recomnenda-
tion to find reason to believe thatRosemary Pooler violated 2 U.S.C. S 439a.

b) Enter into conciliation prior to a findingof probable cause to believe with Lumber-sens Mutual Casualty Company.

c) Enter into conciliation prior to a finding
of probable cause to believe with Eagen
Real Estate Company.

d)

(continued)
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Federal 8l*9tion Commission 
Page 2Certification for NUR 2677April 10, 1990

e) Direct the Office of General
Counsel to proceed to the nextstage of the enforcement processwith respect to the campaign
committees.

f) Direct the Office of General
Counsel to send the appropriate

If letters pursuant to the above-notedactions.

Commissioners McDonald, McGarry, andThomas voted affirmatively for the motion;Commissioners Aikens, Elliott, and Josefiakdissented.

0 2. Decided by a vote of 6-0 to reconsider
teprior vote.-

Commissioners Aikens, Elliott, Josefiak,McDonald, McGarry, and Thomas votedaffirmatively for reconsideration.

(continued)



Federal 2e*ctLon Commission Page 3
Certification for NUR 2677
April 10,1990

3. Decided by a vote of 5-1 to

a) Reject the General Counsel's recommenda-
tion to find reason to believe that
Rosemary Pooler violated 2 U.S.C.
S 439a.

b) Enter into conciliation prior to a
finding of probable cause to believe
with Lumbermens Mutual Casualty Company.

c) Enter into conciliation prior to a
finding of probable cause to believe
with Eagen Real Estate Company.

d)

e) Direct the Office of General Counsel
to proceed to the next stage of the
enforcment process against the two
campaign committees.

f) Direct the Office of General Counsel
to send appropriate letters pursuant
to the above-noted actions.

Commissioners Elliott, Josefiak, McDonald,
McGarry, and Thomas voted affirmatively
for the decision; Commissioner Aikens dissented.

Attest:

Date . Emons
Se/etary of the Commission



FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

April 17, 1990

Thomas C. Buckel, Jr., Esq.
Hancock & Estabrook
Mony Tower I
P. 0. Box 4976
Syracuse, New York 13221-4976

RE: MUR 2677
Eagen Real Estate Co.

Dear Mr. Buckel:

On April 18, 1989, the Federal Election Commission found
reason to believe that your client violated 2 U.S.C. 5 441b(a).
At your request, on April 10 , 1990, the Commission
determined to enter into negotiations directed towards reaching
a conciliation agreement in settlement of this matter prior to a
finding of probable cause to believe.

Enclosed is a conciliation agreement that the Commission
has approved in settlement of this matter. If your client
agrees with the provisions of the enclosed agreement, please

C) sign and return it, along with the civil penalty, to the
Commission. In light of the fact that conciliation
negotiations, prior to a finding of probable cause to believe,
are limited to a maximum of 30 days, you should respond to this
notification as soon as possible.

If you have any questions or suggestions for changes in the
agreement, or if you wish to arrange a meeting in connection
with a mutually satisfactory conciliation agreement, please
contact Craig Douglas Reffner, the attorney assigned to this
matter, at (202) 376-5690.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois G. erner
Associate General Counsel

Enclosure
Conciliation Agreement



FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

April 17, 1990

Daniel J. Swillinger, Esq.
1000 Thomas Jefferson Street, N.W.
Suite 600
Washington, D.C. 20007

RE: MUR 2677
Lumbermens Mutual Casualty Company

Dear Mr. Swillinger:

On April 18, 1989, the Federal Election Commission found
reason to believe that your client violated 2 U.S.C. S 441b(a).
At your request, on April 10 , 1990, the Commission
determined to enter into negotiations directed towards reaching
a conciliation agreement in settlement of this matter prior to a
finding of probab'e cause to believe.

Enclosed is a conciliation agreement that the Commission
has approved in settlement of this matter. If your client
agrees with the provisions of the enclosed agreement, please
sign and return it, along with the civil penalty, to the
Commission. In light of the fact that conciliation

0 negotiations, prior to a finding of probable cause to believe,
are limited to a maximum of 30 days, you should respond to this
notification as soon as possible.

If you have any questions or suggestions for changes in the
agreement, or if you wish to arrange a meeting in connection
with a mutually satisfactory conciliation agreement, please
contact Craig Douglas Reffner, the attorney assigned to this
matter, at (202) 376-5690.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois G. L rner
Associate General Counsel

Enclosure
Conciliation Agreement



FEDERAL ELECTION COMMISSION
WASHINGTON. DC. 20463

April 27, 1990

Leslie J. Kerman, Esq.
Epstein Becker & Green
1140 19th Street, N.W.
Washington, D.C. 20036-6601

RE: MUR 2677
Rosemary Pooler
Friends of Rosemary Pooler and
Sharon Sherman, as treasurer

Friends of Rosemary Pooler '88
and James m. Hanley, as treasurer

Dear Ms. Kerman:

On August 31, 1988, the Federal Election Commission (the"Commission") notified your clients of a complaint allegingviolations of certain sections of the Federal Election Campaign
Act of 1971, as amended (the "Act").

On April 18, 1989, the Federal Election Commission foundM) reason to believe that Rosemary Pooler violated 2 U.S.C.
S 441b(a), Friends of Rosemary Pooler and Sharon Sherman, astreasurer, violated 2 U.S.C. 5 441b(a), and Friends of Rosemary

0 Pooler '88 and James M. Hanley, as treasurer, violated 2 U.S.C.
S 441b(a). Subsequently, on April 10, 1990, the Commission1q, found, on the basis of information in the complaint, and
information provided by your clients, that there is no reason tobelieve Rosemary Pooler violated 2 U.S.C. S 439a. Accordingly,with regard to the Section 441b(a) violations, the Commission ismoving on to the next stage of the enforcement process.

If you are interested in pursuing pre-probable causeconciliation, you should so request in writing. See 11 C.F.R.
S 111.18(d). Upon receipt of the request, the Offi-ce of theGeneral Counsel will make recommendations to the Commission
either proposing an agreement in settlement of the matter orrecommending declining that pre-probable cause conciliation be
pursued. The Office of the General Counsel may recommend thatpre-probable cause conciliation not be entered into at this timeso that it may complete its investigation of the matter.
Further, the Commission will not entertain requests for
pre-probable cause conciliation after briefs on probable cause
have been mailed to the respondent.



Leslie J. Kerman, Esq.
Page 2

If you have any questions, please contact Craig Douglas
Reffner, the attorney assigned to this matter, at (202)
376-5690.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois G. Le ner
Associate General Counsel

C\)



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

i May 14, 1990

Daniel J. Swillinger, Esq.
1000 Thomas Jefferson Street, N.W.
Suite 600
Washington, D.C. 20007

RE: MUR 2677

Lumbermens Mutual Insurance Co.

Dear Mr. Swillinger:

On April 17, 1990, you were notified that, at your request,
the Federal Election Commission determined to enter into

I r negotiations directed toward reaching a conciliation agreement in
settlement of this matter prior to a finding of probable cause to
believe. On that same date you were sent a conciliation agreement
offered by the Commission in settlement of this matter.

Please note that conciliation negotiations entered into
prior to a finding of probable cause to believe are limited to a
maximum of 30 days. To date, you have not responded to the

0 proposed agreement. The 30 day period for negotiations will soon
expire. Unless we receive a response from you within five days,

qT this Office will consider these negotiations terminated and will
proceed to the next stage of the enforcement process.

Should you have any questions, please contact Craig Douglas
Reffner, the attorney assigned to this matter, at (202) 376-5690.

Sincerely,

Lawrence M. Noble
General Couns 1

BY: Lisa E. Klein
Assistant General Counsel



FEDERAL ELECTION COMMISSION
WASHINCTON. D.C. 20463

May 14, 1990

Thomas C. Buckel, Jr., Esq.
Hancock & Estabrook
P.O. Box 4976
Syracuse, NY 13221-4976

RE: MUR 2677
Eagen Real Estate Co.

Dear Mr. Buckel:

On April 17, 1990, you were notified that, at your request,
the Federal Election Commission determined to enter into
negotiations directed toward reaching a conciliation agreement in
settlement of this matter prior to a finding of probable cause to
believe. On that same date you were sent a conciliation agreement
offered by the Commission in settlement of this matter.

Please note that conciliation negotiations entered into
prior to a finding of probable cause to believe are limited to a
maximum of 30 days. To date, you have not responded to the
proposed agreement. The 30 day period for negotiations will soon
expire. Unless we receive a response from you within five days,
this Office will consider these negotiations terminated and will

qT proceed to the next stage of the enforcement process.

Should you have any questions, please contact Craig Douglas

Reffner, the attorney assigned to this matter, at (202) 376-5690.

Sincerely,

Lawrence M. Noble
General Cou"rsel

BY: -- isa E. Klein
Assistant General Counsel
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Phone (202)M20-1414
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May 16, 1990

Craig Reffner, Esq.
Office of the General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Re: MUR 2677
Lumberman's Mutual

NI

Dear Mr. Reffner:

Please change your records in the above referenced matter to
-4 reflect my new law firm name, address and telephone number.

(7
Thank you,

Dzn el ... Swillinger

... ..~~~~~~~~7 777' .... .. ! . .

CZ"!r
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FEDERAL ELECTION COMMISSION
W ASHINGTON , D.C. 20463

May 17, 1990

Daniel J. Swillinger, Esq.
1000 Thomas Jefferson Street, N.W.
Suite 600
Washington, D.C. 20007

RE: MUR 2677
Lumbermens mutual Casualty Company

Dear Mr. Swillinger:

This letter will confirm your telephone conversation on
May 15, 1990, with Craig Reffner of the Office of the General
Counsel, regarding the above referenced matter. At your
request, this Office has agreed to meet with you and your client
at the Federal Election Commission, on Wednesday, June 6, 1990,
at 2:30 p.m., to discuss the Commission's conciliation proposal.

If you have any questions, please contact Craig Douglas
Reffner, the attorney assigned to this matter, at (202)
376-5690.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois G. Lerner
Associate General Cofnse4
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June 7, 1990

Ms. Lisa Klein
Mr. Craig Reffner
Office of the General Counsel
Federal Election Commission
Washington, D.C. 20463

RE: MUR 2677

Dear Ms. Klein and Mr. Reffner: . 4
Thank you for meeting with Mr. Conway and me yesterday.

As we expressed to you then, it continues to be the view of
Lumbermens Mutual Casualty Co. that it has not violated the FECA.

Lumbermens does not believe that it may be held liable
as a matter of law for the unauthorized acts of its agent,
who, in effect, stole from the company. As a matter of
corporate principle and policy, Lumbermens will not admit to a
violation for which it is not responsible.

I therefore request on behalf of Lumbermens that, having
found reason to believe, the Commission take no further action
and dismiss this matter.

Sincerely,

D n el .Swillinger

unsel ifor Lumbermens
Mutual Casualty Co.

cc: John K. Conway, Esquire
DJS/dmr



iv.

lBFORE TEE FEDERAL ELECTION COMMISSION

In the Matter of

Rosemary Pooler )
Friends of Rosemary Pooler and )
Sharon Sherman, as treasurer )

Friends of Rosemary Pealer '88 )
and James ,N. Hanley, as treasurer)
Eagan Real Estate Company )
Lumbermens Mutual Casualty Company)

MUR 2677

CERTIFICATION

I, Marjorie N. Emmons, Secretary of the Federal Election

Commission, do hereby certify that on June 27, 1990, the

Commission decided by a vote of 5-0 to take the following

actions in MUR 2677:

1. Deny the request of Lumbermens Mutual Casualty
Company to take no further action, as
recommended in the General Counsel's Report dated
June 22, 1990.

2. Approve the letter attached to the General
Counsel's Report dated June 22, 1990.

Commissioners Elliott, Josefiak, McDonald, McGarry and

Thomas voted affirmatively for the decision; Commissioner

Aikens did not cast a vote.

Attest:

Date grjorie W. Emmons
Sec tary of the Commission

Received in the Secretariat: Mon., June 25, 1990 11:19 a.m.
Circulated to the Commission: Mon., June 25, 1990 4:00 p.m.
Deadline for vote: Wed., June 27, 1990 4:00 p.m.
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In the Matter of

Rosemary Pooler SENSTIVE)
Friends of Rosemary Pooler and ) RUR 2677
Sharon Sherman, as treasurer )

)
Friends of Rosemary Pooler '88 )
and James M. Hanley, as treasurer )

)
Eagan Real Estate Company )

)
Lumbermens Mutual Casualty Company )

GENERAL COUNSEL'S REPORT

1. BACKGROUND

On April 18, 1989, the Commission found reason to believe

that Rosemary Pooler, Friends of Rosemary Pooler and Sharon

Sherman, as treasurer, Friends of Rosemary Pooler '88 and James M.

Hanley, as treasurer, Eagan Real Estate Company and Lumbermens

O Mutual Casualty Company each violated 2 U.S.C. S 441b(a), in

connection with the rental of office space in a building managed

by Eagan and owned by Lumbermens.

The Commission, thereafter, on April 10, 1990, found no

reason to believe that Rosemary Pooler violated Section 439a of

the Act, but directed the Office of the General Counsel to proceed

against the two campaign Committees with regard to the Section

441b(a) violations.
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II. DISCUSSION

* On June 11, 1990, this Office received a

letter from counsel confirming his client's position and
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requesting that the Commission take no further action.

Additionally, on June 11, 1990, counsel for Respondents

Rosemary Pooler and the 1986 and 1988 Committees stated in a phone

conversation with staff of this Office that those three

Respondents would not request pre-probable cause conciliation.

In light of the foregoing, this Office is prepared to proceed to

the next stage of the enforcement process with respect to all

Respondents. Accordingly, this Office recommends that the

Commission deny Respondent Lumbermens' request to take no further

action.

III. RECOMMENDATIONS

0'\ 1. Deny the request of Lumbermens Mutual Casualty Company
to take no further action.

2. Approve the attached letter.

Lawrence M. Noble
General Counsel

Date BY: Lois G. Lerher
Associate General Counsel

Attachments
1. Request of Lumbermens
2. Proposed letter

Staff assigned: Craig Douglas Reffner



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

July 2, 1990

Daniel J. Swillinger, Esq.
Maloney & Burch
1100 Connecticut Avenue, N.W.
Washington, D.C. 20036

RE: MUR 2677
Lumbermens Mutual Casualty Co.

Dear Mr. Swillinger:

On April 17, 1990, you were notified that the Federal
Election Commission had determined, at your request, to enter into
negotiations directed towards reaching a conciliation agreement in
settlement of this matter prior to a finding of probable cause tobelieve. Subsequently, on June 7, 1990, you requested, on behalf
of your client, that the Commission take no further action in this
matter. On June 27, 1990, the Commission considered your latest
request and determined to deny it. Therefore, inasmuch as the
time period for pre-probable cause conciliation has expired, the
Commission is moving to the next stage of the enforcement process.

OIf you have any questions, please contact Craig Douglas

Reffner, the attorney assigned to this matter, at (202) 376-5690.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois G. [erner
Associate General Counsel



MEMORANDUN4

TO:

FROM:

SUBJECT:

FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 2003

Augu so 5,990

The Commission

Lawrence K. Noble.
General Counsel

MUR 2677
Rosemary Pooler
Friends of Rosemary Pooler and Sharon Sherman, as
treasurer

Friends of Rosemary Pooler '68 and James K. Hanley, as
treasurer

Lumbermens Mutual Casualty Company
Eagan Real Estate Company

Attached for the Commission's review are the briefs stating
the position of the General Counsel on the legal and factual
issues of the above-captioned matter. Copies of these briefs
and letters notifying the respondents of the General Counsel's
intent to recommend to the Commission a finding of probable
cause to believe were mailed on August 31, 1990. Following
receipt of the respondents' replies to these notices, this
Office will make a further report to the Commission.

Attachments
1. Briefs (3)
2. Letters to respondents (3)

/I



FEDERAL ELECTION COMMISSION
WASHINGTON, D C 20463

August 8, 1990

Leslie 3. Kerman, Esq.
Epstein Becker & Green, P.C.
1140 19th Street, N.W.
Washington, D.C. 20036-6601

RE: M'UR 2677
Rosemary Pooler
Friends of Rosemary Pooler and
Sharon Sherman, as treasurer

Friends of Rosemary Pooler F88 and
James M. Hanley, as treasurer

C\J Dear Ms. Kerman:

Based on a complaint filed with the Federal Election
Commission on August 24, 1988, and information supplied by you,
on behalf of your clients, the Commission, on April 18, 1989,
found that there was reason to believe your clients, violated
2 u.S.c. 5 441b(a), and instituted an investigation of this
matter.

After considering all the evidence available to the
0 Commission, the office of the General Counsel is prepared to

recommend that the Commission find probable cause to believe
q. that a violation has occurred.

The Commission may or may not approve the General Counsel's
recommendation. Submitted for your review is a brief stating
the position of the General Counsel on the legal and factual
issues of the case. Within 15 days of your receipt of this
notice, you may file with the Secretary of the Commission a
brief (ten copies if possible) stating your position on the
issues and replying to the brief of the General Counsel. (Three
copies of such brief should also be forwarded to the office of
the General Counsel, if possible.) The General Counsel's brief
and any brief which you may submit will be considered by the
Commission before proceeding to a vote of whether there is
probable cause to believe a violation has occurred.

If you are unable to file a responsive brief within 15
days, you may submit a written request for an extension of time.
All requests for extensions of time must be submitted in writing
five days prior to the due date, and good cause must be
demonstrated. In addition, the Office of the General Counsel
ordinarily will not give extensions beyond 20 days.



Leslie J. Kerman, Esq.
RUR 2677
Page 2

A finding of probable cause to believe requires that the
Office of the General Counsel attempt for a period of not less
than 30, but not more than 90 days, to settle this matter
through a conciliation agreement.

Should you have any questions, please contact Craig Douglas
Reffner, the attorney assigned to this matter, at (202)
376-5690.

Sincere y,

ence M. Noble
General Counsel

Enclosure

Brief



BEFORE THE FEDERAL ELECTION CONNISSION

In the Hatter of )
MUR 2677

Rosemary Pooler
)

Friends of Rosemary Pooler and )
Sharon Sherman, as treasurer )

)
Friends of Rosemary Pooler '88 and )
James M. Hanley, as treasurer )

GENERAL COUNSEL'S BRIEF

I. STATEMENT OF THE CASE

On April 18, 1989, the Commission found reason to believe

that Rosemary Pooler, Friends of Rosemary Pooler and Sharon

Sherman, as treasurer (the "1986 Committee"), and Friends of

Rosemary Pooler '88 and James M. Hanley, as treasurer (the "1988

Committee"),(referred to collectively as "the Tenants") violated

2 U.S.C. S 441b(a). The basis for the Commission's finding

concerned the Tenants' rental of office space at below market

value. The office space in question is located in a building

owned by Lumbermens Mutual Casualty Company ("Lumbermens") and

managed by Eagan Real Estate Company ("Eagan")(collectively known

as the "Landlords"). The Tenants assert that initially the office

space was not rented for any political purpose but for Rosemary

Pooler's personal interests and as such, no corporate contribution

could have been received. With regard to any later political use

of the office, the Tenants further argue that the lease in

question was commercially reasonable.

II. ANALYSIS

Section 441b(a) of the Act prohibits corporations from
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making contributions or expenditures from their general treasury

funds in connection with any federal election and also prohibits

federal candidates and their committees from accepting such

contributions. The term "contribution or expenditure" has been

defined to include any direct or indirect gift or anything of

value to any candidate or political committee. 2 U.s.c.

5 441b(a)(2). Commission regulations explain that "anything of

value" includes all in-kind contributions, which occur when any

goods or services are provided without charge or at a charge which

is less than the usual and normal charge for such goods or
LO)

r) services. 11 C.F.R. 5 lO0.7(a)(l)(iii)(A).

rNJ At issue here is whether the Tenants' rental arrangement

with the Landlords resulted in the acceptance of an in-kind

ro corporate contribution. The available information clearly

establishes that the full amount of rent payable during the rental

CD period was not collected. Additionally, the evidence shows that

of the rent the Tenants paid, the Landlords did not collect it in

a timely manner. Information provided by the Tenants shows that

they occupied Office 202 in the Syracuse Building over a fifteen

(15) month period, under two different leases. The first lease,

an oral lease, was in effect from January 1, 1987, through

December 31, 1987, and provided for a monthly rental charge of one

hundred and fifty dollars ($150.00), excluding electricity. The

second lease, beginning on January 1, 1988, provided for a monthly

rental fee of two hundred and fifty dollars ($250.00), excluding

electricity. This latter lease was terminated on March 31, 1988,

when the Tenants vacated office 202. In total, under the terms of
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these leases, the Tenants should have paid two thousand and five

hundred and fifty dollars ($2,550.00) in rent. The Landlords

acknowledge, however, receiving only one thousand and eight

hundred and twenty-two dollars and seventy-one cents ($1,822.71)

in rent, a figure consistent with the 1986 and 1988 Committees

financial disclosure reports. in short, the evidence shows that

the Tenants failed to pay seven hundred and twenty-seven dollars

and twenty-one cents ($727.21) in rent.

With regard to the timely payment of rent, the Landlords?

policy at the Syracuse Building is to have tenants pay rent on a

monthly basis and to require full payment by the tenth of the

month. Contrary to this policy, the Tenants' rent for the months

of November and December 1987 was not paid until December 28,

Il) 1987, while the rent for the months of January, February and March

of 1988 was not tendered until March 15, 1988. No evidence has

CD been submitted to show that the Landlords either demanded full and

timely payment from the Tenants or permitted other tenants in the

same building to make incomplete and late rental payments as a

normal course of business.

Finally, the available evidence also makes clear that

the Tenants used the office space over the fifteen (15) month

occupancy for political purposes. Rosemary Pooler has

acknowledged that from January 1987 until October 27, 1987, the

date she announced her candidacy for the 1988 congressional

election, Office 202 was used to wind-up her unsuccessful 1986

campaign. Ms. Pooler has further stated that after October 27,

1987, the office space was utilized over for the next five (5)
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months to prepare for her 1988 campaign. Additionally, financial

disclosure reports filed by both the 1986 and 1988 Committees show

a series of rental payments made to Eagan during the Tenants'

fifteen (15) month occupancy of Office 202. Accordingly, there is

probable cause to believe that Rosemary Pooler and the 1986

Committee and the 1988 Committee violated 2 U.S.C. S 441b(a).

III. GENERAL COUNSEL'S RECOMMENDATIONS

Find probable cause to believe that Rosemary Pooler,
Friends of Rosemary Pooler and Sharon Sherman, as treasurer,
and Friends of Rosemary Pooler '88 and James M. Hanley, as
treasurer, violated 2 U.S.C. 5 441b(a).

Date JJ ~General Cou / L e~c-nse -
If)

CDI



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

U9 August 8, 1990

Thomas C. Buckel, Jr., Esq.
Hancock & Estabrook
Mony Tower I
P. 0. Box 4976
Syracuse, New York 13221-4976

RE: MUR 2677
Eagan Real Estate Company

Dear Mr. Buckel:

Based on a complaint filed with the Federal Election
Commission on August 24, 1988, and information supplied by you,
on behalf of your client, the Commission, on April 18, 1989,
found that there was reason to believe your client, violated

CM 2 U.S.C. S 441b(a), and instituted an investigation of this
matter.

After considering all the evidence available to the
Commission, the Office of the General Counsel is prepared to
recommend that the Commission find probable cause to believe
that a violation has occurred.

The Commission may or may not approve the General Counsel's
recommendation. Submitted for your review is a brief stating
the position of the General Counsel on the legal and factual
issues of the case. Within 15 days of your receipt of this
notice, you may file with the Secretary of the Commission a
brief (ten copies if possible) stating your position on the
issues and replying to the brief of the General Counsel. (Three
copies of such brief should also be forwarded to the Office of
the General Counsel, if possible.) The General Counsel's brief
and any brief which you may submit will be considered by the
Commission before proceeding to a vote of whether there is
probable cause to believe a violation has occurred.

If you are unable to file a responsive brief within 15
days, you may submit a written request for an extension of time.
All requests for extensions of time must be submitted in writing
five days prior to the due date, and good cause must be
demonstrated. In addition, the Office of the General Counsel
ordinarily will not give extensions beyond 20 days.



Thomas C. Buckel, Jr., Esq.
MUR 2677
Page 2

A finding of probable cause to believe requires that the
Office of the General Counsel attempt for a period of not less
than 30, but not more than 90 days, to settle this matter
through a conciliation agreement.

Should you have any questions, please contact Craig Douglas
Reffner, the attorney assigned to this matter, at (202)
376-5690.

(
Enclosure

Brief

Sinc ly,

Lawrence M. Noble
General Counsel



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
MUR 2677

Eagan Real Estate Company )

GENERAL COUNSEL'S BRIEF

I. STATEMENT OF THE CASE

On April 18, 1989, the Commission found reason to believe

that Eagan Real Estate Company ("Eagan") violated 2 U.S.C.

S 441b(a). The basis for the Commission's finding concerned the

rental of office space at below market value to Rosemary Pooler, a

federal candidate, and her 1986 and 1988 Campaign Committees

(collectively known as "the Tenants"). Eagan, who is the managing

and leasing agent for the building where the office in question is

located, asserts that it leased office space to Ms. Pooler in her

individual capacity and was not aware that the Tenants used the

office for political purposes. Additionally, Eagan has also

argued that Rosemary Pooler's lease was commercially reasonable.

II. ANALYSIS

Section 441b(a) of the Act prohibits corporations from

making contributions or expenditures from their general treasury

funds in connection with any federal election. The term

"contribution or expenditure" has been defined to include any

direct or indirect gift or anything of value to any candidate or

political committee. 2 U.S.C. S 441b(a)(2). Commission

regulations explain that "anything of value" includes all in-kind

contributions, which occur when any goods or services are provided

without charge or at a charge which is less than the usual and



-2-

normal charge for such goods or services. 11 C.F.R.

5 100.7(a)(l)(iii)(A).

At issue here is whether the rental arrangement with the

Tenants resulted in an in-kind corporate contribution. The

available information clearly establishes that the full amount of

rent payable during the rental period was not received.

Additionally, the evidence shows that the rental payments actually

made were not collected in a timely manner. Information provided

by Eagan shows that the Tenants occupied Office 202 in the

Syracuse Building over a fifteen (15) month period, under two

different leases. The first lease, an oral lease, was in effect

(\t from January 1, 1987, through December 31, 1987, and provided for

a monthly rental charge of one hundred and fifty dollars

($150.00), excluding electricity. The second lease, beginning on

January 1, 1988, provided for a monthly rental fee of two hundred

and fifty dollars ($250.00), excluding electricity. This latter

lease was terminated on March 31, 1988, when the Tenants vacated

office 202. In total, under the terms of the Tenants' leases, two

thousand and five hundred and fifty dollars ($2,550.00) in rent

should have been collected. However, only one thousand and eight

hundred and twenty-two dollars and seventy-one cents ($1,822.71)

in rent was actually received, leaving seven hundred and

twenty-seven dollars and twenty-nine cents ($727.29) in

uncollected rent.

With regard to the timely collection of rent, Eagan stated

that the policy at the Syracuse Building is to have tenants pay

rent on a monthly basis and to require full payment by the tenth
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of the month. Contrary to this policy, the Tenants' rent for the

months of November and December 1987 was not paid until December

28, 1987, while the rent for the months of January, February and

March of 1988 was not tendered until March 15, 1988. No evidence

has been submitted to show that full and timely payment was

demanded from the Tenants or that other tenants in the same

building were permitted to make incomplete and late rental

payments as a normal course of business.

Finally, the available evidence clearly shows that Eagan

was aware that it was renting office space to the Tenants and that

the office in question would be used for political purposes.

Financial disclosure reports filed by 1986 and 1988 Committees

show Eagan's acceptance of rent checks, drawn on both the

Committees? bank accounts, over the fifteen (15) month period that

the Tenants occupied Office 202. Additionally, in a 1988 news

story concerning Ms. Pooler's lease, the property manager at the

Syracuse building, John McAuliffe, an employee of Eagan, was

quoted as saying: "We often rent spaces out for political

purposes. You rent them out either as a contribution or as a

minimum rent. I don't know anybody in politics who pays normal

rent." Syracuse Post Standard, August 19, 1988. Accordingly,

there is probable cause to believe that Eagan Real Estate Company

violated 2 U.S.C. 5 441b(a).



III. GENERAL COUNL S RECOMMENDATIONS

Find probable cause to believe that Eagan Real Estate
Company violated 2 U.S.C. 5 441b(a).

Date awrence M. NoI/ General counsel

M:)

0

1 3

-4-



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

August 8, 1990

Daniel J. Swillinger, Esq.
Maloney & Burch
1100 Connecticut Avenue, N.W.
Washington, D.C. 20036

RE: MUR 2677
Lumbermens Mutual Casualty Company

Dear Mr. Swillinger:

Based on a complaint filed with the Federal Election
Commission on August 24, 1988, and information supplied by you,
on behalf of your client, the Commission, on April 18, 1989,
found that there was reason to believe your client, violated
2 U.S.C. 5 441b(a), and instituted an investigation of this
matter.

After considering all the evidence available to the
Commission, the Office of the General Counsel is prepared to
recommend that the Commission find probable cause to believe
that a violation has occurred.

0 The Commission may or may not approve the General Counsel's
recommendation. Submitted for your review is a brief stating
the position of the General Counsel on the legal and factual
issues of the case. Within 15 days of your receipt of this
notice, you may file with the Secretary of the Commission a
brief (ten copies if possible) stating your position on the
issues and replying to the brief of the General Counsel. (Three
copies of such brief should also be forwarded to the Office of
the General Counsel, if possible.) The General Counsel's brief
and any brief which you may submit will be considered by the
Commission before proceeding to a vote of whether there is
probable cause to believe a violation has occurred.

If you are unable to file a responsive brief within 15
days, you may submit a written request for an extension of time.
All requests for extensions of time must be submitted in writing
five days prior to the due date, and good cause must be
demonstrated. In addition, the Office of the General Counsel
ordinarily will not give extensions beyond 20 days.



Daniel J. Swillinger, Esq.
HUR 2677
Page 2

A finding of probable cause to believe requires that the
Office of the General Counsel attempt for a period of not less
than 30, but not more than 90 days, to settle this matter
through a-conciliation agreement.

Should you have any questions, please contact Craig Douglas
Reffner, the attorney assigned to this matter, at (202)
376-5690.

Sincer 

y,

wrence M. Noble
General Counsel

Enclosure
Brief

n



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
) MUR 2677

Lumbermens Mutual Casualty Company )

GENERAL COUNSEL'S BRIEF

I. STATEMENT OF THE CASE

On April 18, 1989, the Commission found reason to believe

that Lumbermens Mutual Casualty Company ("Lumbermens") violated

2 U.S.C. S 441b(a). The basis for the Commission's finding

concerned the rental of office space at below market value to

Rosemary Pooler, a federal candidate, and her 1986 and 1988

Campaign Committees (collectively referred to as "the Tenants").
(NI

Lumbermens, who owns the building where the office space in

question is located, asserts that the Tenants' lease was

commercially reasonable and also argues that if an in-kind

C3 corporate contribution was made, then the only contributor was

Eagan Real Estate Company, Lumbermens's leasing agent who arranged

for Ms. Pooler's lease and collected her rent.

II. ANALYSIS

Section 441b(a) of the Act prohibits corporations from

making contributions or expenditures from their general treasury

funds in connection with any federal election. The term

"contribution or expenditure" has been defined to include any

direct or indirect gift or anything of value to any candidate or

political committee. 2 U.S.C. S 441b(a)(2). Commission

regulations explain that "anything of value" includes all in-kind

contributions, which occur when any goods or services are provided
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without charge or at a charge which is less than the usual and

normal charge for such goods or services. 11 C.F.R.

5 lOO.7(a)(1)(iii)(A).

At issue here is whether the rental arrangement with the

Tenants resulted in an in-kind corporate contribution. The

available information clearly establishes that the full amount of

rent payable during the rental period was not received.

Additionally, the evidence shows that the rental payments actually

made were not collected in a timely manner. Information provided

by Lumbermens shows that the Tenants occupied office 202 in the

Syracuse Building over a fifteen (15) month period, under two

different leases. The first lease, an oral lease, was in effect

from January 1, 1987, through December 31, 1987, and provided for

a monthly rental charge of one hundred and fifty dollars

($150.00), excluding electricity. The second lease, beginning on

January 1, 1988, provided for a monthly rental fee of two hundred

and fifty dollars ($250.00), excluding electricity. This latter

lease was terminated on March 31, 1988, when the Tenants vacated

Office 202. In total, under the terms of the Tenants' leases, two

thousand and five hundred and fifty dollars ($2,550.00) in rent

should have been collected. Only one thousand and eight hundred

and twenty-two dollars and seventy-one cents ($1,822.71) in rent

was actually received, leaving seven hundred and twenty-seven

dollars and twenty-nine cents ($727.29) in uncollected rent.

With regard to the timely collection of rent, the policy at

the Syracuse Building is to have tenants pay rent on a monthly

basis and to require full payment by the tenth of the month.



-3-

Contrary to this policy, the Tenants' rent for the months of

November and December 1987 was not paid until December 28, 1987,

while the rent for the months of January, February and March of

1988 was not tendered until March 15, 1988. No evidence has been

submitted to show that full and timely payment was demanded from

the Tenants or that other tenants in the same building were

permitted to make incomplete and late rental payments as a normal

course of business.
1

Finally, Lumbermens, as the owner of the Syracuse Building,

is legally responsible for the actions of its leasing-agent, Eagan

Real Estate. A principal-agent relationship is consensual in

nature, in that the principal must manifest a willingness to have

the agent act for him and consent to the agent's acts.

Restatement (Second) of Agency SS 1 and 12. Accordingly, if the

agent is permitted to act for the principal, then he or she may

alter the principal's relations in the same manner as if the

principal had acted himself or herself. Id at S 12. Lumbermens

admits that it has a principal-agent relationship with Eagan Real

Estate, as defined by a 1983 agency agreement. Under the terms of

this agreement, Lumbermens delegated to its agent the power to

negotiate leases, collect rent and "[plrosecute suits for rental

1. The failure to collect the total amount of rent charged to
the Tenants in a timely manner may be attributable to the fact
that the office was used for political purposes. In a 1988 news
story concerning Ms. Pooler's lease, the property manager at the
Syracuse Building, John McAuliffe, an employee of Eagan Real
Estate, was quoted as saying: "We often rent spaces out for
political purposes. You rent them out either as a contribution
or as a minimum rent. I don't know anybody in politics who pays
normal rent." Syracuse Post Standard, August 19, 1988.
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and default" at the Syracuse Building. Thus, as owner of the

building, Lumbermens is responsible for the activity undertaken by

its agent, Eagan, in pursuit of it delegated authority.

Accordingly, there is probable cause to believe that Lumbermens

Mutual Casualty Company violated 2 U.S.C. 5 441b(a).

III. GENERAL COUNSEL'S RECONNENDATXONS

Find probable cause to believe that Lumbermens Mutual
Casualty Company violated 2 U.S.C. S 441b(a).

c Date /awrence M.Nol

General Counsel

C:r



In the Matter

Rosemary Poo

90AI;-9 An 7:26

BEORz THE FDERAL ELECTION COUNISI ON

of ) SENSITIVE
)ler ) UIR 2677

Friends of Rosemary Pooler and
Sharon Sherman, as treasurer

Friends of Rosemary Pooler t88 and
James M. Hanley, as treasurer

Lumbermens Mutual Casualty Company

Eagan Real Estate Company

GENERAL COUNSEL'S REPORT

The Office of the General Counsel is prepared to close the

investigation in this matter as to all the respondents, based on

the assessment of the information presently available.

Date/

m

General Counsel

C')



FEDERAL ELECTION COMMISSION
WASHINGTON, DC. 20463

AugUst 21, 1990

Daniel j. Swillinger, Esq.
Maloney & Burch
1100 Connecticut Avenue, N.W.
Washington, D.C. 20036-4101

RE: MUR 2677
Lumbermens mutual Casualty Company

Dear Mr. Swillinger:

This is in response to your letter dated August 10, 1990,
which we received on August 14, 1990, requesting an extension
of 20 days to respond to the General Counsel's Brief.

Considering the Federal Election Commission's
responsibilities to act expeditiously in the conduct of
investigations, I cannot grant your full request, but can onlyagree to a 15 day extension. Accordingly, your response is due
by the close of business on September 10, 1990.

If you have any questions, please contact Craig Douglas
Reffner, the attorney assigned to this matter, at (202)

07 376-5690.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois G. Lerner
Associate General Counsel
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August 21, 1990

Craig Reffner, Esq.
Federal Elections Commission
Washington D.C. 20463

RE: Eagan Real Estate Co.; Your No. MUR 2677

Dear Mr. Reffner:

Enclosed please find four executed copies of the
C) Conciliation Agreement proposed by the FEC in this matter.

Please return a fully executed agreement to me. On receipt of
same, I will direct my client to pay the civil penalty and
request uncollected rent from the tenant.

Should you have any questions about this matter, please
contact me. I appreciate your consideration throughout this
matter.

Very truly yours,

HancopiC& Estabook

Thomas C. Buckel, Jr.

TCB/pks
enclosures
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LAW OFFICES

MALONEY & BURCH
1100 CONNECTICUT AVENUE, N.W.

WASHINGTON, D.C. 20036-4101

(2021 293-1414
FAX 1202) 293-1702

September 10, 1990

Craig Reffner, Esq.
Office of the General Counsel
Federal Election Commission
999 E St., N.W. 6th Floor
Washington, DC 20463

Re: MUR 2677

Dear Mr. Reffner:

Enclosed are three copies of Respondent's brief in response to
the Counsel's brief recommending "probable cause" in the above-
referenced matter.

Please call me if you have any questions.

Sincerely,

o l J i l n e

O01C I YSi-

CD

-MO
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BEFORE THE

FEDERAL ELECTION COMMISSION

WASHINGTON, DC 20463

RE: MUR 2677

RESPONSE TO GENERAL COUNSEL'S BRIEF

RECOMMENDING A FINDING OF "PROBABLE CAUSE"

"\1

Now comes Lumbermens Mutual Casualty Company, Respondent

herein, and responds to the General Counsel's brief recommending

that the Commission find "probable cause to believe" that a

violation of the Act has occurred.

I. INTRODUCTION

This matter was generated by a complaint filed in August,

1988, by the National Republican Congressional Committee against

Rosemary Pooler, a candidate for Congress, against Lumbermens

Mutual Casualty Company, and Egan Real Estate Co., the rental

agent. It alleged that office space in a building owned by

Lumbermens and managed by Egan was rented by the Pooler campaign at

below market value, that the Pooler campaign received special

treatment in the rental, and, as a result, illegal corporate

contributions were made by Lumbermens and Egan.



The Commission found "reason to believe" a violation had

occurred in Aprilt 1989, in that the Pooler campaign received a

below market rate rental for the space, contrary to 2 U.S.C. Sec.

441b. Lumbermens denied that the rental arrangement was at a below

market rate, and further denied that Lumbermens was liable, since

its agent, Egan, had made the arrangement with Pooler without

Lumbermens knowledge and in direct contravention of the agency

agreement.

In its probable cause brief, the Counsel has abandoned its

Sposition that the rental rate was below market, and focuses instead

on two other issues -- that the full amount of the rent was not

received, and that some of the rent was not received in a timely

manner. (Counsel's Br., p. 2) The brief continues to hold

Lumbermens "legally responsible" for these occurrences. (Counsel's

Br., p. 3).

II. ARGUMENT

A. Lumbermens Is Not Liable for the Acts of Egan

The Counsel's continued assertion that Lumbermens is liable

for the acts of its agent, Egan, is simply wrong as a matter of

law. It has been settled law in New York for decades that a

principal is not responsible for the illegal acts of its agent,

Curran v. Buckpitt, 225 App.Div. 880, 233 N.Y.S. 249 (1929), as

long as the principal does not consent to or affirm the illegal

acts of its agent, Mobil Oil Corp. v. Burdo. 329 N.Y.S. 2d 742

(1972).



* This is also the settled law in the rest of the country, as

summarized in the Restatement of Agency 2d. Secs. 34, 231.

Speaking of illegal acts, the Restatement states:

* Authority to do illegal or tortious acts, whether or not
criminal, is not readily inferred. Thus, the appointment of
a person to act as manager does not thereby give him authority
to make trade agreements so opposed to public policy that they
will not be enforced, or to inaugurate illegal blacklists or
boycotts, or to make fraudulent statements concerning his

* principal's goods.
Sec. 34. Comment g.

The evidence is uncontroverted that Lumbermens took all

'0 commercially reasonable steps to assure that the agency agreement0
was properly carried out, and was not even aware of this rental

until the complaint in this matter was filed. The agent's failure

to notify Lumbermens is in direct violation of the agency agreement

(Exhibit A), which states in paragraph 7 that all leases "shall be

O subject to the final approval and instructions of the owner." The

agent admitted that he had not informed Lumbermens about the Pooler
0

7lease. (Exhibit B, Letter from Jack McAuliffe to Nicholas Tkachuk,

par. 2.)

In addition, the agent was under an affirmative duty under

paragraph 1(d) of the agency agreement to "Collect rents when due."

If Egan failed to collect the proper amounts in a timely manner,

the agent was clearly operating in violation of, and outside the
sscope of, his agency agreement.



* These are precisely the circumstances in which a courts have

held that a principal may not be held liable for the illegal acts

of its agent. To conclude otherwise would be to make a principal

* liable for all acts of its agent, regardless of the agent's acts,

a liability not supported by law or reason.

0 B. All Agreed-Upon Rent Was Paid

The Counsel's brief contends that "the full amount of the rent

payable during the rental period was not received." (Counsel's

* Br., p.2). This is incorrect.

According to Mr. McAuliffe's letter to Lumbermens (Exhibit B),

the rental agreement was as follows:

0 1. In 1987, an oral agreement provided the rental was on a

"week-to-week basis, with the understanding that [Pooler] would pay

0 for electrical and janitorial services for the year 1987." (Ex. B,

0 p. 1). Pooler's committees made such payments, according to the

public record as set out in the Counsel's Factual and Legal

Analysis attached to the reason to believe letter of April 25, 1989

* (Exhibit C, p. 2), totalling over $800.

Contrary to the Counsel's contention, there was no agreement

for a $150 per month rental for 1987, but rather only for an

* additional $150 per month for the last two months of 1987, as

stated in the Counsel's Factual and Legal Analysis (Exhibit C, pp.

1-2). This rental payment was made on December 28, 1987.1

1 If the agent had made such an arrangement with Pooler, he

has deceived Lumbermens regarding it. Indeed, it appears that the
Counsel is trying to expand an additional two-month, $300 payment

4



2. The 1988 agreement provided for rent of $250 per month. A.

payment for these three months was made on March 15, 1988.

* In sum, the rental agreements provided for the payment of $300

for 1987 and $750 for 1988 -- these payments were made -- as were

the utilities and janitorial payments totalling $987.50. Pooler

* paid a grand total of $2037.56 for the space, which the Counsel

appears to agree was a fair market value for this unimproved space

in an old building with a 25% vacancy rate.
cO

* The remaining issue is that of the timeliness of the rent

payments. It is clear that they were late to varying degrees, but

given the small amount of money at issue, this hardly seems

significant. If, however, the Commission chooses to pursue this

matter, it is Egan, not Lumbermens, which is responsible, since the

failure to collect rents in a timely fashion is an explicit breach

*of the agency agreement. (Exhibit A, para. 1 (d).

Note con'd) into an annual month-to-month rental agreement. There
is no basis in the record for this retroactive effort.
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III. CONCLUSION

For the reasons stated above, Lumbermens Mutual Casualty

* Company requests that the Commission take no further action as to

Lumbermens, and requests that the matter be dismissed.

*Respectfully submitted,

Q elJwllinger

* Counsel for Lumbermens Mutual Casualty Co.

September 10, 1990

0D
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EXHIBIT A

THIS AGREEMENT, made this Ist day 01 December 1963p between
LUMBERMENS MUTUAL CASUALTY COMPANY of Long Grove. Illinois,
hereinafter called "Owner" and EACAN REAL ESTATE. INC. of Syracuse.

New York, hereinafter referred to as "Agent".

WITNESSETH:

WHEREAS, "Owner" is the owner of The Syracuse Building. 224

Harrison Street, Syracuse, New York, hereinafter referred to as Property,
located at the corner of Harrison Street and Harrison Place in Syracuse,

New York, ad desires to secure the services for the management of the
property; ard,

WHEREAS, "Agent" is desirous of aesmngn the management of the
said Property.

NOW, THEREFORE, in consideration of the premises and of the sum
of O€e Dolar ($1.00) by each of the parties to the other in hand paid, and of
other good and valuable considerations, the receipt whereof to hereby

O 0 ' acknowledged. it is mutually covenated and agreed thatt

1. The "Agent" as an independent contractor is hereby appointed
manager of the property for the performance of the services
hereinafter specified:

(a) Supervise the operation of the property.
(b) Negotiate renals and leases in the property.

(c) Keep the property rented to suitable teants.
(4) Collect rentals when due.
(e) Prosecute suits for rental and default, and for

possession of the promises.
(f) Cause such Incidental repairs and decorations

* to be made from time to time as may be neces-
s eary to maintain the property in good repair
and conadition.

(s) Purchase the supplies and materials necessary
and requisite for the operation and maintenance
of the property.

(h) Perform such other services pertaining to the
management of the building as the "Owner" shall
direct.

(i) Hire for the "Owner's" account all help employed
therein and to supervise such help.

2. "Agent" shall not directly or indirectly receive or retain any

* profit or gain by reason of the management of the property

other than is hereinafter provided.

3. "Agent" shall promptly notify "Owner" in writing of the receipt

of any service of process, sammons, tax bills, or other letal

document of any Sovermnental body or agency or person, and

to deliver the same to "Owner" on request. Nothing herein

* provided, or in relationship established by this agreement.

shall be construed toauthorine the "Agent" to accept service

of process on behalf of the "Owner".

*



e 4. "Aet" shall keep accurate books and records of all monies

received on account of rental and from all other sources perti-

nent to the property and for all disbursements thereof, and
shall account to "Owner" from time to time as "Owner" may
direct and shall deliver to "Owner" the said monies or part
thereof from time to time as may be requested by "Owner",

and shall keep at all times all money so received in a safe

place and separate and apart from any other monies or funds.

S. All books and records and all other paper, documents and

correspondence shall be the property of the 'Owner" and shall
be kept in an orderly manner and in a safe place in the office

of the "Agent" unless otherwise directed by the "Owner" and
shall be available to the "Owner" at any time.

6. "Agent", as requested, shall furnish a bond running to the
"Owner", satisfactory in amount and form and substance to
the "Owner" and issued in a company approved by the "Owner".

7. All contracts or matters includings, but not limited to leases
or legal proceedings directly or indirectly pertaining to the

property, its management or otherwise, shall at all times be
(\j subject to the final approval and instructions of the "Owner",

it boing specifically agreed that the "Owner" reserves this
N' ,authority.

) 8. As compensation, the "Agent" shall be paid five per cent (5%)
of the gross revenue collected from the property during the

term of this agreement, which five per cent (S5) shall be

deducted by "Agent" from the monthly receipts collected.

9. Except for aU space which "Owner" or any affiliate or
subsidiary of "Owner" may from time to time occupy in the
conduct of its om business. "Agent" shall be paid a com-
mission on all tmnusactions affected by "Agent" at the rate
of 5% of the total annual rental called for in the lease. "Agent"
agrees to cooperate with other brokers in the leasing of space
and "Asent' is responsible for arranging payment to other
brokers within the limits of the 5% fee. "Agent" will be paid
a comnission upon the renewal of all transations affected by

"Agent" at the rate of ZJ% of the total annual rental called for
in the lease renewal.

10. "Owner" agrees to indemnify and save "Agent" harmless,
except In cases of willful misconduct or its own negligence,
and that of its employees from all claims arising out of the

course of its duties in connection with the leasing and manage-

ment of the Building and from liability for injuries suffered by

any employee or other person whomsoever while on the Build-
ing premises, and to carry at its own expense Comprehensive

General Liability Insurance, with "Agent's" interests being

fully insured, in amounts adequate to protect the interest of

"Owner" and "Agent". "Owner" further agrees to reimburse
"Agent" for court costs and other reasonable fees, includinl

attorneys' fees, incurred by "Agent" in defending any action

brought against "Agent" for injury or damage claimed to have

--
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13. Notices hereunder shall be written and shall be given by

person&l delivery to an officer of the other party hereto,

or by depositing the notice ln the United States Mail with

postage prepaid and addressed to the "Owner" at Lumber-

mens Muftul Casualty Company, Long Grove, Illinois 60049,

and, to the "Agent" as Sagan Real Estate, Inc., One MONY

plasa, Syracuse, New York 13202 (if the name of the building

is changed, then the name of the building as it is then known

shall be used).

IN WITNESS WHEREOF, the parties hereto have caused these presents

to be e*ecuged in duplicate the day and year first above %written. I

LUMBtBMENS MUTUA L CASUA LTY"

COMPANY

LAGA,,. XTATe re.,4. I

BY4
0401W

-3-

* SP

been suffered upon the builoing property. "Agent" shall

not be liable for any error of judgment or for any mistake

of fact or law. or for anything which it may do or refrain

from doing in pursuance of its duties and activities here-

under, except in cases of willful misconduct or its own

negligence and that of its employees.

11. This contract shall be effective as of December 1. 1983

and shall continue in full force and effect until November 30.

1984, and shall continue automatically thereafter for like

periods unless either party shall notify the other of intention

to cancel by giving sixty (60) days' written notice prior to

the expiration of this agreement or any renewal thereof.

12. This agreement ay be terminated at the option of the "Owner"

upon thirty (30) days' notice to "Agent", in the event the pres-

ent management of the "Agent" is changed.

0 Attaest

I
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Septemler 16, 1988
"Our 69th Year*

Yea

Mr. Nicholas B. Tkachuk
Real Estate Officer
Lumbermen* Mutual Casualty Co.
Kemper Insurance Building

) Long Grove, IL 600490
Re: Rosemary Poler

N,

Dear Mr. Tkachuk:

I am writing to clarify the Rosemary Pooler occupancy of

* Office 202 In the Syracuse Building from January I, 1967 to March 31

1988.

Under oral agreement, Rosemary Pooler agreed to lease the

premlses known as Office 202 In the Syracuse Building on a week-to-

'z1 week basis, with the understanding that she would pay for electrical

* and Janitorial services for the year 1967. I may have mentioned to

Syou that we had a tenant that would take Office 202 on a temporary

basis, but no mention was made of the name of the tenant - Rosemary

Pooler - or that she had been a candidate for Congress. Agreement was

made commencing January I, 1986 that Pooler would pay $280 a month

plus electricity for Office 202. Her occupancy was terminated as of

* March 31. 1988. During the total term of fifteen (10) months, Pooler

paid a total of $2,038 or $136 per month. This amounts to $3.25 per

square foot or approximately $1.40 above the services she was charged

for.

Office 202 Is a one-room office. 42' x 12, with no Interior

* partitions. Pooler agreed to take the premises in an "as Ie

condition with no expenditure to the Landlord. This agreement

represented a saving to the Landlord of $10 to $15 a square foot which

would be normal tenant Improvement cost, which is included In the base

rate. The base rate at that time was $12 per square foot.

* in addition, If Office 202 was rented to a permanent tenant,

It would have been necessary for the Landlord, at its own expense, to

0 aL11 . :,M 10 .14b'M *.. , 1%" I) !-ot .O1 P 0 iv *
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to remove Dartitlon and
outside the premises.

doorway that presently exists
(Office 202 Is stilt vacant.)

In the hallway

At all times during Pooler's occupancy, Office 202 was
carried on Eagan Real Estate's list of premises available for rental.

was not
tenancy

) Estate,

I want to emphasize that Lumbermens Mutual Casualty Company

aware of or Involved in negotiations concerning Pooler's
and that her occupancy was the responsibility Of Eagan Real
Inc.

Very truly yours,

EAGAN REAL ESTATE,

, ohn E. McAuIiffe
Tanager

JEM/P I
Enc.

A--
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EXHIBIT B

O M EMO RA N D UM

Fax 0202-775-90$9 
9/12/88

Mr. Dan SwIllInger

• RE: ROSEMARY POOLER

Under oral agreement, Rosemary Pooler agreed to lease thepremise* known as Office 202 In the Syracuse Building on a week-to-week basis, with the understanding that she would pay for electricaland Janitorial services for the year 1967. Agreement was made* ¢commencing January I, 198 that Pooler would pay 8250 a month DIu*electricity for Office 202. Her occupancy was terminated as of March31, 1988. During the total term of fifteen (15) months, Poolor paid atotal of $2,038 or $136 per month. This amounts to $3.20 per squarefoot or aproximately $1.40 above the services she was charged for.

Office 202 Is a one-room office. 42' x 12', with no Interiorpartitions. Pooler agreed to take the premises In an *as Is"condition with no exondlture to the Landlord. This agreementrepresented a saving to the Landlord of $10 to 815 a square foot whichWould be normal tenant Improvement cost, which is Included In the baserate. The base rate at that time was $12 per square foot.
Or) In addition, If Office 202 was rented to a Permanent tenant, itwould have boon necessary for the Landlord, at Its Own expense, toremove Partition and doorway that presently exists In the hallwayoutside the premises. (Office 202 Is still vacant.)

At all times during Pooler's occupancy, Office 202 was carriedon Eagan Real Estate's list of premises available for rental.

At various times, vacant premise* In the building have beenleased at lower than market rental, to organizations other than forPolitical activity, such as charitable or temporary business Use.For example, from October 1$87 through May of 188, 3800 square feet• on the third floor of the Syracuse Building was leased to EnergyControls at the rate of $3.60 per square foot on a month-to-monthbasis. in 196 1000 square feet was leased to M. Raftroy, who dealtin the sale of Waterford crystal for charitable purposes. At thepresent time, the National Multiple Sclerosis Society leases space Inthe building on a month-to-month basis at below the market rate.

During her Occupancy, Pooler had only two (2) desks and a filecabinet In the office. It made no difference whether she was using500 square feet or 2000 square feet.

TOTAL P.02

TOTPL P. 02



FEDERAL ELECTION COMMISSION EXHIBIT C

FACTUAL AND LEGAL ANALYSIS0

RESPONDENT: Lumbermens Mutual Casualty Co. MUR: 2677

I. FACTUAL BACKGROUND
0

This matter originated from a duly sworn and notarized

complaint filed with the Commission on August 24, 1988 by the

National Republican Congressional Committee ("NRCC"), Joseph
0

Gaylord, Executive Director. The NRCC alleges in its complaint

that Rosemary Pooler (a Democratic candidate for New York's 27th

N0 Congressional District in 1986 and 1988) and her 1986 and 1988

principal campaign committees (Friends of Rosemary Pooler and

Friends of Rosemary Pooler '88), received an in-kind corporate

contribution. The contribution is alleged to have been through

an office leasing arrangement in which office space was made

available to the Pooler campaign from November 1986 to March 1988

lq- at a price below the market rental rate. Lumbermens Mutual0
Casualty Co., an Illinois corporation and owner of the building,

and the Eagan Real Estate Co., a New York corporation which was

the leasing agent for the building, are alleged to have violated0
section 441b(a) by making the corporate contribution.

Ms. Pooler began using office space in the Syracuse Building

in November 1986, after her unsuccessful bid that year for a seat0
in Congress. She entered into an oral agreement to lease the

office space from the Eagan Real Estate Co. The agreement

required that she only pay for utilities and janitorial services.
0 She reached another oral agreement with Eagan in October 1987,
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and agreed to pay $150 per month for the office. In January 1988

she agreed in writing to a month-to-month lease and to pay $250

for the office space plus the telephone and electric bills.

Irregular rent payments were made by Friends of Rosemary Pooler
S

and Friends of Rosemary Pooler '88 (the OPooler Committees') to

the Eagan Real Estate Co.i/

Counsel representing Lumbermens has filed a response to theS
complaint, in which he denies that his client violated the Act

and disputes some of the factual allegations in the complaint.

r . Lumbermens denies that it gave the Pooler campaign any special

leasing arrangement. Lumbermens alternatively contends that it

should not be responsible for the actions of Eagan because Eagan
NI

acted outside the scope of its agency agreement with Lumbermens.

/ According to the public record, the Pooler Committees made
the following payments to Eagan Real Estate. Unless otherwise
noted each payment was designated as rent on the disclosure
reports:S
Friends of Rosemary Pooler (Pooler's 1986 principal campaign
committee)

June 11, 1987 - $497.89
August 19, 1987 - 21.75

* November 14, 1987 - 253.07
Total $772.71

Friends of Rosemary Pooler '88 (Pooler's 1988 principal campaign
committee)

* December 28, 1987 - $300.00
March 1, 1988 -(designated for 173.72
electric charges for July 1987
through February 1988)

March 15, 1988 - 750.00
May 2, 1988 -(designated for 41.13

electric charges for February and
March 1988)

Total $1264.85

Total for both committees: $2037.56
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Craig Douglas Rtfner, Isquire
Office Of the General Counsel
Federal Ulection Commission

M 999 1 Street, N.W.
Room 657
Washington, D.C. 20463

RI: N.U.R. 26778 Rtespondents Rosemary oo.er, Friends of
Rosemary Pooler and Sharon Sherman as Treasurer, and
FrLends of Rosemary Pooler '58 and James X. Hanley as
Treasurer

Dear Craig:

As discussed, I hereby request an extension of time untilTuesday, Ocober 9, 1990 to respond to the General Counsel's
probable-caus brief in the abovo-referenced matter.

As I mentioned to you, I have been unable, to date, todiscuss this matter with my client, and, therefore, am notprepared to file a responsive brief vith your office at this
time.

Thank you in advance for your assistance with this matter.

Sincerely,

80Z ;g*



FEDERAL ELECTION COMMISSION
WASHINGTON. D C 20463

September 28, 1990

Leslie J. Kerman, Esq.
Epstein, Becker & Green, P.C.
1227 25th Street, N.W.
Washington, D.C. 20037-1156

RE: MUR 2677
Rosemary Pooler,
Friends of Rosemary Pooler and
Sharon Sherman, as treasurer, and

Friends of Rosemary Pooler '88 and
James M. Hanley, as treasurer

Dear Ms. Kerman:

This is in response to your letter dated September 25,
1990, which we received on September 25, 1990, requesting an

rxi extension until October 9, 1990 to respond to the General
Counsel's Brief recommending probable cause to believe.

Normally, such a request would not be granted less than
five days prior to the due date of the response. After
considering the circumstances presented in your letter, I have
nonetheless granted the requested extension. Accordingly, your

C response is due by the close of business on October 9, 1990. In

the future, please be aware that requests for extensions will
not be considered unless they are made in writing at least five

days prior to the due date of the response and specific good

cause is demonstrated.

If you have any questions, please contact Craig Douglas
Reffner, the attorney assigned to this matter, at (202)
376-5690.

Sincerely,

Lawrence M. Noble
General.Counsel

BY: Lisa E. Klein
Assistant General Counsel
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Lawrence M. Noble, Esquire
General Counsel
Federal Election Commission
999 E Street, N.W.
Room 657
Washington, D.C. 20463

RE: M.U.R. 2677: Respondents Rosemary Pooler, Friends of
Rosemary Pooler and Sharon Sherman as Treasurer, and
Friends of Rosemary Pooler '88 and James M. Hanley as
Treasurer

Dear Mr. Noble:

This letter constitutes the response of Rosemary Pooler, Friends of Rosemary Pooler and
Sharon Sherman as Treasurer, and Friends of Rosemary Pooler '88 and James M. Hanley as
Treasurer, ("the Respondents"), to the General Counsel's brief in Matter Under Review Number
2677, wherein the General Counsel recommends that the Federal Election Commission find
probable cause that the Respondents violated the Federal Election Campaign Act of 1971, as
amended ("the Act").



Lawrence M. Noble, Esquire
October 22, 1990
Page 2

I. Statement of Facts

After an unsuccessful bid for election to the 27th Congressional District of New York in
1986, Rosemary Pooler sought office space in downtown Syracuse as a base from which to
explore professional options. Her efforts yielded employment in Albany and an appointment
as a visiting professor at Syracuse University Law School.

Rosemary Pooler conducted her job search from an office building at 224 Harrison Street
in Syracuse, New York. She initially occupied this office space pursuant to an oral agreement
with Eagan Real Estate, Inc. ("Eagan") which managed the office building. Under the terms of
this first agreement, Rosemary Pooler agreed to lease Office 202 on an "as is," week-to-week
basis and only to pay for electrical and janitorial services for the year 1987. These latter
expenses were paid for by Friends of Rosemary Pooler (Pooler's 1986 principal campaign
committee) to cover any incidental uses of the space for political purposes.' Significantly, there
was no agreement during this time, as the General Counsel contends, that Rosemary Pooler pay

'NI $150 a month for rent.

When Rosemary Pooler officially became a candidate again on October 27, 1987, she
) agreed to pay $150.00 per month, excluding electricity, until the end of the year. This new

agreement was voluntarily initiated by Rosemary Pooler and represented an apportionment of the
cost of using the space attributable to political purposes. Friends of Rosemary Pooler '88

(7) (Pooler's 1988 principal campaign committee) wrote a check made payable to Eagan for $300
on December 28, 1987 to cover rent for November and December, 1987.

Beginning on January 1, 1988, a new agreement was again negotiated between Rosemary
Pooler and Eagan whereby Eagan agreed to give 30 days notice before terminating her

-- occupancy, in exchange for a rent of $250.00 per month plus electricity. Rosemary Pooler
terminated her occupancy on March 31, 1988. Friends of Rosemary Pooler '88 paid rent on a
quarterly basis and wrote a check on March 15, 1990 made payable to Eagan for $750 to cover
rent for January-March, 1988. Friends of Rosemary Pooler '88 also wrote a check to Eagan for
$173.72 in March, 1988 to cover all outstanding utilities.

At all relevant times in 1987 and 1988, Eagan listed the premises for rental to
commercial tenants and had been unable to find a permanent tenant for Office 202.
Consequently, Rosemary Pooler would have had to evacuate the premises if a permanent tenant
was found.

Friends of Rosemary Pooler reported the following disbursements totaling
$772.71 to Eagan: 6/11/87 for $497.89; 8/19/87 for $21.75; 11/4/87 for
$253.07.



Lawrence M. Noble, Esquire
October 22, 1990
Page 3

U. AnLul

The General Counsel alleged that Resmndents accepted an in-kind corporate contribution
in violation of 2 U.S.C. § 441b(a) by failing to pay the full amount of rent due and not payingrent in a timely manner. Respondents will demnstrate that these contentions are contrary to
both the facts and the applicable regulations.

1. Resonmdents already mid the full amount due for use of the office sWcfor

Respondents have consistently stated that any personal use of the relevant office space
was not an expenditure for purposes of the Act because such use was not made in connection
with a federal election as required by 2 U.S.C. § 431(9). Accordingly, Respondents have
asserted that, as an individual entertaining in& alia the idea of running for federal office,
Rosemary Pooler was entitled to reasonably allocate the expenses of renting office space between

N-' personal and political purposes until such time as the space became a campaign headquarters.
ol ,As such, Rosemary Pooler made three different allocations of the costs attributable to personal

and political use of Office 202 before the campaign was moved to a permanent headquarters.

The initial oral agreement between Rosemary Pooler and Eagan covered the period prior
to Rosemary Pooler's announcement of her candidacy in the 1988 election cycle and only

Crequired the payment of utilities. Rosemary Pooler made a determination to allocate the cost of
utilities to Friends of Rosemary Pooler and to allocate the rent due to personal use. Of course,
no rent payment was actually required and Rosemary Pooler effectively used the office space for
personal use free of charge.

In two subsequent agreements with Eagan, Rosemary Pooler re-negotiated the rental
agreement to reflect an increased use of the space for political purposes. In each instance, the
remaining cost of using the space was attributable to personal use and Eagan did not require
that such use be paid for. In the beginning of 1988, Rosemary Pooler concluded that she could
no longer allocate any use of the office space to personal use. She then sought permanent office
space for the campaign and the arrangement with Eagan was terminated in March, 1988.

Respondents contend that Rosemary Pooler selected a reasonable method by which to
allocate personal and political use of the office space. In fact, she requested to pay rent solely
to avoid the acceptance of in-kind corporate contributions by either of her principal campaign
committees.

The General Counsel recognized that Rosemary Pooler's allocation formula was
reasonable. However, the General Counsel failed to acknowledge that a new agreement was
negotiated for November and December, 1987 and instead made the terms of the the second
agreement, e.g. $150 per month, retroactive for all of 1987. As stated, Rosemary Pooler was
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not a candidate during the period of the first agreemet and, therefore, only allocated the cost
of utilities to Friends of Rosemary Pooler, her 1986 principal campaign committee, in order to
cover storage and winding up costs.

The General Counsel's failure to address the conditions of the first agreement lead to the
erroneous conclusion that Respondents failed to pay all rent due. The General Counsel argued
that Respondents owed rent totalling $2,550 or $1,800 ($150 per month, excluding electricity)
for 1987 and $750 for the first three months of 1988. The General Counsel included in this
amount the $772.71 paid in 1987 for utilities by Friends of Rosemary Pooler and the $300 and
$750 paid by Friends of Rosemary Pooler '88.

Thus, as demonstrated above, Respondents have paid the full amount due for use of the
office space for campaign-related purposes and, accordingly, the General Counsel's allegations
on this issue are without merit.

2. Respondents rental payments were timely.

The National Republican Congressional Committee originally contended that the terms
under which Rosemary Pooler rented Office 202 at 224 Harrison Street were less than the "usual
and normal charge" for such goods or services and constituted an in-kind contribution under I I
C.F.R. § 100.7(a)(1)(iii)(A). However, the term usual and normal charge is defined as "the
price of those goods in the market from which they ordinarily would have been purchased." 11

c- C.F.R. § 100.7(B)(1).

In this case, there was no market for the office space at issue. Eagan listed this office
space for rent to commercial tenants at all relevant times in 1987 and 1988. The General
Counsel recognized this fact when it decided not to pursue the original allegations by the
National Republican Congressional Committee that the usual and normal charge should be the
rent paid by commercial tenants in the same building.

Having conceded that Rosemary Pooler was not renting Office 202 as a commercial
tenant, the General Counsel cannot now argue that the rent must be payable on the same terms
as commercial tenants. Clearly, Rosemary Pooler and Eagan agreed that rental payments would
be timely if made on a quarterly basis, which was reasonable given the terms of Ms. Pooler's
occupancy of the space (particularly, since the office space was still listed for rent, and her
tenancy could be terminated at any time -- a provision which one certainly does not find in
standard commercial leases!!). Therefore, the quarterly payments by Friend of Rosemary Pooler
'88 in December, 1987 and March, 1988 were timely and General Counsel's allegations on this
matter should also be dismissed.
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in. rmd of A- PA d j ..

In light of the foregoing the Re ndents request that the deral Election Commission
find that no plobable cause exists that they violated the Act.

Respectfully Submitted,

By:

Epstein, Becker & Green, P.C.
1227 25th Street, N.W.
Suite 700
Washington, D.C. 20037(202) 861-1877

Attorney for Respondents
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Friends of Rosemary Pooler and )
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I. BACKGROUND

On April 18, 1989, the Commission found reason to believe

that Rosemary Pooler, Friends of Rosemary Pooler and Sharon

Sherman, as treasurer (collectively referred to as the '86

Committee"), Friends of Rosemary Pooler '88 and James M. Hanley,

as treasurer (collectively referred to as the "'88 Committee"),

Lumbermens Mutual Casualty Company ("Lumbermens") and Eagan Real

Estate Company ("Eagan") each violated 2 U.S.C. 5 441b(a) in

connection with Ms. Pooler's lease of office space. On August 8,

1990, the General Counsel sent Briefs to each Respondent stating

that this Office was prepared to recommend a finding of probable

cause to believe that a violation had occurred. Responses have

been received and as discussed below, this Office recommends that

the Commission find probable cause to believe that each of the

Respondents violated Section 441b(a). Attachment A (Response of

Rosemary Pooler and her 1986 and 1988 Committees) Attachment B

(Response of Lumbermens) and Attachment C (Response of Eagan).
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. ANLYSIS

As set forth more fully in the General Counsel's Briefs,

incorporated herein by reference, a review of the available

evidence showed that Rosemary ooler and her Committees (the

"Tenants") rented office space, in a building owned by Lumbermens

and managed by Sagan, over a fifteen month period, under two

separate leases. In calculating the rent charged under these

leases, it appeared that a total of $727.29 in rent remained

uncollected and that the rent actually paid was not collecteC in a

timely manner.

Respondents have continuously disputed the General Counsel's

calculation of the rent assessed and have now, for the first time,

clarified the terms of the leases governing the office space in

question. In particular, the Tenants and Lumbermens now state

that the occupancy of the office space actually occurred over
CD

three different leases rather than two. Attachment A at 2;

Attachment B at 5-6. Eagan, on a different note, does not dispute

that the rent remains uncollected, but argues that the uncollected

amount totals $512 and not $727.29. Attachment C at 2.1

The Tenants assert that the occupancy period between January

1, and October 27, 1987, was covered by a separate oral lease

which provided only for the payment of janitorial services and

electricity. Attachment A at 2. According to the Tenants,

Rosemary Pooler announced her candidacy for the 1988 election on
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October 27, 1987, and on that date a new lease, which provided a

rental payment of $150 per month, excluding electricity, became

effective. Id. When this second lease expired on December 31,

1987, the Tenants assert that a third lease, which covered the

period between January 1, 1988, and March 31, 1988, and provided

for rent of $250 per month, excluding electricity, was negotiated.

Id.

In its latest response, Lumbermens asserts for the first

time that the rent for the months of January through October 1987

consisted of utility and electrical costs only, and acknowledges

that all other rental charges from November 1987 through March

1988 were collected. Attachment B at 5-6. Previously, Lumbermens

had represented that Ms. Pooler and her Committees occupied the

office space in question for 15 months and that she paid a total

of $2,038, which, in Lumbermens' view, amounted to $136 per month.
0

See Lumbermens' Responses dated September 23, 1988 and May 26,

1989. This earlier position was consistent with the information

provided by Eagan, who stated that during 1987 Ms. Pooler was

charged $3.25 per square foot while in 1988 she was charged $5.13

per square foot. See Eagan's Responses dated June 14, 1989 and

November 9, 1989. Since Eagan described the office space in

question as having "dimensions of approximately 42' x 12'," the

square footage charge amounted to $163.80 per month for 1987 and

$258.55 per month for 1988. See Eagan's Response dated September
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20, 1988. 2  In justifying these rental rates, Cagan submitted

evidence showing that other tenants were assessed similar charges.

See Eagan's response dated June 14, 1989. Neither Eagan nor

Lumbermens, however, acknowledged that Ms. Pooler's rental

agreement initially consisted of only janitorial and electrical

costs, nor did the documentation they submitted demonstrate that

other tenants were afforded such rental arrangements.

Based upon the earlier evidence which indicated that the

Tenants were charged a usual and normal rent, the Commission's

investigation was narrowed to determine whether the total amount

of rent assessed was collected and if so, whether it was collected

in a timely manner. See General Counsel's Report dated March 28,

1990. However, in light of the most recent information provided

by the Tenants and Lumbermens, the issue of whether a usual and

normal rent was charged would now appear to be less firmly

resolved. Similarly, the information now available casts some

question as to whether Rosemary Pooler may have violated Section
3

439a by using the office space for her personal use. Contrary to

2. Eagan has also stated, in response to the complaint, that
beginning on January 1, 1987, Rosemary Pooler agreed to rent the
office space for $250.00 per month, excluding electricity. See
Eagan's Response dated September 20, 1988.

3. The Commission, on April 10, 1990, rejected this
Office's recommendation to find reason to believe that
Rosemary Pooler violated 2 U.S.C. 5 439a, thereby foreclosing
any further investigation into this particular issue.
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Ms. Pooler's assertion that she used the office for both political

and personal purposes, prorating the rent accordingly, it is now

clear that all costs for the office space were borne by her two

Committees.

in any event, while it appears somewhat less certain whether

the rent charged for the office space in this matter was of fair

market value, it is nonetheless clear that the rent paid was not

collected in a timely manner in violation of 2 U.S.C. 5 441b(a).

The Tenants acknowledge not paying rent on regular monthly

intervals and assert that they had an arrangement to pay rent on a

quarterly basis which, in consideration of the terms of their

leases, was timely. Attachment A at 4. The Tenants do not

substantiate their assertion nor is it corroborated by either

M) Eagan or Lumbermens. On the contrary, Lumbermens, in its current

response, acknowledges that the rental payments "were late to

varying degrees," while Eagan has stated that its policy is to

have tenants pay rent on a monthly basis and to require full

4. The Tenants explain that Rosemary Pooler negotiated the
first lease in her capacity as a private citizen and as such,
she was entitled to lease office space for free or for the
janitorial and electrical costs only. Attachment A at 2-4.
However, in as much as the office was being used for political
as well personal purposes, the Tenants maintain that the 1986
Committee paid for the electrical and janitorial costs until
October 27, 1987, to prevent the appearance that a contribution
was being made. Id. at 2. A review of disclosure reports shows
that the 1986 Committee made a number of expenditures to cover
the janitorial and electrical costs it had agreed to pay while
the 1988 Committee made rental expenditures from November 1987
through March 1988. See General Counsel's Report dated March
28, 1990 at 3, n. 2.
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payment by the tenth of the month. Attachment B at 6; Eagan's

Response dated November 9, 1989.

In conclusion, given the apparent amount involved, this

Office recommends that the Commission decline reopening an

investigation concerning the rent charge assessed against the

Tenants. Regardless of whether the rent assessed against the

Tenants constituted a fair market value rate, the evidence

nonetheless shows that the rent was not paid or collected in a

timely manner. Accordingly, this Office recommends that the

Commission find probable cause to believe that Rosemary Pooler

violated 2 U.S.C. $ 441b(a); Friends of Rosemary Pooler and Sharon

oSherman, as treasurer violated 2 U.S.C. 5 441b(a); Friends of

Rosemary Pooler '88 and James M. Hanley, as treasurer violated

2 U.S.C. 5 441b(a); Lumbermens Mutual Casualty Company violated

2 U.S.C. S 441b(a); and Eagan Real Estate Company violated
2 U.S.C. S 441b(a).5

In light of the fact that the only remaining issue in this

matter consists of the untimely payment of rent for three months,

this Office recommends that the Commission, in the proper ordering

of its priorities and resources, see Heckler v. Chaney, 470 U.S.

5. Lumbermens also continues to assert that it should not be
held responsible, because Eagan, the agent who negotiated the
lease and collected the rent, acted outside its scope of
authority. Attachment B at 3-5. As stated in the General
Counsel's brief to Lumbermens, the terms of the agency agreement
between Eagan and Lumbermens specifically call for Eagan to
collect rent. Moreover, it appears that Eagan was delegated the
authority to establish a rent collection policy. See Eagan's
response dated November 9, 1989. In this regard, Eagan's
actions do not appear to fall outside the scope of the agency
agreement.
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821 (1985), take no further action with respect to any of the

Respondents.

V. RECOMMENDATIONS

1. Decline to reopen an investigation in this matter
concerning the rental charge assessed against Rosemary Pooler;
Friends of Rosemary Pooler and Sharon Sherman, as treasurer; and
Friends of Rosemary Pooler '88 and James M. Hanley, as treasurer.

2. Find probable cause to believe that Rosemary Pooler
violated 2 U.S.C. S 441b(a); Friends of Rosemary Pooler and Sharon
Sherman, as treasurer violated 2 U.S.C. 5 441b(a); Friends of
Rosemary Pooler '88 and James M. Hanley, as treasurer violated 2
U.S.C. S 441b(a); Lumbermens Mutual Casualty Company violated 2
U.S.C. 5 441b(a); and Eagan Real Estate Company violated 2 U.S.C.
5 441b(a), but take no further action against any of the
Respondents.

3. Close the file.

4. Approve the appropriate letters.

Date / ( awrence M. Noble
o General Counsel

Attachments
A. Response of Rosemary Pooler and her 1986 and 1988

Committees
B. Response of Lumbermens
C. Response of Eagan

Staff Assigned: Craig Douglas Reffner



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 2677

Rosemary Poolerl
Friends of Rosemary Pooler and Sharon )

Sherman, as treasurer; )
Friends of Rosemary Pooler '88 and )

James M. Hanley, as treasurer; )
Lumbermens Mutual Casualty Company; )
Eagan Real Estate Company. )

CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the

VFederal Election Commission executive session on

February 12, 1991, do hereby certify that the Commission

decided by a vote of 4-1 to take the following actions

in MUR 2677:

1. Decline to reopen an investigation in

this matter concerning the rental charge

assessed against Rosemary Pooler;

Friends of Rosemary Pooler and Sharon

Sherman, as treasurer; and Friends of

Rosemary Pooler '88 and James M. Hanley,

as treasurer.

2. Take no action with respect to
recommendation 2 contained in the
FEC General Counsel's report signed
January 30, 1991.

3. Close the file.

(continued)
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Page 2

4. Direct the Office of General Counsel
to send appropriate letters pursuant
to the above actions.

Commissioners Aikens, Elliott, McDonald, and

McGarry voted affirmatively for the decision;

Commissioner Thomas dissented; Commissioner Josefiak

was not present.

Attest:

DateCD
Seretary of the Commission

V.



FEDERAL ELECTION COMMISSION
WASHINGTON DC 20463

February 21, 1

Daniel J. Swillinger, Esq.
Maloney & Burch
1100 Connecticut Avenue, N.W.
Washington, D.C. 20036-4101

RE: MUR 2677
Lumbermens Mutual Casualty Company

Dear Mr. Swillinger:

On August 8, 1990, you were notified that the General
Counsel was prepared to recommend that the Federal Election
Commission find probable cause to believe that your client
violated 2 U.S.C. S 441b(a). On September 10, 1990, you
submitted a response to the General Counsel's Brief.

After considering the circumstances of the matter, the
Commission determined on February 12, 1991, to take no further
action against your client, and closed the file. The file will
be made part of the public record within 30 days. Should you
wish to submit any factual or legal materials to appear on the
public record, please do so within ten days of your receipt of
this letter. Such materials should be sent to the Office of the

o General Counsel.

The Commission reminds you that a corporation's lease of
office space to a federal candidate at less than the usual and
normal value appears to be a violation of Section 441b(a). Your

-- client should take immediate steps to insure that this activity
does not occur in the future.

If you have any questions, please contact Craig Douglas
Reffner, the attorney assigned to this matter, at (202)
376-5690.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois G. Lerner /g7
Associate General Counsel



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

February 21, 1991

Leslie J. Kerman, Esq.
Epstein, Becker & Green, P.C.
1227 25th Street, N.W.
Washington, D.C. 20037-1156

RE: MUR 2677
Rosemary Pooler,
Friends of Rosemary Pooler and
Sharon Sherman, as treasurer, and

Friends of Rosemary Pooler '88 and
James M. Hanley, as treasurer

Dear Ms. Kerman:

On August 8, 1990, you were notified that the General
Counsel was prepared to recommend that the Federal Election

111 Commission find probable cause to believe that your clients
each violated 2 U.S.C. S 441b(a). On October 22, 1990, you

'N submitted a response to the General Counsel's Brief.

After considering the circumstances of the matter, the
Commission determined on February 12, 1991, to take no further
action against your clients, and closed the file. The file will
be made part of the public record within 30 days. Should you
wish to submit any factual or legal materials to appear on the
public record, please do so within ten days of your receipt of
this letter. Such materials should be sent to the Office of the
General Counsel.

The Commission reminds you that a federal candidate's lease
of office space from a corporation at less than the usual and
normal value appears to be a violation of Section 441b(a). Your
clients should take immediate steps to insure that this activity
does not occur in the future.

If you have any questions, please contact Craig Douglas
Reffner, the attorney assigned to this matter, at (202)
376-5690.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois G. Lerner
Associate General Counsel



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

S February 21, 1991

Thomas C. Buckel, Jr., Esq.
Hancock & Estabrook
Nony Tower I
P. 0. Box 4976
Syracuse, New York 13221-4976

RE: NUR 2677
Eagan Real Estate Company

Dear Mr. Buckel:

On August 8, 1990, you were notified that the GeneralCounsel was prepared to recommend that the Federal Election
Commission find probable cause to believe that your client
violated 2 U.S.C. 5 441b(a). On September 10, 1990, you
submitted a response to the General Counsel's Brief.

After considering the circumstances of the matter, theCommission determined on February 12, 1991, to take no further
action against your client, and closed the file. The file willbe made part of the public record within 30 days. Should youwish to submit any factual or legal materials to appear on the
public record, please do so within ten days of your receipt of(-) this letter. Such materials should be sent to the Office of the
General Counsel.

The Commission reminds you that a corporation's lease ofoffice space to a federal candidate at less than the usual andnormal value appears to be a violation of Section 441b(a). Your
client should take immediate steps to insure that this activity
does not occur in the future.

If you have any questions, please contact Craig DouglasReffner, the attorney assigned to this matter, at (202)
376-5690.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois G. Lerner A z)
Associate General eounsel



FEDERAL ELECTION COMMISSION
WASHINGTON, D C 20463

March 6, 1991

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Marc Nuttle, Executive Director
National Republican Congressional Committee
320 First Street, S.E.
Washington, D.C. 20003

RE: MUR 2677
Rosemary Pooler,
Friends of Rosemary Pooler and
Sharon Sherman, as treasurer, and

NFriends of Rosemary Pooler '88 and
James M. Hanley, as treasurer

C) Lumbermens Mutual Casualty Company
Eagan Real Estate Company

Dear Mr. Nuttle:

This is in reference to the complaint the National
Republican Congressional Committee filed with the Federal
Election Commission on August 24, 1988, concerning the lease of
office space to Rosemary Pooler and her campaign committees.0

On April 18, 1989, the Federal Election Commission (the
"Commission") found that there was reason to believe that
Rosemary Pooler, Friends of Rosemary Pooler and Sharon Sherman,
as treasurer, and Friends of Rosemary Pooler '88 and James M.

-- Hanley, as treasurer, Lumbermens Mutual Casualty Company and
Eagan Real Estate Company each violated 2 U.S.C. S 441b(a) a
provision of the Federal Election Campaign Act of 1971, as
amended, and conducted an investigation in this matter.

Subsequently, on April 10, 1990, the Commission determined
to find no reason to believe that Rosemary Pooler violated
2 U.S.C. 5 439a. Enclosed, please find a Statement of Reasons
adopted by the Commission explaining its decision to reject the
General Counsel's recommendation on this issue. This document
will be placed on the public record as part of the file of MUR
2677.



r

Marc Nuttle, Executive Director
National Republican Congressional Committee
Page 2

After an investigation was conducted and the General

Counsel's and the Respondents' briefs were considered# on

February 12, 1991, the Commission determined to take no further

action against all of the Respondents, and closed the file in

this matter. A Statement of Reasons explaining the Commission's

decision to reject the General Counsel's recommendation to find

probable cause to believe that each of the Respondents violated

2 U.S.C. 5 441b(a) will be forwarded to you after it has been

adopted by the Commission.

This matter will become part of the public record within 30

days. The Federal Election Campaign Act of 1971, as amended,

allows a complainant to seek judicial review of the Commission's

dismissal of this action. See 2 U.S.C. S 437g(a)(8).

If you have any questions, please contact Craig Douglas

(t) Reffner, the attorney assigned to this matter, at (202)

376-5690.

Sincerely,

Lawrence M. Noble

General Counsel

BY: Lois G. Lerner
Associate General Counsel

Enclosures
Statement of Reasons



BEFORE THE FEDERAL ELECTION CONNISSION

In the Matter of

Rosemary Pooler

-Friends of Rosemary Pooler
and James it. Hanley, as Treasurer

Friends of Rosemary Pooler '88
and James !1. Hanley, as Treasurer

Eagan Real Estate Co.

Lumbermens Mutual Casualty Co.

R 2677

STATEMENT OF REASONS
I ' I

On April 10, 1990, the Commission rejected a recommendation

of the General Counsel to find reason to believe that Rosemary

Pooler violated 2 U.S.C. S439a. The complaint filed in this

matter alleged that Ms. Pooler had violated S439a by using certain

office space leased by her two authorized campaign committees, for

personal business unrelated to her campaign.

In voting to reject the General Counsel's recommendation to

find reason to believe against Ms. Pooler for violating

2 U.S.C. 5439a, the Commission considered the responses submitted

by the respondents, and noted that the potential amount of the

5439a violation, if any, would be minimal. The Commission also

-1-



400

noted that additional discovery would be necessary in order to

determine the extent of any possible violation of 5439a by Ms.

Pooler, which would prolong the investigation of this matter and

further obligate the Commission's limited resources.

For these reasons, consistent with its handling of similar

matters, and in the proper ordering of priorities and

resources, see Heckler v. Chaney, 470 U.S. 821 (1985), the

Commission determined not to find reason to believe Ms. Pooler

violated S439a.

Date

Date

Date

/

5

Date

-e zu lliott
Cha,,, an

te~rn McG ry .,

Thomas J.,fa

Commissioner

Danny Aee McDonald
Commitsioner

Scott E. Thomas
Commissioner

-2-
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