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REPORTS ANALYSIS REFERRAL
TO

OFFICE OF GENERAL COUNSEL

DATE : 10 June 1988

ANALYST: Elizabeth Jones

Food Marketing Institute Political
Action Committee (FOOD PAC)

(C00014555)

Barry R. Sullivan, Treasurer

1750 K Street, NW, Suite 700

Washington, DC 20006

RELEVANT STATUTE: 2 U.S.C. §434(a) (4) (A) (i) and (iv)
11 CFR 104.5(c) (1) (i)
11 CFR 104.5(c) (2) (i) (A) and (B)

BACKGROUND
Failure to Timely File Reports

The Food Marketing Institute Political Action Committee
("FOOD PAC") failed to file three (3) Reports of Receipts
and Disbursements in a timely manner for the 1987-1988
election cycle (see Chart). The reports were filed between
seven (7) and ten (10) calendar days late.

On March 21, 1988, a Chronic Late Filing Notice was sent
to FOOD PAC for failing to file the 1987 Mid-Year and 1987
Year End Reports in a timely manner (Attachment 6). The
Notice advised FOOD PAC that any additional late filing of
reports may result in legal enforcement action. Subsequent
to sending the Chronic Late Filing Notice, FOOD PAC filed
the 1988 April Quarterly Report late (Attachment 8).

OTHER PENDING MATTERS INITIATED BY RAD:

None.




REPORT TYPE

LATE FILING HISTORY

PRIOR NOTICE DATE DUE NON-FILER NOTICE

DATE FILED

1987 Mid-Year
(1/1/87-6/30/87)

1987 Year End
(7/1/87-12/31/87)

1988 April Quarterly
(1/1/88-3/31/88)

12/26/86 (Attachment 2) 07/31/87 N/A

07/07/87 (Attachment 4) 01/31/88 N/A

12/18/87 (Attachment 7) 04/15/88

08/07/87 (Attachment 3)

02/08/88 (Attachment 5)

04/25/88 (Attachment 8)
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Attachment 1 _
FEDERAL ELECTION COMMISSION DATE 23MAYeR
1987-1588 _
COMMITTEE INDEY OF DISCLOSURE DOCUMENTS - (L}

RECEIFTS DISRURSEMENTS ¥ HICROFILN
/ERRGE D AGE LOCATION

ACTION COMMITTEE
NG INSTITUTE

114,160

48,115

on 7T
Jc,fu

232954

A1 reports reviewed through the 1988 April Quarterly Report.
Ending Cash on Hand as of 3/31/88: $181,304.03

Qutstanding Debts and Obligations owed to the Committee: O
Outstanding Debts and Obligations owed to the Committee: 0




’ ' mhinent 2 (2 paces)
YEAR-END

REPORT NOTICE

FEDERAL ELECTION COMMISSION

PARTINS AND PACS December 26, 198¢

WD MDST FIILR

ALL PARTY COMMITTERS, NONCOMMECTIED COMCITIERS, AND SEPARATE
SEGEEGATED FUNDS sust file a year-end report by January 31,
1987.

WY ST BB NEFORTRD

The report sust disclose all financial activity that occuszred
fzom the close of books for the last report through December 31,
1986. Political committees that have not previocusly filed a
financial disclosure report should ceport all financial activity
through December 31, 1986.* Por more detailed instructioms,

consult your Campaign Guide.

7ILING DATR

Aspocts seat by registered oc cecrtified mail
20 later than aidnight Jamuary 31, 1967.

oc mailed first class must be received 20 la
business Januacy 31, 1967.

WIS 70 FI1s
Commi ttees should coansult the instructions on the enclosed PFEC
Poca 3X for details.

CONPLIANCE

Political cammittees are fully liable for failure to file any
geport required under the Act. Pailure to file in a timely
fashion is also a serious violation. Offending committees are
subject to enforcement action. Committees must also submit
legible reports which can be clearly reproduced. Illegible
teports and reports submitted on aon-FEC forms vwill not be
accepted, and committees filing such documents will be required
to refile.

*The first report filed Dy a committee shall include all smounts
teceived or disbursed prior to becoming a political committee,
even if such amounts were not received during the current
geporting period. See L1 CPR 104.3(a) and (b).

FOR INFOMATION CALL: Information Services Division
202/376-3120 or 800/42¢-9%30




..901 FILING SCEEDULE FOR nu.m PACS

; Committees may file reports on a semiannual or a monthly
schedule during 1987. Committees that choose to file reports on a
monthly schedule must f£ile reports no later than the 20th day of the
month. Each report must include all financial activity that occurred
during the previous month. Committees that choose to file reports on
a semiannual schedule must file a mid-year report by July 31, 1987,
and a year-end report by January 31, 1988. The July 31 mid-year
report should include all activity from January 1 through June 30,
1987. The year-end report should include all activity from July 1
through December 31, 1987. See the charts below.

Committees that wish to change their reporting schedule must
notify the Commission by sending a letter with the next report due
under their current reporting schedule. Committees may change their
£iling frequency only once a year.

" MOMTHLY- PILERS®

Reg./Cert.
Railing Piling
Report Period Covered** Date Date
Year-End 11/25 - 12/31 01/31/87 01/31/87
Pebruary 01/01 - 01/31 02/20/87 02/20/87
~ March 02/01 - 02/28 03/20/87 03/20/87
April 03701 - 03/31 04/20/87 04/20/87
L e May 04/01 - 04/30 05/20/87 05/20/87
June 05/01 - 05/31 06/20/87 06/20/87
« July 06/01 - 06/30 07/20/87 07/20/87
A August 07/01 - 07/31 08/20/87 08/20/87
Septeaber 08/01 - 08/31 09/20/87 09/20/87 .
~ October 09/01 - 09/30 10/20/87 10/20/87
November 10/01 - 10/31 11/20/87 11/20/87
P December 11/01 - 11/30 12/20/87 12/20/87
& Year-End 12/01 - 12/31 01/31/88 01/31/88
Xy
| SEMIANNUAL PILERS®
- Reg./Cert.
Mailing Piling
G Report Period Covered** Date Date
L Year-End 11/25 - 12/31 01/31/87 01/31/87
July 31 Mid-Year 01/01 - 06/30 07/31/87 07/31/87
Year-End 07/01 -4;3/31 01/31/88 01/31/88

®Be sure to retain this Report Notice for future reference. The next
Notice will be sent July 7, 1987. See also the January 1987 issue of
the FEC Record.

®*Each report must disclose all financial activity that occurred from
the close of books for the last rep~-t filed through the end of the
reporting period. Political comm.*'.es that have not previously
filed a financial disclosure report should report all financial
activity through the end of the reporting period. See the footnote
on page 1.

—4._.:




Pood _Marketing Institute Political Action Committee
ESS (number 90 sweet) ] Choch § @liorent \en Provicusly fpOned

1730 K Street, N.W. lutu 700

CITY. STATE ang 2P CODE
Was*ington, D.C. 20006

C00014555

(a8, | Apni 1S Quanery Repon
July 15 Quarterty Rgpon
October 1S Quanerty Repont

. January 31 Year End Report

Morwhly Repont Due On

| BTAUE ! al: 38

3 X The commmnes qualhed as & mulscanddale
commiies DURING THIB Reporang Penoc

on Jm.l'z 1978 (date:

' February20 . June 20 October 20
| Mgreh 20 " Ay 20 Novermber 20

i apr 20 August 20 . Oscember 2C

C ' May <0 Seplember 20 . Januany 3!

Etmaymoﬂm

X July 31 Md Year Repon (Non-slecson Yesr Only) electon on

! Termsnaton Repon

(1)) Is tug Repont an Amendment? ,

SUMMARY

(Typm o! Elecwor,
n the State ot

j Thwmeth cay repon folowng the General Elechon or

nthe Stae ot __

YES | 3 NO

Covenng Penod uuaz__-nw_u.mm. i

(80 CashonMandJanuary 1. 19 87

ib»  Cash on Hand a: Begr~rung of Reporting Penod

(3} Tota! Recewpts (from Line 18)

$171,063.74

$ 92,564.95

(@) Subtotal (aad Lines 6(D) and 6(¢) for Column A and

Lines 6(a) and 6(c) for Column B)
Towmtmma)

CmmmmqudRmW(wvuLN?mu‘sm))

$263,628.69
$114,100.65

$149,528.04

COLUMN B
Celender Yeor-t0-Dete

% 92,564.95
. $263,628.69

. $114,100.65

$149,528.04

Debrs and Obkgatons Owed TO the Commaies

(Remze alt on Schech4e C and or Schedule D)

$

‘0 Debts and Obkganons Owad BY the Commiee

«mowmmcwmmo»

For further information

contact:

* Fecera Elechon Commegsion

999 E Street NW
Washington DC 20463

Im'ymauruvu-ammrmsnwwmmmmmyumawmmrsrruo correct Vol Free 800 424 9530

ang complete

Type or Pt Name ot Treasurer

Local 2C2 376 312C

Squtw'o"ho urer g
/ 2 LL«Z ( q i
—
NOTE Submscor ¢t tase err

WOIMation May subyect the person sgring this Repon to the penates ot f U S C §437c

FEC FORM 3X

teveat 467




.tachment 4 (2 pacges)

©® gami-ANNUAL

REPORT NOTICE

FEDERAL ELECTION COMMISSION

PARTINSG AND FACS July 7, 1987

WO MDS? FIIE
ALL PARTY COMMITTEES AND PACS mmrmsmmmn
SEGREGATED FUNDS) must file a zeport in July.

JEFORTING DATES

Semiannual. The Mid-Year Report is due July 31 and must disclose
financial activity that occurred from January 1 through June 30,
1987. Committees which have previously filed 1987 reports should
only zeport activity from the closing date of the last report filed.

Monthly. If the committee chooses to file on a monthly basis, the
next monthly zeport is due July 20 and must disclose financial
activity from June 1 through June 30, 1987. MNonthly zeports are due
by the 20th of each month and cover all financial activity of the
pzevious month.

VAT MDST RE NREPORTED

A report must disclose all receipts and disbursements (not previously
geported) that occurred during the reporting pericd. A newly
registered political committee £iling its first rzeport should also
include all amounts received and expended before the committee
registered. 8See 11 CFR 104.3. Por more detailed information on

reporting imstructions, comsult your Campaign Guide.

WEERE AND BOW 7O FILE

Committees should consult the instructions on the enclosed FEC PORM
3X for details. Affix the peel-off label from the envelope to line 1
of the report. Any corrections should be made directly on the label.

CEANGR IN FILING FREQUENCY

Committees that wish to change their reporting schedule (for example,
from monthly to semiannual) must sotify the Commission by sending a
letter vith the next report due under their current reporting
schedule. Committees may change their f£iling frequency only once a
year. :

COMPLIANCR

Political committees are responsible for f£iling all reports required
under the Act in a timely fashion. Committees and treasurers who
file late repocts, or fail to file reports, are subject to
enforcement action. 1lllegible reports and reports submitted on non-
FEC forms will not be accepted; committees 4iling such documents will
be required to refile.

(ovez)




1987 URCOMING PILING SCEEDULE
PARTIES AND PACS

Retain this report notice for future reference. The next notice will

be sent December 18, 1987. Also, see the January 1987 issue of the
¥YEC Record, which lists 1987 reporting dates.

Reg./Cect.
Nai Piling

1ling
Periocd Covered 1/ Dete 2/ Date 2/ ..
01/01 - 06/30 07/31/87 07/31/87

01/03 - 12/31  oi/3i/es  o01/3l/es

Reg./Cert.
Nailing Piling

Period Covered 1/ Date %‘ Date 2‘
06/01 - 06/30 07/20/87 07/20/87
07/01 = 07/31 08/20/87 08/20/87
08/01 - 08/31 09/20/87 09/20/87

10/01 - 10/31 11/20/87 11/20/87
11/01 - 11/30 12/20/87 12/20/87

July

August

September

October 09/01 - 09/30 10/20/87 10/20/87
Boveamber

December

Year-End 12/01 - 12/31 01/31/88 01/31/88

1/ A nevwly registered committee should refer to "WHAT MUST BE
REPORTED, " on the reverse side.

2/ Reports sent by certified or registered mail must be postmarked by
the mailing date. Reports mailed first class or hand delivered must
be received by the £iling date.

FOR INFORMATION, Call: Inforaation Services Division
202/376-3120 or 800/424-9530
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Food Marketing Institute Political Action

—ADORESS tmovber R—W—MTM ed
1750 K Street, N.W. Suite 700
£ITY STATE snd 2% CODE

Washington, D.C. 20006

C00014555

3 X The commmes quakhed &5 & mulcancdate

Vo

commines DURING Reporery Pencd
January 12?8

”d
4. TYPE OF REPORT
8)__ Apr 1S Quaneny Repori Mortrey Aepon Due On
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- Z apn20 20 August20  Decerwer 20
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Type of Emcoo~
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() s %ws Report a~ Amendment? : YES ; NO
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8 Casr or =and at Close 5t Reportng Pencn’ ( »ui. act Line 7 rom Line 6(d)) $ 173.09 $ 17 096, 9€
9 Detts a~c Ooagatong Owed TO the Commmee For furt - informetion
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et iR S = S — - Federa Ewcton Commusso-
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FEDERAL ELECTION COMMISSION 18-l
WASHINGTON, DC 3000)

MR 2
Sarcy R. Sullivan, Treasucer
Food Macketi Institute Political
Action Committee (PFPOOD PAC)
1750 K Street, N.W., Suite 700
Washington, DC 20006

Identification Wumber: €00014559%
Reference: 1987-1988 Blection Cycle Reports
Dear Nr. Sullivans

It has come to the attention of the Pederal BRlection
Comaission ("the Commission®) that your ocommittee may have
violated 2 U.8.C. $434(a), by failing to timely file Reports of
Receipts and Disbursements. The following is a 1list of the
reports in guestion.

Report Type Due Date Date Piled

1987 Mid-Year Report 7/31/87 8/1/87
(1/1/87-6/30/87)

1987 Year End Report 1/31/88 2/8/88
(7/1/87-12/31/87)

Timely filing {is a specific requirement of the Pederal
Blection Campaign Act ("the Act") and is essential to fulfilling
the public disclosure concept embodied in that law. The
Commission views the untimely filing of reports as a serious
violation of the Act. This communication is to advise you that,
notwithstanding any aatters which may be pending before the
Commission, any additional report which is not submitted in a
timely manner by your committee may result in the Commission
initisting legal enforcement or audit action.

Ycu may submit a letter of explanation in response to this
notification. If, however, you have any qQuestions, please feel
free to contact Joseph Pennington on our toll-free number, (800)
423-9530. Our local number is (202) 376-2480.

Sincerely,

Lisa J. Stolaruk
Chiet, P.ttxmon-htty Branch
Reports Analysis Division



® vearzno @......-

REPORT NOTICE

FEDERAL ELECTION COMMISSION

PARTIES AND PACS December 18, 1987

WEO MUST FILE
ALL PARTY COMMITTEES and PACs (MON-COMNECTED COMMITTEES AND SEPARATE
SEGREGATED FUNDS) must file a Year End Report in January.

IEXPORTING DATES

Semiannual. The Year End Report is due January 31, 1988, and must
disclose finmancial activity that occurred froam July 1 through
December 31, 1987. Committees which have previously filed 1987
zeports should only report activity from the closing date of the last
zeport f£iled.

Monthly. Committees that choose to file on a monthly basis must file
the Year End Report due January 31, 1988. The report must disclose
financial activity from December 1 through December 31, 1987. All
other monthly reports are due by the 20th of each month and cover all
financial activity of the previous month.

WEAT MOST BE REPORTED
A report must disclose all receipts and disbursements that occurred

during the reporting period. A newly registered political committee
filing its first report should also include all amounts received and
expended before the committee registered. 8ee 11 CFR 104.3. PFor
more detailed information on reporting instructions, comsult your

Campaign Guide.

WEREE AND BOW 70 FILE

Comnittees should consult the instructions on the enclosed FEC PForm
3X for details. Affix the peel-off label from the envelope to line 1
of the report. Any corrections in the information should be made
dizectly on’ the label.

CEABGE IN FILING FRRQUERNCY

Committees that wish to change their reporting schedule (for example,
from semiannual to monthly) must notify the Commission by sending a
letter wvith the next report due under their current reporting
schedule. Committees may change their filing frequency only once a

year.

COMPLIANCE

Political committees are responsible for filing all reports required
under the Act in a timely fashion. Committees and treasurers who
file late reports, or fail to file reports, are subject to
enforcement action. Illegible reports and reports subaitted on non-
FEC forms will not be accepted; committees filing such documents will
be requirec o zefile. ]

-
-

FOR INFORMATION, Call: Inforaation Services Division
202/3‘{6—3120 or 800/424-9530

-




tachment 8

Food llorhtm Isstitute Political Action Committee
"~ ACORERE imber o0 shesh 0O Ghoss § dioront uar proviously

1750 K Street, N.¥W., Suite 700 C00014%355
CITV, STATE ond 2% CCOE s@m“w--m
Washi:gton, D.C. 20006 on Jnnu 378 i)

4. TYPE OF REPORY

30X | Aprt 15 Quaneny Regon Morey Repont Dus On.
O reonary20 O sune20 i . October 20
| vty 15 Quarterly Regort O ven2o 0O ay20 i . November 20
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October 15 Quarterly Report ) wey20 C Sepromber 20 ' Jeruary 31

Jonuary 31 Yeor End Regon (] Twesw cay repont precedng __

(Type o Elpcaon)
July 31 MG Year Rapont (Non-slecson Year Only) CoE5R @R n e State of

DMQWMNWWM

. Tervunason Repont in e State of

I ¥us Report an Amendment” | YES X |

SUMMARY
CovenngPerco 1/1/88  peougn _ 3/31/88

CashonHand January 1. 19_88 .

Cash on Hand at Begnrung of Reporang Penod . . 3173 096. 96

Tota: Recespts rfrom Line 18) $ 58,946.32 8 58.946. 32

Subtota: (40d Lmes 6(d) and 6(c) for Column A and
Ui 631w 510 Conirs B] $232,043.28 $232,043.28

e e

vmnm.mma» o ; $ 50,739.25 '$ 50 739, 45

- e e - - —_— - -

ushmeano'MW(mm7mmﬂcn ¢$181,304.03 3181.506.01
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FEDERAL ELECTION COMMISSION
999 E Street, N.W. B30 22 oy

Wwashington, D.C. 20463 5d
SITIyk
RAD Referral: 88NF-21

Staff Member: Laura Ryan

FPIRST GENERAL COUNSEL'S REPORT SE

Source of MUR: INTERNALLY GENERATED

Respondents: Food Marketing Institute Political
Action Committee and Harry R. Sullivan,
as treasurer

Relevant Statutes: 2 U.S.C. §§ 434(a) (4)(A) (i) and (iv)

Internal Reports Checked: Referral Materials

Federal Agencies Checked: None

I. GENERATION OF MATTER

The Reports Analysis Division ("RAD") referred this matter
involving the Food Marketing Institute Political Action Committee
("Committee") and Harry R. Sullivan, as treasurer to the Office
of General Counsel on June 13, 1988. The basis of the attached
RAD referral is the failure of the Committee to file three (3)
Reports of Receipts and Disbursements in a timely manner, in
violation of 2 U.S.C. §§ 434(a)(4) (A) (i) and (iv). (See
Attachment 1.)

II. FACTUAL AND LEGAL ANALYSIS

A, Filing of Reports

The Federal Election Campaign Act of 1971, as amended ("the
Act"), provides that for unauthorized committees filing quarterly
such committees, for years in which no regularly scheduled

elections are held, shall file a Mid-Year Report, no later than




-2=
July 31, and a Year-End Report no later than January 31 of the
following calendar year. 2 U.S.C. § 434(a)(4)(A)(iv). Thus, due
dates for the 1987 Mid-Year and Year-End Reports are July 31,
1987 and January 31, 1988, respectively. The Committee did not
file its Mid-Year Report until August 7, 1987. 1Its Year-End
Report was not filed until February 8, 1988. Accordingly, this
Office recommends that the Commission find reason to believe that
the Food Marketing Political Action Committee violated 2 U.S.C.
§ 434(a)(4) (A) (iv) by failing to timely file its 1987 Mid-Year
and Year-End Reports.

For years when regularly scheduled elections are held,
unauthorized committees filing quarterly shall file reports no
later than the 15th day after the last day of each calendar
quarter. Thus, the due date for the April Quarterly Report was
April 15, 1988. The Committee did not file this report until
April 25, 1988.1/ Therefore, this Office recommends that the
Commission find reason to believe that the Food Marketing
Institute Political Action Committee and Harry R. Sullivan, as
treasurer violated 2 U.S.C. § 434(a)(4)(A) (i) by not filing the
April 1988 Quarterly Report in a timely manner.

IITI. DISCUSSION OF CONCILIATION AND CIVIL PENALTY




o

-3-
Attached for the Commission's approval is the proposed

conciliation agreement which contains an admission of the

violations and a civil penalty computed as follows:

Food Marketing Institute PAC




III. RECOMMENDATIONS

I Open a Matter Under Review.

20 Find reason to believe the Food Marketing Institute
Political Action Committee and Harry R. Sullivan, as
treasurer, violated 2 U.S.C. §§ 434(a) (4) (A) (i) and
434 (a) (4) (A) (iv).
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Enter into conciliation with the Food Marketing
Institute Political Action Committee and

Harry R, Sullivan, as treasurer, prior to a
finding of probable cause to believe.

Approve the attached letter, Factual and Legal Analysis
and proposed Conciliation Agreement.

Lawrence M., Noble
General Counsel

WM 22, /667 o T

Lois G. Lerner /4%?
Associate General Coundel

Attachments
l. Referral
2. Letter to Respondents
3

. General Counsel's Factual and Legal Analysis and proposed
Conciliation Agreement




BEFORE THE FEDERAL ELECTION COMMISSION

VL. 2R
In the Matter of g 2_(/9/@

Food Marketing Institute Political RAD Ref. 88NF-21

Action Committee and Harry R.
Sullivan, as treasurer

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal

Election Commission, do hereby certify that on July 27,
1988, the Commission decided by a vote of 6-0 to take

the following actions in RAD Ref. 88NF-21:

Open a Matter Under Review.

Find reason to believe the Food Marketing
Institute Political Action Committee and
Harry R. Sullivan, as treasurer, violated
2 U.S.C. §§ 434 (a) (4) (A) (i) and 434 (a)
(4) (&) (iv).

Enter into conciliation with the Food
Marketing Institute Political Action
Committee and Harry R. Sullivan, as
treasurer, prior to a finding of
probable cause to believe.

(Continued)




Federal Election Commission

Certification for RAD Ref. 88NF-21
July 27, 1988

Approve the letter, Factual and Legal Analysis
and proposed Conciliation Agreement, as recom-

mended in the First General Counsel's report
signed July 22, 1988.

Commissioners Aikens, Elliott, Josefiak, McDonald,

McGarry, and Thomas voted affirmatively for the decision.

Attest:

jorie W. Emmons
Secretary of the Commission

Received in the Office of Commission Secretary:Fri.,
Circulated on 48 hour tally basis: Mon., 7-25-88, 11:00
Deadline for vote: Wed. , 7-27-88, 11:00

7-22-88, 2:57




FEDERAL ELECTION COMMISSION
WASHINGTON. D C 20463 ? t 2, 1988

Harry R. Sullivan, Treasurer

Food Marketing Institute Political
Action Committee

1750 K Street, N.W., Suite 700

Washington, D.C. 20006

RE: MUR 2656
Food Marketing Institute
Political Action
Committee and Harry R.
Sullivan, as treasurer

Dear Mr. Sullivan:

On July 27 , 1988, the Federal Election Commission found
that there is reason to believe the Food Marketing Institute
Political Action Committee ("Committee") and you, as treasurer,
violated 2 U.S.C. § 434(a) (4) (A) (i) and (iv), provisions of the
Federal Election Campaign Act of 1971, as amended ("the Act").
The Factual and Legal Analysis, which formed a basis for the
Commission's finding, is attached for your information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against the Committee and you, as
treasurer. You may submit any factual or legal materials that
you believe are relevant to the Commission's consideration of
this matter. Please submit such materials to the General
Counsel's Office within 15 days of your receipt of this letter.
Where appropriate, statements should be submitted under oath.

In the absence of any additional information demonstrating
that no further action should be taken against the Committee and
you, as treasurer, the Commission may find probable cause to
believe that a violation has occurred and proceed with
conciliation.

In order to expedite the resolution of this matter, the
Commission has also decided to offer to enter into negotiations
directed towards reaching a conciliation agreement in settlement
of this matter prior to a finding of probable cause to believe.
Enclosed is a conciliation agreement that the Commission has
approved.
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Harry R. Sullivan, Treasurer
Page 2

If you are interested in expediting the resolution of this
matter by pursuing preprobable cause conciliation and if you
agree with the provisions of the enclosed agreement, please sign
and return the agreement, along with the civil penalty, to the
Commission. 1In light of the fact that conciliation negotiations,
prior to a finding of probable cause to believe, are limited to a
maximum of 30 days, you should respond to this notification as
soon as possible.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. 1In addition, the Office of the General
Counsel ordinarily will not give extensions beyond 20 days.

If you intend to be represented by counsel in this matter,
please advise the Commission by completing the enclosed form
stating the name, address, and telephone number of such counsel,
and authorizing such counsel to receive any notifications and
other communications from the Commission.

This matter will remain confidential in accordance with
2 U.S.C. §§5 437g(a) (4) (B) and 437g(a) (12) (A), unless you notify
the Commission in writing that you wish the investigation to be
made public.

For your information, we have attached a brief description
of the Commission's procedures for handling possible violations
of the Act. If you have any questions, please contact Laura
Ryan, the staff member assigned to this matter, at (202) 376-
5690.

Sincerely,

//
7
Thomas 'J. Josefiliak

Chairman

Enclosures
Factual and Legal Analysis
Procedures
Designation of Counsel Form
Conciliation Agreement




FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS
RESPONDENT (S) : Food Marketing Institute
Political Action Committee
and Harry R. Sullivan,
as treasurer
A, Filing of Reports
The Federal Election Campaign Act of 1971, as amended@ ("the
Act"), provides that for unauthorized committees filing quarterly
such committees, for years in which no regularly scheduled
elections are held, shall file a Mid-Year Report, no later than
July 31, and a Year-End Report no later than January 31 of the
following calendar year. 2 U.S.C. § 434(a)(4) (A) (iv). Thus, due
dates for the 1987 Mid-Year and Year-End Reports are July 31,
1987 and January 31, 1988 respectively. The Committee did not
file its Mid-Year Report until August 7, 1987. 1Its Year-End
Report was not filed until February 8, 1988. Accordingly, there
is reason to believe that Food Marketing Political Action
Committee and Harry R. Sullivan, as treasurer violated 2 U.S.C.
§ 434(a) (4) (A) (iv) by failing to timely file its 1987 Mid-Year
and Year-End Reports.
For years when reqularly scheduled elections are held,
unauthorized committees filing quarterly shall file reports no

later than the 15th day after the last day of each calendar

quarter. Thus, the due date for the April Quarterly Report




April 15, 1988. The Committee d4id not file this report until
April 25, 1988. Therefore, there is reason to believe that Food
Marketing Institute Political Action Committee and Harry R.
Sullivan, as treasurer violated 2 U.S.C. § 434(a) (4) (A) (i) by not

filing the April 1988 Quarterly Report in a timely manner.




LTS ®  Grord

STATEMENT OF DESIGNATION OF COUMSEL

1025 Thomas Jefferson St N UW_ Suite 300

Washington, D.C 20007

202/342-8583

The above-named individual is hereby designated as my
counsel and is authorized to receive any notifications and other

communications from the Commission and to act on my behalf before

the Commission.

- , 3 -~
August 10, 1988 ”//’/4[,, s

Date m? %&

«__7,4

Harry Sullivan

The Food Marketing Institute

1750 K Street, N.W., Suite 700

Washington, D.C. 20006

HOME PHONE: 202/547-8219

BUSINESS PHONE: 202/429-8262
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h Od‘ FOOD MARKETING INSTITUTE POLITICAL ACTION COMMITTEE

Suite700 e 1750K Street, NW. o Washington, D.C. 20006 e (202) 452-8444

Mark C. Hollis Harry Sulliven
Chairman Treasurer
August 16, 1988

Mr. R. Lee Andersen

Office of the General Counsel
Federal Election Commission
999 E Street, N.W.

Washington, D.C. 20463
MUR 2656

Food Marketing Institute

Political Action Committee

and Harry Sullivan, as
Treasurer

GZ:€ 1!d 9] 9NV 83

Dear Mr. Andersen:

This is in response to a letter dated 8/2/88 by Chairman
Thomas J. Josefiak, regarding the captioned matter.

FoodPAC respectfully requests that no action be taken in this
matter on the grounds:

= that the April 15 report was not late because of any
willful omission of the Committee;
that extenuating circumstances contributed to the late
filing;
that FoodPAC used its best efforts and acted in good
faith;
that FoodPAC has consistently demonstrated a prompt
response to the Commission's questions and directives; and
that FoodPAC has adopted procedures which will ensure
timely filings in the future.

The April 15 report was late, in part, because of FoodPAC's
efforts to correct an error in a previous report. Notification of
this error was contained in a notice dated March 24, 1988. The
Commission specifically directed FoodPAC to review the instructions
and correct its reporting methods to avoid future errors.

Particular effort was devoted to providing clarification and
correction so that the error was not carried forward, compounded,
and incorporated, in a subsequent report such as the April 15 report.

Preparation of the April 15 report was delayed because of the
above efforts. Nevertheless, FoodPAC made special arrangements to
have the April 15 report sent by overnight delivery service to the
FoodPAC treasurer, who was on business travel. Had it been

Karen E. Theibert Hardy L. Nathan
Fundraising Coordinator Disbursement Coordinator

A copy of our report s filed with the Federal Eiection Commission and is availabie from the Federal Election Commuss:on, Washington, D.C.




delivered, the report would have been filed on time. The report was
unfortunately misplaced by the hotel, and was never delivered to the
Treasurer, despite repeated efforts to find it. Thus, despite
FoodPAC's good efforts, circumstances outside the control of FoodPAC
were the direct reason for the report being filed late.

FoodPAC has, from its beginning, reported all receipts and
contributions regardless of amount and irrespective of any threshold
exemptions. FoodPAC believes in full and timely disclo:ure.

FoodPAC has made costly changes in computer software to assure that
reports were in appropriate and acceptable form and to ensure that
essential elements of the report could be compiled quickly.

Based on the caption notice, FoodPAC has implemented intermnal
changes and control which will ensure that future filings are made
with ample leeway prior to their due date.

I would be pleased to meet with you at your convenience to

discuss in greater detail the points made in this letter and will
call you the week of August 22 to arrange a meeting.

Sincerely,

H&w 7473/
Harry Sull{ivan

Treasurer
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Ms. Deborah Curry

Office of the General Counsel
Federal Election Commission
999 E Street, N.W,
Washington, D.C. 20463

Re: MUR 2656
Food Marketing Institute
Political Action Committee
and Harry R. Sullivan, as treasurer

Dear Ms. Curry:

Pursuant to our telephone conversation, the Food Marketing Institute
Political Action Committee ("FoodPAC") and Harry R. Sullivan, as treasurer,
respectfully request that the Federal Election Commission ("Commission") take no
further action in the above-referenced matter pending the outcome of preprobable cause
conciliation negotiations authorized under 11 C.F.R. § 111.18(d)(1988). In connection
with this request, FoodPAC and its treasurer respectfully request that the 30-day time
limit, which you have advised normally applies to conciliation negotiations prior to a
finding of probable cause to believe, be extended until September 28, 1988.

Good cause exists for this extension. Although FoodPAC responded promptly
to the Commission's notice that it had found reason to believe that FoodPAC had
violated provisions of the Federal Election Campaign Act of 1971, as amended, and
although the staff of FoodPAC and I have been available to meet with Commission staff
at their convenience, it has been impossible to schedule such a meeting prior to the
expiration of the 30-day time limit. Therefore, good cause exists to extend the time
limit for preprobable cause conciliation negotiations in this case.




Ms. Deborah Curry
gizzefznber 1, 1988 Collier, Shannon, Rill & Scott

If you have any questions, please do not hesitate to contact me.

Slecbc ¢ ]

J. KEITH AUSBROOK

Counsel to the Food Marketing
Institute Political Action
Committee and Harry R. Sullivan,
Treasurer

JKA/sn
cc: R. Lee Andersen
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Office of General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Re: MUR 2656 — Food Marketing Institute Political Action Committee
and Harry R. Sullivan, as Treasurer

Dear Ms. Curry:

This letter serves to clarify issues that arose in our meeting Tuesday
regarding the above-referenced matter. Specifically, it is our understanding that the
Federal Election Commission's ("Commission") finding of reason to believe that the Food
Marketing Institute Political Action Committee ("FoodPAC") had violated federal
election law because it had filed three late reports did not take into consideration the
Commission's Reports Analysis Division's ("RAD") notification to FoodPAC that no action
would be taken on the basis of two of those reports. Consequently, FoodPAC addressed
only the late filing of the third report, which generated the Commission's finding.

In a letter dated August 16, 1988, FoodPAC addressed the lateness of only
its April 15, 1988 report because the Commission had indicated that no enforcement
action would have been taken if that report had been filed on time. FoodPAC received a
letter, a copy of which is attached, dated March 21 from RAD which indicated that
although two previous reports had been filed late, no enforcement action would be taken
unless an additional report were filed late. Thus, FoodPAC understood that but for the
lateness of the April 15 report, no enforcement action was contemplated by the
Com:mnission. Therefore, FoodPAC limited its response to the Commission to the event
that precipitated the Commission's enforcement action. If the facts and cireumstances
surrounding the late filing of the April 15 report excuse that late filing, then no further
action should be taken.

No further action should be taken in this case because RAD's March 24
request 1/ tor correction in FoodPAC's 1987 year-end report put FoodPAC's treasurer in

1/ RAD's March 24, 1988 request included a copy of a March 2, 1988 letter containing its
original request. FoodPAC never received the original March 2 letter.
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September 22, 1988 Collier, Shannon, Rill & Scott
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the position of having to choose between signing the April 15 report that he knew to be
inaccurate or filing the report late. Although FoodPAC corrected errors in its 1987
year-end report in a letter dated April 6, additional examination and review of staff
procedures for preparing the report and the computer program which had deleted entries
was necessary to avoid repeating the same errors. FoodPAC's treasurer knew of these
problems prior to leaving town around the time the report was due and was unable to sign
a report that he knew to be inaccurate. The sole reason that he knew that the report was
inaccurate was the notification by RAD of previous errors. Signing such a report would
have subjected the treasurer to criminal prosecution. Moreover, filing a report known to
be inaccurate would have been entirely inconsistent with FoodPAC's history of good faith
efforts to submit timely and accurate reports and to comply promptly with Commission
requests.

Because notification by RAD of errors in FoodPAC's report occurred so close
to the due date for its next report, FoodPAC was forced to send the accurate report by
Federal Express to its treasurer to be mailed directly to the Commission for timely
filing. Although FoodPAC could still have filed on time if the hotel where the treasurer
was staying had not misplaced the Federal Express package, this entire situation, in
which misplacing the package could result in untimely filing, would have been avoided if
RAD had not notified FoodPAC of the previous errors so close to the due date of the
next filing.

Enforcement action in this case will not fulfill the disclosure objectives of
the Act. FoodPAC had a choice: file a late report or file an inaccurate report. Neither
action would have resulted in the availability of truthful information to the publie.

Imposing a eivil penalty on FoodPAC in this case will encourage FoodPAC and others to
submit inaccurate reports, rather than carefully review reports and procedures to assure
both timely and accurate filing.

If your office decides to recommend further action, we respectfully request
the opportunity to meet with your supervisor prior to that recommendation.

Thank you for your cooperation.
Sincerely,

T e

J. Keith Ausbrook
Counsel to FoodPAC and Harry R.
Sullivan, Treasurer

JKA/sn
Enclosure
(JH] R. Lee Andersen




FEDERAL ELECTION COMMISSION  MS-L
WASHINGTON, D C. 20463

Harry R. Sullivan, Treasurer

Food Marketing Institute Political
Action Committee (FOOD PAC)

1750 K Street, N.W., Suite 700

Washington, DC 20006

Identification Number: C00014555
Reference: 1987-1988 Election Cycle Reports
Dear Mr. Sullivan:

It has come ¢to the attention of the Federal Election
Commission ("the Commission®™) that your committee may have
violated 2 U.S.C. §434(a), by failing to timely file Reports of
Receipts and Disbursements. The following is a 1list of the
reports in question.

Report Type Due Date Date Filed

1987 Mid-Year Report 7/31/81 8/7/87
(1/1/87-6/30/87)

1987 Year End Report 1/31/88 2/8/88
(7/1/87-12/31/87)

Timely filing is a specific requirement of the Federal
Election Campaign Act ("the Act") and is essential to fulfilling
the public disclosure concept embodied in that law. The
Commission views the untimely filing of reports as a serious
violation of the Act. This communication is to advise you that,
notwithstanding any matters which may be pending before the
Commission, any additional report which is not submitted in a
timely manner by your committee may result in the Commission
initiating legal enforcement or audit action.

You may submit a letter of explanation in response to this
notification. If, however, you have any questions, please feel
free to contact Joseph Pennington on our toll-free number, (800)
424-9530. Our local number is (202) 376-2480.

Sincerely,

ez

Lisa J. Stolaruk
Chief, Party/Non-Party Branch
Reports Analysis Division
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Marcy M. Rehberger

Ms. Deborah Curry

Office of the General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Re: MUR 2656 Food Marketing Institute Political Action Committee and
Harry R. Sullivan, as Treasurer

Dear Ms. Curry:

This letter confirms that the Food Marketing Institute's Poiitical Action
Committee ("Food PAC") and Harry R. Sullivan, as Treasurer, respectfully maintain tneir s

request that no further action be taken in this matter. In light of this request, Food PAC =:

=)
>
o
S
A
l

and Harry R. Sullivan decline to enter pre-probabie cause conciliation. N
[9%)
If you have any questions, piease do not nesitate to coiitact me. s

Sincerely,

T LT,
Ui ot
J. Keith Ausbrook

Counsel to Food PAC and
Harry R. Sullivan

JKA/pd
cce: R. Lee Andersen
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MUR 2656
NAME OF COUNSEBL: _ Keith Aushrook
ADDRESS: , Col

—1055 Thomas Jefferson St M W_ Suite 300

Washington, D.C 20007

ZE:NHY 1-23088

202/342-8583

The above-named individual is hereby designated as my
counsel and is authorized to receive any notifications and other

communications from the Commission and to act on my behalf before

the Commission.

November 18, 1988
Date

RESPONDENT'S NAME: Harry Sullivan

ADDRESS : The Food Marketing Institute

1750 K Street, X.W., Suite 700

Washington, D.C. 20006

203/547-821¢9

HOME PHONE: 2

202/429-8262

BUSINESS PHONE:




FEDERAL ELECTION COMMISSION

WASHINGTON, D C 20463}
..January 30, 1989

J. Keith Ausbrook, Esquire
Collier, Shannon, Rill & Scott
1055 Thomas Jefferson Street, N.W.
Washington, D.C. 20007

RE: MUR 2656

Dear Mr. Ausbrook:

Based on information ascertained in the normal course of -
carrying out its supervisory responsibilities, on July 27, 1988,
the Federal Election Commission found reason to believe that Food
Marketing Institute Political Action Committee and Harry R.
Sullivan, as treasurer, violated 2 U.S.C. §§ 434 (a)(4)(A) (i) and
(iv), and instituted an investigation in this matter.

After considering all the evidence available to the
Commission, the Office of the General Counsel is prepared to
recommend that the Commission find probable cause to believe that
violations have occurred.

The Commission may or may not approve the General Counsel's
recommendation. Submitted for your review is a brief stating the
position of the General Counsel on the legal and factual issues
of the case. Within 15 days of your receipt of this notice, you
may file with the Secretary of the Commission a brief (ten copies
if possible) stating your position on the issues and replying to
the brief of the General Counsel. (Three copies of such brief
should also be forwarded to the Office of the General
Counsel, if possible.) The General Counsel's brief and any brief
which you may submit will be considered by the Commission before
proceeding to a vote of whether there is probable cause to
believe a violation has occurred.

If you are unable to file a responsive brief within 15 days,
you may submit a written request for an extension of time. All
requests for extensions of time must be submitted in writing five
days prior to the due date, and good cause must be demonstrated.
In addition, the Office of the General Counsel ordinarily will
not give extensions beyond 20 days.

A finding of probable cause to believe requires that the
Office of the General Counsel attempt for a period of not less
than 30, but not more than 90 days, to settle this matter through
a conciliation agreement.




Ja-Keith Ausbrook
Page 2

Should you have any questions, please contact Deborah Curry,
the attorney assigned to this matter, at (202) 376-8200.

S1i rely,

Lawrence M. Noble
General Counsel

Enclosure
Brief




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Action Committee and Harry R. L

)
)
Food Marketing Institute Political-) MUR 2656
D) - e
Sullivan, as treasurer )

GENERAL COUNSEL'S BRIEP

I. STATEMENT OF THE CASE

This matter was initiated by the Federal Election Commission
("Commission®) based on information ascertained in the ordinary
course of carrying out its supervisory responsibilities. Food
Marketing Institute Political Action Committee ("Food PAC") is a
political committee registered with the Commission. Harry R.
Sullivan is the treasurer of Food PAC.

Food PAC was required, pursuant to 2 U.S.C.
§ 434(a) (4) (A) (iv), to file its 1987 Mid-Year Report no later
than July 31, 1987 and its 1987 Year End Report no later than
January 31, 1988. PFood PAC did not file its Mid-Year Report
until August 7, 1987 (7 days late) and did not file its Year End
Report until February 8, 1988 (8 days late).

On March 21, 1988, a Chronic Late Filing Notice was sent to
Food PAC for failing to file the Mid-Year and Year End Reports ;ﬁ
a timely manner. The RAD notice advised Food PAC that any
additional filing of late reports might result in legal
enforcement action.

Food PAC was also required, pursuant to 2 U.S.C.

§ 434(a)(4)(A) (i), to file its 1988 April Quarterly Report by

April 15, 1988. Pood PAC however, did not file this report until

April 25, 1988 (10 days late).




Based upon its consideration of the foregoing facts, the
Commission determined on July 27, 1988, that there was reason to
believe Food PAC and Harry R. Sullivan, as treasur;r, violated
2 U.S.C. §S§ 434(a)(4)(A) (1) & (iv). Notification of the
Commission's finding and a proposed conciliation agreement was
mailed to the Committee on August 2, 1988. On August 16, 1988,
the Office of the General Counsel received a response from Food
PAC.

) The Food PAC response only addressed the late filing of the
April Quarterly Report. Food PAC explained that the report was
filed late, in part, because of its efforts to follow Commission
direction to correct errors from a previous report so that the
error would not be carried forward in subsequent reports.l/
According to Respondents, in spite of the delay caused by their
efforts to make these corrections, special arrangements were made
to deliver the report to the Food PAC treasurer who was on
travel. Nevertheless, according to Food PAC, the report was
misplaced by the hotei and was never delivered. Respondents
conclude, therefore, that circumstances outside of their control
were the reason for the report being filed late, and thas that no

action should be taken on thevmatter. Moreover, Food PAC also

1/ In a letter dated March 24, 1988, the Commission informed
Food PAC that a response to the Commission's original request for
additional information, dated March 2, 1988, had not been
received. A copy of the original request was enclosed with the
March 24, 1988 letter. Respondents, however, contend that they
never received the original letter dated March 2, 1988.




states that it acted in good faith and that internal changes will
ensure timely filings in the future.

S;bsequent to a meeting with the staff of this Office, Food
PAC made another submission on September 22, 1988. Again, Food
PAC reiterated its request that no action be taken. In this
letter Food PAC elaborated on its previous submission and also
explained that it had addressed only the late filing of the 1988
April Quarterly Report because, according to the March 21, 1988,
letter from RAD (chronic late filer notice), no enforcement 3
action would be taken unless an additional report was filed
late.2/ oOn October 6, 1988, the Office of the General Counsel
received Food PAC's confirmation that they would decline to enter
pre-probable cause conciliation and_would maintain their request
for no further action in the matter.
I1. LEGAL ANALYSIS

2 U.S.C. § 434(a) (4) (A) (iv) requires that unauthorized
committees filing quarterly, for years in which no regularly
scheduled elections are held, shall file a Mid-Year Report, no
later than July 31, and a Year End Report no later than
January 31 of the following year. Additionally, pursuant to
2 U.S.C. § 434(a)(4)(A) (i), for years when regularly scheduled

2/ Contrary to Respondents' argument, the RAD letter contains
no language purporting to limit the scope of the Commission's
enforcement of the Act. <




elections are held, unauthorized committees filing quarterly - -~ -
shall file reports no later than the 15th day after the last day;:.
of each calendar quarter. i

The record in this case reveals that Food PAC failed to file
three (3) Reports of Receipts and Disbursements within the time-
frame required by 2 U.S.C. §§ 434(a)(4)(A) (i) & (iv). Failure to
file reports within the time frame required is a violation of

these sections of the Act. Food PAC has submitted no explanation

for its late filiné of the first two reports, and its argument as

to the third, while perhaps mitigating, do not negate the
violations at issue nor demonstrate that no action should be
taken. Accordingly, the Office of the General Counsel recommends
that the Commission find probable cause to believe that Food PAC
and Harry R. Sullivan, as treasurer, violated 2 U.S.C.

§S§ 434(a) (4) (A) (1) & (iv).

III. GENERAL COUNSEL'S RECOMMENDATION

3 5 Find probable cause to believe that Food Marketing Institute

Political Action Committee and -Harry R. Sullivan, as
treasurer violated 2 U.S.C. §§ 434(a) (4) (A) (i) & (iv).

ot

Date ° ce M. Noble

General Counsel
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999 E Street, N.W.
Washington, D.C. 20463

MUR 2656 Food Marketing Institute Political Action Committee, ang.
Harry R. Sullivan, as Treasurer c:

Dear Mr. Noble:

The Food Marketing Institute Political Action Committee ("FoodPAC") and
Harry R. Sullivan, as Treasurer, respectfully request an extension of ti:ne in which to
subinit their response to the General Counsel's orief in the above-referenced matter.
FoodPAC respectfully requests until February 27, 1989 in which to submit its response.

Good cause exists for this extension. Harry R. Suliivan, FoodPAC's
treasurer, is unavoidably out of town and, therefore, has been unable to participate
sufficientiy in the preparation and final review of FoodPAC's response. Accordingly,
good cause exists for thnis extension.

If you have any questions or comments, please do not hesitate to contact me.

Sincerely,

Ao (EW

J. Keith Ausbrook
Counsel for the Food Marketing
Institute PAC, and

Harry R. Sullivan, Treasurer




FEDERAL ELECTION COMMISSION

WASHINGTON, D.C. 20463
February 16, 1989

J. Keith Ausbrook, Esquire
Collier, Shannon, Hill & Scott
1055 Thomas Jefferson Street, N.W.
Washington, L..C. 200C7

MUR 26556

Food Marketing Institute
Phlitical Acticn Committee and
Hagry. R. Sadilbivan, as
treasurer

Dear Mr. Ausbrook:

This is in response to your letter dated February 14, 1989,
which we received on Pebruary 14, 1989, requesting an extension
until February 27, 1989, to respond to the General Counsel's
Brief. After considering the circumstances presented in your
letter, I have granted the requested extension. Accordingly,
your response is due by the close of business on February 27,
1989.

If you have any questions, please contact Deborah Curry, the
attorney assigned to this matter, at (202) 376-8200.

Sincerely,

Lawrence M. Noble
- General Counsel

BY: Lois G. Lerner
Associate General Counsel
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BEFORE THE
FEDERAL ELECTION COMMISSION

Food Marketing Institute

Political Action Committee Case No. MUR 2656
and Harry R. Sullivan, as

Treasurer

REPLY OF THE FOOD MARKETING INSTITUTE
POLITICAL ACTION COMMITTEE
TO THE GENERAL COUNSEL'S BRIEF

The Food Marketing Institute Political Action Committee ("FoodPAC") and
Harry R. Sullivan, as Treasurer, hereby objects to the General Counsel's recommendation
that the Federal Election Commission take further action in the above-referenced
matter. No further action should be taken because:

. FoodPAC has an excellent history of compliance with
Federal Election Commission requests;

FoodPAC used its best efforts and acted in good faith in
attempting :0 meet the deadlines on which the General
Counsel's recommendation is based;

The violations occurred, in part, because of FoodPAC's
efforts to comply with other Federal Election
Commission requests;

The violations are not serious enough to warrant further
action under :he Commission's discretion;

FoodPAC has implemented tighter internal controls to
avoid late filing in the future.
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BACKGROUND

On approximately March 24, 1988, FoodPAC and Harry R. Sullivan,

Treasurer, received a letter, dated March 21, 1988, signed by Lisa J. Stolaruk, of the

Federal Election Commission's ("the Commission") Reports Analysis Division ("RAD")
which notified FoodPAC that it might have violated the Federal Election Campaign Act
of 1971, as amended ("FECA"). Specifically, the letter stated that it had come to the
attention of the Commission that FoodPAC may have violated 2 U.S.C. § 434(a) by
failing to file reports required by the FECA in a timely manner. The letter reported that
FoodPAC had filed its 1987 mid-year report seven days beyond the due date of July 31,
1987 and its 1987 year-end report eight days beyond the January 31, 1988 due date. The
letter stated that "any additional report which is not submitted in a timely manner by
your Committee may result in the Commission initiating legal enforcement or a.dit
action." RAD's letter was the first notification that FoodPAC had received that its
reports had been filed late.

On approximately August 5, 1988, FoodPAC received a letter, dated
August 2, 1988, from Thomas J. Josefiak, Chairman of the Commission, notifying
FoodPAC that the Commission had found reason to believe that FoodPAC had violated
the FECA by failing to file reports in a timely manner. This letter identified the two
instances previously brought to FoodPAC's attention by RAD and referenced a third
instance of untimely filing, specifically, the quarterly report due April 15, 1988, which
the Commission received on April 25, 1988, only 10 days beyond the due date. Enclosed
with the August 2 letter was a proposed conciliation agreement seeking a civil penalty of

$3,500.

ARGUMENT
The Commission should take no action in this case because (1) FoodPAC has

a history of compliance with Commission requests; (2) FoodPAC used its best efforts and
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acted in good faith in attempting to meet filing deadlines; (3) the violation occurred, in
part, because of FoodPAC's efforts to comply with other Commission requests; (4)
FoodPAC's violations are not serious enough to warrant further action in the discretion
of the Commission; (5) the penalty suggested by the General Counsel's proposed
conciliation agreement is based on FoodPAC's size, is excessive when compared with
recently imposed penalties, and discourages compliance efforts; and (6) FoodPAC has

implemented new internal controls to prevent late filing in the future.

No Action Should Be Taken Because FoodPAC has an Excellent History of Compliance

No action should be taken in this case because FoodPAC has consistently
demonstrated good faith and a willingness to respond to Commission questions and
concerns about its filings. FoodPAC has an excellent history of good faith and
responsiveness to Commission requests. On December 3, 1986, the Commission asked
FoodPAC to amend its 12-day pre-general election report for the period October 1, 1986
through October 15, 1986, and FoodPAC promptly filed an amended report. Similarly,
when the Commission requested on November 24, 1987 that FoodPAC alter its computer-
produced schedules to comply with FEC requirements, FoodPAC readily complied with
the Commission's request; in fact, it spent $1,500 to alter the program which had cost a
substantial amount to develop and implement in the first place. In response to the
Commission's March 24, 1988 letter, FoodPAC responded promptly to clarify the entries
contained in its year-end report for 1987. Finally, FoodPAC further revised its computer
program in response to a Commission request dated November 4, 1988. Because of
FoodPAC's extensive record of compliance with Commission requests, no further action
should be taken. Any further action will not advance the compliance goals of the

Commission because FoodPAC already complies with Commission requests.
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The Commission Should Take No Action Because FoodPAC Used its Best Efforts and
Acted in Good Faith

No action should be taken in this matter because FoodPAC used its best
efforts and acted in good faith in attempting to comply with the April 15 filing date for
its quarterly report. Y FoodPAC had every intention of meeting the filing date of
April 15. FoodPAC and its staff were particularly sensitive to the April 15 deadline
because they had received the Commission letter dated March 21, 1988 notifying
FoodPAC that its 1987 mid-year report and its 1987 year-end report had been filed seven
and eight days late, respectively, and that any additional report that was not submitted
in a timely manner could result in legal enforcement or audit action. This March 21,
1988 letter was the first notification that FoodPAC had that its reports had been filed
late.

At the same time that the FoodPAC staff was preparing the quarterly
report, it was occupied with responding to another Commission notification dated
March 24, 1988 advising that inf_ormation contained in FoodPAC's 1987 year-end report
required some clarification. 2/ Specifically, the letter stated that the Commission had
found a discrepancy between some of the entries itemized on Schedule B and Line 21 of
the Detailed Summary page, and that the "report disclosed certain line number totals
that had been reflected on the wrong lines of the Detailed Summary page." This

notification, dated March 24, 1988, deflected time and attention of the FoodPAC staff

1/ This response addresses only the late filing of the quarterly report due April 15, 1988
for two reasons. First, notwithstanding the General Counsel's brief, it is obvious from
the RAD's letter dated March 21, 1988 that the Commission would not have taken action
but for the late filing of this particular report. Second, FoodPAC is unable to
reconstruct the events surrounding the late filing of its earlier reports because the
Commission notified FoodPAC of the late filings over seven and 13 months later,
respectively.

2/ This March 24, 1988 letter referenced and included the Commission's original request
for clarification which was contained in a letter dated March 2, 1988. FoodPAC had not
previously received this March 2 letter.
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from preparation of the April 15 report. More important, however, was the time
involved in checking and rechecking the April 15 report which was already in progress to
avoid giving rise to any of the same types of problems which prompted the March 24
letter. The Commission had in fact advised FoodPAC in its March 24 letter to be sure to
follow the instructions "to determine the proper categorization when preparing its next
filing."

FoodPAC nevertheless believed it would be able to file the April 15 report
on time and used its best efforts to do so. As the time for filing approached, it became
clear that Harry R. Sullivan, the only person authorized to sign FoodPAC's reports, would
be out of town at the time the report was complete. Therefore, FoodPAC arranged to
send the report by Federal Express to California for the treasurer's review and signature,
to be returned to the Commission by certified or registered mail on April 15, which
would have made it a timely filing. Attached as Exhibit 1 is a copy of the Federal
Express receipt for the report sent to Mr. Sullivan in California. Unfortunately, the
report never reached Mr. Sullivan; it appears that the hotel where he was staying
misplaced it. Consequently, he did not have the opportunity to review the report or to
sign it until he returned to Washington on Tuesday, April 19, 1988. Upon his return, he
reviewed the report as quickly as possible consistent with the need to avoid the

inaccuracies of the previous report.

The Commission Should Take No Action Because FoodPAC's Late Filings Were, in Part,
Due to Efforts to Comply With Other Commission Requests

As the above explanation demonstrates, FoodPAC used its best efforts to
comply with the April 15 deadline. It certainly did not ignore the Commission's deadlines
and warnings. Rather, providing complete and accurate responses to the Commission's
concerns about FoodPAC's reports and trying to assure that future reports would be

accurate jeopardized FoodPAC's ability to submit its April 15 report on time. In light of
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FoodPAC's good faith efforts to meet the April deadline despite the difficulties imposed

by other Commission requests, no action should be taken.

The Commission Should Exercise Its Discretion and Reject the General Counsel's
Recommendation Because the Severity of the Offenses Does Not Warrant Any Action

The Commission should take no further action because the severity of the
offenses does not warrant the proposed penalty which is apparently based on FoodPAC's
size, rather than the severity of the offense; the proposed penalty is excessive when
compared with other penalties recently imposed; and further action would discourage
compliance efforts. Penalties based on FoodPAC's size, not the severity of the offense,
send the wrong message to the PAC community. They suggest that small PACs may
engage in egregious violations - even non-reporting - and risk only a minor penalty, if
any. The message to large PACs, however, is a relatively minor violation - missing a

dealine by only a few days, even if the report is otherwise complete and accurate in all

respects, will result in massive fine; a large PAC is better pff with a hastily put together

report, so long as it gets it in on time. The current approach to penalties is, in short, not
designed to encourage better respect for the FEC's rules or careful filing.

The proposed penalty is excessive when compared to other penalties recently
imposed. The FoodPAC reports on which the General Counsel's brief is based were filed
7, 8, and 10 days late. Exhibit 2 sets forth a chart that shows the fines imposed on other
late filers whose proceedings were made public between September 2, 1988 and
December 29, 1988. In the cases where only one report was filed late, no report was
filed earlier than 51 days late; in the case where the report was filed 51 days late, the
Commission settled for a fine of only $500. In contrast, all three of FoodPAC's reports
were filed, in toto, 25 days late. Among multiple late filers, the Commission settled for
a $3,500 fine with the National Fisheries Institute Fisheries Political Action Committee

for 12 late reports filed a total of 216 days late, an average of 18 days late per
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Clearly, FoodPAC's
violations do not warrant further action wnen thev are comparec to violations committed

by other PACS for whnich further action was taken.

No Further Action is Warranted Because FoodPAC Has Implemented Internal Controls to
Prevent Late Filings in the Future

Finally, no further action should be taken because FoodPAC has
implemented tighter internai controls to avoid late filings. Since the August 2, 1988
letter of the Commission, the FoodPAC staff has completed reports covering
contributions through the 15th day of the final month of the reporting period not later
than the ciosing date of the reporting period. Under this system, FoodPAC filed (1) its
report for the period June i, 1988 through September 30, 1988 on October 6, 1988; (2) its
pre-election report on the date on which the reporting period closed, October 19, 1988;
(3) its post-election report on the date on which the reporting period closed,
November 28, 1988; and (4) its report for the period November 28 through December 31
on January 6, 1989. In each case, FoodPAC submitted its report more than three weeks
prior to the date on which it was due and either very close to or on the date that the
reporting period closed. FoodPAC's internal controls have and will continue to prevent
the last minute rush that can result in late filings. Therefore, the Commission should
take ro jurther action because, again, no compliance goais will be served by imposing a

civil fine on FoodPAC.

3/ This average was, by far, the lowest average among the multiple late filers.

-
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CONCLUSION

For the foregoing reasons, FoodPAC and Harry R. Sullivan, as Treasurer,

respectfully submit that the Commission should take no further action in this matter.

Respectfully submitted,

Tl (e

J. KEITH AUSBROOK

COLLIER, SHANNON, RILL & SCOTT
1055 Thomas Jefferson Street, N.W.
Washington, D.C. 20007

(202) 342-8400

Counsel to FoodPAC and
Harry R. Sullivan, as Treasurer

Dated: February 27, 1989
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FoodPAC's
Schedule of Late Filers
of FEC Reports
(9/1/88 - 12/31/88)

Committee

Spokane County Republican
Federal Election Fund

National Pro Life PAC

Hill & Knowlton

National Republican
Congressional Committee

Populist Party of the U.S.

Local Union 169 PAC

Free Cuba PAC

Pacific PAC

Vermont Republican Federal
Election Committee

S&A Restaurant Corp.
Employees PAC

Committee for the 100th
Congress

Friends of the Earth PAC

National Fisheries Institute
Fisheries PAC

Number of
Late Reports

5 55
170

11

288

270

Days Late

Not filed
8 months late

131
54
48
36
58
63

61
87




Democratic State Central
Committee of Louisiana

National Assoc. of Chain
Drugstores, Inc. PAC

Black Political Action
Committee

District of Columbia
Democratic State Committee

Committee to Elect
Charles Connor




BEFORE THE FEDERAL ELECTION COMMISSION m

In the Matter of -
Food Marketing Institute Political MUR 2656 Ex::m SE&BSQN
i e Jre 20, 17
GENERAL COUNSEL'S REPORT

I. BACKGROUND

This matter was generated by the Reports Analysis Division
("RAD"), after its review of the disclosure reports of Food
Marketing Institute Political Action Committee ("Food PAC") and
Harry R. Sullivan, as treasurer. The RAD referral revealed that
Food PAC and Harry R. Sullivan, as treasurer, may have violated
2 U.S.C. §S 434(a) (4) (A) (i) and (iv) by failing to file three (3)
Reports of Receipts and Disbursements in a timely manner.

On July 27, 1988, the Commission found reason to believe
Food PAC and Harry R. Sullivan, as treasurer, violated 2 U.S.C.
§§ 434(a) (4)(A) (i) and (iv). On January 30, 1989, the Office of
the General Counsel sent a brief to Food PAC and Harry R.
Sullivan, as treasurer, recommending that the Commission find
probable cause to believe that Respondents had violated 2 U.S.C.
§§ 434(a) (4) (A) (i) and (iv). On February 14, 1989, Food PAC
requested an extension of time to respond to the General
Counsel's brief. After considering the circumstances, Food PAC
was granted an extension of time and on February 27, 1989, the
Office of the General Counsel received Food PAC's response to the

General Counsel's brief (Attachment 1).
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II. ANALYSIS
The legal analysis of the Office of the General Counsel is

set out in its brief dated January 27, 1989. The brief of Food
PAC reiterates their reasons why no action should be taken in
this case. Food PAC cites to the PAC's history of compliance
with FEC requests and the PAC's best efforts and good faith
attempts in meeting Commission deadlines. Specifically, Food PAC
indicates that the April 15, 1988 report deadline was missed, in
part, because of Food PAC's efforts to comply with another
Commission request for clarification, dated March 24, 1988.
Additionally, Food PAC contends that the violations in question
do not warrant further Commission action when compared to
violations committed by other PACs for which further action was
taken. Essentially, Food PAC argues that the PAC is being
penalized because of its size rather than the severity of the
offense.

Food PAC does not dispute that it failed to file three (3)
Reports of Receipts and Disbursements within the time frame
required by 2 U.S.C. §§ 434 (a) (4)(A) (i) and (iv). Rather, Food
PAC argues mitigating factors that do not in themselves vitiate
the violations at issue nor demonstrate that no action should be
taken. Food PAC's argument that the amount of financial activity
by a PAC is not a relevant factor in determining the severity of
a violation is without merit. There are many factors used in
determining the amount of the civil penalty for late-filers, and

level of activity is one of the elements utilized.




Accordingly, the Office of the General Counsel recommends

that the Commission find probable cause to believe Food PAC and

Harry R. Sullivan, as treasurer, violated 2 U.S.C.

§§ 434 (a) (4) (A) (1) and (iv).

III. DISCUSSION OF CONCILIATION PROVISIONS AND CIVIL PENALTY
Attached for the Commission's approval is a proposed

conciliation agreement. The proposed agreement provides for an

admission of the violation and the payment of a civil penalty of




RECOMMENDATIONS

Find probable cause to believe Food Marketing Institute Political
Action Committee and Harry R. Sullivan, as treasurer, violated
2 U.S.C. §§ 434(a) (4)(A) (i) and (iv).

2. Approve the attached proposed conciliation agreement and letter.

Date i L Lawrence M. Noble ,/’/

General Counsel

Attachments
1. Response of Food PAC

2. Proposed Conciliation Agreement
and Letter

Staff Person: Deborah Curry




FEDERAL ELECTION COMMISSION

WASHINGTON, D C. 20463
June 23, 1989

J. Keith Ausbrook, Esquire
Collier, Shannon, Rill & Scott
1055 Thomas Jefferson Street, N.W.
Washington, D.C. 20007

RE: MUR 2656

Food Marketing Institute
Political Action Committee
and Harry R. Sullivan, as
treasurer

Dear Mr. Ausbrook:

Oon June 20 , 1989, the Federal Election Commission found
that there is probable cause to believe your clients, Food
Marketing Institute Political Action Committee and Harry R.
Sullivan, as treasurer, violated 2 U.S.C. §§ 434(a) (4)(A) (i) and
(iv), provisions of the PFederal Election Campaign Act of 1971, as
amended, in connection with failing to file three (3) Reports of
Receipts and Disbursements in a timely manner.

The Commission has a duty to attempt to correct such
violations for a period of 30 to 90 days by informal methods of
conference, conciliation, and persuasion, and by entering into a
conciliation agreement with respondents. 1If we are unable to
reach an agreement during that period, the Commission may
institute a civil suit in United States District Court and seek
payment of a civil penalty.

Enclosed is a conciliation agreement that the Commission has
approved in settlement of this matter. If you agree with the
provisions of the enclosed agreement, please sign and return it,
along with the civil penalty, to the Commission within ten days.
I will then recommend that the Commission accept the agreement.
Please make your check for the civil penalty payable to the
Federal Election Commission.

If you have any gquestions or suggestions for changes in the
enclosed conciliation agreement, or if you wish to arrange a
meeting in connection with a mutually satisfactory conciliation




J. Keith Ausbrook, Esquire
Page 2

agreement, please contact Deborah Curry, the attorney assigned to
this matter, at (202) 376-8200.

awrence M. Noble
General Counsel

Enclosure
Conciliation Agreement




SENSITIVE

BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
Food Marketing Institute MUR 2656

Political Action Committee

and Harry R. Sullivan,

as treasurer

GENERAL COUNSEL’S REPORT
1% BACKGROUND
Attached is a conciliation agreement which has been signed

by Harry R. Sullivan, the treasurer of Food Marketing Institute

Political Action Committee ("Food PAC").

II. RECOMMENDATIONS

1. Accept the attached conciliation agreement with Food
Marketing Institute Political Action Committee and
Harry R. Sullivan, as treasurer.

SEIINUOINGIET N GEE

03AI303




Close the file.
Approve the attached letter.

Lawrence M. Noble
General Counsel

l-le =9

Date

Associate General Counsel

Attachments
1. Conciliation Agreement
2. Letter to Respondents

Staff Assigned: Debby Curry




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 2656
Food Marketing Institute Political
Action Committee and Harry R.
Sullivan, as treasurer

_CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal
Election Commission, do hereby certify that on
November 9, 1989, the Commission decided by a vote of
4-0 to take the following actions in MUR 2656:
10 Accept the conciliation agreement with Food
Marketing Institute Political Action
Committee and Harry R. Sullivan, as treasurer,
as recommended in the General Counsel'’s report
dated November 6, 1989.
Close the file.

Approve the letter attached to the General
Counsel’s report dated November 6, 1989.

Commissioners Aikens, Elliott, McGarry, and Thomas

voted affirmatively for the decision; Commissioners

Josefiak and McDonald did not vote.

November 9, 1989 Marjogcje W.
Secretary to the Commission

Received in Secretariat at 9:49 A.M on November 7, 1989
Circulated to the Commission at 4:00 P.M. November 7, 1989
Deadline for vote: 4:00 p.m. on November 9, 1989




FEDERAL ELECTION COMMISSION

WASHINGCTON D C 20463
November 17, 19

J. Keith Ausbrook, Esquire
Collier, Shannon, Rill & Scott
1055 Thomas Jefferson Street, N.W.
Washington, D.C. 20007

Re: MUR 2656
Food Marketing Institute Political
Action Committee and Harry R.
Sullivan, as treasurer

Dear Mr. Ausbrook:

On Novemker 9 , 1989, the Federal Election Commission
accepted the signed conciliation agreement submitted on your
clients’ behalf in settlement of a violation of 2 U.S.C.

§§ 434(a)(4)(A)(i) and (iv), provisions of the Federal Election
Campaign Act of 1971, as amended. Accordingly, the file has
been closed in this matter as it pertains to your clients. This
matter will become a part of the public record within 30 days.
If you wish to submit any factual or legal materials to appear
on the public record, please do so within ten days. Such
materials should be sent to the Office of the General Counsel.

Please be advised that information derived in connection
with any conciliation attempt will not become public without the
written consent of the respondent and the Commission. See
2 U.S.C. § 437g(a)(4)(B). The enclosed conciliation agreement,
however, will become a part of the public record.

Enclosed you will find a copy of the fully executed
conciliation agreement for your files. Please note that the
civil penalty is due within 30 days of the conciliation
agreement’s effective date. If you have any questions, please
contact Deborah Curry, the attorney assigned to this matter, at
(202) 376-8200.

Sincerely,
Lawrence M. Noble
General Counsel
Lois G./Lerner

Associate General Counsel

Enclosure
Conciliation Agreement




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
Food Marketing Institute Political MUR 2656
Action Committee and Harry R.
Sullivan, as treasurer
CONCILIATION AGREEMENT
This matter was initiated by the Federal Election Commission
("Commission"), pursuant to information ascertained in the normal course of carrying out

its supervisory responsibilities. The Commission found probable cause to believe that the

Food Marketing Institute Political Action Committee and Harry R. Sullivan, as treasurer,

("Respondents") violated 2 U.S.C. §§ 434 (a) (4) (A) (i) and (iv) by failing to file three (3)

Reports of Receipts and Disbursements in a timely manner.

NOW, THEREFORE, the Commission and the Respondents, having duly
entered into conciliation pursuant to 2 U.S.C. § 437g (a) (4) (A) (i), do hereby agree as
follows:

L. The Commission has jurisdiction over the Respondents and the
subject matter of this proceeding.

I1. Respondents have had a reasonable opportunity to demonstrate that
no action should be taken in this matter.

111, Respondents enter voluntarily into this agreement with the
Commission.

IV. The pertinent facts in this matter are as follows:

1. Respondent, Food Marketing Institute Political Action
Committee, is a political committee within the meaning of 2 U.S.C. § 431(4).
2. Respondent, Harry R. Sullivan, is the treasurer of Food

Marketing Institute Political Action Committee.




3. Section 434 (a) (4) (A) (iv) of Title 2 provides that unauthorized
committees filing quarterly, for years in which no regularly scheduled elections are held,
shall file a Mid-Year Report no later than July 31, and a Year-End Report no later than
January 31 of the following calendar year.

4. Respondents were required to file the 1987 Mid-Year Report no
later than July 31, 1987 and to file the 1987 Year-End Report no later than January 31,
1988. Respondents filed the 1987 Mid-Year Report on August 7, 1987 and the 1987 Year-
End Report on February 8, 1988. Respondents' 1987 Mid-Year Report, covering financial
activity from January 1, 1987 through June 30, 1987, listed total receipts for that period
of $92,564.95 and total disbursements of $114,100.65. Respondents' 1987 Year-End
Report, covering financial activity from July 1, 1987 through December 31, 1987,
disclosed $91,684.81 in total receipts and $68,115.89 in total disbursements for that
period.

5. Section 434 (a) (4) (A) (i) of Title 2 provides that unauthorized

committees filing quarterly, for years in which a regularly scheduled election is held,

shall file reports no later than the 15th day after the last day of each calendar quarter.
6. Respondents were required to file the 1988 April Quarterly

Report no later than April 15, 1988. Respondents filed the Report on April 25, 1988.
Respondents' 1988 April Quarterly Report, covering financial activity from January 1,
1988 through March 31, 1988, disclosed $58,946.32 in total receipts and $50,739.25 in
total disbursements for that period.

V. Respondents failed to file the 1987 Mid-Year and 1987 Year-End
Reports in a timely fashion in violation of 2 U.S.C. § 434 (a) (4) (A) (iv). Respondents
failed to file the April 1988 Quarterly Report in a timely fashion in violation of 2 U.S.C.
§ 434 (a) (4) (A) (D).

VI. Respondents will pay a civil penalty to the Federal Election
Commission in the amount of Two Thousand Dollars ($2,000), pursuant to 2 U.S.C. § 437¢g

(a) (5) (A).




VIL The Commission, on request of anyone filing a complaint under 2
U.S.C. § 437g (a) (1) concerning the matters at issue herein or on its own motion, may
review compliance with this agreement. If the Commission believes that this agreement
or any requirement thereof has been violated, it may institute a civil action for relief in
the United States District Court for the District of Columbia.

VIIIL. This agreement shall become effective as of the date that all parties
hereto have executed same and the Commission has approved the entire agreement.

IX. Respondents shall have no more than 30 days from the date this
agreement becomes effective to comply with and implement the requirements contained
in this agreement and to so notify the Commission.

X. This Conciliation Agreement constitutes the entire agreement
between the parties on the matters raised herein, and no other statement, promise, or
agreement, either written or oral, made by either party or by agents of either party, that
is not contained in this written agreement shall be enforceable.

FOR THE COMMISSION:

Lawrence M. Noble
General Counsel
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Lois G. Lerder
Associate General Counsel

FOR THE RESPONDENTS:
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