FEDERAL ELECTION COMMISSION
WASHINCTON. OC 20443

THIS IS THE BEGINNING OF MR # _ 2.6 32

DATE FILMED .}L;LZL CAERANO. _ ¥
e _ AL

-

J 4

3

J 40

T




ALEX1/060988
FEDERAL ELECTION COMMISSION

WASHINGTON, D (. 20463

June 9, 1988
MEMORANDUM
TO:

THROUGH : JOHN C. SURI
STAFF DIRECQTO

FROM: ROBERT J. COSTA Ph e T (—A-¢8
ASSISTANT STAFF DIRECTOR
AUDIT DIVISION

APPARENT EXQESSIVE CONTRIBUTIONS TO
FEDERAL CANDIDATES

In accordance with thd Commission vote on June 7, 1988, the

attached matter is being referred to your office for further
review.

Should you have any questions, please contact Michael
Greaney or Alex Boniewicz at 376-5320.

Attachment as stated

Exhibit A: Apparent Excessive Contributions
to Federal Candidates
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Apparent Excessive Contributions to Federal Candidates

The Act, at 2 U.S.C. § 44la(a)(2)(A), prohibits a
multicandidate political committee from making contributions to
any candidate and his authorized political committees with
respect to any election for Federal office which, in the
aggregate, exceed $5,000. Further, the Act, at 2 U.S.C. §
44la(a) (8), requires that for the purposes of the limitations
imposed by this section, all contributions made by a person
[defined at 2 U.S.C. § 431(11l) to include a committee], either
directly or indirectly, on behalf of a particular candidate,
including contributions which are in any way earmarked or
otherwise directed through an intermediary or conduit to such
candidate, shall be treated as contributions from such person to
such candidate. The Regulations, at 11 C.F.R. § 110.6(b), define
earmarked to mean a designation, instruction, or encumbrance
(including those which are direct or indirect, express or
implied, oral or written) which results in all or any part of a
contribution being made to or expended on behalf of a clearly
identified candidate or authorized committee.

The Audit staff reviewed all contributions made by the
Committee to Federal candidates and other political committees.
With respect to two particular 1986 Senatorial candidates, the
Committee made direct contributions of $5,000 to each candidate
during November and December 1985 for their respective primary
elections. The Committee also made direct contributions of
$5,000 to each during September and October 1986 with respect to
their general elections.

In addition, the Audit staff reviewed documentation that
indicated that Committee contributions of $2,500 to each of two
State party committees on October 24, 1986 appeared to be
earmarked to the particular candidates referred to above.

The Audit staff's review of the disclosure reports filed by
the involved Senatorial candidates and the party committees
determined that the cover letter, for one of the contributions to
a party committee, was addressed to an individual, who appears to
have been employed by the respective Senatorial candidate's
committee at the time the contribution was made. The
individual's relationship to the party committee could not be
ascertained. It should also be noted that this cover letter also
made reference to a 1986 House candidate who received a total of
$500 in contributions from the Committee with respect to the
General Election. The other cover letter was addressed to the
attention of two individuals. The first individual listed
appears to have been employed by the respective State party
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committee at the time of the contribution, but who, in addition,
appears to have been a former employee of the Senatorial
candidate's committee. The other individual could not be
directly associated with either committee.

At the exit conference, the Committee Treasurer agreed that
the cover letters for these contributions appeared to indicate
earmarking, and that one letter appeared to be more clearly
indicative of earmarking than the other letter. The Treasurer
indicated he would have more control over the enthusiasm as
expressed in the letters in the future to prevent excessive
contributions.

In the interim report, the Audit staff recommended that the
Committee either supply additional documentation demonstrating
that the noted contributions were not excessive; or seek refunds
of the excessive portions ($2,500 each) from the two State party
committees providing evidence of such refunds for review by the
Audit staff.

On March 3, 1988, the Committee submitted a partial response
indicating they were in the process of contacting the two
involved state party committees to request refunds. Copies of
the letters sent by the Committee were provided as part of this
response.

On April 7, 1988, the Committee provided copies of the
responses received from the two state party committees. Both
committees indicate the funds were used for activities related to
the entire Democratic Party ticket.

Recommendation

In accordance with the Commission vote on June 7, 1988, this
matter is being referred to the Office of General Counsel.
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I. GENERATION OF MATTER

The Audit Division referred the St. Louisians for Better
Government (“"the Better Government Committee®) to the Office of
the General Counsel for a possible violation of 2 U.S.C.
§ 44la(a) (2) (A). Attachment 1. The matter concerns apparent
earmarked contributions to two 1986 Senatorial candidates which,
when aggregated with the Better Government Committee's direct
contributions to these candidates, appear to exceed the $5,000
contribution limit imposed on contributions from multicandidate
committees. 2 U.S.C. § 441la(a)(2) (A) and 2 U.S.C. § 441la(a) (8).
II. FACTUAL AND LEGAL ANALYSIS

A. The Facts

The facts presented in the audit referral are these: The

Better Government Committee made direct contributions of $5,000
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each to two 1986 Senatorial candidates, John Evans and Senator

D

Tom Daschle, during November and December 1985 for their
respective primary election campaigns. The Better Government
Committee also made direct contributions of $5,000 to each of
these candidates during September and October 1986 with respect
to their general election campaigns.

In addition, the Better Government Committee made
contributions of $2,500 to each of two state party commjittees on
October 24, 1986. The cover letters accompanying these
contributions indicated, in the auditors' view, earmarking to the
two candidates referenced above.

The cover letter submitted with the Better Government
Committee's contribution to the Idaho State Democratic Party
Federal Account ("the Idaho State Committee") begins "We are
pleased to enclose a check for $2500.00 to help in the election
of John Evans to the United States Senate." Attachments at 4.
The letter is addressed to the attention of two individuals.
According to the audit referral, one of the individuals listed
was employed by the Idaho State Committee at the time of the
contribution but had been a former employee of John Evan's
senatorial campaign committee.

The cover letter submitted with the Better Government
Committee's other contribution of $2,500 states that the

contribution is being made to the South Dakota Democratic

Majority Program Federal Account ("the Democratic Majority

Committee®™). The letter continues: "Please convey our best




wishes to Tom [Daschle] in his difficult senatorial race and
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hopefully he will carry Tim Johnson into his old congressional

seat.” Attachments at 5. The letter is addressed to an

individual whom, according to the audit referral, was employed by

Senator Daschle's senatorial campaign committee at the time of

the contribution. The individual's relationship to the party

committee has not been ascertained.

During the pendancy of the audit, the cover letters were

brought to the attention of the Better Government Committee's

O treasurer. The treasurer agreed, at that time, that the cover

letters submitted with the contributions appeared to indicate

< earmarking. Consequently, in the interim audit report, the Audit

staff recommended that the Better Government Committee either

supply additional documentation demonstrating that the noted

contributions were not excessive or seek refunds of the excessive

portions ($2,500 each) from the two state party committees.

On April 7, 1988, the Better Government Committee provided

copies of letters received from the two state party committees.

committees indicated in their letters that the funds

Both party

donated by the Better Government Committee were used for

activities related to getting out the vote benefitting the entire

Democratic Party ticket, and not to promote the election of any

individual candidate. Attachments at 7 and 8.

In addition, this Office has reviewed the public record to

gather facts concerning the reporting of the transactions between

the Better Government Committee and the two State party



committees. The public record reveals that the Better Government
Committee filed a Post General Election Report disclosing direct
contributions of $2,500 each to the Idaho State Committee and the
Democratic Majority Committee on October 24, 1986. Attachments
at 10. The Democratic Majority Committee reported the receipt of
a direct contribution of $2,500 from the Better Government
Committee on October 30, 1988. Attachments at 13. Within this
same reporting period the Democratic Majority Committee lists
disbursements for operating expenses, printing, ad buys and
commercials. Attachments at 14 and 15. In a letter to the
Commission dated February 12, 1987, the Democratic Majority
Committee clarified that the expenditures for printing, ad buys
and commercials were for state party advertising and get-out-the-
vote efforts. The letter further stated that no expenditures
were made on behalf of specifically identified candidates.
Attachments at 17.

The Idaho State Committee similarly disclosed in its Post
General Election Report the receipt of a direct contribution of
$2,500 from the Better Government Committee on October 31, 1986.
Attachments at 20. The Idaho State Committee's Post General
Election Report and its Year End Report itemize all expenditures
made within the reporting periods covered by these reports
(10/16/86-12/31/86) . All but six expenditures made subsequent to
the receipt of the Better Government Committee's $2,500
contribution constituted administrative expenses (i.e., salaries,

withholding taxes). Attachments at 21 and 25, The remaining six
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expenditures consisted of the following: a coordinated party

expenditure of $12,252 on behalf of candidate John Evans for an

"Election Day Mailgram”; three expenditures totalling $3,726 to

Election Computer Services for computer lists; and two
expenditures totalling $1,943 to Syms-York for printing.
Attachments at 22 and 25. The expenditure for the "Election Day
Mailgram® may relate to get-out-the-vote activities on behalf of
John Evans. The expenditures for computer lists and printing
might also relate to get out the vote activities. There is
nothing in the reports that would indicate that these
expenditures were made to benefit the entire Democratic party
ticket.
B. Analysis
The threshold issue is whether the contributions to the two
state party committees were "earmarked" for Senatorial candidates
John Evans and Senator Tom Daschle. Section 44la(a) (8) of the
Act provides that "earmarked"™ contributions made through a
conduit shall be considered as having been made by the original
contributor. Earmarking is defined in 11 C.F.R. § 110.6(b):
(b) For purposes of this section,
earmarked means a designation, instruction,
or encumbrance (including those which are
direct, express or implied, oral or written)
which results in all or any part of a
contribution or expenditure being made to, or
expended on behalf of, a clearly identified
candidate or a candidate's authorized
committee.
In this case the existence of earmarking is apparent with

regard to the Better Government Committee's contribution to the

Idaho State Committee (Evans). Whereas, the Better Government
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Committee's contribution to the Democratic Majority Committee
(Daschle) does not exhibit earmarking as defined above.

The Better Government Committee's statement contained in
their letter to the Idaho State Committee constituted, at a
minimum, the kind of "implied instruction" contemplated in
11 C.F.R. § 110.6(b) which caused "any part of [their]
contribution [to be] expended on behalf of a clearly identified
candidate or a candidate's authorized committee." 1In this case
the earmarking statement was, "[W]e are pleased to enclose a
check for $2,500 to help in the election of John Evans to the
United States Senate."” 1In contrast, the Better Government
Committee's letter submitted with their contribution to the

Democratic Majority Committee does not, on its face, exhibit

earmarking. The letter does not provide the express or implied

instruction of 11 C.F.R. § 110.6(b) that Senator Daschle should
ultimately receive the benefit of their contribution. The letter
in fact states that the contribution is being made to the South
Dakota Democratic Majority Program Federal Account. Although it
refers to the Daschle campaign, it also mentions a House
candidate's campaign. The letter does not contain a specific
designation of the amount to be used for or contributed to either
candidate. The fact that the letter was addressed to an
individual who was employed by Senator Daschle's campaign at the
time of the contribution might suggest earmarking, but it is not
conclusive particularly since the individual's relationship to
the party committee has not been ascertained.

The more conclusive evidence is the consistency between the

Democratic Majority Committee's response to the Better Government




Committee regarding the ultimate use to which the contribution
was put and its reporting of expenditures made subsequent to its
receipt of the $2,500 contribution from the Better Government
Committee. The Democratic Majority Committee stated that the
funds donated by the Better Government Committee were used for
activities related to getting out the vote benefiting the entire
Democratic Party ticket and not to promote the election of any
individual candidate. The Democratic Majority Committee's
reports and statements on the public record provide supporting
evidence of this. The fact that the Better Government
Committee's funds were not expended on behalf of Senator Daschle
corroborates our earlier conclusion that tho language contained
in their forwarding letter does not constitute earmarking within
the meaning of 11 C.F.R. § 110.6(b).

In contrast, the public record does not support the
identical claim made by the Idaho State Committee. To the
contrary, its reports reflect that subsequent to receiving the
$2,500 check from the Better Government Committee, it made a
coordinated § 44la(d) expenditure on behalf of candidate John
Evans. Nowhere in its reports is there any indication that it
made expenditures for get-out-the-vote activities on behalf of
the entire Democratic Party ticket.

Based on the foregoing, it is the view of this Office that
the Better Government Committee's contribution to the Democratic
Majority Committee counts towards its contribution limit to the

party committee. Hence, this Office recommends a finding of no
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reason to believe the Better Government Committee made an
excessive contribution to Senator Tom Daschle, in violation of

2 U.S.C. § 441a(a) (2)(A). It is also our viaw that the Better
Government Committee's contribution to the Idaho State Committee
constituted an earmarked contribution to candidate John Evans
which, when aggregated with the Better Government Committee's

direct contributions to the candidate, exceeds the contribution

limits of 2 U.S.C. § 44la(a) (2)(A). 1/ Accordingly, this Office

also recommends a finding of reason to believe the Better
Government Committee made an excessive contribution to the John
Evans for Senate Committee, in violation of 2 U.S.C.

§ 441a(a) (2) (A).

Additionally, the Office of the General Counsel recommends
that the Commission find reason to believe the Idaho State

Committee violated 11 C.F.R. § 110.6(c), a provision of the

I/ In MUR 377, In re Citizens for John V. Tunney, the Commission
considered the issue of whether the contributors' limit to a
candidate is affected, as opposed to their limit to a party
committee, in the instance where they had responded to a party
committee's solicitation to retire the debts of a particular
candidate. The General Counsel's report concluded that the
earmarking provisions should apply to the § 44la(d) expenditures
in question since the contributors knew from reading the
solicitation letter that their money would be used to support a
particular candidate. However, the General Counsel recommended
that the Commission find no reasonable cause to believe that a
violation of the Act had occurred since the issue was unclear and
strong counterarguments could be made against applying the
earmarking section under these circumstances.

In MUR 377 it was the party committee, as the conduit, and
not the contributors themselves, who exercised control over the
choice of the intended recipient. This case is factually
distinguishable in that the Better Government Committee has
exercised control over the choice of the intended recipient and
the party committee is following through on the instructions
(whether express or implied) of the Committee.
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Commission's regulations requiring the intermediary or conduit of
an earmarked contribution to report the original source and
intended recipient of the contribution to the Commission and to
the intended recipient. As shown infra, the Idaho State
Committee failed to disclose to the Commission in its Post
General Election Report that candidate John Evans was the
intended recipient of the $2,500 they received from the Better
Government Committee. The absence of this public disclosure
suggests that the Idaho State Committee may have similarly failed
to inform the John Evans campaign that they were the intended
recipients of the $2,500 contribution received from the Better
Government.

It is the further recommendation of this Office that the
Commission take no action at this time against the John Evans for
Senate Committee concerning a possible violation of 2 U.S.C.

§ 44la(f) with regard to its acceptance of an excessive
contribution from the Better Government Committee. Section

44la (f) prohibits a candidate or political committee from
"knowingly" accepting any contribution in violation of the Act's
contribution limits. The usgse of the word "knowingly" as
interpreted by the Commission in various enforcement matters
implies that the person must have knowledge of the facts of the
situation which brings the contribution within the prohibitions
of the statute. In this case, it is unknown whether the John
Evans for Senate Committee was informed by the Idaho State

Committee of the original source of funds being expended on their
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behalf in accordance with 11 C.F.R. § 110.6(c). Por purposes of

developing the facts, this Office proposes to send questions to

the Idaho State Committee.

III.RECOMMENDATIONS

1.

Find reason to believe the St. Louisians for Better
Government and Bunny Goldwasser, as treasurer, violated

2 U.S.C. § 441la(a) (2) (A) by making an excessive contribution
to candidate John Evans.

2. Find no reason to believe that the St. Louisians for Better
Government and Bunny Goldwasser, as treasurer, made an
excessive contribution to candidate Tom Daschle, in
violation of 2 U.S.C. § 44la(a) (2) (A).

3. Find reason to believe the Idaho State Democratic Party
Federal Account and Sharon Nielson, as treasurer, violated
11 C.F.R. § 110.6(c).

4. Take no action at this time against the John Evans for
Senate Committee and Marvin Lentini, as treasurer, in regard
to this matter.

5. Approve the attached letter and Factual and Legal Analysis.

Lawrence M. Noble
General Counsel
[0/ ey

Date / !

Associate Gengral Counsel

Attachments

l. Referral Materials

2. Public Records Materials

3. Proposed letters and Factual

and Legal Analyses
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In the Matter of

St. Louisians for Better Government

and Bunny Goldwasser, as treasurer

Idaho State Democratic Party Federal
Account and Sharon Nielson, as treasurer
John Evans for Senate Committee and Marvin
Lentini, as treasurer
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FEDERAL ELECTION COMMISSION

MUR 2632
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CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal

Election Commission, do hereby certify that on October 17,

1988, the Commission decided by a vote of 5-0 to take

the following actions in MUR 2632:

1. Find reason to believe the St. Loulsians for
Better Government and Bunny Goldwasser, as
treasurer, violated 2 U.S.C. § 44la(a) (2) (Ar)
by making an excessive contribution to
candidate John Evans.

2. Find no reason to believe that the St. Louisians

for Better
treasurer,

Government and Bunny Goldwasser, as
made an excessive contribution to

candidate Tom Daschle, in violation of 2 U.S.C.
§ 44la(a) (2) (A).

3. Find reason to believe the Idaho State Democratic
Party Federal Account and Sharon Nielson, as

treasurer,

violated 11 C.F.R. § 110.6(c).

(Continued)




Federal Election Commission
Certification for MUR 2632
October 17, 1988

Take no action at this time against the
John Evans for Senate Committee and
Marvin Lentini, as treasurer, in regard
to this matter, as recommended in the
First General Counsel's report signed
October 12, 1988.

Approve the letter and Factual and Legal
Analysis, as recommended in the First
General Counsel's report signed October 12,
1988.

Commissioners Aikens, Elliott, Josefiak, McGarry,

and Thomas voted affirmatively for the decision;
Commissioner McDonald did not cast a vote.

Attest:

@at 19, /9828 77%«4/;_/’&,%4/

arjorie W. Emmons
Secretary of the Commission

Received in the Office of Commission Secretary:Wed., 10-12-88, 3:32
Circulated on 48 hour tally basis: Thurs.,10-13-88, 11:00
Deadline for vote: Mon., 10-17-88, 11:00




FEDERAL ELECTION COMMISSION
WASHINGTON, DC 20463 October 19, 1988

Ms. Bunny Goldwasser, Treasurer

St. Louisians for Better Government
1015 Locust St.

Suite 600

St. Louis, MO 63101

MUR 2632

St. Louisians for Better
Government and Bunny
Goldwasser, as treasurer

Dear Ms. Goldwasser:

On October 17, 1988, the Federal Election Commission found
that there is reason to believe St. Louisians for Better
Government ("Committee®") and you, as treasurer, violated 2 U.S.C.
§ 44la(a) (2) (A), a provision of the Federal Election Campaign Act
of 1971, as amended ("the Act"), by making an excessive
contribution to Senate candidate John Evans. The Factual and
Legal Analysis, which formed a basis for the Commission's
finding, is attached for your information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against the Committee and you, as
treasurer. You may submit any factual or legal materials that
you believe are relevant to the Commission's consideration of
this matter. Please submit such materials to the General
Counsel's Office within 15 days of your receipt of this letter.
Where appropriate, statements should be submitted under oath.

In the absence of any additional information demonstrating
that no further action should be taken against the Committee and
you, as treasurer , the Commission may find probable cause to
believe that a violation has occurred and proceed with
conciliation.

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
§ 111.18(d). Upon receipt of the request, the Office of the
General Counsel will make recommendations to the Commission
either proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
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Bunny Goldwasser, Treasurer

Page 2

pursued. The Office of the General Counsel may recommend that
pre-probable cause conciliation not be entered into at this time
so that it may complete its investigation of the matter.

Further, requests for pre-probable cause conciliation will not be
entertained after briefs on probable cause have been mailed to
the respondent.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. In addition, the Office of the General
Counsel ordinarily will not give extensions beyond 20 days.

If you intend to be represented by counsel in this matter,
please advise the Commission by completing the enclosed form
stating the name, address, and telephone number of such counsel,
and authorizing such counsel to receive any notifications and
other communications from the Commission.

This matter will remain confidential in accordance with
2 U.S.c. §§ 437g(a) (4) (B) and 437g(a) (12) (A), unless you notify
the Commission in writing that you wish the investigation to be
made public.

For your information, we have attached a brief description
of the Commission's procedures for handling possible violations
of the Act. 1If you have any questions, please contact Beverly
Kramer, the staff member assigned to this matter, at (202) 376-
8200.

Sincerely,

=7,

Thomas J.
Chairman
Enclosures
Factual and Legal Analysis
Procedures

Nesignation of Counsel Form




PFEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS

Respondents: St. Louisians for Better Government
and Bunny Goldwasser, as treasurer

The Audit Division referred the St. Louisians for Better
Government ("the Better Government Committee") to the Office of
the General Counsel for a possible violation of 2 U.S.C.

§ 441a(a) (2) (A). The matter concerns apparent earmarked
contributions to two 1986 Senatorial candidates which, when
aggregated with the Better Government Committee's direct
contributions to these candidates, appear to exceed the $5,000
contribution limit imposed on contributions from multicandidate
committees. 2 U.S.C. § 44la(a) (2)(A) and 2 U.S.C. § 44la(a) (8).

The facts presented in the audit referral are these: The
Better Government Committee made direct contributions of §$5,000
each to two 1986 Senatorial candidates, John Evans and Senator
Tom Daschle, during November and December 1985 for their
respective primary election campaigns. The Better Government
Committee also made direct contributions of $5,000 to each of
these candidates during September and October 1986 with respect
to their general election campaigns.

In addition, the Better Government Committee made
contributions of $2,500 to each of two state party committees on
October 24, 1986. The cover letters accompanying these
contributions indicated, in the auditors' view, earmarking to the

two candidates referenced above.
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The cover letter submitted with the Better Government
Committee's contribution to the Idaho State Democratic Party
Federal Account ("the Idaho State Committee") begins "We are
pleased to enclose a check for $2500.00 to help in the election
of John Evans to the United States Senate." The letter is
addressed to the attention of two individuals. According to the
audit referral, one of the individuals listed was employed by the
Idaho State Committee at the time of the contribution but had
been a former employee of John Evan's senatorial campaign
committee.

The cover letter submitted with the Better Government
Committee's other contribution of $2,500 states that the
contribution is being made to the South Dakota Democratic
Majority Program Federal Account ("the Democratic Majority
Committee®™). The letter continues: "Please convey our best
wishes o Tom ([Daschle] in 4is difficult senatorial race and
hope €ully he will carry Tim Johnson into his old congressional
seat.” The letter is addressed to an individual whom, according
to the audit referral, was employed by Senator Daschle's
senatorial campaign committee at the time of the contribution.
The individual's relationship to the party committee has not been
ascertained.

During the pendancy of the audit, the cover letters were

brought to the attention of the Better Government Committee's

treasurer. The treasurer agreed, at that time, that the cover
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letters submitted with the contributions appeared to indicate
earmarking. Consequently, in the interim audit report, the Audit
staff recommended that the Better Government Committee either
supply additional documentation demonstrating that the noted
contributions were not excessive or seek refunds of the excessive
portions ($2,500 each) from the two state party committees.

On April 7, 1988, the Better Government Committee provided
copies of letters received from the two state party committees.

Both party committees indicated in their letters that the funds

<r donated by the Better Government Committee were used for

™ activities related to getting out the vote benefitting the entire
= Democratic Party ticket, and not to promote the election of any
B individual candidate.

73 In addition, this Office has reviewed the public record to
o gather facts concerning the reporting of the transactions between
<r the Better Government Committee and the two State party

) committees. The public record reveals that the Better Government

- Committee €iled a Post General Election Report disclosing direct
contributions of $2,500 each to the Idaho State Committee and the
Democratic Majority Committee on October 24, 1986. ‘The
Democratic Majority Committee reported the receipt of a direct
contribution of $2,500 from the Better Government Committee on
October 30, 1988. Within this same reporting period the
Democratic Majority Committee lists disbursements for operating

expenses, p»rinting, ad buys and commercials. 1In a letter to the

Commission dated February 12, 1987, the Democratic Majority
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Committee clarified that the expenditures for printing, ad buys
and commercials were for state party advertising and get-out-the-
vote efforts. The letter further stated that no expenditures
were made on behalf of specifically identified candidates.

The Idaho State Committee similarly disclosed in its Post
General Election Report the receipt of a direct contribution of
$2,500 from the Better Government Committee on October 31, 1986.
The Idaho State Committee's Post General Election Report and its
Year End Report itemize all expenditures made within the
reporting periods covered by these reports (10/16/86-12/31/86).
All but six expenditures made subsequent to the receipt of the
Better Government Committee's $2,500 contribution constituted
administrative expenses (i.e., salaries, withholding taxes). The
remaining six expenditures consisted of the following: a
coordinated party expenditure of $12,252 on behalf of candidate
John Evans for an "Election Day Mailgram"; three expenditures
totalling $3,726 to Election Computer Services for computer
lists; and two expenditures totalling $1,943 to Syms-York for
printing. The expenditure for the "Election Day Mailgram" may
relate to get-out-the-vote activities on behalf of John Evans.
The expenditures for computer lists and printing might also
relate to get out the vote activities. There is nothing in the

reports that would indicate that these expenditures were made to

benefit the entire Democratic party ticket.
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Analysis
The threshold issue is whether the contributions to the two
state party committees were “earmarked" for Senatorial candidates
John Evans and Senator Tom Daschle. Section 44la(a) (8) of the
Act provides that "earmarked®™ contributions made through a

conduit shall be considered as having been made by the original

contributor. Earmarking is defined in 11 C.F.R. § 110.6(b):
(b) PFor purposes of this section,
earmarked means a designation, instruction,
or encumbrance (including those which are

direct, express or implied, oral or written)
which results in all or any part of a
contribution or expenditure being made to, or
expended on behalf of, a clearly identified
candidate or a candidate's authorized

committee.

In this case the existence of earmarking is apparent with
regard to the Better Government Committee's contribution to the
Idaho State Committee (Evans). Whereas, the Better Government
Committee's contribution to the Democratic Majority Committee
(Daschle) does not exhibit earmarking as defined above.

The Better Government Committee's statement contained in
their letter to the Idaho State Committee constituted, at a
minimum, the kind of "implied instruction" contemplated in
11 C.F.R. § 110.6(b) which caused" any part of [their]
contribution [to be] expended on behalf of a clearly identified

candidate or a candidate's authorized committee."” 1In this case

the earmarxing statement was, "[W]le are pleased to enclose a
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check for $2,500 to help in the election of John Evans to the
United States Senate."

In contrast, the Better Government Committee's letter
submitted with their contribution to the Democratic Majority
Committee does not, on its face, exhibit earmarking. The letter
does not provide the express or implied instruction of 11 C.F.R.
§ 110.6(b) that Senator Daschle should ultimately receive the
benefit of their contribution. The letter in fact states that
the contribution is being made to the South Dakota Democratic
Majority Program Federal Account. Although it refers to the
Daschle campaign, it also mentions a House candidate's campaign.
The letter does not contain a specific designation of the amount
to be used for or contributed to either candidate. The fact that
the letter was addressed to an individual who was employed by
Senator Daschle's campaign at the time of the contribution might
suggest earmarking, but it is not conclusive particularly since
the individual's relationship to the party committee has not been
ascertained.

The more conclusive evidence is the consistency between the
Democratic Majority Committee's response to the Better Government
Committee regarding the ultimate use to which the contribution
was put and its reporting of expenditures made subsequent to its
receipt of the $2,500 contribution from the Better Government
Committee. The Democratic Majority Committee stated that the

funds donated by the Better Government Committee were used for

activities related to getting out the vote benefiting the entire
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Democratic Party ticket and not to promote the election of any

individual candidate. The Democratic Majority Committee's

reports and statements on the public record provide supporting

evidence of this. The fact that the Better Government
Committee's funds were not expended on behalf of Senator Daschle
corroborates our earlier conclusion that the language contained in
their forwarding letter does not constitute earmarking within the

meaning of 11 C.F.R. § 110.6(b).

In contrast, the public record does not support the
identical claim made by the Idaho State Committee. To the
contrary, its reports reflect that subsequent to receiving the
$2,500 check from the Better Government Committee, it made a
coordinated § 44la(d) expenditure on behalf of candidate John
Evans. Nowhere in its reports is there any indication that it
made expenditures for get-out-the-vote activities on behalf of
the entire Democratic Party ticket.

Based on the foregoing, it is the view of this Office that
the Better Government Committee's contribution to the Democratic
Majority Committee counts towards its contribution limit to the
party committee. Therefore, there is no reason to believe the
Better Government Committee made an excessive contribution to
Senator Tom Daschle, in violation of 2 U.S.7. § 44la(a) (2) (A).
It is also our view that the Better Goverament Committee's
contribution to the Idaho State Committee constituted an
earmarked contribution to candidate John Evans which, when
aggregated with the Better Government Committee's direct

contributions to the candidate, exceeds the contribution
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limits of 2 U.S.C. § 44la(a) (2) (A). 1/ Accordingly, there is
reason to believe the Better Government Committee made an
excessive contribution to the John Evans for Senate Committee, in

violation of 2 U,S.C. § 44la(a) (2)(A).

1/ In MUR 377, In re Citizens for John V. Tunney, the Commission
considered the issue of whether the contributors' limit to a
candidate is affected, as opposed to their limit to a party
committee, in the instance where they had responded to a party
committee's solicitation to retire the debts of a particular
candidate. The General Counsel's report concluded that the
earmarking provisions should apply to the § 44la(d) expenditures
in question since the contributors knew from reading the
solicitation letter that their money would be used to support a
particular candidate. However, the General Counsel recommended
that the Commission find no reasonable cause to believe that a
violation of the Act had occurred since the issue was unclear and
strong counterarguments could be made against applying the
earmarking section under these circumstances.

In MUR 377 it was the party committee, as the conduit, and
not the contributors themselves, who exercised control over the
choice of the intended recipient. This case is factually
distinguishable in that the Better Government Committee has
exercised control over the choice of the intended recipient and
the party committee is following through on the instructions
(whether express or implied) of the Committee.




FEDERAL ELECTION COMMISSION
WASHINGTON, DC 20463 October 19, 1988

Ms. Sharon Nielson, Treasurer

Idaho State Democratic Party - Federal
Account

P.0. Box 445

Boise, Idaho 83701

MUR 2632

Idaho State Democratic Party -
Federal Account and Sharon
Nielson, as treasurer

Dear Ms. Nielson:

On Octaober 17, 1988, the Federal Election Commission found
that there is reason to believe Idaho State Democratic Party -
Federal Account ("Committee"™) and you, as treasurer, violated
11 C.F.R. § 110.6(c), a provision of the Commission's
Regulations. The Factual and Legal Analysis, which formed a
basis for the Commission's finding, is attached for your
information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against the Committee and you, as
treasurer. You may submit any factual or legal materials that
you believe are relevant to the Commission's consideration of
this matter. Please submit such materials to the General
Counsel's Office along with answers to the enclosed questions
within 15 days of your receipt of this letter. Where
appropriate, statements should be submitted under oath.

In the absence of any additional information demonstrating
that no further action should be taken against the Committee and
you, as treasurer, the Commission may find probable cause to
believe that a violation has occurred and proceed with
conciliation.

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
§ 111.18(d). Upon receipt of the request, the Office of the
General Counsel will make recommendations to the Commission
either proposing an agreement in settlement of the matter or
recommending declining that pre-nrobable cause conciliation be
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Bunﬁy Goldwasser, Treasurer

Page 2

pursued. The Office of the General Counsel may recommend that
pre-probable cause conciliation not be entered into at this time
so that it may complete its investigation of the matter.

Further, requests for pre-probable cause conciliation will not be
entertained after briefs on probable cause have been mailed to
the respondent.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. In addition, the Office of the General
Counsel ordinarily will not give extensions beyond 20 days.

If you intend to be represented by counsel in this matter,
please advise the Commission by completing the enclosed form
stating the name, address, and telephone number of such counsel,
and authorizing such counsel to receive any notifications and
other communications from the Commission.

This matter will remain confidential in accordance with
2 U.S.C. §§ 437g(a) (4) (B) and 437g(a) (12) (A), unless you notify
the Commission in writing that you wish the investigation to be
made public.

For your information, we have attached a brief description
of the Commission's procedures for handling possible violations
of the Act. 1If you have any questions, please contact Beverly
Kramer, the staff member assigned to this matter, at (202) 376-

8200.
Sincerely,
Thomas J. Josefiak
Zhairman
Enclosures
Factual and Legal Analysis
Procedures

NDesignation of Counsel TForm
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FEDERAL ELECTION COMMISSION
PACTUAL AND LEGAL ANALYSIS
RESPONDENTS : I1daho State Democratic Party Federal
Account and Sharon Nielson, as treasurer
An audit of the St. Louisians for Better Government ("the
Better Government Committee") indicates a failure by the Idaho
State Nemocratic Party Federal Account ("the Idaho State
Committee") to report the original source and intended recipient
of an earmarked contribution, in violation of 11 C.F.R.

§ 110.6(c).

The facts presented are these: The Better Government
Committee made a contribution of $2,500 to the Idaho State
Committee on October 24, 1986. The cover letter accompanying
this contribution indicated, in the auditors' view, earmarking to
1986 Senate candidate John Evans. The cover letter submitted
with the Better Government Committee's contribution to the Idaho
State Committee begins "We are pleased to enclose a check for
$2500.00 to help in the election of John Evans to the United
States Senate."” The letter is addressed to the attention of two
individuals. ©One of the individuals listed was employed by the
Idaho State Committee at the time of the contribution but had
been a former employee of John Evan's senatorial campaign
committee.

During the pendancy of the audit, the cover letter was
brought to the attention of the Better Government Committee's
treasurer. The treasurer agreed, at that time, that the cover
letter submitted with the contribution appeared to indicate
earmarking. Subsequently, on April 7, 1988, the Better

Covernment Committee provided a copy of a letter received from
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the Idaho State Committee. The Idaho State Committee indicated
in their letter that the funds donated by the Better Government
Committee were used for activities related to getting out the
vote benefitting the entire Democratic Party ticket, and not to
promote the election of any individual candidate.

A review of the public record reveals that the Better
Government Committee filed a Post General Election Report
disclosing a direct contribution of $2,500 to the Idaho State
Committee on Nctober 24, 1986. The Idaho State Committee
disclosed in its Post General Election Report the receipt of a
direct contribution of $2,500 from the Better Government
Committee on October 31, 1986. The Idaho State Committee's Post
General Election Report and its Year End Report itemize all
expenditures made within the reporting periods covered by these
reports (10/16/86-12/31/86). All but six expenditures made
subsequent to the receipt of the Better Government Committee's
$2,500 contribution constituted administrative expenses (i.e.,
salaries, withholding taxes). The remaining six expenditures
consisted of the following: a coordinated party expenditure of
$12,252 on behalf of candidate John Evans for an "Election Day
Mailgram"; three expenditures totalling $3,726 to Election
Computer Services for computer lists; and two expenditures
totalling $1,943 to Syms-York for printing. The expenditure for

the "Election Day Mailgram" may relate to get-out-the-vote

activities on behalf of John Evans. The expenditures for
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computer lists and printing might also relate to get-out-the-vote
activities. There is nothing in the reports that would indicate
that these expenditures were made to benefit the entire
Democratic party ticket.

Analysis

The threshold issue is whether the contribution to the Idaho
State Committee was "earmarked" for Senatorial candidate John
Evans. Section 110.6(c), of the Commission's Regulations
requires the intermediary or conduit of an earmarked contribution
to report the original source and intended recipient of the
contribution to the Commission and to the intended recipient.
Earmarking is defined in 11 C.F.R. § 110.6(b):

(b) For purposes of this section,
earmarked means a designation, instruction,
or encumbrance (including those which are
direct, express or implied, oral or written)
which results in all or any part of a
contribution or expenditure being made to, or
expended on behalf of, a clearly identified
candidate or a candidate's authorized
committee.

In this case the existence of earmarking is apparent with
regard to the Better Government Committee's contribution to the
Idaho State Committee (Evans). The Better Government Committee's
statement contained in their letter to the Idaho State Committee
constituted, at a minimum, the kind of "implied instruction"

contemplated in 11 C.F.R. § 110.6(b) which caused "any part of

[their] contribution [to be] expended on behalf of a clearly

identified candidate or a candidate's authorized committee." 1In
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this case the earmarking statement was, "([W]e are pleased to
enclose a check for $2,500 to help in the election of John Evans
to the United States Senate."

Although the Idaho State Committee has claimed that the
funds received from the Better Government Committee were used for
get-out-the-vote activity benefitting the entire Democratic party
ticket and not any individual candidate, the public record does
not provide supporting evidence of this. To the contrary, the
Idaho State Committee's reports reflect that subsequent to
receiving the $2,500 check from the Better Government Committee,
it made a coordinated § 44la(d) expenditure on behalf of
candidate John Evans. YNowhere in its reports is there any
indication that it made expenditures for get-out-the-vote
activities on behalf of the entire Democratic Party ticket.

Based on the foregoing, it is the view of this Office that
the Better Government Committee's contribution to the Idaho State
Committee constituted an earmarked contribution to candidate John
Evans. Insofar as the Idaho State Committee failed to report to
the Commission in its Post General Election Report the intended
recipient of the $2,500 earmarked contribution from the Better
Government Committee, there is reason to believe that the Idaho

State Committee and Sharon Nielson, as treasurer, violated

11 C.F.R. § 110.6(c).
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QUESTIONS

TO: The Idaho State Democratic Party - Federal Account
and Sharon Nielson, as treasurer (herein "the Committee")

State whether there was any communication between the
Committee and the John Evans Senatorial Campaign concerning the
$2500 contribution forwarded to the Committee on or about October
31, 1986 by the St. Louisians for Better Government. If so:

l. State the date and the substance of each communication.

24 Identify the persons involved in the communications
(provide the full name of the person and his or her
relationship to the Committee and/or the John Evans

Campaign) .

3. Provide a copy of all writings (e.g. letters, written
memoranda) concerning the communications.
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Saint LouiSians FO -

Better Government o e

October 25, 1988

® o
Beverly Kramer = iE
Office of General Counsel - a_
999 E Street N.W. Eg g
Washington, D.C. 20463 g}
= i
= ~
™~ Re: St. Louisians For Better Government . 4
i Deac Beverly: éﬁ .§
I am in receipt of the letter cegarding MUR 2632. I am in the process
~ of gathering all the information regarding this letter and at this
time I am requesting an extension of time in order to do so.
)
Your kind cooperation is very much appreciated.
) Sincerely,
N {sthuel
= Oumy 13t hre L,

Bunny R._Goldwasser

NP -
~ R A
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C 20463 e

Ms. Bunny Goldwasser, Treasurer

St. Louisians for Better Government
1015 Locust St., Suite 600

St. Louis, MO 63101

RE: MUR 2632
St. Louisians for Better
Government and Bunny
Goldwasser, as Treasurer

Dear Ms. Goldwasser:

This is in response to your letter dated October 25, 1988,
which we received on October 28, 1988, requesting an extension to
respond to the Commission's notice in connection with its finding
of reason to believe St. Louisians for Better Government and you,
as treasurer violated the Act. After considering the
circumstances presented in your letter, I have granted an
extension of twenty (20) days. Accordingly, your response is due
by the close of business on November 28, 1988.

If you have any questions, please contact Beverly Kramer,
the staff member assigned to this matter, at (202) 376-8200.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois G.|Lerner
Associate General Counsel




Saint Louisians F Or,i ,mz;
Better Government

November 22, 1988

Beverly Kramer

Office of General Counsel

Federal Election Commission

999 E Street N,W.

Washington, D.,C. 20463

Re: St. Louisians For Better Government

Dear Beverly:

Enclosed please find letter from Michael Litwack, past President and a
letter from Dr. Carl Lyss explaining their actions. If there is anything
else you need, please do not hesitate to contact me.

Thank you for your very kind cooperation,

Sincerely,

5
W
. Golldwasser, CLU, ChFC

BRG:ck

Enclosures
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Saint Louisians For
Better Government

November 22, 1988

Beverly Kramer

Office of General Counsel
Federal Election Commission
999 E Street N.W,
Washington, D.C. 20463

Re: St, Louisians For Better Government
Dear Beverly:

In regard to the funds forwarded to the Idaho Democratic Party campaign by
St. Louisians for Better Government, it is my honest recollection that the
sole intent of those funds were to aide in getting out the vote and not
for any specific candidate.

I had requested Dr., Lyss to forward the check, as I was leaving town, and
therefore did not review the letter he sent with the check. He has
assured me that the reference to Govenor Evaus was strictly a personal
aside or wishing the Governor good luck, and not infering the money was to
be directed to the Governor“s campaign fund.

We regret the confusion., It was not our Pac”s intent to circumvent the
system, but rather an error in judgement in wording the letter.

Thank you for your comsideration,

Past President 1985-1986
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CARL A. LYSS, M.D. 8 GASTROENTEROLOGY
HERBERT B. ZIMMERMAN, M.D. B CARDIOLOGY—PULMONARY DISEASES

ROBERT L. KAUFMAN, M.D. B MEDICAL GENETICS
Suite 299, Jewish Hospital Medicai Offices—456 N. New Balias Road—S8t. Louis, Mo. 863141

Telephone (314) 569-1090

November 22, 1988

Ms. Beverly Kramer
Office of General Counsel &3
Federal Election Commission i-_:
999 E Street N.W. s
Washington, D.C. 20463 ’C‘
Re: St. Louisians For Better Government ;
Dear Ms. Kramer: ~
(o}

Concerning my letter that was sent with the check to the Idaho Democratic
Party campaign by St. Louisians for Better Government. I did not mean
this check te be used for Governor Evans personally. My reference to
Governor Evans was strictly a personal good luck and the funds to be used
to help get out the vote, and not infering the money was to be used direct
to the Governor”s campaign fund. I sincerely regret the confusion.

Thank you for your kind cooperation,

Sincerely,

iw, \i\\@

”




FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

CERTIFIED MAIL

RETURN RECEIPT REQUESTED

Joe Berenter

Idaho State Democratic Party-Federal Account
P.0. Box 445

Boise, Idaho 83701

MUR 2632

Idaho State Democratic
Party-Federal Account and
Sharon Nielson, as
treasurer

Dear Mr. Berenter:

On October 19, 1988, you were notified that the Federal
Election Commission, on October 17, 1988, found reason to believe
the 1daho State Democratic Party-Federal Account (the
"Committee™) and Sharon Nielson, the former treasurer, violated
11 C.F.R. § 110.6(c), a provision of the Commission Regulations.
Enclosed please find the material that was sent to the Committee
on October 19, 1988. Under the Federal Election Campaign Act of
1971, as amended, you have an opportunity to demonstrate that no
action should be taken against the Committee and you as
treasurer.

A review of our files indicate that to date, you have not
responded to the Commission’s findings. Unless we receive a
response from you within ten days, this Office will proceed to
the next stage of the enforcement process.




Joe Berenter
Page 2

Should you have any questions, please contact Frania
gggl:ski. the attorney assigned to this matter, at (202)
her 200-

Sincerely,
Lawrence M. Noble
General Lounsel

Lo . Lerner
Associate General Counsel
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BEFORE THE FEDERAL ELECTION COMMISSION SENSITlVE

In the Matter of
MUR 2632
Idaho State Democratic PartyIredetal
Account and Joe Berenter”, as
treasurer

GENERAL COUNSEL'’S REPORT

I. BACKGROUND

On October 17, 1988, the Commission found reason to believe
that the Idaho State Democratic Party-Federal Account (the
"Committee"”) and its treasurer violated 11 C.F.R. § 110.6(c) by
failing to report the original source and the intended recipient
of an earmarked contribution. On October 19, 1988, this Office
notified the Committee of the Commission’s finding and forwarded
written questions to the Committee at that time. On June 2,
1989, this Office sent a reminder letter to the Committee via
certified mail. On June 14, 1989, this Office received the
return receipt, however, the Committee has still failed to
respond to the Commission’s finding and submit answers to the
questions. Therefore, this Office recommends that the Commission
authorize the attached subpoena and order to the Idaho State
Democratic Party-Federal Account and Joe Berenter, as treasurer.
I1. RECOMMENDATIONS

1. Authorize the attached subpoena and order to the Idaho

State Democratic Party-Federal Account and Joe Berenter, as
treasurer.

1. On September 2, 1988, the Committee filed an amended Statement
of Organization replacing its former treasurer, Sharon Nielson,
with Joe Berenter.




AL
2. Approve the attached letter.

Lawrence M. Noble
General Counsel

e 12]€1 v

Associate General Counsel

Attachments
1. Subpoena/Order
2. Letter

Staff Assigned: Frania Monarski
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Idaho State Democratic Party - MUR 2632
Federal Account and Joe
Berenter, as treasurer

" CERTIFICATION

1, Marjorie W. Emmons, Secretary of the Federal
Election Commission, do hereby certify that on July 18,
1989, the Commission decided by a vote of 6-0 to take
the following actions in MUR 2632:

1. Authorize the subpoena and order to the

Idaho State Democratic Party - Federal
Account and Joe Berenter, as treasurer,
as recommended in the General Counsel's
report dated July 12, 1989.
Approve the letter attached to the
General Counsel's report dated July 12,
1989.
Commissioners Aikens, Elliott, Josefiak, McDonald,

McGarry, and Thomas voted affirmatively for the decision.

Attest:

_— ~ ?
7-/19-879 7“3%@4%{&:&“”«_

Date Marjorie W. Emmons
Secretary of the Commission




FEDERAL ELECTION COMMISSION

WASHINGTON, D C 20463

July 27, 1989

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Joe Berenter, Treasurer
Idaho State Democratic Party-Federal Account
P.0. Box 445

Boise, ID 83701

RE: MUR 2632
Idaho State Democratic
Party-Federal Account and
Joe Berenter, as treasurer

Dear Mr. Berenter:

On October 19, 1988, you were notified that the Federal
Election Commission had found reason to believe the Idaho State
Democratic Party-Federal Account and you, as treasurer, violated
11 C.FP.R. § 110.6(c), a provision of the Commission Regulations.

Pursuant to its investigation of this matter, the Commission
has issued the attached subpoena and order requiring you to
provide information which will assist the Commission in carrying
out its statutory duty of supervising compliance with the Federal
Election Campaign Act of 1971, as amended, and Chapters 95 and 96

of Title 26, U.S. Code.

You may consult with an attorney and have an attorney assist
you in the preparation of your responses to this subpoena and
order. It is required that you submit all answers to questions
under oath within 15 days of your receipt of this subpoena and

order.
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Joe Berenter
Page 2

If you have any questions, please contact Frania Monarski,
the attorney assigned to this matter, at (202) 376-8200.

Sincerely,

Lawrence M. Noble
General Counsel

i

BY: Lois G. Lerper
Associate General Counsel

Enclosure
Subpoena and Order
Interrogatories and Request for Production of Documents
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 2632

et P e

SUBPOENA T\ PRODUCE DOCUMENTS
ORDER TO SUBMIT WRITTEN ANSWERS

TO: Joe Berenter, Treasurer

Idaho State Democratic Party-Federal Account

P.O. Box 445

Boise, ID 83701

Pursuant to 2 U.S.C. § 437d(a)(1) and (3), and in
furtherance of its investigation in the above-captioned matter,
the Federal Election Commission hereby orders you to submit
written answers to the questions attached to this Order and
subpoenas you to produce the documents requested on the
attachment to this Subpoena. Legible copies which, where
applicable, show both sides of the documents may be substituted
for originals.

Such answers must be submitted under oath and must be
forwarded to the Office of the General Counsel, Federal Election

Commission, 999 E Street, N.W., Washington, D.C. 20463, along

with the requested documents within 15 days of receipt of this

Order and Subpoena.




MUR 2632
Joe Berenter
Page 2

WHEREFORE, the Chairman of the Federal Election Comnissio?
has hereunto set his hand in washington, D.C. on this 026/ 5

day of %, 1989.

ATTEST:

TNargaece ¥ W
Marjorfi¢ W. Emmons
Secretary to the Commission

Attachments
Document Request
Questions
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MUR 2632
Joe Berenter
Page 3

INSTRUCTIONS

In answering these interrogatories and request for production
of documents, furnish all documents and other information,
however obtained, including hearsay, that is in possession of,
known by or otherwise available to you, including documents and
information appearing in your records.

Each answer is to be given separately and independently, and
unless specifically stated in the particular discovery request,
no answer shall be given solely by reference either to another
answer or to an exhibit attached to your response.

The response to each interrogatory propounded herein shall
set forth separately the identification of each person capable of
furnishing testimony concerning the response given, denoting
separately those individuals who provided informational,
documentary or other input, and those who assisted in drafting
the interrogatory response.

If you cannot answer the following interrogatories in full
after exercising due diligence to secure the full information to
do so, answer to the extent possible and indicate your inability
to answer the remainder, stating whatever information or
knowledge you have concerning the unanswered portion and
detailing what you did in attempting to secure the unknown
information.

Should you claim a privilege with respect to any documents,
communications, or other items about which information is
requested by any of the following interrogatories and requests
for production of documents, describe such items in sufficient
detail to provide justification for the claim. Each claim of
privilege must specify in detail all the grounds on which it
rests.

Unless otherwise indicated, the discovery request shall refer
to the time period from September 1, 1986 to January 1, 1987.

The following interrogatories and requests for production of
documents are continuing in nature so as to require you to file
supplementary responses or amendments during the course of this
investigation if you obtain further or different information
prior to or during the pendency of this matter. Include in any
supplemental answers the date upon which and the manner in which
such further or different information came to your attention.




MUR 2632
Joe Berenter
Page 4

DEPINITIONS

Por the purpose of these discovery requests, including the
instructions thereto, the terms listed below are defined as
follows:

"You" shall mean the named respondent in this action to whom
these discovery requests are addressed, including all officers,
employees, agents or attorneys thereof.

"Persons"” shall be deemed to include both singular and
plural, and shall mean any natural person, partnership,
committee, association, corporation, or any other type of
organization or entity.

"Document” shall mean the original and all non-identical
copies, including drafts, of all papers and records of every type
in your possession, custody, or control, or known by you to
exist. The term document includes, but is not limited to books,
letters, contracts, notes, diaries, log sheets, records of
telephone communications, transcripts, vouchers, accounting
statements, ledgers, checks, money orders or other commercial
paper, telegrams, telexes, pamphlets, circulars, leaflets,
reports, memoranda, correspondence, surveys, tabulations, audio
and video recordings, drawings, photographs, graphs, charts,
diagrams, lists, computer print-outs, and all other writings and
other data compilations from which information can be obtained.

"Identify"” with respect to a document shall mean state the
nature or type of document (e.g., letter, memorandum), the date,
if any, appearing thereon, the date on which the document was
prepared, the title of the document, the general subject matter
of the document, the location of the document, the number of
pages comprising the document.

"Identify"” with respect to a person shall mean state the full
name, the most recent business and residence addresses and the
telephone numbers, the present occupation or position of such
person, the nature of the connection or association that person
has to any party in this proceeding. If the person to be
identified is not a natural person, provide the legal and tcade
names, the address and telephone number, and the full names of
both the chief executive officer and the agent designated to
receive service of process for such person.

"And" as well as "or" shall be construed disjunctively or
conjunctively as necessary to bring within the scope of these
interrogatories and requests for the production of documents any
documents and materials which may otherwise be construed to be
out of their scope.




MUR 2632
Joe Berenter
Page 5

Interrogatories and Request
for Production of Documents

Oon or about October 31, 1986, St. Louisians for Better
Government forwarded a $2,500 contribution to the Idaho State
Democratic Party-Federal Account (the "Committee”).

1. State whether there was any communication between the
Committee and the John Evans Senatorial Campaign
concerning the $2,500 contribution by the St. Louisians
for Better Government.

State the date and the substance of each communication.

Identify the persons involved in the communications.
Provide the full name of each person and his or her
relationship to the Committee and/or the John Evans
campaign.

Provide copies of all documents (e.g. letters, written
memoranda) concerning the communications described above.
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BEFORE THE FEDERAL ELECTION COMMISSION SENSI'"VE

In the Matter of EYE"‘T? TRI Qs arag)

)
Idaho State Democratic Party-Federal ; MUR 2632 SR
tg:::ste:nd Joe Berenter, as ; NOV 28 1989
GENERAL COUNSEL’S REPORT

I. Background

This matter was generated through a referral from the Audit
Division. On October 17, 1988, the Commission found reason to
believe that the Idaho State Democratic Party-Federal Account
(the "Committee”) and its treasurer violated 11 C.F.R. § 110.6(c)
by failing to report the original source and the intended
recipient of an earmarked contribution. On October 19, 1988,
this Office notified the Committee of the Commission’s finding
and forwarded written questions to the Committee at that time.
On June 2, 1989, this Office sent a reminder letter to the

Committee via certified mail. On June 14, 1989, this Office

received the return receipt, however, the Committee failed to
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submit answers to the questions. On July 18, 1989, the

l

Commission authorized a subpoena and order to the Committee. The
Committee received the subpoena and order on August 7, 1989. On
several occasions, staff from this Office spoke to Connelly Ward,
a representative of the Committee, who agreed to submit answers
to the questions. At this time, however, the Committee has
failed to respond to the Commission’s subpoena and order.

II. Request for Authorization of Subpoena Enforcement

The investigation in this matter cannot be concluded without

the answers to the questions submitted to the Committee. On
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October 24, 1986, St. Louisians for Better Government made a
$2,500 contribution to the Committee. In a cover letter
accompanying the check, the Committee notes that "[w]e are
pleased to enclose a check for $2,500.00 to help in the election
of John Evans to the United States Senate." The letter was
addressed to Betty Arens and Barney Gottstein. According to the
Audit Referral material, Betty Arens was formerly employed by the
Evans’ campaign committee.

In addition, the Committee, in its 1986 Post-General Election

Report, disclosed the receipt of the contribution from the St.
Louisians for Better Government on October 31, 1986. The
Committee itemized all expenditures between October 16, 1986 and
December 31, 1986 in its 1986 Post-General Report and its 1986
Year End Report. All but six expenditures made subsequent to the
receipt of the $2,500 contribution from St. Louisians for Better
Government constituted administrative expenses (i.e. salaries,
withholding taxes). The remaining six expenditures included: a
coordinated party expenditure of $12,252 on behalf of candidate
John Evans for an "Election Day Mailgram;" three expenditures
totaling $3,726 to Election Computer Services for computer lists;
and two expenditures totaling $1,943 to Syms-York for Printing.
The expenditure for the "Election Day Mailgram" may relate to
get-out-the-vote activities on behalf of John Evans. The
expenditures for computer lists and printing might also relate to
get-out-the-vote activities. There is nothing in the reports

that would indicate that these expenditures were made to benefit

the entire Democratic Ticket. Accordingly, the receipt of the
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responses to the questions directed to the Committee is necessary
to resolve questions concerning the circumstances surrounding the
contribution from St. Louisians for Better Government.

According to 2 U.5.C. § 437d(b), the Commission may petition
the United States District Court in case of a refusal to obey a
subpoena or order issued by the Commission. Based on the
foregoing analysis, this Office recommends that the Commission
authorize this Office to institute civil actions to enforce the
Commission’s subpoena and order to the Idaho State Democratic
Party-Federal Account and Joe Berenter, as treasurer.

III. Recommendations

1. Authorize the General Counsel to institute a civil action
pursuant to 2 U.S.C. £ 437(d) to enforce the subpoena and order
to the Idaho State Democratic Party-Federal Account and Joe
Berenter, as treasurer.

2. Approve the attached letter.

J/-3a-€9 m&zﬂb/ﬁﬂﬁ
Date Lawrence M. Noble ~ T
Treasurer

Attachment
Proposed Letter

Staff Person: Frania Monarski
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

)
) MUR 2632
1daho State Democratic Party- )
Federal Account and Joe Berenter )
as treasurer )
CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the

Federal Election Commission executive session on
November 28, 1989, do hereby certify that the Commission
decided by a vote of 5-0 to take the following actions in
MUR 2632:
1. Authorize the General Counsel to institute

a civil action pursuant to 2 U.S.C. § 437(4)

to enforce the subpoena and order to the

Idaho State Democratic Party-Federal Account

and Joe Berenter, as treasurer.

2. Approve the letter attached to the General
Counsel’s report dated November 22, 1989.

Commissioners Aikens, Elliott, Josefiak, McDonald, and
Thomas voted affirmatively for the decision; Commissioner

McGarry was not present.

Attest:
[-29-8G Dasgarcs 20 Loprusna
Date ’ MarjQrie W. Emmons

Secretary of the Commission




FEDERAL ELECTION COMMISSION
WASHINGTON. D C 20463

December 4, 1989

CERTIFIED HMAIL
RETURN RECEIPT REQUESTED

Joe Berenter, Treasurer

Idaho State Democratic Party-Federal Account
P.O. Box 445

Boise, 1D 83701

MUR 2632

Idaho State Democratic
Party-Federal Account and
Joe Berenter, as treasurer

Dear Mr. Berenter:

On October 19, 1988, you were notified that the Federal
Election Commission found reason to believe that the Idaho State
Democratic Party-Federal Account and you, as treasurer, violated
11 C.F.R. § 110.6(c), a provision of the Commission Regulations.
Pursuant to its investigation of this matter, the Commission
issued an order and subpoena to you to provide answers to
interrogatories and to provide documents relating to those
interrogatories. The subpoena and order were received by you on
August 7, 1989.

To date you have not responded to the subpoena and order. As
a result of your failure to respond to the discovery request, the
Commission has authorized the Office of the General Counsel to
institute a civil action for relief in the United States District
Court to enforce the subpoena and order.




Joe Berenter
Page 2

Should you have any questions, or should you wish to settle
this issue prior to suit, please contact Ivan Rivera, Assistant
General Counsel, at (202) 376-8200, within five days of your
receipt of this letter.

Sincerely,

awrence M. obio
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Conley Ward
GIVENS, PURSLEY, WEBB & HUNTLEY

277 North Sixth Street, Suite 200

P. O. Box 2720
Boise, ID 83701
(208) 342-6571

BEFORE THE FEDERAL ELECTION COMMISSION
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MUR 2632
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In The Matter of
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ANSWERS TO INTERROGATORIES AND RESPONSES
TO REQUEST FOR PRODUCTION OF DOCUMENTS
COMES NOW the Idaho State Democratic Party-Federal Account, by and

through the Chairman of the Idaho State Democratic Party, and answer the

Interrogatories and respond to the Request for Production of Documents, as follows:

INTERROGATORY NO. 1. State whether there was any communication

between the Committee and the John Evans Senatorial Campaign concerning the

$2,500 contribution by the St. Louisians for Better Government.

RESPONSE TO INTERRQGATORY NO. 1: The Idaho State Democratic Party-

Federal Account ("Committee") is not aware of any communications between the

Committee and the John Evans Senatorial Campaign concerning the contribution by

the St. Louisians for Better Government ("St. Louisians"), other than those described

and documented in Response Nos. 2 and 4.

INTERROGATORY NO. 2. State the date and the substance of each
communication.
RESPONSE TQ INTERROGATORY NOQ. 2: In approximately the first week of
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October, 1986, a representative of St. Louisians telephoned Idaho State Democratic
Party headquarters and talked to Betty Ahrens, then Treasurer of the Committee. The
caller inquired regarding the use of funds donated to the Committee. Ms. Ahrens
stated that donations to the Committee would be used on behalf of all three statewide
federal candidates and would specifically not be earmarked for the John Evans
campaign. Shortly thereafter the Committee received the letter and check referred to
in the Response to Interrogatory No. 4, below.

INT! Y NO. 3. identify the persons involved in the communications.

Provide the full name of each person and his or her relationship to the Committee

and/or the John Evans campaign.

BESPONSE TO INTERROGATORY NO 3: Betty Ahrens was at the time

Treasurer of the Committee. She was also employed partime in the John Evans

campaign.

INTERROGATORY/REQUEST NO. 4. Provide copies of all documents (e.g.

letters, written memoranda) concerning the communications described above.
RESPONSE TO INTERROGATORY/REQUEST NO. 4. The only written
documents consist of the attached letter and check from St. Louisians.
THE UNDERSIGNED swears that the statements made herein are true and

correct to the best of his information and belief.

Ll

Cdnley Wa
CHAIRM IDAHO DEMOCRATIC PARTY




CERTIFICATE OF SERVICE

| hereby certify that the attached Answaers to Interrogatories were served on the
Federal Election Commission on this 28th day of November, 1989, by U. S. Mail,

postage prepaid, addressed to:

Office of the General Counsel
Federal Election Commission
999 E. Street, N.W.

Washington, D. C. 20463 ﬂ ;]
t* lz'
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Saint Louisians For
Better Government

October 24, 1986
721 S. Central
St. Louis, Missouri 63105

ldaho State Democratic Party Federal Account
710 North 6tn Street
boise, Idaho 8370¢
ATTN: Betty Arens
Barrey Gottstein

we are pleasecd to enclose a check for $2500.00 to help in the
election of John Evans toc the United States Senate.

our pack supports those candidates who believe that a

AS you Know,
is in tne oest interest of the United States.

strong Israel
Please convey our best wishes to the gOffrnor.

Sincerely yours,

CAL:dh
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MUR 2632

Idaho State Democratic Party-Federal

Account and Joe Berenter, as

treasurer

GENERAL COUNSEL'S REPORT
On November 28, 1989, the Commission authorized this Office

to institute a civil action pursuant to 2 U.S.C. § 437d(b) to
enforce the subpoena and order against the Idaho State Democratic
Party-Federal Account (the "Committee") and Joe Berenter, as
treasurer. The letter notifying the Committee of this suit was
sent out by certified mail on December 4, 1989. Conley Ward, the
Chairman of the Committee, submitted answers to the Commission’s
interrogatories on December 4, 1989. Accordingly, this Office
will not institute a civil action to enforce the subpoena and
order. After a review of the Committee’s answers to the
interrogatories, this Office will report to the Commission with

the appropriate recommendations.

Lawrence M. Noble
General Counsel

i y ) ,,/j
/}ll/de By: y /7 Xr——
! :

Lois G./ Lerner
Associate General Counsel

Date

Staff assigned: Frania Monarski
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In the Matter of
St. Louisians for Better Government MUR 2632
and Bernard Pasternak, as treasurer

Idaho State Democratic Party-Federal
Account and Joe Berenter, as
treasurer

P P e P e P P P

GENERAL COUNSEL’S REPORT
I. BACKGROUND
Pursuant to 2 U.8.C. § 438(b), the Audit Division conducted
an audit of the St. Louisians for Better Government ("St.

Louisians”). On October 17, 1988, the Commission found reason to

1

believe that St. Louisians and its treasurer  violated 2 U.S.C.

§ 44l1la(a)(2)(A) by making an excessive contribution to the 1986
Senate campaign of John Evans. The Commission also found reason
to believe that the Idaho State Democratic Party-Federal Account
(the "Idaho Democratic Party") and its treasurer2 violated

11 C.F.R. § 110.6(c) by failing to report the original source and

the intended recipient of an earmarked contribution.3

1. The current treasurer of St. Louisians for Better Government is
Bernard Pasternak.

2. The current treasurer of the Idaho State Democratic
Party-Federal Account is Joe Berenter.

3. In this matter, on October 17, 1988, the Commission found no
reason to believe that St. Louisians for Better Government and
its treasurer made an excessive contribution to Tom Daschle in
violation of 2 U.S.C. § 441la(a)(2)(A). The St. Louisians made a
$2,500 contribution to South Dakota Democratic Majority Program
Federal Account. This contribution was accompanied with a
letter that stated "Please convey our best wishes to Tom in his
difficult senatorial race and hopefully he will carry Tim
Johnson into his old congressional seat." The Commission
determined that this statement, on its face, did not exhibit
earmarking because it did not provide the express or implied
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St. Louisians submitted a response to the Commission’s
findings on November 28, 1988. After the issuance of a subpoena
by the Commission, the Idaho Democratic Party submitted answers
to the Commission’s interrogatories on December 4, 1989.
II. ANALYSIS
The Federal Election Campaign Act of 1971, as amended (the
"Act"), provides that a multicandidate committee may make up to
$5,000 in contributions to any candidate or his or her authorized
committee in each election. 2 U.S.C. § 44la(a)(2)(A). The Act
further provides that contributions made by a person that are
earmarked or otherwise directed through an intermediary or
conduit to a candidate shall be treated as contributions from
that person to the candidate. 2 U.S.C. § 44la(a)(8). Moreover,
the intermediary or conduit must report the original source and
the intended recipient of the contribution to the Commission, the
Clerk of the House of Representatives, or the Secretary of the
Senate, as appropriate, and to the intended recipient. 2 U.S.C.
§ 441la(a)(8) and 11 C.F.R. § 110.6(c). Commission Regulations
define "earmarking” as:
a designation, instruction, or encumbrance
(including those which are direct or indirect,
express or implied, oral or written) which
results in all or any part of a contribution
or expenditure being made to, or expended on
behalf of, a clearly identified candidate or a

candidate’s authorized committee.

11 C.F.R. § 110.6(b).

(Footnote 3 continued from previous page)
instruction that Senator Daschle should ultimately receive the

benefit of the contribution.
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The Commission has determined that the earmarking provisions
of the Act apply to contributions made by individuals to a state
party committee which are designated to be used for coordinated
party expenditures on behalf of a particular federal candidate.
Therefore, even though the funds are not directly forwarded to
the the candidate’s committee, the contributions are considered
earmarked to that candidate and subject to the limitations of the
Act. The Commission has also found that the
earmarking provisions of the Act are applicable where individuals
have contributed to a state party committee knowing that the
state party committee would use the contributions to pay for the
debts of the candidate’s committee. See MUR 377 and MUR 752.

St. Louisians made direct contributions of $5,000 to the 1986
Senatorial campaign of John Evans on December 8, 1985 and
October 9, 1986 for the primary and general elections. St.
Louisians also made a $2,500 contribution to the Idaho Democratic
Party on October 24, 1986. 1In a cover letter accompanying the
check, St. Louisians note that "[w]e are pleased to enclose a
check for $2,500.00 to help in the election of John Evans to the
United States Senate....Please convey our best wishes to the
governor." The letter was addressed to Betty Ahrens and Barney
Gottstein. According to the Audit Referral material, Betty
Ahrens was formerly employed by the Evans'’ campaign committee.

In addition, the Idaho Democratic Party, in its 1986
Post-General Election Report, disclosed the receipt of the

contribution from St. Louisians on October 31, 1986. The Idaho

Democratic Party itemized all expenditures between October 16,




1986 and December 31, 1986 in its 1986 Post-General Election

Report and its 1986 Year End Report. All but six expenditures

made subsequent to the receipt of the $2,500 contribution from
St. Louisians constituted administrative expenses (i.e. salaries,
withholding taxes). The remaining six expenditures included a
coordinated party expenditure of $12,252 on behalf of John Evans
for an "Election Day Mailgram;" three expenditures totaling
$3,726 to Election Computer services for computer lists; and two
expenditures totaling $1,943 to Syms-York for printing.

The Idaho Democratic Party, in response to the Commission’s
interrogatories, states that in October 1986, a representative
from St. Louisians telephoned the Idaho Democratic Party and
spoke to Betty Ahrens, then treasurer of the Idaho Democratic
Party. Ahrens informed St. Louisians that contributions received
by the Idaho Democratic Party would be used on behalf of all
three federal candidates and would specifically not be earmarked
for the John Evans campaign. Shortly thereafter the Idaho
Democratic Party received the letter and the contribution in
question from St. Louisians. At this same time, Ahrens was also
employed on a part-time basis for the John Evans campaign. The
Idaho Democratic Party further notes that it is not aware of any
other conversations between the Idaho Democratic Party and the
John Evans Senatorial campaign concerning the contribution by St.
Louisians. Moreover, in response to the Audit Division’s
inquiry, St. Louisians submitted a letter from the Idaho
Democratic Party stating that the $2,500 contribution was not

specifically used for John Evans, but was used in its State Party
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Works Program for the get out the vote drive "which benefited all
the federal candidates."

In response to the Commission’s findings, St. Louisians
submitted letters from Michael Litwack, past President of St.
Louisians and Dr. Carl Lyss. Litwack states that it is "his
honest recollection" that the sole intent of the funds were to
aid in getting out the vote in Idaho and not for any specific
candidate. Dr. Lyss forwarded the check to the Idaho Democratic

Party because Litwack was out of town. Lyss states that his

reference to Governor Evans was "strictly a personal good luck"
and was not meant to infer that the funds were to be used
directly for the Evans' campaign. Lyss further notes that the
money was to be used to help get out the vote.

The Audit Division also examined a $2,500 contribution from
St. Louisians to the South Dakota Democratic Majority Program
Federal Account ("South Dakota Democratic Party"). As noted
earlier, on October 17, 1988, the Commission found no reason to
believe that St. Louisians and its treasurer violated 2 U.S.C.
§ 44la(a)(2)(A) by making an excessive contribution to Tom
Daschle. St. Louisians made $5,000 contributions to Senator Tom
Daschle’s 1986 primary and general election campaigns. St.
Louisians also contributed $2,500 to the South Dakota Democratic
Party and included a letter which stated in part "Please convey
our best wishes to Tom [Daschle] in his difficult senatorial race
and hopefully he will carry Tim Johnson into his old
congressional seat."

The South Dakota Democratic Party reported the receipt of the
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contribution from St. Louisians on October 30, 1986. During this
reporting period, the South Dakota Democratic Party reported
disbursements for operating expenses, printing, ad buys and
commercials. In a letter to the Commission dated February 12,
1987, the South Dakota Democratic Party clarified that the
expenditures for printing, ad buys and commercials were for state
party advertising and get out the vote efforts. The South Dakota
Democratic Party also indicated that no expenditures were made on

behalf of specifically identified candidates.

Based on the additional information received through the
investigation of this matter, it appears that the $2,500
contribution from St. Louisians to the Idaho Democratic Party is
ihdistinguishable from the $2,500 contribution to the South
Dakota Democratic Party. 1In the present matter, St. Louisians
also submitted a letter from the Idaho Democratic Party dated
March 29, 1988 which stated that the $2,500 contribution was used
in its State Party Works Program for its get out the vote program
which benefited all the federal candidates in the state. The
Idaho Democratic Party, in this letter, further state that the
contribution was not specifically used for John Evans. Moreover,
in its response, the Idaho Democratic Party states that it
informed St. Louisians that the contribution would not be used
for the John Evans campaign. Furthermore, although the Idaho
Democratic Party did make a coordinated party expenditure on
behalf of John Evans after it received the St. Louisians’
contribution, the Idaho Democratic Party had funds from other

sources as well at that time. 1In addition, St. Louisians also




G AR 7 S O B, b ol L A

i L
submitted letters from two representatives stating that they did
not intend that the contribution be used solely to further the
election of John Evans. Although the statement in the cover
letter accompanying the $2,500 check referring to John Evans
looks like earmarking, St. Louisians and the Idaho Democratic
Party submitted statements denying that the contribution was

earmarked for Evans. Based on the foregoing information, there

appears to be doubt as to whether the $2,500 contribution from

St. Louisians to the 1daho Democratic Party was earmarked for the
John Evans campaign or used solely for Evans’ behalf.

Therefore, this Office recommends that the Commission take no
further action against St. Louisians for Better Government and
Bernard Pasternak, as treasurer. This Office also recommends
that the Commission take no further action with regard to the
Idaho Democratic Party-Federal Account and Joe Berenter, its
treasurer, in this matter.

I1I. RECOMMENDATIONS

1. Take no further action against St. Louisians for Better
Government and Bernard Pasternak, as treasurer.

2. Take no further action against the Idaho State Democratic
Party-Federal Account and Joe Berenter, as treasurer.

3. Close the file.
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4. Approve the attached letters.

Lawrence M. Noble
General Counsel

[—31-90

Date
Associatd General Counsel

Attachments
1. Response of the St. Louisians for Better Government

2. Response of the Idaho State Democratic Party
3. Letters (2)

Staff assigned: Frania Monarski
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FROM:

DATE:

SUBJECT:

FEDERAL ELECTION COMMISSION

WASHINCTON. D C 20463

LAWRENCE M. NOBLE
GENERAL COUNSEL E'!

MARJORIE W. EMMONS/DELORES HARRIS
COMMISSION SECRETARY

FEBRUARY 8, 1990

MUR 2632 - GENERAL COUNSEL'S REPORT
DATED JANUARY 31, 1990

The above-captioned document was circulated to the

Commission on _Thursday, February 1, 1990 at 4:00 p.m. .

Objec

as indicat

This

tion(s) have been received from the Commissioner (s)

ed by the name(s) checked below:

Commissioner Aikens XXX
Commissioner Elliott XXX
Commissioner Josefiak XXX
Commissioner McDonald
Commissioner McGarry

XXX

Commissioner Thomas

matter will be placed on the meeting agenda

for Tuesday, February 13, 1990.

Please notify us who will represent your Division before the

Commission on this matter.
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 2632

St. Louisians for Better Government
and Bernard Pasternak, as treasurer

Idaho State Democratic Party-Federal
Account and Joe Berenter, as
treasurer

P P P P P P P

CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the
Federal Election Commission executive session on February 13,
1990, do hereby certify that the Commission decided by a vote
of 4-0 to return the January 31, 1990 report on MUR 2632 to

the Office of General Counsel for further review.

Commissioners Elliott, Josefiak, McGarry, and Thomas
voted affirmatively for the decision; Commissioners Aikens

and McDonald were not present at the time of the vote.

Attest:

Z-14-F0 Mapgerce ZL*
Date 9/ Marjorie W. Emmons
Selretary of the Commission
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In the Matter of
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)
)
)
) MUR 2632
)
)
)

St. Louisians for Better Government
and Bernard Pasternak, as treasurer

Idaho State Democratic Party-Federal
Account and Joe Berenter, as
treasurer

GENERAL COUNSEL’S REPORT

I. BACKGROUND

Pursuant to 2 U.S.C. § 438(b), the Audit Division conducted
an audit of the St. Louisians for Better Government ("St.
Louisians”). On October 17, 1988, the Commission found reason to
believe that St. Louisians and its treasurer1 violated 2 U.S.C.

§ 441la(a)(2)(A) by making an excessive contribution to the 1986

Senate campaign of John Evans. The Commission also found reason

to believe that the Idaho State Democratic Party-Federal Account

(the "Idaho Democratic Party") and its treasurer2 violated

11 C.F.R. § 110.6(c) by failing to report the original source and

the intended recipient of an earmarked contribution.

On October 19, 1988, this Office notified the Idaho
Democratic Party of the Commission’s finding and forwarded
written questions to the Idaho Democratic Party at that time. On
June 2, 1989, this Office sent a reminder letter to the Idaho
Democratic Party via certified mail. On June 14, 1989, this

Office received the return receipt, however, the Committee failed

1. Bernard Pasternak is the current treasurer of St. Louisians for
Better Government.

2. Joe Berenter is the current treasurer of the Idaho Democratic
Party.
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to submit answers to the questions. On July 18, 1989, the
Commission authorized a subpoena and order to the Idaho

Democratic Party. The Idaho Democratic Party received the

subpoena and order on August 7, 1989, however, failed to submit a

response to the Commission’s interrogatories. On November 28,
1989, the Commission authorized this Office to institute a civil
action pursuant to 2 U.S.C. § 437(d) to enforce the subpoena and
order against the Idaho Democratic Party. The letter informing
the Idaho Democratic Party of this suit was sent out by certified
mail on December 4, 1989. Conley Ward, the Chairman of the Idaho
Democratic Party, submitted answers to the Commission’s
interrogatories on December 4, 1989. Accordingly, this Office
did not file suit in this matter. St. Louisians submitted a
response to the Commission’s findings on November 28, 1988.

On February 13, 1990, the Commission returned to this Office
a report recommending that the Commission take no further action
against St. Louisians and the Idaho Democratic Party in this
matter. The Commission noted that the response submitted by the
Idaho Democratic Party included a copy of a check from
N.A.C.P.A.C. which had a notation indicating that it was for
"Gov. John Evans - Senate campaign.”" This contribution appears
to be earmarked, however, the Committee, in its 1986 Post-General
Election Report, reported this receipt as a contribution to the

Idaho Democratic Party. The Idaho Democratic Party also reported
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contributions from the following political action committees:

PAC AMOUNT DATE

ATLA PAC $5,000 10/23/86

$5,000

Citizens Organized PAC

10/27/86

Desert Caucus $5,000 10/23/86

Florida Congressional $4,000

Committee

10,/28/86

National PAC $5,000 10,23/86

Accordingly, this Office recommends that the Commission
approve additional discovery to determine whether the

contributions noted above were earmarked for the Evans campaign.

In light of the Idaho Democratic Party’s delayed response to the

Commission’s initial interrogatories, this Office recommends that

3 1) 438

the Commission approve a subpoena and order with additional
interrogatories to be sent to the Idaho Democratic Party in

furtherance of the investigation of this matter.

II. RECOMMENDATIONS

<

1. Approve the attached subpoena and order to the Idaho
— State Democratic Party-Federal Account and Joe Berenter, as
treasurer.

2. Approve the attached letter.

Lawrence M. Noble
General Counsel

e K

Date T [ Lois G./ lerner
Associatg General Counsel

Attachments
1. Subpoena/Order
2. VLetter

Staff assigned: Frania Monarski
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In the Matter of

St. Louisians for Better Government MUR 2632

)
)
and Bernard Pasternak, as treasurer )
)
)
)

Idaho State Democratic Party-Federal
Account and Joe Berenter, as treasurer

CERTIFICATION

1, Marjorie W. Emmons, Secretary of the Federal Election
Commission, do hereby certify that on April 4, 1990, the
Commission decided by a vote of 5-0 to take the following
actions in MUR 2632:

1. Approve the subpoena and order to the

Idaho State Democratic Party-Federal
Account and Joe Berenter, as treasurer,

as recommended in the General Counsel’s
report dated March 30, 1990.

N
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Approve the letter, as recommended in
the General Counsel’s report dated
March 30, 1990.

Commissioners Aikens, Elliott, Josefiak, McDonald, and

o 40

McGarry voted affirmatively for the decision; Commissioner

!

Thomas did not cast a vote.

P

Attest:

Marjorie W. Emmons
Secretary of the Commission

Received in the Secretariat: Monday, April 2, 1990 11:45 a.m.
Circulated to the Commission: Monday, April 2, 1990 4:00 p.m.
Deadline for vote: Wednesday, April 4, 1990 4:00 p.m.




FEDERAL ELECTION COMMISSION
WASHINGTON, D C 20463

April 9, 1990

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Joe Berenter, Treasurer

Idaho State Democratic Party-Federal Account
P.0. Box 445

Boise, ID 83701

MUR 2632

Idaho State Democratic
Party-Federal Account and
Joe Berenter, as treasurer

Dear Mr. Berenter:

On October 19, 1988, you were notified that the Federal
Election Commission had found reason to believe the Idaho State
Democratic Party-Federal Account and you, as treasurer, violated
11 C.F.R. § 110.6(c), a provision of the Commission Regulations.

Pursuant to its investigation of this matter, the Commission
has issued the attached subpoena and order requiring you to
provide information which will assist the Commission in carrying
out its statutory duty of supervising compliance with the Federal
Election Campaign Act of 1971, as amended, and Chapters 95 and 96
of Title 26, U.S. Code.

You may consult with an attorney and have an attorney assist
you in the preparation of your responses to this subpoena and
order. It is required that you submit all answers to questions
under oath within 15 days of your receipt of this subpoena and

order.




Joe Berenter
Page 2

If you have any estions, please contact Frania Monarski,
the attorney assigned to this matter, at (202) 376-8200.

Sincerely,

Lawrence M. Noble
General Counsel

Associate General Counsel

Enclosure
Subpoena and Order
Interrogatories and
Request for Production of Documents




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 2632

SUBPOENA TO PRODUCE DOCUMENTS
ORDER TO SUBMIT WRITTEN ANSWERS

TO: Joe Berenter, Treasurer

Idaho State Democratic Party-Federal Account

P.0. Box 445

Boise, ID 83701

Pursuant to 2 U.S.C. § 437d(a)(l) and (3), and in
furtherance of its investigation in the above-captioned matter,
the Federal Election Commission hereby orders you to submit
written answers to the questions attached to this Order and
subpoenas you to produce the documents requested on the
attachment to this Subpoena. Legible copies which, where
applicable, show both sides of the documents may be substituted
for originals.

Such answers must be submitted under oath and must be
forwarded to the Office of the General Counsel, Federal Election
Commission, 999 E Street, N.W., Washington, D.C. 20463, along

with the requested documents within 15 days of receipt of this

Order and Subpoena.
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MUR 2632
Joe Berenter
Page 2

WHEREFORE, the Chairman of the Federal Election Commission

has hereunto set her hand in washington, D.C. on this

[
M day of W , 1990.

Elliott, Chairman
Federal Election Commission

ATTEST:

Secretery to the Commission

Attachments
Document Request
Questions




MUR 2632
Joe Berenter
Page 3

INSTRUCTIONS

In answering these interrogatories and request for
production of documents, furnish all documents and other
information, however obtained, including hearsay, that is in
possession of, known by or otherwise available to you, including
documents and information appearing in your records.

Each answer is to be given separately and independently, and
unless specifically stated in the particular discovery request,
no answer shall be given solely by reference either to another
answer or to an exhibit attached to your response.

The response to each interrogatory propounded herein shall
set forth separately the identification of each person capable of
furnishing testimony concerning the response given, denoting
separately those individuals who provided informational,
documentary or other input, and those who assisted in drafting
the interrogatory response.

1f you cannot answer the following interrogatories in full
after exercising due diligence to secure the full information to
do so, answer to the extent possible and indicate your inability
to answer the remainder, stating whatever information or
knowledge you have concerning the unanswered portion and
detailing what you did in attempting to secure the unknown
information.

Should you claim a privilege with respect to any documents,
communications, or other items about which information is
requested by any of the following interrogatories and requests
for production of documents, describe such items in sufficient
detail to provide justification for the claim. Each claim of
privilege must specify in detail all the grounds on which it
rests.

Unless otherwise indicated, the discovery request shall
refer to the time period from September 1986 to January 1, 1987.

The following interrogatories and requests for production of
documents are continuing in nature so as to require you to file
supplementary responses or amendments during the course of this
investigation if you obtain further or different information
prior to or during the pendency of this matter. 1Include in any
supplemental answers the date upon which and the manner in which
such further or different information came to your attention.
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MUR 2632
Joe Berenter
Page 4
DEFINITIONS

For the purpose of these discovery requests, including the
instructions thereto, the terms listed below are defined as

follows:

"You" shall mean the named respondent in this action to whom
these discovery requests are addressed, including all officers,
employees, agents or attorneys thereof.

"Persons" shall be deemed to include both singular and
plural, and shall mean any natural person, partnership,
committee, association, corporation, or any other type of
organization or entity.

"Document"” shall mean the original and all non-identical
copies, including drafts, of all papers and records of every type
in your possession, custody, or control, or known by you to
exist. The term document includes, but is not limited to books,
letters, contracts, notes, diaries, log sheets, records of
telephone communications, transcripts, vouchers, accounting
statements, ledgers, checks, money orders or other commercial
paper, telegrams, telexes, pamphlets, circulars, leaflets,
reports, memoranda, correspondence, surveys, tabulations, audio
and video recordings, drawings, photographs, graphs, charts,
diagrams, lists, computer print-outs, and all other writings and
other data compilations from which information can be obtained.

"Identify" with respect to a document shall mean state the
nature or type of document (e.g., letter, memorandum), the date,
if any, appearing thereon, the date on which the document was
prepared, the title of the document, the general subject matter
of the document, the location of the document, the number of
pages comprising the document.

"Identify" with respect to a person shall mean state the
full name, the most recent business and residence addresses and
the telephone numbers, the present occupation or position of such
person, the nature of the connection or association that person
has to any party in this proceeding. If the person to be
identified is not a natural person, provide the legal and trade
names, the address and telephone number, and the full names of
both the chief executive officer and the agent designated to
receive service of process for such person.

"And" as well as "or" shall be construed disjunctively or
conjunctively as necessary to bring within the scope of these
interrogatories and requests for the production of documents any
documents and materials which may otherwise be construed to be
out of their scope.




MUR 2632
Joe Berenter
Page 5

Interrogatories and Request
for Production of Documents

In its 1986 Post-General Election Report, the Idaho State
Democratic Party-Federal Account (the "Committee") reported
contributions from the following political action committees:

PAC AMOUNT DATE

ATLA PAC $5,000 10/23/86
Citizens Organized PAC $5,000 10/27/86
Desert Caucus $5,000 10/23/86
Florida Congressional $4,000 10/28/86

Committee

N.A.C.P.A.C. $3,000 10/31/86
National PAC $5,000 10/23/86

1. Provide copies of the contribution checks noted above.

2. Provide copies of any correspondence that accompanied the
contributions noted above.

3. State whether there were any communications between the
Committee and the political action committees noted above
concerning their contributions.

a. State the date and substance of each communication.

b. 1Identify the persons involved in the communications.
Provide the full name of each person and his or her
relationship to the Committee or the political action
committee.

4, State whether there were any communications between the
Committee and the John Evans Senatorial campaign concerning these
contributions.

a. State the date and substance of each communication.

b. Identify the persons involved in the communications.
Provide the full name of each person and his or her
relationship to the Committee or the political action
committee.




MUR 2632
Joe Berenter
Page 6

5. Provide copies of all documents (e.g. letters, written
memoranda) concerning the communications described above.




FEDERAL ELECTION COMMISSION

WASHINGTON. D C 20463

April 30, 1990

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Joe Berenter, Treasurer
Idaho State Democratic Party-Federal Account
P.O. Box 445

Boise, ID 83701

MUR 2632

Idaho State Democratic
Party-Federal Account and
Joe Berenter, as treasurer

Dear Mr. Berenter:

On October 19, 1988, you were notified the Federal Election
Commission found reason to believe the Idaho State Democratic
Party-Federal Account and you, as treasurer, had violated
11 C.F.R. § 110.6(c), a provision of the Commission Regulations.

Pursuant to its investigation of this matter, the Commission,
on April 9, 1990, issued a subpoena and order requiring you to
provide information which will assist the Commission in carrying
out its statutory duty of supervising compliance with the Federal
Election Campaign Act of 1971, as amended. The responses to this
subpoena and order were due fifteen days from the date of your
receipt of the notification. To date, no response has been
received.

I1f we do not receive a response to the subpoena and order
within 10 days of your receipt of this letter, the Office of the
General Counsel will recommend that the Commission authorize suit
under 2 U.S.C. § 437d to enforce the subpoena and order.




Joe Berenter, Treasurer
Page 2

Should you have any questions, please contact Frania
Monarski, the attorney assigned to this matter, at (202)
376-8200.

Sincerely,

Lawrence M. Noble
General Counsel

Associgte General Counsel




IDAHO STATE DEMOCRATIC PARTY

C6c (g g-

FEORRAL ELECTION COMMISS P.O. Box 445
MAN g('}‘on 0N Boise, ::uho
83701

Phone (208) 336-1815

P

CONLEY WARD, Chair

MC//Z/ C;\)éy;a{

Boise
ANNA WILSON, Vice-Chair
S May 16, 1990
JOE BERENTER .
Treasurer Frania Monarski, Attorney
Caldwell Federal Election Commission

DIANE JOSEPHY-PEAVEY
National Commetteewoman
Ketchum

JOHN GREENFIELD
National Commiteeman

Washington, D. C. 20463

Dear Ms. Monarski:

YH 06
4 331430
3 vy3034

-
As requested in our telephone conversation teday-
and in the Request for Production of Documentg; I--

13N
Eax )]

Boise P . . P
am sending you copies of the checks received wby-2<%
=) BRUCE SWEENEY the Idaho State Democratic Party from the CitiZBns- oo
Senate Minority Leader Organized Political Action Committee, the Floaﬁda,jg
Lewiston congressional Committee, and the N.A.C.P.A.C.coingZ
JIM STOICHEFF 1986. £ ne
e House Minority Leader 2
- Sandpoint After searching all of the records at the State
' PAT REILLY Party, these are the only records that can be
. Boise found that relate to the Request for Documents in
T your letter of April 9, 1990.
- MARTI CALABRETTA
Osburn Also, as I stated in our conversation, I was not
O CAMILO LOPEZ employed by the State Party in 1986, nor was Joe
Caldwell Berenter the treasurer or Conley Ward the chairman
< of the State Party and therefore we have no
CAROL KRIZ knowledge of any communications between the
N Boise Committee and the John Evans Senatorial Campaign
EDIE TRACY concerning these contributions.
- Soda Springs

WALLY WRIGHT
Pocatello

MARCY GOULD
Boise

GENE SULLIVAN
Fairtield

MARGARET BERGIN, Pres.
idaho Young Democrats
Boise

EDGAR MALEPEAI, Chair
Association of County Chairs
Pocatello

If more information is needed, please let me know.

Sincerely,

lﬂ(ﬂ@&//éé’ 0A/

Marsha Woods
Bookkeeper

Remember 1o check your ncome tax form for “Tax Check-Off”" for Democratic Party. Thank you
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Idaho State Democratic Party -
Federal Account and Joe
Berenter, as treasurer

MUR 2632

National Action Committee -
NACPAC and Stephen Bittel
as treasurer

GENERAL COUNSEL’S REPORT

I. BACKGROUND

Pursuant to 2 U.S.C. § 438(b), the Audit Division conducted
an audit of the st. Louisians for Better Government ("St.
Louisians"). On October 17, 1988, the Commission found reason to
believe that St. Louisians and its treasurer violated 2 U.S.C.
§ 441a(a)(2)(A) by making an excessive contribution to the 1986
Senate campaign of John Evans.l On that same date the Commission
also found reason to believe that the Idaho State Democratic
Party-Federal Account (the "Idaho Democratic Party") and its
treasurer2 violated 11 C.F.R. § 110.6(c) by failing to report the
original source and the intended recipient of an earmarked
contribution concerning the Evans campaign.

After the issuance of a subpoena, the Idaho Democratic Party
submitted answers to the Commission’s interrogatories on

December 4, 1989. On February 13, 1990, the Commission returned

1. A separate brief is being prepared by this Office
regarding the findings against St. Louisians.

2. The current treasurer of the Idaho State Democratic
Party-Federal Account is Joe Berenter.
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to this Office a report recommending that the Commission take no
further action against the Idaho Democratic Party and the St.
Louisians in this matter. A subpoena to produce documents and an
order to submit written answers was issued by the Commission on
April 9, 1990, to the Idaho Democratic Party. Answers and
documents submitted by the Idaho Democratic Party were received
by the Commission on May 21, 1990.
IXI. ANALYSIS
The Federal Election Campaign Act of 1971, as amended (the
"Act"), provides that a multicandidate committee may make up to
$5,000 in contributions to any candidate or his or her authorized
committee in each election. 2 U.S.C. § 44la(a)(2)(A). The Act
further provides that contributions made by a person that are
earmarked or otherwise directed through an intermediary or
conduit to a candidate shall be treated as contributions from
that person to the candidate. 2 U.S.C. § 44la(a)(8). Moreover,
the intermediary or conduit must report the original source and
the intended recipient of the contribution to the Commission, the
Clerk of the House of Representatives, or the Secretary of the
Senate, as appropriate, and to the intended recipient. 2 U.S.C.
§ 44la(a)(8) and 11 C.F.R. § 110.6(c).
Commission regulations define "earmarking" as:

a designation, instruction, or encumbrance

(including those which are direct or indirect,

express or implied, oral or written) which

results in all or any part of a contribution or

expenditure being made to, or expended on behalf

of, a clearly identified candidate or a
candidate’s authorized committee.

11 C.F.R. § 110.6(b).
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The Commission has determined that the earmarking provisions
of the Act apply to contributions made by individuals to a state
party committee which are designated to be used for coordinated
party expenditures on behalf of a particular federal candidate.
Therefore, even though the funds are not directly forwarded to
the candidate or his or her committee, the contributions are
considered earmarked to that candidate and subject to the
limitations of the Act. The Commission has also
found that the earmarking provisions of the Act are applicable
where individuals have contributed to a state party committee
knowing that the state party committee would use the
contributions to pay for the debts of the candidate’s committee.
See MUR 377 and MUR 752.

Commission regqulations in effect in 1986 provided that
contributions made after the primary election, if not designated
in writing at the time of the contribution as being for the
primary election, will be treated as if designated for the
general election. 11 C.F.R. § 110.1(a)(2).

Finally, Commission regqulations also provide that a person
may contribute directly to a candidate or his or her authorized
committee with respect to a particular election, and then also
contribute to a political committee which has supported or
anticipates supporting that same candidate in that same election
so long as the political committee is not the candidate’s
principal or authorized campaign committee, the contributor does

not retain control over the funds, and the contributor does not

give with the knowledge that a substantial portion will be




contributed to or expended on behalf of that candidate for that

same election. 11 C.F.R. § 110.1(h).

A. THE IDAHO DEMOCRATIC PARTY VIOLATED 2 U.S8.C.

§ 441a(a)(8) and 11 C.r.R. § 110.6(c) BY PFAILING
TO PROPERLY REPORT AN EARMARKED CONTRIBUTION FROM
THE ST. LOUISIANS.

St. Louisians made direct contributions of $5,000 on
December 8, 1985 and October 9, 1986 to the 1986 Senatorial
campaign of John Evans for the primary and general elections. 1In
addition, St. Louisians also made a $2,500 contribution to the
Idaho Democratic Party on October 24, 1986. In the cover letter
accompanying the check, the St. Louisians note: "[w]e are
pleased to enclose a check for $2,500 to help in the election of
John Evans to the United States Senate....Please convey our best
wishes to the governor." Attachment 1. The letter was addressed
to Betty Ahrens and Barney Gottstein of the Idaho Democratic
Party. According to the Audit Referral material, Betty Ahrens
was also employed part-time by the Evans’ campaign committee at‘
the time.

The Idaho Democratic Party disclosed the receipt of the
$2,500 contribution from the St. Louisians on October 31, 1986 in
its 1986 Post-General Election Report. The 1986 Post-General
Election Report covered the period from October 16 through
November 24, 1986, including the election of November 4, 1986.
This report shows that after the contribution from St. Louisians

was posted on October 31st, the Idaho Democratic Party made

operating expenditures in the amount $2,171.95, consisting of
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salaries and tax payments. Additionally, this report discloses
coordinated party expenditures totaling $15,852.45 made on behalf
of the Evans campaign, consisting of $12,252.45 for an "Election
Day Mailgram" and $3,600.00 for postage of that mailgram.
Attachment 6. The 1986 Year-End Report shows that this was the
only coordinated party expenditure made by the Idaho Democratic
Party during 1986.

Oon October 17, 1988, the Commission found reason to believe
that the 1Idaho Democratic Party and its treasurer had violated
11 C.F.R. § 110.6(c)3 by failing to report the original source
and the intended recipient of the $2,500 contribution from St.
Louisians because the contribution appeared to be earmarked for
the Evans Senatorial campaign.

The Idaho Democratic Party, in its responses to the
Commission’s interrogatories and subpoena to produce written
documents, states that in October 1986, a representative from St.
Louisians telephoned the Idaho Democratic Party and spoke with
Betty Ahrens, then treasurer of the Idaho Democratic Party.
Ahrens informed the St. Louisians that contributions received by
the Idaho Democratic Party would be used on behalf of all three
federal candidates and would not be specifically earmarked for

the John Evans campaign. Attachment 1. Shortly thereafter, the

3.The Commission found reason to believe that the Idaho
Democratic Party had violated 11 C.F.R. § 110.6(c). The
statutory cite which authorizes that regulation, 2 U.S.C.
§ 441la(a)(8), was inadvertently omitted from the report
and the finding of reason to believe. This omission
will be remedied in the recommendations portion of this
report.
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Idaho Democratic Party received the letter and contribution in
question from St. Louisians. During this period of time, Betty
Ahrens was also employed on a part-time basis by the Evans
campaign. The Idaho Democratic Party further states that it is
not aware of any conversations between the Idaho Democratic Party
and the Evans Senatorial campaign concerning the St. Louisians’
contribution. Moreover, in response to the Audit Division’s
inquiry, St. Louisians submitted to the Commission a letter from

the Idaho Democratic Party stating that the $2,500 contribution

was not specifically used for the Evans campaign, but was used in
its State Party Works Program for a get out the vote drive "which
benefited all the federal candidates.” Attachment 2. However,
the reports show that most of the funds expended between the time
of the St. Louisians’ contribution and the election were spent as
coordinated party expenditures on behalf of the Evans campaign.

In response to the Commission’s findings, the St. Louisians
submitted letters from Michael Litwack, past president of St.
Louisians, and from Dr. Carl Lyss. Attachment 3. Litwack states
that it is "his honest recollection" that the sole intent of the
contribution was to aid in getting out the vote in Idaho and not
for any specific candidate. Dr. Lyss forwarded the check and
letter to the Idaho Democratic Party because Litwack was out of
town at the time. Lyss states that his reference to Governor
Evans was "strictly a personal good luck," and was not meant to
infer that the funds were to be used directly for the Evans

campaign. Lyss further states that the funds were to be used to

help get out the vote.
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The letters submitted by Michael Litwack, Carl Lyss and the
Idaho Democratic Party do not overcome the appearance that the
$2,500 contribution made by the St. Louisians was earmarked for
the Evans Senatorial campaign. The letter which accompanied the
check at the time the contribution was made states that the funds
enclosed are "to help in the election of John Evans to the United
States Senate," The Idaho Democratic Party failed to report this
as an earmarked contribution to the Evans campaign in violation
of 2 U.5.C. § 44la(a)(8) and 11 C.F.R. § 110.6(c), which resulted
in an excessive contribution to Evans by the St. Louisians. As
noted earlier, the Commission has already found reason to believe
as to 11 C.F.R. § 110.6(c).

Therefore, this Office recommends that the Commission find
reason to believe that the Idaho State Democratic Party-Federal
Account and Joe Berenter, as treasurer, violated 2 U.S.C.

§ 44la(a)(8) with respect to the contribution made by the St.

Louisians for Better Government.

B. THE NATIONAL ACTION COMMITTEE -~ NACPAC VIOLATED
2 U.S.C. § 441a(a)(2)(A) BY MAKING AN EXCESSIVE
CONTRIBUTION EARMARKED FOR THE EVANS CAMPAIGN; AND
THE IDAHO DEMOCRATIC PARTY VIOLATED 2 U.S.C.
§ 44la(a)(8) AND 11 C.F.R. § 110.6(c) BY FAILING TO
PROPERLY REPORT THE EARMARKED CONTRIBUTION.

Based on additional information received through the
investigation of this matter and the responses and documents

provided by the Idaho Democratic Party, it appears that the

National Action Committee - NACPAC ("NACPAC") and its treasurer

also made an excessive contribution to the Evans campaign through




-8~
the 1daho Democratic Party in violation of 2 U.S.C.
§ 441a(a)(2)(A) and said contribution was improperly reported by
the Idaho Democratic Party in violation of 2 U.S8.C. § 44la(a)(8)
and 11 C.F.R. § 110.6(c).

NACPAC made a $5,000 contribution directly to the Evans
Senatorial campaign on June 26, 1986. This contribution was
reported as an itemized contribution on the Evans campaign’s 1986
July Quarterly Report. Attachment 4. This contribution was made
one month after the Idaho primary election, which occurred on May
27, 1986. Since there is no indication on Evans’ quarterly
report that the contribution from NACPAC was designated for the
primary election, it must be treated as if it was designated for
the general election. 11 C.F.R. § 110.1(a){(2). Subsequent to
the direct contribution to the Evans campaign, NACPAC made a
$3,000 contribution to the Idaho Democratic Party on October 24,
1986. A notation on the face of the check reads "Gov. John Evans

- Senate Campaign." Attachment 5. It appears that the notation

on this'check indicates an intent for the funds to be used on

behalf of the Evans campaign, thus constituting earmarking.

The Idaho Democratic Party reported the receipt of the
NACPAC contribution on its 1986 Post-General Election Report,
dated December 1, 1986. The contribution is itemized, but there
is no reference or indication in the report that the contribution
was earmarked for the Evans campaign. Attachment 6.

Thus, following the same analysis as that used earlier in
this report for the St. Louisians, it appears that

NACPAC made an earmarked contribution of $3,000 to the Evans
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campaign through the Idaho Democratic Party. Because NACPAC had
already made a $5,000 contribution directly to the Evans campaign
for that same election, this results in an excessive contribution
by NACPAC in violation of 2 U.S.C. § 441a(a)(2)(A).
Additionally, it appears that the Idaho Democratic Party did not
properly report this earmarked contribution to the Commission and
the Secretary of the Senate, as required by the Act, resulting in
another violation of 2 U.S.C. § 441a(a)(8) and 11 C.F.R.
§ 110.6(c).

Therefore, this Office recommends that the Commission find
reason to believe that the National Action Committee - NACPAC
and Stephen Bittel, as treasurer, violated 2 U.S.C.

§ d44la(a)(2)(A). This Office further recommends that the
Commission find reason to believe that the Idaho State Democratic
Party-Federal Account and Joe Berenter, as treasurer, violated

2 U.S.C. § 441a(a)(8) and 11 C.F.R. § 110.6(c) with respect to
the contribution by NACPAC.

Finally, on April 9, 1990, the Commission issued a subpoena
and Interrogatories and Request for Production of Documents to
the I1daho Democratic Party concerning other possible
contributions disclosed by the investigation which might have
been earmarked for the Evans campaign or which might have
constituted excessive contributions. Specifically, the
Interrogatories requested information concerning six
contributions made to the Idaho Democratic Party, all in October
of 1986. The Idaho Democratic Party submitted its response on

May 21, 1990. Attachment 7. 1In its response, the Idaho
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Democratic Party states that it was only able to obtain copies of
the checks used to make four of the six contributions. Two of
those checks, one from St. Louisians and the other from NACPAC,
had already been reviewed by the General Counsel. The third

and fourth checks produced, from the Citizens Organized Political
Action Committee and the Florida Congressional Committee,
contained no reference on the checks as to their purpose. The
Idaho Democratic Party states that it is unable to produce copies
of the two other checks, nor does it have any records concerning
and communications or connections between these contributions and
the Evans campaign.

Without having any further evidence or information
concerning the possible earmarking of these contributions, the
Office of the General Counsel makes no recommendation as to the
four remaining contributions mentioned in the Interrogatories
(excluding the NACPAC contribution discussed in this report and

the St. Louisians contribution discussed in another brief).

III. RECOMMENDATIONS

1. Find Reason to believe that the Idaho State Democratic
Party-Federal Account and Joe Berenter, as treasurer, violated
2 U.S.C. § 441a(a)(8) with respect to the St. Louisians for
Better Government’s contribution.

2. Find reason to believe that the Idaho State Democratic
Party-Federal Account and Joe Berenter, as treasurer, violated
2 U.S.C. § 44la(a)(8) and 11 C.F.R. § 110.6(c) with respect to
the National Action Committee’s contribution.

3. Find reason to believe that the National Action
Committee - NACPAC and Stephen Bittel, as treasurer, violated
2 U.S.C. § 441a(a)(2)(A).
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4. Approve the attached Factual and Legal Analyses and the
appropriate letters.

Lawrence M. Noble
General Counsel

d BY:
Date 1s’' GL Lermer

Associ'ate General Counsel

—
N Attachments

1. 1Idaho Answers to Interrogatories (December 4, 1989)
D 2. Letter from Idaho to St. Louisians

3. Letters from Litwack and Lyss
2 4. 1986 July Quarterly Report - Evans (portion)
— 5. Copy of NACPAC check

6. 1Idaho 1986 Post-General Election Report (portion)
(@) 7. Idaho Answers to Interrogatories (May 21, 1990)

8. Factual and Legal Analysis (2)
<t
> Staff assigned: John Canfield

I




--BBFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Idaho State Democratic Party -
Federal Account and Joe
Berenter, as treasurer;

MUR 2632

National Action Committee -
NACPAC and Stephen Bittel,
as treasurer.

- Yt Y e N g waf af P

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal Election
Commission, do hereby certify that on July 13, 1990, the
Commission decided by a vote of 6-0 to take the following

actions in MUR 2632:

1. Find Reason to believe that the Idaho
State Democratic Party-Federal Account
and Joe Berenter, as treasurer, violated
2 U.S.C. § 441a(a)(8) with respect to
the St. Louisians for Better Government’s
contribution.

Find reason to believe that the Idaho
State Democratic Party-Federal Account
and Joe Berenter, as treasurer, violated
2 U.S.C. § 44l1la(a)(8) and 11 C.F.R. §
110.6(c) with respect to the National
Action Committee’s contribution.

Find reason to believe that the National
Action Committee - NACPAC and Stephen
Bittel, as treasurer, violated 2 U.S.C.
§ 441a(a)(2)(A).

(continued)




Federal zloétion Commission
Certification for MUR 2632
July 13, 1990

Approve the Factual and Legal Analyses and
the appropriate letters, as recommended in

the General Counsel’s Report dated July 10,
1990.

Commissioners Aikens, Elliott, Josefiak, McDonald, McGarry,

and Thomas voted affirmatively for the decision.

Attest:

oLl L-

Marjorie W. Emmons
Secretary of the Commission

Received in the Secretariat: Tuesday, July 10, 1990 4:30 p.m.
Circulated to the Commission: Wednesday, July 11, 1990 11:00 a.m.

Deadline for vote: Friday, July 13, 1990 11:00 a.m.




FEDERAL ELECTION COMMISSION

WASHINGTON, D.C. 20463
- July 17, 1990

National Action Committee -~ NACPAC
Mr. Stephen Bittel, Treasurer

'201 South Biscayne Blvd.; Suite 880
Miami, Plorida 33131

RE: MUR 2632

National Action Committee -
NACPAC and Stephen Bittel,
as treasurer

Dear Mr. Bittel:

On July 13, 1990, the Federal Election Commission found that
there is reason to believe the National Action Committee - NACPAC
and you, as treasurer, violated 2 U.S.C. § 44la(a)(2)(A), a
provision of the Federal Election Campaign Act of 1971, as
amended ("the Act”). The Factual and Legal Analysis, which
formed a basis for the Commission’s finding, is attached for your
information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against the National Action Committee -
NACPAC and you, as treasurer. You may submit any factual or
legal materials that you believe are relevant to the Commission’s
consideration of this matter. Please submit such materials to
the General Counsel’s Office within 15 days of your receipt of
this letter. Where appropriate, statements should be submitted
under oath.

In the absence of any additional information demonstrating
that no further action should be taken against the National
Action Committee - NACPAC and you, as treasurer, the Commission
may find probable cause to believe that a violation has occurred
and proceed with conciliation.

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
§ 111.18(d). Upon receipt of the request, the Office of the
General Counsel will make recommendations to the Commission
either proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
pursued. The Office of the General Counsel may recommend that
pre-probable cause conciliation not be entered into at this time
so that it may complete its investigation of the matter.
Further, the Commission will not entertain requests for
pre-probable cause conciliation after briefs on probable cause
have been mailed to the respondent.
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NACPAC
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Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. 1In addition, the Office of the General
Counsel ordinarily will not give extensions beyond 20 days.

If you intend to be represented by counsel in this matter,
please advise the Commission by completing the enclosed form
stating the name, address, and telephone number of such counsel,
and authorizing such counsel to receive any notifications and
other communications from the Commission.

This matter will remain confidential in accordance with
2 U.S.C. §§ 437g(a)(4)(B) and 437g(a)(12)(A), unless you notify
the Commission in writing that you wish the investigation to be
made public.

For your information, we have attached a brief description
of the Commission’s procedures for handling possible violations
of the Act. If you have any questions, please contact John
Canfield, the attorney assigned to this matter, at (202)
376-8200.

n Warren McGarry
Vice Chairman

Enclosures
Factual and Legal Analysis
Procedures
Designation of Counsel Form




, AR

BEFORE THE FEDERAL ELECTION COMMISSION

FACTUAL AND LEGAL ANALYSIS

RESPONDENTS: MUR 2632

National Action Committee -
NACPAC and Stephen Bittel
as treasurer

The Federal Election Campaign Act of 1971, as amended (the

"Act"), provides that a multicandidate committee may make up to

$5,000 in contributions to any candidate or his or her authorized

ji committee in each election. 2 U.S.C. § 44la(a)(2)(A). The Act
To) further provides that contributions made by a person that are

o earmarked or otherwise directed through an intermediary or

M conduit to a candidate shall be treated as contributions from

ab that person to the candidate. 2 U.S.C. § 44l1la(a)(8). Moreover,
- the intermediary or conduit must report the original source and
f: the intended recipient of the contribution to the Commission, the
_ Clerk of the House of Representatives, or the Secretary of the

~ Senate, as appropriate, and to the intended recipient. 2 U.S.C.

§ 44la(a)(8) and 11 C.F.R. § 110.6(c).
Commission regqulations define "earmarking" as:

a designation, instruction, or encumbrance
(including those which are direct or indirect,
express or implied, oral or written) which
results in all or any part of a contribution or
expenditure being made to, or expended on behalf
of, a clearly identified candidate or a
candidate’s authorized committee.

11 C.F.R. § 110.6(b).

The Commission has determined that the earmarking provisions
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of the Act apply to contributions made by individuals to a state
party committee which are designated to be used for coordinated
party expenditures on behalf of a particular federal candidate.
Therefore, even though the funds are not directly forwarded to
the candidate or hig or her committee, the contributions are
considered earmarked to that candidate and subject to the
limitations of the Act. The Commission has also found that the
earmarking provisions of the Act are applicable where individuals
have contributed to a state party committee knowing that the
state party committee would use the contributions to pay for the
debts of the candidate’s committee. See MUR 377 and MUR 752.

Commission regulations in effect in 1986 provided that
contributions made after the primary election, if not designated
in writing at the time of the contribution as being for the
primary election, will be treated as if designated for the
general election. 11 C.F.R. § 110.1(a)(2).

Finally, Commission regulations also provide that a person
may contribute directly to a candidate or his or her authorized
committee with respect to a particular election, and then also
contribute to a political committee which has supported or
anticipates supporting that same candidate in that same election
s0 long as the political committee is not the candidate’s
principal or authorized campaign committee, the contributor does
not retain control over the funds, and the contributor does not
give with the knowledge that a substantial portion will be

contributed to or expended on behalf of that candidate for that

same election. 11 C.F.R. § 110.1(h).




TBE NATIOMAL ACTION COMMITTEE - NACPAC VIOLATED
2 U.8.C. § 441a(2)(A) BY MAKING AN EXCESSIVE
CONTRIBUTION EARMARKED FOR THE EVANS CAMPAIGN.

*3=

It appears that the National Action Committee (NACPAC) and

its treasurer made an excessive contribution to the Evans

campaign through the Idaho Democratic Party in violation of

2 U.S.C. § 441a(a)(2)(A).
NACPAC made a $5,000 contribution directly to the Evans

Senatorial campaign on June 26, 1986. This contribution was
reported as an itemized contribution on the Evans campaign’s 1986
July Quarterly Report. This contribution was made one month
after the Idaho primary election, which occurred on May 27, 1986.
Since there is no indication on Evans’ quarterly report that the
contribution from NACPAC was designated for the primary election,
it must be treated as if it was designated for the general
election. 11 C.F.R. § 110.1(a)(2). Subsequent to the direct
contribution to the Evans campaign, NACPAC made a $3,000
contribution to the Idaho Democratic Party on October 24, 1986.
A notation on the face of the check reads "Gov. John Evans -
Senate Campaign". It appears that the notation on this check
indicates an intent for the funds to be used on behalf of the
Evans campaign, thus constituting earmarking.

The Idaho Democratic Party reported the receipt of the
NACPAC contribution on its 1986 Post-General Election Report,
dated December 1, 1986. The contribution is itemized, but there
is no reference or indication in the report that the contribution
was earmarked for the Evans campaign in that report.

Thus, it appears that NACPAC made an earmarked contribution
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of $3,000 to the Evans campaign through the Idaho Democratic
Party. Because NACPAC had already made a $5,000 contribution

directly to the Evans campaign for that same election, this

results in an excessive contribution by NACPAC in violation of
2 U.S.C. §"441a(a)(2)(a).

Therefore, there is reason to believe that the National
Action Committee - NACPAC and Stephen Bittel, as treasurer,

violated 2 U.5.C. § 44la(a)(2)(A).




FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

July 17, 1990

1daho State Democratic Party - Federal Account
Mr. Joe Berenter, Treasurer

P.O. Box 445

Boise, I1daho 83701

RE: MUR 2632

Idaho State Democratic Party -
Federal Account and Joe
Berenter, as treasurer

Dear Mr. Berenter:

on July 13, 1990, the Federal Election Commission found that
there is reason to believe the Idaho State Democratic Party -
Federal Account and you, as treasurer, violated 2 U.S.C.
§ 44l1a(a)(8), a provision of the Federal Election Campaign Act of
1971, as amended ("the Act"), and 11 C.F.R. § 110.6(c). The
Factual and Legal Analysis, which formed a basis for the
commission’s finding, is attached for your information. This
finding is in addition the the earlier finding of reason to
believe made by the Commission on October 17, 1988.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against the ldaho State Democratic
Party - Federal Account and you, as treasurer. You may submit
any factual or legal materials that you believe are relevant to
the Commission’s consideration of this matter. Please submit
such materials to the General Counsel’s Office within 15 days of
your receipt of this letter. Where appropriate, statements
should be submitted under oath.

In the absence of any additional information demonstrating
that no further action should be taken against the ldaho State
Democratic Party - Federal Account and you, as treasurer, the
Commission may find probable cause to believe that a violation
has occurred and proceed with conciliation.

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
§ 111.18(d). Upon receipt of the request, the Office of the
General Counsel will make recommendations to the Commission
either proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
pursued. The Office of the General Counsel may recommend that
pre-probable cause conciliation not be entered into at this time
so that it may complete its investigation of the matter.
Further, the Commission will not entertain requests for




Idaho Democratic Party
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pre-probable cause conciliation after briefs on probable cause
have been mailed to the respondent.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. 1In addition, the Office of the General
Counsel ordinarily will not give extensions beyond 20 days.

If you intend to be represented by counsel in this matter,
please advise the Commission by completing the enclosed form
stating the name, address, and telephone number of such counsel,
and authorizing such counsel to receive any notifications and
other communications from the Commission.

This matter will remain confidential in accordance with
2 U.S.C. §§ 437g(a)(4)(B) and 437g(a)(12)(A), unless you notify
the Commission in writing that you wish the investigation to be
made public.

For your information, we have attached a brief description
of the Commission’s procedures for handling possible violations
of the Act. 1If you have any questions, please contact John
Canfield, the attorney assigned to this matter, at (202)

376-8200. ;
) /, ’ I‘.'
Jghn Warren McGarry
Vice Chairman

Enclosures
Factual and Legal Analysis
Procedures
Designation of Counsel Form




BEFORE THE FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS

RESPONDENTS : MUR 2632
Idaho State Democratic Party-

Federal Account and Joe

Berenter, as treasurer

Oon October 17, 1988, the Commission found reason to believe
that the Idaho State Democratic Party-Federal Account (the "Idaho
Democratic Party") and its treasurer violated 11 C.F.R.

§ 110.6(c) by failing to report the original source and the
intended recipient of an earmarked contribution concerning the
Evans campaign.

The Federal Election Campaign Act of 1971, as amended (the
"Act"), provides that a multicandidate committee may make up to
$5,000 in contributions to any candidate or his or her authorized
committee in each election. 2 U.S.C. § 441la(a)(2)(A). The Act
further provides that contributions made by a person that are
earmarked or otherwise directed through an intermediary or
conduit to a candidate shall be treated as contributions from
that person to the candidate. 2 U.S.C. § 44la(a)(8). Moreover,
the intermediary or conduit must report the original source and
the intended recipient of the contribution to the Commission, the
Clerk of the House of Representatives, or the Secretary of the

Senate, as appropriate, and to the intended recipient. 2 U.S.C.

§ 44la(a)(8) and 11 C.F.R. § 110.6(c).
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Commission regulations define "earmarking” as:

a designation, instruction, or encumbrance
(including those which are direct or indirect,
express or implied, oral or written) which
results in all or any part of a contribution or
expenditure being made to, or expended on behalf
of, a clearly identified candidate or a
candidate’s authorized committee.

11 C.F.R. § 110.6(b). '

The Commission has determined that the earmarking provisions
of the Act apply to contributions made by individuals to a state
party committee which are designated to be used for cbordinated
party expenditures on behalf of a particular federal candidate.
Therefore, even though the funds are not directly forwarded to
the candidate or his or her committee, the contributions are
considered earmarked to that candidate and subject to the
limitations of the Act. The Commission has also found that the
earmarking provisions of the Act are applicable where individuals
have contributed to a state party committee knowing that the
state party committee would use the contributions to pay for the
debts of the candidate’s committee. See MUR 377 and MUR 752.

Commission regulations in effect in 1986 provided that
contributions made after the primary election, if not designated
in writing at the time of the contribution as being for the
primary election, will be treated as if designated for the
general election. 11 C.F.R. § 110.1(a)(2).

Finally, Commission regulations also provide that a person

may contribute directly to a candidate or his or her authorized

committee with respect to a particular election, and then also




contribute to a political committee which has supported or
anticipates supporting that same candidate in that same election
so long as the political committee is not the candidate’s
principal or authorized campaign committee, the contributor does
not retain control over the funds, and the contributor does not
give with the knowledge that a substantial portion will be
contributed to or expended on behalf of that candidate for that
same election. 11 C.F.R. § 110.1(h).

A. THE IDAHO DEMOCRATIC PARTY VIOLATED 2 U.S.C.

§ 44l1a(a)(8) and 11 C.F.R. § 110.6(c) BY FAILING

TO PROPERLY REPORT AN EARMARKED CONTRIBUTION FROM

THE ST. LOUISIANS.

St. Louisians made direct contributions of $5,000 on
December 8, 1985 and October 9, 1986 to the 1986 Senatorial
campaign of John Evans for the primary and general elections. 1In
addition, St. Louisians also made a $2,500 contribution to the
Idaho Democratic Party on October 24, 1986. 1In the cover letter
accompanying the check, the St. Louisians note: "[w]e are
pleased to enclose a check for $2,500 to help in the election of
John Evans to the United States Senate....Please convey our best
wishes to the governor." The letter was addressed to Betty
Ahrens and Barney Gottstein of the Idaho Democratic Party.
According to the Audit Referral material, Betty Ahrens was also
employed part-time by the Evans’ campaign committee at the time.

The Idaho Democratic Party disclosed the receipt of the

$2,500 contribution from the St. Louisians on October 31, 1986 in

its 1986 Post-General Election Report. This 1986 Post-General

Election Report covers the period from October 16 through
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November 24, 1986, including the election itself on November 4,
1986. The report shows that after the contribution by the St.
Louisians was posted on October 31st, the Idaho Democratic Party
made operating expenditures in the amount of $2171.95, consisting
of salaries and tax payments. Additionally, the report discloses
coordinated party expenditures totaling $15,852.45 made on behalf
of the Evans campaign, consisting of $12,252.45 for an "Election
Day Mailgram” and $3,600.00 for postage of the mailgram. The
1986 Year-End Report shows that this was the only coordinated

party expenditure made by the Idaho Democratic party during 1986.

on October 17, 1988, the Commission found reason to believe
that the Idaho Democratic Party and its treasurer had violated
11 C.F.R. § 110.6(c)1 by failing to report the original source
and the intended recipient of the $2,500 contribution from St.
Louisians because the contribution appeared to be earmarked for
the Evans Senatorial campaign.

The Idaho Democratic Party, in its responses to the
Commission’s interrogatories and subpoena to produce written
documents, states that in October 1986, a representative from St.
Louisians telephoned the Idaho Democratic Party and spoke with
Betty Ahrens, then treasurer of the Idaho Democratic Party.
Ahrens informed the St. Louisians that contributions received by

the Idaho Democratic Party would be used on behalf of all three

l.The Commission found reason to believe that the Idaho
Democratic Party had violated 11 C.F.R. § 110.6(c). The
statutory cite with authorizes that regulation, 2 U.S.C.
§ 441la(a)(8), was not included in the finding of reason
to believe at that time.




federal candidates and would not be specifically earmarked for
the John Evans campaign. Shortly thereafter, the Idaho
Democratic Party received the letter and contribution in question
from St. Louisians. During this period of time, Betty Ahrens was
also employed on a part-time basis by the Evans campaign. The
Idaho Democratic Party further states that it is not aware of any
conversations between the Idaho Democratic Party and the Evans
Senatorial campaign concerning the St. Louisians’ contribution.
Moreover, St. Louisians submitted to the Commission a letter from
the I1daho Democratic Party stating that the $2,500 contribution
was not specifically used for the Evans campaign, but was used in

its State Party Works Program for a get out the vote drive "which

benefited all the federal candidates". However, the reports

indicate that most of the funds expended by the Idaho Democratic
Party between the date of the St. Louisians’ contribution and the
election were used for the coordinated party expenditure on
behalf of the Evans campaign.

The St. Louisians also submitted letters from Michael
Litwack, past president of St. Louisians, and from Dr. Carl Lyss.
Litwack states that it is "his honest recollection" that the sole
intent of the contribution was to aid in getting out the vote in
Idaho and not for any specific candidate. Dr. Lyss forwarded the
check and letter to the Idaho Democratic Party because Litwack
was out of town at the time. Lyss states that his reference to
Governor Evans was "strictly a personal good luck", and was not
meant to infer that the funds were to be used directly for the

Evans campaign. Lyss further states that the funds were to be
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used to help get out the vote.

The letters submitted by Michael Litwack, Carl Lyss and the
Idaho Democratic Party do not overcome the appearance that the
$2,500 contribution made by the St. Louisians was earmarked for
the Evans Senatorial campaign. The letter which accompanied the

check at the time the contribution was made states that the funds

enclosed are "to help in the election of John Evans to the United

States Senate”. The Idaho Democratic Party failed to report this
as an earmarked contribution to the Evans campaign in violation
of 2 U.S.C. § 44la(a)(8) and 11 C:F.R. § 110.6(c), which resulted
in an excessive contribution to Evans by the St. Louisians.

Therefore, there is reason to believe that the Idaho State
Democratic Party-Federal Account and its treasurer, violated
2 U.S.C. § 441a(a)(8) with respect to the St. Louisians for
Better Government’s contribution.

B. THE IDAHO DEMOCRATIC PARTY VIOLATED

2 U.S.C. § 441a(a)(8) AND 11 C.F.R. § 110.6(c)
BY FAILING TO PROPERLY REPORT AN EARMARKED
CONTRIBUTION FROM THE NATIONAL ACTION
COMMITTEE - NACPAC.

Based on additional information received through the
investigation of this matter and the responses and documents
provided by the Idaho Democratic Party, it appears that the
National Action Committee - NACPAC ("NACPAC"), made an earmarked
contribution to the Evans campaign through the Idaho Democratic
Party and said contribution was improperly reported by the Idaho
Democratic Party in violation of 2 U.S.C. § 44l1la(a)(8) and
11 C.F.R. § 110.6(c).

NACPAC made a $5,000 contribution directly to the Evans




campaign on June 26, 1986. This contribution was reported as an

itemized contribution on the Evans campaign’s 1986 July Quarterly

Report. This contribution was made one month after the ldaho
Primary election, which occurred on May 27, 1986. Since there is
no indication on Evans’ Quarterly Report that the contribution
from NACPAC was designated for the primary election, it must be
treated as if it was designated for the general election. 11
C.P.R. § 110.0(a)(2). Subsequent to the direct contribution to
the Evans campaign, NACPAC made a $3,000 contribution to the
Idaho Democratic Party on October .24, 1986. A notation on the
face of the check reads: "Gov. John Evans - Senate Campaign". It
appears that the notation on the front of this check indicates an
intent for the funds to be used on Behalf of the Evans campaign,
thus constituting earmarking.

The Idaho Democratic Party reported the receipt of the
NACPAC contribution on its 1986 Post-General Election Report,
dated December 1, 1986. The contribution is itemized as coming
from NACPAC, but there is no indication or reference in the
report that the funds were earmarked for the Evans campaign.

Thus, it appears that NACPAC made an earmarked contribution
of $3,000 to the Evans campaign through the Idaho Democratic
Party. The Idaho Democratic Party did not properly report this
contribution to the Commission and the Secretary of the Senate,
as required by the Act, resulting in another violation of
2 U.s.C. § 441a(a)(8) and 11 C.F.R. § 110.6(c).

Therefore, there is reason to believe that the Idaho State

Democratic Party - Federal Account and its treasurer violated




2 U.S.C. § 441a(a)(8) and 11 C.FP.R. § 110.6(c) with respect to

the NACPAC contribution.
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of SENSH'VE

St. Louisians for Better MUR 2632
Government and Bernard
Pasternak, as treasurer

GENERAL COUNSEL'’S REPORT

The Office of the General Counsel is prepared to close the

investigation in this matter as to St. Louisians for Better
M Government and Bernard Pasternak, as treasurer, based on the

assessment of the information presently available.

-
M 7/p ?/ -~
_—~—"Lawrence M. Noble

- Date ‘ /f
General Counsel

w4
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

SENSITIVE

July 18, 1990
MEMORANDUM

TO: The Commission

FROM: Lawrence M. Noble
General Counsel

SUBJECT: MUR 2632

Attached for the Commission’s review is a brief stating the
position of the General Counsel on the legal and factual issues
of the above-captioned matter. A copy of this brief and a letter
notifying the respondent of the General Counsel’s intent to
recommend to the Commission a finding of probable cause to
believe were mailed on July 18, 1990. Following receipt of
the respondent’s reply to this notice, this Office will make a
further report to the Commission.

Attachments
1. Brief
2. Letter to respondent




FEDERAL ELECTION COMMISSION

WASHINGTON, D.C. 20463 July 18, 1990

St. Louisians for Better Government
Mr. Bernard Pasternak, Treasurer

41 Claverach Drive

St. Louis, Missouri 63105

RE: MUR 2632

St. Louisians for Better
Government and Bernard
Pasternak, as treasurer

Dear Mr. Pasternak:

Based on information ascertained in the normal course of
carrying out its supervisory responsibilities, and information
supplied by the St. Louisians for Better Government, on October
17, 1988, the Federal Election Commission found reason to believe
that St. Louisians for Better Government and its treasurer,
violated 2 U.S.C. § 44la(a)(2)(A), and instituted an
investigation in this matter.

After considering all the evidence available to the
Commission, the Office of the General Counsel is prepared to
recommend that the Commission find probable cause to believe that
a violation has occurred.

The Commission may or may not approve the General Counsel’s
recommendation. Submitted for your review is a brief stating the
position of the General Counsel on the legal and factual issues
of the case. Within 15 days of your receipt of this notice, you
may file with the Secretary of the Commission a brief (ten copies
if possible) stating your position on the issues and replying to
the brief of the General Counsel. (Three copies of such brief
should also be forwarded to the Office of the General Counsel, if
possible.) The General Counsel’s brief and any brief which you
may submit will be considered by the Commission before proceeding
to a vote of whether there is probable cause to believe a
violation has occurred.

If you are unable to file a responsive brief within 15 days,
you may submit a written request for an extension of time. All
requests for extensions of time must be submitted in writing five
days prior to the due date, and good cause must be demonstrated.
In addition, the Office of the General Counsel ordinarily will
not give extensions beyond 20 days.




St. Louisians
Page Two

A finding of probable cause to believe requires that the
Office of the General Counsel attempt for a period of not less
than 30, but not more than 90 days, to settle this matter through
a conciliation agreement.

Should you have any questions, please contact John Canfield,
the attorney assigned to this matter, at (202) 376-8200.

aWrence M. Noble
General Counsel

Enclosure
Brief
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

St. Louisians for Better Government MUR 2632

and Bernard Pasternak, as
treasurer

GENERAL COUNSEL'S BRIEF

) G STATEMENT OF THE CASE
Pursuant to 2 U.S.C. § 438(b), the Audit Division conducted

an audit of the St. Louisians for Better Government ("St.
Louisians”). On dctober 17, 1988, the Commission found reason to
believe that St. Louisians and its treasurer1 violated 2 U.S.C.

§ 441a(a)(2)(A) by making an excessive contribution to the 1986
Senate campaign of John Evans. St. Louisians submitted a
response to the Commission’s findings on November 28, 1988.

II. ARGUMENT:

ST. LOUISIANS FOR BETTER GOVERNMENT MADE A
$2,500 CONTRIBUTION TO THE IDAHO STATE
DEMOCRATIC PARTY - FEDERAL ACCOUNT WHICH WAS
EARMARKED FOR THE JOHN EVANS SENATORIAL
CAMPAIGN, RESULTING IN AN EXCESSIVE CONTRIBUTION
TO THE EVANS CAMPAIGN BY ST. LOUISIANS.

The Federal Election Campaign Act of 1971, as amended (the
"Act"), provides that a multicandidate committee may make up to
$5,000 in contributions to any candidate or his or her authorized
committee in each election. 2 U.S.C. § 44la(a)(2)(A). The Act
further provides that contributions made by a person which are

earmarked or otherwise directed through an intermediary or

1. The current treasurer of St. Louisians for Better
Government is Bernard Pasternak.
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conduif to a candidate shall be treated as contributions from

that person to the candidate. 2 U.S.C. § 44la(a)(8). Moreover,
the intermediary or conduit must report the original source and
the intended recipient of the contribution to the Commission, the
Clerk of the House of Representatives, or the Secretary of the
Senate, as appropriate, and to the intended recipient. 2 U.S.C.
§ 44la(a)(8) and 11 C.F.R. § 110.6(c).
Commission regulations define "earmarking" as:
a designation, instruction, or encumbrance
(including those which are direct or indirect,
express or implied, oral or written) which
results in all or any part of a contribution or
expenditure being made to, or expended on behalf
of, a clearly identified candidate or a
candidate’s authorized committee.
11 C.F.R. § 110.6(b).
Commission regulations state that a person may contribute to
a candidate or that candidate’s authorized committee with respect
to an election and also contribute to a political committee which
has supported or anticipates supporting that same candidate in
that same election so long as the political committee is not the
candidate’s principal or authorized committee, the contributor
does not retain control over the funds, and the contributor does
not give with the knowledge that a substantial portion will be
contributed to or expended on behalf of that same candidate for
that same election. 11 C.F.R. § 110.1(h).
The Commission has determined that the earmarking provisions
of the Act apply to contributions made by individuals to a state

party committee which are designated to be used for coordinated

party expenditures on behalf of a particular federal candidate.




Therefore, even though the funds are not directly forwarded to
the candidate’s committee, the contributions are considered
earmarked to that candidate and subject to the limitations of the
Act. The Commission has also found that the earmarking
provisions of the Act are applicable where individuals have

contributed to a state party committee knowing that the state

party committee would use the contributions to pay for the debts

of the candidate’'s committee. See MUR 377 and MUR 752.

St. Louisians made two direct contributions of $5,000 each
to the 1986 Senatorial campaign of John Evans on December 8, 1985
and October 9, 1986 for the primary and general elections,
respectively. St. Louisians also made a $2,500 contribution to
the Idaho Democratic Party on October 24, 1986. There were not
any notations on the face of the check as to its purpose. 1In a
cover letter accompanying the check, St. Louisians note that
"[w]e are pleased to enclose a check for $2,500.00 to help in the
election of John Evans to the United States Senate....Please
convey our best wishes to the governor." The letter was
addressed to Betty Ahrens and Barney Gottstein. Betty Ahrens was
employed by the Idaho Democratic Party and was also employed
part-time by the Evans campaign committee at that time.

In addition, the Idaho Democratic Party, in its 1986
Post-General Election Report, disclosed the receipt of the
contribution from St. Louisians on October 31, 1986. This 1986
Post-General Election Report covers the period from October 16
through November 24, 1986, including the election itself on

November 4, 1986. The report shows that after the contribution




from St. Louisians was posted on October 31st, the Idaho
Democratic Party made operating expenditures in the amount of
$2171.95, consisting of salaries and tax payments. Additionally,
the report discloses coordinated party expenditures totaling
$15,852.45 made on behalf of the Evans campaign, consisting of
$12,252.45 for an "Election Day Mailgram" and $3,600.00 for
postage of the mailgram. The 1986 Year End Report shows that
this was the only coordinated party expenditure made by the Idaho
Democratic Party during 1986.

St. Louisians has submitted a letter from the Idaho
Democratic Party stating that the $2,500 contribution was not
specifically used for John Evans, but was used in its State Party
Works Program for the get-out-the-vote drive "which benefited all
the federal candidates." However, as stated above, the reports
show that most of the funds expended by the Idaho State
Democratic party from the time of the St. Louisians’ contribution
until the election were used for an "Election Day Mailgram" and
postage on behalf of the Evans campaign.

St. Louisians submitted letters in response to the
Commission’s findings from Michael Litwack, past President of St.
Louisians, and Dr. Carl Lyss. Litwack states that it is "his
honest recollection" that the sole intent of the funds were to
aid in getting out the vote in Idaho and not for any specific
candidate. Dr. Lyss forwarded the check to the Idaho Democratic
Party because Litwack was out of town. Lyss states that his

reference to Governor Evans was "strictly a personal good luck"

and was not meant to infer that the funds were to be used
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directly for the Evans campaign. Lyss further notes that the

money was to be used to help ge£ out the vote.

Nevertheless, based on the information reviewed through the
investigation of this matter, the $2,500 contribution made by the
St. Louisians to the Idaho Democratic Party was earmarked for use
on behalf of the John Evans Senatorial campaign, resulting in an
excessive contribution by St. Louisians. Although St. Louisians
have submitted letters attempting to explain the purpose and
intent behind the contribution to the Idaho Democratic Party, the
language used in the letter which accompanied the check at the
time the contribution was made indicates an intent that the money
was to be used for the benefit of the Evans campaign.
Furthermore, the financial reports of the Idaho Democratic Party
disclose that, aside from its administrative expenses, the six
remaining expenditures by the party between October 16 and
December 31, 1986, after the receipt of the $2,500 contribution,
were coordinated party expenditures on behalf of John Evans,
including an "Election Day Mailgram," computer lists and printing
costs. Additionally, the letter accompanying the $2,500
contribution was addressed to Betty Ahrens, who was also employed
by the Evans campaign committee. It appears that St. Louisians
made a contribution knowing and/or intending that a substantial
portion of the funds would be contributed to or expended on
behalf of a candidate to whom they had already contributed the
maximum amount allowed by the Act for that election.

Therefore, the Office of the General Counsel recommends that

the Commission find probable cause that St. Louisians for Better
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Government and Bernard Pasternak, as treasurer, violated 2 U.S.C,

§ 441a(a)(2)(a).

III. GENERAL COUNSEL’S RECOMMENDATIONS

1. Find probable cause to believe that St. Louisians for
Better Government and Bernard Pasternak, as treasurer, violated

2 U.S.C. § 441a(a)(2)(n). S

A/3/ts =Y

General Counsel

Date



CHAIM H. ZiMBALIST qp JUL 30 [11:48

Proressional. CORPORATION
ATTORNEY AND COUNSELOR AT LAW

OF COUNSEL TO 1780 INTERCO CORPORATE TOWER TELEPHONE (314) 728-7100
MORGANSTERN, SORAGMAN. STOCKENBERG, 101 SOUTH HANLEY ROAD TELECOPIER (314) 728-6502

MC KITRICK & GOULD
8T. LOUIS (CLAYTON),MISSOURI 83108

CERTIFIED -~ RETURN RECEIPT REQUESTED

July 26, 1990

Mr. John Canfield

FEDERAL ELECTION COMMISSION
999 E Street, N.W.
Washington D.C. 20463

Re: MUR 2632
St. Louisians for Better
Government and Bernard
Pasternak, as Treasurer

Lh:2 Hd 0€ 0r 06

Dear Mr. Canfield:

In accordance with our telephone conversations of yes-
terday, enclosed herein please find duly executed Statement
of Designation of Counsel, formally designating me as
attorney for the above-referenced Respondents in the refer-
enced matter.

Please consider this letter (1) as my formal entry of
appearance on behalf of said Respondents; (2) as a formal
request that I be furnished copies of any letters and corres-
pondence received by the Federal Election Commission relating
to the above referenced matter (i) from Bunny Goldwasser, who
had at one time been the Treasurer of Respondent, St. Louisi-
ans for Better Government; and (ii) copies of any other type
of documents which may have been submitted on behalf of St.
Louisians for Better Government, including any correspond-
ence, if any there be, from the Idaho Democratic Party and/or
the Evans Campaign Committee.

In view of the fact that none of the present officers of
St. Louisians for Better Government had prior knowledge of
the events leading to the above matter, it will be necessary
for this office to use due diligence in investigating the
true facts and determining the nature of the pleadings, if
any, to be filed on its behalf. Therefore, 1 respectfully
request that the time to file a responsive brief be extended
for twenty (20) days, up to and including August 24, 1990.
Your letter of July 18, 1990 was received on July 20, 1990.
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Federal Election Commission
Washington, D.C. 20463
Page Two

I look forward to receiving the requested information,
and I thank you in advance for your cooperation.

Yoyrs truly,

CHAIM H. ZIMBALIST

CHZ: jw
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STATEMENT OF DESIGNATION OF COUNSEL

MOR 2632
NAME OF COUNSELSs CHAIM H. ZIMBALIST
ADDRESS 3

Suite 1750
TELEPBONE : 314-725-7100

The above-named individual is hereby designated as my

counsel and is authorized to receive any notifications and other

tn
<r communications from the Commission and to act on my behalf before
b the Commission,
PN
3 .
July 25, 1990 M /QM__
ob Date Signature
o
A St. Louisians for
D) RESPONDENT'S NAMB: Better Government
- ADDRESS 3 41 Claverach Drive
o St. Louis, Misscuri 63105
HOMR PHONR: 314-862-6159
BUSIRESS PROME: 314-878-7900

LS M AT AT TN T 4




FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

August 2, 1990

Chaim H. Zimbalist, Esquire
101 South Hanley Road, Suite 1750
Clayton, Missouri 63105

RE: MUR 2632
St. Louisians for
Better Government and
Bernard Pasternak,
as treasurer

Dear Mr. Zimbalist:

This is in response to your letter dated July 26, 1990,
which we received on July 30, 1990, requesting an extension
until August 24, 1990 to respond to the probable cause brief
in the above referenced matter. After considering the
circumstances presented in your letter, I have granted the
requested extension. Accordingly, your response is due by
the close of business on August 24, 1990. We are also in
receipt of your designation as counsel.

With respect to your request for documents, enclosed
please find copies of all the documents previously submitted
by St. Louisians for Better Government to the Commission in
connection with MUR 2632. Regarding any documents submitted
by the Idaho State Democratic Party and/or the Evans campaign
committee, be advised that the only documents submitted by
those parties specifically relating to the St. Louisians were
a copy of the contribution check and the cover letter from
Dr. Carl Lyss.

If you have any questions, please contact John
Canfield, the attorney assigned to this matter, at (202)
376-8200.

Sincerely,

Lawrence M. Noble
General Counsel

SLJH

BY: Lois G. Lerner
Associate General Counsel

Enclosure
St. Louisians documents
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 2632
Idaho State Democratic Party - SENsrrIVE
Federal Account and Joe Berenter,
as treasurer

P P P P

GENERAL COUNSEL'’S REPORT

I. BACKGROUND
On October 17, 1988, the Commission found reason to believe

that the Idaho State Democratic Party-Federal Account (the "Idaho

Democratic Party") and its treasurer violated 11 C.F.R.

§ 110.6(c) by failing to report the original source and intended
recipient of an earmarked contribution involving the John Evans
Senatorial campaign.

After the issuance of a subpoena, the Idaho Democratic Party
submitted answers to the Commission’s interrogatories on December
4, 1989. A subpoena to produce documents and an order to submit
written answers was issued by the Commission on April 9, 1990.
Answers and documents were submitted by the Idaho Democratic
Party and were received by the Commission on May 21, 1990.

On July 13, 1990, the Commission found reason to believe
that the Idaho Democratic Party violated 2 U.S.C. § 441la(a)(8)
with respect to a contribution from the St. Louisians for Better
Government, and also violated 2 U.S.C. § 441la(a)(8) and 11 C.F.R.
§ 110.6(c) with respect to a contribution from the National
Action Committee - NACPAC.

In the most recent Report from this Office, the General

Counsel made no recommendation concerning certain contributions
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received by the Idaho Democratic Party in October, 1986. The
prior subpoena had requested information concerning contributions
made to the Idaho Democratic Party in October, 1986, which might
possibly have been earmarked for a specific candidate. The Idaho
Democratic Party, in its response to the subpoena, stated that it
was unable to locate any copies of checks or other information
regarding the requested contributions. However, in its response,
the Idaho Democratic Party did provide copies of its checking
account deposit slips, which identify the bank and account
numbers used by the party committee.

Accordingly, the General Counsel recommends that the
Commission issue the attached subpoena to the West One Bank in an
attempt to locate copies of the sought after checks.1 This
office has been informed by telephone that the bank maintains
copies of all checks deposited into its accounts on microfilm for
a period of seven years. Two separate subpoena are attached to
this report because the Idaho Democratic Party apparently used
two different accounts at two different branches of the bank in

question.

1. The Right to Financial Privacy Act does not apply to
the bank accounts of non-individuals.




II. RECOMMENDATIONS

2 U Authorize the attached subpoenas to the West One Bank.

20 Approve the appropriate letters.

Lawrence M. Noble
General Counsel

Associate General Counsel

Attachments
Subpoenas - (2)

Staff Assigned: John Canfield




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
Idaho State Democratic Party - MUR 2632

Federal Account and Joe Berenter,
as treasurer.

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal Election

Commission, do hereby certify that on August 7, 1990, the
Commission decided by a vote of 6-0 to take the following
actions in MUR 2632:
1. Authorize the subpoenas to the West
One Bank, as recommended in the General
Counsel’s Report dated August 1, 1990.
Approve the letters, as recommended in
the General Counsel’s Report dated
August 1, 1990.
Commissioners Aikens, Elliott, Josefiak, McDonald, McGarry,
and Thomas voted affirmatively for the decision.

Attest:

arjorie W. Emmons
Secretary of the Commission

Received in the Secretariat: Thurs., August 2, 1990 10:06 a.m.
Circulated to the Commission: Thurs., August 2, 1990 4:00 p.m.
Deadline for vote: Mon., August 6, 1990 4:00 p.m.
At the time of deadline, 4 affirmative votes had not been
received.

Final vote received: Tues., August 7, 1990 10:50 a.m.

dh




FEDERAL ELECTION COMMISSION

WASHINCTON, D C. 20463
August 14, 1990

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Alan Mullins
West One Bank
210 Illinois Avenue

Council, Idaho 83612
RE: MUR 2632

Dear Mr. Mullins:

The Federal Election Commission has the statutory duty of
enforcing the Federal Election Campaign Act of 1971, as amended,
and Chapters 95 and 96 of Title 26, United States Code. The
Commission has issued the attached subpoena which requires you to
provide certain information in connection with an investigation
it is conducting. The Commission does not consider you a
respondent in this matter, but rather a witness only.

Because this information is being sought as part of an
investigation being conducted by the Commission, the
confidentiality provision of 2 U.S.C. § 437g(a)(12)(A) applies.
That section prohibits making public any investigation conducted
by the Commission without the express written consent of the
person with respect to whom the investigation is made. You are
advised that no such consent has been given in this case.

You may consult with an attorney and have an attorney assist
you in the preparation of your responses to this subpoena.
However, you are required to submit the information within 15
days of your receipt of this subpoena. All answers to questions
must be submitted under oath.

If you have any questions, please contact John Canfield, the
attorney assigned to this matter, at (202) 376-8200.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois G/-I?‘_r%e’:/\‘

Associate General Counsel
Enclosure
Subpoena




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 2632

SUBPOENA TO PRODUCE DOCUMENTS

TO: Mr. Alan Mullins, Manager
West One Bank, Council Office
210 Illinois Avenue
Council, Idaho 83612

™ Pursuant to 2 U.S.C. § 437d(a)(3), and in furtherance of its
L: investigation in the above-captioned matter, the Federal Election
,% Commission hereby subpoenas the documents listed on the

M attachment to this subpoena.

G0 Notice is given that these documents must be submitted to

O the Office of the General Counsel, Federal Election Commission,
N 999 E Street, N.W., Washington, D.C. 20463, within 15 days of

” your receipt of this subpoena. Legible copies which, where

;: applicable, show both sides of the documents may be substituted

for originals.




MUR 2632
West One Bank
Page Two

WHEREFORE, the Chairman of the Federal Election Commission

has hereunto set her hand in Washington, D.C. on this /9

day of , 1990.
iott, Chairman
Election Commission
ATTEST:

ife W. Emmons
Secretary to the Commission

Attachment
Document Request (3 pages)




MUR 2632
West One Bank
Page Three

INSTRUCTIONS

In answering these interrogatories and request for
production of documents, furnish all documents and other
information, however obtained, including hearsay, that is in
possession of, known by or otherwise available to you, including
documents and information appearing in your records.

Each answer is to be given separately and independently, and
unless specifically stated in the particular discovery request,
no answer shall be given solely by reference either to another
answer or to an exhibit attached to your response.

The response to each interrogatory propounded herein shall
set forth separately the identification of each person capable of
furnishing testimony concerning the response given, denoting
separately those individuals who provided informational,
documentary or other input, and those who assisted in drafting
the interrogatory response.

I1f you cannot answer the following interrogatories in full
after exercising due diligence to secure the full information to

do so, answer to the extent possible and indicate your inability
to answer the remainder, stating whatever information or
knowledge you have concerning the unanswered portion and
detailing what you did in attempting to secure the unknown
information.

Should you claim a privilege with respect to any documents,
communications, or other items about which information is
requested by any of the following interrogatories and requests
for production of documents, describe such items in sufficient
detail to provide justification for the claim. Each claim of
privilege must specify in detail all the grounds on which it
rests.

Unless otherwise indicated, the discovery request shall
refer to the time period from September 1, 1986 to January 1,
1987.

The following interrogatories and requests for production of
documents are continuing in nature so as to require you to file
supplementary responses or amendments during the course of this
investigation if you obtain further or different information
prior to or during the pendency of this matter. 1Include in any
supplemental answers the date upon which and the manner in which
such further or different information came to your attention.




MUR 2632
West One Bank

Page Four
DEFINITIONS

For the purpose of these discovery requests, including the
instructions thereto, the terms listed below are defined as
follows:

"You" shall mean the named entity in this action to whom
these discovery requests are addressed, including all officers,
employees, agents or attorneys thereof. The term shall also
include the Idaho First National Bank, an entity subsequently
acquired by the West One Bank.

"Persons" shall be deemed to include both singular and
plural, and shall mean any natural person, partnership,
committee, association, corporation, or any other type of
organization or entity.

"Document" shall mean the original and all non-identical
copies, including drafts, of all papers and records of every type
in your possession, custody, or control, or known by you to
exist. The term document includes, but is not limited to books,
letters, contracts, notes, diaries, log sheets, records of
telephone communications, transcripts, vouchers, accounting
statements, ledgers, checks, money orders or other commercial

paper, telegrams, telexes, pamphlets, circulars, leaflets,
reports, memoranda, correspondence, surveys, tabulations, audio
and video recordings, drawings, photographs, graphs, charts,
diagrams, lists, computer print-outs, and all other writings and
other data compilations from which information can be obtained.

"Identify" with respect to a document shall mean state the
nature or type of document (e.g., letter, memorandum), the date,
if any, appearing thereon, the date on which the document was
prepared, the title of the document, the general subject matter
of the document, the location of the document, the number of
pages comprising the document.

"Identify" with respect to a person shall mean state the
full name, the most recent business and residence addresses and
the telephone numbers, the present occupation or position of such
person, the nature of the connection or association that person
has to any party in this proceeding. 1If the person to be
identified is not a natural person, provide the legal and trade
names, the address and telephone number, and the full names of
both the chief executive officer and the agent designated to
receive service of process for such person.

"And" as well as "or" shall be construed disjunctively or
conjunctively as necessary to bring within the scope of these
interrogatories and requests for the production of documents any
documents and materials which may otherwise be construed to be
out of their scope.




MUR 2632
West One Bank
Page Five

SUBPOENAED DOCUMENTS

Produce copies of the checks from the entities noted below,
which were deposited into the account of the 1daho Democratic
Party at the 1daho First National Bank, account number
120001692623 (Council) and/or account number 01058398 (Boise):

1. ATLA PAC (American Trial Lawyers Association)
Amount: $5,000
Date: 10/23/86

Desert Caucus
Amount: $5,000
Date: 10,/23/86

National PAC
Amount: $5,000
Date: 10,/23/86




o

FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

August 14, 1990

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Ms. Cari Maupin
West One Bank
205 North 10th Street

Boise, Idaho 83702
RE: MUR 2632

Dear Ms. Maupin:

The Federal Election Commission has the statutory duty of
enforcing the Federal Election Campaign Act of 1971, as amended,
and Chapters 95 and 96 of Title 26, United States Code. The
Commission has issued the attached subpoena which requires you to
provide certain information in connection with an investigation
it is conducting. The Commission does not consider you a
respondent in this matter, but rather a witness only.

Because this information is being sought as part of an
investigation being conducted by the Commission, the
confidentiality provision of 2 U.S.C. § 437g(a)(12)(A) applies.
That section prohibits making public any investigation conducted
by the Commission without the express written consent of the
person with respect to whom the investigation is made. You are
advised that no such consent has been given in this case.

You may consult with an attorney and have an attorney assist
you in the preparation of your responses to this subpoena.
However, you are required to submit the information within 15
days of your receipt of this subpoena. All answers to questions
must be submitted under oath.

I1f you have any questions, please contact John Canfield, the
attorney assigned to this matter, at (202) 376-8200.

Sincerely,

Lawrence M. Noble
General Counsel

I e—

BY: Lois G. Lerner
Associate General Counsel

Enclosure
Subpoena




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 2632

SUBPOENA TO PRODUCE DOCUMENTS

Ms. Cari Maupin, Customer Service Supervisor
West One Bank, Main Office

205 North 10th Street

Boise, Idaho 83702

Pursuant to 2 U.S.C. § 437d(a)(3), and in furtherance of its
investigation in the above-captioned matter, the Federal Election
Commission hereby subpoenas the documents listed on the
attachment to this subpoena.

Notice is given that these documents must be submitted to
the Office of the General Counsel, Federal Election Commission,
999 E Street, N.W., Washington, D.C. 20463, within 15 days of
your receipt of this subpoena. Legible copies which, where

applicable, show both sides of the documents may be substituted

for originals.




MUR 2632
West One Bank
Page Two

WHEREFORE, the Chairman of the Federal Election Comnissiog

has hereunto set her hand in Washington, D.C. on this /0
day of . 1990.

Une C2t

ee AAn Elliott, Chairman
Federa lection Commission

ATTEST:

ile W. Emmons
Secretdry to the Commission

Attachment
Document Request (3 pages)
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MUR 2632
West One Bank
Page Three

INSTRUCTIONS

In answering these interrogatories and request for
production of documents, furnish all documents and other
information, however obtained, including hearsay, that is in
possession of, known by or otherwise available to you, including
documents and information appearing in your records.

Each answer is to be given separately and independently, and
unless specifically stated in the particular discovery request,
no answer shall be given solely by reference either to another
answer or to an exhibit attached to your response.

The response to each interrogatory propounded herein shall
set forth separately the identification of each person capable of
furnishing testimony concerning the response given, denoting
separately those individuals who provided informational,
documentary or other input, and those who assisted in drafting
the interrogatory response.

If you cannot answer the following interrogatories in full
after exercising due diligence to secure the full information to
do so, answer to the extent possible and indicate your inability
to answer the remainder, stating whatever information or
knowledge you have concerning the unanswered portion and
detailing what you did in attempting to secure the unknown
information.

Should you claim a privilege with respect to any documents,
communications, or other items about which information is
requested by any of the following interrogatories and requests
for production of documents, describe such items in sufficient
detail to provide justification for the claim. Each claim of
privilege must specify in detail all the grounds on which it
rests.

Unless otherwise indicated, the discovery request shall
refer to the time period from September 1, 1986 to January 1,

1987.

The following interrogatories and requests for production of
documents are continuing in nature so as to require you to file
supplementary responses or amendments during the course of this
investigation if you obtain further or different information
prior to or during the pendency of this matter. 1Include in any
supplemental answers the date upon which and the manner in which
such further or different information came to your attention.
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MUR 2632
West One Bank

Page Four
DEFINITIONS

For the purpose of these discovery requests, including the
instructions thereto, the terms listed below are defined as
follows:

"You" shall mean the named entity in this action to whom
these discovery requests are addressed, including all officers,
employees, agents or attorneys thereof. The term shall also
include the Idaho First National Bank, an entity subsequently
acquired by the West One Bank.

"Persons" shall be deemed to include both singular and
plural, and shall mean any natural person, partnership,
committee, association, corporation, or any other type of
organization or entity.

"Document"” shall mean the original and all non-identical
copies, including drafts, of all papers and records of every type
in your possession, custody, or control, or known by you to
exist. The term document includes, but is not limited to books,
letters, contracts, notes, diaries, log sheets, records of
telephone communications, transcripts, vouchers, accounting
statements, ledgers, checks, money orders or other commercial
paper, telegrams, telexes, pamphlets, circulars, leaflets,
reports, memoranda, correspondence, surveys, tabulations, audio
and video recordings, drawings, photographs, graphs, charts,
diagrams, lists, computer print-outs, and all other writings and
other data compilations from which information can be obtained.

"Identify" with respect to a document shall mean state the
nature or type of document (e.g., letter, memorandum), the date,
if any, appearing thereon, the date on which the document was
prepared, the title of the document, the general subject matter
of the document, the location of the document, the number of
pages comprising the document.

"Identify" with respect to a person shall mean state the
full name, the most recent business and residence addresses and
the telephone numbers, the present occupation or position of such
person, the nature of the connection or association that person
has to any party in this proceeding. If the person to be
identified is not a natural person, provide the legal and trade
names, the address and telephone number, and the full names of
both the chief executive officer and the agent designated to
receive service of process for such person.

"And" as well as "or" shall be construed disjunctively or
conjunctively as necessary to bring within the scope of these
interrogatories and requests for the production of documents any
documents and materials which may otherwise be construed to be
out of their scope.

o




MUR 2632
West One Bank
Page Five

SUBPOENAED DOCUMENTS

Produce copies of the checks from the entities noted below,
which were deposited into the account of the Idaho Democratic
Party at the Idaho First National Bank, account number
120001692623 (Council) and/or account number 01058398 (Boise):

1. ATLA PAC (American Trial Lawyers Association)
Amount: $5,000
Date: 10/23/86

Desert Caucus
Amount: $5,000
Date: 10/23/86

National PAC
Amount: $5,000
Date: 10/23/86
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The Federal Election Commission
Office of General Counsel

ATTN: JOHN CANFIELD, ESQ.

999 E Street, N.W.

Washington, D.C. 20463

Re: MUR 2632
National Action Committee - NACPAC
and Stephen Bittel, as treasurer

Dear Mr. Canfield:

Reference the above-entitled MUR and the related
correspondence and Factual and Legal Analysis dated July 17,
1990. Please note the enclosure of Respondent's Statement of
Designation of Counsel, telecopied prior.

We hereby respectfully request pre-probable cause
conciliation pursuant to 2 U.S.C. 437g(a)(4)(A)(i) and 11 C.F.R.
§111.18(d). We also respectfully request that this MUR remain
confidential in accordance with 2 U.S.C. 437g(a)(4)(B) and
437g(a)(12)(A) and 11 C.F.R. §111.21.

We have set forth below facts and attach herewith materials
which we believe are relevant to the Commission's consideration
of this MUR. If necessary, we will provide the following in
affidavit form. Please be advised as follows:

1. MUR 2632 is based primarily upon a clerical error, that
is, the omission by the Respondent's clerical staff of the word
"primary" in Item I., John Evans for Senate Comm., on page 1 of
the Itemized Disbursements of FEC Form 3X for the quarter ended
June 30, 1986.

2. Respondent's clerical staff has regularly prepared FEC
Forms 3X and the FEC has never objected to the omission of
"primary." Respondent has therefore come to rely upon this format
as being acceptable and proper. Any errors or omissions by
Respondent were inadvertent and unintentional or a result of
Respondent's being unaware of a particular requirement.

3. Respondent sincerely regrets the omission as described
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The Federal Election Commission
Office of General Counsel

ATTN: JOHN CANFIELD, ESQ.
August 03, 1990

Page Two

above and therefore respectfully requests the opportunity

and leave to amend FEC Form 3X for the quarter ended .Jumne 30,
1986 in order to reflect "primary" in the Schedule of Itemized
Disbursements.

4. Respondent allocated $5,000.00 to Governor John Evans on
April 10, 1986, as reflected in the attached copy of Minutes,
which was prior to the Idaho primary election which occurred on
May 27, 1986. This pre-primary contribution was held in
accordance with Respondent's long-standing policy of hand-
delivering to all candidates Respondent's contributions and
therefore, said check was held until Respondent's June 1986 event

<r whereupon same was given to Governor Evans.

N2 5. Respondent understands the Federal Election Campaign
Act's contributions limitations; i.e., a maximum of $5,000.00 per
election. Respondent has never contributed amounts in any

N campaign that would violate these provisions, including MUR 2632.
Respondent's clear intention herein was to contribute $5,000.00
N3 to Governor Evans' (unusually early) primary election.

6. If any of Respondent's 1986 FEC filings contained any
violations, same were inadvertent and unintentional.

<3 We sincerely appreciate the Commission's consideration and
will be pleased to provide any additional information or
N documentation as required.

~ ,/Very truly yours,

!

MARK R. VOGEL, P,X.

; f/l,/’l_,z1//’} l—ffl
! rd rd
By: L/’f -

Mark R. Vogel, Esqgx,) LL.M., C.P.A.
Chairman, NACPAC

MRV/1ly

Encls.

Cert. RRR (P 261 966 713)
cCc: Stephen Bittel

LAW OFFICES MARK R. VOGEL. PA. SUITE 880. MIAMI CENTER. 201 S. BiISCAYNE BLVD. MIAMI. FLORIDA 33131 « TEL: (305) 358-9207
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NATIONAL ADTION COMAESTTER
3050 BISCAYNER BLVD., SUITE 000, NIAMI, PL. 33137 (303) $76-1%00

JOSRUA SOCIETY/EXECUTIVE COMMITTEE
April 10, 1986 MEETING
MINUTES

I. CALL TO ORDER: 12:30 p.m. - Members in attendance: Eliot
Abbott, Hichael Mler, Robert Alperin, Dory Auerbach, Lang
Baumgarten, Jeffrey Bercow, Jeffrey Berkowitz, Richard Berkowitsz,
Stephen Bittel, Bill Blechman, Merritt Epstein, Mark Priedland,
Harvey Priedman, Robert Priedman, Robert Kaplan, Barbara Kipais,
Steven Kravitz, Richard Minkin, Arnold Picker, Hank Rodstein, Bob
Rubinstein, James Schwade, EA Shohat, Rick Sisser, David Smith,
Joe Smith, David Stone, Mark Vogel and Barbara Aronson.

IX. TREASURER'S REPORT: There are $41,010.34, available for
distribution (after ucting those contributions which were
allocated as of April 10th, but not yet disbursed).

III. MEMBERSHIP REPORT: There are a number of Joshua Society
menmbers who have not yet renewed for 1986. Those present were
assigned names to call, requesting they renew their Joshua Society
membership or join the Capitol Club.

A letter will go out shortly to all NACPAC members asking them to
rejoin for 1986 and consider upgrading to the Joshua Society.

Steve Kravitz is heading the Capitol Club campaign which will
focus on face-to-face solicitations.

IV. FUNDRAISING EVENTS:

A. There will be a community fundraiser for Representative
John Breaux on May 16, 1986. It was unanimously passed that
NACPAC will not sponsor a separate Breaux event.

B. A motion was passed to sponsor a NACPAC Luncheon
featuring Governor John Evans and a prominent Senator in June.
There will also be a community fundraiser for Evans when he is in
Miami.

V. CONTRIBUTION REQUESTS:

A. Representative Cardiss Collins - $1,000 already
disbursed by the officers was ratified.

B. Representative John Breaux - $2,500 passed unanimously.

C.. Representative Larry Smith - §2,500 passed unanimously
(with an additional $2,500 available in the future).

D. Representative Vin Weber - $2,500 passed unanimously.

E. Governor John Evans - $5,000 passed unanimously (to be
delivered at NACPAC event)

F. Senator Paula Hawkins - $3,000 (to be disbursed when
she is actively campaigning again.)

G. Governor Bob Graham - Allocation tabled until after the
election.

H. Senator Patrick Leahy - $2,500 passed.

I. Harriet Woods - $5,000 passed unanimously.

VI. ANNOUNCEMENTS: All Joshua Society members were invited to
attend the Smith event April 14th, Kennedy event April 18, Vin
Weber event April 21, Pat Leahy April 19, 'Bob Graham April 27th
and Claude Pepper on June 10th.

Respectfully submitted,

‘ fdﬁh’aa s

Barbara Aronson,
Executive Director
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3050 BISCAYME BLVD., SUITE 800, NIAMI, PL

33137 (305) 576¢-1300

WACPAC CONTRIBUTIONS FOR 1986 RACES TO DATE

Ballenger, Cass
Breaux, John (not yet disbursed)

Bumpers, Dale
Senator Dale Bumpers Re-election Comm.

Collins, Cardiss
Cranston, Alan

Daschle, Tom
A Lot of People Supporting Tom Daschle

Dodd, Chris
Chris Dodd for Senate

Evans, John (not yet disbursed)
Gejdenson, Sam (not yet disbursed)

Gibbons, Sam
Sam Gibbons Committee

Hamilton, Lee
Lee Hamilton for Congress

Hawkins, Paula (not yet disbursed)

Hollings, Prits
Committee to Re-elect Pritz Hollings

Kasten, Bob
Bob Kasten for US Senate

Lancaster, Martin
Leahy, Patrick

McCain, John
McCain for Senate

Obey, David
Committee for a Progressive Congress

Packwood, Bob
Re-elect Packwood Committee

Smith, Larry
Weber, Vin

Woods, Barriet (not yet disbursed)

Wright, Jim (not yet disbursed)

TOTAL TO DATE:

$ 250.00
2,500.00
2,500.00

1,000.00
3,500.00
3,500.00

1,000.00

5,000.00
1,500.00
1,000.00

1,000.00

3,000.00
1,000.00

2,500.00

250.00
2,500.00
1,000.00

1,000.00

1,000.00

2,500.00
2,500.00
$,000.00
1,000.00

$46,000.00

5/08/86
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MARK R. VOGEL A
PROFESSIONAL ASSOCIATION

s cexren g0 AUG 16 AHIL: 10

201 8. MISCAYNE BSLVD.

MIAMI. FLORIDA 33131

{ iR

SANTIAGO DIEZ. PA. TELEPHONE (308) 358-9207 TE‘;'_;L? MRVOGEL

CRAIG Z. SHERAR. PA. X: 82-2271 (WUT)

MARK R. VOGEL. PA. 441882 1TT
FAX: (3085) 358-1618

August 09, 1990 2651 N. FEDERAL HWY.
FORT LAUDERDALE. FL 33306

TEL: (308) 363-1010

GARY R SIEGEL. PA.
OF COUNSEL

REPLY TO:
Miami
) T Sm
The Federal Election Commission S
Office of General Counsel = %
ATTN: JOHN CANFIELD, ESQ. S -
999 E Street, N.W. - R
Washington, D.C. 20463 ) =98
® 8%
Dear Mr. Canfield: ;; ;8%
~N . =2
Enclosed please find the Statement of Designathn of Counse¥ 3o
O which I have signed in accordance with your instruct;ons mE
. contained in your letter dated August 08, 1990. .I s%ncerely x
i regret any inconvenience but I was unaware of this signature
= requirement.
MY Please don't hesitate to contact me if you have any .
ﬁ questions or require any additional documentation or information.
Very trul ours,
o Y Yvy
< MARK R. VOGEL, P.A.
5
S

By:
Mark R. Vogel, Esq., LL.M., C.P.A.

MRV/1ly
Encls.
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woe op coomems _Mark R Vogsl

ADDARSS ¢ 201 S, 311c¢yne Blvd.
Miami cencer. Sulte 880
M}ami, Flgsééa SBi;I-LVAﬁ.

om0 s20r

The ebove-named individual is heteby designated as my

counsel and {s authorized to=recsive any notifications and other

comaunications from the Commission and to act on my behalf before
the Conmisaion,

igratucge

RBSPONDENT'S NAMB: Natlional Action Commitceae (NACPAC)

ADDII‘!: 201 8. Biscayre Bilvd.,
Mlami Center, Suite 880
Miami, Florida 33131

BOMR PEONE: (305) 864-4671

SUSINESS PEONE: (305) 358-9207
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CHAIM H. ZiMBALIST

Prorzssionat. CORPORATION
ATTORNLEY AND COUNSELOR AT LAW

1780 INTERCO CORPORATE TOWER
101 SOUTH HANLEY ROAD TELECOPIER (314) 728-8592

S0 LUG 23 1MI0: 25

TELEPHONE (314) 728-7100

OF COUNSEL YO

MORGANSTERN, SORAGHAN, STOCKRENBERG,
MENITRICK!&IGOULD ST. LOUIS (CLAYTON),MISSOURI 63108

August 22, 1990

Mr. John Canfield
FEDERAL ELECTION COMMISSION

999 E Street, NW g
S

Washington, D.C. 20463
o
C'?\ ﬁ)m
Re: MUR 2632 28R
e St. Louisians for Better Government - ?,QQ
and Bernard Pasternak, as Treasurer x 2 5
i p) - LD
- Dear Mr. Canfield: Q.. gg
N ,5:;5
M Enclosed please find Response of Respondent to General "§
Counsel's Brief.
)
Youyrs ftruly, s
N\
v *
~ CHAIM H. ZIMBA T
— CHZ : jw

.
Enclosure




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
St. Louisians for Better MUR 2632

Government and Bernard
Pasternak, as treasurer

RESPONSE OF RESPONDENT

Respondent respectfully requests that prior to acting on
the General Counsel's Recommendations filed in this cause on
July 18, 1990, the Federal Election Commission duly consider
the following facts and circumstances:

l. That in 1985 and 1986, when it made two direct con-
tributions of $5,000.00 each to the 1986 Senatorial campaign
of Evans, those contributions were made in accordance with
law.

2. That when it made a §2,500.00 contribution to the
Idaho Democratic Party in October, 1986, that action was
taken only with the firm belief that the contribution was
made and the funds would be used only in accordance with law.

3. That the wording of the letter of October 24, 1986

of Carl A. Lyss was incorrect at the time it was written and

did not state the true intent and purpose of that contribu-
tion. This intent was more fully set out in the letter of
Michael Litwack, past President, 1985-86, dated November 22,

1988. (See attached Affidavit of Michael Litwack)
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Further, the Respondent suggests that prudence would

require the Commission to consider both the intent and the
act before finding probable cause to believe that Respondent
violated 2 U.S.C., Section 44la(a)(2)(A). In so doing, it is
respectfully urged that the Recommendation of the General
Counsel not be followed, and that this Federal Election

Commission order that no further action be taken in this

cause.

Respectfully submitted,

H.

Attorney for Respondent




STATE OF MISSOURI

ss.

= N et

COUNTY OF ST. LOUIS

BERNARD PASTERNAK, being first duly sworn upon his oath,
states that he is the President and Treasurer of ST. LOUISI-
ANS FOR BETTER GOVERNMENT, that he is a United States citizen
over the age of eighteen, and is a registered voter of St.
Louis County, Missouri.

Affiant further states that he has read the above and
foregoing RESPONSE OF RESPONDENT and that the contents
thereof are true and correct to the best of his personal

knowledge, information and belief.

W

BERNARD PASTERNAK

Subscribed and sworn to before me, a Notary Public, this
ﬂ,>r6ay of August, 1990.

My Commission Expires:

CHAIM ML ZEGENLEY
NOTARY PU2LIC, STATI OF LL.E30UN
PV COMMISSION EXPuis 2/26/43

ST, LOUIS CoUNTY




78

S 0

4

40

STATE OF MISSOURI

) ss.
COUNTY OF ST. LOUIS )

AFFIDAVIT

MICHAEL LITWACK, being first duly sworn upon his oath,
states as follows:

l. That I am a United States Citizen over the age of
eighteen, and am a registered voter of St. Louis County,
Missouri.

2. That 1 was President of St. Louisians for Better
Government during the calendar years 1985 and 1986.

3. That when the $2,500 contribution to the Idaho
Democratic Party was made in October, 1986, the sole intent
of the use of those funds was to aid in getting out the vote
and were not to be earmarked for any specific candidate.

4. That, unfortunately and unintentionally, in his
letter of October 24, 1986, Carl A. Lyss incorrectly set
forth the purpose of the contribution. It had not been at
any time the intent of St. Louisians for Better”Governmlpt to

'54%4e ma ?ér.

earmark those funds in an illegal o

Subscribed and sworn to before me, a Notary Public, this 9|5
day of August, 1990. .

My Commission Expires:

C Mo, ZNABALIST
NOTARY PUSL!C, STATE CF MISSOURI
MY COMIMISSION EXPIALS 2/16/93
ST. LOUIS CCUNTY,
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STATEMENT OF DESIGNATION Or couwger 90 SEF -3 [illl:00

wn _2692

NAME OF COUMSEL: %
ADDRESS : ‘ 20 & 6‘5@7/)6 d.,#‘%o
E!(Mm. F. 3213/

(305) 358-920%

The above-named individual i{s hereby designated as nmy
counsel and is authorized to receive any notifications and othema 5
communications from the Commission and to act on my behalf beforo

the Commission,

Agg% 20 1490
Da ' sig

RESPONDENT'S NAME: 6‘{@% H. Bl‘HC’

ADDRESS : 2665 South Bayshore Drive
Tenthovse 1L-B
Miam, FL 221323

HOME PHONE: £305) S0 ®Foo

BUSIMRSS PHOME: J\BOE’) bl ©190




September 6, 1990

50

Ms. Lee Ann Elliott, Chairman
Office of the General Counsel
Federal Election Commission
999 E. Street N.W.
Washington, D.C. 20463

heE IV 01 d

Re: SUBPOENA: Idaho Democratic Party

A

Dear Ms. Elliott:

This is an invoice for records produced for the Subpoena in the
above stated matter. Standard reimbursement rates for producingi®
records for Subpoenas are listed below:

vais

1 )

SERVICE QUANTITY UNIT PRICE AMOUNT

Time 2 hours $10.00 per hour $ 20.00

W02 WO1LI4 13T
3A13038

w
m
0
w
=
o

idoNiie 100 5

Photos 8 copies .15 each $ 1.20

NOISS

Total $ 21.20

Please forward payment to: West One Bancorp
$3-2025
P.0O. Box 8247 _
Boise, ID 83733
Attn: Corporate Security

If you have any questions, please contact me at (208)383-5263.
Sincerely,

e i

Rhonda Harwood
Executive Secretary
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of SENSITIVE

MUR 2632
National Action Committee -
NACPAC and Stephen Bittel,
as treasurer

GENERAL COUNSEL’S REPORT

BACKGROUND

On July 13, 1990, the Commission found reason to believe
that the National Action Committee - NACPAC ("NACPAC") and
Stephen Bittel, as treasurer, violated 2 U.S.C. § 44la(a)(2)(A)
of the Federal Election Campaign Act of 1971, as amended ("the
Act"). The Factual and Legal Analysis which formed the basis of
this finding was sent to the respondents on July 17, 1990.

Oon August 8, 1990, this Office received a response from NACPAC as
well as supporting documents. The respondents also requested
that the Commission enter with them into pre-probable cause
conciliation. See Attachment 1.

II. ANALYSIS

The reason to believe finding against NACPAC involves
campaign contributions made by NACPAC to the John Evans Senate
campaign in 1986. The information submitted by NACPAC with its
recent response raises a question concerning a possible
fundraiser which NACPAC may have held on behalf of Senate
candidate John Evans. The reports of both NACPAC and Evans will
now have to be examined in order to determine if funds raised at

such an event were reported in the required manner.




Additionally, there is still ongoing discovery in this MUR
regarding another respondent, the Idaho Democratic Party,
including recently issued subpoenas for bank records.

Because of the ongoing discovery with regard to NACPAC, the
Evans campaign and the Idaho Democratic Party, this Office
believes that it would be premature to enter into pre-probable
cause conciliation with NACPAC at this time.

III. RECOMMENDATIONS

1. Decline, at this time, to enter into conciliation
with the National Action Committee - NACPAC prior to a finding of
probable cause to believe.

2. Approve the appropriate letter.

Lawrence M. Noble
General Counsel

Al 0(4d 720

Lois 6. Lerner
Associate General Counsel

Attachment
1. Request for Conciliation

Staff Assigned: John Canfield
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

National Action Committee - MUR 2632
NACPAC and Stephen Bittel,
as treasurer.

CERTIFICATION

1, Marjorie W. Emmons, Secretary of the Federal Election
Commission, do hereby certify that on September 20, 1990, the
Commission decided by a vote of 6-0 to take the following
actions in MUR 2632:

1, Decline, at this time, to enter into
conciliation with the National Action
Committee - NACPAC prior to a finding
of probable cause to believe, as
recommended in the September 10, 1990
General Counsel’s Report.

Approve the appropriate letter as
recommended in the September 10, 1990
General Counsel’s Report.

Commissioners Aikens, Elliott, Josefiak, McDonald, McGarry

and Thomas voted affirmatively for the decision.

Attest:

e W. Emmons
ry of the Commission

Received in the Secretariat: Tuesday, Sept. 11, 1990 4:27
Circulated to the Commission: Wednesday, Sept. 12, 1990 11:00
Deadline for vote: Thursday, Sept. 20, 1990 4:00

ha




FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463
September 24, 1990

Mr. Mark R. Vogel, Esq.
201 s. Biscayne Blvd., Suite 880
Miami, Plorida 33131

RE: MUR 2632
National Action Committee

Dear Mr. Vogel:

On July 17, 1990, you were notified that the Federal
Election Commission found reason to believe that your clients,
National Action Committee - NACPAC and Stephen Bittel, as
treasurer, violated 2 U.S.C. § 441la(a)(2)(A). On August 8, 1990,
you submitted a request to enter into conciliation negotiations
prior to a finding of probable cause to believe.

The Commission has considered your request and determined,
because of the need to complete the investigation, to decline at
this time to enter into conciliation prior to a finding of
probable cause to believe.

At such time when the investigation in this matter has been
completed, the Commission will reconsider your request to enter
into conciliation prior to a finding of probable cause to
believe.

If you have any questions, please contact John Canfield,
the attorney assigned to this matter, at (202) 376-8200.

Sincerely,

Lawrence M. Noble
General Counsel

) N /
N /a
14 }*1 \U/’i’”_é ! 3

Lois G. Lerner
Associate General Counsel
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )

St. Louisians for Better Government
and Bernard Pasternak, as
treasurer

DR e

GENERAL COUNSEL’S REPORT
I. BACKGROUND
On October 17, 1988, the Commission found reason to believe
that St. Louisians for Better Government ("St. Louisians") and

its treasurer, Bernard Pasternakl, violated 2 U.S.C.

N

0 § 441a(a)(2)(A) by making an excessive contribution to the 1986
L Senate campaign of John Evans via an earmarked contribution to

& the Idaho State Democratic Party. St. Louisians filed a response
M on November 28, 1988, asserting that the contribution in question
o was made to the Idaho State Democratic Party for its "Get Out The
= Vote" effort and was not earmarked for the Evans campaign.

fi Based on the information received, the General Counsel

. filed a brief on July 18, 1990, recommending that the Commission
~ find probable cause that St. Louisians and its treasurer violated

2 U.S.C. § 44l1la(a)(2)(A). The St. Louisians filed a response to
this brief on August 23, 1990, urging the Commission not to find
probable cause in this matter because the wording of the letter

which accompanied the contribution in question "did not state the

true intent and purpose of that contribution."

1. The current treasurer is Bernard Pasternak. The
treasurer at the time of the events in question was Ms.
Bunny Goldwasser.
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II. ANALYSIS

The Federal Election Campaign Act of 1971, as amended (the
"Act"), provides that a multicandidate committee may make up to
$5,000 in contributions to any candidate or his or her authorized
committee in each election. 2 U.S.C. § 44la(a)(2)(A). The Act
further provides that contributions made by a person which are
earmarked or otherwise directed through an intermediary or
conduit to a candidate shall be treated as contributions from
that person to the candidate. 2 U.S.C. § 44la(a)(8). Moreover,
the intermediary or conduit must report the original source and
the intended recipient of the contribution to the Commission, the
Clerk of the House of Representatives, or the Secretary of the
Senate, as appropriate, and to the intended recipient. 2 U.S.C.
§ 441a(a)(8) and 11 C.F.R. § 110.6(c).

Commission requlations define "earmarking" as:

a designation, instruction, or encumbrance
(including those which are direct or indirect,
express or implied, oral or written) which
results in all or any part of a contribution or
expenditure being made to, or expended on behalf
of, a clearly identified candidate or a
candidate’s authorized committee.

11 C.F.R. § 110.6(b).

Commission requlations state that a person may contribute
to a candidate or that candidate’s authorized committee with
respect to an election and also contribute to a political
committee which has supported or anticipates supporting that same

candidate in that same election so long as the political

committee is not the candidate’s principal or authorized

committee, the contributor does not retain control over the




funds, and the contributor does not give with the knowledge that
a substantial portion will be contributed to or expended on
behalf of that same candidate for that same election. 11 C.F.R.
§ 110.1(h).

The Commission has determined that the earmarking

provisions of the Act apply to contributions made by individuals

to a state party committee which are designated to be used for

coordinated party expenditures on behalf of a particular federal
candidate. Therefore, even though the funds are not directly
forwarded to the candidate’s committee, the contributions are
considered earmarked to that candidate and subject to the
limitations of the Act. The Commission has also found that the
earmarking provisions of the Act are applicable where individuals
have contributed to a state party committee knowing that the
state party committee would use the contributions to pay for the
debts of the candidate’s committee. See MUR 377 and MUR 752.

St. Louisians made two direct contributions of $5,000 each
to the 1986 Senatorial campaign of John Evans on December 8, 1985
and October 9, 1986 for the primary and general elections,
respectively. St. Louisians also made a $2,500 contribution to
the Idaho Democratic Party on October 24, 1986. There were not
any notations on the face of the check as to its purpose. 1In a
cover letter accompanying the check, St. Louisians note that
"[w)e are pleased to enclose a check for $2,500.00 to help in the
election of John Evans to the United States Senate....Please
convey our best wishes to the governor." The letter was

addressed to Betty Ahrens and Barney Gottstein. Betty Ahrens was




employed by the Idaho Democratic Party and was also employed

part-time by the Evans campaign committee at that time.

In addition, the Idaho Democratic Party, in its 1986
Post-General Election Report, disclosed the receipt of the
contribution from St. Louisians on October 31, 1986. This 1986
Post-General Election Report covers the period from October 16
through November 24, 1986, including the election itself on
November 4, 1986. The report shows that after the contribution
from St. Louisians was posted on October 31st, tiie Idaho
Democratic Party made operating expenditures in the amount of
$2171.95, consisting of salaries and tax payments. Additionally,
the report discloses coordinated party expenditures totaling
$15,852.45 made on behalf of the Evans campaign, consisting of
$12,252.45 for an "Election Day Mailgram" and $3,600.00 for
postage of the mailgram. The 1986 Year End Report shows that
these were the only coordinated party expenditures made by the
Idaho Democratic Party during 1986.

St. Louisians submitted a letter from the Idaho Democratic
Party stating that the $2,500 contribution was not specifically
used for John Evans, but was used in its State Party Works
Program for the get-out-the-vote drive "which benefited all the
federal candidates". However, as stated above, the reports show
that a clear majority of the funds expended by the Idaho State
Democratic party between the time of the St. Louisians’
contribution until the election were used for an "Election Day
Mailgram" and postage on behalf of the Evans campaign.

St. Louisians submitted letters in response to the




Commission’s findings from Michael Litwack, past President of St.
Louisians, and Dr. Carl Lyss. Litwack states that it is "his
honest recollection” that the sole intent of the funds were to
aid in getting out the vote in Idaho and not for any specific
candidate. Dr. Lyss signed the cover letter in question and
forwarded the check to the Idaho Democratic Party because Litwack
was out of town. Lyss states that his reference to Governor
Evans was "strictly a personal good luck" and was not meant to

infer that the funds were to be used directly for the Evans

campaign. Lyss further notes that the money was to be used to
help get out the vote.

In its response to the General Counsel’s Probable Cause
Brief, St. Louisians submitted an affidavit from Michael Litwack
which states that the cover letter which accompanied the
contribution check "incorrectly set forth the purpose of the
contribution", and that it was not the intent of the St.
Louisians to earmark the funds for the Evans campaign.

See Attachment 1.

Nevertheless, based on the information reviewed through the
investigation of this matter, it appears that the $2,500
contribution made by the St. Louisians to the Idaho Democratic
Party was earmarked at that time for use on behalf of the John
Evans Senatorial campaign, resulting in an excessive contribution
by St. Louisians. Although St. Louisians have submitted letters
and affidavits attempting to explain the purpose and intent

behind the contribution to the Idaho Democratic Party, the

language used in the letter which accompanied the check at the
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time the contribution was made indicates an intent that the money
was to be used for the benefit of the Evans campaign.
Furthermore, the financial reports of the Idaho Democratic Party
disclose that, aside from its administrative expenses, the six
remaining expenditures by the party between October 16 and
December 31, 1986, after the receipt of the $2,500 contribution,
were coordinated party expenditures on behalf of John Evans,
including an "Election Day Mailgram", computer lists and printing
costs. Additionally, the letter accompanying the < .,500
contribution was addressed to Betty Ahrens, who was also employed
by the Evans campaign committee. It appears that St. Louisians
made a contribution knowing and/or intending that a substantial
portion of the funds would be contributed to or expended on
behalf of a candidate to whom they had already contributed the
maximum amount allowed by the Act for that election.

Therefore, the Office of the General Counsel recommends
that the Commission find probable cause that the St. Louisians
for Better Government and Bernard Pasternak, as treasurer, made
an excessive contribution to the John Evans Senate campaign in
violation 2 U.S.C. § 44la(a)(2)(A).

III. DISCUSSION OF CIVIL PENALTY
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III. GENERAL COUNSEL'S RECOMMENDATIONS

1. Find probable cause to believe that St. Louisians for
Better Government and Bernard Pasternak, as treasurer, violated

2 U.S.C. § 441a(a)(2)(A).

2. Approve the attached conciliation agreement and the
appropriate letters.

ﬂ"’"
s B

=Im éQéég @7;;\)
Date Lawrence M No

General Counsel

Attachments:
1. St. Louisians’ response

2. Conciliation Agreement

Staff Assigned: John Canfield




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of ,
MUR 2632

St. Louisians for Better Government
and Bernard Pasternak, as treasurer.

CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the
Federal Election Commission executive session on
September 25, 1990, do hereby certify that the Commission
decided by a vote of 5-0 to take the following actions in
MUR 2632:

1. Find probable cause to believe that

St. Louisians for Better Government
and Bernard Pasternak , as treasurer,
violated 2 U.S.C. § 441a(a)(2)(A).
Approve the conciliation agreement and
the appropriate letters as recommended
in the General Counsel’s report dated
September 13, 1990.

Commissioners Elliott, Josefiak, McDonald, McGarry,
and Thomas voted affirmatively for the decision;

Commissioner Aikens was not present.

Attest:

7

Marjorie W. Emmons
Selretary of the Commission
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FEDERAL ELECTION COMMISSION
WASHING TON, D C. 20463 Ooctheria NT990

Chaim H. Zimbalist, Esquire
101 South Hanley Road; Suite 1750
Clayton, Missouri 63105

RE: MUR 2632
St. Louisians for Better
Government and
Bernard Pasternak, as
treasurer

Dear Mr. Zimbalist:

On September 25, 1990, the Federal Election Commission
found that there is probable cause to believe your clients,
St. Louisians for Better Government and Bernard Pasternak, as
treasurer, violated 2 U.S.C. § 44la(a){(2)(A), a provision of the
Federal Election Campaign Act of 1971, as amended, in connection
with a contribution to the 1986 John Evans Senate campaign.

The Commission has a duty to attempt to correct such
violations for a period of 30 to 90 days by informal methods of
conference, conciliation, and persuasion, and by entering into a
conciliation agreement with a respondent. 1If we are unable to
reach an agreement during that period, the Commission may
institute a civil suit in United States District Court and seek
payment of a civil penalty.

Enclosed is a conciliation agreement that the Commission
has approved in settlement of this matter. If you agree with the
provisions of the enclosed agreement, please sign and return it,
along with the civil penalty, to the Commission within ten days.
I will then recommend that the Commission accept the agreement.
Please make your check for the civil penalty payable to the
Federal Election Commission.

If you have any questions or suggestions for changes in the
enclosed conciliation agreement, or if you wish to arrange a
meeting in connection with a mutually satisfactory conciliation
agreement, please contact John Canfield, the attorney assigned to
this matter, at (202) 376-8200.

! General Counsel

Enclosure L//

Conciliation Agreement
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SWITE 200, PARK FPLACE TELEPHONE
277 NO. 6TH STRERT (208) 342.6571

TELECOMER
(208) 343-9492
(208) 342-8020

September 21, 1990

Mr. John Canfield 2

Office of the General Counsel 3 ‘fg

Federal Election Commission -
— Washington, D.C. 20463 g; =
: ey
i Re: MUR 2632--Idaho State Democratic Party Federal Account and Joe = ‘3%
N Berenter, as treasurer = g‘:’
N Dear Mr. Canfield: & .fg'
M 2

I apologize again for the long delay in responding to your inquiries about MUR

2632. We have done our best to investigate the circumstances surrounding this matter,
o but have not turned up any information that has not been furnished to the FEC in
< previous filings. Our task has been made more difficult by the fact that there is no one
left in the employ of the Idaho Democratic Party who was involved with finances
= during the 1986 campaign, and all the Party officers, including myself, took office in
1988.
> Consequently, the Idaho Democratic Party requests pre-probable cause
conciliation. It is our hope that this matter can be resolved with a minimum of
proceedings.
Sincerely yours we O
'Q :
@@
[\S)
Conle = £
Chmr Idaho Democratic Party =% .
w T
CW:cw w -
N

LT
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

SENSITIVE

)
)
Idaho State Democratic Party - )
Federal Account and Joe )
Berenter, as treasurer ;
)

)

)

MUR 2632

National Action Committee -
NACPAC and Stephen Bittel
as treasurer
GENERAL COUNSEL’S REPORT
BACKGROUND
Pursuant to 2 U.S.C. § 438(b), the Audit Division conducted
an audit of the St. Louisians for Better Government ("St.
Louisians"). On October 17, 1988, the Commission found reason to
believe that St. Louisians and its treasurer violated 2 U.S.C.
§ 44la(a)(2)(A) by making an excessive contribution earmarked to
the 1986 Senate campaign of John Evans. On that same date the
Commission also found reason to believe that the Idaho State
Democratic Party-Federal Account (the "Idaho Democratic Party")
and its treasurer1 violated 11 C.F.R. § 110.6(c) by failing to
report the original source and the intended recipient of the
earmarked St. Louisians’ contribution to the Evans campaign.
After the issuance of a subpoena, the Idaho Democratic
Party submitted answers to the Commission’s interrogatories on
December 4, 1989. On February 13, 1990, the Commission returned

to the General Counsel’s Office a report recommending that the

1. The current treasurer of the Idaho State Democratic
Party-Federal Account is Joe Berenter.
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Commission take no further action against the Idaho Democratic
Party and the St. Louisians in this matter. A subpoena to
produce documents and an order to submit written answers was
issued by the Commission on April 9, 1990, to the 1daho
Democratic Party. Answers and documents submitted by the Idaho
Democratic Party were received by the Commission on May 21, 1990.
Oon July 13, 1990, the Commission found reason to believe that the
National Action Committee - NACPAC ("NACPAC") and Stephen Bittel,

as treasurer, violated 2 U.S.C. § 44la(a)(2)(A) by making an

excessive contribution earmarked to the Evans campaign. On that
same date the Commission also found reason to believe that the
Idaho Democratic Party violated 2 U.S.C. § 441la(a)(8) and
11 C.F.R. 110.6(c) by failing to properly report this earmarked
contribution from NACPAC to the Evans campaign. NACPAC filed its
response to the Commission’s finding on August 8, 1990, and also
requested pre-probable cause conciliation. The Commission denied
at that time the request for conciliation on September 20, 1990.
On August 10, 1990, the Commission issued a subpoena to the Idaho
Democratic Party’s bank concerning records of other contributions
made at the time in question. The subpoenaed documents were
received by the Commission on September 10, 1990. See
Attachment 1. The Idaho Democratic Party requested pre-probable
cause conciliation on September 25, 1990. See Attachment 2.
II. ANALYSIS

The Federal Election Campaign Act of 1971, as amended (the
"Act"), provides that a multicandidate committee may make up to

$5,000 in contributions to any candidate or his or her authorized
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committee in each election. 2 U.S.C. § 441a(a)(2)(A). The Act
further provides that dontributions made by a person that are
earmarked or otherwise directed through an intermediary or
conduit to a candidate shall be treated as contributions from
that person to the candidate. 2 U.S.C. § 44la(a)(8). Moreover,
the intermediary or conduit must report the original source and
the intended recipient of the contribution to the Comm‘s~ion, the
Clerk of the House of Representatives, or the Secretary of the
Senate, as appropriate, and to the intended recipient. 2 U.S.C.
§ 441a(a)(8) and 11 C.F.R. § 110.6(c).
Commission regulations define "earmarking" as:

a designation, instruction, or encumbrance

({including those which are direct or indirect,

express or implied, oral or written) which

results in all or any part of a contribution or

expenditure being made to, or expended on behalf

of, a clearly identified candidate or a

candidate’s authorized committee.
11 C.F.R. § 110.6(b).

The Commission has determined that the earmarking
provisions of the Act apply to contributions made by individuals
to a state party committee which are designated to be used for
coordinated party expenditures on behalf of a particular federal
candidate. Therefore, even though the funds are not directly
forwarded to the candidate or his or her committee, the
contributions are considered earmarked to that candidate and
subject to the limitations of the Act. The

Commission has also found that the earmarking provisions of the

Act are applicable where individuals have contributed to a state

party committee knowing that the state party committee would use
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the contributions to pay for the debts of the candidate’s
committee. See MUR 377 and MUR 752.

Commission regulations in effect in 1986 provided that
contributions made after the primary election, if not designated
in writing at the time of the contribution as being for the
primary election, will be treated as if designated for the
general election. 11 C.F.R. § 110.1(a)(2).

Pinally, Commission regulations also provide that a person
may contribute directly to a candidate or his or her authorized
committee with respect to a particular election, and then also
contribute to a political committee which has supported or
anticipates supporting that same candidate in that same election
so long as the political committee is not the candidate’s
principal or authorized campaign committee, the contributor does
not retain control over the funds, and the contributor does not
give with the knowledge that a substantial portion will be
contributed to or expended on behalf of that candidate for that
same election. 11 C.F.R. § 110.1(h).

A. THE IDAHO DEMOCRATIC PARTY VIOLATED 2 U.S.C.

§ 441a(a)(8) and 11 C.F.R. § 110.6(c) BY FAILING

TO PROPERLY REPORT AN EARMARKED CONTRIBUTION FROM

THE ST. LOUISIANS FOR BETTER GOVERNMENT.

St. Louisians made direct contributions of $5,000 on
December 8, 1985 and October 9, 1986 to the 1986 Senatorial
campaign of John Evans for the primary and general elections. 1In
addition, St. Louisians also made a $2,500 contribution to the

Idaho Democratic Party on October 24, 1986. 1In the cover letter

accompanying the check, the St. Louisians note: "[w]e are
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pleased to enclose a check for $2,500 to help in the election of
John Evans to the United States Senate....Please convey our best

"2 The letter was addressed to Betty

wishes to the governor.
Ahrens and Barney Gottstein of the Idaho Democratic Party.
According to the Audit Referral material, Betty Ahrens was also
employed part-time by the Evans’ campaign committee at the time.

The Idaho Democratic Party disclosed the receipt of the
$2,500 contribution from the St. Louisians on October 31, 1986 in
its 1986 Post-General Election Report. The 1986 Post-General
Election Report covered the period from October 16 through
November 24, 1986, including the election of November 4, 1986.
This report shows that after the contribution from St. Louisians
was posted on October 31st, the Idaho Democratic Party made
operating expenditures in the amount $2,171.95, consisting of
salaries and tax payments. Additionally, this report discloses
coordinated party expenditures totaling $15,852.45 made on behalf
of the Evans campaign, consisting of $12,252.45 for an "Election
Day Mailgram" and $3,600.00 for postage of that mailgram.
Attachment 6. The 1986 Year-End Report shows that this was the
only coordinated party expenditure made by the Idaho Democratic
Party during 1986.

The Idaho Democratic Party, in its responses to the

Commission’s interrogatories and subpoena to produce written

2. On September 25, 1990, the Commission found probable
cause to believe that the St. Louisians violated 2 U.S.C.
44la(a)(2)(A) in making this contribution. The General
Counsel’s Office is currently pursuing conciliation with
the St. Louisians.
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documents, states that in October 1986, a representative from St.
Louisians telephoned the Idaho Democratic Party and spoke with
Betty Ahrens, then treasurer of the Idaho Democratic Party.
Ahrens informed the St. Louisians that contributions received by
the Ydaho Democratic Party would be used on behalf of all three
federal candidates and would not be specifically earmarked for
the John Evans campaign. Shortly thereafter, the Idaho
Democratic Party received the letter and contribution in question

from St. Louisians. During this period of time, Betty Ahrens was

also employed on a part-time basis by the Evans campaign. The

Idaho Democratic Party further states that it is not aware of any
conversations between the Idaho Democratic Party and the Evans
Senatorial campaign concerning the St. Louisians’ contribution.
Moreover, in response to the Audit Division’s inquiry, St.
Louisians submitted to the Commission a letter from the Idaho
Democratic Party stating that the $2,500 contribution was not
specifically used for the Evans campaign, but was used in its
State Party Works Program for a get out the vote drive "which
benefited all the federal candidates". However, the reports
filed with the Commission show that most of the funds expended
between the time of the St. Louisians’ contribution and the
election were spent as coordinated party expenditures on behalf
of the Evans campaign.

In response to the Commission’s findings, the St. Louisians
also submitted letters from Michael Litwack, past president of
St. Louisians, and from Dr. Carl Lyss. Litwack states that it is

"his honest recollection" that the sole intent of the
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contribution was to aid in getting out the vote in Idaho and not
for any specific candidate. Dr. Lyss forwarded the check and
letter to the Idaho Democratic Party because Litwack was out of
town at the time. Lyss states that his reference to Governor
Evans was "strictly a personal good luck", and was not meant to
infer that the funds were to be used directly for the Evans
campaign. Lyss further states that the funds were to be used to
help get out the vote.

The letters submitted by Michael Litwack, Carl Lyss and the
Idaho Democratic Party do not overcome the appearance that the
$2,500 contribution made by the St. Louisians was earmarked for
the Evans Senatorial campaign. The letter which accompanied the
check at the time the contribution was made states that the funds
enclosed are "to help in the election of John Evans to the United
States Senate". The Idaho Democratic Party failed to report this
as an earmarked contribution to the Commission, the Secretary of
the Senate and to the intended recipient in violation of 2 U.S.C.
§ 44la(a)(8) and 11 C.F.R. § 110.6(c), which resulted in an
excessive contribution to Evans by the St. Louisians.

B. THE NATIONAL ACTION COMMITTEE - NACPAC VIOLATED

2 U.S.C. § 441a(a)(2)(A) BY MAKING AN EXCESSIVE

CONTRIBUTION EARMARKED FOR THE EVANS CAMPAIGN; AND

THE IDAHO DEMOCRATIC PARTY VIOLATED 2 U.S.C.

§ 44la(a)(8) AND 11 C.F.R. § 110.6(c) BY FAILING TO

PROPERLY REPORT THE EARMARKED CONTRIBUTION.

With regard to the NACPAC contribution, NACPAC made a
$5,000 contribution directly to the Evans Senatorial campaign on

June 26, 1986. This contribution was reported as an itemized

contribution on the Evans campaign’s 1986 July quarterly report.




This contribution was made one month after the Idaho primary

election, which was held on May 27, 1986. Since there is no

indication on the Evans’ quarterly report that the contribution

from NACPAC was designated for the primary election, it must be
treated as if it was designated for the general election.

11 C.F.R. § 110.1(a)(2). Subsequent to this direct contribution
to the Evans campaign, NACPAC made a $3,000 contribution to the
Idaho Democratic Party on October 24, 1986. A notation on the
face of the check reads: "Gov. John Evans - Senate Campaign." It
appears that the notation on this check indicates an intent for
the funds to be used on behalf of the Evans campaign, thus
constituting earmarking.

The Idaho Democratic Party reported the receipt of the
NACPAC contribution on its 1986 Post-General Election Report,
dated December 1, 1986. The contribution was itemized, but there
is no reference or indication in the report that the contribution
was earmarked for the Evans campaign. Thus, using the rationale
stated above, NACPAC made an earmarked contribution of $3,000 to
the Evans campaign through the Idaho Democratic Party. Because
NACPAC had already made a $5,000 contribution directly to the
Evans campaign for that same election, this results in an
excessive contribution by NACPAC in violation of 2 U.S.C.

§ 44la(a)(2)(A). Additionally, the Idaho Democratic Party did
not properly report this earmarked contribution to the
Commission, the Secretary of the Senate and the intended
recipient, as required by the Act, resulting in another violation

of 2 U.S.C. § 441la(a)(8) and 11 C.F.R. § 110.6(c).
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Finally, the subpoenaed bank records concerning the Idaho
Democratic Party did not reveal any further evidence of any other
earmarked contributions to the Evans campaign during the time
period in question. NACPAC’s response filed in August, 1990,
also indicated that there may have been a fundraiser held for the
Evans campaign in Miami during the summer of 1986. However, a
review of the reports filed by both NACPAC and the Evans campaign
failed to disclose any evidence of a fundraiser being held by
NACPAC in 1986 for the benefit of the Evans campaign.

III. DISCUSSION OF CONCILIATION PROVISIONS AND CIVIL PENALTY

IV. RECOMMENDATIONS

1. Enter into conciliation with the Idaho State Demgcratic
Party - Federal Account and Joe Berenter, as treasurer, prior to
a finding of probable cause to believe.
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2. Enter into conciliation with the National Action
Committee - NACPAC and Stephen Bittel, as treasurer, prior to a
finding of probable cause to believe.

3. Approve the attached proposed conciliation agreements
and the appropriate letters.

Lawrence M. Noble
General Counsel

/4] e BY: %@\4
Date ! 5 Lois GJ Lerner

Associate General Counsel

Attachments
1. Subpoenaed documents - Idaho
2. Requests for pre-probable cause conciliation (2)
3. Proposed conciliation agreement - Idaho
4. Proposed conciliation agreement - NACPAC

Staff assigned: John Canfield




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Idaho State Democratic Party - MUR 2632

Federal Account and Joe
Berenter, as treasurer;

National Action Committee -
NACPAC and Stephen Bittel
as treasurer.

N T i P P mP uP

CERTIFICATION
N
& I, Marjorie W. Emmons, Secretary of the Federal Election
Ne) Commission, do hereby certify that on October 24, 1990, the
= Commission, decided by a vote of 5-0 to take the following
actions MUR 2632:
A\
o 1. Enter into conciliation with the Idaho State
Democratic Party - Federal Account and Joe
< Berenter, as treasurer, prior to a finding

of probable cause to believe.

2. Enter into conciliation with the National
Action Committee - NACPAC and Stephen Bittel,
- as treasurer, prior to a finding of probable
cause to believe.

(Continued)




Federal Election Commission
Certification for MUR 2632
October 24, 1990

3. Approve the conciliation agreements and the
appropriate letters, as recommended in the
General Counsel’s Report dated October 19,

1990.

Commissioners Aikens, Elliott, Josefiak, McGarry,

and Thomas voted affirmatively for the decision; Commissioner

McDonald did not cast a vote.

Attest:

lo-d5-70 ‘ Z/W
Date arjorie W. Emmons

Secreltary of the Commission

Received in the Secretariat: Mon., Oct. 22, 1990 12:40 p.m.
Circulated to the Commission: Mon., Oct. 22, 1990 4:00 p.m.
Deadline for vote: Wed., Oct. 24, 1990 4:00 p.m,.

dr




FEDERAL ELECTION COMMISSION

WASHING,TON, D.C. 20463
October 30, 1990

Idaho State Democratic Party - Federal Account
Mr. Joe Berenter, Treasurer

P.0O. Box 445

Boise, Idaho 83701

RE: MUR 2632

Idaho State Democratic Party -
Federal Account and Joe
Berenter, as treasurer

Dear Mr. Berenter:

On October 17, 1988, the Federal Election Commission found
reason to believe that the 1daho State Democratic Party - Federal

< Account and you, as treasurer, violated 11 C.F.R. § 110.6(c).

Additionally, on July 13, 1990, the Commission found reason to

- believe that the Idaho State Democratic Party - Federal Account
& and you, as treasurer, violated 2 U.S.C. § 44la(a)(8) and

11 C.F.R. § 110.6(c). At your request, on October 24, 1990, the
- Commission determined to enter into negotiations directed towards

reaching a conciliation agreement in settlement of this matter
prior to a finding of probable cause to believe.

Enclosed is a conciliation agreement that the Commission

O has approved in settlement of this matter. If you agree with the
’ provisions of the enclosed agreement, please sign and return it,
<t along with the civil penalty, to the Commission. 1In light of the

fact that conciliation negotiations, prior to a finding of
™ probable cause to believe, are limited to a maximum of 30 days,

you should respond to this notification as soon as possible.

~ If you have any questions or suggestions for changes in the
agreement, or if you wish to arrange a meeting in connection with
a mutually satisfactory conciliation agreement, please contact
John Canfield, the attorney assigned to this matter, at (202)

376-8200.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois G. Lerner
Associate General Counsel

Enclosure
Conciliation Agreement
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FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463
October 30, 1990

National Action Committee - NACPAC

Mr. Stephen Bittel, Treasurer

201 South Biscayne Blvd.; Suite 880

Miami, Florida 33131
RE: MUR 2632
National Action Committee -
NACPAC and Stephen Bittel,
as treasurer

Dear Mr. Bittel:

On July 13, 1990, the Federal Election Commission found
reason to believe that the National Action Committee - NACPAC and
you, as treasurer, violated 2 U.S.C. § 441la(a)(2)(A). At your
request, on October 24, 1990, the Commission determined to enter
into negotiations directed towards reaching a conciliation
agreement in settlement of this matter prior to a finding of
probable cause to believe.

Enclosed is a conciliation agreement that the Commission
has approved in settlement of this matter. If you agree with the
provisions of the enclosed agreement, please sign and return it,
along with the civil penalty, to the Commission. 1In light of the
fact that conciliation negotiations, prior to a finding of
probable cause to believe, are limited to a maximum of 30 days,
you should respond to this notification as soon as possible.

If you have any questions or suggestions for changes in the
agreement, or if you wish to arrange a meeting in connection with
a mutually satisfactory conciliation agreement, please contact
John Canfield, the attorney assigned to this matter, at (202)
376-8200.

Sincerely,

Lawrence M. Noble
General Counsel

= —

BY: Lois G. Lerner
Associate General Counsel

Enclosure
Conciliation Agreement
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

St. Louisians for Better MUR 2632
Government and Bernard
Pasternak, as treasurer

GENERAL COUNSEL’S REPORT

I. BACKGROUND

Attached is a conciliation agreement which has been signed
by Bernard Pasternak, treasurer of the St. Louisians for Better

Government.

II. RECOMMENDATIONS

1. Accept the attached conciliation agreement with St.
Louisians for Better Government and Bernard Pasternak, as

treasurer.




Rod

2., Close the file as it pertains to this respondent.

3. Approve the appropriate letter.

Lawrence M. Noble
General Counsel

/////ﬁd ARG T

Lois G. Ledrner
Associate General Counsel

Attachments
1. Conciliation agreement
2. Photocopy of civil penalty check

Staff Assigned: John Canfield




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

St. Louisians for Better Government MUR 2632

and Bernard Pasternak, as treasurer.

-’ N’

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal Election
Commission, do hereby certify that on November 13, 1990, the

Commission decided by a vote of 6-0 to take the following

actions MUR 2632:

1. Accept the conciliation agreement with
St. Louisians for Better Government and
Bernard Pasternak, as treasurer, as
recommended in the General Counsel’s
Report dated November 1, 1990.

2. Close the file as it pertains to this
respondent.

3. Approve the appropriate letter, as
recommended in the General Counsel’s
Report dated November 1, 1990.

Commissioners Aikens, Elliott, Josefiak, McDonald, McGarry,

and Thomas voted affirmatively for the decision.

Attest:
(/13 /72 Q{\/o&ég, M
/Date’ Marjorie W. Emmons

cretary of the Commission

Received in the Secretariat: Fri., November 2, 1990 4:47 p.m.
Circulated to the Commision: Mon., November 5, 1990 11:00 a.m.
Deadline for vote: Tues., November 13, 1990 4:00 p.m.

dr




FEDERAL ELECTION COMMISSION

WASHINGTON, D.C. 20463
November 20, 1990

Chaim H. Zimbalist, Esquire
101 South Hanley Road
Clayton, Missouri 63105

RE: MUR 2632

St. Louisians for Better
Government and Bernard
Pasternak, as treasurer

Dear Mr. Zimbalist:

On November 13, 1990, the Federal Election Commission
accepted the signed conciliation agreement and civil penalty
submitted on your client’s behalf in settlement of a violation of
2 U.S.C. § 441a(a)(2)(A), a provision of the Federal Election
Campaign Act of 1971, as amended. Accordingly, the file has been
closed in this matter as it pertains to your clients.

This matter will become a part of the public record within
30 days after it has been closed with respect to all other
respondents involved. 1If you wish to submit any factual or legal
materials to appear on the public record, please do so within ten
days. Such materials should be sent to the Office of the General
Counsel. Please be advised that information derived in
connection with any conciliation attempt will not become public
without the written consent of the respondent and the Commission.
See 2 U.S.C. § 437g(a)(4)(B). The enclosed conciliation
agreement, however, will become a part of the public record.

The Commission reminds you that the confidentiality
provisions of 2 U.S.C. §§ 437g(a)(4)(B) and 437g(a)(12)(A) remain
in effect until the entire matter has been closed. The
Commission will notify you when the entire file has been closed.
In the event you wish to waive confidentiality under 2 U.S.C.

§ 437g(a)(12)(A), written notice of the waiver must be submitted
to the Commission. Receipt of the waiver will be acknowledged in
writing by the Commission.
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Page Two
MUR 2632
St. Louisians

Enclosed you will find a copy of the fully executed

conciliation agreement for your files. 1If you have any
questions, please contact John Canfield, the attorney assigned to

this matter, at (202) 376-8200.
Sincerely,

Lawrence M. Noble
General Counsel

=79 —

BY: Lois G. Lerner
Associate General Counsel

Enclosure
Conciliation Agreement




BEFORE THE FEDERAL ELECTION COMMISSION
In the Matter of

St. Louisians for Better MUR 2632
Government and Bernard

Pasternak, as treasurer

N e Nt N Nt

CONCILIATION AGREEMENT
This matter was initiated by the Federal Election Commission

("Commission"), pursuant to information ascertained in the normal

course of carrying out its supervisory responsibilities. The
Commission found probable cause to believe that St. Louisians for
Better Government and Bernard Pasternak, as treasurer,
("Respondents”") violated 2 U.S.C. § 441a{a)(2)(A).
NOW, THEREFORE, the Commission and the Respondents, having
duly entered into conciliation pursuant to 2 U.S.C.
§ 437g(a)(4)(A)(i), do hereby agree as follows:
I. The Commission has jurisdiction over the Respondents
and the subject matter of this proceeding.
I1. Respondents have had a reasonable opportunity to
demonstrate that no action should be taken in his matter.
III. Respondents enter voluntarily into this agreement with
the Commission.
IV. The pertinent facts in this matter are as follows:
1. St. Louisians for Better Government is a political
committee within the meaning of 2 U.S5.C. § 431(4).
2., Mr. Bernard Pasternak is the current treasurer of
St. Louisians for Better Government. Ms. Bunny Goldwasser was

treasurer at the time of the contributions in question in 1986.
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3. The Federal Election Campaign Act of 1971, as

amended (the "Act"), provides that a multicandidate committee may
make up to $5,000 in contributions to any candidate or his or her
authorized committee in each election. 2 U.S.C. § 44la(a)(2)(A).

4. The Act further provides that contributions made by
a person which are earmarked or otherwise directed through an
intermediary or conduit to a candidate shall be treated as
contributions from that person to the candidate. 2 U.S.C.

§ 441a(a)(8). Moreover, the intermediary or conduit must report
the original source and the intended recipient of the
contribution to the Commission, the Clerk of the House of
Representatives, or the Secretary of the Senate, as appropriate,
and to the intended recipient. 2 U.S.C. § 441a(a)(8) and

11 C.F.R. § 110.6(c).

5. Commission regulations define "earmarking” as
"a designation, instruction, or encumbrance (including those
which are direct or indirect, express or implied, oral or
written) which results in all or any part of a contribution or
expenditure being made to, or expended on behalf of, a clearly
identified candidate or a candidate’s authorized committee.”

11 C.F.R. § 110.6(b).

6. The Commission has determined that the earmarking
provisions of the Act apply to contributions made by individuals
to a state party committee which are designated to be used for
coordinated party expenditures on behalf of a certain federal
candidate. Even though such funds are not forwarded directly to

a candidate’s committee, the contributions are considered




3=

earmarked to that candidate and subject to the limitations of the
Act. The Commission has also found that the earmarking
provisions of the Act are applicable where individuals have
contributed to a state party committee knowing that the state
party committee would use the contributions to pay for the debts
of the candidate’s committee. See MUR 377 and MUR 752.

7. Commission requlations state that a person may

contribute to a candidate or that candidate'’s authorized

committee with respect to an election and also contribute to a
political committee which has supported or anticipates supporting
that same candidate in that same election so long as the
political committee is not the candidate'’s principal or
authorized committee, the contributor does not retain control
over the funds, and the contributor does not give with the
knowledge that a substantial portion will be contributed to or
expended on behalf of that same candidate in that same election.
11 C.F.R. § 110.1(h).

8. St. Louisians for Better Government made two direct
contributions to the John Evans 1986 Senate campaign on December
8, 1985 and October 9, 1986, for the primary and general
elections, respectively.

9. St. Louisians for Better Government also made a
$2,500 contribution to the Idaho State Democratic Party - Federal
Account on October 24, 1986. A cover letter from the St.
Louisians for Better Government stated: "[w]e are pleased to
enclose a check for $2,500 to help in the election of John Evans

to the United States Senate....Please convey our best wishes to




g
the governor." Pursuant to 11 C.F.R. § 110.6(b), this
constituted earmarking of the funds to the Evans campaign.
10. Most of the funds expended by the Idaho State
Democratic Party between the posting of the St. Louisians’

contribution and the general election were on behalf of the Evans

Senatorial campaign. According to records filed with the

Commission, the Idaho State Democratic Party made operating
expenditures in the amount of $2171.95 after the St. Louisians’
contribution was posted on October 31, 1986. The reports also
disclose coordinated party expenditures made on behalf of the
Evans campaign after the St. Louisians’ contribution totaling
$15,852.45. The 1986 Year End Report shows that this was the
only coordinated party expenditure made by the Idaho State
Democratic Party during 1986.
V. Respondents made a $2,500 contribution to the Idaho

State Democratic Party - Federal Account, which was earmarked for
use in the 1986 John Evans Senate campaign, in violation of
2 U.S.C. § 44la(a)(2)(a).

VI. Respondents will pay a civil penalty to the Federal
Election Commission in the amount of nine hundred dollars
($900), pursuant to 2 U.S.C. § 437g(a)(5)(A).

VII. The Commission, on request of anyone filing a complaint
under 2 U.S.C. § 437g(a)(l) concerning the matters at issue
herein or on its own motion, may review compliance with this
agreement. If the Commission believes that this agreement or any
requirement thereof has been violated, it may institute a civil

action for relief in the United States District Court for the




District of Columbia.

VIiI. This agreement shall become effective as of the date
that all parties hereto have executed same and the Commission has
approved the entire agreement.

IX. Respondents shall have no more than thirty (30) days
from the date this agreement becomes effective to comply with and

implement the requirements contained in this agreement and to so

notify the Commission.

X. This Conciliation Agreement constitutes the entire
agreement between the parties on the matters raised herein, and
no other statement, promise, or agreement, either written or
oral, made by either party or by agents of either party, that is

not contained in this written agreement shall be enforceable.
FOR THE COMMISSION:

Lawrence M. Noble
General Counsel

BY: m /] /.20//70

Lois G. kerner Date 7
Associate General Counsel

FOR THE RESPONDENTS:

Ao oned Mrtiwerd Tonsseeee (0 <2 F—20
Name Date
Position




FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

1990

November 26,

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

National Action Committee - NACPAC
Stephen Bittel, Treasurer

201 South Biscayne Blvd.; Suite 880
Miami, Florida 33131

RE: MUR 2632
National Action Committee -
NACPAC and Stephen Bittel,

as treasurer

Dear Mr. Bittel:

On October 30, 1990, you were notified that, at your
request, the Federal Election Commission determined to enter into
negotiations directed toward reaching a conciliation agreement in
settlement of this matter prior to a finding of probable cause to
believe. On that same date you were sent a conciliation

agreement offered by the Commission in settlement of this matter.

}
v

3

Please note that conciliation negotiations entered into
prior to a finding of probable cause to believe are limited to a
maximum of 30 days. To date, you have not responded to the
proposed agreement. The 30 day period for negotiations will soon
expire. Unless we receive a response from you within five days,
this Office will consider these negotiations terminated and will
proceed to the next stage of the enforcement process.

J 490

1

Should you have any questions, please contact John
Canfield, the attorney assigned to this matter, at (202)
376-8200.

Sincerely,

Lawrence M. Noble
General Counsel

7y

BY: George F. Rishel
Assistant General Counsel
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SENSITIVE

BEFORE THE FEDERAL ELECTION COMMISSION
In the Matter of

Idaho State Democratic MUR 2632
Party - Federal Account
and Joe Berenter,

as treasurer

' P N P s “ewP

GENERAL COUNSEL'’S REPORT
I. BACKGROUND
Attached is a conciliation agreement which has been signed

by Conley Ward, Chairman of the Idaho State Democratic Party.

II. RECOMMENDATIONS

1. Accept the attached conciliation agreement with
the Idaho State Democratic Party - Federal Account and Joe
Berenter, as treasurer.
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2. Close the file as it pertains to this respondent.

3. Approve the appropriate letter.

Lawrence M. Noble
General Counsel

BY: Cf &.,————-'—

Dat Lois G. Lerner
Associate General Counsel

Attachments
1. Conciliation agreement
2. Photocopy of civil penalty check

staff Assigned: John Canfield
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Idaho State Democratic MUR 2632
Party - Federal Account

and Joe Berenter, as

treasurer.

CERTIFICATION

1, Marjorie W. Emmons, Secretary of the Federal Election
Commission, do hereby certify that on November 29, 1990, the
Commission decided by a vote of 6-0 to take the following
actions in MUR 2632:
1. Accept the conciliation agreement with the Idaho
State Democratic Party - Federal Account and Joe
Berenter, as treasurer, as recommended in the
General Counsel’s Report dated November 26, 1990.
Close the file as it pertains to this respondent.
Approve the appropriate letter, as recommended in
the General Counsel’s Report dated November 26,
1990.

Commissioners Aikens, Elliott, Josefiak, McDonald, McGarry,

and Thomas voted affirmatively for the Decision.

Attest:

dl-29-99 WA%L&&)Z‘;:WM/

Marjorie W. Emmons
Se retary of the Commission

Received in the Secretariat: Tues., November 27, 1990 4:00 p.m.
Circulated to the Commission: Tues., November 27, 1990 4:00 p.m.
Deadline for vote: Thurs., November 29, 1990 4:00 p.m.

dr
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463
December 4, 1990

Mr. Conley Ward, Chairman
Idaho State Democratic Party
P.O. Box 445

Boise, Idaho 83701

RE: MUR 2632

Idaho State Democratic Account-
Federal Account and Joe
Berenter, as treasurer

Dear Mr. Ward:

on November 29, 1990, the Federal Election Commission
accepted the signed conciliation agreement and civil penalty
submitted on behalf of the Idaho State Democratic Party -~ Federal
Account and Joe Berenter, as treasurer, in settlement of
violations of 2 U.S.C. § 441la(a)(8), a provision of the Federal
Election Campaign Act of 1971, as amended. Accordingly, the file
has been closed in this matter as it pertains to the Idaho State
Democratic Party - Federal Account and Joe Berenter, as

treasurer.

This matter will become a part of the public record within
30 days after it has been closed with respect to all other
respondents involved. If you wish to submit any factual or legal
materials to appear on the public record, please do so within ten
days. Such materials should be sent to the Office of the General
Counsel. Please be advised that information derived in
connection with any conciliation attempt will not become public
without the written consent of the respondent and the Commission.
See 2 U.S.C. § 437g(a)(4)(B). The enclosed conciliation
agreement, however, will become a part of the public record.

The Commission reminds you that the confidentiality
provisions of 2 U.S.C. §§ 437g(a)(4)(B) and 437g(a)(12)(A) remain
in effect until the entire matter has been closed. The
Commission will notify you when the entire file has been closed.
In the event you wish to waive confidentiality under 2 U.S.C.

§ 437g(a)(12)(A), written notice of the waiver must be submitted
to the Commission. Receipt of the waiver will be acknowledged in
writing by the Commission.




MUR 2632
Page Two

Enclosed you will find a copy of the fully executed
conciliation agreement for your files. If you have any
questions, please contact John Canfield , the attorney assigned
to this matter, at (202) 376-8200.

Sincerely,

Lawrence M. Noble
General Counsel

"

(A

Lois G. ‘Lerner
Associate General Counsel

Enclosure
Conciliation Agreement




BEFORE THE FEDERAL ELECTION COMMISSION
In the Matter of

MUR 2632
Idaho State Democratic Party -

Federal Account and Joe Berenter,
as treasurer
CONCILIATION AGREEMENT
This matter was initiated by the Federal Election

Commission ("Commission”), pursuant to information ascertained in

the normal course of carrying out its supervisory

responsibilities. The Commission found reason to believe that

the Idaho State Democratic Party - Federal Account and Joe
Berenter, as treasurer, ("Respondent") violated 2 U.S.C.
§ 44l1a(a)(8) and 11 C.F.R. § 110.6(c).

NOW, THEREFORE, the Commission and the Respondent, having
participated in informal methods of conciliation, prior to a
finding of probable cause to believe, do hereby agree as follows:

I. The Commission has jurisdiction over the Respondent
and the subject matter of this proceeding, and this agreement has
the effect of an agreement entered pursuant to 2 U.S.C.

§ 437g(a)(4)(Aa)(i).

I1. Respondent has had a reasonable opportunity to
demonstrate that no action should be taken in this matter.

III. Respondent enters voluntarily into this agreement

with the Commission.
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Iv. The pertinent facts in this matter are as follows:

1. The Idaho State Democratic Party - Federal
Account is a political committee within the meaning of 2 U.S.C.

§ 431(4).

2. Joe Berenter is the treasurer of the Idaho State
Democratic Party - Federal Account.

3. The Federal Election Campaign Act of 1971, as
amended (the "Act"), provides that a multicandidate committee may
make up to $5,000 in contributions to any candidate or his or her
authorized committee in each election. 2 U.S.C. § 44la(a)(2)(A).
The Act also provides that contributions made by a person that
are earmarked or otherwise directed through an intermediary or
conduit to a candidate shall be treated as contributions from
that person to the candidate. 2 U.S.C. § 441a(a)(8). Moreover,
the intermediary or conduit must report the original source and
the intended recipient of the contribution to the Commission and
to the Clerk of the House of Representatives or the Secretary of
the Senate, as appropriate, and to the intended recipient.

2 U.S.C. § 441a(a)(8) and 11 C.F.R. § 110.6(c).

4. Commission regulations define "earmarking" as:

"a designation, instruction, or encumbrance (including those
which are direct or indirect, express or implied, oral or
written) which results in all or any part of a contribution or
expenditure being made to, or expended on behalf of, a clearly

identified candidate or a candidate’s authorized committee."

11 C.F.R. § 110.6(b).




5. On October 24, 1986, the St. Louisians for Better
Government made a $2,500 contribution to the Idaho State
Democratic Party - Pederal Account. In the cover letter
accompanying this check, the St. Louisians wrote: "[w]e are
pleased to enclose a check for $2,500 to help in the election of
John Evans to the United States Senate....Please convey our best
wishes to the governor." This constituted an earmarked

contribution to the 1986 John Evans Senate campaign.

6. On October 24, 1986, the National Action
Committee - NACPAC made a $3,000 to the Idaho State Democratic
Party - Federal Account. A notation on the face of the check
stated: "Gov. John Evans - Senate Campaign.” This constituted an
earmarked contribution to the 1986 John Evans campaign.

7. The Idaho State Democratic Party - Federal
Account failed to report both of these earmarked contributions to
the Commission, the Secretary of the Senate, and to the intended
recipient.

V. Respondent failed to report to the Commission, the
Secretary of the Senate and the intended recipient a $2,500
earmarked contribution from the St. Louisians for Better
Government, in violation of 2 U.S.C. § 44la(a)(8) and
11 C.F.R. § 110.6(c). Respondent also failed to report to the

Commission, the Secretary of the S@nate and the intended
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recipient a $3,000 earmarked contribution from the National
Action Committee - NACPAC, in violation of 2 U.8.C. § 441la(a)(8)
and 11 C.F.R. § 110.6(c).

VI. Respondent will pay a civil penalty to the Federal
Election Commission in the amount of two thousand seven hundred
dollars ($2,700), pursuant to 2 U.S.C. § 437g(a)(5)(A).

VII. The Commission, on request of anyone filing a
complaint under 2 U.5.C. § 437g(a)(1l) concerning the matters at
issue herein or on its own motion, may review compliance with
this agreement. If the Commission believes that this agreement
or any requirement thereof has been violated, it may institute a
civil action for relief in the United States District Court for
the District of Columbia.

VIII. This agreement shall become effective as of the date
that all parties hereto have executed same and the Commission has
approved the entire agreement.

IX. Respondent shall have no more than 30 days from the
date this agreement becomes effective to comply with and
implement the requirements contained in this agreement and to so
notify the Commission.

X. This Conciliation Agreement constitutes the entire

agreement between the parties on the matters raised herein, and




no other statement, promise, or agreement, either written or
oral, made by either party or by agents of either party, that is

not contained in this written agreement shall be enforceable.

FOR THE COMMISSION:

Lawrence M. Noble
General Counsel

e /s.z/zf//ﬁa

Lois G. Lerner Date
Associate General Counsel

FOR THE RESPONDENT:

(L ld ulslio

Nam? 3\&30~’67 Waed pate
Position Cha, ¢ many

Tdebo Democrokhe Pa/a/r




OFFICERS
Mark R Vogel
Chairman
Stephen H Bittel
Co-Chairman
Samuei J. Dubbin
Co-Chairman
Barry Goldmeier
Vice-Chairman
Michael S. Olin
vice-Chairman
Rhonda Rose
Vice-Chairman
Henry Rodstein
Secretary
Chartes A. Citrin
Treasurer
Benedict P. Kuehne
Deputy Treasurer

PAST CHAIRMEN
Michael M. Adler
Jefirey L. Berkowitz

BENEFACTORS
Jerome C. Berlin
Jack Campbell
Mark R Voge!

CAPITOL CLUB
Leonard Abess. Jr.
étr!:cr,ey L. Berkowitz

hen H Bittel
Charies A Citrin
Sagpue! J. Dubbin
Sopnie De Mayo
Joseph Falk

einberg
Lora Friedkin

nymous
Charles Ganz
Frea Havenick
D6pathan Kislak
Alan Kluger

alg Kohn
Frankiin Kreutzer
Bened:ct P. Kuehne
@3rsha Madorsky
Santord B. Miot
Micnael Ohn

nry Rodstein
Rowland Schaefer
Ltayvrence R Sherry
Susan B. Voge!
Seth Werner
Sramund Zilber

JOSHUA SOCIETY
ELotC Abbott
Ber~yvce Adler
~uly C Adler
Ananymous
Samyel I Agler
cames G Asner
dav.g Auerbach
Zorn Aperbach
Narcy Berkowiiz
R.crara Berkowitz
Saan Bizin
Ronaig Book

Tm Cohen

Mike Cooper
Pau Cummings
Avin Entin
George Firestone
NOa Frestone
Bar Fishman
sonn Fleeman
ioe: Friedland
Mara Friedland
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NATIONAL ACTION COMMITTEE

201 South Biscayne Boulevard, Suite 880, Miami, Florida 33131
Telephone: (305) 358-9207 Telecopier: (305) 358-1618

January 14, 1991

The Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Re: MUR 2632

Dear Sir:

Please be advised that Charles C@trin is
the new Treasurer of the National Action

Committee.

Thank you for your attention ;o thig
matter. Please contact the undersigned if you
require any additional information.

ery truly yours

NACPAC

““"Mark R. Vogel, airman

MRV/1ly
Telecopied

JOSHUA SOCIRTY (cont)
Michael D. Friegman

Morns Futernick

Seth Gadingky

Robert Gittlin

Barry Goldmeier

Michael S. Greene

Sherwin Grossman

Samuel Harte

Barry Hersh

Paul Kane

Robert Kari

Neisen Kasdin

Ezra Katz

Herbert Katz

Jay |. Kislak

Joseph Klock, Jr. -
Marc Kovens <184
Steven Kravit?\D <
Barry Kutun == i
Jack H. Levin 125
8enjamin D, | S
Norman Lipoft '
Peter Lunia

Robert Miller

Mitch Mitchell
Jeffrey Newma
Pamela Perry
Samuel J. Rabiyr.
Sheidon Rabin
Judith Reinach
Stephen Rieme|
Josh Rodstein
Rhonda Rose
Stephen E. Rose
Marvin Rosen
Stephen P. Ross
Myron M. Samole
Lawrence Schimmel
Porsha Scher

Alan Sherr

Edward R Shohai
Rick Sisser

Neil R. Sonnett
John C. Sumberg
David J. Weiner
Norman L. Weiner
Aian Weisberg
Laura Weissman
Allan Yarkin

Rae Ellen Yarkin
Stephen 2ack
Richard Zinn

SUSTAINING MEMBERS
H Alan Benowitz
Robert Bernn
James Casse!
Sau! Cimbler

Eric B Feldman
Josenh Gercton
Rabbd: Gary Glicksten
Samuel Goldstein
Larry Helinng
Norman Levine
Robert Malang
Jettrey Mazor
Sianey Pertnoy
Forrest Rattel
Leroy Rafte!
Peggy Schariin
Marc Sieget
Steven Siegel
Jonathan Slage
Brian Spector
Ellen Steiner
Samuel Steiner
Lenore Suzyn
Barry Yarchin
Michael Weiss
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BEFORE THE FEDERAL ELECTION COMMISSION

MUR 2632 SENSITWE

GENERAL COUNSEL'’S REPORT

In the Matter of

National Action Committee -
NACPAC and Charles Citrin,
as treasurer

e P P P P

BACKGROUND

Attached is a conciliation agreement which has been signed
by Mark Vogel, Chairman of the National Action Committee -

NACPAC.




RECOMMENDATIONS

1. Accept the attached conciliation agreement with the
National Action Committee - NACPAC and Charles Citrin,
as treasurer.

Close the file.

Approve the appropriate letters.

Lawrence M. Noble
General Counsel

Lois G./Lerner
Associate General Counsel

Staff Assigned: John Canfield




In the Matter of

National Action Committee -
NACPAC and Charles Citrin,
as treasurer.

BEFORE THE FEDERAL ELECTION COMMISSION

MUR 2632

N N =

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal Election

Commission, do hereby certify that on February 4, 1991, the

Commission decided by a vote of 4-0 to take the following

> 30 6 3-8

J 40
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actions in MUR 2632:

Accept the conciliation agreement
with the National Action Committee -
NACPAC and Charles Citrin, as
treasurer, as recommended in the
General Counsel’s Report dated
January 30, 1991.

Close the file.
Approve the appropriate letters, as

recommended in the General Counsel’s
Report dated January 30, 1991.

Commissioners Aikens, Elliott, Josefiak and McGarry voted

affirmatively for the decision; Commissioners McDonald and

Thomas did not cast votes.

Attest:

o2 ~af —/

Received in the Secretariat: Thurs., January 31, 1991 9:58 a.
Circulated to the Commission: Thurs., January 31, 1991 4:00 p.m.

Date

Marjorie W. Emmons T~
Z; Secretary of the Commission

Deadline for vote: Mon., February 4, 1991 4:00 p.m.

dh




FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

February 11, 1991

Chaim H. Zimbalist, Esquire
101 South Hanley Road
Clayton, Missouri 63105

RE: MUR 2632

St. Louisians for Better
Government and Bernard
Pasternak, as treasurer

Dear Mr. Zimbalist:

This is to advise you that the entire file in this matter
has now been closed and will become part of the public record
within 30 days. Should you wish to submit any legal or factual
materials to be placed on the public record in connection with
this matter, please do so within ten days. Such materials should
be sent to the Office of the General Counsel.

Should you have any questions, contact John Canfield, the
attorney assigned to this matter, at (202) 376-8200.
Sincerely,

Lawrence M. Noble
General Counsel

Sl e

Lois G. Lerner
Associate General Counsel
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FEDERAL ELECTION COMMISSION

WASHINGTON, D C. 20463
February 11, 1991

Mr. Conley Ward, Chairman
Idaho State Democratic Party
P.0. Box 445

Boise, Idaho 83701

RE: MUR 2632

Idaho State Democratic Party -
Federal Account and Joe
Berenter, as treasurer

Dear Mr. Ward:

This is to advise you that the entire file in this matter
has now been closed and will become part of the public record
within 30 days. Should you wish to submit any legal or factual
materials to be placed on the public record in connection with
this matter, please do so within ten days. Such materials should
be sent to the Office of the General Counsel.

Should you have any questions, contact John Canfield, the
attorney assigned to this matter, at (202) 376-8200.
Sincerely,

Lawrence M. Noble
General Counsel

T TN

BY: Lois G. Lerner
Associate General Counsel
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FEDERAL ELECTION COMMISSION

WASHINGTON, D.C. 20463
February 11, 1991

Mark R. Vogel, Chairman

National Action Committee - NACPAC
201 South Biscayne Blvd., Suite 880
Miami, Florida 33131

RE: MUR 2632

National Action Committee -
NACPAC and Charles Citrin,
as treasurer

Dear Mr. Vogel:

On February 4, 1991, the Federal Election Commission
accepted the signed conciliation agreement and civil penalty
submitted on behalf of the National Action Committee in
settlement of a violation of 2 U.S.C. § 441la(a)(2)(Aa), a
provision of the Federal Election Campaign Act of 1971, as
amended. Accordingly, the file has been closed in this matter.

This matter will become a part of the public record within
30 days. If you wish to submit any factual or legal materials to
appear on the public record, please do so within ten days. Such
materials should be sent to the Office of the General Counsel.
Please be advised that information derived in connection with any
conciliation attempt will not become public without the written
consent of the respondent and the Commission. See 2 U.S.C.
§ 437g(a)(4)(B). The enclosed conciliation agreement, however,
will become a part of the public record.

Enclosed you will find a copy of the fully executed
conciliation agreement for your files. If you have any
questions, please contact John Canfield, the attorney assigned to
this matter, at (202) 376-8200.

Sincerely,

Lawrence M. Noble
General Counsel

Lérner
Associate General Counsel

Enclosure
Conciliation Agreement
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
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MUR 2632

I EER

National Action Committee -
NACPAC and Charles Citrin,
as treasurer

SSIHINGD

NOI

CONCILIATION AGREEMENT

This matter was initiated by the Federal Election
Commission ("Commission"), pursuant to information ascertained in
the normal course of carrying out its supervisory
responsibilities. The Commission found reason to believe that
the National Action Committee - NACPAC and its treasurer,
{"Respondent"”) violated 2 U.S.C. § 441la(a)(2)(A).

NOW, THEREFORE, the Commission and the Respondent, having
participated in informal methods of conciliation, prior to a
finding of probable cause to believe, do hereby agree as follows:

I. The Commission has jurisdiction over the Respondent
and the subject matter of this proceeding, and this agreement has
the effect of an agreement entered pursuant to 2 U.S.C.

§ 437g(a)(4)(A)(i).

II. Respondent has had a reasonable opportunity to
demonstrate that no action should be taken in this matter.

III. Respondent enters voluntarily into this agreement

with the Commission.
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Iv. The pertinent facts in this matter are as follows:

1. The National Action Committee - NACPAC is a
political committee within the meaning of 2 U.S.C. § 431(4).

2. Charles Citrin is the current treasurer of the
National Action Committee - NACPAC. Stephen Bittel was the
treasurer of the National Action Committee - NACPAC during all
times relevant to this matter.

3. The Federal Election Campaign Act of 1971, as
amended (the "Act"), provides that a multicandidate committee may
make up to $5,000 in contributions to any candidate or his or her
authorized committee in each election. 2 U.S.C. § 44la(a)(2)(A).
The Act also provides that contributions made by a person that
are earmarked or otherwise directed through an intermediary or
conduit to a candidate shall be treated as contributions from
that person to the candidate. 2 U.S.C. § 441la(a)(8).

4. Commission regulations define "earmarking" as:

"a designation, instruction, or encumbrance (including those
which are direct or indirect, express or implied, oral or
written) which results in all or any part of a contribution or
expenditure being made to, or expended on behalf of, a clearly
identified candidate or a candidate’s authorized committee."
11 C.F.R. § 110.6(b).

5. Commission regqgulations in effect in 1986 provided
that contributions made after the primary election, if not

designated in writing at the time of the contribution as being

for the primary election, will be treated as if designated for
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the general election. 11 C.F.R. § 110.1(a)(2). A party may
contribute to a candidate or his or her authorized committee with
respect to a particular election and also contribute to a
political committee which has supported, or arnticipates
supporting, the same candidate in the same election, so long as
the political committee is not the candidate’s principal campaign
committee or other authorized committee or a single candidate
committee; the contributor does not give with the knowledge that
a substantial portion will be contributed to, or expended on
behalf of, that same candidate for the same election; and the
contributor does not retain control over the funds. 11 C.F.R.

§ 110.1(h).

6. The National Action Committee - NACPAC made a
direct contribution of $5,000 to the John Evans Senate campaign
on June 26, 1986. This contribution was made one month after the
Idaho primary election, and the contribution was not designated
in writing as being for the primary election. Therefore, it was
a general election contribution.

7. On October 24, 1986, the National Action
Committee - NACPAC made a $3,000 contribution to the Idaho State
Democratic Party - Federal Account. A notation on the face of
the check stated: "Gov. John Evans - Senate Campaign." This
constituted an earmarked contribution to the 1986 John Evans

campaign.




8. The $3,000 contribution to the Idaho State
Democratic Party - Federal Account, earmarked for the John Evans
Senate campaign, constituted an excessive contribution.

9. Respondent contends that although this

contribution was delivered to the Evans campaign after the

primary election, the contribution had been allocated one month

prior to said primary election, as reflected in the minutes of
its meetings. Respondent also contends that there was no intent
on its part to knowingly and willfully violate any provision of
the Act.

V. Respondent made an earmarked excessive contribution to
the John Evans Senate campaign in violation of 2 U.S.C.
§ 441a(a)(2)(A).

VI. Respondent will pay a civil penalty to the Federal
Election Commission in the amount of seven hundred fifty dollars
($750), pursuant to 2 U.S.C. § 437g(a)(5)(A).

VII. The Commission, on request of anyone filing a complaint
under 2 U.S.C. § 437g(a)(1l) concerning the matters at issue
herein or on its own motion, may review compliance with this
agreement. If the Commission believes thati this agreement or any
requirement thereof has been violated, it may institute a civil
action for relief in the United States District Court for the
District of Columbia.

VIII. This agreement shall become effective as of the date
that all parties hereto have executed same and the Commission has

approved the entire agreement.




IX. Respondent shall have no more than 30 days from the
date this agreement becomes effective to comply with and
implement the requirements contained in this agreement and to so
notify the Commission.

X. This Conciliation Agreement constitutes the entire
agreement between the parties on the matters raised herein, and
no other statement, promise, or agreement, either written or
oral, made by either party or by agents of either party, that is

not contained in this written agreement shall be enforceable.

FOR THE COMMISSION:

Lawrence M. Noble
General Counsel

I e~— 2/e/s,

Lots”G. QRerner Date
Associate General Counsel

FOR THE RESPONDENT:

( ol- 18-
Name Mark R. Vogel, Esq., Chairman Date
Position Attorney for Respondent
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