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Exhibit A: Apparent Excessive Contributions
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Aparent Excessive Contributions to Federal Candidates

The Act, at 2 U.S.C. S 441a(a)(2) (A), prohibits a
multicandidate political committee from making contributions to
any candidate and his authorized political committees with
respect to any election for Federal office which, in the
aggregate, exceed $5,000. Further, the Act, at 2 U.S.C.S
441a(a) (8), requires that for the purposes of the limitations
imposed by this section, all contributions made by a person
[defined at 2 U.S.C. S 431(11) to include a committee], either
directly or indirectly, on behalf of a particular candidate,
including contributions which are in any way earmarked or
otherwise directed through an intermediary or conduit to such
candidate, shall be treated as contributions from such person to
such candidate. The Regulations, at 11 C.F.R. S 110.6(b), define
earmarked to mean a designation, instruction, or encumbrance
(including those which are direct or indirect, express or

- implied, oral or written) which results in all or any part of a
contribution being made to or expended on behalf of a clearly
identified candidate or authorized committee.

The Audit staff reviewed all contributions made by the
Committee to Federal candidates and other political committees.
With respect to two particular 1986 Senatorial candidates, the
Committee made direct contributions of $5,000 to each candidate

o during November and December 1985 for their respective primary
elections. The Committee also made direct contributions of
$5,000 to each during September and October 1986 with respect to
their general elections.

In addition, the Audit staff reviewed documentation that
- indicated that Committee contributions of $2,500 to each of two
N State party committees on October 24, 1986 appeared to be

earmarked to the particular candidates referred to above.

The Audit staff's review of the disclosure reports filed by
the involved Senatorial candidates and the party committees
determined that the cover letter, for one of the contributions to
a party committee, was addressed to an individual, who appears to
have been employed by the respective Senatorial candidate's
committee at the time the contribution was made. The
individual's relationship to the party committee could not be
ascertained. It should also be noted that this cover letter also
made reference to a 1986 House candidate who received a total of
$500 in contributions from the Committee with respect to the
General Election. The other cover letter was addressed to the
attention of two individuals. The first individual listed
appears to have been employed by the respective State party
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committee at the time of the contribution, but who# in addition,
appears to have been a former employee of the Senatorial
candidate's committee. The other individual could not be
directly associated with either committee.

At the exit conference, the Committee Treasurer agreed that
the cover letters for these contributions appeared to indicate
earmarking, and that one letter appeared to be more clearly
indicative of earmarking than the other letter. The Treasurer
indicated he would have more control over the enthusiasm as
expressed in the letters in the future to prevent excessive
contributions.

In the interim report, the Audit staff recommended that the
Committee either supply additional documentation demonstrating
that the noted contributions were not excessive; or seek refunds
of the excessive portions ($2,500 each) from the two State party
committees providing evidence of such refunds for review by the
Audit staff.

On March 3, 1988, the Committee submitted a partial response
indicating they were in the process of contacting the two
involved state party committees to request refunds. Copies of
the letters sent by the Committee were provided as part of this
response.

0D
On April 7, 1988, the Committee provided copies of the

V responses received from the two state party committees. Both
committees indicate the funds were used for activities related to
the entire Democratic Party ticket.

Recommend at ion

In accordance with the Commission vote on June 7,, 1988, this
matter is being referred to the Office of General Counsel.
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I. GENERATION OF MATTER

The Audit Division referred the St. Louisians for Better

Government ("the Better Government Committee") to the Office of

the General Counsel for a possible violation of 2 U.S.C.

S 441a(a)(2)(A). Attachment 1. The matter concerns apparent

earmarked contributions to two 1986 Senatorial candidates which,

when aggregated with the Better Government Committee's direct

contributions to these candidates, appear to exceed the $5,000

contribution limit imposed on contributions from multicandidate

committees. 2 U.S.C. S 441a(a) (2) (A) and 2 U.S.C. S 441a(a) (8).

II. FACTUAL AND LEGAL ANALYSIS

A. The Facts

The facts presented in the audit referral are these: The

Better Government Committee made direct contributions of $5,000

met
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each to two 1986 Senatorial candidates, John Evans and Senator

Tom Daschle, during November and December 1985 for their

respective primary election campaigns. The Better Government

Committee also made direct contributions of $5,000 to each of

these candidates during September and October 1986 with respect

to their general election campaigns.

In addition, the Better Government Committee made

contributions of $2#500 to each of two state party committees on

October 24, 1986. The cover letters accompanying these

contributions indicated, in the auditors' view, earmarking to the

- two candidates referenced above.

The cover letter submitted with the Better Government

Committee's contribution to the Idaho State Democratic Party

Federal Account ("the Idaho State Committee") begins *We are

C:) pleased to enclose a check for $2500.00 to help in the election

of John Evans to the United States Senate." Attachments at 4.

The letter is addressed to the attention of two individuals.

-. According to the audit referral, one of the individuals listed

was employed by the Idaho State Committee at the time of the

contribution but had been a former employee of John Evan's

senatorial campaign committee.

The cover letter submitted with the Better Government

Committee's other contribution of $2,500 states that the

contribution is being made to the South Dakota Democratic

Majority Program Federal Account ("the Democratic Majority

Committee"). The letter continues: "Please convey our best
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wishes to Tom [Daschle] in his difficult senatorial race and

hopefully he will carry Tim Johnson into his old congressional

seat." Attachments at 5. The letter is addressed to an

individual whom, according to the audit referral, was employed by

Senator Daschle's senatorial campaign committee at the time of

the contribution. The individual's relationship to the party

committee has not been ascertained.

During the pendancy of the audit, the cover letters were

brought to the attention of the Better Government Committee's

treasurer. The treasurer agreed, at that time, that the cover

letters submitted with the contributions appeared to indicate

earmarking. Consequently, in the interim audit report, the Audit

staff recommended that the Better Government Committee either

supply additional documentation demonstrating that the noted

contributions were not excessive or seek refunds of the excessive

portions ($2,500 each) from the two state party committees.

On April 7, 1988, the Better Government Committee provided

copies of letters received from the two state party committees.

Both party committees indicated in their letters that the funds

donated by the Better Government Committee were used for

activities related to getting out the vote benefitting the entire

Democratic Party ticket, and not to promote the election of any

individual candidate. Attachments at 7 and 8.

In addition, this Office has reviewed the public record to

gather facts concerning the reporting of the transactions between

the Better Government Committee and the two State party
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committees. The public record reveals that the Better Government

Committee filed a Post General Election Report disclosing direct

contributions of $2,500 each to the Idaho State Committee and the

Democratic Majority Committee on October 24, 1986. Attachments

at 10. The Democratic Majority Committee reported the receipt of

a direct contribution of $2,500 from the Better Government

Committee on October 30, 1988. Attachments at 13. Within this

same reporting period the Democratic Majority Committee lists

disbursements for operating expenses, printing, ad buys and

commercials. Attachments at 14 and 15. in a letter to the

Commission dated February 12, 1987, the Democratic Majority

Committee clarified that the expenditures for printing, ad buys

and commercials were for state party advertising and get-out-the-

vote efforts. The letter further stated that no expenditures

were made on behalf of specifically identified candidates.

Attachments at 17.

The Idaho State Committee similarly disclosed in its Post

General Election Report the receipt of a direct contribution of

$2,500 from the Better Government Committee on October 31, 1986.

Attachments at 20. The Idaho State Committee's Post General

Election Report and its Year End Report itemize all expenditures

made within the reporting periods covered by these reports

(10/16/86-12/31/86). All but six expenditures made subsequent to

the receipt of the Better Government Committee's $2,500

contribution constituted administrative expenses (i.e., salaries,

withholding taxes). Attachments at 21 and 25. The remaining six
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expenditures consisted of the following: a coordinated party

expenditure of $12,252 on behalf of candidate John avans for an

"Election Day Mailgramil three expenditures totalling $3,726 to

Election Computer Services for computer listsl and two

expenditures totalling $1,943 to Syms-York for printing.

Attachments at 22 and 25. The expenditure for the "Election Day

ailgran may relate to get-out-the-vote activities on behalf of

John Evans. The expenditures for computer lists and printing

might also relate to get out the vote activities. There is

nothing in the reports that would indicate that these

expenditures were made to benefit the entire Democratic party

ticket.

B. Analysis

The threshold issue is whether the contributions to the two

state party committees were "earmarked" for Senatorial candidates

John Evans and Senator Tom Daschle. Section 441a(a)(8) of the

Act provides that "earmarked" contributions made through a

conduit shall be considered as having been made by the original

contributor. Earmarking is defined in 11 C.F.R. S 110.6(b):

(b) For purposes of this section,
earmarked means a designation, instruction,
or encumbrance (including those which are
direct, express or implied, oral or written)
which results in all or any part of a
contribution or expenditure being made to, or
expended on behalf of, a clearly identified
candidate or a candidate's authorized
committee.

Tn this case the existence of earmarking is apparent with

regard to the Better Government Committee's contribution to the

Idaho State Committee (Evans). Whereas, the Better Government
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Committee's contribution to the Democratic Majority Committee

(Daschle) does not exhibit earmarking as defined above.

The Better Government Committee's statement contained in

their letter to the Idaho State Committee constituted, at a

minimum, the kind of wimplied instruction" contemplated in

11 C.F.R. S 110.6(b) which caused "any part of [their]

contribution [to be] expended on behalf of a clearly identified

candidate or a candidate's authorized committee." In this case

the earmarking statement was, '[Wie are pleased to enclose a

check for $2,500 to help in the election of John Evans to the

United States Senate.* In contrast, the Better Government

Committee's letter submitted with their contribution to the

Democratic Majority Committee does not, on its face, exhibit

earmarking. The letter does not provide the express or implied

instruction of 11 C.F.R. S 110.6(b) that Senator Daschle should

ultimately receive the benefit of their contribution. The letter

in fact states that the contribution is being made to the South

Dakota Democratic Majority Program Federal Account. Although it

refers to the Daschle campaign, it also mentions a House

candidate's campaign. The letter does not contain a specific

designation of the amount to be used for or contributed to either

candidate. The fact that the letter was addressed to an

individual who was employed by Senator Daschle's campaign at the

time of the contribution might suggest earmarking, but it is not

conclusive particularly since the individual's relationship to

the party committee has not been ascertained.

The more conclusive evidence is the consistency between the

Democratic Majority Committee's response to the Better Government



-7-

Committee regarding the ultimate use to which the contribution

was put and its reporting of expenditures made subsequent to its

receipt of the $2,500 contribution from the Better Government

Committee. The Democratic Majority Committee stated that the

funds donated by the Better Government Committee were used for

activities related to getting out the vote benefiting the entire

Democratic Party ticket and not to promote the election of any

individual candidate. The Democratic Majority Committee's

reports and statements on the public record provide supporting

evidence of this. The fact that the Better Government

Committee's funds were not expended on behalf of Senator Daschle

corroborates our earlier conclusion that thn language contained

in their forwarding letter does not constitute earmarking within

the meaning of 11 C.F.R. S 110.6(b).
In contrast, the public record does not support the

Aq identical claim made by the Idaho State Committee. To the

17) contrary, its reports reflect that subsequent to receiving the

- $2,500 check from the Better Government Committee, it made a

coordinated 5 441a(d) expenditure on behalf of candidate John

Evans. Nowhere in its reports is there any indication that it

made expenditures for get-out-the-vote activities on behalf of

the entire Democratic Party ticket.

Based on the foregoing, it is the view of this Office that

the Better Government Committee's contribution to the Democratic

Majority Committee counts towards its contribution limit to the

party committee. Hence, this Office recommends a finding of no
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reason to believe the Better Government Committee made an

excessive contribution to Senator Tom Daschle, in violation of

2 U.S.C. I 441a(a)(2)(A). It is also our view that the Better

Government Committee's contribution to the Idaho State Committee

constituted an earmarked contribution to candidate John Evans

which, when aggregated with the Better Government Committee's

direct contributions to the candidate, exceeds the contribution

limits of 2 U.S.C. S 441a(a)(2)(A). 1/ Accordingly, this Office

also recommends a finding of reason to believe the Better

Government Committee made an excessive contribution to the John

'N? Evans for Senate Committee, in violation of 2 U.S.C.

5 441a(a) (2) (A).

Additionally, the Office of the General Counsel recommends

that the Commission find reason to believe the Idaho State

Committee violated 11 C.F.R. 5 110.6(c), a provision of the

I7 -In MUR 377, In re Citizens for John V. Tunney, the Commission
considered the issue of whethier the contributors' limit to a
candidate is affected, as opposed to their limit to a party

-- committee, in the instance where they had responded to a party
committee's solicitation to retire the debts of a particular
candidate. The General Counsel's report concluded that the
earmarking provisions should apply to the S 441a(d) expenditures
in question since the contributors knew from reading the
solicitation letter that their money would be used to support a
particular candidate. However, the General Counsel recommended
that the Commission find no reasonable cause to believe that a
violation of the Act had occurred since the issue was unclear and
strong counterarguments could be made against applying the
earmarking section under these circumstances.

In MUR 377 it was the party committee, as the conduit, and
not the contributors themselves, who exercised control over the
choice of the intended recipient. This case is factually
distinguishable in that the Better Government Committee has
exercised control over the choice of the intended recipient and
the party committee is following through on the instructions
(whether express or implied) of the Committee.
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Commission's regulations requiring the intermediary or conduit of

an earmarked contribution to report the original source and

intended recipient of the contribution to the Commission and to

the intended recipient. As shown infra, the Idaho State

Committee failed to disclose to the Commission in its Post

General Election Report that candidate John Evans was the

intended recipient of the $2,500 they received from the Better

Government Committee. The absence of this public disclosure

suggests that the Idaho State Committee may have similarly failed

to inform the John Evans campaign that they were the intended

recipients of the $2,500 contribution received from the Better

Government.

It is the further recommendation of this Office that the

Commission take no action at this time against the John Evans for

Senate Committee concerning a possible violation of 2 U.S.C.

S 441a(f) with regard to its acceptance of an excessive

contribution from the Better Government Committee. Section

441a(f) prohibits a candidate or political committee from

"knowingly" accepting any contribution in violation of the Act's

contribution limits. The use of the word "knowingly" as

interpreted by the Commission in various enforcement matters

implies that the person must have knowledge of the facts of the

situation which brings the contribution within the prohibitions

of the statute. In this case, it is unknown whether the John

Evans for Senate Committee was informed by the Idaho State

Committee of the original source of funds being expended on their
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behalf in accordance with 11 C.F.R. S 110.6(c). For purposes of

developing the facts, this Office proposes to send questions to

the Idaho State Committee.

I2I .RUCONKEWDATIONS

1. Find reason to believe the St. Louisiana for Better
Government and Bunny Goldwasser, as treasurer, violated
2 U.S.C. S 441a(a) (2) (A) by making an excessive contribution
to candidate John Evans.

2. Find no reason to believe that the St. Louisiana for Better
Government and Bunny Goldwasser, as treasurer, made an
excessive contribution to candidate Tom Daschle, in
violation of 2 U.S.C. S 441a(a) (2) (A).

3. Find reason to believe the Idaho State Democratic Party
Federal Account and Sharon Nielson, as treasurer, violated

\11 C.F.R. S 110.6(c).

4. Take no action at this time against the John Evans for
Senate Committee and Marvin Lentini, as treasurer, in regard
to this matter.

5. Approve the attached letter and Factual and Legal Analysis.

Lawrence M. Noble
o General Counsel

Date
se soc elaConl

Attachments
1. Referral Materials
2. Public Records Materials
3. Proposed letters and Factual

and Legal Analyses



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
)
)

St. Louisians for Better Government )
and Bunny Goldwasser, as treasurer )

Idaho State Democratic Party Federal )
Account and Sharon Nielson, as treasurer )
John Evans for Senate Committee and Marvin )
Lentini, as treasurer )

MUR 2632

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal

Election Commission, do hereby certify that on October 17,

1988, the Commission decided by a vote of 5-0 to take

the following actions in MUR 2632:

1. Find reason to believe the St. Louisians for
Better Government and Bunny Goldwasser, as
treasurer, violated 2 U.S.C. § 441a(a) (2) (A)
by making an excessive contribution to
candidate John Evans.

2. Find no reason to believe that the St. Louisians
for Better Government and Bunny Goldwasser, as
treasurer, made an excessive contribution to
candidate Tom Daschle, in violation of 2 U.S.C.
S 441a(a) (2) (A).

3. Find reason to believe the Idaho State Democratic
Party Federal Account and Sharon Nielson, as
treasurer, violated 11 C.F.R. § 110.6(c).

(Continued)

7.1- T
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4. Take no action at this time against the
John Evans for Senate Committee and
Marvin Lentini, as treasurer, in regard
to this matter, as recommended in the
First General Counsel's report signed
October 12, 1988.

5. Approve the letter and Factual and Legal
Analysis, as recommended in the First
General Counsel's report signed October 12,
1988.

Commissioners Aikens, Elliott, Josefiak, McGarry,

and Thomas voted affirmatively for the decision;

Commissioner McDonald did not cast a vote.

Attest:

Date arjorie W. Emmons
Secretary of the Commission

Received in the Office of Commission Secretary:Wed., 10-12-88, 3:32
Circulated on 48 hour tally basis: Thurs.,10-13-88, 11:00
Deadline for vote: Mon., 10-17-88, 11:00



FEDERAL ELECTION COMMISSION
WASHINGTON. DC 20463 O 19, 1988

Ms. Bunny Goldwasser, Treasurer
St. Louisians for Better Government
1015 Locust St.
Suite 600
St. Louis, MO 63101

RE: MUR 2632
St. Loulsians for Better
Government and Bunny
Goldwasser, as treasurer

Dear Ms. Goldwasser:

On October 17, 1988, the Federal Election Commission found
that there is reason to believe St. Louisians for Better
Government ("Committee") and you, as treasurer, violated 2 U.S.C.
S 441a(a) (2) (A), a provision of the Federal Election Campaign Act
of 1971, as amended ("the Act"), by making an excessive
contribution to Senate candidate John Evans. The Factual and
Legal Analysis, which formed a basis for the Commission's
finding, is attached for your information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against the Committee and you, as
treasurer. You may submit any factual or legal materials that
you believe are relevant to the Commission's consideration of
this matter. Please submit such materials to the General
Counsel's Office within 15 days of your receipt of this letter.
Where appropriate, statements should be submitted under oath.

In the absence of any additional information demonstrating
that no further action should be taken against the Committee and
you, as treasurer , the Commission may fine probable cause to
believe that a violation has occurred and proceed with
conciliation.

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
§ 111.18(d). Upon receipt of the request, the Office of the
General Counsel will make recommendations to the Commission
either proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
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Bunny Goldwasser, Treasurer
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pursued. The Office of the General Counsel may recommend that
pre-probable cause conciliation not be entered into at this time
so that it may complete its investigation of the matter.
Further, requests for pre-probable cause conciliation will not be
entertained after briefs on probable cause have been mailed to
the respondent.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. In addition, the Office of the General
Counsel ordinarily will not give extensions beyond 20 days.

If you intend to be represented by counsel in this matter,
please advise the Commission by completing the enclosed form
stating the name, address, and telephone number of such counsel,
and authorizing such counsel to receive any notifications and
other communications from the Commission.

This matter will remain confidential in accordance with
2 U.S.C. SS 437g(a) (4) (B) and 437g(a) (12) (A), unless you notify
the Commission in writing that you wish the investigation to be
made public.

For your information, we have attached a brief description
of the Commission's procedures for handling possible violations
of the Act. If you have any questions, please contact Beverly
Kramer, the staff member assigned to this matter, at (202) 376-
8200.

Sincerely,

/ /

Thomas J. Jo fiak
Chairman

Enclosures
Factual and Legal Analysis
Procedures
nesignation of Counsel Form
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FACTUAL AID LEGAL ANALYSIS

Respondents: St. Louisiana for Better Government
and Bunny Goldwasser, as treasurer

The Audit Division referred the St. Louisiana for Better

Government (Mthe Better Government Committee") to the Office of

the General Counsel for a possible violation of 2 U.S.C.

S 441a(a)(2)(A). The matter concerns apparent earmarked

contributions to two 1986 Senatorial candidates which, when

aggregated with the Better Government Committee's direct

contributions to these candidates, appear to exceed the $5,000

contribution limit imposed on contributions from multicandidate

committees. 2 U.S.C. s 441a(a) (2) (A) and 2 U.S.C. S 441a(a) (8).

The facts presented in the audit referral are these: The

Better Government Committee made direct contributions of $5,000

each to two 1986 Senatorial candidates, John Evans and Senator

Tom Daschle, during November and December 1985 for their

respective primary election campaigns. The Better Government

Committee also made direct contributions of $5,000 to each of

these candidates luring September and October 1986 with respect

to their general election campaigns.

In addition, the Better Government Committee made

contributions of $2,500 to each of two state party committees on

October 24, 1986. The cover letters accompanying these

contributions indicated, in the auditors' view, earmarking to the

two candidates referenced above.
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The cover letter submitted with the Better Government

Committee's contribution to the Idaho State Democratic Party

Federal Account ("the Idaho State Committee") begins "We are

pleased to enclose a check for $2500.00 to help in the election

of John Evans to the United States Senate." The letter is

addressed to the attention of two individuals. According to the

audit referral, one of the individuals listed was employed by the

Idaho State Committee at the time of the contribution but had

been a former employee of John Evan's senatorial campaign

rr) committee.

The cover letter submitted with the Better Government

Committee's other contribution of $2,500 states that the

contribution is being made to the South Dakota Democratic

Majority Program Federal Account ("the Democratic Majority

C Committee"). The letter continues: "Please convey our best

wishes to Tom [Daschlel in his difficult senatorial race and

hopefully he will carry Tim Johnson into his old congressional

seat." The letter is addressed to an individual whom, according

to the audit referral, was employed by Senator Daschle's

senatorial campaign committee at the time of the contribution.

The individual's relationship to the party committee has not been

ascertained.

During the pendancy of the audit, the cover letters were

brought to the attention of the Better Government Committee's

treasurer. The treasurer agreed, at that time, that the cover
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letters submitted with the contributions appeared to indicate

earmarking. Consequently, in the interim audit report# the Audit

staff recommended that the Better Government Committee either

supply additional documentation demonstrating that the noted

contributions were not excessive or seek refunds of the excessive

portions ($2,500 each) from the two state party committees.

On April 7, 1988s the Better Government Committee provided

copies of letters received from the two state party committees.

Both party committees indicated in their letters that the funds

donated by the Better Government Committee were used for

activities related to getting out the vote benefitting the entire

Democratic Party ticket,, and not to promote the election of any

individual candidate.

In addition, this office has reviewed the public record to

gather facts concerning the reporting of the transactions between

the Better Government Committee and the two State party

committees. The public record reveals that the Better Government

Committee tiled a Post General Election Report disclosing direct

contributions of $2,500 each to the Idaho State Committee and the

Democratic Majority Committee on October 24, 1986. The

Democratic Majority Committee reported the receipt of a direct

contribution of $2,500 from the Better Government Committee on

October 30, 1988. within this same reporting period the

Democratic majority Committee lists disbursements for operating

expenses, -printing, ad buys and commercials. In a letter to the

Commission dated February 12, 1987, the Democratic Majority
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Committee clarified that the expenditures for printing, ad buys

and commercials were for state party advertising and get-out-the-

vote efforts. The letter further stated that no expenditures

were made on behalf of specifically identified candidates.

The Idaho State Committee similarly disclosed in its Post

General Election Report the receipt of a direct contribution of

$2,500 from the Better Government Committee on October 31, 1986.

The Idaho State Committee's Post General Election Report and its

Year End Report itemize all expenditures made within the

reporting periods covered by these reports (10/16/86-12/31/86).

411 but six expenditures made subsequent to the receipt of the

Better Government Committee's $2,500 contribution constituted

administrative expenses (i.e., salaries, withholding taxes). The

remaining six expenditures consisted of the following: a

coordinated party expenditure of $12,252 on behalf of candidate

John Evans for an "Election Day Mailgram"; three expenditures

totalling $3,726 to Election Computer Services for computer

lists; and two expenditures totalling $1,943 to Syms-York for

printing. The expenditure for the "Election Day Mailgram" may

relate to get-out-the-vote activities on behalf of John Evans.

The expenditures for computer lists and printing might also

relate to get out the vote activities. There is nothing in the

reports that would indicate that these expenditures were made to

benefit the entire Democratic party ticket.
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Analysis

The threshold issue is whether the contributions to the two

state party committees were "earmarked" for Senatorial candidates

John Evans and Senator Told Daschle. Section 441a(a)(8) of the

Act provides that "earmarked" contributions made through a

conduit shall be considered as having been made by the original

contributor. Earmarking is defined in 11 C.F.R. S 110.6(b):

(b) For purposes of this section,
earmarked means a designation, instruction,
or encumbrance (including those which are
direct, express or implied, oral or written)
which results in all or any part of a
contribution or expenditure being made to, or
expended on behalf of, a clearly identified
candidate or a candidate's authorized
committee.

In this case the existence of earmarking is apparent with

regard to the Better Government Committee's contribution to the

o Idaho State Committee (Evans). Whereas, the Better Government

Committee's contribution to the Democratic Majority Committee

(Daschle) does not exhibit earmarking as defined above.

The Better Government Committee's statement contained in

their letter to the Idaho State Committee constituted, at a

minimum, the kind of "implied instruction" contemplated in

11 C.F.R. 5 110.6(b) which caused" any part of [their]

contribution [to be] expended on behalf of a clearly identified

candidate or a candidate's authorized committee." In this case

the earmarking statement was, "[W]e are pleased to enclose a
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check for $2,500 to help in the election of John Evans to the

United States Senate.*

In contrast, the Better Government Committee's letter

submitted with their contdibution to the Democratic Majority

Committee does not, on its face, exhibit earmarking. The letter

does not provide the express or implied instruction of 11 C.F.R.

5 110.6(b) that Senator Daschle should ultimately receive the

benefit of their contribution. The letter in fact states that

the contribution is being made to the South Dakota Democratic

Majority Program Federal Account. Although it refers to the

Daschle campaign, it also mentions a House candidate's campaign.

The letter does not contain a specific designation of the amount

to be used for or contributed to either candidate. The fact that

the letter was addressed to an individual who was employed by

Senator Daschle's campaign at the time of the contribution might

suggest earmarking, but it is not conclusive particularly since

the individual's relationship to the party committee has not been

ascertainei.

The more conclusive evidence is the consistency between the

Democratic Majority Committee's response to the Better Government

Committee regarding the ultimate use to which the contribution

was put and its reporting of expenditures made subsequent to its

receipt of the $2,500 contribution from the Better Government

Committee. The Democratic Majority Committee stated that the

funds donated by the Better Government Committee were used for

activities related to getting out the vote benefiting the entire
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Democratic Party ticket and not to promote the election of any

individual candidate. The Democratic majority Committee's

reports and statements on the public record provide supporting

evidence of this. The fact that the Better Government

Committee's funds were not expended on behalf of Senator Daschle

corroborates our earlier conclusion that the language contained in

their forwarding letter does not constitute earmarking within the

meaning of 11 C.FP.R. 5 110. 6(b) .

In contrast, the public record does not support the

identical claim made by the Idaho State Committee. To the

contrary, Uts reports reflect that subsequent to receiving the

$2,500 check from the Better Government Committee, it made a

coordinated 5 441a(d) expenditure on behalf of candidate John

Evans. nowhere in its reports is there any indication that it

made expenditures for get-out-the-vote activities on behalf of

the entire Democratic Party ticket.

Based on the foregoing, it is the view of this office that

the Better Government Committee's contribution to the Democratic

Majority Committee counts towards its contribution limit to the

party committee. Therefore, there is no reason to believe the

Better Government Committee made an excessive contribution to

Senator Tom Daschle, in violation of 2 U.S.C. S 441a(a) (2) (A)

It is also our view that the Better Government Committee's

contribution to the Idaho State Committee constituted an

earmarked contribution to candidate John Evans which, when

aggregated with the Better Government Committee's direct

contributions to the candidate, exceeds the contribution
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limits of 2 U.S.C. 5 441a(a) (2) (A). 1/ Accordingly, there is

reason to believe the Better Government Committee made an

excessive contribution to the John Evans for Senate Committee, in

violation of 2 U.S.C. S 441a(a) (2) (A).

17 In MUR 377, In re Citizens for John V. Tunney, the Commission
considered the issue of whether the contributors' limit to a
candidate is affected, as opposed to their limit to a party
committee, in the instance where they had responded to a party
committee's solicitation to retire the debts of a particular
candidate. The General Counsel's report concluded that the
earmarking provisions should apply to the S 441a(d) expenditures
in question since the contributors knew from reading the
solicitation letter that their money would be used to support a
particular candidate. However, the General Counsel recommended
that the Commission find no reasonable cause to believe that a
violation of the Act had occurred since the issue was unclear and
strong counterarguments could be made against applying the
earmarking section under these circumstances.

In MUR 377 it was the party committee, as the conduit, and
not the contributors themselves, who exercised control over the
choice of the intended recipient. This case is factually
distinguishable in that the Better Government Committee has
exercised control over the choice of the intended recipient and
the party committee is following through on the instructions
(whether express or implied) of the Committee.



FEDERAL ELECTION COMMISSION
WASHINGTON,( 046 r 19, 1988

Ms. Sharon Nielson, Treasurer
Idaho State Democratic Party - Federal

Account
P.O. Box 445
Boise, Idaho 83701

RE: MUR 2632
Idaho State Democratic Party
Federal Account and Sharon

CD Nielson, as treasurer

Dear Ms. Nielson:

On October 17, 1988, the Federal Election Commission found
that there is reason to believe Idaho State Democratic Party -
Federal Account ("Committee") and you, as treasurer, violated
11 C.F.R. S 110.6(c), a provision of the Commission's
Regulations. The Factual and Legal Analysis, which formed a
basis for the Commission's finding, is attached for your
information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against the Committee and you, as
treasurer. You may submit any factual or legal materials that
you believe are relevant to the Commission's consideration of
this matter. Please submit such materials to the General
Counsel's Office along with answers to the enclosed questions
within 15 days of your receipt of this letter. Where
appropriate, statements should be submitted under oath.

In the absence of any additional information demonstrating
that no further action should be taken against the Committee and
you, as treasurer, the Commission may find probable cause to
believe that a violation has occurred and proceed with
conciliation.

If you are Intereste3 in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
5 111.18(d). Upon receipt of the request, the Office of the
General Counsel will make recommendations to the Commission
either proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
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pursued. The office of the General Counsel may recommend that
pre-probable cause conciliation not be entered into at this time
so that it may complete its investigation of the matter.
Further, requests for pre-probable cause conciliation will not be
entertained after briefs on probable cause have been mailed to
the respondent.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. In addition, the office of the General
Counsel ordinarily will not give extensions beyond 20 days.

if you intend to be represented by counsel in this matter,
please advise the Commission by completing the enclosed form
stating the name, address, and telephone number of such counsel,
and authorizing such counsel to receive any notifications and
other communications from the Commission.

This matter will remain confidential in accordance with
2 u. S.C. SS 437g (a) (4) (3) and 437g (a) (12) (A) , unless you notify
the Commission in writing that you wish the investigation to be
made public.

For your information, we have attached a brief description
of the Commission's procedures for handling possible violations
of the Act. if you have any questions, please contact Beverly

0: Kramer, the staff member assigned to this matter, at (202) 376-
8200.

Sincerely,.

Thomas J. Jose iak
Cha i rman

Enclosures
Factual and Legal Analysis
Procedures
Designation of Counsel Form



FEDERAL ELECTION COMMISSION

FACTUAL AND LEGAL ANALYSIS

RESPONDENTS: Idaho State Democratic Party Federal
Account and Sharon Nielson, as treasurer

An audit of the St. Loulsians for Better Government ("the

Better Government Committee") indicates a failure by the Idaho

State nemocratic Party Federal Account ("the Idaho State

Committee") to report the original source and intended recipient

of an earmarked contribution, in violation of 11 C.F.R.

S 110.6(c).

The facts presented are these: The Better Government

Committee made a contribution of $2,500 to the Idaho State

Committee on October 24, 1986. The cover letter accompanying

this contribution indicated, in the auditors' view, earmarking to

1986 Senate candidate John Evans. The cover letter submitted

with the Better Government Committee's contribution to the Idaho

State Committee begins "We are pleased to enclose a check for

$2500.00 to help in the election of John Evans to the United

States Senate." The letter is addressed to the attention of two

individuals. One of the individuals listed was employed by the

Idaho State Committee at the time of the contribution but had

been a former employee of John Evan's senatorial campaign

committee.

During the pendancy of the audit, the cover letter was

brought to the attention of the Better Government Committee's

treasurer. The treasurer agreed, at that time, that the cover

letter submitted with the contribution appeared to indicate

earmarking. Subsequently, on April 7, 1988, the Better

Government Committee provided a copy of a letter received from
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the Idaho State committee. The Idaho State Committee indicated

in their letter that the funds donated by the Better Government

Committee were used for activities related to getting out the

vote benefitting the entire Democratic Party ticket, and not to

promote the election of any individual candidate.

A review of the public record reveals that the Better

Government Committee filed a Post General Election Report

disclosing a direct contribution of $2,500 to the Idaho State

Committee on October 24, 1986. The Idaho State Committee

disclosed in its Post General Election Report the receipt of a

direct contribution of $2,500 from the Better Government

Committee on October 31, 1986. The Idaho State Committee's Post

General Election Report and its Year End Report itemize all

expenditures made within the reporting periods covered by these

reports (10/16/86-12/31/86). All but six expenditures made

subsequent to the receipt of the Better Government Committee's

$2,500 contribution constituted administrative expenses (i.e.,

salaries, withholding taxes). The remaining six expenditures

consisted of the following: a coordinated party expenditure of

$12,252 on behalf of candidate John Evans for an "Election Day

Mailgram"; three expenditures totalling $3,726 to Election

Computer Services for computer lists; and two expenditures

totalling $1,943 to Syms-York for printing. The expenditure for

the "Election Day Mailgram" may relate to get-out-the-vote

activit;ies on behalf of John Evans. The expenditures for
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computer lists and printing might also relate to get-out-the--vote

activities. There is nothing in the reports that would indicate

that these expenditures were made to benefit the entire

Democratic party ticket.

Analysis

The threshold issue is whether the contribution to the Idaho

State Committee was "earmarked" for Senatorial candidate John

Evans. Section 110.6(c), of the Commission's Regulations

requires the intermediary or conduit of an earmarked contribution

to report the original source and intended recipient of the

contribution to the Commission and to the intended recipient.

Earmarking is defined in Li C.F.R. S 110.6(b):

(b) For purposes of this section,
earmarked means a designation, instruction,
or encumbrance (including those which are
direct, express or implied, oral or written)
which results in all or any part of a
contribution or expenditure being made to, or
expended on behalf of, a clearly identified
candidate or a candidate's authorized
committee.

in this case the existence of earmarking is apparent with

regard to the Better Government Committee's contribution to the

Idaho State Committee (Evans). The Better Government Committee's

statement contained in their letter to the Idaho State Committee

constituted, at a minimum, the kind of "implied instruction"

contemplated in 11 C.F.R. S 110.6(b) which caused "any part of

[their] contribution fto be] expended on behalf of a clearly

identified candidate or a candidate's authorized committee." in
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this case the earmarking statement was, "[W]e are pleased to

enclose a check for $2,500 to help in the election of John Evans

to the United States Senate."

hlthough the Idaho State Committee has claimed that the

funds received from the Better Government Committee were used for

get-out-the-vote activity benefitting the entire Democratic party

ticket and not any individual candidate, the public record does

not provide supporting evidence of this. To the contrary, the

Idaho State Committee's reports reflect that subsequent to

receiving the $2,500 check from the Better Government Committee,

it made a coordinated S 441a(d) expenditure on behalf of

r candidate John Evans. Nowhere in its reports is there any

indication that it made expenditures for get-out-the-vote

activities on behalf of the entire Democratic Party ticket.

Based on the foregoing, it is the view of this Office that
C)

the Better Government Committee's contribution to the Idaho State

Committee constituted an earmarked contribution to candidate John

Evans. Insofar as the Idaho State Committee failed to report to

the Commission in its Post General Election Report the intended

recipient of the $2,500 earmarked contribution from the Better

Government Committee, there is reason to believe that the Idaho

State Committee and Sharon Nielson, as treasurer, violated

11 C.F.R. . 110.6(c).



QUESTIONS

TO: The Idaho State Democratic Party - Federal Account
and Sharon Nielson, as treasurer (herein "the Committee")

State whether there was any communication between the
Committee and the John Evans Senatorial Campaign concerning the
$2500 contribution forwarded to the Committee on or about October
31, 1986 by the St. Louisi'ans for Better Government. If so:

1. State the date and the substance of each communication.

2. Identify the persons involved in the communications
(provide the full name of the person and his or her
relationship to the Committee and/or the John Evans
Campaign).

3. Provide a copy of all writings (e.g. letters, written
memoranda) concerning the communications.

'C



Saint Louisians For
Better Government
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October 25, 1988

Beverly Kramer
Office of General Counsel
999 E Street N.W.
Washington, D.C. 20463

Re: St. Louisians For Better Government

Dear Beverly:

I am in receipt of the letter regarding MUR 2632. I am in the process
of gathering all the information regarding this letter and at this
time I am requesting an extension of time in order to do so.

77

.7.

,.3

Your kind cooperation is very much appreciated.

Sincerely,

Bunny R.Gidwasser

13RG : ck



FEDERAL ELECTION COMMISSION
WASHINGTON. D C 20463

Noveiber 7, 1988

Ms. Bunny Goldwasser, Treasurer
St. Louisians for Better Government
1015 Locust St., Suite 600
St. Louis, MO 63101

RE: MUR 2632
St. Louisians for Better
Government and Bunny
Goldwasser, as Treasurer

Dear Ms. Goldwasser:

This is in response to your letter dated October 25, 1988,
which we received on October 28, 1988, requesting an extension to
respond to the Commission's notice in connection with its finding
of reason to believe St. Louisians for Better Government and you,
as treasurer violated the Act. After considering the
circumstances presented in your letter, I have granted an
extension of twenty (20) days. Accordingly, your response is due
by the close of business on November 28, 1988.

CD If you have any questions, please contact Beverly Kramer,
the staff member assigned to this matter, at (202) 376-8200.

-Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois G. Lerner
Associa e General Counsel



Saint Louisians For, 28 A10128l
Better Government

November 22, 1988

Beverly Kramer
Office of General Counsel
Federal Election Commission
999 E Street N.W.
Washington, D.C. 20463

Re: St. Louisians For Better Government

Dear Beverly:

Enclosed please find letter from Michael Litwack, past President and a
letter from Dr. Carl Lyss explaining their actions. If there is anything
else you need, please do not hesitate to contact me.

Thank you for your very kind cooperation.

Sincerely,

Bunny G1i _dwasser, CLU, ChFC

BRG:ck

Enclosures



Saint Louisians For
Better Government

November 22, 1988

Beverly Kramer
Office of General Counsel
Federal Election Commission

7999 E Street N.W.
Washington, D.C. 20463

'S Re: St. Louisians For Better Government

Dear Beverly:

In regard to the funds forwarded to the Idaho Democratic Party campaign by
St. Louisians for Better Government, it is my honest recollection that the
sole intent of those funds were to aide in getting out the vote and not

C) for any specific candidate.

I had requested Dr. Lyss to forward the check, as I was leaving town, and
therefore did not review the letter he sent with the check. He has
assured me that the reference to Govenor Evans was strictly a personal

-- aside or wishing the Governor good luck, and not infering the money was to
be directed to the Governor's campaign fund.

We regret the confusion. It was not our Pac's intent to circumvent the
system, but rather an error in judgement in wording the letter.

Thank you for your consideration.
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CARL A. LYSS, M.D. U GASTROENTEROLOGY
HERBERT B. ZIMMERMAN, M.D. U CARDIOLOGY-PULMONARY DISEASES
ROBERT L KAUFMAN, M.D. U MEDICAL GENETICS
Suite 299, Jewish Hospital Medical Offices-456 N. New Beaes Road-St Louis, Mo. 63141
Telephone (314) 569.1090

November 22, 1988

Ms. Beverly Kramer
Office of General Counsel
Federal Election Commission
999 E Street N.W.
Washington, D.C. 20463

Re: St. Louisians For Better Government

Dear Ms. Kramer:

Concerning my letter that was sent with the check to the Idaho Democratic
Party campaign by St. Louisians for Better Government. I did not mean
this check to be used for Governor Evans personally. My reference to
Governor Evans was strictly a personal good luck and the funds to be used
to help get out the vote, and not infering the money was to be used direct
to the Governor's campaign fund. I sincerely regret the confusion.

Thank you for your kind cooperation.

Sincerely,

C)

C:)

TN ~I



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

JRzD 2, 1969

CERTIFIED RAIL
RETURN RECZPT REQUESTED
Joe Berenter
Idaho State Democratic Party-Federal Account
P.O. Box 445
Boise, Idaho 83701

RE: MUR 2632
Idaho State Democratic
Party-Federal Account and
Sharon Nielson, as
treasurer

Dear Mr. Berenter:

On October 19, 1988, you were notified that the Federal
Election Commission, on October 17, 1988, found reason to believe

C) the Idaho State Democratic Party-Federal Account (the
"Committee") and Sharon Nielson, the former treasurer, violated
11 C.F.R. S 110.6(c), a provision of the Commission Regulations.

-Enclosed please find the material that was sent to the Committee
on October 19, 1988. Under the Federal Election Campaign Act of
1971, as amended, you have an opportunity to demonstrate that no
action should be taken against the Committee and you as
treasurer.

A review of our files indicate that to date, you have not
responded to the Commission's findings. Unless we receive a
response from you within ten days, this Office will proceed to
the next stage of the enforcement process.



Joe Serenter
Page 2

Should you have any questions, please contact Frania
Nonarsik, the attorney assigsed to this matter, at (202)
376-8200.

Sincerely,

Lawrence N. Noble
Generalounsel

By: LoW f. Lerner
Associate General Counsel
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BDIOEK "a FEDlERL ECTION COMISSIO SENSITIVE
In the Matter of )

) 4UR 2632
Idaho State Democratic Party1 Federal )

Account and Joe Serenter , as )
treasurer )

GENERAL COUNSEL' REPORT

I. BACKGROUND

On October 17, 1988, the Commission found reason to believe

that the Idaho State Democratic Party-Federal Account (the

"Committee") and its treasurer violated 11 C.F.R. S 110.6(c) by

failing to report the original source and the intended recipient

of an earmarked contribution. On October 19, 1988, this Office

notified the Committee of the Commission's finding and forwarded

written questions to the Committee at that time. On June 2,

1989, this Office sent a reminder letter to the Committee via

certified mail. On June 14, 1989, this Office received the

return receipt, however, the Committee has still failed to

respond to the Commission's finding and submit answers to the

questions. Therefore, this Office recommends that the Commission

authorize the attached subpoena and order to the Idaho State

Democratic Party-Federal Account and Joe Berenter, as treasurer.

II. RECOMMENDATIONS

1. Authorize the attached subpoena and order to the Idaho
State Democratic Party-Federal Account and Joe Berenter, as
treasurer.

1. On September 2, 1988, the Committee filed an amended Statement
of Organization replacing its former treasurer, Sharon Nielson,
with Joe Berenter.
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2. Approve the attached letter.

Lawrence N. Noble
General Counsel

BY: MMW
Lo rAssociate General Counsel

Attachments
1. Subpoena/order
2. Letter

Staff Assigned: Frania Nonarski

Date ' I t



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of ))
Idaho State Democratic Party - ) MUR 2632

Federal Account and Joe )
Berenter, as treasurer )

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal

Election Commission, do hereby certify that on July 18,

1989, the Commission decided by a vote of 6-0 to take

the following actions in MUR 2632:

1. Authorize the subpoena and order to the
Idaho State Democratic Party - Federal
Account and Joe Berenter, as treasurer,
as recommended in the General Counsel's
report dated July 12, 1989.

2. Approve the letter attached to the
General Counsel's report dated July 12,
1989.

Commissioners Aikens, Elliott, Josefiak, McDonald,

McGarry, and Thomas voted affirmatively for the decision.

Attest:

Date Marjorie W. Emmons
Secretary of the Commission



FEDERAL ELECTION COMMISSION
WASHINGTON, C 20461

July 27, 1989

CERTIFIED NAIL
RZTURN RRZIPT RIEUESTED

Joe Berenter, Treasurer
Idaho State Democratic Party-Federal Account
P.O. Box 445

N, Boise, ID 83701

RE: MUR 2632
Idaho State Democratic
Party-Federal Account and

- Joe Berenter, as treasurer

Dear Mr. Berenter:

On October 19, 1988, you were notified that the Federal
- Election Commission had found reason to believe the Idaho State

Democratic Party-Federal Account and you, as treasurer, violated
11 C.F.R. 5 110.6(c), a provision of the Commission Regulations.

Pursuant to its investigation of this matter, the Commission
has issued the attached subpoena and order requiring you to
provide information which will assist the Commission in carrying
out its statutory duty of supervising compliance with the Federal
Election Campaign Act of 1971, as amended, and Chapters 95 and 96
of Title 26, U.S. Code.

You may consult with an attorney and have an attorney assist
you in the preparation of your responses to this subpoena and
order. It is required that you submit all answers to questions
under oath within 15 days of your receipt of this subpoena and
order.



Joe Berenter
Page 2

if you have any questions, please contact rrania Monarski,

the attorney assigned to this matter, at (202) 376-8200.

Sincerely,

Lawrence N. Noble
General Counsel

BY: Lois G. Le r
Associate General Counsel

Enclosure
Subpoena and Order
Interrogatories and Request for Production of Documents
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In the Ratter of )
) 3UR 2632
)

5U3& TOL11C3 DOCWSTS

11rD TO SOUR I TTM s

TO: Joe Berenter, Treasurer
Idaho State Democratic Party-Federal Account
P.O. Box 445
Boise, ID 83701

Pursuant to 2 U.S.C. S 437d(a)(1) and (3), and in

furtherance of its investigation in the above-captioned matter,

the Federal Election Commission hereby orders you to submit

written answers to the questions attached to this Order and

subpoenas you to produce the documents requested on the

attachment to this Subpoena. Legible copies which, where

applicable, show both sides of the documents may be substituted

for originals.

Such answers must be submitted under oath and must be

forwarded to the Office of the General Counsel, Federal Election

Commission, 999 E Street, N.W., Washington, D.C. 20463, along

with the requested documents within 15 days of receipt of this

Order and Subpoena.
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WH=REFORE, the Chairman of the Federal Election Comisslo,

has hereunto set his hand in Washington, D.C. on this Of2't.,

day of i s 1989.

Danny /. McDonald, Chairman
Federal Election Comission

ATTEST:

Harjor V. Emmons
Secretuy to the Comaission
Attachments

Document Request
Questions

C)



MUR 2632
Joe Berenter
Page 3

INSTRUCTIONS

In answering these interrogatories and request for production
of documents, furnish all documents and other information,
however obtained, including hearsay, that is in possession of,
known by or otherwise available to you, including documents and
information appearing in your records.

Each answer is to be given separately and independently, and
unless specifically stated in the particular discovery request,
no answer shall be given solely by reference either to another
answer or to an exhibit attached to your response.

The response to each interrogatory propounded herein shall
set forth separately the identification of each person capable of
furnishing testimony concerning the response given, denoting
separately those individuals who provided informational,
documentary or other input, and those who assisted in drafting
the interrogatory response.

If you cannot answer the following interrogatories in full
after exercising due diligence to secure the full information to
do so, answer to the extent possible and indicate your inability
to answer the remainder, stating whatever information or
knowledge you have concerning the unanswered portion and
detailing what you did in attempting to secure the unknown
information.

Should you claim a privilege with respect to any documents,
communicationst or other items about which information is
requested by any of the following interrogatories and requests
for production of documents, describe such items in sufficient
detail to provide justification for the claim. Each claim of
privilege must specify in detail all the grounds on which it
rests.

Unless otherwise indicated, the discovery request shall refer
to the time period from September 1, 1986 to January 1, 1987.

The following interrogatories and requests for production of
documents are continuing in nature so as to require you to file
supplementary responses or amendments during the course of this
investigation if you obtain further or different information
prior to or during the pendency of this matter. include in any
supplemental answers the date upon which and the manner in which
such further or different information came to your attention.
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D3IrFITIOK8

For the purpose of these discovery requests, including the
instructions thereto, the terms listed below are defined as
follows:

"You" shall mean the named respondent in this action to whom
these discovery requests are addressed, including all officers,
employees, agents or attorneys thereof.

"Persons" shall be deemed to include both singular and
plural, and shall mean any natural person, partnership,

CN committee, association, corporation, or any other type of
organization or entity.

\0
"Document" shall mean the original and all non-identical

copies, including drafts, of all papers and records of every type
in your possession, custody, or control, or known by you to
exist. The term document includes, but is not limited to books,
letters, contracts, notes, diaries, log sheets, records of
telephone communications, transcripts, vouchers, accounting
statements, ledgers, checks, money orders or other commercial
paper, telegrams, telexes, pamphlets, circulars, leaflets,

O reports, memoranda, correspondence, surveys, tabulations, audio
and video recordings, drawings, photographs, graphs, charts,
diagrams, lists, computer print-outs, and all other writings and
other data compilations from which information can be obtained.

"Identify" with respect to a document shall mean state the
nature or type of document (e.g., letter, memorandum), the date,
if any, appearing thereon, the date on which the document was
prepared, the title of the document, the general subject matter
of the document, the location of the document, the number of
pages comprising the document.

"Identify" with respect to a person shall mean state the full
name, the most recent business and residence addresses and the
telephone numbers, the present occupation or position of such
person, the nature of the connection or association that person
has to any party in this proceeding. If the person to be
identified is not a natural person, provide the legal and trade
names, the address and telephone number, and the full names of
both the chief executive officer and the agent designated to
receive service of process for such person.

"And" as well as "or" shall be construed disjunctively or
conjunctively as necessary to bring within the scope of these
interrogatories and requests for the production of documents any
documents and materials which may otherwise be construed to be
out of their scope.
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interrogatories and Request
for Production of Documents

On or about October 31, 1986, St. LouisianS for Better
Government forwarded a $2,500 contribution to the Idaho State
Democratic Party-Federal Account (the wCommittee").

1. State whether there was any communication between the
Committee and the John Evans Senatorial Campaign
concerning the $2,500 contribution by the St. Louisians
for Better Government.

2. State the date and the substance of each communication.

3. Identify the persons involved in the communications.
Provide the full name of each person and his or her
relationship to the Committee and/or the John Evans
campaign.

4. Provide copies of all documents (e.g. letters, written
memoranda) concerning the communications described above.



11w Nw A ,I

89 NOY 22 PH
BEFORE THE FEDERAL ELECTION COMISSION SE SITIVE

In the Matter of )

Idaho State Democratic Party-Federal ) MUR 2632
Account and Joe Berenter, as NOV 2 8
treasurer)NO

GENERAL COUNSEL' S REPORT

I. Background

This matter was generated through a referral from the Audit
Division. On October 17, 1988, the Commission found reason to

believe that the Idaho State Democratic Party-Federal Account

(the "Committee") and its treasurer violated 11 C.F.R. S 110.6(c)

by failing to report the original source and the intended

recipient of an earmarked contribution. On October 19, 1988,

this Office notified the Committee of the Commission's finding

and forwarded written questions to the Committee at that time.

On June 2, 1989, this Office sent a reminder letter to the

Committee via certified mail. On June 14, 1989, this Office

received the return receipt, however, the Committee failed to

submit answers to the questions. On July 18, 1989, the

Commission authorized a subpoena and order to the Committee. The

Committee received the subpoena and order on August 7, 1989. On

several occasions, staff from this Office spoke to Connelly Ward,

a representative of the Committee, who agreed to submit answers

to the questions. At this time, however, the Committee has

failed to respond to the Commission's subpoena and order.

II. Request for Authorization of Subpoena Enforcement

The investigation in this matter cannot be concluded without

the answers to the questions submitted to the Committee. On



October 24, 1986, St. Louisians for Better Government made a

$2,500 contribution to the Committee. In a cover letter

accompanying the check, the Committee notes that "[we are

pleased to enclose a check for $2,500.00 to help in the election

of John Evans to the United States Senate." The letter was

addressed to Betty Arens and Barney Gottstein. According to the

Audit Referral material, Betty Arens was formerly employed by the

Evans? campaign committee.

In addition, the Committee, in its 1986 Post-General Election

Report, disclosed the receipt of the contribution from the St.

Louisians for Better Government on October 31, 1986. The

Committee itemized all expenditures between October 16, 1986 and

December 31, 1986 in its 1986 Post-General Report and its 1986

Year End Report. All but six expenditures made subsequent to the

receipt of the $2,500 contribution from St. Louisians for Better

Government constituted administrative expenses (i.e. salaries,

withholding taxes). The remaining six expenditures included: a

coordinated party expenditure of $12,252 on behalf of candidate

John Evans for an "Election Day Mailgrami" three expenditures

totaling $3,726 to Election Computer Services for computer lists;

and two expenditures totaling $1,943 to Syms-York for Printing.

The expenditure for the "Election Day Mailgram" may relate to

get-out-the-vote activities on behalf of John Evans. The

expenditures for computer lists and printing might also relate to

get-out-the-vote activities. There is nothing in the reports

that would indicate that these expenditures were made to benefit

the entire Democratic Ticket. Accordingly, the receipt of the
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responses to the questions directed to the Committee is necessary

to resolve questions concerning the circumstances surrounding the

contribution from St. Louisians for Better Government.

According to 2 U.S.C. S 437d(b), the Commission may petition

the United States District Court in case of a refusal to obey a

subpoena or order issued by the Commission. Based on the

foregoing analysis, this Office recommends that the Commission

authorize this Office to institute civil actions to enforce the

Commission's subpoena and order to the Idaho State Democratic

Party-Federal Account and Joe Berenter, as treasurer.

III. Recommendations

1. Authorize the General Counsel to institute a civil action

pursuant to 2 U.S.C. r 437(d) to enforce the subpoena and order
to the Idaho State Democratic Party-Federal Account and Joe

MBerenter, as treasurer.

2. Approve the attached letter.

0_

Date Lawrence M. Noble
Treasurer

Attachment
Proposed Letter

Staff Person: Frania Monarski



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
) MUR 2632Idaho State Democratic Party- )

Federal Account and Joe Berenter )
as treasurer )

CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the
Federal Election Commission executive session on

November 28, 1989, do hereby certify that the Commission

decided by a vote of 5-0 to take the following actions in

MUR 2632:

1. Authorize the General Counsel to institute
a civil action pursuant to 2 U.S.C. 5 437(d)
to enforce the subpoena and order to the
Idaho State Democratic Party-Federal Account
and Joe Berenter, as treasurer.

2. Approve the letter attached to the General
Counsel's report dated November 22, 1989.

Commissioners Aikens, Elliott, Josefiak, McDonald, and

Thomas voted affirmatively for the decision; Commissioner

McGarry was not present.

Attest:

Date -Marj) ie W. Emmons
Secretary of the Commission



FEDERAL ELECTION COMMISSION
WASHINGTON. 0 C 20*3

December 4, 1989

CERTIFIED NAIL
RETURN RECEIPT REQUESTED

Joe Berenter, Treasurer
Idaho State Democratic Party-Federal Account
P.O. Box 445
Boise, ID 83701

RE: NOR 2632
Idaho State Democratic
Party-Federal Account and
Joe Berenter, as treasurer

Dear Mr. Berenter:

On October 19, 1988, you were notified that the Federal

Election Commission found reason to believe that the Idaho State

Democratic Party-Federal Account and you, as treasurer, violated

11 C.F.R. 5 110.6(c), a provision of the Commission Regulations.

Pursuant to its investigation of this matter, the Commission

issued an order and subpoena to you to provide answers to

interrogatories and to provide documents relating to those

interrogatories. The subpoena and order were received by you on

August 7, 1989.

To date you have not responded to the subpoena and order. As

a result of your failure to respond to the discovery request, the

Commission has authorized the Office of the General Counsel to

institute a civil action for relief in the United States District

Court to enforce the subpoena and order.



Joe Berenter
Page 2

Should you have any questions, or shld you vish to settle
this issue prior to suite please contact-Ivan IivetS, Assistant
General Counsel, at (202) 376-8200, within five dy of your
receipt of this letter. 1
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GIVENS, PURSLEY, WEBB & HUNTLEY
277 North Sixth Street, Suite 200
P. O. Box 2720
Boise, ID 83701
(208) 342-6571

BEFORE THE FEDERAL ELECTION COMMISSION

In The Matter of )
) MUR 2632

_73)-)

ANSWERS TO INTERROGATORIES AND RESPONSES
C) TO REQUEST FOR PRODUCTION OF DOCUMENTS C'0

60
COMES NOW the Idaho State Democratic Party-Federal Account, by and

through the Chairman of the Idaho State Democratic Party, and answer the

Interrogatories and respond to the Request for Production of Documents, as follows:

o INTERROGATORY NO. 1. State whether there was any communication

between the Committee and the John Evans Senatorial Campaign concerning the

$2,500 contribution by the St. Louisians for Better Government.

RESPONSE TO INTERROGATORY NO. 1: The Idaho State Democratic Party-

Federal Account ("Committee") is not aware of any communications between the

Committee and the John Evans Senatorial Campaign concerning the contribution by

the St. Louisians for Better Government ("St. Louisians"), other than those described

and documented in Response Nos. 2 and 4.

INTERROGATORY NO, 2. State the date and the substance of each

communication.

RESPONSE TO INTERROGATORY NO, 2: In approximately the first week of



October, 1986, a representative of St. Louisians telephoned Idaho State Democratic

Party headquarters and talked to Betty Ahrens, then Treasurer of the Committee. The

caller inquired regarding the use of funds donated to the Committee. Ms. Ahrens

stated that donations to the Committee would be used on behalf of all three statewide

federal candidates and would specifically not be earmarked for the John Evans

campaign. Shortly thereafter the Committee received the letter and check referred to

in the Response to Interrogatory No. 4, below.

INTERROGATORY NO. 3. Identify the persons involved in the communications.

Provide the full name of each person and his or her relationship to the Committee

and/or the John Evans campaign.

RESPONSE TO INTERROGATORY NO 3: Betty Ahrens was at the time

Treasurer of the Committee. She was also employed partime in the John Evans

campaign.

C3 INTERROGATORY/REQUEST NO, 4. Provide copies of all documents (e.g.

IV- letters, written memoranda) concerning the communications described above.

7)RESPONSE TO INTERROGATORY/REQUEST NO. 4. The only written

documents consist of the attached letter and check from St. Louisians.

THE UNDERSIGNED swears that the statements made herein are true and

correct to the best of his information and belief.

C nley Wca
CHAIRM IDAHO DEMOCRATIC PARTY



CERTIFICATE OF SERVICE

I hereby certify that the attached Answers to Interrogatories were served on the
Federal Election Commission on this 28th day of November, 1989, by U. S. Mail,
postage prepaid, addressed to:

Office of the General Counsel
Federal Election Commission
999 E. Street, N.W.
Washington, D. C. 20463

U wOLQ
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October 24, 1986
721 S. Central
St. Louis, Missouri

Ic6aho State Democratic Party
710 North 6tn Street
Boise, Idaho 83702
ATTN: Betty Arens

Barney Gottstein

We are pleased to enclose
election of John Evans to

Federal Account

a check for $2500.00 to help
the United States Senate.

,s you know, our pack supports those candidates who
strong israel is in tne best interest of the United

bel ieve
States.

Please convey our

CAL :dh

Saint Louisians For
Better Government

63105

in the

that a

best wishes to the go ~rnor
/Si~icerely yooyur s

/l LsS
/,// A. ' '



In the Matter

Idaho State Democratic Party-Federal
Account and Joe Berenter, as
treasurer

) MUR 2632

GENERAL COUNSEL'S REPORT

On November 28, 1989, the Commission authorized this Office

to institute a civil action pursuant to 2 U.S.C. 5 437d(b) to

enforce the subpoena and order against the Idaho State Democratic

Party-Federal Account (the "Committee") and Joe Berenter, as

treasurer. The letter notifying the Committee of this suit was

sent out by certified mail on December 4, 1989. Conley Ward, the

Chairman of the Committee, submitted answers to the Commission's

interrogatories on December 4, 1989. Accordingly, this Office

will not institute a civil action to enforce the subpoena and

order. After a review of the Committee's answers to the

interrogatories, this Office will report to the Commission with

the appropriate recommendations.

Lawrence M. Noble
General Counsel

Date
By:

Lois G. /Lerner
Associate General Counsel

Staff assigned: Frania Monarski
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BEFORE TME FEDERAL ELECTION CO150RE

In the Matter of ) 1LEN I'III
)

St. Louisians for Better Government ) MUR 2632
and Bernard Pasternak, as treasurer )

)
Idaho State Democratic Party-Federal )
Account and Joe Berenter, as )
treasurer )

GENERAL COUNSEL'S REPORT

I. BACKGROUND

Pursuant to 2 U.S.C. S 438(b), the Audit Division conducted

an audit of the St. Louisiana for Better Government ("St.

Louisians"). On October 17, 1988, the Commission found reason to

believe that St. Louisiana and its treasurer1 violated 2 U.S.C.

S 441a(a)(2)(A) by making an excessive contribution to the 1986

Senate campaign of John Evans. The Commission also found reason

- to believe that the Idaho State Democratic Party-Federal Account

i) (the "Idaho Democratic Party") and its treasurer2 violated

11 C.F.R. 5 110.6(c) by failing to report the original source and

the intended recipient of an earmarked contribution.
3

1. The current treasurer of St. Louisians for Better Government is
Bernard Pasternak.

2. The current treasurer of the Idaho State Democratic
Party-Federal Account is Joe Berenter.

3. In this matter, on October 17, 1988, the Commission found no
reason to believe that St. Louisians for Better Government and
its treasurer made an excessive contribution to Tom Daschle in
violation of 2 U.S.C. S 441a(a)(2)(A). The St. Louisians made a
$2,500 contribution to South Dakota Democratic Majority Program
Federal Account. This contribution was accompanied with a
letter that stated "Please convey our best wishes to Tom in his
difficult senatorial race and hopefully he will carry Tim
Johnson into his old congressional seat." The Commission
determined that this statement, on its face, did not exhibit
earmarking because it did not provide the express or implied
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St. Louisians submitted a response to the Commission's

findings on November 28, 1988. After the issuance of a subpoena

by the Commission, the Idaho Democratic Party submitted answers

to the Commission's interrogatories on December 4, 1989.

I. AMLYSIS

The Federal Election Campaign Act of 1971, as amended (the

"Act"), provides that a multicandidate committee may make up to

$5,000 in contributions to any candidate or his or her authorized

committee in each election. 2 U.S.C. S 441a(a)(2)(A). The Act

further provides that contributions made by a person that are

earmarked or otherwise directed through an intermediary or

conduit to a candidate shall be treated as contributions from

that person to the candidate. 2 U.S.C. S 441a(a)(8). Moreover,

the intermediary or conduit must report the original source and

the intended recipient of the contribution to the Commission, the

Clerk of the House of Representatives, or the Secretary of the

Senate, as appropriate, and to the intended recipient. 2 U.S.C.

S 441a(a)(8) and 11 C.F.R. S 110.6(c). Commission Regulations

define "earmarking" as:

a designation, instruction, or encumbrance
(including those which are direct or indirect,
express or implied, oral or written) which
results in all or any part of a contribution
or expenditure being made to, or expended on
behalf of, a clearly identified candidate or a
candidate's authorized committee.

11 C.F.R. 5 110.6(b).

(Footnote 3 continued from previous page)
instruction that Senator Daschle should ultimately receive the
benefit of the contribution.
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The Commission has determined that the earmarking provisions

of the Act apply to contributions made by individuals to a state

party committee which are designated to be used for coordinated

party expenditures on behalf of a particular federal candidate.

Therefore, even though the funds are not directly forwarded to

the the candidate's committee, the contributions are considered

earmarked to that candidate and subject to the limitations of the

Act. The Commission has also found that the

earmarking provisions of the Act are applicable where individuals

have contributed to a state party committee knowing that the

state party committee would use the contributions to pay for the

debts of the candidate's committee. See MUR 377 and MUR 752.

St. Louisians made direct contributions of $5,000 to the 1986

Senatorial campaign of John Evans on December 8, 1985 and

October 9, 1986 for the primary and general elections. St.

Louisians also made a $2,500 contribution to the Idaho Democratic

Party on October 24, 1986. In a cover letter accompanying the

check, St. Louisians note that "[wje are pleased to enclose a

check for $2,500.00 to help in the election of John Evans to the

United States Senate .... Please convey our best wishes to the

governor." The letter was addressed to Betty Ahrens and Barney

Gottstein. According to the Audit Referral material, Betty

Ahrens was formerly employed by the Evans' campaign committee.

In addition, the Idaho Democratic Party, in its 1986

Post-General Election Report, disclosed the receipt of the

contribution from St. Louisians on October 31, 1986. The Idaho

Democratic Party itemized all expenditures between October 16,
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1986 and December 31, 1986 in its 1986 Post-General Election

Report and its 1986 Year End Report. All but six expenditures

made subsequent to the receipt of the $2,500 contribution from

St. Louisians constituted administrative expenses (i.e. salaries,

withholding taxes). The remaining six expenditures included a

coordinated party expenditure of $12,252 on behalf of John Evans

for an "Election Day M4ailgram;" three expenditures totaling

$3,726 to Election Computer services for computer lists; and two

expenditures totaling $1,943 to Syms-York for printing.

The Idaho Democratic Party, in response to the Commission's

interrogatories, states that in October 1986, a representative

from St. Louisians telephoned the Idaho Democratic Party and

spoke to Betty Ahrens, then treasurer of the Idaho Democratic

Party. Ahrens informed St. Louisians that contributions received

by the Idaho Democratic Party would be used on behalf of all

three federal candidates and would specifically not be earmarked

for the John Evans campaign. Shortly thereafter the Idaho

Democratic Party received the letter and the contribution in

question from St. Louisians. At this same time, Ahrens was also

employed on a part-time basis for the John Evans campaign. The

Idaho Democratic Party further notes that it is not aware of any

other conversations between the Idaho Democratic Party and the

John Evans Senatorial campaign concerning the contribution by St.

Louisians. Moreover, in response to the Audit Division's

inquiry, St. Louisians submitted a letter from the Idaho

Democratic Party stating that the $2,500 contribution was not

specifically used for John Evans, but was used in its State Party
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Works Program for the get out the vote drive "which benefited all

the federal candidates."

In response to the Commission's findings, St. Louisians

submitted letters from Michael Litwack, past President of St.

Louisians and Dr. Carl Lyss. Litwack states that it is "his

honest recollection" that the sole intent of the funds were to

aid in getting out the vote in Idaho and not for any specific

candidate. Dr. Lyss forwarded the check to the Idaho Democratic

Party because Litwack was out of town. Lyss states that his

reference to Governor Evans was "strictly a personal good luck"

and was not meant to infer that the funds were to be used

directly for the Evans' campaign. Lyss further notes that the

money was to be used to help get out the vote.

The Audit Division also examined a $2,500 contribution from

St. Louisians to the South Dakota Democratic Majority Program

Federal Account ("South Dakota Democratic Party"). As noted

earlier, on October 17, 1988, the Commission found no reason to

believe that St. Louisians and its treasurer violated 2 U.S.C.

S 44la(a)(2)(A) by making an excessive contribution to Tom

Daschle. St. Louisians made $5,000 contributions to Senator Tom

Daschle's 1986 primary and general election campaigns. St.

Louisians also contributed $2,500 to the South Dakota Democratic

Party and included a letter which stated in part "Please convey

our best wishes to Tom [Daschle] in his difficult senatorial race

and hopefully he will carry Tim Johnson into his old

congressional seat."

The South Dakota Democratic Party reported the receipt of the
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contribution from St. Louisians on October 30, 1986. During this

reporting period, the South Dakota Democratic Party reported

disbursements for operating expenses, printing, ad buys and

commercials. In a letter to the Commission dated February 12,

1987, the South Dakota Democratic Party clarified that the

expenditures for printing, ad buys and commercials were for state

party advertising and get out the vote efforts. The South Dakota

Democratic Party also indicated that no expenditures were made on

behalf of specifically identified candidates.

Based on the additional information received through the

investigation of this matter, it appears that the $2,500

contribution from St. Louisians to the Idaho Democratic Party is

indistinguishable from the $2,500 contribution to the South

Dakota Democratic Party. In the present matter, St. Louisians

also submitted a letter from the Idaho Democratic Party dated

March 29, 1988 which stated that the $2,500 contribution was used

in its State Party Works Program for its get out the vote program

which benefited all the federal candidates in the state. The

Idaho Democratic Party, in this letter, further state that the

contribution was not specifically used for John Evans. Moreover,

in its response, the Idaho Democratic Party states that it

informed St. Louisians that the contribution would not be used

for the John Evans campaign. Furthermore, although the Idaho

Democratic Party did make a coordinated party expenditure on

behalf of John Evans after it received the St. Louisians'

contribution, the Idaho Democratic Party had funds from other

sources as well at that time. In addition, St. Louisians also
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submitted letters from two representatives stating that they did

not intend that the contribution be used solely to further the

election of John Evans. Although the statement in the cover

letter accompanying the $2,500 check referring to John Evans

looks like earmarking, St. Louisians and the Idaho Democratic

Party submitted statements denying that the contribution was

earmarked for Evans. Based on the foregoing information, there

appears to be doubt as to whether the $2,500 contribution from

St. Louisians to the Idaho Democratic Party was earmarked for the

John Evans campaign or used solely for Evans' behalf.

Therefore, this Office recommends that the Commission take no

further action against St. Louisians for Better Government and

Bernard Pasternak, as treasurer. This Office also recommends

that the Commission take no further action with regard to the

Idaho Democratic Party-Federal Account and Joe Berenter, its

treasurer, in this matter.

III. RECOMMENDATIONS

1. Take no further action against St. Louisians for Better
Government and Bernard Pasternak, as treasurer.

2. Take no further action against the Idaho State Democratic
Party-Federal Account and Joe Berenter, as treasurer.

3. Close the file.
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4. Approve the attached letters.

Lawrence M. Noble
General Counsel

BY:
Associatd General Counsel

Attachments
1. Response of the St. Louisians for Better Government
2. Response of the Idaho State Democratic Party
3. Letters (2)

Staff assigned: Frania Monarski

Date
/- 3t-5 0



FEDERAL ELECTION COMMISSION
WASHINCTON. D C .1046

MEMORANDUM

TO:

FROM:

DATE:

SUBJECT:

LAWRENCE M. NOBLE
GENERAL COUNSEL

MARJORIE W. EMMONS/DELORES HARRIS
COMMISSION SECRETARY

FEBRUARY 8, 1990

MUR 2632 - GENERAL COUNSEL'S REPORT
DATED JANUARY 31, 1990

The above-captioned document was circulated to the

Commission on Thursday, February 1. 1990 at 4:00 pm.

Objection(s) have been received from -he Commissioner(s)

as indicated by the name(s) checked below:

Commissioner

Commissioner

Commissioner

Commissioner

Commissioner

Commissioner

Aikens

Elliott

Josefiak

McDonald

McGarry

Thomas

This matter will be placed on the meeting agenda

for Tuesday, February 13, 1990.

Please notify us who will represent your Division before the

Commission on this matter.

xxx

xxx

xxx

xxx



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

St. Louisians for Better Government
and Bernard Pasternak, as treasurer

Idaho State Democratic Party-Federal
Account and Joe Berenter, as
treasurer

MUR 2632

CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the

Federal Election Commission executive session on February 13,

1990, do hereby certify that the Commission decided by a vote

of 4-0 to return the January 31, 1990 report on MUR 2632 to

the Office of General Counsel for further review.

Commissioners Elliott, Josefiak, McGarry, and Thomas

voted affirmatively for the decision; Commissioners Aikens

and McDonald were not present at the time of the vote.

Attest:

Date Me retarj or e CotmmsonsSeretary of the Commission
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BEFORE THE FEDERAL ELECTION CONRISSION

In the Matter of )nmo,,' SENSITIVE
St. Louisians for Better Government )
and Bernard Pasternak, as treasurer )

MUR 2632
Idaho State Democratic Party-Federal )
Account and Joe Berenter, as )
treasurer )

GENERAL COUNSEL'S REPORT

I. BACKGROUND

Pursuant to 2 U.S.C. 5 438(b), the Audit Division conducted

an audit of the St. Louisians for Better Government ("St.

Louisians"). On October 17, 1988, the Commission found reason to

believe that St. Louisians and its treasurer 1 violated 2 U.S.C.

5 441a(a)(2)(A) by making an excessive contribution to the 1986

Senate campaign of John Evans. The Commission also found reason

to believe that the Idaho State Democratic Party-Federal Account

(the "Idaho Democratic Party") and its treasurer 2 violated

11 C.F.R. 5 110.6(c) by failing to report the original source and

the intended recipient of an earmarked contribution.

On October 19, 1988, this Office notified the Idaho

Democratic Party of the Commission's finding and forwarded

written questions to the Idaho Democratic Party at that time. On

June 2, 1989, this Office sent a reminder letter to the Idaho

Democratic Party via certified mail. On June 14, 1989, this

Office received the return receipt, however, the Committee failed

1. Bernard Pasternak is the current treasurer of St. Louisians for
Better Government.

2. Joe Berenter is the current treasurer of the Idaho Democratic
Party.
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to submit answers to the questions. On July 18, 1989, the

Commission authorized a subpoena and order to the Idaho

Democratic Party. The Idaho Democratic Party received the

subpoena and order on August 7, 1989, however, failed to submit a

response to the Commission's interrogatories. On November 28,

1989, the Commission authorized this Office to institute a civil

action pursuant to 2 U.S.C. 5 437(d) to enforce the subpoena and

order against the Idaho Democratic Party. The letter informing

the Idaho Democratic Party of this suit was sent out by certified

mail on December 4, 1989. Conley Ward, the Chairman of the Idaho

Democratic Party, submitted answers to the Commission's

interrogatories on December 4, 1989. Accordingly, this Office

did not file suit in this matter. St. Louisians submitted a

response to the Commission's findings on November 28, 1988.

On February 13, 1990, the Commission returned to this Office

a report recommending that the Commission take no further action

against St. Louisians and the Idaho Democratic Party in this

matter. The Commission noted that the response submitted by the

Idaho Democratic Party included a copy of a check from

N.A.C.P.A.C. which had a notation indicating that it was for

"Gov. John Evans - Senate campaign." This contribution appears

to be earmarked, however, the Committee, in its 1986 Post-General

Election Report, reported this receipt as a contribution to the

Idaho Democratic Party. The Idaho Democratic Party also reported

7 i//,4 i
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contributions from the following political action committees:

PAC AMOUNT DATE

ATLA PAC $5,000 10/23/86

Citizens Organized PAC $5,000 10/27/86

Desert Caucus $5,000 10/23/86

Florida Congressional $4,000 10/28/86
Committee

National PAC $5,000 10/23/86

Accordingly, this Office recommends that the Commission

approve additional discovery to determine whether the

contributions noted above were earmarked for the Evans campaign.

In light of the Idaho Democratic Party's delayed response to the

Commission's initial interrogatories, this Office recommends that

the Commission approve a subpoena and order with additional

interrogatories to be sent to the Idaho Democratic Party in

furtherance of the investigation of this matter.

II. RECOMMENDATIONS

1. Approve the attached subpoena and order to the IdahoState Democratic Party-Federal Account and Joe Berenter, as
treasurer.

2. Approve the attached letter.

Lawrence M. Noble
General Counsel

Date ~i/OfOB:Lois G. erner'
Associ4 General Counsel

Attachments
1. Subpoena/Order
2. Letter

Staff assigned: Frania Monarski
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
St. Louisians for Better Government ) MUR 2632

and Bernard Pasternak, as treasurer ))
Idaho State Democratic Party-Federal )
Account and Joe Berenter, as treasurer)

CERTIFICATION

I, MarJorie W. Emmons, Secretary of the Federal Election

Commission, do hereby certify that on April 4, 1990, the

Commission decided by a vote of 5-0 to take the following

actions in MUR 2632:

1. Approve the subpoena and order to the
Idaho State Democratic Party-Federal
Account and Joe Berenter, as treasurer,
as recommended in the General Counsel's
report dated March 30, 1990.

2. Approve the letter, as recommended in
the General Counsel's report dated
March 30, 1990.

Commissioners Aikens, Elliott, Josefiak, McDonald, and

McGarry voted affirmatively for the decision; Commissioner

Thomas did not cast a vote.

Attest:

Marjorie W. Emmons
Secretary of the Commission

Received in the Secretariat: Monday, April 2, 1990 11:45 a.m.
Circulated to the Commission: Monday, April 2, 1990 4:00 p.m.
Deadline for vote: Wednesday, April 4, 1990 4:00 p.m.

Date
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WASHINGTON. C 2 3

April 9, 1990

CERTIFIED RAIL
RETURN RECEIPT REQUBSTED

Joe Berenter, Treasurer
Idaho State Democratic Party-Federal Account
P.O. Box 445
Boise, ID 83701

RE: MUR 2632
Idaho State Democratic
Party-Federal Account and
Joe Berenter, as treasurer

Dear Mr. Berenter:

On October 19, 1988, you were notified that the Federal
Election Commission had found reason to believe the Idaho State
Democratic Party-Federal Account and you, as treasurer, violated
11 C.F.R. S 110.6(c), a provision of the Commission Regulations.

Pursuant to its investigation of this matter, the Commission
has issued the attached subpoena and order requiring you to
provide information which will assist the Commission in carrying
out its statutory duty of supervising compliance with the Federal
Election Campaign Act of 1971, as amended, and Chapters 95 and 96
of Title 26, U.S. Code.

You may consult with an attorney and have an attorney assist
you in the preparation of your responses to this subpoena and
order. It is required that you submit all answers to questions
under oath within 15 days of your receipt of this subpoena and
order.



Joe Berenter
Page 2

If you have any questions, please contact Frania Monarski,

the attorney assigned to this matter, at (202) 376-8200.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lo

Associate General Counsel

Enclosure
Subpoena and Order
Interrogatories and

Request for Production of Documents



BEFORE THE FEDERAL ELECTION COMISSION

In the Matter of )
)
) MUR 2632
)

SUBPOENA TO PRODUCE DOCUMNTS
ORDER TO SUBMIT WRITTEN ANSWERS

TO: Joe Berenter, Treasurer
Idaho State Democratic Party-Federal Account
P.O. Box 445
Boise, ID 83701

Pursuant to 2 U.S.C. S 437d(a)(1) and (3), and in

furtherance of its investigation in the above-captioned matter,

the Federal Election Commission hereby orders you to submit

written answers to the questions attached to this Order and

subpoenas you to produce the documents requested on the

attachment to this Subpoena. Legible copies which, where

applicable, show both sides of the documents may be substituted

for originals.

Such answers must be submitted under oath and must be

forwarded to the Office of the General Counsel, Federal Election

Commission, 999 E Street, N.W., Washington, D.C. 20463, along

with the requested documents within 15 days of receipt of this

Order and Subpoena.
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WHEREFORE, the Chairman of the Federal Election Commission

has hereunto set her hand in Washington, D.C. on this

day of , 1990.

4eeZ41ffCarn
Federal Election Commission

ATTEST:

Marjor W. Emmons
Secret y to the Commission

C Attachments
Document Request

WQuestions
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INSTRUCTIONS

In answering these interrogatories and request for
production of documents, furnish all documents and other
information, however obtained, including hearsay, that is in
possession of, known by or otherwise available to your including
documents and information appearing in your records.

Each answer is to be given separately and independently, and
unless specifically stated in the particular discovery request,
no answer shall be given solely by reference either to another
answer or to an exhibit attached to your response.

The response to each interrogatory propounded herein shall
set forth separately the identification of each person capable of
furnishing testimony concerning the response given, denoting
separately those individuals who provided informational,
documentary or other input, and those who assisted in drafting
the interrogatory response.

If you cannot answer the following interrogatories in full
after exercising due diligence to secure the full information to
do so, answer to the extent possible and indicate your inability
to answer the remainder, stating whatever information or
knowledge you have concerning the unanswered portion and
detailing what you did in attempting to secure the unknown

0 information.

Should you claim a privilege with respect to any documents,
communications, or other items about which information is
requested by any of the following interrogatories and requests
for production of documents, describe such items in sufficient
detail to provide justification for the claim. Each claim of
privilege must specify in detail all the grounds on which it
rests.

Unless otherwise indicated, the discovery request shall
refer to the time period from September 1986 to January 1. 1987.

The following interrogatories and requests for production of
documents are continuing in nature so as to require you to file
supplementary responses or amendments during the course of this
investigation if you obtain further or different information
prior to or during the pendency of this matter. Include in any
supplemental answers the date upon which and the manner in which
such further or different information came to your attention.
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DEFINITIONS

For the purpose of these discovery requests, including the
instructions thereto, the terms listed below are defined as
follows:

"You" shall mean the named respondent in this action to whom
these discovery requests are addressed, including all officers,
employees, agents or attorneys thereof.

"Persons" shall be deemed to include both singular and
plural, and shall mean any natural person, partnership,
committee, association, corporation, or any other type of
organization or entity.

"Document" shall mean the original and all non-identical
copies, including drafts, of all papers and records of every type
in your possession, custody, or control, or known by you to
exist. The term document includes, but is not limited to books,
letters, contracts, notes, diaries, log sheets, records of
telephone communications, transcripts, vouchers, accounting
statements, ledgers, checks, money orders or other commercial
paperf telegrams, telexes, pamphlets, circularst leaflets,
reports, memoranda, correspondence, surveys, tabulations, audio
and video recordings, drawings, photographs, graphs, charts,
diagrams, lists, computer print-outs, and all other writings and

C) other data compilations from which information can be obtained.

"Identify" with respect to a document shall mean state the
nature or type of document (e.g., letter, memorandum), the date,
if any, appearing thereon, the date on which the document was
prepared, the title of the document, the general subject matter
of the document, the location of the document, the number of
pages comprising the document.

"Identify" with respect to a person shall mean state the
full name, the most recent business and residence addresses and
the telephone numbers, the present occupation or position of such
person, the nature of the connection or association that person
has to any party in this proceeding. If the person to be
identified is not a natural person, provide the legal and trade
names, the address and telephone number, and the full names of
both the chief executive officer and the agent designated to
receive service of process for such person.

"And" as well as "or" shall be construed disjunctively or
conjunctively as necessary to bring within the scope of these
interrogatories and requests for the production of documents any
documents and materials which may otherwise be construed to be
out of their scope.
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Interrogatories and Request
for Production of Documents

in its 1986 Post-General Election Report, the Idaho State
Democratic Party-Federal Account (the "Committee") reported
contributions from the following political action committees:

PAC

ATLA PAC

Citizens organized PAC

Desert Caucus

Florida Congressional
Commi ttee

N.A. C. P.A. C.

National PAC

AMOUNT

$5,r000

$5,000

$5,000

$4,000

$3,000

$5,000

DATE

10/23/86

10/27/86

10/23/86

10/28/86

10/31/86

10/2 3/8 6

1. Provide copies of the contribution checks noted above.

2. Provide copies of any correspondence that accompanied the
contributions noted above.

3. State whether there were any communications between the
Committee and the political action committees noted above
concerning their contributions.

a. State the date and substance of each communication.

b. Identify the persons involved in the communications.
Provide the full name of each person and his or her
relationship to the Committee or the political action
committee.

4. State whether there were any communications between the
Committee and the John Evans Senatorial campaign concerning these
contributions.

a. State the date and substance of each communication.

b. Identify the persons involved in the communications.
Provide the full name of each person and his or her
relationship to the Committee or the political action
committee.
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S. Provide copies of all documents (e.g. letters, written
memoranda) concerning the communications described above.



FEDERAL ELECTION COMMISSION
WASHINCTON. OC 2041

April 30, 1990

CERTIFIED RAIL
RETURN RECEIPT REQUESTED

Joe Berenter, Treasurer
Idaho State Democratic Party-Federal Account
P.O. Box 445
Boise, ID 83701

RE: MUR 2632
Idaho State Democratic
Party-Federal Account and
Joe Berenter, as treasurer

Dear Mr. Berenter:

On October 19, 1988, you were notified the Federal Election
Commission found reason to believe the Idaho State Democratic
Party-Federal Account and you, as treasurer, had violated
11 C.F.R. 5 110.6(c), a provision of the Commission Regulations.

D Pursuant to its investigation of this matter, the Commission,
on April 9, 1990, issued a subpoena and order requiring you to
provide information which will assist the Commission in carrying
out its statutory duty of supervising compliance with the Federal
Election Campaign Act of 1971, as amended. The responses to this

- subpoena and order were due fifteen days from the date of your
receipt of the notification. To date, no response has been
received.

If we do not receive a response to the subpoena and order
within 10 days of your receipt of this letter, the Office of the
General Counsel will recommend that the Commission authorize suit
under 2 U.S.C. $ 437d to enforce the subpoena and order.
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Joe erenrter, Treasurer
Page 2

Should you have any questions, please contact Frania
Nonarski, the attorney assigned to this matter, at (202)
376-8200.

Sincerely,

Lawrence M. Noble
General Counsel

BY: r
Associ ~te General Counsel



,u l IDAHO STATE DEMOCRATIC PARTY

FErlAL

W- Pa aM-M

P.O. Box 445
Boise, Idaho

83701
Phone (208) 336-1815

c2~3~
CONLEY WARD, Chair

Boise

ANNA WILSON. Vice-Chair
Wallace

JOE BERENTER
Treasurer
Caldwell

DIANE JOSEPHY-PEAVEY
National Commetteewoman

Ketchum

JOHN GREENFIELD
National Commiteeman

Boise

cBRUCE SWEENEY
Senate Minority Leader

Lewiston

JIM STOICHEFF
House Minority Leader

Sandpoint

PAT REILLY
Boise

MARTI CALABRETA
Osburn

C) CAMILO LOPEZ
Caldwell

CAROL KRIZ
,) Boise

EDIE TRACY
Soda Springs

WALLY WRIGHT
Pocatello

MARCY GOULD
Boise

GENE SULLIVAN
Fairfield

MARGARET BERGIN, Pres.
Idahto Young Democrats

Boise

EDGAR MALEPEAi, Chair
Association of County Chairs

Pocatello

May 16, 1990

Frania Monarski, Attorney
Federal Election Commission
Washington, D. C. 20463 q o

Dear Ms. Monarski:

As requested in our telephone conversation taday:
and in the Request for Production of Documentg, I-
am sending you copies of the checks received-abytrs
the Idaho State Democratic Party from the Citi~ns-no
Organized Political Action Committee, the Flot*dx
Congressional Committee, and the N.A.C.P.A.C.cWiW
1986.

After searching all of the records at the State
Party, these are the only records that can be
found that relate to the Request for Documents in
your letter of April 9, 1990.

Also, as I stated in our conversation, I was not
employed by the State Party in 1986, nor was Joe
Berenter the treasurer or Conley Ward the chairman
of the State Party and therefore we have no
knowledge of any communications between the
Committee and the John Evans Senatorial Campaign
concerning these contributions.

If more information is needed, please let me know.

Sincerely,

Marsha Woods
Bookkeeper

Remember to check your income tax form for 'Tax Check-Off" for Democratic Party. Thank you

fi16if?
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of ) SE SITVE
)

Idaho State Democratic Party - )
Federal Account and Joe ) MUR 2632
Berenter, as treasurer )

)
National Action Committee - )

NACPAC and Stephen Bittel )
as treasurer )

GENERAL COUNSEL'S REPORT

I.* BACKGROUND

Pursuant to 2 U.S.C. 5 438(b), the Audit Division conducted

an audit of the St. Louisians for Better Government ("St.

Loulsians"). On October 17, 1988, the Commission found reason to

believe that St. Louisians and its treasurer violated 2 U.S.C.

5 441a(a)(2)(A) by making an excessive contribution to the 1986

C Senate campaign of John Evans.1 On that same date the Commission

also found reason to believe that the Idaho State Democratic

Party-Federal Account (the "Idaho Democratic Party") and its

treasurer 2 violated 11 C.F.R. 5 110.6(c) by failing to report the

original source and the intended recipient of an earmarked

contribution concerning the Evans campaign.

After the issuance of a subpoena, the Idaho Democratic Party

submitted answers to the Commission's interrogatories on

December 4, 1989. On February 13, 1990, the Commission returned

1. A separate brief is being prepared by this Office
regarding the findings against St. Louisians.

2. The current treasurer of the Idaho State Democratic
Party-Federal Account is Joe Berenter.
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to this Office a report recommending that the Commission take no

further action against the Idaho Democratic Party and the St.

Louisians in this matter. A subpoena to produce documents and an

order to submit written answers was issued by the Commission on

April 9. 1990, to the Idaho Democratic Party. Answers and

documents submitted by the Idaho Democratic Party were received

by the Commission on May 21, 1990.

II. ANALYSIS

The Federal Election Campaign Act of 1971, as amended (the

U"Act"), provides that a multicandidate committee may make up to

1--) $5,000 in contributions to any candidate or his or her authorized

rI committee in each election. 2 U.S.C. S 441a(a)(2)(A). The Act

further provides that contributions made by a person that are

earmarked or otherwise directed through an intermediary or

conduit to a candidate shall be treated as contributions from
C)

that person to the candidate. 2 U.S.C. S 441a(a)(8). Moreover,

the intermediary or conduit must report the original source and

the intended recipient of the contribution to the Commission, the

Clerk of the House of Representatives, or the Secretary of the

Senate, as appropriate, and to the intended recipient. 2 U.S.c.

S 441a(a)(8) and 11 C.F.R. S 110.6(c).

Commission regulations define "earmarking" as:

a designation, instruction, or encumbrance
(including those which are direct or indirect,
express or implied, oral or written) which
results in all or any part of a contribution or
expenditure being made to, or expended on behalf
of, a clearly identified candidate or a
candidate's authorized committee.

11 C.F.R. S 110.6(b).
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The Commission has determined that the earmarking provisions

of the Act apply to contributions made by individuals to a state

party committee vhich are designated to be used for coordinated

party expenditures on behalf of a particular federal candidate.

Therefore, even though the funds are not directly forwarded to

the candidate or his or her committee, the contributions are

considered earmarked to that candidate and subject to the

limitations of the Act. The Commission has also

found that the earmarking provisions of the Act are applicable

where individuals have contributed to a state party committee

knowing that the state party committee would use the

contributions to pay for the debts of the candidate's committee.

See MUR 377 and MUR 752.

Commission regulations in effect in 1986 provided that

contributions made after the primary election, if not designated

C) in writing at the time of the contribution as being for the

primary election, will be treated as if designated for the

general election. 11 C.F.R. 5 110.1(a)(2).

Finally, Commission regulations also provide that a person

may contribute directly to a candidate or his or her authorized

committee with respect to a particular election, and then also

contribute to a political committee which has supported or

anticipates supporting that same candidate in that same election

so long as the political committee is not the candidate's

principal or authorized campaign committee, the contributor does

not retain control over the funds, and the contributor does not

give with the knowledge that a substantial portion will be



contributed to or expended on behalf of that candidate for that

same election. 11 C.F.R. S 110.1(h).

A. THE IDAHO DEMOCRATIC PARTY VIOLATED 2 U.S.C.
I 441a(a)(8) and 11 C.F.R. § 110.6(c) BY FAILING
TO PROPERLY REPORT AN EARMARKED CONTRIBUTION FROM
THE ST. LOUISIANS.

St. Louisians made direct contributions of $5,000 on

December 8, 1985 and October 9, 1986 to the 1986 Senatorial

campaign of John Evans for the primary and general elections. In

addition, St. Louisians also made a $2,500 contribution to the

Idaho Democratic Party on October 24, 1986. In the cover letter

accompanying the check, the St. Louisians note: "[w]e are

pleased to enclose a check for $2,500 to help in the election of

John Evans to the United States Senate .... Please convey our best

wishes to the governor." Attachment 1. The letter was addressed
C)

to Betty Ahrens and Barney Gottstein of the Idaho Democratic

Party. According to the Audit Referral material, Betty Ahrens

was also employed part-time by the Evans' campaign committee at

the time.

The Idaho Democratic Party disclosed the receipt of the

$2,500 contribution from the St. Louisians on October 31, 1986 in

its 1986 Post-General Election Report. The 1986 Post-General

Election Report covered the period from October 16 through

November 24, 1986, including the election of November 4, 1986.

This report shows that after the contribution from St. Louisians

was posted on October 31st, the Idaho Democratic Party made

operating expenditures in the amount $2,171.95, consisting of
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salaries and tax payments. Additionally, this report discloses

coordinated party expenditures totaling $15,852.45 made on behalf

of the Evans campaign, consisting of $12,252.45 for an "Election

Day Mailgram" and $3,600.00 for postage of that mailgram.

Attachment 6. The 1986 Year-End Report shows that this was the

only coordinated party expenditure made by the Idaho Democratic

Party during 1986.

On October 17, 1988, the Commission found reason to believe

that the Idaho Democratic Party and its treasurer had violated

11 C.F.R. 5 110.6(c) 3 by failing to report the original sourceCo

and the intended recipient of the $2,500 contribution from St.

Louisians because the contribution appeared to be earmarked for

the Evans Senatorial campaign.
r') The Idaho Democratic Party, in its responses to the

Commission's interrogatories and subpoena to produce written
C)

documents, states that in October 1986, a representative from St.

Louisians telephoned the Idaho Democratic Party and spoke with

Betty Ahrens, then treasurer of the Idaho Democratic Party.

Ahrens informed the St. Louisians that contributions received by

the Idaho Democratic Party would be used on behalf of all three

federal candidates and would not be specifically earmarked for

the John Evans campaign. Attachment 1. Shortly thereafter, the

3.The Commission found reason to believe that the Idaho
Democratic Party had violated 11 C.F.R. S 110.6(c). The
statutory cite which authorizes that regulation, 2 U.S.C.
5 441a(a)(8), was inadvertently omitted from the report
and the finding of reason to believe. This omission
will be remedied in the recommendations portion of this
report.
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Idaho Democratic Party received the letter and contribution in

question from St. Louisians. During this period of time, Betty

Ahrens was also employed on a part-time basis by the Evans

campaign. The Idaho Democratic Party further states that it is

not aware of any conversations between the Idaho Democratic Party

and the Evans Senatorial campaign concerning the St. Louisians'

contribution. Moreover, in response to the Audit Division's

inquiry, St. Louisians submitted to the Commission a letter from

the Idaho Democratic Party stating that the $2,500 contribution

was not specifically used for the Evans campaign, but was used in

its State Party Works Program for a get out the vote drive "which

benefited all the federal candidates." Attachment 2. However,

the reports show that most of the funds expended between the time

of the St. Louisians' contribution and the election were spent as

coordinated party expenditures on behalf of the Evans campaign.
C)

In response to the Commission's findings, the St. Louisians

submitted letters from Michael Litwack, past president of St.

Louisians, and from Dr. Carl Lyss. Attachment 3. Litwack states

that it is "his honest recollection" that the sole intent of the

contribution was to aid in getting out the vote in Idaho and not

for any specific candidate. Dr. Lyss forwarded the check and

letter to the Idaho Democratic Party because Litwack was out of

town at the time. Lyss states that his reference to Governor

Evans was "strictly a personal good luck," and was not meant to

infer that the funds were to be used directly for the Evans

campaign. Lyss further states that the funds were to be used to

help get out the vote.
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The letters submitted by Michael Litwack, Carl Lyss and the

Idaho Democratic Party do not overcome the appearance that the

$2,500 contribution made by the St. Louisians was earmarked for

the Evans Senatorial campaign. The letter which accompanied the

check at the time the contribution was made states that the funds

enclosed are "to help in the election of John Evans to the United

States Senate." The Idaho Democratic Party failed to report this

as an earmarked contribution to the Evans campaign in violation

of 2 U.S.C. 5 441a(a)(8) and 11 C.F.R. S 110.6(c), which resulted

in an excessive contribution to Evans by the St. Louisians. As

noted earlier, the Commission has already found reason to believe

as to 11 C.F.R. 5 110.6(c).

Therefore, this Office recommends that the Commission find

reason to believe that the Idaho State Democratic Party-Federal

Account and Joe Berenter, as treasurer, violated 2 U.S.C.
C)

5 441a(a)(8) with respect to the contribution made by the St.

Louisians for Better Government.

B. THE NATIONAL ACTION COMMITTEE - NACPAC VIOLATED
2 U.S.C. 5 441a(a)(2)(A) BY MAKING AN EXCESSIVE
CONTRIBUTION EARMARKED FOR THE EVANS CAMPAIGN; AND
THE IDAHO DEMOCRATIC PARTY VIOLATED 2 U.S.C.
5 441a(a)(8) AND 11 C.F.R. 5 110.6(c) BY FAILING TO
PROPERLY REPORT THE EARMARKED CONTRIBUTION.

Based on additional information received through the

investigation of this matter and the responses and documents

provided by the Idaho Democratic Party, it appears that the

National Action Committee - NACPAC ("NACPAC") and its treasurer

also made an excessive contribution to the Evans campaign through
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the Idaho Democratic Party in violation of 2 U.S.C.

S 441a(a)(2)(A) and said contribution was improperly reported by

the Idaho Democratic Party in violation of 2 U.S.C. S 441a(a)(8)

and 11 C.F.R. s 110.6(c).
NACPAC made a $5,000 contribution directly to the Evans

Senatorial campaign on June 26, 1986. This contribution was

reported as an itemized contribution on the Evans campaign's 1986

July Quarterly Report. Attachment 4. This contribution was made

one month after the Idaho primary election, which occurred on May

27, 1986. Since there is no indication on Evans' quarterly

- report that the contribution from NACPAC was designated for the

If) primary election, it must be treated as if it was designated for

the general election. 11 C.F.R. 5 110.1(a)(2). Subsequent to

the direct contribution to the Evans campaign, NACPAC made a

$3,000 contribution to the Idaho Democratic Party on October 24,
CD

1986. A notation on the face of the check reads "Gov. John Evans

- Senate Campaign." Attachment 5. It appears that the notation
on this check indicates an intent for the funds to be used on

behalf of the Evans campaign, thus constituting earmarking.

The Idaho Democratic Party reported the receipt of the

NACPAC contribution on its 1986 Post-General Election Report,

dated December 1, 1986. The contribution is itemized, but there

is no reference or indication in the report that the contribution

was earmarked for the Evans campaign. Attachment 6.

Thus, following the same analysis as that used earlier in

this report for the St. Louisians, it appears that

NACPAC made an earmarked contribution of $3,000 to the Evans
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campaign through the Idaho Democratic Party. Because NACPAC had

already made a $5,000 contribution directly to the Evans campaign

for that same election, this results in an excessive contribution

by NACPAC in violation of 2 U.S.C. S 441a(a)(2)(A).

Additionally, it appears that the Idaho Democratic Party did not

properly report this earmarked contribution to the Commission and

the Secretary of the Senate, as required by the Act, resulting in

another violation of 2 U.S.C. S 441a(a)(8) and 11 C.F.R.

S 110.6(c).

Therefore, this Office recommends that the Commission find

reason to believe that the National Action Committee - NACPAC

and Stephen Bittel, as treasurer, violated 2 U.S.C.

S 441a(a)(2)(A). This Office further recommends that the

Commission find reason to believe that the Idaho State Democratic

Party-Federal Account and Joe Berenter, as treasurer, violated

2 U.S.C. S 441a(a)(8) and 11 C.F.R. 5 110.6(c) with respect to

the contribution by NACPAC.

Finally, on April 9, 1990, the Commission issued a subpoena

and Interrogatories and Request for Production of Documents to

the Idaho Democratic Party concerning other possible

contributions disclosed by the investigation which might have

been earmarked for the Evans campaign or which might have

constituted excessive contributions. Specifically, the

Interrogatories requested information concerning six

contributions made to the Idaho Democratic Party, all in October

of 1986. The Idaho Democratic Party submitted its response on

May 21, 1990. Attachment 7. In its response, the Idaho
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Democratic Party states that it was only able to obtain copies of

the checks used to make four of the six contributions. Two of

those checks, one from St. Louisians and the other from NACPAC,

had already been reviewed by the General Counsel. The third

and fourth checks produced, from the Citizens Organized Political

Action Committee and the Florida Congressional Committee,

contained no reference on the checks as to their purpose. The

Idaho Democratic Party states that it is unable to produce copies

of the two other checks, nor does it have any records concerning

and communications or connections between these contributions and

the Evans campaign.

Without having any further evidence or information

concerning the possible earmarking of these contributions, the

Office of the General Counsel makes no recommendation as to the

four remaining contributions mentioned in the Interrogatories

(excluding the NACPAC contribution discussed in this report and

the St. Louisians contribution discussed in another brief).

III. RECOMMENDATIONS

1. Find Reason to believe that the Idaho State Democratic
Party-Federal Account and Joe Berenter, as treasurer, violated
2 U.S.C. S 441a(a)(8) with respect to the St. Louisians for
Better Government's contribution.

2. Find reason to believe that the Idaho State Democratic
Party-Federal Account and Joe Berenter, as treasurer, violated
2 U.S.C. 5 441a(a)(8) and 11 C.F.R. 5 110.6(c) with respect to
the National Action Committee's contribution.

3. Find reason to believe that the National Action
Committee - NACPAC and Stephen Bittel, as treasurer, violated
2 U.S.C. S 441a(a)(2)(A).
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4. Approve the attached Factual and Legal Analyses and the
appropriate letters.

Lawrence 1. Noble
General Counsel

Date
BY: -0 ==!!!MM

Associate General Counsel

Attachments
1. Idaho Answers to Interrogatories (December 4, 1989)
2. Letter from Idaho to St. Louisians
3. Letters from Litwack and Lyss
4. 1986 July Quarterly Report - Evans (portion)
5. Copy of NACPAC check
6. Idaho 1986 Post-General Election Report (portion)

C: 7. Idaho Answers to Interrogatories (May 21, 1990)
8. Factual and Legal Analysis (2)

Staff assigned: John Canfield



3FR3 T82 FIDIRAL 3L3CTION COMMISSION

In the Matter of ))
Idaho State Democratic Party - )

Federal Account and Joe ) HUR 2632
Berenter, as treasurer; ))

National Action Committee - )
NACPAC and Stephen Bittel, )
as treasurer. )

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal Election

Commission, do hereby certify that on July 13, 1990, the

Commission decided by a vote of 6-0 to take the following

actions in UR 2632:

1. Find Reason to believe that the Idaho
State Democratic Party-Federal Account
and Joe Berenter, as treasurer, violated
2 U.S.C. S 441a(a)(8) with respect to
the St. Louisians for Better Government's
contribution.

2. Find reason to believe that the Idaho
State Democratic Party-Federal Account
and Joe Berenter, as treasurer, violated
2 U.S.C. S 441a(a)(8) and 11 C.F.R. S
110.6(c) with respect to the National
Action Committee's contribution.

3. Find reason to believe that the National
Action Committee - NACPAC and Stephen
Bittel, as treasurer, violated 2 U.S.C.
S 441a(a)(2)(A).

(continued)



Page 2Federal Election Commission
Certification for EUR 2632
July 13, 1990

4. Approve the Factual and Legal Analyses and
the appropriate letters, as recommended in
the General Counsel's Report dated July 10,
1990.

Commissioners Aikens, Elliott, Josefiak, McDonald, McGarry,

and Thomas voted affirmatively for the decision.

Attest:

- --/3 -10
Date Marjorie W. Emmons

Secretary of the Commission

Received in the Secretariat: Tuesday, July 10, 1990 4:30 p.m.
Circulated to the Commission: Wednesday, July 11, 1990 11:00 a.m.
Deadline for vote: Friday, July 13, 1990 11:00 a.m.

dh



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. W0D63

July 17, 1990

National Action Committee - NACPAC
Mr. Stephen Bittel, Treasurer
201 South Biscayne Blvd.; Suite 880
Miami, Florida 33131

RE: NUR 2632
National Action Committee -

NACPAC and Stephen littel,
as treasurer

Dear Mr. Bittel:

On July 13, 1990, the Federal Election Commission found that
there is reason to believe the National Action Committee - NACPAC
and you, as treasurer, violated 2 U.S.C. 5 441a(a)(2)(A), a
provision of the Federal Election Campaign Act of 1971, as
amended ("the Act"). The Factual and Legal Analysis, which
formed a basis for the Commission's finding, is attached for your
information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against the National Action Committee -
NACPAC and you, as treasurer. You may submit any factual or
legal materials that you believe are relevant to the Commission's
consideration of this matter. Please submit such materials to
the General Counsel's Office within 15 days of your receipt of
this letter. Where appropriate, statements should be submitted
under oath.

In the absence of any additional information demonstrating
that no further action should be taken against the National
Action Committee - NACPAC and you, as treasurer, the Commission
may find probable cause to believe that a violation has occurred
and proceed with conciliation.

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
5 111.18(d). Upon receipt of the request, the Office of the
General Counsel will make recommendations to the Commission
either proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
pursued. The Office of the General Counsel may recommend that
pre-probable cause conciliation not be entered into at this time
so that it may complete its investigation of the matter.
Further, the Commission will not entertain requests for
pre-probable cause conciliation after briefs on probable cause
have been mailed to the respondent.
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Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. in addition, the Office of the General
Counsel ordinarily will not give extensions beyond 20 days.

if you intend to be represented by counsel in this matter,
please advise the Commission by completing the enclosed form
stating the name, address, and telephone number of such counsel,
and authorizing such counsel to receive any notifications and
other communications from the Commission.

This matter will remain confidential in accordance with
2 U.S.C. 55 437g(a)(4)(B) and 437g(a)(12)(A), unless you notify
the Commission in writing that you wish the investigation to be
made public.

For your information, we have attached a brief description
of the Commission's procedures for handling possible violations
of the Act. If you have any questions, please contact John
Canfield, the attorney assigned to this matter, at (202)
376-8200.

Si rl,

Jnn Warren McGarry
Vice Chairman

Enclosures
Factual and Legal Analysis
Procedures
Designation of Counsel Form



BEFORE TE FEDERAL ELECTION COmNISSION

FACTUAL AND LEGAL ANALYSIS

RESPONDENTS: MUR 2632

National Action Committee -
MACPAC and Stephen Bittel
as treasurer

The Federal Election Campaign Act of 1971, as amended (the

"Act"), provides that a multicandidate committee may make up to

$5,000 in contributions to any candidate or his or her authorized

committee in each election. 2 U.s.c. S 441a(a)(2)(A). The Act

further provides that contributions made by a person that are

earmarked or otherwise directed through an intermediary or

conduit to a candidate shall be treated as contributions from

that person to the candidate. 2 U.S.C. s 441a(a)(8). Moreover,

the intermediary or conduit must report the original source and

the intended recipient of the contribution to the Commission, the

Clerk of the House of Representatives, or the Secretary of the

Senate, as appropriate, and to the intended recipient. 2 U.S.C.

5 441a(a)(8) and 11 C.F.R. S 110.6(c).

Commission regulations define "earmarking" as:

a designation, instruction, or encumbrance
(including those which are direct or indirect,
express or implied, oral or written) which
results in all or any part of a contribution or
expenditure being made to, or expended on behalf
of, a clearly identified candidate or a
candidate's authorized committee.

11 C.F.R. S 110.6(b).

The Commission has determined that the earmarking provisions
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of the Act apply to contributions made by Individuals to a state

party committee which are designated to be used for coordinated

party expenditures on behalf of a particular federal candidate.

Therefore, even though the funds are not directly forvarded to

the candidate or his or her committee, the contributions are

considered earmarked to that candidate and subject to the

limitations of the Act. The Commission has also found that the

earmarking provisions of the Act are applicable where individuals

have contributed to a state party committee knowing that the

state party committee would use the contributions to pay for the

debts of the candidate's committee. See NUR 377 and NUR 752.

Commission regulations in effect in 1986 provided that

contributions made after the primary election, if not designated

in writing at the time of the contribution as being for the

primary election, will be treated as if designated for the

general election. 11 C.F.R. 5 110.1(a)(2).

Finally, Commission regulations also provide that a person

may contribute directly to a candidate or his or her authorized

committee with respect to a particular election, and then also

contribute to a political committee which has supported or

anticipates supporting that same candidate in that same election

so long as the political committee is not the candidate's

principal or authorized campaign committee, the contributor does

not retain control over the funds, and the contributor does not

give with the knowledge that a substantial portion will be

contributed to or expended on behalf of that candidate for that

same election. 11 COFOR. 5 110.1(h).
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133 NATIONAL ACTION COMMITTEE - MACPAC VIOLATED
2 U.S.C. I 441a(2)(A) BY RAKING An ZXCESSIVE
ConTE1DUTIOW EAlow IKRD FOR TEE EVANS CAMPAIGN.

It appears that the National Action Committee (NACPAC) and

its treasurer made an excessive contribution to the Evans

campaign through the Idaho Democratic Party in violation of

2 U.S.C. 5 441a(a)(2)(A).

NACPAC made a $5,000 contribution directly to the Evans

Senatorial campaign on June 26, 1986. This contribution was

reported as an itemized contribution on the Evans campaign's 1986

July Quarterly Report. This contribution was made one month

after the Idaho primary election, which occurred on May 27, 1986.

Since there is no indication on Evans' quarterly report that the

contribution from NACPAC was designated for the primary election,

it must be treated as if it was designated for the general

election. 11 C.F.R. S l10.1(a)(2). Subsequent to the direct

contribution to the Evans campaign, NACPAC made a $3,000

contribution to the Idaho Democratic Party on October 24, 1986.

A notation on the face of the check reads "Gov. John Evans -

Senate Campaign". It appears that the notation on this check

indicates an intent for the funds to be used on behalf of the

Evans campaign, thus constituting earmarking.

The Idaho Democratic Party reported the receipt of the

NACPAC contribution on its 1986 Post-General Election Report,

dated December 1, 1986. The contribution is itemized, but there

is no reference or indication in the report that the contribution

was earmarked for the Evans campaign in that report.

Thus, it appears that NACPAC made an earmarked contribution



of $3,000 to the 3vans campaign through the Idaho Democratic

Party. Because MACPAC had already made a $5,000 contribution

directly to the Uvans campaign for that same election, this

results in an excessive contribution by MACPAC in violation of

2 U.S.C. 5-441a(a)(2)(A).

Therefore, there is reason to believe that the National

Action Committee - NACPAC and Stephen Bittel, as treasurer,

violated 2 U.S.C. S 441a(a)(2)(A).



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

July 17# 1990

Idaho State DemoctatiC Party - Federal Account
Sr. Joe Berenter, Treasurer
P.O. Box 445
Boise, Idaho 83701

RE: MUR 2632
Idaho State Democratic Party -

Federal Account and Joe
Berenter, as treasurer

Dear Mr. Berenter:

On July 13, 1990, the Federal Election Commission found that

there is reason to believe the Idaho State Democratic Party 
-

Federal Account and you, as treasurer, violated 2 U.S.C.

S 441a(a)(8), a provision of the Federal Election Campaign 
Act of

1971, as amended (wthe Act"), and 11 C.F.R. 5 110.6(c). The

Factual and Legal Analysis, which formed a basis for the
Commission's finding, is attached for your information. This

)finding is in addition the the earlier finding of reason to

believe made by the Commission on October 17, 1988.

C: Under the Act, you have an opportunity to demonstrate that

no action should be taken against the Idaho State Democratic

IParty - Federal Account and you, as treasurer. You may submit
any factual or legal materials that you believe are relevant to

the Commission's consideration of this matter. Please submit
such materials to the General Counsel's Office within 15 days of

your receipt of this letter. Where appropriate, statements
should be submitted under oath.

In the absence of any additional information demonstrating
that no further action should be taken against the Idaho State
Democratic Party - Federal Account and you, as treasurer, the

Commission may find probable cause to believe that a violation

has occurred and proceed with conciliation.

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
5 111.18(d). Upon receipt of the request, the Off-ce of the

General Counsel will make recommendations to the Commission
either proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
pursued. The Office of the General Counsel may recommend that
pre-probable cause conciliation not be entered into at this time
so that it may complete its investigation of the matter.
Further, the Commission will not entertain requests for
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pro-probable cause conciliation after briefs on probable cause
have been mailed to the respondent.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. in addition, the Office of the General
Counsel ordinarily will not give extensions beyond 20 days.

if you intend to be represented by counsel in this matter,
please advise the Commission by completing the enclosed form
stating the name, address, and telephone number of such counsel,
and authorizing such counsel to receive any notifications and
other communications from the Commission.

This matter will remain confidential in accordance with
2 U.S.C. 55 437g(a)(4)(B) and 437g(a)(12)(A), unless you notify
the Commission in writing that you wish the investigation to be
made public.

For your information, we have attached a brief description
of the Commission's procedures for handling possible violations
of the Act. If you have any questions, please contact John
Canfield, the attorney assigned to this matter, at (202)
376-8200.

Si e iel/ ?g /

3 hn Warren M'cGarry
V ce Chairman

Enclosures
Factual and Legal Analysis
Procedures
Designation of Counsel Form
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BrO33 Til FEDEJL ELECTION COMNISSION

FACTUALAND LEGAL ANLYSIS

RESPONDENTS: RUE 2632

Idaho State Democratic Party-
Federal Account and Joe
Berenter, as treasurer

On October 17, 1988, the Commission found reason to believe

that the Idaho State Democratic Party-Federal Account (the "Idaho

Democratic Party)_ and its treasurer violated 11 C.F.R.

5 110.6(c) by failing to report the original source and the

intended recipient of an earmarked contribution concerning the

Evans campaign.

The Federal Election Campaign Act of 1971, as amended (the

"Act"), provides that a multicandidate committee may make up to

$5,000 in contributions to any candidate or his or her authorized

committee in each election. 2 U.s.c. S 441a(a)(2)(A). The Act

further provides that contributions made by a person that are

earmarked or otherwise directed through an intermediary or

conduit to a candidate shall be treated as contributions from

that person to the candidate. 2 U.S.C. S 441a(a)(8). Moreover,

the intermediary or conduit must report the original source and

the intended recipient of the contribution to the Commission, the

Clerk of the House of Representatives, or the Secretary of the

Senate, as appropriate, and to the intended recipient. 2 U.s.c.

S 441a(a)(8) and 11 C.F.R. S 110.6(c).
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Commission regulations define "earmarking" as:

a designation, instruction, or encumbrance
(including those which are direct or indirect,
express or implied, oral or written) which
results in all or any part of a contribution or
expenditure being made to, or expended on behalf
of, a clearly identified candidate or a
candidate's authorized committee.

11 C.F.R. 5 110.6(b).

The Commission has determined that the earmarking provisions

of the Act apply to contributions made by individuals to a state

party committee which are designated to be used for coordinated

party expenditures on behalf of a particular federal candidate.

Therefore, even though the funds are not directly forwarded to

the candidate or his or her committee, the contributions are

considered earmarked to that candidate and subject to the

limitations of the Act. The Commission has also found that the

earmarking provisions of the Act are applicable where individuals

have contributed to a state party committee knowing that the

state party committee would use the contributions to pay for the

debts of the candidate's committee. See MUR 377 and MUR 752.

Commission regulations in effect in 1986 provided that

contributions made after the primary election, if not designated

in writing at the time of the contribution as being for the

primary election, will be treated as if designated for the

general election. 11 C.F.R. S l10.1(a)(2).

Finally, Commission regulations also provide that a person

may contribute directly to a candidate or his or her authorized

committee with respect to a particular election, and then also
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contribute to a political committee which has supported or

anticipates supporting that same candidate in that same election

so long as the political committee is not the candidate's

principal or authorized campaign committee, the contributor does

not retain control over the funds, and the contributor does not

give with the knowledge that a substantial portion will be

contributed to or expended on behalf of that candidate for that

same election. 11 C.F.R. 5 110.1(h).

A. THE IDAHO DEMOCRATIC PANTY VIOLATED 2 U.S.C.

5 441a(a)(8) and 11 C.F.R. 5 110.6(c) BY FAILING
TO PROPERLY REPORT AN EARMARKED CONTRIBUTION FROM
THE ST. LOUISIANS.

St. Louisians made direct contributions of $5,000 on

December 8, 1985 and October 9, 1986 to the 1986 Senatorial

campaign of John Evans for the primary and general elections. In

addition, St. Louisians also made a $2,500 contribution to the

Idaho Democratic Party on October 24, 1986. In the cover letter

accompanying the check, the St. Louisians note: "[w]e are

pleased to enclose a check for $2,500 to help in the election of

John Evans to the United States Senate .... Please convey our best

wishes to the governor." The letter was addressed to Betty

Ahrens and Barney Gottstein of the Idaho Democratic Party.

According to the Audit Referral material, Betty Ahrens was also

employed part-time by the Evans' campaign committee at the time.

The Idaho Democratic Party disclosed the receipt of the

$2,500 contribution from the St. Louisians on October 31, 1986 in

its 1986 Post-General Election Report. This 1986 Post-General

Election Report covers the period from October 16 through



November 24, 1986, including the election itself on November 4,

1986. The report shows that after the contribution by the St.

Louisians was posted on October 31st, the Idaho Democratic Party

made operating expenditures in the amount of $2171.95, consisting

of salaries and tax payments. Additionally, the report discloses

coordinated party expenditures totaling $15,852.45 made on behalf

of the Evans campaign, consisting of $12,252.45 for an "Election

Day Mailgram" and $3,600.00 for postage of the mailgram. The

1986 Year-End Report shows that this was the only coordinated

party expenditure made by the Idaho Democratic party during 1986.
co

On October 17, 1988, the Commission found reason to believe

that the Idaho Democratic Party and its treasurer had violated

11 C.F.R. 5 110.6(c)1 by failing to report the original source

rand the intended recipient of the $2,500 contribution from St.

Louisians because the contribution appeared to be earmarked for

the Evans Senatorial campaign.

The Idaho Democratic Party, in its responses to the

Commission's interrogatories and subpoena to produce written

documents, states that in October 1986, a representative from St.

Louisians telephoned the Idaho Democratic Party and spoke with

Betty Ahrens, then treasurer of the Idaho Democratic Party.

Ahrens informed the St. Louisians that contributions received by

the Idaho Democratic Party would be used on behalf of all three

l.The Commission found reason to believe that the Idaho
Democratic Party had violated 11 C.F.R. 5 110.6(c). The
statutory cite with authorizes that regulation, 2 U.S.C.
5 441a(a)(8), was not included in the finding of reason
to believe at that time.



federal candidates and would not be specifically earmarked for

the John Evans campaign. Shortly thereafter, the Idaho

Democratic Party received the letter and contribution in question

from St. Louisians. During this period of time, Betty Ahrens was

also employed on a part-time basis by the Evans campaign. The

Idaho Democratic Party further states that it is not aware of any

conversations between the Idaho Democratic Party and the Evans

Senatorial campaign concerning the St. Louisians' contribution.

Moreover, St. Louisians submitted to the Commission a letter from

the Idaho Democratic Party stating that the $2,500 contribution

was not specifically used for the Evans campaign, but was used in

its State Party Works Program for a get out the vote drive "which

benefited all the federal candidates". However, the reports

indicate that

Party between

election were

behalf of the

The St.

Litwack, past

Litwack state

intent of the

Idaho and not

most of the funds expended by the Idaho Democratic

the date of the St. Louisians' contribution and the

used for the coordinated party expenditure on

Evans campaign.

Louisians also submitted letters from Michael

president of St. Louisians, and from Dr. Carl Lyss.

s that it is "his honest recollection" that the sole

contribution was to aid in getting out the vote in

for any specific candidate. Dr. Lyss forwarded the

check and letter to the Idaho Democratic Party because Litwack

was out of town at the time. Lyss states that his reference to

Governor Evans was "strictly a personal good luck", and was not

meant to infer that the funds were to be used directly for the

Evans campaign. Lyss further states that the funds were to be
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used to help get out the vote.

The letters submitted by Michael Litwack, Carl Lyss and the

Idaho Democratic Party do not overcome the appearance that the

$2,500 contribution made by the St. Louisians was earmarked for

the Evans Senatorial campaign. The letter which accompanied the

check at the time the contribution was made states that the funds

enclosed are "to help in the election of John Evans to the United

States Senate". The Idaho Democratic Party failed to report this

as an earmarked contribution to the Evans campaign in violation

of 2 U.S.C. 5 441a(a)(8) and 11 CjF.R. 5 110.6(c), which resulted

in an excessive contribution to Evans by the St. Louisians.

Therefore, there is reason to believe that the Idaho State

Democratic Party-Federal Account and its treasurer, violated

2 U.S.C. S 441a(a)(8) with respect to the St. Louisians for

Better Government's contribution.

B. THE IDAHO DEMOCRATIC PARTY VIOLATED
2 U.S.C. 5 441a(a)(8) AND 11 C.F.R. 5 110.6(c)
BY FAILING TO PROPERLY REPORT AN EARMARKED
CONTRIBUTION FROM THE NATIONAL ACTION
COMMITTEE - ACPAC.

Based on additional information received through the

investigation of this matter and the responses and documents

provided by the Idaho Democratic Party, it appears that the

National Action Committee - NACPAC ("NACPAC"), made an earmarked

contribution to the Evans campaign through the Idaho Democratic

Party and said contribution was improperly reported by the Idaho

Democratic Party in violation of 2 U.S.C. 5 441a(a)(8) and

11 C.F.R. 5 110.6(c).

NACPAC made a $5,000 contribution directly to the Evans
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campaign on June 26, 1986. This contribution was reported as an

itemized contribution on the Evans campaign's 1986 July Quarterly

Report. This contribution was made one month after the Idaho

Primary election, which occurred on May 27, 1986. Since there is

no indication on Evans' Quarterly Report that the contribution

from NACPAC was designated for the primary election, it must be

treated as if it was designated for the general election. 11

C.F.R. 5 ll0.0(a)(2). Subsequent to the direct contribution to

the Evans campaign, MACPAC made a $3,000 contribution to the

Idaho Democratic Party on October,24, 1986. A notation on the

face of the check reads: "Gov. John Evans - Senate Campaign". It

appears that the notation on the front of this check indicates an

intent for the funds to be used on Behalf of the Evans campaign,

thus constituting earmarking.

The Idaho Democratic Party reported the receipt of the

NACPAC contribution on its 1986 Post-General Election Report,

dated December 1, 1986. The contribution is itemized as coming

from NACPAC, but there is no indication or reference in the

report that the funds were earmarked for the Evans campaign.

Thus, it appears that NACPAC made an earmarked contribution

of $3,000 to the Evans campaign through the Idaho Democratic

Party. The Idaho Democratic Party did not properly report this

contribution to the Commission and the Secretary of the Senate,

as required by the Act, resulting in another violation of

2 U.S.C. 5 441a(a)(8) and 11 C.F.R. S 110.6(c).

Therefore, there is reason to believe that the Idaho State

Democratic Party - Federal Account and its treasurer violated



w

I U.S.C. 441a(a)(8) and 11 C.P.R. S 110.6(c) with respect to

the MACPAC contribution.
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of ) SENSI VE
)

St. Louisians for Better ) MUR 2632
Government and Bernard )
Pasternak, as treasurer )

)

GENERAL COUNSEL'S REPORT

The Office of the General Counsel is prepared to close the

investigation in this matter as to St. Louisians for Better

Government and Bernard Pasternak, as treasurer, based on the

assessment of the information presently available.

Datef Lawrence M. Noble

Gence Counsep.( General Counsel
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FEDERAL ELECTION COMMISSION
WASHINGTON, DC. 20463

July 18, 1990

1EMORANDUR

TO: The Commnision

FROM: Lawrence M. Noble1V
General Counsel

SUBJECT: MUR 2632

Attached for the Commission's review is a
position of the General Counsel on the legal a
of the above-captioned matter. A copy of this
notifying the respondent of the General Counse
recommend to the Commission a finding of proba
believe were mailed on July 18, 1990. F
the respondent's reply to this notice, this Of
further report to the Commission.

Attachments
1. Brief

a 2. Letter to respondent

9Ai fI,

SEPSflIVE

brief stating the
nd factual issues
brief and a letter

l's intent to
ble cause to
ollowing receipt of
fice will make a



FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463Juy1,90

St. Louisiana for Setter Government
Mr. Bernard Pasternak, Treasurer
41 Claverach Drive
St. Louis, Missouri 63105

RE: MUR 2632
St. Louisiana for Better
Government and Bernard
Pasternak, as treasurer

Dear Mr. Pasternak:

Based on information ascertained in the normal course of
carrying out its supervisory responsibilities, and information
supplied by the St. Louisiana for Better Government, on October
17t 1988, the Federal Election Commission found reason to believe
that St. Louisiana for Better Government and its treasurer,
violated 2 U.S.C. 5 441a(a)(2)(A), and instituted an
investigation in this matter.

After considering all the evidence available to the
Commission, the Office of the General Counsel is prepared to
recommend that the Commission find probable cause to believe that
a violation has occurred.

The Commission may or may not approve the General Counsel's
recommendation. Submitted for your review is a brief stating the
position of the General Counsel on the legal and factual issues
of the case. Within 15 days of your receipt of this notice, you
may file with the Secretary of the Commission a brief (ten copies
if possible) stating your position on the issues and replying to
the brief of the General Counsel. (Three copies of such brief
should also be forwarded to the office of the General Counsel, if
possible.) The General Counsel's brief and any brief which you
may submit will be considered by the Commission before proceeding
to a vote of whether there is probable cause to believe a
violation has occurred.

if you are unable to file a responsive brief within 15 days,
you may submit a written request for an extension of time. All
requests for extensions of time must be submitted in writing five
days prior to the due date, and good cause must be demonstrated.
In addition, the office of the General Counsel ordinarily will
not give extensions beyond 20 days.
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A finding of probable cause to believe requires that the
Office of the General Counsel attempt for a period of not less
than 30, but not more than 90 days, to settle this matter through
a conciliation agreement.

Should you have any questions, please contact John Canfield,
the attorney assigned to this matter, at (202) 376-8200.

"L'a rence M. Noble
General Counsel

Enclosure
Brief
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )

St. Louisians for Better Government ) MUR 2632
and Bernard Pasternak, as )
treasurer )

GENERAL COUNSEL'S BRIEF

I. STATERNT OF TUE CASE

Pursuant to 2 U.S.C. 5 438(b), the Audit Division conducted

an audit of the St. Louisians for Better Government ("St.

Louisians"). On October 17, 1988, the Commission found reason to

believe that St. Louisians and its treasurer 1 violated 2 U.S.C.

S 441a(a)(2)(A) by making an excessive contribution to the 1986

Senate campaign of John Evans. St. Louisians submitted a

response to the Commission's findings on November 28, 1988.

II. ARGUMENT:

ST. LOUISIANS FOR BETTER GOVERNMENT MADE A
$2,500 CONTRIBUTION TO THE IDAHO STATE
DEMOCRATIC PARTY - FEDERAL ACCOUNT WHICH WAS
EARMARKED FOR THE JOHN EVANS SENATORIAL
CAMPAIGN, RESULTING IN AN EXCESSIVE CONTRIBUTION
TO THE EVANS CAMPAIGN BY ST. LOUISIANS.

The Federal Election Campaign Act of 1971, as amended (the

"Act"), provides that a multicandidate committee may make up to

$5,000 in contributions to any candidate or his or her authorized

committee in each election. 2 U.S.C. S 441a(a)(2)(A). The Act

further provides that contributions made by a person which are

earmarked or otherwise directed through an intermediary or

1. The current treasurer of St. Louisians for Better
Government is Bernard Pasternak.
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conduit to a candidate shall be treated as contributions from

that person to the candidate. 2 U.S.C. I 44la(a)(8). Moreover,

the intermediary or conduit must report the original source and

the intended recipient of the contribution to the Commission, the

Clerk of the House of Representatives, or the Secretary of the

Senate, as appropriate, and to the intended recipient. 2 U.S.C.

S441a(a)(8) and 11 C.F.R. 5 110.6(c).

Commission regulations define "earmarking" as:

a designation, instruction, or encumbrance
(including those which are direct or indirect,
express-or implied, oral or written) which
results in all or any part of a contribution or
expenditure being made to, or expended on behalf
of, a clearly identified candidate or a
candidate's authorized committee.

11 C.F.R. 5 110.6(b).

Commission regulations state that a person may contribute to

a candidate or that candidate's authorized committee with respect

to an election and also contribute to a political committee which

has supported or anticipates supporting that same candidate in

that same election so long as the political committee is not the

candidate's principal or authorized committee, the contributor

does not retain control over the funds, and the contributor does

not give with the knowledge that a substantial portion will be

contributed to or expended on behalf of that same candidate for

that same election. 11 C.F.R. 5 110.1(h).

The Commission has determined that the earmarking provisions

of the Act apply to contributions made by individuals to a state

party committee which are designated to be used for coordinated

party expenditures on behalf of a particular federal candidate.
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Therefore, even though the funds are not directly forwarded to

the candidate's committee, the contributions are considered

earmarked to that candidate and subject to the limitations of the

Act. The Commission has also found that the earmarking

provisions of the Act are applicable where individuals have

contributed to a state party committee knowing that the state

party committee would use the contributions to pay for the debts

of the candidate's committee. See MUR 377 and MUR 752.

St. Louisians made two direct contributions of $5,000 each

to the 1986 Senatorial campaign of John Evans on December 8, 1985

and October 9, 1986 for the primary and general elections,

respectively. St. Louisians also made a $2,500 contribution to

the Idaho Democratic Party on October 24, 1986. There were not

any notations on the face of the check as to its purpose. In a

cover letter accompanying the check, St. Louisians note that

"[we are pleased to enclose a check for $2,500.00 to help in the

election of John Evans to the United States Senate .... Please

convey our best wishes to the governor." The letter was

addressed to Betty Ahrens and Barney Gottstein. Betty Ahrens was

employed by the Idaho Democratic Party and was also employed

part-time by the Evans campaign committee at that time.

In addition, the Idaho Democratic Party, in its 1986

Post-General Election Report, disclosed the receipt of the

contribution from St. Louisians on October 31, 1986. This 1986

Post-General Election Report covers the period from October 16

through November 24, 1986, including the election itself on

November 4, 1986. The report shows that after the contribution
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from St. Louisians was posted on October 31st, the Idaho

Democratic Party made operating expenditures in the amount of

$2171.95, consisting of salaries and tax payments. Additionally,

the report discloses coordinated party expenditures totaling

$15,852.45 made on behalf of the Evans campaign, consisting of

$12,252.45 for an "Election Day Mailgram and $3,600.00 for

postage of the mailgram. The 1986 Year End Report shows that

this was the only coordinated party expenditure made by the Idaho

Democratic Party during 1986.

St. Louisians has submitted a letter from the Idaho

Democratic Party stating that the $2,500 contribution was not

specifically used for John Evans, but was used in its State Party

Works Program for the get-out-the-vote drive "which benefited all

the federal candidates." However, as stated above, the reports

show that most of the funds expended by the Idaho State

Democratic party from the time of the St. Louisians' contribution

until the election were used for an "Election Day Mailgram" and

postage on behalf of the Evans campaign.

St. Louisians submitted letters in response to the

Commission's findings from Michael Litwack, past President of St.

Louisians, and Dr. Carl Lyss. Litwack states that it is "his

honest recollection" that the sole intent of the funds were to

aid in getting out the vote in Idaho and not for any specific

candidate. Dr. Lyss forwarded the check to the Idaho Democratic

Party because Litwack was out of town. Lyss states that his

reference to Governor Evans was "strictly a personal good luck"

and was not meant to infer that the funds were to be used

i : i



-5-

directly for the Evans campaign. Lyss further notes that the

money was to be used to help get out the vote.

Nevertheless, based on the information reviewed through the

investigation of this matter, the $2,500 contribution made by the

St. Louisiana to the Idaho Democratic Party was earmarked for use

on behalf of the John Evans Senatorial campaign, resulting in an

excessive contribution by St. Louisians. Although St. Louisiana

have submitted letters attempting to explain the purpose and

intent behind the contribution to the Idaho Democratic Party, the

language used in the letter which accompanied the check at the

time the contribution was made indicates an intent that the money

was to be used for the benefit of the Evans campaign.

Furthermore, the financial reports of the Idaho Democratic Party

disclose that, aside from its administrative expenses, the six

remaining expenditures by the party between October 16 and

December 31, 1986, after the receipt of the $2,500 contribution,

were coordinated party expenditures on behalf of John Evans,

including an "Election Day Mailgram," computer lists and printing

costs. Additionally, the letter accompanying the $2,500

contribution was addressed to Betty Ahrens, who was also employed

by the Evans campaign committee. It appears that St. Louisians

made a contribution knowing and/or intending that a substantial

portion of the funds would be contributed to or expended on

behalf of a candidate to whom they had already contributed the

maximum amount allowed by the Act for that election.

Therefore, the office of the General Counsel recommends that

the Commission find probable cause that St. Louisians for Better
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Government and Bernard Pasternak, as treasurer, violated 2 U.S.C.

S 441a(a)(2)(A).

III. GENERAL COMSKFL'8 R aO IDATIONS

1. Find probable cause to believe that St. Louisians for
Better Government and Bernard Pasternak, as treasurer, violated
2 U.S.C. S 441a(a)(2)(A).

I-p

awrence M. No e
General Counsel

Fa t e ' 7 1
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CHAIM H. ZBMUALIST 90JUL 30 t1 8
P6WnsowI*oe CORPOATION

ATTORNEY AND COUNSCLOR AT LAW
OF COUNSEL TO 1750 INTERCO CORPORATE TOWER TCLEPHONE (314) 735-7100

MORGANSTERN, SONAW0AN. 8TOCKICNgRQ. 101 SOUTH MANLEY ROAD TCLECOPIER (3141 7a5-65so

NC KIT/ICK & GOULD

ST. LOUIS (CLAYTON), MISSOURI 63105

CERTIFIED - RETURN RECEIPT REQUESTED

July 26, 1990

Mr. John Canfield 1
FEDERAL ELECTION COMMISSION 4
999 E Street, N.W.
Washington D.C. 20463

9 Re: MUR 2632

St. Louisians for Better
Government and Bernard
Pasternak, as Treasurer

Dear Mr. Canfield:

In accordance with our telephone conversations of yes-
terday, enclosed herein please find duly executed Statement
of Designation of Counsel, formally designating me as
attorney for the above-referenced Respondents in the refer-

O enced matter.

Please consider this letter (1) as my formal entry of
appearance on behalf of said Respondents; (2) as a formal
request that I be furnished copies of any letters and corres-
pondence received by the Federal Election Commission relating
to the above referenced matter (i) from Bunny Goldwasser, who
had at one time been the Treasurer of Respondent, St. Louisi-
ans for Better Government; and (ii) copies of any other type
of documents which may have been submitted on behalf of St.
Louisians for Better Government, including any correspond-
ence, if any there be, from the Idaho Democratic Party and/or
the Evans Campaign Committee.

In view of the fact that none of the present officers of
St. Louisians for Better Government had prior knowledge of
the events leading to the above matter, it will be necessary
for this office to use due diligence in investigating the
true facts and determining the nature of the pleadings, if
any, to be filed on its behalf. Therefore, I respectfully
request that the time to file a responsive brief be extended
for twenty (20) days, up to and including August 24, 1990.
Your letter of July 18, 1990 was received on July 20, 1990.



Federal Election Commission
Washington, D.C. 20463
Page Two

I look forward to receiving the requested information,
and I thank you in advance for your cooperation.

YO rs truly,

CHAIM H. Z

VIM CHZ:jw
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MM 2632

HMO 00 C$ CHAIM H,. ZIMBALTST

DU a 101 S5ouEh anlUPy Rnadl

S uite 175Q . .

St. Louis, Missouri 631()5-

TUJJIU$ 314-725-7100

The above-named individual is hereby designated as my

counsel and is authorized to receive 
any notificationS and othet

communications from the Commission 
and to act on my behalf before

the Commission.

July 25, 1990
Date

RWPONDNHT ' S NAMEN

ADDRWS I

BONE PROM

Bus lm PamI

Signature

St. Louisians for

Better Government

41 Claverach Drive

St. Louis, Missouri 63105

314-862-6159

314-878-7900



FEDERALELECTION COMMISSION
WASHINCTON. D.C 20463

August 2, 1990

Chaim H. Ziabalist, Esquire
101 South Hanley Road, Suite 1750
Clayton, Missouri 63105

RE: MUR 2632
St. Louisians for
Better Government and
Bernard Pasternak,
as treasurer

Dear Mr. Zimbalist:

This is in response to your letter dated July 26, 1990,
which we received on July 30, 1990, requesting an extension
until August 24, 1990 to respond to the probable cause brief

Kin the above referenced matter. After considering the
circumstances presented in your letter, I have granted the

In requested extension. Accordingly, your response is due by
the close of business on August 24, 1990. We are also in
receipt of your designation as counsel.

With respect to your request for documents, enclosed
please find copies of all the documents previously submitted
by St. Louisians for Better Government to the Commission in

0 connection with MUR 2632. Regarding any documents submitted
by the Idaho State Democratic Party and/or the Evans campaign

qcommittee, be advised that the only documents submitted by
those parties specifically relating to the St. Louisians were
a copy of the contribution check and the cover letter from

__ Dr. Carl Lyss.

If you have any questions, please contact John
Canfield, the attorney assigned to this matter, at (202)
376-8200.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois G. Lerner
Associate General Counsel

Enclosure
St. Louisians documents
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IWrOR= THE FEDERAL ELECTION COMMISSION

In the Matter of )
SIUR 2632

Idaho State Democratic Party - )SENS VE
Federal Account and Joe Berenter, )
as treasurer )

GENERAL COUNSEL'S REPORT

I. BACKGROUND

on October 17, 1988, the Commission found reason to believe

that the Idaho State Democratic Party-Federal Account (the "Idaho

Democratic Party") and its treasurer violated 11 C.F.R.

S 110.6(c) by failing to report the original source and intended

recipient of an earmarked contribution involving the John Evans

Senatorial campaign.

After the issuance of a subpoena, the Idaho Democratic Party

submitted answers to the Commission's interrogatories on December

4, 1989. A subpoena to produce documents and an order to submit

written answers was issued by the Commission on April 9, 1990.

Answers and documents were submitted by the Idaho Democratic

Party and were received by the Commission on May 21, 1990.

On July 13, 1990, the Commission found reason to believe

that the Idaho Democratic Party violated 2 U.S.C. S 441a(a)(8)

with respect to a contribution from the St. Louisians for Better

Government, and also violated 2 U.S.C. S 441a(a)(8) and 11 C.F.R.

S 110.6(c) with respect to a contribution from the National

Action Committee - NACPAC.

In the most recent Report from this Office, the General

Counsel made no recommendation concerning certain contributions
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received by the Idaho Democratic Party in October, 1986. The

prior subpoena had requested information concerning contributions

made to the Idaho Democratic Party in October, 1986, which might

possibly have been earmarked for a specific candidate. The Idaho

Democratic Party, in its response to the subpoena, stated that it

was unable to locate any copies of checks or other information

regarding the requested contributions. However, in its response,

the Idaho Democratic Party did provide copies of its checking

account deposit slips, which identify the bank and account

numbers used by the party committee.

Accordingly, the General Counsel recommends that the

Commission issue the attached subpoena to the West one Bank in an

attempt to locate copies of the sought after checks.1 This

office has been informed by telephone that the bank maintains

copies of all checks deposited into its accounts on microfilm for

a period of seven years. Two separate subpoena are attached to

this report because the Idaho Democratic Party apparently used

two different accounts at two different branches of the bank in

question.

1. The Right to Financial Privacy Act does not apply to
the bank accounts of non-individuals.
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zz. longnmTz,

1. Authorize the attached subpoenas to the West One Bank.

2. Approve the appropriate letters.

Lawrence N. Noble
General Counsel

BY:
1o1-sG. erner
Associat& General Counsel

Attachments
Subpoenas - (2)

Staff Assigned: John Canfield

Date

47



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Idaho State Democratic Party -
Federal Account and Joe Berenter,
as treasurer.

) UR 2632
)
)

CERTIFICATION

I, Marjorie W. Emons, Secretary of the Federal Election

Commission, do hereby certify that on August 7, 1990, the

Commission decided by a vote of 6-0 to take the following

actions in MUR 2632:

1. Authorize the subpoenas to the West
One Bank, as recommended in the General
Counsel's Report dated August 1, 1990.

2. Approve the letters, as recommended in
the General Counsel's Report dated
August 1, 1990.

Commissioners Aikens, Elliott, Josefiak, McDonald, McGarry,

and Thomas voted affirmatively for the decision.

Attest:

Datearjorie W. Emmons
Secretary of the Commission

Received in the Secretariat: Thurs., August 2, 1990 10:06 a.m.
Circulated to the Commission: Thurs., August 2, 1990 4:00 p.m.
Deadline for vote: Mon., August 6, 1990 4:00 p.m.
At the time of deadline, 4 affirmative votes had not been
received.
Final vote received: Tues., August 7, 1990 10:50 a.m.

dh

Date



FEDERAL ELECTION COMMISSION
WASHINGTON, D C. 20463

August 14, 1990

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Alan Mullins
West one Bank
210 Illinois Avenue
Council, Idaho 83612

RE: MUR 2632

Dear Mr. Mullins:

The Federal Election Commission has the statutory duty of
- enforcing the Federal Election Campaign Act Of 1971, as amended,

and Chapters 95 and 96 of Title 26, United States Code. The
-' Commission has issued the attached subpoena which requires you to

provide certain information in connection with an investigation
it is conducting. The Commission does not consider you a
respondent in this matter, but rather a witness only.

) Because this information is being sought as part of an
investigation being conducted by the Commission, the
confidentiality provision of 2 U.S.C. S 437g(a)(12)(A) applies.
That section prohibits making public any investigation conducted
by the Commission without the express written consent of the
person with respect to whom the investigation is made. You are
advised that no such consent has been given in this case.

You may consult with an attorney and have an attorney assist
you in the preparation of your responses to this subpoena.
However, you are required to submit the information within 15
days of your receipt of this subpoena. All answers to questions
must be submitted under oath.

If you have any questions, please contact John Canfield, the

attorney assigned to this matter, at (202) 376-8200.

Sincerely,

Lawrence M. Noble

General Counsel

BY: LosGL rner
Associate General Counsel

Enclosure
Subpoena



zrEORE TEE rEDERAL ELECTION CONISSION

In the Matter of )
)
) MUR 2632)

SUBPOENA TO PRODUCE DOCUNETS

TO: Mr. Alan Mullins, Manager
West One Bank, Council Office
210 Illinois Avenue
Council, Idaho 83612

Pursuant to 2 U.S.C. 5 437d(a)(3), and in furtherance of its

investigation in the above-captioned matter, the Federal Election

_Commission hereby subpoenas the documents listed on the

attachment to this subpoena.

Notice is given that these documents must be submitted to

O the Office of the General Counsel, Federal Election Commission,

999 E Street, N.W., Washington, D.C. 20463, within 15 days of

your receipt of this subpoena. Legible copies which, where

applicable, show both sides of the documents may be substituted

for originals.



NUR 2632
West One Bank
Page Two

WHEREFORE, the Chairman of the Federal Election Commission

has hereunto set her hand in Washington, D.C. on this /

day of 'A _'d , 1990.

Lee-In Eliott,
Federal Electior

Chairman
Commission

ATTEST:

Marjo e W. Emmons re91

Secret ry to the Commission

Attachment
Document Request (3 pages)



MUR 2632
West One Bank
Page Three

INSTRUCTIONS

In answering these interrogatories and request for
production of documents, furnish all documents and other
information, however obtained, including hearsay, that is in
possession of, known by or otherwise available to you, including
documents and information appearing in your records.

Each answer is to be given separately and independently, and
unless specifically stated in the particular discovery request,
no answer shall be given solely by reference either to another
answer or to an exhibit attached to your response.

The response to each interrogatory propounded herein shall
set forth separately the identification of each person capable of
furnishing testimony concerning the response given, denoting
separately those individuals who provided informational,
documentary or other input, and those who assisted in drafting
the interrogatory response.

If you cannot answer the following interrogatories in full
after exercising due diligence to secure the full information to
do so, answer to the extent possible and indicate your inability
to answer the remainder, stating whatever information or
knowledge you have concerning the unanswered portion and

C-) detailing what you did in attempting to secure the unknown
information.

Should you claim a privilege with respect to any documents,
communications, or other items about which information is
requested by any of the following interrogatories and requests
for production of documents, describe such items in sufficient
detail to provide justification for the claim. Each claim of
privilege must specify in detail all the grounds on which it
rests.

Unless otherwise indicated, the discovery request shall
refer to the time period from September 1, 1986 to January 1,
1987.

The following interrogatories and requests for production of
documents are continuing in nature so as to require you to file
supplementary responses or amendments during the course of this
investigation if you obtain further or different information
prior to or during the pendency of this matter. Include in any
supplemental answers the date upon which and the manner in which
such further or different information came to your attention.



NUR 2632
West one Bank
Page Four

DEFINITIONS
For the purpose of these discovery requests, including the

instructions thereto, the terms listed below are defined as
follows:

"You" shall mean the named entity in this action to whom
these discovery requests are addressed, including all officers,
employees, agents or attorneys thereof. The term shall also
include the Idaho First National Bank, an entity subsequently
acquired by the West One Bank.

"Persons" shall be deemed to include both singular and
Plural, and shall mean any natural person, partnership,
committee, association, corporation, or any other type of
organization or entity.

"Document" shall mean the original and all non-identical
copies, including drafts, of all papers and records of every type
in your possession, custody, or control, or known by you to
exist. The term document includes, but is not limited to books,
letters, contracts, notes, diaries, log sheets, records of
telephone communications, transcripts, vouchers, accounting
statements, ledgers, checks, money orders or other commercial
paper, telegrams, telexes, pamphlets, circulars, leaflets,
reports, memoranda, correspondence, surveys, tabulations, audio
and video recordings, drawings, photographs, graphs, charts,

C) diagrams, lists, computer print-outs, and all other writings and
other data compilations from which information can be obtained.

"Identify" with respect to a document shall mean state the
nature or type of document (e.g., letter, memorandum), the date,

- if any, appearing thereon, the date on which the document was
prepared, the title of the document, the general subject matter
of the document, the location of the document, the number of
pages comprising the document.

"Identify" with respect to a person shall mean state the
full name, the most recent business and residence addresses and
the telephone numbers, the present occupation or position of such
person, the nature of the connection or association that person
has to any party in this proceeding. If the person to be
identified is not a natural person, provide the legal and trade
names, the address and telephone number, and the full names of
both the chief executive officer and the agent designated to
receive service of process for such person.

"And" as well as "or" shall be construed disjunctively or
conjunctively as necessary to bring within the scope of these
interrogatories and requests for the production of documents any
documents and materials which may otherwise be construed to be
out of their scope.



MUR 2632
West One Bank
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SUBPO3NAZD DOCWUZNTS

Produce copies of the checks from the entities noted below,
which were deposited into the account of the Idaho Democratic
Party at the Idaho First National Bank, account number
120001692623 (Council) and/or account number 01058398 (Boise):

1. ATLA PAC (American Trial Lawyers Association)
Amount: $5,000
Date: 10/23/86

2. Desert Caucus
%Amount: $5,000

Date: 10/23/86

3. National PAC
Amount: $5,000
Date: 10/23/86



FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20 3

August 14, 1990

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Ms. Cari Haupin
West One Bank
205 North 10th Street
Boise, Idaho 83702

RE: MUR 2632

Dear Ms. Maupin:

The Federal Election Commission has the statutory duty of
enforcing the Federal Election Campaign Act of 1971, as amended,
and Chapters 95 and 96 of Title 26, United States Code. The
Commission has issued the attached subpoena which requires you to
provide certain information in connection with an investigation
it is conducting. The Commission does not consider you a
respondent in this matter, but rather a witness only.

Because this information is being sought as part of an
investigation being conducted by the Commission, the
confidentiality provision of 2 U.S.C. S 437g(a)(12)(A) applies.
That section prohibits making public any investigation conducted
by the Commission without the express written consent of the
person with respect to whom the investigation is made. You are
advised that no such consent has been given in this case.

You may consult with an attorney and have an attorney assist
you in the preparation of your responses to this subpoena.
However, you are required to submit the information within 15
days of your receipt of this subpoena. All answers to questions
must be submitted under oath.

If you have any questions, please contact John Canfield, the
attorney assigned to this matter, at (202) 376-8200.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois G. Lerner
Associate General Counsel

Enclosure
Subpoena



BEFORE TEE FEDERAL ELECTION CONISSION

In the Matter of ))
MUR 2632)

SIJBPOEN& TO PRODUCE DOCUNENTS

TO: Ms. Car Maupin, Customer Service Supervisor
West One Bank, Main Office
205 North 10th Street
Boise, Idaho 83702

co
Pursuant to 2 u.s.c. S 437d(a)(3), and in furtherance of its

investigation in the above-captioned matter, the Federal Election

Commission hereby subpoenas the documents listed on the

attachment to this subpoena.

Notice is given that these documents must be submitted to

C) the Office of the General Counsel, Federal Election Commission,

999 E Street, N.W., Washington, D.C. 20463, within 15 days of

your receipt of this subpoena. Legible copies which, where

applicable, show both sides of the documents may be substituted

for originals.



MUR 2632
West One Bank
Page Two

WHEREFORE, the Chairman of the Federal Election Commission

has hereunto set her hand in Washington, D.C. on this

day of i 1990.

011 (;e e A n E olt t , Chairman
Federal)-Clection Commission

ATTEST:

Co Secretry to the Commission

Attachment
Document Request (3 pages)



MUR 2632
West One Bank
Page Three

INSTRUCTIONS

in answering these interrogatories and request for
production of documents, furnish all documents and other
information, however obtained, including hearsay, that is in
possession of, known by or otherwise available to you, including
documents and information appearing in your records.

Each answer is to be given separately and independently, and
unless specifically stated in the particular discovery request,
no answer shall be given solely by reference either to another
answer or to an exhibit attached to your response.

The response to each interrogatory propounded herein shall
set forth separately the identification of each person capable of
furnishing testimony concerning the response given, denoting
separately those individuals who provided informational,
documentary or other input, and those who assisted in drafting
the interrogatory response.

If you cannot answer the following interrogatories in full
after exercising due diligence to secure the full information to
do so, answer to the extent possible and indicate your inability
to answer the remainder, stating whatever information or

C) knowledge you have concerning the unanswered portion and
detailing what you did in attempting to secure the unknown
information.

Should you claim a privilege with respect to any documents,
communications, or other items about which information is
requested by any of the following interrogatories and requests
for production of documents, describe such items in sufficient
detail to provide justification for the claim. Each claim of
privilege must specify in detail all the grounds on which it
rests.

Unless otherwise indicated, the discovery request shall
refer to the time period from September 1, 1986 to January 1,
1987.

The following interrogatories and requests for production of
documents are continuing in nature so as to require you to file
supplementary responses or amendments during the course of this
investigation if you obtain further or different information
prior to or during the pendency of this matter. Include in any
supplemental answers the date upon which and the manner in which
such further or different information came to your attention.



MUR 2632
West one Bank
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DEFINITIONS
For the purpose of these dscoviry requests, including the

instructions thereto, the terms listed below are defined as
follows:

"You" shall mean the named entity in this action to whom
these discovery requests are addressed, including all officers,
employees, agents or attorneys thereof. The term shall also
include the Idaho First National Bank, an entity subsequently
acquired by the West one Bank.

"Persons" shall be deemed to include both singular and
plural, and shall mean any natural person, partnership,
committee, association, corporation, or any other type of
organization or entity.

"Document" shall mean the original and all non-identical
copies, including drafts, of all papers and records of every type

"71 in your possession, custody, or control, or known by you to
exist. The term document includes, but is not limited to books,
letters, contracts, notes, diaries, log sheets, records of
telephone communications, transcripts, vouchers, accounting

r~e) statements, ledgers, checks, money orders or other commercial
paper, telegrams, telexes, pamphlets, circulars, leaflets,
reports, memoranda, correspondence, surveys, tabulations, audio
and video recordings, drawings, photographs, graphs, charts,
diagrams, lists, computer print-outs, and all other writings and
other data compilations from which information can be obtained.

"Identify" with respect to a document shall mean state the
nature or type of document (e.g., letter, memorandum), the date,

- if any, appearing thereon, the date on which the document was
prepared, the title of the document, the general subject matter
of the document, the location of the document, the number of
pages comprising the document.

"Identify" with respect to a person shall mean state the
full name, the most recent business and residence addresses and
the telephone numbers, the present occupation or position of such
person, the nature of the connection or association that person
has to any party in this proceeding. If the person to be
identified is not a natural person, provide the legal and trade
names, the address and telephone number, and the full names of
both the chief executive officer and the agent designated to
receive service of process for such person.

"And" as well as "or" shall be construed disjunctively or
conjunctively as necessary to bring within the scope of these
interrogatories and requests for the production of documents any
documents and materials which may otherwise be construed to be
out of their scope.



MUR 2632
West One Bank
Page Five

SUBPOMK RD DOCURMNTS

Produce copies of the checks from the entities noted below,
which were deposited into the account of the Idaho Democratic
Party at the Idaho First National Bank, account number
120001692623 (Council) and/or account number 01058398 (Boise):

1. ATLA PAC (American Trial Lawyers Association)
Amount: $5,000
Date: 10/23/86

2. Desert Caucus
Amount: $5,000
Date: 10/23/86

3. National PAC
OAmount: $5,000

Date: 10/23/86



SANTIAGO DIEZ. PA.
CRAIG Z SHERAR. PA
MARK R VOGEL, PA.

GARY R SIEGEL, PA.
OF COUNSEL

REPLY TO:

Miami

SUITE 66

MIAMI CENTER

201 . BISCAYNE BLVD.

MIAMI, FLORIDA 33131

TELEPHONE 1305 351-9207

August 03, 1990
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CASLE: MRVOEL to?
TELEX: 52-al UTI

44-5412 9f.
FAX: (3051 2,S6, T

2651 N. FEDERAL IWY.

FORT LAUDERDALE, 304t"~
TEL: 13051 503-103 0 ' .

"--0l C

The Federal Election Commission
Office of General Counsel
ATTN: JOHN CANFIELD, ESQ.
999 E Street, N.W.
Washington, D.C. 20463

Re: MUR 2632
National Action Committee - NACPAC
and Stephen Bittel, as treasurer

Dear Mr. Canfield:

Reference the above-entitled MUR and the related
correspondence and Factual and Legal Analysis dated July 17,
1990. Please note the enclosure of Respondent's Statement of
Designation of Counsel, telecopied prior.

We hereby respectfully request pre-probable cause
conciliation pursuant to 2 U.S.C. 437g(a)(4)(A)(i) and 11 C.F.R.
§111.18(d). We also respectfully request that this MUR remain
confidential in accordance with 2 U.S.C. 437g(a)(4)(B) and
437g(a)(12)(A) and 11 C.F.R. 111.21.

We have set forth below facts and attach herewith materials
which we believe are relevant to the Commission's consideration
of this MUR. If necessary, we will provide the following in
affidavit form. Please be advised as follows:

1. MUR 2632 is based primarily upon a clerical error, that
is, the omission by the Respondent's clerical staff of the word
"primary" in Item I., John Evans for Senate Comm., on page 1 of
the Itemized Disbursements of FEC Form 3X for the quarter ended
June 30, 1986.

2. Respondent's clerical staff has regularly prepared FEC
Forms 3X and the FEC has never objected to the omission of
"primary." Respondent has therefore come to rely upon this format
as being acceptable and proper. Any errors or omissions by
Respondent were inadvertent and unintentional or a result of
Respondent's being unaware of a particular requirement.

3. Respondent sincerely regrets the omission as described

* LAW OFFICES

MARK IL VOGEL .

PSOPEGINa6M-.L A, A%_Al M I " ..

.W b



The Federal Election Commission
Office of General Counsel
ATTN: JOHN CANFIELD, ESQ.
August 03, 1990
Page Two

above and therefore respectfully requests the opportunity
and leave to amend FEC Formi 3X for the quarter ended June 30,
1986 in order to reflect "primary" in the Schedule of Itemized
Disbursements.

4. Respondent allocated $5,000.00 to Governor John Evans on
April 10, 1986, as reflected in the attached copy of Minutes,
which was prior to the Idaho primary election which occurred on
May 27, 1986. This pre-primary contribution was held in
accordance with Respondent's long-standing policy of hand-
delivering to all candidates Respondent's contributions and
therefore, said check was held until Respondent's June 1986 event
whereupon same was given to Governor Evans.

5. Respondent understands the Federal Election Campaign
Act's contributions limitations; i.e., a maximum of $5,000.00 per
election. Respondent has never contributed amounts in any
campaign that would violate these provisions, including MUR 2632.
Respondent's clear intention herein was to contribute $5,000.00
to Governor Evans' (unusually early) primary election.

6. If any of Respondent's 1986 FEC filings contained any
violations, same were inadvertent and unintenitional.

We sincerely appreciate the Commission's consideration and
will be pleased to provide any additional information or
documentation as required.

!Very truly yours,

MARK R. VOGEL, P.(

By:

Chairman, NACPAC 0

MRV/ ly
Endls.
Cer't. RRR (P 261 966 713)
cc: Stephen Bittel

LAW OFFICES MARK R. VOGEL P.A. SUITE 880. MIAMI CENTER. 201 S. BISCAYNE BLVD.. MIAMI. FLORIDA 33131 - TEL: 13051 358-0207
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JOSHUA SOCIRET/n¢UTZvs COMITTEg

April 10, 1966 NBETXNG

MINUTES

I. CALL TO ORDRts 12:30 p.m. - Members in attendances Eliot
Abbott# Michael Mier, Robert Alperin, Dory Auerbach, Lang
Baungarten, Jeffrey Bercow, Jeffrey Berkowitz, Riohard Berkowitz,
Stephen Bittel, Bill Bleabman, Merritt Epstein, Mark Friedland,
Harvey Friedman, Robert Friedman, Robert Kaplan, Barbara lipnis,
Steven Kravitz, Richard Ninkin, Arnold Picker, Bank Rodstein, BobRubinstein, James Schwade, Ed Shohat, Rick Sisser, David Smith,
Joe Smith, David Stone, Mark Vogel and Barbara Aronson.

XX. TREASURER'S REPORT: There are $41,010.34, available for
distribution (after deducting those contributions which were
allocated as of April 10th, but not yet disbursed).

III. MEMBERSHIP REPORT: There are a number of Joshua Society
members who have not yet renewed for 1986. Those present were

r) assigned names to call, requesting they renew their Joshua Society
membership or join the Capitol Club.

NA letter will go out shortly to all NACPAC members asking then to
rejoin for 1986 and consider upgrading to the Joshua Society.

--_ Steve Kravitz is heading the Capitol Club campaign which will
focus on face-to-face solicitations.

IV) IV. FUNDRAISING EVENTS:

A. There will be a community fundraiser for Representative
John Breaux on May 16, 1986. It was unanimously passed thato) NACPAC will not sponsor a separate Breaux event.

B. A motion was passed to sponsor a NACPAC Luncheon
featuring Governor John Evans and a prominent Senator in June.
There will also be a community fundraiser for Evans when he is in
Miami.

V. CONTRIBUTION REQUESTS:

A. Representative Cardiss Collins - $1,000 already
disbursed by the officers was ratified.

B. Representative John Breaux - $2,500 passed unanimously.
C. Representative Larry Smith - $2,500 passed unanimously

(with an additional $2,500 available in the future).
D. Representative Vin Weber - $2,500 passed unanimously.
E. Governor John Evans - $5,000 passed unanimously (to be

delivered at NACPAC event)
F. Senator Paula Hawkins - $3,000 (to be disbursed when

she is actively campaigning again.)
G. Governor Bob Graham - Allocation tabled until after the

elect ion.
B. Senator Patrick Leahy - $2,500 passed.
1. Harriet Woods - $5,000 passed unanimously.

VI. ANNOUNCEMENTS: All Joshua Society members were invited toattend the Smith event'April 14th, Kennedy event April 18, Vin
Weber event April 21, Pat Leahy April 19,'Bob Graham April 27th
and Claude Pepper on June 10th.

Respectfully submitted,

/9J4 0A& atAOX(J
Barbara Aronson,
Executive Director
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Dallenver, Cass

Steaux, John (not yet disbursed)

Bmers, Dale
Senator Dale Simpers bt-election Cm.

Collins, Cardiss

Cranston, Alan

Daschle, Tom
A Lot of People Supporting Tom Dauchle

Dodd, Chris
Chris Dodd for Senate

Evans, John (not yet disbursed)

Gejdenson, Sam (not yet disbursed)

Gibbons, Sa
San Gibbons Comittee

Hamilton, Lee

Lee Hamilton for Congress

Hawkins, Paula (not yet disbursed)

Hollings, Fritz
Comittee to Re-elect Fritz Hollings

Kasten, Bob
Bob Kasten for US Senate

Lancaster, Martin

Leahy, Patrick

McCain, John
NcCain for Senate

Obey, David
Coemittee for a Progressive Congress

Packwood, Bob
Re-elect Packwood Comittee

Smith, Larry

Weber, Vin

Woods, Harriet (not yet disbursed)

Wright, Jim (not yet disbursed)

TOTAL TO DATE:

If

$ 250.00

2,500.00

2,500.00

1,000.00

3,S00.00

3,500.00

1,000.00

5,000.00

1,500.00

1,000. 00

I, 000. 00

3,000.00

1,000.00

2,500.00

250.00

2,500.00

1,000.00

1,000.00

1,000.00

2,500.00

2,500.00

5,000.00

1,000. 00

$46,000.00

5/08/86
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MIAMI CENTER*

201 B. BISCAYNE BLVD.

MIAMI. FLONIDA S31

TELEPHONE (051 3811207

August 09, 1990

SANTIAGO DIEZ. PA.
CRAIG Z. SHERAR. P.A.
MARK R. VOGEL. PA.

GARY R. SIEGEL PA,
OF COUNSEL

REPLY TO:

Miami

1066V7

90AUG 16 AM I1: 10

CABLE: MRVOGEL
TELEX: 52-2271 (WUT)

44-1562 IITT)
FAX: (3051 358-1618

2651 N FEDERAL HWY.
FORT LAUDERDALE. FL 33306

TEL: 13051 563-1010

The Federal Election Commission It%
Office of General Counsel
ATTN: JOHN CANFIELD, ESQ.
999 E Street, N.W. OW ,,r
Washington, D.C. 20463

Dear Mr. Canfield: - 'I'0

Enclosed please find the Statement of Designation of Counse l
which I have signed in accordance with your instructions
contained in your letter dated August 08, 1990. I sincerely
regret any inconvenience but I was unaware of this signature
requirement.

Please don't hesitate to contact me if you have any
questions or require any additional documentation or information.

By:

Very truly yours,

MARK R. VOGEL, . .P.A.

Mark R. Vogel, Esq., LL.M.,, C.P.A.

MRV/ ly
Encls.
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MORANST9ON. SORAGOAN. STOCKINSSRO.

NC KITRICK& OULO

CHAIM H. ZIMBALIST
PnoIrasONAL. COmPOmAwtoN

ATTORNCY ANO COUNSELOR AT LAW
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ST. LOUIS (CLAYTON), MISSOURI 1315O

90 AUG 23 M, 10: 25
T9L9PHON1 (314) 71-7 100

TICLIrCOPIRE (3141 7 15-*-sia

August 22, 1990

Mr. John Canfield
FEDERAL ELECTION COMMISSION
999 E Street, NW
Washington, D.C. 20463

Re: MUR 2632
St. Louisians for Better Government
and Bernard Pasternak, as Treasurer

Dear Mr. Canfield:

Enclosed please find Response of Respondent to General
Counsel's Brief.

CHZ: jw

Enclosure

F14 -C*



BEFORE THE FEDERAL ELECTION COI0SION

In the Matter of ))
St. Louisians for Better ) MUR 2632

Government and Bernard )
Pasternak, as treasurer )

RESPONSE OF RESPONDENT

Respondent respectfully requests that prior to acting on

the General Counsel's Recommendations filed in this cause on

July 18, 1990, the Federal Election Commission duly consider

the following facts and circumstances:

1. That in 1985 and 1986, when it made two direct con-

tributions of $5,000.00 each to the 1986 Senatorial campaign

of Evans, those contributions were made in accordance with

law.

2. That when it made a $2,500.00 contribution to the

Idaho Democratic Party in October, 1986, that action was

taken only with the firm belief that the contribution was

made and the funds would be used only in accordance with law.

3. That the wording of the letter of October 24, 1986

of Carl A. Lyss was incorrect at the time it was written and

did not state the true intent and purpose of that contribu-

tion. This intent was more fully set out in the letter of

Michael Litwack, past President, 1985-86, dated November 22,

1988. (See attached Affidavit of Michael Litwack)
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Further, the Respondent suggests that prudence would

require the Commission to consider both the intent and the

act before finding probable cause to believe that Respondent

violated 2 U.S.C., Section 441a(a)(2)(A). In so doing, it is

respectfully urged that the Recommendation of the General

Counsel not be followed, and that this Federal Election

Commission order that no further action be taken in this

cause.

Respectfully submitted,

CHAIt . RIBALo n

- Attorney for Respondent
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STATE OF MISSOURI )
)Ss.

COUNTY OF ST. LOUIS )

BERNARD PASTERNAK, being first duly sworn upon his oath,

states that he is the President and Treasurer of ST. LOUISI-

ANS FOR BETTER GOVERNMENT, that he is a United States citizen

over the age of eighteen, and is a registered voter of St.

Louis County, Missouri.

Affiant further states that he has read the above and

foregoing RESPONSE OF RESPONDENT and that the contents

thereof are true and correct to the best of his personal

knowledge, information and belief.

BERNARD PASTERNAK

Subscribed and sworn to before me, a Notary Public, this
2|1rday of August, 1990.

My Commission Expires:

C;iA!M H. ZHA..-*z

sr. LCW! c ,~



STATE OF MISSOURI )
) ss.COUNTY OF ST. LOUIS )

AFFIDAVIT

MICHAEL LITWACK, being first duly sworn upon his oath,

states as follows:

1. That I am a United States Citizen over the age of

eighteen, and am a registered voter of St. Louis County,

Missouri.

2. That I was President of St. Louisians for Better

Government during the calendar years 1985 and 1986.

3. That when the $2,500 contribution to the Idaho

Democratic Party was made in October, 1986, the sole intent

of the use of those funds was to aid in getting out the vote

and were not to be earmarked for any specific candidate.

4. That, unfortunately and unintentionally, in his
C;) letter of October 24, 1986, Carl A. Lyss incorrectly set

forth the purpose of the contribution. It had not been at

any time the intent of St. Louisians for Better Governm't to

earmark those funds in an illegal o 'jpro_ e ma r.

ICHAE L WACK

Subscribed and sworn to before me, a Notary Public, this '35-
day of August, 1990.

My Commission Expires:
Ct:[:; '1 i~. Z2v2 .L:3T

NOTARY PUijLI, STATE 7 MISSOURI
MY COMMISSION EX-PtRF3 2116193

ST. LOUIS CCUNT1
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WTFVwE
September 6, 1990

Ms. Lee Ann Elliott, Chairman
Office of the General Counsel
Federal Election Commission
999 E. Street N.W.
Washington, D.C. 20463

Re: SUBPOENA: Idaho Democratic Party

Dear Ms. Elliott:

This is an invoice for records produced for the Subpoena in the
above stated matter. Standard reimbursement rates for producinz
records for Subpoenas are listed below:

QUANTITY

2 hours

8 copies

Please forward payment to:

UNIT PRICE

$10.00 per hour

.15 each

Total

AMOUNT

$ 20.00

$ 1.20

$ 21.20

West One Bancorp
#3-2025
P.O. Box 8247
Boise, ID 83733
Attn: Corporate Security

If you have any questions, please contact me at (208)383-5263.

Sincerely,

Rhonda Harwood
Executive Secretary

• .. SC-

CA/ti Pa

L2(D

C..) -:

SERVICE

Time

Photos

-'U."

CD
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BEFORE THE FEDRE L ELECTION COMMISSION

In the Matter of ) SENSITIVE
MUR 2632

National Action Committee - )
NACPAC and Stephen Bittel, )
as treasurer )

GENERAL COUNSEL'S REPORT

I * BACKGROUND

On July 13, 1990, the Commission found reason to believe
that the National Action Committee - NACPAC ("NACPAC") and

Stephen Bittel, as treasurer, violated 2 U.S.C. $ 441a(a)(2)(A)

of the Federal Election Campaign Act of 1971, as amended ("the

Act"). The Factual and Legal Analysis which formed the basis of
this finding was sent to the respondents on July 17, 1990.

On August 8, 1990, this Office received a response from NACPAC as
well as supporting documents. The respondents also requested

that the Commission enter with them into pre-probable cause

conciliation. See Attachment 1.

II. ANALYSIS

The reason to believe finding against NACPAC involves

campaign contributions made by NACPAC to the John Evans Senate

campaign in 1986. The information submitted by NACPAC with its

recent response raises a question concerning a possible

fundraiser which NACPAC may have held on behalf of Senate

candidate John Evans. The reports of both NACPAC and Evans will

now have to be examined in order to determine if funds raised at

such an event were reported in the required manner.
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Additionally, there is still ongoing discovery in this MUR

regarding another respondent, the Idaho Democratic Party,

including recently issued subpoenas for bank records.

Because of the ongoing discovery with regard to NACPAC, the

Evans campaign and the Idaho Democratic Party, this Office

believes that it would be premature to enter into pre-probable

cause conciliation with NACPAC at this time.

III. RECOMRENDATIONS

1. Decline, at this time, to enter into conciliation
with the National Action Committee - NACPAC prior to a finding of
probable cause to believe.

2. Approve the appropriate letter.

Lawrence N. Noble
NGeneral Counsel

C:) t BY:

Date LOis 6. Lerner
IAssociate General Counsel

Attachment
1. Request for Conciliation

Staff Assigned: John Canfield



BEFORE TE FEDERAL ELECTION COMMISSION

In the Matter of )
)

National Action Committee - ) MUR 2632
NACPAC and Stephen Sittel, )
as treasurer.

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal Election

Commission, do hereby certify that on September 20, 1990, the

Commission decided by a vote of 6-0 to take the following

actions in MUR 2632:

1. Decline, at this time, to enter into
conciliation with the National Action
Committee - NACPAC prior to a finding
of probable cause to believe, as
recommended in the September 10, 1990
General Counsel's Report.

2. Approve the appropriate letter as
recommended in the September 10, 1990
General Counsel's Report.

Commissioners Aikens, Elliott, Josefiak, McDonald, McGarry

and Thomas voted affirmatively for the decision.

Attest:

q;t ~a ~ W. Emmonsg D a t e R r o e. .

Secre try of the Commission

Received in the Secretariat: Tuesday, Sept. 11, 1990 4:27
Circulated to the Commission: Wednesday, Sept. 12, 1990 11:00
Deadline for vote: Thursday, Sept. 20, 1990 4:00

ha



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

September 24, 1990

Mr. Mark R. Vogel, Esq.
201 S. Biscayne Blvd., Suite 880
Miami, Florida 33131

RE: MUR 2632

National Action Committee

Dear Mr. Vogel:

On July 17, 1990, you were notified that the Federal-- Election Commission found reason to believe that your clients,
National Action Committee - NACPAC and Stephen Bittel, as
treasurer, violated 2 U.S.C. S 441a(a)(2)(A). On August 8, 1990,
you submitted a request to enter into conciliation negotiationsprior to a finding of probable cause to believe.

The Commission has considered your request and determined,
Mbecause of the need to complete the investigation, to decline at

this time to enter into conciliation prior to a finding of
probable cause to believe.

At such time when the investigation in this matter has been
completed, the Commission will reconsider your request to enter
into conciliation prior to a finding of probable cause to

) believe.

If you have any questions, please contact John Canfield,
the attorney assigned to this matter, at (202) 376-8200.

Sincerely,

Lawrence M. Noble
General Counsel

4 .. /

Lois G. Lerner
Associate General Counsel
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BEFORE THE FEDERAL ELECTION COMISSION SENSITIVE
In the Matter of

St. Loulsians for Better Government ) MUE 2632 EP 2 5 1990
and Bernard Pasternak, as )
treasurer )

EXECUTIVE
GENERAL COUNSEL' S REPORT

I. BACKGROUND

On October 17, 1988, the Commission found reason to beli

that St. Louisians for Better Government ("St. Loutsians") ane

its treasurer, Bernard Pasternak 1 , violated 2 U.S.C.

5 441a(a)(2)(A) by making an excessive contribution to the 198

Senate campaign of John Evans via an earmarked contribution tc

the Idaho State Democratic Party. St. Louisians filed a respo

on November 28, 1988, asserting that the contribution in quest

was made to the Idaho State Democratic Party for its "Get Out

Vote" effort and was not earmarked for the Evans campaign.

Based on the information received, the General Counsel

filed a brief on July 18, 1990, recommending that the Commissi

find probable cause that St. Louisians and its treasurer viola

2 U.S.C. 5 441a(a)(2)(A). The St. Louisians filed a response

this brief on August 23, 1990, urging the Commission not to fi

probable cause in this matter because the wording of the lette

which accompanied the contribution in question "did not state

true intent and purpose of that contribution."

1. The current treasurer is Bernard Pasternak. The
treasurer at the time of the events in question was Ms.
Bunny Goldwasser.

-u
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II. ANALYSIS

The Federal Election Campaign Act of 1971, as amended (the

"Act"), provides that a multicandidate committee may make up to

$5,000 in contributions to any candidate or his or her authorized

committee in each election. 2 U.s.c. 5 441a(a)(2)(A). The Act

further provides that contributions made by a person which are

earmarked or otherwise directed through an intermediary or

conduit to a candidate shall be treated as contributions from

that person to the candidate. 2 U.S.C. S 441a(a)(8). Moreover,

the intermediary or conduit must report the original source and

the intended recipient of the contribution to the Commission, the

Clerk of the House of Representatives, or the Secretary of the

Senate, as appropriate, and to the intended recipient. 2 U.S.C.

S 441a(a)(8) and 11 C.F.R. 5 110.6(c).

Commission regulations define "earmarking" as:

a designation, instruction, or encumbrance
(including those which are direct or indirect,
express or implied, oral or written) which
results in all or any part of a contribution or
expenditure being made to, or expended on behalf
of, a clearly identified candidate or a
candidate's authorized committee.

11 C.F.R. 5 110.6(b).

Commission regulations state that a person may contribute

to a candidate or that candidate's authorized committee with

respect to an election and also contribute to a political

committee which has supported or anticipates supporting that same

candidate in that same election so long as the political

committee is not the candidate's principal or authorized

committee, the contributor does not retain control over the
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funds, and the contributor does not give with the knowledge that

a substantial portion will be contributed to or expended on

behalf of that same candidate for that same election. 11 C.F..

S 110.1(h).

The Commission has determined that the earmarking

provisions of the Act apply to contributions made by individuals

to a state party committee which are designated to be used for

coordinated party expenditures on behalf of a particular federal

candidate. Therefore, even though the funds are not directly

forwarded to the candidate's committee, the contributions are

considered earmarked to that candidate and subject to the

limitations of the Act. The Commission has also found that the

earmarking provisions of the Act are applicable where individuals

have contributed to a state party committee knowing that the

state party committee would use the contributions to pay for the

debts of the candidate's committee. See MUR 377 and MUR 752.

St. Louisians made two direct contributions of $5,000 each

to the 1986 Senatorial campaign of John Evans on December 8, 1985

and October 9, 1986 for the primary and general elections,

respectively. St. Louisians also made a $2,500 contribution to

the Idaho Democratic Party on October 24, 1986. There were not

any notations on the face of the check as to its purpose. In a

cover letter accompanying the check, St. Louisians note that

"[wje are pleased to enclose a check for $2,500.00 to help in the

election of John Evans to the United States Senate .... Please

convey our best wishes to the governor." The letter was

addressed to Betty Ahrens and Barney Gottstein. Betty Ahrens was
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employed by the Idaho Democratic Party and was also employed

part-time by the Evans campaign committee at that time.

In addition, the Idaho Democratic Party, in its 1986

Post-General Election Report, disclosed the receipt of the

contribution from St. Louisians on October 31, 1986. This 1986

Post-General Election Report covers the period from October 16

through November 24, 1986, including the election itself on

November 4, 1986. The report shows that after the contribution

from St. Louisians was posted on October 31st, tie Idaho

Democratic Party made operating expenditures in the amount of

$2171.95, consisting of salaries and tax payments. Additionally,

the report discloses coordinated party expenditures totaling

$15,852.45 made on behalf of the Evans campaign, consisting of

$12,252.45 for an "Election Day Mailgram" and $3,600.00 for

postage of the mailgram. The 1986 Year End Report shows that

these were the only coordinated party expenditures made by the

Idaho Democratic Party during 1986.

St. Louisians submitted a letter from the Idaho Democratic

Party stating that the $2,500 contribution was not specifically

used for John Evans, but was used in its State Party Works

Program for the get-out-the-vote drive "which benefited all the

federal candidates". However, as stated above, the reports show

that a clear majority of the funds expended by the Idaho State

Democratic party between the time of the St. Louisians'

contribution until the election were used for an "Election Day

Mailgram" and postage on behalf of the Evans campaign.

St. Louisians submitted letters in response to the
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Commission's findings from Michael Litwack, past President of St.

Louisians, and Dr. Carl Lyss. Litwack states that it is "his

honest recollection" that the sole intent of the funds were to

aid in getting out the vote in Idaho and not for any specific

candidate. Dr. Lyss signed the cover letter in question and

forwarded the check to the Idaho Democratic Party because Litwack

was out of town. Lyss states that his reference to Governor

Evans was "strictly a personal good luck" and was not meant to

infer that the funds were to be used directly for the Evans

campaign. Lyss further notes that the money was to be used to

help get out the vote.

In its response to the General Counsel's Probable Cause

Brief, St. Louisians submitted an affidavit from Michael Litwack

which states that the cover letter which accompanied the

contribution check "incorrectly set forth the purpose of the

contribution", and that it was not the intent of the St.

Louisians to earmark the funds for the Evans campaign.

See Attachment 1.

Nevertheless, based on the information reviewed through the

investigation of this matter, it appears that the $2,500

contribution made by the St. Louisians to the Idaho Democratic

Party was earmarked at that time for use on behalf of the John

Evans Senatorial campaign, resulting in an excessive contribution

by St. Louisians. Although St. Louisians have submitted letters

and affidavits attempting to explain the purpose and intent

behind the contribution to the Idaho Democratic Party, the

language used in the letter which accompanied the check at the
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time the contribution was made indicates an intent that the money

was to be used for the benefit of the Evans campaign.

Furthermore, the financial reports of the Idaho Democratic Party

disclose that, aside from its administrative expenses, the six

remaining expenditures by the party between October 16 and

December 31, 1986, after the receipt of the $2,500 contribution,

were coordinated party expenditures on behalf of John Evans,

including an "Election Day Mailgram", computer lists and printing

costs. Additionally, the letter accompanying the .t--,500

contribution was addressed to Betty Ahrens, who was also employed

by the Evans campaign committee. It appears that St. Louisians

made a contribution knowing and/or intending that a substantial

portion of the funds would be contributed to or expended on

behalf of a candidate to whom they had already contributed the

maximum amount allowed by the Act for that election.

Therefore, the office of the General Counsel recommends

that the Commission find probable cause that the St. Louisians

for Better Government and Bernard Pasternak, as treasurer, made

an excessive contribution to the John Evans Senate campaign in

violation 2 U.S.C. S 441a(a)(2)(A).

III. DISCUSSION OF CIVIL PENALTY
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IlI. GENERAL COUNSELS RECOMMENDATIONS

1. Find probable cause to believe that St. Louisians forBetter Government and Bernard Pasternak, as treasurer, violated
2 U.S.C. 5 441a(a)(2)(A).

2. Approve the attached conciliation agreement and the
appropriate letters.

Date I

Attachments:

Lawrence- KNoble J/
General Counsel

1. St. Louisians' response
2. Conciliation Agreement

Staff Assigned: John Canfield
C)

6 11) 1 6i 0
. r



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
MUR 2632

St. Louisians for Better Government )
and Bernard Pasternak, as treasurer. )

CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the

Federal Election Commission executive session on

September 25, 1990, do hereby certify that the Commission

decided by a vote of 5-0 to take the following actions in

MUR 2632:

1. Find probable cause to believe that
St. Louisians for Better Government
and Bernard Pasternak , as treasurer,

oD violated 2 U.S.C. 5 441a(a)(2)(A).

2. Approve the conciliation agreement and
the appropriate letters as recommended
in the General Counsel's report dated
September 13, 1990.

Commissioners Elliott, Josefiak, McDonald, McGarry,

and Thomas voted affirmatively for the decision;

Commissioner Aikens was not present.

Attest:

Date Marjorie W. Emmons
Se retary of the Commission



FEDERAL ELECTION COMMISSION
WASHINGTION DC. 20463 October 3, 1990

Chaim H. Zimbalist, Esquire
101 South Hanley Road; Suite 1750
Clayton, Missouri 63105

RE: MUR 2632
St. Louisians for Better
Government and
Bernard Pasternak, as
treasurer

Dear Mr. Zimbalist:

On September 25, 1990, the Federal Election Commission
found that there is probable cause to believe your clients,
St. Louisians for Better Government and Bernard Pasternak, as

C) treasurer, violated 2 U.S.C. S 441a(a)(2)(A), a provision of the
Federal Election Campaign Act of 1971, as amended, in connection
with a contribution to the 1986 John Evans Senate campaign.

The Commission has a duty to attempt to correct such
-- violations for a period of 30 to 90 days by informal methods of

conference, conciliation, and persuasion, and by entering into a
conciliation agreement with a respondent. If we are unable to
reach an agreement during that period, the Commission may
institute a civil suit in United States District Court and seek

C) payment of a civil penalty.

Enclosed is a conciliation agreement that the Commission
has approved in settlement of this matter. If you agree with the
provisions of the enclosed agreement, please sign and return it,
along with the civil penalty, to the Commission within ten days.
I will then recommend that the Commission accept the agreement.
Please make your check for the civil penalty payable to the
Federal Election Commission.

If you have any questions or suggestions for changes in the
enclosed conciliation agreement, or if you wish to arrange a
meeting in connection with a mutually satisfactory conciliation
agreement, please contact John Canfield, the attorney assigned to
this matter, at (202) 376-8200.

Sincere1-,
/ L~ a w r e n c e M . N o b l eu . j _

Nob
General Counsel

Enclosure
Conciliation Agreement
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September 21, 1990

now
On

~

I apologize again for the long delay in responding to your inquiries about MUR
2632. We have done our best to investigate the circumstances surrounding this matter,
but have not turned up any information that has not been furnished to the FEC in
previous filings. Our task has been made more difficult by the fact that there is no one
left in the employ of the Idaho Democratic Party who was involved with finances
during the 1986 campaign, and all the Party officers, including myself, took office in
1988.

Consequently, the Idaho Democratic Party requests pre-probable cause
conciliation. It is our hope that this matter can be resolved with a minimum of
proceedings.

I.0

C-

LO

NA3

*2Z~
z

Mr. John Canfield
Office of the General Counsel
Federal Election Commission
Washington, D.C. 20463

Re: MUR 2632--Idaho State Democratic Party Federal Account and Joe
Berenter, as treasurer

Dear Mr. Canfield:

Chair, Idaho Democratic Party

CW:cw
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of) SENSTIVE
Idaho State Democratic Party - )

Federal Account and Joe ) HUR 2632
Berenter, as treasurer )

)

National Action Committee - )
MACPAC and Stephen Bittel )
as treasurer )

GENERAL COUNSEL" S REPORT

I. BACKGROUND

Pursuant to 2 U.S.C. S 438(b), the Audit Division conducted

an audit of the St. Louisians for Better Government ("St.

Louisians"). On October 17, 1988, the Commission found reason to

believe that St. Louisians and its treasurer violated 2 U.S.C.

5 441a(a)(2)(A) by making an excessive contribution earmarked to

the 1986 Senate campaign of John Evans. On that same date the

Commission also found reason to believe that the Idaho State

Democratic Party-Federal Account (the "Idaho Democratic Party")

and its treasurer 1 violated 11 C.F.R. 5 110.6(c) by failing to

report the original source and the intended recipient of the

earmarked St. Louisians' contribution to the Evans campaign.

After the issuance of a subpoena, the Idaho Democratic

Party submitted answers to the Commission's interrogatories on

December 4, 1989. On February 13, 1990, the Commission returned

to the General Counsel's Office a report recommending that the

1. The current treasurer of the Idaho State Democratic
Party-Federal Account is Joe Berenter.
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Commission take no further action against the Idaho Democratic

Party and the St. Louisians in this matter. A subpoena to

produce documents and an order to submit written answerswas

issued by the Commission on April 9, 1990, to the Idaho

Democratic Party. Answers and documents submitted by the Idaho

Democratic Party were received by the Commission on May 21, 1990.

On July 13, 1990, the Commission found reason to believe that the

National Action Committee - NACPAC ("NACPAC") and Stephen Bittel,

as treasurer, violated 2 U.S.C. S 441a(a)(2)(A) by making an

excessive contribution earmarked to the Evans campaign. On that

same date the Commission also found reason to believe that the

Idaho Democratic Party violated 2 U.S.C. 5 441a(a)(8) and

11 C.F.R. 110.6(c) by failing to properly report this earmarked

contribution from NACPAC to the Evans campaign. NACPAC filed its

response to the Commission's finding on August 8, 1990, and also

requested pre-probable cause conciliation. The Commission denied

at that time the request for conciliation on September 20, 1990.

On August 10, 1990, the Commission issued a subpoena to the Idaho

Democratic Party's bank concerning records of other contributions

made at the time in question. The subpoenaed documents were

received by the Commission on September 10, 1990. See

Attachment 1. The Idaho Democratic Party requested pre-probable

cause conciliation on September 25, 1990. See Attachment 2.

II. ANALYSIS

The Federal Election Campaign Act of 1971, as amended (the

"Act"), provides that a multicandidate committee may make up to

$5,000 in contributions to any candidate or his or her authorized
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committee in each election. 2 U.s.C. 5 441a(a)(2)(A). The Act

further provides that contributions made by a person that are

earmarked or otherwise directed through an intermediary or

conduit to a candidate shall be treated as contributions from

that person to the candidate. 2 U.S.C. 5 441a(a)(8). Moreover,

the intermediary or conduit must report the original source and

the intended recipient of the contribution to the Commr"ion, the

Clerk of the House of Representatives, or the Secretary of the

Senate, as appropriate, and to the intended recipient. 2 U.S.C.

5 441a(a)(8) and 11 C.F.R. S 110.6(c).

Commission regulations define "earmarking" as:

a designation, instruction, or encumbrance
(including those which are direct or indirect,
express or implied, oral or written) which
results in all or any part of a contribution or
expenditure being made to, or expended on behalf
of, a clearly identified candidate or a
candidate's authorized committee.

11 C.F.R. 5 110.6(b).

The Commission has determined that the earmarking

provisions of the Act apply to contributions made by individuals

to a state party committee which are designated to be used for

coordinated party expenditures on behalf of a particular federal

candidate. Therefore, even though the funds are not directly

forwarded to the candidate or his or her committee, the

contributions are considered earmarked to that candidate and

subject to the limitations of the Act. The

Commission has also found that the earmarking provisions of the

Act are applicable where individuals have contributed to a state

party committee knowing that the state party committee would use
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the contributions to pay for the debts of the candidate's

committee. See NUR 377 and MUR 752.

Commission regulations in effect in 1986 provided that

contributions made after the primary election, if not designated

in writing at the time of the contribution as being for the

primary election, will be treated as if designated for the

general election. 11 C.F.R. 1l10.1(a)(2).

Finally, Commission regulations also provide that a person

may contribute directly to a candidate or his or her authorized

committee with respect to a particular election, and then also

contribute to a political committee which has supported or

anticipates supporting that same candidate in that same election

so long as the political committee is not the candidate's

principal or authorized campaign committee, the contributor does

not retain control over the funds, and the contributor does not

give with the knowledge that a substantial portion will be

contributed to or expended on behalf of that candidate for that

same election. 11 C.F.R. 5 110.1(h).

A. THE IDAHO DEMOCRATIC PARTY VIOLATED 2 U.S.C.
5 441a(a)(8) and 11 C.F.R. 5 110.6(c) BY FAILING
TO PROPERLY REPORT AN EARMARKED CONTRIBUTION FROM
THE ST. LOUISIANS FOR BETTER GOVERNMENT.

St. Louisians made direct contributions of $5,000 on

December 8, 1985 and October 9, 1986 to the 1986 Senatorial

campaign of John Evans for the primary and general elections. In

addition, St. Louisians also made a $2,500 contribution to the

Idaho Democratic Party on October 24, 1986. In the cover letter

accompanying the check, the St. Louisians note: "[wie are
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pleased to enclose a check for $2,500 to help in the election of

John Evans to the United States Senate .... Please convey our best

wishes to the governor. "2  The letter was addressed to Betty

Ahrens and Barney Gottstein of the Idaho Democratic Party.

According to the Audit Referral material, Betty Ahrens was also

employed part-time by the Evans, campaign committee at the time.

The Idaho Democratic Party disclosed the receipt of the

$2,500 contribution from the St. Louisians on October 31, 1986 in

its 1986 Post-General Election Report. The 1986 Post-General

Election Report covered the period from October 16 through

November 24, 1986, including the election of November 4, 1986.

This report shows that after the contribution from St. Louisians

was posted on October 31st, the Idaho Democratic Party made

operating expenditures in the amount $2,171.95, consisting of

salaries and tax payments. Additionally, this report discloses

coordinated party expenditures totaling $15,852.45 made on behalf

of the Evans campaign, consisting of $12,252.45 for an "Election

Day Mailgram" and $3,600.00 for postage of that mailgram.

Attachment 6. The 1986 Year-End Report shows that this was the

only coordinated party expenditure made by the Idaho Democratic

Party during 1986.

The Idaho Democratic Party, in its responses to the

Commission's interrogatories and subpoena to produce written

2. On September 25, 1990, the Commission found probable
cause to believe that the St. Louisians violated 2 U.S.C.
441a(a)(2)(A) in making this contribution. The General
Counsel's Office is currently pursuing conciliation with
the St. Louisians.
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documents, states that in October 1986, a representative from St.
Louisiana telephoned the Idaho Democratic Party and spoke with
Betty Ahrens, then treasurer of the Idaho Democratic Party.
Ahrens informed the St. Louisiana that contributions received by
the Idaho Democratic Party would be used on behalf of all three
federal candidates and would not be specifically earmarked for
the John Evans campaign. Shortly thereafter, the Idaho
Democratic Party received the letter and contribution in question
from St. Louisiana. During this period of time, Betty Ahrens was
also employed on a part-time basis by the Evans campaign. The
Idaho Democratic Party further states that it is not aware of any
conversations between the Idaho Democratic Party and the Evans
Senatorial campaign concerning the St. Louisians' contribution.

Moreover, in response to the Audit Division's inquiry, St.
Louisians submitted to the Commission a letter from the Idaho

Democratic Party stating that the $2,500 contribution was not
specifically used for the Evans campaign, but was used in its
State Party Works Program for a get out the vote drive "which
benefited all the federal candidates". However, the reports
filed with the Commission show that most of the funds expended

between the time of the St. Louisians' contribution and the

election were spent as coordinated party expenditures on behalf

of the Evans campaign.

In response to the Commission's findings, the St. Louisians
also submitted letters from Michael Litwack, past president of
St. Louisians, and from Dr. Carl Lyss. Litwack states that it is
"his honest recollection" that the sole intent of the
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contribution was to aid in getting out the vote in Idaho and not

for any specific candidate. Dr. Lys forwarded the check and

letter to the Idaho Democratic Party because Litwack was out of

town at the time. Lyss states that his reference to Governor

Evans was "strictly a personal good luck", and was not meant to

infer that the funds were to be used directly for the Evans

campaign. Lyss further states that the funds were to be used to

help get out the vote.

The letters submitted by Michael Litwack, Carl Lyss and the

Idaho Democratic Party do not overcome the appearance that the

$2,500 contribution made by the St. Louisians was earmarked for

the Evans Senatorial campaign. The letter which accompanied the

check at the time the contribution was made states that the funds

enclosed are "to help in the election of John Evans to the United

States Senate". The Idaho Democratic Party failed to report this

as an earmarked contribution to the Commission, the Secretary of

the Senate and to the intended recipient in violation of 2 U.S.C.

S 441a(a)(8) and 11 C.F.R. S 110.6(c), which resulted in an

excessive contribution to Evans by the St. Louisians.

B. THE NATIONAL ACTION COMMITTEE - NACPAC VIOLATED
2 U.S.C. S 441a(a)(2)(A) BY MAKING AN EXCESSIVE
CONTRIBUTION EARMARKED FOR THE EVANS CAMPAIGN; AND
THE IDAHO DEMOCRATIC PARTY VIOLATED 2 U.S.C.
5 441a(a)(8) AND 11 C.F.R. S 110.6(c) BY FAILING TO
PROPERLY REPORT THE EARMARKED CONTRIBUTION.

With regard to the NACPAC contribution, NACPAC made a

$5,000 contribution directly to the Evans Senatorial campaign on

June 26, 1986. This contribution was reported as an itemized

contribution on the Evans campaign's 1986 July quarterly report.
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This contribution was made one month after the Idaho primary

election, which was held on Nay 27, 1986. Since there is no

indication on the Evans' quarterly report that the contribution

from NACPAC was designated for the primary election, it must be

treated as if it was designated for the general election.

11 C.F.R. I 110.1(a)(2). Subsequent to this direct contribution

to the Evans campaign, NACPAC made a $3,000 contribution to the

Idaho Democratic Party on October 24, 1986. A notation on the

face of the check reads: "Gov. John Evans - Senate Campaign." It

appears that the notation on this check indicates an intent for

the funds to be used on behalf of the Evans campaign, thus

constituting earmarking.

The Idaho Democratic Party reported the receipt of the

NACPAC contribution on its 1986 Post-General Election Report,

dated December 1, 1986. The contribution was itemized, but there

is no reference or indication in the report that the contribution

was earmarked for the Evans campaign. Thus, using the rationale

stated above, NACPAC made an earmarked contribution of $3,000 to

the Evans campaign through the Idaho Democratic Party. Because

NACPAC had already made a $5,000 contribution directly to the

Evans campaign for that same election, this results in an

excessive contribution by NACPAC in violation of 2 U.S.C.

5 441a(a)(2)(A). Additionally, the Idaho Democratic Party did

not properly report this earmarked contribution to the

Commission, the Secretary of the Senate and the intended

recipient, as required by the Act, resulting in another violation

of 2 U.S.C. 5 441a(a)(8) and 11 C.F.R. 5 110.6(c).
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Finally, the subpoenaed bank records concerning the Idaho
Democratic Party did not reveal any further evidence of any other

earmarked contributions to the Evans campaign during the time

period in question. NACPAC's response filed in August, 1990,

also indicated that there may have been a fundraiser held for the

Evans campaign in Miami during the summer of 1986. However, a

review of the reports filed by both NACPAC and the Evans campaign

failed to disclose any evidence of a fundraiser being held by

NACPAC in 1986 for the benefit of the Evans campaign.

III. DISCUSSION OF CONCILIATION PROVISIONS AND CIVIL PENALTY

IV. RECOMMENDATIONS

1. Enter into conciliation with the Idaho State Democratic
Party - Federal Account and Joe Berenter, as treasurer, prior to
a finding of probable cause to believe.
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2. Enter into conciliation with the National Action
Comittee - RACPAC and Stephen Bittel, as treasurer, prior to a
finding of probable cause to believe.

3. Approve the attached proposed conciliation agreements
and the appropriate letters.

Lawrence H. Noble
General Counsel

Date
BY:

Lois G Lerner
Associ 6to General Counsel

Attachments
1. Subpoenaed documents - Idaho
2. Requests for pre-probable cause conciliation (2)
3. Proposed conciliation agreement - Idaho
4. Proposed conciliation agreement - NACPAC

Staff assigned: John Canfield

So/t /N



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
)

Idaho State Democratic Party - ) MUR 2632

Federal Account and Joe )
Berenter, as treasurer; ))

National Action Committee - )
NACPAC and Stephen Bittel )
as treasurer.

CERTIFICATION

C I, Marjorie W. Emfons, Secretary of the Federal Election

NCommission, do hereby certify that on October 24, 1990, the

Commission, decided by a vote of 5-0 to take the following

actions MUR 2632:

0) 1. Enter into conciliation with the Idaho State
Democratic Party - Federal Account and Joe
Berenter, as treasurer, prior to a finding
of probable cause to believe.

)

2. Enter into conciliation with the National
Action Committee - NACPAC and Stephen Bittel,
as treasurer, prior to a finding of probable
cause to believe.

(Continued)



Page 2Federal Election Commission
Certification for HUR 2632
October 24, 1990

3. Approve the conciliation agreements and the
appropriate letters, as recommended in the
General Counsel's Report dated October 19,
1990.

Commissioners Aikens, Elliott, Josefiak, McGarry,

and Thomas voted affirmatively for the decision; Commissioner

McDonald did not cast a vote.

Attest:

ajorie W.Emmons
Secrevary of the Commission

Received in the Secretariat: Mon., Oct. 22, 1990 12:40 p.m.
Circulated to the Commission: Mon., Oct. 22, 1990 4:00 p.m.
Deadline for vote: Wed., Oct. 24, 1990 4:00 p.m.

dr

A'

DateI



FEDERAL ELECTION COMMISSION
WASHOWNON. D.C. 2046

October 
30, 1990

Idaho State Democratic Party - Federal Account
Mr. Joe Berenter, Treasurer
P.O. Box 445
Boise, Idaho 83701

RE: MUR 2632
Idaho State Democratic Party -
Federal Account and Joe
Berenter, as treasurerDear Mr. Berenter:

On October 17, 1988, the Federal Election Commission foundreason to believe that the Idaho State Democratic Party - FederalAccount and you, as treasurer, violated 11 C.F.R. S 110.6(c).
Additionally, on July 13, 1990, the Commission found reason tobelieve that the Idaho State Democratic Party - Federal Account
and you, as treasurer, violated 2 U.S.C. S 441a(a)(8) and11 C.F.R. S 110.6(c). At your request, on October 24, 1990, theCommission determined to enter into negotiations directed towardsreaching a conciliation agreement in settlement of this matter
prior to a finding of probable cause to believe.

Enclosed is a conciliation agreement that the Commission
has approved in settlement of this matter. If you agree with theprovisions of the enclosed agreement, please sign and return it,along with the civil penalty, to the Commission. In light of the
fact that conciliation negotiations, prior to a finding ofprobable cause to believe, are limited to a maximum of 30 days,
you should respond to this notification as soon as possible.

If you have any questions or suggestions for changes in theagreement, or if you wish to arrange a meeting in connection witha mutually satisfactory conciliation agreement, please contact
John Canfield, the attorney assigned to this matter, at (202)
376-8200.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois G. Verner
Associate General Counsel

Enclosure
Conciliation Agreement



FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

October 30, 1990

National Action Committee NACPAC
Mr. Stephen Bittel, Treasurer
201 South Biscayne Blvd.; Suite 880
Miami, Florida 33131

RE: MUR 2632
National Action Committee -
NACPAC and Stephen Bittel,

Dear Mr. Bittel: as treasurer

On July 13, 1990, the Federal Election Commission foundreason to believe that the National Action Committee - NACPAC andyou, as treasurer, violated 2 U.S.c. 5 441a(a)(2)(A). At yourrequest, on October 24, 1990, the Commission determined to enterC- into negotiations directed towards reaching a conciliationagreement in settlement of this matter prior to a finding ofprobable cause to believe.

Enclosed is a conciliation agreement that the Commissionhas approved in settlement of this matter. If you agree with theprovisions of the enclosed agreement, please sign and return it,along with the civil penalty, to the Commission. In light of thefact that conciliation negotiations, prior to a finding ofprobable cause to believe, are limited to a maximum of 30 days,you should respond to this notification as soon as possible.

If you have any questions or suggestions for changes in theagreement, or if you wish to arrange a meeting in connection witha mutually satisfactory conciliation agreement, please contactJohn Canfield, the attorney assigned to this matter, at (202)376-8200.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois G. Lerner
Associate General Counsel

Enclosure
Conciliation Agreement



:0

BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

St. Louisians for Better
Government and Bernard
Pasternak, as treasurer

SENSITIVE

)
)
) RUR 2632
)
)

)

GENERAL COUNSEL' S REPORT

I. BACKGROUND

Attached is a conciliation agreement which has been signed

by Bernard Pasternak, treasurer of the St. Louisians for Better

Government.

I I. RECOMMENDATIONS

1. Accept the attached conciliation agreement with St.
Louisians for Better Government and Bernard Pasternak, as
treasurer.

90 NOV "2 P'1 4: 4 7



-2-

2. Close the file as it pertains to this respondent.

3. Approve the appropriate letter.

Lawrence M. Noble
General Counsel

Date
f(( ('6

BY: Lois G. Lirner
Associate General Counsel

Attachments
1. Conciliation agreement
2. Photocopy of civil penalty check

Staff Assigned: John Canfield
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

St. Louisians for Better Government
and Bernard Pasternak, as treasurer.

MUR 2632

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal Election

Commission, do hereby certify that on November 13, 1990, the

Commission decided by a vote of 6-0 to take the following

actions MUR 2632:

1. Accept the conciliation agreement with
St. Louisians for Better Government and
Bernard Pasternak, as treasurer, as
recommended in the General Counsel's
Report dated November 1, 1990.

2. Close the file as it pertains to this
respondent.

3. Approve the appropriate letter, as
recommended in the General Counsel's
Report dated November 1, 1990.

Commissioners Aikens, Elliott, Josefiak, McDonald, McGarry,

and Thomas voted affirmatively for the decision.

Attest:

Marjorie W. Emmons
Secretary of the Commission

Received in the Secretariat: Fri., November 2, 1990 4:47 p.m.
Circulated to the Commision: Mon., November 5, 1990 11:00 a.m.
Deadline for vote: Tues., November 13, 1990 4:00 p.m.

dr

/Date f



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

November 20, 1990

Chaim H. zimbalist, Esquire
101 South Hanley Road
Clayton, Missouri 63105

RE: MUR 2632
St. Louisians for Better
Government and Bernard
Pasternak, as treasurer

Dear Mr. Zimbalist:

On November 13, 1990, the Federal Election Commission
accepted the signed conciliation agreement and civil penalty
submitted on your client's behalf in settlement of a violation of
2 U.S.C. S 441a(a)(2)(A), a provision of the Federal Election
Campaign Act of 1971, as amended. Accordingly, the file has been
closed in this matter as it pertains to your clients.

This matter will become a part of the public record within
30 days after it has been closed with respect to all other
respondents involved. If you wish to submit any factual or legal
materials to appear on the public record, please do so within ten
days. Such materials should be sent to the Office of the General
Counsel. Please be advised that information derived in
connection with any conciliation attempt will not become public
without the written consent of the respondent and the Commission.
See 2 U.S.C. 5 437g(a)(4)(B). The enclosed conciliation
agreement, however, will become a part of the public record.

The Commission reminds you that the confidentiality
provisions of 2 U.S.C. 55 437g(a)(4)(B) and 437g(a)(12)(A) remain
in effect until the entire matter has been closed. The
Commission will notify you when the entire file has been closed.
In the event you wish to waive confidentiality under 2 U.S.C.
S 437g(a)(12)(A), written notice of the waiver must be submitted
to the Commission. Receipt of the waiver will be acknowledged in
writing by the Commission.



Page Two
RE 2632
St. Loulslans

gnclosed you will find a copy of the fully executed
conciliation agreement for your files. If you have anyquestions, please, contact John Canfield, the attorney assigned to
this matter, at (202) 376-8200.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois G. Lerner
Associate General Counsel

Enclosure
Conciliation Agreement



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
)

St. Louisians for Better ) MUR 2632
Government and Bernard )
Pasternak, as treasurer )

)

CONCILIATION AGREEREIT

This matter was initiated by the Federal Election Commission

("Commission"), pursuant to information ascertained in the normal

course of carrying out its supervisory responsibilities. The

Commission found probable cause to believe that St. Louisians for

Better Government and Bernard Pasternak, as treasurer,

("Respondents") violated 2 U.S.C. S 44la(a)(2)(A).

NOW, THEREFORE, the Commission and the Respondents, having

duly entered into conciliation pursuant to 2 U.S.C.

5 437g(a)(4)(A)(i), do hereby agree as follows:

I. The Commission has jurisdiction over the Respondents

and the subject matter of this proceeding.

II. Respondents have had a reasonable opportunity to

demonstrate that no action should be taken in his matter.

III. Respondents enter voluntarily into this agreement with

the Commission.

IV. The pertinent facts in this matter are as follows:

1. St. Louisians for Better Government is a political

committee within the meaning of 2 U.S.C. S 431(4).

2. Mr. Bernard Pasternak is the current treasurer of

St. Louisians for Better Government. Ms. Bunny Goldwasser was

treasurer at the time of the contributions in question in 1986.
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3. The Federal Election Campaign Act of 1971, as

amended (the "Act"), provides that a multicandidate committee may

make up to $5,000 in contributions to any candidate or his or her

authorized committee in each election. 2 u.S.C. S 441a(a)(2)(A).

4. The Act further provides that contributions made by

a person which are earmarked or otherwise directed through an

intermediary or conduit to a candidate shall be treated as

contributions from that person to the candidate. 2 U.s.c.

5 441a(a)(8). Moreover, the intermediary or conduit must report

the original source and the intended recipient of the

contribution to the Commission, the Clerk of the House of

Representatives, or the Secretary of the Senate, as appropriate,

and to the intended recipient. 2 U.S.C. 5 441a(a)(8) and

11 C.F.R. S 110.6(c).

5. Commission regulations define "earmarking" as

"a designation, instruction, or encumbrance (including those

which are direct or indirect, express or implied, oral or

written) which results in all or any part of a contribution or

expenditure being made to, or expended on behalf of, a clearly

identified candidate or a candidate's authorized committee."

11 C.F.R. 5 110.6(b).

6. The Commission has determined that the earmarking

provisions of the Act apply to contributions made by individuals

to a state party committee which are designated to be used for

coordinated party expenditures on behalf of a certain federal

candidate. Even though such funds are not forwarded directly to

a candidate's committee, the contributions are considered
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earmarked to that candidate and subject to the limitations of the

Act. The Commission has also found that the earmarking

provisions of the Act are applicable where individuals have

contributed to a state party committee knowing that the state

party committee would use the contributions to pay for the debts

of the candidate's committee. See MUR 377 and MUR 752.

7. Commission regulations state that a person may

contribute to a candidate or that candidate's authorized

committee with respect to an election and also contribute to a

political committee which has supported or anticipates supporting

-- that same candidate in that same election so long as the

political committee is not the candidate's principal or

authorized committee, the contributor does not retain control

over the funds, and the contributor does not give with the

knowledge that a substantial portion will be contributed to or

expended on behalf of that same candidate in that same election.

11 C.F.R. 5 110.1(h).

8. St. Louisians for Better Government made two direct

contributions to the John Evans 1986 Senate campaign on December

8, 1985 and October 9, 1986, for the primary and general

elections, respectively.

9. St. Louisians for Better Government also made a

$2,500 contribution to the Idaho State Democratic Party - Federal

Account on October 24, 1986. A cover letter from the St.

Louisians for Better Government stated: "w~e are pleased to

enclose a check for $2,500 to help in the election of John Evans

to the United States Senate .... Please convey our best wishes to
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the governor." Pursuant to 11 C.F.R. S 110.6(b), this

constituted earmarking of the funds to the Evans campaign.

10. Most of the funds expended by the Idaho State

Democratic Party between the posting of the St. Louisians'

contribution and the general election were on behalf of the Evans

Senatorial campaign. According to records filed with the

Commission, the Idaho State Democratic Party made operating

expenditures in the amount of $2171.95 after the St. Louisiana'

contribution was posted on October 31, 1986. The reports also

disclose coordinated party expenditures made on behalf of the

Evans campaign after the St. Louisians' contribution totaling

$15,852.45. The 1986 Year End Report shows that this was the

only coordinated party expenditure made by the Idaho State

Democratic Party during 1986.

V. Respondents made a $2,500 contribution to the Idaho

State Democratic Party - Federal Account, which was earmarked for

use in the 1986 John Evans Senate campaign, in violation of

2 U.S.C. 5 441a(a)(2)(A).

VI. Respondents will pay a civil penalty to the Federal

Election Commission in the amount of nine hundred dollars

($900), pursuant to 2 U.S.C. S 437g(a)(5)(A).

VII. The Commission, on request of anyone filing a complaint

under 2 U.S.C. S 437g(a)(1) concerning the matters at issue

herein or on its own motion, may review compliance with this

agreement. If the Commission believes that this agreement or any

requirement thereof has been violated, it may institute a civil

action for relief in the United States District Court for the
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District of Columbia.

VIII. This agreement shall become effective as of the date

that all parties hereto have executed same and the commission has

approved the entire agreement.

IX. Respondents shall have no more than thirty (30) days

from the date this agreement becomes effective to comply with and

implement the requirements contained in this agreement and to so

notify the Commission.

X. This Conciliation Agreement constitutes the entire

agreement between the parties on the matters raised herein, and

- no other statement, promise, or agreement, either written or

oral, made by either party or by agents of either party, that is

not contained in this written agreement shall be enforceable.

-~ FOR THE COMMISSION:

Lawrence M. Noble
General Counsel

BY: C 5nz
Associate General Counsel

FOR THE RESPONDENTS:

Name
Position

Dater

Date



N FEDERAL ELECTION COMMISSION

WASHINGTON, D.C. 20* 3

November 26, 1990

CERTIrID RAIL
R U RC8EIPT nREqUESTED

National Action Committee - NACPAC
Stephen Bittel, Treasurer
201 South Biscayne Blvd.; Suite 880
Miami, Florida 33131

RE: MUR 2632
National Action Committee -
NACPAC and Stephen Bittel,

\0 as treasurer

Dear Mr. Bittel:

On October 30, 1990, you were notified that, at yourrequest, the Federal Election Commission determined to enter intonegotiations directed toward reaching a conciliation agreement insettlement of this matter prior to a finding of probable cause tobelieve. On that same date you were sent a conciliationagreement offered by the Commission in settlement of this matter.
C-) Please note that conciliation negotiations entered intoprior to a finding of probable cause to believe are limited to amaximum of 30 days. To date, you have not responded to theproposed agreement. The 30 day period for negotiations will soonexpire. Unless we receive a response from you within five days,this Office will consider these negotiations terminated and willproceed to the next stage of the enforcement process.

Should you have any questions, please contact JohnCanfield, the attorney assigned to this matter, at (202)
376-8200.

Sincerely,

Lawrence M. Noble
General Counsel

BY: George F. Rishel
Assistant General Counsel
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Idaho State Democratic
Party - Federal Account
and Joe Berenter,
as treasurer

) MUR 2632
)

)
GENERAL COUNSEL' S REPORT

I. BACKGROUND

Attached is a conciliation agreement which has been signed
by Conley Ward, Chairman of the Idaho State Democratic Party.

I I. RECOMMENDATIONS

1. Accept the attached conciliation agreement withthe Idaho State Democratic Party - Federal Account and Joe
Berenter, as treasurer.

SENSITIVE

r :,. 7 ,. ,I
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2. Close the file as it pertains to this respondent.

3. Approve the appropriate letter.

Lawrence R. Noble
General Counsel

DatW ( (., BY: =G 
m mLoikG. lrner

Associate General Counsel

Attachments
1. Conciliation agreement
2. Photocopy of civil penalty check

Staff Assigned: John Canfield



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Idaho State Democratic
Party - Federal Account
and Joe Berenter, as
treasurer.

MUR 2632

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal Election

Commission, do hereby certify that on November 29, 1990, the

Commission decided by a vote of 6-0 to take the following

actions in MUR 2632:

1. Accept the conciliation agreement with the Idaho
State Democratic Party - Federal Account and Joe
Berenter, as treasurer, as recommended in the
General Counsel's Report dated November 26, 1990.

2. Close the file as it pertains to this respondent.

3. Approve the appropriate letter, as recommended in
the General Counsel's Report dated November 26,
1990.

Commissioners Aikens, Elliott, Josefiak, McDonald, McGarry,

and Thomas voted affirmatively for the Decision.

Attest:

Dt Marjorie W. Emmons
Se retary of the Commission

Received in the Secretariat: Tues., November 27, 1990 4:00 p.m.
Circulated to the Commission: Tues., November 27, 1990 4:00 p.m.
Deadline for vote: Thurs., November 29, 1990 4:00 p.m.

dr

" D~te



FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 203

December 4, 1990

Mr. Conley Ward, Chairman
Idaho State Democratic Party
P.O. Box 445
Boise, Idaho 83701

RE: MUR 2632
Idaho State Democratic Account-
Federal Account and Joe
Berenter, as treasurer

Dear Mr. Ward:

On November 29, 1990, the Federal Election Commission
accepted the signed conciliation agreement and civil penalty
submitted on behalf of the Idaho State Democratic Party - Federal
Account and Joe Berenter, as treasurer, in settlement of
violations of 2 U.S.C. 5 441a(a)(8), a provision of the Federal
Election Campaign Act of 1971, as amended. Accordingly, the file
has been closed in this matter as it pertains to the Idaho State

- Democratic Party - Federal Account and Joe Berenter, as
treasurer.

C
This matter will become a part of the public record within

30 days after it has been closed with respect to all other
respondents involved. If you wish to submit any factual or legal
materials to appear on the public record, please do so within ten
days. Such materials should be sent to the Office of the General
Counsel. Please be advised that information derived in
connection with any conciliation attempt will not become public
without the written consent of the respondent and the Commission.
See 2 U.S.C. 5 437g(a)(4)(B). The enclosed conciliation
agreement, however, will become a part of the public record.

The Commission reminds you that the confidentiality
provisions of 2 U.S.C. 55 437g(a)(4)(B) and 437g(a)(12)(A) remain
in effect until the entire matter has been closed. The
Commission will notify you when the entire file has been closed.
In the event you wish to waive confidentiality under 2 U.S.C.
5 437g(a)(12)(A), written notice of the waiver must be submitted
to the Commission. Receipt of the waiver will be acknowledged in
writing by the Commission.



HUR 2632
Page Two

Enclosed you will find a copy of the fully executed
conciliation agreement for your files. If you have any
questions, please contact John Canfield , the attorney assigned
to this matter, at (202) 376-8200.

Sincerely,

Lawrence N. Noble
General Counsel

BY: Lo Lerner
Associate General Counsel

Enclosure
Conciliation Agreement
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
MUR 2632Idaho State Democratic Party - )

Federal Account and Joe Berenter, )
as treasurer )

CONCILIATION AGREEMENT

This matter was initiated by the Federal Election

Commission ("Commission"), pursuant to information ascertained in

the normal course of carrying out its supervisory

(XI responsibilities. The Commission found reason to believe that
'the Idaho State Democratic Party - Federal Account and Joe

Berenter, as treasurer, ("Respondent") violated 2 U.S.C.
M) 441a(a)(8) and 11 C.F.R. 5 110.6(c).

NOW, THEREFORE, the Commission and the Respondent, having
C)

participated in informal methods of conciliation, prior to a

finding of probable cause to believe, do hereby agree as follows:

I. The Commission has jurisdiction over the Respondent

and the subject matter of this proceeding, and this agreement has

the effect of an agreement entered pursuant to 2 U.S.C.

5 437g(a)(4)(A)(i).

II. Respondent has had a reasonable opportunity to

demonstrate that no action should be taken in this matter.

III. Respondent enters voluntarily into this agreement

with the Commission.
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IV. The pertinent facts in this matter are as follows:

1. The Idaho State Democratic Party - Federal

Account is a political committee within the meaning of 2 U.S.C.

S 431(4).

2. Joe Berenter is the treasurer of the Idaho State

Democratic Party - Federal Account.

3. The Federal Election Campaign Act of 1971, as

amended (the "Act"), provides that a multicandidate committee may

make up to $5,000 in contributions to any candidate or his or her

authorized committee in each election. 2 U.S.C. 5 441a(a)(2)(A).

The Act also provides that contributions made by a person that

are earmarked or otherwise directed through an intermediary or

conduit to a candidate shall be treated as contributions from

that person to the candidate. 2 U.S.C. 5 441a(a)(8). Moreover,

the intermediary or conduit must report the original source and

the intended recipient of the contribution to the Commission and

to the Clerk of the House of Representatives or the Secretary of

the Senate, as appropriate, and to the intended recipient.

2 U.S.C. 5 441a(a)(8) and 11 C.F.R. 5 110.6(c).

4. Commission regulations define "earmarking" as:
"a designation, instruction, or encumbrance (including those

which are direct or indirect, express or implied, oral or

written) which results in all or any part of a contribution or

expenditure being made to, or expended on behalf of, a clearly

identified candidate or a candidate's authorized committee."

11 C.F.R. S 110.6(b).
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5. On October 24, 1986, the St. Louisians for Better
Government made a $2,500 contribution to the Idaho State
Democratic Party - Federal Account. In the cover letter

accompanying this check, the St. Louisians wrote: "[we are
pleased to enclose a check for $2,500 to help in the election of

John Evans to the United States Senate .... Please convey our best

wishes to the governor." This constituted an earmarked

contribution to the 1986 John Evans Senate campaign.

6. On October 24, 1986, the National Action

Committee - NACPAC made a $3,000 to the Idaho State Democratic

Party - Federal Account. A notation on the face of the check

stated: "Gov. John Evans - Senate Campaign." This constituted an

earmarked contribution to the 1986 John Evans campaign.

7. The Idaho State Democratic Party - Federal

Account failed to report both of these earmarked contributions to

the Commission, the Secretary of the Senate, and to the intended

recipient.

V. Respondent failed to report to the Commission, the

Secretary of the Senate and the intended recipient a $2,500

earmarked contribution from the St. Louisians for Better

Government, in violation of 2 U.S.C. S 441a(a)(8) and

11 C.F.R. 5 ll0.6(c). Respondent also failed to report to the

Commission, the Secretary of the Sanate and the intended
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recipient a $3,000 earmarked contribution from the National

Action Committee - MACPAC, in violation of 2 U.S.C. I 441a(a)(8)

and 11 C.F.R. 5 110.6(c).

VI. Respondent will pay a civil penalty to the Federal

Election Commission in the amount of two thousand seven hundred

dollars ($2,700), pursuant to 2 U.S.C. 5 437g(a)(5)(A).

VII. The Commission, on request of anyone filing a

complaint under 2 U.S.C. s 437g(a)(1) concerning the matters at

issue herein or on its own motion, may review compliance with

this agreement. If the Commission believes that this agreement

or any requirement thereof has been violated, it may institute a

civil action for relief in the United States District Court for

the District of Columbia.

VIII. This agreement shall become effective as of the date

that all parties hereto have executed same and the Commission has

approved the entire agreement.

IX. Respondent shall have no more than 30 days from the

date this agreement becomes effective to comply with and

implement the requirements contained in this agreement and to so

notify the Commission.

X. This Conciliation Agreement constitutes the entire

agreement between the parties on the matters raised herein, and
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no other statement, promise, or agreement, either written or

oral, made by either party or by agents of either party, that is

not contained in this written agreement shall be enforceable.

FOR THE COMMISSION:

Lawrence X. Noble
General Counsel

BY:
Lfo Is U.- - e ne r
Associate General Counsel

FOR THE RESPONDENT:

Ne -- K01IW W
Position C.--rvj e,

2J4 0 reocrz i ,c

Date

Date
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January 14, 1991

The Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Re: MUR 2632

Dear Sir:

Please be advised that Charles Citrin ii
the new Treasurer of the National Action
Committee.

Thank you for your attention to this
matter. Please contact the undersigned if
require any additional information.

you

ery truly yours

NACPAC

By:
%-OMark R. Vogel,ehairman

MRV/ly
Telecopied
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BEFORE THE FEDERAL ELECTION CONNISSION

In the Matter of )
National Action Committee - ) [UR 2632
NACPAC and Charles Citrin, )as treasurer )

GENERAL COUNSEL'S REPORT

I. BACKGROUND

Attached is a conciliation agreement which has been signed
by Mark Vogel, Chairman of the National Action Committee -

NACPAC.
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II. RECOPMRNDATIONS

1. Accept the attached conciliation agreement with the
National Action Committee - NACPAC and Charles Citrin,
as treasurer.

2. Close the file.

3. Approve the appropriate letters.

Lawrence N. Noble
General Counsel

BY:
Lois G.Lerner
Associ e General Counsel

Staff Assigned: John Canfield

Date



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
MUR 2632

National Action Committee - )
NACPAC and Charles Citrin, )
as treasurer.

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal Election

Commission, do hereby certify that on February 4, 1991, the

Commission decided by a vote of 4-0 to take the following

actions in MUR 2632:

1. Accept the conciliation agreement
with the National Action Committee -
NACPAC and Charles Citrin, as
treasurer, as recommended in the
General Counsel's Report dated
January 30, 1991.

2. Close the file.

3. Approve the appropriate letters, as
recommended in the General Counsel's
Report dated January 30, 1991.

Commissioners Aikens, Elliott, Josefiak and McGarry voted

affirmatively for the decision; Commissioners McDonald and

Thomas did not cast votes.

Attest:

Date J Marjorie W. Emmons
'Secretary of the Commission

Received in the Secretariat: Thurs., January 31, 1991 9:58 a.m.
Circulated to the Commission: Thurs., January 31, 1991 4:00 p.m.
Deadline for vote: Mon., February 4, 1991 4:00 p.m.

dh



FEDERAL ELECTION COMMISSION
WASHINGTON, D.C 20463

February U1, 1991

Chai3 H. Zimbalist, Esquire
101 South Hanley Road
Clayton, Hissouri 63105

RE: MUR 2632
St. Louisians for Better
Government and Bernard
Pasternak, as treasurer

Dear Mr. Zimbalist:

This is to advise you that the entire file in this matter
has now been closed and will become part of the public record
within 30 days. Should you wish to submit any legal or factual
materials to be placed on the public record in connection with
this matter, please do so within ten days. Such materials should
be sent to the Office of the General Counsel.

Should you have any questions, contact John Canfield, the
attorney assigned to this matter, at (202) 376-8200.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois G. Lerner
Associate General Counsel



FEDERAL ELECTION COMMISSION
WASHINGTON. 0.C. 2063

February 11, 1991

Mr. Conley Ward, Chairman
Idaho State Democratic Party
P.O. Box 445
Boise, Idaho 83701

RE: MUR 2632
Idaho State Democratic Party -
Federal Account and Joe
Berenter, as treasurer

Dear Mr. Ward:

This is to advise you that the entire file in this matter
has now been closed and will become part of the public record
within 30 days. Should you wish to submit any legal or factual
materials to be placed on the public record in connection with
this matter, please do so within ten days. Such materials should
be sent to the Office of the General Counsel.

Should you have any questions, contact John Canfield, the
attorney assigned to this matter, at (202) 376-8200.

C)
Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois G. Lerner
Associate General Counsel



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20W3

February 13, 1991

Mark R. Vogel, Chairman
National Action Committee - NACPAC
201 South Biscayne Blvd., Suite 880
Miami, Florida 33131

RE: MUR 2632
National Action Committee -
NACPAC and Charles Citrin,
as treasurer

Dear Mr. Vogel:

On February 4, 1991, the Federal Election Commission
raccepted the signed conciliation agreement and civil penalty

submitted on behalf of the National Action Committee in
settlement of a violation of 2 U.S.C. S 441a(a)(2)(A), a
provision of the Federal Election Campaign Act of 1971, as
amended. Accordingly, the file has been closed in this matter.

This matter will become a part of the public record within
Ile 30 days. If you wish to submit any factual or legal materials to

appear on the public record, please do so within ten days. Such
e' materials should be sent to the Office of the General Counsel.

Please be advised that information derived in connection with any
C) conciliation attempt will not become public without the written

consent of the respondent and the Commission. See 2 U.S.C.
5 437g(a)(4)(B). The enclosed conciliation agreement, however,
will become a part of the public record.

Enclosed you will find a copy of the fully executed
conciliation agreement for your files. If you have any
questions, please contact John Canfield, the attorney assigned to
this matter, at (202) 376-8200.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois G. Lirner
Associate General Counsel

Enclosure
Conciliation Agreement
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
NUR 2632National Action Committee - )

NACPAC and Charles Citrin, ) X
as treasurer )

CONCILIATION AGREEMENT

This matter was initiated by the Federal Election

1q" Commission ("Commission"), pursuant to information ascertained in

1the normal course of carrying out its supervisory

responsibilities. The Commission found reason to believe that

the National Action Committee - NACPAC and its treasurer,

("Respondent") violated 2 U.S.C. S 441a(a)(2)(A).

NOW, THEREFORE, the Commission and the Respondent, having

participated in informal methods of conciliation, prior to a

finding of probable cause to believe, do hereby agree as follows:

I. The Commission has jurisdiction over the Respondent

and the subject matter of this proceeding, and this agreement has

the effect of an agreement entered pursuant to 2 U.S.C.

5 437g(a)(4)(A)(i).

II. Respondent has had a reasonable opportunity to

demonstrate that no action should be taken in this matter.

III. Respondent enters voluntarily into this agreement

with the Commission.



IV. The pertinent facts in this matter are as follows:

1. The National Action Committee - NACPAC is a

political committee within the meaning of 2 U.S.C. 1 431(4).

2. Charles Citrin is the current treasurer of the

National Action Committee - NACPAC. Stephen Bittel was the

treasurer of the National Action Committee - NACPAC during all

times relevant to this matter.

3. The Federal Election Campaign Act of 1971, as

amended (the "Act"), provides that a multicandidate committee may

make up to $5,000 in contributions to any candidate or his or her

authorized committee in each election. 2 U.S.C. S 441a(a)(2)(A).

The Act also provides that contributions made by a person that

are earmarked or otherwise directed through an intermediary or

conduit to a candidate shall be treated as contributions from

that person to the candidate. 2 U.S.C. 5 441a(a)(8).

4. Commission regulations define "earmarking" as:

"a designation, instruction, or encumbrance (including those

which are direct or indirect, express or implied, oral or

written) which results in all or any part of a contribution or

expenditure being made to, or expended on behalf of, a clearly

identified candidate or a candidate's authorized committee."

11 C.F.R. 5 110.6(b).

5. Commission regulations in effect in 1986 provided

that contributions made after the primary election, if not

designated in writing at the time of the contribution as being

for the primary election, will be treated as if designated for
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the general election. 11 C.F.R. 5 110.1(a)(2). A party may

contribute to a candidate or his or her authorized committee with

respect to a particular election and also contribute to a

political committee which has supported, or anticipates

supporting, the same candidate in the same election, so long as

the political committee is not the candidate's principal campaign

committee or other authorized committee or a single candidate

committee; the contributor does not give with the knowledge that

a substantial portion will be contributed to, or expended on

behalf of, that same candidate for the same election; and the

contributor does not retain control over the funds. 11 C.F.R.

S 110.1(h).

6. The National Action Committee - NACPAC made a

direct contribution of $5,000 to the John Evans Senate campaign

on June 26, 1986. This contribution was made one month after the

Idaho primary election, and the contribution was not designated

in writing as being for the primary election. Therefore, it was

a general election contribution.

7. On October 24, 1986, the National Action

Committee - MACPAC made a $3,000 contribution to the Idaho State

Democratic Party - Federal Account. A notation on the face of

the check stated: "Gov. John Evans - Senate Campaign." This

constituted an earmarked contribution to the 1986 John Evans

campaign.
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8. The $3,000 contribution to the Idaho State
Democratic Party - Federal Account, earmarked for the John Evans
Senate campaign, constituted an excessive contribution.

9. Respondent contends that although this
contribution was delivered to the Evans campaign after the
primary election, the contribution had been allocated one month
prior to said primary election, as reflected in the minutes of
its meetings. Respondent also contends that there was no intent
on its part to knowingly and willfully violate any provision of

the Act.

V. Respondent made an earmarked excessive contribution to
the John Evans Senate campaign in violation of 2 U.S.C.

S 441a(a)(2)(A).

VI. Respondent will pay a civil penalty to the Federal
Election Commission in the amount of seven hundred fifty dollars

($750), pursuant to 2 U.S.C. 5 437g(a)(5)(A).

VII. The Commission, on request of anyone filing a complaint
under 2 U.S.C. S 437g(a)(1) concerning the matters at issue
herein or on its own motion, may review compliance with this
agreement. If the Commission believes that this agreement or any
requirement thereof has been violated, it may institute a civil
action for relief in the United States District Court for the

District of Columbia.

VIII. This agreement shall become effective as of the date
that all parties hereto have executed same and the Commission has

approved the entire agreement.



-5-

IX. Respondent shall have no more than 30 days from the

date this agreement becomes effective to comply with and

implement the requirements contained in this agreement and to so

notify the Commission.

X. This Conciliation Agreement constitutes the entire

agreement between the parties on the matters raised herein, and

no other statement, promise, or agreement, either written or

oral, made by either party or by agents of either party, that is

not contained in this written agreement shall be enforceable.

FOR THE COMMISSION:

Lawrence M. Noble
General Counsel

BY:
LoiatO'G ener CousAssociatl General Counsel

FOR THE RESPONDENT:

Name Mark R. Voge r, Esq., Chairman
Position Attorney for Respondent

Date

0,- /4?- ,

Date

a5L;15L
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