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EDERlAL EXPRESS

Lawrence M. Noble, Esq.
General Counsel
Federal Election Commission
999 E Street, NW
Washington, DC 20463

Re: Fulani v. League of Women Voters Education Fund

Dear Mr. N --ble:

Please find enclosed three copies of the complaint by

Dr. Lenora B. Fulani and her campaign committee against the
League of Women Voters Education Fund. It is being filed
pursuant to Part 111 of the Commission's regulations.

As you will see, this complaint requires prompt
consideration. The complaint requests, inter alia, that the
Commission take action to ensure that the complainant is
included in the LWVEF's Presidential Primary Debate to be
held in California on June 5, 1988.

A copy of the complaint is simultaneously being

delivered to the LWVEF. We request that the Commission set
May 11, 1988, as the last day for respondents to answer the

complaint. This will give the respondents a full fifteen
(15) days from their actual receipt of the complaint.
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We further request that your office and the Commission
schedule its review and deliberation on this matter so that
a decision is reached as soon after May 11, 1988 as
practicable, but in any event in sufficient time to grant
the complainants full and complete relief.

Very truly yours,

Arthur R. Block

ARB/esk
Enclosures

cc: League of Women Voters Education Fund (via Federal
Express)



UNITED STATES OF AMERICA

BEFORE THE FEDERAL ELECTION COMMISSION

DR. LENORA B. FULANI and
LENORA B. FULANI'S COMMITTEE
FOR FAIR ELECTIONS

'Plaintiffs,

against -COMPLAINT

LEAGUE OF WOMEN VOTERS EDUCATION FUND MUR No.
(LWVEF) and NANCY NEUMAN, as
Chairperson

o--------------------------------------- x

Introduction
0

V1. The Commission has ruled in a series of advisory

o opinions that independent candidates are active participants in

(0 the nomination phase of the Presidential election, and,
cc,

therefore, are eligible to qualify for federal primary matching

funds. The respondent League of Women Voters Education Fund

1"LW'VEF"), however, has adopted primary season debate selection

criteria which are based on the assumption that independent

candidates are not part of the nominating process--an assumption

contrary to the Commission's rulings. No matter how significant

a candidate's campaign may be, the LWVEF will not give that

candidate any consideration whatsoever unless he or she is

seeking the nomination of the Republican or Democratic party.



This criterion is partisan and it is discriminatory on the basis

of race and sex. The LWYKF has used this criterion to exclude

from its'primary season debates the first Black woman in history

to receive federal primary matching funds, complainant Dr. Lenora

B. Fulani ("Fulani"). If the Rev. Jesse Jackson had chosen to

run as an independent in 1988, he, too, would have been excluded.

The critical issue in this complaint proceeding is the

relationship between the legal principles established by the

Commission's rulings in the area of Presidential primary matching

funds, and its nine year old regulation regarding the sponsorship

COof candidates debates. This regulation, we submit, must be

applied in a manner which does not contradict and undermine the

principle of fairness and nonpartisansh'ip towards independent

candidates. Although the Commission has applied its debate

regulation in other proceedings, it has never before been
presented with the critical legal issue in this case. This is

o not a challenge to the LWVEF's selection criteria for its general

election debates, as in Barry Commoner's 1980 complaint; the
LUVEF's general election criteria did giecnieaint

independent candidates. This is not a challenge to the LWVEF's

application of its primary season debates criteria to a major

party candidate, as in Lyndon LaRouche's 1984 complaint; the

significance of LaRouche's campaign was assessed by the LWVEF.

We are dealing here with a narrow legal issue based on an,

indisputable fact--the LWVEF criteria for prKimzarj season debates

will never permit p~n independent candidates to be heard. This

constitutes partisan bias in favor of major party candidates and



against minor party candidates. In this campaign 16 candidates

were declared eligible for primary matching funds. The LWVBF

assessed the significance of 15 of them, and invited 14 into its

primary debates. But it refused to assess the significance of

one recipient of matching funds, Fulani. Why? Solely because she

is not seeking the nomination of the Democratic and Republican

parties.

Thus, this case does not even reach the question of

what are fair and nonpartisan standards for assessing the

significance of an independent Presidential candidate. The LWVEF

* has preempted this issue by denying that an independent candidate

receiving hundreds of thousands of dollars in federal primary

0 matching funds is even in the primary race at all!

The LWVEF has used the Commission's debate regulation

as a justification for this clearly partisan and improper

behavior. In March 1988, Fulani commenced a federal lawsuit in

o New York against the LWVEF challenging its exclusion of her from

0D the primary season debates. On April 12, 1988, the Court denied

cc, plaintiffs' motion for a preliminary injunction and dismissed

three of the four causes of action in the complaint. Central to

the Court's decision was its deference to the Commission's debate

regulation. We submit that the Court "deferred" to an

interpretation of the regulation which the Commission has never

Articulated and which, in this proceeding, the Commission should

decisively repudiate.



2. This complaint and the accompanying exhibit.

provide the Commission with comprehensive background facts

supporting Fulani's claims.' At the outset, however, we would

stress that the essential facts are few and undisputed. The

LWVEF admits that affiliation with the Democratic or Republican

Party is a necessary (but not sufficient) condition for a

candidate to be included in its primary debates. Its Executive

Director, Grant Thompson, explicitly states that the only reason

why Fulani has not been invited to participate in the LWVEF's

Presidential primary debates is that "she has not made a public

announcement of her intention to run for the Democratic Party's

nomination for President or the Republican Party's nomination for

President." He adds, "Because plaintiff Fulani clearly does not

meet this criterion, the League has not considered whether she

0 !rwo-uld satisfy the criterion of -significance..'a

V Thus, the LWVEF's stated position is that it will not

o consider the significance of any independent candidacy for the

OD Presidency, and it specifically has not considered the viability
cc of Fulani's candidacy.

1. The background facts have already been developed before thefederal court in Fulani et. al. v. Leagueof Women Voters
Education Fund, et. al.. 88 Civ. 1441 (R.W.S.)(S.D.A.Y--j-
Selected affidavits and exhibits from the record in that case areannexed hereto as Exhibits 1-5, and the Court's opinion is
Exhibit 7. The abbreviations used herein to refer to the court
documents are set forth in the Exhibits List.

2. Thompson Statement, para. 15 (emphasis supplied).



The Parties

3. Complainant LENORA B. FULANI ("Fulani") in a

candidate for the office of President of the United States. She

plans to be on the ballot in all 50 states and the District of

Columbia. Her campaign organization is in the process of

accomplishing that objective. The Federal Election Commission

has ruled that (a) her efforts to obtain independent ballot

position in some states and to obtain the nomination of various

o parties in other states, constitutes participation in the primary

process of the 1988 Presidential election; and (b) she has

demonstrated sufficient national support for her campaign to be
0 certified for federal primary matching funds. Fulani is a woman

and of African-American national origin.

4. Complainant LENORA B. FULANI'S COMMITTEE FOR FAIR
ELECTIONS ("L.BFCFE") is the duly authorized principal campaign

o committee for Dr. Fulani. Its principal office is 475 Fifth

OD Avenue, Suite 1500, New York, NY 10017.

cc5. Respondent LEAGUE OF WOMEN VOTERS EDUCATION FUND

("LVEF") is a not-for-profit charitable trust which has tax

exempt status under Internal Revenue Code sec. 501(c)(3). It is

the sponsor of eight Presidential primary debates during the 1988

election campaign. Its stated purpose is to foster voter

education and participation in the electoral process, and it is

obligated, under its trust agreement, the IRC, and (as a debate

sponsor) under Commission regulations, to carry out this purpose

in a strictly nonpartisan manner.



6. Respondent NANCY NEUMAN ("Neuman") is the

Chairperson of the Board of Trustees of LWVEF, and responsible

for management of the fund.

General Allegations

a. Fulani's camiuaign

7. Fulani holds a Ph.D. in Developmental Psychology

from the Graduate School and University Center of the City

University of New York. She was a candidate for Lieutenant

Governor of the State of New York in 1982, Mayor of New York City
in 1985, and Governor of the State of New York in 1986. In the

1986 gubernatorial race she received 25,000 votes, the greatest

number of votes received by any left-ot-center candidate for

Governor of New York in approximately 30 years.

C38. Fulani is the national spokesperson for the New
V Alliance Party ("NAP"). In 1984, NAP's organizational structure

0 was primarily responsible for obtaining ballot position for

M African-American Presidential candidate Dennis Serrette, in 33
X states.

9. Fulani declared her candidacy for President of the

United States on June 24, 1987. Her principal authorized

campaign committee began door-to-door canvassing operations in

July, 1987.

10. Without purchasing any advertising time on radio

or television, without purchasing any advertising space in

national mass media publications, the campaign has succeeded in

grassroots, person to person, door-to-door canvassing to obtain,



as of the end of March, 1988, approximately $390,000 in matchable

contributions and $115,000 in nonmatchable contributions from

over 24,000 persons in 47 states. (FN--Sinawski affidavit, para.

5.)

11. On December 7, 1987, Fulani and her authorized

campaign committee filed an application for certification for

federal primary matching funds with the Commission. On January

28, 1988, the Commission certified Fulani as eligible.

12. Fulani is the only woman who has received

Presidential primary matching funds in connection with the 1988

election. She is the first Black woman ever to qualify for

V. matching funds. She is also the first independent candidate in

o United States history to have been certified as eligible for

matching funds; indeed, she qualified for matching funds so early

in the race that the Democratic and Republican parties were still
0

in the early stages of their nominating processes. Sinauski and

Newman affs.

13. The Fulani campaign has received substantial

coverage in local newspapers and other media in response to her

campaign appearances. Wherever she has had an opportunity to

communicate with large numbers of people, a substantial portion

of the audience has responded very positively. Sinawski aff. and

Sinawski r. af f. , para. 2 and footnotel -.

14. But for the exclusion of Fulani's candidacy from

serious coverage by the national media and her exclusion from

nationally reported and televised events such as the LWVEF



Presidential primary debates, Fulani would have significantly

greater name reoognition and support for her campaign across the

nation.

b. The Qualifying Process

15. The United States Constitution did not provide for

the creation of national political parties. Many of the Founding

Fathers, in fact, believed that political parties would be a

danger to democracy.

16. In modern times, political parties have come to

play a major role in the shaping of choices that are available to

voters in the election of the President of the United States.

0 Presently, the dominant national parties are the Democratic and
Republican parties. These parties hold their nominating

0 conventions in the summer prior to a presidential election. The

1W process of selecting presidential candidates has devolved into

0 two phases--the qualifying process and the general election

CO campaign.

CD 17. In the qualifying process a field of candidates,

many or most of whom have not yet established substantial

nationwide name recognition, campaign organizations or

constituencies, compete to establish name recognition, a

contribution base, a nationwide-campaign organization, and a base

of voter support.

18. For candidates seeking the nomination of the

Democratic or Republican party nomination the main focus is on

entering and winning primary election contests to obtain



delegates to the national conventions and to become known to
voters of both parties through the media attention to the primary
process. For Presidential candidate. who are not seeking the
nomination of the Democratic or Republican parties, the focus of
their efforts in the qttalifying phase are: (a) obtaining the
necessary petition signatures and meeting the other requirements

to be placed on the general election ballot as an independent

candidate; (b) seeking the nomination of minor political parties
that ha ve ballot positions in various states; (c) a combination

Ir of (a) and (b). The candidates seeking major party nominations
and the candidates seeking ballot status and minor party

nominations are in direct competition w ith each other for
0 recognition, support, financial contributions, media attention,

petition signatures, and so on.

19. This competition directly impinges upon the act of
voting in major party primary elections. For example, in two of

0 the most important primary states in the nation, New York and

co Texas, any voter who casts a vote in a major party primary
cc, becomes legally ineligible to sign a nominating petition for an

independent candidate. (Texas Election Code Sec. 181.006(g);

N.Y. Election Law Sec. 6-138 and N.Y. State Board of Elections,

Opinion #2 (July 21, 1980).) The LWVEF is giving a forum to

Democratic and Republican- candidates who urge people to come out

and vote for them in the primary but will not even consider

providing this forum to Fulani so she can urge these same voters

to sign her nominating petition instead of participating in the



major party primary. In the State of Texas, 34,424 valid

petition signatures are needed to put a presidential candidate on

the ballot; in New York the figure is 20,000.

20. During the 1984 election cycle, the Commission

issued two advisory opinions finding that the qualifying process

activities of independent candidates are directly analogous to

the activities of the major party candidates arnd, therefore, the

minor party candidates are eligible for primary matching funds.

See FEC AO 1983-47 and FEC AO 1984-li.

21. In 1988, by certifying plaintiff Dr. Fulani

oll eligible for primary matching funds, the Commission reaffirmed

its interpretation of the federal election law.

0 22. The LWVEF organized and scheduled a series of

eight Presidential primary debates to be held between February

0 and June 1988. These debates have been organized as Democratic

and Republican party debates and the League's procedures do not

o even allow for thePssibil1i o f includjM.L.a candidate other

C?) than a Democrat or Republicans. (Sinawski aff. pars. 24-25 and

Ex. G, Thompson Statement para. 15 and Exs A-C.)

23. Forty-five persons have notified the Commission

that they are 1988 Presidential candidates and that at least

$5,000 has been raised on behalf of their campaigns. Forty-one

of them indicated that they-are seeking the nomination of one of

the major parties; three indicated that they are seeking minor

party nomination(s) and/or independent ballot status. Upon



C0

information and belief, the forty-fifth person, Sherman Lee

* Tyler, Jr., is a Black man and a minor party/independent

candidate.

24. The LWVRF invited 14 of the above-described major

party candidates to participate in one or more of its primary

debates. Each one of the invitees was an Commission certified

matching funds recipient. The LWVEP invited 14 out of the 15

major party candidates certified for primary matching funds; the

fifteenth person was Lyndon LaRouche. Thus, in selecting 14

o candidates out of the 41 declared major party candidates,

04 certification for primary matching funds has been the LWVEF's

eq dominant criterion.

0 25. Despite Fulani's certification for matching funds,

the LWVEF made no evaluation at all of the significance of her

candidacy. It rejected her solely on the grounds that she did
eqtm not meet their first criterion for inclusion in primary debates,

c i.e., to be seeking the nomination of one of the major parties.

26. Upon information and belief, there are four minor

party/independent candidates among the above referenced 45, and

these are: a Black woman; a Black man; a Native American man, and

a white man. Hence, 75X of the minor party candidates are

minority, and 25% are female.

27. Upon information and belief, approximately 5% of

the majo party candidates are female and a comparable small

percentage are minority. Hence, the LWVEF criterion that one

must be seeking the nomination of a major party causes an adverse

impact on the basis of minority status-and sex.



28. Neither major party has ever nominated a Black or

a woman for the Presidency, despite the fact that approximately

half the p2opulation has been female, and approximately 152 of the

population has been Black. This exclusion has been caused by

discrimination by the major parties against Blacks and women.

The LUVEF selection criteria are infected by this invidious

discrimination in that they ignore Black and women candidates

during the qualifying phase of the campaign unless those

candidates submit to seeking a nomination through the racist and

sexist processes of the Democratic and Republican parties instead

of choosing to obtain ballot status through other nomination and

independent petitioning processes that are non-discriminatory (or

0 at least less severely discriminatory).

29. The 1988 Presidential election has crystalized a

0 party realignment in the United States. In previous decades,

117 there were various small independent parties in the electoral

0 arena, but no stable national independent parties with support

M from the political mainstream emerged. There were two

cc significant independent presidential candidates -- George Wallace

in 1968 and John Anderson in 1980. But neither of these

campaigns was connected to a serious party-building effort.

Wallace split from the Democratic Party for the 1968 race, but

was elected Governor of-Alabama as a Democrat both before and

after 1968. Anderson was an elected Republican Congressman who

split from that party for the one election.

In the 1980's, two national independent parties have

been established, the Libertarian Party, and the New Alliance



Party. There, are now three party sectors in American politics..-

the major party sector (Democratic and Republican), the national
independent party sector (New Alliance and Libertarian), and the

state/local minor party sector (numerous small parties). -The

Libertarian and New Alliance parties, unlike the small minor

parties, have the organizational capacity to run presidential

candidates in all 50 states, and to qualify for federal primary

matching funds. (The Libertarians, apparently for ideological

reasons, have not to date sought matching funds even though they

CO clearly have the capacity to qualify.) The New Alliance Party has
a multi-racial constituency and traces its history in part to

the efforts in the 1970's to establish an independent Black
0 political party. (Newman aff. par. 3.)

30. Fulani and representatives of her campaign and of

the New Alliance Party have, over an extended period of time,

7 communicated to the LWVEF that they considered its exclusion of

0 independent candidates from voter education activities such as

(r the primary debates to be partisan and discriminatory. Fulani 's
CC~ representatives have specifically demanded inclusion in the

primary debates but the League has refused. (See Sinawski aff.

par. 24, and Sinauski r. aff. pars. 7-8.) This has resulted in a

situation in which the Treasury Department is paying several

hundred thousand dollars of federal funds to Fulani under the

Matching Payment Act so that the message of her campaign can

reach the electorate during the primary phase of the 1988

election but the League, which is indirectly supported by federal



tax subsidies, is acting in direct opposition to the intent of

the Matching Payment Act and to the Commission and is refusing to

recognize Fulani as a participant in the primary process.

31. The LWVRF is not an occasional sponsor of

Presidential debates. It claims to be the most important and

legitimate sponsor of Presidential debates ("our traditional

position as the nation's independent debates sponsor"), and has

solicited funds from the public based on claims that it is

independent of the Democratic and Republican parties and that its
"9sole purpose in sponsoring debates is to improve communications

between citizens and the candidates to enable citizens to make

informed choices ..... ". (See direct mail materials annexed hereto
0 as Ex. 6). Upon information and belief, the LWVEF played a

significant lobbying and consultative role in the enactment of
N

0 the Commission's debate regulation.

V We submit that the LWVEF's public claims of non-
o partisanship are misleading to the public and to potential

contributors. Its refusal to consider including independent

candidates in its primary season voter education activities

deprives such candidates of an opportunity to obtain the

necessary exposure to the public to enable them to gain the

support needed to satisfy the LWVEF's criteria for inclusion in

its general election debates. Hence, despite its claims of

independence, the LWVEF's debate selection criteria protect the

Democratic and Republican parties from competition from the

independent sector, which is a partisan function. The LWVEF,

moreover, does not even attempt to compensate for this bias by



giving voters information about signifioant Independent

candidacies through other voter education ctivities. There are

numerouu ways this could be done. But the LWVNF steadfastly

insists on limiting its primary season voter education to debates

and nothing else.

In its fight with the Democratic and Republican parties

over control of debates, and its fight with Fulani over fair and

open voter education, the LWVEF's behavior indicates that its

primary concern is preserving its institutional role as a debate

o sponsor -- along with the contribution base that role attracts --

o and is less concerned with genuine nonpartisan voter education
V) which in 1988 would require establishing criteria for inclusion

0 of significant independent candidacies. Secondly, the LWVEF

appears concerned with not alienating the Democratic and

CD Republican parties. The Fulani campaign is part of a long-term
wqb party-building effort that is threatening to the major parties in

a way that is different from the one-time splinter candidacies of

0 Wallace and Anderson. Fulani, as a genuine independent, needs

the exposure of the primary season campaign to gain sufficient

name recognition to register in voter opinion surveys by the time

of the general election debates. The LWVEF's criteria for the

primary debate season are designed to assure that only a splinter

candidate from the Democratic or Republican parties -- and not a

genuine independent -- will have any realistic chance of meeting

its criteria to be included in the general election debates.

This is an expression of partisan bias against independents.



VIOLATION OF THE LAW

I. The LWVEF Debates are Partisan and Violate the Non-Partisan
Debate Regulations. 11 C.F.R. Section 110.13 (1980)

The present method of candidate selection adopted by

the LWVEF make the staging of the primary debates a partisan

event in violation of 11 C.F.R. Section 110.13 (1980).

A. LWVHF Candidate Selection Criteria -for the Primary
Debates-Which Automatically Exclude Any-CandidatS-Who
Is Not Seeking the Nomination of the Democratic and
RepublicanPire Ptian In Structure and
ARDI-ication

UP The Commission Regulations provide, in pertinent part,
0 that the structure of debates sponsored by certain non-profit

organizations is left to the discretion of the staging

CD organization as long as "such debates are non-partisan in that

17 they do not promote or advance one candidate over another." 11

o C.F.R. Section 110.13 (b). The primary focus in judging non-

W partisanship is candidate selection and the standard for

cc reviewing candidate selection by the Commission is whether the

criteria adopted fulfill the purpose of educating and informing

the voters, provide fair and impartial treatment of candidates,

and do not promote or advance one candidate over another. FEC

Explanation and Justification for Part 110.13 (b).

The non-partisanship requirement of the regulations

cilearly control over the explanation and justification provisions

which are merely interpretive in nature. The regulations require

an examination by the Commission of the partisanship of the



debates. fij MU Nos. 1167, 1168, and 1170. The federal Court's

decision in Fulani v. League of Women Voters-Education Fund

sUyra, (Exhibit 7, p. 25) creates a pressing need for the
Commission to "explain" its regulation so an to take into account

the changes in the political landscape since 1979, when the

regulation was enacted without any consideration to conditions

that did not exist at that time, i.e. the current growth of a

national independent party sector. The Court asserted that the

Commission had "expressly determined" the issue of fairness in

IN debates relative to candidates like Fulani. The Commission knows

o that it has not determined this issue and we submit that it must
Wf determine it to require that the LWVEF change its criteria to

give fair consideration to independent-candidates in the primary
season.

0 Two Competing Models of Nonpartisanship

o The historical developments in American politics that
have given rise to this dispute between Fulani and the LWVEF now

cc require the Commission to make an explicit choice between two

definitions of nonpartisanship. The one urged by Fulani is fair,

democratic, educational and promoting of greater participation in

the electoral process by Blacks and by women, two groupings who

have suffered de jure denial of the right to vote during much of

this nation's history, and de facto discrimination in the

electoral arena continuing to this day. The model urged by the

LWVEF, on the other hand, is unfair and exclusionary,

miseducative, and detrimental to the fullest participation of



Blacks and women in the electoral process. In fulaai .. League

of Women Voters Education Fund.- suipra, Judge Sweet deferred to

what he presumed to be the Commission's position on the

nonpartisanship issue. Complainants now are asking the

Commission to apply and interpret 11 C.F.R. 110.13 (b) in a

manner that is consistent with its matching funds rulings and

other legal requirements.

Fulani claims that nonpartisan criteria for making

decisions about Presidential candidates must:

(1) be blind to the political party affiliation of

o each candidate; and

1A (2) take into account, in a fair and evenhanded

0 manner, the differences between the nominating processes

applicable to major party candidates, on the one hand, and the
N

0 sector of minor party and independent candidates, on the other.

11W In short, it is necessary to be nonpartisan between~ candidates;

0 between parties; and between the major party and minor party

00 sectors.

00 The implementation of Fulani's model of nonpartisanship

is exemplified by the decisions of the Commission over the past

13 years with respect to the criteria for certifying candidates

for federal primary matching funds. In response to requests from

minor party and independent candidates to formulate criteria for

them to be eligible for matching funds certification, the

Commission issued a series of advisory opinions which set

criteria that were blind as to party affiliation, but took into

account the actual differences in the nominating processes of the



major party sector and the minor/indepondent party sector without

favoring one sector over another. In 1984, Sonia Johnson became

the first independent candidate to meet theme criteria and

qualify for federal primary matching funds; in 1988 Dr. Fulani

became the first independent to qualify for primary matching

funds while the major party primaries were still underway.

The LWVRF's model of nonpartisanship is quite

different. It says its only obligation in the primary season is

to be nonpartisan among the Democratic candidates, and among the

Republican candidates. It says it does not have to be

o nonpartisan as between the major party sector and the minor
II~ party/independent sector; it can ignore independent candidates

0 altogether.

Hence, the LWVEF's model is in direct contradiction to

0 the Commission's rulings that say that independent candidates are

in the primary process, and may not be ignored or dealt with

o unfairly. This contradiction brings us to the juncture in this
CO case in which the United States Treasury is paying hundreds of
CC- thousands of tax dollars to Fulani's campaign because the

Commission has ruled that she is in the rimaries and the LWVEF,

a tax exempt organization, is saying that Fulani is not in the

primaries at all.

It is anticipated that the IbWVEF will assert that 11

C.F.R. Section 110.133 enacts its model of nonpartisanship.

3. C.F.R. Sec. 110.13*(1987) provides, in part:

a. Staging organizations. (1) A non-profit
organization which is exempt from federal taxation under 26
U.S.C. 501(c)(3), and a nonprofit. organization which is



While this argument has superficial appeal, upon closer

examination one sees that its interpretation of the regulation is

based on its flawed model of partisanship.

In considering the Commission rulings in the areas of

matching funds and debates, we are faced with four positions:

(1) Fulani's model of nonpartisanship an heretofore

described;

(2) The Commission's matching fund rulings, including

the specific grant of matching funds to Fulani, which are based

on the model espoused by plaintiffs;

0 (3) The LWVEF's model of nonpartisanship as heretofore
LI,

described; and
0

__ (4) The Commission's regulation about debate

P11 sponsorship.

o This is the first time that the Commission has been

17 presented with a complaint during the primary season by an

O independent candidate with federal primary matching funds, so as

M to require it to state on which model of nonpartisanship its

regulation is based.4

exempt from federal taxation under 26 U.S.C. 501(c)(4) and
which does not endorse, support or oppose political
candidates or political parties may stage nonpartisan
candidate debates in accordance with 11 CFR 110.3(b) and
114.4(e).....

b. Debate structure. The structure of debates staged
in accordance with 11 CFR 110.13 and 114.4(e) is left to the
discretion of the staging organization, provided that (1)
such debates include at least two candidates, and (2) such
debates are nonpartisan in that they do not promote or
advance one candidate over anoter..

4. The decisions in In re Complaint of the LaRouche Campaign
Against the League-of Women Voters Education Fund, MUR 1659 (May
22, 1984) and In the Manner of House Democratic Caucus et al..,

20



If the Commission ruled that the debate regulation wag

based on the LWVEF's model, then it would be creating a direct

conflict between the model of nonpartisanship it uses in the

matching fund. area, and the model it applies to debate.

In arguing for its interpretation of the regulation,

the LWVEF will probably refer to the Explanation and

Justification, and particularly the paragraphs of it set out in

the margin.5 Clearly, this explanation was drafted from the

MUR 1717 (May 9, 1984) are not relevant to this issue. Fulani isnot challenging the application of the LWVEF's primary debate40 criteria to Democrats and Republicans. Indeed, its criteria donot discriminate against Democrats or Republicans on the basis ofo party affiliation. Furthermore, the criteria may well be a fairtest of the significance of the candidacy of someone seeking theIJ~ nomination on one of the major parties. The exclusion of
Democratic candidate LaRouche from the Democratic primary debate0 and the exclusion of Democratic candidate Koczak from theDartmouth College debate are consistent with Fulani's legalclaims herein. That the Commission upheld these applications ofthe significance criteria to these Democrats is irrelevant to theclaims in this case. The sole reason for the LWVEF to excludeo Fulani from primary season debates was her failure to meet the
first criterion, namely being a declared candidate for theDemocratic or Republican nomination. We are not aware of any
case in which the Commission has upheld the exclusion of anindependent candidate certified for federal primary matching

00 funds solely on the grounds of the candidate's lack ofaffiliation with the Republicans or Democrats.

5. "Under subsection (b) the precise structure of candidate
debates is left to the discretion of the staging organization.
Such debates must, however, be nonpartisan in nature and they
must provide fair and impartial treatment of candidates. Theprimary question in determining nonpartisanship is the selection
of candidates to participate in such debates.

"Although the section does not prescribe specific requirements
for selection of candidates to participate, a general election
debate may not be structured so as to promote one candidate overanother.. An organization staging a debate may invite candidates
to participate in a debate on the basis of party affiliation.
Hence', 'such"*afi-drganization could stage a general election debate
to which only major party candidates are invited.

"For debates at the primary, caucus or convention level, a
staging organization may restrict participating to candidates



perspective of the traditional bipartisan model. In the second

excerpted paragraph it in provided that in the general election,

the sponsbr may have discretion to invite only "major party

candidates." In the next paragraph, where the nomination phase

of the campaign is discussed, the language is based on the model

of the multi-candidate major party nominating process. It is not

at all responsive to the independent or minor party process in

which there frequently are not multiple candidates. Accordingly,

the concept of nonpartisanship is limited to the nonpartisanship

among the multiple candidates in a major party contest. This

o explanation contemplated, for example, that an appropriate

LI~ organization in Chicago would be allowed to sponsor a debate for
0 Democratic candidates, an organization in Orange County,

California could sponsor a debate for Republican candidates, and

these sponsorships would be considered nonpartisan so long as the
candidates of each party were treated fairly. Similarly, it must

be kept in mind that one of the purposes of these regulations was
Go to make it possible for corporations and labor unions to

contribute to the costs of debate sponsorship without violating

campaign contribution restrictions. Thus, this explanation

permits, for example, a union donating funds to a not-for-profit

seeking the nomination of one party. Moreover, if a stagingorganization restricts participtioniti'o candidates seeking thenomination of one party, there would be no requirement to stage adebate for candidates seeking the nomination of any other party."
44 Fed. Reg. 76, 734-35 (December 27, 1979).
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organization to sponsor a Democratic debate or a corporation
donating funds to a not-for-profit organization to sponsor a
Republican debate.

So far as the Democratic and Republican parties are
concerned, this rule is fair and nonpartisan. Given the
relatively comparable strengths of the two major parties there is
every reason to expect that the Republicans-.only and Democrats-.
only debates will roughly balance each other out. But if this
rule is interpreted to permit the automatic exclusion of
independent candidates, then it would be extremely partisan as

0 applied to independent and minor party candidates; they would be
VW systematically excluded from these debates across the country.
0 This bias, however, was not really an-issue in 1979 because at

that time the Commission had not yet certified any independent
candidate for federal primary matching funds and thereby
recognize such candidate as a participant in the federal primary

C process. The Commission's articulation of criteria for
independent and minor party candidates to obtain matching funds,

and now the first-time accomplishment by an independent candidate
of being certified for such primary matching funds at an early
stage in the nominating process, has created a legal question of
first impression. The Commission's nearly decade old rule about
debates did not contemplate these recent developments. Now that
these developments have occurred, the Commission should rule that

a dbat spnso isactng n apartisan manner if it adopts
criteria that require participation in a major party nominating
process as a condition for being invited to the debate. In the
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alternative# the Commission should immediately commencoe a

rulemaking proceeding for the purpose of amending its regulations

to ensure that sponsors of debates and of other purportedly

nonpartisan voter education activities do not utilize criteria

that are unfair to minor party and independent candidates.

B. The LWVEF's Exclusionary Criteria Violate
Fundamental Princivles of Education

Fundamental to the conception of education in

democratic societies, and to first amendment values, is that the

recipients of education are entitled to be provided with all

o significant competing viewpoints so that they can make up their

own minds. The extraordinary efforts used by the major parties
0 and their supporters to keep independents from getting on the

ballot and to prevent voters from learning about the message of

independent candidacies is directly contrary to these values. In
Anderson v. Celebrezze, 460 U.S. 780, 794 (1983), a case in which

the Court found unconstitutional an Oh io statute that would have

prevented independent Presidential candidate John Anderson from

being on the ballot, Justice Stevens wrote:

"By limiting the opportunities of independent-minded
voters to associate in the electoral arena to enhance their
political effectiveness as a group, such restrictions
threaten to reduce diversity and competition in the
marketplace of ideas. Historically political figures
outside the two major parties have been fertile sources of
new ideas and new programs; many of their challenges to the
status quo have in time made their way into the political
mainstream... .[T]he primary values protected by the First
Amendment... .are served when election campaigns are not
monopolized by the existing political parties." (citations
omitted)I

Nonpartisan voter education based on first amendment

values requires inclusion, not exclusion. Since there are at
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most four independent presidential candidates who have raised at

learnt *5,000 and only one of the four has qualified for matching

funds, it in quite simple for the LWVNF to make an objective

Judgment that there are only one or two possibly significant

independent candidates. The Commission has the responsibility of

ensuring that the voter education activities of the LWVEF as a
whole in this campaign are nonpartisan. Presently, the LWVEP is

spending significant sums of money for an extensive primary

season "ovoter education" program that by its rules forbids an

o education of the voters about independent candidacies no matter
how significant they may be. The LWVEF is using this

U) Commission's regulation as a shield to protect this blatantly
0 partisan and miseducative approach to voter education from

judicial scrutiny. The Commission has a duty to render an

interpretation of its regulation that will not allow it to be
used in this way.

CID An example of genuine educational judgment in this area
is provided by the actions of the New York City Board of

CC Education when it was presented by a similar complaint from

Fulani in 1986. During that year's gubernatorial campaign, the

New York City Board of Education held a mock election in which it

told the children about the candidacies of the three white men

nominated by the major parties, but did not tell them that a

Black woman, Dr. Lenora Fulani, also was on the ballot. Dr.

Fulani and a school child sued the Board on substantially similar



grounds to thos. alleged herein. The Board subsequently agreed

to include both major and minor party candidates in future sock

elections. A copy of the Stipulation of Settlement is annexed as

Exhibit 8.

C. The LWBEF criteria are discriminatory on the basis
of race and sex

As set forth above, the LWVEF policy is that no

candidate who rejects-the nominating processes of the Democratic

and Republican Parties, which are demonstrably racist and sexist,

__ may be considered for inclusion in their primary season voter

education activities. By the LWVEF's rules, if Rev. Jesse

o Jackson had decided to run as an independent in 1988, the LWVEF
- would have refused to even consider including him in any of their

primary season debates! If the Commission interprets its
03 regulation to permit the LWVEF to utilize debate criteria that
V7 are discriminatory on the basis of race or sex then the
0

Commission is participating illegally in discrimination in

violation, Inter alia, of Title VI of the Civil Rights Act and

its implementing regulations. (The LWVEF is independently

subject to the impact regulations of Title VI by virtue of its

receipt of grants from the Department of Energy and the

Environmental Protection Agency. See, e.g. 10 CFR 1040.13.)



The funds expended to defray costs incurred in staging

debates is not considered a contribution, 11 C.F.R. Sec. 100.7

(b) (21), nor an expenditure, 11 C.F.R. Sec. 100.8 (b)(23)--

provided the structure of the debates is not non-partisan. The

selection process used by the LWVEF is non-partisan, see

discussion supra I. Therefore, the costs involved in preparation

for the debates, including staff time, office rental,

W1 publication, and the cost in actual staging the debates, are

o expenditures which, upon information and belief, would exceed

$1,000. The failure of the LWVEF to register and report as a

political action committee violates 2 U.S.C. Secs. 433(a) and
0!

434.

0 RELIEF SOUGHT

Complainants, therefore respectfully request:

I. That the Commission require that the response from

the respondents be filed and personally served no later than 15

days after receipt by the LWVEF of a copy of the complaint,' and

that the Commission request that the respondents file their

response even sooner than that time.

6. Complainant will deliver to the LWVEF a copy of the
complaint immediately and asks that the 15 days be computed from
receipt of that copy. The LVWVEF-is---t-lly familiar with the facts
and arguments advanced by complainant, having fully briefed them
a few weeks ago for the federal court in New York, and will not
be prejudiced by this request, which still preserves their 15 day
response time.



2. That the Commission immediately authorize filing a

suit for mandatory injunctive relief compelling inclusion of

Pulani in the June,6, 1988, primary debate in California.

3. That the Commission notify the LWVEF that its

primary season voter education program and its primary debate

criteria are unlawfully partisan, and discriminatory on the basis

of race and sex.

4. That the Commission immediately undertake a survey

to determine the sex, race, and national origin of all declared

1988 Presidential candidates, as well as what party(s) nomination

- they are seeking, and conduct an objective and professional

to analysis, drawing upon skills of statisticians, sociologists,

0 political scientists, and others, to analyze the impact of the

LWVEF criteria on the basis of sex, race and national origin.

5. That the Commission promptly commence a rulemaking

proceeding to review its debate regulations to guarantee fair and

C7,11nonpartisan treatment of independent and minor party candidates

0,i in candidate debates and other election-related voter education

Cr activities.

28



6. That the Comission render a decision in sufficient
tine to sake it possible to take all necessary steps to include

Fulani In the California debate.

Respectfully submitted,

LENORA B. FULANI
LENORA B. FULANI'S COMMITTEE
FOR FAIR ELECTIONS (LBFCFE)

By: ___

ARTHUR R. BLOCK
Attorney for Plaintiffs
250 West 57th Street
Suite 317

o New York, New York 10019
(212) 956-5550

0 Dated: New York, New York
0 April 25, 1988



The undersigned counsel for the complainants swears

that, based on the matters of record referred to herein, the

allegations and other facts in the complaint' are true and correct

to the best of his knowledge, information and belief.

By :_ _ _
ARTHUR R. BLOCK

Subscribed and sworn to oe

::ommissi Expires:

03 Date

~ ::. s~ .~wYork

( iai NC'v YO4. COunty

COO

Notir1ish 'ulC. Sw3e oi New York
No. 31.4760634

Qualified i. New York County

"'cv.
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_____________NOTICE OF ENTRY

Sir.-Please take notice that the within is a (ceruified)
true copy Of a
duly entered in the office of the clerk of the within
namsed couut on 19

Dated,
Your$, etc.,

Attorney lor

Office and Post Office Address

0 7 10516
muemo= MUR No. Year 19 8

UNITED STATES OF AMERICA
BEFORE THE FEDERAL ELECTION COMMIISSION

DR. LENORA B. FUJLANI and
LENORA B. FULANI' S COMMITTEE
FOR FAIR ELECTIONS

Plaintiffs,

-against-

LEAGUE OF WOMEN VOTfERS EDUJCATION FUND
(LWVEF) and NANCY NEU1MAN, as
Chairperson

TO

Attorney(s) for

________ NOTICE OF 99TTLIINKHT

Sir:-Please take notice that an order

of which the within is a true copy will be presented
for settlement to the Hon.

one of the judges of the within named Court, at

Dated,

Yours, etc.,

Attorney for

Office and Post Office Address

Attorney(s) forAttorney(s) for

COMPLAINT

Arthur R. Block

Attorney for Plaintiffs
Office and Post Office. Address. Telephse

250 West 57th Street
Suite 317
New York, NY 10019
(212) 956-5550

TO

Attorney(s) for

Service of a copy of the within

is hereby admitted.
Doted,



UNITED STATES OF AMERICA
BEFORE THE FEDERAL ZL*CTION COMMISSION

~~~--------------------x

DR. LENORA B. FULANI and
LENORA B. FULANI'S COMMITTEE
FOR FAIR ELECTIONS

Plaintiffs,

- against -

LEAGUE OF WOMEN VOTERS EDUCATION FUND
(LWVEF) and NANCY NEUMAN, as
Chairperson

---------------------------------- x

EXHIBITS TO COMPLAINT

ARTHUR R. BLOCK
Attorney At Law

250 West 57th Street
Suite 317

New York, New York 10019
(212) 956-5550

MUR No.0
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1 Affidavit of Gary Sinawaki
sworn to on the 14th day of
March, 1988, with annexed
exhibits A-E ("Sinawski aff.")

2 Affidavit of Fred Newman
sworn to on the 14th day of
March, 1988, with annexed
tables 1 and 2 ("Newman aff.")

3 Affidavit of Fred Newman
- sworn to on the 31st day of

W March, 1988, ("Newman r. aff.")

o4 Affidavit of Gary Sinawski
sworn to on the 31st day of

- March, 1988, ("Sinawski r. aff.")

N,5 Verified Statement of Grant
Thompson dated March 27, 1988,

o with annexed exhibits A-C

("Thompson Statement")

Co 6 LWVEF direct mail solicitation
materials.

cc7 Opinion dated April 12, 1988,
in Fulani y. -League of Women
Voters Education Fund,
88 Civ. 1441 (RWS) (S.D.NY).

8 Stipulation of Settlement and
Discontinuance dated October
16, 1987, in Fulani v. Wagner,.
86 Civ. 3705 (JRB) (E.D.NY)



Exhibit 1



UNITED STATES DISTRICT
SOUTHERN DISTRICT OF NEW YORK

DR. LENORA B. FUJLKNX# et al*,

Plaintiffs, 1 66 CiV. 1441 (R.W.S.)

am is m &IID&!11
LEAGUE OF WOMEN VOTERS EDUCATION:
FUND, et al.,

Defendants.

STATE OF NEW YORK)

88S.:
o COUNTY OF NEW YORK)

to GARY SINAWSKI,, being duly sworn, deposes and says:

0 1. I am an attorney admitted to practice in the State

of New York. I am General Counsel to the Presidential Campaign

of Dr. Lenora B. Fulani (the "Campaign") and I am General Counsel

to the New Alliance Party. I have practiced extensively in the

o past 10 years in the field of election law, most particularly in

the areas of ballot access, media access and campaign finance.

Much of my experience relates to the campaigns of independent and

minor party candidates. For example, I was counsel to the 1984

Presidential Campaign of Dennis Serrette, which succeeded in

obtaining ballot position for Mr. Serrette in 33 states. I have

also served as counsel to a least 25 other candidates for local,

statewide or federal office. I have personal knowledge of the

facts described herein.



2. This affidavit is submitted in support of

plaintiffs' motion for a preliminary injunction. It will first

describe the Campaign,, with emphasis on its fundraising drives

(which have already surpassed the federal matching funds

threshold) and its ballot access work (which will secure Dr.

Fulani ballot positions in all 50 states and the District of

Columbia). Next, it will describe the Campaign' s efforts to

educate the League about the growth of the Campaign and the

League's refusal even to consider inviting any independent

__ candidate into the primary debates. Finally, it will describe

CV the irreparable harm that will be suffered if the League ise
LO permitted to conduct partisan primary debates limited only to

0 Democrats and Republicans, and plaintiffs' need for provisional

relief.

o 3. Dr. Lenora B. Fulani is a 38-year-old African-

American woman who was born and raised in Chester, Pennsylvania.

She received her undergraduate degree from Hofstra University, a

Master's Degree in educational psychology from Columbia

University Teachers College, and went on to earn her Ph.D. in

Developmental Psychology from the Graduate School and University

Center of the City University of New York. Dr. Fulani has been

active in electoral politics for many years, having run as an

independent candidate for Lt. Governor of New York in 1982, Mayor

of New York City in 1985 and Governor of New York State in 1986.



In the latter race she received over 25,000 votes, more than any

other left-of-center candidate for that office since the 19500s.

4. On June 24, 1967, Dr, Fulani publicly announced her

candidacy for President of the United States. She is not seeking

the nomination of the Democratic or Republican parties, but is

running as an independeht. Her positions on issues are very

similar to those being advocated by Rev., Jesse Jackson in the

Democratic nomination process, for example, favoring decreases in

military spending,, restoration of cutbacks in government

services, non-intervention in Central America, full economic

sanctions against South Africa, increased-research and services

Ln to respond to the AIDS crisis, vigorous civil rights enforcement

o and the extension of protection to lesbians and gays, and

dramatic improvements in government supplied health care. The

central theme of her campaign is that the reason why social
0

V policies such as those listed above have not been enacted despite

CD their popularity, is that the electoral process is undemocratic.

W In contrast to Rev. Jackson, who is running as a Democrat, Dr.

or. Fulani contends that the Democratic Party will not vigorously

support the above-stated programs, and therefore it is necessary

to build an independent left-of-center national political party,

and to work to reform the laws and practices which make it

extremely difficult for independent candidates to get on the

ballot and to have their viewpoints reported in the mass media.

5. Dr. Fulani plans to be on the ballot in all fifty

states and the District of Columbia. She will attain this goal

by (a) meeting petition requirements in a number of states to
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have her name on the ballot as an independent# and (b) winning

the nomination of several minor parties that either have a
permanent ballot position or which will be petitioning to attain
a ballot position in 1988. This is a formidable task. It

requires the collection of approximately 725,000 valid petition

signatures nationwide. One measure of the bias in the election

laws in favor of major party candidates is that the Democratic
and Republican nominees will have only had to collect

approximately 25,500 valid signataures each in their campaigns.

Based on my experience as general counsel to the campaign that

placed Dennis Serrette on the ballot in 33 states in 1984, and my
Ifl knowledge of the progress being made in 1988 by the Fulani
0campaign (see pars. 14-19 inr) I fully expect that Dr. Fulani

will be on the ballot nationwide in November 1988.

0 6. Dr. Fulani has been actively campaigning. She is
17 being invited to numerous speaking engagements, forums, and

C interviews, at the community and local level. To date, she has

personally made no fewer than 210 campaign appearances in 34

states and the District of Columbia, and has appeared on 38 local

and regional television programs at 42 stations based in 18

states; eight national television programs; 174 local and

regional radio programs on 158 stations based in 32 states; and

10 nationally-syndicated radio programs. She and her campaign

have been the subject of 173 articles in local and regional

newspapers and 10 articles in national newspapers and magazines.

7. Other campaign appearances, many of which have also

received extensive local media coverage, have been made by



representatives of the campaign, including Vernon Bellecourt, a
leader of the American Indian movement,, who is a full-time

campaign spokesperson.

S. As indicated in paragraph 6, nAWM Dr. Fulani has

received a very small amount of coverage in national media. She

has appeared several times on CNN and C-SPAN, and on the College
Satellite Network. After the defendants canceled their Tennessee

primary debates to be held on March 6,, 1966 , Dr. Fulani was
invited by CNN, the broadcaster of the debates, to appear on its
show "Crossfire" on March 5, 1986. Communication between the

CV Campaign and representatives of the national print and broadcast

LA media make clear that those outlets are well aware of Dr.

o Fulani's campaign. However, they consistently fail to cover her
in proportion to her local support and her proven ability to

attract support from a significant proportion of the people who

hear her speak or who learn about her Campaign.

9. On December 7, 1987 the Fulani campaign filed with
CD the Federal Election Commission a "threshold submission" pursuant

CD to the Federal Primary Matching Payment Account Act, 26 U.soc.

sections 1331-1342 (the "Act"),, documenting that matchable

contributions exceeding $5,000 had been received from residents

of at least 20 states, which with respect to any one contributor

did not exceed $250. Specifically, the Fulani campaign's

threshold submission consisted of some 10,300 matchable

contributions totalling approximately $183,000 from contributors

in 23 states.



10. Dr. Fulani is one of 14 Presidential candidates to
qualify for primary federal matching funds during this

Presidential election cycle. Five of these candidates have since
terminated their candidacies. Dr. Fulani is only the second

independent candidate for President to have been certified by the
Federal Election Commission as eligible to receive federal
primary matching funds. The first--Sonia Johnson--was certified
in July of 1964, after the major party primaries had ended.
Thus, this is the first time that an independent candidate has
qualified for primary matching funds before the commencement of a

04 Presidential primary season.

11. The campaign has mounted a national door to door
omatching funds operation presently consisting of 24 full time and

11 part time canvassers in 13 states. To date, approximately

$310,000 in matchable contributions and $100,000 in non-matchable

contributions have been received from over 20,000 contributors in
0 44 states. At the present rate of growth of the campaign finance

00 operation, I estimate that the campaign's budget will exceed $2

00 million.

12. On January 28, 1988, the FEC determined that Dr.
Fulani/Lenora B. Fulani's Committee for Fair Elections was

entitled to receive payments under the Presidential Primary

Payment Matching Account; it certified an initial payment of

$205,565.18.

13. The Federal Election Commission has long

recognized that non-major party candidates for president are

eligible to receive primary matching funds and that a serious
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multi-state minor party campaign involves the candidate in a
qualifying process analogous to the major party primary process.
FEC Advisory opinion (NAO") 1983-47 points out that the

legislative history of the Act indicates a Congressional intent

to treat all candidates alike under the Presidential Primary

Matching Fund Payment Account Act irrespective of whether they

seek the nomination of a minor or a major political party. In AO
1975-44, construing 18 U.S.C. section 608(b) (1), one of the

provisions of the Federal Election Campaign Act of 1971, the FEC
recognized the analogy between the major party primary elections

V and convention process and the ballot qualification process for

in minor party candidates:

o "However, in this case, as in the past, the
- Commission is concerned to construe the provisions

of the Act in a manner consistent with
Constitutional requirements, regardless of a
candidate's party affiliation or independent status.o See AOs 1975-11 (40 FR 42839 September 16, 1975) and
1975-53(40 FR 40678 September 3, 1975). The primary
election and convention process is a procedure

o through which major parties typically determine
their canididates for the general election. The
procedure for candidates of minor parties, however,
differs in that most states have a separate petition
process whereby such candidates may qualify for the
general election ballot. Accordingly, for the
purpose of applying the limitations in 18 U.S.C.
section 608, the commission will view the petition
process required of the presidential candidates of
the minor parties as the equivalent of the primary
election and convention process of the major party
candidates."

Similarly, in AO 1984-11 the Federal Election Commission pointed

out that:

"the regulations recognize that for non-major
party candidates the requirements of state
law governing qualification for a position
on the general election ballot serve purpioses
similar to a primary election or other



nominating process. See 11 CFR 100-2(c) (4).
Moreover, in Advisory Opinion 1975-44 (copy
enclosed) the Commission addressed contribution
limit issues in regard to-the presidential
candidate of a non-major party and held that
such a candidate could receive contributions with
respect to a nomination/primary election until the
date on which the last major party to do so
nominates its presidential candidate,"

14. One of the goals of the campaign is to ensure that

Dr. Fulani's name is listed on the general election ballots of

all 50 states and the District of Columbia by winning the

nominations of various independent parties and by meeting ballot

access requirements for independent candidates.

15. Dr. Fulani is seeking the Presidential nomination

Lhof several independent pate, vjl., the New Alliance Party, the
0 United Citizens Paty of South Carolina, the Illinois Solidarity

Party, the Peace and Freedom Party of California and the Labor

and Farm Party of Wisconsin.

V 16. The New Alliance Party (the "NAP") is organized in

o 26 states. The NAP was largely responsible for placing

independent Presidential candidate Dennis Serrecte's name on the

ballot in 33 states in 1984. Dr. Fulani is the principal

national spokesperson of the NAP, a member of its National

Executive Board and the only announced candidate for its

Presidential nomination. The NAP is a ballot qualified party in

New Mexico and Vermont. It has completed the steps necessary to

become a ballot qualified party in Delaware and is awaiting

certification by the Delaware election officials. It is a

certified-political party for the 1988 general election in Alaska

(7,135 signatures collected, 5,000 required), Montana (16,341.



signatures collected, 13,329 required), Nebraska (9,950

signatures collected,, 5,635 required), Utah (1,040 signatures

collected,, 300 required) and Wyoming (11,893 signatures

collected,, 8,000 required). It has completed the petitioning

required to become a certified political party for the 1988

general election in Maryland (18,104 signatures collected,, 10,000

required) and expects to file its petition there in the next

several days. It has completed the petitioning necessary to

become a certified political party for the 1988 general election

0 in Arizona (22,521 signatures collected, 17,340 required) and
expects to file its petition there on May 31, 1988, the earliest

Lfl date permitted by Arizona law. it is presently circulating the

0 petitions necessary to become certified for the 1988 general

election in Georgia (32,775 signatures collected to date, 25,759

required, 60,000 targetted), North Carolina (34,715 signatures

V collected to date, 44,535 required, 68,500 targetted) and Nevada

o (5,501 signatures collected to date, 7,717 required, 15,500

CO targetted). It began circulating the petitions necessary to

CC- become a certified party for the 1988 general election in Texas

(34,424 signatures required) on March 8, 1988, the earliest date

permitted by Texas law. It plans to hold a national nominating

convention on August 20-21, 1988. The location of the convention

has not yet been determined. The party's Presidential nominee

will be selected by New Alliance Party members in the states

mentioned above and in the other states wher ('he party has an

organized presence but where it is not a ballo'-. qualified party

or a certified party for the 1988 general election. Fulani
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supporters in all of these states will be seeking election as
delegates to the NAP nominating convention.

17. The United-Citizens Party of South Carolina,, the

Illinois Solidarity Party, the Peace and Freedom Party of

California and the Labor and Farm Party of Wisconsin are all
ballot-qualified parties in their respective states. The United

Citizens Party of South Carolina, the Illinois Solidarity Party
and the Peace and Freedom Party of California will all be
nominating their candidates by convention. Fulani supporters in

all, each of these states are taking the steps necessary to

CM participate in the nomination process. Upon information and

M belief, the Labor and Farm Party of Wisconsin has not yet
o determined how it will nominate its Presidential candidate. For

each of these states, the campaign has a backup plan to collect

the petition signatures necessary to place Dr. Fulani's name on

the ballot in the event that she does not secure the particular

independent party's nomination.

cc i8. In all of the remaining jurisdictions except
00 Arkansas and Louisiana, which do not not require petitioning, the

Fulani campaign has already circulated, is currently circulating

or soon will be circulating the petitions necessary to qualify

Dr. Fulani for the general election ballot as an independent

candidate. Dr. Fulani has been certified to appear on the

general election ballot in Kansas (4,200 signatures submitted,

2,200 required), Kentucky (8,100 submitted, 5,000 required) and
New Jersey (2,000 submitted, 800 required). Petitioning has been

completed in Hawaii (7,800 signatures collected, 3,492 required),



Mississippi (1,600 collected, 1,000 required), New Hampshire

(6o,100 signatures collected, 3,000 required),, Tennessee (700

signatures collected,, 275 required), Alabama (6,600 collected,,

5,000 required),, but the petitions have not yet been filed with

the election authorities of those states. Petitions are

currently being circulated in Connecticut (7,391 signatures

collected to date, 14,910 required, 25,700 targetted),I Iowa (100

signatures collected to date, 1,000 required,, 1,200 targjetted),,

Ohio (3,124 signatures collected to date, 5000 required, 8,000

o targetted), Florida (1,864 signatures collected to date, 56,312

required, 80,000 targetted), Xassachusetts (3,545 signatures

Lfl collected to date, 33,683 required, 60,200 targetted), Oklahoma

0 (4,729 signatures collected to date, 37,670 required, 50,000

r1-1 targetted), and Pennsylvania (916 signatures collected to date,

C) 25,568 required, 51,000 targetted). Petitioning will commence in
March, 1988 in Virginia (12,963 signatures required). In most of

O the remaining jurisdictions, applicable law does not allow

petitioning to commence until a later date.

19. The Campaign has taken the steps necessary to

place Dr. Fulani's name on the ballot in the Presidential

preference primaries of the Peace and Freedom Party of California

on June 7, 1988 and the Illinois Solidarity Party on March 15,

1988. In addition, the Secretary of State of Nebraska has

informed the Campaign that Nebraska will be holding a

Presidential preference primary on May 10, 1988 for the New

Alliance Party of Nebraska, which in November of 1987 became a



certified party for the 1988 general election, and that Dr.

Fulani's name will be listed on the ballot.

The Fulani Campaign and the Leaaue

20. Over the past several months, I have engaged in

extensive correspondence and discussion with sponsors of

presidential debates and forums, including the League, on the

issue of including significant independent candidates in such

debates and forums and broadcasters' pro- and post-debate

programming. Most sponsors have responded that the primary season

debates and forums should rightfully exclude Dr. Fulani because:

LA (a) she is not a "primary" candidate; (b) she has not been

0 selected by a significant percentage of probable voters as their

choice for President in any of the recognized presidential

C) preference polls; or (c) because she has not received extensive

V coverage in the national media.

o) 21. With regard to Dr. Fulani's standing as a

CO "primary" candidate, I have already explained herein that Dr.

Fulani is running in the primary elections in several minor

parties and/or otherwise seeking their nomination and is

circulating petitions to gain access to the ballot in many other

states. The FEC has recognized that this process is the

functional equivalent of the major party primary process. There

is no rational or legal basis to assert that Dr. Fulani is not a

"Primary" candidate when the FEC has certified her for Rrimary

matching funds, and the Treasury Department is providing her with

hundreds of thousands of federal tax dollars to support her
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participation in the naau process. (it would be more precise

to refer to this as the "nomination" process.)

22. As for Dr.-Fulani's failure to appear in the

results of the preference polls, I am confident that no such poll

has included her candidacy as one of the choices offered to

voters. It should also be noted that several of the major party

candidates have figured insignificantly in the polls, at best,,

but that their poor shoving has not operated to exclude them from

primary debates and forums.

23. As for Dr. Fulani's minimal recognition in

national media, the critical importance of this litigation flows

Ln from the fact that inclusion in Presidential primary debates and

0 forums is a precondition for the broad public recognition of her

candidacy and the national media attention that would surely

follow.

24. Copies of my correspondence with the League

0 regarding the inclusion of independent candidates is annexed

co hereto as Exhibits A, B, C, and D. See my letter dated January

29, 1987; the League's letter dated February 10, 1987; my letter

dated Feb. 13, 1987; and my letter dated December 14, 1987. (The

"11986"1 dates which appear on the first and second letters are

typographical errors and should read "1987"1). On December 18,

1987 1 met with representatives of the League and requested that

Dr. Fulani be included in its Presidential primary debate series.

The League representatives stated that Dr. Fulani would not be

included because the League's primary season debates are open

only to candidates seeking the major party nomination; Dr. Fulani



is not a primary candidate; and (astonishingly) to include Dr.

Fulani would be a "partisan" act by the League in that it would

"give an edge" to her campaign.

25. In or about April of 1987 the League published

"Participant Selection Criteria" for inclusion in the Democratic

and Republican Presidential primary debates. A copy of the

selection criteria for Democratic candidates is annexed as

Exhibit E. Upon information and belief, the selection criteria

for Republican candidates are substantively identical. Upon

information and belief the League has not published any such

selection criteria for independents. Were it to promulgate the

W same criteria for independents as for Democrats and Republicans,

0 1 submit that Dr. Fulani would comfortably meet all such

criteria, except, perhaps, for significant recognition in the

national media, which, as already explained, is extremely

difficult to attain absent participation in nationally publicized

o primary season debates and forums.

CC' 26. On February 29, 1988 Dr. Fulani sent a telegram to

the League demanding inclusion in its primary season debates and

stating the reasons for her demand. A copy of this telegram is

annexed as Exhibit H.

Irre~arable Harm

27. Dr. Fulani. is in direct competition with the other

Presidential candidates for public recognition and for campaign

financing and other support. To cite one example, the

petitioning period through which she plans to obtain access to



the ballot in Texas comenced immediately following the March 8,

1988 Texas presidential primary election, Texas law prohibits

anyone who voted in the March 6, 1968 primary from subsequently

signing a nominating petition for Dr. Fulani. Because Dr. Fulani

has not appeared in nationally televised primary season debates

and forums and her candidacy is not widely recogized among the

Texas voting public, many would-be supporters unwittingly

forfeited their opportunity to sign a nominating petition to
place Dr. Fulani on the general election ballot by voting in the

March 8,, 1968 primary.

26. A similar situation obtains in West Virginia,

where state law also prohibits a registered voter who votes in

the May 10, 1988 primary from subsequently signing a nominating

petition to place Dr. Fulani on the general election ballot.

N Thus, in West Virginia also, many prospective Fulani supporters

o will also forfeit their right to support Dr. Fulani by voting in
V the primary.

CD 29. Other elements of irreparable harm are discussed

Co in the affidavits of Jeffrey Aron and Dr. Fred Newman.



WHERFORE yoUr deonn fepe ully prays that

plaintiffs' notion for a preliminary:injunction be in all

respects granted.

Gary Sintwoki

Sworn to before me this
.Aj day of March, 1988

Notary Public

tnD X. gLOK

cc
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"THE PARTY OF THE RAINDO

January 29, 1986

Dorothy S. Ridings, President
League of Women Voters
1730 M Street N.W.
Washington, DC 20036

Dear Nos. Ridings:

I applaud your organization's determination to sponsor
Presidential debates again in 1988 in spite of the Democratic
and Republican National Comuittees'I shameful attempts to assume
control of the debates and further limit the range of political
views to which the American public is exposed.

The electorate's lack of enthusiasm for the major
Mn parties, their views and their candidates is apparent in Ronald

Reagan's election by only 27% of the eligible voters in the
United States and Edward Koch's election by a mere 16% of the

- eligible voters in New York City. It is not surprising that
the United States has a lower rate of voter participation than
almost any other electoral democracy in the world in elections

0 at all levels of government. Yet the states continue to imposeo restrictions on access to the ballot by independent candidacies
which afford voters an opportunity to express alternative views.
An independent candidate for President must now obtain about

o 750,000 valid petition signatures to appear on the ballots of
all 50 states and the District of Columbia, compared with
25,500 signatures for major party Presidential candidates.

CC It seems to me that the League of Women Voters'
fight against this heavyhanded move by the Democratic and
Republican National Commnittees will be most effective if you
pledge to democratize the Presidential debates by opening them
up to serious independent and third party candidates. After
all, the bipartisan move to take over the debates obviously
anticipates and seeks to undermine viable independent and
third party candidacies.

I urge that your organization publicly pledge to
sponsor two series of Presidential debates. The first series
would be open to independent and third party candidates who
demonstrate sufficient organizational strength and public
support to have attained access to- the ballot in at least 30

216 W 102ND ST e NM NY 10025 * (212)864-3000



Dorothy S. Ridings
January 29, 1986
Page Two

stateu. The two winners would be included in the second
series along with the Democratic and Republican Party nominees.
"Winningh would be a function of public support measured by
call-ins to an 08000 toll free number, letters postmarked by
a deadline date,. or both.

Surely you could strengthen your position in this
controversy by taking agressive steps to open up the process
which the major party machines are trying to close down. The
New Alliance Party, along with many social action organiza-
tions and civil libertarians across the country, would
energetically support you.

Please let me know what you think.

Si erely,,

LO~~ Gary Snk2.

o General Counsel

- GS/ss
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(202) 429-1965

0

February 10, 1986

Gary Sinavski
General Counsel
New Alliance Party
216 W 102nd Street
New York, NY 10025

Dear Mr. Sinawaki:

Thank you for your support for League of Women Voters sponsorship
of the presidential debates in 1988 and your suggestions on
the inclusion of third party candidates. We believe the electorate
is best served by opportunities to see and hear significant
third party and independent candidates as well as those from
the two major parties, and we remain couuitted to including
those with significant voter interest and support in the presidential
debates. It is extremely unlikely that the Democratic and Republican
parties would welcome additional contenders into debates which
they might sponsor.

Again, thank you for your letter. I will share your ideas with
the Debates staff and keep them in mind for League sponsored
presidential debates in 1988.

Dorothy S.
Chair

dings

DSR/ sr

Contributions to the Fund are deductible for income-tax purposes.
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OTHE ARTYOPTHE RA3NK-

Frebruary 1,1987

Nancy M. Neuman# President
League of Women Voters
1730 M Street, NW
Washington, DC 20036

Re: 1988 Presidential Debates

Dear Ms.* Neuman:

i read with great enthusiasm the enclosed article
in the February- 10, 1987 "New York Times" about the League's
plans for presidential debates in 1988. However, I was

concerned concerned that no mention was made of independent

th and third party candidates.

o Enclosed for your convenience .are copies of my
letter dated January 29, 1986 to Dorothy S. Ridings and her

response dated February 10, 1986, in which she states:

We believe the electorate is best served by

o opportunities to see and hear significant
third party and independent candidates as well

qW as those from the two major parties, and we

0 remain committed to including those with

o significant voter interest and support in
the presidential debates.

The New Alliance Party, in coalition with other

organizations, ran a Black, independent candidate 
for pres-

ident in 1984 in 33 states. For 1988 we are p~anning a

much more ambitious coalitional, Black, independent 
candi-

dacy in all 50 states, the District of Columnbia and Guam.

Attaining access to the ballot in all of these jurisdictions
requires some 750,000 valid petition signatures. The

proc ess of collecting these signatures will entail extensive

contact with people at the grassroots level all 
over the

United States. The signatures themselves will demonstrate'

significant voter interest and support for the candidate.

I trust that NAP's candidate, along with other

independent and third party candidates who can demonstrate

public interest and support, will be included in the 
League's

216W 102ND ST. e NY, NY 10025o0(212) 864-3000
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Mancy KN eumn
Febxuaxy 13 1987

preidmttl dats. lese, confirm-that this is the case
and kee e nors about dates, times, locations and other
details.

very truly yours,

Gary sinavski
General Counsel

GS/sm
Enclosures

In
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*O..Anor a B.FU;m
Committee for Fair Elections

216 We~st 102 St. Now York. New York 10025 (212) 864-3000

Decenber 14,#1967
BY EXRSSAIL

Victoria Harlan
Director, Presidential Debates
League of Women Voters Education Fund
1730 M Street, NW
Washington, DC 20036

Re: Dr. Lenora B. Fulani for President
Dear Ms. Harian-.~

Enclosed are materials on the Fulani Campaign,Jacqueline Salit and I are -looking forward to meeting withYou this Thursday, December 17, 1987.

A word of explanation: "Lenora B. Fulani'sCommittee for Fair Elections* is the name of Dr. Fulani'sU) principal authorized campaign coummittee and is registeredas such with the Federal#Zlections Commission. This0 designation underscores the campaign's central focus onparticipatory democracy and fair elections.I

We are proposing that the format of the upcomingdebates for Presidential candidates sponsored by the League0 of Women Voters be expanded to include Dr. Fulani and theother significant independent candidates. This could beaccomplished by including independents in debates witho Democratic and Republican candidates, by scheduling separatedebates for independents, or by featuring independents inCo pre-debate or post-debate interviews-and commentary.

Sponsors of major debates are inclined to arguethat independents are rightfully'excluded from formatsdesigned to feature candidates in the major party primaries,many of whom are not well known and depend on the exposurethat the debates provide. However, independent candidateslike Dr. Fulani are participating in a process anologous tothe primaries, attempting* to establish the credibility andviability of their campaigns . Ballot access and matchingfunds are two important means of accomplishing this. Anotheressential part of the process is exposing such candidates tothe public via the media and the major debates.

4Ve truly 
y rs,

Gary awski
Genera Counser

GS/ss
Enclosures
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3968 LEAGUE OF WOMEN4 VOTERS EDUCATION FUND
DE.MOCRATIC PRESIDENTIAL PRIMARY DEBATE.S

PARTICIPANT SELECTION CRITERIA

The League of Women Voters Education Fund will sponsor during the1988 election season a series of primary debates amog aliW icantcandidates for the Democratic Party's nomination for President. Thepurpose of Chose debate. is to educate the nation's electorate in anosparctisau manner about the issuov Ina the 1966 Presidential cpaignand about the positions of candidates ovi these Issues and to stimlate
N increased voter Interest and participation In the electoral process.

qr, The League's goal of fostering voter education and participation
V1 In Che electoral process is furthered by inviting to debate onlycandidates In whom a substantial number of voters has an Interest.

Inclusion of candidates in whom there is little voter interest would0 result In debates chat are too long or that do not provide suff icient
-MMM time for the meaningful expression of views by significant candidates.Accordiogly, the League has chosen to limit participation In Its 1988Democratic primary debates to candidates who present a significant

national candidacy for the Democratic nomination for President.

Candidates who meet the following criteria will be invited to
7 participate in the League's 1988 Democratic primary debates:

1. The candidate must have made a public announcementc of his orher InCention to ruu far the Democratic Party's nomination for
President.

cc
2. The candidate must be legally qualified to hold the office of

Pres ident.

3. The candidate aust be a sigWificant candidate for the
Democratic Party's nomination for President.

In assessing the significance of a candidacy, the League willconsider a number of factors including the following:

-- Eligibility for matching payments under the
Presidentill Primary Matching Payment Account
Act (26 U.s.c. Chapter 96). This criterion
furthers the Identification of significant
candidates by focusing on those candidates who
are significant enough to solicit, and have
sufficient voter support to receive.
contributions from a number of persons in a
number of states.



-- Active campaigning in a number of States for theDemocratic Party's nomination. Candidates whohave established an active campaign presence inseveral different states may pose a @ignificant
national candidacy for the Democratic Presidential.UVRinaC.OU. A cangidate's etforto to be named @tkprimary ballots. his at her fundraiaing activities..the extent of the candidate's campaign organization.
the amount of his or her campaign appearancess as0o mell as any other factors evidencing substantial
campaign activity, may be considered.

- Recognition by the national media as a candidate
meriting media attention. Since media coverageo of particular candidates by major newspapers andtelvison etork tedsto evidence a recognitionby the national media of substantial voter Interest
in a candidate and serves Independently to fosterK such interesto this criterion is an appropriate
consideration in determining the significance of0 particular candidates In the national campaign.

-- Other factors. The League may consider such othero) factors that In the League's good faith judgmentmay provide substantive evidence of nationwidecc voter Interest In a candidate, such as the extentof campaign contributions and national voter pollcc," results.

Adopted by LWVEF 4/2/87
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UTED STATESa DISTRCT COUTm
SOUTHER DISTRICT 0? NEW YOUK

DR. LENORA 2 o FULANI; zzWRm& 8.
FULANI I S COMOITTZE FOR FAIR
ELECTIONS; and VIRGINIA SINCLAIR..

Plaintiffs,

- against-m

LEAUEOF WOMN VOTZRS EDUCATION FUND :
LEAUEOF WOMEN VOTERS OF THE UNITE

STATES; LEAGUE OF WOMEN VOTERS OF THE:
CITY OF NEW YORK EDUCATION FUND,, INC.*;
JAMES BAKER 1118 Secretary of the
Treasury,, ROSCOE L, ROGER, JR,,
Comissioner of Internal Revenue,,

Defendants.

.mMommmmmmmmmmmmmmmmmm

STATE OF NEW YORK)
.)SS.:

COUNTY OF NEW YORK )

88 Civ. 1441 (R.W.S)

FRED NEWMAN, being duly sworn, deposes arnd says:

1. 1 am the campaign manager for Dr. Lenora B.

Fulani's campaign for President. I am also a founder and a

National Executive Board member of the New Alliance Party, the

only national minor party whose nomination Dr. Fulani is seeking.

(She is also seeking the nomination of three other minor parties,

each of which is organized in only one state.) During the 1983-

1984 Presidential election cycle, I served as campaign manager

for Dennis Serrette's independent campaign for President. Mr.

Serrette received the nomination of the New Alliance Party and

attained access to the general election ballot in 33 states

0

In

0

0
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through the organizational efforts of the New Alliance Party on a
total campaign budget of approximately $200, 000 * 1 have also
mangedseveral other electoral campaigns and have twice run for

Public office myself, in the Democratic primaries for Mayor of
New York City in 1965 and for the United St ates Senate from New
York in 1986.

2. This affidavit is submitted in support of the
plaintiffs' motion for a preliminary injunction. I will address
these specific points:

a) The Fulani candidacy;

b) Blacks, women, and the Major Party Nominating
Le Process;

0c) The Implication of FEC Certification;
d) The Importance of the Debates;

e) Irreparable harm.0
17 Before going on to these points, however, it is important to

CD locate the issue of the defendants' partisanship and
Go discrimination in the context of major/minor party relationships.

Co3. The 1988 Presidential election has crystalized a
party realignment in the United States. In the 1950's, 1960's
and 1970's there were various small independent parties in the
electoral arena, but no stable national independent parties with
support from the political mainstream emerged. In the 1980's,
two stable national independent parties have been established,
the right-of-center Libertarian Party, and the left-of-center New
Alliance Party. Thus, there are now the party sectors in
American politics--the major party sector (Democratic and



Republican),. the national independent party sector (NOW Alliance
and Libertarian) and the small minor party sector (numerous small
parties). The Libertarian, and New Alliance parties, unlike the
small minor parties, have the organizational capacity to run
presidential candidates in all 30 states and to quality for
federal primary matching funds. (The Libertarians.. apparently
for ideological reasons, have not sought matching funds even
though they clearly have the capacity to qualify.) The New
Alliance Party has a'multi-racial constituency and traces its
history in part to the efforts in the 1970's to establish an

N independent Black political party.Lfl
4. It is the success of the New Alliance Party in

o emerging as the only left-of-canter fl ..QDB1 independent party inthe Presidential race, and the success of Fulani's 1988 campaign
that precisely raise the legal issue of how far a supposedly

C:) "nonpartisan" organization can go in participating in thelongstanding partisan bias against independent candidates, before
it has violated its own charter, the Constitution, and federal
law. By any objective standard, the Fulani campaign should becovered by the media as a national 'news story, not as an
occasional feature or human interest story. But the actions of
the League--denying that Dr. Fulani is in the primary race when
federal law and the FEC say she is--is the kind of partisan bias
th at the press uses to justify non-coverage. Then the League

- cites-lack of national press coverage as a further reason to
exclude Dr. Fulani. of course the actions of the League and the
press make it impossible to achieve enough name recognition to



break into the polls, Providing the press and the League With yet
S~ote ElfuOreate'd Justification for eclusion.

5. Assmin for the sake of argument that this kindof treatment could be Justified with respect to candidates from
the category of small parties, it is Patently undemocratic when
directed at a candidate who is the spokesperson and likely

nomiee Of one of the two n~mjindependent parties.

The P%1lani Ianidacy
6. The message of the Fulani campaign is both simple

to and Profound: Our national Policy,, as formulated, articulated
M and enacted into law by the major Parties, their candidates and

their Officeholders# does not reflect the policy views of
substantial majorities OfAeiasin favor of anational health

servce;in upprt f aorton rights; for vastly expanded AIDS0 research; against United States intervention in Latin American or
elsewhere; in favor of deep reductions in military spendinginstead of further cuts in social Programs. Dr. Fulani is
campaigning to place these and many other progressive
majoritarian Positions on the Public agenda for serious
discussion and debate in the context of the 1988 Presidential
elections. She asserts that it is because elections in the
United States are not fair or democratic that these majoritarian
views are not reflected in national Policy. Rather, a bipartisan
monopoly over the electoral process keeps alternative
candidacieso which represent-policy views not shared by the major
parties, Off the ballot and Out of the media and severely limits
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their access to the public, The response of most sectors of the
electorate to the narrow range of policy choices presented to
then has been to stay out of the electoral process altogether.
The Mass media are replete with accounts of how scarcely a third
of the eligible electorate participates in major statewide
elections; scarcely half vote in Presidential elections; only
two-thirds bother to register to vote. As a result, according to
The Now York Tinns the United States (which holds itself out to
the world as the model of participatory democracy) now ranks 75th
out of 76 electoral democracies in voter participation. Nearly
one-fourth of all registered voters, we are told, nlow identify
themselves as "independents" rather than as Democrats or
Republicans.

7. Measured against such criteria as fundraising,
ballot access and public approval, the Fulani campaign is without
question a success:

(a) The campaign has to date raised some $310,000
in matchable contributions and $100,000 in non-matchable
contributions from more than 20,000 individual contributors in 44
states. At the present rate of growth of the campaign
fundraising operation, I project that the campaign's budget will
exceed $2 million.

(b) The campaign's 5i-jurisdiction ballot access
Plan is right "oan target," with petitioning or alternative
ballot-qualification requirements completed in 20 states and in
process in 11 additional states. I fully expect that Dr. Fulani
will be the first left-of-center independent candidate to be



listed on all general election ballots since Eugene Debs in 1912.
(See Sinavaki aft. pars. 14-19.)

(M Dr. Ful.ani is a dynamic and articulate
campaigner whose message draws an enthusiastic response wherever
she goes. At a recent Presidential forum in Nashua, New
Hampshire sponsored by Nov England P.O.W.E.R. (People organized
to Win Environmental Rights),p where Dr. Fulani and several of the
major party candidates addressed some 400 activists, she = the
straw pollr receiving a higher approval rating than A=~ of the

fin six Democratic and four Republican candidates then in the race.

LnS. Dr. Fulani has not only demonstrated the
Ln significance of her candidacy by qualifying for matching funds

and by her ballot access and campaign finance operations (see
-para. 7, inr) but also by her actual impact on the major party

candidacies.' I have closely followed the interrelationship
0 between Dr. Fulani's candidacy and the candidacy of Rev. Jesse

Jackson and the other Democrats. By consistently voicing a
populist program slightly to the left of Jackson, and by

CO criticizing Jackson whenever he has moved in a more conservative
direction, Dr. Fulani, through her stature in the African-
American community, has prevented Jackson from moving further to
the political center. The other Democratic candidates, have, in
my view, adopted various forms of populist themes in order to
compete with Jackson. Thus, Dr. Fulani has been exerting a

- - fltrifugal influence on the Presidenial-. race- whether-or-n~ot the
national media covers her. When the League determines that Dr.
Fulani's candidacy is insignificant, it is in essence saying that



thes, currents in the African- American community and their
ipct on the major party candidates are insignificant*

Blaks. -oMn and the Mai~or Party, Nomination Poess,

9. Dr. Fulani is African-American and female. Our
electoral system, notably including the major party nominating
process,, has a long and shameful history of excluding Black and
female candidates who aspire to promote the social policy
aspirations of Blacks, women and other disenfranchised
constituencies. No African-American has ever been nominated for

En President or Vice President by either major party. No woman has
th ever been nominated for President by either major party.

Geraldine Ferraro-, the Democratic Party's vice Presidential
nominee in 1984, is the only woman ever to have been nominated
for Vice President by either major party. Blacks and women have

0 had to look to minor party nominations and independent candidate
C petitioning to mount candidacies for President and Vice

CD President. An African-American has received the Presidential or
U, Vice Presidential nomination of a minor party on at least 21

occasions. (See Table 1 annexed hereto.) A woman has received
the Presidential or Vice Presidential nomination of a minor party
on at least 26 occasions. (See Table 2.)

The Implication of FEC Certification

-10. Dr. Fulani is one of only two independent - --

candidates ever to have qualified for'federal primary matching
funds arnd the only independent candidate ever to have qualified



before any of the major party primaries or caucuses were hold.
She is one of only two African- Americans ever to have qualified

for primary matching funds- and is the only African American woman

ever to qualify.

11. We are thus presented with an historically unique
situation which calls for appropriate,, carefully-reasoned

responses on the part of all individuals and institutions that

play a role in the Presidential primary process. Excluding Dr.

Fulani from the debates because she is not caapaignine,, for the
Democratic or Republican nomination is not merely inappropriate

M and ill-considered, but discriminatory as well.

in 12. It is my understanding that the stated purpose of

the federal election laws, including the matching funds statutes,
is to make the electoral process more democratic. By limiting

C) the size and sources of private contributions to Presidential
campaigns, and by providing federal aid, the disproportionate

o influence of small numbers of wealthy individuals, corporations

and other entities in the selection of the President is to be
CC reduced in favor of candidates who are able to attract large

numbers of smaller contributions.

13. The Fulani campaign puts forward precisely the
kind of candidate these democratic reforms intended to place on a

more equal footing. With an extremely modest initial campaign

budget, Dr. Fulani, her small staff and a group of volunteers

began taking the message of her campaign to the people--door by

door, community by community, and state by state. The

enthusiastic response from voters across the country raised the
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candidacy to the threshold where Dr. Fulani qualif ied for federal
matching funds. Now, in the 1988 election, Dr. Fulani is one of
Only 14 candidates who have reached that level. Five Of the 14
have since dropped out of the race, so Dr. Fulani is one of nine
active candidates who have crossed the matching funds threshold.

14. The FEC has ruled that the process of seeking
minor party nominations and circulating petitions to qualify for
the general election ballot is the functional equivalent,, for
independent candidates,, of the primary/caucus process for major
party candidates. Federal tax dollars are being spent in order

0 to enhance Dr. Fulani's ability to compete with the otherLfl
Lft Presidential candidates for name recognition and support. It is

0 -widely recognized that one of the most effective ways for the
electorate to Judge this* competition is through candidate forums
or debates, where direct comparisons can be made.

TheCentrality o-f Debates in the Prinary Process

15. Televised debates and forums play an important
CD role in the primary season candidate-selection process. They

permit vast audiences to see, compare and form judgments about

the candidates and their views. In this election cycle they have
particularly served to acquaint the public with an array of
candidates who, with the exception of Messrs. Bush, Jackson and
Hart, were not widely recognized. This phenomenon was
particularly evident in the Anderson-Reagan debate of January 5,
1980, which is widely considered to have provided tremendous
impetus to Anderson's campaign. Immediately following this



debate, the Anderson campaign experienced a 500 increase in
telephone calls to headqparters u an increase in new volunteers
from 1.0 to 50 per day; a substantial increase in mail and in
campaign contributions; and intensive coverage in th ee.Se
Greenfield, J., The-Real Can~aian --ffoy the Media Missed the
Story of the 1980 Cau Wia (1961), at 201. of course, major
debates are also preceded and followed by extensive analysis and
Commentary in the print and broadcast media that further exposes
the participants to the public. Greenfield assesses the impact
of the political debates of the 1960 Presidential elections as
follows:

Wn
Lft In the primary and general elections [of 1980], theo clash of candidates before national television audiencesclearly affected the fortunes of the Presidential hopefuls.- Moreover, despite the belief that the interpretation of thedebates by the media is the critical part of a debate, theevidence suggests that the debates themselves had a clearo impact on the voters. As a general proposition, the presstreated the debates as they treated every other part of the17 battle for the presidency: as a whole tactical process inwhich candidates sought to shape images, in which everystatement, every answer to a question, was to be understoodCD as nothing but an appeal to votes. What the debates' impactsuggested, however, is that, at least in 1980, the publicCO was examining the debates for something more than tacticalclues: they were attempting, in some measure, to get asense of who these contenders for the Presidency were, andin what broad direction they intended to take the Americanpeople.

16. The Presidential primary debates expose candidates
and their ideas to the public and confer legitimacy, credibility,
recognition. Exclusion places a candidate at a hopeless
disadvantage relative to those who are deemed fit to participate.
Dr. Fulani has been excluded, for no legitimate reason and under



circumstances which are manifestly partisan and discriminatory.

This injustice should be corrected.

The LeaSMe Prizary Debates

17. The League of Women Voters Education Fund (the
"Fun~d") is indirectly subsidized by the taxpayers by virtue of

its exempt status under Internal Revenue Code section 501 (c) (3):
is the recipient of at least one direct federal grant: and is
bound by its charter,, the Internal Revenue Code, and the federal
election laws to be strictly nonpartisan. By its sponsorship of

%0 candidate forums and debates for many years, it has acquired an
w ability to confer legitimacy on some candidates (by including
0 them) and to delegitimize others (by excluding them).

18. The Fund's justification for its selection

criteria for participation in debates takes the posture that its

selections merely reflect the status quo in the election

o campaign. This is plainly false. Its selections significantly
impact upon the fortunes of candidates, and most particularly

act, upon candidates like Dr. Fulani whose competitors would dismiss

her as a "fringe" candidate rather than respond to the
I

substantive issues her campaign is raising. With minor
exceptions, the national news media have refused to cover Dr.

Fulani's campaign. Her exclusion from the primary season debates

is one of the justifications frequently given for this exclusion.



The Fund actually has some control over this selection criterion
--national media coverage--because if Dr. Fulani were included in
its debates she would,, i~ofco begi n to receive national news
coverage,

19. The most objective criterion' for inclusion in the
debates, and one that the Fund has very little control over,, is
FEC matching funds certification. The Fund has invited lyry
FEC-crtified candidate into its debates 6xM_ o Dr. Fulani*
This is highly suspect and do fact biased.

20. Not only has the Fund excluded Dr. Fulani from the
primary debates, it has not even considered including her. It
does not even have a procedure for considering the inclusion of
an independent candidate in the primary season debates. The
Purportedly nonpartisan Fund has organized these debates for
Democrats and Republicans only. This is partisan on its face.

Excluso frm the League "Primary" Deba tes will Cause
Irreiparable Harm

CO 21. Dr. Fulani is an FEC-certified recipient of
P-.mAry matching funds. She is running in the primaries of
several minor parties, seeking their nomination and qualifying
for the ballot by means of a process which the FEC recognizes as
functionally identical to the major party primary/caucus/con-
vention process. The process in which Dr. Fulani is involved is
the product of a labyrinth of discriminatory state election laws
enacted by Democratic and Republican legislators. Yet she is
employing her fundraising and ballot access operations, along
with her personal and organizational resources, to wage a



vigorous campaign, during this "primary" season, in direct
competition with the major party candidates, for public
recognition and support.

22. Dr. Fulani is a full participant in a Presidential
nomination process which is thoroughly biased in its every aspect
by the major parties' candidate-selection procedures. The aspect
of the nomination process under scrutiny in this litigation --

"Primary" debates -- is structured to exclude all but the major
Party candidates. The very term "primary" is defined by the
manner in which the two-party system selects its candidates.
This definitional fatalism (fatal, that is, to alternative
candidates involved in an analogous though non-identical
candidate-qualification process) enables the League adroitly to

- claim that Dr. Fulani is not a "primary" candidate.

23. By making the claim that Dr. Fulani is rnot a
0

primary candidate and excluding her from debates reserved for
primary candidates, the League profoundly undermines her
credibility with an electorate which has not been equipped to

CO comprehend why she does not appear alongside the other FEC-
certified candidates on national television. Her absence from

these forums casts doubt on her veracity.
24. This damage to the credibility of the Fulani

candidacy, together with its lack of exposure to national
television audiences and its attendant lack of other national
media c overage and impaired ability to attract money and other
support, obviously impacts negatively on the candidacy all the
way to general election day, November 8, 1988.



25. By excluding Dr. Fulani from its primary debates

the League permanently consigns her to the category of "the other

candidates" (1.e., the nonmajor party candidates), a category

populated by many individuals who viii not even be listed on the
general election ballot in a single state. In fact, she is the
only "other candidate" who has qualified for matching funds and

is one of only two such candidates who has any realistic prospect

of being listed on the ballot* of more than a handful of states.

Inclusion in the League' s debates would without any doubt propel
her candidacy to another level, accurately reflecting the reality

that she has met all reasonable criteria for moving to a higher
%0

level. In short, it is the Fulani candidacy's very success in

the category of "other candidacies" that renders it irreparably

Omni damaging for her to be permanently relegated to this category.

26. The League's position is that Dr. Fulani must sit
0D out its primary season debates but that she may, if she wishes,

seek to participate in the general election debates. One

Co anticipates that when she does so, the League will say she is

cc, ineligible because she did not acquire sufficient public

recognition during the primary season. This would be yet another

politically fatal consequence of continuing to permit the League

to determine whom the legitimate candidates are during the

primary season.

0 4,
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270 A L"-.,t aWArd Of monetary damages, nlo matter how
smg~~ amiad not poe~yudeo earthe damage caused

to he al~i± an~da~ b*the League's eXClusionary debate
policies*

I~ioti ourdepnent respectfully prays that the
plaintiffse motion be in all respects granted.

Sonto before me this14 day of Xarch, 1986.

o - Notary Publi-c

AMTNIIR .=O

Nywwvqftgwft ams ftwYa*
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TA-aME 1

Alack Orsgeta.ad Vigo us gidntial Noinees of minor

Yeax
1872

1932

1936

1940

1952

1964

1968

Frederick Douglass-

James Ford

Jame Ford

James Ford

Charlotta Bass

Clifton Delerry

Eldridge Cleaver

Charlene Mitchell

Dick Gregory

Paul Boutelle

Jarvis Tyner

Andrew Pulley

Willie Mae Reid

Jarvis Tyner

Margaret Wright

Angela Davis

Andrew Pulley

Equal Rights

Communist

Comunist

Communist

Progressive

socialist
Workers

Peace G Freedom

Communist

Peace and
Freedom and
New Parties

Socialist
Workers

Communist

socialist
Workers

Socialist
Workers

Communist

Peoples

Communist

Socialist
Workers

Of f ice

Vice President

Vice President

Vice President

Vice President

Vice President

Vice-President

President

President

President

Vice President

Vice President

Vice President

Vice President

Vice President

Vice President

Vice President

Vice President

?A

Lfl

0

cc
1972

1976

1980



Dennis 6r~t

Larry Nolues

Ed Winn

Angola Davis

Wrkers World

Wo Ir Lequ.

COMuunist

President

President

President

Vice President

1964

C

V4b

0c



TABLE 2
FeMal Preside,4i1 and Vice MrqA 4mtal

Year
1872

1924

1948

Victoria Woodhull*

Marie sreba

Grace Carlson

1952 Charlotta Saps

Myra Wiss

1956 Georgia Cozzini

Myra Weiss

1960 Georgia Cozzini

Myra Weiss

1968

1972

Charlene Mitchell

Genevieve Genderson

1972 Linda Jenness

Theodora Nathan

1976 Connie Blomen

1976 Willie Reid

Equal Rights

Prohibition

Socialist
Workers

Progressive

socialist
Workers

Socialist
Labor

Socialist
Workers

Socialist
Labor

Socialist
Workers

Communist

socialist
Labor

Socialist
Workers

Libertarian

socialist

Labor

Socialist
Worker

Peoples

uainneep of Minor

President

President

Vice President

Vice President

Vice President

Vice President

Vice President

Vice President

Vice President

President

Vice President

President

Vice President

Vice President

Vice President

Margaret Wright
President



1980 Angela Davis

Matilda Zie am

Dierdre Griswold

LaDona Harris

Diane DrUfenbroch

Maureen Smith

1964 Angela Davis

Matilda Zi uinann

Gloria Lariva

Nancy Ross

Sonia Johnson

socialist

WorersWorld

Citiem

socialist

Peace and
Freedom

Cmmunist

Socialist
Workers

Workers World

New Alliance

Citizens

vice

vice

President

President

Vice President

Vice President

Vice President

President

Vice President

Vice President

Vice President

Vice President

Vice President
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UNITED) STATES DISTRICT COURtT
SOUTHERN DISTRICT OF NEW YORK

------------------------------ ------ x
DR. LENORA B. FULANIt et al.,

Plaintiffs, 88 Civ. 1441 (RWS)

-against -. AFFIDAVIT

LEAGUE OF WOMEN VOTERS EDUCATION
FUND, et al.,

Defendants.

--------------------------------------- x

o STATE OF NEW YORK)
)SS.:

rob. COUNTY OF NEW YORK

C3 FRED NEWMAN, being duly sworn, deposes and says:

1. This affidavit is submitted in response to the

defendants' argumuentation opposing plaintiffs' motion for a

o preliminary injunction. The statements contained herein are

V intended to supplement those contained in my pre.ious affidavit,
C1%

which was sworn to on March 14, 1988.
2. 1 will discuss how the defendants hav-e vaIoul

mischaracterized, ignored or failed to comprehend what- the

plaintiffs are asserting in this case.

3. Plaintiffs do not insist that Dr. Fulani must,

necessarily be included in the particular debates, as presently

structured, which the League has scheduled for Iemocratic and

Republican primary candidates on April 16 and 17 in Rochester,

New York and on Juno 4 and 5 in Torrance, CaIi fcrria . Pl1a Inrt. i f'fs

do insist. that., having decided to stage dehates for OemocraticI



9.
primary candidates and debates for Republican prim~ry candidates,

the League therefore must either include Dr. Fulani in those

debates or broaden its overall primary season debates program to

include Dr. Fulani in a manner that (1) would provide hen' with

public eXposure comparable to that which the .debates will afford

to significant Democratic and Republican candidates, and (2)

would enable the public meaningfully to compare Dr. Fulani*and

her positions with the significant Democratic and Republican

primary candidates and their positions. There are many ways in

which these objectives could be accomplished.

4. Plaintiffs do not object to the criteria which the

League is employing to distinguish significant from insignificant

o Democratic primary contenders and to distinguish significant from

- insignificant Republican primary contenders. Plaintiffs do

N object to the League's failure to establish fair and nonpartisan

0 criteria for including significant nonmajor party candidates in

its primary season forums or debates. Of courre, the publication
C

cc, of such criteria would presuppose a broadening of the current

Democrats-and-Republicans-onlyN format. In order to be

nonpartisan, such criteria would have to be "blind" to

candidates' party affiliations (or lack thereof) and would also

have to be sensitive to the difference between major and nonmajor

party nominating procedures and campaign dynamics. Towards this

end, guidance is provided by the Federal Election Commission's

regulations which place nonmajor party candidates on an equal

footing with major party candidates hy making it possible for

them to qualify for primary matching funds, taking into



consideration the political and structural differences between

the major party Iprimary/convention process and the ballot-

qualification process for nonmajor party candidates.

5. Plaintiffs do not. contend that all 281 Pireskldentja1

candidates should be included or considered for inclusocn in the

League's primary season debates. Plaintiffs do contend that

significant Democratic and Republican party candidates and

significant nommajor party candidates should be included, and

plaintiffs insist that it would be possible for the League to

N ~identify significant nonmajor party candidates, just as it.

N identifies significant Democrats and Republicans.

V) 6. The League undermines its own position by

o emphasizing how neither its Democrats-and-Republicans-only format

nor its selection criteria has changed over the years it has

sponsorcul Primary season debates. Plaintiffs' very point that
0)

the circumstances in which primary season debates are now being

planned and staged have changed, but defendants' have failed to

M respond in an appropriate manner to these changes: never in

cc recent memory have there been stable independent parties in the

United States like the New Alliance Party or the Libertarian

Party which are capable of mounting, financing and carrying out

large-scale, national, 51-jurisdiction Presidential camrpaigns.

Never before has a Black, female, nonmajor party candidate

qualified for primary matching funds. Assuming for the sake of

argument that the League's static primary debates format and

selection criteria t.e(rp nonpartisan and nondiscriniinatory in



prior Presidential election years, they are now# inl light of the

changed circumstances, both partisan and discriminatory.

7.. Defendants say the question of race and sex bias

can be examined only by identifying the race of all candi'dates

for president. Obviously the relevant comparison is among

nominees, not candidates. The fact remains that no Black or

woman has ever received the Presidential nomination of a major

party and only. one woman has ever received the Vice Presidential

nomination of a major party, but several Blacks and several women

have received the Presidential and Vice Presidential nominations

of nonmajor parties. Further, the League says Jesse Jackson's

inclusion in its primary debates demonstrates the absence of any

o racial bias. However, the League also makes it plain that had

- -Jesse Jackson chosen to run for President as a nonmajor party

N ~candidate he would be excluded from the primary 'debates. Taken

0 together, these facts fail to show an absence of racial bias but

succeed in showing a partisan bias in favor of -major party
0

candidates.

8. Defendants' argumentation reduces to this: being a

major party candidate is a necessary condition (though certainly

not a sufficient condition) for being permitted by the League

(and other major players) to comnpete on fair and equitable terms

with major party candidates during the primary season.

Conveniently redefining "nonpartisan" to mean "bipartisan"

permits the defendants to argue that this proposition is a priori

uncontestable. With the ground rufles thusly established, the-

League can exclude Dr. Fulani on the theory that she is not a



-
-AV

hona fide competitor, without running afoul of the St-rietarpt

against, partisanship, arid sAgainst rsiee and 94e diserimi,utt iiiii

It is respectfully sulimitt.ed that defendants should not. be

permitted to engage in suach manipulation of reason and of,.

justice.

F DNWMAN
Sworn to before me this
31st day of March, 1988.

Notiyry P~biic
LI) ARTHUR A. BL=c

oOVpulc S4atm o~2 f Nw Yoft
O u fi d in N w Y * C u n tyC o m m a a ~ E x p i M a c~ a 3 0 .1 9 i '
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

------------------- x

DR. LENORA B. FULANI, et al.,

Plaintiffs,

-against-

LEAGUE OF WOMEN VOTERS EDUCATION
FUND, et al.,

88 Civ. 1441 (R.W.S.)

AFFIDAVIT

Defendants.

-----------------------------x

STATE OF NEW YORK)
:SS.:

COUNTY OF NEW YORK)

GARY SINAWSKI, being duly sworn, deposes and says:

1. This affidavit is submitted in order to update

certain information contained in my previous affidavit submitted

in support of plaintiffs' motion, which was sworn to on March 14,

1988.

2. Dr. Fulani has continued to campaign vigorously frr

the presidency. A qualitative development over the past two or

three weeks is that the volume of requests for Dr. Fulani to

conduct interviews with local and regional-level print media and



*0
to appear on local and regional-level broadcast media now

substantially exc~eeds her capacity to meet these requests.1

However, this increased recognition on the grassroots level has

not been accompan ied by any appreciable increase in national

media coverage. As explained in my affidavit of March 14, 1988,

T believe that inclusion in primary season debates and forums is

a preconidition for significant national media attention, and that

exclusion is irreparably damaging.

3. Dr. Fulani now is one of 16 candidates to have

qualified for federal primary matching funds (Babbitt, Biden,.

Bush, Dole, Dukakis, DuPont, Fulani, Gephardt, Gore, Haig, Hart,

-Jackson, Kemp, LaRouche, Robertson and Simon), eight of whom have

0 terminated their candidacies (Babbitt, Biden, Dole, DuPont,

"WW Gephardt, Haig, Hart and Kemp). Thus, she is one of only eight.

N active Presidential candidates who have primary mnatching funds.

0 4. The plan to have Dr. Fulani on the ballot in all 51

V U.S. jurisdictions continues to be on target. ,(S.ee paragraphs
0

14-19 of my first Affidavit).
on

Go . In recent weeks the rate of contributions to the

,ilani campaign has increased. In paragraph 11 of miy affidavit

1. Updating the figures in my first affidavit, Dr. Fulani has
personally made no fewer than 232 campaign appearances in 3R
states and the District of Columbia; has appeared on 52 local arnd
regional regional television programs at 56 stations based in 22
states; -appeared on 9 natio~nal television programs; appeared on
.11 local and regional radio programs at 190 -stat ions based in 3.
states; appeared on 11 nat ionallIy syndioated rad io programs; and
r. Eilani anId her caiupa ign havef been t Y. suibJect of' 199 art iclIe,
in local and reg ionial news;paper's and 11 artic it es Inr nat ona 1
nowspaper's and magazine-'.



of March 14, 1988, 1 stated that. approximately $3Ja,#000 in

matchable contributions and $100,000 ini nonmatchable

contributions had been received from over 20,000 contributors in

44 states. To date, approximately $390,000 in matchable

contributions and $115,000 in nonmatchable contributions have

been teceived from over 24,000 contributors in 47 states.

6. If Dr. Fulani were included in primary season

debates and forums, her campaign would be raising significantly

greater sums. Concurrent with an intensification of public

interest in the Democratic Party primary campaign in general atrd

Rev. Jackson's successes in particular, the Fulani campaign's

tA matching funds canvassers report an increase in the percentage of

o people who decline to make a contribution on the grounds that

they have never heard of Dr. Fulani or her campaign. Given the

intense publicity about the election campaign over the past three

0 weeks, people are even more puzzled and cautious when they are

told that there is a candidate whom they have n~t.heard about in

the national news.

£ The v-erified statement. nf %ic'o( i 1 a i n i

opposition to plaintiffs' motion a;.ccurately point.! oit. that the

correspondence between the League and me, attached t_() my March

14, 1988 affidavit as Exhibits A and 11, w~as exchanged in 1986,

niot 1987 1 had not recall ed t hat I had In it i a ted d i a I ogue 11 i tbl

the League on the i qsule of fair~ covu-rage, f'or nonmajor party

candidates as t-arly a,-; 198G.



to

8. 1 must take issue with Ms. Harian's description

(Harian statement, par&. 3) of the December 17, 1987 meeting

among her, Cynthia Hill, Jacqueline Salit and me. At that

meeting Ms. Salit and I briefly described the Fulani candi1dacy,

and I asked the League to alter its primary season debatis

program so as to include Dr. Fulani and any other significant

independent candidates. I suggested that this could be

accomplished by including independents in the debates scheduled

for major party candidates; by scheduling separate debates for

significant independent candidates; by including significant

independent candidates in the pre- and post-debate interviews and

W commentary; by permitting significant independents to serve as

o debate moderators or otherwise permiting them to pose questions

- to the major party candidates; or by broadening the debates

format in some other way. Ms. Salit pointed out-that the Federal

0 Election Commission' s rulings on eligibility of independent

candidates to receive primary matching funds (apd.Dr. Fulani's

CtN anticipated certification) recognized that significant

cc independents are participants in the primary process; tis, she

said, provided a basis for including significant independents in

primary season debates. Ms. Harian and Ms. Hill responded as set

forth in paragraph 24 of my affidavit of March 14, 1988 and as

set forth in all but the last sentence of paragraph 3 of Ms.



Harian's statement. Regarding the latters,it should be noted

that Ms. Hill stated that including Dr. Fulani would be

Ga r 3(. Oawsk i

Sworn to before me this
31st day of March, 1988

Notary Public

ARTHUR R. LOCK
Notary Public, State If New YOut

No. 31-4662471
Gualif led in Now Yadi County

Commrnission Exi Mar 30. 19 kC(
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-- =0U STATUS DISTRICT COUR
SOU~URKDISTRICT OF NEW iORX

DR, LENORA Do FUL.ANI It l

Plaintiffs,

- against -) 88 Civ. 1441 (RWS)
LEAGUE OF WOMEN VOTERS EDUCATION )FUND atii,

Defendants.

VERIFIED STATEMENT OF
GRANT P.- THOMPSON. ESQ.

Ln Grant P. Thompson, Esq., deposes and says:
1. I am Executive Director of the defendant

League Of Women Voters of'the United States ("1LWVUS"1)
and the defendant League of Women Voters Education Fund

o ("the League"). I make this verified statement in
q. opposition to the plaintiffs' motion for a preliminary
C injunction against Democratic Presidential primary

debates and Republican Presidential primary debates
cc sponsored by the League. As Executive Director of the

League, I have participated extensively in organizing
and struacturing these debates.

2. LWVUS is a nationwide nonprofit organization
with approximately 1225 state and local leagues
operating throughout the fifty states, the District of
Columbia, Puerto Rico, and the Virgin Islands. LWVtJS is



exempt from federal income taxation under
Section 501(c) (4) of the Internal Revenue Code. LWVUS
has, apjproximatejy 110,000 members. LWVU8 is dedicated
to promoting active and informed participation of
citizens in government* LWVUS is prohibited by its
certificate of incorporation and by-laws from
participating or intervening in any political campaign
on behalf of a candidate or from engaging in any other
partisan political activity, and it does not do so.

3. LWVUS is not a sponsor of the 1988
Presidential primary and general election debates which

OD are sponsored by the League, and LWVUS has not
participated in formulating or applying the League's
selection criteria for participants in those debates.
LWVUS played no role in the decision of the League not

0 to invite plaintiff Fulani to participate in the
League-sponsored Democratic and Republican Presidential
primary debates.

4. The League is a separate, nonprofit trust
established by LWVrJS in 1957 and devoted exclusively to
educational purposes. The League is exempt from federal
income taxes under Section 501(c) (3) of the Internal
Revenue-Code. As a 501(c) (3) organization, the League
is prohibited from participating or intervening in any
political campaign on behalf of any candidate and from
engaging in any partisan political activity, and it does

-2 -



not do so. Like LWgS, the League is dedicated to
promoting an informed electorate and encouraging active
participation in the democratic process*

5. Since its founding in 1957, the League has
sponsored a variety of nonpartisan candidate debates and
forums. For example, in 1976 the League sponsored four
Democratic Presidential primary debates, one Vice-
Presidential general election debate, and three
Pr'esidential general election debates. In 1980, the
League sponsored three Republican Presidential primary
debates and two Presidential general election debates.
In 1984, the League sponsored four Democratic
Presidential primary debates, one Vice-Presidential
general election debate, and two Presidential general
election debates.

6. The League's purpose in sponsoring
Presidential debates is to educate the nation's
electorate in a nonpartisan manner about the issues in
the Presidential primary and general election campaigns
and about the positions of candidates on these issues
and to stimulate increased voter interest and
participation in the electoral process. In planning its
1988 Presidential debates, the Board of Trustees of the
League decided, as it had consistently done in the past,
that the debates' educational function would be
furthered by having separate general election and

- 3 -



primary election debates. It further decided that two
sets of primary debates should be held -- Democratic
Presidential primary debates to which only significant
candidates for the Democratic Party's Presidential
nomination would be invited and Republican Presidential

primary debates to which only significant candidates for
the Republican Party's Presidential nomination would be
invited. The Board intended the primary debates to help
the voters to make an informed choice in the Republican
and Democratic primary elections by bringing together in
one forum the significant candidates for the Democratic

*Party's Presidential nomination and in another forum the

o) significant candidates for the Republican Party's
- Presidential nomination.

7. The debates were scheduled by the League to
o coincide with what the League considered to be

V significant dates in the Democratic Party's nominating
0D

an process and the Republican Party's nominating process.
Cr. The League's schedule of Democratic Presidential primary

debates and Republican Presidential primary debates for

1988 is as follows:

Democratic Presidential primary debate
February 13
Manchester, New Hampshire

Republican Presidential primary debate
February 14
Manchester, New Hampshire

-4 -



Retnablican Presidential primary debateMarch 3
Nashville, Tennessee (Canceled)
Democratic Presidential primary debate
March 6
Nashville, Tennessee (Canceled)
Democratic Presidential primary debateApril 16
Rochester, New York
Republican Presidential primary debateAprcil 17
Rochester, New York
Republican Presidential primary debateJune 4
Torrance, California

4D Democratic Presidential primary debateJune 5
Torrance, California

8. In deciding to hold Republican and Democratic
0 primary debates, the Board of the League decided that

such a format would further the League's educational

0 purposes. In the Board's view, the League's goal of
fostering voter education and participation in the
electoral process is furthered by holding debates in

CO which a substantial number of voters has an interest.
cc The Board determined that a substantial number of voters

is interested in the primary elections of the Republican
and Democratic parties. However, the voter'interest in
minor-party primaries is slight, and the Board decided
that debates among candidates for the nomination of any
particular minor party would not generate sufficient
voter interest to justify holding such debates. The

5 -



relative voter interest in major party and minor party
primaries in demonstrated by the fact, Jjj1 &J"j, that
membership in the Republican and Democratic parties is
extremely large, while no minority party in the U.S. has
a substantial number Of members.

9. The League's debates have always included
only candidates who are competing against one another in
a particular election or set of elections: the
Democratic Presidential nomination process, the
Republican Presidential nomination process, or the
Presidential general election. In 1988 the League is
continuing this tradition. This format has been

U, designed by the League to promote voter information
0 concerning the particular candidates among whom the

voter must choose in an election. The inclusion of

C) persons who are not candidates for a particular election
1W in a debate would not further, and would detract from,
C) the League's educational Purposes in arranging the
Co debates.

cc 10. The Board of the League decided that the
appropriate time to hold the Presidential primary
debates is in the winter and spring of 1988 when the
primary elections are taking place and when voter
interest is focused on the Democratic and Republican
primary elections. The appropriate time for the
Presidential general election debates, in the Board's

-6 -



view, is the fall or 1966 when voter interest turns from
the selection of the Republican and Democratic nominees
to the election of the President. The Board has
scheduled the League's debates accordingly.

11e The plaintiffs in this action are arguing in
effect that any debate held by the League during the
Presidential primary season must be open to candidates
for the Presidency even if they are not candidates for a
particular party's nomination .. that is, that the
League must hold only Presidential general election

CO debates even during a time when voter interest isW focused on Republican and Democratic party nominations
Lfl and not on the general election. Such a requirementC0

would greatly impair the educational value of its
debates and would greatly inhibit the League's ability
to inform voters about their decisions in the primary
election of the party of their choice. Furthermore, it
is quite unlikely that the candidates for the Democratic

OD and Republican Presidential nominations would agree to
participate in such a debate during the Presidential
primary season.

12. The League's debate format is based on the
political system in the United States. The plaintiffs
complain about that system and other matters over which
the League has no control: the major parties and their
nomination processes, the news media and their failure

-7 -



to cover plaintiff Fulani,, the lack of voter interest in
plaintiff Fulani and the state elections laws.

13. The League's Board adopted the "01988-League
of Women Voters Education Fund Democratic Presidential
Primary Debates Participant Selection Criteria" and the
"1968 League of Women Voters Education Fund Republican
Presidential Primary Debates Participant Selection
Criteria" on April 2, 1987. Copies of the selection%
criteria are attached hereto as Attachment A and
Attachment B. The sole objective of the Board in
adopting these selection criteria was to structure the

0 debates so as to further the nonpartisan educationaltol purpose of the debates while at the same time complying
0 fully with all applicable law.

14. The three basic criteria for selection
0 adopted by the League were:

117a. The candidate must have made a public
0 announcement of his or her intention to run for the
VIN Democratic Party's nomination for President (as to the

Democratic Presidential primary debates) or for the
Republican Party's nomination for President (as to the
Republipan Presidential primary debates).

b. The candidate must be legally qualified to
hold the office of President.

c. The candidate must be a significant candidate
for the Democratic Party's nomination for President (as

- 8-



to the Democratic Presidential primary debates) or for
the Republican Party's nomination for President (as to
the Republican Presidential primary debates).

15. Plaintiff Fulani clearly and admittedly does
not meet the first criteria described above -- that is,
she has not made a public announcement of her intention
to run for the Democratic Party's nomination for
President or for the Republican Party's nomination for
President. Therefore, plaintiff Fulani does not meet

the 1988 League participant selection criteria for-the
0 primary debates. It is for this reason, and this reason

alone, that plaintiff Fulani has not been invited to
o participate in the Presidential primary debates

sponsored by the League. Because plaintiff Fulani
clearly does not meet this criterion, the League has not

0 considered whether she would satisfy the criterion of

significance.

16. In making its decision not to invite

cc plaintiff Fulani to participate in the primary debates,
the League gave no consideration whatsoever to plaintiff
Fulani's race, color, national origin or sex and did not
decide to exclude her on any such grounds.

17. Furthermore, the League did not exclude
plaintiff Fulani in order in any way to harm or to
oppose her candidacy for the Presidency or to further or
to support the candidacy of any other person or persons.

- 9-



18. The selection criteria adopted by the League
for its 1966 Presidential primary debates are the same
in all respects as the selection criteria used by the
League in the 1984 Democratic Presidential primary
debates sponsored by it. In 1984 those selection

criteria were considered by the Federal Election
Commission pursuant to a complaint concerning them filed
by Lyndon Laflouche, a Democratic candidate whom the
League did not invite to participate in the debates.
The Federal Election Commission found that there was no
basis to find that the selection criteria did not

all comport with the Federal Election Commission's

0 ~requirements of nonpartisanship. The se32'..tion criteria
were also unsuccessfu lly challenged by Mr. LaRouche
before state and federal courts in Pennsylvania and

o before state courts in Texas.

19. As stated in the League's selection criteria
0 for its Presidential primary debates, the League

CD considers a number of factors in assessing the
significance of a candidate for the Democratic or
Republican Presidential nomination. Eligibility for
matching payments is merely one of such factors. Other
factors include active campaigning in a number of
states, recognition by the national media as a candidate
requiring media attention, the extent of campaign
contributions and national voter poll results. The

- 10 -



League assesses all information available to it relating
to these factors in making a decision as to whether a
candidate is a significant candidate worthy of receiving
an invitation to participate in a primary debate.

20. According to paragraph 16 of Gary Sinavaiis
affidavit dated M~arch 14,, 1988, in support of the
plaintiffs' motion for a preliminary injunction#
plaintiff Fulani is the only announced candidate for the
Nov Alliance Party. Under the Federal Election
Commission's rules on election debates, even if the
League's Board were to determine that it should hold a
Presidential primary debate among candidates for the

In nomination of a minor party, the League would not be
0 able to conduct such a debate unless two or more

candidates for the minor party's nomination were to

o participate.

17 21. As noted above, the League plans to present
0 a series of Presidential general election debates in the

en fall of 1988 involving candidates for the Presidency and
cc the Vice Presidency. The debates are scheduled forSeptember 8, 1988, in Birmingham, Alabama; October 6,

1988 in Minneapolis.st. Paul, Minnesota; October 23,
1988, in Boston, Massachusetts; and November 1, 1988, in
Los Angeles, California. One of the debates will
involve Vice Presidential candidates, while three of the
debate s will involve Presidential candidates. The

-
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League will consider sending invitations for these
debates after the Republican and Democratic parties have
chosen their nominees.

22. On October 6, 1987, the Board of the League
adopted the " 1988 League of Women Voters Education Fund
Candidate Selection Criteria for General Elections
Debate Participation," A copy of the selection criteria
is attached as Attachment C. Under the selection
criteria the League will sponsor one Presidential
general election debate to which it will invite only the
nominees of the two major parties. The League's Board011 decided to invite the major party nominees and any other

Lft significant candidates for the Presidenz who meet the03 selection criteria of the League to the other two
Presidential general election debates sponsored by the
League. The Board of the League decided to hold one
debate between the nominees of the two major parties in
recognition of the central role the two major parties

Cr play in our political system and the undeniable
cc substantial voter interest in the positions on issues

espoused by the nominees of those parties. This
decision insured that the nation's voters are given at
least one opportunity to hear the two major parties'
nominees debate each other one-on-one.

23. In terms of selection for participation in
the Presidential general election debates, there is

- 12 -



ample justification for treating the candidates of major
parties differently from non-major party candidates.
Major party nominees already have demonstrated voter
interest and support by virtue of their nomination.

Non-major party candidates, however, have not met any

similar test. It is therefore necessary for the League
to ascertain whether non-major party Presidential

candidates have the support of a significant portion of
the electorate in addition to their being eligible for

office and theoretically capable of winning the

election.

Ln 24. The League will apply three basic criteria

o for inviting non-major party candidates to participate
in the Presidential general election debates:

a. Constitutional eligibility.

0 b. Ballot accessibility.

c. Demonstrated significant voter
oD interest adsupport.

00 These basic criteria are further elaborated in the
selection criteria attached as Attachment C.

25. The League's 1988 selection criteria for the

Presidential general election debates are in all

substantial respects the same as the 1984 selection

criteria used by the League. Sonia Johnson, the

Citizens Party candidate for the Presidency in 1984, was

not invited to participate in the League's general

- 13 -



election debates despite her eligibility for federal
matching funds. she unsuccessfully challenged the
selection criteria before the Federal Communications
Commission and the United States Court of Appeals for
the District of Columbia Circuit.

26. If plaintiff Fulani is interested in
participating in the Presidential general election
debates of the League, the League will consider in
August 1988 an application made on her behalf that
attempts to establish that she meets the League's
selection criteria for non-major party candidates.

27. The League has demonstrated that it is
willing to include independent candidates who are
significant candidates for the office of the Presidency
in Presidential general election debates. In 1980 John

C3 Anderson appeared in one of the League's Presidential
general election debates at a time when he was running
as an independent candidate for the Presidency.

28. On March 1, 1988, the League canceled the
cc Democratic Presidential primary debate and the

Republican Presidential primary debate scheduled for
March 5, and 6, 1988, in Nashville, Tennessee. The
League's reasons for canceling these debates had nothing
whatsoever to do with the request that plaintiff Fulani
participate in the debates. The Republican Presidential
primary debate was canceled because only one of the

- 14 -



League's invitee. accepted the invitation to participate
in the debate. A number of the invited participants for
the Democratic Presidential primary debate canceled
their appearances, leaving only two invitees who were
willing to participate in that debate. The League
canceled that debate because of the limited
participation in it.

29. The League of Women Voters of the City of
New York Education Fund, Inc. has not participated in
any way in sponsoring the League's 1968 Presidential

%0 debates, in establishing the selection criteria or
& format of such debates, or in deciding not to inviteI) plaintiff Fulani to participate in the Presidential

0_ primary debates. The League alone is the sponsor of the
debates, decided upon the format and selection criteria
for the debates, and decided not to invite Dr. Fulani to
participate in the debates.

30. The League has received a grant from the
U.S. Department of Energy in the amount of $274,287.
This grant is for the purpose of con ducting an education
project concerning nuclear energy. The League has also
received a grant from the U.S. Environmental Protection
Agency in the amount of $100,000 for the purpose of
conducting a drinking-water survey. None of the funds
from these grants has been or will be used in any way
with regard to the League's Presidential debates. The

- 15 -



Lague is not a rwenty the recipient of any other
f ederal fundS.

I hereby certify under penalty of perjury under
the lavs Of the United States that the foregoing is true
and correct to the best Of my knowledge and belief.

prnP. ThO=Pso~

Washington, D.C.
March 27, 1966

0
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1988 LEAGUE OF WOMEN VOTERS EDUCATION FUND
DEMOCRATIC PRESIDENTIAL PRIMARY DEBATES

PARTICIPANT SELECTION CRITERIA

The League of Women Voters Education Fund wili sponsor during the
1988 election season a series of primary debates among significant
candidates for the Democratic Party's nomination for President. The
purpose of these debates is to oducate the nation's electorate in a
nonpartisan manner about the Issues in the 1988 Presidential campaign
and about the positions of candidates on these issues and to stimulate
increased voter Interest and participation in the electoral process.

The League's goal of fostering voter education and participation
in the electoral process is furthered by Inviting to debate only
candidates in whom a substantial number of voters has an interest.
Inclusion of candidates in whom there is little voter interest would
result in debates that are too long or that do not provide sufficient
time for the meaningful expression of views by significant candidates.

Lft Accordingly, the League has chosen to limit participation in its 1988
Democratic primary debates to candidates who present a significant

o national candidacy for the Democratic nomination for President.

Candidates who m~eet the following criteria will be invited to
PIN. participate in the League's 1988 Democratic primary debates:

o 1. The candidate must have made a public announcement of his or
her intention to run for the Democratic Party's ncmination for
President.

2. The candidate must be legally qualified to hold the office of
President.

Cr3. The candidate must be a significant candidate for the
Democratic Party's nomination for President.

In assessing the significance of a candidacy, the League will
consider a number of factors including the following:

-- Eligibility for matching payments under the
Presidential Primary Matching Payment Account
Act (26 U.s.c. Chapter 96). This criterion
furthers the identification of significant
candidates by focusing on those candidates who
are significant enough to solicit, and have
sufficient voter support to receive,
contributions from a number of persons in a
number of states.



-- Active campaigning in a number of states for the
Democratic Party's nomination. Candidates who
have established an active campaign presence In
several different states may pose a significant
national candidacy f or the Democratic Presidential
nomination. A candidate's efforts to be named on
primary ballots. his or her fundraising activities*
the extent of the candidate's campaign organIzatiol.
the amount of his or her campaign appearances* as
well as any other factors evidencing substantial
campaign activity. may be considered.

- Recognition by the national media as a candidate
C meriting media attention. Since media coverage

of particular candidates by major newspapers and
'0 television networks tends to evidence a recognition

Co by the national media of substantial voter interest
in a candidate and serves independently to foster

- such interest, this, criterion is an appropriate
consideration in determining tbe significance of
particular candidates in the national campaign.

-~Other factors. The League may consider such other
qh factors that in the League's good faith judgmnt

C) may provide substantive evidence of nationwide
voter interest in a candidate, such as the extent

00 of campaign contributions and national voter poll
results.

Adopted by LWVEF 4/2/87
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1968 LEAGUE OF WOMEN VOTERS EDUCATION FUND
REPUBLICAN PRESIDEN"TIAL PRIMARY DEBATES

PARTICIPANT SELECTION CRITERIA

The League of Women Voters Education Fund will sponsor during the1988 election season a series of primary debates among significantcandidates for the Republican Party's nomination for President. Thepurpose of these debates is to educate the nation's electorate in anonpartisan manner about the issues In the 1988 Presidential campaignand about the positions of candidates on these issues and to stimulateincreased voter interest and participation in the electoral process.

The League's goal of foscering voter education and participationin the electoral process is furthered by inviting to debate only
0 candidates in whom a substantial number of voters has an interest.0 Inclusion of candidates in whom there is little voter interest would

result in debates that are too long or that do not provide sufficienttime for the meaningful expression of views by significant candidates.o Accordingly, the League has chosen to limit participation in its 1988__ Republican primary debates to candidates who present a significantnational candidacy for the Republican nomination for President.

Candidates who meet the following criteria will be invited too participate in the League's 1988 Republican primary debates:

1. The candidate must have made a public announcement of his or
0 her intention to run for the Republican Party's nomination for

President.
CD

2. The candidate must be legally qualified to hold the office ofcc President.

3. The candidate must be a significant candidate for theRePublican Party's nomination for President.

In assessing the significance of a candidacy, the League willconsider a number of factors including the following:

-- Eligibility for matching payments under the
Presidential Primary Matching Payment Account
Act (26 u.s.c. Chapter 96). This criterion
-furthers the identification of significant
candidates by focusing on those candidates who
are significant enough to solicit, and have
sufficient voter support to receive, contributions
from a number of persons in a number of states.



-m Aqtive campaigning In a number of states for the
Republican Party's nomination. Candidates who
have established an active campaign presence in
several different states may pose a significant
national candidacy for the Republican Presidential
nomination. A candidate's efforts to be named
on primary ballots, his or her fundraising
activities, the extent of the candidate's campaign
organization, the amount of his or her campaign
appearances, as well as any other factors evidencing
substantial campaign activity, may be considered.

-- Recognition by the national media as a candidate
meriting media attention. Since media coverage
of particular candidates by major newspapers and
television networks tends to evidence a recognitiono by the national media of substantial voter interest
in a candidate and serves independently to foster40 such Interest, this criterion Is an appropriate

o consideration in determining the significance ofparticular candidates in the national campaign.

-~Other factors. The League may consider such otherN factors that in the League's good faith judgmento may provide substantive evidence of nationwide
voter interest in a candidate, such as the extent

7 of campaign contributions and national voter poll
results.

Adopted by LWVEF 4/2/87
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1988
LEAGUE OF WOMEN VOTERS EDUCATION FUND

CANDIDATE SELECTION CRITERIA
FOR GENERAL ELECTION DEBATE PARTICIPATION

ADOPTED October 6, 1987

It Is tho intention of the League of Women Voters Education Fund
(LWVEF) to sponsor a series of nonpartisan debates asong significant
candidates for the offices of President and Vice President of the
United States in the 1988 general election.

The LWVEF sponsors the debates to educate the public about the issues
in the campaign and the candidates' positions on those issues. At the
same time, the debates are intended to stimulate and to increase-voter
interest and participation in the general election. These purposes are

CD best served by inviting to participate in the debates only those
candidates who have a possibility of winning the general election and
who have demonstrated a significant measure of nationwide voter

C3 interest and support.

En recognition of the central role the two major parties play in our
political system and the undeniably substantial voter interest .in the

N positions on issues espoused by the nominees of those parties. the
CD LWVEF will sponsor one presidential debate to which it wiill invite only
0 the nominees of the two major parties. This debate will ensure that

the nation's voters are given at least one opportunity to hear the two
major parties' nominees debate each other one on one. Invitations to
the other debates in the series will be extended to the nominees of the
two major parties and may be extended to other significant candidates
who meet the selection criteria of the LVEF.1

The criteria for selecting candidates to participate in the debates
have been developed in light of the requirements of the Federal
Election Commission and the purposes of the debates. Federal Election
Commission regulations permit the LWVEF to sponsor nonpartisan
candidate debates. The structure of such debates is left by the FEC"1to the discretion" of the LUVEF "Provided that (1) such debates
include at least two candidates, and (2) such debates are nonpartisan
in that they do not promote or advance one candidate over another."

The LWVEF has adopted criteria for selection which it believes are
nonpartisan, are capable of objective application, are understandable
by the general-public, and draw upon the LWVEF's long history of
involvement in and study of policy issues inherent in sponsorship of
nonpartisan candidate debates.

The criteria are designed to ensure that the debates further the
LWVEF's educational purposes.



The LWVEF will invite the presidential nominees of the two major
parties to each of Its presidential debates. In the event that the
LWVEF schedules a vice presidential debate, the running mates of these
nominees will be irviced to participate in the vice presidential debate.

The eligibility for participation of non-major party candidates in the
debates which may include non-major party candidates will be determined
by the LWVEF initially in August 1988 on a case-by-case basis pursuant
to the selection criteria discussed below. In the event that the LWVEF
schedules a vice presidential debate, the running mates of presidential
candidates eligible to debate automatically will be eligible to
participate in that vice presidential debate.2

There are three basic criteria for inviting Presidential candidates to
debate: (1) constitutional eligibility; (2) ballot accessibility; and
(3) demonstrated significant voter interest and support. Throughout
the debate series, the LWVEF will retain the option to reassess the
participation of noa-major party candidates in the event of

-4 significantly changed circumstances. The LWVEF may do so in order to
determine whether any additional candidates who did not meet the

o criteria in August have become eligible pursuant to those criteria to

-4D be invited to participate in the remaining debates or whetherparticipation by a non-major party candidate would no longer advance
o the purposes of the debates, because he or she no longer meets the

criteria.

SELECTION CRITERIA FOR, NON-MAJOR PARTY

o PRESIDENTIAL CAND:LDATE PARTICIPATION

1. CONSTITUTIONAL ELIGIBILITY CRITERION

cts Only those cdndidates who meet the eligibility requirements of Article
1I, Section 1L, of the Constitution will be iavited to participate in

cc, the debates since the purposes of the LWV:EF would not be served by
permitting participation of the candidates who are ineligible to
become President.

11. BALLOT ACCESS CRITERION

1. A Presidential candidate must be on the ballot in a sufficient
number of states to have a mathematical possibility of winning a
majority of votes (270) in the Electoral College.

EXPLANATION: One of the LWVEF's purposes in sponsoring the debates is
to educate the public about the candidates who may'become President of
the United States in the general election. A candidate must win a
majority of electoral votes to be elected. Adoption of a standard that
allows participation in the debates by candidates who are not on enough
ballots to win in the Electoral College would not further that
purpose.



2. At the time the LWVEF decides whom to invite to debate, it is
possible that in a number of states there will be no clear indicationof candidate ballot status. In some states, a candidate may have filed* the requisite numbers of signatures but not be officially certified onthe ballot. In others* there may be legal challenges to (1) early* filing deadlines and (2) independent and third party candidatepetitions. In addition, candidates still may be in the process ofqualifying to be on ballots when the LWVEF is making Its decisions on
participants.

* The LWVEF will request non-major party candidates who have expressed aninterest in participating in the debates to provide it with reasonableassurances that they will meet the ballot access criterion by the date
'1* of the election. The LWVEF will then assess whether the candidate Is3 likely to qualify, taking into account, for example, the number ofsignatures already collected, the extent of the candidate's paste-f forts to qualify, and the likelihood Chat the candidate's plannedefforts will be successful. To the ex~tent indicated, the LWVEF willconfirm with appropriate state officials the facts presented to it.

EXPLANATION: The LWVEF will not require candidates to be qualified on0 the requisite number of ballots at the time it needs to issue
04 invitations to debate. This is because the law in some states permitscandidates to qualify to be on the ballot after the time that the LWVEFo: will need to make its decisions. The LWVEF will not require candidatesto meet a more onerous ballot access criterion than that required by

- the states themselves; what the L'ovVEF seeks tc ascertain by thiscriterion is whether a presidential candidate has a possibility ofwinning a general election in November.
0D

111. DEMONSTRATED SIGN':FICANT VOTER INTEREST kn SUPPORT CRITERION

The LT',VEF will also require that non-major party Presidentiai~0candidates have significant voter intrest and support. ?or all
debates but its debate between the two ma-or -arty nominees, the LTV,TF,

execisngits"god dith editorial Judgment,", will decide whetherany non-major Party candidates satisf. the standard of avn
demonstrated significant voter interest and support.

In assessing the significance of a candidacy, the LWEF will consider anumber of factors including the following:

a) Active campaigning in a number of stares for the presidency.
Candidates who have established an active campaign presence in a numberof states nationwide may pose a significant national candidacy for thegeneral election. A candidate's efforts to be named on ballots, his orher fundraising activities, the extent of the candidate's campaignorganization, the amount and scope of his or her campaign appearancesas well as other factors evidencing substantial national campaign
activity may be considered.

b) Substantial recognition by the national media that a candidatemerits serious national media attention. Since coverage of candidatesby major electronic and print media tends to evidence a recognition of



substantial voter Interest in a candidate and serves independently to
foster such Interest, this criterion is an appropriate consideration in
determining the significance of particular candidates in the national
campaign.

c) Such other factors that In the LWVEF's good faith judgment may
provide substantive evidence of nationwide voter Interest In a
candidate, such as national voter poll results.

END NOTES

IThere is ample justification for treating the candidates of major
parties differently from non-major party candidates. Major party
nominees already have demonstrated voter interest and support by virtue
of their nomination. Non-major party candidates, however, have not met
any similar test. It is therefore necessary for the LWVEF to ascertain

0 whether non-major political party presidential candidates have the
support of a significant portion of the electorate in addition to their

O being eligible for office and theoretically capable of winning the
election.

CD 2The LWVEF will not invite any such person to participate in the vice
presidential debate if he or she is not eligible for the office of
president under Article 11, Section I of the U1..S. Constitution.

3This phrase was used by former U.S. Representative Frank Thompson,

CD then Chairman of the House Committee on Administration, in a 1980
letter to the Federal Election Commission (Congressional Record H1822,
3/12/80) in response to the Commission's decision in the Nashua
Telegraph case, involving candidate selection criteria.
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Dear Friend, 3 DY
"Why bother to watch?"

That's what you and millions of other voting-age Americans may be
- saying in the fall of 1988 -- Uj the chairmen of the Democ-ratic and

Republican National Committees succeed in wresting sponsorship of
presidential debate. from the League of Women Voters.

0 Here's what has happened.

Recently, the chairmen of the Democratic and Republican National
N Committees got together and announced they have formed their own group to

jointly sponsor presidential debates and raise the money they need to stage
0 party-sponsored debates.

We at the League of Women Voters strongly object to th'e parties' plans
0 to oust us from our traditional position as the nation's independent

debates sponsor.

M. We are firmly convinced that if the two political parties do assume
sponsorsnip of debates, they will quickly undermine -- and eventually
destroy -- the value of candidate debates as objective, nonpartisan citizen
forums.

And after 67 years as the nation's preeminent organization dedicated to
educating citizens about their government and increasing their participa-
tion in the electoral process, we simply cannot allow that to happen.

That's why I'm writing today to ask you to help the League
of Women Voters fight back by *i *n and returning Jha
englosed Pub1lic Rterend Ca t2 r1ight aw

It is imperative that you and hundreds of thousands of
concerned citizens like you give me Your immediate,

(over, please)

1730 M STREET, N.W. WASHINGTON, D.C. 2003



maua voteLml~m in USn Lamm a a niua
IMI~uia a arui4uaLtal iabAl. This is one battle ye

cannot vin by litigation or legislation.

To via# we must have indisputable proof that ~~~gaaALAngaAILMk believ Lba int-srizi an4 1m 91 g~AWaa 4alamni A thu
.:.a ~ ~ ~ t nonnAU&m AMMM ZAba a tu amui.only then viiir we beable to convince the politicians and the media once and for all that Americanswant a el~ on League-sponsored presidential debates. And that no-j

ing~alg~lkLuAw Amnorsh-is 91 deatesu La JA Q&a vrs' bgs interestsa.
CALS=& tgust rhu Llag=a because they know our sole purpose in sponsor-ing debates is to improve communication between citizens and the candidates,

to enable citizens to make informed choices when they go to the polls.

hnd candidates trut tb& LinAgia because they know that* as a nonpartisancitizens' organization, we do our best to fairly schedule debate dates andsites and set equitable rules to govern the participation of all significani
candidates.

NOW THE LEAGUE NEEDS XQILE HELP TO PROVE THIS TO THE
POLITICIANIS ONCE AND FOR ALL AND STOP THEM FROM
CO-OPTNG INDEPENDENT, NONPARTISAN CANDIDATE DEBATES.

oThis is not the first time the League has fought challenges to our
right to sponsor candidate forums.

**In 1976, the League beat all odds to bring the nation -its first
Presidential Debates since 1960.

0)
**In 1977, we successfully sued the Federal Election Commission for

the right to raise the funds we needed to bring America'svoters the 1980

0 Presidential Debates.

On *** And in 1983 and 1984 we again went to court to fight a Federal
Communications Commission decision permitting network sponsorship of

00 debates. We fought that battle because we believed that broadcasting
companies should not make the news, as well as cover it.

We are fighting now for similar reasons. Because they A=j partisan
organizations, the two major parties are no appropriate sponsors Of
nonpartisan candidate debates.

You and I both know the parties, primary purpose is to get their
candidates elected. And it is simply absurd to expect that the party
chairmen would put the voters' need for substantive information on the
candidates ahead of their nominees' efforts to win public office!

Consider, for a moment, what would happen if in 1988 a significant
third-party candidate seriously challenged either of the two major party

(next page, please)
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candidates. with sponsorship in the firm control of the two Parties, would
an independent or third-party challenger have a chance?

Or what would happen if in 1992, with an in *cwmbent presideito a story
like the Iran-Contra arms scandal broke on the eve of a previously scheduled
debate? would eithet of the two chairmen be able to fore* the incum)oent
president to debate? Or even want to? Of course not!

Unless you and I take action now to s the two party chairmen and
preserve independent, Unfl2SLr±I* League debates, then we can count on one
of two things happening:

EITHER ... the parties wili give the American public "designer'
debates, with safe timing, safe formats, and safe questions
carefully orchestrated to hide the candidates' weaknesses and
promote their strengths;

OR ... there will be no Presidential Debates at all!

N Either way, America's citizens will be deprived of the kind of
information about the candidates they deserve. The kind of information

NA that they've come to expect -- because 2.f th Lgjaga gLI kQmaa Vo~tetrs!

"0 And in 1988, the first election cycle in 20 years when no incumbent

o president will be in the running, it is more important than ever that
citizens receive the kind of substantive information on the candidates that
only League-sponsored candidate debates can provide.

That's why it is so important that y~ia register your. ;o 21 confid..-nce

0 in the League by returning your Public Referendum Card to me today.

1W " when y.a d2, .1 h ~ M wll ls become A rin g- th& League
21 Wometn Votrs And~ make a generous. spcil contribution. ft will

0 MI& Zour contribution t2:

OD ~- Send Referendum3 ltters an ad like -he one I've enclosed
cc for you to hundreds of thousands of citizens nationwide t2

rally 2ubic opinion behind us;

-- ~th Eajlist 9_ jI nation's political

editorialists; and,

Beflgin now t2 put aid~e mney~ for tMi A primar an 1Lgnea
etion debates thbat th Leag~e-il sposo in 1988i. We 'ye
already scheduled twin presidential primary debates -one for
Republican and one for Democratic candidates -- to be held
before the New Hampshire and Southern primaries. We have plans
for two more series of twin debates to be held before the
Midwestern and Western primary elections -- and for 4 general
election debates between the presidential and vice-presidential

(over, please)
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contenders. Xazlm a ab am xd xLU m I"&~ sub at

Isitha Zan WK I is" uis LaMM am ALL21i ta "aM thEA Maua 3.s
other campaign event defines the Issues and Illuminate$ the differences In
the candidatesl positions, approaches and personalities like a debatip does.

AM an dthataa aamar m hUn aiAaa Mnm~a oa La Q i m
nonaitim n.Lua Uka tha LgjAr gf, Nia at

By becoming a friend of the League and by giving us your special support
today* you will help us send a critical.,xtg, message to each national
political party, future candidates, the media and leaders and major funders
in the business coimmunity.

Your support will send the indisputable message that r.. wat
non~artiaa inidegndnatl 2aunsxi debates kn santia. MIR tha n

I assure you -- we at the League of Women Voters will make certain yZjjr
0 opinion on candidate debates is heard.

o Please take a moment right nov to fill out the enclosed Public
Referendum Card and return it to me with your check for S20, $25. $30 or
more if you can within the next 12 days. For your convenience, we have

N included a return envelope.

o And along with your Referendum Card, I hope you will also become a
Friend of the League by enclosing a check to help us pay for our National
Referendum.

America'*s voters deserve the opportunity to get the impartial view of
the candidates and the issues that only the League can provide.

o. So please -- send me your vote of confidence in the League today.

Sincerely,

Man M.Neuman
President

P.S. As you can see from the editorial quotes I've enclosed, a lot of
unbiased and clear-thinking people want the League to keep on
sponsoring these vital debates. Your contribution will help us reach
and convince even more people of that fact. Please rush your
Referendum Card to me today. NN~

Enclosure
NMN/ksm



spososhp of presidetl debates_=
should be lef to the% LegeOf

Women Votes...
.. e L TeJasgue has establIished its credibil-

ity as a fair and ineedn ponsor it
should be allowed to go on in that role.
There is no gurne that the parties are in a
better position to force debate amgmn
on cndae. T7he first thing that anoie
does after a convention is to put his own
people in charge of the national party The
is some question, too, as to how the parties
might deal with a strong third-party or inde-
pendentchlegr

'The debates should be institutionalized,
but there is no evidence that the parties will
be any more successful at that than The
League. For now, the debate on debates
should be ended quickly, by the parties step-
ping aside."

~.4des 7 ws5i& CA

t . .the League did agood job and that is the
bottom line, for it is important that the de-
bates not evolve into entertainment events
or political circuses.?

Jonathan Marshall
Copley New Service

"Sume the presidential debate process can be
imnproved, but the best chance for improving
it lies in the hands of the committed non-
partisansltip of the League of Women Vot-
ers, not the committed partisanship of polit-
ical parties."

Hesiwd-Jou-na4 Syracuse, ANY

"[Presidential] debates matei-iAlized only be-
ean2se of the League's dogged deter mination.
... T1e party-sponsored dcbates would be
like bringing two baseball teams together for
the World Series, then asking the coaches to
umpire the games.")

Na&biille usue.

"The League is impartial, reputable, and
experienced in making the arrangements.
Leave it to the League

State Columbia, SC

"FlThe recommendation] that the political
parties take ovcr the debates [and] remove
the non-parisan, well-organized Lc.igue of
Women Voters that has run the debates since
the first one in 1960 [is] a slap in zlie tace of
the prcstigiotis organization which spon-
sored the debates in the first pla,..e-and
fought hard to~ --, the candidates to prtici-
pate.... The Lague of Women 'Voters de-
serves gratitude for its lively contribution to
American dertioxracy. It should be allowed
to continue planning and executing what
should be a permanent fixture of the regular
presidential campaign."

OAdens Standard-ExamiNer, UT I

0



Of -M try to arrange the debaftes th

ONd& a broker ,0ge toe Lp n fm dft start

MAA IL

WM prsietial debat caught an in 196
omul to vanish ftonm die nationial scen op"n
until a nonipartisan organ- to with in-
fluence, the League of Women Voters,

sepdforward in 1976 and offered a
£arum die caddae could. hardly refuns.

Tb. QO mgia Pordand, OR

6 The League has handled previous presi -
dential debates, has the know-how, and
should be allowed to continue in this roke
which clearly fits in with its overall objective
of euain the d public on important civic
wsses.9

Salt L ak City, UTr

America's voters djezere wopruiyto get animatl
viwW of the cand---dates, and the Pww. Pl a e lp qt for

coptinualLeague JZt~MbF p rqfpmwdential dbts

I 'I LEAAGUE OF
TI! WOMEN VOTERS
V 1730 M STREET, N.W. WASHINGTON, D.C. 20036

nus**a of mineral, third party 1P 0ma10
.14 whlda die upe Of Women VotrhaWs

proidsd I. ihn padw done ore to lend
credibilty to peiential debates than

athe o both ofth major national Political-we wouMkV
H~d CT

wfl3 Lague of Women Voters has done an
admirable job of spnoin wh debates3

Se C. Fehr
Kansas City, MO

"Would somebody care to tell me what was
wrong with die way the League of Women
Voters ran the presidential debates? Some-

tigcalle the Commission on Na~ionaI
Elections ... run by Robert S. Strauss and
Melvin R. Laird, two old pros I never
thought of particularly as reformers, has
come forward and fixed something that
wasn't broke.. Men can arrange these
thing better?"

Mary McGrory



2l

'0

I

Ii
aI

WE

0

*?~* **,"§

*1.

..-.. ,

- *.

'Ile. 10

Z

.5r

~4~LJ



The Pittsburgh
EPRESS

A Scripps Howard Newspaper
Establshe June 23. 1684 - Published Daily and Sunday

ANGUS McEACHRAN JIMMY E. MANIS
Editor General Manager

Offices. 34 Boulevard of the Alies. Pittsbmbg. Pa. 15230
P.O. Box 566-Telephmse (412) 26341100

Glue 1491s and the People Will Find Their Own Way

MADELYN ROSS
Managing Edior
J. BRUCE BAUMANN

Astc. Managing 8dirorlQraiphics

RUSSELL L. BROWN
Assistant Managing Editar/Spcrt.
RON ROYHAB
Assistant Managing Editor/News
ISADORE SHRENSKY
Editorial Page Editor

Sunday. January 11. 1987

The political debate pioy
Although he collected only 7 percent of the

total vote in the 1980 presidential election,
John Anderson during that year stood right up
there and slugged it out verbally with Ronald
Reagan, the man who eventually would make a
one-termner out of Jimmy Carter.

Mr. Anderson, then a Republican congress-
man from Illinois, was long on energy but short
on cash during his campaign, f irst for the
Republican nomination and then as an indepen-
dent seeking the presidency.

Ninety-three percent of the voters chose to
ignore Mr. Anderson in November 1980, but at
least he was there as an alternative to the two
major party candidates. And he owed much of
the early recognition he had to a League of
Women Voters-sponsored debate with Mr. Rea-
gan that spring.

Maybe it was the recognition that Mr.
Anderson gained in that debate seven years ago
that initiated a move being made now by the
Republican and Democratic national commit-
tees. The national committees of the two major
parties are trying to muscle in on the League of
Women Voters to wrest away control of the
debates.

Setting up an end run, the committees
plan to establish a foundaion Lo spon-

sor presidential
tion.

debates in the general elec-

The League of Women Voters doesn't like
the move. "It'sa nice, safe little idea," League
President Nancy Neuman said in Pittsburgh
last fall. "Safe for the official candidates but
lousy for the voter."

We agree with that assessment. A debate
sponsored by the two parties would more
probably resemble two partisan campaign
speeches rather than an argument of the issues.
Precious - and free - national television
exposure, rather than a bout of tough question-
ing, would be the goal.

And the rules being formed by the national
committees make certain that no future John
Anderson ever will be able to cop a share of
that free exposure. It comes as no surprise thai.
only the two major party candidates would be
eligible to participate in the general election
debates.

Finally, to address the charge made by
some politicians that the League has been high-
handed in handling some of the debates, we
wonder whether, say, Patrick Buchanan. th.-
White House point-man, would be more ever-
handed were he placed in charge of a debat.

You don't have to bother answering
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

------------------------------------- x
DR. LENORA B. FULANI;
LENORA B. FULANI 'S COMMITTEE
FOR FAIR ELECTIONS; and
VIRGINIA SINCLAIR,

Plaintiffs,

- against-

88 Civ. 1441 (RWS)LEAGUE OF WOMEN VOTERS EDUCATION
FUND; LEAGUE OF WOMEN VOTERS OF
THE UNITED STATES; LEAGUE OF WOMEN
VOTERS OF THE CITY OF NEW YORK
EDUCATION FUND, INC.; JAMES BAKER III,
Secretary of the Treasury, ROSCOE L.
EGGER, JR., Commissioner of Internal
Revenue,

Defendants.
--------------------------------------- 
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ARTHUR R. BLOCK, ESQ.
- Attorney for Plaintiffs

250 West 57th Street - Suite 317
New York, New York 10019
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Washington, D. C. 20036

OD By: BROOKSLEy BORN, ESQ.
Of Counsel

ARNOLD & PORTER, ESQ.
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65 East 55th Street
New York, New York 10022
By: KENNETH V. HANDA'L, ESQ.

Of1 Counsel

MO. I RULOLPH W. GIULIANI
United states Attorney for the

Southern District of New York
Attorney for Governn#: nt Defendants
One St. Andrew's Plaza
New York, New York 10007
1, PA-UL K. MILM1ED, ESQ.

Assistant U.S. tAttorney
Of Counsel



SWETv D. J.

Plaintiffs Dr. Lenora B. Fulani ("Fulani"), Lenora B.

Fulani's Corfimittee for Fair Elections, and Virginia Sinclair have

moved for a temporary restraining order and preliminary

injunction (a) against defendants League of Women Voters

Education Fund (the "League"), League of Women Voters for the

United States, and League of Women Voters of the City of New

York,, Inc. (collectively, the "League organizations"),

restraining them from conducting any presidential primary debate

o to which they do not invite Fulani to participate on equal .terms

C4 with the other candidates and (b) against defendants Secretary of

%0

Revenue (the "Commissioner") (collectively, the "federal

defendants") enjoining them to take action to cause the League to-

o conduct the debates in a nonpartisan manner or11, in the

alternative, to revoke the League's exempt status under sectioCn

0501(c) (3) of the Internal Revenue Code (te"Code") .Foll1ow.;i na

the submission of' brief's, aff"idavit-s and exhibit".s, oral rumn

was held on April 1, 1988. Upon the finding-s and &conclusions set

forth below, the Motion is denied.

The Complaint

The complaint alleg-es that the exclusiorin 0f Fu'1,n i fr--om

the League's primary season debates violates hrrctounder



First Amendment. The complaint also asserts that Fulani's

exclusion is a partisan act in violation of Internal Revenue Code

section 501(c) (3), 26 U.s.c. § 501(c) (3) (1987 Supp.), and a
discriminatory act on the basis or race and sex in violation of

the Fourteenth Amendment and the Lesague's obligations under- Title

VI of the 1964 Civil Rights Act, 42 U.S.C. §§ 2000d-2000d-4

(1981) and Title IX of the Education Amendments of 1972, 20

U.S.C. §§1681-1686 (1978). Finally, the complaint alleges a
breach of contract claim against the League organizations for

their alleged failure to be nonpartisan and to promote the
- inclusion of minorities and women to the fullest extent possible

04 in the electoral process. With respect to the federal
0 defendants, the complaint alleges that the failure of the

Secretary and the commissioner to revoke the tax exemption of the
League violates both their duties under the Code and pl.aintiffs'

o rights to freedom of speech and association and to eaual
protection of the laws under the First and Fifth Amend:7,ents.

CD

The Parties

Fulani is an African-Amrerican woman who was born and

raised in Chester, Pennsylvania. She received .-in undergraduate

degree from Hofstra University, a Master's Degree in educational

psychology from Columbia University Teachers College, and a Ph.D

in developmental psycholoqy from the Graduate School and

University Center of the City Universitv of U~wYc: Fu,1ni ha S



been active in electoral politics for many years, having run as

an independent candidate for Lt. Governor of New York in 1982,

Mayor of New York City in 1985 and Governor of New York State in

1986.

On June 24, 1987, Fulani publicly announced her

candidacy for President of the United States. She is not seeking

the nomination of the Democratic or Republican parties. Running

as an independent, Fulani is seeking to attain a place on the

ballot in all fifty states and the District of Columbia by (a)

meeting petition requirements in a number of states to' have her

name on the ballot as an independent, and (b) winning the

nomination of several minor parties, such as thne New Alliance

Party, which is organized in twenty-six states, the Illinois

Solidarity Party, the Peace and Freedom Party of California and

o the Labor Farm Party of Wisconsin, that either have a permanent

V ballot position or will be petitioning to attain a ballot

0 ~position in 1988. As her campaign progresses, Fulani has bee-,
0

cc invited to numerous speaking engagements, forums, and inz-erviews,

at the community and local level. She has submite 4%reutte

evidence that she has personally made approximately 210 campaign

appearances in thirty-four states and the DistrictZ_ of Cclumbia,

and has appeared on thirty-eight local and regional television

programs at forty-two stations based in eighteen states; eight.-

national television programs; _174 local and regional raclo

programs on 158 Stations based in thirtv-t:-,o sae;and ten



nationally-syndicated radio programs. She and her campaign have

been the subject of 173 articles in local and regional newspapers

and ten articles in national newspapers and magazines.

On January 28, 1988, Fulani was certified by the

Federal Election Commission ("1FEC"1) as eligible for presidential

primary matching funds ("primary matching funds") based on

Fulani's "threshold submission," filed with the FEC pursuant to

the Federal Primnary Matching Payment Account Act, 26 U.S.C. §

9033 (1987 Supp.), documenting that she had received matchable

contributions exceeding $5,000 from residents of at least twenty

states in amounts not exceeding $250 from any one contributor.

She is the only woman who has received primary matching funds in

connection with the 1988 election. She is the first black woman

N ever to qualify for matching funds. At the time of oral argument

o on the instant motion, Fulani was one of sixteen candidates to

have qualified for federal primary matching funds, eight of whom

had terminated their candidacies.

The League is a private, non-for-profit ch-ar table

trust exempt from federal income taxes. its goa. is to foster

voter education and participation in the elcct_-_,ra1 process.

Since its founding in 1957, the League has sponsored four

Democratic presidential primary debates, one vi-ce-presidential

general election debate, and three presidential general elect'ion

debates. In 1980, the League sponsored thr a -e e Republican



presidential primary debates and two presidential general

election debates. in 1 984, the'League sponsored four Democratic

presidential primary debates, one vice-presidential general

election debate, and two presidential general election debates.

The League's debates have always included only candidates who are

competing against one another in a particular election or set of

elections: the Democratic presidential nomination process, the

Republican presidential nomination process, or the presidential

general electioni.

Part of the League's funding consists of grants- from

federal agencies. The League has received a grant from the U.S.

Department of Energy in the amount of $274,287. This grant is

for the purpose of conducting an education project concerning

nuclear energy. The League has also received a grant frcm the

o U.S. Environmental Protection Agency ("EPA") in the amount of

7 $100,000 for the purpose of conducting a drinking-water survey.

None of the funds from these grants has been or will be used in

any way in connection with the League's presidential debates.

The League is not currently the recipient of an-, other federal

funds.

The Debates

The League is the sole sponsor of twc pr-esidential

primary debates that Fulani seeks to enjoiLn b: ner acolicaticn



for a preliminary injunction. The League has scheduled a debate

among the candidates running in the Democratic Party primaries

for April 16, 1988 in Rochester, New York, and a debate among the

candidates running in the Democratic Party primaries for June 5,

1988 in Torrance, California.1  The purpose of the League's

primary debates is to educate the nation's electorate about the

issues in the primary election campaigns and about the positions

of the candidates running in those elections and to stimulate

increased voter' interest and participation in the electoral

process. The League scheduled separate Democratic and Republican

primary debates in order to permit the voters to hear debate

among the candidates who are competing against one another and in

order to assist voters in making an informed choice among them.
2

-1 It appears that debates among the candidates running in

the Republican Party primaries scheduled fror April 17, 1988 and

June 4, 1988 in New York and California, respectively, have been

o cancelled by the League on the basis of its d'etermination that at

the present stage of the campaign there is insufficient voter
interest in Republican primary debates.

C2 The League plans to present a series of presidential

general election debates in the fall of 198c involvina candidates

for the presidency and the v ice-pres ide ncy. The debates are

scheduled for September 8, 1988, in Bi=.rmina. am, Alabama; Oct%-'ober

6, 1988 in Minneapolis-St. Paul, Minnesota; October 23, 1988 in
Boston, Massachusetts; and November 1, 1988 in Los Angeles,

California. One of the debates will involve vice-presidential
candidates, while three of the debates will involve presidential

candidates. The Leaaue will consider sen,_-diong invitations for.
these debates af~tert the Republican and ecra-cparties have
chosen their nominees.

On October 6, 1987, the Board or ra League adopted the

"11988 'League of Women Voters Education Fund Candidate Selection
Criteria for General Election Debate Partic_(..pation."1 Under the

selection criteria the League will sponrsor one presidential

general election debate to which it will ln:t:only the nominees
of the two major pna-rties. The League'.- decidedci to invJte

6



The League invited candidates to participate in the

presidential primary election debates after applying participant

selection criteria adopted by the Board of Trustees of-the League

on April 2, 1987. The basic criteria the League adopted for

selection of participants in the presidential primary debates are

as follows:

1. 'The candidate must have made a public
announcement of his or her intention to run for the
Democratic (or Republican) Party's nomination for
President.

2. The candidate must be legally qualified to
N~ hold the office of President.

%O3. The candidate must be a significant candidate
for the Democratic (or Republican) Party,'s nomination

0for President.

0 Under the first criterion, only Democratic candidates have been

V ~invited to participate in the Democratic primary debates, and

O only Republican candidates have been invited to participate in,

the Republican primary debates. In assessing the significance of

a candidacy, the League considers a number of factkcrs, includina:

the major party nominees and any other significant candidates for
the' presidency who meet the selection criteria of the League to
the other two presidential general election debates sponsored b';
the League. The Board of the League decided to hold one debate
between the nominees of the two majorparties in order to insure
that the nation's voters are given at least one opportunity tc
hear the two major parties' nominees debate each other one-on-
one.



Eligibility for, matching payments under the
Presidential Primary Matching Payment Account- Act (26
U.S.C. Chapter 96).

Active campaigning in a number of states for the
(Democratic or Republican] Party's nomination.

Recognition by the national media as a candidate
meriting media attention.

Other f actors ... that in the League's good faith
judgment may provide substantive evidence of nationwide
voter interest in a candidate, such as the extent of

N campaign contributions and national voter poll results.

%0 1"1988 League of Women Voters Education Fund Democratic
Presidential Primary Debates Participant Selection Criteria."1

Fulani is a declared independent aAn d minor-party

0 candidate for the presidency. Fulani's name was on the ballot in

the presidential preference primary of the Illinois Solidarity

0 Party held on March 15, 1988. Fulani will also-be on the ballot

co in the presidential preference primaries of the New Alliance

Party of INebraska on May 10, 1988 and the Peace and Freedom Pzartyv

of California on June 7, 1988. Fulani is circulat-ing petitions

to gain access to the ballot in many other states.

In December 1987 Fulani's represent t -ies requested

that the League invite her to participate in ispresidential

primary elect-ion debates. The request was deniod on the grounds

that F'1i1ani .1,7 not- a publicly announced c.:.T-_i.;-v2-1te -.'r either tLhe



Democratic or Republican nomination for President and, therefore,

does not meet a prerequisite for invitation to 'participate irn the

League's presidential primary debates. Because Fulani did not

meet this prerequisite for an invitation, the League did not

consider whether she met any of its other criteria, including

whether she is a significant candidate.

The Parties' Contentions

Fulani asserts that the League is required to be

CD nonpartisan in its activities by virtue of its tax-exempt status

N under section 501(c) (3) of the Code and that, as a recipient of

%0 federal funds, the League is prohibited from discriminating on

the basis of race or sex pursuant to Title VI and Title IX.

Further, Fulani contends that the League's sponsorship of

o presidential primary debates is state action and thereby subject

to the guarantees of the First and Fourteenth Am endments. Fulani

0 ~alleges that her exclusion from the presidential prima-ry debates

on the grounds that she is not seeking the nomination of th-e

Democratic or Republican parties is partisan and a violation of

section 501(c) of the Code. She also contends that her exclusion

is discriminatory on the basis of race and sex in violation oll

Title VI and Title IX.

The League responds that its select.ion criteria- for m,',e

Presidential primkary debates arc. ncnpartisan und r both' thIEC's



regulations and rulings and the Cqde. The League asserts that

Fulani's constitutional claims are baseless because (1) the

League,'s debates do not involve state action and, even if they

did, (2) the First Amendment does not guarantee the right to

participate in a candidate's debate and (3) the League has not

discriminated against Fulani on the basis of race or sex.

Finally, the League contends that Fulani's Title VI and Title IX

claims are without merit because there is no evidence that the

conduct of the 'League's debates has had an adverse disparate

impact on blacks or women.

The federal defendants contend that, because Fulani

%0

League, there is no jurisdiction to entertain her suit. The

rIII federal defendants also contend that Fulani'*s rexclusion from the

o Republican and Democratic primary debates does not,- give rise to a

qW ~claim that the League is not entitled to a tax- exempltion under

0
section 501(c) (3) of the Code.

CO

As the Second Circuit has recently reaffirm~ed, a

preliminary injunction is an extraordinary and dJ-astic remedy not

to be routinely granted. Hanson Trust %.PC' .L>C custo

In. 781 F.2d 264, 273 (2d Cir. 19-06). ,o -reai on their

application for a preliminary injunction, t'L. ±ntf ace:

the f orm idabl-1e task of showing: (I) ir:rDCharrm

and (b) either (I) likelihood off 7e~- t~ erit-s

10



or (2) sufficiently serious questions going to the
merits to make them a fair ground for litigation and a
balance of hardships, tipping decidedly toward (the
plaintiffs].

Id. "Furthermore,, equitable considerations are important.-in the

determination whether to grant preliminary relief." WPIX V.

League of Women Voters, 595 F. Supp. 1484, 1487 (S.D.N.Y. 1984).

State Action

A necessary element of Fulani'*s constitutional claims
0

is a finding that the League's decision to exclude Fulani from

-0 its presidential primary debates involved state acti&on. Whether

o ostensibly private conduct can properly be equated with

4 ~government conduct so as to invite constitutional scr.uti-.ny is an

N issue that Professor Charles L. Black, Jr. once described as "the

0 most important problem in American law." Black, "15-tf- Actin 1"

Ecqual Protection, and California'*s Proposition 14, 81 1Hicrv.L.Rev.

co ~69 (1967). A court's inquiry into the presence chi sta-te action

must be guided in part by Mr. Justice Clark's cbOser".ation in

Burton v. Wilminaton Parking Aut-hority, 365 U.S. 715, 7-:-- (1961)

that "1[o)nly by sifting facts and weighing circumistances can the

nonobvious involvement of the State -riae c-nduct. be

attributed its true significance."

The League, a private, not-for-profit%- char-.itable trust,

is the sole sponsor ci: --'he prr,,.i-dentia1 pri-mary deha ,-tes at issue

11



here. Courts have held that no state action exists -when a

private organization holds a' candidates' debate. In Kay v. New

Hampshire D2emocratic; Party, 821 F.2d 31 (1st Cir. 1987), the

Court of Appeals for the First Circuit held that no state action

existed with respect to a presidential candidates"* forum

sponsored by the New Hampshire Democratic Party, stating, "in

holding the forum, the Party was not engaged in governmental

activity.@$ Id. at 33. In an action involving similar facts, a

federal district court in New Hampshire held: "([N~o governmental

action is involved when the New Hampshire Democratic Party seeks

to invite one, three, or twelve candidates to debate the issues

of the campaign." Koczak v. Grandmaison, No. 88-30-D, slip op.

at 4 (D.N.H. Jan. 22, 1988). But cf. Martin-Tricgona v.

tniversitv of New Hampshire, M. 87-56-D, slip op. (D.N.H. Jan. 5,

1988) (finding state action where state university h6lds a

o political debate among Democratic presidential primary

candidates).

0

cc ~Fulani seeks to distinguish the NI'ew 1iar7pshiAr e cases on

the grounds that they involved a political part-y, not a tax-

exempt organization such as the League. Fulani's claim that the

League's sponsorship of the presidential de--,ites constitutes

state action relies heavily on the Honorable ArhmD. Sofaer's

consideration of the League's activities in WID:I: v. League of

Women Voters, 595 F. Supp. 1484 (S.D.N.Y. 1984) . hec Lson in

WPIX, which denied a preliminary irjunction aqainst a



presidential ;general election debate sponsored by the League in
1984,, involved the assertion of First Amendment rights of press
access to that debate. The plaintiff, a producer of a syndicated

national news program, sought reasonable a ccess to the debate for

two television cameras. Prior to the plaintiff's request,, the

League had announced its decision to require pooled coverage of

the debates and had accepted a proposal from the three major

networks and Cable News Network to form a pool.

Although the court denied the plaintiff's request for a

preliminary injunction on equitable grounds, the court stated, in

dictum, that the "plaintiff has raised a substantial possibility

that it will be able to prove that the League's decision to deny

access to any but the pooled cameras is state action." WPIX, 595
F. Supp. at 1489. The court analyzed the League's role in-

o sponsoring and organizing presidential debates in light of the

V five factors articulated by the Second Circuit in Jackson v.

OStatler Foundation, 496 F.2d 623 (2d Cir. 1974), as inrortant tc-

a cdetermina4t ion of state action. The St-atler state action

4;act,"_ors are:

(1) the degree to which the "private" organization is
dependent on governmental aid; (2)1 the extent and
intrusiveness of the governmental regulatory scheme;
(3) whether t;-hat scheme connotes government approval of
the activity or whether the assistance is merely
provided to all without such connotation; (4) the
extent to which the organization serves a public
function' or acts as a surrogate for the State; (5)
whether the organiZation has legit;Lmate C"Laims to



recognition as a "private* organization in
associational or other constitutional terms.

Jackson v. Statler Foundation, 496 F.2d at 629. The WPIX court

indicated that the following aspects of the League'ls activities

weighed in favor of a finding of state action: '(1) the League had

consulted with candidates who received substantial public funds

for their campaigns, (2) the debates would be broadcast over

television in accordance with regulations of the FEC and the

Federal Communications Commission, (3) the League had

institutionalized its role as the sole organizer of the debates

M ~for three successive presidential elections, (4) the League's

%0 otivation in conducting the debates was "purely public and

o educational," and (5) the League had not invokcd any private

property rights to den-,, access to the debate5. WPIX, 595 F.

Supp. at 1488-89.

0

The League seeks to distinguish on its facts the WPIX

court's discussion of whether the debates involve State acti.on.

First, the League asserts, and Fulani d'oes no.. dispute, that

there has been no input from any public official concerning the

selection of participants in the debates at issue here. Second,

the League notes that at: least twenty-five presid4entiall primary.

debates have been sponsored by other entitili_1.; during this

campaign season, none of which has been a government. T his Iffac t,

the League contends, disproves the WPIX court's vu-cqestion that



the League's sponsorship of the primary debates is a governmental

function.

Apart from these factual distinctions, the W.21X Court's

discussion of the state action issue was premised. -almost

exclusively' on the Statle f ive factor analysis. The court did

not address cases decided after Stte in which the Supreme

Court has applied a more restrictive concept of state action than

that which would appear to be permissible under what Judge

Friendly described as the Second circuit's "loose

characterization" of the doctrine. see Jack-son v. Statler

Foundation, 496 F.2d at 637 (Friendly, J., dissenting from denial

0 of reconsideration en banc). Examination of the holdings in

those cases reveals that the Court has tightened the proof

r~. required for a showing of state action.

0)

V ~In San Francisco Arts & Athletics, Inc. %v. Unit-ed-

SttsOypcCmite 107 S. Ct. 29,71 (1987)', th'e Supreme

cc Court held that the decision ofL the UnitCed Stat.-es Olympic

Cornittee ("USOC"I) to enforce a trademark in the -cd"lympic"

did not involve governmental action. The USOC is a ricenot-

for-profit corporation established under federal law. See 36-

U.S.C. § 378 (1988) . Its funding is provided, in part, through.

the exclusive use of the Olympic words and symbols and throughr

direct gr~ints from the Secretary of Commerce. See 316 U.S.C. §i:

380, 384 (1988). The USOC was qgr-inted the exclusive use ofth



Francisco Arta K thletics 3C. USOC, 307 S. Ct. at 2985-86. most

important,, the Court read its prior state action decisions as

holding that a "government *normally can be held responsible for

a private decision only when it has exercised coercive power or

has provided such significant encouragement, either oyert or

covert, that the choice must in law be deemed to be that of the

(government].' Blum v. Yaretskv, suiwa." Id. at 2986.

The facts of the instant case, - in the light of the

Supreme Court's recent decisions, bar a finding that the League's

decision to exclude Fulani from the presidential primary debates

involved governmental action. Although the League does receive a

federal subsidy both through its tax exempt ion and separate

grants from federal agencies, government subsidization alone will

not turn private conduct public. Similarly, since gove'rnment

0 subsidies are rarely bestowed without accompanying government

regulation, which has been held not to transform the actions of

CO the regulated entity into those of the state, the fact that both

cc the FEC and the Code govern aspects of the League's activities

does not make it a state actor. Further, w- e tut f or its tax

exempt status, the League would not be permitted under FEC

regulations to sponsor a debate, its dcis-Lcn Cto exercise its

right to hold a debate does not require government input. Cf .

San Francisco Arts- & Athletics v. USOC,. 107 S., Ct. at 2986.

Finally, although the League's o b j ec t: is to promote

educational program-~ thl-at benefit the publiC, trehas been no



word "Olympic" by act of Congress. &gj 36 U.S.C. 380. (1988).

At the end of each calendar year, the USOC is required by law to

submit a detailed report of its operations to the President and

to both Houses of Congress. ~jj36 U.S.C. 382a (1988).

Despite this bundle of government grants and regulations, the

Supreme Court concluded that the USOC's acts could not be

attributed to the government.3

The Cburt relied on its past state action decisions

that limit the scope of the Statler five factor analysis; namely,

a (1) that the government may subsidize private entities without

assuming constitutional responsibility for their actions, see
-0 Blum v. Yaretskv,. 457 U.S. 991, 1011 (1982); (2) that the fact

that a private entity performs a function that serves the public
does not make its acts governmental action, se Rendell-Baker v.

o Kon 457 U.S. 830, 842 (1982); and (3) that even extensive
Vq regulation by the government does not transform the actions of

C3 the regulated entity into those of the governmen t, see Jackson v.

co Metropolitan Edison Co., 419 U.S. 345, 350 (1974). See Sa~n

3 The Court made clear its concern that private, not-for-
profit organizations not be made subject to suits for alleged
constitutional violations simply on account of their federally
created or nonprofit status: "It need hardly. be said that i.t
federally created private corporations were to be viewed as
governmental rather than private actors, the consequences would
be ,far-reaching. Apart from subjecting these private entities to
suits under the equal protection component of the Due Process
Clause of the Fifth Amendment, presumably -- by analogy--
similar types of nonprofit corporations established under state
law could be viewed as governmental actors subject#- to such suits
under the Equal Protection Clause of the Fourteenth Amendment."
San Francisco Arts & Atlet icz.v. U.0C, 107 S. Ct. at 21984 n.23.



showing that its sponsOth4 Of presAdeLt0ialpiar dete

constitutes: the performance of a "public"n function, let alone a

function that has been "traditionally the exclusive prerogative

of the State." Jgakso, 419 U.S. at 353. Thetefore, because the

League is not a governmental actorp the prohibitions *of the

Constitution do not apply to its decision to exclude Fulani from

its presidential primary debates.
4

4 Even if the League's decision to exclude Fulani from

0 the debates could be deemed to involve state action, there is no
0merit to her First Amendment claim. In Johnson v. Federal

- Communications Commission, 829 F.2d 157 (D.C. Cir. 1987), the

Court of Appeals for the District of Columbia Circuit considered

a challenge by the Citizens Party's Presidential and' Vice

C3 Presidential candidates to the League's refusal to include them

0 in its 1984 Presidential and Vice Presidential general election

debates between the nominees of the Democratic and Republican

parties. The court held that the minor-party candidates had no

O right under either the First Amendment or the C6mmunications Act

of 1934 to be included in those debates. Johnson, 829 F.2d at

co 160. The court cited Columbia Broadcastina Sys ten,. Inc. v.

Go Democratic National Committee, 412 U.S. 94 (1973) , as holding

that no individual member of the public has a right to broadcast

her own particular views on any matter. Id. at 162; see also

Martin-Triaona v.- University of New Hampshire,, M. 87-56-D, slip

op. (D.N.H. Jan. 5, 1988) ("The First Amendment does not

guarantee the right to communicate one's views at all times and

places or in any manner that may be desired."1) (citing Heffron V.

International __Soc. for Krishna Consciousness, 452 U.S. 640, 647

(1981).

.Fulani's attempt to buttress her First Amendment claim

by citing to the Supreme Court's voting rights cases, see,

Anderson v. Celebrezze, 460 U.S. 780 (1983); Terry v. Adams, 345

U.S. 461 (1953); Smith v. Allwright, 321 U.S. 649 (94,is

unavailing. See Johnson, 829 F.2d at 164-65 (distInguiShing the

Supreme Court's voting rihsand ballot access cascs)-



Fulanif 8 Title VI and Title IX Claims

Fulani claims that the League's criterion restricting

participation in the primary debates to Democratic or Republican

candidates discriminates against her on the basis of race and sex

in violation of Title VI and Title IX.5 As discussed above, the

League receives federal assistance indirectly through its tax

exemption and directly through grants from the Department of

Energy and the' EPA. Therefore, there is jurisdiction over

Fulani's private right of action to enforce the proscriptions of

Title VI and Title IX. See Guardians Ascation V. -civil

Service Commission of the City-of New York, 463 U.S. 582, 594-95

(1983); see also Cannon v. University of Chicago, 441. U.S. 677

- (1979).

o) Title VI requires proof of actual intentional

discrimination on the basis of race. See Guard'ians Association,

463 U.S. at 608 n.1 (Powell, J., concurring in judg7,ent); Lora y.

CO- Eoard of Education, 623 F.2d 248, 250 (2d Cir. 1980). Similarly,

5 Section 601 of Title VI, 42 U.S.C. § 2000d (1981),
prohibits race discrimination in "any program or activity

receiving Federal financial assistance." Section 901(a) of Title

IX, 20 U.S.C. § 1681 (1978) , prohibits sex discrimination in "any

education program or activity receiving Federal financial

assistance."1

In view of the holding above that the League's decision

not. to invite Fulani to participate in the primary debates does

not.- involve state action, her clai';'m of race and sex

discrimination in violation of the Fourteenth,- Amendment will not.-

.-- con s id e r , -,



Title IX requires 'that a plaintiff show intentional sex

discrimination. Cannon v. University of Chicago, 648 F.2d 1104,
1109 (7th Cir.), cet denied, 454 U.S. 1128 (1981); Nagel 3f,

Avon -Board of EducAtion,, 575 F. Supp. 105, 109 (D.Conn. 1983).

Because the record here is wholly devoid of any showing that the

League has intentionally discriminated against Fulani on the

basis of her race or sex, it would appear that her Title VI and

Title IX claims must fall. However, in Guardians Association, a

majority of the'Court held that proof of disparate impact would

be sufficient to establish liability when the suit is brought to

enforce regulations adopted pursuant to Title VI. Guardians

Association, 463 U.S. at 608 n.1 (Powell, J., concurring in
'0judgment); see Alexander v.--Choate,, 469 U.S. 287, 293 (1985)

(explaining the holdings in Guardians Association). Assuming,
without deciding, that a similar showing is s t

o purposes of regulations adopted pursuant to Title IX, the court
will consider whether there is merit to Fulani's claim of

0 disparate impact.

0

The Department of Energy has promulgated a

nondiscrimination regulation that provides, inter alia,

A recipient [of federal assistance] m ay not
directly or through contractual or other .-rrange ments

utilze riteia r mthods of administration which
have the effect of subjecting individuals to
diiscrimination because' of their race, color, national
origin, or sex . . . or have the effect of def-jating or
substantially impairing accomplishment of theo program



objectives with respect to individuals of a particular
race, color, national origin, or sex...

10 C.F.R. §.1040.13(c) (1987). Fulani contends that she has been

excluded from the League's presidential primary debates'on the

basis of a selection criterion that is neutral on its face but

severely discriminatory in effect. The criterion is the

distinction between major party candidates and non-major party

candidates. Ne~tther the Republican or the Democratic party has

ever nominated an African-American or a woman for the presidency.

o By comparison, Fulani asserts, seven African-Americans have run

for President as independents or minor party candidates. On the

basis of these assertions, Fulan i claims that the League's use of

0 a major party affiliation as a criterion for- participation in its

primary debates has an adverse dipra te ionpact o n blacks and

women.

CD At this stage of the litigatio'n, 'FuLafl_,i has not

demonstrated the likelihood that she will be able to prevail on

her claim of disparate impact. Aton she hnas presented

undocumented historical data is t iIna bla c k arn d female

presidential and vice-presidential can.rdidat,-es 1from,, minor parties,

She has not identified the race and sex of the 1,'0 current non-

major party presidential candidates or the race and sex of the

J I current candidates for the R e r,,;biC afn or Democratic

)Mination. That neither major party ha-s ever,- n1-,,nated a black

K;a woman for the presidency i ~ :r:~ h ege

21



criterion for its primary debates has a disproportionate, impact

on blacks or women.6

Moreover, as the Supreme Court concluded in Personnel

Administrator of _Massachusetts v. Feeney, 442 U.S. 256, - 274-75

(1979), disproportionate impact fails to evince an improper

purpose when a believable, historically accepted and

nondiscriminatory explanation is available. See also Bryan v.

Koch, 492 F. Supp. 212, 220-21 (S.D.N.Y.), aff'd, 627 F.2d 612

(2d Cir. 1980). The League has advanced such a reason fopr

limiting the debates to participants who are candidates for the

Republican or Democratic nomination: the purpose of the primary

debates is to educate citizens who will vote in a particular

primary about candidates who are running against each other in

that primary. Fulani has not established that the League's

oexplanation is a pretext for race or sex discrimination. At

present, the record shows that one non-major party candidate,

Fulani, is black and female, and that one major party candidate,

Jesse Jackson, is black and male. Therefore, there is no basis

for the issuance of a preliminary injunction on Fulani's Title VI

and Title IX claims.

6 See, e-g., Butts V. National Collegiate Athletic
Association, 600 F. Supp. 73,, 75 (E.D. Pa.) (plaintiff showed
that a rule requiring that each year of pre-collegiate basketball
competition after age 20 be counted against collegiate
eligibility had a disparate impact on blacks because the actual
pool of applicants for college athletic programs contained a much
higher percentage of blacks over the age ofL 20 than whites ofI

that age), aff'd, 751 F.21i 609 (3;d Cir. 1934'.



FulanifM Siection 501(c) (3) Clai

The government defendants contend that Fulani does not

have standing to maintain an action to force the government to

revoke the League's tax exemption on the ground that the League

allegedly has not complied with the statutory conditions for

retaining its exemption. In response, Fulani relies on two

decisions by the Honorable Robert L. Carter in Abortion- Rights

Mobil iz-ation., Inc. v. Recran,, 544 F. Supp. 471 (S.D.NI.Y. 1982)

(first motion to dismiss), 603 F. Supp. 970 (S.D.N.Y. -1985)

(renewed motion to dismiss), to support her claim to standing.

C2 Although the question of Fulani's standing raises difficult
issues, it need not detain the court on this expedited

N application for a preliminary injunction. Proceeding directly to

o: the merits, Fulani's claim that the League has conducted its

primary debates in a partisan manner has no s~upport in law or

ifact.

Section 501(c) (3) of the Code provides that a tax-

exempt organization may not "participate in or intervene in

(including the publishing or distributing of st-atements), any

political campaigns on behalf of (or in opposition to) any

candid1ate for public office." I. R.C. § 501(c) (3) (1986), as

amended by the Revenue Act of 1987, P.L. 100-203. In Revenue

Ruling 78-248, 1978-1 C.B. 154, the Internal Revenue Service gave



some guidance as to what kinds of voter education, activities a

501(c) (3) tax-exempt organization might engage in without

violating the Code's ban on political activity. The Revenue

Ruling states that "certain 'voter education' activities

conducted in a non-partisan manner may not constitute prohiibited

political activity" but that others might. The ruling goes on to

give four examples of voter education activities that would be

considered partisan, none of which involve public debates.

In support of her claim that the League's primary

selection criteria are biased against minor party candidates,

Fulani points to the fact that the FEC has interpreted the

oFederal Election Campaign Act of 1971,, 2 U.S.C. § 431 et sse.

- (1982), to mean that presidential candidates from minor parties

may receive federal matching funds in the same way as candidates

0 from major parties. Fulani asserts that her qualification by the

FEC for primary matching funds under the Presidential Primary

OD Matching Payment Account Act establishes that she is in fact a

primary candidate. As a primary candidate who has qualified for

primary matching funds, Fulani now seeks to part ic ipatCe on an

equal footing with all other party candidates, irrespective of

party affiliation.

The League and the federal defendants join in arguing

that Fulani's claim of a right to participat in a debate among

candidates of a single party (of which she is not a member) who



are seeking that party's nomination (which she is not seeking) is

groundless on its face. The FEC regulations governing

nonpartisan candidate debates under the Federal Election Campaign

Act lend support for their position. The FEC regulations

provide, in part:

(a) Staging organization. (1) A non-prof it
organization which is exempt from federal taxation
under 26 U.S.C. §501(c) (3), . . . and which does not
endorse, support or oppose political candidates or
political parties may stage nonpartisan candidate
debates in accordance with 11 CFR 110.3(b) and 114.4(e)

(b) Debate structure. The structure of debated
staged in accordance with 11 CFR 110.13 and 114.4 (e)
is left to the discretion of the staging organization,

'0 provided that (1) such debates include at least two

o candidates, and (2) such debates are nonpartisan in
that they do not promote or advance one candidate over

- another.

K

0 11 C.F.R. § 110.13 (1987). In its Explanation and Justification

0 for its regulations, the FEC stated:

For debates at the primary, cau~c,_s or convention
level, a staging organization m~ay restrict
participation to candidates seeking the nomination of
one party. Moreover, if a staging organization
restricts participation to candidates seeking the
nomination of one party, there would be no requirement
to stage a debate for candidates seeking the nomination
of any other party .

44 Fed.Reg.. 76, 734-35 (Dec. 27, 1979). -Thus, the FEC, which is

tegovernmental entity charged with enfor-cing the laws relat;,ng



to federal election campaigns,7 has expressly deter~mined that a

primary debate is nonpartisan under the*Federal Election Campaign

Act even if participation is restricted to candidates seeking the

nomination of one party.

The FEC has determined that the League has no

obligation to hold a primary debate for every party and that its

obligation to be nonpartisan extends only to candidates running

against each other for a particular party's nomination. The

League is not responsible for the predominance of the two majQr

parties in American politics nor for the existence of a pr'imary

season during which the major parties nominate their candidates

o for the presidency. Although the League obviously operates

- within the parameters of the present system, the League cannot be

N held responsible for the disadvantage at which the system places

minor party candidates. Moreover, while' the League's primary

debates may, in the public's eye, implicitly endorse the primacy

of the two major parties, the League's influence in this regard

is insignificant in comparison to the reinforcement given to the

major party system each day by the morning newspapers and evening

news programs. In sum, there is no basis on which the court

7 The Federal Election Campaign Ac'%t, 2 U.S.C.- §

t'37c(b) (1) (1985) , grants the FEC exclusive jurisdiction with

respect to the civil enforcement of the provisions of the

statute. Section 437h provides for review of an FEC decision by

a district court. Although Fulani has circumvented the FEC's

exclusive jurisdiction in this action against the federal

defendants, the law requires that a~ny direct challenge to the

.. eague's compliance wit-h the FEC'1s regulations be filed in the

I--rst instance with the FEC. 2 U.S.C. §4377c(b) (11 (1985).

26



could find that the League's practice of inviting only Democratic

candidates to the Democratic primary debates and only Republican

candidates to the Republican primary debates is a partisan act in

violation of the League's tax-exempt status under the Code.

Fulani's Contract Claim

Fulani's contract claim against the League

organizations is based upon Article II of the League's Trust

Agreement which prohibits the League from engaging in partisan

-0 activity. In view of today's holding that the League's

sponsorship of the presidential primary debates is not a partisan

activity, Ful ani's contract claim is without merit.

Upon the findings and conclusions set forth 'above,,

o Fulani has failed to establish either a likelihood of success on

17 the merits or sufficiently serious questions going to the merits.

Therefore, the motion for a preliminary injunction is denied.

The complaint will be dismissed as against the federal

defendants, and counts three and four of the complaint will be

dismissed as against the League organizations.

IT IS SO ORDERED.

New York, N.Y.
April ' ,1988 ROBERT W. SWEET

/ U.S.D.J.



8 0O4 07 10 64 7
mmom MUR No.

______________NOTICE OF ENTRY

Sir:-Please take notice that the within is a (corualied)

true copy of a
duly entered in the office of the clerk of the within

named court on 19

Dated,
Yours, etc.,

Attorney -for

Office anad Post Office Addres

UNITED STATES OF AMERICA
BEFORE THE FEDERAL ELECTION CO0tISSION

DR. LENORA B. FuLANI and
LENORA B. FULANI' S COMMITTEE
FOR FAIR ELECTIONS

Plaintiffs,

-against-

LEAGUE OF WOMEN VOYTERS EDUCATION FUND
(LWVEF) and NANCY NEXJMAN, as
Chairperson

TO

Attorney(s) for

________ NOTICE Of 8IITTIMCNT

Sir:-Please take notice that an order

of which the within is a true copy will be presented

lot settlement to the Hon.

one of the judges of the within named Court, at

Dated,

Yours, etc.,

Attorney for

0Office and Pout Office Addres

EXHIBITS TO COMPLAINT

Arthur R. Block
Attorney l,Paintiffs

Office and Post Office Address, Teleeeee
250 West 57th Street
Suite 317
New York, NY 10019
(212) 956-5550

TO

Attorney(s) for

Service of a copy of the within

is hereby admitted.
Datedl

Aoreb)orAttorney() for

Year 19 88

Attorney(s) for
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Your reference to Mue above -ber onaHdwme d0 mWV dg be feSd

UNITED STATES DISTRICT COT
EASTERN DISTRICT OF NEW YORK

LENORA FULANI, RACHEL HUKFY# a
minor by her natural mother andlea TUTIS
guardian, Barbara Sands, and BARAR OP
SANDS# AND ANC

86 CV 3M0 (3.R.B.)Plaintiffs,

-against-

ROBER WAGNER, JR.,v as President of
the Board of Euainof the City
School District of the Cltjr of New
York, NATHAN QUINONES, as Caofo
of the City of New York, and BOARD
OF EDUCATION OF THE CITY SCHOOL
DISTRICT OF THE CITY OF NEW YORK*

Defendants.

-------------------------------------- x

WHEREAS, plaintiffs commzenced this action by filing a

complaint on October 31, 1986,, alleging that defendants had violated

their rights under the First and Fourteenth Amendments to the. United

Stated Constitution, Title VI of the 1964 Civil Rights Act, and Title

IX of the Education Amendments of 1972, by conducting, a. mock

election in the New York City public school. system on October 30,

1986, in which defendants informed students that Mario Cuomo,

Andrew O'Rourke and Dennis Dillon were candidates for Governor of

New York State and gave students a mock election ballot with the

names of those candidates, but defendants did not inform students

that plaintiff DR. LENORA B. FULANI, an Afro-American woman, was

a candidate for Governor and did not include the name of FULANI on

the mock election ballot;



WDU~S, dfeflsU e dnie any and an nun

arising out of plitfs Ugtoa;and

Win~hSthe parties agree that cuarviduum ms~rsl

intended to teach' children. about how. the electoral process works

should be accurate, noprtisn anmd free of racial, ethnic or gander

bias; and

WE&AS, the parties now desire to resolve the -issues

raised in this litigation,, without further proceedings and without

ad ittingc any fault of fiability;

NOW. TI nip.1, ZT IS KUYm STI'UL&TWI AND,AG~

0 by and between the parties by their unesged attorneys as follows:

1. Plaintiffs' motion dated September 3. 1987 for an Order

that Hon. John R. Bartels proceed no further in this action and that

another judge be assigned to hear this proceeding is hereby

P withdrawn.

o 2. The above-referenced action is hereby di &sAd

without prejudice, and without costs, expenses,, or any fees payable

by any party; provided,, however, that if defendants comply with the
CD

terms of this Stipulation, plaintiffs shall not again commence an action

in this Court concerning defendants' conduct of a "mock election" on

or about October 30, 1986. "Mock election" is defined herein as

school activities in which students are given information about actual

federal, state, or local elections, and in which students are asked to

evaluate the merits of candidates running for office. Examples of

mock elections * previously conducted by defendants are the 1984

Presidential mock election, the 1985 Mayoral mock election, and the

1986 mock election for Governor and United States Senator.

-2-



Defndntsheeb ag 2w that any and ali future me

election curriculum materials and activties in the City School Dis~tt

Of the City of New York and Its constituent commuit schoo istit

shall adhere to the requirements set forth below:-

*a. The mock election curiculum materials (materials

prepared for use by teachers and staff, and materials for direct Use

by students) shall explain what a "minor" political party is under New

York law, how a "mlnqr" party can become a "major" party, and how

a "minor" party can obtain a place on the ballot in a general elections.

The precise length, form, and content of the discussion about minor

parties shall be in the discretion of the Board.

b. The curriculum materials will set forth the name of

o each major party and minor party that has a place on the actual ballot

and the name of each candidate whose name will appear on the actual

Nballot.

C3
C. Whenever voting is conducted as part of the mock

election, the paper ballot, voting machines, or other mechanism used

for casting of votes shall afford students an equal opportunity to 'cast

cc a vote for any of the candidates whose name will appear on the actual

election ballot, or to abstain from voting for any of the candidates.

d. In the event the names of the candidates that will

appear on the actual election ballot, has not been finally determined at

the time the mock election curriculum materials are prepared. and

distributed, then defendants shall make reasonable efforts to update

the curriculum materials when any such ballot access Issue is

determined.

-3-
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4. Nothinge contained herein shall be deemed to be an

admisson by any of the deudnsthat -they have In any7 wW

Violated plaintiffs' rights. or the rights of any other perSOD or

entity, as defined In the constitutions, statutes, ordinances,, rules or
1k

regulations of the United States,9 the State of New York, or the City

of New York or any other rules, regulations or bylaws of any

dearmet or subdivision of the City govenet This stplto

shall not be admissible in nor Is it related to any other pending

litigation. or settlement negotiations to which plaintiffs or deenato

are parties.

5. Plaintiffs withdraw their prayer for relief seeking

monetary damages against defendants and their prayer for an order

directing defendants to circulate a notice to students informing them,

inter alla, that plaintiff FULANI had been excluded from the 1986

mock election.

o6. Any violation of this Stipulation shall be the basis for

the maintenance of a separate action in this Court.

7. This Stipulation contains all the terms and conditions

agreed upon by the parties hereto and no oral agreement, entered

into any time, or any written agreement entered into prior to the

execution of this Stipulation and Order regarding the subject matter

-4-



'I

of the Inatent --RiDC dn be deemed to ecdot, or to bWa h

parties hereto, or to vary the terms and conditions cOntltSmb Web~f.

Dated: NeW York,9 NeW Yorkc
October 16,v 1M8

ARTHUR R. BLOCK
Attorney for Plaintiffs
475 Fifth Avenue
Now York, New York 10017
(212) 685-8360

PETER L.- ZDMIOTH
corporate Counsel of the

city Of NeW York
Attorney for Defendants C4
100 Church Street, Ru 6*4
New York, New York 10007
(212) 566-1248

*~BY: c2L 4.ej Y
ARTHUR R-. BLOCK AN$4E CARSON

Ln' Assistant Corporation Counsel

-5-

J. .1.
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UNITED STATES OF AMERIICA
BEFORE THE FEDERAL ELECTION COW!ISSION

DR. LENORA B. FULANI and
LENORA B. FULANI 'S COMM4ITTEE
FOR FAIR ELECTIONS

Plaintiffs,

-against-

LEAGUE OF WOMEN4 VOTERS EDUCATION FUND
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Chairperson
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FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. MW* My 3,r 1988

Arthur R. Block, Esquire
Lenora B. Fulani's Committee For
Fair Elections

250 West 57th Street
Suite 317
New York, NY 10019

RE: MUR 2601

Dear Mr. Block:

1j) This letter acknowledges receipt of your complaint, received
on Ap,-il 26, 19ee, alleging possible violations of the Federal

LI~ E:~~rCampaign Act of 1971, as amended (the "Act"), ~ythe
League Of Women Voters Education Fund. The respondents will be
st-ifiec 0+ this complaint within five days.

You will be notified as soon as the Federal Election Commis-
- sion- takes final action on your complaint. Should you receive

any additional information in this matter, please forward it to
the Office of the General Counsel. Such information must be

o sworn to in the same manner as the original complaint. We have
numbered this matter MUR 2601. Please refer to this number in
all future correspondence. For your information, we have at-
tached a brief description of the Commission's procedures for

oD handling complaints. 1f you have any questions, please contact

OD Retha Dixon, Docket Chief, at (202) 376-3110.

cc, Sincerely,

Lawrence M. Noble
General Counsel

By: Lois 6. Lerder
Associate General Counsel

Enc losure
Procedures



FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 2W*3 tW 3, 1988

Nancy Neuman, Chairperson
League Of Women Voters
Education Fund
1730 MI Street, NW
Washington, DC 20036

RE: MUR 2601
League Of Women Voters
Educational Fund

%0 Dear Ms. Neuman:

to The Federal Election.Commission neceived a complaint whic&,
alleges that the League Of Women Voters Educational Fund may have
violated the Federal Election Campaign Act of 1971, as amended

o(the "Act"). A copy of the complaint is enclosed. We have num-
bered this matter MUR 2601. Please refer to this number in all
future correspondence.

Under the Act, you have the opportunity to demonstrate ino writing that no action should be taken against the League Of
Women Voters Educational Fund in this matter. Please submit any

qW factual or legal materials which you believe are relevant to the
Commission's analysis of this matter. Where appropriate, state-o ments should be submitted under oath. Your response, which
should be addressed to the General Counsel 's Office, must be sub-
mitted within 15 days of receipt of this letter. If no response
is received within 15 days, the Commission may take further ac-
tion based on the available information.

This matter will remain confidential in accordance with Sec-
tion 437g9(a)(4)(B) and Section 4379(a) (12) (A) of Title 2 unless
you notify the Commission in writing that you wish the matter to
be made public. If you intend to be represented by counsel in
this matter, please advise the Commission by completing the
enclosed form stating the name, address, and telephone number of
such counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.



If you have any questions, please contact Anne Weissenborn,
the, attorney assigned to this matter, at (202) 376-5690. For
yQur information, we have attached a brief description of the
COmauission's procedures for handling complaints.

Sincerely,

Lawrence M. Noble

General Counsel

By: Lois G. Lerr er
Associate neral Counsel

Enc losures
1. Complaint
2. Procedures

M 3. Designation of Counsel Statement

'0

0

cc.

V



FEDERAL ELECTON-10
WASHINGTON, D.C. 2*W

5

MEMORANDUM

TO: The Commission

FROM: Lawrence M. Nobl44 '
General Counsel

SUBJECT: N4UR 2601

40On April 26, 1988, Dr. Znora, B. Fualani and [Lenora B.
0Fulani's Committee For Fair Elections filed a coplaint against

the League of Women Voters Aducation ur4(OLWEF) and Nancy
Neuman,, as chairperson, allegintg that :tbe criteria used by the
LWVEF to select participants in-that organization's primary
season debates for presidential catadiites are partisan in

o violation of 11 C.F.R. S 110.13 And dtsacdminatory on the basis
of sex and race because they assertedl~y will never permit an
independent candidate to be selected. Complainants argue that
the criteria used constitute Opartisan bias in favor of major
party candidates and against minor party cniae-

o Complainants have also asked that the Commission set May 11, 1988
as the last day on which the respondents in this matter may
submit an answer to the complaint, and that the Commission
authorize the filing of a suit for a mandatory injunction
compelling the inclusion of Dr. Fulani in the debate of
Democratic Party candidated to be sponsored by the LWVEF in
California on June 5, 1988. The complainants also ask that the
Commission promptly begin a rulemaking proceeding to review its
regulations governing candidate debates. l/

According to the complaint, the LMVEF assessed the
significance of 15 out of the 16 presidential candidates found
eligible by the Commission to receive primary matching funds, and
invited 14 to take part in the primary debates. The LWVEF

1/ Further, the complaint requests that the Commission
"immediately undertake a survey to determine the sex, race and
national origin of all declared 1988 Presidential candidates" and
conduct an analysis of "the impact of the League criteria on the
basis of sex, race and national origin."
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allegedly refused to assess the significance of the Fulani
candidacy only because Dr. Fulani is not seeking the nominattAmtl
Of the Republican or Democratic parties. The cornplainants stat*
that the LWEZF's decision hast used the Commisson s regulatiot ,
covering candidate debates at 11 C.F.R. S 110.13 as Justification
for this decision.

In March, 1988, complainants filed a motion for a temporary
restraining order and preliminary injunction with the United
States District Court for the Southern District of New York
seeking to restrain the LWVIEF and the League of Women Voters of
the City of New York from conducting any presidential primary
debate unless Dr. Fulani were included on an equal basis, and
against the Secretary of the Treasury and the Commissioner of the
Internal Revenue Service to require them to take action to "Cause
the League to conduct the debates in a nonpartisan manner or to
revoke the League's tax exempt status. On April 12, 1988, the
complaint was dismissed, the court holding that the LWVEF's
decision did not involve state action, that there was no basis
for the issuance of a preliminary injunction under Title IV of
the 1964 Civil Rights Act or Title IX of the Education Amendments

-AD of 1972, and "there is no basis on which the court could find
0 that the League's practice of inviting only Democratic candidates0 to the Democratic primary debates and only Republican candidates

to the Republican primary debates is a partisan act in violation
of the League's tax-exempt status under the [Internal Revenue]
Code." The court cited the Federal Election Commission's
regulations governing nonpartisan candidate debates and the

o Explanation and Justification in support of those regulations as
a basis for the last of these decisions.

The complaint in the present matter acknowledges that the
Explanation and Justification for 11 C.F.R sllO.13(b) permits a
staging organization to limit participation to candidates seeking
the nomination of one party and does not require such a

cc organization to stage a debate for candidates seeking the
nomination of any other party. Complainants argue, however, that
this language was based upon "the model of the multi-candidate
major party nominating process" and "is not at all responsive to
the independent or minor party process in which there frequently
are not multiple candidates." Complaintns argue further that
such an approach is "extremely partisan" if it permit the
automatic exclusion of independent candidates and minor party
candidates.

RESPONSE TIME

2 U.S.C. S 437g(a) (1) provides that before the Commission
may conduct any vote on a complaint, except a vote to dismiss,
the respondents must be given a period of fifteen days to
demonstrate in writing that no action should be taken on the
complaint. Because of the need for additional consideration of
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not now prepared to recommend that the Commission find no reason
to believe that a violation has occurred. Therefore, we will
wait until the fifteen day response period has elapsed, or a
response has been received, before submitting a complete analysis
of the allegations in this matter and appropriate
recommendations.

Complainants urge the Commission to begin the fifteen day
period for receipt of a response to the complaint on the date the
complainants delivered a copy of the complaint to the
respondents, i.e., on April 25 or 26, 1988. The Act provides for
a fifteen day response period beginning upon receipt of
notification of the complaint from the Commission. 2 U.S.C.
S 327g (a) (1). This Of fice does not f ind that the present
situation requires an exception to this statutory provision. The
respondents' response time will end on May 19 or 20 or two weeks
before June 5, thus providing sufficient time for Commission
consideration of the matter before the date of the LWVEF-
sponsored debate in California. Therefore this Office does not
recommend that the Commission modify the response time allottedo respondents in this matter.

INJUNCTIVE RELIEF

The complainants seek injunctive relief. The Commission iso enpowered to initiate such a civil action if it is unable to
correct or prevent a violation of the Act. 2 U.S.C. 5 437d(a) (6)mom and 5 437g(a) (6). While the Commission must normally wait fifteen
days before taking action on a complaint, it has considered thepossiblity of seeking injunctive relief prior to receipt of such

o a response if

1) there is a substantial likelihood that the complaint sets
forth a violation of the Act;

2) failure of the Commission to act expeditiously will
result in irreparable harm to a party affected by the
potential violation;

3) expeditious action will not result in undue harm or
prejudice to the interests of other persons; and

4) the public interest would be served by expeditious
handling of the matter.

(See First General Counsel's Report in MURS 1167, 1168, and 1170[Nashua Telegraph, 1980] and in MUR 1826 [Pro-Life Action League,
1984]; But see In re Carter-Mondale Reelection Committee, Inc.,
642 F.2d 538 (D.C. Cir. 1980; Comm 'on Cause v. Schmitt, 512F.Supp. 489 (D.D.C. 1980), aff'd by an equally divided court,, 455U.S. 129 (1982); Durkin for U.S. Senate v. FEC,, 2 Fed. Elec.
Camp. Fin. Guide (CCH) para. 9147 1(D.N.H. 1980).
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Although this Office is not prepared at this tie to make
definitive recommendations as to the merits of the complaint,
serious questions arise as'to whether the complaint sets forth a,
violation of the Act in light of the Commission's regulations
covering candidate debates and the Xxplanation and Justification
for those regulations. In addition certain facts need to be
ascertained before it can be determined whether the complainants
will suffer irreparable damage If an injunction against the
L MEFls June 5 debate in California for Democratic Party
candidates Is not obtained. For example, in light of the LWVZF's
earlier cancellations of debates planned in Tennessee and of the
debates of Republican Party candidates in New York and
California, it should not be presumed that the June 5 debate is
going to take place. Nor is information in hand regarding the
candidates who will take part in such a debate. Thus, this
Office cannot at this time be certain that the complainants face
actual harm. Upon receipt of the response from the LWEZF# the
situation will be reassessed.

RULEMAKING

As noted above, the complaint also contains a request for'0 rulemaking. However, in view of the requirement of 2 U.S.C.
'0 S 437g(a) (12) that complaints and any investigation thereof

remain confidential, it would be improper for the Commission too treat the request in the complaint as a petition for rulemaking
__ because of the requirement that such petitions be placed on the

public record immediately in order to faciliate public comment.
Therefore this Office proposes to include in a letter to
complainants a statement regarding the Commission's inability to

o consider its request in the context of the complaint and an
explanation of the proper procedure for submitting a petition for17 rulmaking.

]RECOMMENDATIONS

1. Deny complainants' request to alter the time for receipt of
CC a response to the complaint in this matter.

2. Deny complainants' request that the Commission seek
injunctive action at this time.

2. Deny complainants' request that the complaint be considered
a proper petition for rulemaking.

4. Approve the attached letters advising the complainants and
respondents of the Commission's decisions.

Attachments
Letters (2)



OEFORB THE FEDERAL ELECTION COMISS ION

In the Matter of

League of Women Voters Education Fund
("LWVEF") and Nancy Neuman, as
Chairperson

MUR 2601

CERTIFICATION

I, Marjorie W. mmons, Secretary of the Federal

Election Commission, do hereby certify that on may 10,

1988, the Commission decided by a vote of 6-0 to take

the following actions in MUR 2601:

1. Deny complainants' request to alter the
time for receipt of a response to the
complaint in this matter, as recommended
in the General Counsel's memorandum to
the Commission dated May 5, 1988.

2. Deny complainants' request that the Commission
seek injunctive action at this time as recom-
mended in the General Counsel's memorandum
to the Commission dated May 5, 1988.

3. Deny complainants' request that the complaint
be considered a proper petition for rulemaking,
as recommended in the General Counsel's
memorandum to the Commission dated May 5, 1988.

(Continued)



Page 2Federal Election Commission
Certification for MUR 2601
May 10, 1988

4. Approve the letters advising the complainants
and respondents of the Commission' s decisions,
as recommended in the General Counsel's
memorandum to the Commission dated May 5, 1988.

Commissioners Ailcens, Elliott, Josef iak, McDonald,

McGarry, and Thomas voted affirmatively for the decision.

Attest:

Date a riW.Emn
Secretary of the Commission

Received in the Office of Commission Secretary:Thurs.,
Circulated on 48 hour tally basis: Fri.,
Deadline for vote: Tues.,

5-5-88, 4 :37
5-6-88, 12:00

5-10-88, 4:00



FEDERAL ELECTION COMMISSION
WASHINGTON. DC. 20463 May 13, 1988

Arthur Block* equire
250 West 57th Street
Suite 317
Nev York, New York 10019

M4UR 2601 and Request for
Rulemaking

Dear Mr. Block:

On April 26, 1988, the Federal Election Commission received
the complaint which you have filed on behalf of Dr.- Lenora B.
Fulani and Lenora B. Fulani's Committee for Fair Elections
against the League of Women Voters Education Fund (LWAVEFO) and

0 Nancy Neuman, as chairperson.
%0 The complaint seeks, inter alia, injunctive relief to ensure

o that the LWVEF includes Dr. Fulani in the presidential primary
debate to be held in California on June 5t 1988. The Commission

- has determined that at this time there is insufficient evidence
to warrant the Commission's seeking such relief. Upon receipt of
the LWEF's response to the complaint the situation will be

o reassessed. That response will be due fifteen days following
receipt of the complaint as forwarded to respondents by the
Commission.

o The complaint also requests that the Commission review its
regulations concerning candidate debates "to guarantee fair and
nonpartisan treatment of independent and minor party candidates.'

cc Pursuant to 5 U.S.C. S 553(e) you may petition the Commission for
the issuance, amendment or repeal of a rule. Please be advised,
however, that because petitions for rulemaking are placed on the
public record shortly after receipt in order to faciliate public
comment, the Commission cannot treat a request for
reconsideration of its regulations contained in a complaint as a
petition for rulemaking in light of the requirement of 2 U.S.C.
S 437g (a) (12) that a complaint and any investigation thereof
remain confidential.

Should you wish to request that the Commission initiate a
rulemaking, the procedure is to file a separate document
explaining the nature of the revisions you seek and identifying
the appropriate portion or portions of the Commission's
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regulations. Such petition must not contain material required to
be kept confidential. You should direct the petition to the
Office of the General Counsel.

As noted above, the Commission's procedure is to make
rulemaking petitions available for public inspection. In
addition, upon Commission approval Notices of Availability are
published in the Federal Register to obtain comments from
interested persons as to whether a rulemaking should be
initiated.

If you have any questions concerning the Commission's
enforcement procedures, please contact Anne A. Weissenborn, the
attorney assigned to MUR 2601, at (202) 375-5690. If you have
any questions regarding the Commission's rulemaking procedures,
please contact Rosemary C. Smith, Acting Assistant General
Counsel for Regulations, at the same number.

Sincerely,

o Lawrence M. Noble
General Counsel



FEDERAL ELECTION COMMISSION
WASHINGTON. D C 204b I Mw 13, 1988

Nancy Neuman, Chairperson
League of Women Voters
Education Fund

1730 M Street, UN.
Washington, D.C. 20036

MUR 2601

Dear Ns. Neuman:

10 The Federal Election Commission notified you on May 3, 1988
%0 of a complaint alleging that the League of Women Voters Education

Fund ("LW7EF) and you, as chairperson, have violated the
Commission's regulations governing candidate debates. A copy of
the complaint was forwarded to you at that time.

The complainant seeks injunctive relief to ensure that the
- LWEF includes Dr. Lenora B. Fulani in the debate of Democratic

Party candidates to be held in California on June 5, 1988.
Please be advised that the Commission is not commencing any
action for injunctive relief at this time.

If you have any questions, please contact Anne A.
Weissenborn, the attorney assigned to this matter, at (202) 376-

O 5690.

Sincerely,

Lawrence M. Noble
General Counsel
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1700 LINCOLN STREET

DIENVER, COLORADO 80203

(303) 863-1000

BROOKSLEY BORN
DIRECT LINE: 1202) 872-6832

ARNOLD & PORTER
1200 NEW HAMPSHIRE AVENUE, N. W.

WASHINGTON, 0. C. 20036
(202) 673-6700

CABLIC'"APPPO"
TELECOPICH: (101) 478-0780

TELEX: 69-8733

900 THIIRD AVENUE

NEW YORK, NEW YORK 10022
(212) 593-2772

May 20, 1988

BY HAND

Lawrence M . Noble, Esq.
General Counsel
Federal Election commission
999 E Street, N.W.
Washington, D.C. 20463

Re: XUR No. 2601

Dear Mr. Noble:

I hereby submit on behalf of the League of Women
Voters Education Fund and Nancy Neuman, the Chair of its
Board of Trustees, three copies of a response to a
complaint filed with the Federal Election Commission by
Dr. Lenora B. Fulani and Lenora B. Fulani's Committee
for Fair Elections, including the Verified Statements of
Grant P. Thompson, Esquire, Executive Director of the
League, Nancy Neuman, and Victoria Harian, Presidential
Debates Director of the League. Also enclosed is a
designation of me as counsel for the League of Women
Voters Education Fund and Nancy Neuman.

Sincerely yours,

Brooksley Born

Enclosure

cc (with enclosure): Ms. Lois G. Lerner
Ms. Anne Weissenborn

9

-- 71 r'

@op



UNITED STATES OF A ER ICA
BEFORE THE FEDERAL ELECTION COHIIISSION

IN RE COMPLAINT OF)
DR. LENORA B. FULANI and)
LENORA B.* FULANI 'S COMMITTEE
FOR FAIR ELECTIONS)

-against - ) R No. 2601

LEAGUE OF WOMEN VOTERS EDUCATION)
FUND and NANCY NEUMAN)

RESPONSE OF THE LEAGUE OF WOMEN VOTERS
EDUCATION FUND AND NANC NEUMAN

"0 The League of Women Voters Education Fund ("the

League") and Nancy Neuman, the Chair of its Board of

Trustees, respectfully submit this memorandum in

response to the complaint of Dr. Lenora B. Fulani and

Lenora B. Fulani's Committee for Fair Elections.1

o PRELIMINARY STATEMENT

The complainants ask the Federal Election

Commission ("the Commission") to consider an issue that

the Commission, the Secretary of the Treasury, the

Commissioner of Internal Revenue and the U.S. District

Court for the Southern District of New York have all

1The Verified Statements of Grant P. Thompson,
Esquire, Executive Director of the League, dated
March 27, 1988 ("March 27, 1988 Thompson Statement") and
May 16, 1988; Nancy Neumnan; and Victoria Harian,
Presidential Debates Director of the League ("Harian
Statement"), accompany this memorandum.
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expressly resolved against them: whether the League may

sponsor a Democratic Party Presidential primary debate

without inviting the participation of minor party and

independent candidates such as Dr. Fulani. They

maintain that the League's failure to invite Dr. Fulani

to participate in such a debate is partisan even though

Dr. Fulani is admittedly not seeking the nomination of

the Democratic Party and is not running in any primary

election of the Democratic Party. since Dr. Fulanli is

not a candidate for the Democratic Party's nomination,

the League's refusal to include her in a debate of

candidates for that nomination is clearly not partisan.

The Commission's debate regulations and its

interpretations of the regulations clearly authorize

0 Dr. Fulani's exclusion as nonpartisan. Furthermore, the

V U.S. District Court for the Southern District of New

o York in a suit brought by the complainants against the

00 League ruled on April 12, 1988 that the League's

O exclusion of Dr. Fulani is nonpartisan. In that suit

both the Secretary of the Treasury and the Commissioner

of Internal Revenue argued that the League's actions

were nonpartisan. It is clear that the Commission

should take no action on the complaint.
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STATEMENT OF FACTS

A. The League's Debates

The League, a not-for-profit charitable trust

exempt from federal income taxes under Section 501(c) (3)

of the Internal Revenue Code, 26 U.S.C. I 501(c) (3), is

the sole sponsor of a series of Presidential primary

debates that the complaint alleges violate 11 C.F.R.

1 110.13 (1987). The League held Democratic

Presidential primary debates on February 13, 1988, and

o on April 16, 1988, and a Republican Presidential primary

debate on February 14, 1988. On June 5, 1988, the
%0 League will sponsor another Democratic Presidential

0 primary debate in Torrance, California.

The purpose of the League's Presidential primary

debates is to educate the nation's electorate in a

nonpartisan manner about the issues in the Democratic

0 and Republican primary election campaigns and about the

w positions of the significant candidates running in those

cc elections and to stimulate increased voter interest and

participation in the electoral process. 2Separate

Democratic and Republican primary debates are scheduled

in order to permit the voters to hear debate among the

candidates who are competing against one another in the

2 March 27, 1988 Thompson Statement 1 6. For a full
discussion of the League's reasons for choosing this
format for its primary debates, se id. 11 6-12.
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primary elections in order to assist the voters in

making an informed choice among them. 3  The League has

determined that, while there is substantial voter

interest in the primary elections of the Democratic and

Republican parties, there currently is not sufficient

voter interest in any minor party's primaries to justify

holding debates among candidates for the nomination of a

minor party. 4  In the League's experience no educational

purpose is served in presenting debates in which the

public is not interested.

The League invited candidates to participate in

"0 its Democratic and Republican Presidential primary

0 election debates after applying participant selection

criteria adopted by the Board of Trustees of the League

on April 2, 1987. 5The basic criteria the League

adopted for selection of participants in the

Presidential primary debates are as follows:

CO_ _ __ _ _

W 3 Id. 11 6, 9. The League's election debates have
never included persons who are not candidates for a
particular election. Id. 1 9.

4March 27, 1988 Thompson Statement 1 8.

5The 1988 League of Women Voters Education Fund
Democratic and Republican Presidential Primary Debates
Participant Selection Criteria are attached to the
March 27, 1988 Thompson Statement as Attachments A and
B, respectively. They are the same as the League's
selection criteria in 1984 which the Commission upheld
as nonpartisan in In re Complaint of the LaRouche
Cam~aign Against the League of Women Voters Education
Fund, MUR 1659 (May 22, 1984) (final Comm. det.)
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1. The candidate must have made a public
announcement of his or her intention to run
for the Democratic (or Republican) Party's
nomination for President.

2. The candidate must be legally qualified to
hold the office of President.

3. The candidate must be a significant candidate
for the Democratic (or Republican) Party's
nomination for President.0

Under the first criterion, only Democratic candidates

have been invited to participate in the Democratic

primary debates, and only Republican candidates have

N been invited to participate in the Republican primary

debates.

Complainant Lenora B. Fulani is a declared
C3 independent and minor-party candidate for the

Presidency. In December 1987 Dr. Fulani's

0 representatives requested that the League invite her

participation in its Presidential primary debates. The

o request was denied because Dr. Fulani is admittedly not

a publicly announced candidate for either the Democratic

or Republican nomination for President and therefore

does not meet a prerequisite for invitation to

participate in the League's Presidential primary

debates. 7  In making this decision, the League did not

6 Harch 27, 1988 Thompson Statement 1 14, Attachments A
and B.

7Because Dr. Fulani did not meet this prerequisite for
an invitation, the League did not consider whether she

[Footnote continued on next page)
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consider Dr. Fulani's race or sex,e nor did the League

intend to harm her candidacy or to advance the candidacy

of any other person. 9

B. The Federal Court Suit

On March 14, 1988, the complainants tiled a

complaint in the U.S. District Court for the Southern

District of New York against the League, the League of

Women Voters of the United States, and the League of

Women Voters of the City of New York Education Fund,

[Footnote continued from previous page]
0 met any of its other criteria, including whether she is

a significant candidate. March 27, 1988 Thompson
Statement 1 15.

o 8 March 27, 1988 Thompson Statement 1 16. The League
has invited Jesse Jackson, a declared candidate for the
Democratic nomination for President who is black, to
participate in the 1988 Democratic Presidential primary

O debates as he did in 1984. Harian Statement 1 9. In
1984 Representative Geraldine Ferraro, the Democratic
Party's nominee for Vice President, participated in the

cc League's Vice Presidential general election debate.
Harian Statement 1 10.

9The League plans to hold three general election
debates among Presidential candidates in the fall of
1988 and plans to provide an opportunity for significant
independent and minor-party candidates to participate in
two of these debates if they meet the League's selection
criteria. March 27, 1988 Thompson statement It 26-27.
The League has informed Dr. Fulani's representatives
that, if she is interested in participating in the
Presidential general election debates of the League, the
League will consider an application made on her behalf
at an appropriate time. March 27, 1988 Thompson
Statement 1 17.
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Inc. 10  The complainants sought to enjoin the League

organizations from conducting any Presidential primary

debate to which they did not invite Dr. Fulani to

participate. The complainants also sought to require

the Secretary of the Treasury and the Commissioner of

Internal Revenue to take action to cause the League to

include Dr. Fulani in its debates or, in the

alternative, to revoke the League's tax-exempt status

under Section 501(c) (3) of the Internal Revenue Code.

V The complainants alleged that the League's

K exclusion of Dr. Fulani from its Presidential primary

debates violated her rights under the First Amendment,

constituted a partisan act in violation of Internal

Revenue Code section 501(c) (3), was a discriminatory act

on the basis of race and sex in violation of the

Fourteenth Amendment and the League's obligations under

o Title VI of the 1964 Civil Rights Act, 42 U.s.c.

§§ 2000d-2000d-4, Title IX of the Education Amendments

of 1972, 20 U.s.c. §§ 1681-1686, and regulations

thereunder, and breached an implied contract to act in a

nonpartisan manner. The complaint also alleged that the

failure of the Secretary and the Commissioner to revoke

the tax exemption of the League violated both their

10 Fulani v. League of Women Voters Education Fund,

No. 88 Civ. 1441 (S.D.N.Y. Apr. 12, 1988) ("Sweet
Opinion"), a copy of which is attached as Exhibit 2.
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duties under the Code and complainants$ rights to

freedom of speech and association and to equal

protection of the laws under the First and Fifth

Amendments.

On April 12, 1988, the court denied the

complainants' motion for preliminary injunction and,

based on its ruling that the League's decision to

exclude Dr. Fulani from its Presidential primary debates

did not involve state action, dismissed all the

"In constitutional claims. citing with approval the

N Commission's debate regulations and its Explanation and

%O Justification, the court also rejected the complainants'

0 claims that the League's exclusion of Dr. Fulani from

the Presidential primary debates was a partisan act,

dismissed all claims against the Secretary and

Commnissioner and dismissed the contract claim against

the League organizations.

co Less than two weeks after the federal district

cc court rendered its decision denying preliminary relief

and dismissing most of their claims, Dr. Fulani and her

campaign committee filed the instant complaint against

the League before the Commission asserting that the

League's debate selection criteria violate the

Commission's debate regulations and seeking, inter alia,
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the same injunctive relief denied then by the federal

court.1

ARGUMNT

THE COMMISSION SHOULD TAKE
NO ACTION ON THE COMPLAINT

I. THE LEAGUE HAS NOT VIOLATED THE
COMISSION' S DEBATE EGULATIONS,

A. The Commission Has Expressly Determined That
a Primary Debate Is Nonpartisan Under Its
Debate Regulations Even If Participation Is
Restricted to Candidates Seeking the

3 Nomination of One Party

The Commission has explicitly determined that the

'0sponsor of a major-party primary debate can limit

0 participation in the debate to candidates for the

nomination of the major party and does not act in a

partisan manner by excluding minor-party or independent

candidates.

The Commission's debate regulations provide that

the structure of a debate is left to the discretion of

its sponsor as long as it is nonpartisan:

(a) Staging organizations. (1) A
nonprofit organization which is exempt
from federal taxation under 26 U.S.C.
501(c) (3), and a nonprofit organization
which is exempt from federal taxation

11 By letter dated May 13, 1988, the Commission

informed the League that it would not grant at this time
the complainants' request that the Commission file a
suit for mandatory injunctive relief compelling the
inclusion of Dr. Fulani in the League's June 5, 1988,
primary debate in California.
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under 26 U.S.C. 501(c) (4) and which
does not endorse, support or oppose
political candidates or political
parties may stage nonpartisan candidate
debates in accordance with 11 CPR
110.3(b) and 114.4(e). . .

(b) Debates structure. Ilin
structure of debates stagied in
accordance with 11 CFR 110.13 and
114.4(&l is left to the discretion of
the staging organization, provided that
(1) such debates include at least two
candidates, and (2) such debates are
nonpartisan in that they do not promote
or advance one candidate over another.

11 C.F.R. § 110.13 (1987) (emphasis added). 12

N Furthermore, in its Explanation and Justification

%0 for the regulations, the Commission explicitly

0 12 The history of this regulation confirms that the
intention behind it was to accord the debate sponsor
maximum discretion in determining selection criteria.
The precursor to 11 C.F.R. § 110.13 contained detailed

o standards for candidate selection. See 44 Fed.
Reg. 39,348 (July 5, 1979). When this proposed

17 regulation was transmitted to Congress for approval
pursuant to 2 U.S.C. § 438(d), the regulation was

O disapproved by the Senate. Cong. Rec. S12,821
OD (September 18, 1979). In a statement to the Senate,

Senator Claiborne Pell, who submitted the resolution of
00 disapproval, declared in part:

I feel that any regulation which
could be interpreted as being
burdensome to organizations which are
likely to sponsor candidate debates, or
which could in any way impede the
heretofore successful debate procedure
that has evolved through direct
arrangements made between sponsors and
candidates should not be allowed to
take effect.

id.



determined that primary debates to which only

Republicans or only Democrats are invited are not

partisan:

Under subsection (b) the precise
structure of candidate debates is left
to the discretion of the staging
organization. Such debates must,
however,, be nonpartisan in nature and
they must provide fair and impartial
treatment of candidates. The primary
question in determining nonpartisanship
is the selection of candidates to
participate in such debates.

Although the section does not
em prescribe specific requirements for

selection of candidates to participate,
a general election debate may not be
structured so as to promote one
candidate over another. An

o organization staging a debate may
invite candidates to participate in a
debate on the basis of party
affiliation. Hence, such an
organization could stage a general
election debate to which only major

o party candidates are invited.

For debates at the Rrimary. caucus
or convention level, a staging
organization may restrict partici~ation

W to candidates seeking the nomination of
one party. Moreover, if a staging

cc org~anization restricts participation to
candidates seeking the nomination of
one party. there would be no
requirement to stage a debate for
candidates seekingi the nomination of
any other Rarty. ...

44 Fed. Reg. 76,734-35 (Dec. 27, 1979) (emphasis added).

This Explanation and Justification was

transmitted along with the regulations to the

United States Congress on December 27, 1979, as required
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by the Federal Election Campaign Act, 2 U,..

I 438(d)(1). 44 Fed. Req. 76,734-35 (Dec. 27, 1979).

The Congress took no action to disapprove the

regulations as so explained and justified, 13 and the

commission promulgated them. Thus, the debate

regulations as tacitly approved by the Congress and

promulgated by the Commission clearly permit the League

to sponsor primary debates even if participation is

restricted to candidates seeking the nomination of one

party.

Moreover, in its first interpretation of the

debate regulations, the Commission specifically relied

upon its Explanation and Justification to uphold the

League's 1980 Presidential general election selection

debate criteria against an attack similar to the

challenge the complainants assert here. In the Matter

0 of League of Women Voters Education Fund, HUR 1287

(Sept. 16, 1980). In that case Barry Commoner and the

Citizen's Party filed a complaint with the Commission

against the League and its Chair objecting to one of the

League's Presidential general election debate selection

criteria, which at that time provided that, in order to

13 See 2 U.S.C. § 438(d)(2)(1982) (if either House of
Congress does not disapprove by resolution any proposed
rule or regulation submitted by the Commission within
thirty days of receipt of the regulation, the Commission
may prescribe the regulation).
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participate in the debates, a non-major party candidate

had to receive either a level of voter support of

fifteen percent or the level of voter support received

by a major party candidate, whichever vas lower. Like

the complainants here, 1 Mr. Commoner and the Citizen's

Party argued, inter i.i, that the exclusion of minor

party candidates renders the debates partisan in that

they will promote the candidacies of the major party

candidates over all others. The First General Counsel' s

0 Report rejected this contention because "the Commission

co stated in its Explanation and Justification of the

%0 regulations that a general election debate may be held
0

for major party candidates only. a.0.of" Id. at 6. On

N September 16, 1980, the Commission voted unanimously in

0 favor of finding no reason to believe that the League's

debates would violate the Commission's debate

o regulations.

The current complaint presents an even weaker

argument in that it involves Presidential primary

debates in which candidates competing for a major

party's nomination are invited to participate.

Dr. Fulani is admittedly not a candidate for the

14 See e.g., Complaint of Dr. Lenora B. Fulani and
Lenora B. Fulani's Committee for Fair Elections
("Complaint") at 2-3.
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nominations of such a party, and it would be

inappropriate to include her. 015

In the face of the Commission's authoritative

rulings- that a primary debate is nonpartisan under the

debate regulations even if participation is restricted

to candidates seeking the nomination of one party, the

Commission should reject as baseless complainant's

allegation that the League has violated the debate

regulations.

%0

015 On other occasions, the Commission has specifically
upheld the very Presidential primary debate selection
criteria that are challenged in this case. In ZI r
Com~laint of the LaRouche Campaign &gaiLnst-the Leaciue of
Women Voters Education Fund, MUR 1659 (May 22, 1984)

o3 (final Comm. det.), Lyndon H. LaRouche, Jr., a candidate
for the Democratic Party's nomination for President,
filed a complaint with the Commission alleging that the
League's failure to invite him to participate in a

o Democratic Presidential primary debate was a partisan
decision. At the time the League's selection criteria

0o were identical in all respects to the League's 1988
Presidential primary debate selection criteria
challenged in this action. The Commission determined
that the League's criteria were fair and impartial.

The Commission reaffirmed the nonpartisanship of
the League's Presidential primary debate selection
criteria in In the Matter of House Democratic Caucus, et
al., MUR 1617 (May 9, 1984) (final Comm. det.). In
that case Stephen A. Kozcac, a Democratic candidate for
President, alleged, inter alia, that Dartmouth College's
refusal to include him in a Democratic primary debate
made it a partisan event. Dartmouth's selection
criteria were modeled after the League's 1984 criteria.
The Commission ruled once again that these criteria were
fair and nonpartisan.
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B. The Commission's Interpretations of the
Presidential Primary matching Payment Account
Act Have No Relevance to a Determination of
Whether the League Has Violated the
.Comission's Debate Regulations

The complainants assert that the Commission's

interpretations of federal election laws relating to

federal matching funds require the Commission to hold

that the League has violated the debate regulations by

not including Dr. Fulani. This contention is baseless.

The Presidential Primary Matching Payment Account

N Act, 26 U.S.C. 11 9031-42 (1982), and interpretations

under it have nothing whatsoever to do with selection of

debate participants. Although the complainants refer to

0 a series of Commission Advisory opinions over the past

thirteen years which they say establish that independent

C3 candidates such as Fulani are active participants in the

nomination phase of the Presidential election and

therefore eligible to qualify for primary matching

funds, the complainants cite only two Advisory opinions,

CC FEC AO 1983-47 and FEC AO 1984-11. These Advisory

opinions are merely interpretations of a law which

itself provides that candidates seeking the Presidential

nomination "by a political party" may be eligible for

matching funds 16 and are not indicative of the

commission's views on debate selection criteria.

16 26 U. S. C. § 9033 (b) (2) (1982) .
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Dr. Fulani's eligibility for matching funds and

her participation in the primary process of some minor

parties has nothing whatsoever to do with the partisan

or nonpartisan nature of the League' s debates.

Dr. Fulani has been excluded from the respective

Republican and Democratic debates because she is not

seeking the nominations at issue in those debates. That

is in no way a partisan act, as has been determined not

only by the Commission in its debate regulations but

also by the federal district court in its recent

decision in a case against the League brought by the

complainants.

In that suit complainants asserted, inter Jai,

that the League had breached an implied contract to act

in a nonpartisan manner and had violated the Internal

Revenue Code's ban on partisan activities by conducting

major party Presidential primary debates without

CM inviting minor party candidates such as Dr. Fulani. 
17

cc Both the Secretary of the Treasury and the Commissioner

of Internal Revenue joined the League in arguing that

the League's Presidential primary debates are

nonpartisan.1is The court held that Dr. Fulani's claim

17 Sweet Opinion.

18 See Federal Defendants' Memorandum in opposition to
Plaintiffs' Motion for a Preliminary Injunction, a copy
of which is attached as Exhibit 1.
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that the League has conducted its primary debates in a

partisan manner had no support in law or fact and cited

the Commission's debate regulations and Explanation and

Justification with approval. 1 Thus, the Commission's

position is fully supported by the court, the Secretary

of the Treasury, and the Commissioner of Internal

Revenue.2

II. THERE IS NO BASIS FOR ANY OTHER
RELIEF SOUGHT BY COMPLAINANTS

The complainants allege that the League's

Presidential primary debate selection criteria are

discriminatory on the basis of race and sex and that, if

o the Commission interprets its regulations to permit the

- League to utilize such criteria, then it is

0 1 Sweet Opinion at 23.

20 Even if the Commission were to agree with the
complainants and decided to overturn its debate
regulations, it could not find any violation by the
League. The Federal Election Campaign Act provides
that:

Notwithstanding any other provision
of law, any person who relies upon any
rule or regulation prescribed by the
commission in accordance with the
provisions of this section and who acts
in good faith in accordance with such
rule or regulation shall not, as a
result of such act, be subject to any
sanction provided by this Act or by
chapter 95 or chapter 96 of Title 26.

2 U.S.C. J 438(e) (1982). The League has acted in
reliance upon and fully complied with the Commission's
debate regulations as promulgated and accordingly cannot
be subject to sanctions for any alleged violation.
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participating illegally in the discrimination in

violation of Title VI of the Civil Rights Act and Title

IX of the Education Amendments of 1972 and their

implementing regulations. These claims are utterly

without basis and at any rate are not within the

Commission' s jurisdiction. 2

The commission has jurisdiction to enforce the

provisions of the Federal Election Campaign Act and

Chapter 95 and 96 of Title 26, 22 but not to enforce the

provisions of federal laws prohibiting race and sex

21 Because the debate selection criteria utilized by

0 the League are nonpartisan, the Commission must rejecto the complainants' allegation that the failure of the
- League to register and to report as a political action

committee violates 2 U.s.c. § 433(a) and J 434 because
the funds expended to defray costs in staging the debate
are contributions or expenditures under 11 C.F.R.

o §§100.7(b)(21) and 100.8(b)(23).

~1 The Commission must similarly reject the
complainants' request for a rulemaking. In this
enforcement proceeding pursuant to 11 C.*F.*R., Part 111,
the Commission cannot initiate rulemaking, but can only
determine whether a violation of the current federal
election laws or regulations has occurred. Furthermore,
there is no basis whatsoever for the Commission to
change its debate regulations.

The complainants also allege that the League's
activities violate First Amendment principles of
education. The district court authoritatively ruled
that the First Amendment is inapplicable to the League's
activities because they do not constitute state action
and there is no merit to Dr. Fulani's First Amendment
claims. Sweet Opinion at 18 and n.4. Furthermore, the
Commission has no jurisdiction to determine First
Amendment issues.

22 2 U.S.C. § 437d(a) (6) (1982).



419

discrimination. Moreover, as the complainants are well

aware, their race and sex discrimination claims are

currently pending before the U.S. District Court for the

Southern District of New York. 
23

Indeed, the complainants' urgent request for the

Commission to conduct a survey of the sex, race, and

national origin of Presidential candidates is nothing

more than an attempt to force the Commission to develop

the evidence that the court has held the complainants

0 must marshal and present to the court. According to

cc Judge Sweet,

%0 At this stage of the litigation,

C3 Fulani has not demonstrated thelikelihood that she will be able to
- prevail on her claim of disparate

impact. Although she has presented
undocumented historical data listing
black and female presidential and vice-

o presidential candidates from minor
parties, she has not identified the
race and sex of the 140 current non-

0 major party presidential candidates oro the race and sex of the 141 current
co candidates for the Republican or

Democratic nomination. That neither
cc major party has ever nominated a black

or a woman for the presidency is not
proof that the League's criterion for
its primary debates has a
dispropotionate impact on blacks or
women.

There is no reason for the Commission to assist the

complainants in meeting their responsibility to develop

23 See Sweet Opinion at 27.

24 Sweet Opinion at 21-22 (footnotes omitted).
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evidence for their private suit against the League, and

it should not do so.

In this proceeding, the complainants have done no

more than make allegations upon information and belief

that three out of four nonuajor party candidates who

have raised $5000 for their campaigns are minorities or

females. Obviously, even if the Commission had

jurisdiction to consider Fulani's claims of race and sex

discrimination, this "evidence" is insufficient to

N support any finding that the League's criteria are

discriminatory.

For the reasons set forth herein, the commission

should take no action against the League or Nancy Neuman

in connection with the complaint.

co Respectfully submitted,

Erosley4ornf
Arnold & Porter
1200 New Hampshire Ave., N.W.
Washington, D.C. 20036

Attorney for the
League of Women Voters
Education Fund and
Nancy Neuman

Dated: May 20, 1988



UNITED STATES DISTRICT COURT 
-SoUHR DISTRICT OF NEW ZORK

DR. LENORA B. FULANI Ati.,)

Plaintiffs,

against -) 88 Civ. 1441 (RWS)
LEAGUE OF WOMEN VOTERS EDUCATION )FUND a ..

Defendants.

VERIFIED STATEMENT OF
00 GRANT P.- THOMPSON. ESO.

Grant P. Thompson, Esq., deposes and says:

0 1. 1 am Executive Director of the defendant
-W League of Women Voters of the United States ("1LWVUS"1)

and the defendant League of Women Voters Education Fund
o ("the League"l). I make this verified statement in

Opposition to the plaintiffs' motion for a preliminary
C injunction against Democratic Presidential primary
on debates and Republican Presidential primary debates

sponsored by the League. As Executive Director of the
League, I have participated extensively in organizing
and structuring these debates.

2. LWVUS is a nationwide nonprofit organization
with approximately 1225 state and local leagues
operating throughout the fifty states, the District of
Columbia, Puerto Rico, and the Virgin Islands. LWVJS is

1 0



exempt from federal income taxation under
Section 501(c) (4) of the Internal Revenue Code. LWVIS
has approximately 110,000 members. LWvUS is dedicated
to promoting active and informed participation of
citizens in government. LWVUS is prohibited by its
certificate of incorporation and by-laws from
participating or intervening in any political campaign
on behalf of a candidate or from engaging in any other
partisan political activity, and it does not do so.

3. LWVUS is not a sponsor of the 1988
Presidential primary and general election debates which
are sponsored by the League, and LWVEJS has not
participated in formulating or applying the League's

- selection criteria for participants in those debates.
LWVtIS played no role in the decision of the League not

C) to invite plaintiff Fulani to participate in the
League-sponsored Democratic and Republican Presidential
primary debates.

4. The League is a separate, nonprofit trust
CC established by LWVUS in 1957 and devoted exclusively to

educational purposes. The League is exempt from federal
income taxes under Section 501(c) (3) of the Internal
Revenue Code. As a 501(c) (3) organization, the League
is prohibited from participating or intervening in any
political campaign on behalf of any candidate and from
engaging in any partisan political activity, and it does

2 -



not do no. Like LWVuS, the League is dedicated to
promoting an informed electorate and encouraging active
participation in the democratic process.

S. Since its founding in 1957, the League has
spon scod a variety of nonpartisan candidate debates and
forums. For example, in 1976 the League sponsored four
Democratic Presidential primary debates, one Vice-
Presidential general election debate, and three
Presidential general election debates. in 1980, the
League sponsored three Republican Presidential primary

debates and two Presidential general election debates.
In 1984, the League sponsored four Demoicratic

'CPresidential primary debates, one Vice-Presidential
0 general election debate, and two Presidential general

election debates.

0 6. The League's purpose in sponsoring
Presidential debates is to educate the nation's
electorate in a nonpartisan manner about the issues in
the Presidential primary and general election campaigns

cc, and about the positions of candidates on these issues
and to stimulate increased voter interest and
particip ation in the electoral process. In planning its
1988 Presidential debates, the Board of Trustees of the
League decided, as it had consistently done in the past,
that the debates' educational function would be
furthered by having separate general election and
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primary election debates. It further decided that two
sets of primary debates should be held Democratic
Presidential primary debates to which only significant
candidates for the Democratic Party's Presidential
nomination would be invited and Republican Presidential
primary debates to which only significant candidates for
the Republican Party's Presidential nomination would be
invited. The Board intended the primary debates to help
the voters to make an informed choice in the Republican
and Democratic primary elections by bringing together in

- one forum the significant candidates for the Democratic
Party's Presidential nomination and in another forum the
significant candidates for the Republican Party's
Presidential nomination.

7. The debates were scheduled by thie League to
coincide with what the League considered to be
significant dates in the Democratic Party's nominating
process and the Republican Party's nominating process.
The League's schedule of Democratic Presidential primary
debates and Republican Presidential primary debates for
1988 is as follows:

Democratic Presidential primary debateFebruary 13
Manchester, New Hampshire

Republican Presidential primary debateFebruary 14
Manchester, New Hampshire



Republ ica,
March 5
Nashville,

Democratic
March 6
Nashville,

Democratic
April 16
Rochester,

Repubi icar
April 17
Rochester,

Republ icani
June 4
Torrance,

Democratic
June 5

aPresidential primary debate

Tennessee (Canceled)

Presidential primary debate

Tennessee (Canceled)

Presidential primary debate

New York

Presidential primary debate

New York

Presidential primary debate

California

Presidential primary debate

Torrance, California

8. In deciding to hold Republican and Democratic
primary debates, the Board of the'League decided that
such a format would further the League's educational
purposes. In the Board's view, the League's goal of
fostering voter education and participation in the
electoral process is furthered by holding debates in
which a substantial number of voters has an interest.
The Board determined that a substantial number of voters
is interested in the primary elections of the Republican
and Democratic parties. However, the voter interest in
minor-party primaries is slight, and the Board decided
that debates among candidates for the nomination of any
particular minor party would not generate sufficient
voter interest to justify holding such debates-. The
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relative voter interest in major party and minor party
primaries is demonstrated by the fact, into aliai, that
membership in the Republican and Democratic parties is
extremely large, while no minority party in the U.S. has
a substantial number of members.

9. The League's debates have always included
only candidates who are competing against one another in
a particular election or set of elections: the
Democratic Presidential nomination process, the
Republican Presidential nomination process, or the
Presidential general election. in 1988 the League is
continuing this tradition. This format has been
designed by the League to promote voter information
concerning the particular candidates among whom the
voter must choose in an election. The inclusion of

0 persons who are not candidates for a particular election
qW in a debate would not further, and would detract from,
C" the League's educational purposes in arranging the

(Er debates.

cc,10. The Board of the League decided that the
appropriate time to hold the Presidential primary
debates, is in the winter and spring of 1988 when the
primary elections are taking place and when voter
interest is focused on the Democratic and Republican
primary elections. The appropriate time for the
Presidential general election debates,. in the Board's
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view, is the fall of 1988 when voter interest turns from
the selection of the Republican and Democratic nominees
to the election of the President, The Board has
scheduled the League's debates accordingly.

11. The plaintiffs in this action are arguing in
effect that any debate held by the League during the
Presidential pr'imary season must be open to candidates
for the Presidency even if they are not candidates for a
particular party's nomination -- that is, that the
League must hold only Presidential general election
debates even during a time when voter interest is

Oh focused on Republican and Democratic party-nominations
'C and not on the general election. Such a requirement

would greatly impair the educational value of its
debates and would greatly inhibit the League's ability
to inform voters about their decisions in the primary

qW election of the party of their choice. Furthermore, it
C is quite unlikely that the candidates for the Democratic
on and Republican Presidential nominations would agree to
OC. participate in such a debate during the Presidential

primary season.

12. The League's debate format is based on the
political system in the United States. The plaintiffs
complain about that system and other matters over which
the League has no control: the major parties and their
nomination processes, the news media and their failure
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to cover plaintiff Fulani, the lack of voter interest in
plaintiff Fulani and the state elections laws.

13. The League's Board adopted the "11988 League
of Women Voters Education Fund Democratic Presidential
Primary Debates Participant Selection Criteria" and the
"1988 League of Women Voters Education Fund Republican
Presidential Primary Debates Participant Selection
Criteria" on April 2, 1987. Copies of the selection
criteria are attached hereto as Attachment A and
Attachment B. The sole objective of the Board in
adopting these selection criteria was to structure the
debates so as to further the nonpartisan educational

C) Purpose Of the debates while at the same time complying
fully with all applicable law.

14. The three basic criteria for selection

o adopted by the League were:
a. The candidate must have made a public

announcement of his or her intention to run for the
or' Democratic Party's nomination for President (as to the
cri Democratic Presidential primary debates) or for the

Republican Party's nomination for President (as to the
Republican Presidential primary debates).

b. The candidate must be legally qualified to
hold the office of President.

c. The candidate must be a significant candidate
for the Democratic Party's nomination for President (as
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to the Democratic Presidential primary debates) or for
the Republican Party's nom~ination for President (as to
the Republican Presidential primary debates).

15. Plaintiff Fulani clearly and admittedly does
not meet the first criteria described above -- that is,
she has not made a public announcement of her intention
to run for the Democratic Party's nomination for
President or for the Republican Party's nomination for
President. Therefore, plaintiff Fulani does not meet
the '.988 League participant selection criteria for the

& primary debates, It is for this reason, and this reason

%0 alone, that plaintiff Fulani has not been invited to

C participate in the Presidential primary debates
sponsored by the League. Because plaintiff Fulani
clearly does not meet this criterion, the League has not
considered whether she would satisfy the criterion of
significance.

0 16. In making its decision not to invite
M l i t f ul n o p r i ip t n t e p im r d b t splitfouaitopriiaeirhepiaydbts

the League gave no consideration whatsoever to pliaintiff
Fulani's race, color, national origin or sex and did not
decide to exclude her on any such grounds.

17. Furthermore, the League did not exclude
plaintiff Fulani in order in any way to harm or to
oppose her candidacy for the Presidency or to further or
to support the candidacy of any other person or persons.

9 -



18. The selection criteria adopted by the League
for its 1988 Presidential primary debates are the same
in all respects as the selection criteria used by the
League in the 1984 Democratic Presidential primary
debates sponsored by it. In 1984 those selection
criteria were considered by the Federal Election
Commission pursuant to a complaint concerning them tiled
by Lyndon LaRouche, a Democratic candidate whom the
League did not invite to participate in the debates.
The Federal Election Commission found that there was no
basis to find that the selection criteria did not
comport with the Federal Election Commission's

0 requirements of nonpartisanship. The selection criteria
were also unsuccessfully challenged by Mr. LaRouche
before state and federal courts in Pennsylvania and

o before state courts in Texas.
~qrn 19. As stated in the League's selection criteria

for its Presidential primary debates, the League
CD considers a number of factors in assessing the
or significance of a candidate for the Democratic or

Republican Presidential nomination. Eligibility for
matching payments is merely one of such factors. other
factors include active campaigning in a number of
states, recognition by the national media as a candidate
requiring media, attention, the extent of campaign
contributions and national voter poll results. The
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League assesses all information available to it relating
to these factors in making a decision as to whether a
candidate is a significant candidate worthy of receiving
an invitation to participate in a primary debate.

20. According to paragraph 16 of Gary Sinawsjci's
affidavit dated March 14, 1988, in support of the
plaintiffs' motion for a preliminary injunction,
plaiLntiff Fulani is the only announced candidate for the
New Alliance Party. Under the Federal Election
Commission's rules on election debates, even if the

OD League's Board were to determine that it should hold a
& Presidential primary debate among candidates for the

%0 nomination of a minor party, the League would not be
0 able to conduct such a debate unless two or more

candidates for the minor party's nomination were to

0 participate.

21. As noted above, the League plans to present
a series of Presidential general election debates in the
fall of 1988 involving candidates for the Presidency and
the Vice Presidency. The debates are scheduled for
September 8, 1988, in Birmingham, Alabama; October 6,
1988 in1 Minneapolis-St. Paul, Minnesota; October 23,'
1988, in Boston, Massachusetts; and November 1, 1988, in
Los Angeles, California. One of the debates will
involve Vice Presidential candidates, while three of the
debates will involve Presidential candidates. The
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League will consider sending invitations for these
debates after the Republican and Democratic parties have
chosen their nominees,

22. On October 6, 1987, the Board of the League
adopted the "1988 League of women Voters Education Fund
Candidate Selection criteria for General Elections
Debate Participation." A copy of the selection criteria
is attached as Attachment C. Under the selection
criteria the League will sponsor one Presidential
general election debate to which it will invite only the
nominees of the two major parties. The League's Board

decided to invite the major party nominees and any otherNO significant candidates for the Presidency who meet the

selection criteria of the League to the other two
Presidential general election debates sponsored by the
League. The Board of the League dacided to hold one
debate between the nominees of the two major parties in
recognition of the central role the two major parties

play in our political system and the undeniable
substantial voter interest in the positions on issues
espoused by the nominees of those parties. This
decision insured that the nation's voters are given at
least one opportunity to hear the two major parties'
nominees debate each other one-on-one.

23. In terms of selection for participation in
the Presidential general election debates, there is

- 12 -



ample Justification for treating the candidates of major
parties differently from non-major party cand idates.
Major party nominees already have demonstrated voter
interest and support by virtue of their nomination.
Non-major party candidates, however, have not met any
similar test. It is therefore necessary for the League
to ascertain whether non-major party Presidential
candidates have the support of a significant portion of
the electorate in addition to their being eligible for
office and theoretically capable of-winning the

0 election.

24. The League will apply three basic criteria
C) for inviting non-major party candidates to participate

in the Presidential general election debates:

a. Constitutional eligibility.

o b. Ballot accessibility.

c. Demonstrated significant voter
interest and support.

These basic criteria are further elaborated in the
cr; selection criteria attached as Attachment C.

25. The League's 1988 selection criteria for the
Presidential general election debates are in all
substaniial respects the same as the 1984 selection
criteria used by the League. Sonia Johnson, the
Citizens Party candidate for the Presidency in 1984, was
not invited to participate in the League's general

- 13 -



election debates despite her eligibility for federal
matching funds. She unsuccessfully challenged the
selection criteria before the Federal communications
Commission and the United States Court of Appeals for
the District of Columbia circuit.

26. If plaintiff Fulani is interested in
participating in the Presidential general election
debates of the League, the League will consider in
August 1988 an application made on her behalf that
attempts to establish that she meets the League's

selection criteria for non-major party candidates.
0 27. The League has demonstrated that it is

willing to include independent candidates who are
significant candidates for the office of the Presidency
in Presidential general election debates. In 1980 John

o) Anderson appeared in one of the League's Presidential
1W general election debates at a time when he was running
0 as an independent candidate for the Presidency.
CO 28. On March 1, 1988, the League canceled the

Democratic Presidential primary debate and the
Republican Presidential primary debate scheduled for
March 5, and 6, 1988, in Nashville, Tennessee. The
League's reasons for canceling these debates had nothing
whatsoever to do with the request that plaintiff Fulani
participate in the debates. The Republican Presidential
primary debate was canceled because only one of the

- 14 -



League's invitees accepted the invitation to participate
in the debate. A number of the invited participants for
the Democratic Presidential primary debate canceled
their appearances, leavfIgq only two invitees who were
willing to participate in that debate. The League
canceled that debate because of the limited
participation in it.

29. The League of Women Voters of the City of
New York Education Fund, Inc. has not participated in
any way in sponsoring the League's 1988 Presidential

N debates, in establishing the selection criteria or
0 format of such debates, or in deciding not to invite

C3 plaintiff Fulani to participate in the Presidential
primary debates. The League alone is the sponsor of the
debatesI decided upon the format and selection criteria

0 for the debates, and decided not to invite Dr. Fulani to
qW participate in the debates.

30. The League has received a grant from the
U.S. Department of Energy in the amount of $274,287.

CO This grant is for the purpose of conducting an education
project concerning nuclear energy. The League has also
received a grant from the U.S. Environmental Protection
Agency in the amount of $100,000 for the purpose of
conducting a drinking-water survey. None of the funds
from these grants has been or will be used in any way
with regard to the League's Presidential debates. The

- 15 -



League in not currently the recipient of any other

federal funds.

I hereby certify under penalty of perjury under

the laws of the United States that the foreqoing is true
and correct to the best of my knowledge and belief.

Fant P. Tompson

Washinqton, D.C.
March 27, 1988

0

0

0
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1988 LEAGUE OF WOMEN VOTERS EDUCATION FUND
DEMOCRATIC PRESIDENTIAL PRIMARY DEBATES

PARTICIPANT SELECTION CRITERIA

The League of Women Voters Education Fund will sponsor during the
1988 election season a series of primary debates among significant
candidates for the Democratic Party's nomination for President. The
purpose of these debates is to educate the nation's electorate in a
nonpartisan manner about the issues in the 1988 Presidential campaign
and about the positions of candidates on these Issues and to stimulate
increased voter interest and participation in the electoral process.

The League's goal of foster-Ing voter education and participation
in the electoral process is furthered by inviting to debate only
candidates in whom a substantial number of voters has an interest.
Inclusion of candidates in whom there is little voter interest would

o result in debates that are too long or that do not provide sufficient
time for the meaningful expression of views by significant candidates.

I'~. Accordingly, the League has chosen to limit participation in its 1988
Democratic primary debates to candidates who present a significanto national candidacy for the Democratic nomination for President.

Candidates who meet the following criteria will be invited to
I.. participate in the League's 1988 Democratic primary debates:

o) 1. The candidate must have made a public announcement of his or
her Intention to run for the Democratic Party's nomination for
President.

2. The candidate must be legally qualified to hold the office of
President.

co3. The candidate must be a significant candidate for the
Democratic Party's nomination for President.

In assessing the significance of a candidacy, the League will
consider a number of factors including the following:

-- Eligibility for matching payments under the
Presidential Primary Matching Payment Account
Act (26 U.S.C. Chapter 96). This criterion
furthers the identification of significant
candidates by focusing on those candidates who
are significant enough to solicit, and have
sufficient voter support to receive,
contributions from a number of persons in a
number of states.



-- Active campaigning in a number of states for the
Democratic Party's nomination. Candidates who
have established an active campaign presence in'
several different states may pose a significant
ntational candidacy for the Democratic Presidential
nomination. A candidate's efforts to be named on
primary ballots, his or her fundraising activities#
the extent of the candidate's campaign organization#
the amount of his or her campaign appearances# as
well as any other factors evidencing substantial
campaign activity, may be considered.

-- Recognition by the national media as a candidate
0 meriting media attention. Since media coverageC of particular candidates by major newspapers and
N television networks tends to evidence a recognition

by the national media of substantial voter interesto in a candidate and serves Independently to foster
such interest, this. criterion is an appropriate
consideration in determining the significance of
particular candidates in the national campaign.

o0- Other factors. The League may consider such other
qW factors that in the League's good faith judgment

may provide substantive evidence of nationwide
0 voter interest in a candidate, such as the extent

of campaign contributions and national voter poll
cf% results.

Adopted by LWVEF 4/2/87



1988 LEAGUE OF WOMEN VOTERS EDUCATION FUND
REPUBLICAN PES IDEN TIAL PRIMARY DEBATES

PARTICIPANT SELECTION CRITERIA

The League of Women Voters Education.Fund will sponsor during the
1988 election season a series of primary debates among significant
candidates for the Republican Party's nomination for President. The
purpose of these debates is to educate the nation's electorate in a
nonpartisan manner about the issues in the 1988 Presidential campaign
and about the positions of candidates on these issues and to stimulate
increased voter interest and participation in the electoral process.

The League's goal of fostering voter education and participation
in the electoral process is furthered by inviting to debate only

o candidates in whom a substantial number of voters has an interest.
Inclusion of candidates in whom there is little voter interest would
result in debates that are too long or that do not provide sufficient

0 time for the meaningful expression of views by significant candidates.
0 Accordingly, the League has chosen to limit participation in its 1988
- Republican primary debates to candidates who present a significant

national candidacy for the Republican nomination for President.

Candidates who meet the following criteria will be invited toC participate in the League's 1988 Republican primary debates:

1. The candidate must have made a public announcement of his or
C her intention to run for the Republican Party's nomination for

President.

CC2. The candidate muse be legally qualified to hold the office of
President.

3. The candidate must be a significant candidate for the
Republican Party's nomination for President.

In assessing the significance of a candidacy, the League will
consider a number of factors including the following:

-- Eligibility for matching payments under the
Presidential Primary Matching Payment Account
Act (26 U.s.c. Chapter 96). This criterion
furthers the identification of significant
candidates by focusing on those candidates who
are significant enough to solicit, and have
sufficient voter support to receive, contributions
from a number of persons in a number of states.



-~Active campaigning in a number of states for the
Republican Party's nomination. Candidates who
have established an active campaign presence in
several different states may pose a significant
national candidacy f or the Republican Presidential
nomination. A candidate's efforts to Soe named
on primary ballots, his or her fundraising
activities, the extent of the candidate's campaign
organization, the amount of his or her campaign
appearances, as veil as any-other factors evidencing
substantial campaign activity, may be considered.

-- Recognition by the national media as a candidate
meriting media attention. Since media coverage
of particular candidates by major newspapers and
television networks tends to evidence a recognition
by the national media of substantial voter interest
in a candidate and serves independently to foster'
such interest, this criterion is an appropriate

O consideration in determining the significance of
particular candidates in the national campaign.

-- Other factors. The League may consider such other
factors that in the League's good faith judgment0 may provide substantive evidence of nationwide
voter interest in a candidate, such as the extent
of campaign contributions and national voter poll
results.

Adopted by LWVEF 4/2/87



1988
LEAGUE OF WOMEN VOTERS EDUCATION FUND
FR CANDIDATE SELECTION CRITERIA
FRGENERAL ELECTION DEBATE PARTICIPATION

ADOPTED October 6, 1987

It is the intention of the League of Women Voters Education Fund
(LWVEF) to sponsor a series of nonpartisan debates among significant
candidates for the offices of President and Vice President of the
United States in the 1988 general election.

The LWVEF sponsors the debates to educate the public about the issues
in the campaign and the candidates' positions on those id'sues. At the
same time, the debates are intended to stimulate and to increase voter
interest and participation in the general election. These purposes are

C best served by inviting to participate in the debates only those
candidaces who have a possibility of winning the general election and
who have demonstrated a significant measure of nationwide voter

0 interest and support.

In recognition of the central role the two major parties play in our
political system and the undeniably substantial voter interest in the
positions on issues espoused by the nominees of those parties, the
L'WVEF will sponsor one presidential debate to which it will invite only
the nominees of the two major parties. This debate will ensure that
the nation's voters are given at least one opportunity to hear the two

C."I major parties' nominees debate each other one on one. Invitations to
C' the other debates in the series will be extended to the nominees of the

two major parties and may be extended to other significant candidates
who meet the selection criteria of the L'WqVEF.1

The criteria for selecting candidates to participate in the debates
have been developed in light of the requirements of the Federal
Election Commission and the purposes of the debates. Federal Election
Commission regulations permit the LWVEF to sponsor nonpartisan
candidate debates. The structure of such debates is left by the FEC
"tto the discretion" of the LWVEF "Provided that (1.) such debates
include at least two candidates, and (2) such debates are nonpartisan
in that they do not promote or advance one candidate over another."

The LWVEF has adopted criteria for selection which it believes are
nonpartisan, are capable of objective application, are understandable
by the general public, and draw upon the LWVEF's long history of
involvement in and study of policy issues inherent in sponsorship of
nonpartisan candidate debates.

The criteria are designed to ensure that the debates further the
LWVEF's educational purposes.



The LWVEF will invite the presidential nominees of the two major
parties to each of its presidential debates. In the event that the
LWVEF schedules a vice presidential debate, the running mates of these
nominees will be invited to participate in the vice presidential debate.

The eligibility for participation of non-major party candidates in the
debates which may include non-major party candidates will be determined
by the LWVEF Initially in August 1988 on a case-by-case basis pursuant
to the selection criteria discussed below. In the event that the LWVEF
schedules a vice presidential debate, the running mates of presidential
candidates eligible to debate automatically will be eligible to
participate In that vice presidential debate.2

There are three basic criteria for inviting Presidential candidates to
debate: (1) constitutional eligibility; (2) ballot accessibility; and
(3) demonstrated significant voter interest and support. Throughout
the debate series, the LWVEF will retain the option to reassess the
participation of non-major party candidates in the event of
significantly changed circumstances. The LWVEF may do so in order to
determine whether any additional candidates who did not meet the

O criteria in August have become eligible pursuant to those criteria to
be invited to participate in the remaining debates or whether
participation by a non-major party candidate would no longer advance

o: the purposes of the debates, because he or she no longer meets the
criteria.

SELECTION CRITERIA FOR NON-MAJOR PARTY
o PRESIDENTIAL CANDIDATE PARTICIPATION

C 1. CONSTITUTIONAL ELIGIBILITY CRITERIO0N

CV Only those Cdndidates who meet the eligibility requirements of Article
II, Section 1, of the Constitution will be invited to participate in

cc the debates since the purposes of the L*WEF would not be served by
permitting participation of the candidates who are ineligible to
become President.

11. BALLOT ACCESS CRITERION

I. A Presidential candidate must be on the ballot in a sufficient
number of states to have a mathematical possibility of winning a
majority of votes (270) in the Electoral College.

EXPLANATION: One of the LWVEF's purposes in sponsoring the debates is
to educate the public about the candidates who may become President of
the United States in the general election. A candidate must win a
majority of electoral votes to be elected. Adoption of a standard that
allows participation in the debates by candidates who are not on enough
ballots to win in the Electoral College would not further that
purpose,



&

2. At the time the LWVEF decide. wham to invite co debate, it is
possible that in a number of states there vill be no clear indication
of candidate ballot status. In some states, a candidate may have filed
the requisite numbers of signatures but not be officially certified on
the ballot. In others* there may be legal challenges to (1) early
filing deadlines and (2) independent and third party candidate
petitions. In addition, candidates still may be in the process of
qualifying to be on ballots when the LWVEF is making its decisions on
participants.

The LWVEF will request non-major party candidates who have expressed an
interest in participating in the debates to provide it with reasonable
assurances that they will meet the ballot access criterion by the date
of the election. The LWVEF will then assess whether the candidate is
likely to qualify, taking into account, for example, the number of
signatures already collected, the extent of the candidate's past
efforts to qualify, and the likelihood chat the. candidate's planned
efforts will be successful. To the extent indicated, che LWVEF will
confirm with appropriate state officials the facts presented to it.

EXPLANATION: The LWVEF will not require candidates to be qualified on
the requisite number of ball-ots at the time it needs to issue
invitations to debate. This is because the law in some states permits

Cy candidates to qualify to be on the ballot after the time that the LWVEF
0 will need to make its decisions. The LWVEF will not require candidates
- to meet a more onerous ballot access criterion than that required by

the states themselves; what the LWVEF seeks to ascertain by this
criterion is whether a presidential candidate has a possibility of

0 winning a general election in November.

47 1U1. DEMONSTRATED SIGNIFICANT VOTER INTEREST AND SUPPORT CRITERION

The L'AVEF will also require that non-major party ?residential
candidates have significant voter interest and support. For all
debates but its debate between the two major party nominees, the LIATEF,

cc exercising its "good faith editorial judgment,"3 will decide whether
any non-major party candidates satisfy the standard of having
demonstrated significant voter interest and support.

In assessing the significance of a candidacy, the LWVEF will consider a
number of factors including the following:

a) Active campaigning in a number of states for the presidency.
Candidates who have established an active campaign presence in a number
of states nationwide may pose a significant national candidacy for the
general election. A candidate's efforts to be named on ballots, his or
her fundraising activities, the extent of the candidate's campaign
organization, the amount and scope of his or her campaign appearances
as well as other factors evidencing substantial national campaign
activity may be considered.

b) Substantial recognition by the national media that a candidate
merits serious national media attention. Since coverage of candidates
by major electronic and print media tends to evidence a recognition of



substantial voter interest in a candidate and serves independently to
foster such interest this criterion is an appropriate consideration in
determining the significance of particular candidates in the national
campaign.

c) Such other factors that in the LWVEF's good faith judgment may
provide substantive evidence of nationwide voter interest in a
candidate, such as national voter poll results.

END NOTES

IThere is ample justification for treating the candidates of major
parties differently from non-major party candidates. Major party
nominees already have demonstrated voter interest and support by virtue
of their nomination. Non-major party candidates, however, have not met
any similar test. It is therefore necessary for the LWVEF to ascertaini

- whether non-major political party presidential candidates have the
support of a significant portion of the electorate in addicion to their

- being eligible for office and theoretically capable of winning the
election.

o 2The LWVEF will not invite any such person to participate in the vice
presidential debate if he or she is not eligible for the office of

- president under Article 11, Section I of the U.S. Constitution.

3This phrase was used by former U.S. Representative Frank Thompson,
o then Chairman of the House Committee on Administration, in a 1980

letter to the Federal Election Commission (Congressional Record H1822,
3/12/80) in response to the Commission's decision in the Nashua

C:) Telegraph case, involving candidate selection criteria.



UNITED STATES OF AMERICA
BEFORE THE FEDERAL ELECTION COMMIISSION

IN RE COMPLAINT OF)
DR. LENORA B. FULANI and
LENORA B. FULANI'S COMMIITTEE )
FOR FAIR ELECTIONS)

-against ) MUR No. 2601

LEAGUE OF WOMEN VOTERS EDUCATION)
FUN D and NANCY NEUMAN)

VERIFIED STAEMENT OF GRANT P. THOMPSON, ESQUIRE

- Grant P. Thompson, Esquire, deposes and says:

1. I am Executive Director of the League of

oWomen Voters Education Fund ("the League"). I make this

verified statement in opposition to the complaint filed

in this matter and to supplement and to update my

attached verified statement dated March 27, 1988.

2. In April 1988 the Board of Trustees of the

League canceled the Republican Presidential primary

debates scheduled by the League for April 17, 1988, and

June 4, 1988. It did so because at that time the only

Republican Presidential candidates who met the League's

selection criteria were George Bush and Pat Robertson

and George Bush had announced that he would no longer

participate in primary debates.

3. Paragraph 31 'of the complaint implies that

the League designed its Presidential primary debates in
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order to preserve its institutional role as a sponsor of

Presidential debates and in order not to alienate the

Democratic and Republican parties. This allegation is

untrue. The purpose of the League was to foster voter

education.

4. My attached verified statement dated

March 27, 1988, as updated and supplemented by this

verified statement, continues to be true and correct to

the best of my knowledge and belief.

- I hereby certify under penalty of perjury under

the laws of the United States that the foregoing is true
0 and correct to the best of my knowledge and belief.

0 GaiP.Thompson

ir Washington, D.C.
May 16, 1988

Attachment



UNITED STATES OF AMERICA
BEFORE THE FEDERAL ELECTION COMMISSION

IN RE COMPLAINT OF)
DR. LENORA B. FULANI and
LENORA B.* FULANIS COMMITTEE
FOR FAIR ELECTIONS)

against -)MUR No. 2601

LEAGUE OF WOMEN VOTERS EDUCATION)
FUND and NANCY NEUMAN)

VERIFIED STATEMENT OF NANCY NEUMAN

Nancy Neuman deposes and says:

1. I serve as Chair of the Board of Trustees of

the League of Women Voters Education Fund ("the

- League"). I have held this position since June 18,

1986. As Chair, I have participated extensively in the

o organizing and structuring of the 1988 Democratic

V Presidential primary debates, Republican Presidential

CD primary debates, and Presidential general election

Cr debates sponsored by the League. I make this verified

statement in opposition to the complaint filed in this

proceeding.

2. I have reviewed the verified statements of

Grant P. Thompson, Esquire, dated March 27, 1988, and

May 16, 1988. They are true and correct to the best of

my knowledge and belief.
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I hereby certify under penalty of perjury under

the laws of the United States that the foregoing is true

and correct to the best of my knowledge and belief.

Washington, D.C.
May 16, 1988

C



UNITED STATES DISTRICT COURT
SOT8 N DISTRICT OF NEW YORK

DR. LENORA B. FULANI gt

Plaintiffs,

- against -)86 Civ. 1441 (RWS)

LEAGUE OF WOMEN VOTERS EDUCATION)
FUND A.)

Defendants.

NO VERIFIED STATEMENT OF
VICTORIA HARlAN

Victoria Harian deposes and says:

1. I am the Presidential Debates Director of
C!

defendant League of Women Voters-Education Fund ("the

League"), a position which I have held since March 1984.

LM) I was in charge of the Leagu6's 1984 Presidential

qW debates which included Democratic Presidential primary

debates, Presidential general election debates, and a
Vice Presidential general election debate. I am

currently in charge of the 1988 Democratic Presidential

primary debates, Republican Presidential primary

debates, and Presidential and Vice Presidential general

election debates. I make this verified statement in

opposition to the plaintiffs' motion for preliminary

injunction in the above-captioned action.
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2. The plaintiffs, aotion for preliminary

injunction is supported by an affidavit dated March 14,

1988, by Gary Sinawski. In paragraph 24 of that

affidavit, Mr. Sinawaki refers to correspondence he had

with the League,, which is attached as exhibits to his

affidavit. He states that Exhibit A to his affidavit, a

letter dated January 29, 1986, from him to Dorothy S.

Ridings as president of the League of Women Voters of

the United States ("LWVUSN) was misdated and should have

been dated January 29, 1987. He further states that a

letter attached as Exhibit 8 to his affidavit from

Dorothy S. Ridings, chair of the League, to Gary

o Sinawski dated February 10, 1986, should properly have

- been dated February 10, 1987. Mr. Sinawski is incorrect

in stating that those letters should have been dated

o 1987 rather than 1986. They were received and sent by

the League and LWVUS in early 1986, as dated.
0 Dorothy S. Ridings, who was the recipient and sender of

the letters as the chair of the League and president of

LWVUS, served in those capacities only until June 18,

1986, when she was replaced by N~ancy M. N1euman.

Mr. Sinawski's own letter to Ms. Neuman of February 13,

1987, attached to his affidavit as Attachment C, refers

to the January 29 and February 10 letters as dated 1986,

not 1987.
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3. Similarly in the same paragraph 24 of
Mr. Sinawski's affidavit, he states that he met with
representatives of the League on December 18, 1987. in
fact, he and Jacqueline Salit met with me and Cynthia
Hill, Esq. of the League on December 17, 1987, not
December 18, 1987. During that meeting Mr. Sinawski
asked that the League sponsor primary debates which
would include minor-party and independent candidates and
requested that plaintiff Fulani be included in the
League's Democratic Presidential primary debates and

__ Republican Presidential candidate debates. Cynthia Hill
and I explained that the League has no plans to sponsor

C03 debates of minor-party candidates and independent
candidates at the primary level, but that during the
fall of 1988 the League plans to sponsor Presidential

0 general election debates and to permit the participation
47 of independent or minor-party candidates in two of those

C, debates if any such candidate is determined to be a
Cr significant candidate for the Presidency under the
CD League's selection criteria. We said that the League

would make decisions on whom to invite after the
Democratic and Republican conventions in the summer of
1988 and urged that the Fulani campaign provide the
League with information on the significance of the
Fulani candidacy to be considered at that time. Cynthia
Hill also stated that, if the League were to broaden its
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primary debates to include plaintiff Fulani, it would be
necessary for it to consider the inclusion of other
minor-party and independent candidates in order to act

in a nonpartisan manner.

4. Plaintiff Fulani ran as a candidate in the
Illinois Solidarity Party primary and is on the ballot
as a candidate for the Nebraska New Alliance Party
primary and the California Peace and Freedom Party
primary. Based on the League's research, I believe that
she is not on the primary ballot in any other state.

5. Attached is a copy of a document prepared by

rb the Federal Election Commission listing individuals who
o have declared their candidacy for the Presidency as of

- March 13, 1988. _jU Attachment 1. According to that
document, there were 281 declared candidates for

Co President at that time -- 86 candidates for the
1W Democratic Party nomination for President, 55 candidates

C.71Vfor the Republican Party nomination for President, and
Cr 140 candidates for the nomination of minor parties or

independent candidates.

6. It would be completely unworkable to attempt

to hold a debate to which these 281 persons were

invited. There would be no educational value whatsoever

in attempting to hold such a debate, and the League has

decided not to do so.
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7. At least 27 debates among candidates for the

Presidency have been held so far in this campaign

season, only two of which have been sponsored by the

League. Every single debate among the 27 debates of

which I am aware has been a debate of candidates for the

nomination of the Democratic Party or the Republican

Party. I am not aware of any debates involving minor-

party or independent candidates or of any debates in

which one or more candidates for the Democratic

nomination have debated directly with one or more
0

CV candidates for the Republican nomination.

N 8. In 1976, 1980 and 1984 the League was the

C) sole sponsor of Presidential general election debates.
The Democratic and Republican parties have stated that
they plan jointly to sponsor general election debates in

C1W the fall of 1988.

9. Jesse Jackson, who is black and is a

candidate for the Democratic Party's Presidential

cc, nomination, participated in the League's four 1984
00 Democratic Presidential primary debates and participated

in the 1988 Democratic Presidential primary debate held

by the League in New Hampshire on February 13, 1988.

Jesse Jackson has been invited by the League to

participate in all of its scheduled 1988 Democratic

Presidential primary debates.



'10. Geraldine Ferraro, who is a woman and who

was in 1984 the Democratic Party's nominee for Vice

President, participated in the League's 1984.Vice

Presidential general election debate.

1. Lyndon H. Laflouche, Jr., a candidate for the

Democratic Party's nomination for President, has

qualified to receive Presidential primary matching

funds. He has not been invited to participate in any of

the League's debates.

- 12. The League's debates held in New Hampshire

on February 13 and 14, 1988, were carried by the Cable

News Network ("CNN") and picked up by certain local

o Public Broadcasting System ("PBS"1) television stations
-m and certain local National Public Radio ("NPR"I) radio

stations. CNN plans to cover the remaining Presidential

O primary debates sponsored by the League, and individual

PBS and NPR stations may also decide to carry those

debates.

13. 1 have reviewed the Verified Statement of

Grant P. Thompson, Esq., dated March 27, 1988, in

opposition to the plaintiffs' motion for a preliminary

injunction in this action, a copy of which is attached

as Attachment 2. It is true and 'correct to the best of

my knowledge and belief.
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I hereby certify under penalty of perjury under
the lave of the United States that the foregoing is true
and correct to the best of my knowledge and belief*

24Maian

Dated: March 28,, 1988



Attachment 1, a copy-of a Federal Election
Commission list of the declared candidates for thePresidency as of March 13, 1988, is not attached.

Attachment 2,, a copy of the Thompson VerifiedStatement dated March 27, 1988, is provided separately
above.

CV



UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

DR. LENORA B. FULANI, et al.,

Plaintiffs,

-against -

LEAGUE OF WOMEN VOTERS
EDUCATION FUND, et al.,

Defendants.

-mx

88 Civ. 1441 (RWS)

FEDERAL DEFENDANTS' MEMORANDUM IN
OPPOSITION TO PLAINTIFFS' MOTION
FOR A PRELIMINARY INJUNCTION

RUDOLPH W. GIULIANI
United States Attorney for the
Southern District of New York
Attorney for Federal Defendants

PAUL K. MILMED
Assistant United States Attorney

- Of counsel -
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

DR. LENORA B. FULANI, etaLl.,

Plaintiffs,

against -88 Civ. 1441 (RWS)

LEAGUE OF WOMEN VOTERS
EDUCATION FUND, et al.,

Defendants.

-------------------------------- x

FEDERAL DEFENDANTS' MEMORANDUM IN
OPPOSITION TO PLAINTIFFS' MOTION

CV FOR A PRELIMINARY INJUNCTION

Preliminary Statement

0This memorandum is respectfully submitted on behalf of

defendants James Baker, III, Secretary of the Treasury, and Roscoe

L. Egger, Jr., Commissioner of Internal Revenue (together referred

to as the "federal defendants") in opposition to plaintiffs'

motion for a preliminary injunction requiring them to revoke the

tax exemption of defendant League of Women Voters Education Fund

cr. (the "Education Fund"). As shown below, plaintiffs lack standing

to challenge the Education Fund's tax exemption, and their

complaint fails to state a claim upon which relief can be granted

against the federal defendants. They thus fail to demonstrate

their entitlement to any relief, much less the extraordinary

relief they see~k by the present motion.
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Facts

Defendant League of Women Voters Education Fund is

exempt from federal income tax under Section 501(c) (3) of the

Internal Revenue Code.* In connection with the 1988 Presidential

primary elections the Education Fund is sponsoring a series of

debates among the candidates for the Presidential nomination of

the Republican Party, and a separate series of debates among the

candidates for the Presidential nomination of the Democratic

Party.

NO According to the Amended Complaint, plaintiff Dr.

Lenora B. Fulani is an independent candidate for President.*

She is not seeking either the Republican or the Democratic nomi-
0:

nation, and is not participating in any Republican or Democratic

primary election contest. Plaintiffs*** nevertheless have brought

this action to require the Education Fund to include plaintiff

C7% Section 501(c) (3) of the Code provides an exemption from
cell-federal income tax for an entity "organized and operated

exclusively for * * * educational purposes, and which does not
ce., participate in, or intervene in (including the publishing or

distributing of statements), any political campaign on behalf of
any candidate for public office." Section 501(c) (3)
organizations are exempted from income tax, and contributions
made to them are generally deductible for federal income tax
purposes under Section 170 of the Code, and are also deductible
for federal estate and gift tax purposes under Sections 2055 and
2522 of the Code, respectively.

** It is not disputed that plaintiff Fulani is also black, a
woman, and has qualified for federal Presidential primary
matching funds under the regulations of the Federal Election
Commission. See Amended Complaint, 7. However, none of these
facts is relevant to plaintiff's alleged claims.

** The other plaintiffs are "Lenora B. Fulani's Committee for
Fair Elections," see Amended Complaint 8, and Virginia
Sinclair, a member of the League of Women Voters, see Amended
Complaint, 9.
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Fulani irn its Republican and Democratic Presidential primary

debates, or to prohibit debates which exclude her, and to re-

quire the federal defendants to revoke the Education Fund's

tax exemption if it does not include her in such primary debates.

The next debates are scheduled to be held on April 16 and 17 in

Rochester, New York.&

The thrust of plaintiffs' complaint is that by failing

to include Dr. Fulani in its Republican and Democratic primary

debates, the Education Fund is exceeding the limitations placed

on organizations classified as tax-exempt under Section

501(c)(3). Specifically, plaintiffs allege that by failing to

include Dr. Fulani the Education Fund is implicitly opposing her

candidacy, and is thus acting in a partisan manner inconsistent

with its tax-exempt status. See Amended Complaint, 1 53.*

As shown below, however, plaintiff Fulani's exclusion

from the Republican and Democratic primary debates fails to

state a claim that the Education Fund is not entitled to a tax

CP exemption under Section 501(c)(3). (Point I, infra). Moreover,

plaintiffs lack standing to challenge the government's tax

treatment of the Education Fund, and the Court lacks jurisdiction

to entertain their suit. (Point II, infra.) Plaintiffs' motion

for a preliminary injunction must therefore be denied.**

* Plaintiffs raise various other claims against the non-federal
defendants. Those claims will be addressed by the concerned
parties and will not be addressed here.

** The federal defendants also note that plaintiffs have never
served them with process as required by Fed. R. Civ. P. 4. The
court therefore lacks personal jurisdiction over them.

-3 -
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Argument

I.

PLAINTIFFS FAIL TO STATE A CLAIM UPON
WHICH RELIEF CAN BE GRANTED AGAINST

-THE FEDERAL DEFENDANTS

In order to qualify for tax exemption under Section

501(c) (3) of the Internal Revenue Code an organization may not

"participate in, or intervene in .... any political campaign on

behalf of any candidate for public office." 26 U.S.C. S 501(c) (3).

Treasury regulations further specify that indirect as well as

OD direct participation or intervention in a campaign is prohibited,

CV and that opposition to, as well as support for, a candidate is

prohibited. Tres. Reg. 5 l.501(c)(3)-1(c)(3)(iii). Plaintiffs

here contend that the League of Women Voters Education Fund has

P- exceeded those limitations in that, by failing to include

o plaintiff Fulani in the Democratic and Republican primary

debates which it sponsors, it is indirectly opposing her

C) candidacy.

Plaintiffs' contention is groundless on its face.

Plaintiff Fulani is admittedly neither a Republican nor a

Democrat, but an independent candidate for President. She

concedes that she is seeking neither the Republican nor the

Democratic Presidential nomination, and is not competing in any

Republican or Democratic primary contest. Because she is not

competing in those contests, the Education Fund's failure to

invite her to join the debate among candidates for the Republican



PM: jikWW
SP-2089/2

nomination or the debate among candidates for the-Democratic

nomination cannot conceivably amount to opposition to her

candidacy: she is simply not a candidate for the nominations at

stake.. (Indeed, in which debate would plaintiffs have Dr. Fulani

Participate?)

Plaintiffs apparently seek to avoid the absurdity of

their position by ignoring the fact that the Education Fund

sponsors separate debates for the Republican and Democratic

candidates. Plaintiffs would consider them as multi-party

debates, misleadingly referring,,for example, to "(tihe League's

CV policy of only inviting Democrats and Republicans to their

K primary forums ..." Plaintiff's Memorandum in Support of Motion
03 for Preliminary Injunction ("P1. Mem.") at 14. Relying on this

misleading premise, plaintiffs argue that exclusion of plaintiff

C111 Fulani from the debates "supports the message ... that only

the Democratic and Republican party nominating processes are to

be taken seriously, and.., opposes (her] candidacy, and.., her

campaign's message that the two-party system is not working."

or Id. But the fact is that there is no bipartisan or multi-party

forum, as there may be prior to a general election,* and excluding

* The present motion does not raise the issue of whether Dr.
Fulani would have some basis on which to assert an entitlement
to participate in such a forum, and the federal defendants do
not express any position on that issue.

- C -
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plaintiff Fulani from a debate among candidates of a single

party (of which she is not a member), who are seeking that

party's nomination (which she is not seeking), says nothing

at all about, much less denigrates, her independent candidacy,*

Plaintiffs seek to make much of the fact that

Dr. Fulani has qua-lified for Presidential primary matching funds

under the regulations of the Federal Election Commission.

According to plaintiffs, the relevance of this fact is that the

FEC, for certain purposes, treats the petition process -- which

o most states require of presidential candidates of minor parties

to qualify for the general election ballot -- as the equivalent

of the primary election and convention process of the major

0 parties.*" Thus, plaintiffs argue, Dr. Fulani is a full-fledged

primary candidate and is entitled to participate in the Education

Fund's primary debates. See Pl. Mem. at 12-14. This argument,

however, does nothing to advance plaintiff's alleged claim.

0' Dr. Fulani has not been excluded from the respective Republican

W_ and Democratic debates because she is not deemed a full-fledged

* Plaintiffs are not suggesting that the Education Fund is
required to sponsor a debate for independent candidates or for
members of plaintiff Fulani's New Alliance Party (if there are
any other candidates competing with her for its nomination).
And, to the extent they are complaining that the Education
Fund's failure to sponsor debates for minor parties elevates the
major parties in general over the minor parties in general,
plaintiffs are simply not alleging partisan activity.

** The FEC Advisory Opinions annexed to Pl. Mem. as Appendix A
do indeed treat the petition process for minor parties candidates
as equivalent to the primary/convention process of the major
parties so as to allow minor party candidates to receive contri-
butions separately for their petition and general election ef-
forts, and to allow minor party candidates to qualify for
primary matching funds. Nothing in those Advisory Opinions
relates to the participation of minor party candidates in
Democratic or Republican Party debates.

- C
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candidate* but because she is not seeking the nomination at issue

in those debates. While she may be competing in some abstract

sense with the Republican and Democratic primary candidates, She

is not competing with them for Republican or Democratic primary

votes.

Moreover, plaintiffs' argument is inherently

contradictory. By contending that Dr. Fulani is entitled to

participate in the debates by virtue of having qualified for

federal primary matching funds (and thus having demonstrated her

- significance as a candidate), plaintiffs are acknowledging that

her exclusion is not a matter of partisanship which could bear

on the Education Fund's tax status. Plaintiffs, in other words,
0) concede that the Education Fund may sponsor debates which

include fewer than all of the candidates, and take issue only

0 with the standards by which the Education Fund evaluates the

significance of the candidates. But in conceding that some

C candidates may be excluded from the Education Fund's debates,

plaintiffs are acknowledging that exclusion per se is not

partisanship. Thus, even under their own view of their claim,

they are in essence challenging only the significance criteria

applied by the Education Fund, and have not stated a claim

implicating its tax-exempt status.

Not surprisingly, plaintiffs have cited no authority

for the proposition that all candidates, or even all significant

candidates, must be permitted to participate in primary debates

among candidates of another party, whose nomination they are not
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seeking.* On the other hand, Federal Election Commission regula-

tion explicitly grant discretion over the structure of debates to

* As noted above, plaintiffs rely upon FEC Advisory Opinions
which treat the petition process which most states require of
independent or minor-party candidates as the equivalent of the
primary/convention process of the major parties for certain
purposes. Thus the FEC has stated that minor-party candidates
may receive contributions in connection with their petition
efforts which will not be applied against limits on contributions
in connection with their general election efforts. AO 1975-44
(copy annexed as part of P1. Mem. Appendix A) at 2-3. The FEC
has also stated that minor-party candidates are eligible to
qualify for primary matching payments under the Matching Payment
Act, A.0. 1983-47, that the primary matching payment period for
minor-party candidates extends until the date on which the last

N major party to do so nominates its presidential candidate, A.O.
1984-11, and that the same matching payment periods apply to
minor-party candidates who are seeking nomination only by state

K political parties as apply to those seeking nomination by national
convention, A.0. 1984-25. (Copies annexed as part of Pl. Mem.

o Appendix A.) Even assuming, however, that the petition process
for minor-party or independent candidates is the equivalent of
the primary/convention process of the major parties for all
purposes, it simply does not follow that minor-party or inde-
pendent candidates must be permitted to participate in a debate

o limited to candidates of one other party. See 11 C.F.R.
S110.13(b), discussed infra.

Plaintiffs also cite Smith v. Allwright, 321 U.S. 649
(1944), in which the Supreme Court held that the Texas Democratic

Cr Party's restriction of membership to whites constituted state

cc, action when it excluded blacks from voting in a primary election.
The Court held that primary elections are an integral part of the
elective process, and are subject to federal law. Again, nothing
in that case requires inclusion in a primary debate of another
party's candidate.

Finally, plaintiffs cite Anderson v. Celebrezze, 460 U.S.
780 (1983), in which the court held unconstitutional a state's
early filing deadline for independent candidates seeking to
appear on the general election ballot in November. The Court
held that the burden of the early deadline fell unequally on
independent candidates and/or new and small political parties
and thus impinged upon associational choices protected by the
first amendment. While the Court recognized the rights of
independent voters and candidates, the right to appear on the
ballot in no way carries with it the right to participate in a
primary debate limited to candidates of another party.

- 0 -
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the organization which stages them, provided only that "(1) such

debates include at least two candidates, and (2) such debates are

nonpartisan in that they do not promote or advance one candidate

over another." 11 C.F.R. S 110.13(b). The Education Fund's

discretion under this regulation certainly extends to its

decision to hold separate Republican and Democratic primary

debates restricted to candidates for the respective nominations

of those parties. Indeed, in promulgating the above regulation,

the FEC specifically explained that "[f br debates at the primary,

caucus or convention level, a staging organization may restrict

participation to candidates seeking the nomination of one

r~b party." 44 Fed. Reg. 76734-35 (December 27, 1979).

0 Plaintiffs' Amended Complaint therefore fails to allege

any facts showing that the Election Fund has acted in a partisan

manner inconsistent with its Section 501(c) (3) tax exemption.*
Plaintiffs have failed to state a claim upon which relief can be

grated against the federal defendants, and their motion for a

preliminary injunction must be denied.**

* Plaintiffs' allegations of constitutional violations by the
federal defendants, see Amended Complaint, ad damnum I (b), claim
that the failure to revoke the Education Fund's tax exemption
violates the first and fifth amendments. Because those allega-
tions rely exclusively on plaintiffs' claim of a violation of
Section 501(c) (3), they fall with it.

** The federal defendants note that plaintiffs' claim for
declaratory relief against them, though not before the court on
the present motion, is also legally insufficient. The Declaratory
Judgment Act specifically prohibits declaratory relief in actions"with respect to Federal taxes" (with certain exceptions not
material here). 28 U.S.C. S 2201(a).

- n
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PLAINTIFFS LACK STANDING TO CHALLENGE
THE FEDERAL DEFENDANTS# TAX TREATMENT
OF THE EDUCATION FUND

Plaintiffs here seek to force the Government to revoke

the tax exemption of an unrelated taxpayer on the ground that

the taxpayer has not complied with the statutory conditions for

retaining that exemption. They manifestly lack standing to

maintain such an action.

The basic principles that govern the question of whether

a plaintiff has standing to maintain a lawsuit in federal court

are well established. A plaintiff must "'allege[ I such a

personal stake in the outcome of the controversy' as to warrant
0 his invocation of federal-court jurisdiction and to justify

exercise of the court's remedial powers on his behalf," Warth v.

Seldin, 422 U.S. 490, 498-499 (1975) (emphasis in original),

quoting Baker v. Carr, 369 U.S. 186, 204 (1962). The "core

0 component" of standing, derived directly from the "cases" or

"1controversies" requirement of Article III of the Constitution,

requires the plaintiff to "allege personal injury fairly

traceable to the defendant's allegedly unlawful conduct and

likely to be redressed by the requested relief," Allen v.

Wright, 468 U.S. 737, 751 (1984). That injury cannot be an

"abstract" one, O'Shea v. Littleton, 414 U.S. 488, 494 (1974);

it must be "'distinct and palpable,'" Gladstone,, Realtors v.

Village of Bellwood, 441 U.S. 91, 100 (1979) (citation

if. _7M
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omitted). The Supreme Court has explained that these

requirements arise out of a "single basic idea -- the idea of

separation of powers#" Allen v. Wright, 468 U.S. 752 -- in that

they demarcate fundamental limits on the role of the fedeal

courts in our tripartite system of government.*

On several occasions in recent years, the Supreme

Court has reaffirmed these basic standing principles and

emphasized that their effect is generally to deny access to the

federal courts by plaintiffs who seek to litigate the claim that

the government is failing to enforce its laws -- in particular,

laws relating to tax exemptions -- against a third party. Most

recently, in Allen v. Wright, supra, the Court held that the
0 parents of black public shool children lacked standing to

challenge the tax-exempt status of allegedly discriminatory

private schools. The Court explained that the plaintiffs'

complaint that the government was not adequately enforcing the

0 tax exemption laws could not alone give rise to standing:

"'(alssertion of a right to a particular kind of Government

* In addition to these constitutional requirements, the Court
has also recognized that the standing doctrine embraces certain
prudential limitations on the exercise of federal jurisdiction,
including "the rule barring adjudication of generalized griev-
ances more appropriately addressed in the representative
branches" (Allen v. Wright, 468 U.S. at 751). The Court has
summarized this aspect of the standing inquiry as "[elssentially,

00.whether the constitutional or statutory provision on which
the claim rests properly can be understood as granting persons in
the plaintiff's position a right to judicial relief" (Warth v.
Seldin, 422 U.S. at 500 (footnote omitted)). In short, a federal
court "'is not the proper forum to press' general complaints
about the way in which government goes about its business" (Allen
v. Wright, 468 U.S. at 760, quoting City of Los Angeles v.
Lyons, 461 U.S. 95, 112 (1983)).- - ___

- 1 1 -
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conduct, which the Government has violated by acting differently,

cannot alone satisfy the requirements of Art. III without draining

those requirements of meaning.'" 468 U.S. at 754 (citation

omitted).

The Court further held that even though the

plaintiffs' more particularized allegation of their children's

diminished ability to receive an eduction in a racially

integrated school was sufficiently concrete and personal to

support standing in some instances, 468 U.S. at 756, it did not

NO do so in that case. The conduct complained of -- i.e., the

IRS's grant of tax exemptions to some racially discriminatory

schools -- was simply too indirect and too far removed from the
0:

desegregation of plaintiffs' schools to support standing. 468

U.S. at 757. As the Court noted, "[f~rom the perspective of the

o) IRS, the injury to (plaintiffs] is highly indirect and 'results

qW from the independent action of some third party....'" Ide,

0~ citing Simon v. Eastern Kentucky Welfare Rights Org., 426 U.S.

CC% 26, 42 (1976). Plaintiffs' claims here are equally remote and

indirect.

Plaintiffs here allege that Dr. Fulani's campaign has

been injured in its ability to compete in some general sense with

the major-party candidates, if not for votes, then indirectly for

funds and publicity. Pl. Mem. at 30-31. Dr. Fulani, however, is

not a competitor of the third party affected by the government's

action here, the Education Fund, but, if anything, is a competitor

only of the major-party candidates who have been invited to
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participate in the Education Fund's debates,*

More importantly, plaintiffs have not alleged that the

Education Fund is in anyway motivated by its tax status in

determining to restrict each of its primary debates to candidates

of one party (as permitted by FEC regulations, supra). Absent

such a showing, any injury to the plaintiffs can hardly be said

to be "fairly traceable" to the challenged government conduct,

and plaintiffs therefore have no standing to maintain this action.**

See Allen v. Wrgt supra, 468 U.S. at 758-59; Simon v. Eastern

Kentucky Welfare Rights Or. supra, 426 U.S. at 42.

* The courts have, of course, recognized that in some cases a
competitive injury can confer standing on a plaintiff to challenge

o an action that most directly affects a third party. See, e.g.,
Clarke v. Securities Inusr Ass'n, _ U.S.1 ___ iOTi. Ct. 750

-(1987); Association oTat Pr-ocessing Service Organizations,
Inc. v. Camp, 397 U.T _1T-0(1970). Buti rmain an absolute
prerequisite to such standing that the plaintiff must suffer a

C! concrete injury "fairly traceable to the (government's) allegedly
unlawful conduct," Allen v. Wright, supra, 468 U.S. at 751.
Certainly that requirement was met in Data Processn and Clarke,
where the challenged agency decisions allowed a class of companies

C71 to compete with the plaintiffs in a particular business. The
Cr~l indirect competitive injury alleged by plaintiffs here, however,

does not satisfy the requirement. Cf. In re U.S. Catholic
Conference, 824 F.2d 156, 165-66 (2d Cir._ 1987)-, cert. granted,
56 U.S.L.W. 3399 (Dec. 7, 1987), where the Court held that there
was a "'colorable basis" for finding that certain advocates of
abortion rights have standing to challenge the tax exemption of
the Catholic Church. In that case, unlike the present one, the
taxpayer was actively advocating a position directly contrary to
plaintiffs. (The Second Circuit held only that the district
court had a colorable basis for exercising jurisdiction, and it
did not purport to rule definitively on plaintiffs' standing.)

** While FEC regulations prohibit the Education Fund from
sponsoring a debate but for its tax-exempt status, see 11 C.F.R.
S 110.13(a), so that it can be said that the injury suffered by
the plaintiffs would likely be "redressed by the requested
relief," Allen v. Wright, supra, 468 U.S. at 751, it is clear
that the "redressability" and "fairly traceable" components of
the constitutional standing inquiry are separate, id. at 753,
n. 19, and both must be satisfied in order to comply with
Article III.

- 13 -
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Conclusion

For the foregoing reasons, plaintiffs' motion for a

Preliminary injunction against the federal defendants must be

denied in all respects..

Dated: New York, New York

March 2 1988

Respectfully submitted,

RUDOLPH W. GIULIANI
United States Attorney for the
Southern District of New York
Attorney for Federal Defendants

By:
PAUL K. MILMED
Assistant United States Attorney

oD One-St. Andrew's Plaza
New York, New York 10007

- Tel. No. (212) 791-9175

0*
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SWEET, D. J.

Plaintiffs Dr. Lenora B. Fulani ("Fulani"), Lenora B.

Fulani's Committee for Fair Elections, and Virginia Sinclair have

moved for a temporary restraining order and preliminary

injunction (a) against defendants League of Women Voters

Education Fund (the "League"), League of Women Voters for the

United States,, and League of Women Voters of the City of New

York, Inc. (collectively, the "League organizations"),

restraining them from conducting any presidential primary debate

to which they do not invite Fulani to participate on equal terms

with the other candidates and (b) against defendants Secretary of

the Treasury (the "Secretary") and Commissioner of Internal

0Revenue (the "Commissioner") (collectively, the "federal

defendants") enjoining them to take action to cause the League to

C: conduct the debates in a nonpartisan manner or, in the

V alternative, to revoke the League's exempt status under section

0o- 501(c)(3) of the Internal Revenue Code (the "Code"). Following

the submission of briefs, affidavits and exhibits, oral argument

was held on April 1, 1988. Upon the findings and conclusions set

forth below, the motion is denied.

The COM~laint

The complaint alleges that the exclusion of Fulani from

the League's primary season debates violates her rights under the



First Amendment. The complaint also asserts that Fulani's

exclusion is a partisan act in violation of Internal Revenue Code

section 501(c) (3), 26 U.S.C. §501(c) (3) (1987 Supp.), and a

discriminatory act on the basis of race and sex in violation of

the Fourteenth Amendment and the League's obligations under Title

VI of the 1964 Civil Rights Act, 42 U.S.C. H§ 2000d-2000d-4

(1981) and Title IX of the Education Amendments of 1972,, 20

U.S.C. §§ 1681-1686 (1978). Finally, the complaint alleges a

breach of contract claim against the League organizations for

their alleged failure to be nonpartisan and to promote the

inclusion of minorities and women to the fullest extent possible

in the electoral process. With respect to the federal

defendants, the complaint alleges that the failure of the
0

Secretary and the Commissioner to revoke the tax exemption of the
League violates both their duties under the Code and plaintiffs'

o ig hts to freedom of speech and association and to equal

protection of the laws under the First and Fifth Amendments.

e!

CM The Parties

Fulani is an African-American woman who was born and

raised in Chester, Pennsylvania. She received an undergraduate

degree from Hofstra University, a Master's Degree in educational

psychology from "-'lumbia University Teachers College, and a Ph.D

in developmental psychology from the *Graduate School and

University Center of the City University of New York. Fulani has



been active in electoral politics for many years, having run as

an independent candidate for Lt. Governor of New York in 1982,

Mayor of New York City in 1985 and Governor of New York State in

1986.

On June 24, 1987, Fulani publicly announced her

candidacy for President of the United States. She is not seeking

the nomination of the Democratic or Republican parties. Running

as an independent, Fulani is seeking to attain a place on the

ballot in all fifty states and the District of Columbia by (a)

meeting petition requirements in a number of states to have her

name on the ballot as an independent, and (b) winning the

nomination of several minor -parties, such as the New Alliance

Party, which is organized in twenty-six states, the Illinois

Solidarity Party, the Peace and Freedom Party of California and

the Labor Farm Party of Wisconsin, that either have a permanent

ballot position or will be petitioning to attain a ballot

position in 1988. As her campaign progresses, Fulani has been

invited to numerous speaking engagements, forums, and interviews,

at the community and local level. She has submitted unrebutted

evidence that she has personally made approximately 210 campaign

appearances in thirty-four states and the District of Columbia,

and has appeared on thirty-eight local and regional television

programs at forty-two stations based in eighteen states; eight

national television programs; 174 local and regional radio

programs on 158 stations based in thirty-two states; and ten



nationally-syndicated radio programs. She and her campaign have

been the subject of 173 articles in local and regional newspapers

and ten articles in national newspapers and magazines.

On January 28, 1988, Fulani was certified by the

Federal Election Commission ("1FEC"1) as eligible for presidential

primary matching funds ("primary matching funds") based on

Fulani'ls "threshold submission," filed with the FEC pursuant to

the Federal Primary Matching Payment Account Act, 26 U.S.C. §

9033 (1987 Supp.), documenting that she had received matchable

contributions exceeding $5,000 from residents of at-least twenty

states in amounts not exceeding $250 from any one contributor.

She is the only woman who has received primary matching funds in

connection with the 1988 election. She is the first black woman

ever to qualify for matching funds. At the time of oral argument

o on the instant motion, Fulani was one of sixteen candidates to

have qualified for federal primary matching funds, eight of whom

had terminated their candidacies.

The League is a private, non-for-profit charitable

trust exempt from federal income taxes. Its goal is to foster

voter education and participation in the electoral process.

Since its founding in 1957, the League has sponsored four

Democratic presidential primary debates, one vice-presidential

general election debate, and three presidential general election

debates. In 1980, the League sponsored three Republican



presidential primary debates and two presidential general

election debates. In 1984, the League sponsored four Democratic

presidential primary debates, one vice-presidential general

election debate, and two~presidential general election debates.

The League's debates-have always included only candidates who are

competing against one another in a particular election or set of

elections: the Democratic presidential nomination process, the

Republican presidential nomination process, or the presidential

general election.

Part of the League's funding consists of grants from

federal agencies. The League has received a grant from the U.S.

Department of Energy in the amount of $274,287. This grant is
0

for the purpose of conducting an education project concerning

nuclear energy. The League has also received a grant from the

o U.S. Environmental Protection Agency ("EPA") in the amount of
47 $100,000 for the purpose of conducting a drinking-water survey.

CN None of the funds from these grants has been or will be used in
on any way in connection with the League's presidential debates.

The League is not currently the recipient of any other federal

funds.

The Debates

The League is the sole sponsor of two presidential

primary debates that Fulani seeks to enjoin by her application



for a preliminary injunction. The League has scheduled a debate

among the candidates running in the Democratic Party primaries

for April 16, 1988 in Rochester, New York, and a debate among the

candidates runn~ng in the Democratic Party primaries for June 5,

1988 in Torrance, California.1  The purpose of the League's

primary debates is to educate the nation's electorate about the

issues in the primary election campaigns and about the positions

of the candidates running in those elections and to stimulate

increased voter interest and participation in the electoral

process. The League scheduled separate Democratic and Republican

0 primary debates in order to permit the voters to hear debate

among the candidates who are competing against one another and in

order to assist voters in making an informed choice among them.2

0
-1 It appears that debates among the candidates running in

the Republican Party primaries scheduled for April 17, 1988 and
11-1 June 4, 1988 in New York and California, respectively, have been
0 cancelled by the League on the basis of its determination that ato the present stage of the campaign there is insufficient voter

interest in Republican primary debates.

2 The League plans to present a series of presidential
general election debates in the fall of 1988 involving candidates
for the presidency and the vice-presidency. The debates are
scheduled for September 8, 1988, in Birmingham, Alabama; October
6, 1988 in Minneapolis-St. Paul, Minnesota; October 23, 1988 in
Boston, Massachusetts; and November 1., 1988 in Los Angeles,
California. One of the debates will involve vice-presidential
candidates, while three of the debates will involve presidential
candidates. The League will consider sending invitations for
these debates after the Republican and Democratic parties have
chosen their nominees.

On October 6, 1987, the Board of the League adopted the
"11988 League of Women Voters Education Fund Candidate Selection
Criteria for General Election Debate Participation." Under the
selection criteria the League will sponsor one presidential
general election debate to which it will invite only the nominees
of the two major parties. The League's Board decided to invite

6



The League invited candidates to participate in the

presidential primary election debates after applying participant

selection criteria adopted by the Board of Trustees of the League

on April 2,, 1987. The basic criteria the League adopted for

selection of participants in the presidential primary debates are

as follows:

1. The candidate must have made a public
announcement of his or her intention to run for the
Democratic (or Republican) Party's nomination for
President.

2. The candidate must be legally qualified to
hold the office of President.

3. The candidate must be a significant candidate
ofor the Democratic (or Republican) Party's nomination

for President.

Under the first criterion, only Democratic candidates have been
invited to participate in the Democratic primary debates, and

only Republican candidates have been invited to participate in

the Republican primary debates. In assessing the significance of

a candidacy, the League considers a number of factors, including:

the major party nominees and any other significant candidates for
the presidency who meet the selection criteria of the League to
the other two presidential general election debates sponsored by
the League. The Board of the League decided to hold one debate
between the nominees of the two major parties in order to insure
that the nation's voters are given at least one opportunity to
hear the two major parties' nominees debate each other one-on-
one.



Eligibility for matching payments under the
Presidential Primary Matching Payment Account Act (26
U.S.C. Chapter 96).

Active campaigning in a number of states for the
(Democratic or Republican] Party's nomination.

Recognition by the national media as a candidate
meriting media attention.

Other factors ... that in the League's good faith
judgment may provide substantive evidence of nationwide
voter interest in a candidate,, such as the extent of
campaign contributions and national voter poll results.

"11988 League of Women Voters Education Fund Democratic
Presidential Primary Debates Participant Selection Criteria."

- Fulani is a declared independent and minor-party

candidate for the presidency. Fulani's name was on the ballot in

the presidential preference primary of the Illinois Solidarity

0 Party held on March 15, 1988. Fulani will also be on the ballot

cc in the presidential preference primaries of the New Alliance

Party of Nebraska on May 10, 1988 and the Peace and Freedom Party

of California on June .7, 1988. Fulani is circulating petitions

to gain access to the ballot in many other states.

In December 1987 Fulani's representatives requested

that the League invite her to participate in its presidential

primary election debates. The request was denied on the grounds

that Fulani is not a publicly announced candidate for either the

8



Democratic or Republican nomination for President and,, therefore,,

does not meet a prerequisite for invitation to participate in the

League's presidential primary debates. Because Fulani did not

meet this prerequisite for an invitation,, the League did not

consider whether she met any of its other criteria, including

whether she is a significant candidate.

The Parties' Contentions

Fulani asserts that the League is required to be

nonpartisan in its activities by virtue of its tax-exempt status

'V under section 501(c)(3) of the Code and that, as a recipient of

federal funds, the League is prohibited from discriminating on

the basis of race or sex pursuant to Title VI and Title IX.

Further, Fulani contends that the League's sponsorship of

o presidential primary debates is state action and thereby subject

to the guarantees of the First and Fourteenth Amendments. Fulani

alleges that her exclusion from the presidential primary debates

on the grounds that she is not seeking the nomination of the

Democratic or Republican parties is partisan and a violation of

section 501(c) of the Code. She also contends that her exclusion

is discriminatory on the basis of race and sex in violation of

Title VI and Title IX.

The League responds that its selection criteria for the

presidential primary debates are nonpartisan under both the FEC's



regulations and rulings and the Code. The League asserts that

Fulani'Is constitutional claims are baseless because (1) the

League's debates do not involve state action and, even if they

did, (2) the First Amendment does not guarantee the right to

participate in a candidate's debate and (3) the ,League has not

discriminated against Fulani on the basis of race or sex.

Finally, the League contends that Fulani's Title VI and Title IX

claims are without merit because there is no evidence that the

conduct of the League's debates has had an adverse disparate

impact on blacks or women.

0

U' The federal defendants contend that, because Fulani

1% lacks standing to challenge the government's tax treatment of the

League, there is no jurisdiction to entertain her suit. The

federal defendants also contend that Fulani's exclusion from the

o Republican and Democratic primary debates does not give rise to a

claim that the League is not entitled to a tax exemption under

section 501(c) (3) of the Code.

As the Second Circuit has recently reaffirmed, a

preliminary injunction is an extraordinary and drastic remedy not

to be routinely granted. Hanson Trust PCL v. ML SCM Acqruisition

Inc., 781 F.2d 264, 273 (2d Cir. 1986). To prevail on their

application for a preliminary injunction, the plaintiffs face:

the formidable task of showing: (1) irreparable harm
and (b) either (1) likelihood of success on the merits

10



or (2) sufficiently serious questions going to the
merits to make them a fair ground for litigation and a
balance of hardships tipping decidedly toward [the
plaintiffs].

Id. "Furthermore, equitable considerations are important in the

determination whether to grant preliminary relief." WPXV

League of Women Voters, 595 F. Supp. 1484, 1487 (S.D.N.Y. 1984).

State Action

A necessary element of Fulani'*s constitutional claims

VI is a finding that the League's decision to exclude Fulani from

N its presidential primary debates involved state action. Whether

o ostensibly private conduct can properly be equated with

government conduct so as to invite constitutional scrutiny is an

issue that Professor Charles L. Black, Jr. once described as "the
0

most important problem in American law." Black, "State Action."

C. Eaual Protection, and California's Proposition 14, 81 Harv.L.Rev.

cr 69 (1967). A court'*s inquiry into the presence of state action

must be guided in part by Mr. Justice Clark'*s observation in

Burton v. Wilmington Parking Authority, 365 U.S. 715, 722 (1961)

that "E[o~nly by sifting facts and weighing circumstances can the

nonobvious involvement of the State in private conduct be

attributed its true significance."

The League, a private, not-for-profit charitable trust,

is the sole sponsor of the presidential primary debates at issue



here. Courts have held that no state action exists when a

private organization holds a candidates' debate. In Kay v. Newd

Hampshire Democratic Party,, 821 F.2d 31 (1st Cir. 1987), the

Court of Appeals for the First Circuit held that no state action

existed with respect to a presidential candidates' forum

sponsored by the New Hampshire Democratic Party, stating, "oin

holding the forum, the Party was not engaged in governmental

activity." Id. at 33. In an action involving similar facts, a

federal district court in New Hampshire held: "([N~o governmental

action is involved when the New Hampshire Democratic Party seeks

N to invite one, three, or twelve candidates to debate the issues

Wof the campaign." Koczak v. Grandmaison,, No. 88-30-D, slip op.

at 4 (D.N.H. Jan. 22, 1988). Bu gf. Martin-Triaona v.

University of New Ham~shire, M. 87-56-D, slip op. (D.N.H. Jan. 5,

1988) (finding state action where state university holds a

0 political debate among Democratic presidential primary

qW candidates).

0

(r. Fulani seeks to distinguish the New Hampshire cases on

the grounds that they involved a political party, not a tax-

exempt organization such as the League. Fulani's claim that the

League's sponsorship of the presidential debates constitutes

state action relies heavily on the Honorable Abraham D. Sofaer's

consideration of the League's activities in WPIX v. Leacrue of

Women Voters, 595 F. Supp. 1484 (S.D.N.Y. 1984). The decision in

WPX, which denied a preliminary injunction against a



presidential general election debate sponsored by the League in

1984, involved the assertion of First Amendment rights of press

access to that debate. The plaintiff, a producer of a syndicated

national news program, sought reasonable access to the debate for

two television cameras. Prior to the plaintiff's request,, the

League had announced its decision to require pooled coverage of

the debates and had accepted a proposal from the three major

networks and Cable News Network to form a pool.

Although the court denied the plaintiff's request for a

preliminary injunction on equitable grounds, the court stated, in

d.ictum,, that the "plaintiff has raised a substantial possibility

that it will be able to prove that the League's decision to deny

access to any but the pooled cameras is state action." WPIX, 595
F. Supp. at 1489. The court analyzed the League's role in

o sponsoring and organizing presidential debates in light of the

five factors articulated by the Second Circuit in Jackson v.

OStatler Foundation,' 496 F.2d 623 (2d Cir. 1974), as important to

a determination of state action. The Statler state action
factors are:

(1) the degree to which the "private" organization is
dependent on governmental aid; (2) the extent and
intrusiveness of the governmental regulatory scheme;
(3) whether that scheme connotes government approval of
the activity or whether the assistance is merely
provided to all without such connotation; (4) the
extent to which the organization serves a public
function or acts as a surrogate for the State; (5)
whether the organization has legitimate claims to

13



recognition as a "private" organization in
associational or other constitutional terms.

Jackson v. Statler Foundation, 496 F.2d at 629. The WP.IX court

indicated that the following aspects of the League's activities

weighed in favor of a finding of state action: (1) the League had

consulted with candidates who received substantial public funds

for their campaigns,, (2) the debates would be broadcast over

television in accordance with regulations of the FEC and the

Federal Communications Commission, (3) the League had

institutionalized its role as the sole organizer of the debates

for three successive presidential elections, (4) the League's

motivation in conducting the debates was "purely public and

CD educational," and (5) the League had not invoked any private

- property rights to deny access to the debates. WP~I.XI 595 F.

Supp. at 1488-89,

0

The League seeks to distinguish on its facts the WPIX

court's discussion of whether the debates involve state action.

First, the League asserts, and Fulani does not dispute, that

there has been no input from any public official concerning the

selection of participants in the debates at issue here. Second,

the League notes that at least twenty-five presidential primary

debates have been sponsored by other entities during this

campaign season, none of which has been a government.* This fact,

the League contends, disproves the WPIX court's suggestion that



the League's sponsorship of the primary debates is a governmental

function.

Apart from these factual distinctions, the k1BIX court's
discussion of the state action issue was premised almost

exclusively on the Sa tJir five factor analysis. The court did

not address cases decided after Statler in which the Supreme

Court has applied a more restrictive concept of state action than

that which would appear to be permissible under what Judge

Friendly described as the Second Circuit's "loose

01) characterization" of the doctrine. See Jackson v. Statler

LFoundaion, 496 F.2d at 637 (Friendly, J., dissenting from denial

of reconsideration en banc). Examination of the holdings in

00

required for a showing of state action.

In San Francisco Arts & Athletics. Inc. v. United

States Olvm~ic Committee, 107 S. Ct. 2971 (1987), the Supreme

Court held that the decision of the United States Olympic

Committee ("tTSOC"1) to enforce a trademark in the word "Olympic"

did not involve governmental action. The USOC is a private, not-

for-prof it corporation established under federal law. See 36

U.S.C. § 378 (1988). Its funding is provided, in part, through

the exclusive use of the Olympic words and symbols and through

direct grants from the Secretary of Commerce. See 36 U.S.C. H§

380, 384 (1988) . The USOC was granted the exclusive use of the



word "Olympic" by act of Congress. jun 36 U.S.C. §380 (1988).

At the end of each calendar year, the USOC is required by law to

submit a detailed report of its operations to the President and

to both Houses of Congress. jg 36 U.S.C. § 382a (1988).

Despite this bundle of government grants and regulations, the

Supreme Court concluded that the USOC's acts could not be

attributed to the government.3

The Court relied on its past state action decisions

that limit the scope of the.Statlir five factor analysis; namely,

NO (1) that the government may subsidize private entities without

11"assuming constitutional responsibility for their actions, see

Blum v. Yaretskyv, 457 U.S. 991, 1011 (1982); (2) that the fact
0

that a private entity performs a function that serves the public

does not make its acts governmental action, &= Rendell-Baker v.

o Kohn,, 457 U.S. 830, 842 (1982); and (3) that even extensive

regulation by the government does not transform the actions of

the regulated entity into those of the government, see Jackson v.

Metropolitan Edison Co., 419 U.S. 345, 350 (1974). See San

3 The Court made clear its concern that private, not-for-
prof it organizations not be made subject to suits for alleged
constitutional violations simply on account of their federally
created or nonprofit status: "It need hardly be said that if
federally created private corporations were to be viewed as
governmental rather than private actors, the consequences would
be far-reaching. Apart from subjecting these private entities to
suits under the equal protection component of the Due Process
Clause 'of the Fifth Amendment, presumably -- by analogy--
similar types of nonprofit corporations established under state
law could be viewed as governmental actors subject to such suits
under the Equal Protection Clause of the Fourteenth Amendment."
San Francisco Arts-& Athletics v. USOC, 107 S. Ct. at 2984 n.23.
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Francisco Arts & Athletics v. USOC, 107 S. Ct. at 2985-86. Most

important,, the Court read its prior state action decisions as

holding that a "government 'normally can be held responsible -for

a private decision only when it has exercised coercive power or

has provided such significant encouragement, either overt or

covert, that the choice must in law be deemed to be that of the

[government].' Blum v. Yaretsky, sul~ra." =. at 2986.

The facts of the instant case, in the light of the

Supreme Court's recent decisions, bar a finding that the League's

decision to exclude Fulani from the presidential primary debates

involved governmental action. Although the League does receive a

federal subsidy both through its tax exemption and separate

grants from federal agencies, government subsidization alone will

not turn private conduct public. Similarly, since government

C subsidies are rarely bestowed without accompanying government

regulation, which has been held not to transform the actions of

the regulated entity into those of the state, the fact that both

the FEC and the Code govern aspects of the League's activities

does not make it a state actor. Further, while but for its tax

exempt status, the League would not be permitted under FEC

regulations to sponsor a debate, its decision to exercise its

right to hold a debate does not require government input. Cf.

San Francisco Arts &Athletics v. USOC,, 107 S. Ct. at 2986.

Finally, although the League's objective is to promote

educational programs that benefit the public, there has been no



showing that its sponsorship of presidential primary debates

constitutes the performance of a "public" function, let alone a

function that has been "traditionally the exclusive. -prerogative

of the State." Jaksn 419 U.S. at 353. Therefore, because the

League is not a governmental actor,, the prohibitions of the

Constitution do not apply to its decision to exclude Fulani from

its presidential primary debates.4

4 Even if the League's decision to exclude Fulani from.
the debates could be deemed to involve state action, there is no

omerit to her First Amendment claim. In Johnson v. Federal
Communications- Commission, 829 F.2d 157 (D.C. Cir. 1987), the

- Court of Appeals for the District of Columbia Circuit considered
a challenge by the Citizens Party's Presidential and Vice
Presidential candidates to the League's refusal to include them

o in its 1984 Presidential and Vice Presidential general election
debates between the nominees of the Democratic and Republican

qW parties. The court held that the minor-party candidates had no
right under either the First Amendment or the Communications Act
of 1934 to be included in those debates. Johnson, 829 F.2d at
160. The court cited Columbia Broadcasting System. Inc. v.
Democratic National Committee, 412 U.S. 94 (1973), as holding
that no individual member of the public has a right to broadcast
her own particular views on any matter. Id. at 162; see also
Martin-Trigona v. University of New Hampshire, M. 87-56-D, slip
op. (D.N.H. Jan. 5, 1988) ("The First Amendment does not
guarantee the right to communicate one's views at all times and
places or in any manner that may be desired.") (citing Heffron v.
International Soc. for Krishna Consciousness, 452 U.S. 640, 647
(1981).

Fulani's attempt to buttress her First Amendment claim
by citing to the Supreme Court's voting rights cases, se, &.q.,
Anderson v.; Celebrezze, 460 U.S. 780 (1983) ; Terry v. Adams, 345
U.S. 461 (1953) ; Smith v. Allwright, 321 U.S. 649 (1944), is
unavailing. see Johnson, 829 F.2d at 164-65 (distinguishing the
Supreme Court's voting rights and ballot access cases).



Fulani's Title V1 and Title IX Claim

Fulani claims that the League's criterion restricting

participation in the primary debates to Democratic or Republican

candidates discriminates against her on the basis of race and sex

in violation of Title VI and Title IX.5 As discussed above, the

League receives federal assistance indirectly through its tax

exemption and directly through grants from the Department of

Energy and the EPA. Therefore, there is jurisdiction over

Fulani's private right of action to enforce the proscriptions of

01. Title VI and Title IX. Us. Guardians Association v. Civil

V.P Service Commission of the City of New York, 463 U.S. 582, 594-95

(1983); se als Cannon v. University of Chicago, 441 U.S. 677

(1979).

o Title VI requires proof of actual intentional

discrimination on the basis of race. See Guardians Association,

C 463 U.S. at 608 n.l (Powell, J., concurring in judgment); Lora v.
W Board of Education, 623 F.2d 248, 250 (2d Cir. 1980). similarly,

5 Section 601 of Title VI, 42 U.S.C. § 2000d (1981),
prohibits race discrimination in "any program or activity
receiving Federal financial assistance." Section 901(a) of Title
IX, 20 U.S.C. § 1681 (1978), prohibits sex discrimination in "any
education program or activity receiving Federal financial
assistance."

In view of the holding above that the League's decision
not to invite Fulani to participate in the primary debates does
not involve state action, her claim of race and sex
discrimination in violation of the Fourteenth Amendment will not
be considered.



Title IX requires that a plaintiff -show intentional sex

discrimination. Cannon__v. University of Chicao, 648 F.2d 1104,

1109 (7 th Cir.), cet deiedU, 454 U.S. 1128 (1981) ; Naelv

Avon Board of Education,, 575 F. Supp. 105,, 109 (D.Conn. 1983).

Because the record here is wholly devoid of any showing that the

League has intentionally discriminated against Fulani on the

basis of her race or sex, it would appear that her Title VI and

Title IX claims must fall. However, in Guardians Association, a

majority of the Court held that proof of disparate impact would

be sufficient to establish liability when the suit is brought to

oenforce regulations adopted pursuant to Title VI. Guardians

Asi~tionQ~, 463 U.S. at 608 n.1 (Powell, J., concurring in

judgment); sme Alexander v. Choate, 469 U.S. 287, 293 (1985)

0(explaining the holdings in Guardians Association). Assuming,

without deciding, that a similar showing is sufficient for the

o purposes of regulations adopted pursuant to Title IX, the court

will consider whether there is merit to Fulani's claim of

O disparate impact.

The Department of Energy has promulgated a

nondiscrimination regulation that provides, inter ala

A recipient (of federal assistance) . . . may not
directly or through contractual or other arrangements
utilize criteria or methods of administration which
have the effect of subjecting individuals to
discrimination because of their race, color, national
origin, or sex .. . . or have the effect of defeating or
substantially impairing accomplishment of the program
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objectives with respect to individuals of a particular
race, color, national origin, or sex .

10 C.F.R. § 1040.13(c) (1987). Fulani contends that she has been

excluded from the League'*s presidential primary debates on the

basis of a selection criterion that is neutral on its face. but

severely discriminatory in effect. The criterion is the

distinction between major party candidates and non-major party

candidates. Neither the Republican or the Democratic party has

ever nominated an African-American or a woman for the presidency.

By comparison,, Fulani asserts, seven African-Americans have run

for President as independents or minor party candidates. On the

basis of these assertions, Fulani claims that the League's use of

O a major party affiliation as a criterion for participation in its

- primary debates has an adverse disparate impact on blacks and

women.

CIN At this stage of the litigation, Fulani has not

Cr demonstrated the likelihood that she will be able to prevail on

Cr. her claim of disparate impact. Although she has presented

undocumented historical data listing black and female

presidential and vice-presidential candidates from minor parties,

she has not identified the race and sex of the 140 current non-

major party presidential candidates or the race and sex of the

141 current candidates for the Republican or Democratic

nomination. -That neither major party has ever nominated a black

or a woman for the presidency is not proof that the League's
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criterion for its primary debates has a disproportionate impact

on blacks or women.6

Moreover,, as the Supreme Court concluded in Prgnnel

Administrator of Massachusetts v. Feeney, 442 U.S. 256, 274-75

(1979), disproportionate impact fails to evince an improper

purpose when a believable, historically accepted and

nondiscriminatory explanation is available. gp& also. Branv

Kochj, 492 F. Supp. 212, 220-21 (S.D.N.Y.), afl. 627 F.2d 612

(2d Cir. 1980). The League has advanced such a reason for

N limiting the debates to participants who are candidates for the

Republican or Democratic nomination: the purpose of the primary

debates is to educate citizens who will vote in a particular

- primary about candidates who are running against each other in

that primary. Fulani has not established that the League's

o explanation is a pretext for race or sex discrimination. At

present, the record shows that one non-major party candidate,

C' Fulani, is black and female, and that one major party candidate,

CC Jesse Jackson, is black and male. Therefore, there is no basis

for the issuance of a preliminary injunction on Fulani's Title VI

and Title IX claims.

6 See g. Butts v. National Collegiate Athletic
Association, 600 F. Supp. 73, 75 (E.D. Pa.) (plaintiff showed
that a rule requiring that each year of pre-collegiate basketball
competition after age 20 be counted against collegiate
eligibility had a disparate impact on blacks because the actual
pool of applicants for college athletic programs contained a much
higher percentage of blacks over the age of 20 than whites of
that age), aff'd, 751 F.2d 609 (3d Cir. 1984).
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Fulani's Section 501(c)(3) Claim

The government defendants contend that Fulani does not

have standing to maintain an action to force the government to

revoke the League's tax exemption on the ground that the League

allegedly has not complied with the statutory conditions for

retaining its exemption. In response,, Fulani relies on two

decisions by the Honorable Robert L. Carter in Abortion Rights

Mobilization. Inc. -v. Regan, 544 F. Supp. 471 (S.D.N.Y. 1982)

(first motion to dismiss),, 603 F.Sp.90(S.D.N.Y. -1985)

(renewed motion to dismiss),, to support her claim to standing.

Although the question of Fulani's standing raises difficult

issues, it need not detain the court on this expedited

application for a preliminary injunction. Proceeding directly to

the merits, Fulani's claim that the League has conducted its

primary debates in a partisan manner has no support in law or

fact.

Section 501(c) (3) of the Code provides that a tax-

exempt organization may not "participate in or intervene in

(including the publishing or distributing of statements), any

political campaigns on behalf of (or in opposition to) any

candidate for public office." I.R.C. § 501(c)(3) (1986), as

amended by the Revenue Act of 1987,, P.L. 100-203. In Revenue

Ruling 78-248, 1978-1 C.B. 154, the Internal Revenue Service gave



some guidance as to what kinds of voter education activities a

501 (c) (3) tax-exempt organization might engage in without

violating the Code's ban on political activity. The Revenue

Ruling states that "certain 'voter education' activities

conducted in a non-partisan manner may not constitute prohibited

political activity" but that others might. The ruling goes on to

give four examples of voter education activities that would be

considered partisan, none of which involve public debates.

In support of her claim that. the League's primary
V ~selection criteria are biased against minor party' candidates,,

Fulani points to the fact that the FEC has interpreted the

0 ~Federal Election Campaign Act of 1971,, 2 U.S.C. 1431 et la

(1982), to mean that presidential candidates from minor parties

may receive federal matching funds in the same way as candidates

O from major parties. Fulani asserts that her qualification by the

FEC for primary matching funds under the 'Presidential Primary
C7 Matching Payment Account Act establishes that she is in fact a

primary candidate. As a primary candidate who has qualified for

primary matching funds, Fulani now seeks to participate on an

equal footing with all other party candidates,, irrespective of

party affiliation.

The League and the federal defendants join in arguing

that Fulani's claim of a right to participate in a debate among

candidates of a single party (of which she is not a member) who
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* are seeking that party's nomination (which she is not seeking) is

groundless on its face. The FEC regulations governing

* nonpartisan candidate debates under the Federal Election Campaign

Act lend support for their position. The FEC regulations

provide, in part:

(a) Staging organization. (1) A non-prof itorganization which is exempt from federal taxation
under 26 U.S.C. §501(c) (3), . . . and which does not
endorse, support or oppose political candidates or
political parties may stage nonpartisan candidate
debates in accordance with 11 CFR 110.3(b) and 114.4(e)

(b) Debate structure. The structure of debates
staged in accordance with 11 CFR 110.13 and 114.4 (e)
is left to the discretion of the staging organization,
provided that (1) such debates include at least two
candidates, and (2) such debates are nonpartisan inO that they do not promote or advance one candidate over
another.

o 11 C.F.R. § 110.13 (1987). In its Explanation and Justification

for its regulations,, the FEC stated:

For debates at the primary, caucus or convention
level, a staging organization may restrict
participation to candidates seeking the nomination of
one party. Moreover, if a staging organization
restricts participation to candidates seeking the
nomination of one party, there would be no requirement
to stage a debate for candidates seeking the nomination
of any other party .

44 Fed.Reg. 76,734-35 (Dec. 2.7, 1979). Thus, the FEC, which is

the governmental entity charged with enforcing the laws relating
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to federal election campaigns,7 has expressly determined that a

primary debate is nonpartisan under the Federal Election Campaign

Act even if participation is restricted to candidates seeking the

nomination of one party.

The FEC has determined that the League has no

obligation to hold a primary debate for every party and that its

obligation to be nonpartisan extends only to candidates runn ing

against each other for a particular party's nomination. The

League is not responsible 'for the predominance of the two major

parties in American politics nor for the existence of a primary

season during which the major parties nominate their candidates

C) for the presidency. Although the League obviously operates

- within the parameters of the present system, the League cannot be

N held responsible for the disadvantage at which the system places

minor party candidates. Moreover, while the League's primary

debates may, in the public's eye, implicitly endorse the primacy

Cr~l of the two major parties, the League's influence in this regard

01, is insignificant in comparison to the reinforcement given to the

major party system each day by the morning newspapers and evening

news programs. In sum, there is no basis on which the court

7 The Federal Election Campaign Act, 2 U.S.C. §
437c(b) (1) (1985), grants the FEC exclusive jurisdiction with
respect to the civil enforcement of the provisions of the
statute. Section 437h provides for review of an FEC decision by
a district court. Although Fulani has circumvented the FEC'*s
exclusive jurisdiction in this action against the federal
defendants,, the law requires that any direct challenge to the
League's compliance with the FEC's regulations be filed in the
first instance with the FEC. 2 U.S.C. § 437c(b)(1) (1985).
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could find that the League's practice of inviting only Democratic

candidates to the Democratic primary debates and only Republican

candidates to the Republican primary debates is a partisan act in

violation of the League's tax-exempt status under the Code.

Fulani's Contract Claim

Fulani's contract claim against the League

organizations is based upon Article II of the League's Trust

Agreement which prohibits the League from engaging in partisan

activity. In view of today's holding that the League's

sponsorship of the presidential primary debates is not a partisan

activity, Fulani's contract claim is without merit.

P-1- Upon the findings and conclusions set forth above,

Ck" Fulani has failed to establish either a likelihood of success on

q7 the merits or sufficiently serious questions going to the merits.

Therefore,, the motion for a preliminary injunction is denied.
cr

Cr The complaint will be dismissed as against the federal

defendants, and counts three and four of the complaint will be

dismissed as against the League organizations.

IT IS SO ORDERED.

New York, N.Y._____ ______

April (p-,1988 -- ROBERT W. SWEET
U.S.D.J.



ARNOLD &PORTER
1200 NEW HAMPSHIRE AVENUE, N. W. 88 MAY 27 PH .: 02

1700 LINCOLN STREET WASHINGTON, 0. C. 20036 900 THIRD AVENUE
DIENVER, COLORADO 850203 (202) 872-6700 NEW YORK, NEW YORK 10022

(303) 863-0000 CABLE: "ARFOPV" (212) 593-2772

TELECOPIER: (202) 672-6780
TELEX: 69-2733

May 27, 1988

Anne Weissenborn, Esq.
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

RE: HUE No. 2601
40

NO Dear Ms. Weissenborn:

K% Enclosed are the originals of the Verified
o3 Statement of Nancy Neuman, the supplemental Verified

Statement of Grant P. Thompson, Esq. and the Statement
- of Designation of Counsel for the League of Women Voters

Education Fund and Nancy Neuman in IWUR No. 2601. Due to
inadvertance, copies of the verified statements and the
designation of counsel were filed on May 20, 1987 with

O the response of the League of Women Voters Education
Fund and Nancy Neuman to a complaint filed with the
Federal Election commission by Dr. Lenora B. Fulani and

0 Lenora B. Fulani's Committee for Fair Elections.

If you have any questions, please do not hesitate
to call me at 785-7699.

Sincerely,

Marie V. O'Connell*

enclosures

* Admitted in New York only



UNITED STATES OF AMERICA
BEFORE THE FEDERAL ELECTION COMMISSION

IN RE COMPLAINT OF)
DR. LENORA B. FULANI and
LENORA B. FULANXI'S COMMITTEE
FOR FAIR ELECTIONS)

-against - ) R No. 2601

LEAGUE OF WOMEN VOTERS EDUCATION)
FUND and NANCY NEUMAN)

VERIFIED STATEMENT OF NANCY NEUMAN

Nancy Newman deposes and says:

1. I serve as Chair of the Board of Trustees of

C3 the League of Women Voters Education Fund ("the

League"). I have held this position since June 18,

1986. As Chair, I have participated extensively in the

o organizing and structuring of the 1988 Democratic

11~ Presidential primary debates, Republican Presidential

primary debates, and Presidential general election

or debates sponsored by the League. I make this verified

Cr statement in opposition to the complaint filed in this

proceeding.

2. I have reviewed the verified statements of

Grant P. Thompson, Esquire, dated March 27, 1988, and

May 16, 1988. They are true and correct to the best of

my knowledge and belief.
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I hereby certify under penalty of perjury under

the laws of the United States that the foregoing is true

and correct to the best of my knowledge and belief.

washington, D.C.
May 16, 1988

0

or



UNITED STATES OF AMERICA
BEFORE THE FEDERAL ELECTION COIMflSSION

IN RE COMPLAINT OF)
DR. LENORA B. FULANI and)
LENORA B.* FULANI' S COMM4ITTEE )
FOR FAIR ELECTIONS)

-against ) MUR No, 2601

LEAGUE OF WOMEN VOTERS EDUCATION)
FUND and NANCY NEUMAN)

VERIFIED STATEMENT OF GRANT P. THOMPSON, ESQUIRE

Grant P. Thompson, Esquire, deposes and says:

1. I am Executive Director of the League of

o3 Women Voters Education Fund ("the League"). I make this

- verified statement in opposition to the complaint filed

r1*1 in this matter and to supplement and to update my

O: attached verified statement dated March 27, 1988.

2. In April 1988 the Board of Trustees of the

League canceled the Republican Presidential primary

debates scheduled by the League for April 17, 1988, and

June 4, 1988. It did so because at that time the only

Republican Presidential candidates who met the League's

selection criteria were George Bush and Pat Robertson

and George Bush had announced that he would no longer

participate in primary debates.

3. Paragraph 31 of the complaint implies that

the League designed its Presidential primary debates in
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order to preserve its institutional role as a sponsor of

Presidential debates and in order not to alienate the

Democratic and Republican parties. This allegation is

untrue. The purpose of the League was to foster voter

education.

4. My attached verified statement dated

March 27, 1988, as updated and supplemented by this

verified statement, continues to be true and correct to

the best of my knowledge and belief.

N I hereby certify under penalty of perjury under

N the laws of the United States that the foregoing is true
0 and correct to the best of my knowledge and belief.

0 Gat P. Thompson

V Washington, D.C.

CI-) Hay 16, 1988

W Attachment



STAU or OVDUIm&IOU or C0908Z

MMI 2601

NAM ir cc a~U.

ADOR-iSS:

Brooksley Bonrn

Arnoldl - Pnr1-ar

1200 New Hampahirp Ayaue.nt N.W.

Washington. D-C. 20016~

202-872-6832

The above-named individual is hereby designated as my

counsel and is authorized to receive any notifications and other

communications from the Commission and to act on my behalf before

the Commission.

May 16, 1988
Date

RESPONDENT'S NAME:

ADDRESS:

HOME PHONE:

BUSINESS PHONE:

S ignatu(

League of Women Voters Education Fund and
Nancy Neuman

1730 M Street. N.W.

Washington,_D.C. 20036

202-429-1 cAS



IOERALELECTION CONKXSSIOW i
999 E Street, N.V.,

Washington# D.C. 220463

FIRST GENERAL COUNSEL'S RIMORT 31 lt :2

D&RLSAXIOT RECEIVED

03m owCTON TO

8~AffWRISR Wes~enborn

COMPLAINANTS: Dr. Lenora B. Fulani
Lenora B. Fulani's Committee

for Fair Elections

RESPONDENTS: League of Women Voters Education Fund
Nancy Neuman, as chairperson

RELEVANT STATUTES: 2 U.S.C. 5 433
2 U.S.C. S434

T 2 U.S.C. 438(e)
11 C.F.R. S110.13

INTERNAL REPORTS CHECKED: None

FEDERAL AGENCIES CHECKED: None

I. GENERATION OF MATTER

C:) On April 26, 1988, the Commission received a complaint filed

qW by Dr. Lenora B. Fulani and Lenora B. Fulani's Committee for Fair

Elections against the League of Women Voters Education Fund ("the

League"). l/ The complainants allege that the League has violated

cr, 11 C.F.R. S 110.13 by establishing selection criteria for the

primary season Presidential debates to be sponsored by the League

which "will never permit any independent candidate to be heard."

(Emphasis in original.) Further, the complainants allege that

the same selection criteria "violate fundamental principles of

education" and are discriminatory on the basis of sex and race in

violation of Title VI of the Civil Rights Act of 1964 and of

Title IX of the Education Amendments of 1972. Finally, the

l/ The League is an unincorporated, not-for-profit charitable
trust.



complaint apparently asserts that because the structure of the

debates,.sponsored by the-League, is not non-partisan a the costs of

the debates are not exempt from the definitions of contribution and

expenditure pursuant to 11 C.F*R. I 100.7(b) (21) and 11 C.F.R.

5 C.F.R. S 100.8(b) (23), thus Placing the League in violation of

2 U.S.C. 55 433 and 434 for neither'registering with the Commission

nor submitting reports.

The complainants also request that the Commission authorize the

filing of a suit for mandatory injunctive relief to compel the League

to include Dr. Fulani in the June 5, 1988, Democratic primary debate

which the League will sponsor in California, that the Commission

K undertake a survey of the sex, race and national origin of all

declared 1988 Presidential candidates, and that the Commission
0

doom commence a rulemaking proceeding to review its regulations governing

debates. 3/

o Ii. FACTUAL AND LEGAL ANALYSIS

V 1. 11 C.F.R. S 110.13

The Commission's debate regulations at 11 C.F.R. S 110.13 permit

non-prof it, tax-exempt organizations which do not endorse, support or

oppose political candidates to serve as staging organizations for

nonpartisan candidate debates. The regulations further provide that

the structure of such debates is left to the discretion of the

2/ The actual language of the complaint at Section II, page 27,
states the opposite; however, this appears to be in error given
the remainder of the complaint.

3/ On May 10, 1988, the Commission voted to deny at that time
the complainants' request that the Commission seek injunctive
relief and to deny the request that the complaint be considered a
petition for rulemaking.
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,staging organization provided at least two candidates are

incl~uded and the debates are nonpartisan, i.e, *they do not

promote or advance one candidate over another.*m

The Explanation and Justification for 11 C.1.R 5 110.13(b)

s tat"

For debates at the primary, caucus or
convention level, a staging organization
may restrict participation to candidates
seeking the nomination of one party.
Moreover, if a staging organization restricts
participation to candidates seeking
the nomination of one party, there
would be no requirement to stage a debate
for candidates seeking the nomination
of any other party. . ..

A debate is nonpartisan if it is for
the purpose of educating and informing the

N voters, provides fair and impartial treatment
of candidates, and does not promote or

o advance one candidate over another.
- 44 Fed. Reg. 76,734-35 (Dec. 27, 1979).

Dr. Lenora B. Fulani is seeking the nomination of several

o minor parties for the Office of President. On January 28, 1988,

the Commission certified that she was eligible to receive primary
0.

matching funds pursuant to 26 U.S.C. S 9031 et.seg. According to

the complaint, Dr. Fulani was the only one of 16 presidential

candidates declared eligible by the Commission to receive primary

matching funds whose significance was not assessed by the League

for purposes of issuing invitations to participate in League-

sponsored Presidential primary debates in 1988.

The League, in its response to the complaint, states that

the three criteria used in selecting participants in the debates

were 1) the candidate must have made a public announcement of his

or her intention to run as a candidate for the nomination of the
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Democratic Party or the. bapublian- Pty, 2)the candidate must be

legally qualified to bic"O te S i'r..i4*t. 4#0. 3p the candidate must be

"a s igni ficant candi1date, oUf olof h £ t parties-* According

to this same response, oa Dmcai adiaehaebn

invited to participate in the Democratic primary debates, and only

Republican candidates have been invited to participate in the

Republican primary debateWn

Dr. Fulani's December. 1987, request to participate in the

League's Presidential primary debates vas denied, according to the

League, because she "is admittedly not a publicly announced

candidate for either the Democratic or Republican nomination for

President and therefore does not meet a prerequisite for invitation

to participate in the League's Presidential primary debates.* In a

footnote the respondents' state further, "Because Dr. Fulani did

not meet this prerequisite for an invitation, the League did not

consider whether she met any of its other criteriar including

whether she is a significant candidate."

CC The complainants argue that O[tihe Commission has the

responsibility of ensuring that the voter education activities of

the [League] . . . are nonpartisan." They allege that the

League's program" by its rules forbids any education of the voters

about independent candidates, no matter how significant they may

be." The complainants term the League's approach *blatantly

partisan and miseducative."

As quoted above, the Commission's Explanation and

Justification for 11 C.F.R. S 110.13(b) permits the limitation of
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debate participants to those candidates seeking the nomination of

one party, The complainants do not ignore the existence of this

languaage ina the Explanation and Justification. Rather, they

argue that the Explanation and Justification is "merely

interpretative in nature" and that it was written prior to *the

current growth of a national independent power sector." The

complainants urge Commission reconsideration of the concept of

nonpartisanship and the adoption of a new "model" that is "blind

to the political party affiliation of each candidate" and which

"take(s) into account, in a fair and evenhanded manner, the

differences between the nominating processes applicable to major

party candidates ... and the sector of minor party and

independent candidates . . . ." They point to the Commission's

decisions regarding the criteria for certifying minor party and

independent candidates as eligible to receive public matching

O funds as exemplifying the kind of nonpartisanship they are

seeking. The complainants contrast this model with that of the

League which, they assert, requires nonpartisanship only among

Democratic or Republican candidates and not between major party

candidates and "the minor party/independent sector." They argue

that if the regulations are read to permit "the automatic

exclusion of independent candidates, then [the regulations] would

be extremely partisan as applied to independent and minor party

candidates . "4/

4/ On March 14, 1988, the complainants filed a complaint against
the League and others in the United States District Court for the
Southern District of New York alleging violations of the First
and Fourteenth Amendments, of the Internal Revenue Code, of Title
(continued)



In response to the complaint, counsel for the Leagque argues

that 4',',ftjhe Commission's debate regulations "ad 14h

filterpretations of the regulations clearly guthorise, Dr. Fulani's

* xclusion as nonpartisan." Counsel states thalt the purpose of

the League's debates is to educate the electorate on the issues

involved In the Democratic and Republican primar y election

campa .igns and also "to stimulate increased voter interest and

participation in the electoral process.'

The League has determined that while
there is substantial voter interest
in the primary elections of the Democratic
and Republican parties, there currently is
not sufficient voter interest in any minor
party's primaries to justify holding debates
among candidates for the nomination of a minor
party. In the League's experience no
educational purpose is served in presenting

o debates in which the public is not interested.

moms;The League also argues that 'Dr. Fulani's eligibility for

matching funds and her participation in the primary process of

0

o 4/ (continued) VI of the 1964 Civil Rights Act, and of Title IX
oif the Education Amendments of 1972. The complainants moved for
a temporary restraining order and a preliminary injunction
against the defendents to restrain them from conducting a

cc presidential primary debate if they did not invite Dr. Fulani to
participate. On April 12, 1988, the court denied the motion for
a preliminary injunction, dismissed all constitL'utional claims on
the basis of no state action, found there had been no shoving of
either intentional discrimination or disparate impact pursuant to
Title VI and Title IX, and rejected the claim that the exclusion
of Dr. Fulani was a partisan act. In the latter instance, the
court cited the Commission's debate regulations and their
Explanation and Justification, stating that the Commission "has
expressly determined that a primary debate is nonpartisan under
the Federal Election Campaign Act even if participation is
restricted to candidates seeking the nomination of one party."
Fulani v. League of Women Voters Education Fund et al., 88 Civ.
1441 (R.W.S.) (S.D.N.Y.). The complainants in th present matter
argue that the Commission has not determined 'the issue of
fairness in debates relative to candidates like Fulani.'
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some minor parties has nothing whatsoever to do with the partisan

or nonpartisan nature of the League's debates"; her exclusion was

based upon her not seeking the nominations at Issue in the

Republican and Democratic debates.

It is clear that the Comission's regulations as interpreted

by the Explanation and Justification permit the League as a

staging organization to limit the selection of candidates to

participate in a debate to those seeking the nomination of one

party. Thus the regulations permit the holding of a debate, such

as that being planned for June 5, 1988, in California, which is

0 limited to candidates for the nomination of the Democratic Party.

The League is also expressly permitted not to hold like debates

for candidates for the nomination of the Republican Party or any

other, minor party.

Further, 2 U.S.C. S 438(e) provides that "any person who

O relies upon any rule or regulation prescribed by the Commission

in accordance with the provision of this section and who acts in

C.71 good faith in accordance with such rule or regulation, shall not

as a result of such act, be subject to any sanction provided by

[the] Act . . . . Therefore, the fact that the League relied

upon this regulation in formulating its procedures for selecting

candidates to be invited to League-sponsored debates would

prevent the Commission from pursuing an enforcement action with

regard to the application of Section 110.13.

This Office recommends that the Commission find no reason to

believe that the League has violated 11 C.F.R. S 110.13.



2. 2 .j.C.-j -4 43 1n 434

2 U.S.C. S,433 requires all political committees to file

statements of orqardjsation with the Commission, while 2 U.sc.

S 434 requires political committees to file periodic .reports-of

receipts and *xpend.ituroe 2 M.S.. 5-431(4) defifles Npolitl~al

committee* to "include any committeer club, association or other:

group of persons" which receives contributions or makes

expenditures in excess of $1,0-00 for purposes of influencing

federal elections. 2 U.S.C. S 431(9) (B) (ii) exempts from the

definition of "expenditure"L"nonpartisan activity designed to

encourage individuals to vote or to register to vote, while

11 C.F.R. S 100.7(b) (21) and S 100.8(b) (23) exempt from the

CD definitions of "contribution" and "expenditure" the financing of

nonpartisan candidate debates.

In the present matter the complainants argue that the

o League's debates are not nonpartisan in the selection of

participants, and therefore the costs of the debates constitute

expenditures which are not exempt pursuant to 2 U.S.C.

S 431(9)(B)(ii). The League is thus assertedly required to

register and report as a political committee.

As discussed above, the League's selection of candidates to

participate in its debates meets the requirements of the

Commission's regulations for nonpartisanship. There is no basis

for determining that the debates were not nonpartisan; their

costs are thus exempt from the definitions of "contribution' and

"expenditure" pursuant to the Act and regulations; and the League

does not become a political committee by virtue of these

expenditures.
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This Office recommends findings of no reason to believe that

the League has violated 2 U.S.C. S 433 and 5 434.

3. Allegations of Discrimination gnd Request-for Survy

The complainants argue that the League's debate selection

rules discriminate against independent candidates on the basis of

race and sex. The complainants further argue that if the

Commission interprets its regulations to permit the League to use

discriminatory criteria, uthe Commaission is participating

illegally in discrimination in violation, inter alia, of Title IV

of the Civil Rights Act and its implementing regulations." The

N complainants also ask the Commission to undertake a survey of the

sex, race and national origin of all declared 1988 Presidential

candidates to analyze the impact of the League's criteria.

The Commission's Jurisdiction extends only to the

enforcement of the Federal Election Campaign Act of 1971, as

0 amended, and to 26 U.S.C. S 9001 et seg. and S 9031 et seg.

I" Therefore the Commission is not the proper forum with which to

raise allegations of violations of the 1964 Civil Rights Act or

other such statutory provisions. Nor is the Commission the

appropriate source of the type of survey requested by the

complainants.

4. Request for Injunctive Relief

The complainants have requested that the Commission file an

action for a preliminary injunction to force the inclusion of Dr.

Fulani in the League's June 5, 1988, debate of candidates for the

nomination of the Democratic Party in California. In light of

the recommended determinations that the League's candidate

selection procedures do not result in violations of either the



Act or, the 004isof' -;,w~~n ai that Commiseton has

no ursdctOn ver heai to* b adsex-based

160imntif inaclude.d4 in the "004 int o be0: Are no grounds

upon w0hich th* Ca4mIssiob could, pursu. a preU1W'Inar? injunction

on ehlfatth cmplanants. btt,,ki Off ice recommends

that the Commission deny the complai nanats request that the

Commission seek a preliminary Injunction vith regard to the

League's June 5, 1988,, Democratic presidential primary debate.

RECONKENDATONS

1. Find no reason to believe that the League of Women
Voters Education Fund and Nancy Neuman, as chairperson, have
violated 2 U.S.C. S 434 and 5 434, or 11 C.F.R. S 110.13.

2. Deny the complainants' request that the Com mission file
O an action for a preliminary injunction against the League of

Women Voters Education Fund and Nancy Neuman# as chairperson,
with regard to the June 5, 1988,, Democratic presidential primary
debate.

o 3. Approve the attached letters.

4. Close the file in this matter.

Lawrence M. Noble
General Counsel

BY: §7Q
bate/Lois G. Lrner

Associate General Counsel

Attachments
1. Response to complaint
2. Proposed letters (2)



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of)

) MUR 2601
League of Women Voters Education Fund)
Nancy Neuman, as Chairperson)

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal

Election Commission, do hereby certify that on June 3,

1988, the Commission decided by a vote of 4-0 to take

the following actions in MUR 2601:

0
1. Find no reason to believe that the League

- of Women Voters Education Fund and Nancy
Neuman, as chairperson, have violated
2 U.S.C. S 434 and S 434, or 11 C.F.R.

o S 110.13.

2. Deny the complainants' request that the
Commission file an action for a preliminary
injunction against the League of Women
Voters Education Fund and Nancy Neuman,
as chairperson, with regard to the June 5,
1988, Democratic presidential primary debate,
as recommended in the First General Counsel's
report signed May 31, 1988.

3. Approve the letters, as recommended in the
First General Counsel's report signed
May 31, 1988.

(Continued)



Federal Election Commission
Certification for MUR,,'26O1
June 3, 1988

Page 2

4. Close the file in this matter.

Commissioners Aikens, Elliott, Josefiak, and

Thomas voted affirmatively for the decision;

Commwissioner McDonald and McGarry did not cast a vote.

Attest:

Date
Secretary of the Commission

Received in the Office of Commission Secretary:Tues.,
Circulated on 48 hour tally basis: Wed*,
Deadline for vote: Fri.,

5-31-88, 4:23
6-01-88, 11:00P
6-0 3-88, 11:00

'1,

N

C)

qw

CN.

cr

co



FEDERAL ELECTION COMMISSION
WASHINGTON 

D .C M43 J n , 1 8

Arthur Block, Esquire
250 West 57th Street
New York, New York 10019

RE: N4UR 2601

Dear Mr. Block:

On June 3, 1988, the Federal Election Commission reviewed
the allegations in the complaint dated April 25, 1988, filed on
behalf of Dr. Lenora B. Fulani and Lenora B. Fulani's Committee
for Fair Election, and found that, on the basis of the
information provided in the complaint and information submitted
on behalf of the League of Women Voters Education Fund (*the
League'), there is no reason to believe to believe that the
League has violated 2 U.S.C. S 433 and S 434 or 11 C.F.R.
S 110.13. The Commission also voted to deny the complainants'
request that the Commission authorize the filing of an action for
a mandatory injunction regarding the League's Democratic

- presidential primary-debate in California on June 5, 1988--

The Commission's jurisdiction extends only to the
enforcement of the Federal Election Campaign Act of 1971, as

0amended, and of 26 U.S.C. S 9001 etsc.and S 9031 etsg
Therefore the Commission is not theproper forum to address,
allegations of discrimination, nor is it the appropriate source

c of the type of survey requested by the complainants.

Accordingly, on June . 1988, the Commission closed the file
in this matter. The Federal Election Campaign Act of 1971, as
amended ("the Act") allows a complainant to seek judicial review
of the Commission's dismissal of this action. See 2 U.S.C.
S 4 37g (a) (1) and 11 C.P. R. S 111. 4.

Sincerely,

Lawrence M. Noble

General Couns

BY: Lois G. Lern
Associate General Counsel

Enclosure
General Counsel's Report



FEDERAL ELECTION COMMISSION
WASHINGTON. .C. 2W*3

June 3, 1988

Brookaley Born, equire
Arnold & Porter
1200 Nov Hampshire Avenue, N.W.
Washingtont D.C. 20036

RE: M4UR 2601-
League of Women Voters

Education Fund
Nancy Neuman# as

chairperson

Dear Ns. Born:

On May 3, 1988, the Federal Election Commission notified
your clients, the League of Women Voters Education Fund and Nancy

I. Neuman, as chairperson, of a complaint alleging violations of
certain sections of the Federal Election Campaign Act of 1971, aso amended, and of-the Commission's regulations. The complaint also
requested that the Commission immediately authorize the filing of
an action for a mandatory injunction- regarding the League's
Democratic presidential primary debate to be held in California
on June 5, 1988; that the Commission undertake a survey of the

o race, sex and national origin of all 1988 Presidential
candidates; and that the Commission begin a rulemaking proceeding
to reviev its debate regulations.

On June 3, 1988, the Commission found, on the basis of the
information in the complaint and information provided on behalf
of your client, that there is no reason to believe that your
clients have violated 2 U.S.C. S 433 and S434 or 11 C.F.R.
S 110.13. The Comission also voted to deny the complainant's
request that the Commission file an action for a mandatory
injunction regarding the League's June 5, 1988, debate and to
deny their request for a survey of all 1988 Presidential
candidates. Earlier, on Kay 13, 1988, the Commission had
informed the complainants that it would be necessary to file a
separate request for rulemaking.

The Commission's jurisdiction extends only to the
enforcement of the Federal Election Campaign Act of 1971, as
amended, and of 26 U.S.C. 5 9001 et seq and 5 9031 et seg.
Therefore the Commission is not the proper forum to address
allegations of discrimination, nor is it the appropriate source
of the type of survey requested by the complainants.



Letter to Brooksley Borne equire
Page 2

Accordingly, the Cmmission has closed its fil, in this
matter. The matter will become a part of the public record
vithin 30 days. If' you vish to submit any materials to appear on
the public record, please do so within ten days. Please send
such materials to the Office of the General Counsel

Sincerely,

Lawrence 14. Noble
General Counsel

BY: Lois G. Ler.Jer
Associate General Counsel

Enclosure
o General Counsel's Report

C,



FEDERAL ELECTION COMMISSION
* WASHINGTON,.D.C. 2W3

June 3, 1988

Drookaley Born, Esquire
Arnold & Porter
1200 Now Hampshire Avenue, N.W.
Washington, D.C. 20036

RE: NUR 2601-
League of Women Voters

Education Fund
Nancy Neuman, as

chairperson

Dear Ms. Born:

On May 3, 1988, the Federal Election Commission notified
0your clients, the League of Women Voters Education Fund and Nancy

Neuman, as chairperson, of a complaint alleging violations of
certain sections of the Federal Election Campaign Act of 1971, as

o amended, and of the Commission's regulations. The complaint also
requested that the Commission immediately authorize the filing of
an action -for a mandatory injunction regarding the League's
Democratic presidential primary debate to be held in California
on June 5, 1988; that the Commission undertake a survey of the

o race, sex and national origin of all 1988 Presidential
candidates; and that the Commission begin a rulemaking proceeding

V to review its debate regulations.

o On June 3, 1988, the Commission found, on the basis of the
information In the complaint and information provided on behalf
of your client, that there is no reason to believe that your
clients have violated 2 U.S.C. 5 433 and S434 or 11 C.F.R.
5 110.13. The Commission also voted to deny the complainant's
request that the Commission file an action for a mandatory
injunction regarding the League's June 5, 1988, debate and to
deny their request for a survey of all 1988 Presidential
candidates. Earlier, on May 13, 1988, the Commission had
informed the complainants that it would be necessary to file a
separate request for rulemaking.

The Commission's jurisdiction extends only to the
enforcement of the Federal Election Campaign Act of 1971, as
amended, and of 26 U.s.c. S 9001 et seg and 5S'9031 et seg.
Therefore the Commission is not the proper forum to address
allegations of discrimination, nor is it the appropriate source
of the type of survey requested by the complainants.



Letter to Brooksley Born, Rsquire
Page 2

Accordingly, the Commission has closed its tile in this
matter. The matter will become a part of the public record
within.30 days. !f you wish to submit any materials to appear on
the public record, please do so within ten days. Please send
such materials to the Office of the General Counsel

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois OG. Lr
Associate General Counsel

Enclosure
0 General Counsel's Report



FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 2046

June 3, 1988

Arthur Block, Esquire
250 West 57th Street
New York, New York 10019

RE: MUR 2601

Dear Mr. Block:

on June 3, 1988, the Federal Election Commission reviewed
the allegations in the complaint dated April 25, 1988, filed on
behalf of Dr. Lenora B. Fulani and Lenora B. Fulani's Committee
for Fair Election, and found that, on the basis of the

- information provided in the complaint and information submitted
on behalf of the League of Women Voters Education Fund (*the

& League"), there is no reason to believe to believe that the
League has violated 2 U.S.C. S 433 and S 434 or 11 C.F.R.
S 110.13. The Commission also voted to deny the complainants'

o) request that the Commission authorize the filing of an action for
a mandatory injunction regarding the League's Democratic

- presidential primary debate in California on June 5, 1988.

The Commission's jurisdiction extends only to the
enforcement of the Federal Election Campaign Act of 1971, as

Camended, and of 26 U.S.C. S 9001 e eS and S 9031 et seg.
Therefore the Commission is not tEWeproer forum to address
allegations of discrimination, nor is it the appropriate source

C of the type of survey requested by the complainants.

Accordingly, on June . 1988, the Commission closed the file
in this matter. The Federal Election Campaign Act of 1971, as
amended ("the Act") allows a complainant to seek judicial review
of the Commission's dismissal of this action. See 2 U.s.c.
S 437g (a) (1) and 11 C.F.R. S 111.4.

Sincerely,

Lawrence M. Noble

General Couns

BY: Lois G. Lern
Associate General Counsel

Enclosure
General Counsel's Report
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