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' ’ M 87NF-75

FEDERAL ELECT!ON COMMIW
WASHINCTON. D C 2046) e Mcch 17, 1’.1

LAWRENCE M. NOB

REPORTS ANARYSI DIVISIOII

SUBJECT: 30 DAY POST-GENERAL REPORT NOW-PILER REFERRALS OF
UNAUTHORIZED COMMITTEES

Attached is a listing of fifteen (1S) unauthorized
committees which failed to file the 1986 30 Day Post-General
Report within thirty (30) days of the date of the HNon-FPiler
Notice. In accordance with Standard 3 of the 1985-1986 RAD
Review and Referral Procedures for Unauthorized Committees,
further examination is required by your office.

On September 29, 1986, prior notification was sent to all
unauthorized committees informing them that all committees,
regardless of election activity, must file the 30 Day Post-
General Report by December 4, 1986 (Attachment 16). Bach
committee which failed to submit a report covering the post-
election reporting period was sent a Non-Filer Notice on December
23, 1986 (Attachment 17).
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The attached printout lists the name, address and treasurer
for each committee being referred. Any telephone conversations
are ceferenced under Contacts with Pilers. The Summary Pages of
late~-filed reports and/or letters of explanation are included
under Reports Piled/Response(s). In addition, a "C®" index
accompanies each committee. In a few instances, the aggregate
receipt and disbursement figures may be inflated because creports
were submitted covering portions of the same reporting period.

If you have any questions, please contact Lisa J. Stolaruk
at 376-2480.

Attachments
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FEDERAL ELECTION COMMISSION
1985-1986
COMMIYTEE INDEX OF DISCLOSUKE DOCUMENIS -~ (C)

COMMITTER nocunlu! nxsnunsxnss:! [

NATIONAL REPUBLICAN CONGKESSIONAL COMMITTIRE CONTRIBUTIONS

CONNECTED ORGANIZATION: NAT’L REP. CONG. CHTE. - EXPEND.

. 1969 MID-YRAR REPORT 11,040,181
HID=YRAR REPORT = AMENDMENT -
HID-YEAR REPOR?T - AMBNUMENT 11,040,181
HID-YEAR REPOR?T = ANENDMENT =
REQUEST FOR AUDITIONAL INEORMAT ION :
REQUEST FOR ADDITIONAL INFORMATION 2ND
YBAR-END 9,168,033
YEAR-END = AMENDMENT -
REQUEST POR ADDIT1IONAL INFOKMATION
APRIL QUARTERLY ) 3,128,378
JULY GUARTERLY 5,665,499
OCTOBER GQUARTERLY 4,835,402
OCTOVER QUARTERLY = AMENDMENT 4,835,402
REQUEST SOR ADDITIONAL INEORMATION
REQUEST FOR ADDITIONAL INPOKMATION 2ND
PRE-GENERAL 5,041,426
NOTICH OF FAILURE T0 FILE e
YEAR-END 1,556,017 .401.3.0 >
YEAR-END ‘- AMENDMENT 1,536,017 1,401,380
REQURST FOR ADDITIONAL INFORMATION

TOTAL 39,434,936 0 40,890,280

A11 reports have been reviewed.

Debts owed to the Committee: $0

Debt$i®wed By the Committee: $2,000,000
Ending! Cash-on-Hand as of 12/31/86: $259,255
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| QATE:

© MEMORANDUN TO THE §
COMMITTEE: tiona
1.D. NUMBER: _ C00002¢

CONTACT:

ANALYST:
SUBJECT:

Mr. Ginzberg called today,in‘tegatdp to the Non-Filer Notice sent
to his committee referencing the 30 Day Post-General Report. Mr. Ginzberg
contended that the committee simply was not required to file thereport
since, according to him, the committee had no activity during the reporting
period . Mr. Ginzberg asked me why I felt that they were required to
file the report. I replied by quoting to Mr. Ginzberg 11CFR 104.5(c)(1)(iii),
reading the January 1986 edition of the FEC RECORD which discussed 1986
filing requirements, reading the prior notice for the 1986 October Quarterly
Report (which included 12G and 30G filing deadlines), and by noting that
his committee had filed a 12 Day Pre-General Report and a 30 Day Post-General
Report in 1984. 1 explained that if he was still contending that they
were not required to file the report, he might at least consider submitting
a letter explaining his reasons for not filing.

Mr. Ginzberg stated that he would think about an appropriate response
and contact me when he reached a decision.




MIALYST Bri.an J. Bmcock
 SUBJECT: | 30 © m-um

On 1/8/87, Mr Ginzberg called and asain stated that by his interpretation
of the law, the committee was not requirad to file the report. He went
on to state that he was drafting a letter responding to the Non-Filer
Notice and would call me back to read me this reaponse.

On 1/9/87, Mr. Ginzberg, as promised, contacted me and read his
letter, which basically reiterated his belief that the committee was
not required to file the 30 Day Post-General Report. I explained to
Mr. Ginzberg that even though he was sending such a letter to the Commission,
the letter could not be accepted in place of the missing report. Mr. Ginzberg
then asked if it would be acceptable to include any activity from the
30 Day Post-General reporting period with the Year End filing. I stated
that I would speak with my supervisor and get back to him regarding this
course of action. Mr. Ginzberg told me that he would be out of town
for the next several days, and that I should contact Ms. Deborah Flaven
at his office on 1/12/87.
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_uﬁnonnnoun ro THE r:tzs. i
COMMITTEE:  ma b1
1.0, NUMBER: -
CONTACT:

purzo'
AnALvsr:”
SUBJECT:

Iccntachedm. Flaven as requested by Mr. Ginzberg during
our last conversation. I explained to Ms. Flaven that, althouth
the 30 Day Post-General Report transactions could be included

in the Year End Report, the 30 Day Post-General Report would
be considered a late filing. I told Ms. Flaven that the
report was required under 11 CFR 104.5(c) (1) (iii) and needed
to be filed. I told Ms. Flaven that if the report was not
filed, the matter would be forwarded to our General Counsel's
office. Ms. Flaven replied that she would pass the information

along to Mr. Ginsberg.
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Natiomal Republican 87NF-69
Congressional Committee
Contributions
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RELEVANT STATUTE: 2 U.8.C. § 434(a) (4) (A) (111)

INTERNAL REPORTS -
CHECKED: Public Records

PBDBRAL AGBNCISS
CHECKE None
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‘tm ozu« o! the mnl counnx lo: gailure to file the un
-loct-ccnntal Election lopo:e tlncly.l/ _

: :Mational Republican
Congressional Committee Contributions

II. PACTUAL AND LBGAL ARALYSIS

(A) The Pacts

On September 29, 1986, notification was sent to all
unauthorised political committee advising that regardless of

b 74 The 1986 Post-General Blection Report must disclose all
financial activity from the close of books of the last report, or

;20 g;:z of registration (whichever is later), through Noveaber
’ ®

74 The fifteen committees discussed in this report were
referred to this Office as a group by the Reports Analysis
Division. Bach referral in which the Commission decides to open
a MUR will be assigned a separate MUR number and handled by the
staff person indicated in the attached notification letters.
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74 The 1986 Post-General Election Report covered six days (l1l-
25-86 through 11-30-86) of the 1986 Year-End reporting period.




(I) !hoflapmiclhic le
Pursuant to 2 u.l.c. ! 434:0)(‘)(&)(111). all polttical
"Gonllttltl otho: than th. authozi:.ﬂ ‘committees of a candidate
shall 311. ] pont-qenatll election tepott. which shall be filed
no later than the 30th day after the general election and which
shall be complete as of the 20th day after such general election.
(C) Application of the Law to the Pacts
The record in this matter demonstrates that the 15 political
comnittees discussed on pages 3 - 7 above were required to file
the 1986 Post-General BElection Report by December 4, 1986. The

8 80407137858

above committees, however, failed to file the report in a timely
manner. In consideration of this circumstance it is the

recomnendation of this office that the Commission open a Matter
Under Review and £ind reason to believe that a viéiation of
2 U.8.C. § 434(a) (4) (A) (ii1) occurred with respect to the late
filing of the 1986 Post-General Election Report by:
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II1. RECOMMENDATIONS 6

1. Open Matters Under Review with respect to each of the
following: _ '

b)
e)

d).
e)
£)

9)
h)

i) National Republican Congressional Committee Contributions
and Jack McDonald as Treasurer;

3) : 3

k)
1)

B 80407137872

m)

Pind reason to believe those political committees and
individuals listed in recommendation one above violated
2 U.8.C. § 434(a) (4) (A)(ii1).
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RAD Ref.87MF-61
through $7NF-75

National Republican Congressional Committee and
Jack McDonald, as treasurer;

80407 13789

)
)
)
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)
)
, 3
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CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal
Election Commission, do hereby certify that on April 23,
1987, the Commission decided by a vote of 6-0 to take
the following actions in RAD Ref. 87NF-61 through 87NF-75:
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National Republican Congressional Committee and
Jack McDbonld, as treasurer:;




S. Approve the lotters and Factual and Logal
Analyses, as recommended in the First General
Counsel's Report signed April 20, 1987.

Commissioners Aikens, Elliott, Josefiak, McDonald,

McGarry, and Thomas voted affirmatively for the decision.

Attest:

rjorie W. Emmons
Secretary of the Commission

Received in the Office of Commission Secretary:Mon., 4-20-87,
Circulated on 48 hour tally basis: Tues., 4-21-87,.
Deadline for vote: Thurs., 4-23-87,
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May 4, 1987

Jack McDonald, Treasurer ;

National Republican cOngroasional
Committee Contributions ;

320 Pirst Street, S.E.

Washington, D.C. 20003

MUR 2399
National Republican
Congressional Committee
Contributions; Jack McDonald,
as treasurer

Dear Mr. McDonald:

On April 23, 1987, the Pederal Election Commission found
that there is reason to believe the National Republican
Congressional Commitee Contributions ("Committee®) and you, as
treasurer, violated 2 U.S.C. § 434(a) (4)(A)(iii), a provision of
the Federal Election Campaign Act of 1971, as amended ("the
Act®). The Factual and Legal Analysis, which formed a basis for
the Commission's finding, is attached for your information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against the Committee and you, as
treasurer. You may submit any factual or legal materials that
you believe are relevant to the Commission's consideration of
this matter. Please submit such materials to the General
Counsel's Office within 15 days of your receipt of this letter.
Where appropriate, statements should be submitted under oath.

In the absence of any additional information demonstrating
that no further action should be taken against the Committee and
you, as treasurer, the Commission may find probable cause to
believe that a violation has occurred and proceed with
conciliation.

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
§ 111.18(d). Upon receipt of the request, the Office of the
General Counsel will make recommendations to the Commission
either proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
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Letter to Jack McDonald

‘Page 2

pursued. The Office of the General Counsel may recommend that
pre-probable cause conciliation not be entered into at this time
80 that it may complete its investigation of the matter.
Further, the Commission will not entertain requests for pre-~
probable cause conciliation after briefs on probable cause have
been mailed to the respondent.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. 1In addition, the Office of the General
Counsel is not authorized to give extensions beyond 20 days.

If you intend to be represented by counsel in this matter,
please advise the Commission by completing the enclosed form
stating the name, address, and telephone number of such counsel,
and authorizing such counsel to receive any notifications and
other communications from the Commission.

The investigation now being conducted will be confidential
in accordance with 2 U.S.C. §§ 437g(a) (4) (B) and 437g(a) (12) (A),
unless you notify the Commission in writing that you wish the
investigation to be made public.

For your information, we have attached a brief description
of the Commission's procedures for handling possible violations
of the Act. If you have any questions, please contact Charles
Snyder, at (202) 376-8200.

Sincerely,

Scott E. Thomas
Chairman

Enclosures
Factual and Legal Analysis
Procedures
Designation of Counsel Form
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Larry Noble, Esquire
Acting General Counsel =
Federal Election Commission

999 E Street, N.W. g
Washington, D.C. 20463

RE: MUR 2399, National Republican Congressional Committee
Contributions and Jack McDonald, as treasurer.

Dear Mr. Noble:

The Factual and Legal Analysis issued in the above
styled MUR alleges that Respondents violated 2 U.S.C.
section 434 (a) (4) (A) (iii) by failing to file a
post-general election report within the requisite time.
Respondents where under the belief that since they had
been relieved of the requirement of filing a pre-election
report, due to the lack of pre-election activity, they
were similarly relieved of the requirement of filing a
post-election report.

However, when advised of the Commission's contrary
view by the December 23, 1986 Non-Filer Notice, which was
received by Respondents on January 5, 1987, Respondents
undertook to comply expeditiously with the requirement.
Once the need to file the post-election report was
confirmed with Commission staff, Respondents filed the
required report.

Paig for by the National Repubiican Congressional Comauttee Not produced at government expense
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dents hi}l not contest the Commission's position
_'ﬁctﬁ~oloction report applicability.
through counsel and pursuant to 11 C.F.R.
‘do hereby express a desire to enter
irected towards reaching a pre-probable

into negotiation
‘caan eonci;lﬁtibna agreement in the above styled matter.

mnk you for you: anticipated assistance in this

nttot .

Sincerely,

45; Jan W. Baran

General Counsel

Vdrthod

Richard D. Holcomb
Legal Counsel




m or m: Jan W. Baran ‘
' ADDRESS: Wiley, Rein and Fieldin

1776 K Street, N.W.
Washington, D.C. 20006
_(203) 1429-7330

The above-named individual is hereby designated as my
counsel and is authorized to receive any notifications and other
communications from the Commission and to act on my behalf before

the Commission.

[ ats?

Sigpature

National Republican Congressional Committee
RESPONDENT S' NAME: Jack McDonald , As Treasurer

ADDRESS : NRCC

320 First Street, S.E.
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Washington, D.C. 20003

HOME PHONE:

BUSINESS PHONE:




In th- ‘Matter o£

nlttonll R.publican cong:otaional
Committee Contributions and Jack
ueneha1d, as tteasu:o: '

Glllll& Cﬁﬂ.llb'ﬂ REPORT

MUR 2399

W P P P

On April 23, 1987, the Pederal Election Commission found

I.

reason to believe that the National Republican Congressional

Committee Contributions (the "Committee®) and Jack McDonald, as
The basis for

treasurer, violated 2 U.S.C. § 434 (a) (4) (A) (111).
the finding was that the Committee failed to file its (1986)

Post-General Election Report in a timely manner.

On May 21, 1987, respondent requested ptg-ptobable cause

conciliation in this matter. (Attachment 1) As there are no
outstanding issues of fact in this case, this Office recommends

that the Commission enter into pre-probable cause conciliation as

requested.
II. DISCUSSION OF CONCILIATION PROVISIONS AND CIVIL PENALTY

R80407 1370972



III. RECOMMENDATIONS

1. Enter into conciliation with the National Republican
Congressional Committee Contributions and Jack McDonald, as
treasurer, prior to a finding of probable cause to believe.
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FEDERAL E LECTION COMMISSION

WASHINCTON DC 20463

LAWRENCE M. NOBLE
ACTING GENERAL COUNSEL

MARJORIE W. EMMONS /JOSHUA Mcrannzgz /l/\

JUNE 19, 1987

OBJECTION TO MUR 2399 - General Counsel's Report
Signed June 17, 1987

The above-captioned document was circulated to the

Commission on Thursday, June 18, 1987 at 4:00 P.M.

Objections have been received from the Commissioners

as indicated by the name(g) checked:

Commissioner Aikens

Commissioner Elliott

Commissioner Josefiak

Commissioner McDonald

Commissioner McGarry

Commissioner Thomas

This matter will be placed on the Executive Session

agenda for July 7, 1987.

Please notify us who will represent your Division

before the Commission on this matter.
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I, Marjorie W. Emmons, recording secretary for the

Pederal zledticn coﬁnisaion axecutivc’seéiion of July 7, 1987,
do hereby certify that the Commission decided by a vote of
6-0 to take the following actions in MUR 2399:
b Enter into conciliation with the National
Republican Congressional Committee Contribu-
tions and Jack McDonald, as treasurer, prior
to a finding of probable cause to believe.

Approve the conciliation agreement and letter
attached to the General Counsel's report dated

June 17, 1987

Commissioners Aikens, Elliott, Josefiak, McDonald,
McGarry, and Thomas voted affirmatively for the decision.

Attest:

Marjorie W. Emmons
Secretary of the Commission




July 10, 1987

MUR 2399

National Republican
Congressional Committee
Contributions and Jack
McDonald, as Treasurer .

Dear Mr. Baran:

: On March 31, 1987, the Pederal EBlection Commission found
reason to believe that the National Republican Congressional
Committee Contributions and Jack McDonald, as treasurer violated
2 U.S.C. §8 434(a) (4) (M) (111). At your request, on July 7 ,
1987, the Commission determined to enter into negotiations
directed towards reaching a conciliation agreement in settlement
of this matter prior to a f£inding of probable cause to believe.

Enclosed is a conciliation agreement that the Commission has
approved in settlement of this matter. If your clients agree
with the provisions of the enclosed agreement, please sign and
return it, along with the civil penalty, to the Commission. 1In
light of the fact that conciliation negotiations, prior to a
finding of probable cause to believe, are limited to a maximum of
30 days, you should respond to this notification as soon as
possible.
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If you have any questions or suggestions for changes in the
agreement, or if you wish to arrange a meeting in connection with
a mutually satisfactory conciliation agreement, please contact
Charles Snyder, the attorney assigned to this matter, at (202)
376-8200.

Lawrence M. Noble
Acting General Counsel

Enclosure
Conciliation Agreement
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'untionnl thubltcln cdngreslionll . 'MUR 2399'
Committee Contributions and A
Jack uubonulﬂ. uI trntouret :
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!hl ottlc. ot thu Geanzal counltl 1: pmapnxed to close the
investigation in this nattet aa to nntional nspublican
COngrensional Committee cpntribntion- qndAJackﬂncDonald, as
treasurer, based on fhe aﬁseinnent of the information presently

available.

-General Counsel
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Lawrence
General

SUBJECT: MUR #2399

Attached for the Commission's review is a brief stating the
position of the General Counsel on the legal and factual issues
of the above-captioned matter. A copy of this brief and a letter
notifying the respondent of the General Counsel's intent to’
recommend to the Commission a finding of probable cause to
believe was were mailed on January 27 , 1988. Followin
receipt of the respondents' reply to this notice, this Office
will make a further report to the Commission.

Attachments
l-Brief
2-Letter to respondents




'FEDERAL ELECTION COMMISSION
 WASHINGTON, D.C. 20463

Es 1:0
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RE: MUR 2399

National Republican
Congressional Committee
Contributions and Jack
McDonald, as treasurer

Dear Mr. Baran:

Based on information ascertained in the normal course of
carrying out its supervisory responsibilities the Pederal
Election Commission, on April 23, 1987, found reason to believe
that your clients, the National Republican Congressional
Committee Contributions and Jack McDonald, as treasurer, violated
2 U.S.C. § 434(a)(4)(A)(iii), and instituted an investigation in
this matter.

After considering all the evidence available to the
Commission, the Office of the General Counsel is prepared to
recommend that the Commission find probable cause to believe that
a violation has occurred.

The Commission may or may not approve the General Counsel's
recommendation. Submitted for your review is a brief stating the
position of the General Counsel on the legal and factual issues
of the case. Within 15 days of your receipt of this notice, you
may file with the Secretary of the Commission a brief (10 copies
if possible) stating your position on the issues and replying to
the brief of the General Counsel. (Three copies of such brief
should also be forwarded to the Office of the General Counsel, if
possible.) The General Counsel's brief and any brief which you
may submit will be considered by the Commission before proceeding
to a vote of whether there is probable cause to believe a
violation has occurred.
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If you are unable to file a responsive brief within 15 days,
you may submit a written request for an extension of time. All
requests for extensions of time must be submitted in writing five
days prior to the due date and good cause must be demonstrated,
In addition, the Office of the General Counsel ordinarily will
not give extensions beyond 20 days. e op

A finding of probable cause to believe requires that the
Office of the General Counsel attempt for a period of not less
than 30, but not more than 90 days, to settle this matter through
a conciliation agreement. ] :

Should you have any questions, plehle contact Charles
Snyder, the attorney asbigngd to handle this matter, at (202)

376-8200.

"Lawrence M. Noble
General Counsel

Enclosure
Brief




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

MUR 2399

National Republican Congressional
Committee Contributions and
- Jack McDonald, as treasurer
GENEBRAL COUNSEL'S BRIEF
I. SYATEMENT OF THR CASE

On April 23, 1987, the Commission found reason to believe

- Y’ u® Wt e

that the National Republican Congressional Committee

Contributions (“"the Committee®™) and Jack McDonald, as treasurer,

violated 2 U.S.C. § 434(a) (4) (A) (iii). The factual basis for

this finding was that the Committee had failed to file its 1986
Post-General Election Report, which had been due on December 4,
1986, until January 27, 1987, some 54 days late.

II. ABNALYSIS

Under the Federal Election Campaign Act ("the Act"), all

|1 38072

political committees, other than authorized committees of a
candidate, that elect to file quarterly (as opposed to monthly)
reports, shall file

(iii) a post election report, which
shall be filed no later than the 30th
day after the general election and which
shall be complete as of the 20th day
after such general election ....

B 80407

2 U.S.C. § 434(a)(4)(A). The Committee in this case is a

registered political committee that files reports with the

In 1986, the 30th day after the

Commission on a quarterly basis.

general election held on November 4th, was December 4, 1986.

Accordingly, respondents were obliged to file their (1986) Post-



«ga

General Election Report by December 4, 1§!65'dnd¢r the strictures
set forth in the above cited statute. In fact, respondents

failed to file said report until January 27, 1987, some 54 days

late.
In their response to the notification that the Commission

had found reason to believe that they violated 2 U.S.C.

§ 434(a)(4) (A) (iii), respondents stated by a letter dated May 21,

1987, that they

where [sic) under the belief that since
they had been relieved of the
requirement of filing a pre-election
report due to the lack of pre-election
activity, they were similarly relieved
of the requirement of filing a post-
election report.

However, when advised of the
Commission's contrary view by the
December 23, 1986 Non-Filer Notice,
which was received by Respondents on
January S, 1987, Repondents undertook to
comply expeditiously with the
requirement. Once the need to file the
post-election report was confirmed with
Commission staff, Respondents filed the
required report.

88040713808

The statement that respondents "had been relieved of the

requirement of filing a pre-election report” refers to the

provision in the Act that states that political committees that

file on a quarterly basis must file a pre-election report "no

later than the 12th day before ... any election in which the

Committee makes a contribution to or expenditure on behalf of a

candidate in such election, and which shall be complete as of the

2 Bu8.C,

20th day before the election ...." § 434(a) (4) (A) (ii).
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In,the p&riod relevant to the filing of a pte-election~téport in
1986, s;secitically October 1, 1986 to October 15, 1986,
:éspbﬁdents made iﬁqniied disbursements in the amount of
$2,330,000. All of these disbursements were made to the
National Republican Congressional Committee - Expenditures, and
thus consisted neither of contributions to or expenditures on
behalf of any candidate in a federal election. Accordingly,
respondents were not required to file a pre-election report by
the express terms of 2 U.S.C. § 434(a)(4)(A)(ii).:

In contrast, the statutory provision that respondents are
alleged to have violated, 2 U.S.C. § 434(a) (4) (A) (iii), does not
make the filing of a post-election report contingent upon the
making of contributions to or expenditures on behalf of a federal
candidate. Rather, as we have already noted, the statutory
provision in question simply sets forth a requirement that the
post-election report be filed by certain political committees, by
a certain date, and that it be complete as of a certain date.
Respondents' explanation for their failure to file the post-
election report amounts to nothing more than an admission that

they misconstrued the pertinent statutory provisions.

S Respondents' belatedly filed post-election report, covering
the period October 1, 1986 to November 24, 1986, disclosed
receipts totalling $5,041,426, and disbursements totalling
$6,589,000. The volume of activity along with the fact that the
period covered by the report included the weeks immediately
preceding and following a general election, makes respondents'
failure to file the required report in a timely manner all the
more serious, in the view of this Office.




As for the remainder of respondents' response, quoted abové;

it does appear from the records of the Commission's Reports

Analysis Division ("RAD") that counsel for the Committee did

respond by telephone on January 6, 1987, the day after

respondents state that they received the Non-Filer Notice, dated

December 23, 1986. There followed over the next several days a

series of telephone conversations between counsel for the

Committee and RAD, in which said counsel argued the position that

the filing of a post-election report was not required by the Act.

3 After four telephone conversations between RAD and persons
e representing respondents, between January 6, 1987 and January 12,
N 1987, respondents filed the 1986 Post-Election report on

January 27, 1987. 1In their response, dated May 21, 1987, to the

Commission's f£inding of reason to believe a violation occurred in
the present matter, counsel for respondents stated: "Respondents
will not contest the Commission's position regarding the post-

election report applicability.”

8 80407

In conclusion, it is apparent that respondents were required

to file their 1986 Post-General Election Report on December 4,

1986, but they failed to do so until January 27, 1987.

Consequently, there is probable cause to believe respondents

violated 2 U.S.C. § 434(a) (4) (A) (iii).
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February 12, 1988

The Honorahlc Marjorie W. Emmons
Commission Secretary

Federal Election Commission

999 E Street, N.W.

Washington, D.C. 20463

2

RE: MUR 2399

Dear Madame Secretary:

Enclosed please find Respondents’ Brief and ten copies
in the above-captioned matter, filed pursuant to 11 C.F.R.
§ 111.16(c).

Sincerely,

%//49 3

L Jan W. Baran
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JWB/slg
Enclosure

cc: Lawrence M. Noble, Esquire (3 copies)
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‘-r:u the Matter of

g ol lnt.tml mtm Congressional
‘Committee Comtributioms and

Jack McDonald, as !rnu-uz.r

RESPONDENTS’ BRIBY ‘

This response is submitted on behalf of the National |
Republican Congressional Committee Contributions ("NRCC") and
Jack McDonald, as Treasurer ("Respondents”) in reply to the
General Counsel’s Brief of January 26, 1988 which recommends
that the Commission find probable cause to believe that
Respondents violated 2 U.S.C. § 434(a) (4) (A) (1i1).

I. FACTS

Prior to the October 23, 1986 filing date for 1986 12

Day Pre-Election Reports, Respondents asked their legal
counsel to review the Act’s filing requirements with respect
to 12 Day Pre-General and 30 Day Post-General Election
reports. Affidavit of Benjamin L. Ginsberg in MUR 2399
(hereinafter "Ginsberg Aff.") at § 3 (Exhibit A). oOn the
basis of his review of 11 C.F.R. § 104.5(c) (1) (ii) and (iii)
which state that:

Pre-election reports for the primary and

general election shall be filed by a

political committee which makes

contributions or expenditures in
connection with any such election if such
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diaburscnontjgjj ¥;ﬁm£ﬂbiihﬂp:iviously
disclosed,...

«eooA DPOS eral election report
shall be filed later than 30 days
after any general election

counsel advised Rnspondinf;fon about October 1, 1987 that

: -q,z el

they were "not reqﬂirudft@ffi}d a pre-election or post-
election FEC report.® Iﬂ;&at’1 4. In order to confirm his
analysis of these two proviuibnl as read together, coun:.i
asked the RAD Analyst assigned to NRCC, Brian Hancock, for
his reaction. Mr. Hancock did not challenge counsel’s
conclusion. Id4. at ¢ 5.

As acknowledged in the General Counsel’s Brief, the NRCC
did not have to file a 1986 12 Day Pre-General Election
Report as advised by counsel. General Counsel’s ("G.C.")
Brief at p.3. Subsequently, Respondents, reasonably relying
on the advice of counsel, did not file a 1986 30 Day Post-
General Election Report. Not until January 5, 1987, 32 days
after the filing deadline when they received a notice from
the Commission, did Respondents have any idea that they were
expected to file this report. Upon inquiry, Mr. Hancock at
this time told counsel that RAD had decided that even though
the NRCC had engaged in no election related activity during
the pertinent time frame, Respondents were required to file a
30 Day Post-General Election Report. Counsel was also told

upon further inquiry that Respondents did not need to file
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~ the rcport due to the pruuinity to thc 1986 Year-End chott
_ to be filed that same month. It vas agreed that nnponmu -
~ would cloarly indicate on the tcar-lnd Rnport and in their

cover letter that the :tport “lhOHIQ b. uun-trund as both th‘

post-election and year-end r'port. Id. at 1 8. Thu-,
respondents believed the situation was resolved until,
contrary to Mr. Hancock’s approval of the filing of only one
report, counsel was directed in a later phoﬁc conversation
that a separate report would in fact have to be filed.l The
report was filed promptly on January 27, 1987.

II. Arqument

The General Counsel’s Brief concludes that Respondents’
failure to file the post-election report "amounts to nothing
more than an admission that they misconstrued the pertinent
statutory provisions." G.C. Brief at p.3. This conclusion
ignores the fact that the Commission’s own Reports Analyst
did not contradict Respondents’ counsel when consulted
concerning his advice to Respondents prior to the pertinent
reporting dates. Respondents acted conscientiously in
requesting advice of counsel as to whether they were required

to file reports in connection with an election in which they

1 Even if Respondents accepted the assertion in the
General Counsel’s Brief that the final conversation between
counsel and Mr. Hancock took place on January 12, 1987, it
was not until that day, at the earliest, that Respondents
actually knew that they had to file a post-general election
report.
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spent no money dufihq‘tho rclcvunt tin.:poriod. Rnopondontu
vere further ju-eiztnd in :nlying on advic. of counsel, and :
when a problem dcvolopod nnlpond.nts' counsel oxp.ditiou-ly i

att-npttd to resolve the ptoblcn. ‘In fact, Respondents

believed this nisund.r-tandinq wa- resolved in reliance on
the Analyst’s statement that Respondents 1986 Year-End Rnport  Q_“
would’lﬁfricc al’thi 30 Day Post-General Election Report. It

was not until mid-January 1987 that Respondents were informed
of another reversal by the FEC which would require the filing
of a separate report.

The General Counsel’s Brief also cites to a high volume
of activity reported. None of this activity was related to
the general election. Thus, the General Counsel’s conclusion
that since this activity took place immediately preceding and
following the gc-eral election the failure to file is more

serious is inapt. To the contrary, the fact that Respondents




Respectfully submitted,
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/”&an W. Baran
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L,dp/’ ¢f o T
Carol A. Laham s

Wiley, Rein & Fielding
1776 K Street, N.W.
Washington, D.C. 20003
(202) 429-7000
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Counsel to the National

Republican Congressional

Committee Contributions and
February 12, 1988 Jack McDonald, as Treasurer
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dh}iprll‘23; 1987, tﬁi‘Cd-illlldn thhd'teaaon to hcl;évé;
that the Iatioull nnpuhlto¢n~00ngresnional Committee '
COntributiona ('the COllittuc') and Jack ncDonald. as treaoure:.
violatad 2 U. s.c._s 434(.)(4)(1)(111). !he 00nnission made that
finding because the Committee did not file its 1986 Post-General
Election Report, which wao due December 4, 1986, until
January 27, 1987, 54 days late. An attempt to settle this naﬁter
through pre-probable cause conciliation proved unsuccessful.
Both this Office and the respondents have now submitted briefs to
the Commission.
II. ABALYSIS

(See General Counsel's brief, signed January 26, 1988.)
Respondents filed a brief in which they admit their failure to
file the required report in a timely manner. They claim that
this failure was due to advice of counsel, and that this "counsel
asked the RAD analyst assigned to NRCC, Brian Hancock, for his
reaction. Mr. Hancock did not challenge counsel's conclusion."
Respondents' brief, P. 2.

Respondents' interpretation of the relevant statute as not
requiring the filing of a Post-General election report is

unsupported by the plain language of that provision. "A post-




respondents did not euntact RAD untt anus : idn
response to a uonwtilar notice. The' Rhﬂ“nnalylt Qltpﬂ ;uthority

for the filing require-ent, and the cdnnittee 's counsel oontinued
to argue (as, it now appears, he had pgevioualy"adviaed the
Committee) that the Post-éeneral Election report need not be
filed. (See Attachment 2.) Respondents' counsel adhered to this
view in two subsequent conversations. 1Id. In the third
conversation, Respondents' counsel “asked if it would be
acceptable to include any activity from the 30 Day Post-General
reporting period with the Year End filing." 1Id. The RAD analyst
called back the next business day to state that such transactions
could be included in the Year-End Report, but that the 30 Day
Post-General report would still be considered a late filing. 1In
their brief, respondents misinterpret this simple statement of

fact as "another reversal by the FEC which would require the
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rnport the 1n£ornat£bn-

'covcring tho lolt-liiﬁt on,rlport nntioa. 0f course, the
'7 dead11nc for filiug tbo EOlt-Gcnnral tgpott had passed, and

including the infornatton in tho Year-End report would not extend
the deadltnn tor an already ovordu. report. Respondents' claim
(Respondents® brief, P. 3) that the RAD analyst told them :ba; '
'Responaénéu’[bicl 1986 !ear—l#d Report would suffice as the 30
Day Poot-eenetal Election Report® is simply inaccurate.

II1I. Img or M!&Mﬂ AND CIVIL PEMALTY
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I11I. GENERAL COUNSEL'S RECOMMENDATIONS

145 Find probable cause to believe the National Republican
Congressional Committee Contributions and Jack McDonald, as
treasurer, violated 2 U.S.C. § 434(a) (4) (A) (iii).
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Approve the attached conciliation agreement and letter.

oo

Date
General Counsel

Attachments
1. Respondents' brief
2. RAD telephone log ‘
3. Proposed Conciliation Agreement
4. Letter

Staff Member: Charles Snyder




' In the Matter of -
' National Republican Congressional )  MUR 2399

Committee Contributions and
Jack Mcbonald, as treasurer

CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the
Federal Election Commission executive session of April 12,
1988, do hereby certify that the Commission decided by a
vote of 6-0 to take the following actions in MUR 2399:

Le Find probable cause to believe the National
Republican Congressional Committee Contri-
butions and Jack McDonald, as treasurer,
violated 2 U.S.C. § 434(a) (4) (A) (1ii).

Approve the conciliation agreement and

letter attached to the General Counsel's
report dated March 29, 1988.
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Commissioners Aikens, Elliott, Josefiak, McDonald,
McGarry, and Thomas voted affirmatively for the decision.

Attest:

Marjorie W. Emmons
Secretary of the Commission




) FEDERAL ELECTION COMMISSION
¢ (el s o April 15, 1988

Jan Baran, Esquire
Wiley, Rein & Fielding
1776 K Street, N.W. .
Washington, D.C. 20006

RE: MUR 2399

National Republican
Congressional Committee
Contributions and Jack
McDonald, as treasurer

Dear Mr. Baran:

On April 12, 1988, the Pederal Election Commission found
that there is probable cause to believe the National Republican
Congressional Committee Contributions and Jack McDonald, as
treasurer, violated 2 U.S.C. § 434(a) (4)(A)(iii), a provision of
the Federal Election Campaign Act of 1971, as amended, in
connection with their failure to file their 1986 Post-General

Election report in a timely manner.

The Commission has a duty to attempt to correct such
violations for a period of 30 to 90 days by informal methods of
conference, conciliation, and persuasion, and by entering into a
conciliation agreement with a respondent. If we are unable to
reach an agreement during that period, the Commission may
institute a civil suit in United States District Court and seek
payment of a civil penalty.
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Enclosed is a conciliation agreement that the Commission has
approved in settlement of this matter. 1If you agree with the
provisions of the enclosed agreement, please sign and return it,
along with the civil penalty, to the Commission within 10 days.

I will then recommend that the Commission approve the agreement.
Please make your check for the civil penalty payable to the
Federal Election Commission.




int, "you - : o
autua ly utlstactory wncinat' on
: ,arlu Snyder, the. ateorney ascigned

General Counsel

Encloaure
conciliation Agreement
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II. RECOMMENDATIONS
115 Accept the attached conciliation agreement with the

National Republican Congressional Committee Contributions and

Jack McDbDonald, as treasurer.

20 Close the file.
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ggmm THE FEDERAL ELECTION COMMISSION

'In the Hatte: of

: uatienal Rnpublican cangrn:-ionnl x
~ Committee Contrihutianl ama oo
Juck Mcnonald, as treaﬁurtr

 MUR 2399

 CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal

Eléction Commission, do hereby certify that on August 3,

1988, the Commission decided by a vote of 6-0 to take

the following actions in MUR 2399:

N
™~ 1. Accept the conciliation agreement with the
@ National Republican Congressional Committee
Contributions and Jack McDonald, as treasurer,
™M as recommended in the General Counsel's report
I signed July .29, 1988.
| 2. Close the file.
N
o 3. Approve the letter, as recommended in the
General Counsel's report signed July 29, 1988.
v
& Commissioners Aikens, Elliott, Josefiak, McDonald,
o McGarry, and Thomas voted affirmatively for the decision.
o Attest:

__g/3lsg ' .
Date rjorie W. Emmons
Secretary of the Commission

Received in the Office of Commission Secretary:Mon.,
Circulated on 48 hour tally basis: Moti. ,

-1-
-1-88, 4-00
Deadline for vote: Wed., -2-

88, 4:00
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'ELECTION COMMISSION 5
! August 5, 1988

RE: MUR 2399

National Republican cOngressional
Committee Contributions and

Jack McDonald, as treasurer

‘Dear ME. Baran:

Qg;‘;,auguat '3, 1988, the Federal Election Commission
accepted Eﬁn llﬁned conciliation agreement and civil penalty
submitted on your clients' behalf in settlement of a violation of
2 U.8.C. § 434(a) (4) (A)(1i1), a provision of the Federal Election

ampaign Act of 1971, as amended. Accordingly, the file has been
closed in this matter. This matter will become a part of the
public record within 30 days. If you wish to submit any factual
or legal materials to appear on the public record, please do so
within ten days. Such materials should be sent to the Office of
the General Counsel.

Please be advised that information derived in connection
with any conciliation attempt will not become public without the
written consent of the respondent and the Commission. See
2 U.S.C. § 437g(a)(4) (B). The enclosed conciliation agreement,
however, will become a part of the public record.

Enclosed you will find a copy of the fully executed
conciliation agreement for your files. If you have any
questions, please contact Charles Snyder, the attorney assigned
to this matter, at (202) 376-8200.

Sincerely,

Lawrence M. Noble
General Counsel

Lois G. Lerner
Associate General Counsel

Enclosure
Conciliation Agreement
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BEFORE THE FEDERAL ELECTION COMMISSION
In the Matter of )

National Republican Congressional MUR 2399

Committee Contributions and Jack ;
McDonald, as treasurer )
CONCILIATION AGREEMENT

This matter was initiated by the Federal Election
Commission ("the Commission"), pursuant to information
ascertained in the normal course of carrying out its
superviéory responsibilities. The Commission found probable
cause to believe that the National Republican Congressional
Committee Contributions and Jack McDonald, as treasurer
("Respondents") violated 2 U.S.C. § 434(a) (4) (A) (iii).

NOW, THEREFORE, the Commission and the Respondents,
having duly entered into conciliation pursuant to 2 U.S.C.
§ 437g(a) (4) (A) (i), do hereby agree as follows:

T The Commission has jurisdiction over the
Respondents and the subject matter of this proceeding.

II. Respondents have had a reasonable opportunity to
demonstrate that no action should be taken in this matter.

III. Respondents enter voluntarily into this agreement
with the Commission.

IV. The pertinent facts in this matter are as follows:

B, Respondent, the National Republican

Ccongressional Committee Contributions, is a political

committee within the meaning of 2 U.S.C. § 431(4).




, 2. anpondant, Jack McDonald, is the treasurer of
 th¢ National Rspublican Congressional Committee
Contributions.

3. ,ﬁn-pondonth'woro required by 2 U.S.C.
§ 434(a) (4) (A) (11i) to file their (1986) Post-General
Election report by December 4, 1986.

4. Respondents failed to file such (1986) Post-
General Election report until January 27, 1987.
V. Respondents’ failure to file their (1986) Post-

General Election report in a timely manner was in violation

of 2 U.S.C. § 434(a)(?)(A)(iii). Respondents contend such
violation was not knowing and willful and that they relied

upon the advice of their Legal Counsel.

5830

VI. Respondents will pay a civil penalty to the Federal

Election Commission in the amount of Three Thousand Dollars
($3,000), pursuant to 2 U.S.C. § 437g(a) (5) (A).

VII. The Commission, on request of anyone filing a
complaint under 2 U.S.C. § 437g(a) (1) concerning the matters

at issue herein or on its own motion, may review compliance

R 80407

with this agreement. If the Commission believes that this

agreement or any requirement thereof has been violated, it
may institute a civil action for relief in the United States
District Court for the District of Columbia.

VIII. This agreement shall become effective as of
the date that all parties hereto have executed same and the

Commission has approved the entire agreement.



IX. Raapoﬁdenta shall have no more than thirty (30)
days from th._dat..thi- agreenent becomes effective to.cqnply o
wvith and implement the requirements contained in this L

agreement and to so notify the Commission.

X, This Conciliation Agreement constitutes the entire

agreement between the parties on the matters raised herein,

and no other statement, promise, or agreement, either written

- or oral, made by either party or by agents of either party,

that is not contained in this written agreement shall be

enforceable.

FOR THE COMMISSION:

Lawrence M. Noble
General Counsel

= fgyﬂner Date &/bzl gﬁ S/

Associa General Counsel

I 383 |

FOR THE RESPONDENTS:

280407

ZFan W, Baran Date
General Counsel
National Republican Congressional

Committee
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