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uguutiom. state tha

" party and State aaaﬂ |

expenditures in connectio: :

a candidate for Pederal ofﬂco in that State utm is u! :
with the party. 1In the case of a candidate for electi
office of Senator, these expenditures are limited to th

of $20,000 or two cents multiplied by the voting age p

of the State. In the case of the 1984 elections held in_th.
State of West Virginia, the limitation was $57,570.00. :

Section 44la(a) (2) (A) of Title 2, United States Code, states

that no multicandidate political committee shall make
contributions to any candidate and his authorized political
committees with respect to any election for Federal office which,
in the aggregate, exceed $5,000. .

Section 106.1(a) of Title 11, Code of Federal Regulations,
states that expenditures, including independent expenditures,
made on behalf of more than one candidate shall be attributed to
each candidate in proportion to, and shall be reported to
reflect, the benefit reasonably expected to be derived.

Sections 434(b) (4) (H) (iv) and (6) (B) (iv) of Title 2, United
States Code, require that each report disclose the total amount
of expenditures made under 2 U.S.C. § 44la(d). The disclosure
required includes the name and address of each person who
receives any expenditure from the reporting committee in
connection with Section 44la(d) expenditures, together with the
date, amount, and purpose of any such expenditure as well as the
name of, and office sought by, the candidate on whose behalf the
expenditure  is made.

Section 110.7(b) (4) of Title 11, Code of Federal
Regulations, states that the party committees identified in 11
CFR § 110.7(b) (1) shall not make independent expenditures in
connection with the general election campaign of candidates for
Federal office.




: Tbe polsibility of luch an qrrangcnant was | wi s

Committee officials at the time of the audit fie dwork, homnvcr,;

the individual(s) who would have had knowledge of any such g

::sangeaeut was not present when thc matter was formally
ressed.

In addition, during the entrance conference, Committee
officials provided copies of materials related to expenditures
for media communications which advocated the defeat of a clearly
identified candidate (see Section(s) 1 and 2 below), howeyer,
they stated that no (other) expenditures were made on behalf of
specific candidates. Further, with the exception of the
expenditures addressed in Section 1., the Committee disclosed no
such activity.

The auditors reviewed the Committee's expenditure records
and documentation to determine if any expenditures were made on
behalf of candidates, and, if so, if they were properly reported
and within the prescribed limitation. During this review, the
following expenditures were noted.

1/ See summary of FEC v. Democratic Senatorial Campaign
Committee, Federal Election Commission Record, August 1981,
Volume 7, No.8 and January 1982, Volume 8, No.l.




‘3Qbut agnncl i
nor fully descriptive, jy from the infor:
: ars that displayed no earlie
1 _ran as late as .‘ml 4, 1984. The primary el

¢j,v1rginia was held en Jnno S, 1984.

:  On the auly Qnazhnrly rzc Report, cove
June 30, 1984, the Committee disclosed the above mentic
disbursements as operating expenditures. On August
response to correspondence from the Reports ys. 1 :

- the Committee amended their July Quarterly nepo o disclo

-.these expenditures as coordinated expenditures ‘behalf of John
Raese, candidate for U.S. Senate, applicable to the $57,570
general election expenditure limitation. Then, on December 10,
1984, the Committee again amended the July Quarterly Report, this
time disclosing in-kind contributions of either $2,716.63 or
$2,716.62 designated for the primary election canpai;nn of eight
Republican candidates, including Raese for Senate.

In the interim audit report, the Audit staff argued
that these expenditures were made on behalf of, and are allocable
to, the general election campaign of Mr. John Raese. The
advertisements contained clearly negative statements directed at
the Democratic Party's senatorial nominee and ostensibly ran for
a period of time subsequent to the primary election. The timing
of the advertisements notwithstanding, their intent appeared to
weaken support for Mr. Rockefeller's campaign, to the benefit of
his opponent, Mr. Raese. Consequently, the advertisements sought
to influence the outcome of the general election for the office
of U.S. Senator from West Virginia. (See Advisory Opinion 1984-
15.).

2/ The remaining seven candidates included four for U.S. House
of Representatives as well as candidates for Governor,
Secretary of State and Attorney General.




the pu:pon of-f

ol:gnndin9 

The Co-u:tn' uuon is that tho advexuning
project was designed to h p the entire Republican ticket,
especially gubernatorial candidate Arch Moore. The Committee
feels that the billboards did not urge any West Virginia voter to
vote for John Raese Or against Jay Rockefeller. The Committee
further stated that, in their opinion, the billboards do not
depict a clearly identified candidate and there was no candidate-
specific electioneering message. Therefore, the billboard
activities are not subject to any limitations under Section
44la(d) of the Act (see Attachment 2. pp.4-5, Section §l1).

After considering the Committee's response, it is the
Audit staff's opinion that the billboard advertising could have
been instrumental in Arch Moore's campaign for governor since the
principal theme(s) were attacking Rockefeller's past record as
governor. But it is also the opinion of the Audit staff that the
advertisements benefited Mr. John Raese, the Republican Party's
senatorial nominee who was running against Rockefeller at the
time. We feel that, in the state of West Virginia, reference to
*Jay" constitutes a clearly identified candidate. 1In additionm,
in Advisory Opinion 1985-14, the Commission addressed mailers
proposed by the Democratic Congressional Campaign Committee.
These mailers were to discuss the record of Republican members of
Congress on selected issues. With respect to these mailers, the
Commission stated -




$2,060.47 for advertisements in three local
to the general election. The ldvbrtltcml ts
related to Governor Rockefeller's rec: _
following message: "Don't Be Fooled Again!’
Rockefeller on Tuesday!® No portion of the
allocated to specific candidates. TR

As noted at 11 C.P.R. § 110.7(b) (4), the Committee is
precluded from making independent expenditures in relation to the
general election. Therefore, it appears that the $2,060.47 in
expenditures which advocated the defeat of Governor Rockefeller
should be treated as expenditures on behalf of, or contributions
to, the general election campaign of his senatorial opponent, Mr.
John Raese. As such, they should be reported as either in-kind
contributions (Form 3X, line 21, Schedule B) or coordinated party
expenditures (Form 3X, line 23, Schedule P).

In their response to the interim audit report, dated
May 19, 1986, the Committee stated that the newspaper
advertisements were purchased prior to the general election and
therefore should be reported as either in-kind contributions or
coordinated party expenditures on behalf of Mr. Raese (see
Attachment 2.p.5, Item #2).




- of uhittd stato-, tho portian cc th”go“
_nl ble to such candidate(s) shall be cons
i ribution to or expenditure on behalf of such
unleas such reference is incidental to the ovcrall

in

% In addition, Sections 100.7(b) (17) (vii) tnd
100 8(b) (18) (vii) of Title 11, Code of Federal Regula
that this exception shall not apply to payments for v
registration and get-out-the-vote which are made tren fu
donated by a national committee of a political gartg g R

O .

such funds shall be subject to the limitation
44la(d) and 11 C.F.R. § 110.7.

In September, 1984 the Committee conducted a votor
registration/GOTV phone bank drive. The cost of this effort was
$9,000 ($5,000 for telephone service and $4,000 in conlulting
£ees). It was noted that this drive appears to have been
financed by funds received from the National Republican Party
Committees.3/ The Committee disclosed these payments as
operating expenditures. The Committee did not allocate any
amounts to the candidates referred to in the calls.

A review of the script used by the callers indicates
that the telephone calls were made on behalf of the party's
gubernatorial candidate with specific reference made to four
other candidates by name. Three of these were candidates for
Federal office, including John Raese for Senate.

3/ The voter registration/GOTV phone bank drive was paid for
from the Committee's Field Account. During the review of
Committee bank documentation, it was noted that the Field
Account was financed primarily by transfers from the
National Republican Party Committees. In addition, a $4,000
transfer from the RNC (deposited into the Field Account) was
accompanied by a memorandum which specifically designated
that the funds were to be used to pay the GOTV phone bank
consulting fees.




" why the 1li | & ) ¢ ;
.nhm (3) (A) sxceeded, TFurther, the Conm
lhould amend th_ ,l ,thﬁ eorv eostl are deslgf t

On uay 19. 1986. the cOnaittee tesponded that 'thc g
purpose of the phone bank was to generate support for the ontitt : P
Republican ticket running in West Virginia ... but primarily to ' =
support the candidncith of Arch Moore (gubernatorial candidate) ‘ :
and President Re: The Committee feels that the nention ng
of the other cand dato: for state and federal office were i
incidental to the pu:po.e of the phone bank (see Attachncnt el “
2.pp.5-6, Section 3 and 4). ;-

It is the opinion of the Audit staff that the
mentioning of John Raese (and other state and federal candidates)
in the phone bank script was more than incidental reference.

g Therefore, $1,500 is allocable to the John Raese For Senate

2t Committee.

4. Expenditures For Voter Registration and Get-Out-The-
Vote (GOTV) - Presidential Candidate

9

Section 44l1la(d) (2) of Title 2, United States Code,
states that the national committee of a political party may not
make any expenditures in connection with the general election
campaign of any candidate for President of the United States who
is affiliated with such party which exceeds an amount equal to 2
cents multiplied by the voting age population of the United
States (as certified under subsection (e) of this section). Any
expenditure under this paragraph shall be in addition to any
expenditure by a national committee of a political party serving
as the principal campaign committee of a candidate for the office
of President of the United States.

R # N s it

e




o pa 08t
bank allocable under :
8 for state office without
. sption of the phone bank S :
_ , he federal candidates. The amount of
funds received from RNC by the Party used for the GOTV ph
bank drive reflect ‘than the amount which, under any e : i
reasonable theory, would be allocable to the candidates S
benefitting from the phone bank drive who were seeking state -
office. The clear intent of the transfers was to support state
candidacies or for other appropriate purposes.”

Party associated wit
reasonable theory to ca
affecting in any ma
expenditures on beh:

The Committee also explained that each transmittal
letter contained the admonition that these funds were not to be
— used for exempted expenditures as described in 11 C.F.R. §

100.7(b). The Committee also states that no funds transferred by
O the RNC were used by the West Virginia Republican Party for these
exempt expenditures.

4/ As noted earlier, Committee officials stated that no
coordinated party expenditures were made on behalf of
candidates. 1In addition, there was no indication of the
R.N.C. authorizing these as 2 U.S.C. § 44la(d) (2)/11 C.F.R.
§ 110.7(a) (4) expenditures. Further, as of December 31,

5 1984, the R.N.C. reported spending within $511.50 of their
: $6,924,802.40 2 U.S.C. § 441a(d) (2) limitation.
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eenttlbutidh

Given the ahomc, the Auﬂitﬂ :

GOTV/Voter Registration phone bank was pr.
funds receivng from the National Re dblft
do not qualify for the exemption at 11 c.v

Summary

It is the oginion of the Audit staff tﬁlt thc
discussed in Exhibit A, Sections 1 through 3 constitu
contributions to or expenditures on behalf of Mr. Jt
general election campaign for U.S. Senate. With the
the billboard activity noted in Section 1, in which an
adjustment was made based on the Committee's response, the Audit
staff's position has not changed on any of the other issues.
Therefore, it would appear that the Committee made contributions
to and/or expenditures on behalf of John Raese For Senate in an
amount which exceeded the allowable limitation(s) by $9,426.97
and an expenditure in excess of the limitation to President
Reagan of $1,500.

5/ The Republican National Committee and the Republican
National State Elections Committee each made a $5,000
transfer into the Committee's Victory '84 account on
September 19 and 20 of 1984 respectively.




CO-littee's expenditurcztl
441a(ad).

Recggggndation

The Audit staff recon-nnds thlt thesc -attttn'bc'r ta:rod to
the Office of General Counsel for further review. :




, Onruny 1. 1900, t&i", _th tany were .
unable to locate either PI i1lips ‘to make a retund“ot
the $3,000 contribution. !heJCclhlttlt contacted the Cash
uanagcncnz Account Division of M in New York, which
informed them that the account was on Deceaber 18, 198S.
Therefore, the Committee was unable to follow the Audit staff's
recommendation (see Attachment 2, pg.l of 12).

Recommendat LOQ

The Audit staff recommends that this matter be referred to
— the Office of General Counsel for further review.

P




toglstdrdé unde:
law permits contr
transfers may be

: thcdaydit ntltl :cco-npnded that eho
Committee do ono o!-ﬁht !Ollﬂ! g

zefumd thc nonics to thc rospcctive political
commi ttees,

transfer the monies into éhe Committee's non-federal
account (if funds are not available report the amounts
as debts until transferred) or,

3. provide evidence to show that the funds are permisible
under the Act.

On June 2, 1986, the Committee sent an update to a previous
response informing the Audit staff that it has been determined
that the Committee's Field Account, which was previously reported
as a federal account, is actually a state account and should not
have been reported. It should be noted that three of the four

- transfers from the Republican National State Elections Committee,
totaling $45,000, went into the Field Account. The other $5,000
transfer went into the Victory °'84 account, which is a federal
account.
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The Audit staff

the Office of Genera




pDetailed Summary Page ¢ C Fo X dictate that
‘transfer, the identificatic commi tco, date
the transfer and the agqt ltt’y.lr-tﬂ-date total -uut’ﬁr
disclosed. »

A review of tho couadttoo'c reporting of tr:
received was conducted. It was noted that the Committee
28 transfers and conttihutlons, totaling $141,466.50, from pa
and other political committees. Of the 28, 20 were either
}tggized or lacked ce:tain required disclosure information
ollows: §

1. eight transfers totaling $14,246.50 were not
itemized as required. This represents 28.57% of
the number and 10.07% of the dollar value of the
transfers received, and

12 were lacking aggregate year-to-date totals. 1In
addition, five of the 12 identified the name of
the contributing committee incorrectly (4
transfers totaling $50,000 from the Republican
National State Elections Committee were itemized
as having been received from the Republican
National Committee (see Exhibit C)).

In the Interim Report, the Audit staff recommended the
Committee file amended reports for 1983 and 1984 properly
disclosing the items noted above.

On June 16, 1986, the Committee filed a comprehensive
amendment correcting the items noted above. As part of that
amendment, the Committee deleted from their disclosure report all
transactions related to their "field account™ noting that this
account was actually a non-federal account. It should be noted
that three of the four transfers, totaling $45,000, came from the
Republican National State Elections Committee and were deposited
into the Field Account.
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u.8.C
2 U.S-c-
2 U.8.C. §
2 UUBOCO ; ..
11 C.F.R. §
11
2
2

c.r'.n.
U.s.c.
) U.s.c.
2 U.8.C.

INTERNAL REPORTS

CHECKED: Audit Referral
Disclosure Reports
Audit Workpapers

FEDERAL AGENCIES
CHECKED: None

I. GENERATION OF MATTER

Pursuant to Section 438(b) of the Federal Election Campaign
Act of 1971, as amended, Title 2 of the U.S. Code ("the Act"),
the Commission conducted an audit of the West Virginia Republican
State Executive Committee ("the Committee®™). The audit covered
the period of January 1, 1983, through December 31, 1984. The
treasurers of the Committee during the period audited were Ronald

7/

Pearson, from January 1, 1983, to August 1983; and Thomas D.




‘fﬁtoiuaiiéﬂ obtain&&

to the John Raese ca-pnign to the National nepublican Seu;totial

Committee ("NRSC%). Om its reports filed with the COnniasion tht

NRSC disclosed a total of $115,140 in coordinated expenditutcl on

behalf of John Raese's general election campaign, this amount
equalling exactly twice the state party's coordinated expenditure

limitation of $57,570.3/ The audit was unable to verify the

existence of an assignment agreement between the NRSC and the

?

Committee, as the person(s) with such knowledge was not present
when the matter was formally addressed. There is no evidence of a

written designation.

1/ John Raese was the Republican candidate for Senator from the
State of West Virginia during the 1984 election cycle. Mr. Raese
lost the general election with 48 percent of the vote.

2/ The NRSC also disclosed that it had been designated by the
Republican National Commjittee ("RNC"), as well as the individual
state committees, to make coordinated expenditures on behalf of
various candidates.




The Act prohibits corporations and labor organizattbhi from

making any contributions or expenditures in connection vith,aQy _“*
election for federal office. Candidates, political connittgga
and other persons are prohibited from knowingly accepting or
receiving any contributions so prohibited. 2 U.S.C. § 441b(a).

Pursuant to 11 C.F.R. § 102.5(a) (1) (i), a political
committee which finances political activity in connection with
both federal and non-federal elections and establishes separate
federal and non-federal accounts shall only deposit funds subject
to the prohibitions and limitations of the Act into its federal
accounts. In addition, only contributions meeting the following
criteria shall be deposited in such federal accounts:

1) contributions designated for the federal account;

2) contributions resulting from solicitations expressing




gemrany for the Cc-nutu s m:head. ‘!h. _mittoo l Ia-n'au

Account was a federal aceount estabnsbed to'retite the debts ot
the Committee and the Arch Moore for'Govttnn: CQnmitteey
Receipts came from contributions. Expenditures were
characterized as "miscellaneous.® The Victbry '84 Account was a
federal account established in conjunction with the RNC for the
deposit of funds generated for the Reagan-Bush campaign.
Receipts were derived from contributions and transfers; and
expenditures were for miscellaneous expenses. The Committee's
Field Account was initially disclosed by the Committee as a
federal account. It was established prior to the 1984 general
election for a get-out-the-vote (GOTV) drive for the Committee
and the Moore for Governor Committee. Receipts were derived from
transfers from the RNC and the Republican National State
Elections Committee ("RNSEC"). Expenditures were for overhead,

salaries, and travel expenses. Activity involving the Field




nntuimrcdzmmluual i

cout: ibutiom p:ohibited

meet the requite-ents of 11 C.F.R. s 102. S(a).

not appear to be regulated even by the West v1rg£nia cleetion
law, therefore, its funds could have included corporat! ot labqr

union contributions. The following chart shows the transfers

into the Committee's accounts from the unregistered/non-federal

committees.

Name of unregistered/ Account where
non-federal committee Amount Deposited

1. RNSEC $15,000 Pield Account
2. RNSEC 10,000 Field Account
3. RNSEC 20,000 Field Account
4. RNSEC 5,000 Victory '84 Account

5. Jefferson County 100 Victory '84 Account
Women's Club

6. CONCEPT 520 Main Account

Magnolia County 550 Main Account




for state election uctivities.—/ The COInittee fllcd an
amendment to its 1984 Year End Report on June 17, 1986, uhernln

it summarized the receipts and disbursements per report;ng,nyiod

for its three federal accounts and deleted the Field Account.
Since $45,000 of the total amount received from the
unregistered/non-federal committees was already in the Pield
Account, a balance of $7,670 ($52,670 - $45,000) remained to be
transferred from the Committee's three federal accounts. In {its
amended 1984 Year End Report, the Committee disclosed transfers

totalling $6,500 to its Field Account, made on May 8,

3/ As discussed elsewhere in this report, disbursements were
made from the Field Account in connection with federal election
activity. Recommendations regarding this are included in other
sections.




~otgan ons
tﬁpg‘s in its’*-t deral ol S
| B. EIPENDITURES IN KXCESS OF LINITATIONS o
The Act and the Commission's Regulations provide in zelevant &

parts, the following:

2 U.8.C. § 441a(d) (1) - the national committee of a
political party and a state committee of a political party may
each make expenditures in connection with the general election
campaign of respective party candidates for Federal office,
subject to the limitations prescribed in Section 44la.

2 U.S.C. § 44l1a(d) (2) - the national committee of a
political party may not make any expenditures in connection with
the general election campaign of any candidate for President of
the United States who is affiliated with such party, which

exceeds an amount equal to 2 cents multiplied by the voting age

y The Committee provided a list of the interaccount transfers
for the audit, which showed that $5,000 of this amount came from
the Victory '84 Account and $1,500 came from the A-Team Account.




Preaidential nouinee(a) ihich are not contributlons tog

candidate(s) provided thlt the following criteria are upt;yﬁ

a. such payment cannot be for the costs a{#ggﬁeral
public communications or political advertising; ‘

b. such payment is made from contributions subject to
the limitations and prohibitions of the Act;

s such payment is not made from contributions
designated for a specific candidate;

d. where such activities include references to any
candidate(s) for the House or Senate, the costs of such
activities shall be allocated proportionately to that
candidate(s) unless the mention of such candidate(s) is merely
incidental;

e. the phone banks conducted in connection with the

voter registration/GOTV activities are operated by volunteers;




¢

3) contributions from contributors who

are inforjod*ﬁﬁgt

all contributions are subject to the prohibitions and ltnttiﬁions
of the Act.

2 U.S.C. § 441a(d) (3) and 11 C.F.R. § 110.7(b) (1) and (i) -
the national committee of a political party and the state
committee of a political party may each make expenditures in
connection with the general election campaign of a candidate for
Federal office in the state, who is affiliated with the party.
Expenditures on behalf of a candidate for the office of Senator
are limited to the greater of $20,000 or two cents multiplied by
the voting age population of the respective State. For the 1984
election held in the State of West Virginia, the expenditure
limitation was $57,570. Expenditures on behalf of a candidate

for the office of Representative in a state with more than one
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shall knovingly accept a conttibution nade for ‘the benefit or use
of a candidate, or knowingly uake any'expgud#tu:e on behllf of a
candidate, in violation of any limitation iﬁposed under Sectioh
441a. |

11 C.F.R. § 106.1(a) - expenditures made on behalf of more
than one candidate shall be attributed to each candidate in
proportion to the benefit reasonably expected to be derived and
shall be reported to reflect such benefit.

2 U.S.C. § 434(b)(4) (H) (iv) and (6) (B) (iv) - each report
filed with the Commission shall disclose the total amount of
expenditures made under 2 U.S.C. § 44la(d). The disclosure
required includes the name and address of each person who
received any expenditure from the reporting committee in
connection with Section 44la(d) expenditures, together with the
date, amount, and purpose of any such expenditure, as well as the

name of, and office sought by, the candidate on whose behalf the

expenditure is made.




found that funds were diabnrud;ﬁt:ﬂw thc;'c:;‘-i
Account to pay for the GOTV aétivity; Attachhq t

candidates. In response to the Interim Audit Repﬁtt, 

Committee asserted that the purpose of the drive was to promote

the entire Republican ticket, especially the gubernatorial

candidate, Arch Moore, and President Reagan. The Committee

stated that the mention of other candidates was incidental. This
Office has reviewed the script used by the callers and concurs
with the audit conclusion that the mention of the other
candidates was more than incidental. The script included the
following statement: "President Reagan, John Raese for Senate,

Jim Altmeyer for U.S. Congress, and John McCuskey for Attorney




the remaining one-sixth to the other candidates referred to in

the script ($9000 x 1/6).

In addition to the above circumstances, it appears that the
expenditures may not qualify for the exemption pursuant to
11 C.F.R. § 100.7(b) (17), because national party funds were used
to pay for connected costs. The documentation showed that an
adjusted total of $82,750 was deposited in the Committee's Field
Account. In addition to the $45,000 transferred from the RNSEC
to the Field Account, noted above, the audit also found that the
RNC had transferred $29,000 into that account. A memorandum
accompanied a $4,000 transfer from the RNC, which stated that the

funds were to pay the consulting fees for the GOTV phone bank.§/

5/ The RNC disclosed this disbursement in its 1984 Pre-General
Report as a transfer to the Committee.




foruula. 8566 57ﬂihﬂﬂ1ﬂAhQ Iiloﬂtt'd‘ho thuvlnagnn presidtntinlf‘“
cllpaign (34.000 x'1/6). m:é!uu«. 1t mnn that the
Republican National Committee viollted 2 U.8.C. § 4dla(f), by

exceeding the coordinated party expendituri limitation by $155}17
($666.67 - $511.50).

Based on the circumstances discussed above, and in the
previous section where it appears that monies in the Field
Account included contributions not subject to the limitations and
prohibitions of the Act, the Committee, having redesignated its
Field Account as a non-federal one and having made expenditures
for the phone bank from that account, has also violated 11 C.F.R.
§ 102.5(a) (1), by making such expenditures from a non-federal
account. This too would, therefore, preclude the Committee from
claiming an exemption under 11 C.F.R. § 100.7(b) (17) regarding

its voter registration-GOTV activity. Since none of these




~and

'Biggest !h: Increaae in State niatoty
Just part of Jay's record for West Virginia.®”

The audit discetned‘fron available information that the billboard

advertisements were displayed no earlier than June 1, 1984, and

remained as late as July 4, 1984. Attachment I(4)-(6). The
primary election in West Virginia was held on June 5, 1984.

The Committee initially reported the disbursements for the
costs of the billboards on its 1984 July Quarterly Report as
operating expenditures. PFollowing a Request for Additional
Information ("RFAI") from the Reports Analysis Division ("RAD"),
that Report was amended on August 14, 1984, to disclose these
expenditures as made on behalf of John Raese, applicable to the
Section 44la(d) coordinated party expenditure limitation of

$57,570.




behalf of eight t‘ﬁﬁ ‘qnds state candidatu. Spccitim y tht
Committee reporua ! m«amu bnlhoaxa expenditutes of #zzh._.; 3."
as operating expendltutes, and simultaneously divided that ﬁotal
among five candidates fur Federal offices and three can&l&iﬁes
for state offices, who apparently benefitted from the billboard
advertising. As a result, the Committee allocated $2,715.62 to
the Raese campaign. It is not clear whether this contribution is
for the primary or general election, as no designation was
checked. However, the contributions allocated to the campaigns
of the other federal and non-federal candidates are each

&/

designated for the primary election. This amendment appears to
have been made as a result of a RFAI mailed to the Committee on
November 8, 1984, regarding a discrepancy between information on

the July Quarterly Report and the year-to-date totals for

8/ The other four candidates for Federal offices were in the
races for Representative from four districts in the State of West
Virginia. There is no evidence to suggest that the Committee
exceeded its contribution limitation in either of these
campaigns.




;nubntantinte the poouibility that tho Counittoe assiguoa ft

Section l&ia(d) limitation to the NRSC.

The Interxn Audit Report stated that the above advettiltlunt
expenditures were made on behalf of, or allocable to, the gon.kal
election campaign of Mr. Raese, as the billboards appeared to
seek to influence the outcome of the general election for the
office of U.S. Senator from West Virginia. The Committee was
asked to explain why a Section 44la(a) or Section 44l1la(d)
limitation did not apply. Chief Counsel for the RNC responded by
a letter dated May 16, 1986, on behalf of the Committee and
stated that the advertisements were designed to bolster the
entire Republican ticket, especially Arch Moore, the party's
candidate for governor. Further, he asserted that the
advertisements did not depict a clearly identified
candidate and that there was no candidate-specific electioneering
message, therefore, the Section 44la(d) limitation was not

applicable. He stated that the Committee had properly reported
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and state puty'mwut to. nluf such upcnﬁiwua.

expenditures andt on htha_t o: the nqoic ca-pnign equalled tht
total amount allduea by the Act fo:Jth 1984 election in West

Virginia. The absence of a written agreement or verbal
verification from the Committee was noted during the audit‘aﬁﬂ3it
was recommended that one-half of the total expenditures for the
billboard advertising, $10,866.50 ($21,733 x 50%), be allocataa
to Mr. Raese's general election campaign, presumably attributable
to the Section 44la(a) limitation. The Committee's amendment to
its 1984 July Quarterly Report, which deleted the billboard
expenditures as coordinated party expenditures, lends further
credence to the possibility that a designation was in effect.
This Office recommends a finding of reason to believe the
Committee violated 2 U.S.C. § 44la(f), for making excessive

expenditures on behalf of the Raese campaign and has
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in the election with such statements as, "Why West Virginians
CANNOT vOi:e for va. Rockefeller" and "Don't Be Fooled‘hjgjfnil'tiilt‘ |
VOTE Against Rockétellez on Tuesday!® No portion of the
expenditures were allocated to a specific candidate. Attachment
I1(6). |

The Committee is precluded by 11 C.F.R. § 110.7(b) (4) from
making independent expenditures in connection with the general
election campaign of candidates for Federal office. In response
to the Interim Audit Report, the Committee agreed that the
newspaper advertisements were purchased prior to the general
election and, therefore, should be reported as either in-kind
contributions or coordinated party expenditures on behalf of
Mr. Raese. To date, the Committee has not amended its 1984 Post-
General Election Report to change the allocation of these
expenditures to the Raese campaign. Therefore, this Office
recommends a finding of reason to believe the Committee is in

violation of 2 U.S.C. § 434 (b).




ut7$2,115 62. Uning the cur:v

linitations of tbe Act in v!olation of 2 u.s.C. § 441a(t).

C. PIﬂlIBI!lD CBI!IIIU!IOI

Section 441b of Title 2, United States Code, states that it
is unlawful for any corporation, national bank, or labor
organization to make a contribution or expenditure in connection
with any election to any Federal office. Any candidate,
political committee, or other person is prohibited from knowingly
accepting and receiving a contribution so prohibited.

The audit found an apparent corporate contribution to the
Committee in the amount of Three Thousand Dollars ($3000) from
PIMCO and Trevor Phillips. When requested to either refund the

corporate contribution, transfer the monies into the Committee's




231
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January 9, 1905,1.na,uafchnlé,_lsés; Infnoﬁﬁher amended repe
is this contribution adjusted. = '
The address for Trevor Phillips, as identified on the

Committee's disclosure reports, is located in Garden Grove,

California. The address on a copy of the check found in the _
audit files coincided with that in the reports. The check has

the name “PIMCO" printed over Mr. Phillip's name. There is

currently an active corporation in good standing in the State of
California named PIMCO, Inc., but it is located in Santa Ana,
California, and neither the president nor the agent for the
company is identified as Mr. Phillips. A second corporation
which initially had the name PIMCO, Inc., changed its name to
Industrial Molding Corporation in August 1978. This company is
located in Quintana, California, and Mr. Phillips is not

identified as president or agent here either. This Office has




'political party committee, each ttant!et of funﬂl !o tho

reporting committee from another political p!:ty conuittee must

be disclosed, regardless of whether such conlittcel pxe

affiliated, together with the date and amount_qf cqch transfers.
Instructions for the Detailed Summary Page of FEC Form 3X require

that, for each transfer, the identification of the committee,

date and amount of the transfer and the aggregate year-to-date
total be disclosed.

The Committee received a total of 28 transfers and
contributions from party and other political committees totalling
$141,466.50. Of the 28 transfers, 20 were either not itemized or
lacked certain required information as indicated below:

1) 8 transfers totalling $14,246 were not itemized as
required; and




Executive Cmittu "lnd u‘l: t;ﬁni. as trul_
following sections o! the Act and the Regul.ltlonl i
§ 441b and 11 C.F.R. § 102.5(a) (2), for: accapting
prohibited by the Act and depositing such funds in 1ts fedetal
accounts; 2 U.S.C. §§ 434 (b) (4) (H) (iv) and 434(6) (B) (iv), for

failing to properly allocate expenditures for a voter

o registration/GOTV activity; 2 U.S.C. § 44la(f), for making
excessive expenditures on behalf of the Reagan and Raese
campaigns; 11 C.F.R. §102.5(a) (1), for making expenditures from a
non-federal account connected with federal election activity; and
2 U.S.C. § 434(b) (2) and 434(b) (3) (D), for failing to report
certain contributions and transfers accurately and in a timely

manner. This Office also recommends that the Commission find




434¢(
'§ 102.5(a).

Find reason to believe the Republican National C
William J. McManus, as treasurer, violated 2 U.8

§ 44l1a(f), and take no further action and close ht,i
it pertains to this respondent.

1/2_,,/qq

Date I [’ awrence M.
General Counsel

Attachments
I Audit Referral
2, Factual and Legal Analyses(2)

3. Letters and Interrogatories and Requests for Production of
Documents (2)

Staff Person: Sandra H. Robinson




as'inﬂi¢ét‘dfby the name(s) chﬂékdég

‘Commissioner Aikens K

Commissioner Elliott

Commissioner Josefiak

pnd Commissioner McDonald

Commissioner McGarry

Commissioner Thomas

This matter will be placed on the Executive Session

agenda for February 2, 1988.

Please notify us who will represent your Division

before the Commission on this matter.




1988, do hereby certify that the cannasa:on deciﬁnd hw a

vote of 5-1 to take the following acticns:in,uﬂa‘23703

1. Find reason to believe the West Virginia
Republican State Executive Committee and
Jack Rossi, as treasurer, violated 2 U.S.C.
§§ 441a(f), 434(b) (2), 434(b) (3) (D),

434 (b) (4) (H) (iv), 434 (Db) (6) (B) (iv) and
441b; and 11 C.F.R. § 102.5(a).

Find reason to believe the Republican
National Committee and William J. McManus,
as treasurer, violated 2 U.S.C. § 441la(f),
and take no further action and close the
file as it pertains to this respondent.

(continued)




ioners Elliott, Josefiak,

&

lvot.cd aua,muvely for tha

Secretary of the Commission




al xloction Co-nilsl ;

ational Committee ("C

.B.C. [ ] “la(f,' a.
Act of 1971, as amended

_to the committee and you
'ﬁl!il Analysis which formed a basi
;vis attached for your 1nfotlation.'

g:‘: of the public record within 30
sn closed with respect to all other
‘Should you wish to submit any materials to
on ¢ record, please do so within ten days of your
receipt of this letter. Such materials should be sent to the
Office of the General Counsel.

The con!ld.ntlality provisions of 2 U.S.C. §§ 437g(a) (4) (B)
and 437g(a) (12) (A) remain in effect until the entire matter is
closed. The Commission will notify you when the entire file has
been closed.

If you have any questions, please direct them to Sandra H.
gggsnson, the attorney assigned to this matter, at (202) 376~

Sincerely,

Thomas J. Josefiak
Chairman
Enclosure
Factual and Legal Analysis




Dear Mr. Roqgi;f'

On February 2, | the
that there is r_duﬂn.to”hclt
State Executive :
violated 2 U.8.C. §§ s (£)
434 (b) (4) (BH) (iv), 434(b)(5)(
Federal Election i

and 11 C.P.R. § 102.5(a), a p
Regulations. The Pactual and Leg
basis for the Commission's finding, is
information.

i
which to:nnd a
attached for your

Under the Act, you have an opportunity to demonstrate that
no action should be taken against the Committee and you, as
treasurer. You may submit any factual or legal materials that
you believe are relevant to the Commission's consideration of
this matter. Please submit such materials to the General
Counsel's Office, along with answers to the enclosed
interrogatories and request for production of documents, within
15 days of your receipt of this letter. Statements should be
submitted under oath.

In the absence of any additional information demonstrating
that no further action should be taken against the Committee and
you, as treasurer, the Commission may find probable cause to
believe that a violation has occurred and proceed with
conciliation.




If you intend to bc reproscntud by cuuﬁnol !n .
please advise the Commission by completing the enclos
-stating the name, address, and telephone number of
and authorizing such counsel to receive any notifica
other communications £ton the Commission.

This matter will remain confidential in accordanu;
2 U.S.C. §§ 437g(a) (4) (B) and 437g(a) (12) (A), unless you
the gonnission in writing that you wish the matter to ht
public. iy

For your information, we have attached a brief doictt tion
of the Commission's procedures for handling possible vlolations
of the Act. If you have any questions, please contact Sandra H.
Robinson, the attorney assigned to this matter, at (202) 376-
8200.

Sincerely,

Thomas J.AJoseffak

Chairman

Enclosures
Factual and Legal Analysis
Procedures
Designation of Counsel Form
Interrogatories and Request for

Production of Documents
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Dwight D. Elsenhower Republicen Center * 310 First Strect Southeast * Washington, D.C. 20003  (202) 863-8638

Dear Chair-anfa'

I am writing in
indicating tha
to believe that
violated provi
as amended. In

the circumstances of
further action would
RNC would be closed.

: spublican National Committee
(RNC) has exanined tho factn 1 anslysis attached to
your February 5 letter and strongly disagrees with its tentative
conclusions. The RNC did not violate 2 USC, Section 44la(f), by
exceeding the party coordinated expenditure limit for the Reagan
Presidential Campaign. Although the RNC is aware that the
Commission intends to undertake no further action in this matter,
this letter is provided to the Commission so there can be no
question as to the RNC's position in regard to this matter.

Very truly yours

77

E. Mark Brade

EMB: jd

Telox: 701144 » FAX: 8639820
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man 4 e
' West Virginu Mblicn
!llcatlve Committee

Dear Nr. .munats |

A copy of your letter of Pebruary §, 1983. to Jack”

Rossi, our Treasurer, was received by me on Pebruary llth, and

has been referred to our counsel. An approprht.c Statement of

Designation of Counsel is being prepared and will be’ forvardnd to;‘

you, and we intend to respond appropriately.

In the meantime, however, I would respectfully uk your
urgent consideration of a request which I communicated to Sandra
H. Robinson, as attorney for the Commission, by telephone earlier
today, in which I asked that the Commission send a follow=-up
letter to Mr. Rossi, informing him as follows:

1. Your letter was directed to him only in
his capacity as treasurer and custodian
of records; and,

2. His predecessor(s), and not Mr. Rossi, is
alleged to have violated the cited
provisions of the United States Code.

92¢€ Hd L183488¢

This request is eminently fair and reasonable, in view
of the fact that, on the face of your letter and the factual and
legal analysis sent in support thereof, it can be absolutely
concluded that all of the facts giving rise to the allegations,
if they occurred, occurred long before Mr. Rossi assumed his
duties as Treasurer in September, 1987.

Phe objectionable language which should either be
deleted in an amended letter, or should be the subject of a
follow-up letter of clarification, is contained in the first
paragraph of your letter, in pertinent part as follows:

40
a3J
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18 abs y
,ht- capncity
statement, as it
shown to be patentl

™ - To addrc-s tneh a letter as th&u to ln indivi”'

suggesting that he somehow violated the federal election
<r when your information is otherwise, is, in my opinio
o

unconscionable, unconstitutional and downright un-American.
Rossi was asked by me to serve as Treasurer precisely because
; enjoys the highest professional standing and reputation in hh%a
e State and is a partner in the most prominent and reapoctdblo=“
<t independent public accounting firm here. To be on the receiving

end of a letter such as yours would certainly tend to cause Mr,
o Rossi to doubt whether he should be so giving of his time and

professional talents in this purely voluntary, unremunerated
o position of service. If we drive people like Mr. Rossi out of
<

such an important position, I would submit that, sooner or later,
we are going to be left with people of lesser talent and
) integrity.

_ Please re-consider your letter of February 5th and make
an appropriate amendment or clarification. If this objectionable
language is in your word processor, it should be deleted at once,
so that your legal staff will be required to make a case-by-case
determination as to its appropriateness in other instances. Your
attention to this matter will be deeply appreciated.

9

Very truly yours,

P Aee£b:

Edgdr F. Heiskell, III
State Chairman

EFH,III:bje




.and,Jack nosai. ai
treasurer

Dﬁar Mr. luilkel
I am in

treasurer of thti””
Co-ittec. as a tcl»

On May 24o 1904. thc rederal Election Commission
o ("Commission®) adopted a policy of naming a successor treasurer
; in his or her official capacity as treasurer as a respondent in
< enforcement matters immediately before the Commission, even
L

3 iﬂft‘lette: addressed to Chairman
e naming of Jack Rossi, the current

*gﬁintn Republican State Executive
nt in the above referenced matter.

though the current treasurer may not have held that position at
the time the events in question took place. This action was
taken after a careful consideration of the relevant rules of
civil procedure and case law. A copy of materials related to

o 8 this policy is enclosed for your information.

You should note that at such time that a proposed
conciliation agreement is prepared in this matter (either during
pre-probable cause conciliation or post-probable cause
conciliation), a statement can be added to the proposed agreement
which identifies the treasurer(s) of the West Virginia Republican
State Executive Committee at the time the events in question
occurred.







Washington, D.C.

J. 1homas Lane.

Counsel for Respondents
P.O. Box 1386

Charleston, West Virginia 25325

(304) 347-1100

cc: Edgar F. Heiskell, III, Esq.
E. Mark Braden, Esq.
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counnl‘ and are authorized to receive any nétit’icatigna ‘and otb.g

communications from the Commission and to act on my bolult bgttotd

the Coni. ssion.

V2L

o Vet el Scaeg Bt

ADDRESS : P.0. Box A
Charleston, W 25362

040845247
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HOME PHONE: (304) 346-0441
BUSINESS PHOHE: (304) 344-3446




ren o
General Counsel




Mlb: .nd n m_, llcged violatlm"
connected with l vd!ir’registtltionlbbt—out-the-vote acttvity
conducted during thc 1984 general cloction cycle, certain

reporting erro:b,;ttpenditutel-vhlch may be in excess of the

statutory linitatiohs, and deposits in federal accounts which may

be prohibited by the Act. This matter resulted from an audit

referral.

Notification of the Commission's reason to believe finding,

and interrogatories and a request for documents, were mailed to

®

~ On that same date the Commission found reason to believe
that the Republican National Committee ("RNC") and William J.
McManus, as treasurer, violated 2 U.S.C. § 44la(f), in connection
with alleged excessive expenditures on behalf of the Reagan
Presidential campaign, and determined to take no further action
against these respondents. Chief Counsel for the RNC submitted a
letter in response to the notification of the Commission's
action, which was received in this Office on February 23, 1988.
The letter stated that the RNC disagrees with the conclusions of
the Factual and Legal Analysis, which served as a basis for the
Commission's action, and denies any violation of 2 U.S.C.

§ 44la(f). Attachment.







,” B. Btr“t. .o
Washington, D.C.

respondents’ position
above-referenced cau."'

The Commission’s indulgenc. 1n ‘this nttor will be
greatly appreciated.

Post oftice Box 1386
Charleston, W 25325-1386
(304) 347-1100

cc: Edgar F. Heiskell, III, Esquire
E. Mark Braden, Esquire




:,tot documents. A
inted in your letter, I
Accordingly, your rilnﬂliﬁ ‘s
11 ¢, 1988. '

Sincerely, ;

wr e M. Noble
General Counsel
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cc

By
Vanessa T. Valldejuli
Attorney-at-Lav

Assistant to J. Thomas Lane, Esq.

Sandra H. Robinson, Esquire
Edgar F. Heiskell, III, Esquire
E. Mark Braden, Esquire

John Scott, Director
Jack Rossi, Treaspirer




.~ 1. Respondent, Jack Rossi did not assume his duties a-
/ Treasurer of the West Virginia Republican Party until September,
/1987. He is not familiar with the facts of the audit period of
January 1, 1983, through December 31, 1984, and as such, is
unable to answer the Interrogatories and Request for Production
of Documents.

2. Respondent, West Virginia Republican State

O Executive Committee (the "Committee") is unable to furnish the
Commission with a complete response to its Interrogatories and
Request for Production of Documents. However, the Committee has
identified other parties who do have knowledge of the facts of

this case and who will voluntarily provide information to the

extent that the Committee will be able to answer the
Interrogatories and Request for Production of Documents. The
Committee plans to meet on April 11, 1988, at which time it will
identify the parties involved and ascertain the facts surrounding

the audit period of January 1, 1983, through December 31, 1984.







reporting etrors; exponaitures whtch lay be in excesl'ot the

statutory limitations; and deposits in federal accounts which may
be prohibited by the Federal Elqction'Canpaign Act of 1971, as

amended ("the Act"). This matter was generated by a referral

from the Audit Division.

Respondents have designated counsel in this matter. On
February 24, 1988, this Office granted Respondents an extension
until March 14, 1988, to respond to the Commission's finding,
interrogatories, and request for production of documents. See,
MUR 2370 - Comprehensive Investigative Report #1, signed
February 26, 1988. On March 16, 1988, in response to a request
for an additional extension of twenty days to prepare their
answers, Respondents were given until April 4, 1988, to make

their submission.




was also stated that the Cbunituuo plana u'anltiag on'Apf_
1988, wherein it will '1dentify the pnrtica involved and

ascertain the facts'ﬁpettatning to thisvnatgnt.‘ Attachlont 1(2) ‘ .
Staff contacted counsel's office via telephone to discuss

the incompleteness of their submission. The principal attofney

was out of the office until April 11, 1988, however, an assistant

attorney was familiar with these proceedings. She informed staff

0408452

that information is being gathered without the full assistance of

witnesses familiar with the facts. She also stated that two

9

witnesses are currently located in Washington, D.C., and are,
therefore, being questioned by counsel for the Republican
National Committee. Respondents' counsel indicated that some of
the documents have been gathered, but that they require
interpretation by the witnesses. Counsel further stated that all
of the interested persons and attorneys will attend the

April 1llth meeting. She expects that a more substantial response

will be provided to the Commission within a week of that meeting.
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May 4, 1988

Sandra H. Robinson, Esquire
The Office of General Counsel
999 E. stmt' '.'o
Washington, D.C. 20463

Pursuant to our telephone conversation of May 4, 1988, enclosed
please find Respondent’s Answers to Interrogatories and Request
for Production of Documents.

As previously discussed, these Answers will be supplemented by
a Responsive Brief which is forthcoming.

Should you have any questions with regard to the foregoing,
please do no hesitate to call me.

Very truly yours,
BOWLES McDAVID GRAFF & LOVE

Vanessa T. Valldejuli

VTV/skm
Enclosure




_Sandra H. Robinson, Esquire
The Office of General Counsel
999 E. Street, N.W.
Washington, D.C. 20463

ANSWER TO INTERROGATORY NO. 1

(a) Expenditures from the Field Account to finance the GOTV
activity were made under the belief that such adt:lv:l.ty was on
behalf of Arch Moore, then a candidate for qov.nior. The
Respondent was unaware that there was any mention of any federal
candidates. After the audit was conducted, the phone bank script
was brought to the attention of the Respondent.

(b) The Field Account was established for generic party
activities and candidates for state office; principally, Arch
Moore. The Field Account was established pursuant to state lav.
Thus, there is no prohibited money such as corporate or labor
union money in said account. The Field Account data was
available to the audit team who had an opportunity to review in
great detail the receipts and the sources of contributions.
Disbursements from the Field Account went to pay field staff




: : , : ) i“lntifilblc z-mx
candidate as set forth '1n an am-mt letter dated September 21,
1984, signed by nms Ball. !‘hu cm:lﬁh wvarranted that "no
funds transferred from ‘the RNC shall be used to make
contributions of oxponditum in support ot speciftic candidates
for federal office."™

ANSWER TO INTERROGATORY NO.

3

Yes. The money was transferred to the non-federal account
by the Committee’s present accountant, Art Schumate on October
14, 1986, in a lump sum transfer. The Committee will amend the
report to show the specific transfer as a memo entry, if the FEC
80 requests.




unsolicited contribut
18, 1984. S

(b) After due
was a partnership.

(c) Upon receipt of AMitllS-lQ, thlutf attempted
o by telephone to locate Mr. Trevor Phillips and/or PIMCO. No
listings could be found. The lcml Trevor Phillips/PIMCO check
was issued on a cash umgmut account of Merrill Lynch.
Committee staff telephoned the Cash Management Account Division
of Merrill Lynch in New York and was advised that the account was
for a limited partnership but had been closed on December 18,
1985. Merrill Lynch) also reported that the company had no
forwarding address for either Mr. Phillips or PIMCO. Mr. Scott
reported these efforts in a letter to Mr. Robert J. Costa at the
FEC Audit Division in a letter dated April 21, 1986. 1In that




83221¢nnnta1Qg!!g¥’§§_xntotggg-to£x Bo. 2(c)

Exhibit A. Letter dated September 20, 1984, from RNC
to Kent S. Hall, Chairman, regarding GOTV activity.

Exhibit B. Letter dated October 3, 1984, from RNC to
Kent S. Hall regarding the transfer of $4,000. for the GOTV
activity.

Exhibit C. agreement dated September 21, 1984, between
RNC and West Virginia Republican State Committee.







Dcat Kcnt:

hx contact is thq» ng] '»u-t mpezﬁmt
element of a ssful campaign. At Ed Brookover's: request we
are sending t slosed contribution to assist with your
program. B4 tells us yours is a very comprehensive p:oqzan
which promises to benefit Republicans at all levels. We're
delighted to be able to help.

Thanks for all your efforts to make 1984 the best year for
Republicans ever.

Very truly yours,

J. Fahrenkopf, Jr.

FJF/mkg

P.S. Please sign one copy of the attached and return in the
enclosed envelope. This is a record keeping formality.

& EXHIBIT A & :
22

Owight D. Eisenhower Republican Center: 310 First Street Southeast, Washington, D.C. 20003. (202) 863-8700.




n:. Kont 8. Htxl. 8:.
Republican State nxocuti

of West Virginia e

Post Office Box A

113 washington Street Weat
Charleston, West Virginia 25363

Dear Kent:

The Republican National CQInittnc il p&.ai.ﬂ to ;.nd yeu;thia
check in the amount of $4,000 for your voter turnout operation
affecting Kanawha, Wood, Monongalia, and Hazrison counties.
This contribution is being made at the :ocouuondation of yaut
Regional Political Director, Ed Brookover.

As you know, I believe any effective political organization
requires strong local leadership and I am proud of the job that
you are doing in communicating our message.

o
0
o

” U7

-

o
<
o

We wish you great success in November. If I or the Republican
National Committee can be of further assistance, please do not
hesitate to call on us.

Very truly yours,

Frank J. Pahrenkopf, Jr.

FJF/lab
enc

cc: Arch A. Moore, Jr.

Priscilla Humphreys
Ed Brookover

XHIBIT B
E 237

Dwight D. Eisenhower Republican Center: 310 First Street Southeast, Washington, D.C. 20003. 202) 863-8700. Telex: 70 11 44




lnnt 3. Hall,
Wast Virginia
P.0. Box A, 113
Charleston, W

Dear Kent:

This letter will set forth
agreement between the West
and the Republicln uational e

The West Virginia Republican Staﬁc.; nittee w thae no tunds
i e con' tions ot

eral

The

expenditures in support of lpociﬁi
office without the express written .
West Virginia Republican State Comm , :
funds transferred from the RNC shall h.nulid for tho cast of
campaign materials (such as pins, bumper lttips, handbills,
newsletters or yard signs) used by the West Virginia Republican
State Committee on behalf of any candidate for federal office.
(See 11 CFR 100.7 (b) (15)).

040845267
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Funds transferred to your committee are for the sole purpose of
permitting your committee to utilize locally generated funds for
the support of candidates for federal and state office.

REPUBLICAN NATIONAL
COMMITTEE

WEST VIRGINIA REPUBLICAN
STATE COMMITTEE ’

BY:‘/-’\’X//:;' x/;//,é’//g BY:

Kent S. Hall, Sr. Frank J. Fahrenkopf, Jr.
Chairman Chairman

EXHIBIT C
235
Owight D. Eisenhower Republican Center: 310 First Street Southeast, Washington, D.C. 20003. (202) 863-8700. Telex: 70 11 44




T VIRGINIA REPUBL
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.i OFFICEBOX A
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City, State ang 0P Cote

CHARLESTON, WEST VIRGINIA 25362

L) Chock Ners i adrass is citferent than prk
2.FEC Identification Number ;
'61%2
7mmmwn¢uam
Aeporting Period en SHErer

SUMMARY
§.Covering Period __10-01-86 through

G.(si CashonhandJenuery 1, 1988 . ..........

(L1 Cash on Mend st Beginning of Reporting Peries. . . .
‘= TowiRecopts(tromLine 18) . . . ... ..cc0.00

+ Subtotal (ecd Lines 6(b) end Bic) for Columa A end .
Lines Gle) and 8(c) for Column 8)
Jwl Disbursements (from Line 28) . ...........

8.Cash on Hend at Close of Reporting Period tmm Ling ? from Line 8(d))

3712,29

$  68304.11

s 1498.54

S 70% 08.9¢

S 4915.00
$  9993.99

$ 107416.9

9.Debts and Obligstions Owed TO TheCommittee . . . . . c e c e ccveoen
(1temize all on Schedule C or Schedule DY

10.Debts and Obligations Owed BY theCommittes . . . .. cccceevoosee
{itemize sll on Schedule C or Schedule D)

® _ 1000.00

5583.29

$  13185.25

1 cortsly that | heve aasmuned this Hepert 1@ the Dest of my
it is Yue. correct and compiete.

T. DAVID HIGGINS

ﬂpo or Punt

NOTE. Submssion of falee. ert

Por turther infesmation contact.

fetnd Bucaon Commuaeon
900 € Seest NW.
Wawwgion, OC. 20463
Tas fren G00-424 9630

lace 2023763120

0f INCOMPlete }AISIMELION Moy auliect the PEredN Hgning this repert 10 the penalime 0t 2USC ¢ 412

Al pronews wwaem of F§C FORM 3 and PEC PFORM 38 e chuniow ond should as longer be wesd.

EXHIBIT D

FEC FORM 3X (/80




0 20. TRANSFERS TO AFFILIATED/OTHER m emmn oo

(O 21.CONTRIBUTIONS TO FEDERAL CANDIDATES AND
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..................................
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....... 3616.00
32.TOTAL GFERATING EXPENDITURES fromLine19 ... ............... ;
23.0F FSETS TO OPERATING EXPENDITURES frem Ling 18 . . . .. ... ........ B87.27 397.27
34.NET OPERATING EXPENDITURES (Bubtract Line D fremLine3D) . . . . ... ... 327.73 80/069.68
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Merrill Lynch Cash Management Account*®

PIMCO

TREVOR PHILLIPS
10441 STANFORD BOX 300 :
GARDEN GROVE, CA 52042
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statutory limitations, and d-no.its 1n tcdctal"’ﬁn‘

be prohibited by the Act. This uttcr»-,:c-culggyl-'_x"'

referral.

Following the granting of an extension of ttiqit;d;toliékup

telephone calls to Respondents’ counsel, a response to the

interrogatories and request for documents was suhnittcd'On‘njy'9,
1988. Counsel stated that a supplement to that response in thﬁ
form of a responsive brief would be sent to the Office of the
General Counsel. To date such brief has not been roceivod, |

Staff of this Office talked with counsel several times via







The West Virginia Republican State Committee’s Field
Account should not have been reported to the Commission. The
Field Account was established as a non-federal account and all
directed disbursements made were for state expenditures. The
account was mistakenly reported as a federal committee account
and should be deleted from the Commission’s files. This
registration and reporting by the Field Account was a simple
clerical error abetted by questionable or misunderstood advice
received from the Commission staff.




‘umli-has that ; - :
corporations were ampbod- ‘hy- of thc non-todoral conittnu

B. EXPENDITURES IN EXCESS OF LINITATIONS.
1. Voter Registration and Get-Out-The-Vote (GOTV).

The West Virginia Republican Party conducted a
registration get-out-the-vote phone bank in conjunction with the
1984 election. Attached hereto as Exhibit "B", and made a part
hereof is a copy of the script used in that phone bank. That
script indicates that the major thrust of the phone call was on




on behalf of: ﬂh ] | , & -

received from the Mpubucan latioml Committee by the Part.y M
for the GOTV phone bank drive reflect less than the anount \lhich.
under any reasonable theory, vould be allocable to the cand:ldntu
benefiting from the phone bank drive who were seeking ‘state
office. The clear and. e_i:prus intent of the transfers was to
support state candidacies or for other appropriate purposes.

See attached copy of transmittal letter of

transfer from the Republican National Committee (RNC) to the West
Virginia Republican Party (See Exhibit "C" attached hereto and
made a part hereof). The transmittal letter contains the
admonition that these funds are not to be used for exempted




candidatos 1!

2. Expenditures for Billboard Advertising.

The allog@t:lon that these operating expenditures
were made on behalf ot',‘ and are allocable to, the general
election calpaiqn' is without urj;t and has no support in the
Federal Election Campaign Act (FECA), the Commission’s
regulations, or the Oain.i.s’s:lon' s advisory opinions. 1In advisory
opinion 1985-14, th‘ Commission "concluded that the limitations
of Section 441a(d) did apply where the communication both (1)




displaying ltatncnt-"'

Rockefeller. The West ' _
political decision that th.n-dunrnor 'Mhtcu‘r's lea:

or lack thereof, should be the ujor focus of the Republ m
Party’s campaign in West Virginia in 1984. It was the opinion of
the West Virginia Republican Party that Jay Rockefeller and his
Democratic administration and the Democratic State Legislature
had damaged the State of West Virginia. The Party viewed that
one of its principal missions was to send this message to the
voters of the State of West Virginia. This particular
advertising project was designed to discuss the issue of
Rockefeller’s record as governor, to assist all Republican office
holders and seekers, and was a key component of Arch Moore’s
gubernatorial campaign. One of the principal themes of the Moore
campaign was attacking "Jay’s record for West Virginia."




micatiom vhi.ch, at a uinhun

party. Id. Limiting a parey's iuuo—oricntoa _ :
with the decisional law that clearly aivides the r S
advocacy of campaigns and elections from the free discnuinn' ot ;
issues, officeholders, their conduct and their votes. Bucltl at

42-45; Central Long Island Tax Reform Immediately Committee v.
FEC, ("CLITRIM") 616 F.2d 45, 53 (2nd. Cir. 1980).

Oon the July quarterly FEC report covering April 1
- June 30, 1984, the Party disclosed the disbursements for this
billboard advertising as operating expenditures. This was the
appropriate manner in which to disclose these disburasement.
Unfortunately, following discussion with the Reports Analysis
Division, the Party followed the Reports Analysis Division’s




Party nemptoa 'y mu
Section 441b. :

The Party’s investigation revealed that the
Lynch Cash Management Account from which PIMCO/Trevor Phi
check was issued, was closed with no forwarding ad
According to One Valley Bank’s records, PIMCO was a 14
partnership.

The Party staff telephoned the companies identified by
the Office of General Counsel, on March 30, 1988. Both the
company in Santa Ana and Newport Beach, California categorically
stated that there was no one by the name of Trevor Phillips under
their employ nor had they made any contributions to the West
Virginia Republican Party. See Exhibit "E" Affidavit of John
Scott, attached hereto and made a part hereof.




J& Thomas Lane

BOWLES McDAVID GRAFF & LOVE
Post Office Box 1386
Charleston, WV 25325-1386
(304) 347-1100
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mw BRIEF IN
COMMISSION’S FACTS AND

APFIDAVIT OF JOHN F. SCOPT

STATE OF WEST VIRGINIA,

COUNTY OF KANAWHA, to-wit:

This day John F. Scott personally appeared before me,

the undersigned authority, and after first being duly sworn upon
oath did depose and say:

: That he was at all relevant times and still is the
Executive Director of the West Virginia Republican Party,
Respondent, in the above matter under review before the Federal
Election Commission, and as such, he has personal knowledge of
the facts herein stated, and that he is duly authorized to make
this Affidavit;

!

25 That after due inquiry he has ascertained that no
prohibited contributions (such as corporate or labor union money)
as defined by the Federal Election Campaign Act are accepted by
the following unregistered/non-federal committees.
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ASKED ME 30 CALL EECAUSE VE JA

RUNNING FOR OFFICE AND THEY MEED3J

IN YOUR NOUSEMOLD. ~ PRESTIE

JIM ALTMETER FOR U,S, CONGRESS,

v m gy

ATTORNEY GENERAL ARE ASKING m SUPFORT AND SO ARE THE OTHER
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Kent 8. Hall, 8xr., Chairman

West Virginia Republican State Co
P.0. Box A, 113 Washington Street
tgharluton. wW 25362

ojesr Kents

Ofhis letter will set forth the to:
.guaont between the West Virginia
Oand the Republican National Committ:
< this agreement, the RNC agzees to
vx:ginh Republican sutc Conittu.

o‘rhe West Virginia Republican sntc Col pe warrants that no funds
transferred from the RNC shall be use | ':"\Mtzsbutim of

<« expenditures in support of specific ¢ ’
office without the express written approval

D West Virginia Republican State Committee pttantl that nom of the
funds transferred from the RNC shall be used for the cost of
campaign materials (such as pins, bumper strips, handbills,
nevsletters or yard signs) used by the West Virginia Republican
State Committee on behalf of any candidate for federal office.
(See 11 CFR 100.7 (b) (15)).

Funds transferred to your committee are for the sole purpose of
permitting your committee to uvtilize locally generated funds for
the support of candidates for federal and state office.

WEST VIRGINIA REPUBLICAN REPUBLICAN NATIONAL
STATE COMMITTEE ’ COMMITTEE

~—

BY:

Frank J. Fahrenkopf, Jr.
Chairman Chairman

/92/

D003, (202) 863-8700. Telex: 70 11 44
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,i:zznttvn Committee
Jack Rossi, as Treasurer

RESPOMDENT’S BRIEF IN P
TO THE FEDERAL ELECTION

COMNISSION’S FACTS AND nlugg_gggggggg;

AFFIDAVIT OF JOHN F. SCOTT

STATE OF WEST VIRGINIA,

COUNTY OF KANAWHA, to-wit:

This day John F. Scott personally appeared before me,
the undersigned authority, and after first being duly sworn upon
oath did depose and say:

040845287

!

" That he was at all relevant times and still is the
Executive Director of the West Virginia Republican Party,

9

Respondent, in the above matter under review before the Federal
Election Commission, and as such, he has personal knowledge of
the facts herein stated, and that he is duly authorized to make
this Affidavit;
!

2. That the contribution from PIMCO/Trevor Phillips
was an unsolicited contribution received in the mail on or about
October 18, 1984;




'advisod that the account: was for a 1initod part:mtlhip
been closed on December 18, 1985. Merrill Lynch also rep
that the company had no forwarding address for aithcr ln'
Phillips or PIMCO;

7. That John F. Scott reported these efforts in a
letter to Mr. Robert J. Costa at the FEC Audit Division in a
letter dated April 21, 1986. In that letter, Mr. Scott indicated
that due to the results of this investigation, the Committee
could not follow recommendations contained in the audit report
and recommendations;

0408345288

8. That no further recommendations or inquiries were
received by the Committee from the FEC until the February 5, 1988
letter from Thomas J. Josefiak, Chairman, and the Factual and
Legal Analysis;

9

9. That the Committee staff followed the same
procedure as outlined in Paragraphs 3 through 6 above;
!
10. That on Wednesday March 30, 1988, the Committee
staff contacted the PIMCO companies in Santa Ana and Newport

Beach, California;




Taken, subscribed and sworn to before me this
day of June, 1988, as witness my hand and official seal.

My commission expires: H)‘ég 5 qr7

ot.ary Public







Dear Nr. andt”

«;gcottnin-d 1” : $aorun1 coutin qt

; jory mtcponlibilltltl. on Pebruary 2,
1968, t . Qctiaa-cpllznnion found reason to believe
that your clients, West Virginia Republican State Executive
Committee and Jack Rossi, as treasurer, violated 2 U.8.C.
$§ 44la(f), 434(b)(2), 434(b)(3)(D), 434(D)(4)(B)(iv),
434(b)(6)(B)(iv) and 441b; and 11 C.Fr.R. § 102.5(a), and
instituted an investigation in this matter.

catrying out 1&&_
e

.. After considering all the evidence available to the
Commission, the Office of the General Counsel is prepared to
recommend that the Commission find probable cause to believe that
certain violations have occurred, and no probable cause to
believe that your clients violated 2 U.8.C. § 441b with respect
the alleged receipt of a corporate contribution.

- The Commission may or may not approve the General Counsel’s
recommendation. Submitted for your review is a brief stating the
position of the General Counsel on the legal and factual issues
of the case. Within 15 days of your receipt of this notice, you
may file with the Secretary of the Commission a brief (ten copies
if possible) stating your position on the issues and replying to
the brief of the General Counsel. (Three copies of such brief
should also be forwarded to the Office of the General Counsel, if
possible.) The General Counsel’s brief and any brief which you
may submit will be considered by the Commission before proceeding
to a vote of whether there is probable cause to believe a

violation has occurred.




Enclosure
Brief




vlthln tho -.aalng ot 2 U.S.C.
the period of January 1, 1983, through December 31. l!ll.
February 2, 1988, the Commission tound rcaloavto b.liovb the West

Virginia Republican State Executive Committee and Jagg:nolsi, as

treasurer ("Respondents"), violated 2 U.8.C. §§ 44la(f),
434(b)(2), 434(b)(3)(D), 434(b)(4)(H)(iv), 434(b)(6)(B)(iv) and
441b; and 11 C.F.R. § 102.5(a); and instituted an investigation
into this matter. The alleged violations ensued from a voter
tegisttation/get-o;t-the—vote drive conducted during the 1984
general election cycle that resulted in excessive expenditures on
behalf of federal candidates, certain reporting errors, and
certain prohibited financial transactions that occurred in both

federal and non-federal accounts. g
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pdlit.icll mtty ny'uh ay 8 fo » of voter 5
rogisttation und got-out-tho-vote acttvittos conductod hy tuch : 3
committee on behalf of thlu patty'l !:osidsntlal and |

Vice-Presidential nominee(s) which lt. not contributions to such

candidate(s) provided that the following criteria are met:

a. such payment cannot be for the costs of general
public communications or political advertising;

b. such payment is made from contributions subject to
the limitations and prohibitions of tQp Act;

c. such payment is not made from contributions
designated for a specific candidate;

d. where such activities include references to any
candidate(s) for the House or Senate, the costs of such
activities shall be allocated proportionately to that
candidate(s) unless the mention of such candidate(s) is
merely incidental;

e. phone banks conducted in connection with the voter
registration/get-out-the-vote activities are operated
by volunteers;

f. payments for the costs of such activities are not
made from funds donated by a national committee of a
political party to a state or local party committee.

11 C.FP.R. § 102.5(a) - all expenditures made by a committee




are lllitja’ilf

the vbting"i§§
cloetion. th§'
Senate candidate 4 _
candidate for tho‘.o,tiu of m-mtﬁhd in a state with qor-
than one district are limited té $10,000, adjusted by the.
For the 1984 election, the State of Ibci

consumer price index.

virginia expenditure limitation for House candidates was $20,200.

2 U.S.C. § 441a(a)(2)(A) - no multicandidate political

committee shall make contributions to any candidate and his

:;uthorized political committees with respect to any election for
federal office which, in the aggregate, exceed $5,000.

2 U.S.C. § 44la(f) - a candidate or political committee is
prohibited from knowingly accepting any contribution or making
any expenditure in violation of the provisions established in
Section 441a; and no officer or employee of a political committee
shall knowingly accept a contribution made for the benefit or use
of a candidate, or knowingly make any expenditure on behalf of

candidate, in violation of any limitation imposed under




connnction vith”!oction 441.44) c:.nndita:os, eagothor with ghc
‘date, amount, ahd pnrposc ot any :uch oxpondituto. as yoll as cho
andidato on whose behalf tho

name of, and office sought by. the

expenditure is made.
2 U.S.C. § 434(b)(4)(B)(1) & (6)(B)(1) - each report filed

with the Commission by any committee other than an authorised

committee shall disclose the total amount of contributions made

to other political committees. The disclosure required sh;ll

include the name and address of the political committee, together

= with the date and amount of any such contribution.

11 C.F.R. § 110.7(b)(4) - party committees shall not make
independent expenditures in connection with the general election

campaign of candidates for federal office.
During the 1984 election cycle Respondents conducted ccttqin

activities, discussed below, which resulted in excessive

contributions to the campaign committee of John Raese, a

s




jciﬁ{nﬁtﬁuﬁa_g ta. mmnt" to: the phone
]activity, undn the jumption thu”th acuvuy was ::or
” benefit of Atch noors, uvn‘ 1904 lopubuean candidate for
‘llny farthat oxphincd that they vere

of West Virginia..

awvare of the mention ot !edatal candidates in the phone lctlpt
until the Commission audit. Contemporaneously, nospondcntl. 7
admitted that the GOTV activity was for the benefit of both Arch
Moore and President Reagan’s campaign for re-election in 1984,

and sought to classify the activity as exenpt;pursuant to

o~ 11 C.F.R. § 100j7(b)(11). Respondents further contended that the
phone bank was operated by volunteers, with the mere incidental
mention of other federal candidates in the script; therefore,
allocation of costs between such candidates was not required.
A proportional allocation of the GOTV activity expenditures

to federal candidates mentioned in the phone script was required

1. Mr. Raese lost the general election, with 48% of the vote, to
the Democratic candidate, Jay Rockefeller. Mr. Rockefeller was
also the incumbent governor of West Virginia at the time of the
1984 elections.




.are identified by
$ 100.7(b)(17)(
House or Senate

Presidential caad da ‘
incidental, the cﬂltta or fho actlvity lult ‘be allocated

proportionately to tlﬁsl candidatca as a contribution, subjtat to

the limitations o! thcrlct.

The tolcphono script in this

instance was very brief, consisting of approximately six

sentences. The statements noted above clearly identified -
specific candidates foi federal office, not only by name, but

also by identification of the office sought by each. These

st;fe-ents clearly solicited support for the named candidates.

Under these circumstances, the mention of such candidates is more

than incidental in the text of the script. Costs for the phone

bank, therefore, are allocable to each candidate identified in

the script, and specifically, a proportion is allocable to the

Raese Senatorial campaign. Therefore, a one-sixth proportion of




*Biggest raa tuc
Jay’s record for -

The billboard advertiseme

1964,

1984, and tc-uinad no lat- l'

June 1,

fhé'htiqify

Respondents initinlly toportcd tha dtohurscannts for the:
costs of the billboards in their 1934':@1? QhurtOtly Report as
Following a Request for Additional’

operating expenditures.

Information ("RFAI") from the Reports Analysis Division ("RAD"),

that Report was amended on August 14, 1984, to disclose these

expenditures as made on behalf of John Raese, applicable to the
Section 44l1la(d) coordinated party expenditure limitation of
$57,570. On December 6, 1984, Respon&ents again amended the 1984
July Quarterly Report. 1In this amended Report, Respondents
changed the designation of the billboard expenditures from
coordinated party expenditures to in-kind contributions made on

behalf of eight federal and state candidates. Specifically,




rhiult o!‘a RPAI -ailod to tho Gy

irqct:dlng a disctcpuucy hctvttn

f'ducumd on the 1984 October cuutto:l. ,uport.
Respondents have contended th:ouqkout these ptocc.dingc that

the billboard advertisements were dcsigncd to bolster bhn Qntlro

Republican ticket, especially the gubernatorial candidate, A:ch

Moore. Respondents have also asserted that the advertisements

did not depict a clearly identified candidate, there was no

direct advocacy for or against any Senatorial candidate, nor was

Respondents,

there a candidate-specific electioneering message.
therefore, reasoned that the section 441a(d) limitation did not
apply to such advertisements. Finally, Respondents asserted that

they were exercising a First Amendment right of "political

2. The other four candidates for federal offices were in the races
for Representative from four districts in the State of West
Virginia. There is no evidence that Respondents exceeded their
limitations in either of these campaigns.




2 U.l.c. 3 441-(.)(7!!l)(1).
and, thitctoto. atc proh&httcd !tonw.ntiag 1nd-vondtat
ogpnndltutns in connoction with the qcnctal election enlpniqu ot

candidates for federal office. 11 C.F.R. § 110.7¢(b)(4).

Respondents paid for billboard advertisements that
identified by name the opposing party’s Senatorial candidate and

criticized his record as the incumbent governor of the State of

West Virginia. Mr. Rockefeller had not held a federal office at

9

the time of the 1984 election, such that criticism of his role as
a public official was logically limited to his term as governor
of the state. It is noted that the billboards in this instance
were displayed just three days prior to the primary election in
West Virginia and continued to be on display approximately 30
days after that election. Thus, such advertisements were not
limited to influ;ncing the primary election, but were to also

impact on the outcome of the general election. At the time when




any cttott ta 'hﬂllt‘tn
candidates vottd’lﬁtovthn
olcctlonooting Iﬂslagq 1: ‘one 'dcst@ncd to urge the public ta

~za¢p-ctlvo attiecn nought.,

elect a cc:tain{q.ﬂdidato‘ot party.” United States v.

Iinternational Uniou United Automobile, Aircraft and Agricultural

Implement Workers of America (UAW-CIO), 352 U.S. 567, 587 (1957).

See also, Advisory Opinions 1984-15 and 1985-14. Given the facts

in this matter, including that Respondents are a political

committee and their expenditures were made during a federal

election year, the expenditures should be considered campaign

related. See, Buckley v. Valeo, 424 U.S. 1, 79 (1976)
("Expenditures... of...’political committees’ [when construed to
mean organizations, the major purpose of which is the nomination

or election of a candidate] are, by definition, campaign

3. John Raese filed a Statement of Candidacy with the Commission
for the 1984 Senatorial election on April 12, 1984.

Lo




‘attributo one hmtyﬁtﬁo tﬁtﬂl 'out ot #31 733 for ths bﬁllho.tdr'
advertisement to thg Hnotc quho:natotial ‘campaign and eno-hall.

or $10,866.50, to the lao-o caﬂpniqn.
3. Newspaper Advertisements
Respondents disclosed certain operating expenditures in

their 1984 Post-General Election Report that totaled $2,060.47.

These disbursements were for advertisements that appeared in
three newspapers prior to the 1984 general election. The
advertisements advocated the defeat of Jay Rockefeller in the
election and included statements such as "why West Virginians
CANNOT Vote for Gov. Rockefeller" and "Don’t Be PFooled Again!
VOTE Against Rockefeller on Tuesday!"
The newspaper advertisements clearly identified a candidate

for federal office and included a; electioneering message

directed towards the outcome of the general election.




91040845304

pouueu couittn :, _'cmton wmu emml -mtiﬂm

‘*bc nndc from such colnlc&co'o !cdoral account. liacn‘tho HO!V

activity is in part allocublo to todctal candidatal. all ot the
allocable portions should have been paid from the !id‘tll

account.

5. Reporting Errors

In each of the above instances, Respondents failed to report
the expenditures as allocable to the Raese campaign pursuant to
2 U.S.C. § 434(b). Respondents also failed to disclose the
expenditure on beh;if of the Jim Altmyer for Congress Committee
that resulted from the GOTV phone bank activity pursuant to
2 U.S.C. § 434(Db). -

6. Summary

Respondents’ expendiﬁutes on behalf of the 1984 John Raese

for Senate campaign equaled $14,426.97:

GOTV Activity (allocable portion) $ 1,500.00
Billboards (allocable portion) 10,866.50
Newspaper Advertisements 2,060.47

Total $14,426.97

R




‘utatt*éﬁiﬁlttidiffté‘-dubfdaoéﬂipni;éfntti??iinnuaitntachu
behalf of certain candidates, inclyding John Raese. This

information, coupled with Respondents’ Iiinﬂniht to their

disclosure report on file with the Commission, strongly evidences

the existence of an assignment of their coordinated party

expenditure limitation to the NRSC. Specifically, Respondents

changed a designation of expenditures for the Raese campaign from

coordinated party expenditures to an in-kind contribution.
Therefore, on the basis of these factors, this matter will
continue to proceed on the assumption that an assignment of the
state party Section 44la(d) limitation to the NRSC occurred,
although written evidence of such an assignment has not been
found. Thus, because Respondents apparently no longer retained
any such limitation for their use, their expendié;tes that

benefited the Raese campaign were excessive.




B.
Connlttocn

The Act prchibitn eqrpo:qttonl iﬂﬂ;llbﬁl orglniuatiout:
making any coatriﬁutlons or oapcndltumos.ih eonnoction with uny‘

election for federal ottico. candidntua. polltical counittoos e j%

and other persons are prohibited fto.,knoutngly accopttng obiin T i
, receiving any contribution so ptohtbttdd;' 2 U.8.C. § 441b(a). i
Pursuant to 11 C.F.R. § 102.5(a)(1)(i), a political
committee which finances political ictivity in connection with
both federal and non-federal elections and establishes separate
federal and non-federal accounts shall only deposit funds subject
to the prohibitions and limitations of the Act into its federal
accounts. In addition, only contributions meeting the following
criteria shall be deposited in such federal accounts:

1) contributions designated for the federal account;

2).contributions resulting from solicitations

4. Although the reason to believe finding identified specific
subsections of Section 434(b), this general term incorporates
all relevant subsections.




conttibutions. totaling.$1.670. nlrn !“

registered with the Co-tuioa.‘ 'nn llut. \n:qlu: ,t.ato thet.!on

law prohibits corpotato cont:ibutions. but poruttn eontribntinn.

from labor organizations up;to $1,000 per clndlﬁitoignrﬂolcction.

The following unregistered non-federal committees

transferred funds to Respondents’ tederal'accounto¥

Name of unregistered Federal Account

non-federal committee Amount wvhere Deposited
1. Republican National 5,000 Victory ’'84 Account

State Elections
Committee ("RNSEC")

2. Jefferson County s 100 Victory ’84 Account

3. CONCEPT 520 Main Account

4. Monongalia County 550 Main Account

S. Ritchie County 1,000 A-Team Account
Republican Executive
Committee

6. Eastern Association 500 A-Team Account
Coal PAC

TOTAL




icﬂﬂﬁitﬁlﬂl at 1ssue hotoz
Jefterson cnunty !blln' ". couc:rr lononqalta County, the
Ritchie County iopnblieln iiocutivu cw-nittoc and the EBastern
Association Coal PAC. -!nvovoz, there is no such denial with

respect to the RNSEC. The affidavit is silent as to this

committee. Thus, funds transferred from the RNSEC may have

included contributions received from prohibited sources. -
Therefore, this Office recommends that there is probable

cause to believe Respondents violated 2 U.S.C. § 441b and

11 C.F.R. § 102.5(a) by accepting funds prohibited by the Act and

5. $5,000 of this amount came from the Victory ’'84 Account and
and $1,500 came from the A-Team Account.




date and amount of the transfer, and the aggregate ynlt-td-ilto
total be disclosed. &

As noted above, Respondents received a total of 22 ttahlfitl

and contributions from party and other political committees and
organizations into their federal accounts. These transfers and
contributions totaled $67,466.50. Of those 22 transfers, some
were eith:f not itemized or lacked aggregate year-to-date totals
in disclosure reports filed with the Commission. 1In several
instances the contributing committee was identified incorrectly.
Although Respondents filed a comprehensive amendment to their
1984 Year-End Repdft to correct these reporting errors, they
failed to make such corrections in a timely manner.

Therefore, this Office recommends that the Commission find
probable cause to believe Respondents violated 2 U.S.C. § 434(b)

by failing to report these transfers and contributions accurately




PIMCO and Trevor Puilllbl.

!ho ehcel
-over Mr. Phillip’s name. _ There is cuttontly an acttvn

Garden Grove, c.liturnla.

corporation in good standing in th- ltac. ot California aanod

PIMCO, Inc., but it is located in Santa Ana, California, and

there is no evidence that Mr. Phillips is connected with that
company. A second corporation which initiaily had the name

o PIMCO, Inc., changed its name to Industrial Molding Corporation
in August 1978. That company is located in Quintana, California,
and there is no evidence that Mr. Phillips had any connection
with that company either.

Respondents supported their response to the allegation of
receiving a prohibited corporate contribution with another
affidavit signed by John F. Scott, wherein he stated that he had
personal knowledge of the circunstances,of the contribution from

PIMCO and that an attempt to ascertain the status of PIMCO and




_nin lnpubllcan ?utty.
“]rho:o is no ovidence availltlo to this Office to.tctutcjth.

:{ﬂli.ttion that PINCO was other than a 1imited plttﬂltlhiﬂ-~

appoatn that the only lndication that the contribution at talub

may have been made by a corporation was the printed acroaym

Therefore, this Office recommends that the

“PINCO” on the check.

Commission find no probable cause to believe Respondents violated

2 U.S.C. § 441b with respect to the contribution received from

PINCO and Trevor Phillips.

E. Recommendations Summary

Based on the foregoing, this Office recommends that the.
Commission find probable cause to believe the West Virginia
Republican State Executive cOnnitt;e and Jack Rossi, as
treasurer, violated 2 U.S.C. § 44la(f) by making excessive
expenditures on behalf of the 1984 Raese Senatorial campaign;
11 C.F.R. § 102.5(a) by making expenditures in connection with a

federal election from their non-federal account; 2 U.S.C.




cohniosion llad no
‘lnpublﬁcan Stutn,'
tt..lurct. vtolatod-zx
from r:uco.
I1X. m cmn
1. rind probable cau:

State Executive

violated 2 U.S8.C
11 C.P.R. § 102. St

Ji iﬁit! as tronontnt,
441b, and 434(b); end

rind no probable caus to hcltpvc the West Virginia
Republican State Executive Committee and Jack Rossi, as
treasurer, violated 2 U.8.C. § 441b with respect to the
contribution received from PINCO and Trevor Phillips.

v |47
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Date

General Counsel
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time to file a r
Respondents asser

10 2 '_'
brief on February 9, 19ﬂ9

2. Counsel for nupomu niu be out. of state from
February 11 until Pebruary 21, 1989, and thul will be unable to.
begin preparation of a responsive brief until atﬁtr that time.

3. In view of the fact that the. O’fftice of General
Counsel plans to recommend a finding of probable cause on virtu-
ally all issues in the matter under review, counsel for Respon-
dents will need until March 27, 1989, to file its brief.

J. mas Lane

Counsel for Respondents

P.O. Box 1386

Charleston, West Virginia 25325-1386
(304) 347-1100

cc: Edgar F. Heiskell, III, Esq.
E. Mark Braden, Esq.
Lawrence M. Noble, Esq. /
Sandra H. Robinson, Esq.




: brunry 9, 1’!!.
,!bbruuty 13, 1909. ] iting an extension
“until March zv,hqus..to1scspond to the Gthn:&l Counsel’s ltio!.
After considering the circumstances presented in your letter, I
have granted the requested extension. Accordingly, your response
is due by the close of business on March 27, 1989.

If you have any questions, please contact Sandra
H. Robinson, the attorney assigned to this matter, at (202)
. 376-8200.

S8incprely,

9

awrence M. Noble
General Counsel

o
a




9

March 28, 1989

Secretary of the Commission -

i

Federal Election Commission
Washington, DC 20463
Re: MUR 600e= 2 37¢

Gentlemen:

Enclosed please find an original and nine (9) copies of Reply
Brief of Respondent West Virginia Republican State Executive Com-
mittee for filing.

Thank you for your cooperation.
Very truly yours,
BOWLES RICE McDAVID GRAFF & LOVE

: — [N
/4,:,47/ /. ﬂé’/\/f,@/ /ﬂ.)'

Vanessa T. Valldejulid

VTV/skm
Enclosures

cc: Lawrence M. Noble, General Counsel
Federal Election Commission




 n1ss1on ("Commission") conductad an audit of the activitlaufﬂi

In the susmer of 1985, and;tors of the Federal Election

the West Virginia Republican State Executive Committee and its
treasurer, Jack Rossi ("Party" or "Respondent®) for the-pdxi6ﬁ~“
January 1, 1983, through December 31, 1984. On March S, 1986,
the Party was formally advised of the findings and reconinnda#
tions of the Commission's audit staff. This enforcement matter
arises from issues which were referred to the Office of the Gen-
eral Counsel from that audit report.

A. Expenditures in Excess of Limitations.

1. Voter Registration and Get-Out-The-Vote (GOTV).

The West Virginia Republican Party conducted a
registration get-out-the-vote phone bank in conjunction with the
1984 election. The Party expended $5,000 for the telephone ser-
vice and $4,000 for consulting fees in connection with the phone
bank for a total of $9,000. General Counsel contends that costs
for the phone bank should be allocated to each candidate men-
tioned in the script used by the volunteer callers. More specif-
ically, a one-sixth proportion of the total cost for the phone
bank should be allocated to the campaign of John Raese for Sena-
tor in the amount of $1,500. Respondent maintains that the script
indicates that the major thrust of each phone call was on behalf
of the ~top" of the Republican ticket, President Reagan and
gubernatorial candidate (now former governor), Arch Moore.




‘Pﬁc dom: i ﬁua‘qan' and
all-volunteer phone bdnh"
pottera.

percent (50%) was spent on behalf ot Arch Hoore.
Messrs. Altmeyer, McCuskey and Raese was n»mly 1nc:l.d¢nu1| i
primary purpose of the phone call. A closer review of th# hone

script attached hereto as Exhibit "A", clearly demonst:a:fg;that
volunteers were calling principally on behalf of Axch lbore
Under these facts the expenditures in connection with this i:hone
bank are exempt from the definition of contribution and reguire
no allocations to any federal contribution limit as set forth in
11 CFR Section 100.7(b)(17).

The Federal Election Campaign Act permits volunteer phone
banks for a presidential candidate, state candidates (paid for by
a state account), and other federal candidates if mention of such
federal candidates is merely incidental.

2. Expenditures for Billboard Advertising.

General Counsel contends that because the expenditures made
in connection with the billboard advertisements are campaign




W s

%

expendu:um lin;l,tatj.on. Aﬂ.pr ncm:ta, i t.hat t.he advicq q:lm
in the RAD Report was erroneous,: mpmdsnt again amended &.g
1984 July Quarterly Report changing the designation of bil board
expenditures as operating ¢xpenses, and simultaneously d v_'ldﬁdi 3
that total among five candidates for federal office and‘th;ﬁel
candidates for state offices. As a result Respondent did»illQ-
cate $2,715.62 to the Raese campaign. Réspondent inadvertently
failed to designate said allocation for the primary election.

The billboards in question were purchased days before the
primary election when they became available as a result of a last
minute cancellation made by the Democratic Party. The Committee
decided to take advantage of the available billboards to bolster
the entire Republican ticket.

Based on the last amended report General Counsel has made
the finding that these expenditures were made (i) in connection
with the general election of a nominee for federal office which
is prohibited by 11 C.F.R. §110.7(b)(4), or (ii) were made on
behalf of a particular candidate as defined in 2 U.S.C. § 441
(a)(7)(B)(i), in which case the expenditures should have been
reported as a coordinated party expenditure or an in-kind contri-

bution to the Raese campaign.




?

] : , ® < : ] rfnlictioneerlng nes-
saqas.are state-onta deligned to urg.'tha public to elect a cer-
tain candidate.;z rhnac advertisements do not urge any West
virginia voter to vote for John Raese ‘or to vote against Jay
Rockefeller. There is no candidate-specific electioneering mes-
sage. For that reason, these billboards are not subject to any
limitation under Section 441a(d).

Respondent contends that the billboard message was to bene-
fit the Republican ticket as a whole and especially its guberna-
torial candidate, Arch Moore. (See Exhibit "D" attached hereto
and made a part hereof). The advertisements which were purchased
prior to the general election do not urge any West Virginian to
vote for John Raese or to vote against Jay Rockefeller. There is
no direct advocacy or candidate - specific electioneering mes-
sage. Therefore, the billboards are not subject to any limita-

tion under Section 441la(b).




?

“Jay's record tor mﬁ..:

Notwithstanding W Gomml Cmmscl s ﬂndinql have no
statutory support undar tlw tact.l of thi.l case, ‘the dj.scuss.i.on of_
issues and officeholders Lq,sueh an 1ntegra1 part of our systal
of government and is auch an. important right. that the "First
Amendment affords the broadest.possible protection to such polit-
ical expression to assure [the] unfettered interchange of ideas."
Buckley v. Valeo, 424 U.S. 1, 14 (1986). Not only do the parties
promote candidates, but they also debate the positions and quali-
fications of officeholders, sponsor policy discussions, engage in
party - building activity, and release issue - oriented mailings
to the public on topics of government and governance.

"In a republic where the people are sovereign, the ability
of the citizenry to make informed choices among candidates for
office is essential, for the identities of those who are elected
will inevitably shape the course that we follow as a nation . . .
[I]lt can hardly be doubted that the constitutional guarantee has
its fullest and most urgent application precisely to the conduct
of campaigns for political office." Id. at 14-15. Thus, speak-
ing on all these issues is fundamental to the party system and




91040845321

a party s ismo = ‘o‘, ipcach conflicts with the doc-‘ oﬂn
law that clearly dividu the regulated advocacy of campai. 18 8
elections from the free discussion of issues, officehoidnxsn
their conduct and their votes. Buckley at 42-45; Central lLong
Island Tax Reform Immediately Committee v. FEC, ("CLITRIM®) 616
F.2d 45, 53 (2nd. Cir. 1980). ;

Respondent maintains that it should not be penalized for
following the erroneous advice of RAD and in any event, the bill-
board expenditures are not subject to section 44la(d) limitations
both on statutory and constitutional grounds.

3. Newspaper Advertisements.

The party did purchase advertisements in three West Virginia
newspapers prior to the election with expenditures totaling
$2,060.47. The advertisements were as described in the Audit
Committee's findings. Although these expenditures should be
reported as either in-kind contributions or coordinated party
expenditures to the Raese campaign, the Party maintains that the
limitations imposed are unconstitutional. See Buckley v. Valeo,

supra.




.por advertisalonts.'; For t

the Raese and Altnayar canpalqﬁlyl

B. Transfer of Fundi"ﬂrfdh f:ﬁwﬁiiigggrgd/NOn_paderal
Committees. | r i

Respondent has promptly undertaken all steps requested of it
by the Commission's audit report to rectify the minor remaining
problems in the Field Account in regard to transfers of funds
from unregistered party organizations to the Party's federal com-
mittee most of which were not resolved by the changed status of
the Field Account.

91040845322

Of the $7,670 balance which remains to be transferred,
$6,500 has already been transferred out pursuant to the audit
team's advice. Furthermore, the Committee's accountant trans-
ferred the $100 contributed by the Jefferson County Women's Club
and the $550 contributed by Monongalia County to its non-federal
account in a lump sum transfer. The Committee's accountant will

b




dent. has ‘no dl:‘tm: c!mtmt.\

herwith tenders the mnm ai ﬂ.ﬂnv.

the West Virginia Repubuem party_ : o
"D", and made a part hereof. Said afﬂda" it claarly eatablilbas’_, &
that no contributions from labor unions or corporations were'
accepted by any of the unregistered/_non—fegl_oral accounts includ-
ing the RNSEC account. ' &t

ST 28

C= Itemization and Disclosure of Contributions.

The Party agrees that it may not have itemized and
aggregated correctly and that it did not make corrections in a
timely manner. However, such accounting mistakes normally occur
and only total ten percent (10%) of the total transfers reviewed.
Such an amount is di minimus. A ten percent (10%) error is
indicative of the application of good accounting procedures and
demonstrates a high level of compliance with the Federal Election
Campaign Act. Additionally, the Party'’'s attempt to make correc-
tions, however untimely, is further indicative of the Party's
good faith effort to comply with the Federal Election Campaign
Act.

<
o0
o
A

s
J

The Party maintains that it should not be penalized for

i minimus mistakes in accounting.

-8-
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: !ilsion-tin&'ap

- on behalf of the 1984 Raese Senatorial c

2. 11 C.F.R. Section lozs(a)rbgﬁiaking expenditures
in connection with a federal election from its non-federal
account;

3. 2 U.S.C. Section 434(b) by failing to report cer-
tain expenditures made on behalf of federal candidates and, by
failing to report the receipt of certain contributions and trans-
fers accurately and in a timely manner;

%
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*  RUNNING FOR OFFICE AND THEY MESDFJOUR VOTE AND THE WTES OF

I¥ JOUR MOUSKHOLD, PRESTREREIREAGAN,  JOKN RAESE FOR SEWATE,

2 6

e
wll .
-y

JIN ALTMETER FOR U.S. CONGRESS, %7 AND JOHN NC CUSIET FOR

: ' i e S

ATTORKEY GENERAL ARE ASKING POR SUPFORT AND S0 ARE THE OTHER

- . - - ’

89 5

FINE, REFUBLICAN CANDIDATZS mm‘{ic_ HERE ¥ WEST VIRGINIA.

0}' \

CAX GOVERNOR MOORE COUNT ON mui;:rmr FOR OUR TEAM?

o

040

" THANK YOU VERY MUCH AND PLEASE DON'T FORGET ELECTION DAY IS

TUESDAY, NOVEMBEER 6.
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This day John F. Scott personall

the underaiqned authority, and after fit't-
oath did depose and say:

_lng;auié sworn upon

1. That he was at all relevant times and still is the
Executive Director of the West Virginia Rapublicpn Party, Respon-
dent, in the above matter under review before the Federal Elec-
tion Commission, and as such, he has personal knowledge of the
facts herein stated, and that he is duly authorized to make this
Affidavit;

2. That after due inquiry he has ascertained that:

(a) The phone bank which implemented the GOTV
drive was an all-volunteer phone bank staffed by Reagan and Arch

Moore supporters.

(b) That the volunteers called principally on
behalf of Arch Moore.
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16%-:-Highest Unemployment
| intheUS.
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 This day John F. Scott personal
tho undnrsigned authority, and after first
oath did depose and say:

1. That he was at all relevant tinan and ltill is the
Executive Director of the West Virginia Rapublican Pnrty, Respon-
dent, in the above matter under review before thn Pederal Elec-
tion Commission, and as such, he has personal knowledge of the
facts herein stated, and that he is duly authorized to make this
Affidavit;

2. That after due inquiry he has ascertained that no
prohibited contributions (such as corporate or labor union money)
as defined by the Federal Election Campaign Act are accepted by
the following unregistered/non-federal committees.

a. Republican National State Election Committee
b. Jefferson County Women's Club







rodotal tloction ctuuutgn &ct of 1971, as amended ('tho Act*i.
The audit covered tho pos!cd of January 1, 1983, through

December 31, 1984. On robruaty 2, 1988, the Commission founﬂ
reason to believe Respondents violated 2 U.8.C. §§ 44la(f),
434(b)(2), 434(b)(3)(D), 434(b)(4)(RH)(iv), 434(b)(6)(B)(iv), and
441b; and 11 C.F.R. § 102.5(a). An investigation was
subsequently instituted in this matter. The alleged vioclations
ensued from a voter registration/get-out-the-vote drive conducted
during the 1984 election cycle that resulted in excessive
expenditures on behalf of federal candidates, certain reporting
errors, and certain prohibited financial transactions that
occurred in both federal and non-federal accounts.
II. ANALYSIS

This Office relies primarily on its legal analysis set forth
in its Brief to Respondents signed February 2, 1989. One change
in this Office’s recommendations, discussed below, is also made

due to additional information provided by Respondents in their




consisted of a ph

candidates n-nttp&gﬁiia ghq .&:ipé; _iiiydﬁdnggp iﬂi@ﬁqf@siﬁi§ '

" the mention of -ueh&éhndia;tci:vui\tneidiﬁﬁul“dudvtiit'tﬁo foeus
of the phone bank ﬁns the Reagan presidential and A:ch.uooro
gubernatorial campaigns. nccpondcntslfu:tho: state that @hn
phone bank was operated by volunteers. 1In addition, attached to
Respondents Reply Brief was an affidavit signed by John F. Scott,
Executive Director of the West Virginia Republican Party, wherein
he declared that national party funds were not used to pay for
the phone bank activity.

Respondents assertions do not comport with the evidence in
this matter. It was determined by the Commission earlier in this
matter that at least $4,000 of the total $9,000 expended for the
GOTV activity was transferred from the Republican National
Committee ("RNC") for such purpose. It was determined that the

Field Account was financed primarily with transfers from the RNC

1. Mr. Raese lost the general election with 48% of the vote to .
the Democratic candidate, Jay Rockefeller. Mr. Rockefeller was

also the incumbent governor of West Virginia at the time of the

1984 elections.




91040845334

the interrogatories were siqnod by nz. SGDtt. although not undor

oath. Attached to the tcsponcos were cogtcs of the letters
referenced above. The letter dated October 3, 1984, was
identified by Respondents as evidence of the $4,000 transfer from
the RNC "for the GOTV activity". The letter itself begins with
the sentence, "(t]lhe Republican National Committee is pleased to
send this check in the amount of $4,000 for your voter turnout
operation ..." As noted in this Office’s Brief, Respondents also
offered as an explanation that they considered the GOTV activity
to be for the benefit of the gubernatorial candidate, and that
they were not aware of the mention of federal candidates in the
phone script until the Commission audit.

Regardless of the use of national party funds to pay for
expenses connected with the GOTV activity, it is the position of
this Office that the identification of the candidates in the

telephone script was more than incidental and required allocation




speech. This otticc rcllt' on it analysio set !orth 1n itu ttia!

with respect to this issue.

Respondents further contend that the advertisesments were for

the benefit of the gubernatorial candidate, Arch Moore, and that
they inadvertently failed to designate them for the primary

election as the billboards were purchased prior to that election.
—_ As stated in our Brief, the advertisements identified by name the
O opposing party’s Senatorial candidate and criticized his record
as the incumbent governor of West Virginia. It was noted that
Mr. Rockefeller had not held a federal office at the time of the
1984 election, such that criticism of his role as a public
official was limited to his term as governor of the state. The
billboards were displayed approximately three days before the
primary election and approximately 30 days after that election.




lomnﬂtnti tvium
erroneously ropott-d~to thn COnnlnsion as a tcdctal uccéun

nospondtnt: did not nddross the £tct that all of tho
disbursements for the GOTV activity, discussed abovc,‘ubtd nmade
from the Field Account. s

S. Reporting Errors

408453

Respondents asserted that the reporting errors alleged in

5

connection with the federal candidates are unfounded. This

Office relies on its analysis set forth in its Brief.
Therefore, this Office recommends that the Commission find

probable cause to believe Respondents violated 2 U.S.C.

§§ 441a(f) and 434(b), and 11 C.F.R. § 102.5(a).

B. Transfers of Punds from Unregistered/Non-federal Committees
Respondents attached a second affidavit signed by Mr. Scott

to their Reply Brief. 1In that affidavit Mr. Scott included the

Republican National State Election Committee ("RNSEC") in the

list of unregistered, nonfederal organizations that had




lmtc to
"V_unnqionud. _ ,
'tundc. !huo.jttathn- ime o! this ottice s lzio! to
the make-up of thc !und: received from the RNSEC was un_lllﬁv;ﬁ

It wvas noted thou thlt ﬂbst Vvirginia state election 1av p.rlttc
nud

labor organisations to contribute to election ccnpaigap.

on the .ddltlonll'intctnation, this Office now recommends that

the Commission find no‘probablc cause to believe Respondents
violated 2 U.S.C. § 441b and 11 C.F.R. § 102.5(a) with respect to

this financial activity.

o C. Itemisation and Disclosure of Contributions
Respondents acknowledge that there was a mistake in their
accounting that contributed to reporting errors with regard to
transfers and contributions received during the audited period.
This Office relies on its analysis set forth in its Brief. This
Office recommends that the Commission find probable cause to
believe Respondents violated 2 U.5.C. § 434(b) by failing to

report certain transfers and contributions accurately and in a

timely manner.




IV. RECOMMNENDATIONS

1. Find probable cause to believe that West Virginia State
Executive Committee and Jack Rossi, as treasurer, violated
2 U.S.C. §§ 441a(f) and 434(b); and 11 C.F.R. § 102.5(a).
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an a vote of 3-3 to

Pr
v:rg;n;a Republican Stata I:Icutiva Committee
and iack Rossi, as treasurer, violated 2 U.S8.C.
§ 44la(f).

Commissioners McDonald, McGarry, and Thomas
voted affirmatively for the motion;
Commissioners Aikens, Elliott, and Josefiak
dissented.

Decided by a vote of 5-1 to find probable
cause to believe that West Virginia Republican
State Executive Committee and Jack Rossi, as
treasurer, violated 2 U.S.C. § 434(b) and

11 C.F.R. § 102.5(a).

Commissioners Elliott, Josefiak, McDonald,
McGarry, and Thomas voted affirmatively for
the decision; Commissioner Aikens dissented.

(continued)




Commissioners Elliott, Josefiak, McDonald,
McGarry, and Thomas voted affirmatively for the
decision; Commissioner Aikens dissented.

Decided by a vote of 6-0 to request the General
Counsel to circulate the amended conciliation
agreement for final approval on a tally vote
basis.

Commissioners Aikens, Elliott, Josefiak,
McDonald, McGarry, and Thomas voted affirma-
tively for the decision.

Attest:

2-/-82 Wa_z/ Lmckess

Date Marjorie W. Emmons
Secretary of the Commission




9

The CQuilliioafturtﬁpt litiﬁﬁqﬁ;thit'tﬁiiﬁfrqvllcd documents
; L $ally ve The

be circulated for final app

revised documents are attaeﬁhd £§i th6.co-i&gi1on's
consideration. The revised documents have been marked to
indicate where revisions were made. A copy of the initial
Conciliation Agreement has been marked and attached to facilitate

a comparison of the two versions.




40845343

g

9




West Vquini& n.publican State Executiva COnlitthQ‘lnﬁ .

Jack Rossi, as txeasurer. as recommended in thc G.n.ral '

Counsel's Report to the Commission dated Auguat 11, 1989.

Commissioners Elliott, Josefiak, McDonald,'and'Thqias
voted affirmatively for the decision; Commissioner Aikens

dissented and Commissioner McGarry did not cast a vote.
T Attest:

@—/2-89

Date rjorie W. Emmons
Secretary of the Commission

Received in the Secretariat: Tuesday, August 15, 1989 at 9:03 a.m.
Circulated to the Commission: Tuesday, August 15, 1989 at 4:00 p.m.
Deadline for vote: Thursday, August 17, 1989 at 4:00 p.m.




Dear Nr.

On August 1, 1989, the Pede
that there is probable cause to

Lane:

Virginia Republican State Execut
treasurer, violated 2 U.85.C. § 43¢ ptovislon of the Pederal
Election Campaign Act of 1971, as , and 11 C.P.R.

§ 102.5(a), a provision of Commiss e tions, in connection
with certain expenditures made on behalf of federal candidates,
disbursements from a non-federal account made in connection with
federal election activity, and certain tcgo:ting ecrrors. On that
same date, the Commission found no probable cause to believe your =
clients violated 2 U.S.C. § 441b and 11 C.P.R. § 102.5(a), in
connection with the receipt of apparent prohibited funds and
depositing such funds in a federal account. The Commission was
equally divided on whether to find probable cause to believe your
clients violated 2 U.S.C. § 44la(f).

The Commission has a duty to attempt to correct violations
for a period of 30 to 90 days by informal methods of conference, i
conciliation, and persuasion, and by entering into a conciliation
agreement with a respondent. If we are unable to reach an
agreement during that period, the Commission may institute a
civil suit in United States District Court and seek payment of a
civil penalty.




wi
muny lmﬂuctoty conc
aq oen.nt. please coutaet Sandra H. Robi » the attet
alligncd to this matter, at (202) 376-8200.

General Counsel

Enclosure
Conciliation Agreement

o«
O
<
O
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to the
:tculvc a tdtpounc
letter.

“Should you “have any questions, pleaso contact Sandra 8.
Robinson, the attorney assigned to this matter, at (202)

376-8200.

Genetai COunsel




25, 1989 to
'mt‘d a copy

of the eonciluciu :  George Rishel of your office. (I was
' put ¢ ' il after Octo-

ber 6 1989.)

As a result of my request, I ruoi.wd a copy of the propoud cmeuucion agreement
and a copy of your letter dated August 22, 1989, to J. Thonu Lane, Esquire. I
received this from Ms. Robinson on October 9, 1989

In regard to the proposed conciliation agreement, please delete my name from any
proceedings or actions toward or against the West Virginia Republican State
Executive Committee.

Republican State Exsacutive Committee Chairman and Treasurer. I must euphasize.
that I was not a member of, nor did I serve in any capacity for the West Virginia
Republican State Executive Committee prior to September 22, 1987. Based on this,
for me to agree that I, as Treasurer, violated a law in connection with the 1984
election campaign, would be tantamount to being untruthful.







'jpu. to my current ‘qlomc e
.phuo be advised that .tmuw

€00081802.

Should you need to contact me, you may
Charleston, West Virginia 25329 or by

JR/sgs

cc: Edgar F. Heiskell, IIIl




("Commission®) found p?obahii'ciuae to believe !iat”‘

" On August 1, 1989, the Federal Election

Republican State Executive Committee and”dqd__lni%&, ,
("Respondents”), violated 2 U.8.C. § 434(b) iﬁQQQIVQ;f,R;,fLZ

§ 102.5(a). These findings were made in connection with certain

expenditures made by Respondents on behalf of !odbiii,eandidgtes,
disbursements from a non-federal account made in connoetion.ﬁith
federal election activity, and certain reporting errors. On that
same date, the Commission found no probable cause to believe
Respondents violated 2 U.S.C. § 441b and 11 C.F.R. § 102.5(a) in
connection with the receipt of apparent prohibited funds and
depositing such funds in their federal account. The Commission
was equally divided on whether to find probable cause to believe
Respondents violated 2 U.S.C. § 44la(f). On August 17, 1989, the
Commission approved a revised conciliation agreement and letter,
which was mailed to Respondents’ counsel on August 22, 1989.
Subsequent to the Commission’s finding of probable cause to

believe a violation had occurred, Mr. Rossi resigned as treasurer




On December 4, 1989, the Committee filed an amended

statement of organization naming an acting ttealutci;fﬂpﬁcrt'w.

Devaul. Staff also contacted Respondents’ counsel to diicuss the

conciliation agreement.




The Act provides for a period of conciliation efforts to




408453354

0

‘State Executive Committee and its treasurer.

ect the eonaceroffcr of West Virginia chublicla

2. Approvc :hl attached counterproposal and letter.

3. Authorize the Office of the General Counsel to file a
civil suit for relief in United States District Court against
West Virginia Republican State Executive Committee and its
treasurer, if they do not accept the counterproposal within 15
days of receipt.

7'/1/”
sl

Attachments
1. Respondent’s counteroffer
2. Proposed counterproposal and letter

Date

netal Counsel

Staff Assigned: Sandra H. Robinson
Jeff Long




aojcct tho countctotfor of West v1rginia
Republican State Executive CQunttteo and
its treasurer.

Approve the counterproposal and letter
recommended in the FEC General Counsel’s
report dated February 6, 1990, subject to
amendment of the counterproposal,

(continued)




1
: g1 ! publican
ittee and its treasurer, 1t
‘not accept the counterproposal wi
fifteen days of receipt.

\ikens and McDonald were not present at the time of the #Qtol

Attest:

SecYetary of thc Commission




£gi
(" the Co-nittct') and its

Although I am hopeful
that this matter can be settled through a conciliation agreement,
please be advised that in the absence of your client'’s acceptance
of the enclosed agreement within 15 days, the Commission has
authorized this Office to institute a civil suit in the U.S.
District Court. ;







On PFebruary 13, 1990.
of the General Counsel to f£ili
Republican State Executiv
"Committee”) if the Committee

final counterproposal of a. concililt
of receipt.

pt %
jqrcclnnt vlthin 15 days

On March 13, 1990, a rospons- vus rccoivod from counsel
for the Co-nittee, essentially rejecting the Commission’s
final counteroffer but making an addltlonql counteroffer.

Further negotiations with the Committee appeared to be
proving successful, and a verbal agreement on a written
settlement of the matter was reached on May 14, 1990. Counsel
for the Committee signed the agreement and returned it to

this Office. However, before the agreement was received by

the Office of General Counsel, the Committee’s counsel contacted
this Office and informed us that his clients were withdrawing
the agreement. Essentially, according to counsel, the Committee
chairman had expected to raise sufficient funds to pay the
minimal civil penalty, but was finding himself unable to do so.

?




,unl al tt.
tcblhlc

) sper :
believe that thnt 4 1
was the treasutat of the Connit&'_
1988 reason to believe findings : -
probable cause findings by the Commission, but resigned as
treasurer when attempts to conciliate failed. Since Rossi was
the treasurer at probasble cause, he would be the appropriate
person to be named in the suit. However, he has resigned and
there has not been a treasurer named to replace hinm.

The Committee has designated an acting treasurer, who could
be named in the suit if the Commission were to reopen the MUR and
find probable cause against him. This treasurer will very likely
be replaced at the State convention in July, which would
necessitate another reopening of the MUR, a new probable cause
finding, and a new guit authorization. 1In light of the fact that
e Rossi resigned in the face of a potential suit authorization,
there is a basis to suspect that a new treasurer might well do
the same. Therefore, in order to avoid what might become an
endless circle of resignations and reauthorizations in this case,
suit should be authorized against the Committee alone. Because
this is a state party Committee, whose structure and existence is
governed by state law, there is no reason to suspect that the
Committee will terminate as a reaction to our suit.

9

Although it should continue to be the policy of the
Commission to name the treasurer as a codefendant in suits to
enforce the Act, in this particular matter, application of the
policy is unnecessary and counterproductive.

RECOMMENDATION

Authorize the Office of the General Counsel to file a civil







¥ certify that the Commission de,
to take the following actions in NUR

1. Authorize the Office of the General
Counsel to file a civil suit for
relief in the United States District
Court against West Virginia Republican

Executive Committee.

Approve the Notification letter attached
to the General Counsel’s report dated
July 2, 1990, subject to amendment as
agreed in the meeting.

Commissioners Elliott, Josefiak, McGarry, and Thomas
voted affirmatively for the decision; Commissioner Aikens
dissented; Commissioner McDonald was not present.

Attest:

¥-//-90

"Date

Marjorie W. Emmons
Sevretary of the Commission




1990, authq
action far tlli

Although it s rquently
resolve this matter short of
consent to the agreement which ; ,
Commission for approval. Therefor: ‘July 10, 1990, the
Commission authorized the Gene pus to institute a civil
action for relief in the United States District Court against
the West Virginia Republican sta_ Jtsccutlvo Committee.

Should you have any questions, or should you wish to
settle this matter prior to suit, please contact David
Fitzgerald, Assistant General Counsel, at (202) 376-8200,
with?n five days of your receipt of this letter.

Vs

Lawrence M. Noble
General Counsel

Sincerely,




j(ig 1-__‘ n") against the

_ State Executive Committee, (

-n§pub11can.

‘ -gnfjn;htsto the express
authority7§:anted the\Conliss;on'hygidtte6&§.3§ﬁ(a)(6) and
309(a)(6)(A) of the Federal zleceion,‘agpitgn'sct‘of 1971, as
amended (the "Act" or "FECA"), codféiédiiﬁ 2 U.5.C. § 437d(a)(6)
and 437g(a)(6)(A).

This Court has original jutisdiction over this suit
pursuant to 28 U.S.C. § 1345 as an action brought by an agency
of the United States expressly authorized to sue by an Act of
Congress. Venue is properly found in the Southern District of
West Virginia in accord with 2 U.S.C. § 437g(a)(6)(A) as the
defendant can be found, resides, or transacts business in this
district. The plaintiff Commission has satisfied all
jurisdictional requirements which are prerequisites to filing

this suit.




-'obtain judiclai entotcenent of the Act; 2 0 8 c..ss 437c(b)(1)
and 437d(e).
2. Defendant West Virginia aepubiican State Executive
Committee is a multicandidate political counlttce'vithin
the meaning of 2 U.S.C. §§ 431(4)(C) and 441a(a)(4), a State
Committee within the meaning of 2 U.S.C. ; 431(15), and a
political party within the meaning of 2 U.S5.C. § 431(16).
Thomas D. Winter was the treasurer of the West Virginia
: Republican State Executive Committee from August, 1983 to
July 19, 1986. See 2 U.S.C. § 432.
3. Pursuant to 2 U.S.C. § 434(b), treasurers of
political committees are required to file periodic reports of

contributions and expenditures on behalf of federal candidates.

4. Pursuant to 2 U.S.C. § 431(8)(B)(xii) and




such candidnte(c) ia -arcly 1ncideﬁtal.
5 Defendant conduetod a votor registtatlon/glt out
the vote drive in September 1984 in connection with the 1964

elections that included a phone bank. Deféndant sbént a totai

of $9,000 for the phone bank. The script of the phone bank
included statements that identified by name and office sought,
several state and federal candidates. These statements were
not incidental.

6. Defendant failed to report the expenditures for
the phone bank as allocated to the House and Senate candidates
mentioned in the script.
7. Defendant violated 2 U.S.C. § 434(b), by failing to

report the expenditures for the phone bank as allocated to the

House and Senate candidates in the script.




Senatorial ca-gaign ot John ll'l! lncludod tht 
activity. desceribed in patlgtlph 5, of Ont
Dollars ($1,500) as well as nevcpaper advertisnuuntn ot Two
Thousand Sixty Dollars and rorty-sten Cents ($2, 060 47), tor
a total of Three Thousand Five Hundred Sixty Dollars and
Forty-Seven Cents ($3,560.47) expended on behalf df,John Raese.

11. Defendant made disbursements on behalf of federal

candidates from its non-federal account to make péyuents for
the phone bank activity described in paragraph 5 and for the
newspaper advertisements described in paragraph 10.

12. Defendant violated 11 C.F.R. § 102.5(a) by making
disbursements on behalf of federal candidates from its
non-federal account to make payments for phone bank activity
and newspaper advertisements.

13. Pursuant to 2 U.S.C. § 434(b), treasurers of

political committees must report expenditures in separate




| VOTE Against Rockefeller on Tuesdayt® , ‘
15. Defendant reported these disbursements -as opggut e b

expenditures rather than iapbndituzisvin connection wttﬁltﬁ§f ;f;f
genecral election'canpaign of a candidate for federal offtéc;

16. Defendant violated 2 U.S.C. § 434(b) by incorrectly
reporting expenditures for a federal candidate.

17. 2 uU.S.C. § 434(b)(4) requires that each report filed
with the Commission by any committee other than an authorized
O committee shall disclose the total amount of contributions
made to other political committees. 2 U.S.C. § 434(b)(5)
requires that the disclosure include the name and address of
the committee, together with the date and amount of any such
contribution. 2 U.S.C. § 434(b)(3) requires the identification
of each affiliated committee which makes a transfer to the
reporting committee during the reporting period. Where the
committee is a political party committee, pursuant to 2 U.S.C.

§ 434(b)(2) and (b)(3) each transfer of funds to the reporting




Sixty-Sit nolltts lnd rt&ty Cents (367 466.50) in 1984,

19. Defendant failed to itemize certain of these

transfers and failed to provide aggregate year-to-date totals

in their financial disclosure reports filed with the Commission.

20. Defendant violated 2 U.S.C. § 434(b) by failing to

correctly report transfers and contributions.

o 21. Defendantg contendSthat the violations were not
knowingly and willfully made.
Therefore, it is ORDERED, ADJUDGED AND DECREED:
1. That Defendant violated 2 U.S.C. § 434(b), by failing
to report the expenditures for the phone bank as allocated to

the House and Senate candidates in the script;




"to be dus on thE. o!!djtlvc_'ate of this Ordcr:

6. That nctondlnt West Virginia Republican State

Executive Committee is permanently enjoined from failing to

report expenditures for federal candidate as being allocated

to those candidates in violation of 2 U.S.C. § 434(b); from

making disbursements on behalf of federal candidates from its
i non-federal account in violation of 11 C.F.R. § 102.5(a); from
incorrectly reporting expenditures for a federal candidate in
violation of 2 U.S.C. § 434(b); and from failing to correctly
report transfers and contributions in violation of 2 U.S.C.

§ 434(b); and




M. F tiGeraId
Assistant General Counsel

V"*Colleen Miller
Attorney

FOR THE PLAINTIFF

FEDERAL ELECTION CONMISSION
999 E Street, N.W.
wWashington, D.C. 20463
(202) 376-8200
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FOR THE DEFENDANT

WEST VIRGINIA REPUBLICAN
STATE EXECUTIVE COMMITTEE

Byrum & Bailey

600 Riley Building

Wheeling, WV 26003

(304) 232-6675
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Couulol's toconnondation to tind ptobublc cauio

Ie
At issue in MUR 2370 was whether certain billboard ads, paid

for by the West Virginia Republican Party, were subject to

limitation either as in-kind contributions or coordinated patty

expenditures by the state party committee in connection with the
general election for United States Senate, or whether the

disbursements were unrelated to the U.S. Senate general election




genoral clcctton.

Our three




public to tlné,f-, cnxtain candidato o: pa:ty, conveying an=‘

electioneering lotitqo latiufying th! sleend patt of the two-part
test.  In Advisory Opinion 1984-1S, supra, the Commission
concluded that the limitations of 'sui&('q.) ‘would apply because
"{t]he clear import and purpose of theso proposed advertisements

is to diminish sﬁpport for any Democratic Party...nominee and to




1. We recognise that the oxpoaﬂfbh,o ‘for the billbo

also may have had some impact on ~ 1984 gubernatotrial

in West Virginia. At the audit stage -and the "reason to b

stage, the Commission allowed respondents. to attribute oné-half
the total cost of $21,733 for the q:11h ‘fadverttstnont thc
Moore gubernatorial campaign and ‘one-ha {

Raese campaign. Even this co

removed. from our: colltaguos' 3

probable cause sta?o of this ggl
absolutely no bear ng on the e t
Senate.

ion tb the United 8 atel




ot

se billboard ads
un W States Senate, t










FEDERAL ELECTION COMMISSION
WASHINGTON. O C 20463

THE FOLLOWING DOCUMENTATION IS ADDED TO

THE PUBLIC RECORD IN CLOSED MUR #1370 .
éla1/g1




FEDERAL ELECTION COMMISSION

WASHINGTON, D.C. 20463

MENORANDUN

TO: COMMISSIONERS
STAFF DIRECTOR
GENERAL COUNSEL
PRESS OFFICER gﬁ

FROM: MARJORIE W. EMMONS/DELORES HARRIS
§§ COMMISSION SECRETARY

DATE: JUNE 27, 1991

SUBJECT: STATEMENT OF REASONS FOR MUR 2370

Attached is a copy of the Statement of Reasons in
MUR 2370 signed by Commissioners Elliott and Josefiak.
This was received in the Commission Secretary’s office

on Wednesday, June 26, 1991 at 5:34.




STATENMENT OF REASONS

Commissioners Lee Ann Elliott and Thomas J. Josefiak

In the HMatter of

West Virginia Republican
State Executive Committee, and

Jack Rossi, as treasurer

1. Commission Action
On August 1, 1989, by a 3 to 3 vote, the Federal Election

Commission declined to approve the recommendation of the General
Counsel to find probable cause to believe that the West Virginia
Republican State Executive Committee and Jack Rossi, as treasurer,
violated 2 U.S.C. §44l1a(f) by making an excessive contribution to a
candidate for Federal office. At issue was whether expenditures by
the state party for billboard advertisements were party "operating
expenditures" or constituted contributions to the party’s candidate
for U.S. Senate subject to limitation under 2 U.S.C. §44la(a)(2)(A)

and sd441a(d)(3)(a). \!

Pursuant to 2 U.S.C. §441a(d)(3)(A), the national committee
and state committee of a political party are each permitted to
make expenditures (commonly called "coordinated expenditures”)
in connection with the general election campaign of a candidate
for U.S. Senate in a state, who is affiliated with the party,
in an amount equal to the greater of $20,000 or two cents
multiplied by the voting age population of the respective
state. In 1984 in West Virginia, the expenditure limitation
for U.S. Senate candidates was $57,570.

Pursuant to 2 U.S.C. §44la(a)(2)(A), a multicandidate political
committee (including political party committees) may not make
contributions to any candidate or his authorized commmittee
with respect to any election for Federal office which, in the
aggregate, exceed $5000. (footnote continued >
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On the same date, the Commission voted to find probable cause
to believe the respondents violated 11 CFR §102.5(a) by using funds
from a non-Federal account to pay expenses incurred in a telephone
bank operation undertaken on behalf of certain Federal and non-Federal
candidates, and violated 2 U.S.C. §434(b) by failing to report those
payments. The Commission approved a proposed conciliation agreement
and civil penalty based on these violations. \2

We voted against finding respondents in violation of §44la(d)’s

expenditure limitations regarding payments for the billboards, and

voted for finding respondents in violation of the Act and Commission
regulations regarding the telephone bank activity. Now that the file
has recently closed in this matter, we can explain why our position
in this case was consistent with Commission precedent and reasonable
statutory interpretation.

2. §44l1a(d) Expenditure Limits and Commission Precedent

In 1974, Congress recognized its pending campaign finance

legislation provided parties inadequate opportunities to contribute to

(Footnote 1 continued from previous page)

Pursuant to 2 U.S.C. §434(b)(4), political committees must
report all disbursements according to eight categories. See
also 11 CFR 104.3(b)(1) and FEC Form 3X. For party committees,
the "operating expenditures"” category includes disbursements
for polling, travel, telephone banks, catering, media, rent,
personnel, overhead, fundraising, training seminars, get-out-
the-vote and registration drives and other day-to-day costs
not directly attributable to any particular candidate.

See 11 CFR 104.3(b)(3)(i), 106.1(c) and 110.8(e).

The vote on these motions was 5 to 1 (Commissioner Aikens
dissenting). The Commission also voted unanimously to find
no probable cause to believe the party committee violated

2 U.S.C. §441b and 11 CFR §102.5(a) with respect to the
receipt of contributions from certain organizations.
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their candidates. Accordingly, Congress enacted §44la(d) to give

national and state parties an additional means of providing support

for their candidates. See S. Rep. No. 689, 93rd Cong., 2d Sess. 15

(1974), reprinted in the Legislative History of the Federal Election

Campaign Act Amendments of 1974, 111 (GPO 1977); H.R. Rep. No. 1057,

94th Cong., 24 Sess. 59 (1976), reprinted in Legislative History of

the Pederal Election Campaign Act Amendments of 1976, 1053 (GPO 1977).

By the provision’s terms (see Footnote 1), Congress only requires
political party committees allocate those expenditures made "in

connection with" a party nominee’s "general election campaign®" to this

3

limit. 2 U.S.C. §441la(d). \ Those expenditures not attributable to

specific candidates would still be reported as "operating expenditure"”
and not subject to any limit. (See Footnote 1 and citations therein).

The Commission described a two-part test for identifying which
party communications are allocable under §44la(d) in Advisory Opinion
1985-14. Citing its prior conclusion in Advisory Opinion 1984-15, the
Commission stated:

... [Tlhe limitations of §44la(d) would apply where the
communication both (1) depicted a clearly identified candidate
and (2) conveyed an electioneering message. See also Advisory
Opinion 1978-46. Under the Act and requlations, a candidate
is clearly identified if his or her name or likeness appears
or if his or her identity is apparent by unambiguous reference.
2 U.S.C. §431(18); 11 CFR 106.1(d). Electioneering messages
include statements "designed to urge the public to elect a
certain candidate or party." United States v. Auto Workers,
352 U.S. 567, 587 (1957); see Advisory Opinion 1984-62.

Although the statute speaks of "coordinated” expenditures made
for a candidate’s "general election campaign,"” the Commission
does not require the expenditure actually be coordinated with
the benefited candidate, nor do we require the party making
the expenditure to have necessarily selected a general
election nominee. 1In fact, the Commmission allows a party
committee to make its expenditures under §441a(d) before the
primary election. Advisory Opinions 1984-15 and 1985-14.
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Together, these two essential components of "clearly identified
candidate” and "electioneering message" are sometimes called the
"electioneering standard®” for attributing party expenditures as
coordinated expenditures on behalf of candidates under §44la(d).

The result in Advisory Opinion 1985-14 illustrates the
allocation distinctions drawn by this standard. 1In 1985-14, the
requestor provided alternative proposed scripts for radio and
television advertisoements critical of the other political pa;ty and
its officeholders, and asked which would be allocable to §44la(d) and
which would not. A majority of the Commission concluded the proposed
advertisements using a tagline "the Republicans in Congress,"” either
with or without a proposed "Vote Democratic" statement "or other
electioneering message,” would not be subject to the limitations of
§441a(d), and that advertisements using a tagline "your Republican
Congressman” without the "Vote Democratic" statement would also not be
subject to contribution limits. The Commission split its vote on
whether advertisements using the tagline "your Republican Congressman"
with a "Vote Democratic"” statement would be attributed to the limits
of §44l1a(4d).

It is important to note the Commission’s conclusions in Advisory
Opinion 1985-14 did not find the advertisements to be within the reach
of §44la(d) limitations if they lacked either (or both) elements of
the electioneering standard within the message of the communication.
By that standard, mere criticism of a clearly identified candidate
without an electioneering message would not bring the ads within

§44la(d)’s limits. A partisan electioneering statement ("Vote
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Democratic”) without some reference to a clearly identified candidate
("your Republican Congressman") was also insufficient to attribute the
ads as contributions to specific candidates.

Further, we note the operative "electioneering message" in
Advisory Opinion 1985-14 ("Vote Democratic") was an explicit partisan
appeal for an election-related action. 1In applying the electioneering
standard in cases involving §44la(d), the Commission has gradually
broadened that component to encompass virtually any direct references
to elections, campaigns, candidates, voting or voters. See, e.g.,

MURs 2116 and 2186. \4 Clearly, however, the electioneering standard

is not satisfied by an advertisement merely bestowing praise or
criticism upon an officeholder, if unaccompanied by an electioneering
message., Nor is it of legal significance that such an ad may be
generally intended by its sponsor to discourage support for that
officeholder or "influence" an election (we can safely assume the

general "purpose" of party activity).

4. In MUR 2116, we voted against attributing to §441a(d) limits
the cost of a political party mailer that criticized the
official conduct of then-Congressman Ferdinand St Germain.
The mailer contained "no references to voters or voting, no
mention of any upcoming election or political campaign, no
mention of political contributions and no partisan appeals."
MUR 2116 Statement of Reasons (Commissioners Elliott and
Josefiak).

In MUR 2186, we voted to attribute to §44la(d) limits only
one of four political party advertisements critical of the
legislative record of then-Congressman Tim Wirth. While all
the ads criticized his record as an officeholder, only one
included the language "Tim Wirth has the right to run for the
Senate, but he does not have the right to change the facts."
That reference to his Senate campaign is precisely the type
of language requiring allocation of the advertisements to the
limits of §44la(d), pursuant to the Commission’s reasoning in
Advisory Opinion 1985-14, and without which no electioneering
message is present.
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The Commission’s electioneering standard is only met, and
application of §44l1a(d) triggered, if references to clearly identified
candidates are joined by references to voting or elections or similar
language in the communication -- an "electioneering message" placing
discussion of officeholders or candidates in an unmistakably election-
related context. These references must be explicit and objectively
recognizable, not merely inferred, implicit or presumed.

Where, as with respect to §441a(d) expenditures, the Commission
has taken the laudable step of proclaiming an objective standard, we

believe the Commission should stick to that standard or enunciate a

new, prospective one. The Commission should not backslide into

subjective speculation as to the particular intent or motive behind
party activity, nor retreat to vague, we-know-it-when-we-see-it
determinations on a case-by-case basis.
3. Billboards

The West Virginia Republican party committee spent $21,733 in
May and June of 1984 to place billboards containing two separate
messages: "16%... Highest Unemployment in the U.S. Just part of Jay’s
record for West Virginia." and "Biggest Tax Increase in State History.
Just part of Jay’s record for West Virginia." The General Counsel
recommended the Commission allocate the billboard advertisement costs
to the state party’s §441a(d) coordinated expenditure limit for the
Republican candidate for U.S. Senate, whose opponent was then-Governor
Jay Rockefeller. Attributing those costs to the Senate campaign would
result in the party committee having made an excessive contribution to

its candidate, John Raese.
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In their response to the General Counsel’s brief, the West
Virginia Republican party committee described why the expenditures

were made:

...[Tlhe billboard message was to benefit the Republican ticket
as a whole and especially its gubernatorial candidate, Arch
Hoote. e o

The West Virginia Republican Party made the political decision
that then-Governor Rockefeller’s leadership, or lack thereof,
should be the major focus of the Republican Party’s campaign in
West Virginia in 1984. 1It was the opinion of the West Virginia
Republican Party that Jay Rockefeller and his Democratic
administration and the Democratic State Legislature had damaged
the State of West Virginia. This particular advertising project
was designed to discuss the issue of Rockefeller’s record as
governor, to assist all Republican office holders and seekers,
and was a key component of Arch Moore'’s gubernatorial campaign.
One of the principal themes of the Moore campaign was attacking
"Jay’s record for West Virginia."

The party committee also arqued the legal perspective from which

its activity should be viewed:

The advertisements which were purchased prior to the general
election do not urge any West Virginian to vote for John Raese
or to vote against Jay Rockefeller. There is no direct advocacy
or candidate-specific electioneering message. Therefore, the
billboards are not subject to any limitation under Section
441a(d)...

The Supreme Court has stated that the Commission cannot
constitutionally requlate the discussion of all public issues
even if the discussion "draws in candidates and their positions,
their voting records and other office conduct.” Buckley [v.
valeo, 424 U.S. 1 (1976)] at 42 n. 50 (emphasis added).
Although the discussion of issues "naturally and inexorably ...
exert(s]) some influence on voting at elections”" the Commission
may only requlate those communications which, at a minimum,
contain an electioneering message urging the public to vote for
a particular candidate or party. Id. Limiting a party’s issue-
oriented speech conflicts with the decisional law that clearly
divides the regulated advocacy of campaigns and elections from
the free discussion of issues, officeholders, their conduct and
their votes. Buckley at 42-45; Central Long Island Tax Reform
Immediately Committee v. FEC (CLITRIM), 616 F.2d 45, 53 (2nd.
Cir. 1980).
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We joined Commissioner Aikens in rejecting the recommendation of
the General Counsel to find probable cause the respondents violated
the §441a(d)’s limits on coordinated expenditures by not allocating
the costs of these billboards to the Republican candidate for Senate.
We agreed with the party committee that its billboard activity did not
fall within the Commission’s electioneering standard for attribution
as an expenditure on behalf of a specific candidate, and were properly
reportable as "operating expenditures.” Although the billboards were
clearly critical of then-Governor Rockefeller’s ("Jay’s") record,
their message did not contain any language regarding voting or
elections, or any electioneering message, to place such criticism
in a context urging a vote for a particular candidate. \5
The General Counsel’s legal analysis in this matter was a clear

effort to backpeddle from the Commission’s stated position in Advisory

Opinions 1984-15 and 1985-14 and to abandon an objective measure for

§44la(d) expenditures. \6 The Counsel’s brief glossed over the ads’

lack of any words referring to voters or elections. The analysis
imputed an electioneering message from the generally election-related

purpose of political party advertising. Coupled with the reference to

We agreed with our colleagues the reference to "Jay" in the
billboards was sufficient to meet the standard’s requirement
for a "clearly identified candidate."” See Advisory Opinion
1985-14.

For example, the General Counsel’s brief stated "it was not
necessary that the billboard advertisements identify the
political party of Jay Rockefeller, as such information was
common knowledge." OGC Brief at 10. While that conjecture
may be factually accurate, it would demolish Commission
precedent to suggest public awareness of an officeholder’s
party affiliation constitutes or implies an "electioneering
message" in any communication regarding that officeholder.
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a clearly identified candidate, the General Counsel pronounced the
standard created by the Commission in Advisory Opinion 1985-14 to be

satisfied. \’

In our opinion, the words of these advertisements do
not support that conclusion. Since the billboards’ language merely
criticized the record of a public officeholder without any reference
to elections, campaigns, candidates, voting or voters. Although we
may impute a general intent of the party to influence elections, the
face of these ads did not urge a vote for any Federal candidate.
Importantly, the electioneering standard does not invite the

Commission to review all the surrounding facts and circumstances to

find evidence for inferring an electioneering motive by the political

party financing the communication. \8 The standard of 1985-14

The General Counsel’s brief (at 10-11) also inexplicably mixed
in "independent expenditure” analysis. Although noting party
committees are not permitted to make independent expenditures
on behalf of their candidates, the analysis improperly
suggested these expenditures would be attributable to specific
candidates if failing the reqgulatory test for "independence" --
i.e., if "coordinated"” with a candidate. That backhanded
analytical approach is totally inappropriate, however, for
reviewing activity alleged to be "coordinated expenditures."”
Expenditures which on their face are outside the reach of the
electioneering standard of §44la(d) do not change their legal
character if made with the approval or in consultation with

the party’s candidates. Coordination with candidates can be
fairly assumed without affecting the legal consequence of party
expenditures. Their legal character is determined by the
objective qualities of the expenditures themselves -~ the
content of communications.

The correctness of our application here of the objective
"electioneering standard"” is supported by the subjective
purpose arqgued by the respondents, i.e., the record of the
Democratic Governor and administration of the state was a
central and unifying theme of West Virginia Republican
candidates in 1984, and the billboards use of the theme was
intended to reinforce that partisan pitch on behalf of the
entire ticket. Nevertheless, we think the Commission would
operate contrary to sound Constitutional and regqulatory
principles if it were to decide these [footnote continued »>)
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requires an electioneering message to be clearly present, not imputed.
Language recognizably framing discussion of officeholders’ records
in an election context may be subject to varied interpretation, but
application of §44la(d) limits is not required unless such language
referring to elections can first be identified in the communication’s

message. These billboards speak for themselves, and their content

fails to cross the line into an "electioneering message."”
Our reliance upon the "electioneering standard” in this matter
was not only consistent with Commission precedent, but reasonable as

an objective means of distinguishing "coordinated expenditures" on

behalf of particular candidates from other party activity. we
recognize political party activity is generally intended to benefit

its candidates -- that is the reason parties exist.

Recognizing that

general purpose does not assist, and in many ways complicates, the
Commission’s task of separating their support of particular candidates
(contributions or coordinated expenditures) from traditional party
activity that works to the benefit of all candidates or the party
generally.
The Commission must state with some specificity where the line
is drawn between unallocable party speech on issues and officeholders,
election-related activity generally allocable between Federal and non-

Federal accounts and electioneering activity that demands attribution

(Footnote 8 continued from previous page)

cases on the basis of competing arguments as to motive or
purpose.
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to the contribution limits for specific candidates. \° Application of

the law may require difficult distinctions under particular facts, but
it cannot consist solely of subjective conclusions about what a party
committee meant to do in a particular situation. Legal consequences
should be found by use of reasonably objective standards applied
through review of the activity itself. Regarding communications to
the public, that review should focus upon the message itself.
4. Telephone banks

In late September of 1984, the West Virginia Republican party
committee spent a total of $9000 for telephone service expenses and
consulting fees to conduct a telephone bank operation in support of
Republican candidates. The party committee contended the phone bank
activity was conducted for voter registration and get-out-the-vote
purposes on behalf of the Presidential ticket. The party argqued the
expenditures were exempt from the limits on contributions to
candidates under the Commission’s regulations at 11 CFR §100.7(b)(17),

since the mention of candidates other than Reagan for President and

9. In a general sense, most party activity is election-related
and may involve, at least in part, an "expenditure" for
purposes of influencing Federal elections. The Commission‘’s
requlations at 11 CFR 106, recently revised in considerable
detail, are based on the premise that certain political
activity, particularly activity engaged in by political
parties, requires allocation between Federal and non-Federal ‘
accounts. Under these "allocation regulations,” an appropriate
share of overhead, fund-raising and other "mixed" costs must
be allocated to "Federal political activity" and paid by a
"Federal account” for the benefit provided to the party’s
Federal candidates as a group. Those regulations indicate
the Commission’s long-standing assumption that some activity
resides in a category of "operating expenditures" that benefits
Federal candidates generally without requiring attribution as
contributions to specific Federal candidates, and that such
expenditures may be made without limitation from funds raised
from sources permissible under the FECA.
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Moore for Governor was only "incidental.” The General Counsel
contended the costs of the phone bank were allocable to each candidate
mentioned in the script, resulting in a one-sixth, or $1500, share
allocable to the U.S. Senate campaign of John Raese.

We joined a majority of the Commission in concluding a share of

the party’s costs for this telephone bank activity required allocation

10

to the Raese campaign. \" These circumstances indicated the telephone

bank operation communicated a purely promotional message to voters

advocating election of Governor Moore and four other candidates. \11

Although respondents called the phone bank program a get-out-the-vote

10. Because these costs were not allocated and reported as a
contribution to him (and absent reimbursement by Raese’s
campaign), the Commission found payments for such costs to
have been misreported. See 2 U.S.C. §434(b). Further, since
payments for the phone bank costs were made solely out of
non-Federal funds, the Commission found the party to have
impermissibly used its non-Federal account to finance activity
in support of a Federal candidate. See 11 CFR 102.5(a). An
allocation of a share of the telephone bank expenses, when
added to other party contributions or expenditures for Raese,
did not result in excessive contributions to him under 2

U.S.C. 441a.
11. Transcript of West Virginia Republican Party’s telephone bank
script:
ADVOCACY CALL CONVERSATION
HELLO! IS THIS ? I'M A VOLUNTEER CALLING

FOR THE REPUBLICAN TICKET HERE IN WEST VIRGINIA. ARCH MOORE
ASKED ME TO CALL BECAUSE WE HAVE OUTSTANDING REPUBLICAN
CANDIDATES RUNNING FOR OFFICE AND THEY NEED YOUR VOTE AND THE
VOTES OF OTHERS IN YOUR HOUSEHOLD. PRESIDENT REAGAN, JOHN
RAESE FOR SENATE, JIM ALTMEYER FOR U.S. CONGRESS, AND JOHN
McCUSKEY FOR ATTORNEY GENERAL ARE ASKING FOR YOUR SUPPORT AND
SO ARE THE OTHER FINE REPUBLICAN CANDIDATES RUNNING HERE IN
WEST VIRGINIA. CAN GOVERNOR MOORE COUNT ON YOUR SUPPORT FOR
OUR TEAM? ------ THANK YOU VERY MUCH AND PLEASE DON'T FORGET
ELECTION DAY IS TUESDAY, NOVEMBER 6.
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project, this type of advocacy calling is genuinely advertising. \12

Further, the advocacy script was candidate specific rather than merely
generic, subjecting this activity to the attribution requirements of
11 CFR 106.1, and resulting in expenditures on behalf of particular
candidates. The party committee could rightfully claim and allocate

a sizeable "share" for the rest »f the ticket benefited by the
operation, but the named candidates clearly received a specific
benefit from the promotional nature of the call.

We note, however, the candidate allocation question raised by
this particular activity should be distinguished from other phone
banks in which political parties traditionally engage. The allocation
result reached here should not be viewed as a normal or inevitable

consequence for more commonplace party "voter identification”" (ID) and

13

"get-out-the-vote" (GOTV) phone operations. \ This result is better

Moreover, information obtained from the audit demonstrated no
discernible voter registration, voter identification or voter
turnout purpose from the timing and extent of payments for
phones and salaries for the telephone bank. The audit work
papers indicated the phoning program was only in operation
during the last two weeks of September, with no evidence the
phone bank was in operation around election day for voter
turnout purposes. Although the timing of the telephone bank
could suggest a voter registration purpose (registration closes
30 days prior to election day in West Virginia), no registration
question appeared in the script. Thus, a voter identification
or voter turnout purpose would be inconsistent with timing of
the telephone bank, as well as the purely advocacy nature of

the script. The ’‘Presidential GOTV telephone bank’ exemption at
11 CFR 100.7(b)(17)(iv), which permits "incidental" references
to other Federal candidates without attribution of a
contribution, did not appear to be available for this activity.

Identifying voters likely to vote for a party’s candidates
necessarily requires some means of evaluating party support.
Instead of a general "Do you tend to favor Republicans or
Democrats?" question, which depends upon voters’ self-
description, GOTV efforts commonly identify party leanings by
asking an index of candidate questions. [footnote continued]
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viewed within the context of party advertising and communications to
the public, for which the Commission has adopted the "electioneering
standard” for determining attribution to candidates.

S. Constitutional Protection for Political Party Speech

In the landmark case of Buckley v. Valeo, 424 U.S. 1 (1976), the

U.S. Supreme Court observed that limitations on political expenditures
under the Act "impose direct and substantial restraints on the
quantity of political speech.” Buckley at 39. Restrictions upon
political expenditures, "... while neutral as to the ideas expressed,
limit political expression ‘at the core of our electoral process and

of the First Amendment freedoms.’ Williams v. Rhodes, 393 U.S. 23, 32

(1968)." 1d. See also Federal Election Commission v. National

Conservative Political Action Committee, 470 U.S. 480 (1985); Federal

(Footnote 13 continued from previous page)

In such circumstances, unfortunately, the General Counsel
encourages the Commission to make too much out of a script’'s
mention of a candidate’s name, as if each question is intended
for "name recognition" advertising (even where the opponent’s
name is included too).

The attribution of GOTV telephone bank expenses to candidates
on the basis of each name used in the voter identification
script greatly exaggerates the benefit to the named candidates,
and ignores the significant benefit the rest of the ticket
enjoys by having voters generally favorable to the party’s
candidates identified and turned out to vote. 1In circumstances
of traditional GOTV telephone bank operations by party
committees, therefore, we believe the activity should not
generally be subject to mechanical application of 110.6's
attribution to specific candidates. Unless such phone bank (or
door-to-door canvas) operations are devoted to only one or two
candidates (or, as here, are better viewed as advocacy rather
than voter ID), or unless "poll" results or "favorable voter"
lists or similar tangible assets are provided to candidates,

we consider funding by party committees for voter ID and GOTV
phone banks to be generally not allocable to specific
candidates, even where questions regarding candidates are used.
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Election Commission v. Massachusetts Citizens for Life, Inc. ("MCFL"),
107 s. ct. 616 (1987).
We acknowledge the Court in Buckley found limits placed upon

contributions to candidates by the Act to be less onerous a restraint

upon speech than limitations upon independent expenditures. \14 We do

not, however, view the constitutionality of contribution limits to
diminish the protection afforded groups, whose activity may be subject
to limit, from unconstitutionally vague and subjective standards.
Coming within the Act’s jurisdictional reach does not undermine party
committees’ rights to some specificity and precision in application of
the law. As the Court noted in Buckley, "’[b]ecause First Amendment
freedoms need breathing space to survive, government may regulate in

the area only with narrow specificity.’ NAACP v. Button, 371 U.S.

415, 433 (1963)." Buckley at p. 41, n. 48.

We also recognize the unique status and purpose of political
parties in the American electoral system and the unique treatment of
party committees under many provisions of the Act. However, the
special role of parties does not disentitle them to Constitutional
protection of their free speech activity outside the specific
prohibitions, limits or requirements of the Act. Parties do not lose
Constitutional rights generally afforded other groups simply because
'we know what they are up to.’ Party committee speech may be

specially regulated and limited by the Act, but it cannot be regulated

Although coordinated expenditures are reported under the
Commission’s regulations only as party "expenditures”
rather than "contributions," party committees may not make
"independent expenditures" on behalf of candidates. 11 CFR
110.7. See Advisory Opinion 1980-119.
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or limited in any more subjective, unreasonable or arbitrary of a

manner than application of the Act to any other person. If there are

special rules for political parties, those rules must nevertheless be

clear enough to permit the parties to know their rights and operate

within a protected, if more confined, sphere. \15
Interpretation of the Act must define as clearly as possible

which expenditures are allocable to §44la(d)’s coordinated expenditure

limits to avoid improperly restricting party committees’ policy or

issue-oriented speech or general party-building activity, or impinging

upon their allowable contribution limits. Where, as here, the law and
Commission precedent provide an objective measure for identifying the

legal consequences of party activity, the Commission is bound to

Generally, the constitutional deficiency of restrictions upon
expenditures for political speech may only be avoided by
limiting their reach to words of "express advocacy." Buckley,
supra, at 41-44. A strong argument can be made that the only
appropriate standard for allocating any expenditures would be
the "express advocacy"” threshold rather than the broader
"electioneering” standard.

In a recent U.S. Supreme Court case involving independent
expenditures by an incorporated interest group, the Court
stated "[w]e therefore hold an expenditure must constitute
'‘express advocacy’ in order to be subject to the prohibition
of §441b." MCFL, at 623. See Faucher v. FEC, 928 F.2d 468
(1st Cir. 1991). If that holding applies across the board to
political expenditures, and the "in connection with" language
of §441la(d) has the same meaning as under $§44la(d), then
"express advocacy" should be the threshold fcr attributing
expenditures to candidates under §44la(d).

We have acquiesced in the Commission’s adoption of an
electioneering standard for §44la(d) cases that is somewhat
broader than "express advocacy," but we will not agree to
reducing interpretion of "electioneering message" to subjective
or intuitive guesswork as to party’s purpose or motive. The
electioneering standard may represent a lower threshold for
finding attribution of a contribution, but it nevertheless
demands an objective reading of the message itself, as with
"express advocacy."




follow the law f&thcr than Commissioners’ instinctive conclusions

about the presumed purposes and effect of the activity.
The combination of reference to a "clearly identified candidate"

and an "electioneering message" constitutes an objective standard for

attribution of §441a(d) expenditures. If not perfect, the standard

devigsed in Advisory Opinion 1985-14 is certainly the best (and only)

standard the Commission has yet developed. The respondents in this
matter were entitled to rely on it. At the very least, it is fair to
say the respondents in this matter would have had no basis to know
their conduct was contrary to another, yet to be defined (and largely
O undefinable) Commission standard for §44la(d) attribution.
< Accordingly, under these facts, and consistent with Commission
- precedent, we voted to find the West Vvirginia Republican Party did
not exceed the limits upon contributions and expenditures to Federal

candidates under 2 U.S.C. §441la.

THOMAS J. JOSEFIAK

< June 26, 1991
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FEDERAL ELECTION COMMISSION

WASHINCTON, D.C. 20463

July 5, 1991

J. Thomas Lane, Esquire

Bowles, Rice, McDavid, Graff & Love
P.O. Box 1386

Charleston, West Virginia 25325-1386

RE: MUR 2370

West Virginia Republican Executive
Committee and Robert W. DeVaul, as
acting treasurer

Dear Mr. Lane:

By letter dated August 22, 1989, the Office of the General
Counsel informed you of determinations made with respect to the
above-referenced matter.

Enclosed please find a Statement of Reasons from five
Commissioners explaining their vote. This document will be placed
on the public record as part of the file of MUR 2370.

If you have any questions, please contact Jeffrey Long, the
staff member assigned to this matter, at (202) 376-5690.

Sincerely,

Lawrence M. Noble
General Counsel

—

Lois G. Lerner
Associate General Counsel

Enclosure
Statement Reasons




FEDERAL ELECTION COMMISSION

WASHINCTON, D C 20463

MEMORANDUMN

TO: COMMISSIONERS
STAFF DIRECTOR
GENERAL COUNSEL

PRESS OFFICER )
FROM: QSLHARJORIE W. EMMONS/DELORES HARRIS
-€§ COMMISSION SECRETARY

DATE: JUNE 26, 1991

SUBJECT: STATEMENT OF REASONS FOR MUR 2370

Attached is a copy of the Statement of Reasons in
MUR 2370 signed by Commissioners McGarry, McDonald and
Thomas. This was received in the Commission Secretary’s

Office on Wednesday, June 26, 1991 at 2:00 p.m.




FEDERAL ELECTION COMMISSION

WASHINCTON. D C 20463

FEDERAL ELECTION COMMISSION

In the Matter of

West Virginia Republican State
Executive Committee and
Jack Rossi, as treasurer
STATENENT OF REASONS
Chairman John Warren McGarry

Commissioner Danny Lee McDonald
Commissioner Scott E. Thomas

In Matter Under Review ("MUR") 2370, the Commission split
3-3 on whether to find probable cause to believe that the West

Virginia Republican State Executive Committee violated 2 U.S.C.

§d4la(f) Dby making excessive expenditures on behalf of the 1984

Senatorial campaign of John Raese. We supported the General

Counsel’s recommendation to find probable cause.

I.

At issue in MUR 2370 was whether certain billboard ads, paid
for by the West Virginia Republican Party, were subject to
limitation either as in-kind contributions or coordinated party
expenditures Dby the state party committee in connection with the
general election for United States Senate, or whether the

disbursements were unrelated to the U.S. Senate general election
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and, thus, subject to no monetary limitation. Under the Pederal
Election Campaign Act of 1971, as amended ("the Act"), the
national and state committees of the political parties may make
expenditures "in connection with the general election campaign”
of the parties’ candidates, but such expenditures may not exceed
certain specific dollar limitations. 2 U.S.C. §44la(d). In
addition, the Act requires that political committees separately
report all disbursements made under §44la(d) to aid in monitoring
adherence with the limits. 2 U.S.C. §434(b).

In 1984, West Virginia Governor Jay Rockefeller was the
Democratic candidate for the United States Senate. In May and
June 1984, the West Virginia Republican State Executive Committee
spent a total of $21,733 to display billboards in the state which
read:

16%...HIGHEST UNEMPLOYMENT IN THE U.S.
JUST PART OF JAY’S RECORD FOR WEST VIRGINIA
and
BIGGEST TAX INCREASE IN STATE HISTORY.
JUST PART OF JAY'’S RECORD FOR WEST VIRGINIA
The billboards were displayed between June 1 and July 4, 1984 --
after the June 5 primary and only four months before the November
general election.

Our three colleagues believe that these billboard ads
attacking United States Senate candidate Jay Rockefeller were
unrelated to the race for the United States Senate and, thus,
subject to no limits. 1In our opinion, that view not only ignores

established precedent, but defies common sense.




In Advisory Opinion 1984-1S, 1 red. Elec. Camp. Fin. Guide

(CCH) 45766 (1984) and again in Advisory Opinion 198S5-14, 1 red.

Elec. Camp. Fin. Guide (CCH) 95819 (1985), the Commission clearly
articulated the test to determine whether certain party
expenditures were subject to the coordinated party expenditure
limitation. In those opinions, the Commission stated that the
limitations of §44la(d) would apply where the communication

(1) depicted a clearly identified candidate and (2) conveyed an

electioneering message. Advisory Opinion 1985-14 further noted

that "[e]lectioneering messages include statements ‘designed to
urge the public to elect a certain candidate or pacty.’'"

Advisory Opinion 1985-14, supra, quoting United States v. United

Auto Workers, 352 U.S. 567, 587 (1957).

In this case, there is no question that the billboard ads
depicted a clearly identified candidate. To the citizens of the
State of West Virginia, a reference to "Jay" refers unambiguously
to Jay Rockefeller, two-term governor of that state, who at the
time the billboards were paid for, was actively running for
election to the United States Senate. Thus, the first part of
the legal standard developed by the Commission was satisfied.

The billboard ads also plainly were designed to urge the
public to elect a certain candidate or party, conveying an
electioneering message satisfying the second part of the two-part
test. In Advisory Opinion 1984-15, supra, the Commission
concluded that the limitations of §44la(d) would apply because

"[tlhe clear import and purpose of these proposed advertisements

is to diminish support for any Democratic Party...nominee and %o




gacrner support for...the...Republican Party nominee." (emphasis
added). That analysis applies with equal force to the {instant
matter.

Unlike our colleagues, we believe that the clear import and
purpose of the billboard ads was to diminish support for Jay
Rockefeller and garner support for the Republican Senate
candidate. The ads clearly represented an attack on Jay
Rockefeller. Voters in the State of West Virginia were being
urged to vote against Jay Rockefeller for Senate because of his

purported record as governor of the state. That is an

electioneering mossaqe.l

In our view, the West Virginia Republican Party’s billboard
ads were clearly "in connection with" the general election for
United States Senate. Accordingly, the disbursements for these
ads were subject to limit either as in-kind contributions or as
coordinated party expenditures for the benefit of the general

election campaign of John Raese. Because the West Virginia

1. We recognize that the expenditures for the billboard ads
also may have had some impact on the 1984 gubernatorial election
in West Virginia. At the audit stage and the "reason to believe"
stage, the Commission allowed respondents to attribute one-half
the total cost of $21,733 for the billboard advertisement to the
Moore gubernatorial campaign and one-half, or $10,866.50 to the
Raese campaign. Even this compromise position, however, is far
removed from our colleagues’ remarkable and new conclusion at the
probable cause stage of this MUR that the billboards had
absolutely no bearing on the election to the United States

Senate.




Republican State Executive Committee appircntly had assigned its

§441a(d) state pacty expenditure allowance to the National
Republican Senatorial Committee and the allowance was exhausted,
the billboard ad expenditures were excessive and in violation of

2 U.S.C. §d4la(f).

II.

No one disputes that political party committees have a
legitimate role to play with respect to all elections, whether
they are Federal elections or state and local elections. But
that role is not without limitation, as Congress clearly spelled
out in the law and the legislative history. See Statement of
Reasons of Commissioners McDonald and McGarry in MUR 2116 (1988)
at 2-5, 20-21. Enforcement of the §44la(d) limitation depends,
in large part, upon the identification of those party committee
expenditures which are made in connection with the general
election. This limitation means little, however, when the law is
read 80 narrowly as to exclude the most obvious campaign-related
material. If at least four Commissioners cannot recognize the
plain political purpose of these billboard ads and their obvious
impact upon an election to the United States Senate, then the law

is not being enforced as intended.
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We agree with the legal judgment of the General Counsel that

this spending was in connection with the general election
campaign of the nominee of the Republican Party in West Virginia,
and that half of the cost of the billboards should have been
allocated as a §$44la(d) expenditure on behalf of the Senate
campaign of John Raese, Jay Rockefeller’s general election

opponent.

3/ v /297
Date 4 Danny/ Lee McDonald
Commissioner

3/ oy /3% Za
Date ~ Scott E. Thomas

Commissioner
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FEDERAL ELECTION COMMISSION
WASHINGTON. D C 20463

MEMORANDUN
TO: COMMISSIONERS
STAFF DIRECTOR
GENERAL COUNSEL
PRESS OFFICER gﬂ

FROM: (;’MARJORIB W. EMMONS/DELORES HARRIS
§§ COMMISSION SECRETARY

DATE: JUNE 27, 1991

SUBJECT: STATEMENT OF REASONS FOR MUR 2370

Attached is a copy of the Statement of Reasons in
MUR 2370 signed by Commissioners Elliott and Josefiak.
This was received in the Commission Secretary’s office

on Wednesday, June 26, 1991 at 5:34.
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STATEMENT OF REASONS

Commissioners Lee Ann Elliott and Thomas J. Josefiak

In the Matter of

West Virginia Republican MUR 2370

State Executive Committee, and

N P P P P P

Jack Rossi, as treasurer

l. Commission Action

On August 1, 1989, by a 3 to 3 vote, the Federal Election
Commission declined to approve the recommendation of the General
Counsel to find probable cause to believe that the West Virginia
Republican State Executive Committee and Jack Rossi, as treasurer,
violated 2 U.S.C. §44la(f) by making an excessive contribution to a
candidate for Federal office. At issue was whether expenditures by
the state party for billboard advertisements were party "operating
expenditures” or constituted contributions to the party’s candidate

for U.S. Senate subject to limitation under 2 U.S.C. §44la(a)(2)(A)

and §441a(d)(3)(a). \!

1. Pursuant to 2 U.S.C. §44la(d)(3)(A), the national committee
and state committee of a political party are each permitted to
make expenditures (commonly called "coordinated expenditures")
in connection with the general election campaign of a candidate
for U.S. Senate in a state, who is affiliated with the party,
in an amount equal to the greater of $20,000 or two cents
multiplied by the voting age population of the respective
state. In 1984 in West Virginia, the expenditure limitation
for U.S. Senate candidates was $57,570.

Pursuant to 2 U.S.C. §44la(a)(2)(A), a multicandidate political
committee (including political party committees) may not make
contributions to any candidate or his authorized commmittee
with respect to any election for Federal office which, in the
aggregate, exceed $5000. [footnote continued »>)
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their candidates. Accordingly, Congress enacted §44la(d) to give
national and state parties an additional means of providing support
for their candidates. See S. Rep. No. 689, 93rd Cong., 2d Sess. 15

(1974), reprinted in the Legislative History of the Federal Election
Campaign Act Amendments of 1974, 111 (GPO 1977); H.R. Rep. No. 1057,

94th Cong., 24 Sess. 59 (1976), reprinted in Legislative History of

the Federal Election Campaign Act Amendments of 1976, 1053 (GPO 1977).

By the provision’s terms (see Footnote 1), Congress only requires
political party committees allocate those expenditures made "in

connection with" a party nominee’s "general election campaign®” to this

limit. 2 U.S.C. §44la(d). \3 Those expenditures not attributable to

specific candidates would still be reported as "operating expenditure"”
and not subject to any limit. (See Footnote 1 and citations therein).

The Commission described a two-part test for identifying which
party communications are allocable under §44la(d) in Advisory Opinion
1985-14. Citing its prior conclusion in Advisory Opinion 1984-15, the
Commission stated:

... [T]he limitations of §44la(d) would apply where the
communication both (1) depicted a clearly identified candidate
and (2) conveyed an electioneering message. See also Advisory
Opinion 1978-46. Under the Act and regulations, a candidate
is clearly identified if his or her name or likeness appears
or if his or her identity is apparent by unambiguous reference.
2 U.S.C. §431(18); 11 CFR 106.1(d). Electioneering messages
include statements "designed to urge the public to elect a
certain candidate or party." United States v. Auto Workers,
352 U.S. 567, 587 (1957); see Advisory Opinion 1984-62.

3. Although the statute speaks of "coordinated" expenditures made
for a candidate’s "general election campaign," the Commission
does not require the expenditure actually be coordinated with
the benefited candidate, nor do we require the party making
the expenditure to have necessarily selected a general
election nominee. In fact, the Commmission allows a party
committee to make its expenditures under §44la(d) before the
primary election. Advisory Opinions 1984-15 and 1985-14.
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Democratic") without some reference to a clearly identified candidate
("your Republican Congressman”) was also insufficient to attribute the
ads as contributions to specific candidates.

Further, we note the operative "electioneering message” in
Advisory Opinion 1985-14 ("Vote Democratic”) was an explicit partisan
appeal for an election-related action. 1In applying the electioneering
standard in cases involving §44la(d), the Commission has gradually
broadened that component to encompass virtually any direct references

to elections, campaigns, candidates, voting or voters. See, e.qg.,

MURs 2116 ard 2186. \4 Clearly, however, the electioneering standard

i: is not satisfied by an advertisement merely bestowing praise or

< criticism upon an officeaholder, if unaccompanied by an electioneering
= message. Ncr is it of legal significance that such an ad may be

o generally intended by its sponsor to discourage support for that

- officeholder or "influence" an election (we can safely assume the

i: general "purpose" of party activity).

5

_ 4. In MUR 2116, we vcted against attributing to §44la(d) limits
the cost of a political party mailer that criticized the

™ official conduct of then-Congressman Ferdinand St Germain.
The mailer contained "no references to voters or voting, no
mention of any upcoming election or political campaign, no
mention of political contributions and no partisan appeals."
MUR 2116 Statement of Reasons (Commissioners Elliott and
Josefiak).

In MUR 2186, we voted tc attribute to §44la(d) limits only
one of four political party advertisements critical of the
legislative record of then-Congressman Tim Wirth. While all
the ads criticized his record as an officeholder, only one
included the language "Tim Wirth has the right to run for the
Senate, but he does not have the right to change the facts."
That reference to his Senate campaign is precisely the type
of language requic¢ing allocation of the advertisements to the
limits of §44la(d’, pursuant to the Commission’s reasoning in
Advisory Opinion 1985-14, and without which no electioneering
message is present.
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In their response to the General Counsel’s brief, the West

Virginia Republican party committee described why the expenditures

were made:

...[T)lhe billboard message was to benefit the Republican ticket
as a whole and especially its gubernatorial candidate, Arch
Moore...

The West Virginia Republican Party made the political decision
that then-Governor Rockefeller’s leadership, or lack thereof,
should be the major focus of the Republican Party’s campaign in
West Virginia in 1984. It was the opinion of the West Virginia
Republican Party that Jay Rockefeller and his Democratic
administration and the Democratic State Legislature had damaged
the state of West Virginia. This particular advertising project
was designed to discuss the issue of Rockefeller’s record as
governor, to assist all Republican office holders and seekers,
and was a key component of Arch Moore’s gubernatorial campaign.
One of the principal themes of the Moore campaign was attacking
"Jay’s record for West Virginia."

The party committee also arqued the legal perspective from which

its activity should be viewed:

The advertisements which were purchased prior to the general
election do not urge any West Virginian to vote for John Raese
or to vote against Jay Rockefeller. There is no direct advocacy
or candidate-specific electioneering message. Therefore, the
billboards are not subject to any limitation under Section
441a(d)...

The Supreme Court has stated that the Commission cannot
constitutionally regqulate the discussion of all public issues
even if the discussion "draws in candidates and their positions,
their voting records and other office conduct." Buckley [v.
valeo, 424 U.S. 1 (1976)] at 42 n. 50 (emphasis added).

Although the discussion of issues "naturally and inexorably ...
exert(s) some influence on voting at elections" the Commission
may only regulate those communications which, at a minimum,
contain an electioneering message urging the public to vote for
a particular candidate or party. Id. Limiting a party’s issue-
oriented speech conflicts with the decisional law that clearly
divides the regulated advocacy of campaigns and elections from
the free discussion of issues, officeholders, their conduct and
their votes. Buckley at 42-45; Central Long Island Tax Reform
Immediately Committee v. FEC (CLITRIM), 616 F.2d 45, 53 (2nd.
Cir. 1980).
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a Clearly identified candidate, the General Counsel pronounced the

standard created by the Commission in Advisory Opinion 1985-14 to be

satisfied. \7 In our opinion, the words of these advertisements do

not support that conclusion. Since the billboards’ language merely
criticized the record of a public officeholder without any reference
to elections, campaigns, candidates, voting or voters. Although we
may impute a general intént of the party to influence elections, the
face of these ads did not urge a vote for any Federal candidate.
Importantly, the electioneering standard does not invite the
Commission to review all the surrounding facts and circumstances to

find evidence for inferring an electioneering motive by the political

8

party financing the communication. \ The standard of 1985-14

The General Counsel’s brief (at 10-11) also inexplicably mixed
in "independent expenditure" analysis. Although noting party
committees are not permitted to make independent expenditures
on behalf of their candidates, the analysis improperly
suggested these expenditures would be attributable to specific
candidates if failing the requlatory test for "independence” --
i.e., 1f "coordinated" with a candidate. That backhanded
analytical approach is totally inappropriate, however, for
reviewing activity alleged to be "coordinated expenditures.”
Expenditures which on their face are outside the reach of the
electioneering standard of §44la(d) do not change their legal
character if made with the approval or in consultation with

the party’s candidates. Coordination with candidates can be
fairly assumed without affecting the legal consequence of party
expenditures. Their legal character is determined by the
objective qualities of the expenditures themselves -- the
content of communications.

The correctness of our application here of the objective
"electioneering standard" is supported by the subjective
purpose argued by the respondents, i.e., the record of the
Democratic Governor and administration of the state was a
central and unifying theme of West Virginia Republican
candidates in 1984, and the billboards use of the theme was
intended to reinforce that partisan pitch on behalf of the
entire ticket. Nevertheless, we think the Commission would
operate contrary to sound Constitutional and regulatory
principles if it were to decide these [footnote continued »>]
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9 Application of

to the contribution limits for specific candidates. \
the law may require difficult distinctions under particular facts, but
it cannot consist solely of subjective conclusions about what a party
committee meant to do in a particular situation. Legal consequences
should be found by use of reasonably objective standards applied
through review of the activity itself. Regarding communications to
the public, that review should focus upon the message itself.

4. Telephone banks

In late September of 1984, the West Virginia Republican party

committee spent a total of $9000 for telephone service expenses and
consulting fees to conduct a telephone bank operation in support of
Republican candidates. The party committee contended the phone bank
activity was conducted for voter registration and get-out-the-vote
purposes on behalf of the Presidential ticket. The party arqued the
expenditures were exempt from the limits on contributions to
candidates under the Commission’s regulations at 11 CFR §100.7(b)(17),

since the mention of candidates other than Reagan for President and

9. In a general sense, most party activity is election-related
and may involve, at least in part, an "expenditure” for
purposes of influencing Federal elections. The Commission‘s
regulations at 11 CFR 106, recently revised in considerable
detail, are based on the premise that certain political
activity, particularly activity engaged in by political
parties, requires allocation between Federal and non-Federal
accounts. Under these "allocation regulations,"” an appropriate
share of overhead, fund-raising and other "mixed" costs must
be allocated to "Federal political activity"” and paid by a
"Federal account" for the benefit provided to the party’s
Federal candidates as a group. Those reqgulations indicate
the Commission’s long-standing assumption that some activity
resides in a category of "operating expenditures" that benefits
Federal candidates generally without requiring attribution as
contributions to specific Federal candidates, and that such
expenditures may be made without limitation from funds raised
from sources permissible under the FECA.




S13 OF REASONS »--MUR 2370 ~ STATEMENT OF REASONS -~ MUR 2370
g ;EPQRiQSiQROtI Blliott and.Josefiak = Commaissroners Elliott ana jose:r:
PAge 13 Page 15

project, this type of advocacy calling is genuinely advertising. \12
Further, the advocacy script was candidate specific rather than merely
generic, subjecting this activity to the attribution requirements of
11 CFR 106.1, and resulting in expenditures on behalf of particular
candidates. The party committee could rightfully claim and allocate
a sizeable "share" for the rest of the ticket benefited by the
operation, but the named candidates clearly received a specific
benefit from the promotional nature of the call.

We note, however, the candidate allocation question raised by

this particular activity should be distinguished from other phone

<
<t banks in which political parties traditionally engage. The allocation
<r result reached here should not be viewed as a normal or inevitable

- consequence for more commonplace party "voter identification” (ID) and
' "get-out-the-vote" (GOTV) phone operations. \13 This result is better
2 )

(@)

12. Moreover, information obtained from the audit demonstrated no

Al discernible voter registration, voter identification or voter

turnout purpose from the timing and extent of payments for

phones and salaries for the telephone bank. The audit work

—_— papers indicated the phoning program was only in operation
during the last two weeks of September, with no evidence the

s phone bank was in operation around election day for voter

turnout purposes. Although the timing of the telephone bank

could suggest a voter registration purpose (registration closes

30 days prior to election day in West Virginia), no registration

question appeared in the script. Thus, a voter identification

or voter turnout purpose would be inconsistent with timing of

the telephone bank, as well as the purely advocacy nature of

the script. The ’'Presidential GOTV telephone bank’ exemption at

11 CFR 100.7(b)(17)(iv), which permits "incidental" references

to other Federal candidates without attribution of a

contribution, did not appear to be available for this activity.

13. 1Identifying voters likely to vote for a party’s candidates
necessarily requires some means of evaluating party support.
Instead of a general "Do you tend to favor Republicans or
Democrats?" question, which depends upon voters’ self-
description, GOTV efforts commonly identify party leanings by
asking an index of candidate questions. [footnote continued]
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Election Commission v. Massachusetts Citizens for Life, Inc. ("MCFL"),

107 s. ct. 616 (1987).
We acknowledge the Court in Buckley found limits placed upon
contributions to candidates by the Act to be less onerous a restraint

14

upon speech than limitations upon independent expenditures. \"" We do

not, however, view the constitutionality of contribution limits to
diminish the protection afforded groups, whose activity may be subject

to limit, from unconstitutionally vague and subjective standards.

Coming within the Act’s jurisdictional reach does not undermine party
N committées' rights to some specificity and precision in application of
I the law. As the Court noted in Buckley, "’'[b]ecause First Amendment
A freedoms need breathing space to survive, government may regulate in

the area only with narrow specificity.’” NAACP v. Button, 371 U.S.

415, 433 (1963)." Buckley at p. 41, n. 48.

We also recognize the unique status and purpose of political

parties in the American electoral system and the unique treatment of

J 40

party committees under many provisions of the Act. However, the

l

special role of parties does not disentitle them to Constitutional
protection of their free speech activity outside the specific
prohibitions, limits or requirements of the Act. Parties do not lose
Constitutional rights generally afforded other groups simply because
‘'we know what they are up to.’ Party committee speech may be

specially regulated and limited by the Act, but it cannot be regulated

14. Although coordinated expenditures are reported under the
Commission’s regqgulations only as party "expenditures"
rather than "contributions," party committees may not make
"independent expenditures"” on behalf of candidates. 11 CFR
110.7. See Advisory Opinion 1980-119.
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follow the law rather than Commissioners’ instinctive conclusions
about the presumed purposes and effect of the activity.

The combination of reference to a "clearly identified candidate"
and an "electioneering message" constitutes an objective standard for
attribution of §44la(d) expenditures. If not perfect, the standard
devised in Advisory Opinion 1985-14 is certainly the best (and only)
standard the Commission has yet developed. The respondents in this

matter were entitled to rely on it. At the very least, it is fair to

say the respondents in this matter would have had no basis to know
their conduct was contrary to another, yet to be defined (and largely

undefinable) Commission standard for §44la(d) attribution.

4 4 6

Accordingly, under these facts, and consistent with Commission
- precedent, we voted to find the West Virginia Republican Party did

o not exceed the limits upon contributions and expenditures to Federal

J

candidates under 2 U.S.C. §441la.

4 0

)

ANN ELLICIT. THOMAS J. JOSEFIAK

June 26, 1991
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