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* oaRii4Rate for 1 ~ *~U%~o inthat St.te*bo J5 ef
with the party. i~ti~*~iz Qt a @adidate ~ e2e@t
offic, of Senator, t~* *ap.nitur*s are lisited to
of $20,000 or two oex~tu ~vltiplied b~ the voting age
of the Stat.. In the c~ee of the 1984 electiofts bold ii~
State of West Virginia, the li3itation was $57,570.00.

Section 441a(a) (2) (1) of Title 2, United States CoC, ~
that no multicandidate pbllitical committee shall make
contributions to any candidate and his authorized political
committees with respect to any election for Federal off ic wbid~,
in the aggregate, exceed $5,000.

Section 106.1(a) of Title 11, Code of Federal Regulations.
states that expenditures, including independent expenditureS,
made on behalf of more than one candidate shall be attribiat*d to
each candidate in proportion to, and shall be reported to
reflect, the benefit reasonably expected to be derived.

Sections 434(b) (4) (H) (iv) and (6)(B)(iv) of Title 2, United
States Code, require that each report disclose the total amount
of expenditures made under 2 U.S.C. S 441a(d). The disclosure
required includes the name and address of each person who
receives any expenditure from the reporting committee in
connection with Section 441a(d) expenditures, together with the
date, amount, and purpose of any such expenditure as well as the
name of, and office sought by, the candidate on whose behalf the
expenditure is made.

Section 110.7(b) (4) of Title 11, Code of Federal
Regulations, states that the party committees identified in 11
CFR S 110.7(b) (1) shall not make independent expenditures in
connection with the general election campaign of candidates for
Federal office.
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* ?be poesibiUti of such a ~sta*bq~Ut yea oiarsuedwa4tfi~1dvor*, ever,
'C@mmittee of ficials at the ~Lu. ~ the auai
ti~. Lzi5ivi4~al (s) who ~ul4 hav4 ~d kwwlge of ny eudb

xt~w~gement was not pr~n~ ieb.n ~ rnttr was f8rsaUy
ddressed.

Zn addition, during the entrance conference, Commit$~e
officials provided copies of materials related to expeadt~or~e
for media communications which advocated the defeat of a 4eatly
identified candidate (see Section(s) 1 and 2 below), hoveV*r.
they stated that no (other) expenditures were made on beb~~ of

* specific candidates. Further, witb the exception of the

o expenditures addressed in Section 1., the Committee disclosed no
such activity.

The auditors reviewed the Committee's expenditure records

and documentation to determine if any expenditures were made on

behalf of candidates, and, if so, if they were properly reported
and within the prescribed limitation. During this review, the
following expenditures were noted.

1/ See summary of FEC V. Democratic Senatorial Campaign
Committee, Federal Election Commission Record, August 1981,
Volume 7, No.8 and January 1982, Volume 8, No.1.
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$*h 30, 2984, the C ~itte 4S~s4~sd the a
4~eburseaentS as o~Rg ~~ud4ture5. *5

t@sp*ns@ to CO~@ *~ tb Rp~rt*
the Committee amen4~ tMir JUl? Ouart*rly £%
tb~ eX9~fldit~We5 CS @oordin*t*d epeiiditute# ~ It ~*ObR
Rs~se, candidate few U.S. Senate1 aPylicab). t~ tYa~ #57. 0
gperal .1*ios ~tpendtture 1 on. ?hea~. ~ I~Q.
1984, the Committee again amended the July Quarte4y ~e~j~tt. this

C) time disclosing in-kind contributions of either #2,716.$3Ot
$2,716.62 designated for the rimar election oauipailnso£ eight
Republican candidates, includmiliise for Sen&te. 11

In the interim audit report, the Audit staff argued

that these expenditures were made on behalf of , and are allocable

to, the general election campaign of Mr. John Raese. The
advertisements contained clearly negative statements directed at

the Democratic Party's senatorial nominee and ostensibly ran for
a period of time subsequent to the primary election. The timing

of the advertisements notwithstanding, their intent appeared to

weaken support for Mr. Rockefeller's campaign, to the benefit of

his opponent, Mr. Raese. Consequently, the advertisements sought
to influence the outcome of the general election for the office

of U.S. Senator from West Virginia. (See Advisory Opinion 1984-
15.).

ai The remaining seven candidates included four for U.S. House
of Representatives as well as candidates for Governor,
Secretary of State and Attorney General.
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project was desLg to 1i~p tb ~*atire pi~b.* ti~k.t,
especially guberzRatO4~2 *~.4t4.t ~Moh ~#*. '*he Cammitt*9
feels that the billboe~44 4DQt ~ ?.st vi:gi~Aa V@t*t to

wote for John Raese er **y hot. 'the C~s~tttee
O further stated that, in their opinion, the billboards do not
- depict a clearly identified candidate and there was no candidate-

specific electioneering meSSage. Therefore, the billboard
activities are not subject tO any limitations under Section
441a(d) of the Act (see Attachment 2. pp.4-5, Section *l).

After considering the Committee's response, it is the
Audit staff's opinion that the billboard advertising could have
been instrumental in Arch Moore's campaign for governor since the
principal theme(s) vere attacking Rockefeller's past record as
governor. But it is also the opinion of the Audit staff that the
advertisements benefited Mr. John Raese, the Republican Party's
senatorial i~ominee who was running against Rockefeller at the
time. We feel that, in the state of West Virginia, reference to
Jay constitutes a clearly identified candidate. In addition,
in Advisory Opinion 1985-14, the Commission addressed mailers
proposed by the Democratic Congressional Campaign Committee.
These mailers were to discuss the record of Republican members of
Congress on selected issues. With respect to these mailers, the
Commission stated -
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The Committee 4i~4op4 opewel
r $2,060.47 for ave~tiee~atq %$

to the general el~ction1 ?be ~
related to Governor ftoCkfOil*t'Rtd*r4
folloving message: "Don't Be U'1ed AgainZ
Rockefeller on Tues4a~yi' No p@~tio~ of t~ j~*S V~
allocated to specific candida***.

As noted at 11 C.LI. S 110.7(b) (4), the Cs~ttee is
precluded from making independent expenditut*8 in relation to the
general election. Therefore, it appears that the $2,060.47 in
expenditures which advocated the defeat of Governor Rockefeller
should be treated as expenditures on behalf of, or contributions
to, the general election campaign of his senatorial opponent, Kr.
John Raese. As such, they should be reported as either in-kind
contributions (Form 3X, line 21, Schedule B) or coordinated party
expenditures (Form 31, line 23, Schedule F).

In their response to the interim audit report, dated
May 19, 1986, the Committee stated that the newspaper
advertisements were purchased prior to the general election and
therefore should be reported as either in-kind contributions or
coordinated party expenditures on behalf of Kr. Raese (see
Attachment 2.p.5, Item *2).

4
0
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In addition, Sections 1OO~7(b) (17) (Vii) I,
200.8(b) (18) (vii) of Title 11, Code of lederal 1S~*t.
*bat this exception shall not apply to payments t*z~ ~ ~v.
xgistration and get-out-the-vote which are mae t~C~
donated by a national committee of a political par ~
such funds shall be subject to the limitation of 2
441a(d) and 11 C.1'.R. 5 110.7.

In September, 1984 the Committee conducted a voter
registration/GOTV phone bank drive. The cost of this e~~t was
$9,000 ($5,000 for telephone service and $4,000 in comRUhl4A#
fees). It was noted that this drive appears to have b.0W~
financed by funds received from the National Republican P&rty
Committees.i' The Committee disclosed these payments as

- operating expenditures. The Committee did not allocate any
amounts to the candidates referred to in the calls.

A reviev of the script used by the callers indicates
that the telephone calls were made on behalf of the party's
gubernatorial candidate with specific reference made to four
other candidates by name. Three of these were candidates for
Federal office, including John Raese for Senate.

3/ The voter registration/GOTV phone bank drive was paid for
from the Committee's Field Account. During the review of

Committee bank documentation, it was noted that the Field
Account was financed primarily by transfers from the
National Republican Party Committees. In addition, a $4,000
transfer from the RNC (deposited into the Field Account) was
accompanied by a memorandum which specifically designated
that the funds were to be used to pay the GOTV phone bank
consulting fees.
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On Rq ~ )M5~tbe Coseittee responded that
pi~*pose of tb peb ~as to g.a.*~R~ support for ti
bpublican t1~~s4 **~*$*~ ~ I~.Rt Vi~$ni. ... but pwia
support the caa*Uui*90 of ttQb ISoorC (gubernatorial c~
and President ~ ~be Committee feels that the asi
of the other ewa4~4t*s t*zwtat. and tedetal office we
incidental to tbe i~arpose of the phone b~nk (see Attach
2.pp.5-6, Section 3 and 4).

It is the gpiLnioa of the Audit staff that the
mentioning of John Iaese (and other state and federal candt4ate)
in the phone bank script vas more than incidental referen@*.
Therefore, $1,500 is allocable to the John Raese For Senate
Committee.

0%
4. Expenditures For Voter Registration and Get-Out-The'

Vote (GOTV) - presidential Candidate

Section 441a(d) (2) of Title 2, United States Code,

states that the national committee of a political party may not
make any expenditures in connection with the general election

campaign of any candidate for president of the United States who

is affiliated with such party which exceeds an amount equal to 
2

cents multiplied by the voting age population of the United

States (as certified under subsection Ce) of this section). Any

expenditure under this paragraph shall be in addition to any

expenditure by a national committee of a political party serving

as the principal campaign committee of a candidate for the office
of President of the United States.

0
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late purposes.

The Coimmittee also explained that each transmit*~al
letter contained the admonition that these funds vera not to 

be

used for exempted expenditures as described in 11 C.F.R. S

100.7(b). The Committee also states that no funds transferred by

the RUC vera used by the West virginia Republican Party for these
exempt expenditures.

Al As noted earlier, Committee officials stated that no

coordinated party expenditures vere made on behalf of

candidates. In addition, there vas no indication of the

R.U.C. authorizing these as 2 U.S.C. S 441a(d) (2)/11 C.P.R.

S 110.7(a) (4) expenditures. Further, as of December 31,
1984, the R.N.C. reported spending within $511.50 of their

$6,924,802.40 2 U.S.C. S 441a(d) (2) limitation.



gOT V/Voter 3.gtrat44~S
funds receWed from thi
do not qualify for the

SummarY

It is the oyinion of the Audit staff *~~t tb~
discussed in Exh i A, Sotions 1 tl~ro~*~ ) ~
contributions to or expenditut@5 on behalf f~t~t.
general election campaign for ~1.S. Sei~t*. ~t~h
the billboard activity noted in Section 1. in Wbi*

o adjustment vas made based on the Committee' s r poeai~e~ tb4 ~u4i1

q. staff's position has not changed on any of the other ~$u~S~
Therefore, it would appear that the Committee made ~.~ri~bution
to and/or expenditures on behalf of John Racee For 8~*~# in an
amount which exceeded the allowable limitation(s) by $9,426.97

- and an expenditure in excess of the limitation to President
Reagan of $1,500.

5/ The Republican National Committee and the Republican
National State Elections Committee each made a $5,000
transfer into the Committee's Victory '84 account on
September 19 and 20 of 1984 respectively.
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The Audit staff recomUflGS that this matter be 
referred to

- the Office of General Counsel for further review.
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0 In the Uutet* t 4~4~ 1~t roiitt~ 4  th4 the
CoittC do QD. $~

1. refund ~he mauies t~ th resWctt* political
committees,

2. transfer the monies S*to the Committee's non-federal
account (if funds are not available report the amounts
as debts until transferred) or,

3. provide evidence to show that the funds are permisible
under the Act.

On June 2. 1986, the Committee sent an update to & previous
response informing the Audit staff that it has been determined
that the Coqamittee's Field Account, which was previously reported
as a federal account, is actually a state account and should not
have been reported. It should be noted that three of the four
transfers from the Republican National State Elections Committee,
totaling $45,000, vent into the Field Account. The other $5,000
transfer vent into the Victory '84 account, which is a federal
account.
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tithe date e1~Sizmuaty Passreview of tbe ~m~ttee's re~O::ftg o:tt
the identjst$*M

th. transfer and the a~

received was conducted. Zt ts~ ~te that the Cousit

28 transfers and totaliviw $141,466.50, '~

and other political $5. Of t~e 26, 20 vere
itemised or lacked certat~im requtred disclosure infotmaI~4
follows:

1. eight transfers totaling $14,246.50 wet~ R@t
itemized aS required. ?his represents ~S.$7% of

o the nusber and 10.071 of the dollar., value of the

transfers received, and

2. 12 were lacking aggregate year-to-date totals. Zn

O addition, five of the 12 identified the name of
the contributing committee incorrectly (4
transfers totaling $50,000 from the Republican
Rational State Elections Committee were iteuied
as having been received from the Republican
National Committee (see Exhibit C)).

In the Interim Report, the Audit staff recouended the

Committee file amended reports for 1983 and 1984 properly
disclosing the items noted above.

On June 16, 1986, the Committee filed a comprehensive
amendment correcting the items noted above. As part of that

amendment, the Committee deleted from their disclosure report all

transactions related to their "field account' noting that this

account was actually a non-federal account. It should be noted
that three of the four transfers, totaling $45,000, came from the

Republican National State Elections Committee and were deposited
into the Field Account.



a

A



2 ~
~ ~ ~ ~ I

- j
2 E1S.C. ~

Li C.1'.R. ~ 4
11 C.F.R. S 10)
11 C.F.R. S I4~*
Li C.F.R. S i0.6tb)~ tttE)

0 INTERNAL REPORTS

CHECKED: Audit Referral
Disclosure Reports

C) Audit Workpapers

FEDERAL AGENCIES

CHECKED: None

U GENER&TIOE OF N&~ZR

Pursuant to Section 438(b) of the Federal Election Campaign

Act of 1971, as amended, Title 2 of the U.S. Code (the Act),

the Commission conducted an audit of the West Virginia Republican

State Executive Committee (the Committee). The audit covered

the period of January 1, 1983, through December 31, 1984. The

treasurers of the Committee during the period audited were Ronald

Pearson, from January 1, 1983, to August 1983; and Thomas D.
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the a~iM~t *eg~e%~~~ ~ ~ @Wi~?Od I4~tQ - C

- assigning its $o~ion 4#a(d) eipen4iture limitation atttiIM~t~

to Ub. Johii~ Iaese cam~I4qj~ t ~ iat iirnal ap~tbUoan 8et~I*t~4

Committee (UUBC). ~ui its reports filed with the Coamis~L** tb~

NRSC disclosed a total of $115,140 in coordinated expendi ici 0*

0 behalf of John Raese's general election campaign, this amount

equalling exactly twice the state party's coordinated expendit~te
0

limitation of $5 ?5 7O.Y The audit was unable to verify the

existence of an assignment agreement between the NRSC and the

Committee, as the person(s) with such knowledge was not present

when the matter was formally addressed. There is no evidence of a

written designation.

if John Raese was the Republican candidate for Senator from the
~tate of West Virginia during the 1984 election cycle. Mr. Raese
lost the general election with 48 percent of the vote.

2/ The ~j~sc also disclosed that it had been designated by the
Wepublican National Committee ("RNC), as well as the individual
state committees, to make coordinated expenditures on behalf of
various candidates.
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?he Act prohibits corporationS wd labor organizati*~*~ ~

making any contributions or expendit*r.s in connection witb ~V

election for federal office. Candidates, political cous~tteinS

and other persons are prohibited from knowingly accepting or

receiving any contributions so prohibited. 2 U.S.C. S 441b(a).

Pursuant to 11 C.F.R. S 102.5 Ca) (1) Ci), a political

committee which finances political activity in connection with

both federal and non-federal elections and establishes separate

federal and non-federal accounts shall only deposit funds subject

to the prohibitions and limitations of the Act into its federal

accounts. In addition, only contributions meeting the following

criteria shall be deposited in such federal accounts:

1) contributions designated for the federal accounti

2) contributions resulting from solicitations expressing
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the committee and t)~. 2&~h hoot, for ~G#~E C*uitte.

Receipts came from QontR:ibtations. Zzpn4ktt~res were

0 characterized as uiscellaneous. The Victory '84 Account vas a

0

federal account established in conjunction with the INC for the

deposit of funds generated for the Reagan-Bush campaign.

Receipts vere derived from contributions and transfersi and

0 expenditures were for miscellaneous expenses. The Committee's

Field Account was initially disclosed by the Committee as a

federal account. It was established prior to the 1984 general

election for a get-out-the-vote (GOTV) drive for the Committee

and the Moore for Governor Committee. Receipts were derived from

transfers from the RNC and the Republican National State

Elections Committee (RNSEC). Expenditures were for overhead,

salaries, and travel expenses. Activity involving the Field
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meet the require~nts of Li C.U.R. £ lO2.5~a).

not swear to be regulated owen by the West vir~k4 ~i~A~u

law, therefore, its funds c~u1d have included oot~*ta~*# 1E

union contributions. The following chart shows tbe traWIg,%%

into the Committee's accounts from the unregister~/nOfrfOd**&l

committees.

Name of unregistered/ Account where
non-federal committee Amount Diosi ted

1. RUSEC $15,000 Field Account

2. RNSEC ioooo Field Account

3. RNSEC 20,000 Field Account

4. RNSEC 5,000 Victory '84 Account

5. Jefferson County ioo Victory '84 Account
Women's Club

6. CONCEPT 520 Main Account

7. Magnolia County 550 Main Account

0

0
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actually a state io~Ost established to un

for state *~eotiou~ ~ .!/ Tbe comit~e. f12eq an

amendment to its 15*4 Year End Report on June 17, 196*, ~

it summarized the receipts and disbursements #er r*portLn~ ~eiod

for its three federal accounts and deleted the Wield Account.

Since $45,000 of the total amount received from the

unregistered/non-federal committees vas already in the Field

Account, a balance of $7,670 ($52,670 - $45,000) remained to be

transferred from the Committee's three federal accounts. In its

amended 1984 Year End Report, the Committee disclosed transfers

totalling $6,500 to its Field Account, made on Hay 8,

3/ As discussed elsewhere in this report, disbursements were
jade from the Field Account in connection with federal election
activity. Recommendations regarding this are included in other
sections.
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2 U.S.C. S 441a(8)(l) - the national coinittee of a

political party and a state committee of a political party mmy

each make expenditures in connection with the general election

campaign of respective party candidates for Federal office,

subject to the limitations prescribed in Section 441a.

2 U.S.C. S 441a(d) (2) - the national committee of a

political party may not make any expenditures in connection with

the general election campaign of any candidate for President of

the United States who is affiliated with such party, which

exceeds an amount equal to 2 cents multiplied by the voting age

The Committee provided a list of the interaccount transfers
for the audit, which shoved that $5,000 of this amount came from
the Victory '84 Account and $1,500 came from the A-Team Account.
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WresiC0ltial nasina.~#) ~ ~ze not ci~attibuUon~ t~

can4idate(s) provi4ed th4t the following otiteria are *et~

a. sush paya~t ~aanot be for the costs

public communications or political advertising;

b. such payment is made from contributions .ubjeat to

the limitations and prohibitions of the Act;

c. such payment is not made from contributions

designated for a specific candidate;

d. where such activities include references to any

candidate(s) for the House or Senate, the costs of such

activities shall be allocated proportionately to that

candidate(s) unless the mention of such candidate(s) is merely

incidental;

e. the phone banks conducted in connection with the

voter registration/GOTV activities are operated by volunteers;

0

0
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3) cojatributions from coatrtbtitors who are infor*4 *~t

~1 contributions are stibject to the prohibitions and 11~*tA~Pi

of the Act.

2 U.s.c. S 441a(d) (3) and 11. C.F.R. S 110.7(b) (1) and (2) -

0 the national committee of a political party and the state

committee of a political party may each make expenditures in
C

connection with the general election campaign of a candidate for

Federal office in the state, who is affiliated with the party.

Expenditures on behalf of a candidate for the office of Senator

are limited to the greater of $20,000 or two cents multiplied by

the voting age population of the respective State. For the 1984

election held in the State of West Virginia, the expenditure

limitation was $57,570. Expenditures on behalf of a candidate

for the office of Representative in a state with more than one



Section 441~, en~*~ ~f fAcet ot~.p1y* ~* ~ ~olitic&l
shall knovingly accept a contribution wade ~or the benet~t ~ USC

of a candidate, ot~ ~povingly make am~y .x9~~t4tO on beb4~ 4.

candidate, in violation of any limitation imposed under S.c~tioxx

44la.

C) 11 C.F.R. S 106.1(a) - expenditures made on behalf of more

iq~
than one candidate shall be attributed to each candidate in

a
proportion to the benefit reasonably expected to be derived and

shall be reported to reflect such benefit.

2 U.S.C. S 434(b)(4)(H)(iv) and (6)(B)(iv) - each report

filed with the Commission shall disclose the total amount of

expenditures made under 2 U.s.c. S 441a(d). The disclosure

required includes the name and address of each person who

received any expenditure from the reporting committee in

connection with Section 441a(d) expenditures, together with the

date, amount, and purpose of any such expenditure, as well as the

name of, and office sought by, the candidate on whose behalf the

expenditure is made.
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Account to pay for the G~A'V activt~t~. Attcbmin~

The Committee disclosed pay~nt for the G~

operating expenditures and did not allocate any t My

candidates. In response to the Interim Audit RPQ~t ~be

Committee asserted that the purpose of the drive vM to promote

the entire Republican ticket, especially the gubernatorial

candidate, Arch Moore, and President Reagan. The Committee

stated that the mention of other candidates was incidental. This

Office has reviewed the script used by the callers and concurs

with the audit conclusion that the mention of the other

candidates was more than incidental. The script included the

following statement: 'President Reagan, John Raese for Senate,

Jim Altmeyer for U.S. Congress, and John McCuskey for Attorney
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@aadidetes n~Z~s~ i~tG.zA1ly t* the toript ~n4 to ~*0~t

the remaining on...s~Izth to the other candidates referred to in

the script ($9000 x 1/6).

0 In addition to the above circumstances, it appears that the

expenditures may not qualify for the exemption pursuant to
0

11 C.F.R. S 100.7(b) (17), because national party funds vere used

to pay for connected costs. The documentation shoved that an

adjusted total of $82,750 vas deposited in the Committee's Field

Account. In addition to the $45,000 transferred from the RNSEC

to the Field Account, noted above, the audit also found that the

RNC had transferred $29,000 into that account. A memorandum

accompanied a $4,000 transfer from the RNC, which stated that the

funds were to pay the consulting fees for the GOTV phone bank.!f

5/ The RNC disclosed this disbursement in its 1984 Pre-General
Report as a transfer to the Committee.
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Republica* ~atiea1 cittee vi4te$ 2 * S 441a (t)1 b$
0

ciceeding the coordinated party e~p.n~itur4 Umit&tion by $l~%47
0

($666.67 $511.50).

Based on the circumStanceS discussed above, and in the

- previous section vhere it appears that monies in the Field

Account included contributions not subject to the limitations and

prohibitions of the Act, the Committee, having redesignated its

Field Account as a non-federal one and having made expenditures

for the phone bank from that account, has also violated 11 C.F.R.

S 102.5(a) (1), by making such expenditures from a non-federal

account. This too vould, therefore, preclude the Committee from

claiming an exemption under 11 C.F.R. S 100.7(b) (17) regarding

its voter registration-GOTV activity. Since none of these
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0 Tb. audit di.cern~d from available information that the biU~axd

advertisements were displayed no earlier than June 1, 1984, and
1W'

remained as Late as July 4, 1984. Attachment i(4)-(6). t1~e
0

primary election in West Virginia was held on June 5, 1984.

The Committee initially reported the disbursements for the

costs of the billboards on its 1984 July Quarterly Report as

operating expenditures. Following a Request for Additional

Information (RFAI) from the Reports Analysis Division (RAD'),

that Report was amended on August 14, 1984, to disclose these

expenditures as made on behalf of John Raese, applicable to the

Section 441a(d) coordinated party expenditure limitation of

$57,570.



bbalf ot ei~h4 ~#~*tM* o~i4at*#~ S~~t ~ 2

t~~I!te reporq~u~I ~& ~4 b )A~oawd eRpe#~d~tttS *E ~

as operating @2~peEb4I~Zt*B, *nd simultaneously divided tbet t*tal

among five oandidat4h ~& tsdral ott~cee ~nd thr~ ~

for state offices, vbo apparently benefitted from the biIIbOSE&

advertising. As a result, the Committee allocated $2,715.62 to

0 the Raese campaign. It is not clear whether this contribution is

for the primary or general election, as no designation was
0

checked. However, the contributions allocated to the campaigns

of the other federal and non-federal candidates are each

designated for the primary election.!' This amendment appears to

have been made as a result of a REAl mailed to the Committee on

November 8, 1984, regarding a discrepancy between information on

the July Quarterly Report and the year-to-date totals for

6/ The other four candidates for Federal offices were in the

races for Representative from four districts in the State of West
Virginia. There is no evidence to suggest that the Committee
exceeded its contribution limitation in either of these
campaigns.



c~ttte.

*Qt~oa 44~(d) ~

'the Cnterim Audit PQOrt stated that the above adwe~t*U*~gIM

empenditures were made en behalf of, or allocable to, tb~ ge~%~

election campaign of Mr. Raese, as the billboards appeared to

seek to influence the outcome of the general election for the

office of U.S. Senator from West Virginia. The Committee was

asked to explain why a Section 441aCa) or Section 441a(d)

limitation did not apply. Chief Counsel for the RNC responded by

a letter dated May 16, 1986, on behalf of the Committee and

stated that the advertisements vere designed to bolster the

entire Republican ticket, especially Arch Moore, the party's

candidate for governor. Further, he asserted that the

advertisements did not depict a clearly identified

candidate and that there was no candidate-specific electioneering

message, therefore, the Section 441a(d) limitation was not

applicable. He stated that the Committee had properly reported

0

0



*wu~ state ~ty~ ~ ~ua~ ~ .au~WW~~ ~

~n 14~ $ the ~ ~p~4Wh .1)*ttbi

total ou~it &I~& b~' t~ ~t z*w it,~ ,~*@tiot~ in ~

Virginia. ?he abset~o9 ~t a written agrent or verbal

verification from tb Committee was bots4 during the audit a$ it

was recommended that one-half of the total expenditures for the

billboard advertising, $10,866.50 ($21,733 x 50%), be allocated

to Mr. Raese's general election campaign, presumably attributable

to the Section 441a(a) limitation. The Committee's amendment to

its 1984 July Quarterly Report, which deleted the billboard

expenditures as coordinated party expendituresu lends further

credence to the possibility that a designation was in effect.

This Office recommends a finding of reason to believe the

Committee violated 2 U.S.C. S 441a(f), for making excessive

expenditures on behalf of the Eaese campaign and has



hR the ~ ~* W~ssh *ttement. ~ '~Wb~ W.~ ~

4 ~APEO? vot t4~r @~W. Ro0Jiei@ll*r and UOu t le ?o@)nd Ai~1

VOTE A~ainst hoQtWteller on Tuesday i~ Mo ~ortiofl Of the

expenditures were allocated to a specific candidate. AttOtSPt

4~0 1(6).

0
The committee is precluded by 11 C.V.R. S llO.7(b)(4) from

making independent expenditures in connection with the general

election campaign of candidates for Federal office. In response

to the Interim Audit Report, the Committee agreed that the

newspaper advertisements were purchased prior to the general

election and, therefore, should be reported as either in-kind

contributions or coordinated party expenditures on behalf of

Mr. Raese. To date, the Committee has not amended its 1984 Post-

General Election Report to change the allocation of these

expenditures to the Raese campaign. Therefore, this Office

recommends a finding of reason to believe the Committee is in

violation of 2 U.S.C. S 434(b).



iu tb~ ~ ~M *~flS 12 Using the cur

q~ $M~$i~#V. tbq ~ ~s~*4 tbe expendituw*4

IiUltatiQ2I of the &at ~ violation of 2 U.S.C. S 441a(I).

0 C. PW~I~I

0 Section 441b of Title 2, United States Code, states that it

is unlawful for any corporation, national bank, or labor

0 organization to make a contribution or expenditure in connection

with any election to any Federal office. Any candidate,

political committee, or other person is prohibited from knowingly

accepting and receiving a contribution so prohibited.

The audit found an apparent corporate contribution to the

Committee in the amount of Three Thousand Dollars ($3000) from

PINCO and Trevor Phillips. When requested to either refund the

corporate contribution, transfer the monies into the Committee's



55~S~7 9. )*$, 8I~ h6a~@~ W~ ~ Zn si~b.r amended

is this coatr1bst*~ aEjiast*4.

The addreins Lot Trevor Pbillips, as identified ~n the

COittOe'5 disclosure reports, is located in Garden Grove,

California. The address on a copy of the check found in the

audit files coincided vith that in the reports. The check baa

- the name PIMCO printed over Mr. Phillip's name. There is

currently an active corporation in good standing in the State of

California named PIXCO, Inc., but it is located in Santa Ana,

California, and neither the president nor the agent for the

company is identified as Mr. Phillips. A second corporation

which initially had the name PIMCO, Inc., changed its name to

Industrial Molding Corporation in August 1978. This company is

located in Quintana, California, and Mr. Phillips is not

identified as president or agent here either. This Office has



i~t4@b ~e* ~ tEaR*~#~ tO Itt ~$~#

:p@ttiug pinriod and, ~hinre the rportia~ ~* V~

p~Utioal party er*nittee, each traw*fer of

reporting committee from another political pa~t5j O~1t*ee zust

0 be disclosed, regardless of whether such ccitt~ ~*~*

affiliated, together with the date and amount of s~@b trem*fetS.
4

Instructions for the Detailed Summary Page of VRC form 31 require

that, for each transfer, the identification of the committee,

date and amount of the transfer and the aggregate year-todate

total be disclosed.

The Committee received a total of 28 transfers and

contributions from party and other political committees totalling

$141,466.50. Of the 28 transfers, 20 were either not itemized or

lacked certain required information as indicated below:

1) 8 transfers totalling $14,246 were not itemized as
required; and



ttnd season to

following sections o% *~ %~ nd the &eg~*t~4 ~ Xe

S 441b and 11 C.F.R. £ 12.5(a) (2) fat .o.~t~**

prohibited by the Act and depositing aucb Ztaude in ~** federal

accounts; 2 U.S.C. 55 434(b)(4)(H) (iv) and 434(6)f~(I*), for
0

failing to properly allocate expenditures for a voter

registration/GOTV activity; 2 U.S.C. s 441a(f)1 for making

excessive expenditures on behalf of the Reagan and Raese

campaigras 11 C.F.R. 5102.5(a) (1), for making expenditures from a

non-federal account connected with federal election activity; and

2 U.S.C. 5 434(b) (2) and 434(b) (3) (D), for failing to report

certain contributions and transfers accurately and in a timely

manner. This Office also recommends that the Commission find



s~O1.5(a).

2. Find reason to belieWe the ROptlbliCaEl m.l 0
William 3. N~Ss~iUs, as treasurer, viol*tU4E E~.R
S 441a(f), and take no further action .n&C2O~
it pertains to this respondent.

3. Approve the attached letters, Factual and Lgal

Interrogator lea and Requests for Produ~tiofl of D

I 2.1-
Date General Counsel

Attachments
1. Audit Referral
2. Factual and Legal AnalyseS(

2)

3. Letters and interrogatorieS and Requests for Production 
of

Documents (2)

Staff Person: Sandra H. Robinson

0



~Repor
~ 25, 1988

to tt~e

~O ?.M.

~tss±on.rs

r~ame(s)as

Cosuissioner

Comiissioner

Conusiss joner

Commissioner

Commissioner

commissioner

Azkens -

Elliott

Josef iak -

McDonald -

McGarry

Thomas

This matter will, be placed on the Executive Session

agenda for FebruarY 2, 1988.

Please notify us who will represent your Division

before the Commission Ofl this matter.

x



I, MarlorAe V ~, ~0W4W ~*#

Federal Slectioti COinS

1988, do hereby certify that the C ts~*0i 4~*4~ t~vy a

vote of 5-1 to take the fol1ov*z~q aoti@z ~* EV~ ~

1. Find reason to bli.r4~ the V0~t VirgA14a
Republican State Iect~t.t~ C~itt* .t~4
Jack Rossi, as txeasurer, violM*4 2 U.S C.
SS 441a(f), 434(b) (2) , 434(b)43) (D).
434(b) (4) (H) (iv), 434(b) (6) (1) (iv) and
441b; and 11 C.F.R. S 102.5(a).

2. Find reason to believe the Republican
National Coiuuittee and William J. McNanus,
as treasurer, violated 2 U.S.C. s 441a(f),
and take no further action and close the
file as it pertains to this respondent.

(continued)



A&kO~s di.sente4.

Att~t:

7i(J MarjO*~3s V~ ~no
Secr.taxy of th~ Caiisuiofltat.



,as

dl
C1i

receipt o~
Office of

me coa~
and 437g(a)(1~
closed. The (
been closed.

h* I

.#.e. £ 44la(f)~ a~f 3,Pfl, as
~e oircuastanc.O ot

to tak. no further
to tt~. committee and ~
Analysis vhich formed

14 *# attached for your informati~.

I~~t of the public record vitt4n 3*~
I~b*en @los.d with respect to all I~ther

you wish to submit any materiaZa ~o
please do so within ten days of your

Buck materials should be sent to the
*al Cwaasel.

iality provisions of 2 U.S.C. SS 437g(a)C4)(B)
remain in effect until the entire matter is

asian will notify you when the entire file has

If 70R have any questions, please direct them to Sandra u.
Robinson, the attorn@y assigned to this matter, at (202) 376-
8200.

Enclosure
Factual and Legal Analysis

Chairman



Dear Kr.

On Febri*~%~ ~4IRS~
that there IS
State Execut~tvq~
violated 2 KJ.S.C~
434(b) (4) (1) (it) ~ 4~b$ ~I
Federal EleotJ~@~
andllC.F.R.S2. ~ a).
Regulations. 1~'he Y*~otual
basis for the Comeistion'S
in format ion.

~or

~he

a

under the Act, you have an opportunity to demonstrate that
no action should be taken against the Committee and you, as
treasurer. You may submit any tactuaZ or legal materials that
you believe are relevant to the Comsiseion's consideration of
this matter. Please submit such materials to the General
Counsel's Office, along with answers to ~he enclosed
interrogatories and request for production of documents, within
15 days of your receipt of this letter. Statements should be
submitted under oath.

In the absence of any additiopal information demonstrating
that no further action should be taken against the Committee and
you, as treasurer, the Commission may find probable cause to
believe that a violation has occurred and proceed with
conciliation.

0



If you ii~teu4 t~ ~ *epte~.ftt~
please advIse the b~ o~
stating the a~ ~it
and authorisi~g SaRi~"~
other coinunioati@Wis ~ the Ca~mt.at@i

This matter will regain con*ideutial in aOQE~4I~
2 U.S.C. SS 437g(a)(4)(S) and 437g(a)(1.2)(A), unleu~
the commission in writing that you wish the matter to
public.

For your infor~atIoa, we have attached a brief 4 t*mi
of the Commission's procedures for handling possible v(*2Mtons
of the Act. If you have any questions, please contact Budra H.
Robinson, the attorney assigned to this matter, at (202) 37~
8200.

Sincerely, A

Chairman

Enclosures
Factual and Legal Analysis
Procedures
Designation of Counsel Forna
Interrogatories and Request for
Production of Documents



Dear chal
* 1988,~ reasonI am writia9

indicating U
to believe U
violated proi
as amended.
the circuasti
further actii
INC would be

~t of 1971.eration of
termined no
ng to the

This letter is to Et*~0 tb
(RUC) has ezamiae tbst
your February 5 letter ~
conclusions. The iNC 4t4 u
exceeding the party coordtu
Presidential Campaign. Alt
Comission intends to ~iadex
this letter is provided to
question as to the INC's PC 14

Eational Couumittee
~e1~sis attached to
*es with its tentative
C~, Section 441a(f), by
e limit for the Reagan
a aware that the
action in this matter,

so there can be no
4 to this matter.

Very truly yourg.

ENS: j d

Dwight D. Eleenhower Rspe*Im aup * Sw

* -*> ** 3

* W~lfl~SA. D.C. UOU * 0W) U541



OeM~ M~a

of your letter of FebruarY ~, )~***D to
was rec.tv4 by ~ .~
OR~ COUftR~~# M 439t~t

tusl is beiaq ~q0Z4 .~wfl1 b~ to
I to respond appr4c*tiRt4 V.

Za~ the meant im, however, I voulA w..p.otfulll

urgent C~.id.~&tiOfl of a request whLoh 
I comtnt@at~ t~0 ~

H. Robif~SOt1, as attorney for the C~is.ion, 
by telephoC earU.t

today, in which I asked that the CoUiSsiofl 
send a foll*#'uap0~

letter to Kr. Rossi, informing him as follows: U
1. Your letter was directed to him only 

in
his capacity as treasurer and custodian 

fit

of recordsi and,

2. His predece5sor(S)~ and not Kr. Rossi, 
is ~

alleged to have violated the cited

provisions of the United States Code. 
~ _

.0

This request is eminently fair and reasonable, 
in view ~

of the fact that, on the face of your 
letter and the factual and

legal analysis sent in support thereof, it can be absolutely

concluded that all of the facts giving 
rise to the allegations,

if they occurred, occurred long before 
Kr. Rossi assumed his

duties as Treasurer in September, 1987.

ab~L ~ which should either be

deleted in an amended letter, or should be the subject of a

folloV1~P letter of clarification, is contained 
in the first

paragraph of your letter, in pertinent 
part as follows:

(%4



uw
sugg.stingT ~ addra*~ ti a ~etrter ~ tO *~ L4~

that he a ~ vto1~~4~ the k al
vhen your inforRt~4~ is otberVi#*,~ i~ 1* sy *$~*I~

unconscionable, unCOO~tttUtJOflal and dowa~ J4ht u~M0r ~

Ross I was asked by e~ ~o serve as ?rSasW~#t preoisalY b#~,
en)oys the highest p*~*~4*uRi standing a*4 reput*t 

i~n L*
State and is a partft0~t in the ~@5t proi*0Ut and rasp

independent public acooiuntiag firm here. To be on the reo*Lda#

end of a letter such as yours would certainly tqnd to cause Kr.

Rossi to doubt whetber he should be so giving of his tIme a6

professional talents in this purely voluntary. unremune?&t*d

o position of service. It we drive people like Mr. Rossi out of

such an important position, I would submit that, sooner 
or Later,

we are going to be left with people of lesser 
talent and

integrity.

Please re-consider your letter of February 5th and 
make

an appropriate amendment or clarification. If this objectionable

language is in your word processor, it should be 
deleted at once~

so that your legal ~ 414 be ~equire4 to make a casO-b10~e
determination as to ~t* ~ropriatensss in other instances. Your

attention to this matter will be deeply appreciated.

Very truly yours,

Heiskell, III
State Chairman

EFHIII :bje



~CW MQSR~u ~

J 
r

~
* ~

De~ lit. US
*\~ ~

ft )~ter addressed to chairman
~f J.Qk ~ssi. the cwrEes~t
~*pib)iCn State 3zecuti#

the above referenced matter.

On a~s~ *4,~*$~. th pederal Election Cission

o (Coiniasi@u") a40#~A4 a pQIJ.cY of naming a successor treaSgter
in his or her otf**t4 ca&*city as treasurer as a respondent in

enforcement uatt~R ttately before the comission, even
tbou~h the current treasurer may not have held that position at
the time the events in q~estion took place. This action was

- taken after a careful consideration of the relevant rules of
civil procedure and case law. A copy of materials related to
this policy is enclosed for your information.

You should note that at such time that a proposed
conciliation agreement is prepared ira this matter (either during
pre-probable cause conciliation or post-probable cause
conciliation), a statement can be added to the proposed agreement
which identifies the treasurer(s) of the West Virginia Republican
State Executive Comittee at the time the events in question
occurred.
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Thou
F4a~
999 L
Vashin

R.apop4~

of twenty (20) 4a~ I

file a brief setting

factual and legal i*~

S 437g(a)(3) (1985);

indents

Virginia 25325

CC: Edgar F. Heiskell, III, Esq.
E. Mark Braden, Esq.

J.

0



,~f~Y~i~'i

o~s.1 and are euthor lied to receive any notificatic

communications from the commission and to act on my

the Coinission.

D3SPOUD'S NAN.:

ADDRESS:

HOlE PROUD:

susims PRONE:

P.O. Bo~cA

aur1est~, W 25362

(304) 346-0441

(304) 344-3446

binto~e
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General Counsel



~W~W

connected with ~ t t ,j.tt JtRttbI'40t att4t7

conducted duE~in ~ )984 q~uw~4 *2~4QtiOfl cycle, ~@~t&I~

~fl reporting ertere~ ,~iti~rs ~.Id*h usy be in e~5$ of tbe

statutory limitat2&on, and deposit* in federal accounts which may

0 be prohibited by the Act. This matter resulted from an audit

referral.
4

Notification of the Commission's reason to believe finding,
0

and interrogatories and a request for documents, were mailed to

On that same date the Commission found reason to believe

that the Republican National Committee (RNC) and William J.

I4ckanus, as treasurer, violated 2 U.S.C. S 441a(f), in connection
with alleged excessive expenditures on behalf of the Reagan

Presidential campaign, and determined to take no further action

against these respondents. Chief Counsel for the RNC submitted a

letter in response to the notification of the Commission's
action, which was received in this Office on February 23, 1988.

The letter stated that the RNC disagrees with the conclusions of

the Factual and Legal Analysis, which served as a basis for the

Commission'S action, and denies any violation of 2 U.S.C.
S 441a(f). Attachment.



Attacbinnt

Staff prsoni I SaaGa R~
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extension of twenty
respondents' positl*
above-referenced case.

information necessary

answer the interroqat
Committee and are unab

0

a

The Commission's I

greatly appreciated.

Ltea~@. $1~ tb~u *a~tor viii be

-Poet ~ ~spcw~4ents
OftiQ* 3*X 1386

Charleston, WV 25325-1386
(304) 347~21OO

cc: Edgar F. Heiskeil, III, Esquire
E. Mark Braden, Esquire

to



K

~.~otb
dQQ'~

7our~
* 4, 1988.

* contact Sandra 3.
is uatter, at C2G2) 374"

I,



thi#

uatter.

Esq.

cc: Sandra H. ROb~5OE1, gsquir@
Edgar F. iI~I~ZL. ZII, 15CjU13@
E. Mark k~&4p, ~9Air.
John ScA~tt, E~LrOt~QZ~
Jack Roast, T~r?

K
~~J~Ag~<'

S

-p)

Z~.



$IWtO~, ~Ce ~442

~

i. Rpond.nt, Jack I..~i. *M net 55~ t~$* ~I~10 *~
ainurr of the Vest Vir~inSa m~p~Uoan Patr w~t±3 49~~ZD

1R*1. He is not familiar with t~ taots of the ~d1t ~r1@~ bf

Ja*~uary 1, 1983, through Dec~br 31, 1984, IId as 5~iOh, is
~giab1e to answer the Interrogatorlos and Request fox Production

of Documents.

2. , West Virginia Republican State

Executive Committee (the "Committee") is unable to furnish the

Commission with a complete response to its Interrogatories and

Request for Production of Documents. However, the Committee has

identified other parties who do have knowledge of the facts of

this case and who will voluntarily provide information to the

extent that the Committee will be able to answer the

Interrogatories and Request for Production of Documents. The

Committee plans to meet on April 11, 1988, at which time it will

identify the parties involved and ascertain the facts surrounding

the audit period of January 1, 1983, through December 31, 1984.
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ii C.I.X. * ~
a voter req ~

flespoadeuta Airing ~b# 4 ge~r4 .1~inot*~a ~y4.&

reporting erroras zpulituree vblch SA% be U~ e~O05*~ tb~

statutory limitations and depoette iii teral acootantS *Lo)~ my

0 be prohibited by the Federal UI~tion Campaign Act of 1971 as

amended (the Act). This matter yam generated by a referral

0 from the Audit Division.

Respondents have designated counsel in this matter. On

February 24, 1988, this Office granted Respondents an extension

until March 14, 1988, to respond to the Commission's finding,

interrogatories, and request for production of documents. See,

MUR 2370 - Comprehensive Investigative Report f 1, signed

February 26, 1988. On March 16, 1988, in response to a request

for an additional extension of twenty days to prepare their

answers, Respondents were given until April 4, 1988, to make

their submission.



t~~asurew at ~bq~ ~

.~ ~ t~

was also stated tb*4~ ~b* ~m~t pLeaw ~ @P

1986, wherein it vlSi uldentify tbe tjl* i*~@led ad

ascertain the fact ~E~tainiw~g to thIs a4.~. Atta ~$ (2),

Staff contacted ~uuse1's office via telephone to diV4IWSS

the incompleteness of their submission. The principal attorney

was out of the office until April 11, 1988, however, an assistant

attorney vas familiar with these proceedings. She informed staff

that information is being gathered without the full assistance of

witnesses familiar with the facts. She also stated that two

witnesses are currently located in Washington, D.C., and are,

therefore, being questioned by counsel for the Republican

National Committee. Respondents' counsel indicated that some of

the documents have been gathered, but that they require

interpretation by the witnesses. Counsel further stated that all

of the interested persons and attorneys will attend the

April 11th meeting. She expects that a more substantial response

will be provided to the Commission within a week of that meeting.
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Kay 4, 1R~ 4'
a

Sandra K. Rahlpep, 3.iiuLwe
The Of t -~ #z~ ~mm~el
999 3. ~tt, W*.
Washingtoa, D.C. 20463

Pursuant ~o our telephone couwersatiQll ? Nay 4' 1956, enclosed
please find Respondent's Anewers to Interrogatories and Request
f or Production of Documents.

As previously discuseed, these Answers viii be supplemented by
a Responsive Brief which is forthcoming.

Should you have any questions with regard to the foregoing,
please do no hesitate to call me.

Very truly yours,

DOWLES KcDAVID GRAFF & WVE

Vanessa T. Validejuli

VTV/skm
Enclosure

0

~q.



~2-.

RanGra H. Robiun, Esquire ~
*he Office of General Counsel
999 i. Street, W.V. >~;~v ~
Washington, D.C. 20463

~o zuzzaornoai NO *

(a) Expenditures from the Field Account to fA~a~nca #h GOT~T

activity were made under the belief that such a~tVit7 1155 CUb

behalf of Arch Moore, then a candidate for governor. ~ ~e

Respondent was unaware that there was any mention of any Lederal

candidates. After the audit was conducted, the phone bank script

was brought to the attention of the Respondent.

(b) The Field Account was established for generic party

activities and candidates for state office; principally, Arch

Moore. The Field Account was established pursuant to state law.
Thus, there is no prohibited money such as corporate or labor

union money in said account. The Field Account data was

available to the audit team who had an opportunity to review in

great detail the receipts and the sources of contributions.

Disbursements from the Field Account went to pay field staff



"1 ~

~ A

I ~. r1' ~ .14

candidate as ~et ftzlrh *~
1984, sipsed by S.at N~*4 W~ v*~z~aat.4 ~.t n
funds transferred fz~ I,
contributions of e~cp.n4itures in support of spe*ific candidates

for federal office.'

awswu wo xu~umavoai ~. a

Yes * The money was transferred to the non-federal account

by the Committee's present accountant, Art Schumate on October

14, 1986, in a lump sum transfer. The Committee viii amend the

report to show the specific transfer as a memo entry, if the flC

so requests.

-2-



i~ 4~
a~,o

(a) tb~ ~d
unsolicited oontr$
18, 1984.

that 11300(b) After due

vas a partnership. I,

(C) Upon receiptV of A~*~t& WR~*. O@~Lt~ *~ff attempted
by telephone to locate N~. ~ #~1UP5 U~/Ot 11300. 30

listings could be found. 1'tie a~ ?wv*r Phillips/PIKCO check
was issued on a cash a aqe~et~ account of Merrill Lynch.

Committee staff telephoned the Cesh Ranaqeaent &oooun~ Division

of Merrill Lynch in Rev ~tk an4 was advSuG that the account was

for a 1 imited partnership but bed been elosed on December 18,

1985. Merrill Lynch~ also repetted that the co~any had no

forwarding address for either X~. flaillips or 11300. Kr. Scott

reported these efforts in a letter to Kr. Robert J. Costa at the

FEC Audit Division in a letter dated April 21. 1986. In that



had th~
Party.

Ce)
account.

The $ ,~. asstw1b~*~i wee left in the fttiil

~!0

Supimental ~ Zat.t*@St@1Y 50. 2(0)

Exhibit A. Letter dated September 20, 1984, from INC

to Kent S. Hall, ChairWan, regarding GOTV activity.

Exhibit S. Letter dated October 3, 1984, from INC to

Kent S. Hall regarding the transfer of $4,000. for the GOTV

activity.

Exhibit C. agreement dated September 21, 1984, between

RNC and West Virginia Republican State Committee.
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Dear E~t~

&svea3l kWM
.l~nt @f~
are ~,eO4ite~41
progra. 34
vhich pr@~iS4
delighted tO

~sl @ampai ~%~W ~*Qft*~*~S tUOSt ye
~ed cOOt? tI@~ t* ~ vith y
~yours is a vt~ ..S%#betISiY@ p~*w~s
~.tit aepublicao at tU levels We're
to help.

Thanks fox afl you: efforts to make l~S4 the best year to?
Republicans eve?.

Very truly yours,

J* 1'ahrenkOpf, Jr.

VJP/mkg

p.s. Please sign one copy of the attached and return in the

enclosed envelope. This is a record keeping formality.

EXHIBIT A

WashingtOn, D.C. U003. (202)6634700.
Dwight D. 5lsenh@Wf AepubilOSil Cente~ 310 FIrst Stret

0



3*. K*~ S. ~ Sr.
*pZ$e~ S~I*. i*~
@t met ~i~W1RAa
Post Of Ace R~v A
113 Wbingto Street
Charleston, *ept Wirg

Dear Kent:

The Repub~ican National C~
check in the amount of $4~*'
affecting Kanavha, Wood, 3ioi~
This contribution is being ~
Regional Political Director,

As you know, I believe any .fftiv* plittq.l organizatiOn
requires strong local leaderthi~ eM I em proud of the job that
you are doing in communicating Our message

We vish you great success in
National Committee can be of
hesitate to call on us.

November. X~ I or the Republican
further assistance, please do not

Very truly yours,

4,
Frank J. Fahrenkopf, Jr.

FJF/lab
enc

cc: Arch A. Moore, Jr.
Priscilla Huinphreys
Ed Drookover

EXHIBIT B 2. ~d7

Telec 701144
Dwight D. Eisenhower Republican Center: 310 First



1.0. 5.: 1,
Char baton,

Dear Kent:

This letter viii s#t £91
agreement betven the VI
and the Republican Satli
this agreement, the 33C
Virginia Republicat~ Stal

The West Virginia Republican #t*
transferred from the 3Z4C sbaU b~i~
expenditures in support of .peci%~
office vithout the express vti~tU

0 Vest Virginia Republican State 0
funds transferred from the RIEC sb.IZXb
campaign materials (such as pine. ~
nevsletters or yard signs) used by th
State Committee on behalf of any candi

- (See 11 CYR 100.7 (b) (15)).

~~he
no.. of the

oat Of
ilia,
epubl Loan
office.

Funds transferred to your committee are for the sole purpose of
permitting your committee to utilize locally generated funds for
the support of candidates for federal and state office.

WEST VIRGINIA REPUBLICAN
STATE CONMITTEE

- -

Kent S. Hall, Sr.
Chairman

REPUBLICAN NATIONAL
COMMITTEE

BY .
0

frank J. Fahrenkopf, Jr.
Chairman

EXHIBIT C
~v35

Dwight D. Eisenhower Republican Cnter~ 310 FIrst Street Southeast. WeshIfl@tSfl. D.C. 20002(202) U36700. Telec 70 1144

C~4
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24. LOAN REPAYMENTS MADE

5. LOANS MADE

3.REPUNOS OP CONTRISUTIONS TO
W IrndIvduaWPwnens Other Then Pegetimi Csmmlwu.
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c.c44 41%$*W the ~*.4 9**~ ~
44

rep.EtLRg ~ z~u4%tur#e wl4di
statutory limitations, gid 4ep.sit~ is fed#r~Z

be pt@hibitod by the Act. This aisttt c.s~4~$~

teferral.

Following the granting of an ezte~isiOfl of tii~ *~ ~

telephone calls to Iespondents' counsel, a resp@5 to the

interrogatories and request for documents was s~absitt4 on N~y 9,

1988. Counsel stated that a supplement to that respotaSe in the

form of a responsive brief would be sent to the Office of the

General Counsel. To date such brief has not been received.

Staff of this Office talked with counsel several times %ia
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The West Virginia Republican State Viittee'S Field
Aoocu~t should not have been reported to tb Opission. The
Fiel4 Account was established as a non-fedet3 account and all
dJre@ted disbursements made were for state expenditures. The
aooouat was mistakenly reported as a federal coumittee account
Ebd sho4ld be deleted from the Commission's files. This

r~i.tretion and reporting by the Field Account was a simple

o3*rical error abetted by questionabl, or misunderstood advice

reQiVtd from the Commission staff.



attack~ Div
be~

*at~~blL*b.s ~i&~
@xporations ~r -f.6ewal oott~*~.

3. 3Z1UEDZ!UZUS ZN 3Z5 @1 WIZ~h~IO33.

2. Votei Nqlstiatl.s aM et.Out-Yhe-V@te (GOWY).

The Vest Virginia Republican Party conducted a
registration get-out-the-vote phone bank in conjunction with the

1984 election. Attached hereto as Zxbibit 'B", and made a part

hereof is a copy of the script used in that phone bank. That
script indicates that the major thrust of the phone call was on

-2-



manner the .z.t4s~ ~ ithout atit~A~fwo1ua~~ 1~ beak

received tram the ~hUCSI Itiena3. CmaAttee b~ the PaW~ 1~b~

for the GOTY pbaie ~4ie~4w~a ref1e~t'I~ than the amo~nt ~
under any reaso~*b1, tzy, vould be aLlocable to the ~adM~.
benefiting fr~ the plao* bank drive who were seeking ~t&te
office. The clear ana eaq~wes intent of the transfeZe w to
support state candidacie, or ~or other appropriate purposes.

See attached copy of transmittal letter of
transfer from the Republican National Committee (RNC) to the West
Virginia Republican Party (See Exhibit C" attached hereto and
made a part hereof). The transmittal letter contains the

admonition that these funds are not to be used for exempted

-3-



2. u*p.U.t~wts. f.#~ ~i)~b.ew~ MutUsiag.

'1'b* ll9atln tbt tbse operating *xperidit~wes

ver made on ~b.U ot, - a~ allocable to, the qeaez'al

election campaLg $s vitbost m*t~t and has no support in tbe

Federal ElectioW~ Caupaiga h~t (INCa), the Commisajogb's

requlations, or Ccw~&#i@n's a4~isory opinions. In advLsq

opinion 1985-24, t~e OCs~$siou 'concluded that the limitatins

of Section 441a(~) ~i14 apply vhete the communication bOth (1)

.~m4w.

'V~ V~il 4b~



political deoision that

or lack thereof, should he the major ~OOU$ of the
Party's caupai9n in West VizVizkia iii 1*54. Zt was the opini* Of

the West Virginia Republican laity tI*t 7*y Rockefeller aRI4 tile

Democratic administration and the ~ocratic State Legis1at~We

had damaged the State of West Virginia. The Party viewed that

one of its principal mIssions was to send this message to the

voters of the State of West Virginia. This particular

advertising project was designed to discuss the issue of
Rockefeller's record as gavernor to assist all Republican office

holders and seekers, and was a key component of Arch Moore's

gubernatorial campaign. One of the principal themes of the Moore

campaign was attacking *Jay' s record for West Virginia.



o~mic&tiofl wbiQh, at * Rj~mm, Q~mt~1* ~
asasage urging the public to vt. for a

party. Id. Limiting a party'. is.ueort~at
with the decisional law that clearly divi4e~ **~
advocacy of campaigns and elections from the tree 4*1
issues, officeholders, their conduct and their votes.

42-45; Central Lonq Island Tax Reform Immediately Oc

FEC ("CLITRIr) 616 F.2d 45, 53 (2nd. Cir. 1980).

On the July quarterly FEC report covering April 1

- June 30, 1984, the Party disclosed the disburseSats for this

billboard advertising as operating expenditures. This was the

appropriate manner in which to disclose these disburseflat.

Unfortunately, following discussion with the Reports AnalysiS

Division, the Party followed the Reports Analysis ~

-6-
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The Perty's
Lynch Cash Nanegomait Aootmt ~ *J* pmccVTr.vow
check was issued, was c1oee~ with po forvarding

According to One Valley Dank's records, P11100 was a 1
partnership.

The Party staff telephoned the companies identified by

the Office of General Counsel, on March 30, 1988. Both the

company in Santa Ana and Newport Beach, California cateqort@41y

stated that there was no one by the name of Trevor Phillips Wir

their employ nor had they made any contributions to the Vsst

Virginia Republican Party. See Exhibit 'E Affidavit of Ch~

Scott, attached hereto and made a part hereof.

.7-,
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~?7XDAVIT 01 JOHN 3'.

~ lIES? VIRGINIA,

OF KANANHA, to-wit:

This day John F. Scott personally appeared before u,

the undersigned authority, and after first bejiW duly mror~ upon

aath did depose and say:

1. That he was at all relevant times and still is the

Executive Director of the West Virginia Republican Party,

Respondent, in the above matter under review before the Federal

Election Commission, and as such, he has personal knowledge of

the facts herein stated, and that he is duly authorized to make

this Affidavit;

2. That after due inquiry he has ascertained that no

prohibited contributions (such as corporate or labor union money)

as defined by the Federal Election Campaign Act are accepted by

the following unregistered/non-federal committees.
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ASSDNIWCAU~

RUEIIZES NOR OWZ~ AhII~ WIST ~I *2W ?R IPS. 00
* 9

e *

1~~

13 1013 NWUWRS. mit

(4 JIK £LTS~ 101 1.1. 00303555. .5 PIE No Kaur loft
tr, *1**

£?JORNLT ~NUAL AU &mio FOR mmat LIP SOARS ?U~ Mi~

o WINE * RZPUIUC&N CANDIDATES 1UMU~~G KU II WI? ?IlG!NIA.

CAN ~UftUOR b~O3S 00UVT ON TOUR wSIl~R? 101 OUR TEAR?

(psum. for

THANK YOU VERY MUCH AND ?1LA~ I~'? FORGET ElECTION DAT IS

TIIFSDAY, NOVENE.R 6.
1*'f~.

A.
p.'

0

9-

S.'.
0*

/0/
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Lent I. a11. Sr.. ChalK..'

~ yjrgiraia i.publiCS' StAt@

1.0. 5@Z &e 11) WSShiRgt' StK

tOChaI:lestO~e 
W 25)62

cibiS ~ette will set forth th

b.tVee~ the nest ,irgi@4j

"~an the 1 .p~bliCSfl matinal C 4

tb~* * 9 1 ,~*~t~ the INC agroes t*~

yirginia 1@p~bliCSfl State Cin~ 
~ ~

Yb. West virginia iepublicsfl 5tat4~

0 ~:8~sf@~ed 
from the INC *hll he

~ e:penditU~
5 in *~ppOKt of *peeIfl~

off ice withOUt the e~pKeSS 
vritt**

) Welt VirgiD1 ~ RepubliCSfl State 
C

fundS ~ 
from the 33C

caUPSi~ materials 
~such a. pinS.

~ news1ette~ or 
ye?8 signs) ~se8 bV 

the V~t VI

State ComS~~itt~C 
on behalf of any 

caEbidStC £0?

~ 11 CFR 100.7 (b) (15)).
- a - ~ fat t)~

@ fUnd sh*Of

the

I. handbI~D
~~ioiS Republican
f.8CCl offiCCe

ie sole putPO~ 
of
fnr

yunds tzarbsfe~ed 
to your cOtPfl'l~~'

3

permitting your ~o~lttee to utiliZ* locally g@neKat~ iu"~-

the 5 ~ ppOXt of candidates 
for federal and 

state 0 ffic~5hge5v~~

Wh~ffIUL1 ~M NhT 1COtlIIITTES

WEST VIIlGlkalh 
u~EPUBLICAU
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*~Ma~i~
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135103D33Y'S 3313? IN
,O UU FEDNUAL 314

OOIflhI33!O3'B wac~s IND LU

KFID~VIT OF JOHN 1. 50

4

8~Atk OF NEST VIRGINIA,

OOUNTY OF KANANHA, to-wit:

This day John F. Scott personally appeared before me,

the undersigned authority, and after first being duly sworn upon

oath did depose and say:

1. That he was at all relevant times and still is the

Executive Director of the West Virginia Republican Party,

Respondent, in the above matter under review before the Federal

Election Commission, and as such, he has personal knowledge of

the facts herein stated, and that he is duly authorized to make

this Affidavit;

2. That the contribution from PINCO/Trevor Phillips

was an unsolicited contribution received in the mail on or about

October 18, 1984;

0

0



Msm~qemmt~ ~LC0@UUt~ fl$~V$A~tQE1 *f )1?4U ~

ad~rSse4 that the ao@ount was for a 3iaS~t.~ p~1
bean t~lamad on Dhcambar 28. 1985. Rerrill Zuit~

-~ ~A ~

th&t the ooinpaxiy had no foz~v&rding a4dre8s for eIthW ~
Phillips or PINCO;

7. That John F * Scott reported these efforts S*I a
letter to Mr. Robert 3. Costa at the FEC Audit Divisiom in a

letter dated April 21, 1986. In that letter, Mr. Scott indicatd

that due to the results of this investigation, the Committee

could not follow recommendations contained in the audit report

and recommendat ions;

8. That no further recommendations or inquiries were

received by the Committee from the FEC until the February 5, 1988

letter from Thomas J. Josefiak, Chairman, and the Factual and

Legal Analysis;

9. That the Committee staff followed the same

procedure as outlined in Paragraphs 3 through 6 above;

10. That on Wednesday March 30, 1988, the Committee

staff contacted the PIMCO companies in Santa Ana and Newport

Beach, California;

-2-

0



.7. .. ~ 7.
7*>,,

Tkn, s~*scribd and sworn to before 'me this
4~y ~t, Juw~, 2*~, as vitw&.~. ~y hand and official seal.

My commission expires: ~c~S -g'j'

0

Public
0
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Dear Mif. Z.i ~ ~
4 ~

saced ~
ca;ryiib out i
1965. t
that yont c~44~*, * ~e
Committee ao~ s.~ I, as tweam*reg,
SE 441a(f), 434(b)(I), 4a4(b)(3)(D). 434~b~
434(b)(6)(5)(iVt an 441bg wid 11 C.F.I. #
instituted an itw@~ti~&tiOft in this matter.

Sal #@~*~ ~
b ?9WWI L

After considering all the evidence available 
to the

Commission, the Office of the General Counsel is prepared to

recommend that the Commission find probable 
cause to believe that

certain violations have occurred, and no probable cause to

believe that your clients violated 2 U.S.C. 
S 441b with respect

the alleged receipt of a corporate contribution.

-The Commission may or may not approve the General Counsels

recommendation. Submitted for your review is a brief stating 
the

position of the General Counsel Ofl the legal and factual issues

of the case. within 15 days of your receipt of this notice, 
you

may file with the Secretary of the Commission 
a brief (ten copies

if possible) stating your position on the 
issues and replying to

the brief of the General Counsel. (Three copies of such brief

should also be forwarded to the Office of 
the General Counsel, if

possible.) The General Counsel's brief and any brief 
which you

may submit will be considered by the Commi4siOn before proceeding

to a vote of whether there is probable cause 
to believe a

violation has occurred.
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~ K ~

~ ~ ~

within the ae6t*~ *~ * ~ 4itt4)4~). ~

the peiiod of January 1, I**)~ through j~e~i~bw fl, 
~4i On

February 2 1956, the Co.mi5~i@S Loubi resana to beli* the Vs~

virginia aepublican ~ UbecU ye Coittee and J.4h RoSsi, as

O treasurer (Responde'kt*")9 violated 2 U.S.C. SS 441a(f).

- 434(b)(2), 434(b)(3)(D). 434(b)(4)(3)(i'I). 434(b)(6)(S)(iV) and

44lbu and 11 c.r.i. S 102.5(a); and instituted an 
investigatiOn

into this 3atter. The alleged violations ensued from a voter

~*gjstration/getoUtthevote drive conducted 
during the 1964

general election cycle that resulted in excessive 
expenditures on

behalf of federal candidates, certain reporting errors, 
and

certain prohibited financial transactions that 
occurred in both

federal and non-federal accounts.



r@*$*Sti@P ~ 0t~t~tb~Wt~ a4iviUes c~40d by 4

eo*tt. on bebeif ot that pa~t~'. ~14.stia~ ~4

Vic.-iresidential nominee(s) whicia are not cowUibutioas to suck

candidate(s) provided that the following criteria are met;

0 a. such payment cannot be for the costs of general

public communications or political advertisingi

O b. such payment is made from contributions subject to

the limitations and prohibitions of the Act;

c. such payment is not made from contributions

designated for a specific candidate;

d. where such activities include references to any
candidate(s) for the House or Senate, the costs of such
activities shall be allocated proportionately to that
candidate(s) unless the mention of such candidate(s) is
merely incidental;

e. phone banks conducted in connection with the voter
registration/get-out-the-vote activities are operated
by volunteers;

f. payments for the costs of such activities are not
made from funds donated by a national committee of a
political party to a state or local party committee.

11 C.F.3. S 102.5(a) - all expenditures made by a committee



Senate ca~t4S ~*jqUt* o~ behalf .t'~s

candidate Lot t~ ~ o~ **~. It a state witi ~

than one distri@t SEe limited ti $IQOOO, adjusted by th@

consumer price index For the '1984 election, the St~t@ of Rest

virginia expenditure limitation for Souse candidates was $20,2*@.

2 U.S.C. S 441a(a)(2)(A) - no multicandidate political

committee shall make contributions to any candidate and his

authorized political committees vith respect to any election for

federal office which, in the aggregate, exceed $5,000.

2 U.S.C. S 441a(f) - a candidate or political committee is

prohibited from knowingly accepting any contribution or making

any expenditure in violation of the provisions established in

Section 441a; and no officer or employee of a political committee

shall knowingly accept a contribution made for the benefit or use

of a candidate, or knowingly make any expenditure on behalf of a

candidate, in violation of any limitation imposed under



C@S$0t1@E1 vt~h %**I0P 44~M4I V*0*$tWtSe t@~9t~% 1B4t~ ~Ib*

6te, ainoumt, 4 p~rpo of a~ wh .Epe.iture. ~ ~

n.m. of, and office sought by, the ndidate on whose ~ehbIt the

expenditure is made.

2 U.S.C. S 434(b)(4)(U)(i) & (6)(5)(i) - each report filed

vith the Commission by any committee other than an authorised

committee shall disclose the total amount of contributions 
made

to other political committees. The disclosure required shall

include the name and address of the political committee, 
together

vith the date and amount of any such contribution.

11 C.F.R. S llO.7(b)(4) - party committees shall not make

independent expenditures in connection with the general 
election

campaign of candidates for federal office.

During the 1984 election cycle Respondents conducted 
certain

activities, discussed below, which resulted in excessive-

contributions to the campaign committee of John Raese, 
a

0



I ~;

b~et~t of Aro~ ~ ~. )W4 SIepu~4iaa 4sndidate t#

of Ubet V1tgiM~. ~y *~thet .zp1M~I that they Wft~ ~

aware of the aentiom of fe~era1 can4idates in the ph@n* s~4~t

until the Coission audit. Coatemporan@ously, Respon4~tt~

admitted that the GOTY activity was for the benefit of both Mob

Moore and President Reagan's campaign for re-election in 19S4,
C

and sought to classify the activity as ezempt pursuant to

11 C.F.R. S lOO.7(b)(l7). Respondents further contended that the

phone bank was operated by volunteers, with the mere incidental

mention of other federal candidates in the script, therefore,

allocation of costs between such candidates was not required.

A proportional allocation of the GOTV activity expenditures

to federal candidates mentioned in the phone script was required

1. Mr. Raese lost the general election, with 48% of the vote, to
the Democratic candidate, Jay Rockefeller. Mr. Rockefeller was
also the incumbent governor of West Virginia at the time of the
1984 elections.



awe idu*itt

S lQO.7~b) t)~t~

presidential it ~re than ~
r -

, the c~ be a.4t~v~v ~.t be a~locat.4

) propottioflatelY t# 0 ~adidM~# asa c@at~*bgti@n, *~J##t to

the limitations of th* Act. Tb t.)*pb#n@ script in this

instance vas very bri*f, consisting of approximately 
six

sentences. The statements noted above clearly identified

specific candidates for federal office, not only by name, 
but

also by identificatiOfl of the office sought by each. 
These

statements clearly solicited support for the named candidates.

Under these circumstances, the mention of such candidates is more

than incidental in the text of the script. Costs for the phone

bank, therefore, are allocable to each candidate identified in

the script, and specifically, a proportion is allocable to the

Raese senatorial campaign. Therefore, a one-sixth proportion of



a.?9 . rec

Yb. billboard a4vt4~~Rt*,

June 1. 1984, and E11sL041 &~4' ~

election in West Yit9t*i~ ~* Ii~6 #R %#

4 Respondents iflitiIW rp@rt~ tb ~tut~,~m0RtS for the

costs of the billboards in their 19.4 J~t~ O~~t*t1y 
leport as

Q
operating expenditures. ~olloviflg a Re4pest for Additional

0% Information (RFAI) from the Reports Analysis Division 
(RAD).

that Report was amended on August 14. 1984, to disclose these

expenditures as made on behalf of John ftaese, applicable to the~

Section 441a(d) coordinated party expenditure limitation of

$57,570. On December 6. 1984. Respondents again amended the 
1984

July Quarterly Report. In this amended Report, Respondents

changed the designation of the billboard expenditures from

coordinated party expenditures to in-kind contributions made on

behalf of eight federal and state candidates. specifically,



~is last

e~ ~e. av~ ua.4~. ~h

a dI*repeftey betw&n

Ow.tterll R@pO~t and tiw y.at..te~4Rt1 te~4. ~@r

dis@1~te4 on the 1914 Ootobor O~e~t#W~bP~tt.

3.Rpofldeflt5 h~e contended throvyhout t4ese pto~4~% *that

the billboard advertisements were d.si~aed to bolster 
td* ~t4r*

Republican ticket, especially the gubornatorial cendt4~te, 
Ar~h

Moore. Respondents have also asserted that the adv.rtiseants

did not depict a clearly identified candidate, ther. was 
no

direct advocacy for or against any Senatorial candidate, 
nor yam

there a candidate-specific electioneering message. 
Respondents.

therefore, reasoned that the section 441a(d) limitation did not

apply to such advertisements. Finally. Respondents asserted that

they were exercising a First Amendment right of "political

2. The other four candidates for federal offices were 
in the races

for Representative from four districts in the State 
of West

virginia. There is no evidence that Respondents exceeded their

limitations in either of these campaigns.
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h~tor., % 1~

e2WW~4itt%*5 in c@~*@cti@i~ w~th the general .1~ction ~am~L~

candidt.s for federal office. 11 C.3'.R. S llO.7fb)(4).

Respondents paid for billboard advertiseents that

identified by name the opposing party's Senatorial candidate end

criticized his record as the incumbent governor of the State of

West Virginia. Kr. Rockefeller had not held a federal office at

the time of the 1984 election, such that criticism of his role as

a public official vas logically limited to his term as governor

of the state. It is noted that the billboards in this instance

were displayed just three days prior to the primary election in

West Virginia and continued to be on display approximately 30

days after that election. Thus, such advertisements were not

limited to influencing the primary election, but were to also

impact on the outcome of the general election. At the time when

0

~q.

0



biU~X4~

a~ effort t~ ~~~tys *t*~*t ~s to have tb4 ~4t*

c~dtdates A~ ~ 9 p*U~ **fp. s~ght. M ~,

* *lection.eria9~qIhg~ 1* as. desEga.d t~ urge the public tt

elect a certain tp0a~K4ate or partl. United State. V.

0 internatiofla~ Union Uatt.d Automobile, Aircraft and Mrici~Ztural

Implement Workers of America (UAW'CIO), 352 U.S. 567, 587 (1957).
0

See also, Advisory Opinions 1984-15 and 1965-14. Given the facts

in this matter, including that Respondents are a political

committee and their expenditures were 3ade during a federal

election year, the expenditures should be considered campaign

related. See, Buckley v. Valeo, 424 U.S. 1, 79 (1976)

(zxpenditures... of... 'political committees' [when construed to

mean organizations, the major purpose of which is the nomination

or election of a candidate! aree by definition, campaign

3. John Raese filed a Statement of Candidacy with the Commission
for the 1984 Senatorial election on April 12, 1984.
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.*tt~bute os *E ##Z&~3) Ear tM

av.rtise~@Rt t~ tt#~ I~I* 1g~*ro~t*rial ~aapaigfl 
ao

or $10,856.50. tO ~ *#I@ ~aM9t9U.

3. UevSPSp@f &*,SE~t1SUR~5

Respondents disclosed certain operating expendittr@6 
in

0
their 1984 Post-General Election Report that totaled 

$2,060.47.

a~. These disbursementS were for advertisements that appeared in

three newspapers prior to the 1984 general election. 
The

advertisements advocated the defeat of Jay Rockefeller 
in the

election and included statements such as "why 
West virginians

CANNOT Vote for Gov. Rockefeller" and "Don't Be rooled Againi

VOTE Against Rockefeller on Tuesday!"

The newspaper advertisements clearly identified 
a candidate

for federal office and included an electioneering 
message

directed towards the outcome of the general election.



8@tioo 102.5(a) 
~

political committee 'W i~ v ~%p~tal *

be ~.de f tom such ca~I44#q' a SeAtaZ account. 5&~~ ~

activity is in part .IZcet4e to federal candi4atee, *IL ~t tb

allocable pottions sh*v2* have been paid from the *00~%~

account.

5. aeportiag Strors

In each of the above instances, Respondents fai2ed to report

the expenditures as allocable to the Raese campaign pursuant 
to

2 U.S.C. S 434(b). Respondents also failed to disclose the

expenditure on behalf of the Jim Altayer for Congress Committee

that resulted from the GOTV phone bank activity pursuant to

2 U.S.C. S 434(b).

6. Summary

Respondents' expenditures on behalf of the 1984 John Raese

for Senate campaign equaled $14,426.97:

GOTV Activity (allocable portion) $ 1,500.00
Billboards (allocable portion) 10,866.50

Nevspaper Advertisements 2,060.47

Total $14,426.97

0

0
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tIw~ ~ d.i9~t.4 bj ~ ~ ~41 as th

tt**S, t~ Sb *#$# r ~p~oditur*~~ ~
b*elf of certain caredi4at*s. inc~3p4iag #~h~ tacee. this

information, coupled with Responde*ta' smp~~at te their

disclosure report on file with the Commissioua, strongly evi4~uces

the existence of an assignment of their coordinated party

expenditure limitation to the MiSC. Specifically, Respondents

changed a designation of expenditures for the Raese campaign from

coordinated party expenditures to an in-kind contribution.

Therefore, on the basis of these factors, this matter will

continue to proceed on the assumption that an assignment of the

state party Section 441a(d) limitation to the NRSC occurred,

although written evidence of such an assignment has not been

found. Thus, because Respondents apparently no longer retained

any such limitation for their use, their expenditures that

benefited the Rasse campaign vere excessive.

0
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S ~
making any CQS*$i~eRU@EIS ot p 4t~tw~s la qnnectio ~4tI~ ~

election for £4.wal oUic.. ~an#4.t..pSUtieal caLtt~S

and other pereoa~ are prohibite twos ~vin~ly acceptin9 or

receiving any contribution so peohib*t4. 2 U.S.C. S 441b().

Pursuant to 11 C.F'.l. S 102.5(a)(l)(i). a political

committee which finances political activity in connection with

both federal and non-federal elections and establishes separate

federal and non-federal accounts shall only deposit funds subject

to the prohibitions and limitations of the Act into its federal

accounts. In addition, only contributions meeting the following

criteria shall be deposited in such federal accounts:

1) contributions designated for the federal account;

2)..contributions resulting from solicitations

4. Although the reason to believe finding identified specific
subsections of Section 434(b), this general term incorporates
all relevant subsections.



A~i5t~.lgy re

t federal ~ ~ ~

tontr ibutions. t~ta14$ *7.~#V#. w**ft~

registered with ttI~ c~ Wbe 1~#~ ~$4t~

law prohibits corporate conttlbutl@US. ~ut

from labor organisatious up tQ $1,000 pet ea.d4atj pe~ ~Lecti~on.

The following unregistered non-federal comit*eS

transferred funds to Respondents' federal accouptSt

3a30 of unregistered Veder#l account
non-federal committee Amount

i. Republican National 5,000 Victory '64 Account
State Elections
Committee (RNSEC")

2. Jefferson County - 100 Victory '84 Account

3. CONCEPT 520 Main Account

4. Monongalia County 550 Main Account

5. Ritchie County 1,000 A-Tea3 Account
Republican Executive
Committee

6. Eastern AssociatiOn 500 A-Team Account

Coal PAC

TOTAL T7757U



t 
at iewe herei

Je~fetso 0.uMy ~

Ri tchie county ~~ubU~** E*eCuttV C~itte@ and the Raitern

Association Coal MC. ~vOvet. t.bere is no such denial with

respect to the RISIC. Ike affidavit is silent as to this

committee. Thus, funds t*~snsferred f torn the INISUC may have

included contributiofl5 rec*ived from prohibited sources. 
-

Therefore, this Office recommends that there is probable

cause to believe Respondents violated 2 U.S.C. S 441b and

11 C.F.R. S 102.5(a) by accepting funds prohibited by tbe 
Act and

5. $5,000 of this amount came from the Victory 
'84 Account and

and $1,500 came from the A~Team Account.
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*ffiliated~ ~~tb the d.~. ~ amount of such t~ *~ ~

Instruot~e~ ~ betailad Rum~r~ Page of FtC toEs i~
that, for ech twfv, the ideati~i.ation of the

date and amount of ~he transfer, and the aggregate ye~$*

total be disclosed.

As noted above. Respondents received a total of 22 tE~anefers

and contributions from party and other political committees and

organizations into their federal accounts. These transfers and

contributions totaled $67,466.50. Of those 22 transfers, some

were either not itemized or lacked aggregate year-to-date totals

in disclosure reports filed with the Commission. In several

instances the contributing committee was identified incorrectly.

Although Respondents filed a comprehensive amendment to their

1984 Year-End Report to correct these reporting errors, they

failed to make such corrections in a timely manner.

Therefore, this Office recommends that the Commission find

probable cause to believe Respondents violated 2 U.s.c. S 434(b)

by failing to report these transfers and contributions accurately

0



c~t~t~*~R it tb

winco ansi ~rswor N~I~M~ !I~

identified in ae.pasia?.W 4s~qs~

Garden Grove, Cal 4 ~*ise ~ ~*
over Mr. ?hillip'~ naae.~?h~s is ~ active4

corporation in good standing in the Stet~*f ~alif*rnia ~g~4

PIRCO. Inc., but it i* located in Santa LUR. Celiforn4 and

there is no evidence that Mr. Phillips is consoected with that

company. A second corporation which initially had the name

PINCO, Inc., changed it. name to Industrial Molding Corporation

in August 1978. That company is located in Quintana, California.

and there is no evidence that Mr. Phillips had any connection

with that company either.

Respondents supported their response to the allegation of

receiving a prohibited corporate contribution with another

affidavit signed by John F. Scott, wherein he stated that he had

personal knowledge of the circumstances of the contribution from

PINCO and that an attempt to ascertain the status of PIRCO and



~a~t~b.t of thaa~v1~ 4 ~ :u~rn ~

~

~* RPUbUQR 1~tt).

there s no evidence .v.ti~1* t tbLs *Uice t~ t*UW~ the

*.d#tti@II tht flMCO was .ther than. li*ite partnership. ~ $4

p~at5 that the only indicatiOn that the contribution 
aI~ ts*~

ay have been made by a corporation vat 
the printed act#3

*p~CO' on the check. Therefore, this Office recommends that the

C0 issiOn find no probable cause 
to believe Respondents violated

2 U.S.C. S 441b with respect to the 
contribution received from

i'zwCo and Trevor Phillips.

3. aecommendatiofls Summary

Based on the foregoing, this office recommends that the..

Commission find probable cause to believe 
the West Virginia

Republican State Executive Committee 
and jack Rossi, as

treasurer, violated 2 U.S.C. S 441a(f) 
by making excessive

expenditures on behalf of the 1984 
RasSe senatorial campaigni

11 C.F.R. S 102.5(a) by making expenditures in connection 
with a

federal election from their non-federal 
accounti 2 U.S.C.



ftos ~i*cQ.

1. ~Rd p~Qbab1* @~
*tt. 3zectativR
violated 2 U.S.~
11 C1'.l* S 102.

2. rind no probable em~s
Republican State Nao~
treasurer, violated 2
contribution received

Dac

the *t Viz~toia
~. ~ *4 ~eok aoesi a.
.5.C. U 441b with tespect to the
rom PINCO and Trevor Phillips.

General Counsel

0



tIme to f12
Respondents

1. Cou*W~ U
brief on February ~, 1$W.

2. Couns.lf~r1
February 11 until F6bEU~7
begin preparation of a r*po

Counsel ,~*

state ftQS
unable to

~t time.

3. In vim of the fact that tbb ()f~ce of General
Counsel plans to recomeaud a finding of probable cause on virtu-
ally all issues in the matter under reviw, co~nsl for Respon-
dents will need until March 27, 1989, to file itt brief.

Counsel for Respondents
P.O. Box 1386
Charleston, Vest Virginia 25325-1386
(304) 347-1100

cc: Edgar F. Heiskell, III, Esq.
3. Mark Braden, 35g.
Lawrence N. Noble, 35g.
Sandra H. Robinson, Esq.

~q.



Deer Mi. ~

wbiis ~s 4
which we ree~
~ until R.ieh *~
AEter ~oB**
have granted
is due by th*0

rw1 L

exteni#O. a~nest on satch
yur response

,1

It you have aa~ qmestions. please coata#t Sandra
I. Robinson. the attorney assigned to this aetter at (202)
376-6200.

Sinc

wrence N. Noble
General Counsel
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*#E. Street, U.Z A

Gentlement

~nc1osed please find an original and nine (9) copies of Reply

o Brief of Respondent West Virginia Republican State 
Executive Corn-

mittee for filing.

Thank you for your cooperation.

- Very truly yours,

BOWLES RICE NcDAVID GRAFF & WVE

I.

Vanessa T. Valldejuli

VTV/ s km
EnclosureS

cc: Lawrence H. Noble, General Counsel
Federal Election Commission
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~ In the suinr of 19*3, ~ ~t the Pdewal IL.ctioa

~ ~Jssion (CosisSLOfl) cond~iCtS4 an a~td*~t of the activiti*S

the West Virginia Republican State 3xecutLV@ Ccittin aft%~

tweasurer, Jack Rossi (Party or R.pondent) for th.

January 1, 1983, through December 31, 1984. On March 5, 2$0~

the Party was formally advised of the findings and reco~dft~

tions of the Coissions audit staff. ?his enforcement a~tt~~?

arises from issues which were raferred to the Office of the 
Gen~

eral Counsel from that audit report.

A. Expenditures in Excess of Limitations.

1. Voter Registration and Get~Out~TheVote (GOTV).

0
The West Virginia Republican Party conducted a

registration get-out-the-Vote phone bank in conjunction 
with the

1984 election. The Party expended $5,000 for the telephone ser-

vice and $4,000 for consulting fees in connection with the phone

bank for a total of $9,000. General Counsel contends that costs

for the phone bank should be allocated to each candidate men-

tioned in the script used by the volunteer callers. 
More specif-

ically, a one-sixth proportion of the total cost for the phone

bank should be allocated to the campaign of John Raese for Sena-

tor in the amount of $1,500. Respondent maintains that the script

indicates that the major thrust of each phone call was on behalf

of the *t~pu of the Republican ticket, president Reagan and

gubernatorial candidate (now former governor), Arch Moore.



4~.~oluntear pho* be*

R~ and made a pert hti~fE G~I t~h #,#~O ~~*S4~
percent (50%) was spent on ~.ha1f *f Jh1~ch Mo(~te ~I.

boars. Altm.yer, NcCusk.y end R4I~ was *~t#~y Ji~c~
primary purpose of the phon. call. A cloeew rewtw of
script attached hereto as 3zhibit A', clearly desonstE~t~ tht
volunteers were calling principally on behalf of Arch ~Ee.

Under these facts the expenditures in connection with this phone
bank are exempt from the definition of contribution and rq4re
no allocations to any federal contribution limit as set forth in
11 CFR Section 100.7(b)(17).

The Federal Election Campaign Act permits volunteer phone

banks for a presidential candidate, state candidates (paid for by

a state account), and other federal candidates if mention of such

federal candidates is merely incidental.

2. Expenditures for Billboard Advertising.

General Counsel contends that because the expenditures made

in connection with the billboard advertisements are campaign

-2-
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eEp.a~4itiare I at*~on. &*~ the advic'0

~zi ~ RPO~ W5 *ttOnOt~5, t again amande&

0 1984 July Quarterly Report chM9ii~q t 4.~ga~atiOn of bi

expenditures as operating ,xpeE~e.s, ai~d simultaneOuSlY 4L~~4~
that total among five candidates fo~ fe4eral of f ice and

to candidates for state offices. As a reemalt Respondent did ~12~

cate $2,715.62 to the Raese campaign. Respondent inadvertently

failed to designate said allocation for the primary election.

0 The billboards in question were purchased days before the

primary election when they became available as a result of a last

minute cancellation made by the Democratic Party. The Committee

decided to take advantage of the available billboards to bolster

the entire Republican ticket.

Based on the last amended report General Counsel has made

the finding that these expenditures were made (i) in connection

with the general election of a nominee for federal office which

is prohibited by 11 C.F.R. S11O.7(b)(4), or (ii) were made on

behalf of a particular candidate as defined in 2 U.s.c. S 441

(a)(7)(B)(i), in which case the expenditures should have been

reported as a coordinated party expenditure or an in-kind contri-

bution to the Raese campaign.

-3-



to ,ict a ce:-
s~9es are st~t~*t* ~

tain ~andidato. 4ver~tuS$t 0 not iawqe any West

virginia voter to voto for John fleose or t* vOte agaiflt Jay

0 Rockefeller. There is no z~4i.dat*-speCLfLC ~l.ctioneeriIW mes-

sage. For that reason, these billboXdS a1. not subject to any

o limitation under Section 441a(d).

Respondent contends that the billboard message was to belie-

fit the Republican ticket as a whole and especially its guberna-

torial candidate, Arch Moore. (See Exhibit D attached hereto

and made a part hereof). The advertisements which were purchased

prior to the general election do not urge any West Virginian to

vote for John Raese or to vote against Jay Rockefeller. There is

no direct advocacy or candidate - specific electioneering mes-

sage. Therefore, the billboards are not subject to any limita-

tion under Section 441a(b).

-4-
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JRUWW 8WMotwlthstan4inq Wit ~9E~ ~@WW4 ~R

statutory support ~ tt~. ~ tuii~w c*s~., tue discus R oA

issues and of ficehold.t# is~ tich an imt.gr*I part of '~'ur syt*

of government and is *uc~h aE~ Asportant right that t~ liret

1$) Amendment affords the broadest possible protection to euch p~1Lt..

ical expression to assure [the J unfettered interchange of ideas.
6

Buckley v. Valeo, 424 U.S. 1, 14 (1986). Kot only do the parties

promote candidates, but they also debate the positions and quali-

fications of officeholders, sponsor policy discussions, engage in

party - building activity, and release issue - oriented mailings

to the public on topics of government and governance.

"In a republic where the people are sovereign, the ability

of the citizenry to make informed choices among candidates for

office is essential, for the identities of those who are elected

will inevitably shape the course that we follow as a nation

(IJt can hardly be doubted that the constitutional guarantee has

its fullest and most urgent application precisely to the conduct

of campaigns for political office." Id. at 14-15. Thus, speak-

ing on all these issues is fundamental to the party system and

-5-
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& PXt~'S isU ps*)~ ~onf1ict0 v~i the ~

1ev that c1eai~l~ d$.vA~*S ti* r.g~d~ted dvoeacy of caimpal

elections £rom the g~e discussion of issi*II, of fic@t~

their conduct and their vot~.s. Buckley at 42-45; Cent.W

Island Tax Rotors I~e4iateW CossLttee v. FEC, (CLITRI

F.2d 45, 53 (2nd. C2Lr. 1900).

#16

Respondent maintains that it should not be penalized for

following the erroneous advice of RAD and in any event, 
th. bill-

board expenditures are not subject to section 441a(d) 
limitations

both on statutory and constitutional grounds.

3. Newspaper Advertisements.

The party did purchase advertisements in three West 
Virginia

newspapers prior to the election with expenditures totaling

$2,060.47. The advertisements were as described in the Audit

Committee~5 findings. Although these expenditures should be

reported as either in-kind contributions or coordinated party

expenditures to the Raese campaign, the Party maintains that the

limitations imposed are unconstitutional. See Buckley v. Valeo,

supra.

-6-
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tie Raese and A1tm~ c *

B. Transfer of ~ :/~()n~Fe4eral
Coitte@S.

0

Respondent has promptly undertaken all Oteps z~equemted of it

C) by the Commission's audit report to rec~4ty the minor remaining

problems in the Field Account in regar4 to transfers of funds

from unregistered party organizations to the Party's federal 
com-

mittee most of which were not resolved by the changed status of

the Field Account.

Of the $7,670 balance which remains to be transferred,

$6,500 has already been transferred out pursuant to the audit

team's advice. Furthermore, the Committee's accountant trans-

ferred the $100 contributed by the Jefferson County Women's 
Club

and the $550 contributed by Honongalia County to Its non-federal

account in a lump sum transfer. The Committee's accountant will

-7-



h.rm4th ta~~ t~e
the Reat V~x#iuLa ~wbUc~m~ ~
D, and made a paxt her6f. *4*4 at IL ~Aarly e.t~b~*I~

that no contributions fz~o~ 1aboz~ ~aiaions or corporatioi* ~

accepted by any of th* unrst/non.t.*1 accounts 4*F)~)4-
ing the RNSBC account.

C. Itemization and Disclosure of Contz~ibutions.

Co

C) The Party agrees that it may not have itemized and
aggregated correctly and that it did not mak* corrections in a
timely manner. However, such accounting mistakes normally occur
and only total ten percent (10%) of the total transfers reviewed.
Such an amount is di minimus. A ten percent (10%) error is
indicative of the application of good accounting procedures and
demonstrates a high level of compliance with the Federal Election

Campaign Act. Additionally, the Partys attempt to make correc-
tions, however untimely, is further indicative of the Party's

good faith effort to comply with the Federal Election Campaign

Act.

The Party maintains that it should not be penalized for
di minimus mistakes in accounting.

-8-
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I~ 64

ly

on behalf of th ~9R4 ~ $ntO~t4~ ~Sp~*b;

2. 11 ~ ~ct*.on 1025%#) by aeking expendittire

in connection with a federal election fr its non-federal

account;

0 3. 2 U.S.C. Section 434(b) by falling to report cer-

tam expenditures made on behalf of federal candidates and, by

f ailing to report the receipt of certain contributions and trans-

fers accurately and in a timely manner;
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~ "~' "~"" F~ Scott ~

the undetigned authority, and after tIt~

oath did depose and say:
0,

1. That he was at all relevant ti*is 4~ad still is the
Bxecutive Director of the West Virginia R.pabiL@*n Party, Respon-

dent, in the above matter under review betot the Federal 3lec~

tion Coission, and as such, he has personal knowledge of the

- facts herein stated, and that he is duly authorized to make this

Affidavit;

2. That after due inquiry he has ascertained that:

(a) The phone bank which implemented the GOTV

drive was an all-volunteer phone bank staffed by Reagan and Arch

Moore supporters.

(b) That the volunteers called principally on

behalf of Arch Moore.
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VZRGZEZR,

~W 4ay John F. scott
Sgn.d authority, and after £*~%

Oat*R 414 depose and say:

1. That he was at all relevaiit tim *4 *tUl is the
E~.cutiv@ Director of the West Virginia R.pub1*~R ~ 

RSPOfl

dent, in the above matter under review bforin t~* A4.ral Elec-

tion Co~ission, and as such, he has personal knoviOdgO of the

facts herein stated, and that he is duly authorised to make this

Affidavit;

2. That after due inquiry he has ascertained that no

prohibited contributions (such as corporate or labor union money)

as defined by the Federal Election Campaign Act are accepted by

the following unregistered/non-federal committees.

a. Republican National State Election Committee

b. Jefferson County Women's Club
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tZWe#uE~t t t~ the #i4.v*l

t~era1 31ectIo~ C ~ 1971, as aew~d ("the Mt4.

The audit covere4 the p0t4 ef Jaaut~ 1. 1963, throu#h

December 31. 1964. Cm ~*bt~at~ 2, 19.., the Commission tdv*4

reason to believe Roapoadeots violated 2 U.S.C. ES 441a(f),

434(b)(2), 434(b)(3)(D), 434(b)(4)(3)(iv). 434(b)(6)(3)(iv), and

441bu and 11 COFOR. S 102.5(a). An investigation was

subsequently instituted in this matter. The alleged violations

ensued from a voter registration/get-out-the-vote drive conducted

during the 1964 election cycle that resulted in excessive

expenditures on behalf of federal candidates, certain reporting

errors, and certain prohibited financial transactions that

occurred in both federal and non-federal accounts.

II. ANALYSIS

This Office relies primarily on its legal analysis set forth

in its Brief to Respondents signed February 2, 1989. One change

in this Office's recommendations, discussed below, is also made

due to additional information provided by Respondents in their
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saudidates inRt~4~ t* UI~ ~rtpti k~t* ~**~t$~

h* inntAa af .e~*k ~ we~ aaoimszaa sus ~uu~ ~

of the phone batik ~ the 3e~au presidential and AvOh M~ve

gubernatorial caap~4ns. Respondents futther state that ~be

phon. bank was operated by volunteers. Ru addition, atta@hed to

Respondents Reply Brief was an affidavit signed by John F. Scott,

Uzecutive Director of the West Virginia Republican Party, wherein

he declared that national party funds were not used to pay for

the phone bank activity.

Respondents assertions do not comport with the evidence in

this matter. It was determined by the Commission earlier in this

matter that at least $4,000 of the total $9,000 expended for the

GOTV activity was transferred from the Republican National

Committee (RNC) for such purpose. It was determined that the

Field Account was financed primarily with transfers from the INC

1. Mr. Raese lost the general election with 48% of the vote to
the Democratic candidate, Jay Rockefeller. Kr. Rockefeller was
also the incumbent governor of West Virginia at the time of the
1984 elections.



Whe *.a

Z@ftt Sail, Cb.igWab* of the ~o&t~u~*~ ~4.*

the iRterrogatories were sigae by *w,~ 5~#~t, *1~howh not ~4r

oath. Attached to the responses were ~ons of the Zetter*

referenced above. The letter dated October 3, 2904, was
0

identified by sespondents as evidence of the $4,000 transfer from

the INC "for the GOTV activity". The letter itself begins with

o the sentence, "(tihe Republican National Committee is pleased to

- send this check in the amount of $4,000 for your voter turnout

operation ... " As noted in this Office's Brief, Respondents also

offered as an explanation that they considered the GOTV activity

to be for the benefit of the gubernatorial candidate, and that

they were not aware of the mention of federal candidates in the

phone script until the Commission audit.

Regardless of the use of national party funds to pay for

expenses connected with the GOTV activity, it is the position of

this Office that the identification of the candidates in the

telephone script was more than incidental and required allocation



4vt~0Lw~# 4L6 ~

they a~. pr@teete4 b~ t~r~t Aa~eat r)~W~ ~W

speech. This Ofttc. w.1t#~ so it an4ysis sot *~rth~ to it~* ~i*~

vith respect to this issue.

aespondents further cQntend that the adverti5~eM5 wre ~O?

6
the benefit of the gubernatorial candidate, arch bore, and that

they inadvertently failed to designate them for the primary

election as the billboards were purchased prior to that election.

As stated in our Brief, the advertisements identified by name the

opposing party's senatorial candidate and criticized his record

as the incumbent governor of West Virginia. It was noted that

Mr. Rockefeller had not held a federal office at the time of the

1984 election, such that criticism of his role as a public

official was limited to his term as governor of the state. The

billboards were displayed approximately three days before the

primary election and approximately 30 days after that election.
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S R~t ~ t*41Z4 ~p~t ~%~: ~

.~omaow0W E9.rt** t ~ ~~kseia *. ~

Respondents did not a44r*ss the fact that #11 of the

disburseaeftts for the 00W activity, discussed abov*, v.te'~e

from the Field Account.

5. Reporting Errors

Respondents asserted that the reporting errors alleged in

connection vith the federal candidates are unfounded. 
This

Office relies on its analysis set forth in its Brief.

Therefore, this Office recommends that the Commission find

probable cause to believe Respondents violated 2 U.s.c.

SS 441a(f) and 434(b), and 11 C.F.R. S 102.5(a).

B. Transfers of Funds from unregistered/Non-federal Committees

Respondents attached a second affidavit signed by Kr. 
Scott

to their Reply Brief. In that affidavit Kr. Scott included the

Republican National State Election Committee (RNSEC") 
in the

list of unregistered, nonfederal organizations that had
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*~t9 -~ 
42~' 2i4

s~* tMe **ft..s rtC* bO

the kVp oE ~ E~9iVd from the SMSUC w*

zt was noted thee Mt W~et Virginia state election 1a~jt#

labor oraaiStiOfl# to contribute to election campeig~~. Sese4

on the additional iat*wmation, this Office now recoE~6 thet

the CouSisSiWl find no probable cause to believe a.sp*~mMs

violated 2 U.S.C. S 441b and 11 C.F.R. S 102.5(a) with repect to

this financial activity.

C. ItemiustiOti and Disclosure of Contributions

Respondents acknovledge that there was a mistake in 
their

accounting that contributed to reporting errors with 
regard to

transfers and contributions received during the audited 
period.

This Office relies on its analysis set forth in its 
Brief. This

Office recommends that the Commission find probable 
cause to

believe Respondents violated 2 U.S.C. S 434(b) by failing to

report certain transfers and contributions accurately 
and in a

timely manner.



eo

0
C. .

Iv. -

1. iJnd probable cause to believe that West Virginia State
Executive Committee and Jack Rossi, as treasurer, violated
2 U.S.C. SS 441a(f) and 434(b)i and 11 c.r.a. S 102.5(a).



,2



'1

W

4

cause

tre3@~W, ~iOlRt.4 2 U.s.c.
S 441a(f).

0 comaissioners McDonald, McQary, and Thomas
voted affirmatively for the motioni
Cissioners Aikens, Elliott, and Josef iak
dissented.

2. Decsded bY a vote of 5ml to find probable
cause to believe that West Virginia Republican
State Executive Committee and Jack Rossi, as
treasurer, violated 2 U.S.C. S 434(b) and
11 C.7.R. S 102.5(a).

Cosumissioners Elliott, Josef jak, McDonald,
McGarry, and Thomas voted affirmatively for
the decision; Commissioner Aikens dissented.

(continued)



v~iw~
~ 1'

fo~ the dino~i ~

General Couns*l'* report dated Jtily 3,

Commissioners 3lLUott, Josef iak, McDOflAld,
McGarry, and Thomas voted affirmatively for the

0 decision; commissioner Aikens dissented.

5. Decided by a vote of 6-0 to request the General
Counsel to circulate the amended conciliation
agreement for final approval on a tally vote
basis.

Commissioners Aikens, Elliott, Josef iak~
McDonald, McGarry, and Thomas voted affirma
tively for the decision.

Attest:

Date Marjorie W. Emmons
Secretary of the Commission



dIrected ~

fit. Cm~~d4sI Nwt~t ~Ntt*~ ~t tbs rpvtsed docftt5

be cIrculated for LiMI I ~4 t~1~)7 . bali.. The

revised documents are atta~4Id t~t the Ce~i*tt.RUS

consideration. Ybe teviaed documents have been marked to

indicate where revisions wre made. A co~ of the initial

Conciliation Agreement has been marked and attached to facilitate

a comparison of the two versions.
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Vest Vix~in,~I* U~pablLaAti State Bxout~* Cam~t~~

Jack Roast, ss treasurer, as recosp.n44 in tt*~44

CounseV a Deport to the~ Commission dated Anqiast it

commissioners Elliott, Josef iak, McDonald. au4 ~hoSas

voted affirmatively for the decision; Commissioner Aikens

dissented and Commissioner McGarry did not cast a vote.

Attest:

Date ar jo
Secretary of the Commission

Received in the Secretariat:Tuesday, August 15, 1989 at 9:03 a.m.
Circulated to the Commission: Tuesday, August 15, 1989 at 4:00 p.m.
Deadline for vote: Thursday, August 17, 1989 at 4:00 p.m.

cmi
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On August 1. 1St,. tIW

that there is pr*ah)* .a.
virginia Republican State ~

0 treasurer, violated 2 U.S.C. 54 *~h tederal
Election Campaign Act of 1972~ ~0
S 102.5(a), a provision of C~S candidates,

o with certain expenditures made an bebal
disbursements from a non-feder~lCC ~ ~ @maection with
federal election activity, and c.rt#i~#*!QttiSI etr@ts. On that
same date, the Comeission found no ca*se to believe your
clients violated 2 U.S.C. S 441b and U CJ.3. S 102.5(a). in
connection with the receipt of apparent prohibited funds and
depositing such funds in a federal account. The Comission was

equally divided on whether to find probable cause to believe your
clients violated 2 U.S.C. S 441a(f).

The commission has a duty to attempt to correct violations

for a period of 30 to 90 days by informal methods of conference.
conciliation, and persuasion. and by entering into a conciliation
agreement with a respondent. If we are unable to reach an
agreement during that period, the Commission may institute a.
civil suit in United States District Court and seek payment of 

a
civil penalty.



~4~1n4
~ I
1,~d to S ~tt@tr

w Wy U

.uce 3 blA
General Counsel

Inclosure
Conciliation Agree3ent



~jT~vjtt~iu 15 ~ *1 tills

0. *b@uld yubav@ ear questions please c~w&t*~t Ssndf a 5.
aobiason~ the attorney assigned to this sattit. it (202)

376-8200. 
/



o As a result of my raj~t. I r.4~4£ oopy of the pro sed~*~N4W.tiOP qreemeflt

and a copy of your ltter ~te& ~ 22, 19fl, to J. ~*~s4).m.. Esquire. I

receivd this frau 3*.. P*io~ pm ~tober 9, 19W.

In regard to the proposed o.mciUat~on agreement, please d4.t. my name from any

- proceedings or actions toward or against the Vest VtE~gInia flepublican State
Executive Comittee.

Since I did not be~iim t~a Trea~ri~r of the Wes~ Virginia flanublican State

Executive Co~ttee uat4l Sapt~ar 22.. 1987~ it ~ iai~le ~or - to agree that
T violated any lava. et~tIite~ or r~ipalations in conjume~io~i widi the 1984 elect~Inti

and the related cainia4gn a~ti~it~iea that were con&a~t$ by tb~e former Vest Virginia

Remiblican State 3waetqt~ Ca~itt.ee Chairman and Treasurer. I must emphasize,

that I was not a ms~er of, nor did I serve in any capacity for the West Virginia
Republican State Executive Camittee prior to Septe~er 22, 1987. Based on this,
for me to agree that I, as Treasurer, violated a law in connection vith the 1984

election campaign, would be tantamount to being untruthful.
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JR/SI.
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- t@~ 0WR~
p)*ss. b advised th.~ .1
pmition as Trssutet o~ d~.1

lb. flO identificatleu mi~r
000081802.

0. R~Qi t429,
Should you need to conta@t - . you u
~sr1eston, West Virginia 25129 or

JR/ag.

cc: Edgar F. Heiskell, III



i~t ~

~ '~o~tssioa ~ fotie $~*b~Z* ~.u* t~
iA~

Republican State 3*ec~tiV~ ~~ittee *~ ~

C
(lespondents), 2 U.SC. 434(b) ~

S 102.5(a). These findings were made in conrn#tioth vith ce~t&in

expenditures made by Respondents on behalf of fedLfta)~ @4~n4t4.te5,

0 disbursements from a non-federal account made in connection with

federal election activity, and certain reporting errors. On that

same date, the Commission found no probable cause to believe

Respondents violated 2 U.s.c. S 441b and 11 c.r.a. S 102.5(a) in

connection with the receipt of apparent prohibited funds and

depositing such funds in their federal account. The Commission

was equally divided on whether to find probable cause to believe

Respondents violated 2 U.S.C. S 441a(f). On August 17, 1989, the

Commission approved a revised conciliation agreement and letter,

which was mailed to Respondents' counsel on August 22, 1989.

Subsequent to the Commission's finding of probable cause to

believe a violation had occurred, Mr. Rossi resigned as treasurer



K

On December 4, l~S9, the Committee filed an aUndd

statement of org~nizatiQfl naming an acting treWI~#t~ ~bert W.
0

DeVaul. Staff also contacted Respondents' counsel to discuss the

conciliation agreement.



0

The Act provides for a period of conciliation efforts to



U.

Let of West Yirinia
its t'reas~arer.Stat.

a. A~p* 0t the att.ched co~anterprOposSI and letter.

3. Authorise the Office of the General Counsel to file a
civil suit for relief in United States District Court agaiwi~t
Vest Virginia lepublican State gxecutive Comaittee and its
treasurer, if they do not accept the counterproposal vithin 15
days of receipt.

'IDate

Attachments
1. Respondent's counteroffer
2. Proposed counterproposal and letter

Staff Assigned: Sandra H. Robinson
Jeff Long

co

0



44 t~ ?*~P4~ a~t~ORR

1. R~iqCt th* ~ of West Virg1n~~

*Q~ab~t~au Stat* 3xee~ative C~m~ttte# 4

0
2. Appove the counterproposal and letter

recomnended it~ the FEC Gneral Counsel's
report dated February 6. 1990, subject to
amendment of the counterproposal,

(continued)



at*t accept tke c*~ant4
fifteen days of reeci

CoaaissiOflecs Elliott, Josef iak, NcGa~

affireatively for the decisions Co

is and McDonald were not present at the

Attest:

Date
0

*0



Althouqh I am hopeful
that this matter can be settled through a conciliation agreement,
please be advised that in the absence of your client's acceptance
of the enclosed agreement within 15 days. the Commission has
authorized this Office to institute a civil suit in the U.S.
District Court.
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S*3SJ3C?~ Stit &utho~1t~
8t~t@ hiecutiV*

On February 13. 2i9@
of the General Counsel to t
Republican State gzecutiv~
Committee) if the ComaS.

final counterproposal of a rftt within 18 days
of receipt.

On March 13, 1990, a respa~.e w ~.#tved hoin counsel
O for the Committee, essentially re1*~tag the Comiesions

final counteroffer but making an a44~ioaal counteroffer.

Further negotiations vith the committee appeared to be
proving successful, and a verbal agr~euent on a vritten
settlement of the matter was reachinG on Ray 14, 1990. Counsel
for the Committee signed the agreement and returned it to
this Office. However, before the agreement vas received by
the Office of General Counsel, the Committee's counsel contacted
this Office and informed us that his clients were withdrawing
the agreement. Essentially, according to counsel, the Committee
chairman had expected to raise sufficient funds to pay the
minimal civil penalty, but was finding himself unable to do so.



tWL~WM,553V#
WSS ~UO~WSRIIWW~i thiS
1966 reason to be~As~e fiwz4iiign 4
probeble cause ~ by the ~
trea.u~*t wh#ft to CQnC4~
the treasurer at' ~ Ic ca~se,
person to be named in the suit.
there has not bees a treasurer ni

~A~@f th Fe
~ 1. lt8~

~ ~it resigned as
Since tosa~ m

the appropriCt#
~@r, he has resigned and
to replace him.

The Committee has designated n act4sg treasurer, who could

be named in the suit if the CommisSion were to reopen the MUU and

find probable cause against him, This treasurer will very likely
be replaced at the State convention in July, which would
necessitate another reopening of the RUR, a new probable cause

finding, and a new suit authorization. In light of the fact that

Rossi resigned in the face of a potential suit authorization,
there is a basis to suspect that a new treasurer might well do

the same. Therefore, in order to avoid what might become an

endless circle of resignations and reauthorizations in this case,

suit should be authorized against the Committee alone. Because

this is a state party Committee, whose structure and existence is

governed by state law, there is no reason to suspect that the

Committee will terminate as a reaction to our suit.

Although it should continue to be the policy of the

Commission to name the treasurer as a codefendant in suits to

enforce the Act, in this particular matter, application of the
policy is unnecessary and counterproductive.

RECONNENDATION

Authorize the Office of the General Counsel to file a civil



K
?ta

I.,

a
0

0
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1.
~o tAle a

t agaAt~t west wit
ative Committee.

2. Approve the Notification letter attached
to the General Counsel's report dtd
July 2. 1990. sublect to amendment as
agreed in the meeting.

Commissioners Elliott, Josef iak, RcGarry, and thomas

voted affirmatively for the decision; Commissioner Aikens

dissented; Commissioner RcDonald was not present.

Attest:

7-11-90
Date

S. etary of the Commission

0



o~&r inb~ ;,

action for rU

Aithoughit
resolve this m5ttOE~
consent to the agSt10~~
Comaiss ion for app~Wal. '.Th~
Commission authorise4 tbe *0MM
action for relief in the Us*~
the West Virginia Republican

Sh9uld you have any qu.
settle this matter prior to ~i
Fitzgerald, Assistant Generti
within five days of your rece

in

~i~iiZ4 be able to~ withdrew
to the

~1E l~R*, the
$netitute a civil
~t Court against
Committee.

ouid you vish to
coRtact David
(Z03) 376-8200,

letter.

N. Noble
General Counsel



*t*t* ~t$V@ Co33it~t*~ (#p~t ~@ the exp~ei

a~atborttz ~%anted the CoUs*5$W~ )474*)(6) and

309(a)(4)(A) of the Federal £l#~t ptgn Mt of 1971, as
/ ~.

amnd*4 (the "Act or "FBCA), ~od5~t*d at I U.S.C. S 437d(a)(4

and 437g(a)(6)(A).

This Court has original jurisdiction over this suit

pursuant to 28 U.S.C. s 1345 as an action brought by an agency

of the United States expressly authorized to sue by an Act of

Congress. venue is properly found in the Southern District of

West Virginia in accord vith 2 U.S.C. S 437g(a)(6)(A) as the

defendant can be found, resides, or transacts business in this

district. The plaintiff Commission has satisfied all

jurisdictional requireuutents which are prerequisites to filing

this suit.

PS

0



* - ~

~t1~ ~ in tht$it~ tt~t e~4wt* ~*

obt~tn judici~1 *#~toccesent of the Act. ~) U.54. ~8$ 437c'Ib)41)

and 437d(e).

2. Defendant Vest Virginia Repub~c~n State RxeCutive

Committee is a multicandidate political coemittee within

the meaning of 2 U.S.C. SS 431(4)(C) and 441a(a)(4). a State

Committee within the meaning of 2 U.S.C. S 431(15). and a

political party within the imeaning of 2 u.s.c. S 431(16).

Thomas D. Winter was the treasurer of the West Virginia

Republican State Executive Committee from August. 1963 to

July 19, 1986. See 2 U.S.C. S 432.

3. Pursuant to 2 U.S.C. s 434(b). treasurers of

political committees are required to file periodic reports of

contributions and expenditures on behalf of federal candidates.

4. Pursuant to 2 U.S.C. S 431(8)(B)(xii) and



candidtte(*) j*

5. Def*ndaut S~~4 in~4~~L~
cot~ttueted a vot#~ ~~#t4t4~~t

the vote drive in $epteabr 1984 i~ ~oa~eett~io vt4b t~ 1914

elections that included a phone bank. Defendant spWit a total
0

of $9,000 for the phone bank. The script of the phoRe bank

included statements that identified by name and office sought,

several state and federal candidates. These statements vere

not incidental.

6. Defendant tailed to report the expenditures for

the phone bank as allocated to the House and Senate candidates

mentioned in the script.

7. Defendant violated 2 U.S.C. S 434(b), by failing to

report the expenditures for the phone bank as allocated to the

House and Senate candidates in the script.



p*#~.*fr 5, at Wit

Dollars ($1,500) as veil me a~vep.per advertis.mumts $ Two

Thousand Sixty Dollars and Forty-Seven Cents ($2,4~*.47). for

a total of Three Thousand Five hundred Sixty boilers apd

Forty-Seven Cents ($3,560.47) expended on behalf of John Raese.

11. Defendant made disbursements on behalf of federal

candidates from its non-federal account to make payments for

the phone bank activity described in paragraph 5 and for the

newspaper advertisements described in paragraph 10.

12. Defendant violated 11 C.F.R. S 102.5(a) by making

disbursements on behalf of federal candidates from its

non-federal account to make payments for phone bank activity

and newspaper advertisements.

13. Pursuant to 2 U.s.c. S 434(b), treasurers of

political committees must report expenditures in separate



Voti A *w~ww~y*~wr Ot~
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15. ~*f.nd~wt r.p~cted the.. d1#bvrs.aeats as

*itpeodIttt~e ri~41#@r tb~n *:9e~4itaf*$ tei connection w~~e

general electiQa campaign of a candidate for federal ot~~e.

16. Defendant violated 2 U.S.C. S 434(b) by incorrectly

reporting expenditures for a federal candidate.

17. 2 U.s.c. S 434(b)(4) requires that each report filed
0

with the Commission by any committee other than an authorised

committee shall disclose the total amount of contributions

made to other political committees. 2 U.s.c. S 434(b)(5)

requires that the disclosure include the name and address of

the committee, together with the date and amount of any such

contribution. 2 U.s.c. S 434(b)(3) requires the identification

of each affiliated committee which makes a transfer to the

reporting committee during the reporting period. Where the

committee is a political party committee, pursuant to 2 U.S.C.

S 434(b)(2) and (b)(3) each transfer of funds to the reporting



t~%hR*f.rs .w*
f ~mm1tt~b~ ~

Fo~ir Htrn4te4
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Cents ($47,444.50) in 1984.

19. ~*fendsnt f#1~*4 to itemiac certain of these

transfersaE'd failed t* provide aggregate year-to-date totals

0 iti their finan~ia1 disclosure reports filed with the Commission.

20. Defendant violated 2 u.s.c. S 434(b) by failing to
0

correctly report transfers and contributions.

21. Defevhdant~ contendSthat the violations were not

knowingly and willfully made.

Therefore, it is ORDERED. ADJUDGED AND DECREED:

1. That Defendant violated 2 U.s.c. S 434(b), by failing

to report the expenditures for the phone bank as allocated to

the House and Senate candidates in the script;



*f ?vo Tb.~ ~4~44~4#) f~C t~ ~@ *9V~@L~9R5e

to b due oa tt*~ $~1~*#~ 4et* of ***

6. That ~ Vet Virginia RQ~bliC~fl State

gc.~utiv. Committee is p~rmanent1y enjoined from failing 
to

report expenditures for federal candidate as being allocated

to those candidates in violation of 2 U.SC. S 434(b); from

making disbursements on behalf of federal candidates from its

non-federal account in violation of 11 C.F.R. S 102.5(a); from

incorrectly reporting expenditures for a federal candidate in

violation of 2 U.S.C. S 434(b); and from failing to correctly

report transfers and contributions in violation of 2 U.S.C.

S 434(b); and

0
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Associate General Counsel

Assistant General Counsel

Co cen N
Attorney

FOR THE PLAINTIFF
FEDERAL ELECTION COFIHISS ION
999 E Street, N.W.
Washington, D.C. 20463
(202) 376-8200

P03 TIlE DEFEW~ANT
WEST VIRGINIA REPUBLICAN

STATE EXECUTIVE COMMITTEE
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a WASHINGTON. .C. 20*3

TO: CORN ISS IONERB
STAFF DIRECTOR
GENERAL COUNSEL

\COMMISSION SECRETAIRY

'NJ DATE: JUNE 27, 1991

- SUBJECT: STATEMENT OF REASONS FOR MUR 2370

~Attached is a copy of the Statement of Reasons in

O MUR 2370 signed by Commissioners Elliott and Josefiak.

r This was received in the Commission Secretary's office

on Wednesday, June 26, 1991 at 5:34.



STATERENT OF REASONS

CoinLssioners Lee Ann Elliott and Thomas J..0 Josef lak

In the Ratter of )

west Virginia Republican ) RU 2370
State Ezecutive Committee, and )

)
Jack Rossi, as treasurer )

1. Comission Action

On August 1, 1989, by a 3 to 3 vote, the Federal Election

Commission declined to approve the recommendation of the General

Counsel to find probable cause to believe that the West Virginia

Republican State Executive Committee and Jack Rossi, as treasurer,

violated 2 U.S.C. S44la(f) by making an excessive contribution to a

candidate for Federal office. At issue was whether expenditures by

the state party for billboard advertisements were party "operating

expenditures" or constituted contributions to the party's candidate

for U.S. Senate subject to limitation under 2 U.S.C. S441a(a)(2)(A)

and S441a(d)(3)(A). \

1. Pursuant to 2 U.S.C. S44la(d)(3)(A), the national committee
and state committee of a political party are each permitted to
make expenditures (commonly called "coordinated expenditures")
in connection with the general election campaign of a candidate
for U.S. Senate in a state, who is affiliated with the party,
in an amount equal to the greater of $20,000 or two cents
multiplied by the voting age population of the respective
state. In 1984 in West Virginia, the expenditure limitation
for U.S. Senate candidates was $57,570.

Pursuant to 2 U.S.C. S44la(a)(2)(A), a multicandidate political
committee (including political party committees) may not make
contributions to any candidate or his authorized commmittee
with respect to any election for Federal office which, in the
aggregate, exceed $5000. (footnote continued >J
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On the same date, the Commission voted to find probable cause

to believe the respondents violated 11 CYR S102.5(a) by using funds

from a non-Federal account to pay expenses incurred in a telephone

bank operation undertaken on behalf of certain Federal and non-Federal

candidates, and violated 2 U.S.C. S434(b) by failing to report those

payments. The Commission approved a proposed conciliation agreement

and civil penalty based on these violations. \

We voted against finding respondents in violation of S44la(d),s

expenditure limitations regarding payments for the billboards, and

voted for finding respondents in violation of the Act and Commission

em regulations regarding the telephone bank activity. Nov that the file

\ has recently closed in this matter, we can explain why our position

in this case was consistent with Commission precedent and reasonable

o statutory interpretation.

' 2. S441a(d) Expenditure Limits and Commission Precedent
C-) In 1974, Congress recognized its pending campaign finance

r legislation provided parties inadequate opportunities to contribute to

(Footnote 1 continued from previous page)

Pursuant to 2 U.S.C. S434(b)(4), political committees must
report all disbursements according to eight categories. See
also 11 CFR 104.3(b)(l) and FEC Form 3X. For party committees,
the "operating expenditures" category includes disbursements
for polling, travel, telephone banks, catering, media, rent,
personnel, overhead, fundraising, training seminars, get-out-
the-vote and registration drives and other day-to-day costs
not directly attributable to any particular candidate.
See 11 CFR 104.3(b)(3)(i), 106.1(c) and 110.8(e).

2. The vote on these motions was 5 to 1 (Commissioner Aikens
dissenting). The Commission also voted unanimously to find
no probable cause to believe the party committee violated
2 U.S.C. 5441b and 11 CFR 5102.5(a) with respect to the
receipt of contributions from certain organizations.
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their candidates. Accordingly, Congress enacted 5441a(d) to give
national and state parties an additional means of providing support

for their candidates. See S. Rep. No. 689, 93rd Cong., 2d Sees. 15

(1974), reprinted in the Legislative History of the Federal Election

Campaign Act Amendments of 1974, 111 (GPO 1977); H.R. Rep. NO. 1057,

94th Cong., 2d Sees. 59 (1976), reprinted in Legislative History of

the Federal Election Campaign Act Amendments of 1976, 1053 (GPO 1977).

By the provision's terms (see Footnote 1), Congress only requires

political party committees allocate those expenditures made "in

connection with" a party nominee's "general election campaign" to this

~limit. 2 U.S.C. S441a(d). \3 Those expenditures not attributable to

,\p specific candidates would still be reported as "operating expenditure"

- and not subject to any limit. (See Footnote 1 and citations therein).

Lr The Commission described a two-part test for identifying which

party communications are allocable under S44la(d) in Advisory Opinion
C)

1985-14. Citing its prior conclusion in Advisory Opinion 1984-15, the

Commission stated:

.... [T~he limitations of S441a(d) would apply where the
communication both (1) depicted a clearly identified candidate

. and (2) conveyed an electioneering message. See also Advisory
Opinion 1978-46. Under the Act and regulations, a candidate
is clearly identified if his or her name or likeness appears
or if his or her identity is apparent by unambiguous reference.
2 U.S.C. 5431(18); 11 CFR 106.1(d). Electioneering messages
include statements "designed to urge the public to elect a
certain candidate or party." United States v. Auto Workers,
352 U.S. 567, 587 (1957); see Advisory Opinion 1984-62.

3. Although the statute speaks of "coordinated" expenditures made
for a candidate's "general election campaign," the Commission
does not require the expenditure actually be coordinated with
the benefited candidate, nor do we require the party making
the expenditure to have necessarily selected a general
election nominee. In fact, the Commmission allows a party
committee to make its expenditures under $441a(d) before the
primary election. Advisory Opinions 1984-15 and 1985-14.
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Together, these two essential components of "clearly identified
candidate" and "electioneering message" are sometimes called the

"electioneering standard" for attributing party expenditures as

coordinated expenditures on behalf of candidates under S44la(d).

The result in Advisory Opinion 1985-14 illustrates the

allocation distinctions drawn by this standard. Zn 1985-14, the

requestor provided alternative proposed scripts for radio and

television advertisements critical of the other political party and

its officeholders, and asked which would be allocable to S44la(d) and

) which would not. A majority of the Commission concluded the proposed

) advertisements using a tagline "the Republicans in Congress," either

' with or without a proposed "Vote Democratic" statement Nor other

Th electioneering message," would not be subject to the limitations of

t $441a(d), and that advertisements using a tagline "your Republican

Congressman" without the "Vote Democratic" statement would also not be

r subject to contribution limits. The Commission split its vote on

v whether advertisements using the tagline "your Republican Congressman"

-- with a "Vote Democratic" statement would be attributed to the limits

of S441a(d).

It is important to note the Commission's conclusions in Advisory

Opinion 1985-14 did not find the advertisements to be within the reach

of S44la(d) limitations if they lacked either (or both) elements of

the electioneering standard within the message of the communication.

By that standard, mere criticism of a clearly identified candidate

without an electioneering message would not bring the ads within

S44la(d)'s limits. A partisan electioneering statement ("Vote
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Democratic") without some reference to a clearly identified candidate

("your Republican Congressman") was also insufficient to attribute the

ads as contributions to specific candidates.

Further, we note the operative "electioneering message" in

Advisory Opinion 1986-14 ("Vote Democratic") was an explicit partisan

appeal for an election-related action. In applying the electioneering

standard in cases involving S44la(d), the Commission has gradually

broadened that component to encompass virtually any direct references

to elections, campaigns, candidates, voting or voters. See, e.g.,
MURs 2116 and 2186. \4 Clearly, however, the electioneering standard

is not satisfied by an advertisement merely bestowing praise or

*! criticism upon an officeholder, if unaccompanied by an electioneering

message. Nor is it of legal significance that such an ad may be

generally intended by its sponsor to discourage support for that

officeholder or "influence" an election (we can safely assume the

general "purpose" of party activity).

4. In MUR 2116, we voted against attributing to S44la(d) limits
the cost of a political party mailer that criticized the~official conduct of then-Congressman Ferdinand St Germain.
The mailer contained "no references to voters or voting, no
mention of any upcoming election or political campaign, no
mention of political contributions and no partisan appeals."
MUR 2116 Statement of Reasons (Commissioners Elliott and
Jose fiak).

In MUR 2186, we voted to attribute to S441a(d) limits only
one of four political party advertisements critical of the
legislative record of then-Congressman Tim Wirth. While all
the ads criticized his record as an officeholder, only one
included the language "MTim Wirth has the right to run for the
Senate, but he does not have the right to change the facts."
That reference to his Senate campaign is precisely the type
of language requiring allocation of the advertisements to the
limits of S44la(d), pursuant to the Commission's reasoning in
Advisory Opinion 1985-14, and without which no electioneering
message is present.
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The Commissions electioneering standard is only met, and
application of S44l8(d) triggered, if references to clearly identified

candidates are joined by references to voting or elections or similar

language in the communication -- an "electioneering message" placing

discussion of officeholders or candidates in an unmistakably election-

related context. These references must be explicit and objectively

recognizable, not merely inferred, implicit or presumed.

Where, as with respect to S44la(d) expenditures, the Commission

has taken the laudable step of proclaiming an objective standard, we

believe the Commission should stick to that standard or enunciate a

new, prospective one. The Commission should not backslide into

. subjective speculation as to the particular intent or motive behind

- party activity, nor retreat to vague, we-know-it-when-we-see-it

,f) determinations on a case-by-case basis.

3. Billboards

The West Virginia Republican party committee spent $21,733 in

May and June of 1984 to place billboards containing two separate

messages: "16%... Highest Unemployment in the U.S. Just part of Jay's

~record for West Virginia." and "Biggest Tax Increase in State History.

Just part of Jay's record for West Virginia." The General Counsel

recommended the Commission allocate the billboard advertisement costs

to the state party's S44la(d) coordinated expenditure limit for the

Republican candidate for U.S. Senate, whose opponent was then-Governor

Jay Rockefeller. Attributing those costs to the Senate campaign would

result in the party committee having made an excessive contribution to

its candidate, John Raese.
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In their response to the General Counsel's brief, the West

Virginia Republican party committee described why the expenditures

were made:

...[T~he billboard message was to benefit the Republican ticket
as a whole and especially its gubernatorial candidate, Arch
Moore...

The West Virginia Republican Palrty made the political decision
that then-Governor Rockefeller's leadership, or lack thereof,
should be the major focus of the Republican Party's campaign in
West Virginia in 1984. It was the opinion of the West Virginia
Republican Party that Jay Rockefeller and his Democratic
administration and the Democratic State Legislature had damaged
the State of west virginia. This particular advertising project
was designed to discuss the issue of Rockefeller's record as
governor, to assist all Republican office holders and seekers,

~and was a key component of Arch Moore's gubernatorial campaign.
One of the principal themes of the Moore campaign was attacking

' "Jay's record for West Virginia."

ThThe party comittee also argued the legal perspective from which

If) its activity should be viewed:

0- The advertisements which were purchased prior to the general
election do not urge any West Virginian to vote for John Raesewr or to vote against Jay Rockefeller. There is no direct advocacy

.. or candidate-specific electioneering message. Therefore, the
billboards are not subject to any limitation under Section

_ 441a(d)...

~The Supreme Court has stated that the Commission cannot
constitutionally regulate the discussion of all public issues
even if the discussion "draws in candidates and their positions,
their voting records and other office conduct." Buckey Cv.
Valeo, 424 U.S. 1 (1976)) at 42 n. 50 (emphasis added). -
Although the discussion of issues "naturally and inexorably..
exert~s) some influence on voting at elections" the Commission
may only regulate those communications which, at a minimum,
contain an electioneering message urging the public to vote for
a particular candidate or party. Id. Limiting a party's issue-
oriented speech conflicts with the--'ecisional law that clearly
divides the regulated advocacy of campaigns and elections from
the free discussion of issues, officeholders, their conduct and
their votes. Buckley at 42-45; enrlonIsadTax Reform
Immediately Committe v. FEC (CIRM,66F.d4,5 2d
Cir. 1980).
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we joined Commissioner Aikens in rejecting the recommendation of

the General Counsel to find probable cause the respondents violated

the S44la(d)'s limits on coordinated expenditures by not allocating

the costs of these billboards to the Republican candidate for Senate.

We agreed with the party comittee that its billboard activity did not

fall within the Commission's electioneering standard for attribution

as an expenditure on behalf of a specific candidate, and were properly

reportable as "operating expenditures." Although the billboards were

clearly critical of then-Governor Rockefeller's ("Jay's") record,

their message did not contain any language regarding voting or

elections, or any electioneering message, to place such criticism

, 1 in a context urging a vote for a particular candidate. \

.... The General Counsel's legal analysis in this matter was a clear

tf effort to backpeddle from the Commission's stated position in Advisory

Opinions 1984-15 and 1985-14 and to abandon an objective measure for

C S441a(d) expenditures. \6 The Counsel's brief glossed over the ads'

lack of any words referring to voters or elections. The analysis

.__ imputed an electioneering message from the generally election-related

, purpose of political party advertising. Coupled with the reference to

5. We agreed with our colleagues the reference to "Jay" in the
billboards was sufficient to meet the standard's requirement
for a "clearly identified candidate." See Advisory Opinion
1985-14.

6. For example, the General Counsel's brief stated "it was not
necessary that the billboard advertisements identify the
political party of Jay Rockefeller, as such information was
common knowledge." OGC Brief at 10. While that conjecture
may be factually accurate, it would demolish Commission
precedent to suggest public awareness of an officeholder's
party affiliation constitutes or implies an "electioneering
message" in any commnunication regarding that officeholder.
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a clearly identified candidate, the General Counsel pronounced the

standard created by the Commission in Advisory Opinion 1985-14 to be

satisfied. \7 In our opinion, the words of these advertisements do

not support that conclusion. Since the billboards' language merely

criticized the record of a public officeholder without any reference

to elections, campaigns, candidates, votinq or voters. Although we

may impute a general intent of the party to influence elections, the

face of these ads did not urge a vote for any Federal candidate.

Importantly, the electioneering standard does not invite the

~Commaission to review all the surrounding facts and circumstances to

~find evidence for inferring an electioneering motive by the political

' ' party financing the communication. \8 The standard of 1985-14

7. The General Counsel's brief (at 10-11) also inexplicably mixed
in "independent expenditure" analysis. Although noting party

~committees are not permitted to make independent expenditures
on behalf of their candidates, the analysis improperly

r suggested these expenditures would be attributable to specific
candidates if failing the regulatory test for "independence" --

~i.e., if "coordinated" with a candidate. That backhanded
analytical approach is totally inappropriate, however, for

-- reviewing activity alleged to be "coordinated expenditures."
~Expenditures which on their face are outside the reach of the

electioneering standard of S441a(d) do not change their legal
character if made with the approval or in consultation with
the party's candidates. Coordination with candidates can be
fairly assumed without affecting the legal consequence of party
expenditures. Their legal character is determined by the
objective qualities of the expenditures themselves -- the
content of communications.

8. The correctness of our application here of the objective
"electioneering standard" is supported by the subjective
purpose argued by the respondents, i.e., the record of the
Democratic Governor and administration of the state was a
central and unifying theme of West Virginia Republican
candidates in 1984, and the billboards use of the theme was
intended to reinforce that partisan pitch on behalf of the
entire ticket. Nevertheless, we think the Commission would
operate contrary to sound Constitutional and regulatory
principles if it were to decide these [footnote conitinued >]
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requires an electioneering message to be clearly present, not imputed.
Language recognizably framing discussion of officeholders' records
in an election context may be subject to varied interpretation, but
application of S44la(d) limits is not required unless such language
referring to elections can first be identified in the communication's

message. These billboards speak for themselves, and their content
fails to cross the line into an "electioneering message."

Our reliance upon the "electioneering standard" in this matter
was not only consistent with Commission precedent, but reasonable as
an objective means of distinguishing "coordinated expenditures" on
behalf of particular candidates from other party activity. We

\ recognize political party activity is generally intended to benefit
its candidates -- that is the reason parties exist. Recognizing that

, general purpose does not assist, and in many ways complicates, the
" Commission's task of separating their support of particular candidates

C (contributions or coordinated expenditures) from traditional party
activity that works to the benefit of all candidates or the party

generally.
~The Commission must state with some specificity where the line

is drawn between unallocable party speech on issues and officeholders,
election-related activity generally allocable between Federal and non-
Federal accounts and electioneering activity that demands attribution

(Footnote 8 continued from previous page)

cases on the basis of competing arguments as to motive or
purpose.



to the contribution limits for specific candidates. \9 Application of

the law may require difficult distinctions under particular facts, but

it cannot consist solely of subjective conclusions about what a party

committee meant to do in a particular situation. Legal consequences

should be found by use of reasonably objective standards applied

through review of the activity itself. Regarding communications to

the public, that review should focus upon the message itself.

4. Telephone banks

In late September of 1984, the West Virginia Republican party

committee spent a total of $9000 for telephone service expenses and

C3 consulting fees to conduct a telephone bank operation in support of

Republican candidates. The party committee contended the phone bank

activity was conducted for voter registration and get-out-the-vote

t4- purposes on behalf of the Presidential ticket. The party argued the

expenditures were exempt from the limits on contributions to

C candidates under the Commission's regulations at 11 CFR SlO0.7(b)(17),

r since the mention of candidates other than Reagan for President and

9. In a general sense, most party activity is election-related
~and may involve, at least in part, an "expenditure" for

purposes of influencing Federal elections. The Commission's
regulations at 11 CFR 106, recently revised in considerable
detail, are based on the premise that certain political
activity, particularly activity engaged in by political
parties, requires allocation between Federal and non-Federal
accounts. Under these "allocation regulations," an appropriate
share of overhead, fund-raising and other "mixed" costs must
be allocated to "Federal political activity" and paid by a
"Federal account" for the benefit provided to the party's
Federal candidates as a group. Those regulations indicate
the Commission's long-standing assumption that some activity
resides in a category of "operating expenditures" that benefits
Federal candidates generally without requiring attribution as
contributions to specific Federal candidates, and that such
expenditures may be made without limitation from funds raised
from sources permissible under the FECA.
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Moore for Governor was only "incidental." The General Counsel
contended the costs of the phone bank were allocable to each candidate

mentioned in the script, resulting in a one-sixth, or $1500, share

allocable to the U.S. Senate campaign of John Raese.

We Joined a majority of the Commission in concluding a share of

the party's costs for this telephone bank activity required allocation

to the Raese campaign. \10 These circumstances indicated the telephone

bank operation communicated a purely promotional message to voters

advocating election of Governor Moore and four other candidates. \11

Although respondents called the phone bank program a get-out-the-vote

10. Because these costs were not allocated and reported as a
'p contribution to him (and absent reimbursement by Raese's

campaign), the Commission found payments for such costs to
have been misreported. See 2 U.S.C. S434(b). Further, since

0 payments for the phone bank costs were made solely out of
non-Federal funds, the Commission found the party to have

r impermissibly used its non-Federal account to finance activity
in support of a Federal candidate. See 11 CFR 102.5(a). An

-7 allocation of a share of the telephone bank expenses, when
added to other party contributions or expenditures for Raese,

-- did not result in excessive contributions to him under 2
U.S.C. 441a.

11. Transcript of West Virginia Republican Party's telephone bank
script:

ADVOCACY CALL CONVERSATION

HELLOI IS THIS _________? I'M A VOLUNTEER CALLING
FOR THE REPUBLICAN TICKET HERE IN WEST VIRGINIA. ARCH MOORE
ASKED ME TO CALL BECAUSE WE HAVE OUTSTANDING REPUBLICAN
CANDIDATES RUNNING FOR OFFICE AND THEY NEED YOUR VOTE AND THE
VOTES OF OTHERS IN YOUR HOUSEHOLD. PRESIDENT REAGAN, JOHN
RAESE FOR SENATE, JIM ALTMEYER FOR U.S. CONGRESS, AND JOHN
McCUSKEY FOR ATTORNEY GENERAL ARE ASKING FOR YOUR SUPPORT AND
SO ARE THE OTHER FINE REPUBLICAN CANDIDATES RUNNING HERE IN
WEST VIRGINIA. CAN GOVERNOR MOORE COUNT ON YOUR SUPPORT FOR
OUR TEAM?------THANK YOU VERY MUCH AND PLEASE DON'T FORGET
ELECTION DAY IS TUESDAY, NOVEMBER 6.
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project, this type of advocacy calling is genuinely advertising. \12
Further, the advocacy script was candidate specific rather than merely

generic, subjecting this activity to the attribution requirements of

11 CFr 106.1, and resulting in expenditures on behalf of particular

candidates. The party committee could rightfully claim and allocate

a sizeable "share' for the rest ',f the ticket benefited by the

operation, but the named candidates clearly received a specific

benefit from the promotional nature of the call.

We note, however, the candidate allocation question raised by

this particular activity should be distinguished from other phone

banks in which political parties traditionally engage. The allocation

,\j result reached here should not be viewed as a normal or inevitable

- consequence for more commonplace party 'voter identification" (ID) and
in "get-out-the-vote' (GOTV) phone operations. \13 This result is better

c 12. Moreover, information obtained from the audit demonstrated no
r discernible voter registration, voter identification or voter

turnout purpose from the timing and extent of payments for
~phones and salaries for the telephone bank. The audit work

papers indicated the phoning program was only in operation
-- during the last two weeks of September, with no evidence the
~phone bank was in operation around election day for voter

turnout purposes. Although the timing of the telephone bank
could suggest a voter registration purpose (registration closes
30 days prior to election day in West Virginia), no registration
question appeared in the script. Thus, a voter identification
or voter turnout purpose would be inconsistent with timing of
the telephone bank, as well as the purely advocacy nature of
the script. The 'Presidential GOTV telephone bank' exemption at
11 CFR l00.7(b)(17)(iv), which permits "incidental" references
to other Federal candidates without attribution of a
contribution, did not appear to be available for this activity.

13. Identifying voters likely to vote for a party's candidates
necessarily requires some means of evaluating party support.
Instead of a general "Do you tend to favor Republicans or
Democrats?" question, which depends upon voters' self-
description, GOTV efforts commonly identify party leanings by
asking an index of candidate questions. [footnote continuedJ
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viewed vithin the context of party advertising and communications to

the public, for which the Commission has adopted the "electioneering

standard" for determining attribution to candidates.

5. Constitutional Protection for Political Party Speech

In the landmark case of Buckley v. Valeo, 424 U.S. 1 (1976), the

U.S. Supreme Court observed that limitations on political expenditures

under the Act "impose direct and substantial restraints on the

quantity of political speech." Buckley at 39. Restrictions upon

political expenditures, ".. while neutral as to the ideas expressed,

limit political expression 'at the core of our electoral process and

of the First Amendment freedoms.' Williams v. Rhodes, 393 U.S. 23, 32

,\, (1968)." Id. See also Federal Election Commission v. National

~Conservative Political Action Committee, 470 U.S. 480 (1985); Federal

O (Footnote 13 continued from previous page)

- In such circumstances, unfortunately, the General Counsel
encourages the Commission to make too much out of a script's

)mention of a candidate's name, as if each question is intended
for "name recognition" advertising (even where the opponent's

-- name is included too).

The attribution of GOTV telephone bank expenses to candidates
on the basis of each name used in the voter identification
script greatly exaggerates the benefit to the named candidates,
and ignores the significant benefit the rest of the ticket
enjoys by having voters generally favorable to the party's
candidates identified and turned out to vote. In circumstances
of traditional GOTV telephone bank operations by party
committees, therefore, we believe the activity should not
generally be subject to mechanical application of 110.6's
attribution to specific candidates. Unless such phone bank (or
door-to-door canvas) operations are devoted to only one or two
candidates (or, as here, are better viewed as advocacy rather
than voter ID), or unless "poll" results or "favorable voter"
lists or similar tangible assets are provided to candidates,
we consider funding by party committees for voter ID and GOTV
phone banks to be generally not allocable to specific
candidates, even where questions regarding candidates are used.
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Election Commission v. Massachusetts Citizens for Life, Inc. ("NCrL"),

107 8. Ct. 616 (1987).

We acknowledge the Court in Buckley found limits placed upon

contributions to candidates by the Act to be less onerous a restraint

upon speech than limitations upon independent expenditures. \1 We do

not, hovever, view the constitutionality of contribution limits to

diminish the protection afforded groups, whose activity may be subject

to limit, from unconstitutionally vague and subjective standards.

Coming within the Act's jurisdictional reach does not undermine party

committees' rights to some specificity and precision in application of

the law. As the Court noted in Buckley, "'[blecause First Aendment

,\t freedoms need breathing space to survive, government may regulate in

the area only with narrow specificity.' NAACP v. Button, 371 U.s.

! 415, 433 (1963)." Buckley at p. 41, n. 48.

~we also recognize the unique status and purpose of political

C) parties in the American electoral system and the unique treatment of

party committees under many provisions of the Act. However, the

special role of parties does not disentitle them to Constitutional

~protection of their free speech activity outside the specific

prohibitions, limits or requirements of the Act. Parties do not lose

Constitutional rights generally afforded other groups simply because

'we know what they are up to.' Party committee speech may be

specially regulated and limited by the Act, but it cannot be regulated

14. Although coordinated expenditures are reported under the
Commission's regulations only as party "expenditures"
rather than "contributions," party committees may not make
"independent expenditures" on behalf of candidates. 11 CFR
110.7. See Advisory Opinion 1980-119.
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or limited in any more subjective, unreasonable or arbitrary of a
manner than application of the Act to any other person. If there are

special rules for political parties, those rules must nevertheless be

clear enough to permit the parties to know their rights and operate

within a protected, if more confined, sphere. \lS

Interpretation of the Act must define as clearly as possible

which expenditures are allocable to S44la(d),s coordinated expenditure

limits to avoid improperly restricting party committees' policy or

issue-oriented speech or general party-building activity, or impinging

upon their allowable contribution limits. Where, as here, the law and

7 Commission precedent provide an objective measure for identifying the

, legal consequences of party activity, the Commission is bound to

fr) 15. Generally, the constitutional deficiency of restrictions upon
• expenditures for political speech may only be avoided by

limiting their reach to words of "express advocacy." Buke
supra, at 41-44. A strong argument can be made that t o
appropriate standard for allocating any expenditures would be

r the "express advocacy" threshold rather than the broader
"electioneering" standard.

In a recent U.S. Supreme Court case involving independent
-- expenditures by an incorporated interest group, the Court

stated "[w~e therefore hold an expenditure must constitute
'express advocacy' in order to be subject to the prohibition
of S44lb." MCFL, at 623. See Faucher v. FEC, 928 F.2d 468
(1st Cir. l9 T3. If that holding applies across the board to
political expenditures, and the "in connection with" language
of 5441a(d) has the same meaning as under S441a(d), then
"express advocacy" should be the threshold for attributing
expenditures to candidates under S44la(d).

We have acquiesced in the Commission's adoption of an
electioneering standard for S44la(d) cases that is somewhat
broader than "express advocacy," but we will not agree to
reducing interpretion of "electioneering message" to subjective
or intuitive guesswork as to party's purpose or motive. The
electioneering standard may represent a lower threshold for
finding attribution of a contribution, but it nevertheless
demands an objective reading of the message itself, as with
"express advocacy."
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folloy the law rather than Commissioners, instinctive conClusionsabout the presumed purposes and effect of the activity.
The combination of reference to a "clearly identified candidate"

and an 'electioneering message" Constitutes an objective standard for
attribution of S441a(d) expenditures. If not perfect, the standard
devised in Advisory Opinion 1985-14 is certainly the best (and only)
standard the COmmission has yet developed. The respondents in this
matter were entitled to rely on it. At the very least, it is fair to
say the respondents in this matter would have had no basis to know
their conduct was contrary to another, yet to be defined (and largely

~undefinable) Commission standard for 5441a(d) attribution.
~Accordingly, under these facts, and consistent with Commission

<NJ precedent, we voted to find the West Virginia Republican Party did
) not exceed the limits upon contributions and expenditures to Federal

candidates under 2 U S c. S441a.

r June 26, 1991
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viv FEDERAL ELECTION COMMISSION
WASHINGTON. DC. 20463 ' o

July 5, 1991

J. Thomas Lane, Esquire
Bowles, Rice, McDavid, Graff Love
P.O. Box 1386
Charleston, West Virginia 25325-1386

RE: MUR 2370
West Virginia Republican Executive
Committee and Robert W. DeVaul, as
acting treasurer

Dear Mr. Lane:

By letter dated August 22, 1989, the Office of the General
Counsel informed you of determinations made with respect to the
above-referenced matter.

Enclosed please find a Statement of Reasons from five
Commissioners explaining their vote. This document will be placed
on the public record as part of the file of MUR 2370.

0 If you have any questions, please contact Jeffrey Long, the
staff member assigned to this matter, at (202) 376-5690.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois G. Lerner
Associate General Counsel

Enclosure
Statement of Reasons



FEDERAL ELECTION COMMISSION
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MEMORAHN

TO: COMNISSIONERS
STAFF DIRECTOR
GENERAL COUNSEL
PRESS OFFICER

0 FROM: $on 1RJORIE W. EMMONS/DELORES HARRIS
COMMISSION SECRETARY

DATE: JUNE 26. 1991

SUBJECT: STATEMENT OF REASONS FOR MUR 2370

If)

7Attached is a copy of the Statement of Reasons in

0 MUR 2370 signed by Commissioners McGarry, McDonald and

Thomas. This was received in the Commission Secretary's

Office on Wednesday, June 26, 1991 at 2:00 p.m.



FEDERAL ELECTION COMMISSION
WASHINCTON. 0 C ,046j

FIKDUAL LCTZOW COMMNZ8ZON

In the Ratter of )
) lqJR 2370

West virginia Republican State )
Ezecutive Committee and
Jack 3ossi* as treasurer )

STATRENT01 REASONS

Chairman John Warren RcGarry
Commissioner Danny Lee cDonald
Commissioner Scott 3. Thomas

in Matter Under Review ("MUR") 2370, the Commission split

3-3 on whether to find probable cause to believe that the west

Virginia Republican State Executive Committee violated 2 U.S.C.

S441a(f) by making excessive expenditures on behalf of the 1984

Senatorial campaign of John Raese. We supported the General

Counsel's recomendation to find probable cause.

I.

At issue in MUR 2370 was whether certain billboard ads, paid

for by the West Virginia Republican Party, were subject to

limitation either as in-kind contributions or coordinated party

expenditures by the state party committee in connection with the

general election for United States Senate, or whether the

disbursements were unrelated to the U.S. Senate general election



and, thus, subject to no monetary limitation, Under the Federal

Election Campaign Act of 1971, as amended (*the Act"), the

national and state committees of the political parties may make

expenditures "in connection with the general election campaign"

of the parties' candidates, but such expenditures may not exceed

certain specific dollar limitations. 2 U.S.C. 5441a(d). In

addition, the Act requires that political committees separately

report all disbursements made under S441a(d) to aid in monitoring

adherence with the limits. 2 U.S.C. S434(b).

In 1984, West Virginia Governor Jay Rockefeller was the

(N Democratic candidate for the United States Senate. In may and

June 1984, the West Virginia Republican State Executive Committee

spent a total of $21,733 to display billboards in the state which

read:

16%...HIGBEST UNERPLOYMENT IN THE U.S.

JUST PART OF JAY'S RECORD FOR WEST VIRGINIA

qq and

7) BIGGEST TAX INCREASE IN STATE HISTORY.

JUST PART OF JAY'S RECORD FOR WEST VIRGINIA

The billboards were displayed between June 1 and July 4, 1984 --

after the June 5 primary and only four months before the November

general election.

Our three colleagues believe that these billboard ads

attacking United States Senate candidate Jay Rockefeller were

unrelated to the race for the United States Senate and, thus,

subject to no limits. In our opinion, that view not only ignores

established precedent, but defies common sense.

-2-



Zn Advisory Opinion 1984-15, 1 Fed. else. Camp. rin. Guide

(CCH) 15766 (1964) and again in Advisory Opinion 1965-14, 0 red.

Elec. Camp. Fin. Guide (CCI) 15819 (1985), the Commission clearly

articulated the test to determine whether certain party

expenditures were subject to the coordinated party expenditure

limitation. Zn those opinions, the Commission stated that the

limitations of S44la(d) would apply where the communication

(1) depicted a clearly identified candidate and (2) conveyed an

electioneering message. Advisory Opinion 1985-14 further noted

that "[ellectioneering messages include statements designed to

urge the public to elect a certain candidate or party.'"

Advisory Opinion 1985-14, supra, quoting United States v. United

Auto Workers, 352 U.S. 567, 587 (1957).

in this case, there is no question that the billboard ads

depicted a clearly identified candidate. To the citizens of the

o State of West Virginia, a reference to "Jay" refers unambiguously

qq- to Jay Rockefeller, two-term governor of that state, who at the

time the billboards were paid for, was actively running for

election to the United States Senate. Thus, the first part of

the legal standard developed by the Commission was satisfied.

The billboard ads also plainly were designed to urge the

public to elect a certain candidate or party, conveying an

electioneering message satisfying the second part of the two-part

test. In Advisory Opinion 1984-15, supra, the Commission

concluded that the limitations of S44la(d) would apply because

"[tihe clear import and purpose of these proposed advertisements

is to diminish support for any Democratic Party... nominee and to

-3-



garner support fot... the ... Republican Patty nominee." (emphasis

added). That analysis applies with equal force to the instant

matter.

unlike our colleagues# we believe that the clear impart and

purpose of the billboard ads was to diminish support ftr Jay

Rockefeller and garner support for the Republican Senate

candidate. The ads clearly represented an attack on Jay

Rockefeller. voters in the State of West Virginia were being

urged to vote against Jay Rockefeller for Senate because of his

purported record as governor of the state. That is an

electioneering message.1

in our view, the West Virginia Republican Party's billboard

ads were clearly "in connection with" the general election for

United States Senate. Accordingly, the disbursements for these

ads were subject to limit either as in-kind contributions or as

0 coordinated party expenditures for the benefit of the general

election campaign of John Raese. Because the West Virginia

1. we recognize that the expenditures for the billboard ads
also may have had some impact on the 1984 gubernatorial election
in West Virginia. At the audit stage and the "reason to believe"
stage, the Commission allowed respondents to attribute one-half
the total cost of $21,733 for the billboard advertisement to the
Moore gubernatorial campaign and one-half, or $10,866.50 to the
Raese campaign. Even this copoms position, however, is far
removed from our colleagues' re abe and new conclusion at the
probable cause stage of this MUR that the billboards had
absolutely no bearing on the election to the United States
Senate.

-4-



Republican State Executive Committee apparently had assigned its

S441a(d) state party expenditure allowance to the National

Republican Senatorial Committee and the allowance was exhausted,

the billboard ad expenditures were excessive and in violation of

2 U.S.C. S44la(f).

II.

Ef) No one disputes that political party committees have a

legitimate role to play with respect to all elections, whether

they are Federal elections or state and local elections. But

that role is not without limitation, as Congress clearly spelled

out in the law and the legislative history. See Statement of
Reasons of Commissioners McDonald and McGarry in MUR 2116 (1988)

at 2-5, 20-21. Enforcement of the S441a(d) limitation depends,

in large part, upon the identification of those party committee

expenditures which are made in connection with the general

election. This limitation means little, however, when the law is

read so narrowly as to exclude the most obvious campaign-related

material. If at least four Commissioners cannot recognize the

plain political purpose of these billboard ads and their obvious

impact upon an election to the United States Senate, then the law

is not being enforced as intended.

-5-
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we ageee with the legal Judgment of the General Counsel that

this spending was in connection with the general election

campaign of the nominee of the Republican Party in West Virginia,

and that halt of the cost of the billboards should have been

allocated as a S441a(d) expenditure on behalf of the Senate

campaign of John Rae*@# Jay Rockefeller's general election

opponent.

f

Date Dan Lee'McDonald
Commissioner

Date Scott E. Thomas
Commissioner

-6-



FEDERAL ELECTION COMMISSION
WASHINGTON, 0 C 20463

ME1ORANDUR

TO: COMMISSIONERS
STAFF DIRECTOR
GENERAL COUNSEL
PRESS OFFICER

FROM: MARJORIE W. EMMONS/DELORES HARRISI

COMMISSION SECRETARY

DATE: JUNE 27t 1991

SUBJECT: STATEMENT OF REASONS FOR MUR 2370

Attached is a copy of the Statement of Reasons in
0D

MUR 2370 signed by Commissioners Elliott and Josefiak.

This was received in the Commission Secretary's office

-- on Wednesday, June 26, 1991 at 5:34.
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STATEMENT OF REASONS

Comissioners Lee Ann Rlliott and Thomas J. Josefiak

Zn the Ratter of )
)

West Virginia Republican ) U 2370
State Executive Committee, and )

)
Jack Rossi, as treasurer )

1. Commission Action

On August 1, 1989, by a 3 to 3 vote, the Federal Election

Commission declined to approve the recommendation of the General

Ile Counsel to find probable cause to believe that the West Virginia

Republican State Executive Committee and Jack Rossi, as treasurer,

-violated 2 U.S.C. S441a(f) by making an excessive contribution to a

candidate for Federal office. At issue was whether expenditures by

the state party for billboard advertisements were party "operating
C

expenditures" or constituted contributions to the party's candidate

7)for U.S. Senate subject to limitation under 2 U.S.C. S441a(a)(2)(A)

- and S44la(d)(3)(A).

1. Pursuant to 2 U.S.C. S44la(d)(3)(A), the national committee
and state committee of a political party are each permitted to
make expenditures (commonly called "coordinated expenditures")
in connection with the general election campaign of a candidate
for U.S. Senate in a state, who is affiliated with the party,
in an amount equal to the greater of $20,000 or two cents
multiplied by the voting age population of the respective
state. In 1984 in West Virginia, the expenditure limitation
for U.S. Senate candidates was $57,570.

Pursuant to 2 U.S.C. S441a(a)(2)(A), a multicandidate political
committee (including political party committees) may not make
contributions to any candidate or his authorized commmittee
with respect to any election for Federal office which, in the
aggregate, exceed $5000. (footnote continued >1
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their candidates. Accordingly, Congress enacted S44la(d) to give

national and state parties an additional means of providing support

for their candidates. See S. Rep. No. 689, 93rd Cong., 2d Sess. 15

(1974), reprinted in the Legislative History of the Federal Election

Campaign Act Amendments of 1974, 111 (GPO 1977); H.R. Rep. No. 1057,

94th Cong., 2d Sess. 59 (1976), reprinted in Legislative History of

the Federal Election Campaign Act Amendments of 1976, 1053 (GPO 1977).

By the provision's terms (see Footnote 1), Congress only requires

political party committees allocate those expenditures made "in

connection with" a party nominee's "general election campaign" to this

Ilimit. 2 U.S.C. S441a(d). \3 Those expenditures not attributable to

specific candidates would still be reported as "operating expenditure"

and not subject to any limit. (See Footnote 1 and citations therein).

r The Commission described a two-part test for identifying which

party communications are allocable under S441a(d) in Advisory Opinion

1985-14. Citing its prior conclusion in Advisory Opinion 1984-15, the

Commission stated:

(T]he limitations of 5441a(d) would apply where the
communication both (1) depicted a clearly identified candidate
and (2) conveyed an electioneering message. See also Advisory
Opinion 1978-46. Under the Act and regulations, a candidate
is clearly identified if his or her name or likeness appears
or if his or her identity is apparent by unambiguous reference.
2 U.S.C. 5431(18); 11 CFR 106.1(d). Electioneering messages
include statements "designed to urge the public to elect a
certain candidate or party." United States v. Auto Workers,
352 U.S. 567, 587 (1957); see Advisory Opinion 1984-62.

3. Although the statute speaks of "coordinated" expenditures made
for a candidate's "general election campaign," the Commission
does not require the expenditure actually be coordinated with
the benefited candidate, nor do we require the party making
the expenditure to have necessarily selected a general
election nominee. In fact, the Commmission allows a party
committee to make its expenditures under S441a(d) before the
primary election. Advisory Opinions 1984-15 and 1985-14.
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Democratic"; without some reference to a clearly identified candidate
("Your Republican Congressman") was also insufficient to attribute the
ads as contributions to specific candidates.

Further, we note the operative "electioneering message" in
Advisory Opinion 1985.-4 ("Vote Democratic") was an explicit partisan
appeal for an election-related action. In applying the electioneering

standard in cases involving S441a(d), the Commission has gradually
broadened that component to encompass virtually any direct references
to elections, campaigns, candidates, voting or voters. See, e.g.,
MURs 2116 ard 2186. \4 Clearly, however, the electioneering standard

is not satisfied by an advertisement merely bestowing praise or
criticism upon an officeholder, if unaccompanied by an electioneering
message. Nor is it of legal significance that such an ad may be
generally intended by its sponsor to discourage support for that

C) officeholder or "influenace" an election (we can safely assume the

general "purpose" of party activity).

- 4. In MUR 2116, we vcted against attributing to S441a(d) limitsthe cost of a political party mailer that criticized theofficial conduct of then-Congressman Ferdinand St Germain.The mailer contained "no references to voters or voting, nomention of any upcoming election or political campaign, nomention of political contributions and no partisan appeals."MUR 2116 Statement of Reasons (Commissioners Elliott and
Josefiak).

In IUR 2186, we voted to attribute to S441a(d) limits onlyone of four political party advertisements critical of thelegislative record of then-Congressman Tim Wirth. while allthe ads criticized his record as an officeholder, only oneincluded the language "Tim Wirth has the right to run for theSenate, but he does not have the right to change the facts."That reference to his Senate campaign is precisely the typeof language requicing allocation of the advertisements to thelimits of S441a(d), purosuant to the Commission's reasoning inAdvisory Opinion 1985-14, and without which no electioneering
message is present.
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In their response to the General Counsel's brief, the West

Virginia Republican party committee described why the expenditures

were made:

...(The billboard message was to benefit the Republican ticket
as a whole and especially its gubernatorial candidate, Arch
Moore...

The West Virginia Republican Party made the political decision
that then-Governor Rockefeller's leadership, or lack thereof,
should be the major focus of the Republican Party's campaign in
West Virginia in 1984. It was the opinion of the West Virginia
Republican Party that Jay Rockefeller and his Democratic
administration and the Democratic State Legislature had damaged
the State of West Virginia. This particular advertising project
was designed to discuss the issue of Rockefeller's record as
governor, to assist all Republican office holders and seekers,
and was a key component of Arch Moore's gubernatorial campaign.
One of the principal themes of the Moore campaign was attacking
"Jay's record for West Virginia."

The party committee also argued the legal perspective from which

its activity should be viewed:

C The advertisements which were purchased prior to the general
election do not urge any West Virginian to vote for John Raese
or to vote against Jay Rockefeller. There is no direct advocacy
or candidate-specific electioneering message. Therefore, the
billboards are not subject to any limitation under Section
441a(d)...

The Supreme Court has stated that the Commission cannot
constitutionally regulate the discussion of all public issues
even if the discussion "draws in candidates and their positions,
their voting records and other office conduct." Buckley (v.
Valeo, 424 U.S. 1 (1976)] at 42 n. 50 (emphasis added).
Although the discussion of issues "naturally and inexorably ...
exert(s) some influence on voting at elections" the Commission
may only regulate those communications which, at a minimum,
contain an electioneering message urging the public to vote for
a particular candidate or party. Id. Limiting a party's issue-
oriented speech conflicts with the--ecisional law that clearly
divides the regulated advocacy of campaigns and elections from
the free discussion of issues, officeholders, their conduct and
their votes. Buckley at 42-45; Central Long Island Tax Reform
Immediately Committee v. FEC (CLITRIM), 616 F.2d 45, 53 (2nd.
Cir. 1980).
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aclearly identified candidate, the General Counsel pronounced the

standard created by the Commission in Advisory Opinion 1985-14 to be

Satisfied. \ 7 In our opinion, the words of these advertisements do

not support that conclusion. Since the billboards' language merely

criticized the record of a public officeholder without any reference

to elections, campaigns, candidates, voting or voters. Although we

may impute a general intent of the party to influence elections, the

face of these ads did not urge a vote for any Federal candidate.

importantly, the electioneering standard does not invite the

Commission to review all the surrounding facts and circumstances to

find evidence for inferring an electioneering motive by the political

party financing the communication. \ The standard of 1985-14

7. The General Counsel's brief (at 10-11) also inexplicably mixed
in "independent expenditure" analysis. Although noting party

0 committees are not permitted to make independent expenditures
on behalf of their candidates, the analysis improperly
suggested these expenditures would be attributable to specific
candidates if failing the regulatory test for "independence" --
i.e., if "coordinated" with a candidate. That backhanded
analytical approach is totally inappropriate, however, for
reviewing activity alleged to be "coordinated expenditures."
Expenditures which on their face are outside the reach of the
electioneering standard of S44la(d) do not change their legal
character if made with the approval or in consultation with
the party's candidates. Coordination with candidates can be
fairly assumed without affecting the legal consequence of party
expenditures. Their legal character is determined by the
objective qualities of the expenditures themselves -- the
content of communications.

8. The correctness of our application here of the objective
"felectioneering standard" is supported by the subjective
purpose argued by the respondents, i.e., the record of the
Democratic Governor and administration of the state was a
central and unifying theme of West Virginia Republican
candidates in 1984, and the billboards use of the theme was
intended to reinforce that partisan pitch on behalf of the
entire ticket. Nevertheless, we think the Commission would
operate contrary to sound Constitutional and regulatory
principles if it were to decide these [footnote continued >J
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to the contribution limits for specific candidates. \9 Application of

the law may require difficult distinctions under particular facts, but

it cannot consist solely of subjective conclusions about what a party

committee meant to do in a particular situation. Legal consequences

should be found by use of reasonably objective standards applied

through review of the activity itself. Regarding communications to

the public, that review should focus upon the message itself.

4. Telephone banks

In late September of 1984, the West Virginia Republican party

committee spent a total of $9000 for telephone service expenses and

consulting fees to conduct a telephone bank operation in support of

Republican candidates. The party committee contended the phone bank

- activity was conducted for voter registration and get-out-the-vote

purposes on behalf of the Presidential ticket. The party argued the

expenditures were exempt from the limits on contributions to

candidates under the Commission's regulations at 11 CFR S100.7(b)(17),Nr

since the mention of candidates other than Reagan for President and

9. In a general sense, most party activity is election-related
and may involve, at least in part, an "expenditure" for
purposes of influencing Federal elections. The Commission's
regulations at 11 CFR 106, recently revised in considerable
detail, are based on the premise that certain political
activity, particularly activity engaged in by political
parties, requires allocation between Federal and non-Federal
accounts. Under these "allocation regulations," an appropriate
share of overhead, fund-raising and other "mixed" costs must
be allocated to "Federal political activity" and paid by a
"Federal account" for the benefit provided to the party's
Federal candidates as a group. Those regulations indicate
the Commission's long-standing assumption that some activity
resides in a category of "operating expenditures" that benefits
Federal candidates generally without requiring attribution as
contributions to specific Federal candidates, and that such
expenditures may be made without limitation from funds raised
from sources permissible under the FECA.
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project, this type of advocacy calling is genuinely advertising. \12
Further, the advocacy script was candidate specific rather than merely
generic, subjecting this activity to the attribution requirements of
11 CFR 106.1, and resulting in expenditures on behalf of particular
candidates. The party committee could rightfully claim and allocate
a sizeable "share* for the rest of the ticket benefited by the
operation, but the named candidates clearly received a specific
benefit from the promotional nature of the call.

We note, however, the candidate allocation question raised by
this particular activity should be distinguished from other phone
banks in which political parties traditionally engage. The allocation
result reached here should not be viewed as a normal or inevitable
consequence for more commonplace party "voter identification" (ID) and
"get-out-the-vote" (GOTv) phone operations. \13 This result is better

C)
12. Moreover, information obtained from the audit demonstrated nodiscernible voter registration, voter identification or voter) turnout purpose from the timing and extent of payments forphones and salaries for the telephone bank. The audit workpapers indicated the phoning program was only in operationduring the last two weeks of September, with no evidence thephone bank was in operation around election day for voterturnout purposes. Although the timing of the telephone bankcould suggest a voter registration purpose (registration closes30 days prior to election day in West Virginia), no registrationquestion appeared in the script. Thus, a voter identificationor voter turnout purpose would be inconsistent with timing ofthe telephone bank, as well as the purely advocacy nature ofthe script. The 'Presidential GOTV telephone bank' exemption at11 CFR 100.7(b)(17)(iv), which permits "incidental" referencesto other Federal candidates without attribution of acontribution, did not appear to be available for this activity.

13. Identifying voters likely to vote for a party's candidatesnecessarily requires some means of evaluating party support.Instead of a general "Do you tend to favor Republicans orDemocrats?" question, which depends upon voters, self-description, GOTV efforts commonly identify party leanings byasking an index of candidate questions. [footnote continued]
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Election Commission v. Massachusetts Citizens for Life, Inc. ("MCFL"),

107 S. Ct. 616 (1987).

We acknowledge the Court in Buckley found limits placed upon

contributions to candidates by the Act to be less onerous a restraint

upon speech than limitations upon independent expenditures. \14 We do

not, however, view the constitutionality of contribution limits to

diminish the protection afforded groups, whose activity may be subject

to limit, from unconstitutionally vague and subjective standards.

Coming within the Act's jurisdictional reach does not undermine party

committees' rights to some specificity and precision in application of

the law. As the Court noted in Buckley, ",[blecause First Amendment

freedoms need breathing space to survive, government may regulate in

the area only with narrow specificity.' NAACP v. Button, 371 U.S.

415, 433 (1963)." Buckley at p. 41, n. 48.

We also recognize the unique status and purpose of political

parties in the American electoral system and the unique treatment of

party committees under many provisions of the Act. However, the

-- special role of parties does not disentitle them to Constitutional

protection of their free speech activity outside the specific

prohibitions, limits or requirements of the Act. Parties do not lose

Constitutional rights generally afforded other groups simply because

'we know what they are up to.' Party committee speech may be

specially regulated and limited by the Act, but it cannot be regulated

14. Although coordinated expenditures are reported under the
Commission's regulations only as party "expenditures"
rather than "contributions," party committees may not make
"independent expenditures" on behalf of candidates. 11 CFR
110.7. See Advisory Opinion 1980-119.
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follow the law rather than Commissioners, instinctive conclusions

about the presumed purposes and effect of the activity.

The combination of reference to a "clearly identified candidate"
and an "electioneering message" constitutes an objective standard for
attribution of S441a(d) expenditures. If not perfect, the standard

devised in Advisory Opinion 1985-14 is certainly the best (and only)

standard the Commission has yet developed. The respondents in this
matter were entitled to rely on it. At the very least, it is fair to

say the respondents in this matter would have had no basis to know
their conduct was contrary to another, yet to be defined (and largely'NO

Zundefinable) Commission standard for S44la(d) attribution.

Accordingly, under these facts, and consistent with Commission

precedent, we voted to find the West Virginia Republican Party did

not exceed the limits upon contributions and expenditures to Federal
candidates under 2 U.S.C. S441a.

June 26, 1991
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