
a7

At>

4,

~, -- 4,

A

>

ABI



MUR 2361

ON OCTOBER24,1U5,THE NA
REPUBLICAN CONGRESSIONAL
FILED A COMPLAINT WITH TH FW( I
LEGI-TECH, INC.

ON DECEMBER M8 1"66, THE FUND VOA
CONSERVATIVE MAJORITY FILED A
COMPLAINT WITH THE FEC AGAIN~t *a
AMERtICANC CTZNS FOR POLITICAL6
ACTION (AKA REAGAN '86 POLITICAI.
VICTORY F UND), AND ROBERT L3OK
TREASURER.

ON FEBRUARY 12,19 THREUUN
NATIONAL COMMIITEE FILED A(A T
WITH TH FlEC AGAINSTTE
CITIZENS FOR POLITICAL ACMMO

AGAINST THE AFGHAN MERCY

ON MARCHI ,1987,0H EPDJA
NATIONAL COMMI IE FILE AtI

WIHTHE FEC AGAINST BEST Lh~K

ON JULY 14,1987, THE COMMISIO O1i
TO MERGE MURS 2"49 2367 AND 24~
MUR 2361 (Le., AFTrER THIS DATE, AL CASS
AGAINST ALL RESPONDENTS COILZCWKLY
WERE KNOWN AS "MUIR 7.361").

ON APRIL 69,1938 THE COMMISINVYM
TO INCLU$DE THE INTERNATIONAL FUNDING
INSTITUTE (ROBERT E. DOLAN, EXEUTVE
VICE PRESIDENT) IN MUR 2361.
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3SUCtoe CONiaISOU

408htat D.C, 20463

*~st NC. St1e:

3u@1osed plomm find for filing with the, Federalir UleMMUp VLomei a Cmolaint prepared on behalf of the
1-m o aia Comittee against Lseg1-

it elic-f,1:frequemt a proq~t Investigation
~~smi~eie'tat yu apprise us of all actions

U.Mm ts that 1invetition.

Enclosure
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SUFOR TER FIDERAL 841MV1 1- -CORISSION
OF TUE UVITND STATS OF AN3UICA

In the matter of:)

National Republican)
Congressional Committee,

Legi-Tech, Inc.

COMPLAINT

The National Republican Congressional Committee (ONRCCO), 320

First Street, B.E.r Washington, D.C. 20003, files this complaint and

accompanying exhibit pursuant to 2 U.S.C. 4379(a) against Legi-Tech,

Inc.# (OLegi-Tech6), 507 Eighth Street, S.B., Washington, D.C. 20003.

I.* FACTS

NRCC has always complied with the Federal Election Campaign

Act (the *Act*) requirement that it file witi. the Federal Election

Commission (OFEC') those portions of its contributor lists

reflecting donors who contributed more than $200.00 in a calendar

year. 2 U.S.C. 434 (1982). Those compilations are now on file with

the FEC.

The Act requires that the FEC make the lists filed by NRCC and

other political committees available for public inspection and

copying. Id., 438(a)(4). The Act, in requiring that the
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information be made public, also recognizes that political

committees such as NRCC have associational interests on their own

behalf and on behalf of their contributors. Accordingly, the Act

specifies that the content of the reports filed with the FEC may not

be copied or sold or used *for the purpose of soliciting

contributions or for comimercial purposes.' Id. (emphasis added).

NRCC has always submitted its reports under the explicit statutory

protection that its lists would not be used, offered or sold for

N commercial purposes or made available in a manner that facilitated

their use for purposes of solicitations.

The FEC, in recognition of the importance of this prohibition,

conspicuously posts it throughout the FEC Public Records Office. It

Nr also appears on documents available through the Clerk of the House,

and, since 1984, on all NRCC submissions to the FEC.

In order to aid further in the detection of violators of the

prohibition on solicitation or ,ommrercial use, the Act permits NRCC

and other political committees to place ten pseudonyms (or 'salts')

in each list filed. Id. NRCC has taken advantage of this procedure

and regularly includes ten salts on each of its lists.

On October 1, 1985 Legi-Tech began selling to the public a

campaign contribution tracking system under the trade name

*Washington On-Line'. According to numerous broadcast and print

advertisements, Washington On-Line commercially sells its product

for a fee of approximately $4,000.00 and i.n return provides access
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to and copies of a data base that inclu~ies the contrilbutor lists

submitted by NRCC to the FEC pursuant to the Act. As Legi-Tech's

own published litgrature states: "Washington On-Line obtains FEC

reports and enters all relevant informnation into" its campaign

contribution tracking system. See Exhibit A. Legi-Tech admitted in

a recent court case that it has copied the NRCC contributor lists

from information obtained from NRCC reports on file with the FEC.

Memorandum of Points and A-athorities in Opposition to 'IRCC's Motion

for Preliminary Injunction at 7, National Republican Congressional

Committee v. L.egi-Tech Corporation, No. 95-3106 (D.C. Cir. filed

Oct. 8, 1985).

In addition to providing the names, street allresses and zip

codes of NRCC's oontributors, L-egi-Tech also provides the tele-

phone number

If Leg

list ribut ion

therein unla
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II. VIOLATION

Legi-Thech, %through Washinqton On-Line, knowingly and willfully

is violating 2 U.S.C. 438(a)(4) which states that information

contained An FEC reports s;hall be made *available for public

inspection and copying . . . except that any information copied from

such reports or statements may not be soll or used by any other

person for the purpose of soliciting contributions or for any

commercial purposes . emphasis added), As the FEC itself

has held, the intent of this statutory provision centers *o

protecting the privacy of A the 'public spirited citizens' who make

contributions to campaigns.' Thus, the very provision that

- authorizes the copying of reports filed with the FEC, as well as the

Advisory Opinions of the FEC, make Clear that copying is not

authorized,. if the C-opying is done for commercial purposes or for the

purpose of soliciting cont-ributions.

L"eog--ech 's copying, adaptation, distribution, and use of FEC

reports, Incluiing tNRCC's list.-s, and the information contained

therein are outside of ztne limited aithorization granted by the

Act. LegIiTc is selling, for profit, reports filed with the FEC,

i ncludina NRCIC list s , ancI the i tor-7at ion contained therein. T"h is

is a paten-_Iv comeca.orpos-_. See FEC Advisory Opinion

l~~~dO-i~~~i,' Fe. econ2D.aie (CC()7C 5551 (1930)

(holin~i !:hat puolicat-on )f a zo conitaining contributor

i n fo0r 7 I _I " " ';i~ 0 .A'e uCor.ecl Ase' cia3js,&
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M4oreover; Legi-Tech has refused to take reasonable steps to

ensure that the NRCC lists would not rt-. used for solicitation

Purposes. Indeed, by adding telephone numuers to the lists,

including NRCC's, Legi-17ech actively is encoL':aging solicitors to

subscribe to its service.- T.he addition of telephone numbers, as

those sophisticated in professional solicitation operations are

aware, also allows :,egi-Tech, or its subscribers, to detect and

possibly remove from their data base the pseudonymous names in the

4RCC lists. This would make it impossible for NRCC or the FEC to

detect misuse of th11e lists by Legi-Tech's customers, 'thereby

reducing significantly the ability of the FIEC to enforce these

prohibitions.-/' Thus, Legi-Tech is attempting to profit by

facilitating the further unlawfil use and Zopying of the FEC lists,

including those of NRCC.

o 1/ In tne fine print on one of its advertisements, Legi-Tech
notes that using the informnation on its data base 'for t),e
purpose of soliciting contributionsw would be *a violation of
Federal law.' See Exhibill A. Quite apart from confirming
that Legi-Tech's activities were done in willful disregard of
statutory requirements, the conspiCious absence of a warning
regarding 'commercial tise' indicates 'Legi-Tech's unwillingness
fully to p~olice its custolmers, as well as its disregard for
the fact th' at its own use of NRCCs naterials, when offered
for 3 fee, is 'commiercial.' Legi-Tech itself has acknowledged
that its oroduct contradicts the k.ct.

2!-, Futer'nl ,ie -as t-he a ncv i,, n chnarge of enforcing
the Act, 2 .S.C. 437 c(o) (1982) ias the power to impose
s an c,.-ri o n P ar tIes wn o i;nlawfu1ll. copy 'Lists filed with the
F E C. Le-i-ech no on>L does not n-ave t-hat power and would
nia ve no incent"ive to u s e it, out .-!3" actu a I1lyr -inlate
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Legi-Tech's actions facilitating solicitations fly in the

face, not only of the plain statutory language, but of the clear

congressional desire to prevent the solicitation and harassment of

contributors identified on FEC reports. As the sponsor of the

amendment that added the limiting language to section 438(a)(4)

stated in proposing the amendment:

[w]e all know how much of a business the matter of
selling lists an--1 list brokering has become. These
names would certainly be prime prospects for all
kinds of soliciltations, and Iam of the opinion
that unless this amendment is adopted, we will open
up the citizens who are generous and public
spirited enough to support our political activities
to all kinds of harrassment, and in that way tend
to iiscourage them from helping out as we need to
have them do.

117 Cong. Rec. 30,058 (1971) (Statement of Sen. Bellmon); Accord FEC

Advisory Opinion 1980-718, Fed. IElection Camp. Fin. Guide (CCH)

5530 (1980) ('The principal, if not sole, purpose of the provision

was to protect contributor inform:: tion and lists from being used for

commercial purposes').

Footnote 2 Continued

unlawfLul us3ers from -77C sanctions, by undermining the ability
of the FIEC ani NRCC to detect illegal ase. Furthermore, to

n e e x -e nt th'-at :,e giJ-:e Ch 's acaisiio of telephone numbers
illows it, or it s customers, to remove the salts, improper use

z it,~cuin~'C's would be that much more
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The Supreme Court has stated that *cmele disclosure# in

itself, can seriously infringe on privacy of association and belief

guaranteed by the First Amendment.' Buckley v._ Valeo, 424 U.S. le

64 (1976). In sustaining the Act's mandatory disclosure of

contributions, the Court emphasized the continuing constitutional

protection accorded these individuals. In fact, political parties

Oneed show only a reasonable probability that the compelled

disclosure of a party's contributors' names will subject them to

threats, harrassment or reprisals from either Government officials

or private parties' in order to qualify for an exemption from the

Act's disclosure provisions. Id. at 74 (emphasis added).

In sum, Legi-Tech's past actions and planned distribution and

use of FEC lists, including NRCC's, fall far outside of the scope of

the limited authorization provided by the Act.

III. PRAYER FOR RELIEF

The NRCC requests that the FEC investigate this violation and

enforce 2 U.S.C. 438(a)(4) and thereby protect the privacy of 141CC

contributors.

The NRCC further requests that the FEC seek the maximum fines

of each violation as set forth in 2 U.S.C. 437g, and take all steps

necessary, including civil and injunctive action, to prevent

respondents from continuing their illegal activity.



IV, VKIFICATIONI

Th, undersigned counsel for NRCC swear that the allegations

and facts set forth in this complaint are true to the best of their

knowledge, information and belief.

Jan W. Baran
General Counsel, NRCC

Subscribed and sworn before me this day of October, 1985.

My Commission Expires:
'20201 1 1 P 0-4,&-- - -94 -- v
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The Caurgaig" Comfrnvien
Tnwcking System gimv you
aft the advanhs~g of ox-
lus isyrmatkm rttlWL'aL

It takes only seconds for themsy-
tern to find. orpinws. and report
the wanrflgof you wars. 'hbul
sped onl a few maures atvo
'compure wiling the "a~m What
to look for.

The Cin~wpCoabton

p= M.vanu~u from
each FEC report. With sceraml
suaps of astomatic and manual
error detecton before the inform,-
uon becomnes a purt of the sm-
tern. we can assure the hagtesr
kvts of dama accuracy and
competenesS.

Lw cooS.
Your annual subscnpoon to the

S Carnpaign Contriutkio Tracking
Svstem alow, unlisue access.
There are no hourtv use chwps.
connect feas. and corher t onal

S costs. so vou can search the sv,-
tern as often and as IoMg as you
wantK. Wve wxcrased the sym's

Ciucto you byoffering it Ka
cosn that noae- rather than
penahizes-etensive ue

C, Easy to wue.
Mir designc this system for
people who need camnpaig concni-
buno araco.. . riot for cout-
puter technicians. Thacs whyf you
enter plain-Engish words. rnmes
or single-letter answs to
muk4Ape-ctoace quesconw to
describe the information vou're
after. Every step of the way, the
svstem helps you by' cieartv as"tn
what s-eu want to find, and isting
your options.

TIe systm '1s avaable for search-
.ng 24 hours a da^ 365 days a
%.ear.

Our comprehensi:e seruie
keeps You int~rmed, on-line.
and productive.
If ou subscribe to LEGI-SLATE'

Congressional Quarteriv's Washington
Alert. or inv other on-line informa-
tion retrie~al sen ice. %ou probabl%
have all :he equipment '.ou need to
begin using Washington On*Linci
Campaign Contribut~on Tracking
Si,stemn.

But -.%nether '-ou're thoroughl%
expencirtced .n on-ine search proce-
lures. or completely ne" zo the use
of elect-onic !ibranes. A.e ,-an raeip
'ou get the most out ot -ur unique
S% Stem.

Training.
Our comprehensive service be Ins
~ hhands-on training in ,",ur 7eV
%e"'icu- the s%-stem istep-b'-

step ,o familiarze '.ou % ith the
'de range of information i% vlabic
.ind -o show vou how to obtain -ie
-eports of most use to , ou.

On-call customer support.
X'Ter, that. A'-re aLable during ncr-
mai 'orKing hours it 202 5-34101i
:o ins%%er vour questions or help -
iri' .tav -te can. . m'hether 'oure
'mx-ng a t.echnicai problem ar :fo
-Cto -0 now more ibout :he ntr-r

--V-J : Ie system.

Ready reference.
,)jr Suoscrtber nems'etzer Atd-x:

Ii -D-to-date on s'stem L:1nizaes
r, L rp-,o~emenits, -eminj IOU
.ko !o cail tor assistance .ic jt

Onr-Line. and offer :deas ,r. ~

-catonasc.pcz

lsl
7'4.%ftb.;.M
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The Ka'Mlpaign Contribution Tracking SyvstemA* from

Waishington On*Line

Pu~ting you in touc-h -Ith the
4:piformativn You nzeed.

\srr ~(II-L~ne lia .asembieo
'e *.r .'~~:ezed e or FEC

-C_"r!5 4a'At. , vor jnr~m-ed use.
TeCarnp..zn Concrbut~or, Tr3CK-

'A,.. s iz our PC. -.'ord proces-
arv :cnal :flat :ommun.-

,.i.~cs _'-er e:e.ephone. %ou can
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F ,jae '~na pdated a5
c' e1C 0r~s Decome pu0nc,
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:th zi.'
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17ar1 ' r PAC and Jisco~er e~v,.

n:buc~on o~er S204 b% source.
I-Ite. .1.,1 .amcunt. IdentAf tme-'
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:7:'on -it hfdPages -,.#
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n *~r nterested .n

~Jt nstaflr.\. t ut c4i -

And bv c'ombfiing several
search qualifiers, you can
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you -.Vant.
For exAmpie. -,u rna% %%ant i isc ot
e~erv conctutor to a partr.cuiar cin-
. Idace. Or vou zould -iarro%% that
icarch :o ;onur:buvIn! made atter

ie -!ec*:on.

The s~srem %%tf dlet "ou opr
:,e salary anc Amiistratt~e
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Phie Campaign Contribution
-Tracking Syvstem m from

Washington OnLine
?,t., i,4' Mn- *-f~it "liit nM% dilafs to and lions a

atidlaii ~a-ra~ i~it~ri; I'C becan %,i a

Yiidj hike ' i t fIf'- % % iiW .Ced. Ctif' 11,c",i and
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at A28. Monecy talks,

WXe've made it edSV to timn' , 'tt vvho listens.

~4ashtnvonv~'-

:P 'P ? 
4 ': -n

*jfl J:

- 2 :4 ra:e.

Wn-SHINGTON ON -LINC

n nect



Iime

30,

M /oney
or - -:A

talks.

NNe 9ve made it easyv to tind out wvho listens.,
-tnouncing the
Campaign (%ntributn,

-an.e :C 0 rrs

Who gtear' hou- mu n-n -

:'-hom 4a hat "i:'d~ ' .

JO UrLIoh 3:?

F~e f~e- - - .-. -i.i ie .

- - -~'i~ jp4dated as

1, u'i. .r :nnect

&~: '!:~ j,,?~d accurate.

I~~- LUSIGO ON- N
tn r I -a .. Ansmnvn. r



eg-Tech,, Inc.
507 Eighth Street loRe
Washington., D.C.

Dear Sirs:

This letter to to ~
the Federal Elect lws
logos that Legi-TA0,
of the Federal EfuIf

demonstrate, in wit~u
against Legi-Tech, 1fas' I
submitted within 13 ie"it
response iLs received wttw
further action basg" bW es

Please submit Atv ;1110~ or
believe are relwvw*t tO %"OA
matter. Where app*~e.
under oath.

This matter wil I l Imfd. roan AA~~
U.S.C. 5 437g(a) (4) (3) ai 4ta)4&
not if fy the Commission In .'ittum that A 6
be made public.

If you interd to be em e,
p lease advise the CmlgriS .
stating t he name, ad*'s anw"_ 7p
counsel., and a st at erntamt ftq
any not ifi Cat ions and other 00-~e
Commission.
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'TAMW4MV Inc
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Purmiant to 2 U.S.C. S 437g(a)(1) Ad 14 C.1.R. S 11.
fespondent Legi -Tech * Inc. (*Leq i-Tech) he!9eb Heillns to the

cnalaiat filed in this proceeding by the National Republican

Csressioual Comiittee (ONRCCO). Legi-Tech offers to its

MSIrbs .an electronic'news service, tbat includes. amag

'006V Ats information on campaign oosi*T1ons Obtaft"n
fem public disclosure reports f iled *ith th N I lmo~

Comission. Seeking to block the publicetiona of this,

information, NRCC initiated an unsuccessful action in the

United States District Court for the District of Columbia

claiming that it holds a copyright in its public campaign

contribution reports submitted to the Coiision, and that

Legi-Tech had infringed this copyright. After 35CC presented

all of the facts on which it relies in its FEC complaint, Judge



Oe~wrdGesell denied URCC's request for relief in its entirety

and ruled that the evidence before him showed that Legi-Tech

V.* operating in full compliance with the FEC statute and

tOultions.

For reasons explained in detail below, Judge Gesell was

Correct. Legi-Tech qualifies under the exemption to the

restriction on the use of information from FEC reports for

comercial purposes set forth in 11 C.F.R. S 104.15(c).

Legi-Tech uses this information only in "newspapers, magazines,

books or other -similar comumunicationso' and does not distribute

the information for the purpose of soliciting contributions.
.indeed, a recent decision of the United States Court of Appeals

for the Second Circuit explicitly recognized the status of

Legi-Tech as man organ of the press." Legi-Tech, Inc. v.

Reiper, 766 F.2d 728v 730 (2d Cir. 1985). A finding by the

Commission that Legi-Tech does not qualify for the exemption

would put the FEC in direct conflict with the Second Circuit.

Accordingly, no action should be taken on the basis of the 31CC

complaint.

FACTUAL BACKGROUND

I. Legi-Tech's Electronic Publication Activities

Legi-Tech is a subsidiary of McClatchy Newspapers, a

diversified media company that owns and operates several

metropolitan newspapers, four cable systems, a number of radio
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stations, videotezt and electronic library services* and

ventures in new communications technologies such as multipoint

distribution service and cellular telephone. McClatchy has

adopted a strategy of diversifying its traditional daily

newspaper operations by developing new methods of delivering

information that incorporate recent advances in commnunications

technology. I/

Legi-Tech is such a new service. Since 1981, it has

been in the business of collecting and transmitting legislative

and political information to its subscribers over

telecommnunications facilities. In California and New York, it

markets a service known as the Legi-Tech System, which offers

subscribers summaries of state legislation in plain terms,

transmits the recorded votes on each bill, and provides the

attendance record of state legislators. An important feature

of the L'"gi-Tech System in California and New York is the

transmission of information about political contributions to

state legislators, including names and addresses of

contributors, amounts of contributions, and the dates of the

I/ Affidavit of Frank Washington, Vice President of
McClatchy Newspapers and Legi-Tech, %IV 3-4 ("Washington
Affidavit"). This affidavit was submitted in connection with
Legi-Tech's opposition to NRCC's motion for a preliminary
injunction in the District Court proceeding, National
Republican Congressional Commwittee v. Legi-Tech Corp., Civil
Action No. 85-3106. A copy of the affidavit is attached as
Exhibit 1 to this response.

-3-



'T~

contributions. Legi-Tech originally began to offer this

service in California at the request of its newspaper

clients. L/

Legi-Tech's operations in California and New York have

been Successful. Hundreds of customers subscribe to

Legi-Tech's on-line services. The company has always targeted

the print media as major customers, and its current and former

subscribers include Newsday, the Los Angeles Times, Gannett

News Service, The New York Times, Capital Newspapers Group, and

the New York Post. Legi-Teches other customers include

lobbyists, corporations, local governments (including the New

York City's mayor's office), state agencies, and trade

asso~ciations. These customers rely on the Legi-Tech service to

keep abreast of rapidly changing pending legislation, and to

obtain a comprehensive and up-to-date picture of contributions

to state legislators and campaign committees.L/

Legi-Tech is expanding its electronic information

services to include data maintained on the public files of the

federal government. Under the trade name Washington On-Line.

Legi-Tech offers two electronic information services: the Bill

2/ Washington Affidavit 1 5-7.

2' Washington Affidavit 8. The system is also popular
with the political parties; in fact, its largest single private
subscriber is the California Republican Party. id.
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Text Tracking System ("Bill Text") and the Campaign

Contributio~n Tracking Service (OCCTSO).A

It is CCTS that triggered KRCC's complaint. CCrS otfers

a computerized data base containing all campaign contribution

reports on file and available for public inspection at the

rEC. Legi-Tech is developing this service in part because its

contribution reports at the state level have generated

significant customer demand, particularly among the news media,

many of which cover the federal government in Washington.1'*

Through CCTS, a subscriber will be able to access

through his personal computer a variety of data from the FEC

reports. The data base will include information on (1)

political contributions, including the amount, date, and

cumulative total of the contributions; (2) contributors,

including their name, address, occupation, employer, and in

some cases telephone numbers; (3) contribution recipients,

Washington Affidavit 1 10. The Bill Text service
permits Legi-Tech subscribers to obtain instantly a current
copy of every bill and resolution introduced before Congress.
This is the first computerized file of federal legislation that
permits the user to call up this information at his desk. By
using word or phrase searches, subscribers can locate every
piece of legislation that refers to a particular topic.
Legi-Tech will charge a single annual fee to subscribers,
allowing unlimited searches at no extra cost. Washington
Affidavit 1 11. A copy of the promotional materials for Bill
Text is attached to this response as Exhibit 2.

Washington Affidavit 1 12. A copy of the promotional
materials for COTS is attached to this response as Exhibit 3.
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including whether the recipient is a candidate commuittee or

other political commuittee; and (4) disbursements, such as

amounts of transfers to other committees, salaries,

administrative expenses, and payments to suppliers.-L'

This information is obtained from public reports on file

at the FEC. Legi-Tech creates its data base by purchasing the

FEC microfilm reels, at $10 per reel, that contain all of the

campaign contribution reports on file with the agency.-L

Legi-Tech then expends considerable effort and money to input

this information into its data base."'

In performing its data gathering and reporting function,

Legi-Tech has augmented the FEC materials in several ways.

First, because of the software in Legi-Tech's system, a CCTS

subscriber is capable of targeting precisely the information he

desires -- for example, by contributor, time period or

geographic area. A reporter working under deadline pressure

can quickly research and acquire whatever data he needs.1 '

In addition, Legi-Tech has added telephone numbers of

Washington Affidavit 4 13.

- Washington Affidavit 1 19.

Legi-Tech estimates that its use of outside data
processing organizations as well as internal staff to input the
data has cost about $500,000.00. Washington Affidavit 20.

- Washington Affidavit 11 14, 16-17.
-6 -



individual contributors. '-"' This feature was added because,

in one of its first projects, the Los Angeles Times asked

Legi-Tech to compile a list of contributors to the

gubernatorial campaign of Mayor Tom Bradley, including their

telephone numbers. This facilitated reporters' efforts to

contact contributors directly for interviews. Legi-Tech

decided that it would be useful to add this feature to its CCTS

service in Washington, thereby providing another way in which

Legi-Tech could distinguish itself from other information

providers.-11

Legi-Tech includes on its sales materials and data base

warnings intended to inform its customers of the limitation in

the Federal Election Campaign Act on the use of information

from FEC reports. In its advertising materials, the warning

reads as follows: Mt is a violation of federal law to sell or

use information copied from FEC reports for the purpose of

1/ Piair.tiff alleges that Leqi-Tech's addition of telephone
numbers will allow Legi-Tech or its subscribers to remove the
pseudonymous names ("salts") inserted into the NRCC reports,
'hat are designed to detect misuse of contributor lists.
Complaint at 3, 5. See H. Rep. No. 422, 96th Cong., 1st Sess.
23 (1979). Legi-Tech in fact does not and cannot identify
these salts, nor does it have any desire to do so. The system
has telephone numbers for only half of the contributors listed
in the reports. Thus, Legi-Tech's publication of the FEC
reports does not in any way interfere with the FEC's ability
monitor illegal use of contributor lists. Washington Affidav.7:

2 21.

Washington Affidavit If 21.
-7-
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soliciting contributions from other than political

commnittees.* The warning on the CCTS data base states: "Any

information copied from FEC reports or statements may not be

sold or used by any person for the purpose of soliciting

contributions or for commercial purposes." This statement is

precisely the same as that on the computerized data base

offered by the FEC. The warning on the CCTS system appears

every time a CCTS subscriber obtains access to the data base

that contains individual contributor information.-" In

addition, in its standard contract for subscribers, Legi-Tech

limits the uses to which the information received over its data

base may be put. -"'

The primary benefit of CCTS is that it is the first

service to make this massive amount of public information

accessible in a convenient, computerized form. Until now,

monitoring the flow of dollars to or from a candidate's

committee or a political committee required a personal trip to

the FEC to pore over hundreds of thousands of pages of reports

to ferret out the desired information. For example, if a

researcher wanted to identify all contributions made by a

particular individual Or by industry representatives mentioned

- Washington Affidavit ~ 22-23.

- Washington Affidavit If 23.
-8-



in a report to the FEC, he would have to search thousands of

pages of reports, and then would still not be sure that he has

an accurate total. Purchasing the microfilm from the agency

does not alleviate this chore of reviewing large amounts of

information in which the subscriber has no interest. With

CCTS, a subscriber has the capability of using his personal

computer or word processing equipment to call up such data in

seconds.-4

ii. Proceedings To Date

Complainant NRCC is an unincorporated association of

Republican Congressmen in the United States House of

Representatives. NRCC makes contributions to the campaigns of

Republican candidates for election to Congress, and supports

their candidacy through media advertisements. Hence, NRCC

files reports pursuant to FECA with the Clerk of the House of

Representatives, who in turn submits them to the FEC. "-'

Legi-Tech is electronically publishing only information from

NRCC's public FEC reports.

'1 Washington Affidavit 6. The Commission itself has
recognized the need to anake its data more readily accessible to
the public. It has begun providing much of its campaign
contribution information on a computer data base accessible
under the Freedom of Information Act. Washington Affidavit !I
24.

L1 2 U.s.c. § 432(g)(1), (3); 11 C.F.R. § 105.1.
- 9-



On September 19, 1985, NRCC applied for a copyright

registration for its FEC reports with the Copyright Office.

After initially expressing some reluctance to register these

documents because they did not appear to be copyrightable, the

Copyright Office relented and registered the documents, while

indicating that the courts would ultimately determine whether

they were copyrightable.

On September 27, 1985, NRCC filed a complaint before the

United States District Court for the District of Columbia

alleging that Legi-Tech had infringed NRCC's copyright in its

FEC reports and had committed a tort of conversion and

misappropriation arising from its electronic publication of the

information in the NRCC reports. National Republican

Congressional Commnittee v. Legi-Tech Corp., Civil Action No.

85-3106 (D.D.C. filed September 27, 1985). On October 15,

1985, Judge G3esell denied NRCC's motion for a preliminary

injunction restraining the publication of information from the

rJRCC reports. The Court found that NRCC is not entitled to

copyright protection for lists of contributors that it is

required by statute to file with the FEC solely for the purpose

of public disclosure. Accordingl-y, NRCC had shown Oabsolutely

no likelihood of success on the merits i~n this case.0'-

01 Hearing Transcr-ipt at ~,Exhibit 4 hereto.
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In analyzing NRCC's claim that Legi-Tech had committed

misappropriated information from the FEC reports, the Court

observed:

It is sugge~sted in Count Two of the complaint
that in some fashion as yet not fully explained
to the Court defendant has been guilty of
conversion of some kind. I have taken that to
mean that in some fashion it is believed that the
defendant is utilizing the information obtained
from the public files in a manner inconsistent
with the rules and regulations of the Federal
Election Commission. As to that there is no
evidence to support it. indeed, all of the
material before the Court would suggest that
(Legi-Techj is operating consistent with the
rules and regulations of the Commission, but, in
any event, if there is somre violation of those
rules and regulations the m'atter has to be
addressed under the statute before the Commiission
administratively given, of course, limited
statutory jurisdiction in such matters."~-'

The Court subsequently entered a final order in the case,

denying all relief requested by NRCC.-a'

- Hearing Transcript 3,t (emphasis supplied).

NRCC has .appea led that iecisio--n. The United States
Cour-t ) f A pp eas I r thve D:str-ct- of Columbia Circuit recently
granted an uncontested 7, ot:on ..Dr an ear4y briefing schedule
submitted by NRCC, but denied NRCC's request for expedited
argument, conc>A,, ing that NRCC had not shown that it had
suffered any irreparable injury as a result of Legi-Tech's
actions.



ARGUMENT

Legi-Tech Is Operating in Full Compliance with the
Federal Electio Cmagn Act and FEC Regulations.

NRCC contends that tLegi-Tech is violating 2 U.S.C.

S438(a)(4), which pri~vides that reports and statements filed

with the Commiss ion are t, be nade public, except that:

any information copied from such reports or
statements may not be sold or used by any person
for the purpose of soliciting contributions or
for commercial purposes, other than using the
name and address of any political committee to
solicit contributions from such committee.

This restr:-iction is echoed in the regulations. See 11 C.F.R.

104.15(a). The regulations, however, carve out an exception to

this general restriction.

The use of information, which is copied or
otherwise obtained from reports filed under 11
C.F.R. Part 104. in newspapers, magazines, books
or other similar commrunications is permissible as
long as the principal purpose of such
communications is not to communicate any
contributOr iAformation listed on such reports
for the purpose of soliciting contributions or
fo:r --ther commercial purposes.

Th',is exemptikon -- which NRCC never cites in its

compi:--in- - eflects Cigres-s's intent that legitimate news

orga3n~za-::o-ns be free to publish information from the public

ca~airi '~~'but'c reors The colloquy on the Senate

fl n 7nrnection. %'itf the amendment was as follows:

- 12 -



MR. BELLMON. Mr. President, the amendment
is self-explanatory. I shall read it again. it
provides that "any information copied from such
reports and statements shall not be sold or
utilized by any person for the purpose of
soliciting contributions or for any commuercial
purpose.-

...This amendment is intended to protect,
at least to some degree, the men and women who
make contributions to candidates or political
parties from being victimized by that practice.

MR. NELSON. Do I understand that ttie only
purpose is to prohibit the lists from being used
for commercial purposes?

MR. BELLMON. That is correct.

MR. NELSON. The list is a public document,
however.

MR. BELLMON. That is correct.

MR. NELSON. And newspapers may, if they
wish, run lists of contributors and amounts.

MR. BELLMON. That is right; but the list
brokers, under this amendment, would be
prohibited from selling the list or using it for
commercial solicitation.

117 Cong. Rec. S30058 (1971) (emphasis added).

T'he service offered by Legi-Tech plainly falls in the

category of "newspapers, magazines, books, or other similar

commrrinications . . ." Legi-Tech is a subsidiary of McClatchy

Newspapers. It. provides in an electronic format informat.'n

that rright Dtherwise be carried in newspapers or newsletters,

includina 3 *-:ill range oif legislative and political

information. Legi-Tech's services include tracking the statu-

of legislative bills, incluiding their legislative history;

- 13 -



identifyingj legisl-3tors voting for and against a particular

measure;: aria pro'- iding the attendance records of legislators.

The informatio). . contributors to federal candidates and

committees th-at ~'-ehoffers via CCTS complements the

variety of leqih'>i!ve and political information already

published by Legi lvch on its electronic data bases.

Indeed, thet federal courts have explicitly recognized

Legi-Tech's .-, Aus as a member of the media. In a recent

dispute, the State of New York singled out Legi-Tech by statute

and refused to provide it access to a competing state-run

electrr-nic legislative news service. Legi-Tech, Inc. v.

Keiper, 766 F.2d 728 (2d Cir. 1985). Ruling that Legi-Tech is

an "organ of the press," id. at 730, the Second Circuit found

that the state had unlawfully denied access to the company.

First, the court was concerned that the statute at issue might

prevent Legi-Tech from publishing the full text of pending

bills win a package with relevant political information such as

voting records and campaign contributions." Id. at 732. This

was important, the court observed, because "information about

legislative proceedings . . . is absolutely vital to the

functioning of government and tn the exercise of political

speech, which is at the core o,_f the First Amendment." Id.

The court noted that it is now technologically possible

to transi-lt "electronic newspapers- to the public that contain

not only legislative information but a variety of other data as

- 14 -



weill. In an observation equally pertinent to this case, the

court declared that it was dealing *in an area of rapidly

developing technology and with novel and expanding forms of the

exercise of the freedom of the press guaranteed by the First

Amendment.0-'-i The Seco~nd Circuit's characterization of

Legi-Tech's activities, standing alone, is sufficient authority

for the FEC to determine that Legi-Tech falls within the

exemption in 11 C.F.R. S 104.15(c) and to close the file on the

matter. Indeed, a contrary ruling would place the Commission

squarely in conflict with the Second Circuit.

Support for the conclusion that Legi-Tech fails within

the exemption can also be found in past Commission findings.

In re Virginia Political Report, MUR 1540, First General

Counsel's Report 4 (1983), considered a complaint against a

newsletter that published the surnames and initials of

individual contributors to various state candidates, the

amounts contributed, and their city and state of residence.

The newsletter contained the warning that none of this

information could be used for purposes of soliciting

contributions from the individuals listed. Publication of

contributors' nam-es was one of several services offered by the

9/ 766 F.2d at 732. See also P.A.14. News Corp. v. Butz,
514 F.2d 272 (D.C. Cir. 1975)(electronic news services exercise
same First Amendment rights as print :nedia).
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anlettear. Under those facts, the FEC's general counsel ruled

that the newsletter qualified for the newspaper exemption*""a

3RcXCs position appears to be that any entity that uses

information obtained from public FEC campaign contribution

reports and that also makes a profit necessarily runs afoul of

the Ocamrcial use" provision of the statute and regulations.

This result, however# is dictated by neither the text of the

requlation nor the purposes underlying it. As the debate

quoted above illustrates, the restriction on the use of

information obtained from FEC reports was directed at list

brokers who intend to use the information for solicitation or

commercial purposes. It was not intended to bar news

organizations, such as Legi-Tech, from publishing the

information contained in those reports -- regardless of whether

those entities sell their news publications for Ccormercial

purposesO in the sense that they charge a fee for this

service. There is no evidence, and NRCC does not allege, that

Legi-Tech conducts list brokerage activities of any sort. Nor

0/ FEC Advisory Opinion 1980-101, Fed. Election Campaign
Fin. Guide (CCH) Of 5551 (1980), cited by NRCC, is not to the
contrary. In that opinion, the Commission permitted
publication of a directory of comprehensive information about
political action committees specifically for the purpose of
assisting in the solicitation of contributions. In its
decision, the Cormmission also stated the obvious point that the
copying and use of the names and addresses of individual
contributors for the principal purpose of solicitation would
not be consistent with FEC regulations.

- 16 -



is there any evidence that Leqi-'rech conducts its electronic

publication activities "for the purpose of soliciting

contributions or for other commercial purposes.':

Far from contaveninq FECA, Legi-Tech's activities

e f fec tiv elIy 1)r t e i t:o (Ils u:-e o b Jec t ive s. As Justice

Brandeis perceptively observed:

Publicity is just
social and inCust
to be the best of
is the most effic

ly commended as a remedy
rial diseases. Sunlight
disinfectants; electric

I T"he exempt- ion f c-, news publi1cat ions set fo rth iA.n 1
C.F.R. §104.15(c) would 3lmcst certai3nly be necessary to avoid
constit1--utio-nal problems. The Missouri Supreme Court, f~r
exampie, has overturned a state statute providing that "no
information copied from Lstate-required contribution reports,'
shall be sol1d or utilized by any person for the purpose of
soliciting contributions or -for any commercial purpose." In
ruling that the statute viola3ted the First Amendment of the
United States Constitution, the court observed:

By placing- the info,-rmaticn In the public domain,
the state '7ust have presumed that the r iqht of
privacy gives way to public interest in this
instance. Certainly, th'e r.:ght of priv3cy
vanishes -4ith th;e requi red public disclosure of
the requisite in forY_71a t -r.

Ryan v. Fitzpatrick, 669 S.W. :-d _.15, 218-19 (Mc. l94)(.
banc). The court also invoked the strong public interest
underlying camp-pay: cotnt r ibut I-n disclosure laws spelled Dult
,:he _,;p reme C -.~ n Buckley v. V3aleo, 424 U.S. (l6.

e5 S t e J
AJiti- zoa e.-

otherPeople's Money 92(>l)
evr cited in the 1legislat,.ve nisto
extens!:ve disclosu~re provisions
era oD. Instant cormmunication, _ra

relevan-t." S. Rep. No. ?6, 912nd
1,47) 'U.S. Code Cong. & Ad:7. News

'-7

ry

ndel
Cnc~ .i

f oI
is said
I ight

--------- ---



The Siupremne Couxtt has fotund that FECA's disclosure requirements

serve three impcrtant qovez.nrnental interests. First, they

provide the puiblic with information "as to where political

carrnpaiqti mon'e"., ine y: d how it is spent. ~~ Second,

'he reo lE ett ~'u3l '',r rupt ion and avoid the

3ppearance of tcrpt' y "exposing 13r'jt conrribuitions and

expr-nditures _- the light ,-f pub"Licity." F Fi t,,11 y, #_e

projvide "3n essential -eans of gathering the Jat3 necessaty to

letect V _oD1at '1 F s offt the co:ntributio'-n lirItat ions.- These

!isc .osur.e req,'; &rer~ents ref lect the princi ple that: an "*informed

in s the s potent ~:a.restrainspn
--sr intsriepo.

-- Buckiey y. Val'e:, 424 J.S. :L, -7(1976). See also H.
Rep. No. 564, 2nd Cona. Sess. 4 (:971).

q14. at 7; see also S. Rep. NoD. 689, -3ri Cong., 2
Sess. 2, re inted in A- 4 U.S. Cde C &g Adr,,*i2. News, 5587,

ros -ein A Ae i : in Press Co)., 7 .S. 233, 250
K e') 3.e -- r. J CDng~ 'J Sess.
'_i Prp Ier- 1- ? e 5 S oe too s~ Ais rew 13 86-2

(S~pine'.~ veA D rs pry per ma Scott) -nr
S e: o a.r: nas :' lcr s h a ve creited an

s:o>.' ve *'.e e 0 C t S n~in Fed e: i1 c 3rrnpai n
3nti n:uA n-7 3 nwarran-e'; sec recy. re13k

e 2 e. -i ~ s erodes c!- nf :AJer.c e 1n !1 e elltir11'e
* erv 2 cs rc: .lwed s~ er:ri ysrve -A

lienera3te p e 57 r es :ns :)i Oe 7 itc Y oer nment ."



Congress has declared that there is a strong public

interest in determining who20 has contributed what amounts to

which candidates and committees. The Supreme Court has

confirmed that this Interest is "sufficiently important to

Outweigh 1he~ p"-Ssl i 1I t Yt i r it r inqement -,f the right of

,3ss;(cl at. . on Ipart I A Ii r lv when t he ' free funct i nn.nq of our
nat. ional institutions' is invol%,ed."- Ths"I ~ qe a

resolved the issue of where the public interest lies in favor

of disclosure. With CCTS, infor-ation froM FEC reports is now

available to other Journalists and interested members of the

public in a format that enables them to use the voluminous FEC

d~ata in a meaningful manner. T here can b~e n-' subst anti alI

Buckley y. Valec, 424 U.S. at 66 (1976). In attempting
to locate some support for its position in the Buckley
decision, NRCC wrests from their context miscellaneous
quotations regardina the need to protect private parties from
harassment. For example, NRCC asserts that "polit,.cai parties

'nee sb~w niy resonbleprobability that the comple
J1is closu re of party's contributors' namnes will subject themr
to threats, ha-rras5sment or reprisals fr-m either Government
of ficial s oDr Er ivate pLa.rties' In order to 3 luaify fo-,r an
e xe m pt icn If ro-m t he -ct's is c1.o s ure po s> n-. N RC C
Complaint at 7 (ernphasls original). Tnis erroneously
implies that NRCC co--uld obtain an exe:-t,.,n rr-m the Act's
iisc'lcS-_re reauiteo-entIS on, v'akinq suci a3 shi_)IIrI. in fact, the

Cout '~s esondno c~~mtna:_ :rn itties -- not the
Repubi'.cans -- shilrcen ianket_ exemptio:n fr--- the
Act's 1-1 -sc !,sore 't:~~s 2 .S. ' 4. T-e CoDurt
I-e e c e J ths I n e r-,!-- 7 it:: th1t 1 toQuq11 the
go ve :n:-,,e n,-3 1 znee s J:s ms: s d:T=n shed wnen the
contribution '-I ies- _ s mao'e ta w.rparty, --he partle.;

adoffered n~spe-: e-- enice .fharassmenf., and "the
substantial pubi>7_ :nees n ,sl:s ):utweIghs the har7,m
?enera L .y alIlegei." -US.a 2



goverrnent interest in curtailing the dissemination of

information that Congress has ordered to be made public.

NRCC complains that Legi-Tech has not taken reasonable

steps to ensure that the NRCC lists will not be used for

solicitation purposes.- In fact, Legi-Tech places a
warninq on its data base that appears at the beginning of every

contributor tracking search by a CCTS subscriber. That warning

is identical to that used by the FEC on its computer on-line

service. Legi-Tech also places warnings on its advertisements

for CCTS service.-" It is hard to see how NRCC could

contend that these warnings are inadequate when they are

precisely the same as those used by the FEC. And although NRCC

at one point chastises Legi-Tech for its "unwillingness fully

to police its customers," it recognizes in the same breath that

only the FEC may impose sanctions on parties who violate the

agency's regulations.301

NRCC also makes much of the fact that Legi-Tech includes

telephone numbers for certain of the contributors listed on its

data base. As noted in Mr. Washington's affidavit, Legi-Tech

began to offer this service at the request of its newspaper

Complaint at 5.

Washington Affidavit 1 22.

Complaint at 5 nn.1, 2.
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customers whose reporters wanted a convenient way of contacting

sources. JL' There is nothing about the provision of

telephone numbers that suggests that Legi-Tech is actively

encouraging solicitors to subscribe to its service. Nor does

it make it easier for Legi-Tech or its subscribers to detect

and possibly remove from their data base the pseudonyms in the

NRCC lists. Legi-Tech does not remove any names from its

lists. It hires an outside firm to track down telephone

numbers of individual contributors, and does not make any

adjustments in these numbers when they are added to Legi-Tech's

data base. Through this process, Legi-Tech obtains telephone

numbers for only about half of the individuals on the campaign

contribution lists. With respect to the substantial number of

individuals for whom telephone numbers cannot be found,

Legi-Tech has no way of knowing -- and does not care -- whether

this is because the namc. is a "salt* or for one of many other

possible reasons.

The Commission should also pay little heed to NRCC's

unsubstantiated claim that Legi-Tech's activities will cause

NRCC and its contributors to suffer irreparable injury.32'

311 Washington Affidavit 1 21.

32 These allegations do not comply with the requirements in
Section 111.4 that the complaint differentiate between
statements based on personal knowledge and those based on
information and belief, and that statements based on personal
knowledge identify the source of the information.
11 C.F.R. § 111.4(c), (d)(2).
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NRCC asserts:

In return for exercising their rights to
participate in the political process, NRCC
contributors will likely be harrassed by both
commercial and political organizations.
Moreover, if a contribution to NRCC will subject
a contributor to further solicitation and
harassment, there will be a significant
disincentive to making such contributions to
NRCC. The damage to NRCC and its contributors,
and to the free flow of political speech from
these effects is precisely what the Act sets Out
to avoid. -"'

First, this is the type of vague allegation of future injury

that the Supreme Court in Buckley found insufficient to

outweigh the strong public interest in disclosure of campaign

contribution information.]'- Second, as Judge Gesell aptly

put it, "NRCC's alleged irreparable injury, in the Court's

view, is caused by the Federal Election Campaign Act, not by

[Legi-Tech], and its remedies lie in the political arena and

not in a court." 3 In other words, any harm caused to NRCC

is attributable to the fact that the statute requires it to

Complair4 at 3.

See Buckley v. Valeo, 424 U.S. at 741 ("The Proof may
include, for example, specif ic evidence of past or present
harassment of members due to their associational ties, or of
harassment directed 3aainst the organization itself. A pattk-!.
of threats of specific manifestations 3f publiAc hostility mr-ay
be sufficient.") (Emp#3sis Aded).

Hearing Transcript at ~
- 2
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To the contrary, the evidence shows th~it.
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increased capacity to report upon and deliver information,

Congress' goal of an informed ele!'2 ,.rate grows closer. If the

New York Times -- or McClatchy's Sacramento Bee -- found that

"all the news that's fi&t to print" included NRCC's entire

report. i ckrnpaint charging that the news organization had

-ilrlated FECA would be quickly thrown out. The fact that the

form of information delivery is not "hard copy* does not change

this result. The complaint should be dismissed, and the file

should be closed now.
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VERIFI[CATION

Counsel for Legi-Tech swear that the facts included in

this Response are true to the best of their knowledge,

information, and belief.

Respectfully submitted,

e;
Bruce D. Sokler
Thomas J. Casey
Terrence J. Leahy
Karen Kao

MINTZ* LEVIN, COHN, FERRIS,
GLOVSKY and POPEO, P.C.

1825 Eye Street, N.W.
Suite 1201
Washington, D.C. 20006
(202) 293-0500

Attorneys for Legi-Tech, Inc.

1985.Subscribed and sworn before me this LJX0day of November,

Notary Publc

My Coimmission Expires: UYC0mmNiEn*4.ScobrI4tgg

099 5m/1009m
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Exhibit I

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NATIONAL REPUBLICAN CONGRESSIONAL)
COMMITTEE,

Plaintiff,

V. ) Civil Action No. 85-3106

LEGI-TECH CORPORATION,

Defendant.

AFFIDAVIT OF FRANK WASHINGTON IN SUPPORT OF
OPPOSITION To MOTION FOR PRELIMPNARY INJUNCTION

I, Frank Washington, hereby state as follows:

1. I am submitting this affidavit in support of the

opposition of Defendant Legi-Tech, Inc. (tegi-Tech*) to the

motion of plaintiff National Republican Congressional Committee

(*NRCC*) for a preliminary injunction. I have personal

knowledge of the matters discussed in this affidavit.

2. I am Vice President of McClatchy Newspapers

(*McClatchyO). McClatchy is located at 21st and Q Streets,

P.O. Box 15779, Sacramento, California 95852. McClatchy owns

ninety percent of the stock of Legi-Tech. As Vice President'.

an responsible for the day-to-day management of the affairs of
t.re com~pany. I am also Vice President of Legi-7.7ech.



Nature of McClatchy's Operations

3. McClatchy is a diversified media company with

holdings in the newspaper industry# radio, cable systems, and

new communications technologies such as videotext and

multipoint distribution service. These activities reflect

mcClatchy's fundamental business strategy of broadening its

operations beyond traditional daily newspapers to include new

information delivery services that take advantage of advanced

technologies. McClatchy considers this approach necessary for

it to compete effectively with other information providers in

the coming decades.

4. McClatchy has a direct or indirect ownership

interest in the Sacramento Bee, the Modesto Bee, the Fresno

Bee, the Anchorage Daily News, and the Tni-City Herald. It is

the licensee of stations KFBK (AM), Sacramento, California;

KAER (FM), Sacramento, California: K"MJ (AM), Fresno,

California; and KNAX (FM), Fresno, California. it holds

interests in several cable television systems, including Nor

Cal Cab.,avision, Inc.; melcab Com~munications, Inc.; Fresno

Cable TV Limited; San Joaquir 7747 Services, :nC.: and Sequoia

Cablevision, Inc. It holds an interes: -n tr resno MDS

Company, 3 nultipo,.nt istribution ser::ce, as well as several

companies that cirrently have or have applied for cellular

telephone licenses. Mcclatchy offers two videotext services,

Grassroots California and T-1 Dorado 7eleguide. Finally, it

markets an electronic newspaper library called Advanced Searcn

Concepts.
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Nature of Legi-Tech's State- eislative information Services

5. Legi-Techs3 electronic publishing operations

complement McClatchy's other information delivery activities.

Legi-Tech began operations in 1981 and was incorporated under

the laws of the State of California in 1982. McClatchy

acquired its interest in the company in 1982. Legi-?eches

principal place of business is in California. in 1983, it

began to provide services in the State of New York.

6. Legi-Tech is in the business of collecting and

transmitting legislative and political information to its

subscribers cv~er telecommunications facilities. In California

and New York, it markets a service known as the Legi-Tech

System. The service offers subscribers summaries of state

legislation in plain terms, transmits the recorded votes on

each bill, and provides the attendance record of state

legislators. Legi-Tech provides computer term~inals to its

subscribers to enable them to receive th,-e service.

7. An important feature of.&, the ,egi-:ech System in

California and New York is the transmission of information

about political contribitions to state legis'Latars. tlegi-Tech

provides to its subscribers a variety of contribu.tion

information that must be filed with the state, including names

and addresses of -ontribuators, amounts of contfributions, and

the dates of tn-e cofltr~,tiofls. rLegi-Tech originally began to

offer this service in C-alifornia at the request of its

newspaper clients.

-3 -



8. Legi-Tech's operations in California and New Yfork
have been successful. Hundreds of custolmers subscrioe to
Legi-Tech's on-line services. The copny ha.s always targeted
the print media as -3o C ;stomers, and its c.-rren,: and former
subscribers include Newsday, th'e Los Angeles 71imes, Gannett

News Service, The New York Times, Capital Newspapers Group* andthe New York Post. 'he system is also Popular withi the
political parties; in fact, the largest single private
subscriber to the system is the California Republican Party.
Legi-Tech's other c- stomers include lobbyists, corporations,

tJ~)local governments (including the New York City's mayor's
oftice), state agencies, and trade associations. These

,V customers rely on the Legi-'rech service to keep abreast of
rapidly changing pending legislation, and to ootain a
comprehensive and up-to-date picture of conotrioutions to state
legislators and campaign committees.

9. .egi-Tech has encounterej =D. resistance to its
provision of electronic leaislaltlv :nfor~atio7 services. 7-
State of New York, for example, recent:1y ena.-tel-A a statute tna:
singled out L.egi--Tecn ain. cienioei .. S A::zs 3 tn-e s:ate's

~sfro-, ootaining co'>e e n~r a~ zs'-
general p ;ollc was a.e tD. 'vie c.-allengeJ :..a: sta:4te in
federal court,:, and zr:-e Stecond Circjit Co.;rt of Appoeals recent>1
'1eIi our right to a:"Ss t7.e staie'Sss:e on 3
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nondiscriminatory basis. The court rested that ruling on its

conclusion that Legi-Tech was "an organ of the press."

Leg-TehInc. v. Keier 766 F.2d 728v 730 (2d Cir. 1985).

Legi-Tech's Development of Federal Information Services

10. Legi-Tech has decided to expand its electronic

information services to include data maintained in the public

files of the federal government. Under the t6rade name

Washington On-Line, Legi-Tech will offer two electronic

information services: the Bill Text Tracking System ("Bill

Text") and the Campaign Contribution Tracking Service (*CCTS").

11. The Bill Text service will permit Legi-Tech

subscribers to obtain instantly a curzont copy of every bill

and resolution introduced before Congress. This is the first

computerized file of federal lecislation that permits the user

to call up the information at his desk. By using word or phrase

searches, subscribers can locate every piece of legislation that

refers to a particular topic. Legi-Tech will charge a single annua.

fee to subscribers, allowing unlirnited searches at no extra cost.

A copy of the promotional rnaterials for Bill Text is attached

to Legi-Tech's Merorandun as Exhibit 2.

.2. The second new service that Leci-Tech intends to

of fer, and th.,e subject of this 1 itigation, i.s COCTS .'-CTS

-5-



contains a computerized data base containing all campaign

contribution reports on file and available for public

inspection a.t the Federal .liection Commission (*FECO).

Legi-Tech is developing th!Is service in part because its

contribution reports at the state level have generated

significant customer demand, particularly among the news m 'Ia,,

many of which cover the federal government in Washington.

13. Through CCTS, a subscriber will be able to call up
on his personal computer a variety of data from the PEC

reports. The data base will include information on (1)

political contributions, including the amount, date, and

- cumulative total of the contributions: (2) contributors,

including their name, address, occupation, employer, and in

some cases telephone numbers; (3) contribution recipients,

including whether the recipient is a candidate committee or a

polltical action committee; and (4) payments and expenses, such
as anounts of transfers to other commIttees, salaries,

c~. al:%nstrative expenses, and payments to suppliers..

14. The software or, the CC7S system enables subscribers

to request information in a wide varliety of form~at- depending

on the parpose of their searcn. Once the ~iser is in the

ontrouton Tac~n~ odile, n.e can r, n a search nased on the
contributor's name, t.--Q contrioator's employer, gaographical

!Dcition, or th e rec,&pienc- Cf tn e contrioution. 7hus, a

SjosCriber might want to see all Contribitions made to the

-6 -



committee to re-elect a .ia member of Congress.

Alternatively, he i.ight -:ac*. see which employees of a

particular company gave irw'.1nev a specific political action

committee. Another search .~'iwould be to focus on all Of the

contributors that li*.7e in a --,a ticular geographic area. All of

these searches could , :re.z,racted to a particular time

period. CCTS makes these information retrieval tasks simple

and convenient.

15. Although there are many different ways of calling

up data, one thing the system cannot do is reproduce a copy of

NRCC's FEC report exactly as it was filed with the FEC. The

NRCC's filings are organized alphabetically within each zip

code. A CCTS subscriber could call up information limited to a

particular zip ccde, but thao- search would disclose information

from other FEC reports, not just the NRCC reports. Thus, there

is no way to retrieve the NRCC's FEC reports as they appear on

file at "he FEC. Indeed, there would be no reason why

Legi-Tech's customers would want such a service. The whole

point of the system is to permit u.sers to avoid going through

each report on a piecemeal basis, enabling the7 to collect al.

of the information they need on a specific topic that is

contained in all of hereports.

16. The primary oenefit of rCTS is that it is the first

service to make this missive amount of public information

accessible in a conven.ient, conputerized for!,. Until now,

- 7-
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those who were interested in monitoring the flow of dollars to

or from a candidate's $comrmittee or a political action Committee

had to take a personal trip to the FEC and pcDre over hundreds

of thousands of pages of reports toa ferret out the desired

information. For example, if a researcher wanted to learn

about all contributions made by a particular individual

mentioned in a report to the FEC, he would have to go through

thousands of pages of reports, and then would still not be sure

that he has an accurate total. Purchasing the microfilm from

the agency does not alleviate this chore of reviewing large

amounts of information that the subscriber .s not interested

in. With CCTS, a subscriber has the capability of using his

personal computer or word processing equipment to call up

precisely the data he needs, in a matter of seconds.

17. Legi-Tech's subscribers use the political

contribution information they receive for a variety of

different purposes. Sor~e use it to keeo t.'aCK Of W" O is

receiving contributions and from w -at so.;.r,:es. Some u;se it

order to assist grass-roots political loooying efforts. Some

use the information to en.-oirace :ri'.i, a ~oParticipate in~

the political process fo.-r pirposes of pe:r~ ~~ olicy;
on a particular issie. t::s will 1...~r -h san I~

functions. In fact, Repc;olican congress:-en wna are members of

NRCC have indicated a -reat deal of nteres:- in tn-e new cc,--S

service.

- 8-



18. Members of the media have expressed particular

interest in the great variety of ways in which users can format

particuilar types of data and focus their searches quickly and

easily. For example, som~e have mentioned to us that it is

useful to have 'financial profileg of a public figare who is

giving a speech being covered by a reporter -- a profile that

can be obtained instantaneously on CCTS. One prospective

customer had the idea of using the system to trace a senator's

receipts of contributions from defense-related PACs during the

period when the defense bill was before his committee. In that

case, the information obtained from CCTS would form the core of

the story that the reporter was attempting to put '..gether.

Legi-ech's Efforts To Compile Its Data Base

19. Legi-7ech expends a considerable am~ount of effort

and roney in order to prepare its data base. First, it

P;: h ase s a'r o7 t he F EC m ic ro f iIn reel s tnat con-.in all of tn-e

ca:7paign contribution reports on file wit"h tne agency. These

reels Cost ten dolLars eacil. A mem:)er c-f tl-e Pjolic could

purch,-ase a complete record of ever-, report. f ied djrn4 1984,

an election year, inc!,;ding -ne namke an.,- aA"dress of each

contrloutor-, for less :.-an $1200.

20. Zeg,-Tecn tnen contracts wi-r. an :)u-side firmn to

nave the mi.crofilm transformed Into hard copy pr.int materials.

7.e -,eports from 1962 tnro.;g A985 contained 3oout 1.2 million

- 9-
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pieces of paper. our staff organizes these materials according

to the way we want to format the information. We then send the

papers to an outside data processing firm whose operators

manually key punch each item of information from the reports.

After the key-punched items are returned to Legi-Tech, our

staff reviews the materials to ensure their accuracy.

Leg.-Tech has spent about $5000000 putting together its data

base in this manner, including staff salaries and fees for

outside service firms.

21. The FEC reports from which Legi-Tech compiles its

data base do not include telephone numbers of individual

contributors. Legi-Tech added this feature to the Campaign

Contribution Tracking Service because it had a previous

experience in which the company had been requested to provide

telephone numbers. in one of its first projects, the Los

Angeles Times asked Legi-Tech to gather a data base of

contributors to the gubernatorial campaign of Mayor To~m

Bradley. The newspaper asked Legi-Tech to include telephone

numbers in order to facilitate their reporters' efforts to

contact contributors directly for personal interviews. We have

found that having telephone numbers available m~akes our service

.l.tractive not only to the media, but also to customers who

wish to contact particular individuals as part of grass-roots

lobbying efforts. CCT7S contains telephone numbers for about

half of the contributors listed in the FEC zeports. Legi-Tech



has no ability or incentive to remove the pseudonyms (esalts')

that are inserted in tNRCC lists to detect their misuse.

Restrictions on Subsequent Use--of Information by Subscribers

22. Legi-Tech includes on its salea materials and its

actual data base warnings designed to inform its customers of

the limitation on the use of information from FEC reports found

in the Federal Election Campaign Act. On its advertising

materials, the warning reads as follows: QIt is a violation of

federal law to sell or use information copied from FEC reports

- for the purpose of soliciting contributions from other than

'ST political committees.* The warning on the CCTS data base
co states: *Any information copied from FEC reports or statements

may not be sold or used by any person for the purpose of

soliciting contributions or for commercial purposes.* This

wording is precisely the same as that on the FEC's own

C\ computerized data base. The warning on the CCTS system appears

at the beginning of every contributor tracking search by a CCTS

subscriber.

23. In its standard contract for subscribers, Legi-Tech

limits the uses to which the information received over its data

base may be put. The contract states that customers may not

distribute the information they obtain over the system except

to the extent that it is incidental to the conduct of the

customer's business. The contract also indicates that the



source of the information on CCTS is the FEC reports, and that
6[i1t is a violation of federal law to sell or use information

copied from such reports for the purpose Of soliciting

contributions from other than political committees.0

The FEC's Computerized Data Base

24. The FEC itself has recognized the need for more
convenient access to its reports. It now offers a Freedom of
Information Act Direct Access Program under which a member of
the puolic, after filing a request under FOIA, may obtain

computerized access to some of the information on FEC reports.
There are several differences between CCTs and the FEC's direct
access program. First, the government's service includes only
contributions of $500 or more, which represents only about
one-third of the entries on the FEC reports carried by CCTS.

Second, the user must file a FOIA request, which is both
cume.some and undesirable for those isers who seek

-onfidentiality. Third, the system i ailaole only for

IL~mited time periods. Fourth, the FEC ' syse ha:i an option
of hoarly charges which CC7S, does not. F.,na4'yr, the FEC's
system does not afford flexibil.itv to cond,.ct a wide variety o

inglies quickly.

25. 7The FEC has issued a request for proposals to

iu,,plement a revaMped computerized data oase. Indeed, after
!.eai-7ech demonst rated Its system to FEC of f'..zials, the FEC

- 1 1 -



requested Legi-Tech to submit a proposal in response to the

RFP. In general, FEC has cooperated fully with Legi-Tech and

its efforts to provide information services to the public.

Harm to Legi-Tech from the Injunction

26. Legi-Tech would be significantly and irreparably

harmed in the event that the injunction requested by NRCC is

issued. Such an injunction would prevent Legi-Tech from making

available to its subscribers any of the information on the

reports filed with the FEC by NRCC. This could significantly

impair the company's marketing efforts at the critical start-up

stage. Legi-Tech has advertised that it has available on its

data base the full set of FEC reports. If the injunction is

granted, that would no longer be true. Moreover, if NRCC is

successful, any other political committee that files FEC

reports could limit the distribution of those reports simply by

registering for copyrichO.t status. That would further erode

L.egi-Tecn's data base and limit the utility of its service.

This might occur at the state level as well, so that state

political contribution information -- data that 'egi-Tech has

been puolishing for tle past several years -- would no longer

be accessible to its siosCribers.

27. Altnougn Legi-7ech currently has no customers for

CCTA.S they have severaj. Ln final negotiations, and fully expect

t.-o have a customer '; tooer 15, th e date the TRO expires.
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Legi-Tech has engaged in intensive Marketing efforts for the
last several months, including an extensive direct mail and
letter-writing campaign and approximately 100 personal

demonstrations. A substantial number of potential customers

are members of the media. The injunction would disrupt these
marketing efforts by impairing Legi-Tech's ability to deliver

the services it has promised.

28. The injunction, in my view, would also threaten the
interests of McClatchy Newspapers and Legi-Tech as organs of

the press. McClatchy must be constantly vigilant to ensure

that government authorities do not overstep constitutional

bounds by ordering us to refrain from publishing a particular

type of news. I suspect that if McClatchy Newspapers decided

to reprint FEC reports, it would be able to do so without fear

that the organizations that were required by law to submit the

reports would successlFully bar their republication. An

injunction, however, would preclude .egi-Tech from

electronically publishing a set of public FEC reports. There

is no justification for this restraint on the press.

29. On the other hand, I cannot see how NRCC suffers

any harm from Legi-Tech's activities. ':0 the extent that NRCC

is concerned that p ;blicat ion of its sibscrioer lists will

expose its contributors to harassment, that decision has

3lready oeen made by Congress and has been resolved in favor of
iis'Closure. TAhe realIy availability of the NRCC's reports at



the FEC means that no significant additional harrm will result

from Legi-Tech's service.

30. Ultimately, it is the public that would suffer the

most from issuance of an injunction. It is the public that

Congress intended to benefit from campaign finance disclosure

laws. All thast Leci-Tech is doing is enhancing the speed,

efficiency, and flexibility with which that information is

delivered to the public. Even the government has recoqnized

this need, since the FEC itself is now providing computerized

access to its data. An injunction would stifle this flow of

information and run directly contrary to t,-he interests embodied

in the disclosure laws.

( akws~igo

D.4strict of Columbia:

Subscribed and sworn to before me this 3'w'day of
October, 1985.

No t a ub'-ic

m y Comn~issicn Expires: _

0840m6' /
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E'x I-ibit 2

The Bill Text 'rac.-dng S\-stenYw

Because the legislation1 NA)LI t'0llow I*; too
impOrtant to miss.



TIhe Bill Text Tracking System' fromj Washington On-Line.
The perfet complement to
Your current legislati:'e
monitoring ff/bris.
One of the most important jobs for
anwine %ho follows Congress Is corn-
paring %% hat the% iakid 'ith %%hat the%

The Bil Txt Tracknsg
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Speed.
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-w Now
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As bills are introduced. debated, an
amended. %ou need to keep up wsith
'hanees in the language: TO wee if
the text fulfills original intent. To
learn %hether the compromises struck
during markup hAve been captured.
ro determine how- anv measure-as
currentl. drafted-affects vou.

G;oing to the Hill for copies of bills
or counting on the mail both mean
vaiting hours. davs. or weeks, for
legislation 'ou reali need ww.

A\na ;f %our bill is out of print, or if
,!USE one of %-our issues wre buried
:n an aparentiv unrelated measure.
Nou could miss a piece of legslation
%llu need' to knowA about.

In short. tz3cking legislative lanptatW
has beer, j sowh tedious. and expen-
so-c process.

I*t nowi

(.& nvess produces hurnjeC of t~
!''u4nd% of rates 4i klemsicontIk
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In %cconds. the system displaysl the
exi(A text of each measure contain-
ing those words -ou'vc chosen.

Then '.ou can print out as maim
c .ipies As vou. vour associates, or
kJictts ma% need.jf Otourse. nou can immediately dis-
pla% the bilks 'fu Alread& know .about
bm entering the House or Senate bill
number.

.4 gmu'ing legislitive resource.
Available when you need it.

Not only is Washngton On-Lines
Bill Text Tracking System the
MOsM Convenient. reliable, and
trn~eIs mw of getting the lIi a-tion %ou need. but with each nesw
bill it becomes even more valu-
able. Because once a bill is In the
s%'stem, .at'.s instantiv available.

Congress. on the other hand,
publishes onl'v limited quantities
of most bills. wahich means the
one vou w~ant could easil%- go out-
of-print or become unavailable
almost as soon as it's printed.

ashnngon Or"-LU e Wa Te Tracking Ssiatm recods csm eifod of penodin tederal kpisatn
turrent tm extu can depia oun sw caiptwr. or pnaw out if s'ou need copwcs.

* ()n-~.. xaed the

.,,'u tan fc.ev* at vour o%% n
C1.-I:klTc:Tracing ystem'.

%ur PC. wvord processor.
-nithat communicates

lcecphonc. 'oIJ can obtain

<K nmers or
'.ueIS are subjects of

-. J31 ., the current %cr-
SHo~use and Senate bill

-- th Co~ngress: 25.000
e;:-%lt.0n containang o~er

* AI'rd, .anv one of which
m11'~rt~ant to %ou.

hii~'X tat bill realli' about?
rd Pcar/lI ng lets You*

7C % %'(that bill titles
7_:**JtE N11l content.

A % % qu tuld miss a bill
\- or %ur clients.

A .~ )nLne~Bill 'fit
NN*.temy lets '.ou find and

jeasling 'Aith topics
Mcctcd .n Siwpiv 1M effiting

pkd'Mat imaY appear in
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Our comprehensive service
keeps you informed. on-line.
and productive.
If t sure aireAd% j subscrtber to
Wll~hington On-Lin~c. or anm other
'n-line information retrieval sretm

slkh as~ Lxgi-.&te' or Congressional
Quarteri%'- Washingto~n klert Sen ate.
%()U aIreaid% hise all the equipment
%ou need to begin using the BHill Text
Tracking Svstemi.

But %%herher ')uirc thoroughlN. expe-
rienced -.n on-line search procedures.
or complecls nc,% to the use of
electronic databases. s'e can help
vou get the most out of our one-of-a-
kmnd swsem.

Training.
O'ur comprehen,.i~ sers ice begins
%% ith hands-on training inf yr q!Y-e
W'ell resiess the .vstem step-bs--
%tep. to familiarize 'ou wsith the
%%a% legislation is organized for rapid
retriesal and to sho-A %-ou hoss to
obtain the specific text vou want.

On-call customer supp.ort.
After that. se're aailable during nor-
mal iurking hours, at 201'543-9101
to Ans'ker %our questions or help an
,an,% %%a% %4c can .. .vbhethcr voure
hzi ng a technic.al problem. or need
to kno%% more about the information
in the s'stem

Ready- refiert'nce.
Our subscriber newslectter %i ll kc.p
'%ou up-to-dare on sy-stem changes
and amprosemenits. remind %-ou of
"%ho to i.all ior a' ;istance at Washing-
i" ()r.-L~nc. and 'tiecr ideas on ne-A

applications.

-\nd %oull find a .ornplctc %umnmafr
4 %v%tcm intIormation in our ea%5 -to-
iHo%% uwer%- euide.

A4 leader in on-line infomatien
retriev~al systems.
%~shington On-Lane Is a sev,Ce of
Legi-Tech Corporation, the electroni
publishing subsidiar\ of %lcClatchs'
Newspapers. Lcgi-Tech has been pro-
siding successful legislative tracking
s'stems in New York and California
since 1lQK).

With more than 500 subscribers.
Lcgi-Tech has become the leading
pros ader of on-line legislatise infor-
mation in those states.

See for yourself.
The onl%- wav to appreciate the con-
'enience. timeliness. and accuracs ot
the Bill Text Tracking System as to
-Aatch a demonstration. To see the
s'-stem at work-in vour Washington
office-or to kearn more About sub-
scribing. simply call or write:
Washington On-Line. 307 Eighth
Street. Southeast. Washington. D .C.
2000-3: telephone 202 543-41011.

;I- - hrh 'Street. Southe.r. %~shinetmn. D).C. 200403



Exhibit 3

The Campaign Contribution
Trackingr Sy-stemo

.Now%% you can learn w,%hose money taks.
And wvho listens.
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Our comprehensive service
keeps you informed. ong-line.
and productive.
If you subscribe to LEGI-SLAI*E*?
Congressional Quarterly's Wtshington
Alert, or any other on-line informs-
tdon retrieval service, you probably
have all the equipment you need to
begin using Washington On-Lanes
Campaign Contribution Tracking
System.

But whether you're thoroughly
experienced in on-line search proce-
dures, or completely new to the use
of electronic libraries, we can help
you get the most out of our unique
system.

Training.
Our comprehensive service be"s

with hands-on training is yw va
Well review the sy-stern step-by-
step.. -to familiarize you with the
wide range: of information available
and to show you how to obtain the
reports of most use to you.

On-call customer supprt.
After that, wlere ad"lal during nor-
mal working hours at Z021543-9101
to answer vowr questions or help in
any wxy we can ..-. whether you're
having a technical problem or if .ou
need to know more about the infor-
mation in the system.

Ready refrrence.
Our subsciriber newsletter will keep
You up-to-date on system changes
and 'iprovements, remind you of
who to call for assistance at Washing-
ton On-Lane, and offer ideas on ncew
applications.

And you'll find a complete sum-
mary of system information in our
c-io-to-fodov .#r' guide.



.4 leader in o-ine
information retrieval system.
Washinoon On-Line is a service of
Leg-Teclh Corporation. an established
electronsc publisher and subsidiary of
M~c~achyr Neiwspapers. Legi-Tech
has been prosiding highl successful
contribution monitoring systems in
New York and Calirnia since 1981.

With more than 500 subscrbers.
Legi-Tch has become the leading
provider of on-line legislaivg infr-
mation retrieval in those states.

Se e *lt yourself.
The only %2av to appreciate the
power. speed. and accuracy of the

C4 Campaign Contribution Tracin
Syvstem is co atch a demiontrai
To see the smsem at work-in your
Washington office-r to lean more
2f bout subscnbing, simply call or
write: Washington On-Linie,

- 507 Eighth Street. Southest,
Washington. D.C. 20003;
telephone 202/543-1.



Each election c~ycle, more thian
SI billion in campaign
contributions and expenses
results in some 50.000O rrt
representing more than
I m illion pages of
informnation.

I ndividual contributors donate mone%-
to candidates, political parties. or
PACS. but indiv'duals are not
required to mak public disclosure.

Candidates. parnies, and P~s
contribute to each other. and incur
campaign expenses.

All contributions over S200 and
committee expenditures must be
regu~arl reported to the FEC.

FEC makes reports public within
two da%-s of filing. Records are on
paper and microfilm, available oni%-
at the FEC.

Washington On-Lane obtains FEC
reports and enters all relevant infor-
mation into the Campaign Contbu-
tion Tracking Systm.

'lou call the sysitem by phone and
then seach for and retrev informa-
tion on your own computer.

You can seach by contributor or
recipient. Either %w swu have
immediate access to evrM Piece kIt
campaign contribution and expense
information in the system.

It I a %Ka. oston of kfewa 12% to 'C
inforiaon copsed fromn FE( rt- T,.r
Purpote of soKaitig conuibm.tns * r
than Political COMMitwci



The Campaign Contribution Tracking System= from
Washington OnoLine

* The per1f'ct cro'nplement to
vrour curnf It'lislan::'e'

- mr)fnlito n nle t-046 r,;.

'.11. KCon-
e'C> , rw Jned

.- tcd how.

r ound in

" cgins with

-" resof the
Rr -i k nJ Itwwwa

-. -; ntorrnain on

I j> - Pumne amd I,'v
2 '.ve made I

Puting yov in touch ith the
inft'rmafto vw need
Washingon On-Lane has assembled
the first computerized file of FEC
reports available for unlimited use.
The Campaign Contribution Track-
ing Sysem.

Now, using your PC word proces-
sor, or any terminal that commuuni-
cames over the telephonec, you can
find and analyze campaign funding
4nfrmation quickl and easily.

The system inchides all FEC
reports filed since 1983: more than
50,000 reports rersetn 1 million
par$ Of infomaio on 500,000
coniutons exceeding $1 biflion.
Filings are continually updated as
ne reports become pubbe.-

Who gave how Much OUwy to
whAm? Wat did they do
With it?
Enter the name of any candiate.
party, or PA and discve every
contrbutin over 520 by source.
dare, and amnount. Identiy every-eore campaign expense.

And fxt the first tune. you can
learn Of All the conarbutis given by
any indiviua simply by entering
that persoods name.

Sioct- individual contributors donit
have to? malte public disclsues
information on them is only obtain-
able firom the reports of recwaents.
Beforec the Campaig Contrwjoon,
Tracking Syistem. your only accs to
this information was by looking
throughi millions of pegs of Commit-
tee filing for every reference to the
person you .re interested in.

Now you can find all the inform.-
ton you wan instant without leav-
ing your off ice.

And by comsbining setverl
searc qualifier you cax
make the inforation reeived
as general or specific as
You Want.
For example. you mxv want a last of
every conributor to a paticular Can-
diate. Or you could nuarrow that
search to contributions madie after
the election.

The system will let you Compare
the salary andadinttw
expenses of various committees. Or
find psyment ove certain dollar
amouxnts.

If you prefer. yovu can obtain a
complete summary from any comnmit-
tees FEC report.

Yucan disp*a this information on
w'ur cornwuters video screen, or
print out a copy for closer

eaination.

And since vour 9wch will take
only at few seod~faing~ exactly
what you wan a alwas worth the
effort.



IN THE UNITED STATES DISTRICT COURT

2 FOR THE DISTRICT OF COLUMBIA

3""----------------------------------

4 NATIONAL REPUBLICAN CONGRESSIONAL
COMMITTEE,

s
PLAINTIFF

6-VERSUS- 
CIVIL ACTION

7 NO. 85-116LEGI-TECH CORPORATION, ET AL,

DEFENDANTS

10

WASHINGTON, Do C.
11

OCTOBER 15, 1985
1?

13 THE ABOVE-ENTITLED MATTER CAME ON FOR HEARING BEFOR5

14 THE HONORABLE GERHARD A. GESELL, UNITED STATES DISTRICT JUDGE,

COMMENCING AT 4.:00 P. M.
15

16 APPEARANCES:

FOR THE PLAINTIFF:
17

is JAN W. BARAN, ESQUIRE
DAVID LADo ESQUIRE
DAVID LEIBOWITZ, ESQUIRE19 jBRUCE 

G. JOSEPH, ESQUIRE
CARL R. FRANK, ESQUIRE

20

FOR THE DEFENDANTS:
21

JAY B. MYERSON, ESQUIRE22 BRUCE D. SOKLER, E _QUIRE

7 PP 23TERRY J. LEAHY, ESQUIRE

24 SANTA THERESA ZIZZO
OFFICIAL COURT REPORTER

25 U. So COURTHOUSE
WASHINGTON, D. C. 20001



2

PROC EED I NGS

2 THE DEPU"y %CLEke. CIVIL ACTION 85-3106, NATIONAL

3 REPUBLICAN CONGRESzUO' 4* )MMITTEE VERSUS LEGI-TECH CORPORATION

4 ET AL. MR. BARAN, I Y' MR. JOSEPH, MR. FRANK AND MR.

5 LEIBOWITZ FOR THE PLAIN),--,.. MR. MYERSON,. MR. SOKLER AND

61 MR. LEAHY FOR THE DEFENDAt.3*.

7 THE C3UR7- I T11.iCATED TO BOTH SIDES BY TELEPHONE

8~ FROM CHAMIBERS 'IHIS MORNING THAT IT SEEMED BEST FOR ME TO GIVE

9 YOU MY RULING ON THE PENDING MOTION FOR A PRELIMINARY INJUNC-

10 TION ORALLY.

I1 THAT RESULTS FROM TWO CIRCUMSTANCES. FRTTHE

12 IMMINENT EXPIRATION OF THE TEMPORARY RESTRAINING ORDER,* WHICH

13 WAS EXTENDED BY AGREEMENT OF THE PARTIES, AND, SECOND, PERHAPS

14 MORE IMPORTANTLY, BY THE FACT THAT MY SECRETARY HAS BEEN ILL

15NOW FOR SOMETIME AND I'VE WE_-EN QONTINUOUSLY ON THE BENCH.

C 16 THIS CASE IS BEFORE ME ON THE MOTION FOR A
N16

PRELIMINARY INJUNCTION SUPPORTED BY AFFIDAVITS ON THE FIRST

AMENDMENT COMPLAINT RECENTLY FILED.18

19 BASICALLY WHAT 1S INVOLVED IS THAT THE NATIONAL

REPUBLICAN CONGRESSIONAL COMMITTEE IS SEEKING TO ENJOIN Twc4
20

21 ACTIVITIES OF THE -- I DON'T KNOW I'M SURE HOW TO PRONOUNCE IT:

BUT IT'; LEHI-TECH, IS THAT RIGHT?
22

23 4R. SOKLER: LEGI-TECHv YOUR HONOR.

"4"HE COURT: LEGI-TECH CORPORATION, WHICH IS E!4r,.!,E-

25 N THE BUSINESS OF DEVELOPING AN ELECTRONIC DISTRIBUTIC"41 17

---------- ----



FACTUAL INFORMATION OBTAINED INITIALLY FROM THE FEDERAL

2 ELECTION COMMISSION PUBLIC FILES WITH INFORMATION ADDED,

3 DEVELOPED BY THE DEFENDANT LTC FROM OTHER SOURCES.

4 THERE ARE TWO PRELIMINARY ASPECTS TO THE CASE

THAT I WANT TO GET OUT OF THE WAY BEFORE ICOETTHCNRA

6 QUESTION, WHICH IS THE COPYRIGHT QUESTION ON WHICH NRCC,

7 THE PLAINTIFF, PRIMARILY DEPENDS.

IT IS SUGGESTED IN COUNT TWO OF THE COMPLAINT THAT

9 IN SOME FASHION AS YET NOT FULLY EXPLAINED TO THE COURT DEFEND4

101ANT HAS BEEN GUILTY OF CONVERSION OF SOME KIND. I HAVE TAKEN

THAT TO MEAN THAT IN SOME FASHION IT IS BELIEVED THAT THE

DEFENDANT IS UTILIZING THE INFORMATION )BTAINED FROM THE
12

PUBLIC FILES IN A MANNER INCONSISTENT WITH THE RULES AND
13

co REGULATIONS OF THE FEDERAL ELECTION COMMISSION. AS TO THAT
14

15 THERE IS NO EVIDENCE TO SUPPORT IT. INDEED, ALL OF THE

MATERIAL BEFORE THE COURT WOULD SUGGEST THAT LTC CORPORATION
16

IS OPERATING CONSISTENT WITH THE RULES AND REGULATIONS OF THE
a 17

COMMISSION, BUT, IN ANY EVENT, IF THERE IS SOME VIOLATION OF
18

* THOSE RULES AND REGULATIONS THE MATTER HAS TO BE ADDRESSED
19

* ~UNDER THE STATUTE BEFORE THE COMMISSION ADMINISTRATIVELY IE'
20

OF COURSE, i.:MITED STATUTORY JURISDICTION IN SUCH MATTERS. S-1
* 21

IHAVE NOT FURTHER ADDRESSED COC *''T TWO.
22

WITH RESPECT TO NRCC'S CONTENTION THAT THE
23

DISTRIBUTION OF THIS FACTUAL INFORMATION IS CONTRARY TO THE
24

COPYRIGHT LAWS THERE IS A DEFENSE RAISED BY LTC WHICH SEEM5S
25

TO ME TOTALLY OUT OF ORDER. I DO NOT SEE THIS TO BE A FIRS



4.
1AMENDMENT CASE IN ANY FORM, SHAPE OR MANNER. THE FIRST

2AMENDMENT DOESN'T AUTHORIZE LTC, IF IT IS CONSIDERED A QUASI-

3 JOURNALISTIC ENDEAVOR OF SOME KIND, TO VIOLATE THE COPYRIGHT

4 LAWS ANY MORE THAN ANYBODY ELSE. FROM MY POINT OF VIEW I HAVE

5 TOTALLY REJECTED THE FIRST AMENDMFNT CLAIMS. NEWSPAPERS THEM-

6 SELVES FREQUENTLY COPYRIGHT THEIR OWN MATERIAL TO KEEP OTHER

7 PAi'ERS FROM USING IT WITHOUT A FEE.

a I THINK THE BASIC QUESTION AND THE ONLY QUESTION

9 THAT IS REALLY DECISIVE IN THIS CASE IS WHETHER OR NOT NRCC IS

10 ENTITLED TO COPYRIGHT PROTECTION WITH RESPECT TO THE DATA THAT

IT'S FILED. THIS IS THE PRINCIPAL CLAIM OF NRCC AND THEY

12ASSERT THEIR PRECLUSIVE RIGHT ALLEGEDLY ARISING FROM THEIR

13OWNERSHIP OF REGISTERED COPYRIGHTS COVERING TH. DEVELOPMENT

14 OF ITS PROSPECT LISTA, ITS MANNER OF LISTING, AND DONORS AND
14POTENTIAL DONORS, AND THE USERJLNESS OF SUCH ATA IN THE

CONDUCT OF THE COMMISSION'S ENTERPRISES.
16

NRCC ASSERTS THAT ITS FILINGS WITH THE COMMISSION
17

REPRESENT ORIGINAL WORK DEVELOPED BY THE SWEAT OF ITS BROW,3 18

IDENTIFYING ITS CAREFULLY INFORMED MANNER AND METHODS OF
£ 19

aDEVELOPING POTENTIAL DONORS. I ACCEPT THE DESCRIPTION
* 20

*GENERALLY OF THIS SWEAT OF THE BROW EFFORT AS CONTAINED IN
* 21

a THE SEPTEMBER 26,. 1985 LETTER, THE FIRST PARAGRAPH AT THE 7OP22

OF THE SECOND PAGE, THAT CAME FROM THE WILEY AND REIN FIRM
23

ADDRESSED TO THE REGISTER OF COPYRIGHTS. IT APPEARS TO T"E
24

2S COURT, HOWEVER, THAT NRCC STRETCHES ITS COPYRIGHT POSITION



5
TOTALLY BEYOND ANY ACCEPTABLE LIMITS.

2 NRCC HAS FILED NOTHING THAT DISCLOSES HOW IT'S

3DEVELOPED ITS PROSPECT LIST. IT HAS DISCLOSED THE NAME OF NO

4 PROSPECTS, ONLY DONORS. APPARENTLY ABOUT ONE PERCENT OF ITS

LIST. THE ONLY LIMITED TECHNIQUE OF ANY KIND THAT PERHAPS

HAS BEEN DISCLOSED IS THE GROUPING OF NAMES BY ZIP CODE, WHICH

IS THE MOST COMMON PRACTICE OF ALL DIRECT MAILERS, AND OF

LITTLE OR NO CONSEQUENCE.

FURTHERMORE, THE COMMISSION DID NOT REQUIRE NRCC
9

Olt TO MAKE ANY FILING LISTING ITS PEOPLE BY ZIP CODE. NRCC
10

SIMPLY DECIDED THAT WAS A COMFORTABLE WAY FOR THEM TO PROVIDE
If) 11

THE NAMES. THEY DIDN'T HAVE TO.
12

NO CASE HAS BEEN CITED TO THE COURT BY EITHER SIDE
13

co AND THE COURT HAS NOT BEEN ABLE TO FIND ANY CASE THAT SUPPORTS
14

THE PROPOSITION THAT FACTS FILED WITH A GOVERNMENTAL AGENCY
V 15

o REQUIRED TO 3E FILED~ AS A MATTER OF LAW FOR THE PURPOSE OF
16

N.3  PUBLIC DISCLOSURE CANv AS FACTS, BE COVERED BY THE COPYRIGHT

17STATUTE. AND THAT'S EXACTLY WHAT WE HAVE HERE.

A FEDERAL STATUTE REQUIRES THAT THE NAMES OF DONORS I

IN CERTAIN AMOUNTS BE FILED. THE PURPOSE OF THE STATUTE IS
20

THE PUBLIC DISCLOSURE AND LTSSEMINATION OF THOSE NAMES FOR

* 21
INFORMATIONAL PURPOSES.

22 IT WOULD TOTALLY FRUSTRATE THE FEDERAL ELECTION

23
CAMPAIGN ACT AND OTHER FEDERAL DISCLOSURE STATUTES TO RECOG-,N!-

24
ANY RIGHT IN ANY PERSON REGULATED UNDE.1 SUCH DISCLOSURE

25
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9

10

11

12

13

14

15

16

17

I8

19

20

21

22

TATUTES TO AVOID 
DISCLOSURE By COPYRIGHTING 

THE VERY PACTS

'AT ARE REQUIRED TO BE 
FILED IN THE PUBLIC 

INTEREST.

THUS THE COURT SEES ABSOLUTELY NO LIKELIHOOD Of

SUCCESS ON THE MERITS IN THIS CASE AND IT IS CLEAR THAT THE

PUBLIC INTEREST FAVORS DISCLOSURE.

NRCCtS ALLEGED IRREPARABLE INJURY, IN THE COURT'S

VIEW, IS CAUSED BY THE FEDERAL ELECTION 
CAMPAIGN ACT* NOT BY

LTC, AND ITS REM4EDIES LIE- IN THE POLITICAL ARENA AND NOT IN

ACCORDINGLY, THE MO0TION FOR PRELIMINARY INHJUNCT ION

MUST BE AND IS DENIED.

I WILL WANT TO HEAR 
FROM THE PARTIES 

AS TO WHAT

THE NEXT COURSE 
IN THIS MATTER IS 

EXPECTED TO BE. 
I MUST SAY

THAT, RIGHTLY OR 
WRONGLY BUT AS RESPONSIBLY 

AS I KN'OW HOW TO

DO IT, I HAVE TRIED TO 
DECIDE AND EXPLORE 

THIS COPYRIGHT

MATTER AND IT OCCURS TO THE 
COURT THAT THE BASIC 

FACTS ARE

IN THIS RECORD NOW. 
IT SEEMS UNLIKELY 

TO ME THAT ADDITIONAL

FACTS WOULD DEVELOP 
BY DISCOVERY WHICH 

WOULD IN ANY WAY ALTER

THECOUT'SVIEW OF 
THE SCOPE AND NATURE 

OF COPYRIGHTABLE

MTHECRIATNDIS MYBETAT THE PARTIES WILL FEEL THAT THE

APPROPRIATE THING TO 00 IS TO CHANGE AN ORDER DNYIG E pO

PRELIMINAR% INJUNCTION 
INTO A FINAL ORDER 

TO ENCOURAEPOP

RESOLUTION OF 
IT BY HIGHER AUTHORITY. 

I THINK THAT WOULD

DEPED ONTHE IEW OF BOTH SIDES. 
I DON'T WANT TO FORECLOSE

ANYBODY FROM SUBMITTING 
DATA BUT I THINK COUNSEL 

HAVE BEEN

0)

tn

04

0

3

4
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BASIC MATERIALS TO THE RECORD THAT YOU MIGHT WANT.

THE WAY I'tD L IKE TO LEAVE I T I S THAT 022HAOS C*MJNE 1

WOULD GET IN TOUCH WITH He WITHINE --#m I'LL ISSUE AN OROUR

sDENYING THE REPLIMINARY INJUNCTION* AND I'LL AWAIT TO HEM~l

WITHIN A WEEK HOW THE PARTIES FEEL ABOUT WHETHER ANY FURTHER
6

PROCEEDINGS In THE CASE ARE REQUIRED ORt NOT. AND IF THEY'REr

NOT THEN I ILL NMI! THAT ORDER FINAL AND IF NOT, I " LL GET YOU

IN AND WE'LL SCHEDULE THOSE PROCEEDINGS IN WHATEVER WAy WE
9

CAN, AGAINST THE COURT' S CALENDAR.
10

THANK YOU.
it

(WHEREUPON, THE PROCEEDINGS IN THE MBOVE-ENTITLED MATTER
12

WERE CONCLUDED AT 4:15 P. M4.)
13

CERTI-FICATE O~f OFFICIAL REPOTE
14

IT IS CERTIFIED BY THE UNDERSIGNED OFFICIAL COURT
is

REPORTER OF THE UNITED STATES DISTRICT COURT FOR THE DISTRICT
16

OF COLUMBIA THAT THE FOREGOING IS THE OFFICIAL RECORD OF THE
17

PROCEEDINGS INDICATED.
is 1AE44S &/AU4
i9 SANTA THERESA ZIV

20

21

22

23

24

25



1325 K Street, W.V.
Washington, D.C. 20463

]FIY P00 IU3LS Imam

OATE AND IfINZ OF TRANSMITTAL MUR # 20
By O0C TO THE COMMISS ION________ DATT mRECEIVD

BY OGC October 24. 1985
DATE OF NoTIFICATIO TO
RESPONDENT October 29, 1985
STAFF Er ic KInfieiTd

COMPLAINANT'S NAME: National Republican Congressional Committee

RISPOWDENT'S NAME: Legi-Tech, Inc.

RELEVANT STATUTS: 2 U.S.C. 5 438(a)(4); 11 C.F.R. S 104.15
Advisory Opinions 1980-78, 101; 1981-5031

rITERNAL REPORT CHECKED: MURs 1523, 1540f 1549, 1634

FEDERAL AGENCIES CHECKED: None

MUMMY OF A1JJZGTIO11

On October 24,, 1985,, the Office of General Counsel received

a signed, sworn and notarized complaint from the National

Republican Congressional Committee (hereinafter ONRCCO or

OcomplainantO) and Jan Baran, General Counsel, alleging

violations of the Federal Election Campaign Act of 1971, as

amended (hereinafter the "Act*) by Legi-Tech, Inc. (hereinafter

"Legi-Tech' or *respondent"). Complainants allege that Legi-Tech

is using contribution information obtained from FEC reports for

commercial purposes, in violation of the sale and use restriction

of 2 U.S.C. 5 438(a) (4) and 11 C.F.R. S 104.15.

FACTUAL AND LMGAL ANALYSIS

a. Factual Background

The subject of NRCC's complaint is a campaign contribution
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tracking system developed by Legi-Tech marketed under the trade

name *Washington On-Line.* According to complainant, Washington

On-Line enters information obtained from FEC reports, including

the names and addresses of NRCC's contributors, into a data base.

Access to the Washington On-Line computer service is then sold to

the public for a fee of approximately $4,000.

Complainant alleges that Legi-Tech's use of the information

obtained from FEC reports in such a *patently commercial* manner

knowingly and willfully violates the sale and use restriction of

2 U.s.c. 5 438(a)(4). NRCC c:laims that continued use of this

information by Legi-Tech will irreparably injure NRCC and its

contributors by exposing the latter to further solicitations of

contributions, harassment and invasion of privacy. According to

the complaint this will make the contributors less likeLy to

contribute to NRCC.

Notification of complaint letters ws'tre sent to respondent on

October 29, 1985. Legi-Tech responded in writing to the

allegations of the complaint on November 15, 1985, with an

extensive discussion of the factual background and legal

arguments of this matter.

Legi-Tech is a subsidiary of McClatchy Newspapers, a

diversified media company. Legi-Tech states that it developed a

campaign contribution tracking service under the trade name

Washington On-Line, consisting of a computerized data base

containing all campaign contribution reports on file and

available for public inspection at the FEC. Legi-Tech further

states that anyone who purchases its service will be able to

access through a personal computer information on
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(1) political contributions, including the amount, date, and

cumulative total of the contributions; (2) contributors,

including their name, address, occupation, employer and in some

cases telephone numbers; (3) contribution recipients, including

whether the recipient is a candidate committee or other political

committee; and (4) disbursements, such as amounts of transfers to

other committees,, salaries, administrative expenses,, and payments

to suppliers. Legi-Tech obtains this information by purchasing

FEC microfilm reels which become the source of the data base.

Legi-Tech argues that its operations are in full compliance

with the Act and its accompanyinq regulations. This argument is

based on the assertion that Leqi-Tech is a *legitimate news

organization," providing in an electronic format information that

might otherwise be carried in newspapers and newsletters. In

support of their claim of the media exempton to the sale and use

restriction, as set out in the Commission's regulations at

11 C.F.R. S 104.15 (c), Legi-Tech makes several arguments.

First, Legi-Tech argues that since the Second Circuit Court of

Appeals has characterized its service as an "orqan of the press,"

the Commission is bound by that finding. Second, Legi-Tech cites

MUR A".540, which it claims stands- for the proposition that the

publication of contributor names in a newsletter qualifies for

the media exemption.

Third, Legi-Tech argues that the purpose behind the sale and

use restriction is not to bar legitimate news organizations from

publishing information obtained from FEC reports, but is to
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prevent list brokers from using the information for commercial

purposes. Additionally, Legi-Tech contends that its inclusion of

a warning on its advertisements and data base, in language

similar to that contained in the Act, is intended to insure that

the information is not used for solicitation purposes.

Fi'nally, Leqi-Tech makes a constitutional argument that its

service promotes the Act's disclosure objectives and in~ doing so

serves the governmental interests behind the Act by providing the

public with campaign information, deterring corruption and the

appearence of corruption, and aiding ir, the detection of

violations.

b. Lega. Analysis

The basis of the complaint is the "sale and use restriction"

contained in 2 U.S.C. 5 438(a) (4) of the Act. This provision

requires the Commission to make all reports and statements

available for public inspection, except that

any information copied from such reports or
statements may not be sold or used by any
person for the purpose of soliciting
contributions or for cowrcial purposes,
other than using the namte and address of any
political committee to solicit contributions
from such committee.

"Person" is defined Under the Act to include any individual,

partnership, committee, association, corporation, labor

oroanization, or any other oroanization or aroup of persons.

2 U.S.C. 5 431 (11).

The Commission's regulations at 11 C.F.R. S 104.15 augments

the statutory restriction:

Any in formation copied, or otherwise
cbtained, from any report ... shall not be sold



or used by any person for the purpose of
soliciting contributions or for any
commercial purpose....ll1 C.F'.R. S 104.15fa).

The media exemption to the sale and use restriction is set

out at 11 C.1'.R. 5 104.15(c):

The use of information, which is copied or
otherwise obtained from reports filed under
11 C.F.R. Part 104, in newspapers, magazines,
books or other similar communications is
permissible as long as the principal purpose
of such communications is not to communicate
any contributor information listed on such
reports for the purpose of soliciting
contributions or for other commercial
purposes.

Section 438(a) (4) was desiqned to prevent the disclosure

reports filed with the Commission from becoming a vehicle whereby

the contributor names contained on those reports would be used

for solicitation or commercial purposes. In a number of Advisory

Opinions the Commission has focused on the congressional intent

behind 2 U.S.C. 5 438(a)(4)'. Citing to the language of the

proponents of this provision, those opinions recognize that the

principal, if not sole, purpose of the restriction on use of

information is to protect contributor information and lists from

being used for commercial purposes. 1,/ See Advisory Opinions

17- --nq-re~-s-pupoeas reflected in the Senate debate on
2 U.S.c. 5 438(a)(4). was to prevent the invasion of
contributors' privacy stemming from the commercial use of
contributor lists:

Mr. Beilmon.". ..the purpose of this amendment is to
protect... .citizens who are aenerous and public
spirited enough to support our political activities
!froml all kinds of harassment..."
117 Cono. Rec. 530058 (1971) .



1980-78,101, 1977-66. It appears from the legislative history to

the 1979 Amendments to the Act, that a commercial vendor may

compile the names and addresses of political committees for the

purpose of selling those names, but that the prohibition on the

copying and use of names and addresses of individual contributors

is crucial and so was maintained. H.R. Rep. No. 422, 96th Conc.,

1st Sess 23 (1979). Thus, it was the opinion of the Commission

that the comecl .-Ppublication of FEC data on political action

committees lin tt -' r of a directory and the subsequent sale of

those director' would be permissible under the Act, as long as

the ptiblicar'K- -d not include any information identifying

irdiduo2l - ributors. Advisory Opinion 1980-101.

The current matter presents a situation where a corporation

is copying FEC reports into a data base and then selling that

information to "subscribers." This activity appears to facially

violate the sale and use restriction of 2 U.S.C. 5 438(a) (4).

Legi-Tech is directly copying information from FEC reports and

then sellino/using it for commercial purposes, i.e. selling it to

the public for profit. The key issue in this matter is whether

Legi-Tech falls under the news media exemption to the sale and

use restriction, with the result that its -Activities would be

permissible under the Act.

The media exemption of 11 C.FP. q 104.19(c) has two

aspects. First, the use of the information copied from FEC

reports must be for a newspaper, magazine, hook or "other similar

communication." Second, the principal purpose of the use must
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not be the communication of contributor information for

solicitation or commercial purposes.

Legi-Tech, in Its response, argues that it oper3tes as a

*leqitimate news organization" and points to several factors in

support of this contention. First, Leqi-Tech is a subsidiary of

McClatchy Newspapers, a "diversified media company." which itself

owns, among other things, newspapers, radio stations, cable
systems and electronic library services. Second, Legi-Tech

refers to itself as a news service, specifically in the business

of collecting and transmitting legislative and political

information to *hundreds of subscribers." Legi-Tech is thus

self-described as a "net-, method of delivering information,* i.e.

an electronic newspaper. Third, Legi-Tech claims to target the

print media as its major subscribers.

Fourth, Legi-Tech claims to be performing a reporting

function by augmenting the information collected from FEC

reports. Two examples of this cited by respondent are the

addition of telephone numbers of individual contributors and the

presentation of information in a format different from that of

the rep-rts.

Finally, Leqi-Tech claims thit the federal courts have

explicitly recognized its status as a member of the news media,

citing Legi-Tech, Tnc. v. Keiper, 766 F.2d 728 (2d Cir. 1985),, in

which the court called Leoi-Tech an "orcan of the press."

None of the factors cited by Leqi-Tech either individually

or collectively conclusively establish Leqi-Tech's status as a

member of the news media. The mere fact that Legi-Te:h is a
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subsidiary of a media company does not qualify Legi-Tech as a

member of the media, especially where, by its own admission,

McClatchy Newspapers is involved in such non-news businesses such

as cellular telephones.

The characterization of Legi-Tech as a news organ by the

second circuit Court of Appeals likewise carries little weight in

this matter, notwithstanding the fact that Legi-Tech would have

the Commission bound by such a characterization. The court in

Legi-Tech, Ilnc., Supra makes no explicit finding or

characterization of Legi-Tech as a news organ, but merely refers

to Leqi-Tech as a press organ. Indeed, such reference is not

made in the context of 2 U.S.C. S 438(a) (4) or the Act at all,

but merely concerns Legi-Tech's activities within New York State,

which are substantially different from Washington On-Line. 2/

The issue of whether Legi-Tech's service falls within the

media exemption of 11 C.F.R. S 104.15 is a matter of first

impression for the Commission and is one for which there is no

clear cut answer. This report does not attempt to

comprehensively define for the Commission either the news media

in general or what is meant by "newspapers, macqazines, books or

other similar communications." However, Legi-Tech's service is

not characteristic of what is commonly thought of as a newspaper.

2/ Th-fe -Legi-Tech, I-nc. supra, case involved Legi-Tech's
publicatino a packaqe of information including summaries of
pending state legislation combined with relevant political
information such as legislators' voting records and campaign
contributions. The court found that New York had denied Legi-
Tech access to a competing stite-run legislative news service.
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Contributor lists in and of themselves do not Involve a news

story,, and Legi.'Pech makes no attempt to utilize the lists as

news. There Is no description of the raw data In the form of

news articles. There are no editorials assessing the importance

of the data. No authorship Is involved at all, just the mere

presentation of FEC information. 3/

Respondent cites In re Virginia Political Report, HEIR 1540,

as supporting the proposition that Legi-Tech falls within the

media exemption. In that matter, the Commission determined there

was no reason to believe that a political newsletter which

published the names of individual contributors and the amounts

contributed, violated 2 U.S.C. 5 438(a)(4). However, the

newsletter in HEIR 1540 is factually distinguishable from Legi-
Tech's computer service. The former contained more than just a

contributor list, including election returns, book reviews,

campaian analysis, and items of political interest. 4/ None of

these items are provided by Leqi-Tech's service.

Thus, it is the opinion of the Office of General Counsel

that Legi-Tech is not included within the exemption's language of
Unewspapers, magazines, books or other similar communications."

3/ The addition of telephone numbers to some contributors' namesis not characteristic of an ordinary notion of the rpporting
funct ion.

4/ The specific newsletter issue which was the subject of HEIR1540 contained Virginia state election results and biographicalinformnation about the candidates, as well as a qeneral discussionof I- -ginia politics.
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Additionally, Legi-Tech fails to avoid the commercial purpose

portion of the exemption, I.e. that the principal purpose of the

coum unication not be commercial. Legi-Tech argues that merely

selling a service for a profit does not constitute a commercial

purpose, especially where, in its view, the statute was

specifically intended to prevent list brokering and not the

dissemination of information. Legi-Tech also argues that the

warnings which it places on its data base and advertisements are

intended to ensure that the contributor lists not be used by its

subscribers for solicitation or commercial purposes. Finally,

Legi-Tech includes a constitutional argument that *commercial

purposes" should be read to exclude its activities, otherwise 2

U.S.C. 5 438(a) (4) would violate the First Amendment. 5/

Clearly, there is a commercial purpose to Legi-Tech's

operations. The campaii contribution tracking system is a

profit-making venture developed by Legi-Tech.

5/Respondent cites Ryan v Kirkpatrick, 699 S.W. 22 215, (Mo.
1984) as supporting this propositi-on. In this case a Missouri
statute similar to 2 U.S.C. S 438(a) (4) was declared
unconstitutional by the Missouri Supreme Court. However, the
Missouri statute did not contain the media exemption applicable
in this MUR, and the court did not address the issue of who
qualifies for this exemption.

Additionally, it should be noted that Federal agencies are
without the power or expertise to pass upon the constitutionality
of legislative acts. See Oestereich v. Selective Service System
Local Board Y~o. 11, 393 U.S. 233, 242 (1968) (Harlan J.,
concurring); Engineer Public Service Company v. SEC, 138 F.2d
936, 952-3 (D.C. Cir.), remanded-per curiam with direction to
dismiss as moot 332 U.S. 788 (1947). See 3 K. Davis
Administrative Law Treatise, 5 20.04 at 74 (1958). Indeed,
serious constitutional questions would arise if a agency sought
first to nullify a Congressional directive on the qrounds of its
own constitutional doubt. ge- e.g., Johnson v. Robinson, 415
U.S. 361, 368 (1974); Spiegal, Inc. v. FTC', 540 PF.2d 287, 294
(7th Cir. 1976).
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Legi- 'ech is basically making the FEC's contributor lists

available to the public for its own commercial advantage. its

operations can be looked at as computerized list brokering.

Legi-Tech's warnings on its advertisements that contributor

information not be used for solicitation purposes does not

exculpate its activities, since Legi-Tech itself is using the

contributor lists for its own commercial purpose. 6/ Legi-Tech's

warnings on its data base, although using the language of the

Act, are directed onily toward the secondary use of the

contributor information by Legi-Tech's subscribers, and fail to

consider Legi-Tech's own commercial use of the information. 7/

Classification of Legi-Tech's activities as falling under the

Ocommercial purpose* language of the statute is consistent with

past enforcement actions considered by the Commission. For

example, in In the Matter of Contributions, Inc., MUR 1523,, the

Commission determined there was reason to believe that respondent,

fi7 The warings on -the advertisements state,
"It is a violation of federal law to sell or use
information copied from FEC reports for the
purpose of soliciting contributions from other
than political committees."

No language is included that prohibits use for commercial
purposes.

7/ The warning on the data base states,
"Any information copied from FEC reports or
statements may not be sold or used by any person
for the purpose of soliticing contributions or for
commercial purposes."
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Contributions, Inc., knowingly and willfully violated

2 UJ.S.C. 5 438(a) (4),, by publishing for sale a tour volume
set of books containing, among other Items, the names and

employers of individual contributors as copied from FEC

reports.

in conclusion, the Office of General Counsel Is of the

opinion that Legl-'rech's service is not characteristic of a
"newspaper, magazine, book or other similar comunication,'

but rather is principally a business service with a strictly

comercial purpose, to sell contributor and other FEC

information.

Accordingly, the Office of General Counsel recommends that

the Commission find reason to believe that Leqi-Tech, Inc.

violated 2 EJ.S.C. S 438(a) (4) and 11 C.F.R. 5 104.15. 8/

The Office of General Counsel recommends that the Comissi(

1. Find reason to believe that Leqi-Tech, Inc. violated

2 U.-S.C. S 438(a) (4) and 11 C.F.R. S 104.15.

2. Approve the attached letter.

Charles N. Steele
General Counsel

BY: V-e 'k
ite--SnehA. Gros,'

Associate General Counsel
Attachments

1. Response from Legi-Tech, Inc.
2. Letter to respondent.

8/ Although the complaint alleges that Legi-Techts violation wasknowing and willful, the evidence at this stage is 'nsufficient tosupport a recommendation tc) this effect,, especially in light ofthe novel and complex leqal issues presented in this MUR.

Dte
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BEFORE THE FEDERAL ELECTION COWIISS ION

In the Matter of

Legi-Tech, Inc.
blUR 2094

CERTIFICATION

It Marjorie W. Emmons, Secretary of the Federal

Election Caomission, do hereby certify that on January 2,

1986, the Coimission decided .y a vote of 6-0 to take

the following actions in blUR 2094:

1. Find reason to believe that Legi-Tech, Inc.
violated 2 U.s.c. S 438(a) (4) and 11 C.F.R
S 104.15.

2. Approve the letter attached to the First
General Counsel's Report signed December 16,
1985.

Conissioners Aikens, Elliott, Harris,, Josef iak,, McDonald

and McGarry voted affirmatively for this decision.

Attest:

Z L-gfr
Date

~z~a5 IF.
'MarjorieW.Emn

Secretary of the Comimission

Received in Office of Commission Secretary: Wed., 12-18-85,
Circulated on 48 hour tally basis: Wed., 12-18-85,
Deadline for vote: Thurs., 1-2-86,

4:0~~



FEDERAL ELECTION COMMISSION

WAS PAC OK .C.M W January 13, 1'isEc

Bruce D. Sokiere Esquire
Hintze Levine Cohn, Perri*,
Glovsky & Popso, P.C

1825 Eye Street* W.W.
Suite 1201
Washington, D.C. 20006

RE: MU!R 2094
Legi-Tech, Inc.

Dear Mr. Sokier:

The Federal Election Comission notified your client on
October 29, 1985, of a complaint alleging violations of certain
sections of the Federal Election Campaign Act of 1971, as amended
("the Act'). A copy of the complaint was forwarded to your
client at that time,

Upon further review of the allegations contained In the
complaint, the Commisesion, on January 2 , 1966, determined that
there is reason to believe that your client has violated 2 U.s.c.
5 438(a) (4), a provision of the Act, and 11 C P.R. § 104.15 of
the Comission's Regulations. Specifically, it appears that
Legi-Tech, Inc. is directly copying information from FEC reports
into its data base and is then using that information for
comercial purposes by selling it to the public under the trade
name 'Washington-On-Line,' In violation of the sale and use
restriction of 2 U.s.c. S 438(a) (4).

You may submit any factual and legal materials that you
believe are relevant to the Cmmission's analysis of this matter.
Please file any such response within fifteen days of your receipt
of this notification.

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
S 111.18(d). Upon receipt of the request, the OfIfl-e of General
Coansel will make recomendations to the Commeission either
proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
pursued. The Office of General Counsel my recomend that pre-
probable cause conciliation not be entered into at this time so
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that it may complete its investigation of the matter. Further,
requests for pre-probable cause conciliation after briefs on
probable cause have been mailed to the respondent will not be
entertained.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. In addition, the Office of General Counsel
is not authorized to give extensions beyond 20 days.

This matter will remain confidential in accordance with
2 U.S.C. 5S 437g(a)(4)(B) and 437g(a) (12) (A) unless you notify
the Commission in writing that your client wishes the matter to
be made public.

if you have any questions, please contact Eric Kleinfeld,
the attorney assigned to this matter, at (202)376-5690..

Sincerely,

O (0'04,*O

Joan D. Aikens
Chairman

Enclosures
Procedures
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Mintz, Levini, Cohn, Ferris, Glovsky and Popeo, P. c. JAN 24 AB: 52
1ins Eye Stt N.W.

Washngtm D.C. 3(

0utP1 ~CaeW Telephone: 2293(QW
308"5 - Mill1 Televpier. 201466-5479
TeIbmm 8W@oTe@,c 7536M
Td"CHW
Tdseapiu,: 6W5P044

January 23, 1986

zric Kleinfeld, Esquire
Federal Election Commission-
Washington, D.C. 20463

Re: Legi-Tech, Inc., MUR 2094 c

Dear Mr. Kleinfeld:

Respordent Legi-Tech, Inc. ("Legi-Techl) hereby requests
an extension of time within which to submit factual and legal
materials in response to the Commission's determination that
there is reason to believe that Legi-Tech has violated the
Federal Election Campaign Act of 1971. Legi.-Tech received
notification of the Commission's finding on January 15, 1986.
its response is currently due January 30, 1986. Although
Legi-Tech could submit soae materials by that date, it would be
unable to produce all of the materials it would like to submit
in its defense. The reason for the delay is that the company
is gathering information about its operations in several
states, and senior management has been pre-occupied with
management meetings during several weeks in January.

Accordingly, Legi-Tech hereby requests an extension of
time until February 6, 1986 to submit its response. if you
have any questions, please do not hesitate to call.

Sincerely,

Terrence J.Ley
Counsel for Respondent
Legi-Tech, Inc.

1248m



FEDRALELECTION COMMISSION
WAS4CT014 DX- AM1

January 24, 1986

Terrenee J. Leahy, equire
KHintap Leving Cohng Frris,

Glovsicy and Popeov P.C.
1825 3y* Street, NWV
Vashingtou, D.C. 20006

Re: MUR 2094
Legi Tech,, Inc.

Dear Mr. Leahy:

This is in reference to your letter dated January 23,
1986, requesting an extension of time until February 6, 1986,
to respond to the Ccuissionis reason to believe determaina-
tion. After considering the circumstances presented in your
letter, the Cinmission has determined to grant you your
requested extension. Accordingly, your response will be due
on February 6, 1986.

If you have any questions, please contact Eric
Kleinfeld, the attorney assigned to this matter, at (202)
376-5690.b

Sincerely,



IMF -W-

blintz,~ft Ikeaw~ MdPpoPC

Tdompie. W11A2.Us Tubc 7"Ms

February 6, 196

Kicinteld, Esquire 
-

Federal Election Comission
Office of General Counsel
999 a Street, W.V. -
6th Floor
Washington, D.C. 20463

Re: Legi-Techp, igE.,j NU 2094 c

Dear Mr. Kleinfeld:

Enclosed for filing with the Comission are an originaland two copies of the submission of Respondent Legi-Tech, Inc.in response to the Commission's notification that it has foundreason to believe that Legi- "ech has violated 2 U.S.C.S438(a)(4) and 11 C.P'.A. S104.150

If you have any questions, please do not hesitate to

Sincerely,

Terrence J. Leah)
Enclosures

1289m

call.
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BEFORE THE FEDERAL ELECTION COMMISSION
OF THE UNITED STATES OF AMERICA

In the Matter of

NATIONAL REPUBLICAN CONGRESSIONAL
COMMITTEE

and
MUR NO. 2094

LEGI-TECH, INC.

cril

SUBMISSION OF RESPONDENT

Bruce D. Sokier
Thomas J. Casey
Terrence J. Leahy
Karen Kao

MINTZ, LEVINt COHN. FERRIS,
GLOVSKY & POPEO, P.C.

1825 Eye Street, N.W.
Suite 1201
Washington, D.C. 20006
(202) 293-0500

Attorneys for Respon..2nt
Legi-Tech, Inc.

February 6, 1986

,Do 00



BEFORE THE FEDERAL ELECTION COMMISSION
OF THE UNITED STATES OF AMERICA

In the Matter of)

NATIONAL REPUBLICAN CONGRESSIONAL)
COMMITTEE)

) MUR NO. 2094
and)

LEGI-TECH, INC.)

SUBMISSION OF RESPOND~ENT

In response to the notification that the Federal

Election Cormission has found reason to believe that respondent

Legi-Tech, Inc. ("Legi-Tech") has violated 2 U.S.C. S 438(a)(4)

and 11 C.F.R. S 104.15, Legi-Tech submits the following factual

and legal materials. As we show below, Legi-Tech uses

information from FEC reports only in "newspapers, magazines,

books or other similar communications" and does not distribute

the information for the purpose of soliciting contributions.

Accordingly, its operations fall squarely within the exemption

to the restriction on the use of information for commercial

purposes set fo~th in 11 C.F.R S 104.15(c). The General

Counsel should conclude that there is no probable cause to find

that Legi-Tech has violated the Federal Election Campaign Act

or the Commission's regulations under that statute, and this

investigation should be terminated.



In this submission, we first outline the background of

this and related proceedings. we then describe in some detail

the operations and marketing of Legi-Tech and its parent

company, McClatchy Newspapers. Finally, we provide legal

support for the conclusion that Legi-Techs3 Washington

operations qualify for the media exemption.1'.

1. Proceedings to Date

A. FEC Proceeding

On October 24, 1985, the N~tional Republican

Congressional Commiittee (ONRCCO) filed the complaint in this

proceeding alleging that Legi-Tech had violated 2 U.s.c.

S 438(a)(4). That provision states in part that information

copied from FEC reports "may not be sold or used by any person

for the purpose (if soliciting contributions or for commercial

purposes, other than using the name and address of any

political committee to solicit contributions from such

committee." The basis for the complaint was Legi-Tech's

Campaign Contribution Tracking Service, offered under the trade

name Washington On-Line, which provides computer access to

campaign contribution reports on file at the FEC, including

those filed by the NRCC.

- Legi-Tech's verification of the factual material in the
submission is included at the end of the pleading.

-2 -
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Legi-Tech filed a response, contending that its publication3 civte fall within the media exemption in

11 C.F.R. S 104.15(C) and do not constitute an unlawful

commrcial use.

13 On January 13, 1960 the Comnission notified Legi-Tech

that It had determined that there is reason to believe that

Legi-Tech has violated 2 U.S.C. 5 438(a)(4) and 11 C.F.I.
S 104.15 of the Comission's regulations. Specifically, theI Comission stated that *it appears that Legi-Tech, Inc. is

5 directly copying information from FEC reports into its data

bae and is then using that information for commercial purposes

by selling it to the public under the trade name "Washington

On-Line.* in violation of the sale and use restriction ofI 2 U.S.C. S 438(a)(4).%3 On January 23, 1986, Legi-Tech requested a one-week

extension for the submission of factual and legal materials in3 support of its position. By letter dated January 27, 1984, the

Office of the General Counsel granted this request.

B. Federal Court Proceeding

Before filing the complaint in this action, the NRCC

initiated a proceeding before the United States District Court

for tile District of Columbia that raised some of the same

-3 -



3 issues involved in this dispute. National Republican

Congressional Comittee v. Legi-Tech Corip., Civil Action-No.

85-3106 (D.D.C. filed Sept. 27t 1985), appeal docketed,, Mos.

85-6037P 85-6041 (D.C. Cir. filed Oct. 25, 1985). NRCC alleged

that Legi-Tech had infringed a copyright in the campaign

U contribution reports NRCC is obligated to file with the FEC.

M1CC also contended that Legi-Tech had commuitted a tort of

conversion and misappropriation arising from the electronic

publication of the KRCC reports allegedly in violation of FEC

regulatiAons.

I on October 15, 1985, Judge Gesell denied NRCCs motion

for a preliminary injunction restraining the publication of

information from the NRCC reports. The Court found that P3CC

5 is not entitled to copyright protection for lists of

contributors that it is required by statute to file with theI FEC solely for the purpose of public disclosure. Accordingly,

j P1CC had shown "absolutely no likelihood of success on the

merits,* and the Court found that *it is clear that the public

interest favors disclosure."L' In analyzirqg NRCC's claim

that Legi-Tech had misappropriated information from the FEC

I reports, the Court observed:

It is suggested in Count Two of the complaint

that in some fashion as yet not fully explained

21 Hearing Transcript at 6, Exhibit 1 hereto.

-4 -



to the Court defendant has been guilty of
conversion of some kind. I have taken that to
mean that in some fashion it is believed that trie
defendant is utilizing the information obtained
from the public files in a manner inconsirtent
with the rules and regulations of the Federal
Election Commission. As to that there is no
evidence to-support i-t. lndeedL-a11 of the
material before the Court would suggest that
[Legi-TechJ is operating consistent with the
rules and regulations of the Commwission, but, in
any event, if there is some violation of those
rules and regulations the matter has to be
addressed under the statute before the Conmmission
administratively given, of course, limited
statutory jurisdiction in such matters. L.

The Court then entered a final order in the case, denying all

relief requested by NRCC.4'

II. Nature of Legi-Tech's Operations

Legi-Tech offers to its subscribers an electronic news

service that includes, among other items, information on

campaign contributions obtained fro~m public disclosure reports

filed with the Federal Election Commaission. The dissemination

of campaign contribution information, however, constitutes only

Exhibit 1 at 3 (emphasis supplied).

± NRCC has appealed that decision, and oral argument has
been set for March 10, 1986. The United States Court of
Appeals for the District of Columbia Circuit granted NRCC's
uncontested motion for an early briefing schedule, but denied
its request for expedited argument, concluding that NRCC had
not shown that it had suffered any irreparable injury as a
result of Legi-Tech's actions.

- 5-
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a small part cf Legi-Tech's operations in California, New York

and Washington. A description of those operations shows that

Legi-Tech's federal contribution tracking system complements

j its other electronic publishing activities at the state and

federal level, as well as the journalistic enterprises of its

I parent company, McClatchy Newspapers.

A. McClatchy ewspapers

I McClatchy is a diver, .-... %l :edia company with holdings

in the newspaper industry, -Jio, cable systems, and new

Icommunications technolos~i2z. :-ch as videotext and mlion

I . distribution serv'ice.. activities reflect McClatchy's

fundamental business s ,..egy of broadening its operations

I beyond traditiz.-Aal daily newspapers to include new information
0 delivery services that take advantage of advanced

I technologies. McClatchy considers this approach necessary for
4-

I it to compete effectively with other information providers in
the coming decades.

I McClatchy has a Jirect or indirect ownership interest in
several municipal daily newspapers, including the Sacramento

IBee, the Modesto Bee, the Fre-.-no- Bee, the Anchorage Daily News,

I and the Tni-City Herald. Collectively, these newspapers have a

circulation -, undreds of :housands of residents. McClatchy

is the licensee f ttosKFBK (AM) and KAER-EM in

Sacramento, Califo"Dria, iad K.J (AM) and KNAX-FM in Fresno,



California. It holds interests in several cable television

systems, including NorCal Cablevision, Inc. in Yuba City,

California; Telcab Communications, Inc. in Reno, Nevada; Fresno

Cable TV Limited in Fresno, California; and Sequoia

Cablevision, Inc. in Tulare, California. It holds interests in

a multipoint distribution service venture, as well as in

several companies that currently have or have applied for

cellular telephone licenses. McClatchy offers two videotext

services, Grassroots California and El Dorado Teleguide.

Finally, it markets an electronic newspaper library called

Advanced Search Concepts."'

B. Legi-Tech's State Operations

Legi-Tech began operations in California in 1981 and was

incorporated under the laws of the State of California in

1982. McClatchy acquired its interest in the company in 1982.

In 1983, Legi-Tech began to provide services in New York State,

and in 1985 expanded to Washington, D.C.

Services. Legi-Tech is in the business of collecting

and transmitting le 'islative and political information to its

subscribers over telecommunications facilitie-s. In California

..L., The summary of McClatchy's interests that appeared in
the latest issue of "Inner View," McClatchy's internal magazine
for its employees, is attached as Exhibit 2.
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and New York, it markets a service known as the Legi-Tech

System. The service offers subscribers summnaries of state

legislation in plain terms, transmits the recorded votes on

each bill, provides the attendance record of state legislators,

reports the text of bills, and publishes legislative calendars

and agendas. Legi-Tech provides computer terminals to its

subscribers to enable them to receive the service. A brochure

describing the service is attached as Exhibit 3.

A significant feature of the Legi-Tech System in

California and New York is the transmission of information

about political contributions. Legi-Tech provides to its

subscribers a variety of contribution information on file with

the state government, including names and addresses of

contributors, amounts of contributions, and the dates of the

contributions. Legi-Tech originally began to offer this

service in California at the request of its newspaper clients.

Customers. Legi-Tech's operations in California and New

York have been successful. Hundreds of customers subscribe to

Legi-Tech's on-line services. The company has always targeted

the print media as major customers, and its current and former

subscribers include Newsday, the Los Angeles Times, Gannett

News Service, The New York Times, Capital Newspapers Group, and

the New Yor* . Po, st. T7he system is also popular with the

political partiles; In fact, the largest singie private

subscriber to the system is the California Republican Party.

- 8-



I Legi-Tech's other customers include lobbyists,. corporations,

3 local governments (including the New York City Mayor's Office),

state agencies and trade associations.1L' These customers

rely on Legi-Tech's services to keep abreast of rapidly

changing pending legislation, and to obtain a comprehensive and

I up-to-date picture of contributions to state legislators.

Operations. Legi-Tech operates much like a daily

newspaper. Its staff in Sacramento includes eight to ten

people who gather legislative and political information for

publication in Legi-Tech's data base. Similarly, the Albany

I staff includes seven to nine reporters who cover the

I legislative "beat." The job of these reporters is to attend
assembly meetings and legislative sessions and to record

I decisions and actions at those meetings. This information is
then quickly input into the Legi-Tech data base where it

becomes available for transmission to the company's

j subscribers. Legi-Tech reporters also seek out the text of

bills, legislative calendars, contribution information, and

I The approximate breakdown of customers in New York is
trade associations, slightly over thirty percent; government
agencies, about thirty percent; cocporations, over ten percent;
lobbyists, ibout fifteen percent; media, about ten percent; and
political organizations, about three percent. In California,
the figures are trade associations, about forty percent;
governrrent agencies, about forty percent; corporations, aboutI fifteen percent; lobbyists, about thirteen percenit; media
groups, about six percent; and political organizations, about3 nine percent.



M 1rII

other items from a variety of sources in the state

legislatures. in short, Legi-Tech journalists cover events,

gather information, check on sources, double-check the accuracy

of their information, and prepare and present it in a usable

form -- activities no different in substance from those of

their colleagues who work for print publications.

C. Legi-Tech's Federal Information Services

Legi-Tech has expanded its electronic information

services to offer data maintained in the public files of the

federal government in Washington, D.C. Under the trade name

Washington On-Line, Legi-Tech currently offers two electronic

information services: the Bill Text Tracking System ("Bill

Text") and the Campaign Contribution Tracking System (OCCTSO).

Bill Text. The Bill Text service is the first

computerized file of federal legislation that enables a

subscriber to call up the desired information at his desk.

Bill Text permits Legi-Tech subscribers to obtain instantly a

current copy of every bill and resolution introduced before

Congress. By using word or phrase searches, subscribers can

locate every piece o--f legislati,-n that refers to a particular

topic. Legi-Tech will charge a single annual fee to

subscribers, allowing unlimited searches at no extra cost. A

copy. of the promotional brochure for Bill Text is attached as

Exhibit 4.
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.CCTs. It is CCTS that triggered NRCCBs complaint. CCTS

contains a computerized data base with all campaign

contribution reports on file and available for public

inspection at the Federal Election Commuission. Legi-Tech has

developed this service in part because its contribution reports

at the state level have generated significant customer demand,

particularly among the news media, many of which cover the

federal government in Washington. A copy of the promotional

brochure for CCTS is attached as Exhibit 5.

Through CCTS, a subscriber is able to call up on his

personal computer a variety of data from the FEC reports. The

data base includes information on (1) political contributions,

including the amount, date, and cumulative total of the

contributions; (2) contributors, including their name, address,

occupation, employer, and in some cases telephone numbers;

(3) contribution recipients, including whether the recipient is

a candidate commnittee or a political action committee; and

(4) payments and expenses, such as amounts of transfers to

other committees, salaries, administrative expenses, and

payments to suppliers.

The software on CCTS enables subscribers to request

information in a wide variety of formats depending on the

purpose of the search. Once the user is in the Contributor

Tracking module, for example, he can run a search based on the

contributor's name, his employer, geographical location, or the

- 11 -



recipient of the contribution. Thus, a subscriber might want

to analyze all contributions made to the committee to re-elect

a particular member of Congress. The system would enable him

to conduct such a search quickly and easily. Alternatively* he

might want to report on which employees of a particular company

gave money to a specific political action committee. A

reporter could focus on all of the contributors that live in

the geographic area covered by his newspaper. All of these

searches could be restricted to a particular time period. CCTS

makes these information retrieval tasks simple and

convenient.-

The primary benefit of CCTS is that it is the first

service to make this massive amount of public information

accessible in a convenient, computerized form. Until now,

those who were interested in monitoring the flow of dollars to

or from a candidate's committee or a political action committee

had to take a personal trip to the FEC and pore over hundreds

of thousands of pages of reports to ferret out the desired

information. For example, if a researcher wanted to learn

about -ill contributions made by a particular individual

mentioned in a report to the FEC, he would have to go through

I Legi-Tech has performed a demonstration of the system
for some Federal Election Commission officials. The company
would be happy to provide a similar demonstration for the
General Counsel's office.



thousands of pages of reports, and then would still not be sure

that he has an accurate total. Purchasing the microfilm from

the agency does not alleviate this chore of reviewing large

amounts of information that the subscriber is not interested

in. With CCTS, a subscriber can use his personal computer or

word processing equipment to call up precisely the data he

needs, in a matter of seconds.

The need for such a service has become even more

compelling in light of imminent Grammr-Rudman budget cuts that

have hampered the ability of the Commission to distribute

campaign contribution information to the public and the press.

Recent reports indicate that the Commission will eliminate from

its computer files all congressional campaign records from 1976

to 1982, as well as all lists of individual contributors to

congressional candidates, loans to campaigns, and transfers

from political action committees.-!-" Information that is

still processed will be recorded through a slower, less

sophisticated computer syss-e. Ithat is more error-prone,

according to these reports. The private services offered by

Legi-Tech will be able to satisfy the public's demand for

information that, because of budget constraints beyond its

control, the Commission can no longer meet.

See "FEC's Budget Bite," Washingto-n Post, Jan. 30, 1986,
p. A23, col. 6.



The Commission reports from which Legi-Tech compileis its

data base do not include the telephone numbers of individual

contributors. Legi--Tech added this feature to CCTS because o-'

its previous experience at the state level. it, 'nne of its

first projects, the Los Angeles Times asked Legi-Tech to gather

a data base of contributors to the gubernatorial campaign of

Mayor Tom Bradley. The newspaper asked Legi-Tech to include

telephone numbers in order to facilitate their reporter3'

efforts to cortact contributors directly for personal

interviews. Legi-'ech decided that it would be useful to add

this feature to its CCTS service in Washington, thereby

providing another way in which Legi-Tech could distinguish

itself from other information providers. In conversations with

sales staff, some media customers have singled out the

availability of telephone numbers as a particularly attractive

featu--- of the system.

Sales and Marketing. Legi-Tech began to market its

federal services in late 1985. With the assistance of an

advertising and market research firm, Legi-Tech defined a

target market consisting of four major groups:

1. The Media. This group was defined to include
reporters, researchers, correspondents, editors, and
executives of local and national newspapers; general
interest, news, business, apd trade Magazines and
newsletters; Washington newsbureaus, services, and
agencies, both print and broadcast; news directors and
assignment edictors at local radio and television
stations and the major networks; columnists, special
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correspondents, and other news "personalities* in both
print and broadcast; directors and producers of
broadcast news/feature programming, such as '60 Minutes"
magazine formats and "Meet the Press" interviews.

2. Special Interest Groups. These include not only
such special interest groups but also their lobbyists;
lawyers working within such organizations; law firms,
accounting/management consulting firms, public relations
agencies and other consultants; senior executives and
government relations staffers at associations, unions
and the U.S. Chamber of Commerce.

3. The "Political Establishment." This group
encompasses elected national officials (Congress, the
President and Vice President) and their office and
campaign staffs; national political parties; political
action committees (PAC's); government agencies;
political image and management consultants.

4. Corporate Groups. This includes government and
defense contractors; large and medium size national
corporations interested in the effects of government
policy; issue stazdy and research firms ("think-tanks");
and other profit or non-profit organizations with a
special interest in the affairs of government.

Legi-Tech also launched a major advertising campaign,

consisting of direct mail, periodical and radio advertisements,

and personal demonstrations. Lregi-Tech selected advertising

rredia on the basis of which were most likely to reach the

target audiences described above. First, Legi-Tech has sent

tens of thousands of brochures through the mail. The names of

the recipients were selected from standard reference books

containing namnes of law firmsi, lobbyists, media groups,

political consulting firms, and trade associations.

Second, Legi-Tech has advertised on local ra'io, stations

during news and pub~lic affairs broadcasts, which attract its

target market. The radio advertisements emphasize the role of
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H Legi-Tech as a provider of an electronic information service.

For example, radio advertisements characterized Washington

On-Line as "electronic publishers of government information."

Copies of the scripts of several such advertisements are

attached as Exhibit 6.

I Third, Legi-Tech has advertised Bill Text and CCTS in a

series of print media that reach its target audience. These

have included weekly newsmagazines and more specialized

journals that reach trade associations, lawyers, the

legislative community, and reporters. Print advertisements

I' have stressed the usefulness of ."egi-Tech's services to monitor

I legislative activity. Both the CCTS and Bill Text
advertisements, for example, describe Legi-Tech's services as

I "the perfect complement to your current legislative monitoring

co efforts." The CCTS advertisement states that the service

I "helps you understand the link between contributions and whoj won or lost. Or which legislation passed or failed." The Bill

Text display makes a direct pitch to corporations and

newspapers: "If the wrong word could cost you millions of

dollars -- or tfle right angle on a story -- the Bill Text

I Tracking System, W3s designed for you." Copies of the

advertisements used in magazines are attached as Exhibit 7.

Fourth, an important aspect of Legi-Tech's marketing

activities in Washington has been personal demonstrations of

the capabilities of the system to prospective clients. These



demonstrations are provided either at the request of a customer

who has responded to an advertisement, or as a result of a

contact initiated by Washington On-Lines sales staff. From

August 1985 through January 1986, Legi-Tech's personnel had

performed sever-al hundred demonstrations for potential

I clients. The vast majority of those demonstrations were

performed for potential subscribers who are affected by, who

seek to influence, or who report about the legislative

process. For example, twenty-fiv,. nercent of these were

presented to law firms and lobbyists; twen'y percent percent to

I corporations; fifteen percent to government agencies; ten

* percent to trade associations; eight percent to the media; two

percent to foreign embassies; and the remaining twenty percent

to miscellaneous other potential clients, such as special

Co interest groups.I As of January 28, 1986, CCTS rcustomers included several

j major newspaper organizations; several trade associations; a

union headquarters; law firms; several corporations; andJ some

lobbying groups. The subscribers to Bill Text included several

law firms and the U.S. Department o-.f Justice.

IIn adi-n t.-gi-.Tech has begun to iDffer customers in

California the ooportinity to subscribe to the federal Bill

Text and CCTS services. Several customers hav31aread A signed

up for Washigiton services, including 3 nmajor t-elephone compa!.y

and a leading metrnpolitan newspaper. Other California clients



I have indicated their interest in subscribing to the Washington

services. This feature will soon become available to New York

subscribers.

Uses-of theSysom. 7eqi-Tech does not keep track of

the frequency with which its subscribers use the federalI services, nor does it monitor the uses to which t'ke system is

put. Some subscribers use CCTS to keep track of who is

receiving contributions and from what sources. Some use it in

3 coordination with the Bill Text service to find links between

contributions to legislators and t ieir introduction or support

I of particular pieces cClegislation. Some use the system to

I assist grass-roots political lobbying efforts. Some use the

information to encourage individuals to participate in the

political process for purposes of influencing public policy on

a particular issue.I Members of the media have expressed particular interest

j in the great variety of ways in which users can format

particular types of data and focus their searches quickly and

easily. For example. some have mentioned to us that it is

useful to have a "financial profile" of a public figure who is

I giving a speech being covered by a reporter -- a profile that

can be obtained instantaneously on CCTS. Also, the ability of

journalists to report --he amounts o)f campaign contributionsI from particular sources and then t3 compare thIS d3ta to the
voting records of members of Congress is one of the outstandingq

- .~ -



features of the system. One prospective customer had the idea

of using the system to trace a senator's receipts of

contributions from defense-related PACs during the period when

the defense bill was before his cormmittee. In that case, the

inforiw~tion obtained from CCTS would form the core of the story

that the reporter was attempting to put together. As this

election year gets underway, journalists can be expected to

intensify their attempts to monitor the legislative and

campaign processes, triggering an even greater demand for

ILegi-Tech's services.

Operat.'.s. From the outset, Legi-Tech has been

completely open about the nature and purpose of its

activities. Legi-Tech has provided demonstrations of the

system to upper level Commnission officials. The Commnission's

Public Information Bureau has been very cooperative in

providing information to Legi-Tech, while having full knowledge

of the nature of Legi-Tech's business.

As in California and New York, a significant portion of

Leci-Tech's Washington staff -- about eight reporters -- spend

their time covering the "beat" and gathering legislative data.

Legi-Tech creates its data base for CCTS by purchasing the FEC

microfilm reels, at $10 per reel, that contain all of the

campaign contribution reports on file with the agency. The

Commission makes these reels available to Legi-Tech (and other

entities) usually on the same day that the reports are filed

and the film is prepared.
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Legi-Tech expends considerable effort and money to input

this information into its data base. It first organizes the

information according to the way that Legi-Tech wants to format

the information. It then sends the papers to an outside data

processing firm whose operators manually key punch each item of

information from the reports. After the key-punched items are
returned to Legi-Tech, the company's staff reviews the

materials to ensure their accuracy. Legi-Tech has spent over

half a million dollars putting together its data base in this

manner, including staff salaries and fees for outside service

firms.

Legi-Tech hires an outside firm to track down the

telephone numbers of the contributors (the same firm,

incidentally, that is used by the Internal Revenue Service),

CO and ends up with telephone numbers for about half of the

4 contributors listed in the FEC reports. Legi-Tech does notjr remove the pseudonyms, or "salts," that organizations are

permitted to insert into their FEC reports in order to detect

their misuse. Indeed, Legi-Tech has no ability or incentive to

do so.

Restrictions on the Use of Information Obtained from

CCTS. Legi-Tech includes on its sales materials and data base

warnings intended to inform subscribers of the limitation in

the Federal Election Campaign Act ,-,n the use cot information

from FEC reports. In its advertising materials, the warning
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reads as follows: "it is a violation of federal law to sell or

use information copied from FEC reports for the purpose of

soliciting contributions from other than political

cormmittees." The warning on the CCTS data base states: "Any

information copied from FEC reports or statements may not be

sold or used by any person for the purpose of soliciting

contributions or for commnercial purposes." This statement is

precisely the same as that on the computerized data base

offered by the FEC. 7he warning on the CCTS system appears

every time a CCTS subscriber obtains access to any of the

modules on the system, including the "contributor,"

"candidate," and "PAC" modules.

In its standard contract for subscribers, Legi-Tech

limits the uses to which the information received over its data

base may be put. The contract states that customers may not

distribute the information they obtain over the system except

to the extent that it is incidental to the conduct of the

customer's o'siness. The contract also indicates that the

source of the information on CCTS is the reports filed with the

Federal Election Commission, and that "Lilt is a violation of

federal law to sell or use information copied from such reports

for the purpose of soliciting contributions froM. other than

political committees." Copies of the standard subscriber

subscription agreement and master ser~vice agreement are

attached as Exhibit 8.

- 21 -



Ill. Legi-Tech Is Operating in Full Compliance with the
Federal Election Campaign Act and FEC Regulations.

NRCC contends that Legi-Tech is violating 2 U.S.C.

S438(a)(4), which provides that reports and statements filed

with the Commission are to be made public, except that:

any information copied from such reports or
statements may not be sold or used by any person
for the purpose of soliciting contributions or
for commercial purposes, other than using the
name and address of any political committee to
solicit contributions from such committee.

This restriction is echoed in the regulations. See 11 C.F.R.

S 104.15(a). The regulations, however, carve out an exception

to the general ban on commercial use:

The use of information, which is copied or
otherwise obtained from reports filed under 11
C.F.R. Part 104, in newspapers, magazines, books
or other similar communications is permissible as
long as the principal purpose of such
communications is not to communicate any
contributor information listed on such reports
for the purpose of soliciting contributions or
for other commercial purposes.

As we explain below, Legi-Tech's electronic publication

activities fail squarely within this exemption. First,

Legi-Tech's elecitronic news service constitutes "other similar

communications" tjint c7.osely resemble printed newspapers,

magazines and newsletters. Second, the purpose 'f Legi-Tech's

publications I.s not ._s-c-rokerinq or similr"rneca

purposes" within the mmeaning of the statute and regulation.



I0
Third, a ruling that Legi-Tech's activities do not qualify for

3 the media exemption and are barred by the statute would

unquestionably be unconstitutional -- particularly since the

3 Second Circuit Court of Appeals has squarely held that

Legi-Tech is "an organ o~f the' press." See Legi-Tech, Inc. v.

I Keipe-r, '66 F.2d 728 (2d Cir. 1985).

A. Legi-Tech Offers a News Service Within the Meaning
of the Mea'a Exemption.

The regulation exempts from the strictures of the Act

5, "newspapers, magazines, books or other sintilar

communications." The purpose of the exemption is to provide

I the constitutionally-required breathing space for press

organizations that seek to publicize data from FEC reports in

the normal course of their journalistic operations.5 Legi-Tech's activities are well within the traditional notion

of press organizations whosi activities are protected.

j :t should be emphasized that Legi-Tech's Campaign

Contribution Tracking Service cannot be viewed in a vacuum.

CCTS constitutes only a small, albeit important, segment of the

Publication activities of Legi-Tech and its parent company.

For exar-ple, 3s noted above, McClatchy Newspapets operates -An

extensi've irray -,eJ;ia activities, including four municipal

newspapers. 11elli-7ech's eiectron:c Informatiri services are 3

Ilogical c.-utgrowth fthose news operations, arnd complement the

more traditional fo-rms of news reporting. Legi-Tech's other



operations are extensive and include the transmission of

information at the state level on legislative activity,

including bill status, legislators' voting records, campaign

contributions, legislative calendars, and bill text. At the

federal level, an important feature of Legi-Tech's system is

its Bill Text Tracking Sysytem, which provides instantaneous

arid comprehensive access to all pending federal legislation.

Thus, Legi-Tech electronically publishes a wide variety of

legislative arid political information -- not just the

contribution reports on file at the FEC.

Even if Legi-Tech were to publish only campaign

contribution information, however, its activities would be

shielded by the media exemption. In Legi-Tech, Inc. v. Keiper,

the court of appeals specifically addressed whether Legi-Tech's

activities should receive the same constitutional protections

afforded the print media. The court decided that Legi-Tech is

an "organ of the press," entitled to the full panoply of press

freedoms. 766 F.2d at 730. These rights must include the

ability to publish information o." file with the FEC for its

subscribers without fear that the government will take steps to

interdict the dissemination of this information. Any contrary

ruling by the Commission would place it squarely in conflict

with the Second C.2ircuit

The fact that Legi-Tech distributes information to it-s

subscribers over telecommunications circuits rather than by
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means of printed publications in no way mitigates its ability

to rely on the media exemption. The electronic press has for

many vears been accorded the same rights as printed

publications.-! As new ways to transmit information are

discovered, constitutional protections continue to apply to

those innovations. In Legi-Tech, for example, the Second

Circuit observed that the fact that Legi-Tech distributes

information to its subscribers clectronically rather than

through traditional printing methods in no way urndercl-,tsit

constitutional rights:

MWe note that we are dealing in an area of
rapidly developing technology and with nolOV ~
expanding forms of the exercise of the fret-cz:.
the press guaranteed by the First
Amendment .. . . Legi-Tech . . . srt-
Itechnology that is particularly weli--suited to
transmitting large amoun-Lts of rapidly-changing
information ....

It is even now technologically possible to offer
an "electronic newspaper" to subscribers who own
personal computers. Fuch a service might
transmit news items just as other services
transmit stock market quotatiuns or other
info rmat ion.

766 F.2d at 732. Because the media exemption from the sale and

use rule accommodates constitutional concerns of freedom of

See, e.. FKA.M. News C,)rp. v. Butz, 5 4 F.2d 272, 177
(D.C.~ ~~ Ci.17)( ire services fall within the protective

umbrella of the first amendment press guarantee.").



*M
speech and of the press, it must be interpreted to encompass

Legi-Tech's activities.

The FEC itself has recognized the need for convenient

I electronic access to the massive amount of information in its

files. It now offers a Freedom of Information Direct Access

1 Program under which a member of the public, after filing a

3 request under FOIA, may obtain computerized access to some of

the information on the FEC reports.-" As the Commission

explaine'd in announcing the service:

I This is a continuation of the Cowmmission's efforts to
Z: expand public disclosure of campaign finance information

filed with it by Federal candidates and politicalI committees, those making independent expenditures and
the communications costs of corporations and labor
unions. The FEC is the only source of all thoseI reports.''"~L

There are several differences between Legi-Tech's CCTS
and the Commnission's direct access program. First, the
government's service includes only information on contributions
of $500 or more, which represents only about one-third of the
entries on the FEC reports carried by CCTS. Second, t-.e userI must tile 3 F07-A request, which is both cumbersome and
undesirable fo- those users who, for whatever reason, desire
confidentiality. Thiri, the system is available only duringI limited ti:re periods. Fourth, the FEC's system has an optionof hourly charges whicn CCTS does not. Finally, the FEC's
system does not ,,3*.e scftr,1ware that affords flexibility to3 conduct a wJide 73rietyV _r inquiries quickly.

- Federal Election Commission Press Release (July 23,
*1985) (emphasis added), Exhibit 9 hereto.



As the Commnission recognizes, this type of computerized service

promotes the interests underlying the campaign disclosure laws

by making contribution information more readily available. The

same holds true for Legi-Tech's on-line service.

B. Legi-Tech Is Not Publishing Information for the
Purpose of Soliciting Contributors or for
Commercial Purposes.

The media exemption in Section 104.15(c) of the

Commission's rules does not purport to shield all dissemination

of campaign contribution information by newspapers. Rather, it

protects such publication only "as long as the principal

purpose of such communications is not to communicate any

contributor information listed on such reports for the purpose

of soliciting contributions or for other commercial purposes."

Legi-Tech does not publish information from the public FEC

reports tor a "commercial purpose" within the meaning of the

regulation. Specifically, the sale for profit of a publication

that includes campaign contribution information does not by

itself constitute a forbidden "commercial purpose."

Although there is little history behind Section

104.15(c), the :equlaticn was obviously adopted to ensure that

the iirited sale and use restriction in 2 U.S.C. § 438(a)(4)

would not be stret ched to interfere with the ltraditional and

constitutionaily -.retected journalistic activity %.-,L publishing

information from~ Campaign contribution reports. As the debate
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on the Senate floor shows, the sole purpose of the sale and use

provision was to prevent the use of FEC reports by list brokers

who might harass individual contributors. Congress confirmed

its intent that news organizations be totally free to publish

information from those reports:

MR. BEIJLMON. Mr. President, the amendment
is self-explanatory. I shall read it again. It
provides that "any information copied from such
reports and statements shall not be sold or
utilized by any person for the purpose of
soliciting contributions or for any commercial
purpose."

. . . This amendment is intended to protect,
at least to some degree, the men and women who
make contributions to candidates or political
parties from being victimized by that practice.

MR. NELSON. Do I understand that the only
purpose is to prohibit the lists from being used
for commercial purposes?

MR. BELLMON. That is correct.

MR. NELSON. The list is a public document,
however.

MR. BELLMON. That is correct.

MR. NELSON. And newspapers may, if they
wish, run lists of contributors and amounts.

MR. BELLMON. That is right; but the list
brokers, under this amendment, would be
prohibited from selling the list or using it for
commercial solicitation.

117 Cong. Rec. S30058 (1971) (emphasis adoed).

This debate makes clear that Congress equated

"commercial purposes" with activities by list brokers, such as
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purchase or sale of the lists in connection with the

solicitation of contributors. Congress did not intend to bar

all "coumuercialO use of the reports in the sense of prohibiting

any transmission or republication of information from the

reports for profit. Such an interpretation would wipe out the

media exemption, since virtually all "newspapers, magazines,

books or other similar communicationsa are operated for

Ocomuercial purposes" in the sense that their publications are

offered for sale and their operators hope to make a profit.

Accordingly, the conmmercial distribution of news that includes

campaign contribution information does not reflect an unlawful

wconvnercial purpose" under the statute. "/~

The initial version of the regulation implementing the

statutory prohibition on commuercial use contained a fairly

specific description of prohibited activities:

No information copied or obtained from reports and
statements shall be sold or used by any person for the

This interpretation is consistent with a long line of
cases in which the Supreme Court has held that First Amendment
protections of publishers are not lost or diminished because
they sell their publications for money instead of giving them
away for free. See, e~. Metromedia, Inc. v. San-Diego, 453
U.S. 490, 504 n.11 (191 (and cases cited therein); Smith v.
California, 361 U.S. 147 (1959); Home Box Office, Inc. v. FCC,
567 F.2d 9 (D.C. Cir.), cert. denied, 434 U.S. 829 (1977). As
the Court has said, those with "commercial interests" are
frequently also "those with the highest interest and the
largest stake in a First Amendment controversy." Metromedia,
Inc., 453 U.S. at 504 n.11.
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purpose of soliciting contributions or for any
coumercial purpose. For purposes of this subchapter,
"soliciting contributions* means requesting gifts or
donations of money, or anything of value for any cause
or organization -- political, social, charitable,
religious, or otherwise. For purposes of this
subchapter, "any commesrcial purpose" means any sale,.
trade, or barter of any list of names or addresses taken
from such reports and statements and-any use of any such
lists for an uveys or sales promotion activity.

11 C.F.R. S 20.3 (1972), published in 37 Fed. Reg. 6167 (1972)

(emphasis added). Legi-Tech's activities would not have

violated this regulation, since it does not use any of the

information for surveys or sales promotions.

The next incarnation of the commercial use regulation

(and the predecessor to the current regulation) explicitly

recognized that media publications do not distribute campaign

contribution information for "commercial purposes" within the

meaning of the statutory prohibition. "Commercial purpose" was

defined to exclude the media altogether:

Any information copied, or otherwise obtained,
from any report or statement, or copy,
reproduction, or publication thereof, filed with
the Commission, Clerk of the House, Secretary of
the Senate, or any Secretary of State or other
equivalent chief State election officer, shall
not be bo~ld OrA util.ized by any person for the
purpose of soliciting contributions, or any
commercial purpose. For purposes of this
section, "3fly commercial purpose 4 does not
include the sale of newspapers, magazines,. books,
or other similar comptunicat ions, the prinpal
purpose of which is not --,, communicate lists or
other information obtained from a report filed as
noted above.
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- 11 C.F.R. S 104.13 (1976), published in 41 Fed. Req. 35,944

(1976) (emphasis added) .-","

In 1980, the regulation was revised to its current

Iform. 47 Fed. Reg. 15,115 (1980). "Commercial purpose" is no

longer defined. Section 104.15(a) states that any information

Kcopied or otherwise obtained from campaign contribution reports
filed with the FEC *shall not be sold or used by any person for

the purpose of soliciting contributions or for any commwercial

purpose .. . " Section 104.15(c) provides the exception:

I The use of information, which is copied or
otherwise obtained from reports filed under 11
CFR Part 104, in newspapers, magazines, books orj other similar communications is permissible as
long as the principal purpnse of such
communications is not to commuunicate anyI contributor information listed on such reportsfor the purpose of soliciting contributions orI for other commercial purposes.

The Commission explained that it had not intended to make any

j major changes in this provision:

This section [104.151 essentially follows current
regulation 11 CFR 104.13. It specifically states
that the use of information copied from ;he FEC
reports in newspapers, magazines, and si.'ilar
-omuniaton is perrmissable so long as the

This provision appeared without cormment in the finalI version of the regulations enacted by the Commission. No
similar provision had appeared in the earlier notice of

* proposed rulemaking. Sjee 41 Fed. Reg. 21,572 (1976).



principal purpose is rnot to comuunicate
contributor information for any cotmerical [sic)
purpose.

45 Fed. Req. 15,087 (1980).

Thus, the regulation continues to reflect the obvious

point that a news service could sell information from FEC

reports for a fee and for profit without being tainted as

having an unlawful "commnercial purpose.* It can only be read

to preclude access by those who engage in list brokering or who

harass individual contributors. But there is no evidence that

Legi-Tech conducts list brokerage activities of any sort. Nor

is there any evidence that Legi-Tech conducts its electronic

publication activities *for the purpose of soliciting

contributions or for other commnercial purposes." Its primary

customer targets are the media, special interest groups, and

the political and corporate establishment. Its current and

potential subscribers include members of the media, lobbying

groups, law firms, corporations, government agencies, and

others who have a vital interest in the operations of the

government and a compelling need for timely and accurate

information about campaign contributions. The Department of

Justice, a major client, is not a list broker.

In its complaint, NRCC makes much of the fact that

Legi-Tech includes telephone numbers for certain of the

contributors listed on its data base. As noted previously,

Legi-Tech began to offer this service at the request of its
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newspaper customers whose reporters wanted a convenient way of

contacting sources. There is nothing about the provision of

telephone numbers that suggests that Legi-Tech is actively

encouraging solicitors to subscribe to its service. Nor does

it make it easier for Legi-Tech or ;ts subscribers to detect

and possibly remove from their data base the pseudonyms in the

NRCC lists. Legi-Cech does not remove any names from its

lists. It hires an outside firm to track down telephone

numbers of individual contributors, and does not make any

adjustments in these numbers when they are added to Legi-Techas

data base. Through this process, Legi-Tech obtains telephone

numbers for only about half of the individuals on the campaign

contribution lists. With respect to the substantial number of

individuals for whom telephone numbers cannot be found,

Legi-Tech nas no way of knowing -- and does not care -- whether

this is because the name is a Osalt" or for one of many other

possible reasons.-'

NRCC also complains C at Leg i-Tech has not taken
reasonable steps to ensure that the NRCC 'Lists will not be used
for solicitation purposes. Comnplaint at 5. in fact, Legi-Tech
places a warning on its data base that appears 3t the beginning
of every contributor tracking search by a CCTS subscriber.
That warning is identiC3l --? that used by the FEC on its
computer on-line service. '_egi-Tech also places warnings on
its advertisements for CCTS ser-vice. It is ha3rd to see how
NRCC could contend that these warnings are inadequate when they
are precisely the same as those used by the FEC.
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U Ultimately, NRCC's quarrel is not with Legi-Tech, but

with the technological advances that permit the electronic

transmission of campaign contribution information. The

position NRCC would have the Commission adopt, apparently, is

that any sale of an electronic news service with data from FEC

reports necessarily violates the statute, because the ease and

convenience cf such a system facilitates list brokering. But

the fact that some might misuse the information from

Legi-Tech's data base -- or, for that matter, from the

Commission's on-line Direct Access system or the microfilm it

I offers for sale -- cannot be used to stifle the flow of

5 i: formation to the hundreds of current and potential

subscribers who have a legitimate need for the information.

Legi-Tech has no more of a -commercial purpose" when it offers

CO CCTS to the public than does the Commission when it sells

j campaign contribution information on microfilm and over

I computer facilities. Nothing in FECA or the regulations
suggests that Congress intended the media exemption to be

j frozen in time, protecting only those news technologies that

existed when the statute was adopted in 1971. The First

I Amendment, of course, would not permit such a result.



C. To Prohibit Legi-Tech's Electronic Publication
Activities Would Violate the United States

* Constitution.

If Section 438(a)(4) is to survive constitutional

I scrutiny, application of the media exemption to protect

Legi-Tech's publication activities is not only advisable, but

mandatory. The Commission has been cautioned to tread lightly

when it investigates activities of the press.')6± There is

little doubt that it would be unconstitutional to prohibit

Legi-Tech from publishing in electronic form information

obtained from campaign contribution reports. A ban on

publication would directly interfere with three distinct

4 interests: (1) Legi-Tech's rights of freedom of speech and of

the press; (2) the public's right to- disclosure of campaign

4 contribution information; and (3) the First Amendment rights of

Di solicitors who seek to use the reports. Moreover, the

ostensible purpose of the statute -- to protect individual

I See Reader's Digest Ass'n v. Federal Election
Commission, 509 F. Supp. 1210 (S.D.N.Y. 1981) (Commission could
only engage in limited investigation to determine whether press
exemption fho campaign expenditure 1 'imitation was
applicable). Cf. Minneapolis Star 81 rribune -Co. y. Minnesota
Commissioner of Revenue, 460 U.S. 575 (1983) (taxing the press
dif ferently f rc-,. ,Dther businesses violates the First
Amendment); Leji-Tech v:. Keiper, supra (st3te could not d.CLVy
private press access tstate-owned electronic news service).



centributors from harassment -- is by no means a compelling

government interest that would justify the interference with

Legi-Tech's right to publish. See Federal Election Cotmmission

v. Massachusetts Citizens for Life, 769 F.2d 13 (1st Cir.

1985), appeal filed. No. 85-701 (U.S. Oct. 25, 1985) (where

anti-abortion group's expenditure of corporate funds in

connection with publication of special edition of newsletter

did not qualify for press exemption from expenditure

limitations, statute was unconstitutional if applied to

prohibit such expenditures).

First, application of the ban to Legi-Tech would

constitute a prior restraint, interfering with the company's

freedom of speech and of the press. The Second Circuit has

explicitly declared Legi-Tech to be "an organ of the press."

766 F.2d at 730. The Supreme Court has declared time and again

that any "system of prior restraints comes to this Court

bearing a heavy presumption against its constitutional

validity."--" Prior restraints are constitutionally

permissible only in "exceptional cases," such as to prevent the

disclosure of military deployments in wartime.,"~

- New York Ti:7es Co. v._United States (Pentagon Papers
Case), 403 U.S. 713. 714 (1971) (per curiam); Nebraska Press
Ass'n v. Stuart, 427 U.S. 539, 556-5? (1976).

I'l Near v. Minnesota, 283 U.S. 697,9 716 (1931).
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Such a restraint on publication would be especially

suspect here because it would be based on the content of the

message being delivered by the publisher. Those who

disseminate information from the campaign contribution reports

fall within the statutory bar, while those who distribute other

types of information do not. As a rule, *the First Amendment

means that government has no power to restrict expression

because of its message, its ideas, its subject matter, or its

content."'9" Here, the information being suppressed lies at

the core of the legislative and political process. The Second

Circuit sought to protect Legi-Tech's right to puNlish a

package of legislative information that includes campaign

contribution information. The court pointedly declared that

"information about legislative proceedings, and in particular,

pending legislation, is absolutely vital to the functioning of

government and to the exercise of political speech, which is at

the core of the First Amendment." 766 F.2d at 732. The sale

and use provision of Section 438(a)(4), if applied to

Legi-Tech, would impinge on these First Amendment interests by

restraining the company's electron~ic publication of political

info rmat ion.

- Consolidated Edison Co y. Public Service Commission, 4-47
U.S. 530, 537 (1980), quoting Polc eaten fCiaoy
Mosley, 408 U.S. 92, 96 (1972).
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Second, halting Legi-Tech-s publishing activities would

directly thwart the public's interest in the disclosure of

information about the Political process, which is the

cornerstone of FECA. To enhance the public availability of

campaign reports, FECA states that the Commission shall "within

48 hours after the time of the receipt by the Commission of

reports and statements filed with it, make them available for

public inspection, and copYin9. "_-' The Supreme Court has

found that FECA's disclosure requirements serve three important

governmental interests. They provide the public with

information -as to where political campaign money comes from

and how it is spent.""'" The requirements deter actual

corruption and avoid the appearance of corruption by "exposing

large contributions and expenditures to the light of

publicity.-22-' Finally, they provide 'an essential means of

gathering the data necessary to detect violations of the

contribution limitations.""~- These disclosure requirements

reflect the principle that an "informed public opinion is the

-- 2 J...§438(a)(4) (emphasis supplied).

- Buck'ey.. Valeo, 424 U.S. 1, 66-67 (1976). See also H.
Rep. No. 564, -12i--A Cong., 2d Sess. 4 (1971).

424~S. ~ <7.See also S. Rep. No. 689, 93rd Cong.,
..i Sess. 2, rerne n1974 U.S. Code Cong. & Admin. News,
5587, 5588.

424 U.S. at 67-68.



most potent of all restraints upon misgovernment.02-l" As the

FEC has recognized by developing its own electronic service,

these substantial interests would be undermined if the public

were to be denied access to the most efficient and economical

method of reaching the information that Congress has decided

should be disclosed.

Third. to terminate Legi-Tech's electronic information

service would infringe the First Amendment rights of those who

need access to information from the reports to exercise their

own rights of association and speech. One state supreme court

has invoked solicitors' rights to overturn on federal

constitutional grounds a state statute identical to Section

438(a)(4). Ryan v. Fitzpatrick, 669 S.W. 2d 215 (No. 1984) (en

banc). The provision at issue stated that Ono information

copied from (state-required contribution reports] shall be sold

or utilized by any person for the purpose of soliciting

contributions or for any cotmercial purpose.* The court ruled

"Z Grosiean v. American Press Co., 297 U.S. 233, 250
(1936). See also S. Rep. No. 229. 92nd Cong.. 2d Sess.,
reprinted in 1972 U.S. Code Cong. & Adm. News 1821, 1861-62
(supplemental views of Senators Prouty, Cooper and Scott) ("In
this modern age where mass communications have created an
information rich public, the (then) present ineffective
disclosure laws have the effect of shrouding Federal campaign
financing in unhealthy and unwarranted secrecy. The lack of
complete and full disclosure erodes confidence in the entire
elective process and if allowed to continue would only serve to
generate pressures against our democratic form of
government.").
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that the statute violated the First Amendment rights of a

political candidate who sought access to the names on the

reports so that he could solicit contributions from those who

shared his political ideology. The court also invoked the

strong public interest underlying campaign contribution

disclosure laws spelled out by the Supreme Court in Buckle-y v.

Valeoe 424 U.S. 1 (1976)0~~

"Where a government restricts the speech of a private

person, the state action may be sustained only if the

government can show that the regulation is a precisely drawn

means of serving a compelling state interest.* Consolidated

Edison Co. v. Public Service Commission. 447 U.S. at 540. The

JL/ Unlike Legi-Tech, the plaintiff in Ryan did not assert
that his rights of publication were affected by the state
statute. However, if the Conmmission were to attempt to invoke
Section 438(a)(4) to prevent Legi-Tech from conducting its
business, the company would have ro alternative but to attack
head-on the validity of the sale aid use restriction. In that
attack, Legi-Tech would be able to assert challenges on behalf
of others whose rights are affected by the statute but who are
not before the court. "(W~here the claim is that a statute is
overly broad in violation of the First Amendment, the Court has
allowed a party to assert the rights of another without regard
to the ability of the other to assert his own claims and 'with
no requirement that the person making the attack demonstrate
that his own conduct could not be regulated by a statute drawn
with the requisite specificity.'" Secretary of State of Md. v.
Joseph H. Munson Co., 104 S. Ct. 2839, 2847-48 (1984), quoting
Broadrick v. Oklahoma, 413 U.S. 601, 612 (1973). This is
because facial challenges to statutes "are allowed not
primarily for the benefit of the litigant, but for the benefit
of society -- to prevent the statute from chilling the First
Amendment rights of other parties not before the Court." Id.
at 2848.
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only interest that could conceivably justify the statute is the

protection of the privacy interests of contributors. This

falls far short of the compelling interest necessary to uphold

a prior restraint. The Supreme Court has confirmed that the

public's interest in disclosure, standing alone, is

Osufficiently important to outweigh the possibility of

infringement (of the right of association], particularly when

the 'free functioning of our national institutions' is

involved."-~ Regulations that are intended to prevent mere

public annoyance with those exercising First Amendment rights

have frequently been declared invalidA-z'

Even if the prevention of harassment might in theory

justify some form of restriction on publication, Section

438(a)(4) could not survive because it is not carefully drafted

to promote that interest. Other provisions of FECA ensure the

public availability of campaign contribution reports, and the

Commnission itself distributes this information widely through

26/ Buckley v. Valeo, 424 U.S. at 66.

27" See, e~. Schaumberg v. Citizens for a Better
Environment, 444 U.S. 620 (1980) (ordinance prohibiting
door-to-door or on-street solicitation of contributions by
organizations not using 75 percent of their receipts for
charitable purposes was unconstitutionally overbroad);
Consolidated Ediso~n Co. -.. Public Service Commission, 447 U.S.
at 540-43 & n.11 (overturning utility's ban on bill in'serts
that discussed controversial issues of public policy; offended
recipients could simply dispose of the mdilings).



microfilm sales and on-line access. Because the names of

individual contributors are already freely available, the sale

and use restriction does nothing to increase their privacy. As

I the court declared in the Ryan decision:

I By placing the information in the public domain,
the state must have presumed that the right of
privacy gives way to public interest in this
instance. Certainly, the right of privacy
vanishes with the required public disclosure of

* the requisite information.

669 S.W. 2d at 218-19. Here, as in Ryan, any *compellingI interest in protecting the privacy of contributors fades fast

3 in the light of the publicity which the act generates through

operation ol its provisions." Id. at 217.

In any event, there is an obvious way in which

contributors whose names appear on solicitation lists can avoid

offensive material without affecting the First Amendment rightsj of others. They can transfer the offensive material "from

envr~lope to wastebasket,"""'-~ or they can hang up the phone.

Accordingly, the Commission should pay little attention to

NRCC's unsubstantiated claim that Legi-Tech's activities will

I - Consolidated Edison Co., 447 U.S. at 542.
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cause NRCC and its contributors to suffer irreparable

Finally, the sale or use provision is vulnerable on

grounds of vagueness and ove.-breadth. The Ocommerciat'

purposes" provision is so vague that the public does not have

adequate notice of the circumstances under which information

NRCC asserts:

In return for exercising their rights to
participate in the political process, NRCC
contributors will likely be harrassed by both
commercial and political organizations.
Moreover, if a contribution to NRCC will subject
a contributor to further solicitation and
harassment, there will be a significant
disincentive to making such contributions to
NRCC. The damage to NRCC and its contributors,
and to the free flow of political speech from
these effects is precisely what the Act sets out
to avoid.

Complaint at 3. First, this is the type of vague allegation of
future injury that the Supreme Court in Buckley found
insufficient to outweigh the strong public interest in
disclosure of campaign contribution information. See Buckley
v. Valeo, 424 U.S. at 74 (*The proof may include, for example,
specific evidence of past or present harassment of members due
to their associational ties, or of harassment directed against
the organization itself. A pattern of threats of specific
manifestations of public hostility may be sufficient.")
(Emphasis added). Second, as Judge Gesell aptly put it,
"NRCC's alleged irreparable injury, in the Court's view, is
caused by the Federal Election Campaign Act, not by
[Leg-Tech.1 and its remedies lie in the political arena and
not :n 3 cou~rt." Exhibit I., it 6,. n other words, any harm
caused --o NRCC is attributable to the fact that the statute
requires it t3 submit information about its contributors to the
FEC for public disclosure -- not to the fact that T..egi-Tech
distributes that information in a more convenient and
accessible form.
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I from campaign contribution 
reports May be republished"/

I The law is also overbroad. 
it "does not aim specifically 

at

evils within the allowable 
area of (governmlent) control#

I but . . sweeps within its ambit other activities 
that

constitute an exercise- 
of protected rights of

I expression." The sale or use restriction 
does not simply

discourage harassment 
of individual contributors; 

it also

impedes constitutionally 
protected publishing 

activities that

* are beyond the reach of 
permissible government 

action.

I Conclusion

J ongress adopted the federal 
election campaign laws to

ensure that the electorate 
knows when, where and 

how political

I campaign money is being 
spent. The campaign contribution

filing requirements and public 
disclosure provisions 

are the

I cornerstone of this statutory 
scheme. Legi-Tech's electronic

j publication of information from campaign 
contribution reports

incorporates new technologies 
in a way that fulfills 

the spirit

I and purpose of these laws. As with any other statute, 
FECA

should be interpreted 
to give it "'the most harmonious,

- See, e.q., Pa a~hi u v jackSOnville, 40 U.S. 156,

162 (1972) (holding unconstitutional 
a vagrancy ordinance

3 drafted in 3rchaic language).

31 ThornVille v. Alabama, 310 U.S. 88, 97 (1940) (voiding

3 statute prohibiting all picketing).



comprehensive meaning possible' in light of the legislative

policy and purpose." " / The sale or use provision in

2 U.s.c. S 438(a)(4) constitutes a small limitation on the
I overriding policy in favor of disclosure -- an exception that

must be carefully construed to avoid both infringing the

constitutional rights of publishers and defeating the thrust of
* the disclosure provisions.

In this case, the facts and the law dictate that no

3 action be taken against Legi-Tech. The Second Circuit has

declared that Legi-Tech is a member of the press. The District

Court, before which the Commission would have to initiate any

I enforcement action, has already stated its view -- based on

virtually all of the evidence now before the Commission -- that

Legi-Tech has acted properly under the statute and

CO regulations. The implication of a Commission ruling against

Legi-Tech would be that any electronic news service that
publishes all campaign contribution information on file with

the FEC would necessarily violate the sale or use Irestriction

in 2 U.S.C. § 438(al74). Such a result would distort the

statute beyond recognition.

Wenere v.Hns Wes -c-Dtt 1i 1, Nir, .nc., 412
U.S. 609, 63-U (1973) j-: C3K. ebersee

* Finanz-Korp. , 332 U.S. 480, 488 ,1947).
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NRCC's complaint lies not with Legi-Tech, but with the

technological advances of the information Age. Rather than

penalizing those who take advantage of new information

technologies, the Commission should embrace these

develo'pments. For the reasons stated above, the General

Counsel should conclude that no probable cause exists to find

that Legi-Tech has violated FECA or the regulations thereunder,

and this investigation should be terminated.

ferrence J. Leahy
Karen Kao
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PROCEED INGS

THE DEPUTY CLERK: CIVIL ACTION 85-3106p NATIONAL

REPUBLICAN CONGRESSIONAL COMMITTEE VERSUS LEGI-TECH CORPORATION%

ET AL. MR. BARAN, MR. LADD, MR. JOSEPH, MR. FRANK AND MR.

LEIBOWITZ FOR THE PLAINTIFF. MR. MYERSON,9 MR. SOKLER AND

MR. LEAHY FOR THE DEFENDANTS.

THE COURT: I INDICATED TO BOTH SIDES BY TELEPHONE

FROM CHAMBERS. ThIS MORNING THAT IT SEEMED BEST FOR ME TO GIVE

YOU MY RULING ON THE PENDING MOTION FOR A PRELIMINARY INJUNC-

TION ORALLY.

THAT RESULTS FROM TWO CIRCUMSTANCES. FIRST, THE

IMMINENT EXPIRATION OF THE TEMPORARY RESTRAINING ORDER, WHICH

WAS EXTENDED BY AGREEMENT OF THE PARTIES, AND, SECOND, PERHAPS

MORE IMPORTANTLY, BY THE FACT THAT MY SECRETARY PAS BEEN ILL

NOW FOR SOMETIME AND I'VE BEEN CONTINUOUSLY ON THE BENCH.

THIS CASE IS BEFORE ME ON THE MOTION FOR A

PRELIMINARY INJUNCTION SUPPORTED BY AFFIDAVITS ON THE FIRST

AMENDMENT COMPLAINT RECENTLY FILED.

BASICALLY WHAT IS INVOLVED IS THAT THE NATIONAL

REPUBLICAN CONGRESSIONAL COMMITTEE IS SEEKING TO ENJOIN T'-4E

ACTIVITIES OF THE -- I DON'T KNOW I'M SUR! HOW TO PRONOUNCE_ T

BUT IT'S LEHI-TECH, IS THAT RIGHT?

MR. SOKLER: LEGI-TECH, YOUR HONOR.

THE COURT: LEGI-TECH CORPORATION, WHICH IS FNGA;E:

IN THE BUSINESS OF DEVELOPING AN ELECTRONIC DISTRIBUTION C

I

0 0



1 FACTUAL INFORMATION OBTAINED INITIALLY FROM THE11 FEDERAL 3

2 ELECTION COMMISSION PUBLIC FILES WITH INFORMATION ADDED,

13 IDEVELOPED BY THE DEFENDANT LTC FROM OTHER SOURCES.

I4 THERE ARE TWO PRELIMINARY ASPECTS TO THE CASE

5 THAT I WANT TO GET OUT OF THE WAY BEFORE I COME TO THE CENTRAL

a QUESTION, WHICH IS THE COPYRIGHT QUESTION ON WHICH NRCC,1 THE PLAINTIFF, PRIMARILY DEPENDS.

a IT IS SUGGESTED IN COUNT TWO OF THE COMPLAINT THAT3 IN SOME FASHION AS YET NOT FULLY EXPLAINED TO ThE COURT DEFEND.

10 ANT HAS BEEN GUILTY OF CONVERSION OF SOME KIND. I HAVE TAKEN

11 THAT TO MEAN THAT IN SOME FASHION IT IS BELIEVED THAT THE

52 DEFENDANT IS UTILIZING THE' INFORMkATON OBTAINED FROM THE

5 13 PUBLIC FILES IN A MANNER INCONSISTENT WITH THE RULES AND
13REGULATIONS OF THE FEDERAL ELECTION COMMISSION. AS TO THAT

co 14

15 THERE IS NO EVIDENCE TO SUPPORT IT. INDEED, ALL OF THE

16 MATERIAL BEFORE THE COURT WOULD SUGGEST THAT LTC CORPORATION
16 IS OPERATING CONSISTENT WITH THE RULES AND REGULATIONS OF THE* 17

18 COMMISSION, BUT, IN ANY EVENT, IF THERE IS SOME VIOLATION OF

19 THOSE RULES AND )'EGULATIONS THE MATTER HAS TO BE ADDRESSED

UNDER THE STATUTE BEOETHE COMMISSION ADIISRTVEYG"ENI
* 205 OF COURSE, LIMITED STATUTORY JURISDICTION IN SUCH MATTERS. soi

21

I2 HAVE NOT FURTHER ADDRESSED COUNT TWO.

WITH RESPECT TO NRCC'S CONTENTION THAT THE
23

24 DISTRIBUTION OF THIS FACTUAL INFORMATION IS CONTRARY TO THE

COPYRIGHT LAWS THERE IS A DEFENSE RAISED BY LTC WHICH SEEMS

25 TO ME TOTALLY OUT OF ORDER. I DO NOT SEE THIS TO BE A FI-^S7



Al0wM.N CASE IN AdY 000H, SHAPM OR' mMS4ER "o P~

I ~~IT 0065W AU"hORIZE LTCo IF IT Is CONSISUE

3 tsiriye f*!DEAVOR OP SOPE KIND, 'To VIOLATE THE CUT

4 LAWS ANY W)r~ ?'"AN ANYBODY ELSE. PROM MY POINT OP VtlfI AV

5 TOTALLY RtEifCTIC~ THE FIRST EN NT CLAIMS. NEPAER5 HE".

4SELVES FREQUENTLY COPYRIGHT THEIR OWN MATEIRIAL 10. KEEP, OTHER

PAPRSfrom USI#4G- IT WITHOUT A PEE.

* I THINK THE SASIC QUESTION AM HE ONLY qUESTnom

THAT IS REALLY DECISIVE IN THIS CASErIS WtTHE ORt NOT NRCC is

ENTITLED TO COPYRGHT PROTECTION WITH RESPECT TO THE DATA THATI

ITOS PILED. THIS IS THE PRINCIPAL CLAIM OP NRCC MD HE

12ASSERT THEIR PRECLUSIVE RIGHT ALLEGEDLY ARISING, P0 THEIR

13 OWN I P OP REG ISTERED COPYR IGHTS COVERING THE DEVELOMENT

14 OP ITS PROSPECT LIST, ITS MANNER OP LISTING* AND 00ONS ND

11POTENTAL DONORS, AND TH4E USERJLNSS OP SUCH DATA IN IHE

CONDUCT OF THE CONNISSIONS ENERRSSto1ENEPRS

17 NRCC ASSERTS THAT ITS PILINGS WITH 'THE CNISSIO4

is REPRESENT ORIGINAL WORK DEVELOPED BY THE SWEAT OP ITS SROWA

19 IDENTIFYING ITS CAREFULLY INFORMED MNEINER ND METHODS OF

30 DEVELOPING POTENTIAL DONORS. I ACCEPT THE DESCRIPTION

21 GENERALLY OF THIS SWEAT OF THE BROW EFFORT AS CONTAINED IN

22 THE SEPTEMBER 26, 19S5 LETTER, THE FIRST PARAGRAPH AT THE TOP

23 OF ThE SECOND PAGE, THAT CAME PROM THE WILEY ND REIN FIRM

24 ADDRESSED TO THE REGISTER OF COPYRIGHTS. IT APPEARS TO THE

COURT, HOWEVER, THAT NRCC STRETCHES ITS COPYRIGHT POSITION
21



BEYNDANY ACPTAE tS

MRCC HAS PID NOW~TDISCLOSES HOW I pt5
~Ut~0s ITS PROSPECT LIST. IT NAS DISCLOSED THE INAf ,;p No

4 SPECTSo ONLY DOORS. APPARENTY ABOUT ONE PERCENT 4W ITS
LIOST. THE ONLY LIMITED TECHNIQUE Oft ANY KINDo THAT PENSAIS

3 WAS SEEN DSCLOSED IS THE GROUPING OF NWES Y ZIP COMMtgIC

IS THE MOST COMMON PRACTICE OF ALL DIRECT M4AILERS, ANM OF

timnsE ORt NO CONSEQUENcE

3 FRTHRMOETHE COIN ISSIONl DID NOT RE~QUIREi "Rcc

TO RKE ANY PILING LISTINGw ITS PEOPLE Sy Zip CODE. NRCC

SIMPLY DECIDED THAT WAS A COMFORtTA*LE WAY "OR THEM To PROVIDE

12 IE NAMES. THEY DIDN'T HAVE T-'...
NO CASE HAS SEEN CITED TO THE COURT BY EITHER SIDE

AM THE COURT HAS NOT SEEN ABLE To FIND ANY CS HTSPOT
CAE'4 SPOT

isTE PROPOSITION THAT FACTS FILED WITH A COVE AL &IEANCY

REQUIRED TO SE! PILED AS A M4ATTER OF LAW FOR THE PURPOSE OP

PUBLIC DISCLOSURE CANO AS FACTS, SE COVERED By THE COPYRIGHT
17 STATUTE. AND THAT'S EXACTLY WHAT WE HAVE HERE.

A FEDERAL STATUTE REQUIRES THAT THE NAMES OF DONORS
19

IN CERTAIN AMOUNTS SE FILED. THE PURPOSE OF THE STATUTE IS

'THE PUBLIC DISCLOSURE AND DISSEMINATION OF THOSE NAMES FORIi INFORMATIONAL PURPOSES.

IT WOULD TOTALLY FRUSTRATE THE FEDERAL ELECTION
U 23

CAMPAIGN ACT AND OTHER FEDERAL DISCLOSURE STATUTES TO RECOGNIZE
24

26 ANY RIGHT IN ANY PERSON REGULATED UNDER SUCH DISCLOSURE



6
I SAriv T AVOWD *t@$*AW~~ By CO4'IGHflN04 THE VElRy PACTS

2THAT ARE RQUINio TO BE FILE IN TH* pUSLIC INMTEETo
3 THUS THE I amr IMS MOLWE MY NO LIKEL19O" OF
'4 SUCCESS ON THE MERITS IN THIS CASE AM IT 15 CLEAR THAT THE
* PUBLIC INTEREST FAVORS DISCLOSURE.

* NRCC'S ALLEGED IRREPARABLE INJRYv IN THE COWITS

7VIUW, IS CAUSED By THE FEDERAL ELECT]ION CAMPAIGN ACT, NO0T BY
* LTC# ND frSArnMIES LIE; IN TW..POLITICAL ARENA Ah0 NOT IN A
* COURT.

to ACCORDINGLY, THE MOTION FOR PRELINMAY INJUNCTION
is MST SIE AND IS DEINE0.

12 1 WILL WANT TO HEAR FROM THE PARTIES AS TO WHAT
13 THE NEXT COURSE IN THIS MATTER IS EXPECTED TO BE. I MUST SAY

14 THAT, RIGHTLY ORt wWMY BUT AS ISP fEL AS I KNOW NOW TO
00D IT, I HAVE TRIED TO DECIDE ND EXPLORE THIS COPYRIGHT

14 ATTER AND IT OCCURS TO THE COURT VIHAT THE BASIC FACTS ARE
17IN THIS RECORD NOW. IT SEEM UNLIKeI.Y TO HE THAT ADDITIONAL

aFACTS WOULD DEVELOP BY DISCOVERY WHICH WOULD IN ANY WAY ALTER
19 THE COURT'S VIEW Of THE SCOPE AND NATURE OF COPYRIGHTABLE

20 M4ATERIAL AND IT MAY BE THAT THE PARTIES WILL FEEL THAT THE

21 APPROPRIATE THING TO DO IS TO CHANGE AN ORDER DENYING THE

22 PRELIMINARY INJiUNCTION INTO A FINAL ORDER TO ENCOURAGE PROMPT

23 RESOLUTION OF IT BY HIGHER AUTHORITY. I THINK THAT WOULD

24 DEPEND ON THE VIEWS OF BOTH SIDES. I DON'T WANT TO FORECLOSE

25 ANYBODY FROM SUBMITTING DATA BUT I THINK COUNSEL HAVE B3EEN



7
1EXTREMELY ENERGETIC AND COMPETENT AND HAVE PRESENTED THE

2 BASIC MATERIALS TO THE RECORD THAT YOU MIGHT WANT.

3 THE WAY I'D LIKE TO LEAVE IT IS THAT PERHAPS COUNSEL

4WOULD GET IN TOUCH WITH ME WITHIN -- I'LL ISSUE AN ORDER

s DENYING THE REPLIMINARY INJUNCTIOe, AND I'LL AWAIT TO HEAR

6WITHIN A WEEK HOW THE PARTIES FEEL ABOUT WHETHER ANY FURTHER

7PROCEEDINGS IN THE CASE ARE REQUIRED OR NOT. AND IF THEY'RE

0 NOT THEN I'LL -%MAKE THAT ORDER FINAL AND IF NOT, I'LL GET YOU

9 IN AND WE'LL SCHEDULE THOSE PROCEEDINGS IN WHATEVER WAY WE

CAN, AGAINST THE COURT'S CALENDAR.
10

THANK YOU.
11

(WHEREUPON, THE PROCEEDINGS IN THE ABOVE-ENTITLED MATTER
12

WERE CONCLUDED AT 4:15 P. m.)
13

CERTIFICATE OF OFFICIAL REPORTER
14

IT IS CERTIFIED BY THE UNDERSIGNED OFFICIAL COURT
15

REPORTER OF THE UNITED STATES DlSTr<ICT COURT FOR THE flISTRICT
16

OF COLUMBIA THAT THE FOREGOING IS THE OFFICIAL RECORD OF THE
17

PROCEEDINGS INDICATED.

19 SANTATHRS lf

20

22

23

24

25
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The Lega~?ch, System

YkUji spiend only a few

,rdomia yo Ya Secondsk
later youll have your mMol

We capr the90 ceplW so
you can co K *a on v*W
you do bet wisy~ kg
tion mid o t
Of goVY !rwitetLgitm
atlende ech w yco
tee mel ng and tPu c h

legsltie as 4 m

Your annud biiiw ow

119ed CNaoA Thus us no hot*y
use chwgm or pwcM C~f
so Yu cm n ft *a
oftn and as" ln asu
And prirt out as mmy upu

orcpieasI giaddoaniayu

Ewe & us&
VWe designed fte vfWnr'*
people v" need Wmf Nbw
mation sla fte sWs Uwm-
ment... not for cornpu
techns Thers 4
simple armuu 1101o , 4
tbons to describe thew 4
you're aft Every iqi ofti
way, the Wqwm hes you by
clewrl askng what Vui V to
find, and listing yoam opir

The *ywm is reecy to sewv
you 24 hour a da, M6 de a

Four modules comprise
the Legi-Tech System
Bill Tracking
Do you know where your bill is?
Legi-Tech's Bill Tracking Module
has the answer
In seconds. you can discover
everything you need to know about
a bill-summary. actions, comipan-
ion bill, section of law affected.
votes. scheduled hearns, current
status.

We record all legisLative actions
into the system the day they occur
introductions, committee and floor
votes, amendments Ymb decde the
content of any Action Report you
need- review all bills or onIy those
of interest to you

A daily Calendar showing that
dlay's committee and floor sched-
ule is available first thing each
morning.

Status Reports can tell where
your bdIl is at any onie Point in time

Bill Tex Tacking
Which piece of legislation can
you afford to missi Leg*Tch
brings you everywod
Use the B&ll Tex Tracking module
to get a current copy ot every bill
moving through fth legislture--
instantty-without ever leaving your
office Rather than relying on your
own legislative knowledge and
resources to be sure of tracking
every bill that could affect you. the
Legi-Tech Sy_,stemn takeis only sec-
onds to provide the current lan-
guage of anry Oiil or to help you,
learn which tssues are subjects Of
legislation
This ;s because (7gur poerful key-
word searching feature lets you
flind and read every bill dealing
with topics you're interested in sr--
ply by entering any word or phrase
mrat may appear in the text

1-i



Wte Tracking
Who's realty on your side? With
Legi-Tech's Vobte Tracking Module.

~, you may be surpriseid to find out.
Thne V ote Trackng Module of the
Legi-Tecrt System makes I easy for
you to learn wmo voted how-in
,,,e 25.000 or -lore committee arc
floor votes expeced in the current

- egislative session
Ia Vote Table you can cfispla,

~e entre recorded vote on any
m easure organized b~y Ye& No.

co and Not 'Voting. Combine a grouc
of eerers with a los of votes to
croduce a Woe Seies report
sr'owing the votes of those mem-
bers ony or, the bls of your
cr'otce

S Simoly indicating your position
or, a F-res ot oil's will produce a
Rating report which compares

01.r Doitions withl the votes cast
r. 'embers of the legislature

Produce a Member Record to
3nai~ze trie votes of aryf member
o-*' g any~ oerod ot time, Besices
Sc':c-g yo,. all eI'~gibile and ac!,a;

S"* e system can rank a,
-e-coers 2\. ncercertage of N,7*

Contributon Tracking.
Who gave how much money to
whom?

Legs-Tecth - -vs you immediate
access to iP current camnpaign
contribut c' reports legislators and
constituv'cnal officers have filed with
-tie Boarc Dt Elections Information
on more Otan $30 million in contri.
butions ,early

You can combine any number of
qualifiers to make the contribution
,eports you produce as general or
specifc as you want For example
,you can search for ail contribiutions
to a particular candidate. just
those over a certain amount or
betw~een s;pecific dates.

A-nd only wittm Leg,-Tch can you
Jiscover all the contrtbutions made
o), ar,. nclividuai

Before Legi-Tech s Contribution
Tracking Module. the only way to
do tnhs would have been to search
mranuaIy through hundreds of
thousands of pages looking for
every reference to the person
you re nterested in. Now your auto-
mated search takes only second&~
and veos the exact intformati
Y ou mart

THE U
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User-Defined Files:
You make Legi-Tech fill

ZTECH SYSTEM your needs.

TEN 11OO01.1LES OAGA4NZED

REPOT h

s.;w

NJ7k UMR

4nW7

REPOR

WLPAEDMN

a RPOt
COMITE 7U

,Jnr',e any otther iegisia! ve -ack
,,g serv.,ce !the Legi-ect' Syster
loes nore !Mar 3_ t provyde rnfor-
'-ator We let you create jour own
cor"puterl,,ed 'lles !tat gi~e you the
,xower tOi organize and se, 'tor

-l~rn .%,ays !!*at are -ost
,"eaningful tO you

Capacity.
k1 ere s no mirt Ito *e armount of

egtslative information you Can fNe
v'ou Legt-Tech Sytemr Ies can
stocre as -many or as *ew oos.
notes orvotes as yvtX2 nemal
Create separate 'ties 'or eact' of
.oi ..sers

Organization.
vc,. organize !re nfvrn-ation nr
i,.,ar 'ies undler category 0eadings
,,% narne Subject. artiyst devarlt
'ent division position priority.
cen: "e oossbtites are Irjly
f~less

Sorting Ability
'Y'ou can produce customizea
'eoorts that nciude or cross-
reeec informnatton~ hovpuer you
.vnt tN combining any number of
c:ategory meaogs, Dtspay thts in-
'orr"ation or, ,our computers,
screen or vvnt out copies for
:zose examination

Modification
Legi-Tecrn goes yo,- t 'h, "lexibity t
cthange or uodate The "-formation
n your files 'You can olelete bils
. 'e no onger 'o.owi- add

egisiators %t,,cse DOsIFcns yiou
..sn .'or*hor c_,ange !the sub-

oct Y "e'est tc, vOur ckents. anc
-,e 4s oner', -3- oiu A;,sr, Pus

:an 3c-i ,c-o c~n -omnments
ac. 0 S, c-, 'es



If what happens in Albany affects you,
subscribe to Legi-Tech.

"(" 'L; z,.'!er'' on !te actvtes of
V~"cn State Legislature can

:e u o -er!al "ask for ever the
,-,st exoer enceoI Captol watcer
Eac', year ku noredls of boils
c"'ar'ge status 4housands of t;rnes
Pro- " e nre-l~ing penod before
*-e egsia! v'e sessin begins.

'oug *-e annuai rush to cc-Die-
c'as --a- end Iraws near

~sas -p'ortant as stayng jo-
*c 2r~ : ' e :ntroduction. Co,-

s~oera:cr1 anc oassage of b.e's s
oaccurawe fnformaton

---%a: s "acoenng ;r Albar-,v

'r at S %-y growng ,,:j,,rters -o-
-croc'a: ons iah fis 'obbv,ss

c'o-s assocations. state gomern-
--cr,' agencies and local gayern-
-e-*s *Througthou1 New York
s-cszc-oe o !,,,e Legi-Tch S~vster-

ueg Tech- s ar e4ectron~c egisa-
* ,e -rack;-1g servce pmvding s~t-
scr bers accurate and "w'ey

Mo0-avon orn ol introductons.
egssatve activity cajendars
zorn'hee agendas, ves a'nd
,za--oaign contributionts

The information you need.
present ;^ ways you
can use.
THe Leg-Tecth S,,tem brings
complete '9lcr-a!ton on !he sta,,e
egisjature r'h! !o ./Our desk eec
oronicaoy Using your own PC or
,vord orcessor-or equiomer -. o
Onrov'dje-- Leg-Tech ets you

* F: ricu exactl wlere your

8 Lear~- wl-al s scheduie l'

* Pvew evr act,,on on ever .
,t~eres' t ou

*D-scover -V-0 contributes *c
N-ch) legislators

* tain tte current lull 1ex!
ever, 0D

*See tte vtng record of a'-
'e"'ber or group of mernel '-
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Our comprehensive service
keeps YOU informed. on-line,
and productive.

Tramnng.

3aa

On-call customer support.
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Information retrieval
systems.
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The Bill Text Tracking Svstemi

Because the legislation vo1IfII\ is o
important to mils%.



The BillText Tracking Systemii from Washington On-Line.

The Bil Text Trackixg
$v~stem gives you ail dis
adt'atages of omsfixe
infetwuahton rtva

Speed.
1bull spend only a few moments
at your computer cefling the Bil
Text Tracking System what to
look for. Seconds Waeg, yml have
the text you warn.

Accuiusy and casmplenvess.
'N To avoid errors of nnmaW her

puncthng. we wse the k' optical
scanninrg technolog to enoeach
pnnted pop of lsmaodirecdv
into the Bill 1:t nau~ S
temn. The system rcom andaOM IU
records every character. inchiding
section and pep riIE ,I and
automatically hghlKs send-
mnencs. Nodhin cmn be left out.

Bigl Textlucii allows
unhmacked acs. Ther ame no
hourly use charges ar per-cop-w
costs. so vou can use ctue system
as often and as lon a wu want.
And prnt ouc all due copies of
legisation chat you need.

r~. Easy to m~e.
Vie des~ned die system for peo-
ple wh1o need the exact Janpuge
of federal leilai.. not for
computer technicians. That's wh%
Vou give simple answers to simple
questions to describe the informa-
tion %voure after. Every step of the
%%2v. the s-.stem helps you b%
clearly asking what you want to
find, and listing your options.

Availabilty.
The sytem is ready to bring .ou

tefull text of currenit legislation
24 hours a day. 365 days A %CAr.

The perfect co'npl-ent to
Your current 4'gislative

O ne of the mos por tn t jobs fo
amonitorigo fort)%s.Cnrs sCm

Ns blk re ntroduced, eaed n
amended. %.,) need to keep up with
changes in the language: To see If
the text fulfills original intent. 'To
learn %%hether the compromises struck
during markup hav.e been captured.
lb determine host anv measure-As

currently drafted-affects you.

G;oing to the Hill for copies of bills
or couniting on the mail both mean
w aiting flotrs. davs. or ureks, for
lezislation %ou Tmjliv need mm.

Nnd if sou r bill is out of print, or i
just one of vour issues wvere buried
in an apparent lv unrelated measure.
%ou could miss a piece of legislation
% ou need to knoA about.

In short, tracking legislative language
his been a slow, tedious, and expen-
sise process.

Until now.

1'.h (A.nrcs, p(,Kufc hundreds() otbit,

hc sure -,u j~ the current Creu

.1d , .3 A mimsidiWo -c

. """ AAsh-mron On-Linc



In sconds, the %scm displa%-% the
cxiwt text of eich measure Contain-
ing thiose %sordsoe chosen.

Then % ou tan print v Yut as mans
,,'oPic% as 'ou. %o'ur associates. or
,Iwnt. nia% need.

Ot, ur'sc. Nou %.in immediatels dis-
plax the bilk 'lou ',read% knou About
b% entering the House or Senate bill
flurb-r.

-1 grV~wifl hi'slative resource.
-1-ailable when You need it.

Not onts is Washington On-hi~gc'%
Bill Text Tracking System the
most comns ficrt. reliable. And
timels %av o4- ierting the legisla-
tiofl %ou need. but stith each ne'%
bill it becomes esen more vaiu-
Abie. BeCAUSC once a bill is in the
%\tem. it*% instantl\ as ailahl.

Congress, on the other hand.
publishes onl\ limited qulAntities
of most bills, %-.hich meAns the
one %ou want %could e;Asil\ go out-
Of-print or become unasailabke
almost as soon as its printed.

-, v4U4wnrCnt Auournef

U 'iii f,,u emr bill. .. .even-
Pt'r ..1nozVrd.

I . P.-Lne has created the
fc ile of federal

- .. - ..an reies at sour o\4 n
Text Track ng Svstrn'.
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Our c-omprehensive serv'ice
keeps You~ informed, on-line.
aind productit-e.

1\ ore alread\ a1 suh%L ribcr to
\~a~hin~Or1In-ILinc. or( in,. other

me1-'n itorfliatiofl ret tie' al %' stcn
";k h as~ xi -'slate'F or Congressional

'.ou alrea'ij ha~c all the equipment
\01. need to beizin using the Bill 1le
Tracking Swsemn.

But %herher -sou're thoroughl-, c~pe-
* ened in on-line ,earch procedures.

* 'r %:omplerckl nek to the use of
electronic ditabascs. %kc c~an help
\ou et the rno'.t o~ut of our one-of-a-
,;nd s'\stern.

Training.
Ouhr iphe so~ er'ice begins
.r:h hands-on training in vgjr o6-

rVIH e"n the s\stem step-b-
Iep' to farnihar~ze \ou \' ith the
.1\' leggisition is organized for rapid

,etrie' a) and to %ht)m, 'ou hoiA to
)hrain the specific tex: \ou %%ant.

On-c-all customer support.
kfter that. s4'rc a'ailable during nor-

:al orking hours at 202 ;43-Q4ii
ans\%er ,(iur questions or help n

-in\ %%a\ "ke tan. \hether \ou re
has ing a te,.hnial problem. or need

knT% rni re about the information

Reativ refi-rent e.
Our suhbscriber ne%%sletter \% ill keep
"fu up-to-diate on %%rem changc-s

and improsernents. remind \ou of
\k ho to t all tot assistance at Washine-
"n i)"-Ltne. and ,tfer idea-, on n

11 J~ ilrnpletC NUivp11..ir\

A leader in on-line information
retrieval sytems.
Washington On-Line -s a scrs c of
I .&gi[kh C orporation. the electronic
publishing subsidiAr\ of %lcIatchv
\ess papers. L[i[ech his been pro-
s iding su(cesstul legisljaive tracking
"\srns Inl \c%% York and California
sitice l1JSl

\\ ith more thin ;41 subs-cribers.
lxg-klch his bec.omri the leading
pros ider of on-line lecislatise infor-
mation in those states.

See hr yourself.
The onls s as to appreciate the ,on-
%enience. timeliness, and accurac' ot
t~he Bill Text Tracking System is to
%%itch a demonstration. TO SCe Lhe
,;\stem at Atork-In \our Washington
Offi~e-vi to learn more about sub-
scribing. simphs call or '%rice:
Washington On-Lane. 307 E ighth
S treet. Southeast. Washlington. ).

> ):telephone 20Z. *543-9101.

- I f~t 'ti.'. 'oote..~t.\~.ointtrI Y( ' ol 4...',1) 1 ;.4 ;.",
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'The (~Ar i ( >'nIC41 tribio
rI-rlackinc S\'--tem-

tal Iks.



The campaign Contribuaio
Tracking System gives you
all the advantages of ou-
line information retrieval.
Speed.
It takes only seconds for the svs-
.em to find, oranize. and report
the Information vou want. You'll
spend only a few minutes at vour
computer ceiling the system wht
to look for.

Accurary.

The CapqMCnbto

piece of mresit information frm
each FEC report. With sevieral
stages of automnatic and manual
error detection before the informa-
tion becomes a paut of die sys
tem. we can assure the highest
levels, of data accuracy and
completeness.

Law cw
Your annual subscription to the
Campaign Contrkation Tracking
System allows unlimited access
Theire are no hourly use chagm
connect fees, and other addional
costs. so you can search the Sys-
tem as often and as long a you
want. Wve increcased the systems
value to you by offiering it at a
cost that e courapes -rather than
penalizes -extnsive use.

E asy to ame.
\4c designd this system for
people who need CaMpayw coon-
button infoirmation .. . not fore comn-
purer technicians. That's why you
enter plain'-English swirds, names.
or single-letter answers to
multiple-choice questions to
decscribe the information 'oure
after. Every step of the wvy, the
svstem helps you bv clearly asking
what you want to find, and listing

your options.

.vailablity.
The system is avilablec for search-
ing 24 hours a day, 365 dayis a

Our comprehensive sem-ice
keeps You informed, on-line.
and producti:'e.
If .()u Nubsrhie to L(ls~E
( mngrcso.ional Quarrerts \Washington
Alert. or an-, other on-line informA-
tion retries .al ser, ice. %ou probably
hase all the equipmnt ou need to
begin using, VWashington On-Lin~s
C:ampaign Contribution Tracking

Svsteni

But %%hcthcr %ou're thoroughis
experienced in on-line search proce-
dures. or completelv nem" to the use
o)f efectronic. libraries. %%c can help
\ou get the most out of our unique
S\ stem,

Training.
Our comprehensise sers ice begins

\%ith handsr-on training in wur ot%-e
Welre ies the syistem. SeCp-bs -st'ep. - to familiarize vou %% ith the

%k' de ranee of intormati ii- available
and to -shom -\ou ho-". obin the
reports of most use to you.

On-call customer suppr'it.
After that. Ace'rc available during .ior-
rnal \%orking hours at 202 543-9101
to i~ns\%er %our questions or help in
Sn% %%a "\%;c c an . . %hether you're

ha% ing a technical problem or if \sou
need to know~ more about the infor-
mat.,on mn the system.

Ready reference.
O ur subscriber newsl,1ettecr msill keep
%,)u up-to-d.;te on system changes
and improv-ements. remind you of
%,-ho ,, call for assistance at Washing-
ton On-Line. and offer ideas on ne\%
applic at ions.

\nd, "oul! find a complete sum-
-ir% , t s\,tern information in our



.1 leader in on-line
in formation retreval mytems.
W~ashington On-Line i% 1 scrs ice ot
1 g-,lich Corpori.t ion. an established
ectronic publisher ind %uhsidi~r% (it
\1lc('arch\- NewspArcr%. Legi-Tich
has been pros iding highls ucccsstul
,ontributiori monitoring s\'stcms in
\c%% York and C;alifornia since 1981.

With more thin 500 subscribe-s.
lxgi--ech has bcofme ir cading
prov ider of on-line legislative infor-
mation retries-Al in those states.

See fi*r yourself.
The only. w,-as to appreciate the
posqcr. speed. and accuracv of the
C:ampaign Contribution Tracking
Svstem is to watch a demonstration.
To %ee the ssemn at work- in y'our
W~ashington office-or to learn more
about subscribing. simply call or
Write: Washington On-Line.

- 50)7 Eighth Street. Southeast.
Wa~shington. D.C. 20003:
telephone 2(12 543-9101.



Each election cycle, more than
$I billion in campaign

)tSCLOSUFM contributions and expenses
results in some 50,000~ reports
representing more than
I million pages of
i ?.tirmation.

ale ~li~ii.dual fiontributors donate monev
- t,-cindidate-s. nollt'cal parties. Or

MX(s, but individuals arc not
required to make public disclosure.

Candidates. partitis. and PACs
contribute to each other. and incur
ca .mpaign expenses.

-~ Nil contributions over S200 and
committee expenditures must be
reguiariv reported to the IFEC.

1-EC makes reports puibic within
r%%o days of filing. Records are on
paper and microfilm. amailable only

:!-c3at he FEC.

3: K C:Washington On-Line obitains FEC
j4k PUbI reports and enters all reLvant infor-

mation into the Campaign Contribu-
tion Tracking Sy-stem.

N'ou call the systemr b%- phone and
then search for and re~trievv informa-
tion on y-our own computer.

c0. an search by' contributor or
recipient. Either way. you have
immediate Access to eVers- piece Of
CAMPaIgti Contribution and expense
information in the systern.

1! S 2. %lolion fl federal 1av. to sell or uwc
itormition t~opcd from FEC reports for the

purposc of solicitiflE contribuwis from othcr
'1r Nriltcal committees



The (Campaign Contribution Tracking System' from
Washington On*Line

'A ~ ~ ~ K - - Ke
t .tor a

s --- 'on

Puitting you in touch with the
information y ou need.
Washington On-Line has assembled
the first computerized file of FEC
reports a-ailable for unlimited use.
The Campaign Contrbution Track-
ing Systemm .

Now. us'n your PC. word proces-
sor, or am terminal that communi-
cates ovr the telephone. you can
find and analyze campaig funding
information quickh- and easily.

The sy-stemn includes all FEC
reports filed since 1983: mre than
50.000 reports representing I million
pages of information on 300.000
contributions exceeding $I billion.
Filings are continually updated as
fe% reports become public.

W/6 gav how muc money to
whoim? What did they do
with it?
Enter the name of am candidate,
party, or PAC and disco%=r every

j,;1d: contributiont over 5200 by source,
date, and amount. Identify everyv
reported campaign expense-

nzthe
i .a.ni-

mj11tiufl on

!'uiok'

And by combining several
search qualiften, you can
make the information received
as general or sPecific as
you want.
Fcr example. you may -anm a list of
every contributor to a particular can-
didate. Or -.ou could narrow that
search to contributions made after
the election.

The rntem %ill let y'ou compare
the salary and administraiv
expenses of various cormms. Or
find paynmt over certain dolla
amounts.

If you prefer. you can obtain a
complete summary from any commit-
tee's FEC report.

Nbu can display this inormation on
y'our computer~s video screen,. or
print out a copy for closer
examination.

And since vout search will take
only a few seconds, finding ezactiv
wiho! you want is alway wor~th the
effori.

And for the first rime. y*ou can
learn of all the contributions given b%
any --lividual. simply bpy entering
that - ,on's name.

Since miindlv contributors don't
have to make public disclosures.
tntormation on them is only obtain-
able from the reports of recipients.
Before the Campaign Contriut.on
Tracking System. your only aL..es;s to
tis information was b%' looking
through millions of pages of commit-
tee filings for everyv reference to the
person you're interesed in.

No%% you can find all the informa-
tion you want insctantls. without lea%-
ing your office.
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September 23. 1985
Lef-TchWashington On-Line

Flu!1Text Radio Spot
75-35
1 IM: Ken Norkin

Vol

-Vol(

TIMt URSrNrMGTO, AGEI!Cy
ftWhmor - ?'ew Vorh

CLIVVT:
'p0.1CC

NARR: Have you ever waited days to get your own copy of a
ICongressional bill?

CE-i: "Yes, 91veill be mailing your copies of S-37,, but it'll be nextweek."

IARR: Have your issues ever turned up in legislation you didn'teven know about?

:E2: "They buried that in what bill?!"

(AR1We have an instant solution.

We're Washington On-Line... .electronic publishers of
government information.

Our Bill Text Tracking System is the first computerized fileof pending federal legislation.
Now, using your own computer, you can obtain the currentversion of every bill moving through Congress.

SFX' [keyboard sounds -- perhaps a "beep" -- printer sound)
Enter a bill number. Instantly, you receive the full text.Print out as many copies as you need.
And ... for the first time ... you can find ever- bill thatmentions any topic by simply typing in that word or phrase.

E-3:: "Let's try tae this time...

&RR:6 For more information..-or for a demonstration,. callWashington On-Line at 543-9101. Or see our ad in TIMmagazine.

Which legislation can you afford to miss?

FX: (music tag]

LRR:1 Washington On-Line brings you every word.

VOId

NI



V@A

am-: August 13o 1985
Won: Leg±.mTech Washington On-Line

POOR: RdioSpot for Contribution Tracking

DPf as recorded BY: Ken Norkin/from client input
S7K: (gavel pounding "The yeas have it ... .the motion is approved

an amended. The chair recognizes ..."
WARRE: If it's your job to follow Congress, you need to know morethan who voted how. You need to know why.
57K: ("W4ill the gentleman yield?")

NARE: Often the answer can be found in campaign contributionst
Who gave how much money to whom? And what did they do with
it?

57K: ("I'm sure you understand'our poition on this one."]
WARR: We can help you find out.

We're Washington On-i... .electronic publishers of
government information.

Our Campaign Contribution Tracking System is the firstpublicly available computerized file of FEC reports.
Now, using your own computer, you can look into every report
filed since 1983.

Learn who contributes to which candidates or PACs. See every
reported committee expense.
And for the first time, learn the address, occupation?and employer of every person who's contributed $200 or more.
For more information... .or for a demonstration.., callWashington On-Line at 543-9101. Or see our ad in TIMEmagazine.

MUSIC: Money talks. Washington On-Line helps you.find out wholistens.

THEtW"MfMiOTRt AGElMCY
WaShmn~ - Netw yorik





EvO bill. Every ?menidment,
_____Every x'vord.

.4!%oUxcng the 8WJ Text
Trackiig Ssstmi %,

Iea~ng ~ #6.L Be.s

,Ile Tst ~~

%ash~ngwn Or --U t s A fP.-"r
PrOxeS3ot Of Are-. temMAJ t:',.C

What's that bill rradly
abOgs? KeMVcI seardis~ng
lets yogd tnS owa.
Since bOW txei iner ~
to Dill content. vfu kj'x,
Poe of kslarwn ' 'e

Bdl Text Tr~&n~'Vc e st
'erch tor aLv 4'-bdexr.'-j
:'oflL.fl Arm~ m-wa ,o ra
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Ut as
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artai ra' e

vrj~ur cu~

"b0l r~q t,-s

Hxe and Snate

cont u-P

- ~(.R~z *fore

WAJSHINGTON ON LINE
.'~~ .% * 7

I?
I
I
I
I

Which piece of legislation can vou afford to miss?
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Weve made it easyv to find outmwho listens*
*4 xnn~cng the
CampaigJ Costributio,
Tracking ystem" '!~m
Wuahigo" N-Lie.

\o ou can~ Fnd arc u
eral camipaign cr, - -

tion without go.-i c) 71C FeC,3~
Elecion COmrm:scr Becasc
Washmgton Un-L,ne -as A3'.cmtic.
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0or Amy ECerri ha t 7.,
Over the tclcphornc.

WAO/ gave "how-O r Az %
W/om? Wh/at did tkhe-
do Unth $I?
With the (Campiair
Tracki.ng Sv~r %~ -,- j
obw~an a ;st or e%-er' :.
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Exhibit 8

Washington On-Line
Master Service Agreement

R. sb Oi~n Ln, of Washngton. DC is pleased to ewter into this Pmerm Apeeen Nuunbcr*With________________ 
__Of 

_ (ubscner) having an Effmive Date

To make this contract as straightforward as possable, the prds sn, as, adW 60, mean WashingtonOn-Linc: the %Wds )t anid yam mean you, the Subscrdier

Basic ServiceVk agree co provide you access to our timne sharing Comter system.
Vr wil provide this srv 'we to you at one location only:

You agree to hame availabl a this location a separate business teleponei line to be used exclusive-hv for cvn-nection with computer time sharing "Vsems or for tranmissior, and reception of cm tejdinloraton.
You agree to pay all charges assoiated with the installation and use of this telephone Jime You under-stand that yoiu must have this teephone line for us to provide %'ou access to our system.

Technical AssistanceVou can call us at 20Z,543-9101 during normal workIwg hours for antswers toqusisontesefthe WsapnO-aesse.Hw-~r 
o responsibl for -and will niot provide consultingserices on the use of-equipment you own. or any cquipment vou use.

Maintenance of Equipment'You understand that Ywr equipment mumt be wm~rkag properfy for you to access our system. %a&ntainingyour equipmnent-or anyequipment vou use-us your respons*,iht. Ibu ame free to obtain service con-tracts from 06Mer to maintain vour equipment and its communications capabiities.



-a* Wrn

Ownership and Credit
Information wve transmit to you is for vour Internal use only. You may not distribut this information toothers except to the extent Incidental to the conduct of your business. If your use of thuinfrs toincludes its pubbcation in any form. you will credit Washington On-Line as the source.
All cornputer progras. database Mes. reports we transmit to vou. caOyrigts, and other rights to anidof the Washington On-Lane system are our exclusive property.

Improvements%emay from tame-co-tame ampros e and modify the programs and procedures associated with the servicessvm pros ide you. Our sen-ices would then be provided Mb accordahW ivth any such changes.

Fees
1bu agree to pay us 2 one-time

Initial Fee of 5750.00
-A hich w~e %di al n-oae to you on the Effective Date of this Master Agreement. %Mu agree also to pay an

.Annual Access Fee of 5500
throughout the life of this Mlaster Agreement. We stAll insoice this Fee on the Effective Date of thisMaster Agreement and on each subsequent annaversanv (Renes-al [Date).
%%i may increase the Annual Fee b%- notifying vou an suracang f0 kdavs in advance of the Effective Dateof the increase,

Terms of PaymentOur insoices are due and p2%ablc %4ithin thirt% 430) days of issue, If phyment becomes fifteen (15)davs past due %r mz% suspend .~our access to our sy-stem until %4e receive payment. Please make you;pa% ments to:
Washington On-Line
507 Eighth Street, Southcast
Wshington. D.C. 20003



Duration of AgreementThis Master Agreement covers a period of one vear beginnIng with the Effective Dare amd winl auto-magically renew on an annual basis on each successive Renewal Date.
You may cancel this Agreement bs notifying us anwriting at leas 90 day pritor to dhe Renewal Date.You also have the right to cancel this Mjaster Agreement as of the Effectwie Dat of amuwnrease in ourfees affecting you. by nifyINng us in writing thirri (30) days in advance of Oha date.

Limit of LiabilityWe will make every reasonable effort to ensure that the Information iie provide YOU through theWashington On-Line system is complete and accurate, but *A~e cannot warrant thecwnpieteness oraccuracy of amt inform;ation w~e del'ayer.-
You wIll not hold us liable in an%- way for damages arising out of vour use of our infiormation. Further.you %IsIl hold us harmless from an% claim. liability, or damages asserted against us by ochers bemase of.or in ams sA'v related to. your use of information you receive from us.

Complete AgreementT'he above erms and conditions and those contained in anv signed attachments or append'Kes. consitt-cute the full and complete Agreement between iou and us retarding access to the Washingtn Orv-Linecomputer time sharing si stemn.
.Arny change. modification, or %saiser of these provisions must te in is rating and signed by an officeir of%shineton On-Lane.

SIUBSCRIBER WASHR-1\-1A )\ -LINE

Ti ped Name _____ _____ T ped Name ___________
T itle __________________ Title __________________
Date 

D______________________ [ace_________________________

Subscriber Business Name____________________

Billing Address
CIv. 

________ ZIP________
Attent ion
Regular Business Telephone
C:omputer Communications rFelephoi _________ ______

Effective Date________ ______
AUCreemcit Number_____________



I The Campaign Contribution Trcking System=as
* ____Subscription Agreement

3) mibi~mOn-Line, of %Mishirpon. D.C is pleased! to enter into this Subsicriptin Arememm wit

(Subscriber) having an Efl~cive Date of ____________

To ma.w this contract as Mtahfowr as possie, the words m, . ow. ~ and ansx mecan Washington0*On-ine; the word )W and ya mean you, the Subscriber.

Braic Service aOW License for Use5 ~V Vagm to proride vo access to owt Cuump Contribution Tracking Systeme in accordnc withthe arm and conditons of Maerw Ageesmem Number __________ hich miustbe in effect troos thus Subiftion X1 JuntI Trainifg
wil conduct a training session on the use of the Campaign Contrbution Trackting System. Thej ~ ~cost for this training is inclued within your Annual Subscription Fee. Hoivemer you agree to remburseus for our travel Cos"sascae with vow training session.

Wl provide one (1) uses manual. Yobu may purchase additional copies from us.

Ownership and CreditInformation we trsmit to vou i' for vowur nernal use only You may not distribute this information toothers excpt to the exten inlcidental to the conduct of "our business. If mur use of this informationIincludets its publiCation in any fo., you wsill credit Wash ington On-Line a s the source-AU computer progam, database files. reports WC transmit to you. cop'~rights. and othe rights to and
o( te Wshion n-L~ sytemareour exclusive properr.i " th Wahigto pr ced re asocited wih te srn ce

Wamay from time-u-tim improve and oi-tepormanprcdrssoitdwthheevisIe pmvid you.' Out s v wol te be provided in acodac with an suh ch~anges.



You agr'ee to pa', us An Fe"s

Annual Subscription Fee of 53,300.00
which we will invoice to you on she ffective Daom of this Subscription Agrement andl on each subse-quent annii-rmari (RenewAal Date).

%-may increase the Annual Subscripion Fee by notitving you in writing 60 days in advance of theEffetive Date of the inclrease.

Term of PaymentOur invoices are due and payable within thicav (30) dmy of issue. I(pament becomes fifteen (15)days past due wer mav suspend your access to the Campaign Contribution Tracking System untO wereceive pp-ment Please makc %,our payments to:

Wasinto On-Lite
507 Eighth Street. Southeast
Washington. D.C. 20003

Dusration of AgreemntThis Subscripion Agreement covens a period of one year beginning vith the Effective Date and willautomatically renew on an annual basis on each successiv Renewal Date.
1bou mav cancel this Agreemnent by notifying us in writing at least 90 dms prior to the Renewal Date.Nou also have the right to cancel this Subscription Agreement as of the Effective Date of am increasein our fees affecting vou. b%- notif'ving us in writing Etr-,N 430) daivs in advance of that daze.

Lawvful Use'lou understand thit in rmation included in the Campaign Contribution Tracking S%-stem has beencopied b% us from reports filed with the Federal Election Commission. It is A violation of fedieral Us tosell or use nformation copied from such report for the purpose of soliciting contributions from otherEhar political committees.

Limit of Liability
We %4ill make e~erv reasonable effort to ensure that the information um pros ide sou through the Cam-paign Contribution 'Tracking System is complete an accurate. but .%v cannot 'iarrant the complieteness
or accuiJc% of .inN inforr.-ation we deliver.
N'*oit %dl not hold u-% liable in am' way for damage arising out of your use of our information. Further.%ou %A ill hold us harmless from any claim. lisbility, or damages asserted against us b% othets because of.or in am~ wa% related to. v'our use of information vou receive from us.



WW

I Complete AgreementThe above terms L, ; onditions and those contained in any signed attachments or appendics. consti-tute the full acu t. iplete Agreemewnt betren vou and us regarding access to the Campaign Contribu-
Anmc~u modification, or %2ii'er of thes provi'sions must be in writing and signed by an officer ofW shington On-Line to become a part of this Agreement.

SUBSCRIBER 
-WASHINGMON ON-LINE

TN-ed Name -*Typed 

Name __________STitck 
_ _ __ _ _ _ __ _ _ _ Tittle_ _ _ _ _ _ _ _ _

Date 
D__ 

_ _ __ _ _ _Late 
_ _ _ _ _ _ _ _ _ _ _ _Subscriber BusuOCss Name _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

Billin Address__ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

31% --- 
State Z P -------

Regular Business Telephone 4 1 _______IComputer Communications Telephone 
__-------------__

Effect, c Date_______ 
______

Areem cnt \umber __ _ _ _ _ _ _ _ _ _ _ _ _
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aK-LINK cmvTU Syr=T
C" SCUMCRI! tat$

w A M IS I O , R c a m a i g n fi n b c do a t a t r o u g h a s u b s c6 r i p t i o n s e r v i

wall be int~titutd *IteAgency in September

.%e pregram will operate in accordance with trio CoMasuion3s

Freedom of Inforwatien Aet ProeeuleI.

T'his is a continionlt@ of the COMissia035 efforts to expand

;U0116O ilosisre of cam?aaig finesse inafeomtiou filed with it

Dy roderm *-andidat@5 and political co.itt~5. those winfg

J indegeseldei epe nit ures5 la . he o *.U i ct tens co ts of

corpora! cle and labor unlions. The MT is the only source of all

vose repo@S- 
$

Queryt ad retrieval of data represeting Ftderal oamaign

!.maflce in Ioriaia rom both the 1203-64 and the 19S5-16

I election 421ei11 will be amailable to either of tw formts.

The fl~fst of these foruts is ceared for the sabs.*ribet W"O

uses a iucr computer, gush as a P.C. law data will be

*Stped6 to thO suoseriber's comquter in a formS which wil

facilitate stor:.mg it on a floppy diskette or hard disK.

N nitallY. tne ty~os of lmari'ratiton available in vo.s

will ne.Ijd* 5estc do,& on Tederal eand- dates and Federa...

!.egistered @omYItitel ;O1l C omm0 ~itee lnon'q spe'

s~ipott of or ;ft O;posit;4 to Cand;',tt*. AS alt6?01a ve

variations Are developed. they wi: toTe e vitilble.

.rsre loselY ;araltl5 'e tfGneles wuftch currently art aye 6:.q

at tre FIEC. "is$* iracl.Ade: '. an ah~tc ~ :

ecmYItitess~ reistered Uit t! * Czfq"!3,*5.O~

4.'. -e a .
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individual candidate. 54~ch as tozal receipts and ibrs"A

PAC and party cofltriou:,ons. IndOenenr exp* "P0 ar nd othe-

party spending; 3) an ;ldez Of each Poli tiles!com ttia*e
nmel~izg its total receiPts and disbursemients; 4) an index of

Political COwfhattees which includes. &"nT other thing$, totalI Co~tlo~ut ;oni to 0or *Zpefidtures on behol! of Q! galnsa
individual candidates; and S) an index providing an alphabetc
listing of -ndividuals Meang contributions of $$of of Mor toI candidates, Party commttee$ and political action conMatteqs.

In mad-Aagust the PIC will Conduct a briefing fer these wo
haw* expressed interest, to describe the scope ef the en-line
coe"Utor access program. Topics to be discussed will includeI detailed explanations of the data forms and the specific elements
to as mude available, cost. afministrative arrangements and
technical details related to the Program.

Th:;u~o ntrseshudave the 7WC Freedomt of
Infrna io Of jet. 32 K treetW. ashngtn.D.C. 20463.

teepon $3-03.prviin tename othpesnto beco contacted, address and telephone numer. This information wi.:'I enable the Cannission to advise acti interested person of t,49

I
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BEFORE T=E FMDRAL ELECTION COMMISS ION*

In the Matter of

Leqi-Tech, Inc.
MOW 2094 5

GENEL COUNSEL 'S REPORT

The Office of General Counsel is prepared to close the

investigation in this matter as to LeiTeh Tnc., based on the

assessment of the information presently available.

Chfle "..Seel e
General Counsel

SENSIIVE

2 A k Al (a
Date



FEDERAL [L[CTION COMMISSION SENqP1TlV

May 22, 1986

IMRANDUM

TO: The Commission

PROM: Charles N. Stee
General Counsel

SUBJECT: MUR 2094

Attached for the Commission's review is a brief stating the
position of the General Counsel on the legal and factual issues
of the above-captioned matter. A copy of this brief and a letter
notifying the respondent of the General Counsel's intent to
recommend to the Commission a finding of probable cause to
believe were mailed on May 22 p 1986. Following receipt
of the respondent's reply to this notice, this office will make a
further report to the Commission.

Attachments
1. Brief
2. Letter to Resoondent



FEDERAL ELECTION COMMISSION

ifll ;. WASNINCTON. D C. Mft

May 22, 1986

Bruce D. Sokier, Esquire
Mintz, Levint, Cohn, Ferris, Glovsky

popeor P.C.
1825 Eye Street, N.V.
Suite 1201
Washington# D.C. 20006

RE: MUR 2094
Legi-Tech, Inc.

Dear Mr. Sokier:

Based on a complaint filed with the Commission on October
24, 1985, the Commission determined on January 2, 1986t that
there was reason to believe that your client had violated
2 U.S.C. S 438(a) (4), a provision of the Federal Election
Campaign Act of 1971, as amended (*the Act") and 11 C.F.R.
5 104.15 of the Commission's Regulations, and Instituted an
investigation in this matter.

After considering all the evidence available to the
Commission, the Office of the General Counsel is prepared to
recommend that the Commission find pro~bable, cause to believe that
a violation has occurred.

Submitted for your review is a brief stating the position of
the General Counsel on the legal and factual issues of the vase.
within fifteen days of your receipt of this notice, you my file
with the Secretary of the Cmmission a brief (10 copies if
possible) stating your position on the issues and replying to the
brief of the General Counsel. Three copies of such brief should
also be forwarded to the Office of General Counsel, if possible.
The General Counsel's brief and any brief which you may submit
will be considered by the Commission before proceeding to a vote
of probable cause to believe a violation has occurred.

If you are unable to file a responsive brief within 15 days,
you may submit a written request to the Commission for an
extension of time in which to file a brief. The Commission will
not grant any extensions beyond 20 days.

A finding of probable cause to believe requires that the
Office of General Counsel attempt for a period of not less than
thirty, but not more than ninety, days to settle this matter
through a conciliation agreement.



should you have any qa..tios please contact ginc
zleinfeldo the attorney ass9ned to nesal this matter, at
(202) 523-4000,.

General Counsel

Enclosure
or ief

I rl%.



to the Matter of

To 9tatemmut of the Cam

on October 24t 1935, the Offie of General Counsel ot *Ide

Federal Blection Commission (hereinafter "CIssono) tegeiwed a

signed, sworn and notarixed complaint from the National,

sepublican Congressional Comittee (hereinafter -U=C or

'complainant') and Jan saran,, General Counsel, allegiol

violations of the Federal Election Campaign Act of 1971, u
amended (hereinafter the 'Act's) by Legi-Teob, Inc, (hereinaf~ter

aLegi-Tech" or 'respondent'). In general, complainants all"*e

that Leg i-tch is using contribution information obtaind from

Commission reports for commercial purposes, In violatlea of the

sale or use restriction of 2 U.S.C. I 438(a) (4) and U- Et~w.
S 104.15.

Respondent was not ified of the complaint in th1Ls Wsr ~

letter dated October 29, 1985. Legi-Yech respondied io Vrtingq to

the allegations of the complaint on W3ovmer I5S# Saetia

that its activities fall within the media exemption to the sale

or use restriction contained in 11 C.F.R. 5 104.15(c).

On January 2, 1986,, the Comsission determined that there was

reason to believe that Legi-Tech violated 2 U.S.C. S 436(a) (4)

and 11 C.F.R. 5 104.15, by directly copying information contained

in Commission reports into a data base and then using that

infornation for commercial purposes by selling it to the public
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*iS~s t CCItoi sold to the public

ta~ ~fbt *7 plus M~ aMUne fee of $4000.

m~1ia~t ~1t..'"at 1491-tech' ase of Information

ft. ~ietoo rqots is a 'patently comrcial" us*

*WU***e the Act's sale or one restriction, as codified at

~*Ew*C I 43Sfa)(4)0 33CC claim that continued use of this
=%plantic by .I.c will irreparably Injure both MR=C and

~kft uutwistss. 3CCcontenids that purchasers of CMW will use

661 iuvoetrlIiit catribut ions from,, invade the privacy of,

~sm atas go cantributors. Tbis, In turn,, will make those

1betoirs Ue likely to contribute to 33CC, which, as a

guinltr will suffer a marked decrease in contributions.

ta respanding to 331CC's allegations and the Comiss ion' a

resume to beliewe determinations, Legi- Tech contends that it is
~r too In Eu1l copliane with the Act and Cosmission

ftuatc. *aFcb argument consists of three primary

psins. hnt, ~eg-Yacb argues that CCI'S isa a news service

within the meaning of the media xespt ion to the sale or us*

restriction, as met out at 11 C.1.R. 5 104.15 (c) of the

Comtseionos regulations. Legi-Tech states that its "activities

are well within the traditional notion of press organizations
whose activities are protected.0 Response of Legi-Tech at page

23.

Second, Legi-lech argues that its sale and use of

information obtained from the Comilssion Is neither for the

purpose of soliticing contributions nor for commercial purposes



to general., it is tleg-Tecb's contention that the sale for

prof t of camaign contribution Information does not In and of

itsalf constitute a cercial purpose forbidden by the statute.

Finaly Legi-Tech argues that to prohibit its sale and use of

caign contribution Information would violate the First

Amenftnt of the United States Constitution.

a, Legal Analysis

The Issues In this matter center upon the snale or use

reftrictionO contained in 2 U.S.C. 5 438(a)(4). This provision

requires the Comassion to make all reports and statements

available for public Inspection, except that

any information copied from such reports or
statements say not be sold or used by any
person for the purpose of soliciting
cotributions or for oecalurowe

other than using th nmean aUddress of any
political comnittee to solicit cotributions
from such cemttee. (emphasis added).

Thus, this provision restricts the uses to which information

obtained from the Comission may be put by any person. *Person*

is defined under the Act to include any individual, partnership,

comittee, association, corporation, labor organization, or any

other organization or group of persons. 2 U.s.c. 5 431(11).

Legi-Tech, as a corporation established and maintained under the

laws of California, meets the Act's definition of person, and as

such is subject to the restriction on the use of campaign

contribution information of 2 U.S.C. 5 438(a) (4).



The Commission's regulations at 11 C.F.R. 5104.15 amplify

the statutory restriction. 11 C.F.R. S 104.15 states

Any information copied, or otherwise
obtained, from any report... shall not be used
by any person for the purpose of soliciting
contributions or for any comercial
purpose...

Again, any commercial use or sale of information obtained

from reports on file with the Commission is prohibited. However,

an exception to this general prohibition is provided for members

of the news media, as set out in 11 C.F.R. 5 104.15(c) of the

regulations which states,

The use of information, which is copied or

otherwise obtained from reports filed under
'0 11 C.7.R. 5 Part 104, in newspapers,

magazines, books or other similar
communications is permissible as long as the
principal purpose of such communications is
not to communicate any contributor

aCO information listed on such reports for the
purpose of soliciting contributions or for
other commercial purposes.

Thus, news media are exempt from the statutory restriction on the

use of campaign contribution information. However, the exemption

is not absolute. The principal purpose of the use of campaign

contribution information may not be commercial, notwithstanding

the status of the information-user either as a news medium or

otherwise.

Section 438(a) (4) was designed to prevent the disclosure

reports filed with the Commission from becoming a vehicle whereby

the contributor names contained on those reports would be used

for solicitation or commercial purposes. In a number of Advisory

V



-6-

Opinions, the Commission has focused on the congressional intent

behind 2 U.S.C. 5 438(a)(4). Citing to the language of the

proponents of this provision, those Opinions recognize that the

principal, if not sole, purpose of the restriction on the use of

information is to protect contributor information and lists from

being used for commercial purposes. See Advisory opinions 1980-

78, 101; 1977-66. Congress' purpose, as reflected in the Senate

debate on 2 U.S.C. 5 438(a) (4), was to prevent the invasion of

contributors' privacy stemming from the commercial use of

contributor lists:

MR. BELLMON. "... the purpose of this
amendment is to protect ... citizens who are
generous and public spirited enough to
support our political activities (from] all
kinds of harassment..." 117 Cong. Rec.
S30058 (1971) .

The legislative history to the 1979 Amendments to the Act makes

it apparent that, although a commercial vendor may compile the

names and addresses of political committees for the purpose of

selling those names, the prohibition on the copying and use of

names and addresses of individual contributors is crucial and so

was maintained. H.R. Rep. No. 422, 96th Cong., 1st Sess 23

(1979).

The Commission has consistently interpreted and applied the

sale or use restriction in Advisory Opinions and past enforcement

actions. in Advisory Opinion 1980-101, the Commission determined

that the commercial republication of FEC data on political action

committees in the form of a directory, and the subsequent sale of

those directories, would be permissible under the Act, as long as
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the publication did not include any information identifying

Individual contributors. 1/ The publication and sale of

Information filed by political committees (i.e. expenditures by

political committees) was similarly determined not to be a

violation of 2 U.s.c. s 438(a) (4), as long as the information

used did not relate to individual contributors. 2/ See Advisory

opinion 1981-38.

Two types of commercial activity fall within the "commercial

purpose* aspect of the statute. First is the use of the

disclosure lists for distinct, though secondary, commercial

activity. Examples of this are the sale of the lists for use in

obtaining magazine subscriptions or charitable contributions.

Second is the sale of the disclosure lists themselves, which is

- inherently a commercial purpose, i.e. list brokering. Despite

the lack of legislative history on the subject, Congress
co)

apparently intended both such purposes to com~e within the sale or

__ use restriction in order to protect the individuals whose names

appear on the lists. 3/

1/ Respondents cite this Opinion as standing for the proposition
that the names and addresses of individual contributors may not
be used for the principal pups of solicitation. The
Commission in no way retitdthe prohibition in this manner,,
but instead recognized that the sale or use restriction extended
to the use of informatioan -identifying individual contributors in
those situations where its principal purpose is commercial.

2/ Information from Schedule B generally does not contain
information relating to individual contributors.

3/ Congress' intent is evidenced by the addition, in 1979, of
the stitutory provision allowing political committees to place
ten pseudoyms (or "salts") in each list filed, aiding further in
the detection of violations of0 the restriction on sale or use.
See 2 U.S.C. S 438 (a) (4).
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The current matter under review presents a situation obere a
corporation in copying disclosure reports obtained from the

Comission into a data base and then selling that information via

computer to the public. This activity appears to facially

violate the sale or use restriction of 2 go.c. S 438(a) (4).

Legi-Atch is directly copying information from FUC reports and

then using it for commercial purposes, iLe. selling disclosure

lists to the public for profit. Unless Legi-'Fech falls under the

news media exemption to the sale or use restriction, Its

activities are impermissible under the Act.

Thus, the key issue in resolving this matter concerns the

media exemption contained at 11 COFOR. 5 104.15(c). This

provision has two aspects. First, the use of informiation ooied

from Commission reports must be for a newspaper,, magasine, bagk

or mother similar comunication.0 I.e. a news medium. seeotd

the principal purpose of the use must not be the cami~ncatiow of

contributor information for solicitation or comercial purposes,

i.e. although a secondary purpose may be ccomercial, the

principal purpose must be *nevs-related.0

Legi-Tech claims that CC 'S is a news service operating

within the traditional notion of a press organization and as such

within the meaning of the media exemption. gowever, Legi-Tech

provides little support for this contention, and none of the

factors it does cite either individually or collectively

establish Legi-Tech's status as a member of the news media.



UO40mh lrgs". that 48 a 84661diary 'af a Parent oorpoe.a.

MOM"tu~ to which to outesIely involved In an a~

ot-tia activitioe COT inshv qu led as a media

r~~~tah rgs the COMaIssion to consider all of Nclatahjs

.etrlss whein they are simply not relevant to the preent

Iis**, whether CCTS Is a legitimate media function, Yb. fact

that A, ber aM purchase CMT without purchasing any other of

%bgfjeb' a services requires that the analysis of the media

emtioo be focuse on COTS alone. MClatcbys involvemnt In

traditional media functions io not sufficient to Sweep CT

within Its Journalistic umbella.

Legi-Tech Is self-described as an electronic newspaper.

Ift, %ben t is examined It exhibits few of the Characteristics

oma to newspapers. I/ The, reporting function is minimal if

not nos-existent. There is so description of the raw data,

collected from Cmission reports, In the form of news Wt5iefs.

There Is a similar absencee of any analysis of the contribatom

information presented.

as well as the lack of reporting In Legi-Tech's service,

there Is a similar asneof editorials or commantaries. so

omantaries are presented assessing the relative importance (or

lack of importance) of the raw data. no authorship is Involved

at all, just the mere presentation of FEC data. Legi-Tech's

a xamples of distinguishing characteristics of a news medium,
such as a *news story, comentary or editorial' are contained in
the medic exemption to the definition of 'expenditure.' 2 U.S.C.
5 431(9)(3)(i)



format, albeit electronic, 15 simply not analogous to other news

media. None of Legi-Tech's operations in conjunction with CCTs

are akin to the operations of a newspaper. no journalists are

involved In covering events, gathering information, checking the

accuracy of the information or analyzing the information. CCTS

simply cannot be characterized as a legitimate press organ.

Respondent would have the Commission bound by a ruling of

the second circuit court of appeals in which Legi-Tech is

described as an *organ of the press.' See Legi-Tech, Inc. v.

Keiper, 766 F.2d 778 (2d Cir. 1985). Because this case is

clearly distinguishable on its facts, such an argument carries

0little weight in this matter. Legi-Tech v. Xepe involved Legi-

Tech's publication of a package of information Including

r summaries of pending state legislation combined with relevant

political information such as legislators' voting records and

r campaign contributions. 5/ Legi-Tech's services in New York were

(and are) substantially different than the CC 'S service at issue

in the present matter. Legi-Tech's New York service was

legislative in focus, involving more than the transmission of raw

data. CC'rS is nothing more than the transmission of raw data and

lacks any 'sumaries' or "relevant political information." Thus,

the reference in Legi-Tech v. Keprto Legi-Tech as a press

organ is made neither in the context of CCTS, nor in the context

S/ The court found th.At the State of New York had denied Legi-
Tech access to a competing state-run legislative news service.



of 2 U.S.C. S 438(a)(4) (or any section of the Act), but merely

concerns Legi-TeCh's legislative activities in New York State.

Respondent cites in re Virginia Political Report, MUR 1540,

as supporting the proposition that Legi-Tech falls within the

media exemption. In that matter, the Commission determined there

was no reason to believe that a political newsletter which

published the names of individual contributors anie the amounts

contributed, violated 2 U.S.C. S 438(a)(4). in citing this MUR,

Legi-Tech ignores the factual charcteristics of the newsletter

clearly distinguishing it from CCTS. The newsletter contained

more than just a contributor list, including election returns,

book reviews, campaign analyses and items of political

interest. 6/ None of these items are provided by CCTS. 7/

Therefore, under any reasonable analysis of the service

provided by CCTS and its distinguishing ct'aracteristics, it

simply does not stand up to the ordinary notion of what

constitutes a newspaper. Rather than an electronic newspaper,

CCTS is instead a marketing service established primarily and

principally for commercial purposes. The second prong of the

6/- The specific newsletter issue which was the subject of jMOR
1540 contained Virgnia state election results and biographical
information about the candidates, as well as a general discussion
of Virginia politics.

7/ More closely analogous to the present factual situation is In
rFe Contributions, Inc., MUR 1523, in which the respondents
compiled lists of individual contributors, inter alia, into a
four volume register which they then sold to the public for
$1150. The information was copied directly from FEC reports.
The Commission determined there was reason to believe that those
respondents committed a knowing and willful violation of 2 U.s.c.
S 438(a)(4).
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media exemption tu th~e sale or use restriction provides that the

principal purpos-! tj' the communication of contributor information

4a-y not be for r-qm~ircial purposes.

Clearly,. theri - a commercial purpose to Legi-Tech's

operations. CCTS is 2 profit-seeking venture developed by Legi-

Tech. When lookinq 4t Legi-Tech's targeted market and customers,

it becomes incre'z.ngljy evident that CCTS is a business service

with a strictly commercial purpose, to sell contributor and other

FEC information. Legi-Tech defined a target market consisting of

four distinct groups: (1) the 'political establishment" including

elected officials, political action committees and government

agencies; (2) the news media; (3) special interest groups,

including lobbyists, law firms and trade associations; and (4)

corporate groups including government. contractors and other large

and medium size corporations. 8/ Legi-Tech is clearly relying on

providing its CCT!S service to two of those groups, the special

interest groups and the corporate groups. Legi-Tech performs

demonstrations for potential purchasers, and through January

1986, three-quarters of all demonstrations had been presented to

potential customers who could be classified as special interest

or corporate customers. By the end of January 1986, with the

exception of several newspapers, all of Legi-Tech's CCTS

purchasers were either special interest or corporate customers.

8/ The general public is not among these targeted groups,
bSecause, obviously, little, if any, profit could be made by
targeting the sale of CCTS to the public.
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Notwithstanding the fact that the special interest and corporate

customers are those most likely to turn Legi-Tech's profit-

seeking venture into a profit-makinq one, these are also the

customers who are not likely to view CCTS as an electronic

newspaper, but rather as a business service which they can put to

use to successfully accomplish their goals, whether they may be

to influence the legislative process or to seek contributions for

PACs.

Legi-Tech argues that the mere fact that its service is sold

for profit does not establish a commercial purpose, especially

where, in its view, the statute wrs specifically intended to

prevent list brokering and not the dissemination of information.

Such an argument is flawed for two reasons. First, it is based

on the premise, which was discounted above, that respondent is a

legitimate member of the news media. The Act does not prohibit

those entities which are legitimately engaged in reporting the

news, from copying and using contribution information,

notwithstanding the fact that such an entity is a profitable

concern. Once again, a typical newspaper must be distinguished

from CCS A newspaper which is sold for profit, even where it

contains contribution information, certainly contains much more

in terms of content than the sale of FEC reports. CCTS is just

that, the sale of FEC repo ts. When correctly viewed as a non-

media business service, the primary purpose of CCTS is clearly

none other than commercial.
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Second, CCTS'5 activities should be viewed as list-brokering

in an electronic format. Respondent argues that the electronic

media are to be treated no differently than the print media.

Certainly then, the converse is also true. Having been unable to

establish itself as a legitimate news service, respondent's

product in electronic form should be treated no differently under

the Act than if it were in printed form. A printed publication

of the information CCTS provides would be of doubtful legality

under the Act by virtue of the fact that it is nothing more than

list brokering, i.e. the sale of lists of individual

contributors' names, addresses, occupations, employers and

telephone numbers with financial gain as the principal objective.

See MUR 1523. Merely changing the format does not change the

conclusion. The sale for profit of individual contributors'

names, addresses, occupations, employers and telephone numbers in

an electronic format may still be viewed as list brokering,

especially where CCTS enhances the ability of a *list purchaser"

to access those lists by, for example, focusing on all

contributors who live in a certain geographical area or on all

individuals who contributed to a certain candidate or committee.

Certainly, by the addition of telephone numbers to the FECA data,

respondent is attempting to enhance the desirability of the lists

and its own ability to broker the lists. Respondent chooses to

ignore the profit aspect of its operations under the guise of its

claim to be an electronic newspaper, when it is in actually

marketing a business service with financial gain as its principal

objective.



Additionally, Legi-Tech asserts that any ban on its

activities would implicate not only its own rights of freedom of~

speech and of the press but also the public's right to disclosure

of campaign contribution information and the First Amendment

rights of solicitors who seek to use the reports. Respondent

cites a state court case,, Ryan v. Kirkpatrick, 699 S.W. 2d 215

(Mo. 1984), as supportiriq their proposition. In that case, a

Missouri statute similar to 2 U.S.C. 5 438(a) (4) was declared

unconstitutional by the Missouri Supreme Court. Ryan v.

Kirkpatrick involved the direct solicitation of contributors

whose names appeared on campaign disclosure reports and did not

deal with the commercial purpose aspect of the law. The Missouri

statute did not contain the media exemption applicable in this

MUR, so the Missouri Supreme Court did not address the issue of

who qualifies for this exemption, or, for that matter, any aspect

of the Act.

C. Conclusion

In conclusion, under the sale or use provision of the Act

and its accompanying regulations, the republication of

contributor information is restricted to non-commercial purposes,

i.e. to republication by legitimate news operations. The

treatmen- of CCTS depenis not so much on its electronic format

but rather on what it actually does. CCTS is not entitled to the

media exemption, because it simply is not a legitimate news

operation. CCTS exhibits none of the characteristics of an

ordinary notion of what a newspaper is; yet it calls itself a
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*newspaper" and seeks to rest on that self-description. In fact,

CCT1S is more accurately described as a computerized list

brokering service, selling contributor information directly

copied from Commission reports# principally for financial gain.

Consistent with past Commission Advisory Opinions and

enforcement actions, it is the sale of the names, addresses,

occupations and employers of individual contributors by

respondent which particularly offends the Act. Accordingly,

because the campaign contribution tracking system directly copies

from Commission reports and offered by respondent for sale to the

public, is clearly done so for commercial purposes without the

objective indicia of a news service, the Office of General

Counsel recommends that the Commission find probable cause to

believe that Legi-Tech, Inc. is violating 2 U.S.C. 5 438(a) (4)

and 11 C.F.R. S 104.15.

Ill. General Counsel's Recin endations

The Office of General Counsel recommends that the

Commission:

1. Find probable cause to believe t f Legi-Tech, Inc. is

in violation of 2 U.S.C. S 438(a) (4) and C R. I

D5ate hel
General Counsel
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Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.c. JUN1 2 iA 2:4a
1825 Eye Street, N. W.

Washington, DC. 20006

one Financial Center Telephone: 2021293-0500
Booton, M.asschusaetts 0211It Telecop*r 202/4W65479
Telephone: 617/W4-6000 Telex: 7536W
Telex: 94-0196
Telecopier-6741912-2241 may 30, 1986

Er-ic Kleinft:old, Esquire
F'ederail Flection Commission
999 EF Street, ~'WRoom~ 657
'dashinqton, D.C. 20463

3e: -egi-e c h, 4rcUR 2094

-),ar Mr. Klceinfeld:

,egi-TAech, Thnc. hereby requests a seven-day extensionCCf
_Ime in wnich to respond to the recommendation of the General

Co_ unsel that tne Commission find probable cause to believe a
violation of t.--e federal election laws has occurred. The basis
for the request is that key personnel associated with 'Legi-Tech
will be involved .,n managemert meetings during the next several
weeks. We pronose to suibmit our response no lat-er than
June 22, '1986.

Sincerely,

7errence J. Leahy



FEDERAL ELECTION COMMISSION
WkSHINCT0N. D C 20*t3

June 5, 1986

Terrence J. Leahv, Esquire
Hintz, Levin, Cohn, Perris,

Glovsky and Popeo, P.C.
1825 Eye Street, N.W.
Washington, D.C. 20006

Re: ?4UR 2094
Legi-Tech, Inc.

Dear Mr. Leahy:

This is in reference to your letter dated May 30,
1986, requesting ani extension of seven days to respond
to the General Counsel's Brief in the above-captioned
matter. After considering the circumstances presented
in your letter, the Coxmmission has determined to grant you
your requested extension. Accordingly, your response will
be du'e on June 22, 1986.

If you have any questions, please contact Eric
Kleinfeld, the attorney assigned to this matter, at
(202) 376-5690.

Sincerely,

Charles N. Steele

General ounse 1

:Lawenc M.Noble 00
Deputy General Counsel
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BEFORE THE FEDERAL ELECTION COMMISSION

OF THE UNITED STATES OF AM~ERICA

In the Matter of

MUR NO. 2094

LEGI-TECH, INC.

SUBMISSION OF RESPONDENT
IN RESPONSE T0 PROPOSED RECOMMENDATION

OF GENERAL COUNSEL

Bruce D. Sokier
Thomas J. Casey
Terrence J. Leahy

MINTZ, LEVIN, COHN, FERRIS,
GLOVSKY & PQPEO, P.C.

1825 Eye Street, N.W.
Suite 1201
Washington, D.C.
(202) 293-0500

20006

Attorneys for Respondent
-egi-Tech, 1,c.

June 23, 1986

ID C
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BEFORE THE FEDERAL ELECTION COMMISSION
OF THE UNITED STATES OF AMERICA

In the Matter of)

) MUR NO. 2094

LEGI-TECH. INC.)

SUBMISSION OF RESPONDENT
IN RESPONSE TO PROPOSED RECOMMENDATION

OF GENERAL COUNSEL

On May 22, 1986, the Office of the General Counsel

informed respondent Legi-Tech, Inc. ("Legi-Tech") that it was

prepared to recomm~end that the Federal Election Commission find

probable cause to believe that Legi-Tech has committed a

violation of the federal election laws. Legi-Tech hereby

submits its response to this recommendation. -L

A complete description of Legi-Tech's operations and

activities is set forth in the Submission of Respondent, dated

February 6, 1986, to the General Counsel in response to its

finding that there was reason to believe that Legi-Tech had

violated the federal election laws. We understand that the

- By letter dated "'June 5, 1986, the General Counsel
granted respondent 3n extension until June 22, 1986 to file a
response. Since that date fell on a Sunday, respondent was
informed by telephone that it could submit this pleading on
June 23, 1986.



earlier submission Is available for review by the

Comissionrs* and that description will only be sumav124*

Part I below.

The General Counsel's brief is a remarkable docetb

that it asks the Commwission to embark on a collision course

that, i~f followed, will inevitably end in a judicial

declaration that the sale and use restriction in 2 U.S.C.

5438(a)(4) is unconstitutional. To reach its reco~endtioe,

the Genets! Counsel's brief had to take a distorted view of te

facts a-..i a myopic view of the statutory and constitutional

law, h- ad to ignore the basic purposes of the statute the

Ct)n0Qo is charged to administer. The recommndation, also

ovcri-ooked the fundamental principles that statutes and

regulations should be interpreted to avoid constitutional

infirmities1'/ and that constitutional issues be avoide

whenever possible .-L

We earnestly suggest that the Comumission eschew the,

judicial beating to which the General Counsel's brief will'

.L/ See, e~. Lowe v. Securities and Exchange Comn. 105
S. Ct. 2557, 2572 (1985).

J_/ See, e~. United States v. Clark. 445 U.S. 23t 27
(1980) (fthis Court will not pass on the constitutionality of
an Act of Congress if a construction of the statute is fairly
possible by which the question may be avoided.*); Califano v.
Yamasaki, 442 U.S. 682, 693 (1979); Ashwander v. Tennessee
Valley Authority, 297 U.S. 288, 341, 346-48 (Brandeis, J.,
concurring).
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A/ McClatchy has a direct or indirect ownership interest in
several municipal daily newspapers, including the Sacramento
Bee, the Moeto Se, the Fresno Bee, the Anchor&"e Daily Pkews,
and the Tri-City Herald. Collectively, these newspapers have a

(Cont inued)
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services- that t~he adv4W&"g of advanced

logis. cClatchy considers this approach necessary for

'i to compete effectively with other information providers in

Scominq decades.

.me (Continued from previous page)

circulation of hundreds of thousands of residents. McClatchy
is the licensee of stations KFBK (AN) and KAER-FM in
Sacramento, California, and KWJ (AN) and KNAX-FM in Fresno,
California. it holds interests in a multipoint distribution
service venture, as well as in several companies that currently
have or have applied for cellular telephone licenses.
McClatchy offers a videotext service, El Dorado Teleguide.
Finally, it markets an electronic newspaper library called
Advanced Search Concepts.

- 5-

S. Loi-Tchs tateOperations

Ltegi-Teca began operations in California in 19681 and was

te'fcorporated under the laws of the State of California in

1982. NcClatchy acquired its interest in the company in 1902.

1n 1963, Legi-Tech began to provide services in New York State,

end In 1985 expanded to Washi-ngton, D.C.

Services. Legi-Tech is in the business of collecting

and transmitting legislative and political information to its

subscribers over telecomnications facilities. In California

*nd New York, it offers a service known as the Legi-Tech



Syst. The system includes sunuaries of state legislation in

plain term, transmits the recorded votes on each bill,

provides the attendance record of state legislators, reports

the text of bills, and publishes legislative calendars and

agendas.

A significant feature of the Legi-Tech System in

California and New York is the transmission of information

about political contributions. Legi-Tech provides to its

subscribers a variety of contribution information on file with

the state government, including names and addresses of

contributors, amounts of contributions, and the dates of the

contributions. Legi-Tech originally began to offer this

__ service in California at the request of its newspaper clients.

Customeir. Hundreds of customers subscribe to

00 Leqi-Teches state services. The company has always targeted

V> the print media as major customers, and its current and former

subscribers include Newsday, the Los Angeles Times, Gannett

News Service, The New York Times, Capital Newspapers Group, and

the New York Post. Legi-Tech's other subscribers include

lobbyists, corporations, political parties, local governments

(including the New York City Mayor's office), state agencies

and trade associations. The New York State Commwission on

Investigations subscribers to the service, and monitors

-6 -



information on campaign contributions to assist its

investigations of state officials.1'/

Operations. Legi-Tech operates much like a daily

newspaper. Its staff in Sacramento includes eight to ten

people who gather legislative and political information for

publication in Legi-Tech's data base. Similarly, the Albany

staff includes seven to nine reporters who cover the

legislative "beat.* The job of these reporters is to attend

assembly meetings and legislative sessions and to record

decisions and actions at those meetings. Legi-Tech reporters

also seek out the text of bills, legislative calendars,

contribution information, and other items from a variety of

sources in the state legislatures. In short, Legi-Tech

journalists cover events, gather information, check on sources,

double-check the accuracy of their information, and prepare and

present it in a usable form -- activities no different in

substance from those of their colleagues who work for print

publications.

S/ The approximate breakdown of customers in New York is
trade associations, slightly over thirty percent; government
agencies, about thirty percent; corporations, over ten percent;
lobbyists, about fifteen percent; media, about ten percent; and
political organizations, about three percent. In California,
the figures are trade associations, about forty percent;
government agencies, about forty percent; corporations, about
fifteen percent; lobbyists, about thirteen percent; media
groups, about six percent; and political organizations, about
nine percent.
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C. Legi-Toch's Federal information Services

Legi-Tech has now expanded to the federal level. Under

the trade name Washington On-Line, Legi-Tech currently offers

the same electronic information services in Washington that it

provides in the states. These include four related services:

(1) the Congressional Vote Tracking System ("Vote Tracking*);

(2) the Congressional Bill Tracking System (-Bill Trackingo);

(3) the Bill Text Tracking System ("Bill Text"); and (4) the

Campaign Contribution Tracking System ("CCTS"). Each service

may be purchased separately, or as a package at a significantly

reduced rate.

Vote Tracking. The Vote Tracking System permits

subscribers to use their personal computers or word processors

to review every recorded floor or committee vote of Congress

and to analyze the performance of any legislator, or group of

legislators, since the beginning of the current Congress.

Among other features, Vote Tracking enables subscribers to

calculate automatically the percentage of the time any member

supported or opposed a particular position. Most important for

the purposes of this investigation, users of Vote Tracking have

access to information from Federal Election Commission

reports. Subscribers can determine every PAC contribution a

particular legislator has received since 1983. This

information is obtained by Legi-Tech from the Reports of

Receipts and Disbursements filed by candidates and PACs with

- 8-



the Coinisaion. A subscriber has the capability to compare

directly votes on legislation with PAC contributions.

Bill Tracking. Bill Tracking otters subscribers the

capability to use their computers to obtain status reports on a

piece of legislation, showing where the bill is sitting in the

legislature; action reports, providing a complete legislative

history of every bill; calendars, showing the currenit commsittee

and floor schedules, as well as future calendars and committee

schedUles; official sumaries of every bill, with Lexis-like

key word searching that permits the User to find any word or

phrase mentioned in any summary in the system; and

sponsor/co-sponsor reports, which list senators and

representatives alphabetically or chronologically, with the

dates they signed on to a particular bill. Bill Tracking also

permits users to create computerized bill files that organize

information in a manner most useful to the customer.

Bill Text. The Bill Text service is the first

computerized file of federal legislation that enables a

subscriber to call up the desired information at his desk.

Bill Text permits Legi-Tech subscribers to obtain instantly an

up-to-date copy of every bill and resolution introduced before

the current Congress. By using word or phrase searches,

subscribers can locate every piece of legislation that refers

to a particular topic.

- 9 -



CT". CTS contains a Computerized data base with all

campaign contribution reports -.ri file ,?nd available for public

inspection at the Federal Electinn !7oipinission. Legi-Tech has

developed this service in part bacxjs-e its contribution reports

at the state level have generated siqyv cant customer demand,

particularly among the news media, r~~-of which cover the

federal government in Washington.

Through CCTS, a subscriber is'- able to call up on his

personal computer a variety of data from the FEC reports.1'"

CCTS enables subscribers to request information in a wide

variety of formats depending on the purpose of the search.

Once the user is in the Contributor Tracking module, for

example, he can run a search based on the contributor's name,

his employer, geographical location, or the recipient of the

contribution. Thus, a subscriber might want to analyze all

contributions made to the committee to re-elect a particular

member of Congress. The system would enable him to conduct

such a search quickly and easily. Alternatively, he might want

The data base includes information on (1) political
contributions, including the amount, date, and cumulative total
of the contributions; (2) contributors, including their name,
address, occupation, employer, and in some cases telephone
numbers;, (3) con~tribution recipients, including whether the
recipient is a candidate committee or a political action
committee; and (4) payments and expenses, such as amounts of
transfers to other committees, salaries, administrative
expenses, and payments to suppliers.

- 10 -



to report on which employees of a particular company gave money

to a specific political action commuittee. A reporter could

focus on all of the contributors that live in the geographic

area covered by his newspaper.

The primary benefit of CCTS is that it is the first

service to make this massive amount of public information

accessible in a convenient, computerized form. Until now,

those who monitor the flow of dollars to or from a candidate's

committee or a political action conmmittee had to visit the FEC

and pore over hundreds of thousands of pages of reports to

ferret out the desired information.-- With CCTS, a

subscriber can use his personal computer or word processing

equipment to receive precisely the data he neets, in a matter

of seconds.

Sales and Marketing. Legi-Tech began to offer its

federal services in late 1985. With the assistance of an

advertising and market research firm, Legi-Tech defined a

target subscriber market consisting of four major groups:

1. The Media. This group was defined to include
reporters, researchers, correspondents, editors, and
executives of local and national newspapers; general

-' For example, if a researcher wanted to learn abo~ut all
contributions made by a particular individual mentioned in a
report to the FEC, ne would have to go through thousands of
pages of reports, and then would still not be sure that he has
an accurate total. Purchasing the mici film from the agency
does not alleviate this chore of review-ng large amounts of
inform3tion that the subscriber is not interested in.

- 11



interest, news, business, and trade magazines and
newsletters; Washington news bureaus, services, and
agencies, both print and broadcast; news directors and
assignment editors at local radio and television
stations and the major networks; columnists, special
correspondents, and other news "personalities* in both
print and broadcast; directors and producers of
broadcast news/feature programmwing, such as "60 Minutes"
magazine formats and "Meet the Press" interviews.

2. Special Interest Groups. These include not only
such special interest groups but also their lobbyists;
lawyers working within such organizations; law firms,
accounting/management consulting firms, public relations
agencies and other consultants; senior executives and
government relations staffers at associations, unions
and the U.S. Chamber of Commerce.

3. The "Political Establishment." This group
encompasses elected national officials (Congress, the
President and Vice President) and their office and
campaign staffs; national political parties; political
action committees (PAC's); government agencies;
political image and management consultants.

4. CrorteGrus. This includes government and
defense contractors; large and medium size national
corporations interested in the effects of government
policy; isslie study and research firms ("think-tanks");
and other profit or non-profit organizations with a
special interest in the affairO of government.

To obtain subscriptions, Legi-Tech launched a major

advertising campaign. First, utilizing lists from standard

reference books, Legi-Tech has sent tens of thousandis of

brochures through the mail.

Second, Legi-Tech has advertised on local radio stations

during news and public affairs broadcasts, which attract its

target market. The radio advertisements characterized

Washington On-Line as "electronic publishers of government

information."

- 12 -



Third, Legi-Tech has advertised Bill Text and CCTS in a

series of print media that reach its target audience. These

have included weekly newsmagazines and more specialized

journals that reach trade associations, lawyers, the

legislative community, and reporters. Print advertisements

have stressed the usefulness of Legi-Tech's services to monitor

legislative activity. The advertisements, for example,

describe Legi-Tech's services 3s 'the perfect complement to

your current legislative monitoring efforts," and that CCTS

"help.% ,-ou understand the link between contributions and who

won or lost. Or which legislation passed or failed."

Fourth, an important aspect of Legi-Tech's marketing

activities in Washington has been personal demonstrations of

the capabilities of the system to prospective clients, iLe.,

the equivalent of a free sample issue. The vast majority of

those demnonstrations were performed for potential subscribers

who are affected by, who seek to influence, or who report about

the legislative process.

As of June 1.5, 1986, Washington On-Line's customers

include several major newspaper organizations; several trade

associations; a union headquarters; law firms; several

corporations; some lobbying groups; and the U.S. Department of

Justice.

In addition, Legi-Tech has begun to offer customers in

California and New York the opportunity to subscribe to the

- 13 -



federal Bill Text and CCTS services. Several customers have

already signed up for Washington services, including a major

telephone company and a leading metropolitan newspaper.

Uses of the System., Legi-Tech does not keep track of

the frequency with which its subscribers use the federal

services, nor does it monitor the uses to which the system is

put. Some subscribers use CCTS to keep track of who is

receiving contributions and from what sources. Some use it in

coordination with the Bill Text service to find links between

contributions to legislators and their introduction or support

of particular pieces of legislation. Some use the system to

assist grass-roots political lobbying efforts. Some use the

information to encourage individuals to participate in the

political process for purposes of influencing public policy on

a particular issue.

Members of the media have expressed particular interest

in the great variety of ways in which users can format

particular types of data and focus their searches quickly and

easily. For example, some have mentioned to Legi-Tech that it

is useful to have a "financial profile" of a public figure who

is giving a speech being covered by a reporter -- a profile

that can be obtained instantaneously on CCTS. Also, the

ability of journalists to report the amounts of campaign

contributions from particular sources and then to compare this

data to the voting records of members of Congress is one of the

- 14 -



outstanding features of the system. One prospective customer

had the idea of using the system to trace a senatorgs receipts

of contributions from defense-related PACs during the period

when the defense bill was before his commuittee. In that case,

the information obtained from CCI'S would form the core of the

story that the reporter was attempting to put together. As

this election year gets underway, journalists can be expected

to intensify their attempts to monitor the legislative and

campaign processes, triggering an even greater demand for

Legi-Tech's services.

Operations. As in California and New York, a

significant portion of Legi-Tech's Washington staff -- about

eight reporters -- spends their time covering the *beato and

gathering legislative data. Legi-Tech creates its data base

for CCTS by purchasing the FEC microfilm reels, at $10 per

reel, that contain all of the campaign contribution reports on

file with the agency. The Cormmission makes these reels

available to Legi-Tech (and other entities) usually on the same

day that the reports are filed and the film is prepared.

Legi-Tech expends considerable effort and money to input

this information into its data base. It first organizes the

information according to the way that Legi-Tech wants to format

the information. It then sends the papers to an cuitside data

processing firm whose operators manually key punch each item of

information from the reports. After the key-punched item~s are

- 15 -



returned to Legi-Tech, the company's staff reviews the

materials to ensure their accuracy. Legi-Tech has spent over

half a million dollars putting together its data base in this

manner, including staff salaries and fees for outside service

f irms.

Ii. Legi-Tech Qualifies for the Exemption in the Sale or Use
Provision for Use of Information in ONewspapers,
Magazines, Books, or Other Similar CoinuniCations.0-

The approach of the General Counsel's brief is

fundamentally flawed. The proposed recomndation in effect

places on Legi-Tech the burden of proving that its information

dissemination activities resemble those of a traditional

newspaper. It asks the Conission to endorse a Luddite

approach to its regulation, which was designed to avoid

precisely the First Amendment problems presented by this case.

Such an approach, however, turns the federal election

law on its head. As we explain below, a finding that Legi-Tech

falls within the media exemption is required by (1) the

disclosure purpose of the FEC act and the intent of Congress to

avoid abridging First Amendment activity; (2) a comparison of

the media exemption to the sale or use restriction with the

newspaper exemption from the Act's definition of expenditures;

(3) a review of the Supreme Court's press rulings -- which

instruct that the "press" for First Amendment purposes includes

a wide array of information dissemination activities -- as well

- 16 -



an other judicial holdings that have refused to subject all

types of press organizations to regulatory constraints; and (4),

the Second Circuit's explicit recognition of Legi-Tech as media

and that court's protection of Legi-Tech's First Amendmient

press rights.

A. The "Similar Communications" Exemption Must Be
Interpreted Broadly To Effectuate the Basic
Disclosure Purpose of FECA.

It is a fundamental principle of statutory

interpretation that all p~ovisions of a statute are to be

interpreted in accordance with the underlying purpose of the

statute.-t Unlike the General Counsel brief's "green

eyeshade" approach, the sale or use restriction in 2 U.S.C.

S 438(a)(4) cannot be examined in isolation from the remainder

of FECA. The underlying purpose of the federal election laws

is not to prevent disclosure, but to aromote it. FECA requires

that the Commission shall "within 48 hours after the time of

the receipt by the Commission reports and statements filed with

S/ See, e~. Richards v. United States, 369 U.S. 1, 11
(1962) ("We believe it fundamental that a section of a statute
should not be read in isolation from the context of the whole
Act, and that in fulfilling our responsibility in interpreting
legislation, 'we must not be guided by a single sentence or
member of a sentence, but [should) look to the provisions of
the whole law, and to isobject and policy.'") (citations
omitted); 2A Sutherland, Statutory Construction S 46.05 (4th
ed. 1984), and cases c,,ted therein.
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ito make them available for ipublic-inspection. and copying.' 2

U.S.C. S 438(a)(4) (emphasis supplied). AS we noted in our

earlier brief, the Supreme Court has confirmed that FECA's

disclosure requirements serve compelling government interests,

such as providing the public with information as to the sources

and use of political campaign money; deterring corruption by

exposing large contributions; and providing an essential means

of gathering the data necessary to detect violations of the

contribution limitatio-ns.±-'

Accordingly, as a general rule, the Commission should

not be in the business of restricting the flow of information.

Its mission is to promote, to the greatest degree possible, the

disclosure of campaign-related information vital to the

political process. In the ideal Jeffersonian democracy, every

citizen would actually possess all FEC disclosure reports. As

a practical matter, however, the press and other interested

representatives serve as surrogates for the electorate in this

regard."," Absent clear and convincing evidence of a

Buckley-v. Valeo, 424 U.S. 1, 66-67 (1976).

As the Supreme Court observed in Cox Broadcasting-Corp.
v. Cohn, 420 U.S.469, 491 (1975):

In the first place, in a society in which each
individual has but limited time and resources
with which to observe at first hand the
operations of his government, he relies
necessarily upon the press to bring to him in

(Continued)
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violation of the sale or use restriction, the presumption

should be in favor of publication activities that promote the

objectives of Congress by facilitating the disclosure of

campaign contribution information. -"-/

The sale or use restriction must also be construed

narrowly in light of the explicit intent of Congress not to

abridge constitutional free speech and press rights. In its

February submission, Legi-Tech reviewed at length the

legislative history of the sale or use restriction and the

"similar communications* exemption.-7' In brief, during the

discussion on the amendment, Senator Nelson made clear that

"newspapers Ti 3y, if they wish, run lists of contributors and

amounts." Senator Bellmon responded thit this interpretation

LJ/ (Continued from previous page)

convenient form the facts of those operations.
Great responsibility is accordingly placed upon
the news media to report fully and accurately the
proceedings of government, and official records
and documents open to the public are the basic
data of governmental operations. Without the
information provided by the press most of us and
many of our representatives would be unable to
vote intelligently or to register opinions on the
administration of government generally.

- See 2 U.S.C. § 437g(a)(7) (court must determine through
"clear and convincing proof" that the deferdant in a civil
action has committed 3 knowing and willful violation of the FEC
Act).

.- See February Submission at pp. 27-32.
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was correct, and that only "list brokers, under this amendment,

would b6 prohibited from selling the list r,r using it for

commercial solicitation. " 1v/ T'his legislat,,ie history

squarely supports Leqi-Tech's position that the sale or use

restriction in FECA does not prevent news organizations from

publishing the lists as part of their journalistic activities.

Surely the General Counsel would not contend that the reference

in the legislative history to "newspapers" means that literally

only traditional daily newspapers enjoy the right to publish

FEC information under the statute; all First Amendment speakers

obviously hold such rights.

The fixation in the General Counsel's memorandum on

whether Legi-Tech looks like a general circulation newspaper

misconstrues the Commission's own regulation. Its

CO recommendation focuses on the phrase "newspapers, magazines,

books or other similar communications" and concludes that

1K~r Legi-Tech's electronic publication activities do not qualify

for the exemption simply because they exhibit "few of the

characteristics common to newspapers. ,4 But the exemption,

by its own terms, is not restricted to newspapers; it includes

any type of communication that is "similar" to a newspaper,

117 Cong. Rec. S30058 (1971).

Memorandum at 9.
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magazine or book. "Commuiunications" refers to any "process by

which information is exchanged between individuals through a

common system of symbols, signs, or behavior," and "similar"

means simply "having characteristics in common."-"" Thus,

the regulation encompasses all First Amendment press speakers.

The recommendation's failure even to analyze whether Legi-Tech

offers a "similar communications* service undercuts its

conclusions.

0. Ttv, .-7.empcion for "Similar Communications" Is
Brc3-azr than the Media Exemption to the Definition
of 'ndtrs Which Has Been Given an Expansive

-- " T . uction by the Courts.

Tae ~'-ral Counsel's brief suggests that examples of

dist-inguishiny characteristics of a news medium may be

discerned from 2 U.S.C. S 431(9)(B)(i), which exempts from the

definition of reportable "expenditures" those amounts spent for

a "news story, commentary or editorial distributed through the

facilities of any broadcasting station, newspaper, magazine, or

other periodical publication . -- 'A comparison between

the two provisions is indeed useful, but not for the purpose

mentioned by the General Counsel. To the contrary, an

examination of the expenditure exemption shows that Legi-Tech's

publication activities must be permitted.

See Webster's New Collegiate Dictionary, 1980 ed.

Memorandum at 9 n.4.
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The expenditure exemption is quite narrow. it is

limited to particular types of news stories, rather than all

"similar communications" as in 11 C.F.R. S 104.15(c). "?.' The

media exemption from the expenditure definition also differs

significantly from that in this case because application of the

expenditure exemption limits the amount of campaign information

available under the Act and therefore defeats the intent of the

statute.-" Here, of course, the opposite is true;

Legi-Tech's publication of campaign contribution information

fulfills the intent of Congress in enacting the disclosure

provisions.

Even though t-he expenditure exemption is narrower than

that at issue here, when it enacted the expenditure provision

Congress made clear that it did not wish to tread on First

Amendment rights of speech by requiring forced disclosure. The

legislature declared unequivocally that "it is not the intent

of the Congress in the present legislation to limit or burden

in any way the first amendment freedoms of the press or of

Cf. 11 C.F.R. S 110-13(a)(2) ("3roadcasters, bona fide
newspapers, magazines and other periodi:al publications may
stage nonpartisan candidate debates.

II/ See Brief for Appellant Federal Election Commission,
Federal Election Commission v. Massachusetts Citizens for Life,
Inc., No. 85-701 (U.S.) (filed February 27, 1386) (court of
appeals' decision declaring section 441b of the FEC Act
unconstitutional would defeat "compelling interest" in "public
disclosure of the sources of federal campaign financing.").
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association.*2. Thus, the intent of Congress in enacting

the media exemption to the expenditure definition was exactly

the same as when it adopted the statute at issue here: under no

circumstances should the statute be applied so as to stifle

First Amendment speech.",2-

The current version of the media exemption to the

expenditure definition has been scaled back from a provision

that was held unconstitutional. The court of appeals in

Buckley v. Valeo -nvalidated a version of the expenditure

exemption which restricted its availability to "bona fide"

periodical publications.-Z-' The court struck down this

-N

H.R. Rep. No. 1239, 93rd Cong., 2d Sess. 4 (1974)
(emphasis added).

CO See pp. 19-20 supra.

Buckley v. Valeo, 519 F.2d 821, 869-78 (D.C. Cir. 1975)
IT (en banc), aff'd in part and rev'd in part, 424 U.S. 1 (1976).

The full text of the exemption read:

The provisions of this section do not apply
...to any news story, commentary, or editorial

distributed through the facilities of a
broadcasting station or a bona fide newspaper,
magazine, or other periodical publication. A
news story, commentary, or editorial is not
considered to be distributed through a bona fide
newspaper, magazine, or other periodical
publicati--cn if---

(1) such publication is primarily for
distribution to individuals artiliated by
membership or stock ownership with the person
(other than an individual) distributing it or
causing it3t be distributed, and not primarily

(Continued)
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provision on the grounds that it was impermissibly vague and

overbroad in an area where the government may regulate only

with narrow specificity.I L/

In accordance with the intent of Congress to preserve

breathing space for protected First Amendment activity, every

court that has addressed the media exemption to the expenditure

limitation has either construed it broadly to include various

types of media, or has declared it unconstitutional. For

example, in Reader's Digest Association v. Federal Election

Commnission, 509 F. Supp. 1210 (S.D.N.Y. 1981), Reader's Digest

commnissioned a study of Senator Kennedy's accident at

Chappaquidick for an article in its magazine that included a

videotape reenactment of the accident. The magazine

distributed copies of the tape and the article to broadcast

media. After the FEC made a "reason to believe"m finding that

21/ (Continued from previous page)

for purchase by the public at newsstands or by
paid subscription; or

(2) the news story, commentary, or
editori*1 is distributed by a person (other than
an individual) who devotes a substantial part of
his activities to attempting to influence the
outcome of elections, or to influence public
opinion with respect to matters of national or
State policy or concern.

519 F.2d at 871 n.132.

- Thi- point was not appealed to the Supreme Court.
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the magazine had violated the expenditure disclosure

provisions, the magazine sued to prevent the Commission from

proceeding with the investigation. The court held that, in

order to minimize harm to First Amendment values, the

Comission first had to decide whether Reader's Digest was

acting as a press entity when it distributed the tape. if so,

the court would have had no subject matter jurisdiction to

continue the investigation.-'

Similarly, in Federal Election Commission v. Phillips

Publishing. Inc.. 517 F. Supp. 1308 (D.D.C. 1981), the District

Court rejected the Commission's position that a solicitation

letter seeking subscriptions to a political newsletter was not

distributed through the facilities of a periodical publication

and therefore did not qualify for the exemption in

S 431(9)(8)(i). The Court observed that wEblecause the purpose

of the solicitation letter was to publicize The Pink Sheet and

obtain new subscribers, both of which are normal, legitimate

press functions, the press exemption applies.01-4'

509 F. Supp. at 1215.

Z4~ 517 F. Supp. at 1313. See also MUR 296(76) (dismissing
an internally generated complaint against Penthouse Magazine
for running an ad about the Carter interview that advised
readers not to vote until they read the issue; General Counsel
mentioned "the overriding protection of the First Amendment in
this area.").
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Finally* in Federal Election Commission v. Nansachggptts

Citizens for Life, 769 F.2d 13 (1st Cir. 1985). prob. Juria.

noted. 106 S. Ct. 763 (1986). the Comuission sought to hold a

nonprofit corporation liable for violating FECA by making

expenditures of corporate funds for special editions of its

newsletter urging readers to vote for anti-abortion

candidates. The court of appeals concluded that the special

editions could not be considered news stories, commentaries or

editorials distributed through the newsletter's facilities,

emphasizing that the editions were circulated to twenty times

the number of people who subscribed to the regular editions.

However, the court found that the Act could not

constitutionally be applied to prohibit such expenditures.

All of these decisions stand in stark contrast to the

General Counsel brief's approach to this case. Instead of

leaving First Amendment breathing room, the proposed

recommuendation would attempt to strangle a new medium in its

crib.

C. The Supreme Court and Lower Courts Have Broadly
Interpreted the OPress" To Prevent Publishers from
Being Subjected to Constitutionally Suspect
Regulation.

The General Counsel's brief's cramped interpretation of

the range of entities that enjoy publication rights under the

FEC Act flies in the face of numerous court pronouncements

establishing that First Amendment press speakers are not
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limited to those that publish editorials or hire reporters.

The Supreme Court has consistently intepreted the "press" "in

the most expansive manner possible. In order to prevent

infringement of constitutionally protected rights of speech.

The General Counsel's brief does not even discuss these cases,

and its analysis of Legi-Tech is entirely inconsistent with

them.

As far back as Lovell v. Griffin., 303 U.S. 44 (1936)p

the Court invalidated an ordinance requiring a permit for the

distribution of *circulars, handbooks, advertising, or

literature of any kind, whether said articles are being

delivered free, or whether same are being sold.0 Its

discussion of the broad range of entities entitled to First

Amendment press rights applies with equal force in this case:

The liberty of the press is not confined to
newspapers and periodicals. It necessarily
embraces pamphlets and leaflets. These indeed
have been historic weapons in the defense of
liberty, as the pamphlets of Thomas Paine and
others in our own history abundantly attest. The
press in its historic connotation comorebends
every sort of publication which affords a vehicle
of information and opinion. What we have had
recent occasion to say with respect to the vital
importance of protecting this essential liberty
from every sort of infringement need not be
repeated.

303 U.S. at 452 (emphasis added). Legi-Tech fits comfortably

within these parameters.

The Supreme Court continues to apply the principles in

Lovell by ensuring that government regulation efforts leave the
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necessary breathing room for First Amendment speakers. Just

lost year, in LWe v. Securities and Exchange CoMeission, JO5

8. Ct. 2557 (1985)., the Court invoked Lovell in ruling thata

publisher of investment material could not be enjoined from

publishing nonpersonalized investment advice. It found that

the publisher need not register as an investment adviser

because it qualified under the exclusion in 15 U.S.C. S
SOb-2(a)(ll)(D) available to *the publisher of any bona fide

newspaper, news magazine, or business or financial publication

of general and regular circulation.* The Court concluded that

Congress, Oplainly sensitive to First Amendment concerns,

wanted to make clear that it did not seek to regulate the press

through the licensing of nonpersonalized publishing

activities.* JA/ It found that "the reasoning of Lovell ...

suP2orts a broad reading of the exclusion for

publishers.'-L' The Court assumed that Congress was aware of

its earlier decisions on freedom of the press, and "'would err

on the side of fundamental constitutional liberties when its

legislation implicates those liberties.'" 27/ Turning to the

LI' 105 S. Ct. at 2570.

Id. at 2571 (emphasis added).

Id.. quoting Time. Inc. v. Regan, 104 S. Ct. 3262, 3292
(1984) (Stevens, J., concurring in part and dissenting in
part).
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statutory exception before it, the Court found that the

provision used "extremely broad language" that encompassed any

publication~ provided it is "bona fide" and "of reguloar ind

general circulation." The publications at issue satlv-fK&d

these general criteria, and could not be restrained undc~t the

statute.L&IL

In many other instances, courts have treaded cater~u~ly

when asked to apply regulatory provisions to organivations that

publish information, in order to avoid the constitutional

pitfalls of the General Counsel's brief. United States v.

Kelly, 328 F.2d 227 (6th Cir. 1964), involved a situation

closely analogous to the present case. The defendants printed

a one-page collection of racing information, such as racing

entries, names of jockeys, weight to be carried by each horse,

track conditions, late scratches, and probable odds -- in other

words, nothing more than "raw data."zq/1 They were convicted

under a statute that prohibited interstate transportation of

wagering paraphernalia. The court of appeals reversed, holding

that the defendants were exempted from the statute by language

that excluded "any newspaper or similar publication":

ZS/ Id. Three concurring justices concluded that the
petitioner was an investne;'t adviser subject to regulation and
sanction under the Act, but that to prevent the petitioner from
publishing nonpersonalized investment advice would violate his
First Amendment rights. Id. at 2574-87.

z/ General Counsel's Memorandum at 9.
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We think the legislative history of Section
1953 and its companion Section 1084 clearly
indicates that Congress did not intend to inhibit
publications containing racing results or
predictions. If this information may lawfully be
included in the sports sections of large daily
metropolitan newspapers there is no valid reason
why appellants cannot print and circulate the
same news.

328 F.2d at 236. See also Friedman's Exp. Inc. v. Mirror

Transportation Co.., 169 F.2d 504 (3rd Cir. 1948) (comics

section of Sunday newspaper was by itself "newspaper" exempt

from certification requirements of Interstate Commerce Act); In

re Sterling Cleaners & Dyers, Inc., 81 F.2d 596, 597 (7th Cir.

1936) (daily publication giving news and notices of prpceedings

in Chicago cour:s, held "newspaper" under the bankruptcy

statute); Kings County v. Superior Court. 119 Wash. 591, 92

P.2d 694 (1939) (weekly publication principally espousing views

of political organization was a "newspaper" qualified to

publish official notices); In re Bibb Co., 117 Minn. 214, 135

N.W. 385 (1912) (daily finance and commerce publication was a

newspaper).

D. Legi-Tech Qualifies for the Media Exemption.

The General Counsel states that "the key issue in

resolving this matter concerns the media exemption contained at

11 C.F.R. S 10.5c.' Not only' does the General

J/ Memorandum at 8.
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I1w

Counsel's brief approach this issue from the wrong legal

perspective, but its factual analysis -- issued without any

discovery and without having accepted Legi-Tech's invitation to

observe a demonstration of its service -- is also riddled with

errors and misunderstandings. Properly understood, and placed

in context, Legi-Tech's activities, including CCTS, qualify for

the exemption.

The proposed recommendation asks the Commission to don

blinders when it suggests that the entire analysis focus upon

CCTS in isolation and that other relevant evidence be

ignored.31 ' For example, to indicate that the Commission

should disregard the fact that McClatchy Newspapers is the

parent company of Legi-Tech is simply wrong. While this factor

is not dispositive, it certainly is .1elevant. to the

Commission's determination as to whether information is

published here in *newspapers . . . or similar

communications." -"/~ Having conceded that Legi-Tech's

activities in New York are press functions (see below), the

3/ Memorandum at 9.

z/ That the parent company's primary activity is the
publication of newspapers certainly suggests that electronic
publication ventures are "similar," to their traditional
functions. We find it hard to believe, for example, that if
the Legi-Slate system were to begin to offer campaign
contribution information obtained from the FEC, the General
Counsel would choose to be blind to the fact that the service
is operated by the Washington Post.
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General Counsel nevertheless asks the Commission to make the

counterintuitive finding that McClatchy is engaged in media

activities everywhere but Washington, and that Legi-Tech is an

Oorgan of the pressO in New York, but that both are merely list

brokers in Washington.

The General Counsel's brief also asserts, without

explanation, that O(tlhe fact that a buyer may purchase CCTS

without purchasing any other of Legi-Tech's services requires

that the analysis of ti-e ~.z"aexemption be focused on CCTS

alone.- 1-1', The brief does not say why the company's pricing

structure is relevant to whlether information from FEC reports

is being used in "similar communications."34' Indeed, the

General Counsel at no point even mentions Legi-Tech's

Congressional Bill Tracking Service and Bill Text Tracking

Service, which permit computerized tracking of legislation

pending in both houses of Congress. The recommendation's

approach will not be able to account for the Congressional Vote

Tracking Sertaice, which provides access to the same information

obtained from FEC reports that is available on the CCTS module,

33' Memo-andum at 9.

- It is certainly not unique that part of a newspaper ca.,
be purchased qiparately; for example, The New York Times sells
its Sunday 9-.j Review section on a stand-alone basis. Cable
television operators, recognized as First Amendment editors,
sell their services on a part-by-part basis.
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and which is designed to facilitate a comparison of legislative

records with PAC contributions -- perhaps the quintessential

use of FEC data in the manner Congress intended. Nor does the

General Counsel's memorandum refer to the fact that Legi-Tech

does have "journalists (who] are involved in covering events,

gathering information, checking the act.uracy of the information

(and] analyzing the information.0 J.L/ Legi-Tech employs a

large number of people at Washington On-Line whose job is to

gather data, check the accuracy of the data, and search for new

sources Of information.

The inescapable fact is that the Commission in this case

will not be writing on a clean slate. The Second Circuit in

Legi-Tech, Inc. v. Keiper, 766 F.2d at 738 (2d Cir. 1985), has

already examined Legi-Tech; has ruled that Legi-Tech is an

"organ of the press"; and has then carefully analyzed whether a

New York state statute that prohibited Legi-Tech from

subscribing to the state's legislative news service and

retransmitting the "raw data," the text of bills, violated

Legi-Tech's First Amendment press rights. The court found that

such a statute could violate those rights, and upon remand, New

York is now under court order to provide access to its news

service.

.3/ Memorandum at 10.
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The proposed recoswiindationts attempt to distinguish the

services offered by Legi-Tech in New York and Washington has no

grounding in the facts. The recommuendation states that

"Legi-Tech's New York service was legislative in focus,

involving more than the transmission of raw data," while "CCTS

is nothing more than the transmission of raw data and lacks any

summvaries' or *relevant political information.1"'-' Nothing

could be further from the truth. As of this month, the

services offered in New York and Washington -- vote tracking,

bill text tracking, bill tracking, and campaign contributions

-4'11l be identical. In both cities, Legi-Tech offers Oa

package with relevant political information such as voting

records and camp~aign contributions." 766 F.2d at 732. Such

information is "absolutely vital to the functioning of

CO government and to the exercise of political speech, which is at

the core of the First Amendment." Id. The General Counsel

cannot simply ignore Legi-Tech's legislative publication

C activities in Washington, then attempt to distinguish the

Second Circuit decision on the ground that its operations here

are not sufficiently legislative.~' Moreover, the campaign

3/ Memorandum at 10.

y The General Counsel's brief claims that the absence of
editorials and commentaries, as opposed to selection and
transmission of new data, makes Legi-Tech ineligible to be
media. Yet, the memorandum does not question the Second

(Continued)
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contribution information in New York, as with CCTS, is on a

separate module, and its database is accessed alone, not in

connection with any other legislative information, as the

General Counsel's brief erroneously implies.

At bottom, the recommendation of the General Counsel is

based on a fundamental misunderstanding of Leqi-Tech's

services. In arguing that it is ineligible for the "similar

communicationsw exemption, the General Counsel's brief leaves

the impression that all CCTS contains are the FEC disclosure

reports as they appear in hard copy. But CCTS offers far more

than that. Through specialized software, Legi-Tech permits its

subscribers to analyze the information in a -multitude of ways,

in effect creating millions of "news articles." It is th.e user

who specifies the selection, manipulation, and distillation of

data those articles are to contain. Users create their own

"articles," not only by perfcrrning specific searches, but by

creating their own files on particular topics, individuals,

committees, or other categories. Those files may then be

consulted on a daily basis, as information is continually

updated. The self-generated files contain the "description"

(Continued from previous page)

Circuit's finding that the State of New York operates a
legislative news service. Memorandum at 10 n.5. The State's
service only transmits raw data -- texts o-f legislative bills.
calendars, and the like.
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and "analysis" of Oraw dataO that the General Counsel's brief

erroneously believes is lacking from Legi-Tech's data base.

The brief also errs when it examines Legi-Tech's target

customers and opines that because they are special interest

groups -- that is, lobbyists, law firms and trade associations

-- or corporations, CCTS is a "business service" and not

media-'$' Obviously, these are groups that participate

extensively in the political process. Yet the memorandum

state;&. cryptically that 0(nJotwithstanding the fact that the

special interest and corporate customers are those most likely

to turn Legi-Tech's profit-seeking venture into a profit-making

one, these are also the customers who are not likely to view

CCTS as an electronic newspaper, but rather as a business

service which they can put to use to successfully accomplish

their goals, whether they may be to influence the legislative

process or to seek contributions for PACs." J-9 To the extent

the proposed recommendation is suggesting that corporate

customers of Legi-Tech are more likely than others to be list

brokers, that suggestion is ludicrous.

In any case, no one would deny that these customers view

CCTS as "a business service which they can put to use to

I/ Memorandum at 12.

34, Id. at 13.
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Successfully accomplish their goals." Undoubtedly, the

National Journal, for example, has basically the same target

audience as Legi-Tech, and its subscribers use the Journal "to

successfully accomplish their goals" and "to influence the

legislative process." Yet presumably the General Counsel would

concede that the National Journal is a press ent.ty.

The Commission should summarily reject the General

Counsel's recommendation and find that Legi-Tech falls within

the media exemption. The Commission might find the Supreme

Court's opinion in Lowe v. Securities and Exchange Commission,

supra, instructive. Like the General Counsel's brief here, the

court of appeals in Lowe erred when it found that the

investment newsletter in question was not entitled to the media

exemption and placed the constitutionality of that part of the

statute at issue.4-/ In Lowe, the court of appeals failed to

"capture(J the central thrust of the legislative history and

(did not] even mention(] the apparent intent of Congress to

keep the Act free of constitutional infirmities." 105 S. Ct.

at 2572. The General Counsel's brief similarly fails to

remember that the central purpose of the statute is disclosure

and that FECA was not intended to abridge freedom of the

4- In Lowe, th, question was whether the publication at
issue was a "bona fL&newsletter, 105 S. Ct. 3t 2575. Here
the General Counsel characterizes the issue as whether
Legi-Tech is a "legitimate news operation." Memorandum at 15.



press. With a complete understanding of the facts, the

Commission should easily conclude that Legi-Tech's activities

are permissible.

E. Legi-Tech's Service Is Not Sold "For the Purpose of

Soliciting Contributions or for Commercial Purposes.

The General Counsel's memorandum also appears to assert

that because Legi-Tech transmits FEC information for profit, it

is ineligible for the media exemption because it violates the

"conmmercial use" limitation in 11 C.F.R. S 104.15(c).4"" The

same discussion also appears to analyze whether Legi-Tech is

violating 2 U.S.C. S 438(a)(4) itself by using the FEC reports

"for commercial purposes." The brief states:

Two types of commercial activity fall within
the 'commercial purpose' aspect of the statute.
First is the use of the disclosure lists for
distinct, though secondary, commercial activity.
Examples of this are the sale of the lists for
use ;n obtaining magazine subscriptions or
char.cable contributions. Second is the sale of
the disclosure lists themselves, which is
inherently a commercial purpose, i.e. list
brokering. Despite the lack of legislative
history on the subject, Congress apparently
i tended both such purposes to come within the
sale or use restriction in order to protect the
individuals whose names appear on the lists. SZ'

41 Memorandum at 11-14.

42,,' id. at 7.
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There is no difference, however, between "sale of the

lists for use in obtaining magazine subscriptions" and "sale of

the disclosure lists themselves.* The General Counsel's

attempt to explain what the provision means only highlights its

vagueness. If there is no legislative history on the subject,

it is hard to see how the General Counsel can conclude that

this result is what Congress intended. In fact, the only

legislative history on the subject shows that Congress intended

only to prevent list brokering.

The General Counsel's brief finds fault with Legi-Tech

for attempting to earn a profit. It creates a distinction

between a "legitimate' news organization and a "non-media

business service" such as that offered by Legi-Tech. The

General Counsel's argument on commnercial use appears to be

closely linked to its media point; because Legi-Tech does not

offer a *legitimate" news service, it must be violating the

conmmercial use provisionA4L'

Legi-Tech has never denied that it is in business for a

profit. But surely any other news organization chat qualifies

for the exemption also intends to make money. A profit-making

motive is not equivalent to a Oconnercial use" under the

statute. Accordingly, the memorandum makes no sense when it

14/ See id. at 13-14.
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states that, for a news organization to qualify for the

exemption* "the principal purpose must be news-related.

although "a secondary purpose may be commercial."''

Newspapers transmit news and they also make money; they do not

hive primary and secondary purposes. The Washington Post has a

sports section because that Sells newspapers. To characterize

Legi-Tech as engaging in illegal activity because it offers

information that subscribers want is nonsensical.

Whatever the General Counsel's interpretation' of the

statute, its recommuendation requires facts to 'rotits view

that Legi-Tech is no more than a "computerize- list broker.*

It has none. If the General Counsel's offi.- cmsiders

customer use of the system importanit, it A- -.1Id have requested

information on actual use of the system, wnich Legi-Tech would

have gladly provided. That :nfcormation would have shown that

customeri use CCTS for all sorts of purposes that have nothing

whatever to do with list brokering -- such as preparation of

news articles; assembly of contribution profiles of particular

legislators; collection of information on legislators targeted

by particular interest groups; and other uses related to the

political process.

4 4/
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The General Counsel's argument that Legi-Tech's

selection of a target market and its performance of

demonstrations proves that CCTS is a business service is not

only ill-conceived, but contrary to precedentA-1-' The court

in PhlisPublications made clear that the solicitation of

subscribers and publicizing the content of the service "are

normal, legitimate press functions."tb In addition, under

the General Counsel's approach, the Sixth Circuit in Kelly v.-

United States, supra, should have concluded that the one-page

racing sheet was a business venture, not a newspaper.

If the Commission adopts the General Counsel's

recommendation, it will be freezing the media exemption to

those technologies available when the regulation was passed.

It will effectively bar the use of all new technologies that

will permit the disclosure information on file at the FEC to

become more freely available. Such an interpretation would

totally frustrate the intent of Congress, not only to promote

disclosure of campaign contribution information, but also to

encourage electronic dissemination of government information.

In an era when communications technologies are advancing by

leaps and bounds, there is simply no justification for

&_ " Id. at 12.

44b" 517 F. Supp. at 1313 (emphasis added).
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Itit tbut '01009 Of the electortet remain in the Dark

Agea. *iftlag throughkg after page of paper filings to

ferret out the vital eaMpaign contribution information they

III. If Interpreted To Prohibit Legi-Tech's Publication of
FERC Campaign Contribution Information, the Sale or Use
Restiction Us Unconstitutional,

The Ceneral Couusels brief tersely responds to

Legi.4Ashgs claim that the sale or use restriction in 2 U.S.C.

S 438(a)(4) would be unconstitutional if it were construed to
bar Legi-Thch from offering CCTS. It does not address

Legi-Tech's arguments, but merely contends that Ryan v.

KirkPatrick, 699 S.W.2d 215 (en banc) (1Mo. 1984), is

distinguishable because it involved a state statute which had

no media *eemtion and because the state court did not address
the FZC Act.

10e recognize that an agency is not empowered to declare

the statute it aftinisters unconstitutional. But as we said at

the outset, where there is a serious doubt about the

constitutionality of a statute, an agency is charged to find

when possible a construction of the statute that avoids the

constitutional question. E~. Crowell v. Benson, 285 U.S. 22,

62 (1932). In this case, the constitutional cloud is

particularly threatening.
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The constitutional analysis that would be applicable in

this case is straightforward. The sale or use restriction bars

time publication of a particular type of political speech. Such

a prtior restraint can be Justified only on the basis of a

compelling government interest. The only interest that can be

advanced in favor of the statute is the need for contributors

to campaigns to be protected from potential harassment by

solicitors who might misuse the information from FEC reports.

The release of names and addresses, however, is not the type of

government interest that has been held to justify such a

restraint. Moreover, the statute does not advance that

interest, because the information on the FEC reports is already

freely available to the public. in short, under the most

elemntary principles of constitutional law, this is not even a

close case; the statute would fall.

A. The Sale or Use Restriction Is a Prior Restraint on
the Expression of Political Speech.

The Supreme Court reaffirmed this month that *iwihere a

law is subjected to a colorable First Amendmen~t challenge, the

rule of rationality which will sustain legislation against

other constitutional challenges typically does not have the

same controlling force." ""~- L,: i-Tech's First Amnendment

d71 City of L~os Angeles v. Preferred Communications, Inc..
No. 85-390 (U.S. June 2, 1986), slip op. 3t p. 7.
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challenge to Section 438(a)(4) is far more than "colorable.0

Under the interpretation urged by the General Counsel* the

statute would bar Legi-Tech from publishing campaign

contribution information contained in FEC reports. As such, it

is a prior restraint on the expression of political speech.

Such a restraint is presumptively invalid and may be sustained

only under the most extraordinary circumstances. See Near v.

Minnesota, 283 U.S. 697 (1931); New York Times Co. v. Sullivan,

376 U.S. 254 (1964).

The restriction on publication imposed by the sale or

use restriction is especially suspect because it is based on

the content of the speech. The Act restrains the publication

of information from FEC reports, but no other types of

information. As the Supreme Court noted in Police Department

of the City of Chicago v. Mosle , 408 U.S. 92 (1972):

(Albove all else, the First Amendment means that
government has no power to restrict expression
because of its message, itb ideas, its subject
matter, or its content . . . Any restriction on
expressive activity because of its content would
completely undercut the "profound national
commitment to the principle that debate on public
issues should be uninhibited, robust, and
wide-open. -4,,

8/ 408 U.S. at 96, quoting New York Times Co. v. Sullivan,
376 U.S. at 270. Accord, Carey .,. Brown, 447 U.S. 455 (1980).
See also Metromedia, Inc. v. San Diego, 453 U.S. 490 (1981)
(invalidating billboard restriction that applied to
noncommercial but not commercial advertisements); Regan v.
Time, Inc., 104 S. Ct. 3262 (1984) (invalidating statute
permitting public.tion of picz-ures of U.S. securities only for

(Continued)
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The restriction on speech in this case is especially

hard to justify because the speech being restrained is

political. As the court of appeals in Legi-Tech pointedly

declared, "information about legislative proceedings, and in

particular, pending legislation, is absolutely vital to the

functioning of government and to the exercise of political

speech, which is at the core of the First Amendment." 766 F.2d

at 732. The Second Circuit sought to protect Legi-Tech's right

to publish a package of information that includes campaign

contribution -- the same package that it makes available to its

subscribers in Washington.

The prior restraint doctrine is applicable even if the

statute at issue merely punishes speech after the event. See,

e~. Landmark Communications, Inc. v. Virginia, 435 U.S. 829

(1975); Worrell Newspapers of Indiana, Inc., v. Westhafer, 739

F.2d 1219 (7th Cir. 1984). Section 438(a) will therefore

receive *the most exacting scrutiny." Smith v. Daily Mail Pub..

Co.. 447 U.S. 97, 102 (1979). "IIT]o punish the publication of

truthful information seldom can satisfy constitutional

standards." Id. The FEC cannot meet its heavy burden.

.ts' (Continued from previous page)

certain purposes); FCC v. League of Women Voters of California,
104 S. Ct. 3106 (1984) (o~verturning statute barring public
broadcasting stations from engaging in editorializing).
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B. The Sale or Use Restriction Is Justified by No

Compelling Government Interest.

The only purpose ostensibly served by the sale or use

restriction is the protection of the privacy of contributors

whose names and addresses are contained in the FEC reports. By

prohibiting the commnercial. use of information from FEC files,

the statute attempts to prevent list brokers from soliciting

individual contributors. Under no stretch of the imagination,

however, is this interest sufficient to uphold the prior

restraint on Legi-Tech's publication of this information."~-

First, the protection of names and addresses is simply

not an important governmental interest. For example, in

National Association of Retired Federal Employees v. Horner,

No. 85-1739 (D.D.C. April 28, 1986), Judge Joyce Green recently

ruled that the Office of Personnel Management could not refuse

to provide names and addresses of retired federal workers to

the National Association of Retired Federal Employees who

sought the names to solicit membership. The agency had relied

on the privacy exemption in FOIA to deny the request. See 5

U.S.C. S 552(b)(6). The court observed that "[d]isclosure of

49/ See, e~. Smith v. Daily Mail, supra (state's int-rest
in preserving anonymity of its juvenile offenders
insufficient); Oklahoma Pub. Co. v. District Court, 430 U.S.
308 (1977) (same); Cox Broadcasting Co. v. Cohn, 420 U.S. 469
(1975) (state interest in preserving anonymity of victims of
sexual assault and the right of privacy insufficient).
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names and addresses .. reveals nothing that would embarrass

the addressee." The court also rejected that contention that

retirees would find the solicitations annoying or harassing,

finding that this possibility was not sufficiently important to

warrant a finding that the privacy interests were substantial.

if the interest in protecting names dnd addresses is not even

substantial enough to prevent disclosure under the privacy

exemption to FOIA, it is hard to fathom how it can constitute

the "compelling" government interest necessary to uphold the

prior restraint imposed by Section 438(a)(4)."" '

In other contexts, the interest of individuals in

avoiding annoyaince or harassment has consistently given way to

those who seek to exercise of First Amendment rights. For

example, in Bolger v. Young Drug Products Corp., 463 U.S. 60

(1983), the Supreme Court invalidated on First Amendment

grounds a staitute barring the Postal Service from delivering

unsolicited material relating to conception prevention. Even

in the context of commercial speech, the Court rejected

entirely the notion that the statute was justified because it

shielded recipients from offensive material:

i/ See also Ditlow v. Shultz, 51.7 F.2d 166, 1.70 (D.C. Cir.
1975) (d-isclosure of names and addresses would result in less
than substantial invasion of privacy); Getmnan v. NLRB, 450 F.2d
670 (D.C. Cir. 1971) (disclosure of names and addresses would
result in relatively minor loss of privacy); Disabled Officer's
Association v. Rurnsfeld, 428 F. Supp. 454 (D.D.C. 1977), aff'd
without opinion sub nom., Disabled Officers Ass'n v. Brown, 574
F.2d 636 (D.C. Cir. 1378).
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rWe have never held that the Government itself
can shut off the flow of mailings to protect
those recipients who might potentially be
of fended. The First Amendment wdoes not permit
the government to prohibit speech as intrusive
unless the 'captive' audience cannot avoid
objectionable speech." Consolidated Edison Co.
v. Public Service Comm'n of New York, 447 U.S.,
at 542. 100 S.Ct., at 2335. Recipients of
objectionable mailings, however, may
*'effectively avoid further bombardment of their
sensibilities simply by averting their eyes.'"
Ibid., quoting Cohen v. California, 403 U.S. 15o
21, 91 S.Ct. 1780, 1786, 29 L.Ed.2d 284 (1971).
Consequently, the *short, though reqular, journey
from mail box to trash can . . . is an acceptable
burden, at least so far as the Constitution is
concerned." Lamont v. Coimmissioner of Motor
Vehicles, 269 F.Supp. 880, 883 (SDNY), summuarily
aff'd, 386 F.2d 449 (CA2 1967), cert. denied, 391
U.S. 915, 88 S.Ct. 1811, 20 L.Ed.2d 654 (1968).

463 U.S. at 72. See also Schaubeg v Citizens for a Better

Environment, 444 U.S. 620 (1980) (overturning ordinance that

prohibited door-to-door or on-street solicitation of

contributions not using seventy-five percent of their receipts

for charitable purposes); Consolidated Edison Co. v. Public

Service Commission, 447 U.S. 530 (1980) (overturning a ban by a

utility on inserts the discussed controversial issues of public

policy; offended recipients could simply dispose of the

mailings).

in considering whether the sale or use restriction is

justified by a compelling state interest, moreover, the

District Court will also consider whether the restriction

interferes with other state interests. Here, the sale or use

restriction not only directly abridges the First Amendment
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rights of those who are prevented from publishing the

information, but it undermines the interests of those who wish

to use the information from FEC reports for solicitation

purposes. In the &YAn case, for example, the Missouri Supreme

Court found that the state statute modeled on the federal

statute at issue here violated the First Amendment rights of a

political candidate who sought access to the names on the

reports so that he could solicit contributions from those who

shared his political ideology.-" In addition, the sale or

use restriction directly interferes with the disclosure intent

of the federal election laws, an interest that is itself

Ocompelling."

Even if the privacy interest in this case were entitled

to respect, Section 438(a)(4) simply does not promote the

privacy interests of contributors to federal campaigns. Other

provisions of the FECA Act ensure the public availability of

campaign contribution reports. That is the very purpose of the

carapaign contribution disclosure laws. Anyone who is

interested in the information may purchase microfilm rolls

containing the complete reports. The Commission itself has a

data base that permits computerized access to the campaign

See also National Ass'n of Retired Federal Empioyees v.
Horner. supra (public interest was served by association's
attempts to contact potential members and lobby on their
behalf).
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contribution information. It is ironic that the eastsi

both attempting to expand computerized access to its"4atabause.
while penalizing private companies that provide essentially-

identical services. Leqi-Tech's publication activitis-n Nair*

threaten the privacy interests of individual contributors than

the FEC's own direct data access program. As the court

declared in Ryan:

By placing the information in the publc domino
the state must hrve presumed that the right of
privacy gives way to public interest in this
information. Certainly the right of privacy
vanishes with the required public disclosure of
the requisite information.

669 S.W.2d at 218-19. The Ryan court added that any

*compelling interest in protecting the privacy of contributors

fades fast in the light of the publicity which the act

generates through operation of its provisions.* R4. at 217.

As the Supreme Court declared in Cox Broadcastinq C&~p v.

Cohn, 420 U.S. 469, 495-96 (1975):

[Tlhe interests in privacy fade when the
information involved already appears on the
public record. The conclusion is compelling when
viewed in terms of the First and Fourteenth
Amendments and in light of the public interest in
a vigorous press.

Those are exactly the circumstances present here. J.a'

!.-L/ In any case, there is an obvious way in which
contr-ibutors whose names appear on solicitation lists can avoid
solicitation efforts without affecting the First Amendment
rights of others. They can transfer the offensive material
"from envelope to wasebasket," Consolidated Edison Co., 447
U.S. at 542, or they can hang up the telephone.
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C. Section 438(a)(4) is constitutionally Infirm
Becauge It Is Vagu. and Overbroad.

The sale or use restriction, if challenged, would also

fall because it is subject to yet another constitutional

infirmity: it is hopelessly vague and overbroad. In the First

Amendment Area, more than elsewheri, stautory vagueness and

statutory overbreadth are constitutional vices often related

and sometimes functionally inseparable.1-JL' Where *a vague

statute vabut~sJ upon sensitive areas of basic First Amendment

freedoms" it 'operates to infilbit the exercise of (those]

freedom so"/~

The General Counsel's futile efforts to explain why the

statute bars Legi-Tech's activities demonstrate the vagueness

and overbreadth inherent in the restriction against publication

"for the purpose of solicitation or for other comumercial

purposes."m The memorandum draws a distinction between a

Obusiness servicew and *legitimate" news service, under which

only the latter type of publication may issue infor'~ation from

FEC reports. The General Counsel provides no explanation,

ILI See, e-g. NAACP V. Button, 371 U.S. 415, 423-33 (1963).

"I Grayned v. City of Rockford, 408 U1.S. 104, lfl9 (1972)0
quoting Paggett v. Bullitt, 377 U.S. 360, 377 (1964), and Cramp
v. Board of Public instruction, 368 U.S. 278, 287 (1961).
Accordingly, "[(-,xuse First Amendment freedoms need breathing
space to survive, government may regulate in the area only with
narrow specificity." NAACP V. Button, 371 U.S. at 433.
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however, how its determines when the *Primary* motive for

publication is Onews-relatedO rather than comercial, and the

regulation itself provides no guidance. It would be impossible

to dete=;inep for example, whether The Noew York Times publishes

a story because the organization seeks to publish news or

because it seeks to make a profit. Where thm, regulation

abridges fundamental First Amendment rights of speech, such

vagueness is fatal.

The provision is also overbroad in that it affects

publication that does not thzeaten the privacy interests of

individual contributors. It prohibits Legi-Tech from providing

computerized access to users who have no interest in soliciting

individuals, but who require convenient access to the

information for use in news articles, lobbying efforts, or

other purposes that have nothing to do with solicitation. The

sale or use provision therefore *does not aim specifically at

evils within the allowable area of (government) control,

but . . . sweeps within its ambit other activities that in

ordinary circumwstances constitute an exercise of freedom of

speech or of the press."""-

$5" Thornhill v. Alabama, 310 U.S. 88, 97 (1940) (voiding
statute prohibiting all picketing.)
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IV. Leqi-Teches Electronic Publication Activities &*Pplemt
the Conumisujon's Own Efforts To Provide CoMputerite4
Access to-its Data Base.

The implication of the General Counsel's proposed

recommendation is that no news service that offers an

electronic data base with all information from FEC reports and

that is sold to the public for a profit could be lawfully

published under the statute. This remarkable position,

however, would defeat the Commission's own efforts to enhance

the utility of its disclosure data base to the public through

telecommunications technology. Recognizing the inherent

limit.-Oons of paper filings, the Commission has undertaken to

provide electronic access to campaign contribution information

in its public files. In 1980, the Commission began to provide

computer tapes containing campaign finance data under the

Freedom of Information Act. The Commission has initiated a

program of remote access to portions of its disclosure data

base through a telecommunications network that is available to

state election officials. The Comumission has also developed a

program by which the public may access directly information on

the data base through requests under the Freedom of Information

Act, a service the Commission has said "will be especially
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pfIto -thoe indiviftas s groupw No orosauia"$oa

tepalatly utiliziaog aputeru"e technology.W

budget cutbacks spurtd by atow-iusa. however P' have

hiadeted the Comission's coNVUterisstion .ffbtohle "W

Coemision has had to end its service of providing coutri~d

access to information on invididual donors, "a process that

allotmd identification of major bankrollers of campa-igns and

political parties.* A" Legi-Techs private efterptiAWe

activities fill this gap, enabling the Commissiot to costinue

to perform its disclosure activities.

Congress has actively encouraged participation by

private industry in the electronic dissemination of information

from goverment agencies. In a recent report, the House

Committee on Government Operations concluded:

Electronic information syst ems offer the
opportunity to make more govermnt information
readily available to more public users. The
technology also permits goverument information to
be used in ways that are not possible when the
information is stored on paper records.

Letter from John Warren McGarry to the Honorable Glenn
English, September 30, 1985. reprinted in Electronic Collection
and Dissemination of Information by Federal Agencies. Hearings
before a Subconmaittee of the House Comittee on Government
Operations, 99th Cong., 1st Seas. (1985), pp. 534-36.

.LL'See "Faster, Cheaper. Sparser Information from the FEC,"
Washington Post, June 6, 1986, p. Al7, col. 1.

.LL/ Id.
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st A t ~ ~bc 81

a edral *Va* Should structure'an #0

prta nedrto- allows role for -the, Vrft

LgI-'?ech is fulfilling this objective by

~ I~roic information services that might otbaiwis.4

: ~.~ tkkft b* tho gv.is1 66 LA'f
A4, tvbcuoi i es. 'tba General Counsel a btief
#~lt very iqpotet Ifactors. L4gi"Tech Ad the
~hissioaabsould 'be working cooperatIvely in advanet" the

~~soto s elusion, not looking heads in an adversial

~*toersywhich the Commission will ultimately loe

UI, 50 2ed leg. 52706) (1p. 12idcae he0h

govermnt should look f irst to private sources,, where
available, to provide the comaercial goods and services Abodedby the government to act on the public's behalf# particularly
when cost comparisons indicate that private performance will bethe most economical." Id. at 52,736. The agency also observed
that 0(tlhe use of up-to-date information technology offers
opportunities to improve the management of government programs,
and access to, and dissemination of, government information.0
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1 eul4et that,* because

*~ingService does saot

Att oioSs tz*d from publishing,

toktiton from PUC repottw. i~?tetfal ly suggest that the

dost 00~ut too ttm 'thet. A comparison of the
lates asi he tin for Osimilar communications*

**X..P.4~h * ~ iWe btod doubt thatLeiTch

~*ft~etW pt ion. The General Counsel

aipl e.0111ilwt A~ a Mut -by the, court of appealsv directly

"#*~ iat. that Tsegi-Theb Wan organ of the press for purposes
"W ft cait notst oincn it Ignore the legions of cases

tht191Sttt~ue rs t inulatedolyi limited

tiltasnft et- sot proeat Ui
Ithee t th 'Cmmsion adopts the Gemeralk~~ ~ e tstrUs the statute Will be cheileaged

in ce6ct- *a 47-40 t-e ptior restraint that sev s o

esaLlnggoerinet interest. Surely the preferable oqftemse

is to-eona that Legl-techs activities qualify for the
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ttully requelst that the General

tC~dation and that the

basis Of-that modified

ii initiative -- dismiss this matter.

Respectfully submitted,

a CO~ D. Soler
Thomas J.- Casey
Terrence J. Leahy

KlUTZO LEVINO COMN FERIS
GLOYSKY and POPEO, P.C.

1825 Eye Streets UN.
Suite 1201
Washington, D.C. 20006
(202) 293-0500

Attorneys for Respondent
Legi-Tech, Inc.
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BEFORE THE FEDERAL ELECTION COMMISSION
OF THE UNITED STATES OF AMERICA

In the Matter of)

LEGI-TECH* INC.

M%'.iR NO. 2094Z

SUPPLEMENTAL SUBMISSION OF RESPONDENT

Respondent Legi-Tech, Inc. submits this supplemental

pleading to bring to the Conmmission's attention the ruling of

the United States Court of Appeals for the District of Columbia

Circuit in National Republican Congressional Committee v.

Leqi-Tech Corporation, No. 85-6037 (D.C. Cir. July 15, 1986).

As Legi-Tech previously informed the Cornnfission, this case

involved an attempt by the National Republican Congressional

Comnittee to enjoin Legi-Tech's publication of information from

FEC reports on the ground that such publication violated the

copyright laws. In yesterday's decision, the court of appeals,

invoking the doctri. of primary jurisdiction, annc-'nced that

it would defer its consideration of that case pending a ruling

by the Commwission in this proceeding.

The court's opinion, a copy of which is attached, is

entirely consistent with Legi-Tech's submission of June 23,

1986. The court's analysis dictates that the Commission adopt



a narrow reading of the sale or use restriction in 2 U.S.C.

S 438(a)(4) and dismiss 4his matter. The court made plain that

the media exception should be broadly construed to permit

publication of information from campaign contribution reports

on f ile wiLt h t he Commi ss ion:

Thus, NRCC's copyright action must fail if
Legi-Tech's use of FEC reports is authorized by
FECA. NotwitChstanding NRCC's arguments to the
contrary, we conclude that FECA is ambiguous
with resp-ct to whether commercial activity like
Legi-Tech z- Tracking Service is Prot~r1c-,. The
statutory proscription Of Lcse ef pubi;: -ampaign
contribution reports for osclicitin,,
contributions or for coinercial p-%o .--
arguably applies to any indiiriduf. A
organization that sells infL-rrra+._. *c. obtained
from FEC renorts for a profit, -l ing
Legi-Tech. Such an expan -_ivo,., - retation,

N.however, wcild bar riew: apP'zi .ither
commercial pjr-Veyur3 s new.; publishing the
information cont-3ined in thos.' .;ports under any
circumpstances. S',c4, r &esult would obviously
impede, if noDt erti!,-'Ly frustrate, the
underlying purpose of the disclosure provisions
of FECA. See Buckley v. Valeo, 424 U.S.l,1
66-68, 78, 82 (1976); see also S. Rep. No. 689,
93rd Cong., 2d Sess. 1-2 (1974). In enacting
FECA, Congress sought "to promote full
disclozure of campaigr.-oriented spending to
insure both th3 reality and the appearance of

N. the purity and openness of the federal election
process." Buckliey, 424 UJ.S. at 78 (footnote
omitted). We are most reluctant to construe an
exception to the FECA discl.)sure requirements so
broadly as to vitiate the more general statutory
mandate DE public disclosure.

Moreover, the legislA tivWe history o-f the
"corurrercial purposes" pro:viso3 unequivocally
indicates th3t Congress intended a narrower
proscription01. In particular, the brief history
or rte 'o~~ilpurposes" floor amendment
.-eveals th( - it was intended to protect campaign
contrib:.t.)rs fL r -" the barraqe of solicitations

__ I _
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they would receive if "list brokers" were
allowed to sell donor lists on file at the FEC.
117 Cong. Rec. 30,057-58 (1971). The sponsor of
the amendment, Senator Bellmon, expressly
indicated that it would not prohibit newspapers
from publishing lists of contributors. Id. at
30,058; see also FEC Advisory Opinion 78;
C arnjaig _Use of Expenditure Information, Fed.
Election Camp. Fin. Guide (CCII) S 5530 (1980)
("The prevention of list brokering, not the
suppression of financialI information, is the
purpose of 2 U.S.C. § 438(a)(4) and [the
implementing regulation of the Commission].")
Senator Cannon, a co-sponsor of FECA, accepted
the amendment, noting that it had "a laudable
objective" but questioning how effectively it
could be enforced. 117 Cong. Rec. at 30,057.

Slip op. at pp. 6-7.

The court was concerned not only that a broad reading of

the sale or use restrict-ion would defeat the disclosure purpose

of he taute-'but also that such an interpretation would

raise serious constitutional problems because of its

restriction on rights of speech and press. L1 Concurring with

the decision to hold the case in abeyance, Judge Wright

explicitly cautioned the Commrission to avoid treading on

&Leg.L-Tech's First Amendment rights:

[Iln deciding the scope of the FECA ban on
cormercial exploitation, the FEC should remain
cognizant of the important an%,. troubjing First
Amendment implications raised by any
construction of the statute tChat bars the use of
the information at issue in this case by
organizations such as Legi-Tech.

-See Legi-Tech's Jurne 23, 1986 SubmPission at., pp. 17-23.

- See 1d at 42-53.
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Concurring Opinion, at p. 1.

To be sure, the court indicated that the Comm~ission

should have the first opportunity to interpret its own statute

and that the court would await a decision by the Commission as

to whether Legi-Tech's activities are proscribed by FECA.1',*

However, where the agencyos interpretation of a statute places

its constitutionality in question, a court will often make its

own judgment to avoid an unconstitutional (and necessarily

irrational) interpretation. This was exactly the approach of

the Supreme Court in Lowe v. Securities and Exchange

Commission, 105 S. Ct. 2557 (1985), discussed in Legi-Tech's

earlier submission and decided after Chevron. "In cases where

N.the policy of constitutional avoidance must be considered...

the administrative construction cannot be decisive." Id. at

2576 (White, J., concurring), citing United States v. Clark,
co

445 U.S. 23, 33 n.10 (1980). Accordingly, the Commission

should be aware that any decision adverse to Legi-Tech will be

cr subject to rigorous judicial scrutiny.

N. In sum, the court's decision makes it more apparent than

ever th3t the General Counsel's proposed recommnendation should

be rejected. At a minimum, the court's opinion will require

the Commission to address the *important and troubling" First

1 ' See Chevron, U.S.A., Inc. v. NRDC, 467 U.S. 837 (1984).
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Amendment issues raised as a result of this investigation -

issues that were ignored in the General Counsel's proposed

recommendation. As Legi-Tech explained at length in its

earlier submrissions, its activities are wholly consistent with

FECA. An interpretation of the sale or use provision that bars

Legi-Tech from publishing campaign contribution informa-tion

will place that portion of the statute in serious

constitutional jeopardy. Accordingly, Legi-Tech respectfully

reiterates its request that this matter be dismissed.

Respectfully submitted,

Bruce D. Sokler
Thomas J. Casey
Terrence J. Leahy

MINTZ, LEVIN, COHN, FERRIS
co~ GLOVSKY and POPEO, P.C.

1825 Eye Street, N.W.
Suite 1201
Washington, D.C. 20006
(202) 293-0500

Attorneys for Respondent
Legi-Tech, Inc.

Dated: July 16, 1986

1895m/1898m
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Neek. This opiaou t Isubject to formal reviion before publiono
is the VIW~wW Reporter or U.S.App.D.C. Up.rtb Usr are requeted
%* 89efth Cw Qk of any foraW errors in order that corrections may be
amie befor. the bound volume go to prom.
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No. 85-6037

NATIONAL REPUBLICAN CONGRESSIONAL COMMInTTE,
an unincorporated association, et &L, APPELLANTS

V.

LEGi-TECH CORPORATION

No. 854041

NATIONAL REPUBLICAN CONGRESSIONAL COxMrmIE,
an unincorporated association, et al., APPELLANTS
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LEG 1-TEC H CORPORATION

Appeals from the United States District Court
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(Civil Action No. 85-08106)
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Jan W. Ba ran, with whom Bru~ce G. Joseph and Carl

R. Frank were on the brief, for appellants.

Bruce D. Sokier, with whom Thomas J. Casey and
Terrence J. Leahy. were on the brief, for appellee.

Before: STARR and SILBERMAN, Circuit Judges and
WRIGHT, Senior Cirruit Judge.

Opinion fo~r the Court filed by Circuit ]iidge STARR.

Concurringz .pinion filed by Senior Cfrcu't Judge
WRIGHT.

STARR. C~irr' it J.7dqc: This i-: an appeal from the
District Court's iudgmert dismnissing the copyright in-
fri ngement and common-law -misappropriation action
filed by the National Republican Congressional Commit-

tee 'RCC or Committee 1 against Legi-Tech Corpora-
tion for the copying. adaption and distribution of cam-
paign contribution information on public file at the Fed-
eral Election CommiSsion FEC or Commission ). Be-
cause this ca~ze pre-zEr,2 -Ius: that fa-1s within the

primry risUc~nuf he F10 inerp~.:the Federal
Elc~o ai:I.Act: FE:--A we -.s~ e considera-

tion rf !!,;i -zi until% , t- Ccm> .as had an
opportun.-y to express-;' its views con :he FEICA .Ssu,.e.

I
The National Republican Congressional ronimittee is

a non-profit. political association that supports Republi-
can Party candidates for election to the United States
House of Representatives. NRCC's primary activ.ity is
f~indraising. Its principal business ass-;et i4sis list of
donors, created through an expensive and 'aborious proc-
eSS of targeting and soliciting likely contributors

Pub. L. No. 92-225, 86 Stat. 3 (1971) (cu.rrent amended
version principally codified at 2 U.S.C. 1zQ 431455 (1982)).
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FECA requires the Committee to file with the Com-
mission a list of the name!- and addresses of all contribu-
tors who donated more than $200 in any year. 2 U.S.C.
9 434 (b) 13) A 1 (1982). The Commission, in turn, has
a statutory obligation to make these lists promptly avail-
able for public inspection and copying, subject only to
,he limitation "that any information copied from such
reports or statements may not be sold or used by any
person for the purpose of soliciting contributions or for
i.ommt'rkal purposes." 2 U.S.C. 438 (a 1 '4' 1982).

Legi-Tech Corp. c~ollects and transmits legislative and
political information to subscribers over telecommunica-
tion facilities, so as to make large amounts of informa-
tion accessible in a convenient, computerized form. When
Legi-Tech began operations in 1981, it offered its services
in California and New York. providing summaries of
state legislation, recorded votes on bills and attendance
records of state legislators. Legi-Tech's clients included
newspapers, political parties, lobbyists, corporations, local
govermmnens. state agencies and trade associations. At
the rey:es- -,f newspip r cletLegi-Tech added to its
data I) -A hlcl avil e -orrrati , concerning politi-
cal cotir7 sto state leg;;-!a,--z.

In 191_5. Legi-Tech decided to expard its electronic in-
formation services to include public data concerning the
federal government. The Campaign Contribution Track-
ing S15ervice 'CCTS or Tracking Service,. which is the
Subject of this litigation, provides subscribers with com-
puter access to all campaign contribution reports on file
at the FEC.3 The software on the CCTS system permits

'The "commercial purposesi" prohibition does not apply tothe use of "the name and address of any political committee
to solicit contributions from Such commn~rittee.Pt 2 U.S.C.
§ 438(a) (4) (1982).

3 In add'ton, Legi-Tech supplements the data availablefrom the 1-:2 C by including the phone numbers for about halfthe donors listed in FEC reports.
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information to be requested in a wide variety of formats
and thus enables customers to target their searches ac-
cording to their specific needs.'

In September 1985, NRCC learned of Legi-Tech's plans
to offer the Tracking Service and include as part of its
data base the Committee's donor lists on file at the
Commission. NRCC promptly so,,ght a copyright regis-
tration for its FEC donor lists. After some hesitation,
the Copyright Office issued certificates of registration
while noting "the Office's uncertainty a,&-,.I desire for ju-
dicial guidance on the copyrigh+tability of compilations
of data." Joint Record Excerpts #JRE' at 67. On Sep-
tember 27. 1985, NRCC filed suit in federal district court
against Legi-Tech. seeking relief under both the federal
Copyright A ct and the common law of misappropriation.

On October 15, 1985, the District Court issued an
oral ruling denying NRCC's motion for preliminary in-

I'D jimctive relief. The District Court concluded that "[i]t
would totally frustrate the Federal Election Campaign
Act . . -tn avoid diSclosure by copyrighting the very facts
that are reqrired to be filed in tlne public -interest." JRE
at 9-10. A week later, upon thne partifes' sZtipulation, the
District Cour-t issut-d a final judgment reecting all the
Comm ittee's claims. On October 24, 19S; 5, the Committee
filed a complaint with the Federal Election Commission

D~ concerning Legi-Tech's Tracking Service. The next day,
NRCC appealed the District Court's order to this court.

Before us. the Committee argues at leneth that the
District Court erred in concluding that FECA authorizes
Legi-Tech's challenged activity. Sce Brief for Appellant
at iii. 2. 13-19, 24-25. 28-30: Reply Brief for Appellant

" Legi-Tech includes a warning on its sales materials and
data base informing customners of the solicitation- and
commercial-purposes prohibition contained in FECA.

--------------------
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at 1-2, 4.5, 18-22. Appellant seeks to persuade us that
Legi-Tech's commercial use of donor lists filed with the
Commission not only is unauthorized but is in fact ex-
pressly prohibited by FECA. In making this argument.
the Committee relie-5, among other thincs. upon the lan-
guage, legislative histor'. and underlyving purpose of
FECA and the reguiations and deciszions of the Com-
mission interpreting !hat stlatute. NRCC would have us
decide that whatever !ieense -,, copy is provided by
FECA. the statute clear-ly proscr'ibes Legi-Teeh's "whole-
,zale eomm.ercal vory i n&. Brief for Appellant at 19.

We are unc.)nvi ncpd. h ,we. er. tht ere is no risk
that .cc'pyrigir-' prc-tec-.i.-n of NR(CC's; compilations

is inconsc-tent with :he FECA.- Rep'% Brief for Ap-
pellant at 4-5. The language of FECA plainly evrinces,
Congress' intent that campaign contribution reports on
file with the FEC be "available for public inspection.
and copying." 2 U.S.C. 14 438 1a 4,. Inasmuch as Con-
gress expressly provided, in FECA for public dissemina-
tion of the precise *T-pe of compilation at issue here, the
provisions ,z f the Co-Jnvrig ,t Act relied upon by NRCC.
dealir-z ;ki~h c~.. ~ grr7. utbe construed
in a acc.,-=-" ,- 3a--E- Fedleral Election
Carnpa*'cn Ac-.~ '~r Y M' Co. t,. Untited
.St a t. 1322 US. 1'l 1iCC 11944,~p- ~ terms pre-
vail over the .,~a n t-e Samre or an, :rer statute which
o)therwis;e mi ,- e controllinz." cit-aion omitted) ).
Such an interpretat.ion ot he Copyright Act seems par-
ticularly jiuStified in light of the eq~uitable doctrine of
fair which permits3 limitation --n copyright "for
purpos.- such as criticism. comment:. 'andl news report-

iz-17 U',.C. 1107 1952,* Fia?.ial Inforrna-
rJ:c. "-. Mo1 -od 's !".i.estrors 5-tr:'e I'c,71 F.2d

5)01. 507-0S 2.Cir. 19S4i; T'he fair use doctrine
a ers a moans ?f lbalancing th-e exclusive right of a copy-

rrtholder wi-h -th-e n7ub',:c'S in'.res: ;n dissemination of
information affecting areas Ji universal concern.
I titations omitted ..
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Thus, NRCC's copyright action must fail if Legi-Tech's
use of FEC reports is authorized by FECA2' Notwith-
standing NRCC's arguments to the contrary, we conclude
that FECA is ambiguous with respect to whether com-mercial activity like Legi-Tech's Tracking Service isprotected. The statutory proscription of use of publiccampaig-n contribution repors for "soliciting contribu-
tions or for commercial purposes" arguably applies to anyindividual or organization that sels information obtainedIrom FEC repor: s for a profit, including Legi-Tech. Suchan expansive interpjretation. however, would bar news-papers and other commercial purve~yors of news from pub-lishing the information contained in those reports underany, circumstances. Stich a result would obviously impede,if not entirely frustrate, the underlying purpose of thedsclosure provisions of FECA. See Buckley r. Valeo,424 U.S. 1. 66-68. 78, '-2 11976 :see also S. Rep. No.669, 93d Cong., 2d Sess. 1-2 11974). In enacting FECA.Congress sought "to promote full disclosure of campaign-oriented spending to insure both the reality and the ap-pearance of tire purity and opennes;s of the federal elec-tion prcces-." B?u'Z !cy, -124 U S. a- 7S 1footrnote omritted'.

We are om:re1.ac~a-* to cr -'r,.,e an exctp~ion tothFECA dicequ irtn. z broa" as to vitiatethe mire genrra. stts yr ~Of pciblic disclos_;ure.
Moreover, the legislative history of the "commercialpurposes" proviso unequivocally indicates that Congressintended a narrower proscription. In particular, thebrief history of the "commercial purposes" floor amend-ment reveals that it was intended to protect campaigncontributors from the barrage of solicitations they wouldreceive if "list brokers" were allowed to sell donor listson file at the FEC. 117 Cong. Rec. 30,057-58 119711.The sponsor o~f the amendment. S-enator Beilmon. ex-pressly indicated that it would not prohibit newspapers

I NRCC's common-law misappropriation action would, a,fo?*tl .ori, also fa".
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from publishing lists of contributors. Id. at 3tJ,058; see
also FEC Advisory Opinion '78: Campaign Use of Ex-
pensditure lnfor-matiofl, FED. ELECTION CAMP. FIN. GUIDE
I CCH) § 5530 11980' 11"The prevention of list broker-
ing, not the suppression of financial information, is the
purpose of 2 U.S.C. § 438(1a) 141 and fLthe implementing
regulation of the Commission I ."'. Senator Cannon. a
cup-sponsor of FEC A. accepted the amendment. noting
thait it had "a laudable object~i~e" but questioning how
effectively it could be enforced. 117 Cong. Rec. at 30,057.

Based on our examninat ion of the legislative h istory of
the proviso and the general purpose of FECA as a whole.
we understand Congress -o have "left a gap for the

FC1tfllindtrmining what commercial activities

fall within the proviso's prohibition "actively akin to that
of a list broker' and what commercial activity is not
proscribed 1activ-ityv akin to that of a newspaper,. Chev-
ron, U.S.A. Inc. t. Natural Resources De *fense CounciL,
Inc.. 467 U.S. 937. 843 i19S4 1 see also FEC v. Dermo-
'-ratic Sera-t-rizl Campaign Comnmittee. 454 U.S. 27, 37

198 '.Urle th.e e c~c1~trE.a court may not
subsctitue its .rrsrc~ f a statutiory provision for
a reasr-ab>' bnepe;i y the agency charged with
adminizte-i'g the Sratwet. Che-rciv, 467 U.S. at 844;
Democratic Seratorial Campaign Comnmittee. 4154 U.S.
at 39.

The Commission has not yet squarely addressed the
status under FECA of services like CCtS. More gen-
erally, the Commission has promulgated a regulation
stating that

The use of informnation, which is copied or other-
wise obtained from repors filed 1 with the FEC], in
newspapers, magazines, books or other similar com-

muniatios i perissble as long as the principal

purpose of such communications is not :o communi-
cate any contributor information listed on such re-
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ports for the purpose of soliciting contributions or
for other commercial purposes.

11 C.F.R. 1 104.15(c) (1985).
At this juncture, it is unclear to us whether Legi-

Tech's activities are protected by this regulation. The
record before us fails to identify the subscribers to
Legi-Tech's new Tracking Service. Furthermore, we do
not know whether the FEC would deem Legi-Tech's corn-
municateInns to be "similar" to those of a newspaper or
how the FEC would apply its "principai purpose"9 test
to these facts. In light of the deference that must be
accorded the FEC's interpretation of its own statute
' and indeed its own regulation), any attempt on our part
to resolve the present controversy would require judicial
speculation as to the Commission's views.

To be sure. the Copyright Act povi1es i.~swith a basis
for resolving this controversy. Buc it is also wall settled
that "courts may route the threshold decision as i-i cer-
tain issues to the agency charged with primary respon-
sibility for governmental supervision or control of the
particular industry or activity involved." Port of Boston
Marine Termbi~a! A ssociation v.. Rederiakti'-bolaget Trans-
atlantic, 400 U.S. 62, 68 (1970) (citations omitted).
Considerations of uniformity in the application of law,
efficient use of judicial resources, and appropriate def-
erence to Congress' mandate to the FEC combine to lead
us here to invoke the equitable doctrine of primary juris-
diction and stay our hand until the FEC has had an
opportunity to speak to this question. See generofp
Nader n' A4llegheny Airlines, Inc., 426 U.S. 290p 303404
'1976 1, United States v. Western Pacifwe Railroad Co.,
352 U.S. 59, 63-65 (1956) ; 4 K. Davis, Admsinistrative
Law Treatise, Ch. 22 (2d ed. 1983). Our limited review
function is not rationally exercised by attempting to pre-
dict how the FEC would resolve this matter, see Far
East Conference v. United States, 342 U.S. 570, 574.75
11952), especially when the identical controvers is al-



9

ready pending t at NRCC's behest) before the Commia-
sion, see FPC v. Louiiaa Power & Light Co., 406 U.S.
621, 847 (1972). More important, our decision to post-
pone consideration is warranted in light of Congress' ex-
plicit decision to vest the Commission with "primary
jurisdiction" over civil enforcement of FECA.8 Buckley,
424 U.S. at 112 n.153 (citing 2 U.S.C. I 437c(b)); e
Democratic Sewmtoril Cam;7jign Committee, 454 U.S.
at 37; cf. Unuited States r'. Philadphis NatiorAl Bank,
374 U.S. 321, 353 (1963) (primary jurisdiction "requires
judicial abstention in cases where protection of the integ
rity of a regulatory scl'eme dictates preliminary resort
to the agency which administers the scheme" (citations
omitted) ). Under these circumstances, we see no reason
not to heed the salutary principle that "statutes agencies
administer should be interpreted by the agencies before
the courts interpret them."' 4 K. Davis, eupru, £ 22:5, at
95 (emphasis deleted) .'

Finally. Legi-Tech contends that we may pretermit the
FECA issue entirely because the NRCC's donor lists are
in Legi-Tech's view, en~tirely outside the protections af-
forded by the Copyright Act As the Copyright Office
itself observed, however. the copyright ability of compila-

0 All civil actions to enforce FECA are subject to initial de-
termination by the Commission. 2 U.S.C. ii 437c(b) (1),
437d (e) (1982).

' If we were to decide the FECA issue now, it might be
argued that the judiciary would thereby preclude the Commis-
sion from adopting a contrary but reasonable interpretation
of the statute that it is charged with administering. We ob.-
viously need not address or decide this issue, but merely note
that such a preclusion would arguably violate the spirit, if not
the letter, of Chevrom, Alternatively, if the Commission were
free to reject our interpretation and proceeded to do so, the
untoward result would be the inconsistent application of
FECA. Cf. Far Eastern Co,,ference. 342 U.S. at 574 (judicial
deferenice to agency's primary jurisdiction seure f(ulni-
formity and consistency in the regulation of business entruste
to a particular agency").



"M
lmd"t. b a hbuasw w at deaw mc

has dhided 000 t and enm~osai~8~

F-2d 128 (th Or lo) amh~gtn of cise hsIbgthS-Lum - frNOtr to AspM); ~ g
watos Si~if 75 PMat 34?(7 ulgep~

titus~o oatssadeopta h amu 7b
data). We bellem it =nwise to add yet ao ther yok tothe trrent copyright __phm wham "- dulto ft
lsae may pro"e entv*yuncuay

We therefo MWk this ase In abeyance pendig anoporunty for the FEZC to inerre the "comereaj
puross"pmls an applie to Lei Tech' Trackin

so Orvwa

* v.if the F3t'" euitof NRCCvs ainukhate
comphitals to provide much antl" wnterprebiIt b psiblethaMh F3C% view em tihe malte might beg edIse

t mog an M sdhg Pima S.. a uAsC. I 4M7(a) (183).

I

- 77



that th& cem should be held in abeyancepedg
Flederal Election Cm~lns(E)ltrrttmo
the Federal Elctob Cmpin c (FECA). I wi~

sepraely hwevrto noti two iam Of speoa Mew&.
Firtindeidng the scope of the FECA ban on cow

mercial epotinthe FEC should remaincgn
of the important and troubling lFirstAmn et S
plicatlons, raised by any constructon of the statute tt
barn the use of the Information at issue in this cas JW
organizations such as Legi-Tech.

Second, I am troubled by the implication that the Na.
tional Republican cmela Committee (NRCC) am
pursu its coyih eeisat the sam time it Pus.
sow its administrative runedle under FECA. In wt,
Ing the requiremnmts for administrative review of &2qW
violations of FECA, Congress migh well have thW
that the newly-mueted scheme would be the ex" i
remedial scheme, with which to enforc the sticre 4C
FECA. See 2 U.S.C. I 487d (e). If we And tA I f
NRCC may nonetheless pursue its copyright claim in
federal court regardless of its administrative 1rPMs i
we would have effectively crated a private enfa -eq1
scheme. Whether Congress intended to permit su& p$.
vat. enforcement seem doubtful in light of the ""l

liittinson liability Imposed by the Act So #L
I 437g(a) (6) (A) (ci" penalty limted to PW i~dwf

amount df the cotiuinor epniuel~
the violation); id g 487g(a) (6) (C) (civil pFEW
willful Vidatoslmtdo$1,0 or 200% st
amount of the contribution or epniueinvole i~b,
violation).

This issue, however,, need not be confronted ty.
court at this point. Should theComsina de 1
appeile' use of the lists is not barred by the &

comercalexploitation prohibition, the court nee a*t
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October 22, 1986

Charles N. Steele, Esquire C3
General Counsel -

Federal Election Commission
Washington, D.C. 20463

Re: Legi-frech, Inc., MU! No. 2094

Dear Hr. Steele:

I appreciate your permitting us the opportunity to
discuss in person the issues raised by the Federal Election
Comission's investigation of the Washington On-Line Service
operated by my client Legi-Tech, Inc. I understand that you
are concerned that Washington On-Line does not possess the
traditional attributes of a 'newspaper,' and therefore may not
qualify for the media exemption to the commercial sale or use
restriction in the FEC Act. You are also concerned that
declining to enforce the statute against Legi-'fech would hinder
your enforcement efforts against list brokers, because parties
could asoert in subsequent proceedings that it is difficult to
differentiate Legi-Tech's services from those of traditional
list brokers.

In this letter, we attempt to respond to those
concerns. First, we discuss the most recent statement by
Congress of what the *news media* include, in the closely
related context of the Freedom of Information Act. Second, we
focus in greater detail on why the services and operations of
Washington on-Line in fact resemble those of a traditional news
medium, not a list broker.

I. Congress Has Recently Stated that the News Media include
Organizations Such as Legi-Tech.

The anti-drug omnibus bill just passed by Congress
(H.R. 5484) would permit members of the 'news media* to pay
reduced fees for materials requested under the Freedom of
Information Act, but would deny this irivilege to those who
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seek the information for 4 'ommercial use* .1 The bill to
particularly relevant to the rEC Act, not Only because It 4404
Virtually the same lasPOa" at Issue here, but also because It
confronts the problem of access by private entities to
government informtat, and broadly endorses such access for
the news media. Noteower, like the rEC Act, l01A *nodies
potentially conflicting policies of disclosure and
conf identiality.

The legislative history of the bill, particularly the
explanatory statmnats by Its sponsors, ake clear that
Lgi-'Tecb and Other eleCtoic publishers ar# *news media' for
the purpose of qualifying for reduced lOIA fees. The statemnt
of Representative English, Chairman of the louse Subcomitt*6
on Government Information, Justice and Agriculture of the Douse
Committee on Government information,, merits quotation at length:

no definition of 'news media' has been
included In the bill. it is difficult to write a
compehnsilve definition. 'Ntes media* obviously
Includes traditional mewpapers such as the
Washington Poet# 3eM York Time Daily Oklahomea
and Journal of Comet"a, Similarly, magazines,
newsletters; televioior, radio, and other
broadcastersl and book publishers also
automatically qualify as traditional news media.
Reporters, columnists, and writers whose work is
published in any of these outlets also qualify.

The purpose of low fees for the news media is
to further the availability of non-exempt
information in government files to the public.
Therefore, other vendors of information from

See the Freedom of information Reform Act of 1966,
Sre4rite~in 132 Cong. Rec. H 11233-34 (agency l01A regulations

pTT"oe that 'fees shall be limited to reasonable
standard charges for document duplication when records are not
sought for commercial use and the request is made by an
educational or noncommercial scientific institution, Whose
purpose is scholarly or scientific research; or a
representative of the news media . .. )
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agency files to public users also qualify as news
media, even thoughi the means of dissemination may
not include standard newspaper or magazine
formats. For example, a comnuterized information
service tha p rovi des subscribers with access to
informaIon obtained from the government
qualifies as news media because the services
furthiers [sic]I the availability of government
information to the public in the sane way that a
traditional newspaper does. Requests from tMee
other information vendors whose dissemination
functions are similar to that of newspapers and
broadcasters Must be treated in the same fashion.

The bill provides that most favorable fee
provision for those in the information
dissemination business because the use of FOIA
for public dissemination of information in
government files is in the public interest. Wide
dissemination of government information supRets
public knowledge and oversight of government
activities. The fact that a newsap,
publisher, information vendor, or author seeks. to
make a p rof it through publcation does not afoEct
the public interest nature of the disclosure.

The republication or dissemination of
government information by a private concern is in
the public interest just as much as the original
distribution by the agency th~at prepared the
information. The public benefits directly from
broader availability of the information. In
addition, the private dissemination actually
saves tne government effort and money that would
otherwise oe expended in providing the
information to the public. In short, therefore,
disseminating information is not intended to be a
commtrcial use under the bill.

This broad understanding of *news media' will
allow information to be readily disclosed by an
agency whenever a newspaper or other news media
has determined that there is an interest in the
information. The FOIA is intended to foster the
free marKet in ideas and information. Nonexempt
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govervlrent information compiled at taxpayers
expense should be widely available so that the
benefits of the information can be shared. Easy
and inexpensive access to government informtion
by news media will prevent agencies from
monopolizing information distribution and from
controlling public debate in any vay, This is
also the policy behind the tirovision of the
Copyright Act that prevents the government from
copyrighting information.

132 Cong. Rec. H 9464 (daily ed. Oct. 8, 1986) (remacks o--'.
English) (emphasis added). Another sponsor of the bill,
Senator Leahy, made similar remarks, and added:

It is critical that the phrase *representative -fr
the news media' be broadly interpreted if te ~:
is to work as expected. As new techalogiee
expand, there are new methods of communication4
which disseminate information to people through
mediL other than traditional pritt or broadcast
media, and these entities should be considered as
'representatives of the news media.' . . . in
fact, any p2erson or organization which rEglarly
publshes or disseminates information to the
p~ublic, whether in print or elect ronica3l l

shold Ualifjx for waiTvers as a 'representative
of the media.w

132 Cong. Rec. S 14298 (daily ed. Sept. 30, 1986) (remarks of
Sen. Leahy). (Excerpts from the legislative history are
attached as Exhibit A.)

These statements remove any doubt that (1) Legi-Tech
will qualify as unews media' for the purposes of the FOIA
amendments; (2) the fact that Legi-Tech earns a profit from
sale of its service does not affect its right either to obtain
the information or to disseminate it further, and does not
constitute a 'commercial use'; and (3) Congress believes that
tne wide dissemination of government information substantially
promotes the public interest and in fact saves government
resources that would otherwise have to be devoted to the same
efforts. This recent congressional action constitutes relevant
authority on which to base a recommendation of no probable
cause, and we suggest that the General Counsel should revisit
the Legi-Tecn issue in light of it.
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II. Washington on-Line Is More Like a Newspaper than

a List Broker

A. Legi-Tech's Services

Traditional newspapers contain a variety of features and
information, whereas one could expect that list brokers would
sell only lists of names, addresses, and related information.
In this regard, Legi-Tecnls service Washington On-Line is far
more like a newspaper than a list broker. In fact, federal
campaign contribution information constitutes only a small
segment of the total package of services offered by the company.

As we have described in earlier Submissions, Legi-Tech
is in the business of collecting legislative and political
information and disseminating it to Subscribers over
telecommunications facilities. Its services are essentially
the same in Sacramento, Albany and Washington. Legi-Tech
employees gather legislative information, including the text of
legislation, votes, and legislative calendars. They also
collect campaign contribution information available for public
inspection pursuant to state and federal campaign disclosure
laws. This information is input into a data base for
subscriber use. Like readers of newspapers or other
periodicals, a Legi-Tech subscriber selects, from among many
pieces of information, only that data in which the subscriber
is particularly interested.

Washington On-Line offers an array of federal
information services to subscribers, including not only
campaign contribution data but other legislative information
services designed to keep up-to-date those following Lh.e
legislative process. Washington on-Line's four services
include: (1) Congressional Bill Text Tracking; (2)
Congressional Bill Tracking; (3) Congressional Vote Tracking;
and (4) Congressional Contribution Tracking. These services
may be purchased individually, or as a package at a discount.
Tne Bill Tracking and Bill Text Tracking Services cost $3500
each for a year's unlimited access. The Congressional Vote
Tracking System is $3000, and the Campaign Contribution
Tracking System is $4000. one year's access to all of the
services may be purchased for $9000. Each of these services is
described below.
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vote TracKing. The Vote Tracking System permits
subscribers to use their personal computers or word processors
to review every recorded floor or committee vote of Congress
and to analyze the performance of any legi.slator, or group of
legislators, since the beginning of the current Congress.
Among other features, Vote Tracking enables subscrijers to
create voting profiles, to calculate automatically the
percentage of the time any member supported or opposed a
particular position, or to create a comprenensive vote review.
Users can also quickly discover legislators' absentee
records. In this respect, Washington On-Line's service
combines the features of the Congressional Record and the
periodical Congressional Quarterly, yet is able to deliver the
same information, and more, far more efficiently than the
printed publications.

Users of Vote Tracking nave access to information from
Federal Election Commission reports. Subsc-ribers can determine
every PAC contribution a particular legislator nas received
since 1983. A subscriber has the ability to compare directly
votes on legislation witn PAC contributions. Some journalist
subscribers have used Washington On-LJine precisely for this
purpose. See *Sen. D'Amato Wins Wall Street's Favor--and
Contributions.* Thne Wall Street Journal, Sept. 25, 1986, pp. 1,
10 (analyzing senator's contributions from securities firms;
Legi-Tecn's Washington On-Line SerLvice identified as source of
campaign contribution information) (attacned as Exhibit B).

Bill TracKing. 3i11 TraCKing offers subscribers the
ability to obtain electronically stat us reports on a piece of
leigslation, showing where tne Dill is sitting in the
legislature; action reports, providing a complete legislative
nistary of every bill; calendars, snowing the current committee
and floor schedules, as well as fiture calendars and committee
schedules; official summaries of every oill, with Lexis-like
Key word searcning tniat permni-s t..e user to find any word or
pnrase mentioned in any sumnary in tttw systen; and
sponsor./co-sponsor reports, wnucn list senators nd
representatives alpnabetically or crronologically, with the
dates tney signed on to a part icular )ill. 9i11 Tracking also
permits users to c-reate computerized Dill files that organize
information in a manner most_ iseful rto crne customer.

3iI11 ext. Bill -,ext ptirmits suoscribers to obtain
instantly an up-to-date copy,, of every Dill and resolution
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introduced before tne current congress. Ry using word or
phrase searcnes, s3utsribers can locate every piece of
legislation that refers to a particular topic. Thus, this
service is equivalent to a legislative 'newspaper,* updatead
daily, thiat contains tn-e latest%- versions of pending legislation.
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dffe rent ifom -;-e Wiil Stre Jou rnalI'Is Stock market
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campaign contribution information obtained from Federal
Election Commission files. This is a far cry from the mere
distribution of lists for profit.

Thus, in terms of the depth and breadth of the
information that it makes available to its subscribers, it is
difficult to see how Washington On-Line could be characterized
as simply a list broker.

B. Marketing

Newspapers rely heavily on extended subscriptions as a
primary source of revenue. List brokers, presumably, would be
more dependent on solitary sales of collections of names and
addresses. in this category again, Washington On-Line is far
closer to a traditional news medium than a list broker. it
offers its subscriberps unlimited access to the information on
its data base for one year, at a rather Substantial price. it
would be cheaper, in fact, for a list broker to purchase the
data ne needs directly from the FEC, such as through microfilm
purchases or through copying of FEC records, than it would for
him to pay thousands of dollars for a Washington On-Line
subscription. Because the names of substantial contributors
are not likely to chlange very Much over time, there would be
little point in a broker having a continuou6 subscription to
the company's service.

This difference also suggests the real value of
Washington On-ILine to subscribers: it is not the simple
acquisition of names and addresses, but the ability to compare
that information to the legislative information that is also on
the system, and to identify trends and consequences in tne
legislative process. The attractiveness of the system also
lies in its ability to create personalized files that may be
updated continuously as legislative events occur. That is why
Gucn tr-aditional news organizations as the Wall Street Journal,
Cox Communications, the Los Angeles Times, and the Chicago
Trioune, all subscribe to the service. The continuous updating
of information is a newpaper-liKe feature that is not liKely to
oe present in a list oroKering situation.

C. Staff and opera.-ions

The make-up of W4ashington On-Line's staff is very
si-nildr to tnat of a news organization. The staff is broken
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down into sales and news sides. The news segment consists of
over twenty legislative specialists whose job it is to gather
legislative and political information, check it for acc..uracy,
and input it as quickly as possible into the company's data
base. Their role does not consist simply of the collection and
sale of FEC lists.

In order to gather information for tne Campaign
Contribution Tracking Service, Washington On-Line receives tne
publicly available microfilm reports prepared for the FEC.
During a normal weeK, Washington On-Line receives an average of
7500 pages; in peak periods, the number of pages can run up to
40,000.

The news staff tnen separates tne reports and enters
!N information from tne summary page of eacn report into the

Legi-Tecn computer. A keypunching firm is nired to process the
- schedules of receipts and disbarsements. Receipts and

disbursements information is available within one to two days
of the entry of the summary pages. The reports are returned
from keypunching in the form of computer tapes, which are
loaded into the system's computer. The news staff undertakes

* internal verification programs to ensure accuracy. The staff
also Keeps hard copies of reports.

Wasnington On-Line also provides a variety of other
services for its clients ta re often associated witn

N traditional n~ews media. F'or example, it, distributes a
subscriber newsletter that deszr..ioes new freatures on the system
and suggests new ways of making use of tne Legi-Tech data
base. These newsletters contain related political information
of interest to its target audience -- for example, dates of
upcoming election primaries. Copies of the most recent
su')scrioer newsletters are enClosed as -vxnioit C.,

We al~so wisn to reiterite and empni."Size tne fact that
Legi-7ecn nas already oeen cidssified as a press organization.
The Second Circuit specifically found tnat Legi-Tech is an
'organ ofE tne press' tnat exerc-ises First Amendment rights.
Legi-Tec-n, I-Tnc. v. Keiper, '166 728 (2d Cir. 1985). TIni1s
statement was not dictum, sin~ce tne Second Circuit's entire
opinion is an analysis of wnetner tne stati;, law cnfallenged in
tnat case violated Legi-Teen's F'irst Amendment right of freedoam
of tne press. TeCourt's 'ioliina was oased on Legi-Tecn's
news serv'ices in ,ipw y, nc -- otrito the statement
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in the General Counsel's orief -- are no different from those
it provides in Washington. The D.C. Circuit opinion in tne
NRCC case in no way undercuts that hiolding; indeed, a fair
reading of that opinion is that the Court was suggesting to tne
Commission that it conclude that Legi-T1ecn qualifies for the
mnedia exemption, because that resultwolprotth
disclo'sure- purpose underlying the FEC Act. (Copies of the two
decisions are enclosed as TExhibits D) and E.) WIe note also that
tne settlement in the Second Circuit case deskcribed Legi-Tech
as a 'member of the press' entitled to press passes. To the
extent that the General Counsel is concerned that a decision
favoraole to Legi-Tecn here would be cited by list brokers in
tne fitare to justify conduct foroidden oy tne statute, we
lount tnat any list 0 raKer would ne aole to cite federal court
of appeals precedent s,:uareiy in its favor.

III. Conclusici.

Wasnington On-Line is the archtp f h e

electronic punlisner. Its campaign contribution data base
cannot! be viewed in isolation, but only in tne context of the
wide variety of othner legislative and political news features
tnat are also availsole to system suoscrioers. Surely if the
Wasnington Post cnose ta rep-Int in a Special supplement all
EEC campaign contrioution ,nformation, it would qualify for the
media exemption. That result snould also hold here, where
Legi-Tech's news -3ervices, marketing features, and operations
all r1esenr)le thJ~ose of a tradi tional news organiization,. not a
Si st D roker .k2/

The issue facing the Commission 13 no4 to apply an
exemption from tne commercial t!se provision tnat the agency
itself. created f:'r tne specifi.. purpose of providing breathing
o f or 7, e dI a o)rganizations exercising their F'irst Amendment
J" ;ts ;. Tnt- cou rts-: nave 3 1 -_ai s~ n an - nave f ound thmat

It We n a,>t- r e e st-ei ;J4 d ane fron re sa ff -iS to iCh
I eat ur,-s of Wasn ino -o n O-n ' - Se Vic3±e rO:3 that it is no

-~or :nn ~ istr'roerio se~ic. Te st aff nowever, has
,i tn Lis n o sicn advice. ~ere-iain -4il~ing !L: Jiscuss wct\5 of

,i- tn!e ,erv.,ce toCSiCwnat_ -e~r re-_servat ions th--e
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Legi-Tecn is indeed such a news medium. Co~ngress has now
joined them, directing that for-profit prIvate electronic
publishers that transmit information obtained from the
government be consi.dered news media. We respectfully urge the
General Counsel to respect these findings and to recommend to
the Commission that it make no finding of probable cause and
dismiss the complaint.

if you have any questions about any of tnese points or
would like further information, please do not hesitate to call.

Since rely,

Thomas '.-casey

PEnclosu res

2225m/2235.m
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_ n .- rrin 0.; :,s pezto:3 r hemanner fee a* ~ ~ -'-f P.uh n azenry program affec~ the CUa

- -A r-q:er hslkely to ceontrbute esaIm;
to uoi-unde-sring if tne would

* . .-. - '-a: ~ >'sdLs n!,'A e-por charg'
* - - . ~s~g-f agenc) cpert:-s. n. ands r

-.... 7 :;c -o. "or on..tfa~s
- - -... .~''Wh~r sfe: orothrsie:cn. Th~rr r .7 -.ar-:e data Or, paOr prk-eent oP- 2S h

n mC~ :.r..e.e regardies 3f its dntor t!7r f.rA Inz-' 'p~m-~m-!~~'1gom- s. 3 t-er znther p:rosiCor, Of the F'OIA f:rst o;.............g':,m.g m--. S.- C',a fcr a fee satter E.'en £ wmnmer- Q'esteOf 70~~is ~.-%'.7 We-"'7 :,al er ' -an q .Cfy% for a fee L&:.,r -f the iH.sR.- - 9~9-r-60 'n ea~ir is t but a comnierical ro- iLngeC.-no- !-. of gcoe'-er a5nmc:es ----ter seans inforrranon about a ccr- ment- - ~-~-m--. e ". '- nforrnal.on is ea- ;w! .c 'or a2n-ct normvnLy be able to me-ct the made7-: 7, a! ' Ls or Mit of te sandarm' each-- - :"'-ng r-",1'- l a;. e *t'*. A0 r tnfeea.p andardt,,at is su- MutI I
. - .faic--.' ~o;,i. ~ -rs-.: ~ .-e n-&a fe aa:,'-r stsindard ,jnrela

age full and complete diaelosrt of in.
ation in the possession of the l~ern

t that does not require withhIlfta for
bli or private interest. The now stan.
Is spei'ically intended to make It eser
iore requesters especially noneeoUnewr.
requesters, to quality for fee wait-erg.
oine who Qualifies under the extgf
dard will also Qualify under the new
uage.
e requirement that the informtion
'contribute significantly- to pisbil un-

landing should be objectively ested.
example. In Better Goi'e'inymea Assorts
v. Department of Ste. 780 P.2d 96
Cir. 1956). a public interest organiza.

sought access to Information about the
ey spent by U.S. embassies entertaining
ng dignitaries. The State Department
"e to grant a fee waiver. but this is pre-

Y the sort of information that would
fy for a fee waiver under both the ex-
I and the new standard.
e phrase "operations and activities of
governmnent" should be broadly con-
d. It can encompass requests for histor-
locuments and for information relating
reign policy and national defense. Also,
cies; deal with private entities on a wide
iof regulatory enforcement. procure-
.and other activities. Records which ii-

late that relationship in~dicate how the
cy is carrying out its mission. It may be
sible to understand an agey's act it i-

ir operations unless records submitted
lowe being regrulated or othemwise at-

Sby agency policies are avaiia ;lc
records submiutted to an agency can

fy for a fee waiter when disclosure of
nfdorniation relects on agency ope-r-
sand act it.itites.
deletion of the curr-ent language re-

ig fee waivers only whe-n *furnsh:m-g
nformation can be considered as pri-
y benefiting the general public- is in.

dto emphasuse tha a request can
'y for a fee wavier even if the Issue is~
f interest to the public-at-larg. Pitbtc
,standing is enhanced when informna-
s disclosed to the subset of the public
intereste&l concerned. or affected by a
"War act-on or matter.

bill Includes several general llxn:ta
on the imposition of fees by agencies.
)urpose of these limittations La to pro-
agencies from usig Procedural plots
fees to discourage requesters or dela
sclosure of information-
t. fee schedules can only prov ide for
,covery of direct casts of search. dupii

.or ret iew. This is the current h:ra.
xtended to include the newly pernt;'
arges for ret tea costs.
rnd. no fee may be charged if the ,
uiss of collecting and processing of !.

lowable under the POIA are likely -
or exceed the amount of the fep. F
le. a request for a 110 page doeurin,
not be charged s be1-s r,
"are applicable to tru- f rst 100 pa. --

te charges for the ret-a. rung ten pa.
norrially be waited zt er this ;)r...:

d, exterpt for requests for comnerf .
-at are subject to review charges, an-
Smay not charge any reque'.ter .:

'st 'Iao hours of search time or for-e
ne hundred pages of duplication A -
r mnay not fNe mul!3ple reques.s a-
xme tune each seeking portions of :t
locurnent solely tn order to avoid pa-
of all fees However. if requests a.-
more than thirty calendar day% atpam-'
req uest must be treated separa:
le requests filed at the same utm.-

te~d matters cannot be treated as, ;
rpe,-est for Purposes of this pro,. is..!.S:nglIe

orto

r s. . '-fLil in OrIer to en-
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FriTrh. on1 agency ra. rritrv aJdanrp hoped that the Govefr-"t Operations C.r-

04*l"W'nt Of &r)Y fr tiriess '"ne rfglli'%ter ta mite. would be able to P'esent such legisla
Orio-kollly faled o pa to" n S 'ce n .cr I,-t*e Houte trs year '-e chairman anf&- * A .9 of' Unixis tlli aaterrv nua ;tit rmirii-d Ia. 0"'c, e negct-a!,ons '-voiving out stat

t 'Lefe l~l o.r4 t-A S;.5( ., t it,-' -een*,a-ves of the Zi)ep:ar?ment of jus
~ 'nft'St lt, t,;r ni-ri ), r 1, w,~ I-e tepess. and I:tXc 'er-SI 2roups

l~~ *-0IT)41'! rt,~ %,I AS CPV.i*$pd I- t5 nlpgct a

-~ de'i-esefi~-.~e -.. t. 2 ~ i' t~i ,;e bf')e 5 dln' s''' bs
ra.~ pr'. ~C . 5Ct C C A t te J.s.e Dec

.4% no r, t o fron Otner exe:_-.' tanch ageri
-- c-ag~ae S.r-i_,. -*, -- Ic ',e ti arid'* e st -tee Jecie,

itf - , c C' O c)zee' t a :' 'Sive re4orYn
.a'~~~ or. c,.- jiCm , s1-:ad 1 'c 'e a-- r-o Go~ern

A- of a ~ : j. nq-- - Oret 3-s C- -Ceo_-ed to '44 U' S C I7( tA A''k % 4 1ii HS . F ''. S.' " YzS yw-
* r .o ~ C~ar1~~". at C(N~t vhp1-. a a~ce ce" "c e'a~

s rrtsar'arp Co rt-4 i".' mdi'c

.'~ri 4- 4A of tb'.- F1-OA be ' ". -er ''4E an-C fe-31~
*-t. ~d- riot ie-,: ish a ;;*,- f' tm'iIt , el "W -e 0!*'e' ', w ass Ibelor,

L_.1r.:aj'?y the s'at,;te go.er,:-:-g the t"e e,~: ' sessD-
U :Lbra"Y of Medic:rne. 42 V'S C "eFe'' -;- c A-! amer-o
q~ ' ~1982 s s t ro li-e, ral tO mo r q ~ :z!tfv 5 ed Ile' A-.~ Abus A
ri~ ew MOIA subParagrcph A mcer Abuco~aea:dese tAch

t."r. * discu_-ison of feets for lrc,ern.nn
eanm be found in House Report 1at .IS:- a* e,-4,,e-,ent int

i59,) a t.:rr. is incorpcora'.ed hcu-e .. it P-'5'3'"a- . asr-Essf--e' anid warve
* '-~~ ~'.rerene o -s C" a-. c,- A -ecest '""--c" ar-efdl1" a-.: action brought b3 a r(-u-tnr re. -e's lade tte- '-e- 4' c iuse anxLa Uc te wai'.er of fees. tne court sh~CSe-a-e -zn._-Sas :: oe Cer *he past5* 'r~nne the. matter de noteo. except that ycas tel s_'--a- t~e c:visioms. con.-

' -i r s revita of the m~atter shalt be e: I- be:esa1 lsa

-. ,;ttof therr a fre 'he :cr ts cTt.d ae ec'- s?*c~:~tfrto

c ex'rges e arepndfen 'a.derwn pon es etr we a e-eaea--
a". bf whette a ere a.(d osherttt -a De~ C'e-.'oas:' e :-ho ev'- e

-A- , it :S arp,1(. t t tat1 te effups 0t . ::",a -S '^c os'' 5 'C 8 tseC,) a1:-. -:k t si or e ~-ru c fee wap fr o s c Stbsecl.c- a' wa s 'e aw :e - c: e - *n
r*"13 tire uc'.m of t FCIA b byr~xs a!-he ''* o'ed.-s-' a r'

IL f-! 1. An .n brn?,r a1 ter' -sesfn-rac :on
t:- -. o it of V-,r !es ifroups an t - N' cV o ~c-a'fce e-" ,s!- yand

d.'- -r'ossuii1re aJci a f e s !e~'z-

V -ro 'DEsS !_:Seax-w a~ay a' a,' seern :-; as e-se-et a10- e S t-.nS-t heLn oth _'he by ea red 'ace. we'''-e- -:dsa2 ~ ~ ~ ~ ~ ~ ~~3, a S~e icct' waas ncuedaedm! s 1 c ' 'ea'--:' e. - '
"r ~eie" ,ommefr-,al Actpse ma ae.s3e 'e :O'-e' ~ nr

a, e a rtst ofu t'ehuar eveIfthies taap aees ':'- sea- -; a!s vea

~es' c!ee ec' :d. ~a cea'- 3* 'Cowas Zude
an* - e' -c te cN ,.4nhied arewre'- s t'e! !P3' ':o'-- Ze' -i k"* ear

ell !:03.: ---e ~- ~ a^ t-Ye's an ' s- 2iws n

s_. -e z
- - -*!-*:,r -4

a.-:e-: -s 2:Za: esc
is "3- -Z-

::--oe es '~. ~ s.~'- : ~ . - : a 07 '~: ~, a^

a:' a. -cciea I" '' - "Z " t 'e s :-

7's"se a-,e'a a-c - s - ''csz - Es a. z :"'e- to a '
7,eassc"-:3. w'~ *'"s.' V at'"" 3'0 :z - a-- seo

0' ewenc ,e ' !and ao'e-t ' '~ ~e ' teitt es ad-ae
IhCt~ av e~e a s -,t'a"' : -e w s- a ers~1~
a-;4~'e~,e a-'.nc h c w~e :- s""'~ e'ea ae

-e assc'z'"ens are *?r asee _za - a1: :-s"c'.:
'sj-e~zce'eecaO-&- :I1 A" -- o'e.-

I.

I.

1
if

Ii

2

I

I

I
I
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H 9465
was rnrjcdat the eviJ of the 981h Con.
9gess

Section 18C4 prc'vdes two effective dates
S ection 1802 wi: tak~e e!"ct upon enactmeol
anid w711 apply to at! pe'nd-q requests and fit.
gation Section !803 *111 lake effect 90 days
afte: en act-e-t except that the autrity to
,ssae regu4aoons *wi te e 4ect've upon 61180
nerit anil a! swC1' regulat ons must be promui.
pated *itrir ?0 davs of en'actment, in Sdi
.,on. secton 1803 wilt apply to atl recuests
and .itgati!o- :crding K0 days after xillict-
,nent. excep! tinal review -ca'ges mnay not be
ap~$etc before the effective date or before tt*
agency has fna'iy issjeo ts regutationis

To, c?-a 'a" of the Subccommittee onl Gov-
ern)r-e~t T''to.t,e genieman from
0*14ahcr-a Mr ENLS; thas already pro'vid-
ed to I',* ".x-se a ietaiied explanation of w.c
tion 18C13 tl' -ew fee and k.e waiver provi.
siors Before cCEM.-Iu'4 *'t*, a detated exota-
nat~on of tile 'a* erforcernent record provt-
54oriS COPntnedC 11" Sec!,f 1802 t would like
to c-r"O'nemd an~d con'glatlate oim for h-s
700o, *vo' ' the Art.g Abuse Act geerw-
aily For t,,e past 4 years. *e ,as in ajrjion
to oveset'g Ve coe'at on of the Freed.D' c-
trllorma:.oon Act. coraduc'ed regular orvers.gr
of the exectve bran~ch's efforts to mterdtci
drig sftxuggle' Like mhe Freedom of !"oirm.
tiori Act. Ife e~cwt to inte'ctct dr!4 sm9gers
raises ,aiiraer of cor-,ovetsat ?s~eS At
t""ies we have disagreed on horw best to ad-
Cress, a-4 resolve thocse cortroversis. but his
uttamate goats have beer, worthy of sugpoofi
Soo I zc'n9,atu1ate ! 'rn and I hope that h
Zormgre'ss *1ll ecacl 11his !Pg station.

O%,S '-F .A^ E%F71CE%E%1'TZ~~
&MEC0E '4 1" UE(O OF ftC'0MAI,

&C' Z%<'SZ:i 4A C' -E %eS ACT
* e~ -~ 91 S$&

Vv of !",e r'es 'or adjustm-'ent of '?-e
P':)vec'-s of !re F'eedcm o f tjr-Aore Act
who"cl a'4ect t,1e ",anadmg of req~uests for mrfof -
frato- lal-*a -ed !'y 4w enforcemenit agen-
c-es :tN-es f-omr tithe :ooncerns exoressod ty
Fede-a, Bureau of i-ves*gat-ofi Director W-.
, ';a Aets'e' "n co'-g-,ess~onaJ testmoN that
1"e aza1 rs ext-otlec ty organied crw hgujres

t~--- o iea- wtett' thy" are targe's
of irves*,;atv~e 3* e'fo'cemet actNntes as
*ell as *.he rae'-t:es of informants.

~'-ie sc-e hav dtspued the *te-t z
such ac'- N~ 1 :s cear trat strict n'az
w!" : e lors of !*,e act can. in ce*an !tE,",

:'c"stacesc-eate pvot',ems for iaw er
I-' :e'-ent a;e-ces - te,-,s of tr at; tti
co'Ci,,jt resttgatlcr's and1 protect the de'-
C' 'ral ' ~ an-endrerts to the F'ee
jc- ofr0rac Act co-tamned in, the A-

~ A~5p A' are 1ened tC o?~ai
'Ie- -: , t- a* e'o-rei-t

sc-cc~i ci-e FDIA to .od *Y the sc,'
~ ' ~1~" ~fa* enforcernent recc-y>

cc':', :e -,,:a -!erp'ela!c-s a-d a
N :c-g"s; .- tent *,!, resp -.t to
a~'.s -.IE ii--ons!,a,,N t rl -'a
t ~ ~a-" ''~10scicsire

te~'- ' ! rcse a; -n-s ,~~

* ca A ': ce ev:e.-!on ex~latried bie,-,*
t-a:p:c- *n secton 10 of S 7.'4

;:C-. F A 'eomlegtiatfir wht pa'--
*eSe-a'e %tt was ",ot acted ucon ir

-:,e -g -e 7-1 Conqress The -c 3-

I



V SPtember JO. 1.986 *NG RSSIONAL RECORD - SE&
Tigid~g he ubslt~onofcoul1d their disclosure would Interfere with a interreaawnably be expected to** for cii. law enforcement proceeding thewould- in several of the subpar&. aiader exemption ab)(74A), and there inetraphit In 1 bi7), as well an the change si reason to believe that the subject of FBI;n language tLA lik lude State. local. and 'le inmestigation or proceeding is not f ied!ciov.im agewai'% and prltate Install 11At- of its pen~dency. While the and.Wir~ Athin the meaning of "conf~den is thus able to prevent a tipoff dwCi,..L So.urqre tinder subparagrapt,s - .r.--s%6arory activity to sumeont' b)4 I~74D). Its uu'nr'!t ions were that ir r,,.ng 'he FOIA to find out if such &c. Ai~'hinstant-, !he proposed rharg-i' L s un'3'-rway. its author'ty to do pro:i1-for:. !-nziaz stbstaitiall re Ls n -arro~aly drawn and ekiselY car t.) %)f:r#'t e'urrent ilidiial ar'tIrpretataros . r*dIt cannot, for example suanPand -Ao-uld not a'r.iRalter tte :ef t.e to acknowledge req ues ted are sr-,armng of the affected pro i'sio'-i - tcrt under this authority ulest's The:!%o-r prat-tii Rpgyilcaiori What t!,.- -lie -. .-nr'is concern a criminal. rather courtarrndment tuen ii to give the ager, :n~an c,,, ,!. law enforcement proeeedU~l ac-krand*' ror~'s %ome c'ommonsenw~ J.' andJ Aoud ftr.'jdy be exempt from dis- roor"inin applying the provtsions ,f tr!tu;e nf cemenption I~t.4I-o1*1 Pexflp~p9fl5 I mik Unanimous ror' t) A, Moreov'er. Lts aithor~ty to DCrt' t the CRS r~emorandurns to' rpf.se to icknouledge such nor~s 546 FSin the RWORID folloiking r-:.- -flder th'is proiIion exists only so plyinremark Yng as tho'rt is reason to believe that eralTh.- PRESIDING OFFCER. Wth. - s,..bl!",- of the proceeding is rot ine~ot~e-' ion It is so ordered. aware of its existence. Th=s the provi. Isew. P~ti x sion cg:'.es agencies no new subst.;'at:'e% so'1~802 of HR 5484 amendz ~~holdmng authority, su"~ it de*s nforF( I ~A %n t hat criminal law enf orce- not apply to records Lhat arz-* not a;-frnren tIg4fl'iE4.S. inl certain CI1iu- ready exerrpt from dic-casure. and ito ns~nrs at' not required to acknos "-a ouXi not be aiilable to an agertic. rnentP-go thy' existence of records concey-. 1%hen there is reason to believe thate nr,-.g an ongoing and undisclosed cnmi- .. e subjec of an trnvestigation or pro- Goven-al inv.estigation: informant recoris : i~n s aware of its pendency
't-a~n aan d u de an inf r m a t T -.? second circurnstarw e w here an7-ar'ue or persoral identifer: or. c'ass-. iznyIs not required to sckn', edge'ed 'rods f th FB petainng O " eistence of specific requestedl doe- _'.,reig'n intelligence, counterlnte ~ ~t ocrsFI eussfr~:genco.e or international tertorism :r.- '-wmrant r~cords maintained by a th e a'es"t:zat ions. in respoils to a POIA '~trir i n a! la w enforcement agencv evist eQ u est 

de nmomn'naecrpmT'his Provision permits criminal '.nde an cfrinsnm rpro -l~~r~foru~emerit auhriis nI ''r.tifier. The authority Prrorided age nc.rn-foaces to atoii conimigd n- suscto 18O2a~t2. however. au hostanes o aoldconfrmtg d to thow instaxces ina'cast~gatorv status of specific iflCL.. I*"e re',,ie~s for such informant rpcord-s~~~a..s ~ ~ ~ ~ . frormd'~sa esodr. a !hird party who spec~fica.. yFfOIA requosts. It is a narrow ard e's he b the informant1,t stttr auho4t fo cr:,ter y T1'ec satuoryautoriy fr cirnn.; -i-.e Dr ;)er-'onal :der'afier Mr'or.101A 'P. *Q emen agencies to act or .. e3 ag-rc- r,-st acknowledge th i#< "5tr'.f .pl tat an agency mal. -r nton Pxtsterce of such r-trt, "-r 'rt ,r deny the existe, t'nt z:ormn'ts status as an .t f-m't V:'reto answer the FO'A: a t ha been officially ccfrtc~o~~>- "a wi harm C'f~L~ IT, re:erring 11o a similar provtsion n id!,-r an FCOIA exemiption.- 7cd74 't Serite Judiriary C'ornrrn.-74 1 -1Ll F2I fi)O, a 1 143 ,DC C! , nted thie obv~ious limitations of ge.r82.eTntPtilhppz v !4 54#3 F _1d exv'. :,:on a 1itnoratv tlh:is:-o!9 l1#12DC Cir. 1976 
_1'~ MarA.h~F dera hateP i- 

T!, t,
.. . e~t P.'--" s. an ag-i".. 

F! r,,y, ~ , ~Ft.'i. c 'e ' f 'he e X: ! ,In -7nar: s rna..uie or per-iorna. d'-n:. er -,:"r ro Mr!c 07Vrc I. 
ID ~rtr "b~e re

as. it-.-r 1fk.a

-. o" rrv. _a-,.t-d ni I2' A - P L: pr-
ina''.- at 'Aich cr.!mt,i, - nh ex'rtt that tne .::. u''

.je toackno*. Ledge t he - f!mu~p pryc~~~dnri:~'i rf--
.st-n( recird in re!,ponset an ;;C:A Lpte K t f,:--;t part of t!;18 u a, I!t~-u f _, I araizrap1h a, 3 pt-rntts ronronf,rma. A rpThe fis (ircumsvtarwt- W-'. ! . on of -v i. es .igatkor% : of spe- ru ti..rder paragraph ,1) of subs-ect..7 i Lfc .nL- C,. r ~ *rt .rm>r rr. s agt'riies- to refuset. a.~ x,, At .!u't 1%\ es rf,'garct.riz r- *,zn ea~e 'tt 'A24 . itc of re 012. * 2 t b... act r, p 'r.,~..

w -

S 11297
na&ional terrorismi. But at11

F'BI no nte% suabstantiv~e witlilhuk.
aut hority sax-e it %pplies oly tW
records tha&t are properly cIlai
as nat ~nal s.-curv~y in format ion
therefore, alreadyv exempt from

osure ptirsuu,ato exempt loll
)of the FOIA_

Ptirv actions pita suant to t~lg'se
tsionvi. like aercy deterinati~ons
t h ol d arCk notaledeed records par -
tto subseetion (', of the FOIA,
aubcrt to de nc~o :,tdicial rse
marnr in Ahich the Fedleral

.s 9-1l review agzenry refusals to
at~eir r deny Ine PNIaSipaice of

s1 hai al'-"ad bee-n A-ell estab-
i in Gardeis v CIA, 58Q F 2d 1100i

Ctr 1982' a-id P t:.uPr v CIA,
2d IW19 DC C:r 19746' 11, ap-

g these new pcsin the Fi,i.
wir1 yt should fello'w the prco14d.
utiines in Giarde'.% and Phillipt.

s important to nllte !hat the pro-
is in seton 18012 regarding la-
cement r'CoMr4. were der-tte(d
a 0a.' t'" which 'Ras the subjce -t
'g tiations betw--n the Drpar*-

uft Justice &rid ,,e House Go-_
ernz Opea~no-s Su.'iiteon

rn! In-rato istioe and
i.lkire eir!.er 2~ year D.:-
r'urr Uf these p noolt:or"S. n

.rrenr-t azrred 'tt-: :rt,;7
Vt:or as nc- wr'-ded b

ouiret.:-Pr *ha! a

rre o! rreq-.esteJ
J in (ever FOIA -

ri t:, The Sen.ate adL'piz
!or!at :te ;l-:under-,

tne arneri'Lr--s spcrsort that,

Sre"' .is '.e ru.'es goc.'-7
2.i'~" t~tr~mrder the EGIA

aaz-nt,% Ls t*'t~ to prom.
.c I: hf- 'h

r' d e.- Ialitang prot'ed-.-
sh,)r o~'rr.: ng R;k-
'.l-cK.: ~- .av.-cior 7--d '.;c

A:t P f
r;!- : ,,r p~-- ~ oa---A:
~r-.ai l e i,.t- A tw ry.

L4& ,C 3 - iar.a ciaxv'-s r

o-s rnartor

-e F X~ jr ~t'u -t~s 1_~a,
e*J secorl cateizfr;

r, rr a -o'-sor-Azon may oe pr,I. r)e 'o- oinimerv.,al e -A . ,, 'o,
iete-Ter 1a'i chrst rate tnm:
s or a iifferer~t fee ct:
i-,ft-urn r-n* indi iduialr

c~-T (-.ip may n~ot be-
Io be *or cr rrimerc,ai tus#

nil 't- rfE-urs,- sligg.--'
r'aeof ci-'cur-- "

"%k . -, -
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tained from the Ot~iernment Is not a primarily in the commercial Interest to t~eo~rne,-cal use. of the requester. This is a change in case

ReVIew Costs include only the direct the current fee waiver language and is v. Dr osts Incurred during the initial exam- specifically intended to overturn the (D.Ctnation of a docum-rent for the pur- January 1983 Justice Department fee sougposes of deft -m-nrin-g whether the doc- %iaiver guidelines. Embirrrnts mu,,; be disclosed. Review It is important to reaffirm that fee us~nrcts are not itfes~c*d to include anv .xai%-(rs play a substantial role in the dignco'ts irncuri-ed in i--o isusues of effective use of the MOIA, and they mati'-sw and po':,y that mnay be rni -ed in should be liberally granted to all re- waiv~he cut.,rse of prc~ - -, n a rt-quest. questers other than those who are shouSecond. whtin rec4ords are not SOu~ght commercial users. bill.for commerc,,al u -- an'd are rc-uested A major problem identified d'iring Alb (a) an educat~nn al or noncomnier- our earlier Judicary Committee Near- erati-.stl -,cientific i~s.~~ oepur- irigs on 101IA legislation was the fact menPose is scholla'-y or- .sceteitiftc re'search, *.iat the 1983 Department of Justice Agetor ibi a representatie of the neas gideline~s cornstruing the -prlmarily a ru,n ied~a. fees shall be '.n-.itted to rea~sna be'nefiting tegnrlubw lsiproc
ble standard hA-rgrs for document du- guagre took an unduly restrictiv-e &,P recoplcation A reqt'-es* made by a proft's- proac?, to the legislation. This ap- ticn_-or or ohr mrernber of the proft-aio- proach u~sciii~ "-~eSnt availR. staff of an edducational or noncom- Judiciary Committee when it reported ble tmcrrial scicntiftc institution should be out S. 774 in the last Congress. and it tiI')resured to h.-been made by the has also been criticized by the House ac i n'izo~tation. A ref4-.tst by a reporter or C'otierriment Operations Committee in readothcr perscn afV..'ated with a newspa- .,,s report on H.R. 4862. which recently corn,..r. mraraz-e. t, -: isinon or radio sta- passed the House. By making a change In*,on, or other ettythat is in the buisi- in the statutory' standard for fee waiv-r-&s of p-jb!:9h.ng or otherwise dis- frs. our intention is to repudiate the'crMinating information to the p-jblc 1983 Department of Justice guidelinesa
Qua!.fies under this provision. on fee waivers and to enact a broaderGo-

The bll prc.-d-%s the most fa~or-abe and more precise stan-'ard which will emirT-,.e pro%-Lsion fo:r those, in the ir-forrna- make it easier for r-ncornmerical re- %ques,-2n dissernin,ton business because quests to get waivers.Ifithe use of the MOIA for pubiic dis- The requirement that ! . disclosureItSs.-ruration of .-fovinaton in Gov.ern- be 'likely to contribute signif icantly to tcmn nt files is in t he public interest. The public understanding of the operations howfact that a rieaspaper or a publisher or activities of the Government is to ame
-see~ks to make a profit through publ.- be liberally construed in favor of wawv- "acat:on does not affe-ct the pub't&c inter- ers for noncommercial requesters. We t hat

e~z rat"re of the information dic~remi- do not mean that waviters are appro- 9iaiatu.It is cr~t.cal that the phnrase priate only for items of compelling pectresert:ae of the news rried:a- be public interest at a given time, such as cigtt-oadly iner;rete-d if thie act is to art-cies that are being prominentlylghK 6, f~ ex-.,, !ed, As n e-A; t ec hr. o o g.es covered in the news media, Nor are we reItrre~--- ar-e new methods of aying that the information sought cs1
a :ch d. ssernznate Lnm rst. standing alone, provide a com- the I-pe.-througlh rn-dia p!,te and thorough understanding of agen.

~;-Tt'a'-a nal pr:nt or bt-oad- !ne i&ssue. Rat.her, we intend that agen- fe
V t-'~ a r -een~e io c--es %~ill grant fee waivers when they quesSdas represcnta-txes c-f rere,.%e requests for many categories of ;nfor

-- a a~ d-e d:a 't !'- ai;on. -e or- :nforynation that contribute to public ernrrtn~.3;~' ;'~-mraiaotes or pcri- understanding ;n any meaningful way it'
N -- i ' aj4 -r n to carryu-g o,-t e't-n if the requester is seeking only'a A

r -- ns C-.-!.y Arnt-rican 1hmitt-d amnount of information and u a
271Zr.* C 'C" C3 o-e rnag- e,.(n if the request covers only one est

e cr Con- ..- Ro-s-oo's are reprt-- facet of an issue. As one court put it.des
- ..xt - e r--'. '-'v a. e'tn a single document can substantialy mat.

a.~ -.. orgai m:aons enrich 'he public domain." Eudeyi v. Puti'* ~ol. rl.a -- a -- ~an ca.b- CIA, 478 F. Supp, 1!75 1178 D.D C. affec
- ' --- p#t-s-on 1978-,mt

.. 0 Nor ii,. %e mt-an that a walier is a--
* :~-~ -- -~ . n. -) prtaeor:. if the requester in-encs tV'

- C -'~ n~ntethe requested inforyna- ai-ni
.1.~~ a .,n '.-* ~-- d- o the public Our demnoc- P C-

'A A d7i C-t'tni on at Kno Irgl -of s

A. :.-- .s charg.-abip to A%
.-tr tft \sa.,t-d or reduced Jf

.r'of nf :iormat,on I.; in tte
b '-t b.caSe it LS akrliv to

*t-h - '~t- -ai'to pt..c un-
! ~eoptra~c-.sor ,tr-

* ;and p-;ibh understanding of the
'Pferatruns or actt~es of Gov ernmnt

izrtally enhanced eiery time that a
S. Iile c:!,zt'n uses the MOIA to obta~n
rt-cords %htch help that person under-
z- anid % hat Gover~nent is doing on an

,;ine of concern to that person.
It is important for agencies to ad-

mi-nister this new statutory standard
.n an ob ' ect:ve manner and should not
rt:%y or, !te:r owin. subirectinie view as to

lp - aie t-f the irnfotrmation requestcd

September JA~ logo
he public. A good example io the
of Better Gorenment Associaion
Pepamtment of State. 780 Fr2d 86

.Cir. 1986). where the requester
lit information about how U.S.
assies are spending money and
g personnel to entertain visiting
Itaries. That is the sort of Lnfor-
on which should qualify for a fee
er under the current standaid and
Ild continue to quality under this

ong the same line, the phrase "op-
ons and activities of the govern-
t' should be broadly construed.
idles deal with private entities on
nge of regulatory. e.,forement.
urement and other activities. and
rds which cast light on t.ase rela-
ships should be routinely made
able with a waiv-er. It is irnpossi-
o understand the "operations and
'ities- of the Food and Drug Ad-
stration. for example. without
y access to records filed by the
3anies % hich the FDA regulates.
addition, there is a l-t-iiimate

ic interest in being able to obtain
Swaiver in order to learn about

*rnment inaction, as well as Go%-
ient action. If. for example, a re-
tor is seeking records because it
es; to learn if an agency has been
than vigorous in working to pro-
public health and safety or to see
effectively procurement dollars

being spent, a waiver should be
t-d. Indeed. experience suggests
agencies are most resistant to

ting fee waivers when they sus-
that the information sought may
them in a less than flattering
or to may lead to proposals to

in their practices. Yet that is pre-
rthe type of information which
'OIA is supposed to disclose, and
,~es should not be allowed to use

as an offensive weapon against re-
ters seeking access to Governiment
Tnation to learn about what Go% -
ent is not doing, as well as what
loing.
request can qualify for a fet
r even if the issue is not of inter-
o the public-at -large. Public uin-
anding is enhanced when infor-
)n is disclosed to the subset of the
c rrost interested, concerned. or
ted by a particular action or

e bii includes severa! general limit-
ns on the irpos;:ion of fees b;

'-e Fist fe shedules can or.,;
de for the reco,%ery of direct costs-
ea'-ch, d-,plicattcn. or revit-%
-d. no fee may be charged if t'
of routine co:1ectng and proces-

hie fee allowable under the FOIA
likely to equal or exceed the
nt of the fee.
*rd. except for requests for co-
al use that are subject to review
res. an agency may not charge
-equester for the first 2 hours of
h time or for the first 100 pages
iplication A requestor may not
tuluple requests at the same tir~

So-no u

m erc-
chari
an y r
searc
of d1L
!,'e rr



Sepf em ber JO, 19'6
"a' h see'king portiols -'t a large' .w'u
merit solely in order ., a'. ciiip o.:
Of all fees. Ho~kt'vr, if rfcq'wesfk ar7P
rnade more than I)dtsapart. cli
rr-'juest mu,.st bt'e.' 1 lonaa''

Feourth. no aiz# o.' r's r'e a-

rr questcr ho.- ;- .- :.a1- di !oi pay
!-'.i in a t- 'i'orunl'.s

aw' n~y hais (4. ''m "!--,a 1.'f
lk U1 e'c-e-d $250 T-I.)~ s pr, .ot a,'n
r'."s from attem.p .ng lo u-c! 'o
h-arass or discourasz- 7# 4 o-~'Thte ftte s cju 1 s 4- ' F*'OIAX Jo
rot supersede fet-s 0:argoable ':.cld-r a
.,Ita'!e that px';'a:ypro'.:J.-s fo-r
cc-rng of a le'.el cf f-'s for pr. .a

ttp"'s of records Th--s prouiston d-t's
-r ot cl1;ange current la'x.

F'tnafly. in any ar-'on brou *ght by: a
rf-quesller rt-garding !he wait.er of f!-" ,..
the court shall do-'cr-nine the mna"'-r
de not o, except t hat !he court's re,. :--%,
,)f the mnatter shall be limited to fh#e
r, rord t-fore the agency. The pur1 ),
of this prottsjon is to allow the croimT.-,
to eXerr-:.-e indep4'ndf-it judgmrr! on
the isNsue of ahethoar a req',iesrc-r :s1 Pvi-
tif.ed to a fee waiv.er

In closing. I should like to thank
Senator HATCH. !he distmng-rnshed
rhairman of the Subcommittee on the
Co-nstltution. for -.crking with me to
f ash~on a balanced amrendmen~t v.hch
meets the needs of law enforremnent
and irripro~es the f,-'e and fee wa.a'er
pro'visions of the act for the nfe',s
media and pubic mlerest us-ers of
F'OIA. We have done that while pre-

ser'ng all of the esssnitial feat ur-s of
the act. I cornpl-mtnt h.'m and t.
-aff for their 1,rel-ss work ont tls,.

and A-;--

F -'n Ar" - a.
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A prp- 1 antnment to th ext'"flinn~v
A- ,1 *.'-.t' '0' aPv...'oiOgy rof
ioriS A, L), a-d F,. by slibsntit .11jrmild v.-:y bt' ePeted to for-
,Aul- T'-.- pro'. usoo aould then pe'r-n-t

,.f"\(lpIOI if. in'.r a:&a. production of a
reciord to. d rpxsonably be expected to'

anlrfr A;, enorment proceedings, dis
( 'i.-t, t Ilk id. , .' of a r t,,-fidt'ntia1 so reo
t-nan:rr thil h':, 'r safr';* of arny Ind,.id-
ual This mt-n'c'ran i.jn brnefly analy zes the
r, a' o-,, h:p of '.proposed aniendmr.,n to

ci ~ '."' 'aoriof thp ex.

T. rn. '7'n is "im-ar to
*!'-n ane n nwF-- e i of lfrra
t.,vn R. for-".A-, 774. reportedu b the
S- 7-, a I 2 .,., C o Mm Ps, In 1t. 11f^18 1h

hvue a'- ar-t dbso- ton (Ci p.'rsr,)al
1)-, -- ) .t'* ng 'he Could rl'a~sr

av:. be er-1d' language for -okj;td
'ut b.. -nS Rco)t V,) 98 2121, 98'h

C:,ng ~ -'1 1993' The arli'r"1n
a -'ol~r~ o S- . a- P..port. %t * .1.

ed lo ctar!:h. 1. 9"ee of r:Sk of har"- r -
d.- . re %t. C. ri..st be shosr- to0;,

'dngre'-r'ds un~dr any:. of th"'.- ..!
Paragrapts :if Esertp' on 71 The FT31 L
o'h!tr law r!c"r~n ajr'r.7)s ta-.-'
f,#d that t.he c..rrr'nt taou.'- tangua;.- :r

tarmns rpc,,!ivd 'n Exemption -, s sut~-'.
T '7s burdin cf procf Ls troubi.rng to;c0

ag' nc:"s mr tnie contex of show-rg '!', a
par::r":ar d: -. s r wo-.id" - 'r~e'
an enfcr""mn'ir. proceedin~g, Mop-c-. -ra.
.!'e FB! has :est.,fied. it is parnk-i.at
%t xr~g a., h r-sp#-ct to whether proc:.. tn
of reqit .td 7ecords 'would" disca."'''
idcnti'y of a cLorfidential source. subs'a.
;!a~lv rc7-t :':ng to the asserted p-rr 'p
,:(n potleri of sou,,rces doubtmg th-' FBI3

st, ' o pro:et 1teir idontities froto
u-i.rc re u. FOIA. S Rept. No 91,

- te- * f,_ 'r to .anfy the dogree of r.- k ,f
!harm h'rn ci... re a hich must be sh,)an

'1~~~~o d-~'" '.n:4ng records 'pursuant~x~ n7 n&a., been a consistent part
rfc'rrn rrp-.a er the years. Thes~e ;r.-)

'csdon *!ie LonfA-.I.&'
rr(o-i- r n w~ould hate s,.b.'

),; a..,d .disc!osi'h' I"
a- :.'r:.~surce %I"

c oc See. Hearings ct- F-
'1 in:t ::f"'~'.viAct Before n-~ -
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* (tobr 17 1986 a
Proges end finiancial report vriew techni.
cal assitance, grant adjustmnts, account-
94g. aditing. end land dibursemnents.

'-b.) An office or Gency performing other
functions within the exrettre branch of a
State may be designated to carry out the
functions specified lin subsection (a.

"DISV-9rrro4sn Y ORAN77
S1309. The Director is authorized to

mtake ora 'ts to public agncies and prate
nonprof organuzations for any Purpose
specifie in section 1302 of this title. Thke Di-
rector shall hav final authority os-er all
grants awarded under this section.

"APPLJC.4T70M REQUIRSMLT$
"Se. M31. lai No grant may be made

under sectin 1309 of this title unless anR aP-
pitcation has been subittfed to the Direc-tor
in which the applitceat-

'fl) sets forth a program or PpojCt bwhich
is eltogbte for fundingv Piiuuat to section
1309 of this title; and

-(2) describes the services to be prorided
perform&, ce goals& and the maniner int
which the program is to be carried Out

".bl Each applcant for funds under sec-
tion 1309 of this title shall cetiOy that its
program% or Project "wet. all the require-
ment. of this section. that all the tinforma-
tion Contained in the application is correct,
and that the applicant Will comply with all
the Provision of this title and all other ap-
pitcable Federal Laws. Such certifictio
Mhall be made in a form acceptable to the Dt.

IN rector.
"A4ldoCA 770k of Pt'kD5 PoR DwSctrojei.R r

"Szc- 1321. Of the total amount appropri-
ated for this part in any fiscal year. 20 per
centum. shall be reserved and set aside for
section 1309 of thu title in a specia discre
tionary fund for use by the Director in car.
Fring out the purpoe 8pectmed in section
1302 of this itW Grants under section 1309
mayr be made fior amount. up to 100 per
centum of the costs of the programs or

*projects contained in the approvd appica-

* UITrA ??ON ON C=S Of DISCR7ONAAVY GAA%7

"Sr 1312. Grant .0ands awarded under
section 1309 of this title shall not be used 'cr
'and acquisition or construction proyects .

b-'11 S*.&'ecttovis 'a) and (b) of section
401 of title I of the Omnibus Crime Control
and Safe Streets Act of 1968 '42 LVS C. 3741'
are each amended by striking out part E'
and ?nse-tsng in Itei thereof 'parts E and

'2, Section 801tbl o( tiftle I of the Omn'ibus
Crimne Contcrol and SCafe SIri'ets Act c! 29,68
'42 L'S.C 3782'bp' Is amended by striking
out 'parts D and E* and inserting in lieu
t'errof 'Parts 0. E. and At"

r3' Section 80:,-b, oftitle I of the Omnibus
Cn mf ('ontrl% and Safe Streets Act of 1968
'42 U SC. 373 b'- is amended by inserting
or X aft!er pa'- fl ,

* 4, Section 809 C! 1:12'e I of the Or"tnbis
Crimne Control and Sa.'e Streets Act cOf 2968
41 US-C. 3759' is am-ended by inse-tnr; or

1308. as the cc-qe "tay be. ' Cafer 5clcl-
409

5 7%e table of contents of tt:e I 0" Mhe
Omnibus Crime Conitrol and Safe Street, Act
n( 1968 (4Z 'SC. 3711 et sec / is amended
by striking out the items relating to pa-i M
arid section 1301. and inserting in lieu
'hereof the !ollounng newc items.

* "PA~R M-G~nr PoR DRtG 1.4w
Encgrah'r PtoGRAMwS

Sec. 1301, Function of the Director
Sec. 1302. Description of drug late enforce.

"tent grant program.L
'Sec 2303 Applications to receive granVs.
Sec. 1304 Ret-ici of applicationi.

'NGRESSIONAL RECORD - H

"Sec

"Sec.
"Sec
..'Sec.
..Sec.

"Sec.

flU.t Alloeation ad dribution. of
ilnd. under/omula prants.

130a. Reports
1307 £penditure of grants. record&.
130L. state office.
130. Discetionary vmxt&a
1310. Application requiremnenta.
1311. Allocation of funds for dujcre-

tionary granas
1312. Limitatin on use of discretion-

ary grant Aund.
"Ps~nr N- TRAuwyNrofirn-r DATE-

Se.1401. Continuation of ruiles, austhori.
ties, and proceedings.

fc) Section 1901 of tit I of the Omnibus
(rinse Control end Safe Streets Act of 1968
'4: .S.C. i?931 is amended-

'in subwseton (W.-
A)in paragraph 13) by striking Okt -and

L- end inserting in lieu thereo '4, and M",
'B8' by redesgting peragr4pf (6) as

paragraPh MT. end
ICI by inserting e,1ler Paragraph f5) the

folowing new paragraph-
"'981 There are euthoeiaed to be eppropri.

Wted 8230.#*3,Gg for fiscal year 1957.
82JA.f.A fir fiscal Waer 198*. and
*239.0.Df for fiscal year 1989, to carry
Out the program under part Nf of thisttl"

.e nd
'2V In subsetion (b) by striking out "-and

I'* and inserting in Ieu thero --, j, end
Nt".

5.61*1k -S* sn at t'.w of &b4S P~ra

RuMC "W SliD? om

'al Within " AWg of the date of enact-
ment of this Act, the Secretary of Defense
shell prvide to the A ttorney General-

'1lie list Of al? sites under the jurisdic t on
of the Deportment of Ditfense including fa-
cilitie beyond th~e exces and supus prop.
erty intentorief whose facilities orea portion
thereof could be used, or are being used as
detention fascilities for MA. especially
those who are a Federal resposibiity such
as ilegal alien feons cad major narcotics
trafftckem.

'2'sa statement of fact oin how such fa-cils-
ties could be used as detenton faclities
w'ith detaile descriptions on their actual
daily percentage of use' their capacitie or
rated cavacigse the time periods they could
be utilized as detention Italts. t coat of
converting such facilities to deotenio facili-
ties: and, the cost of maintaining them as
such. and

'' In consultationt with the Attorney Ge's-
er4l a statemont Moinng how the Depart-
mtent of Defe'se and the Department of his-
tice Would administer and prortde atoLffng
responsibilities to Convert and maintain
such detention facilities.

(b)' Copie of the report end analysis re-
4ruired by subsection 'w shall be provided to
the Con gress.
S.41*1k NF-.Vm.&'s 7'iui~rkmr Depeeptia -4et

SEC.1 173 . ANZYDNLYT M7 TV9 IMMiCRA T70v 4'b D
NA 7NsUMVACT

(a' Section 212'ai;'23 of the Immigration
and Nationality Act if U.S. C. 1182' a"23 -s
amended-

'lI) by striking out "anyV law or reg-isation
relating to" and all that followe through
'additon-sustainisag opiate' and inserting
in ieu therecif "any law or regulationm of a
Statc the United State&. or a foreign cous.
try relating to a controlled substanoe 'as de-
fined in section 102 of the ontroiled Sub-
Stances Act f21 U.S.C. 802il" and

12)' by striking out "any of the aforemen-
tioned drugs" and insertng in Iter threof
any sutch controiled substance'.-,b) Section 241 tau'11I, of such Act (8 U r C.

123.1a,lIll is amended by striking out

"any law or regutiton relating to" and all
that follows through 'laddictlOnRsuaaning
opiate" and Inserting In lieu thereo asny
law or regulation of a Sta the United
States 070a foreign country relating to a
controlled substance faa dcfined In setion
102 of the Controlled Substances Act (21
U.S.C. 80ZI* *'cl The amendments made by this subsec.
lions. fa) and 1b) of this section Mhall apply
to conttictons occurring before. omi or after
the date of the enactment of this section.
and the amendments made by subsection fal
shall aprly to aliens entering the United
States after the date of( the enactment of this
sec tion,.

fdi Section 287 of the Immigration and
Natitonality Act (f U.S.C. 1357/ is amended
bly adding at thle end the following new sub-
see lin

-d) In the case of an alien who is arrested
by a Pederal. State, or local law enforcement
a!' ctal A%1r a t-iolation of any law relating to
controlled substances, if the Q,/Yictal for an-
Other OfIC1al)-

12 has reason to believe that the alien
may not hatve been lawfully admitted to the
United State.. or otherw if not lawfully
pirsen t in the Unted States

'.1Z2 expeditiously inf~orms an appropriate
o./ficer or emnployee of the Service authorized
and designated by the Attorney General of
the arret and of fact. concerning Wh status
Of the alien, and

''requests the Service to determine
promptly whether, or not to issue a detainer
to detain the alien. the offcer 0? emtployee of
the Service Mhall primptly determine wheth-
er or not to issue such a detalner If such £
detainer Us issued and the alien is 'lot other-
wue detained by Federal Staes ortloal o", I-
ciats. the Attorney 0eneral shall cflectirely
and erxpedittsoual take custody of the

'ei'L Frm th sum *ppoprite to
carry oaf this Act the Attorney General
through the Znnaettgate Diviso of the
Immigraton and hifsuraltzetlon Semvce
shall protde a pilot Poorm in 4 cities to
establih or imlr-pe t computer capabti-
ties of the local offtces of Mhe Service end oflocal Law evbrceM~t agencies to respond to
inquiries concerning altins who hav beens
arrested or convicted for, or are Ohe sabiect
to criminal in estigatin relating to. a rio-
lation of any law ridatin to controlled sub-
stances. 7%e Attorney Genera sha select
cittes tin a manner that protIdes special co'-
sideratton for cttes located near the land
booders of tMe United States and for Lcrve
enties iwhich have mojor concentrattons of
alienis. Some of the sunis ma&de tat Ip
under Mhe pilot programn shall be used to in-
c~ease the personnel le-M of the Inestga-
tire Dtrutsog.

'2, At the end of the first ywar of the ilot
plrai. the Attorney Genevra shall pro,-ide
f-- an ercluaftoft of the eectiveness of th
pror and 0.all report to Congress on
SUMh et'alisatio and on whether the ptlot
program Mhould be extended or expanded.

5vbfttle N-Fr~vbdeo slInfwais. Adt
sEC 1551 SUQE)T TTTni

nTs subtitle may be cied as theFren
of Iriformat ion Reform Act of 1986"r
Wet iie± LAW I IFORCENKEYT

,a/ 5'xs5P77ov-Section 552fbb"7i of tit:e
5 United States Code, is amended to read aj
fOllows.

I ,71 records or informnation cor Piled
lawe eforcementf Purpose, but only t&)~
extent that the production of such lair en
,forment orecords or infoinmton 'Aj could
reasonabiy be expected to interfere ithL en
!Or"eet proceeings, 'B) Would deprire a
person c! a right to a fair trWa or an tmpc-



H111234
teal adjeadcator (C) co"ai rrusonabi
rerpected to constituate an unwarranted a
lion of Personal pruacy. ID, could red
abtlo be Czperled to dusclse the identlity
coriideritwj! sosirce. iriclaadsng a State. I
cr foreign aqency or aatho~ity of any
zaftc institktbou wh&Cia farniashed Info
fv,-n on a con 'ldential bais. and, a t e

ua record or information CGRIP41et
c-rpnmal lawe Mrtorcvment authority 11
roie'' V~ a criminal ini-estigateo or b

a~li cond~ir~zng a lawful eiatloft~l Se
l, erzteljaee',ce initigatiosi. Infornd
fic'isesad bil a corL2"d-tntW~ so.uftrf.
t---~u!d dtsc *':se techenik-eaes anid Prmr4r

,' air f-vae-,at tniestegateL~ns or
, ziosrr v.oasld diiclose gluirieP

1'~fr~ior er!inres.tgateens or p'"u
LU'2 a!SUO!/ dxtsclosoeA COuild reasoraab4

erpectedl (c risk CturrI-1iO of the lai
,F' roa.,!d '-ras'nabli tw ezpected to Mie

9,_ thp ,I.fe r pht ira' so.!efy o! any tnd

fb/ Err'X1' "sow -Secrtion $5 of till
t'nited States 'Odt. is amIended fry red
noting suris'tj te'e ' d'. and eci as seal
tions fde ir) and Y)' respectively, and bisejrtzV £for subsection 'bi the fcol
new SubserteI,^

'1C UlienetIC a r1q-g~. &j Mode Vi
involves accvsU to Pet rts described an
section rbil 7,"A) arid-

1AI Wh msnttatin Or Proceeding
volvese Poi miietwon of cransnol

.. IB the s reas to belsirve that Itj
aubet rf the inveflstzion or procedivn
naol aware rie! its peve~dencp. and rasJ duw
srire o~f tW existence of the records cmuld
sronaby be expected to interlere vill
forcemet-n Proceedings,
the agent- mtar. during only such time
tVa circsu mstanace conttnua, tret
reco-ts as not rabyet to the req-tMi 'n
t.'aes secf:-~n

-2' Whtenever informant VVMea' UV%
tamned by a criminalW Jaw e-r"e
agencyp under an informaxt U name or
8sonal identifier er vquted by a i
party actordentg to the In1AM~ ,m i 8 104
persoAl sdent ifier. Vhe 40~1 uiay treat
records a not aabyt to the rM9viMmeuJ
thi section sinless the Wnfrnt~s otian informant has been caffucualiv cQntF1..31 w7eneer a reguel aamade hu
twolta access to records manatied by
Fedr-l Burau 0' latiestlOgQtio pertain1
to forrign tnteilagenc Or countering

genc. - 'trna.t !e1!Ysm . and

7nati aa prc't-ded in uusbectuyn'bi,
Bur'rcea mc&y. as tong as the ezuiten ce o
reco rd rema4ins clasiued a njormati
trral tAt- records as8 not subiect to the
qiu2rerni ofthus section.
Str I W flt 1 4 %DPFES40isEpX

Paragraph '4i-A' 0,! sctiof 532,a) oft
5. Lnted Sta tes Code. us ame~naed to '-ea
foiiou s

''4 A, e In order to carry cru: thepr
sitn _'zMU Secttw'i. e-ucl age-c- shaLI

mnuipatr r-rgsuateons pursuant to notice
'rCe-.P (Jf ptba.-4 cc,'MnLm 5PeCiVfyng
sc/Itedule o' 'e"- applicble to :,he p----esJ
c *izestj undr tis sertion anid estabi
tag ps'oeesirvi cad yuidefinn a r die4--
Ing w- such ye"s shouid be staired or
dwce& Such aclw-dule 8"U Vaonft toV~adetULCS uh*~ uli 6C VroVfa40Leasd a
*sat to "tweC and rftvpt of puLdseca
'sent. bv the Dirvetor of the Offc f A

eo'ment and Bido sse "wi &* all

Tqde Mi-
, t) ees shall be Itmi-ted to ew

standard champes for dowamt search

CONGRESSIONAL RECORD - HO
!p 1W PiacatIo. Lad MevIe~. VOWts rcOrds are re-
a i Ia q uested for corn snersla se".

101'"IM fees shall be limited to reasonaable
of a standard c&arps for document dupliawson

01ML iwhetn records aire not sought for commencia
vn. se a nd the reque s Umaide by an edma. tioral Or noncowaMen -al seneftiuc insttea

case tNone awhose prprow u scholarly or st-srita'fiIby research. or a nre-esett i of the nrts
Lemedia, and

Curl- ' for any r,-,est vio! desimbed sr. 'I'
ito r (11. 'errs shall be imted to rea-sona~le

, , standar-d c/aarges for Jo-rnn src- and
fu,. dkpl scat eost

P-% .1 ,1*r~etjsa:1 t",-out ORO o*4arge or at a c/leVV? "edutrd bet. -'

it*u the f"3- established ultr- rcuse :qt1 -
if be etosu,'r o' :he inforr"atIon is In h
9-' 01 intret because it is like't to cco-ntpt s-.,
dan- nijcantlyr to Public understanding c! L'~e o-p
tzmLd- era tiaas Or ect?-rIt-e of the poy rmen:i and

is not primarily an the- co mrcio interst
e of the rquester.
eso " f r Fee ached atlas shall prot-ide for the re-c'otvr Qf only th direct cosa of sarmch. dut

S plitt ioa or rervu-c At-esw casts shall am
rig ude only the direct ce-~ta nmrrred durtng
Pt-tthe Iitial wmtaatsostW Qo' a dcox-umt for

the- Pu'~os of determansae vihthker the
documnents 'nuit be disclosed unde- thus sec-

in- twit and for the Furpown of jenthjoidir.;
l.any Vorton emseWip ftwn duciocum- "sderthis section. Rem-ew costs wtap not intclude

o), any costs I-nc-urred &a reao~rirg issues ca,'4 wai
1 eOr WzlV itha! "tar be Pittsrd in 1te ccu-sr z

wj. P"csrm'mg a Prqi'ut bxde -* tIs e":u m .%,;
Peg- fee mLaop be t- ha ved by a n Ia.'en,-ane' h

-'I' IV Mle costs a! routine coZlectn and
Pas Prowemng Wf the fee are lakei wo euu-a or
th exceed the amonutt of tW fime or

"5f(T!, for anp 'squaet descrbed it clas
t":l!, or fIlL' of Chus subparuGOMPA for the

Antflr twco hours of Search tune or for te fir"
ww o -axd rd pae afdupdsctsoi.

pe- v/No aer" maV reqire edramee pay-
s'o e-aousy Oatled to pay fees in a ftint fa&%-

theUM r UhM agent-p kw determtm (Piet the
gas -fVMue oM I~pap.- ha

In- fttrd fi Che6'Wnble under a statute
Lie *Pe1J'k~ , ',Y pierdu0I sr etting the level Q!

Itng fee for j., a tie-intr types o( emds
ral- -'Mti# 11n a acton by a vequeste- r-egardl-
the i"Q Use u-ster of 4-ers under this section. Ve
for- court shaii dne-'m:. i-w ' *!Pt- de no, c
the Prom ded Thai the courts wreer a' the
the maotte-' sall be lirmited to the recrd f
onM the agency ,

'a' The amendmrents made by setion 1502
shall be effectie on the dale of enactment a'

(ase thu Act, and ahal apply w'ttA respect to, any
re-W7ues 'co- -- )rtu ichrite- ori.'m nt W re-

7 quest was malde prior to such Watt an, shal
7?> appip to any cit-i action Pendaing on silch
2nd do It,

th ,b 2The ameni'ruenu made b~y setion
2Ig 103 shall be ef'rctzv 180 42ys a/ti" th dote

as/i C'" C?'Yneni o' this Act &i'ept -#%at ry-quj4-
it"n- taO-ia Wo amLP4de9 erush arftendsents sziel.re- be Promled by such lU0ia dap
the It, The iinendobes" mudt b-p Setion 1593

VIA- shhal epwiv UV"A rsect to clew rrqests tr0M- records "AWLher or sat thle rvquest v.s
Fan- ma4d VON", to suc dte a*d ailMI aggI, to
Pr1- an"y Mill" Setf ooaa n such date

all eceptthai u o cespe appnscabe to

pro- 009 Ae eupleed &V - e4Wc to rquets
Wmad beore UWr 4ft sV . inahd paywnrp 11) ft &us ainspetwe or byre

ds- MeSM "a auf two"p b wmlaboftn.

,USE October 17, 19885
Sobbiti 0-PM'Alhdtd0 on MW f4sab~utg " emd

Trousperftn" o .oDe' pe'wpAfeeaf
ss m Ji smoaTT7TLL

Thai subtitle map be cited as tA el
Order Dru Pr9rPhtrnlW Co~l ro Act"

SEC1LtuulcfalfraarMso

fl1' to ake se of Wh se'cs 0, f the postal
Service or other Interstate costeepfc" as
part of a schemie to sell drug paraphernalia.

1:1 to offer for sale and transjportatbovq i
sintepritate or farngn rc-imtrce drug para-
pkeaa or

!o' Omport or e., rt drug paraphera.

'fARPame con ricted of on offensuender
siabsecti~ 'a' of thits serfin shall be imp?,j-
, r-d -or not more tha f"kre Wars anid

n)ot mnore than Slti t' L""
cAnp drusg paraplie-vizz.a siti-olr-ed In

ank iolation of s bser-n 'ap of this sec-
h"r, shall be subyer tc se'iz .- arid forfeiture
uponi t cont-Iction o.1 a person for sucha
t-tolation- Any sh~ parapkeraJia shall be
detireved to the Adr'ainwulor 01 Genseral
Services. General Se-twes Administration.
redo -Law order suchPa araphIernalia d--
stroped or wiay authortze its uase for law en-
forremeWa or educational puarposes by Fedler-
al. State. or facuJ autorities-

'd, Mhe term "druag Paraphernialiaa mneans
any emulpment. product or material o~f any~
kind wrhich is rimarly intended or de-
si-nedlfor uase ini manuf/acturinig, co pound.
trig convertng Concea: rIg. Produca ing.

_t'csr~nq prepring. injecting. Intgestaing.
inhalin. or otkerise introducing into the
hua body a conttrvaed ntbstance In tioia-
tion' of th Cc&ntroalew Su-bstanices Art 'ftte
11 q0' Public Law 92-513P It includes items
Primrirly Wnended or designed for ase in in-
gesting. inhaling or otheinuue instroding
"Mnri16ean COcane Ph tsu ashtish 0t
PCP. or amnphetamines into the human
body. such as-

'I' malt uvoden acrylic gtaaa 0:f
Plastic. or ceraM&C pipes ith or itout
acena. permianent acreens, tashtsh heads,
or punctured metal kiw~s.

I7' vieter tppes.
(J/ carburetton tbe and des-wa.
td) smoking and earbriretao mas.
IS5I roach ciips. meastas. obcte sed to

Piold brning material. such 0*6 a irihuna
car'ette- that has become too small or to*
sho-rt to be held in the hand

,go 'Intnature sprx'mu with it-el capacities
0,1 ~'Le4t-,/ cubic centimeter or kL.

-7' chamber pipes.
Is5A ccarbrtor pipes
19 1 eicte ipes.
'20' 41-~dnv pipe&.

f 12' bongs,
'13/ tce ipvet or chiWer-,
11' ri -rd ciga rett-e papers. or
115/ cocainRe frmbaae is.
'e'I In determinara whether an item conste-

tides drug pa raphrma!L t in addition to ai
other loqeccaly relevant factors, the follow-
tIg oMay1 be contsidered.

,1' ilnst'rctWso Or Of-ralten prot!agt-
u-t1the Witem conc-er-n.ng its asr,'

,21 d3rniti matertals accompemsy~n
Vie stem ulAirl exp~aie, or depit its %ft

3' ia~to'iad and lorel advest~ag con.-

4, th - an ner Ina wich the UM is dtsplayed for sale.
Jrtesti thte ownler or anon in con-

Jtke or Pe~ated itewa to th& ,,Mns 5 ~t-
056a heenseg dtpluo or 16tsuch
prodacA deeks ofUW & Obaco~
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q~tn. D'Amnato Wins
VaII Street's Favor

-And Contributions
New- Yorker Often LooksOut

For Securities Industr:
In-action Can Help. Too

T,,es tco Drexel and Junk Bonds

A~M sBilas JA1,CKJ%
-'A" Ref.rtg-. 1 0"TIU W&LA. SS&&Y'J#UIWfAL

A AsxNG70S - When it Comes to shak.
J"i rof*V tree for campaiP dms-

tuoir. -ew .awmae~s cu nmatch AlMM
MUMto Who has cleirty beeM was

s~m av"rt WrZil
AS charm7a of :be SuiiW ftkft VA1

'"MJtlle 00 "Cii!tUe me IML Et
New York Rpuahban has bod or
;Jxted :erstw p by wanl su

veraping a nch %lw of cLn~psi
iO@iY,4"3 Wfl "3W5 C flshg brk~rifa
otues and.r .estLient-banking ftiws The
!g lcrajnm fenOmncx* e eey w"t
Ij ersatve ac!:ons-or :nacuo.

LA.a~svr fuMpie. just one %wee
:e1 C!Crg I earzing 0" a plopami zo

Urit IXLIrhM Of
;unk ' bmdo by

*derswy -CN
:hnft 111110naM.
Sen -D'Amas was
S1iOae- of w a"W
arlaag by eMU4
sur"LM LAMM
Inc . thft No. I wft

Meviter of the
ftig-yww hagbnu
wcuntieL The pv.
M. -P~ by

A~ %w~ D A ~WW Druul. Iawe was-h 'pdhft W
:ajo that the mmui Nowhow

See D AauoIS & C *A* 6

:awyrct CU b the PW"
We5t.tY COOtIzMMO The 15 lUbitm that

-, -L5 iffi Lhe is3= nteM Jew1 3
N, tin jus bwfmn two amui "Matar.
3CP Serta:e jitance Ch~aaMMs b0b Pck-

Yti of regv' '56 2 muiiml MW OM
: Ac ' ir &.ap Cla w at CaLifonia
£6'_ !"", L'he enod.
"%kw4" ser D A.."Ttto "-ads only a sub-

-s Lle one that de",wit
4 z-rre s r-A. inerests. Swne 1061.

-',-LkX)(# Sp0WPdUfinoha r-
~~e'O? Lh'a*aii 'e hq * psrj eWl
ri anc P C~IUctlaco cOUMhU Of

Aa. St"' 1)-M acro"~a to a taUA-
i.- t- _Ns v~w paper. to mom camn.

5 i o-, orts appear to haw* bee co,
-are tN r"argter (ee page 10,

Malny Requests
Se : k4ac and Mijchae! Kinsella. his

Adr..strat:%e assisAnt and fforvnerty a
lobbyis: for the SecunUjes Industry~ Anl
a, ion. areit . bashfu about asking for doas
:;ri Nothting is enough.' cmplliss one
lop Wali Stree, lobbyist. lt s totnromu
;rfe4.r if you don t contribute, they

JM ,t""rr your caIS,
B :ontrast Peter lovino, a Washington

.awve realls Sen D AinatO 6 first Cap,
toi Hj!! f.und- rauwr in 390. sMoflY after the
senato defeat"d the 5& flj Jac"b JAmi in
the "O primary. The recept=o was a fwr
lorn. em~pyroon affar. attended by only
a bMafnN of Mew Yonk RepUblan pow
:umn and See D Amfato "One g"y wail

demin by Mmake, but I was the only
payuig guest. Mr loymn says. -O. bow
thlmp hAve ch&aged

Se" D Amato M.- sbeelpit abug his
"oeas the murtua industry s guaizau

.5e 01e-yifOid senator. wreathed in cMgr
strmoe. leaps -Fp !rw Pus Mfice chair .

SNw 1a Vnementc' If a fiibusWt he Ic
S.":erroll.* :S st Sop a deregUanor

&%it~~od !ta~e adooed big banks '
-, tesecurities business Hanging v,

i 'Aa..,S is while t, shir witil a Sm.tgfe "cr
e"rtaonea in. red BILLBL'STER

Loo. you say what you want abut 'tf
%4a.I. Street broker hotues. et crerea
aid allthenr delip. hedeclares 'But
a:- a New York sentor. and I have an :r
te'yst to proset

He deni)es That Campaign money colors
% s f'sal~e judgffent or that he uses Otis

Dshop s ;r 'Ic ,av connllr with pan
'!:?t )f %und tri5.Lvg events." he says
34cr, p" ate 'ha., way
Sihghtung the Bubk

Whvene,#er Wall Street s interests cor
11c: wlth the desre of another pawfert.
ortstitueftc) ti Mr D'Aiatol s baahiwkk -

tre tig mwney-center banks-the wea:;'
invariably Wies with the Street In aoc.
:)Or, to tLew 95S4 filbuster. Sen D Affa:.,
successfully led Lhe :aItlgltg this Yea-.
expunge Irom the senate baumg bil. a:'.
rn: o seruritles. powers to banks

ier DA.ato d0CM t hol0 Uan ! f
~'Ll PS~fe"''Those gUYs" he eXC~ai-.4

- ,g s eesThe only thit hey :ar
J s 'nMance the foreign det tlhal the t-
#*9jrrer,: w,,:, eventually bail them ow

T", ethe worst They wan? ebe'ryir g -

Cajmpaign agades say Sen D'Anatc' s*
.a., speeding for reet tis year m a,
4it 5le fmilim Majw door range 'MtI

real ~ ~ ~ A -ett eedl5adCOrPute PA,2.s
.o labor wumoi aUd ltalnalihjricar
oiters And his SUPPOrt for lSMr* UiaS a'
tnacted substanltial Jewish bacaung

&,t i is AaV Street s "me",~
flAflt out.

An. exampie of low Jr.: D Avtat- 'w.
jrtachne ww is the May 31 M ,W--
g. e hy me of Drexel s LAS Ange ft
!!Ces at CUMse S. a Beverly W3t "s.

Pitse Tne to Paooe 10 CO&ainu
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Fin~ancial Friends: b.D'Amnato 0

Wins Favor, Funds on Wall Street

H "'I "r"W,'Z at~~.ewid
"ONO' WC' - *1i, linner if'er Srr

7,t, fs* l j ' a' "se" A' NOi
* -* "'In ~a!r *as .roarng i- N%4d

WII'io 5.-q -S. W .%*

P *15OV "S' 'AD, *"L1

"S $4"'' t.S ? e*'vl'p;'irt Se-
UnAa.- -0~ '.~fV f')(m A'r!

wrI s ' ~s! n, d 4v Z.1 Hwp* ON
':eIand ta I ito" as '! -r

.Mftlo SA, .I Jr & A 4Wor 4~tWr W.e I
Z Sit ;)rroef -S''me", A' 'o- r-e '".

a V:6 's AneS *o 45 -WC-
"$0 "IS -r j, - " 4.ri'

iEC i ', s as

'.Soo, "d* -0

- .StNod Il SC - *-S$S*

- t'**-~..t~'-a-Sel

0, -g*". "

nurmber '1 shalt% federally insured is'
,?,vs haJ reached a historic high !f wo
1" 'iv ,pstrairi nstitutional 'A ents r
Nt"k bands he *arrned. it is mnv ticuiebtief that the !axpayers will be t1e fines
&ehe pick up the tab in the evenit the in-eW
"''ents 'a'i

It' Septemb~er IM, Sen D Amaie gar
srstnding Nti t)wwiei and other comhpanies

A Vral! b1:1 to tight"n regIUMao of ro)r

j-'imilted thift instiiiutwa pwitPs
nf o twarw But wher theo fa~ Jtr

*hl *~So 1 roadood ti Preite! wua M-u

study at ;.nk bind Milee days :ater vq
Dec :2 Mr Joseph and 35 %ther Drexel
eot:pei ops \rr"ew York donaed MS
each t) Sen D Amnato s campaign

Sen D Amnatn- talls the timing Abso'
uteiy ccincdentai The Drer!nria

:ace4 tame at a maior fund rawe" 'A
NaW a thooi~sand peopl therr and -aise
"IMr mhap 114 milin ie says Asked
atim, the limilng c"f 'he jonation 'tSe

Arflatc a "Irvite, swseswc,!a sa~x
V~o supwrl lops~a: )rs We .Mink'" .dor

va" th" n'rts ~f "u.r 'nduslw% an<d S;00
'-'-a I % hoKse "'! 11;!1 'r""
'1f ie ree' oa; has reacwI. $ i

icin'g grfts made fI nn"'i w, P-",
de"' Reag'a" s 3zpraaa-e as' sz-t v'

Nv y t'rk 5 %A.1dn"" 4510ra '-":e
S PAC ga-e $5 'bC and '" 0

so Lcis krite es t'ran-r? Ca' a' XM

"he" ais rn e
Am1 .sc ?uvo a !ng stake r' .r

V"id Exe-',ees "f Integrated Resm'-es
o- jll 0ond "ases owxi Drabe 'ar

-Nve.tt 16At .fle "'tug Dlr 5 "ar

'tv:R!-ia-t Rcaoa.p i s ." Re
I; 

5 '~ ' ,ra ,' "atrai '-" "t
-IaSe 'ef ' A 14*0 a;"'lcwf-C
"""-0 N"R-'%iar' sai'

Donations to Sen. Alfonsei D"Amato
From Financial Firms and Individuals

ja 1 9 1,% Aug 20 1961 1 IM4 PC TO A

lrwe &now*=6C lo 87 56 ",so

Gqs al"m 9 - -- 
3,0

PAes, SWJ & C4.0D3.O
wem 1.bawheriirIn me I9 l ow 9" 24.560

Voll. 11aghe SNPw~ In -
_ 930

~~~~~ 20(l,.I ~6.0

ate~~ 875 C00 13 S ,5

P'.wo Cr 2,500 3.500
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Boolean Logic: Mlore thin a hundred years ago. an Englishman named GeorF
Boole devised a mathematical system in which all variables hame a valueThe Basis of of either zero or one. Originalh- designed for the analysis of symbolic

KeyrordSearhin the basis of the kewod search capabilities inour BilText
Tracking System.

Booiean logic sars you tme when conductiing searches. YOU
can, for example. produce a broad overvriew of kegistion i which twov
or more subjec areas ovrap by simply typing the wrds and separat-
ing them with spaces. For instance, if you wish to study the interrela-
tionship of agriculture and taxes. type Oagiculture taxes' You can use
up to 80 charaters to search all bills introduced in the 99th Congres.

Boolean logic also allows you to conduct inmous searches
sultaneousi. T"heres no need to conduct separate searches for all
bills mentioning agricuilture and all bills tmntionn tns, fo example.
By trping in both subject are=s Joined by a plus sign, such as
4'agricultur + taxes.' you have quick access to al bills metowgeither
topic.

If you are interested in a heavily legislated subject, you cm nar-
row the amount of information displyed to a moremnabelvl
by directing the svstem to exclude entire sUbeCMMegNries. 1Tpe in the
arm of interest and the information you wish to exclude, ivitln them
with a dash.- If, for example, you type in lagricukure-axe the system
Aill display all bills containing inormsetin on agiculture btx wig ato-
maic-ilv- winnow out bills which also mention taxes.

A related feature called truncation lets you conduct even more
sophistiated searches. When researching a subject area tha might be
represented by multiple vanations of a wrd. such as the pklurl rpe
the root word followed by 00' Typing taxO %iill produce all bills
mentioninig taxes, taxation, and related words. For very specific search
capabilities, combine options. For example. type "ariulture taxes-
subsidies* to review all bills mentioning agriculture and taxes but
excluding bills w~hich also mention subsidies.
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The Federal Election Commission (FEC) is requiwd by kMj:,
publicly discloe the cwnpuign finance reporn filed by c m
,.ommittees a&d political acton cWauee.~ kingdcd ihk
FMC howem, exposes the individttal to a confusing nu of
%%wk The complexity of campaigft finwm laws. the nwuwd o
ent filing deadlines, and the' ixprnC of many ~S C CM an
&KM Of inonitety filed reports. Our Canipsip Cwwrbu On IM Ia
S-stem takies the hassle out of gathering concbution iomadios We-
ting you concentrate on analysis.

Our extensive exeinehas hewecd us delop a soa f
providiuig relIddand promp accesstoc---%-- inktr siM 9"hm s
during peak periods- Manyo Abar ibers fw-. asked bow w

- tis inIf, oai. The compl a prCell_~ it he
-sg fin niorn fied with the FMQ The FEC sonds de s up,

to aldmb to boe com~ae into micrfin. Vihshiuou 0nAis tos
d&plCA es of this film on Monclay Tuesda% and Tbmu* nuhyp
the sawnF time the microffim is delivered to tie FMC Durnamem.'
week. we receiv an averW of 7,500 paps duria peak perihAs

weekl a w urs up to 40.000 pe.

1he nca step is soutiig di ep po Our c a -rit pehs
sep-ateweorn and enter inforix*on from the imnSy PW Of
each um our compe Emhg amnwy p~s firs asewn o sh'
scribers have the ftetpossile accen to the esemntial ib~
co,,a 1e in each report

PRocesaing tie re mgPelee a die ym "op. *9E
imsevolume of kir:mion we bime arIk i

firm to process the schedules detiding meis and
W:use a Simp l ing s m to Mmne , it i

keypchg sidt and help spee dieCitrk & r dw h a1mo
fine the pircss byf combining cool 1bdiu Al by se umhb*
usal on the same day and combining pay"o &riM -An -- t&he1M
indlividual. To ensure accuracv and copeeiwe incld as cew
rrilxawr whose aggwgee endo. ioa s $20 or Rm op Rrnst
and disbhugsoemt nfranation is ravaldil is 24 to 48 bos of
the stummary pee's entry.

The reports return ffrm keypunching in the iwm of esomo
tapes which are loade into our computer Inernal w roi pro-
grams automatically ensuire accuracy and sat us to mny probbess As
a final step. the hard copies of reports are filed. Storing bd coie
is space-consuming but necessary. W:can easil check the aewacy

of ou data bm se an Inameim 6ly re.solv any cS 1 p wim And baving
hard copies dlose at hAnd lets us quickl amowe any queso sub-
scriber may have.
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Washngton On-Line has expanded! WAve added the Conpes-
sional Bil Tracking Sytm m and the Congresiona V.. Traking
Syuaui to complemnent ouir original tracking servies. ()w ui

owi m cmut ON f the BA 1Txt Tracking Symni'. Cenai C.
rrmmi'acking Sysem m, and the niv new servics, whih wre

deeRbedW-- in derd on the folowing pass.

Thes new services add to an aleady arresieray of inr.
maius Our comprehensiv sysemn derads the 25.000 CoWpum*Oj

Cds which have occurred since the beginning of dhis season, 1.6
i loS Feral conpig cotriutions, 2.000 cui anad floor

v~as and a aessio nal calendars with witnes HLiss Owr ard of 20
66' -,a I -s pvr this Wmemuton fo ym. tUsing a nm corn-
MO dw staf enter and iidane the data comrmus

TO cerCOphare the system's expansion, w me olkting ort cup.
rent hie crib C's a special introductor offr.m'A& TOn W es sub-

6qo before Auasr 31 and receive a yers viwdj~~ am ti
mumae s t nth reduced nee of $7500. Since Vome abued a

~b~Ye doeft howe to pay the 5750 id aces inoei Aim
~m31, the aual cos of the expended sys~ vi be $12500.

O 'ml -rcn -~io - you pt due minumm value
from your IN rI0Am On.~ b sa rip t Q Ammo 39 Sam
DeuP epa.. for examplis ia l it ou med owiy mcseve.
1*y (NI f"r what VOu use and enjoy unlimd wcm to dh erie
Twr choose The Co sioa id Tracking and BN -Ru M%*ing
SIstm= are $3,500 each for a Year's wiied acess.. The Congpes.
sioan-d VOW Tracing Systm is $3,000, ari the CAnpaIgn Conra-
tion Tracking Systm is $4,000.

Pleae call Olka Oberst at 2021543-9101 to hear mote about the
ex Jned %sim imn On-Line svstem or to discus pricingpan

in a personal consulation.

WASHINGTON ON-UNE: THE EXPNDED SYSTEM

YOUR OPTIONS:-

1. Congresional Bill Te~xt Tracking
2. Congresional Contbtion Tracking
3. Congesional Bill Tracking
4. Congressonal ec Tracking
5. Exit
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Moniorin Even

Our new Conpressoal Bill Trackng System gives you the
broad. general picture on legislaton and also help you m in on th
detais. The flexibility of personalized Bill-Files makes legisativ
monitoring even easier. just select the option you need and produce.
A1 report lnstantl%,:

" DrsTAipwue contains, the ams complete information on bill. This
oPtion includes a summary of the bil, the sponsor and c-po rs
a legslive history of the bill, and the date and time of amy hewing
associated with the bill.

" Summary proies a brief summary and notes on the bills curren
staUS, a convenient way to get a quick overiew of a bil.

* A4 iesdisplays ahistory of alofa barsactions. You CUS&rad
most recent actions ll actions since a specifi date, or the entire
leIslaiv history of a bill.

* CO-SPaav itsts the co-sponsor of a bill. You can ack by memvber
or by bill number; the latte lets you list co-sponsors alphabeily
or Chronologically by the date they signed on to a b-A.

" Cakwdur gives you access to all avalable calenda WON rmaton on
anm bil or BilD-File. You can further nrrow your search by specity-
Ing flour or commicee and orgamzmg by date or by saw

* & A%*F is a summary of A bdIs inueduced on or snc a IFP. Cifi
date. Include is a is t sponsors and co-sonsors ad any com-.
mittees to which the bil has been referred

* arr pide you to any bil unuy meto gdue Ud or plum
vou ame

* &I-bida et vou organize and score inmton in the ways you fid
most usefu. You can score an unlimte amouint oIf U~Wa ti n 
as maaw separate Bill-Fes as you need. Suib -cipia abd. VA,-
)ca. positon, or priority, Amlouu to cre csirmd rports
For example, you could repor" on the current statu of your a*p-
priority bills. Adding, deleting, or modiyin B&illPes is "as% Oid

oucan add your own comment to bills in vouf files.
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Do you need an easy way to analyze voting information?) Vbul
you like to be able to create sophisticated voting reports an sconds?
In addition to simply listing the %vtes of every member of Coni~es
on every bil, our new Congressional Vote Tracking Sysrte8 lets you
tackle morm ambitious tasks with ease. Simply choose the opion which
best suits your needs:

* Miw~w.Rmwd is Vote Trackings most basic form of ifrain
Thi option shows how a specific member or Member-File voted
on any bill. Ymu can specify a single vote, all votes during a certain
time period, or all votes by status. In addition to dispayfing a
nuies vote, the system tells you whether the billpse or failed

and what the total votes wvere. The system will also reveal whiether
the member youre interested in abstained or wais absent.

*& 5BlA ."is another basic form of information. This op-
tion reveres the Member-Record's emphasis, letting you conceri-
trate on a bill instead of a member. The system Ists every floor or
committee action that has a recorded vote and all the dams on which
the bill has been voted on. When you select a datm the system will
list all vows for that dayw's version of the bill.

M& B1y Saura produces a numericay ordered listing of bill accord-
ing to thir statu. You could, for example. specif only House floor
votes or only Senate committee votes. An added feature lets you
displaytes by roll call number.

*pd C ua, Rk compares the votes of any group of mms and
also auoaial acltsa memnber rating sowming how often
a group Of member favor or opposes yaw positions.

46wxow~ Rawrd discloses a membes attendance record: this listing
can be arrnged alphabetically or by absentee pertae

P CAbef(~sws is an alphabetical listing of the anount and date
of all PAC contributions, to any member of Conigress.

Of UaDqkd FibS lets VOU Create the Member-Files. Vote-Files, and
Rating-Files which make the preceding reports possiible.

I
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Activity Summary:
A One-Page
Snapshot of
Financial Activity

[edetailed financial accountings w~hich 1'.4s and candidates
are required to file %%ith the Federal Election Commission (FEC) on
a regular basi's amount to thousands of pages. For a single report to
ec~ccd hundreds of pages is not it all1 unusual. Tfhese huge reports
%pill forth from the file cabinets in %'-hich the%- are stored. threatening
to o~crm~helm the person searching for a simple overview~ of a corn-
mittees finantial standing.

Washington On-Unes.4-ntyn Surnwmary feature gies you an easy
3Va to make senise of this sea of numbers. The system gives you imme-

diate access to a one-page snapshot of each W'~ or candidate's finan-
cial actnitv for the last three years. These broad. overall financial
summaries are arranged in easy-to-read table form. These tables show
information from the first page of the FECs Rrpmiof Rvipa ad Di-
bwrmnwtis forms across the top of your screen and list the filing dates
down the left side. 16u instantly discover the committees cash on hand
at the beginning of the reporting period, receipts and expenditures.
arid cash on hand at the end of the reporting period.

This quick, convenient method lets you concentrate on using
the inforn1&-.tion instead of looking for it. Check out the competition
by instigsiing their financial condition. Discover where the big moncy
is. Or. find out how much money a candidate already has before you
contribute.

Our Information is timely and accurate. Actis irs summaies are
calculated from the summary page of the FEC reports. which is the
first thing we enter upon receipt of the reports. Our computer calcu-
lates the totals and makes the Information available to you within 48
hours of its filing w~ith the FEC. We enter the information exacty as
it appe-Ars on the FEC reports.

WASIIINGTON ON-LINE ACIIYSUMMARY REPORT.

NRA POLITICAL VICTRAY Fl.'\t) 1486 C"05353
-. 't' "4)\G ( H kT -TkRr RFCFIPTI, EXPENSES CASH AT END

2 01 1 S6 2M i# 14~h 14
S742-' '6
ii()451,72

1624.14 1083637.51
31250.00 1929810,77

71h72.00 2366590.51
!;Q51 -41 ' 10454.94 236659032

Wshington7 On-inehihh 'strect. %%,,thea~t. Wi~hinzton. DC:wv 201 543-4101Washington On-Line
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Introducing the
waswe~OweIwE

Subscriber
Nesletter

Bill Text Keyworing
Now Takes You
to Exact Page

Washington On-Lane Is delighted to introduce the 1kshington On-Lane
Subscriber News*uer." a mondhl bulletin designed to keep you informed
of and active in the development of our Federal on-line information
serice. Our objectives are to enhance your knowledge of existing fea-
rures. introduce new services. and encourage active subscriber partici-
pation. We hope you will find this newsletter helpful: please let us know
howi we can serve you better.

Our full temt database contains every version of cv erv bill introduced
in the 90th Congress. This means 85.000 pages of information com-
posed of I1I million words. To keep track of all this information manu-
ally. you would need to devote yourself to the tak fullme. Even then,
you couldn't be sure that you weren .t missing pertinent information
because of obscurciv titled bills. With Washington On-Line's Bill Text
Tracking System"m . you can use any word in the English language to
search the system's word database.

A new~ feature requested by subscribers adds to the %1exbilltv
of this search system. Keywording narrows your search considerably.
kc'i'wording b%' page guides you to the exact line where the languag
you hav entered appears. Locating words by page is important because
bills range in length from 2 to 2.500 pages. The tax bill HR 3838.
for example. is 1.3 57 pages long, T'he word "tobacco* appears only once.
on page 1052.

To see how easy It Is to search b%- kcyevword. type 'Text Tracking:
Choose the "single bill* option. Enter a bill number. Choose Option 3
to highlight the keyword you have chosen. Type "I' for Ncs" when the
System Asks If you wish to display only the pages with the phrase on
them. The s-stem will then indicate the bill's length and the estimated
time it 4ill take to scan. An asterisk will appear on the left margin of
cecrv line containing the specific phrase vou requested.

I



Washington
On-Line Introduces
Two New Systems

Bill-Files Help Yout
Get the Most Out
of Washington
On-Line's
Congressional Bill
Tracking System

WasJhington On-line is happ% to announce two new services created
irespoi1se to subst riber demand. The (:ongr-_.sional Bill Tracking

S,.stem' lets 'ou trick anv bill's progress from Introduction to the Presi-
kient'scdesk. Aiction reports g,'.e ou the entire legislativehistorv of every
hill. ()tfl,'al hill summaries are j~ailable: key-word searching capabili-
ties u'lide %()U t0 an\-;trInIr\ mentioning the %%ord or phrase vou enter.
N lcgislati~e calendar. includiniz a "itness list available in advance of
hearings. keeps vou uip-to-date.

Vhe Congressional \c firacking S\-stem' allou~s You to do
muc h more thin simpl\ list %eas and nays,. This option makes sophisti-
cited analy-ses easy. 1ou can develop v-oting profiles, calculate the
perc'entage oIf timc, inv member supported or opposed your position,
or create a comprehensi~e vote rev iesv.

Our ne-A Congressional Bill Tracking System not only provides you
'ith continuously updated Federal information: it provides you with

a means of making the information Useful to you. Personalized. con-
fidential bill-files make this overw~helming amount of information
manageable, allom, ing you to trick and report on just the bills of interest
to vou. The 5%.-stem's efficienc,% and flexibility let you create customized
reports in minutes.

EFFICIENCY The bill-file system lets you organize information
any %%av you wrant, both w-hen you create bill-files and when you retriVe
them. )ou have a varietv of organizing possibilities when establishing
bill-fiies. (Create an unlim :.-.d number of bill-files, each containing an
unlimited number of bills. - Id an unlimited number of categories. iden-
tifving each bill according to your own organizational criteria. These
might include clienit, position. subject. priority, department, or analyst.
Xll subscriber-defined information can be updated or changed at your
convenienice. These categories make organizing legislative reports an
easy, automated task.

FLEXIBILITY Once this basic framewAork Is In place, you arerecodv, aree reater customization. 1bu can retrieve repotscnaig
'NUMMarIeS. actions, and .alendars for any of the bills in your bill-files.
Our sophisticated system. %%hich wec have developed over five years.
Also lets s-ou cros%-re'erence self-dcfined categories. You could, tor
exAmple. create a personajizrd report by calling up all your first priorits
hills and aspecific SuJt)Ct file, suich as all bills affecting defense con-
tracting procedures. )ou hasec unlimited space in each bill-file to add
so)ur os4n notes. inc"luding %.our position, priority, or aray other kind
,-f information %ou need.

Ioarrang-e tor ai demonstration of this new~ service, call Joan
Phillip-, at 202 4s~i

WnSHINGION ON*LINC
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Looking for John
Smnith?. Contributor
Name Search
Helps You Out

-'-5

(-5.

1 71ml11-M lndi IdUil Lr 4Mrihut uns fri ni X0.0 c~in ) ntribucor%. Sub-
'c bri. n re.~icx' if)% 4~ thcse kontfrbto ns And instaintk find mit

'~ ~L. nfiuih ti ht rii'.% hen. Repirts Are ~n mir -s% 4tcni "chin
4%~~~~i to- . .' eiro tiled \%! h thc [I-

t11 ' i 'trthut :,ti a ki n4~ '-i\ %c .' h ii h \% a-, int ri ~duo ed in
i\S rct~ned L I nt inuoisk ( )r iznails rbers L mild '%ear( h ti i

onmt rib Uturs h\ last nirme )niN. In I )c4. ember. \% c tutIher retined sea r i
-apabilities b\ enablingz ,ubs.'ritxr% to seark h h)5 list namc Anid first initial.

In \Mis. "ke made it ;iossible ti sear-ch b\ list And first nlames.
First namne search is An rnp'rtant additin. Our \stcm iists ;.1I7.; Cmn-
tributors \% ith the list name ()f Smith. \inet\ -nine co)ntributo)rs ire listed
As J. Smith. The c.hart bcloit sho\%N the \sstenis ten mi'st common
list names And the number (,f di(ntributf-rs li-;ted tor eac~h name.

MOST COMMON CONTRIBUTOR NAMES

Smith
Johnson

Brown
Jon..

Aden___

Whft

To maintain the integrit of our database and to increase aecurac'.
%%e enter contribution information exactlvs it is reported to the IFEC.
For example. contributors \%ho file asj. Smith are listed on our sstem
as J. Smith. not John Smith. Be sure to use the other search techniques
if ou donct find the contributor \'ou 're looking for %% ith the first method

"'OU 11se Vlso. the samne indi% idual is som~etimes listed separawly because
reports have been filed under different addresses. Lmwyers. for e'xampir-
of4ten give homne and otice addresses. I r-dis titals , ith the same rn'me
but different addresses are listed niext to eaciicoher so be sure to check
bo,(th istings

W v.ill continue refining the search process to suit your needs.
Please use the enclo, ed business reik crd too inform us of \-our
s ugge s t i )n -..
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NATIONAL REPUBLICAN (ONGRES.
SIONAL CONMME an ulknerpo.
rated aseociatlon. et aL. Appelleata,

V.

LEGI-TEUN CORPORATION
(Two cooes"

N06 ft&-W37, 5401

United States Court of Appeal,
[Dutznet of Columbia Camt-i

Arguzed March 10, 1986
Decided July 15, 1986.

Politicz.l Congressional conmit
brought a copyright infrinement and corn-
Mon-law nMrpresetaon action against
information service for the copying, adapt&-
bion sod distributio of campig contribo-
tion information on public fMe at the Feder-
al Eetion Comnmusion. The united states
District Court for the Durict of Columbia,
Gesell J.. diamussed action. Appeal was
taken- The Court of Appeals, Stafr, Cu-
c=i Judge, held ' v actin was within
prumary jurisdiction of Federal Election
Commusion.

Ordered accordng ly.
J Skelly Wright. Senior

filed a concurt-rig opinion.
Circuit Judge,

Electie" e3Z3
-Copyrght Infrtigemnent, and common-

law rnaaappropnation actan filed by politi
Cal cong1'emwnal Committee against infor-
mation seine. for the copying. adaptaton
and dustrhbuwin of campaign contribution
infor'natior on public file at the Federal
Flectin Commission pr'-serned a questio
that tell wythin primn jurisdiction of the
Commission to interpret the Federal Elec-
tion Camnpaign Act which was ambiguous
with respect to whether commnereia activi-
ty like that of the nformatin servie was
protected. Federal Election Campaign Act

L Pub.L No 92-225. 86 S4.at 3 (1971) (auws
amended verwon Pnnaplty oodf~ied at 2 U-SC.

of 197 1, flS301-M, as anded, 2 U.S.
C.A. ## 481-456.

Appeals from the United States Ditc
Court for the Disizict of Cohauabj.s (Ciell
Action No. "50106).

Jan W. Bann. with whom Browe G. Jo-
sepli and Cart L Prank. Washington D.C.,
wv~f on brief, for appellants.

B~aace D. Sokier, with whom Thoam J.
Casey and Terence j. Leahy, Washigtn,
D.C., were on brief, for appelse.

Before STARR and SILBERMAN. cir-
cuit Judges and WRIGHiT, Seno Cke"i
Judge.

Opanio for the Court ifled by Uhmuit
Judge STARR.

Concurring opoino fled by 0umor ;i
cuit Judge J, SUELLY WRIGHT.

StIARR, ~Cbuit Judge:
Thin a an appeal from the District

Courta juemt dinoining the aipyright
ifrige0 n amd ciinmcm-law apori-

ationwt Mcoid by the Naioal Republi-
can Comagleiionai Canmitee (NRCC or
Committee) against 140c-Tech Corporation
for the aipmg, adaptom and dimi-&to
of caqfg antrbumo infA-utiu on
public Me at the Federal Deb Cmmi.
am (FEC or Cmnsos.Becaum this
Case pesents a qeomthat falls within
thePma" - -ir ie th isdtFCC to i.
teriwet the Federal Election Campaigna Act
(PECA),'I we poston ation of this
aiaw until the Conmao h. ad an

o~pportuiaty to express it vie"s on the
FE"A iane.

Thie Natioma Republican Congressional
Committee a a wo-profit, political asoa

91 434-455 (19M).
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b).'n that supports Repubbean Party canidt-
date* for election to the United States
House of Representatives- NRCC's prm
mary activity is fundramsig Its prnecipsi
business asset is its hot of donors, crested
through an expensive and laborious prorem
of targeting and soliciting likely contribu-
torn

FECA require the Committee to fMe
With the CormiisKM a 1st of the names
and &ades.' of all contributors who do-
nated morv tha $200 in any ywa 2
U S.C I .UbX3)(A) ol982). The Corma-
son, in turn, has a statutory obigaon to
make theme bists propi available for
public inspectio and copying. subject only
to the limitao "that any nfoMatio COP,
ie from much reports or stateets may
not be sold or used by any pa an for the
purpose of soliciting contribuions or for

n ind purposes 2 U.S.C I U~aX4l

Legi-Tech Corp. collect. and transmits
legislative and pobtical information tD sub-
scribers over telecommunicabi facilities.
so as to make larg amounts of information
acceblie in a convenient. computerised
form. When L~eTech began operations Mi
19@1, it offered its services in ('Aliform
and New York. providing summaries of
state legislaton recorded votesn on billa
AMd attendance recrd Of state legislatoMs
Legi-Tech's clients included newspspers.
political parties, lobbyists. corporations. lo-
cal governments, state agencies and trad
associatins. At the request of newspaper
chents. Legi-Tech added to ft data base
publicly available informion conerning
politial contibutions to state legislators

In 1985. Lejg--Tech decided to expwAd iLs
electionic 'information servie to include
pubbic data concernin the federal govern-
rnent The Campaign Contribution Track-
ing Semvce (COTS or Tracking ServiceO.

2. The *commeriaal purposes' pro&bioo dcws
ot aj4,y to the us of tkic name& ad res of

any pobbcal coraminee to solict coneiubu
fromr sikk commntec 2 U-S.C I 433(a)(4)
(19"2)

I In &Mitori LegiTech suppkinents the data
~avudabk fr "mn the FEC brv tcludinS the phone

which is the subject of this litigation, pro-
viries sUbscribers with computer acces to
all camnpaign contribution reports on fMe at
the FEC.' I%* software on the COTS sys-
tern permts information to be requested in
a wide varity of formats and thus enables
customers to target their searches accord-
ing to their specific Deeds

in September 1985. NRCC learned of
L~eTech"- plans to offer the Trs! kmg Se-
vwv &Wa *iclude as part of its da's base the
Committee's donor lasts on Mie at the Coi-
mason. NRCC promptly sought a oMp-
nght registration for its FEC donor lista.
After some hesitalmo, the Copyright Off%*
issued certificates oi r rbnwhil not,
Mng "the Office's un0tinty and demise for
juidicial guidance on the copyrightabdity of
compilations of data." Joint Record E~x-
cerpts V=RE at 67. On September 27,
1985, NRCC fied suit iM federal district
court against Legi-Tech, seeking relie un-
der both the federal Copyright Act and t&L
common law of misavxopriation.

On October 15, .065o, the Dti Court
issued an oral rulng de'.vwg NR(X~s aw
nion for prejiinry .ijoctre rele. The
District Court concluded that 'ji~t would
totaly frustrate the Federal Elect=o Cawa
paagn Act .. to avoi disclosure by aWp-
righting the very facts that ame require to
be Mald in the public interest" iRE at
9-10. A week later, upon the parties' sip
uiation. the District Court ud a final
judgmnent rejecting all the Committee's
claim. On October 24. 1986. the CoMMit-
tee filed a complaint with the Federal Dec-
tion Commission concerning Legilechs
Trucing Service The next day, NRCC
appeawe ti-r Diswtricourt's order to this
courtL

Before us. the Committee argues at
length that the District Court erred in Con-

niumbers for abouz half the dooors haWe in FE(

4. LWe-Tah u-scludes a warning on ts Ms ma
ten~als and data bsse in! ormlwg customer, of ttw
Sf"hitatuof and cowannacal-Pwrpos Preub,-
nion cintained in F'ECA
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eludinig that F'ECA autkyonzes Logi-Tec+ha
challenged activity Ser Brief for Appel[
lant at iii. 2. 13-19. 24-25. 2&.-30, Reply
Brief for Appellant at 1-2. ",s IF22 Ap-
pellant seek-v to persuade us that LoVi--
Tech's commercial use of donor lists fied
with the Commission not only is unautho-
rized but is in fact expressly protfibited by
FECA. In making this argument, the Comn-
mittee relies. among other things, upon the
languae. legilatzve history and underly-
ing puroe of FECA and the r*piiatc,-s
and decisions of the Comission interpret-
tng that statute N RCC would have us
decide that whatever license to cpy is pro
vided by FECA. the statute diearly pro
scribe. Legi-Techas -wholiesale comzwcusi
copying." Brief for Appellant, at 19.

We are unconvinced. however, that
"there is no risk . that [copyright] pro
tection of NRCC's comoilations is inconuist-
ent with the F'ECX" Reply Brief for Ap-
pellant at "-. The language of FECA
plainy evinces Gousrrus' intent that cam-

pincontributio reports on file with the
FEC be "available for public inspection.
A copying." 2 US.C. I 439(a4). Inss-

much as Congress expressly provided in
FECA for public dissemination of the pre-
cise type of compilation at issue hewr-, the
provisions of the Copyright Act relied upon
by NRCC. dealing with compilatious gener-
ally. must be construed in a manner that
will accoimmodate the Federal Electin
CaLmpawg Act. Sew gernruUy MaeE~oy
Cor U',ited States. 322 U.S. 102. 107. 64
S CL 890. M9. 38 LEd. 1163 (1944) (-Spe-
cific terms prevail over the general in the
same or another statite which otherwise
might be controlling " (ctation omitted))Such ar interpretation of the Copyright Act
seems particularly JUStified in light of the
equitable doctrine of fair use, which per-
ma1ts linitauc'n on, copyright "for purposes
such as criticism, comment, [and] news re-
porting - ' S C. 1 107 (1982): wmFi
'wprr 4l In'*o,,to n. r. i Mooy's hI
tveiton' 'm- e. Inc.. 751 F.2d 501, 507-0,

i2d Cir 19M, 4.T fair use doctrine -of-
fers a mneans of belancing the excluaxve

S. NRIC's common-iw trmipproprultion action

right of a copyright holder with the publics
interest an dissemination of information af-
fecting areas of universal concern..
citations omitted)),

Thus, NRCC's copyright action must fail
if Legi-Tech's use of FEC reports is autho-
rized by FECA.1 Notwithstanding NRCC~s
arguments to the contrary, we conclude
that FECA is ambiguous witlh respect to
whether commercial activity like LeAgi-
Tech's Tracking Service is protected. The
Statutory proscripton of use of public can.-
pawgn contribon reports for -soliciting
contributions or for commwea purpose"-
arguably appbes to any individual or orga
nizatioc that sells information obtainsd
froin FEC reports for a proft including
Legi-TectL Such an expsasive interprt.
OMn however. would bar newspapers and
other commercial purveyors of bews frm
publaikag the information contained in
tose reports under any cirvumstanme.
Such a result would obvouly inpgls, if

no frastrte, the underlying pur-
pose of the dssekvure Provisions of FECA
See Bucide r. Vojeo, 424 US. 1, 66-M.,
78, 84 96 S.Ct- 612, 663, 664 46 1.Ed.2d
659 (1V76Y)w aiso S.Rep. No. 689, 93d
Cong., 2d Sean. 1-2 (1974). In enacting
FECA. Congress sought "ft promote fU
disciosure of campaignrented spendig
to insure both the reality and the appear'-
ance of the purity and openness of the
federal electi proess." Bsuekiq, 424
U.S at -8. 96 SCt at 663(footnote omt-
ted) We ame most reluctant to construe an
exceptmo to the- FECA disclosure require-
ments; so broadly as to vitiate the more
general statutory mandate of public disclo
sure,

Moreover, the legislative history of the
"commercial purposes" proviso uliquivo

cally indicates that Congress intended a
narrower proscription. In particular, the
brief history of the "commercial purposes"
floor amendmnent reveals that it was intend-
ed xo protect campaig contributors from
the bsrrage of soliitdons they would re
ceive if "list brokers" were allowed to sell
donor lists on file at the FEC. 117 Cong.

would, a A#omn also ail,
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Rec. 30,067-68 (19171). The sponsor of the
amemndmt Senator Beilmon, expresly in-
dicated that it would not prohibit newspa-
pers from publshing lists of contributors.
Id at 30,068,' w als FEC Advgor)1
Opinion 78: Cawmpa"g Um of Ezpenadi-
ture Infornatsou FED. ELECTION
CAMP. FIN. GUIDE (CCII) 15630 (1910)
('The prevention of lost brokering, not the
suppression of fusnaal informatio n the
purpose of 2 U-S C, # 438(&)(4) and [the
implementiLng reg-ulation of the commis-
sionV'). Senator Cannon, a co-sponsor of
FECA, accepted the amendment, noting
that it had "a laudable objective" but ques-
btionng how effectively it could be en-
forced. 117 Cong.Rec. at 30.067.

Based on our examination of the legisla-
tive history of the prms and the general
purpose of FECA as a whiole, we under-
stand Congrs to have "left a gM for the
(FEC1 to fil" in determining what commer-
cWa actii Wal within the proviso's prohi-
bition (actively akcin to that of a list broker)
and what commrercial activity is not pro-
scribed (activity akin to that of a newspa-
per). Cheurow. USA. lxc v. Nturol Re-
*our= Defens CoxnciL lnc-, 467 US.
837. 843, 104 S.Ct. 2778, 2782, 81 LEd.2d
694 (1980) se aWs FEC v. Dewsocvs~w
Senatorial C0wpasgn Committee. 454
U S. 27, 37, 102 S.Ct. 38, 44, 70 1-Ed Zd 23
(198 1). Un rder the"e circumstances a court
may not substitute its enobstrucn of a
statitory provision for a reemosable inter-
pretation by the agency charged with ad-
ministering the statute. C~ewovn, 467 U.S.
at 844. 104 S.Ct at 2782 Dem~icrati Sen-
atorWa Campaign Committee. 454 V.S. at
39, 102 S.Ct at 46.

The* Commmson has sot yet squarely
addressed the status under FECA of ser-
~,uces like CCMT. More generally, the Comn-
mission has promulgated a regulation stat-
ing that

The use of information, which is copied
or otherwise obtained frenn reports fied
[with the FEC], in newspapers. mega-
zines, boks or other similar communica-
tions is permissible as long as the princi-
pal purpose of such communications is

akx o . 1106

not to communicate any contrjbgto In-
formation lited on such reports for the
purpose of solicting contributions or for
other commercial purposes.

11 C.F.R. # 104.15(c) (1985).
At this juncture, it is unclear to us

whether Legi-Tech's activities ame protected
by this regulation. T he record before us
fails to identify the subscribers to Lfti'
Tech's new Tracking Service. fthat.
more, we do not know whether the FEC
would deem LegiwTechas commumcatioo to
be "similar" to those of a newspar or
how the FEC would apply its 4prbm*Ws
Purpose" test to thee facts. In liht of
the deference that must be accorde the
FEC's interpretation of its m' stetute
(and Wneed its own regulation), any at.
tempt on our par-t to resolve the present
contmoersy would require judicia speua-
tioi &S to the Commission's views.

To be sure, the Copyright Act proide
us with a basis foi resolving this C=Utsver.
sY. But it is also well settled that cou
may route the threshold dcision as %0 cer-
tamn isse to the agecy charge Wi" pri-
rmy responsibility for gvermma su-
pervision or control of the partcular indus-.
try or atvity izivoled." Port of Bae"
marine Terminal Aioi.i . hderi-
aktiba't Trsna -- uc 400 U.& 6z,
68, 91 S.Ct. 20, 208, 27 LE4.2d =06(190)
(citatioto omitted). Cusuaimof uni-
formity in the Application Of law, e1cit
use of judicia resoure, and appropriate
deference to Congress' mamdlte to the FEC
combine to lead us here to) invoke the eq-
uitable doctrine of prkmaly jauridiio and
stay our hand until the FEC ha a an
opPOrtunity to speak to this questin. See
genemUNJ Nader . Alleghenyp Airfises.
Inc.. 426 U.S. 290, 303404 96 S.CL 1978,
198&-897, 48 LEd.2d 643 (1976k; Umsi ed
Sutesa r. Western Pacifi Roaroad Co..
352 U-S. 59. W3-65, 77 S.Ct. 161, 164-46, 1
LEd.2d 126 (1966)- 4 K. Davis, Adwanu-
trutivr Low' Th'etw Ch. 22 (2d 9&.1993).
Our limited rview functo is not rational.
ly exercised by attempting to predict how
the FEC would resolve this matter, awFar
East Confeence v. United StatoK 342
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US. 570,5$74-75, 72 S.Ct. M92494, 96 LEd.
576 (1952). especialy when the identicsl
controversy is already pending (at NRCC's
behest) before the Commission. we FPCv.
Loimwa'a Power & Light Co.. 406 U.S.
621, 647, 92 S-Ct. 1827, 1841, 32 LEd.2d
369 (1972) More important, our decision to
postpone consideration is warrante in
light of Congres explicit decision to vest
the (7ommission with "primary juriadito
over civil enforcement of FECA0 * 8hck-
ley, 424 U.S. at 112 n. 153 96 S.CL at 679 ni.
153 (citing 2 U.S.C. I 437db)); ame Dono-
c-artic SexsatonWa Campg u Comm ,itt ee.
4U4 U.S. at 37, 102 S.Ct at "; cf. U7itted
States v. P&:lidelphsc NatimWA Bomk4
374 US. 321, 3%3, 83 S.Ct. 1715, 1736, 10
LEdL2d 915 (1963) (primry jurisdicin
"Orequires pidcwi abstention in cases where
protection of the integrity of a regulatory
scheme dictates preliminary resort to the
agency which administers the scheme" (ci-
tations omnitted)). Under these circumn-
stances, we ame no reason not to heed the
salutary Principle that "statutes aece
administer should be interpretead by the
agesoces before the courts mtre them."
4 K. Davi, uprs # 22.5, at 96 (emaphasis
deleted).'

Finally, LegiTech contends that we may
pretermit, the FECA issue entirely because
the NRCC's donor lists w-4, in [egi-Tech's
view, entirely outside the Protections af-
forded by the Copyright A&t As the Copy-
right Office itself oberved, however, the
copyrightability of complations of data ia a
highly uncertain area of the law which has
divided courts and commentators alie.
See, eg.. Hutchuwnscn Teephoiu Co. v.
FmRotw Dire"r Co.. 770 F-2d 128 (8th

~.Al aivd actions to enforce FECA are mabonc to
inituda determination by the Comrnuwn. 2
L'S.C. % 437c~bXt I), 437d(e) (1962).

7. If we v~v" to dectde the FECA umm now. it
might be argued that the pidiary would them-
by preclude the Commnission from adopting a
contrar but reasonable iaterpretabon of the
statute that it is charged with admmnisterw&~
We obviously need "o addrw or decid his
issi*. but merelv note that sich a preclusion
would arruably vioLate the su-nt. if no( the
letter of C~ewVUL Alternatively, if the Commas.
sion weere free to qeeci our interpretasuon and

Cir. 1965) (follwing line of cumses htl
telephone diretoies to be copyrightahl.)
Noodivb Iwstov, Serpw 751 F.2d at
504-47 (discussing 'opposing lines of cawn
a&d competing theories advanced by axjjn-
mentaors" regarding copyrightability of
compilations of dat). We believe it unwuie
to add yet another voice to the cungst
copyright cacophony whew' resolution of
this issue may prove entirely unnecesary.

We therefore hold this ase in abeyance
pending an opporwaity for the FIXC to
interpret the "cmmr iprposes" ov
so as applied to Legi-Tech's Tracking Ser-
Vice.6

So Ordteredt

J. SKELLY WRIGHT, Senior Ch'eui
Judge, c m

I agree that UdBi case should be held in
abeyance pending the Federa Election
Commiision's (FEC) interpretation of the
Federa lDection Campaign Act (FECA). I
write se-aa--l, however, to note two is-
sues of Special concern

First. in deiigthe scope of the FECA
ban on commercial exrplitation, the FEC
should remain cognizant of the important
and bwbling First ame ndment implifr
tions raised by any construction Of the sta-
ute that bars the use of the inomto at
issue in this case by organization sucda
Legi-Tech

Second, I am tmobled by the imphcatmo
that the Nabou.l Republican Campaign
Comnite (NRCC) may pursue it a"p-
right -rPem61 at the Sam 61 it pursues
ItS ! adiit ative remedies Under FECA.
In crafting the requirements for admme-a

- to do go. the uoewd rank would
be the omemem aplicaof R FCA Cf~ Fir
Eaw Ccuumwsca 342 US. aS74. 72 S.CL a
494 (jiial ddarme to somy S peimy Jur-

lidc cum~ Jumiformitp ad onsilmcy
in the riquLauo of businen amtnsd to a

-WCW afny.

& Even if the FEC's resolutio of MRCCs admnn
istaove conwphin fails to priwide usch aW in-
terpretabos, it is po@abie that the FECs vkews
on the amaer mighs be obtained deotgh an
adwiary opinion. Sw 2 U.S.C. j 437f(a) (19"2).
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NORTHWEST AIRLINE. INC. v. IPA.A.
cas M 1d FM e F. 111"

trative review of alleged violatins of
FECA, Congress might well have thought
that the newly-created scheme would be
the exclusive remedial scheme with which
to enforce the strictures of FECA. See 2
U.S.C § 437die) I f we find that the
NRCC may nonetheless pursue its eopy-
right claims in federal court regardless of
it-s administrative remedies, we would have
effectively- created a private enforcemient
scherne Whether C'ongress intended to
permit such private enforcement seem
doubtful in light of the exphait limitations
on vi:'bilty imposed by the Act. Se id
§ crglaxW)() i~vil p-nalty limited to

$5,000 or the amount of the contribution or
expenditure involved in the violation) id
§ 437giaXW) (civil penalty for willfual vio-
Lations limited to 510,000 or 200% of the
amount oil the contribution or expenditure
involved in the violation).

This issue, however, need no: be co-
fronted by the court at this point. Should
the Commision conclude that appelsee's
use of the lists is not barred by the FECA
commercial exploitation poii aon. the
court need Dot reach the issue whether the
FEC enforcement scheme is exduWie At
that point "NRCCs copyright action mast
fadl flecausel LgiV-Tech's use of FEC re-
ports is authorized by FECA." Opimio for
the court at 6 (footnote omitted). TMw is-
sue on the merits would thea be cear,
allowing 11-zs court to pretermit the me
difficult jursdictonal question. See Serw
tary~ of the Vary r. ArrocA 419 U.S. 676,
67S 94 S Ct. 3039, 3040. 41 LEd 2d 1033
i I9r,4) tpe'r cu Mra m )Doe v. U S Dep-Y Of
Justice. 73F 2d 1092- 1101 (D.C.Cir.1985).

Thus, because I agree that the as
should be held in abeyance pending the
Commision's adjudicarion of appellant's
administrtive complaint, I concur i Judge
S'tarr's opinion for the court

NORTHWEST AIRLINES,
INC.. Petlomer.

V.

FEDERAL AVIATION
ADMINISTRATION,

Respondlent,

Larry W. Morrison. Air Une Pltsts
Association, Int-rmatlosel.

Intervenirs.

NORTHWEST AIRLINES
tNC., Pettioe.

V.

FEDERAL AVIATION
ADMINISTRATION.

R1_1

Nos. W41610. 35-1"L2

United States Court of Appeals.
District of Colum~bia Ciruit

Argued Dec. m6 1385.
Decided July 18, 1396

As Amended July 23, 1396.

Airine sought review of seisOf deci
sions by Federal Avutm Adm2&trbo
authorizing one of airline's form e fts to
fly commrciia poaemgu airphaes, after
tempolrary sapuimof bis p"o certifi-.
Cate for flying wrhk *1e "noic d The
Court of Appeals, Bork, Ckt-it Judge, held
that airline laked saiedin msay 6at
to safety of airline's fights hbm rcri
cation of pilot alone wa for too spseualste
to provide baesis for standmig, argument
that lenient policy of y i ee tiM mae it
more difficult for airlie wfth stricter Stan-
dards to deter violations amoeg its employ-
ees was not sufficieet, and arguments that
airline might in futur ec oligated to
rehire pilot did not prmeut issue which was
ripe for review

Dismissed,

1, Action 4=6
Expiration of -special uxc," a val-

Ad medical certificate to whict. IFP.ra air

Its
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Int re' ('oche College Park, Inv., supra,
7o3 F 2d at 135,R. In re Jo/t,'uoi, 518 F.2d
246. 2M (10th Cir , eert deptied 423 U.S.
i'93. 96 S Ct 191. 46 L. Ed.2d 125 (1975).

(5] The bankruptcy court faced an uan-
usual situation when Kirschenbaum sought
tii stay dismissal nf the Gorskis' Chapter
MITI pettioni pending his appeal of the sur-
charge If' the court did not dismiss the
petitxon, the defaulting debtors would con-
tinue teo obtan udicial protetion to which
they were not entitled On the other hand.
dismissing the petixmn would elimnate the
estate as the entity to which the judge had
ordered the surcharge to be p&4d ihis
might well permit the trustee to avoid f&
nancial responsibility for his breach of
duty Apparently for this reason, the
judge substituted the Treasury for the
bankruptcy estate as the recipient of the
surcharge. Neverthe less, we agree with
the government that this form of sanction
cannot stand because the purpose of the
surcharge on thes facts must be to benefit
the creditors

On the other hand. there is no doubt that
the creditors were inured by the lack of
any payments for nearly three years; in-
deed, the tota injury may well have ex-
ceeded $5W. Under the circumstances, we
believe that ttie proper course is to remand
the case to the distrit court to consider the
grovernment s suggestion that the sur-
cnwrge be used to reimburse. oin a pro-rated
basis. those creditors who were injured by
,hie three-year eferral in payments by the
G-ors kis If this :-- not feasible, the court
qriouid consider what other sanctin, if any.
ts appropriate Since the bankruptcy peu-
tion was dismissed with prejudice shorty
after the original imposton of the sur-
charge, we have no way of knowing wheth-
er any of tke creditors has received full or
partial payment of the debts As already
noted, appellant argues that following the
government .s suggestin would result in,

4. 4ppellant also suggests that since Chapter X111
petitions ame entirelyv oluntar%. the bankruptc
:ourt woul~d no( hau %- the 'authont-, to reower
the cas at this time " 4ppellant cites no au
th.,ntv and has not4 explined why the fac ths!
a Chapter X111I perition as filed voluntarii,
should preclude a - ;nkruptc% judge who has

..an administrative nightmare" that would
require the bankruptcy court "to reopen
the case, notify parties and supervise the
administration of the order of distribution'
and the creditors to verify their debt. On
the record before us. we cannot determine
whether appellant's fear are justified.
This is a task that more aprriately ii..
with the district and bankruptcy courtg, to
whom this argument has not an yet been
made'

We therefore affirm the finding of
breach of duty and remand to the district
court to determnine, in light of this opinion,
the proper remedy. if any, for the breach at

this time No costs.

LEGI-TECH. I NC., PlaWtffAppellant,

David W.- KEIPER, Cmwge of the
I~ecsdative Sil DraftngCmihnn
of the State of New York. Jobe 3. Fmo
Comuulsioner of the Lqlbstve SWl
Drafting Conmisulia of the %1tato
New York. Wanres Animmsa. Tempo-
i-ar. Preaident of the Senate of the
State of New York, Stanley Fink.
Speaker of the Aswebly st the State of
New York. and Mw' Cnei as Gosv-
emior of the State of New York De-
fendanWaAppetlees.

No. US5. Docket 644M1.

U Se States Court of Appeals,
Se'-'rnd Circuit

Argued Feb. 20, 1985.
Decided July 5, 1985.

Corporation which was engaged in
marketing computerized legislative infor-

d:snmisaed su.ch a petition because o( the debtor's
?soncomphaance with the plan from reope iang
the pr-oceedings. Howaever. the contention.
%&hich is raised for the first time on appeal, need
not be answered heme and my be pressed -,n
remand
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mati retrieval serx ice broiught action o

again'., %.Arious State officials challenging h

,ionstitutiona,!tv of New York statut,- prip

hitinni --n!:tie-' such as plaintiff from nut,

s~cribing tto a state-wnied computerized

diatA hase containing, inter alia. full text of

pr ,Ixlst-l legislation. Preimnar%' inju nc
*;vv rohlef was denied by the Ui'r~ed States, 2

Ihsrict C:ourt for the No.rthern D'istrict of

Ne%% York Roger J M iner. J1, W 1 F Supl,

:1'.. and p .a,,itiff appeied The Court of

Appea,- Winter. (Circuit Judge held that

i question whether plaintiff was able to

obtair. printed copies of pending bills or

other iegi5lative information on substaittial

lv the same terms as; the state-owned ser-

vice requ-ired remand for further findings

before ;- could be determined whether the

statute., ,n. qaestion violated plaintiff"5

rights, of free speech and press-, 12l plain-

tiff had at least a limited right of access.

notwit-hstanding the statute. to the statk-

owned -service. such access being otherwise

availabie to general public through sub-

scrption. though plaintiff, as competito-,r

could be required to pay -true cost" of tr.-

subscrption. namell% revenues lost by tnt-

state Service as result of competitive te-

transm5isof of the materials, though fur-

ti-er factual findings were required with

reszpec, thereto. and 0~ validity of stat-ute

wcould turn as well on finding to be made

e- rean d %% he.er cost-s of c onverting leg-

Ls lative text-s 114 cornputerszed format were

e ,tner avoidable o'r Ie minimis, for in suc -.

as pantiff. if at otherwise had access to

nhe texts on substantlall' * ane termns a:s

state service. wrould not have shown har-.

fr. the statute

Remranded

I. Constitutionlal Law ~Ol$
Records 4:31

Sw York statute (N Y Laws '9,'4

'et seq )prohibiting entities suc-. z

:'rcorat- plwai., Ff which rarketed com 'u

!er~zed legisllat,,ve information retnievai s-er-

1:- fromn su~bscribing to state-owned corn

puterized data base containing, ,rter a..a

fu-etinformation regarding pooe

.egis'ation. tie'i though subscript:'r-s vert-

KEtPER 729
therwise available~ to the general public.

ad effect not only of regulating access to

)fcsrmation in, a particular format, but im-
kctda well the corporation .s First

%nndmernt right of publication 1' S C'.A.

C'onstitutionlal lAw 4=90.1(1I
Irnformation about legislative proceed-

ngs. and in particular, pending legislation.

s alt'o~telyva'~al to the functioning of

govrnent and to the exercise of political

speec. which- is at the core of the First

Amnendment*I S-C A Const.Amend. 1.

3. Constitutional Law e9O"ligi

Records 4:,31

Possibility that corporation which mar-

keted computerized legislative information
re--me v a . rervice might obtain copies of pro-

posed le,-islation from the bills' sponsors

did not remove allegedly unconstitutional

oruis placed upon the corporation by 'New

York Statute [N..Y Laws 1984. c 257, 5 et

s~e ] prohibiting entities such as corpora-

tion from subscribing to state-owned comn-

,,,,t~erzed data base containing, inter aba.

f-alltex-t information regarding proposed
;egtslatiorii anticipated helpfulness of i-&

vi'~lspoitsors- was not the equivalent of

process that automatically distributed new-

*proposed le i lation to the state service.
U S C A Const.AmendI

4. Constitutional Law V-9O.1i II

Government may ade its own . wee to

-ne debate over public issues. but it may

no- attemrpt to control, or reduce compe&i

inr from other speakers U S.CA. Consi

Ar.nd .

S. Federal Courts "S22

Questjor. whether corporation, wh;,'1.

marketed comnputerized legislative informa-

nion retrieval service, was able to obtain

-prnek copies of pending bills or other

,erslative information on substantially the

saeterms am state-wned computerized

liatSa base required remand for further find-

.rgs :wfor* it could be determined whether

New York statute [N Y.Laws 1984. c. 257.

,4. e t seq prohibiting entities such as

orpo~ration. irterested in republishing the
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materials ;n its own format, from subscrib.-
ing to the state-owned serv ice violated cor-
poration's rights of free speech and press.
U S.CA. ('onst Amend I

6. Constitutional Law 4=4O.I(S). 274.142)
Though New York had no coinstitution

a! obligation in the first instance to provide
any access to state-wnied computerized
data base containing legislative informa-
tion, once it determined to ofter asem to
the general public by subscriown. First
and Fourteenth Amendments. precluded dis-
criminatory denial of such access to a com-
petitive organ of the press. namely, a cor-
poration engaged in marketing its own
computerized legislative information re-
trieval servic and seeking such acess for
admitted purposes of republishing the ma-
ter"al in its own format at least where
corporation did not seek special acesm but
only that accorded the general public. U.S.
C.A. Const-Amends. 1. 14. N Ytaws 1984.
c. 257. 9 5 et seq.

7. Constitutional Law Owft1)
%'hen government regulates speech in

the name of an interest unrelated to the
suppression of speech. regulation will sur-
vive constitutional challenge only if the
government interest outweighs the burden
and cannot be achieved by means that do
not infringe First Amendmnent rights as
sigmifiantly U.S.C.A. Const-Amend 1.

8. Records 4031
Corporation which marketed computer-

ized legislative informatio retrival ser-
vice had at least a limited right of acess.
notwithstanding statutory prohibition (N.Y.
Laws 1984, c. 257. 9 5 et seq.], to state-
owned computerized data base conitaining,
inter alia. full-ext information regarding
proposed legislation, such access being oth-
erwise available to general public through
subscription, though the competing corpo-
ration could be required to pay "true cost"
of the subscription. namely. revenues lost
by state service as result of erporation's
retransmission of the materials in its for-
mat. U.S.CA. Const.Amend. I

9. Records 4=31
Validity of New York statute [N.Y.

Laws 1%~4. c. 257. # 5 et seq.) prohibtin
entities such as corporate plaintiff hervin,
which marketod computerized leogislative
information retrieval service, from Sub-
scribinig to state-owned computerizied data
base containing, inter "la full-text inor-
mation regarding proposed lislation
wc,,.'d turn on finding to be mae on re
mand as to whether, inter alia, costs of
converting the legislative texts to compa-
terized format were either avoida"l or 4e
minirnis, for in such cam, the Competing
corporation. if it otherwise had asee to
the texts on substantially sante te as
the state-owned service, woull Wo kie
shown harm from the sttute. U.S.C.A.
Const.Amend. 1.-

Bruce D. Sokler, Washington, D.C.
MTomas J. Casey, Terrence J. Leasy,
Mintz, Levin. Cohn, Ferris, Glovaky & N-
peo. P.C., Washington D.C.. of &wnusel),
for plintiff-appellant

Harvey M. Berman, New York City (Rob-
ert Abramn, Atty. Gen. of the State of
N.Y., Robert Herman, Sol. Gem., 0. Peter
Sherwood, Deputy Sol. Gen., New York
C~ity, of counsel), for defendanta-appeilees.

Before VAN GRAAFEILAND, WINTER

anid PRATTF, Circuit Judges.

WINTER. Circuit Judge:

This s an appeal from JuAge Minefs
denial of a prelimnar injuncion TM ap,
pellant. Lgi-Tech. Inc., seeks to enjoin the
defendants, officials of New York State,
from denying it access to a state-owned
computerized database that contains liegis-
lative information and is availa"l through
subscription to the general public. LUpi
Tech's complaint brought under 42 U.S.C.
9 1983 (1982), alleges an iigeWent of
its rights under the First and Fourteth
Amendments. We conclude that the Miust
Amendment may, under some crusac
es, prohibit the state from denying Legi-
Tech, an organ of the press, acce to the
database. However, the record on this ap
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pea' d1oes~ not afford us sufficient Informa-
tion- to resolve *,rtajn key factual issue,.
We th.orefore remand for further proceed-
ings

BA. KGROFi-

Legi-Tech is a California corporation that
markets a computerized information re-
trieval service known as the "Legi-Tech
System -This service offers to subscrib-
vrs oomputeri:!t,4 legislative information
concerning the New York and California
legislatures The information provided in-
cludes summaries of pending legislatin.
votes on bills, attendance and voting
records of individual legislators, and cam-
paign contributions to individual legisla-
tors. Lewi-Tech's customers include lobby-
ists. news media. corporations, and govern-
mental agencies.

Since 1984. the Legislative Bill Drafting
Commission of the State of New York (the
"Commission") has offered to the public a
"Legislative Retrieval Service" known as
LRS Like the Legi-Tech System- LRS is a
computerized database. LRS contains the
full text of legislation pending in the New
York Legislature. as well as summaries
thereof and certain other information, It
appears that the prmary difference be-
tween the two services is that LRS offers
the full text of New York bills, while Legi-
Tech offers only summaries. Unlike Legi-
Tech. LRS does not offer information about
the voting and attendance records of. and
campaign contributions to, inidividual leg-is'
-atior LRS is limited to New York legisla-
tion. while Legi-Tech covers California as

L.i-Tech unsuccessfully attempted to
subscribe to LRS when the latter was in Its
pilot stage. and again after it became avail-
able to the general public. On June 1.

'9,4. Leg-i-Tech brought a state court ac-
!ion "Or an injunction requiring the Corn'
mission to offer LRS to Leg--Tech on the
same terms as offered to other customers
In response. New York enacted Chapter
257 of the New York Laws- the pro'-isio-
which is in issue in the instant ca.,e I:ha-;
not vet been officially codified.

S
Wt. v. K IEE 731

Md2 I IWS)
Chapter 2.57 establishes a "Legislative

Computer Services Fund" consisting of rev-
enues- derived from the sale of LRS or
other data processing services or publica-
tions It also provides that.

Notwithstanding any provision of law to
the contrary. the legislature is hereby
authorized to engage in the sale of any
of the foregoing services, programs, or
materials to such ertities as the tempo-
rary president of the senate and speaker
of the assembly. in their joint discretion,
deem appropriate, except those entities
which offer for sale the services of an
electronic information retrieval system
whic' contains data relating to the pro-
ceedin~gs of the legislature.
Leg,.-Tech is clearly within the prohib-

itorv portion of the statute, and the Com-
mission dutifully denied Legi-Tech a sub-
scription to LRS. Leg-i-Tech then filed the
complint in the instant case. It charges,
I er alia. that Chapter 257 is unconstitu-
tional on its face and as applied, in that it
denies Lei-Tech and others freedom of
speech and of the press. the only claims
pressed on this appeal. The complaint
seeks a declaration that Chapter 257 is
unconstitutional, preliminary and perma-
nent injunctions, and damages.

The district court rejected Leg-i-Tech's
claimr on the grounds that Chapter 257 does
not deprive Leoi-Tech of access to legisla-
tm'e information or restrict its ability to
publish such information. It perceived the
issue as analogous to claims of right to
televise or tape courtroom trials, which
have been recently rejected by this court.
Lei-Tech. Inc r' Keipe'r. 601 FSupp. 371,
375 oN.D.N.Y.1984). citing Westmorland

tColumbia Broadcasting System Inc.,
752 F.2d 16 12d Cir.1984i. United States r.
Yonkers Board of Educatomg 747 F.2d

'M*2 Cir.1984j. It vit-wed Legi-Tech as
merely Claiming a right to greater conve-
nience in gathering legislative materials
otherwise available. 601 F.Supp. at 375, and
in effect as attempting to tree ride on New
York's financial support for the services
provided by I1R.S The district court con-
c~uded mrat Chapter 257 'is reasonable
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since it only seeks to protect the state's
natural monopoily on computer supplied
legislative information Indeed, were the
state not able to restrict access to LRS,
competitors could easily retransmit the
state's data at lower prices and thereby
eliminate LRS entirely " Id. at 381.

We do not agree with the distrit court'.S
legal thones for the reasons stated infra.
However, because our own view of the law
requires the development of certain tmw'
matters, we remand for further findings

Disct si, \

[11 This case arises out of advances in a
developing technology and is governed nei-
ther by direct, precedent nor by close ana-
log-ue. It is Important at the outset, there-
fore, to define with some care the relation-
ship of the relief Legi-Tech seeks to the
First Amendment's protection of freedom
of speech and of the press.

The district court was. we believe, only
partially correct in regarding Chapter 2,57
as limited to the regulation of access to
information in a particular format. Be-
cause the sole reason for denying Legi-
Tech access to LRS is Legi-Tech's ability
and desire to republish It. the right of
publication is also implicated. The effect
on publication, moreover, may be more
than trivial. For exam'ple. Chapter 257
may prevent Legi-Tech from publishing In
a timely fashion the full text of pendl -g
bills in New York in a package with rele-
vant political inferrwrAuon such as voting
records and campaign contiributions.

[2] We further note that information
about legislative proceedings. and in partic-
ular, pending legislation. is absolutely %rital
to the functioning of government and to
the exercise of political speech. which is at
the core of the First Amendment See
Buckley r'. Valc- 424 U IS 1. 14, 96 S.Ct.
612. 632. 46 L.Ed.2d 659 l9e46) (per cu-
narn): Wovittor- Patriot Co. r- Roy, 401
U S. 265. r.2, 91 S.Ct. 621. 625, 28 L.Ed,2d
35 (1cr 1. Vzllt r' Alabama. 3S4 U S '214.
21S, 4' S Ct 1434. 1436, 16 L.Ed-2d 4t64
(14.661

Finally. we note that we are dealing in an
area of rapidly developing technology and

with novel and expanding forms of the
exercise of the freedom of the press guar
anteed by the First Amendment. Legi-.
Tech is currently the only entity that Mae
been denied a subscription to LAS, but
there is no reason to believe that this will
long remain true. Legi-Tech and LAS use
technology that is particularly well-uitd
to transmitting large amounts of rapidly-
changing information. The ultimate sweep
of Chapter 257 tus depends upon the de.
velopment of tht technology and of the
commercial uses to which it may be put.

It is even now technologically possible to
offer an "electronic newspaper" to sub-
scribers who own personal computers.
Such a service might transmit news item
just as other services transmit stock mar-
ket quotations or other information. If
such a service included legislative informa-
tion among its news items, it would fal
within Chapter 257. On a more famuiir
level, a claim that the major wireseiin
constitute "electronic information retrieval
systemis]" that sometime~s provide "daft
relating to the legislature" seems a
colorable reading of the statute. It also
seems obvious that Mead Data Cmora-
tion's "LEXIS'INEXIS" service and West
Publishing Corporation's "WIESTLAW"
semcve. both familiar to most lawyers do
meet the statutory definiftion.

We take note of these matters, not be-
cause we intend to explore the appliratim
of Chapter 257 to such entities, but in
recognition of the constitutional sensitivity
of the issues raised by Legi Tecks two-
pronged challenge to Chapter 257. It
c0aims that Chapter 257' :(1 unconstiin
ally discriminates between a state-owned
member of the press. LRS. and other pres
organs by granting the formr preferenitial
acess to pending legilation; and (2) un-
constitutionally denies Legi-Tech equal ac-
cess to LR.S-. We discuss these claim seri-
atim.

1. The Claim of Disc'iminatory Access
to the Terts of Xewl'y Introduced Leg-
islation

Legi-Tech claims that Chapter 257 is un-
constitutional because It, Legi-Tech, does
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Charles W. Steele# Resqtre
general Cbemmsl

Wasingteel D.C. Z0443

Dear Mr. Steele:8

Inclosed f or your information Is the mest recent actiod*6
by the court of a"*eal LaInl 1O m-al oa.

Cutr"L e " Ik IS MW a*~ _* -f it. "Wfert bed 41
previowsly asked the vpet610e c for w *ai~ onWhot it ebould

in eeposto PVC Aftis6or Upn l4404 5 * involftvi Publift
Data -1-010ss6 that bad; tess i usmll bmgooblto the Court's
attention by CC. 40 1400 "is the'eecloee or4r, whlel sAC
asked the Court toW am#4 theb tb- dti to
cootiawe to bold theiii La abeeao -etqt uem of
the Coissi tos eat .titt ptooleeiqI mopimst Uogi4.ch

Sincerely,

Irace D, Sokier
Counsel for Legi-Tech, Inc.

Enclosure

2300m

rZ -t

IV



4w~

iteb)Mee Co~tr*vf ~ppeaI.
PUS 1W SSTSC? OF COIIJSW C~WT

No. 5-603,7 ad ft. 85-604

WATZOGkL REPUDLICA CNR3Icon COSUTU
an fkiincozporated Assoiation, at al.,P Appellants

Septlember Term, 199.6
Civil Action Neo. 85-3106

V.

LEG-Tic COMPAT3U

before STAM and niacircuit ftdIes, and Ulau senior circuit JUdge.

on usdRatio of the sU~iM4sions of the paties in this case in response to
this aort' 9s order of Sp er1,1966 rega inv the effects Of Federal Election

~issiom Advisory Opinion 1966-25, it is

un~ by the ccunt that the case reMain iA the Posture set out in our orig-
inIal piniont National 3sepablican Oniagressional Comittee v. Legi-2'ech Corp.,, 795
7.24 190 (D.C.; Cir. 1986)p pending a decision by the Federal Election CcrMrnIssjon in
the current enforceoent action in this case.

(-7ORGE A. FiSHER

Per Curian

For the Court

GeorgQ A. Fisher
Clerk



Doefore the Finderal Election Commission

In the Matter of)

Legi-Tech, Inc. ) 4UR 2094

GNNERA COUNSEL' S REPORT

I BACEGWIMND %-.7 %

on January 2, 1986, the Federal Election Commission

(*Comission") determined there was reason to believe that Legi-

Tech, Inc. (*Legi-Tech*) violated 2 U.s.c. S 438(a) (4) and

11 C.F.R. S 104.15. The Commission's determination was based on

a complaint filed by the National Republican Congressional

Committee ("NRCC") alleging that Legi-Tech is violating the sale

or use restriction of 2 U.S.C. 5 438(a) (4) and 1! C.F.R.

5 104.15t by directly copying information contained in Comission

reports and then using that information for commercial purposes

by selling it to the public under the trade name "Washington On-

Line."

On May 22, 1986, the Office of General Counsel mailed a

brief to respondent indicating the General Counsel's intent to

recommend to the Commission a finding of probable cause to

believe that Legi-Tech violated 2 U.S.C. S 438(a)C4) and

11 C.F.R. S 104.15. Respondent requested and received an

extension of time until June 22, 1986, to respond to the General

Counsel's brief in this matter. On June 23, 1986, a response

brief was received from Legi-Tech. On July 16, 1986, Legi-Tech

submitted a supplemental response to the General Counsel's brief

in this matter. On October 22, 1986, Legi-Tech submitted a

further supplemental response in this matter.

C=
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11. LEGAL ANALYSIS

The office of General Counsel relies primarily upon its

brief dated May 21, 1986, for the factual and legal analysis of

the issues involved in this MUR. Respondent's submissions,

though lengthy, contains little in tha way of nev factual

information or legal argument, and therefore, nothing contained

therein alters the discussion in this office's brief. However,,

several points in respondent's submissions need to be addressed

for a full review of this matter.

1. Commercial Purpose

Legi-Tech continues to argue that its activities fall

outside the bounds of the commercial purpose aspect of the sale

or use restriction. A central issue raised in this case by

respondent is whether Congress intended the phrase "for a

coimmercial purpose* in Section 438(a) (4) to prohibit the sale of

the disclosure lists themselves, as a commercial purpose.

Respondent argues that the statute and its legislative history --

which focuses on protecting individuals from solicitation -- both

demonstrate a far narrower purpose. Respondent cites, in

support, the distinction drawn by the court in National

Republican Congressional Committee v. Legi Tech Corporation,

No. 85-6037, 85-6041 (D.C. Cit. July 15, 1986), in deferring to

the 'mission on precisely the issue here involved.
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in Public Data Access, Inc. ("PDA"), AO 1986-25, the

Comission concluded that the manner in which PDA prepared its

product (contributor information) was like list brokering,

because it was processing the material in a way that made the

information more useful for brokering purposes. The Commission

stated that *[tjhe format and content of PDA's lists are

essentially indistinguishable from those of a list broker used

for soliciting contributions or for comercial purposes.' The

Comission there articulated a broad resolution of the issue,

concluding that the selling of lists of contributor

identification information compiled from reports filed with the

Commission presumably constituted use of suca information for a

conmercial purpose. This conclusion seems to answer one of

respondent's major points. For a major thrust of respondent's

argument is that it escapes the reach of § 438 (a) (4) in part

because all it does do is to provide the same information as the

Commission provie-t. if anything, respondent argues, its format

of offering this service in connection with other services makes

it less likely that the contributor information would be used for

list brokering. Respondent thus attempts to pose its case as

essentially putting the Commission directly on the horns of the

dilemma that the court in NRCC v._Legi Tech left to the

Commission: should the statute be read so broadly as to prohnibit
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direct sale of information that a newspaper could print as part

of Its business. The Commission's decision in AO 1986-25 that

any sale of a list would be seen as Cowmercial purpose seems to

have foreclosed the narrower approach advocated by respondent.

The conclusion that any use of the contributor information

constitutes a comercial purpose makes it unnecessary for the

Commission to consider whether the manner in which Legi-Tech has

offered the data is sufficient to constitute activity more akin

to list brokering. 1/

Thus, the Comission determined that it was the use of the

contributor information in the manner proposed by PDA which

violates the Act. Similarly, here it is also the use of

contributor information which gives rise to a violation of the

Act by respondent. When respondent's activity is viewed in terms

of what it is actually doing, that is, the sale for profit of

contributor information in an electronic format, it is evident

that the Campaign Contribution Tracking System (*CCTSO) falls

within the broad prohibition on commercial purpose, as applied by

the Commission in AO 1986-25.

2. Exemption for News Media

As the Commission stated in AO 1986-25, 'the 'commercial

pirpose' prohibition does not preclude the use of contributor

information by newspapers, magazines, books or other similar

communications, such as in news stories, commentaries, or

7-TLegi-Tecfi determined telephone numbers for some contributors
and added these to the information in its data base.
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editorials, although such use may be incident to the sale of such

communications."

Respondent has characterized their campaign contribution

tracking system as a press function. For example, respondent

states that it has eight "reporters" in Washington "covering the

beat," yet the information which comprises CCTS is obtained

solely by purchasing FEC microfilm reels. 2/ To characterize the

purchase of these reels as "covering the beat" and their

purchasers as "reporters" does not accord with the plain meaning

of these words. In discussing its employees,

respondent refers to them as 'journalists," whose activities are

"no different in substance from those of their colleagues who

work for print publications." This statement alone demonstrates

an exaggeration of what respondent's employees do with regard to

information gathered from the FEC, since they do nothing other

than purchase the microfilm. All their other activities,

including attending legislative sessions and gathering bill

texts, involve respondent's legislative services, and are in no

way related to its CCTS function. To call these employees

"journalists" simply ignores the fact that their activities do

not resemble those of typical journalists.

2/T7-he telephone numbers which are added to the contributor
information, as well as the inputting of all the information into
the data base, is done so by outside firms, which can hardly be
considered as "covering the beat" by "reporters."
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Respondent's use of the term *news article' is somewhat

strained. Respondent states that it

permits its subscribers to analyze the
information in a multitude of ways, in effect
creating millions of 'news articles.' It is
the user who specifies the selection
manipulation and distillation of data those
articles are to contain. Users create their
own 'articles,' ...

in its attempt to apply the term 'news article" to its

service, respondent undercuts its own argument. On the one hand,

respondent argues that it "operates much like a daily newspaper,*

yet on the other it admits that CCTS does not present information

in a manner similar to a newspaper, i.e. a news article, in that

the user 'creates' the 'news article.' Nothing more than raw

data is provided by respondent.

Respondent continues to argue strongly that the fact that it

is owned by a publishing company makes it a newspaper.

Additionally, respondent asserts for the first time, that its

entire package of services offered as Washington on-Line is

identical to its New York services. Both points have little

relevance to the resolution of this matter, for the same reason.

The activit- complained of is the use of contributor n&aes

through CCTS. This service may be purchased separately from any

other service offered by respondent. Thus, the issue is not

Legi-Tech's entire realm -)! services, but rather (7CTS, which has

been the subject of this office's analysis. 3/

nTTPddiTion, the Supreme Court, in FEC v. Massachusetts
Zitizens for Life, No. 85-701 (December 15, 1986) in discussing
the scope of the press exemption under 2 U.S.C. S 431(9) (B) (i),
commented that the distribution of a flyer by an entity that also
distributes a newsletter, does not automatically entitle the
flyer to the exemption.
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The latest submission by respondents, received on

October 22, 1986. does include additional information which the

Commission may find inctructive in this matter. Respondents

quote extensively from the legislative history to the anti-drug

omnibus bill (H.R. 5484) recently passed by Congress. Of

particular relevance are several statements by Representative

English, Chairman of the House Subcommittee on Government

information, Justice and Agriculture of the House Committee on

Government Information:

No definition of "news media* has been
included in the bill. It is difficult to
write a comprehensive definition. "News
media" obviously includes traditional
newspapers such as the Washington Post, New
York Times, Daily Oklahoman, and Journal of
Commerce. Similarly, magazines, newsletters;
television, radio, and other broadcaLters;
and book publishers also automatically
qualify as traditional news media.
Reporters, columnists, and writers whose work

is published in any of these outlets also
qualify....

EMl computerized information service
that provides subscribers with access to
information obtained from the Government
qualifies as news media because the services
[sic) furthers the availability of government
information to the public in the same way
that a traditional newspaper does....

In short, therefore, disseminating
information is not intended to be a
commercial use under the bill.

132 Cong. Rec. H 9464 (daily ed. Oct. 8, 1986) (remarks of Rep.

Englsh).Thus, Legi-Tech ar-gues that the broad conclusion thatEnglish) .
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any organization which regularly disseminates information

electronically qualifies as a representative of the news media,

supports Legi-Tech's specific contention that it is a press

organ.

The Office of General Counsel believes that this legislative

history is instructive but not determinative with regard to the

issues in this particular MUR. The legislative history cited

does not concern the Act, but rather, deals with the specific

issue of which entities may qualify for reduced Freedom of

Tnformation Act ("FOIAO) fees, a decidedly different issue from

the commercial republication of contributor's names. Further,

even in its latest submission, Legi-Tech continues to assert that

its activities are similar to a newspaper's activities, but gives

the Commission no specific examples of how that is so. Legi-Tech

does state that its "news staff undertakes internal verification

programs." However, these are apparently nothing more than the

review for accuracy of the keypunching work performed by the

outside firm hired by Legi-Tech.

A review of all of respondent's submissions in this matter

reveals that, rather than offer any factual basis for its

assertion that CCTS is a news medium, respondent instead merely

uses the terminology set forth by this office in its brief to

characterize the CCTS function. To merely use the words

"reporter," "journalist" or "articles" in describing its business
misrepresents the facts of this matter. Thus, in functional

terms, the lack of authorship in what respondent is doing through

CCTS, makes the latter a very dissimilar publication from a

newspaper.
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3. Constitutional argument

Respondent continues to insist that the Second Circuit in

Legi-Tech, Inc v. Keiper, 766 F.2d 728 (2d Cir. 1985) has ruled

that Legi-Tech is an "organ of the press." However, not only

does respondent's brief contain an erroneous citation for this

proposition, a careful reading of that court's opinion indicates

that the court did not directly address Legi-Tech's status as a

news medium. It was not at issue in that case. The Second

Circuit merely accepted Legi-Tech's self-classification as a

press organ, and expressly did not rule on the

constitutionality of the state statute in question, but rather

remanded the case for a further factual determination.

Thus, respondent cannot point to any legal ruling declaring

it a member of the press. Even so, respondent claims that the

office of General Counsel has "conceded that Legi-Tech's

activities in New York are press functions," when this is

certainly not the case. By their own admission, it was not until

after the mailing of the General Counsel's brief that

respondent's Washington and New York activities were purportedly

made identical. Further, the facts addressed by the e Per

supra, case are significantly different from those involved here.

Keiper, supra, involved Legi-T'ech's transmission of a state-

published legislative news service, not the transmission of

contribution data copied from disclosure reports.

Respondent's entire constitutional argument is based on the

premise that Legi-Tech is a press organ. This conclusion is not
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fixed, as respondent would have the Commission believe. The

opinion of the United States Court of Appeals for the District of

Columbia Circuit in NRCC v.__Legi Tech sheds substantial light on

this issue. This cause of action was filed by the National

Republican Congressional Committee based on copyright

infringement and common-law m'isappropriation grounds. On July

15, 1986, th~e D.C. Circuit, based on the Commission's primary

jurisdiction to interpret the Act, postponed consideration of the

case until t!.e Commission "has had an opportunity to express its

views on the FECA issue.* (at 2). However, much of the court's

discussion is helpful concerning the issues of this ?4UR.

The court's- factual discussion is enlightening. Rather than

considering Legi-Tech's services as a whole, as respondent urges,

the court, singles out and differentiates CCTS in its discussion

of the litigation. However, even in its discussion of Legi-Tech

itself, the court stops short of calling it a "press organ' or

otherwise referring to it as a news medium, but instead refers to

the cor-:c:ration (Legi-Tech.,) as a collector and transmitter of

information. More specifically, in its discussion of CCTS, the

court refers to that as a "service," again consistent with the

appr-oach of the General Counsel's brief,. that CCTS is a business

serv,-e.

The D.C. Circuit c-learly left it up to the Commission to

determine whether CCTS is a news medi-um or list broker:

Based on our examination of the legislative
history of the pr.--viso and the general
purpose of FECA as a whole, we understand
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Congress to have "left a gap for the [FECI to
fill* in deteirr~nlng what commercial
activities fali within the proviso's
prohibition (actively [sic) akin to that of a
list broker) and what commercial activity is
not proscribed (activity akin to that of a
newspaper). (at 7).

Thus, if the Commission agrees with the analysis of the

General Counsel's brief, that the service provided by CCTS is not

activity akin to that of a newspaper or similar communication

because it lacks the inherent characteristics of such news media,

but is rather list brokering, involving the sale for profit of

individual contributors' names, addresses, occupations, employers

and telephone numbers in an electronic format, then CCTS would

violate the Act.

The lengthy constitutional argument which respondent makes

is not necessarily determinative of the resolution of this

matter. Respondent argues that, as a press entity, it is

afforded certain guarantees under the First Amendment to use

information obtained from the FEC in the manner it so chooses.

however, when viewed as a business enterprise engaged in

commercial activity, i.e., list-brokering, respondent's First

Amendment rights are somewhat different.

Wilthin the realm of speech, respondent's activity is more

closely akin to commercial speech rather than press speech.

in two of the leading cases concerning commercial speech, the

Supreme Court has recognized that constitutional protection

attaches to that type of speech, since the free flow of
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commercial information is indispensable to an informed public.

Virginia Pharmacy Board v. Virginia Consumer Council, 425 U.S.

748 (1975), Central Hudson Gas & Electric-Corp. v. Public Service

Comnission, 447 U.S. 557 (1980). Thus, the government does not

have complete power to regulate or suppress speech related to the

economic interest of the speaker. Central Hudson Gas, sulpra.

The Supreme Court, however, has also recognized that where the

,-ress function is absent, a business service engaged in

:zimmercial speech receives less First Amendment protection, and

the protection available to particular commercial expression

turns on the nature of the expression and of the governmental

interests served by its regulations. Central Hudson Gas,

supra. 4/ Here, the sale or use restriction serves a significant

governmental interest, as is recognized in the legislative

history to 2 U.S.C. 5 438(a) (4), to protect the privacy of

persons who make contributions from list brokers and the ensuing

solicitations and harassment, with the end result being the

discouragement of future contributions and support. It is

precisely this list brokering that respondent is engaged in and

thus, the governmental interest in protecting its citizens comes

into play. Further, it is only the particular manner of

respondent's use of FEC information that is prohibited by the

Act, i.e., the direct sale of contributor information (in an

47 The riited States Supreme Court, in a recent commercial
speech case, applied the test from Central Hudson Gas, suprat to
uphold a ban on the advertising of gambling casinos, stating,
"commercial speech receives P limited form of First Amendment
protection..." Posadas de P.. rto Rico Assoc.
v. Tourism Company of Puerto Rico, No. 84-1903, slip op. at 11
(July 1, 1986)
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electronic format). Other conceivable uses of FEC information by

respondent may or may not be equally proscribed and are not at

issue.

A business enterprise engaged in a commercial transaction is

not, by definition, necessarily engaged in speech protected by

the First Amendment. American Future Systems, Inc. v. State

University of New York College at Cortland, 565 F. Supp.

754 N.D.N.Y. 1983). For example, the prohibition on the sales of

cookware to college students was found not to be a restriction of

the First Amendment rights of the seller, and such a prohibition

was per-mitted to stand. American Future Systems, Inc. v.

Pennsylvania State University 464 F. Supp. 1252 (D. Pa. 1979).

Applying the foregoing analysis, a commercial transaction,

such as the type which respondent is engaged in, is not entitled

to First Amendment protection. If respondent's activities are

considered merely list-brokering in an electronic format, with

financial gain as its principal objective, that is the very

activity which Congress intended to protect against. Respondent

is seeking to protect its right to sell something, in this case

information, but this is a protection which is not generally

afforded by the First Amendment. American Future Systems, Inc.

v. Pennsylvania State University, supra. Because, respondent is

seeking the right to sell FEC information that Congress has

forbidden it to sell, in order to make a profit, the resolution

of this matter has to be that respondent's activity is prohibited

by 2 U. S. C. 5 4 3 8(a) (4).-
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4. Conclusion

For the reasons 3tated above and under the analysis

contained in the General Counsel's br-ief, CCTS cannot be

considered a press entity, but instead a method of list-

brokering. Respondent has failed to offer any evidence to the

contrary, and since r-espondent's entire constitutional attack on

the sale or use restriction turns on this determination, it too

must fail. Accordingly, the office of General Counsel recommends

that the Commission find probable cause to believe that Legi-

Tech, Inc. violated 2 U.S.C. S 438(a) (4) and 11 C.F.R. S 104.15.

111. DISCUSSION OF CONCILIATION AN9D CIVIL PENALTY





TV. Recommendations

The Office of General Counsel recommends that the

Commission:

1. Find probable cause to believe that Legi-Tech, Inc.
violated 2 U.s.c. s 438(a) (4) and 11 C.P.R. § 104.15.

2. Approve the attached conciliation agreement.

3. Approve the attached letter.

Gen eral Counsel

Attach,%ments
1. NRCC v. Legi-Tech, Inc. decision
2. Late submission of respondent
3. Proposed conciliation agreement
4. Lcetter

Date



BEFORE THE FEDERAL ELECTION COMISSION

In the Matter of

Legi-Tech, Inc.
MUR 2094

CERTIF ICAT ION

I,, Marjorie W. Emmuons, recording secretary for the

Federal Election Comission exe-Cutive session of

February 18, 1987, do hereby certify that the Commission

decided by a vote of 4-i to take the following actions

in MUR 2094:

1. Find probable cause to believe that
Legi-Tech, Inc. violated 2 U.S.C.
S 438(a) (4) and 1I C.F.R. S 104.15.

2. Approve the conciliation agreement
attached to the General Counsel's report
dated January 29, 1987.

3. Approve the letter attached to the
General Counsel's report dated
January 29, 1987.

Commissioners Aikens, Josef iakt McDonald, and

McGarry voted affirmatively for the decision;

Commissioner Thomas dissented. Commissioner Elliott was

not present at the time of the vote.

Attest:

Dat Marjorie W. Emmuons
Secretary of the Commission

Of

Date



FEDERAL ELECTION COMMISSION'

WASHI TON D M%1February 
20, 1987

Bruce D. Sokiere Esquire
Mintz, Lovint Cohn, Ferris,

Glovsky & Popeo, P.C.
1825 By* Street, N.W.
Suite 1201
Washington, D.C. '0006

RE: MUR 2094
Legi-Tech, Inc.

Dear Mr. Sokier:

0 On February 18, 198,'9 Commissjon determined that thereis probable cause to believe your client committed a violation of
- 2 u.s.c. 5 428(a) (4), a provision of the Federal Election

Campaign Act of 1971, as amended and 11 C.F.R. S 104.15 of theCommission's regulations, in. connection with Legi-Tech's campaign
contribution tracking system which uses information obtained from
Commission reports for Commercial purposes.

The Commission has a duty to attempt to correct such
violations for a period of thirty to ninety days by informal
methods of conference, conciliation and persuasion. If we are
unable to reach an agreement during this period, the Conaission
may institute civil suit in United States District Court and seek
payment of a civil penalty.

We enclose a conciliation agreement that this office is
prepared to recommend to the Commission in settlement of this
matter. If you agree with the provisions of the enclosed
agr-eement, please zign and return it, along with the civil
penalty --o the Comm.ission within ten days. I will then
recommeno that the Commission approve the agreement. Please make
your check for the civil penalty payable to the Federal Election
Commission.
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If you bav* anW 0~to~o tpwt for Cb ae in the
*nclosed conciliatfio ~b t Bie Kl~lnfeds
the attorney assqne '' at f 2OWJ76-60

General ftounel

Enclosure
Conciliation Aqreeaent
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~i~I~5@41 march 17, 1967

Charles N. Steele
General Counsel7
Federal Election Commission
Washington, D.C. 20463 0

Re: NrR 2094
L! i -Te h, I ac.

Dear Mr. Steele:

We have r~viewed your letter of February 20, 1987, in
which you reported that the Federal Election Commission has
determined that there is probable cause to believe Lesgi-Tech,
Inc. ('Legi-Tech') has committed a violation of 2 U.S.C.
5 438(a)(4) and 11 C.F.R. 5 104.15 of the Commission's
regulations. We have also reviewed the proposed conciliation
agreement enclosed with the letter.

As you know, Legi-'Tech has maintained throughout this
proceeding that its electronic publication activities fully
comply with the Federal Election Campaign Act. Legi-Tech
qualifies for the exemption from the commercial sale or use
provision in 11 C.F.R. 5 104.15, which protects the use of
information from FEC reports in 'newspapers, magazines, books,
or other similar communications.0 We have extensively briefed
these issues in papers previously filed with the Commission.
It would be useful, however, to summarize Legi-Tech's position:

L~tegi-Tech delivers to its subscribers campaign
contribution information from FEC reports together with a wide
variety of legislative and political information at the federal
and state level. This information includes texts of
legislation, calendars and agendas, members' voting records,
and other information of interest to news organizations and
participants in the legislative process. Its subscribers
include a number of major news media companies,
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Charles N. Steele
march 17, 1987
Page 2

The Second Circuit Court of Appeals has explicitly
held that Legi-Tech is an "organ of the press" that exercises
First Amendment rights. LeiTcp Inc. v. Keiper, 766 7.24
728, 730 (2d Cir. 1985). Moreover? in its copyright dispute
with the National Republican Congressional Committee, Judge
Wright of the D.C. Circuit has warned that "the FEC should
remain cognizant of the troubling First Amendment implications
raised by any construction of the statute that bars the use of
the information at issue in this case by organizations such as
Legi-Tech." National Republican Congressional Committee v.
Legi-Tech Corporaton, 795 "F.2d 190t 194 (D.C. Cir. 1986).

-- To construe the media exemption to encompass
Legi-'Tech'S activities would promote the purpose of disclosure
underlying the Federal Election Campaign Act; would effectuate
Congress' intent to ensure that FECA respects constitutional
rights of speech and press; and would be consistent with court
decisions that have broadly interpreted press exemptions to
avoid unnecessary constitutional conflicts, in the context of
FECA as well as other regulatory statutes.

-- To permit Legi-Tech to continue its news activities
would comport with Congress' recent discussion of the meaning
of "news media" in the 1986 amendments to the Freedom of
Information Act. The legislative history of the amendments
shows that "a computerized information service that provides
subscribers with access to information obtained from the
government qualifies as news media because the services
furthers [sic] the availability of government information to
the public in the same way that a traditional newspaper does."
The history also states that "(tihe fact that a newspaper,
publishers, information vendor, or author seeks to make a
profit through publication does not affect the public interest
nature of the disclosure." See 132 Cong. Rec. S 14298 (1986)
(remarks of Sen. Leahy). Thus, the most recent statement by
Congress on the issue of access to and disclosure of government
information flatly contradicts the FEC's position in this
proceeding that Legi-Tech is not entitled to rely on the
exemption beca~use it does not resemble a "traditional"
newspaper an%.4 because its service is sold for profit.

-- If the Commission int'rprets the statute and
regulations to preclude Legi-Tech from offering its news
service, the statute and regulation as applied would be
unconstitutional, on the grounds that (1) the sale or use
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Charles N. Steele
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restriction -s a prior restraint on the expression of political
speech; (2) the restriction is justified by no compelling
government interest: and (3) Section 438(a)(4) is
unconstitutionally vague and overbroad. Although the
Comission is not in a position to challenge the
constitutionality of its enabling statute, it has the
obligation, where possible, to construe its own regulations to
avoid potential constitutional conflicts.

-rwegi-Tech's electronic publication activities
supplement the Commission's own efforts to provide computerized
access to campaign contribution information. The FEC cannot
justifiably bar private news organizations from undertaking the
same information dissemination activities the Commission has
initiated to fulfill its mission of disclosure.

Although Legi-Tech continues to be highly confident that
its legal position is correct, and is fully prepared to defend
that position if necessary, the company is interested in
pursuing conciliation as a means of putting this proceeding to
rest.

Si nce rely,

/-
7errence J Leahy-

cc: Bruce D. Sokler

250 4m



BE ~~ru TR FDAtLICTION COMIS!88OU

in the Matter of )~
) M4UR 2094

Legi-Tech, Inc.)

GRWZRAL COUWSEL S REPORT -

I. DISCUSSION OF CONCILIATION MIORS

on February 20, 1987, the Commission informed counsel for

Legi-TeChr Inc. of the Commission's findings of probable cause to

believe that Legi-Tech violated 2 U.s.c. 5 438(a) (4) and

11 C.F.R. 5 104.15. At that time the Commission also tendered

t'he conciliation agreement approved by the Comission in

settlement of this matter.

Legi-Tech initially responded with a letter (Attachment 1)

which, in essence, argued that Legi-Tech's activities were in

compliance wilth the Act, and that if Legi-Tech's activities were

in violation of the Act, then the Act is unconstitutional.



Normally, in this situation the General Counsel's

office would recommend that the Commission authorize filing suit.

in this instance, howver, the General Counsel's Office

recomme nds merging this matter into NUR 2361. (See report nov on

circulation.) In NUR 2094, the issue has been Legi-Tech's

selling of information obtained from FEC reports for commercial

purposes. in this MUR Legi-Tech has tried to argue that its

service is th'e equivalent of electronic journalism and vas never

intended to be list brokering. In MUR 2361, however, there are

allegations that Legi-Tech additionally developed lists from FEC

reports and, in fact, sold them directly to a list broker. The



-M3-

General Counsel's of fice believes that beftee the Comineian

brings this case to court we should inyestiate whether or not

Legi-?ech has been engaged in intentioald list brokering, Ybe

approach to be taken in court wili change diepending, on the result

of this investigation. Accordingly# this office remns

merging this matter into M4UR 2361.

1. Reject the counterproposal conciliation agreement
submitted by Legi-?echt Inc.

2. Merge this matter with MR1 2361.

3. Approve and send the attached letter.

Date
CooActing General Counseml

Attachments
1. Legi-Tech's Initial response
2. Counterproposal
3. Letter



FEDERAL ELECTION COMMISSION
WASICTO% 0 C )M61

-NMRM TO:

MusN

LAWRENCE M. NOBLE
ACTING GENERAL COUNSEL

MARJORIE W. VUN"S/JOSHUA MCFADDh)I

JULY 8, 1987

OBJECTIONS TO M4UR 2094 - GENERAL COUNSEL' S REPORT
SIGNED JULY 1o 1987

The above'-captioned document was circulated to the

Camission on Thursday, July 2, 1987 at 12:00 P.M.

Objections have been received from the Commissioners

as indicated by the name(s) checked:-

Comissioner

Commuissioner

Commissioner

Commissioner

Conmmissijoner

Commissioner

Aikens

Eliliott

Josef iak

McDonald

McGarry

Thomas

This matter will be placed on the Executive Session

agenda for July 14, 1987.

Please notify us who will represent your Division

before the Commission on this matter.

x

X



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
MUR 2094

Legi-Tech, Inc.

CERTIF ICATION

I. Marjorie W. Emmnons, recording secretary for the

Federal Election Commission executive session of July 14,

1987, do hereby certify that the Commission decided by a

vote of 5-1 to take the following actions in MUR 2094:

1. Reject the counterproposal conciliation
agreement submnitted by Legi-Tech, Inc.

2 Merge this matter with MUR 2361.

3. Approve and send the letter attached to
the General Counsel's rep.rt dated
July 1, 1987.

Commissioners Aikens, Jlosef jak, McDonald, McGarry,

and Thomas voted affirmatively for the decision;

Commissioner Elliott dissented.

Attest:

Date Miarjorie W. Emmons
Secretary ofl the Commission



FEDERAL ELECTION COMMISSION
W A S M I C T O N D C 2 0 4 6 3 

u y 2 , 1 8

Terrence J. Leah~y, Esquire
Mintz, Levin, Cohn, Perris,

Glovsky and Popoo P.C.
1825 Eye Street, NW..
Washington, D.C. 20006

RE: MUR 2094
Legi-Tech, Inc.

Dear Mr. Leahy:

You were previously notified that on February 18, 1987, the
Federal Election Commission found probable cause to believe your
client, Legi-Tech, Inc., violated 2 U.S.C. S 438(a) (4) and
11 C.F.R. S 104.15 in connection with the captioned matter.

On July 14 , 1987, the Commission voted to reject the
counterproposal conciliation agreement submitted by Legi-Tech,
Inc. On that date the Commission also voted to merge this matter
with MUR 2361.

Should you have any questions, please contact Sandra
Robinson, the attorney handling NURt 2361, at (202) 376-8200.

Acting General Counsel

cc: Frank Washington, Vice President
Legi-Tech,, Inc.
507 Eighth Street, S.E.
Washington, D.C. 20003



MUR 2307

AMERICAN CITIZENS FOR POLITICAL ACTION

COMPLAINT: DECEMBER 16. 1986

MERGED WITH MI1R 2361: JI.LV 14, 1987
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310401December 16, 1986
Cfk .kf ILE

General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D. C. 20463

Dear Sir-:

This letter constitutes a complaint filed under a1Vd
pursuant to 2 U.S.C. 437g(a)(l) by our client, Fund for a
Conservative Majorityr 412 First Street, S.E., Washington# D. C.
20003, which upon information and belief, alleges that Robert E.
Dolan and American Citizens for Political Action (also konwn as
The Reagan '86 Political Victory Fund) have violated the
provisions of the Federal Election Campaign Act of 1971, as
amended.

Specifically, Fund for a Conservative Majority beii--ves
the respondents have violated and continue to violate the
provisions of 2 U.S.C. 438(a)(4), which provides, inter 'alia,

C that iLnformation copied from reports filed with the Federal
Election Comr,..ission may not be used by any person for the purpose
of soliciting contributions. In support of that belief,
complainant submits herewith copies of two letter from Robert E.
Dolan which solicit contributions to The Reagan '86 Political
Victory Fund,, "a special project" of American Citizens for
?oi-itiCal Action. The reply address is given as "Office of the
Chairman, Reagan '86 Political Victory Fund, A Project of
American Citizens for Political Action, Washington, D. C.
20069-1025." Upon information and belief, those letters were
mailed by respondents at various times in the months of October
and December, 1986. Deleted from the enclosed copies of the
'etters are the names and addresses, which appeared on the
originals, of the intended recipients of the letters.

The names deleted from the enclosed l4etters are
pseudonyms, which, as authorized by 2 U.S.C. 438(a)(4), Fund r
a Conservati,'ve Majority included in its reports filed with the



General Counsel
Federal Election Commission
December 16, 1986
Page 2

Federal Election Commission in order to protect against the
illegal use of the names and addresses of its contributors.

Submitted herewith under separate cover are ten (10)
envelopes, containing solicitations mailed by respondents, each
addressed to a pseudonym used by Fund for a Conservative
Ma~ority. ,,r-h pseudonym (name and address) appears in the list
of pseuue7-.'I~..;- Fund for a Conservative Majority previously
registe--,-- the Commission. A copy of that registration is

';;clur i the envelopes. The material submitted under
-tepara cover is not part of this complaint and is provided only
ror t-. nformnation of the Federal Election Commission. Pursuant
to L. §104.3(e), the pseudonyms should not be made public.

Based upon the foregoing, it appears that Robert E.
aind American Citizens for Political Action have violated

ana c-ontinue to violate the provisions of 2 U.S.C. 438(a)(4).

Very tru;< yours,

3. Curtis Herge'~~m
Counsel to Fund for a

Conservative Majority

'-\-Qirn 4-,: -- .z re me this
Juay of Oece-.er, 1986.

'N r- Public

Enc losures



* It~ice ()I 11hC ('h1alomnl
IRcauan '8( IPoI t cal V ictory Fund

16- this H:)liy S-?ason, I should be happy.

I should De hapy.. in But I must admit to you
ttat 14m. not.

tecause today, tihe Reagan 086 Political Victory Fund
rices a continuing, !Esperate financial emergency.

For even thougn two mronths have passed since the
electio~n, the Reagan 98b Political Victory Fund STILL
faces $24,976 in unpaid campaign bills.

And to te honest with you, 1m worried sick about it.

Io' arraid our- creditors will soon force the Reagan
066 Political Victory Fund ta close our doors in a mnatt- -
,,f weeks because Do.;t unpaid bills.

That woulli t-: a tzaj-F. y for you, Pr,,,sident Reagan a.ni
our- Conservat -ve ~r~

You Know that w- e Pr* sident Reagan counted on the
lotS ' FolitiCal Victo)ry Fund to help tight for his

Conser-vative Sena--te, you and I did not let him down.

W.-en ~rsd~tReagan depended on the Reagan 086
Folitica. Vict-ory Funi to help his Conservative candi-

~itts zir~tt~ lue ZI~, you and I did not let him down.

:1 nWw, when our Presijent urgently neeis
~900 F"NI-ica1 Victory Fund mtore than ever to

: t I : - I.. ~e - -o)-rv-i-ive Agena...

~ ~ ~r e theret to help him.

i~b~:i~ Wiv- cr;~::.~ hE! most massivtz liberal war,



Coneratie Agenda during his last two years in of fice.
Can we let our President down now in this dark hour for ourConservative America?

I know your answer, my friend.

I know you've never turned your back on President Reagan orour crucial fight for a Conservative America ... and I know you
never will.

Because you and I remember all too well what the liberals didto America befare- President Reagan came to Washington.

You haven't foigotten the liberalse spiraling interest rates
and double-digit inflation.

You haven't forgotten that the liberals practically destroyed
America's national defense.

And you havenot forgotten the liberals signed away the
Panama Canal.

You, President Reagan and I haven't forgotten, my friend.

But the liberals have forgotten, as they always seem to.

And now, the liberals are fuming because President Reaganesprograms have worked so well to strengthen America.

And the liberal appeasers are fuming because Ronald Reagan
continues to have the overwhelming support of the American people
for hi~s defense programs.

But the liberals will not rest. They want to have one of
their ow-n in the White House soon.

They want to destroy President Reagan's most vital and
courageous programs.

Can you and I stand by and let that happen?

Can you and I let the liberals destroy America AGAIN?

once again, my friend, I know your answer.

You have stood by President Reagan and the Reagan '86
Politica. Victory,. Fund time and again.

So today, I know you will not let the liberal appeasers win A
bitter victory against our President now.

I know you will not let the Reagar. '86 Political Victory Fnclose its doors forever because of unpaid campaign bills.

P,-cmils vu know +-,vy nq I sp-i-nt, I spent 4,r you,
.V -n - r ic



Presikiont' s *ervative battles are notl*r.

In fact, many of them have just begun, my friend.

B.-caus, - the liberal appeasement lobby is right now recruiting
more and more special-interest friends with huge bank accounts.

And because right now the liberals are mounting one of the
most d.?sperate attacks against a Conservative President that
kanerica has ever seen.

Fresident Reagan urgently needs the help of the Reagan *86
Political Victory Fund to fight this growing liberal appeasement
challonqe to his authority as Commander-in-Chief.

But I must admit to you. Our battle is the most crucial
Conservative battle ever fought in the history of America.

The liberals are too angry that our Conservative America is
working and too vengeful to give up easily without a fight.

But we Conservatives are angry, too --

-angry that liberals are destroying our national defense.

-angry that liberals are weakening Aznerica s economy.

-and angry that the liberals want to turn the clock back on

everything Ronald Reagan has done Lo strengthen America.

Loyal Conservatives like you must never give up your vital

fight for President Reagan's Conservative America.

President Reagan is extremely grateful to you, my friend.

The President is grateful that the Reagan 086 Political
Victory Fund exists through your support to help fight the
Conser-vative battles we must.

A~nd I'm confident in your commitment to support President
Reagan and the Reagan 1186 Political Victory Fund.

But, I'm not happy today, my friend. I can't be.

Becau-,-? in a matter of days I know our doors will close

without y,,,.ar urgent contribution.

I'm not asking for a single penny for myself.

BE-cause 9, my friend, you won't be helping me wthyour
con~tribution today.

What yculll really be doing is helping me fight alongside our
President against the liberals who want only to destroy President
Reagan's programs.

S-~ 'si de, Roeiq an -ountinq on the Reagan '86



11oljtjcil vj r'in-i -2-n caun'ini on Se uns-lf ish
comi~men t1~i~'~ h1pm- ayth- more than 524,976 in

hil.ls 1eft7 -Jv.,r-: our 18 fiq7h- to sive th ,

16m coun-iz onyour 'emerg-2-cy S500.00 tolay.
P t.-I s - ion* - 1-' t me lown.

Don"- l-- exir crelitors shut u5, lawn just wht-n
fre-siden: t j ur~ently ne--:Is our help to- preserv? h4-is
Cons-ervi-~iv--- n1i

Pleis',~~ help me to-lay to rise the S24v976
I need vy "ho o f th-a month.

i'your c~kfor $500.03, 1 canno-
guaran''- - -h, !--uro olf --h- Reagan 046 Political Victoary
Funj i '- h ra t this Tvflth.

p I n-"-ci your emergency S500.00 zontribution
today, is no time left*

To th In--vr , eve come so close to sivinz
the Rea Ian ' 811) Political Victory Funi.

Please!- don- farce me to close: our 13aors nodw.

The lieaswould be happy to see u-i ga unier.

BUt I k-04 you Will pUt- your S500.00 zheck in the
mail 't:oiv. Pl~ehelp me now when I neei you ti-? most.

4 Sincerely,

Robert- E. DolanC National Chairman

r-'-~:i~-:r i p-~ with1' y~xir e-'?r~jenCv ~h'c :
* ~ '86 POLITICAL VI-TrjPY FUND)
Wisflingo., D.C. 21069-1025~

I c-v~ l- ~ Reaj-an 16P3li-:z7 l :-or'
-3 C :: Ani l IDn" V. T3 hi-lp you oiv tIi-

$2. I n : I amp-i-,i biII.;, I -c1-i-.;-

j-S~ ). )J

L- -- - ---- I

-------- - -
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REAGAN '86 POLITICAL VICTORY FUND
A Prolecd of American Citizens for Political Action

Washington, D.C. 20069-1025
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FEDERAL ELECTION COMMISSION
NNASHINGTON DC 20463

J. Curtis Herq-e. EsqUire
Herqe. Spar-s. Ch~ristopher, and Eliondi
S u ite 2.1 ) (.
9.2241 Greensboro Drive
McLean, VA _'210-1

D)ear- Mt-. ,e 4 :

December 29,

This
YOU fil e

- Ma-3ority.
Possible
1971, as

t reaSUrer
Plaint wi

*letter will acinowledge receipt of
d o'n tbehal+ of viour client, Fund For

v.iicr, we received on December 16,
violations of the Federal Election

am~ended (the "Act"), by Robert E. Di
For- Political Action, and Randy
* The respondents will be notified

thin' -F'..e days.

the Complaint
A Conservative
1986, alleging
Campaign Act of
olan. American
Goodwin, as

of this corn-

FLrsLant to youlr December z1. V186, telephone conversa-
tio L-ith MLtp-a White Callawav of my staff,0 enclosed please
*r) d +he er at e O 1s Y OU submitted withi the complaint butreqUeSteC *ior? tc be mace Part of the cOMpIL1 in*. Insoiar asL ha e 'ltested the r'e tV 'n .04 the Materials, SUch

m~terlais will not be con-Lidered part cj the complaint or,
r-elied 1,1in~l~i~ the alleqatiors.

YOU wi I e noti~ied as soon as the Commission takes*~nalat1~n:n 'pur 1iint. Should ..,ou receive any addi-
ti~n~l 1n+0rm3t1-on in this matter, Please forward it to thiscc-. We ELuQest +:hat tb~is iniot-mation be swor-n to in them'-ii e-1 z, sh *''i,:r complaint.

1986



For VOur iniorm1ation, we have ~t.. a brief descrip-
tion~ oi the Commisison _,P-acedLura 'r .ingcomplaints.
We have rUmbored th's mattet, MUR .j7 t- ease refer to this
number I r all f Utwt e Correspondence. +f you have any
RUe-Stions, please contact FRetha Vi,;:on, )..tChiefs a t ('
-">7 6- 711 5.

Sincerel ,

Ch-Ar~es N. Steele
General Counsel

A-ssociate General C -ounsel

Enc I OS~re



FEDERAL ELECTION COMMISSIONS WAHINTON.DC 04)December 29, 1986

Randy Goodwin, Treasurer
American Citizens For Political Pction
(aka The Reagan '86 Political Victory Fund)

2700 Virginia Avenue NW, *404
Washington, DC 20037

Re: MUR 2307

Dear Mr. Goodwin:

The Federad Elek:tion Commission received a complaint
which alleges that Anwican Citizens For Political Action

"N (aka The Reagan '86 Pol-itical Victory Fund) and you, as
treasurer, may have viOlated the Federal Election Campaign

oAct of 1971, as Amended (the "Act"). A copy of the complaintis enclosed. We have numbered this matter MUR 230-F. Please
refer to this number in all future correspondence.

Under the Act, You have the opportunity to demonstrate
0 in writing that no action smould be tak'en against you and0 American Citizeni For POlitical Action (ak-a The Reagan '86

Political Victory Fund) in this matter. Your response must
be submitted within 15 days of receipt of this letter. If no
response is received with'in 15 days. the Commission may tal-e
further action based on the available in-formation.

Please submit any factual or legal materials which youI
believe are relevant to the Commission's analysis of this
matter. Where appropriate. statements should be submitted
Under oath.

This matter will remain confidential in accordance with
2 U.S. C. 5 437g (a)(4) (8) and S 4777q (a) 1112) (A) unless you
notify the Commission in writing that YOU wish the matter tc
be made Public. 1f You intend to be represented by counsel
in this matter Please ad-vise the Commission by completinq tr-.e
enclosed form stating trie name, address and telephone nu"Oe'-
of Such counsel, and a statement authori~zing such counsel t-
receive any notifications and other, cort-,an icat ions from the
Commission.



S

If you have any 9uestions, Please cortact MlauraCallaway, the staff Person assigned to this matter, t(g
374-690. For your information, we have attached a bri*fdescription of the Commission's procedure for handling

complaints.

i 1 fcere Iy

Charles P1. ;teele

Genera~l Counsel

C
Erg: Lois G. rer
Associate General Counsel

Encl1osures
Complaint
Procedures
Designation-of Counsel Statemenjt

e



FEDERAL ELECTION COMMISSION
WSHINCTON. DC 23*

Decobw 2,19086

Robert E. Dolan. National Chairman
American Citizens For Political Action

(aka The Reagan '86 Political Victory Fund)
2700 Virginia Avenue NW, *404
Washington, DC 20037

Re: MUR 2307

Dear Mr. Dol&-.:

SO The Federal Election Commission received a complaintwhich alleges that you may have violated the Federal ElectionCampaign Act of 1971, as amen ded (the *Act"). A copy of theocomplaint is enclosed. We have numbered this matter MMR213'P7. Please refer to this number in all future
correspondence.

Under the Act, you have the opportunity to demonstratein writing that no action should be taken maanst you In thismatter. Your response must be submitted within 15 days ofreceipt of this letter. If no response to received within 15days, the Commission may take further action based an ther available information.

Please submit any factual or legal materials whiczh youbelieve are relevant to the Commission's analysis of thismatter. Where appropriate, statements should be submitted
under oath.

This matter will remain confidential in accordance withU. u.C. 5 437c~~'B an 5 437g (a) (12) A) unless younotify the Commission in writing that you wish the matter tobe made public. If you intend to be represented by counsel-n this matter please advse the Commission by completing theenclosed form stating the name, address and telephone numbero* such counrsel. and a statement authorizing such counsel toreceive any notifications and other communications from the
Commission.



YOA y -uhve any questions, please contact fa~Celz..sy thstaff Person assigned to this matter, at (202)
For yoUr Information,, we have attached a briefdWSC'^iptn of the Commission-s procedure for handlingCoup 1aints,

Sincerely9

Charles N. Steel.

General Counsel

By: Lois G. Sirner
Associate General Counsel

Enclosuries
Complaint
Procedures
Designation of Counsel Statement
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Cbarles 3. steele, 2"i.
General counsel -

Cederl lection Comission
999 B street .'

"0 Washington, D. C. 20463

,Go Attention: Lois G. Lerner
Associate General Counsel

RB: IWI 2037

Dear Mr., Steele:

2ate letter is Written with reference to, and in
furtherance Off thet 0-MVplalt filed on bealf of our client,, Fund
for a Conervative Najeetty. dated December1,16, leiga

appret violation of 2 G.S.C. 438(a)(4) by Robert Z. Dolan and
American Citizens for Political Action,

In the original calaiat, it was stated that Robert E.
)k Dolan and American Citizens for Political Action had mailed

solicitations for contributions to individuals whose names and
addresses appear as itemized contributors in report filed with
the Fedeisl Elecation Commission by Fund for a Conservative
Majority. Further, it was alleged that Robert E. Dolan and
American Citizens for Political Action secured those names and
addresses from those reports. As evidence in support of that
allegation, we submit herewith three different solicitation
packages mailed by Robert B. Dolan and American Citizens for
Political Action. These packages bear the mail codes AQTX2#
AQV1 and AQlO1 All ohe~akages are addressed to:

Fund for a
Conse ative Major ty previouslyn nformied the Federal Election



00mLSiOLn tlwat _________d is a pseudonym which was
Lucluad in its eorsas Providi*in 2 -S.C. 438(a)(4).

J. uris re
Counsel to Fund for a

Conservative Majority

Sto before asthis
day of January* 1987.

my canmiseio IzP ress

sabi

ftelosures
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OUST RECEtI vOUR 10ER6ENCy ELECrioV. cakT~gguto, Op AT LEAsT.150.00 tMNEIATELY.
ELEVENfrs "OUR Prf.v POO UeSe SINATg SLIPPINS PROll REPI4LCA.

SENATE MAYV PALL To DE"OCRATs UNLESS YOU "NP NON.
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MASSIVE fUNOtrES TO PIGs.? OEMOCRAT SPfCI*L-INTIBEST CAPPAIaN
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r 1 DSMAAYI ROMI Ou LAN -- NEAIO CAI

* PLEASE COHMPLET INFORRAYIM AND RUSE IMMIATELY, CUCE PATASLE TO:REAGN 386 POLITICAL VICTORY FUND .. VASEINCTO. D.C. Igogg-1@zs
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FEDRAL ELECTION COoemiSSIOp REQUESTE IIFOUSAYZO PLEASE COMLTE.
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, Fmnan
Rpn' ~)Itical Victory Fund

IA this Holiday SeaSOnv I 3hOUld be happy.
I Should be happy. eut I must admit to you thaet,

S5caus* today, the Reagan 006~ Political Victory Fu'j.faces a continuing, desperate financial emergenc.
for even though two months have Passed since teeettono the Reagan 006 Political Victory rund STILLfte $24#976 in unpaid campaign bills.

And to be honest with you, 10m worried sick about

£mv strail our creditors will soon force the Seaqi-006 Political Victory Fund to close our doors in a mI3 - -:of weeks because of the unpaid bills,

That would be a trageay for you* President Reagan~our Conservatzve America.

You know that when Presidient Reagan counted ontnReagan 986 Political Victocy fund to help fight f.)rConeervativ* Senate, you and I id not !at hi., down.

hen President Reagan iependei on the Reaqan Oi6Political Victory fund to help his Conservativ4 cs.ndl-dates tight the liberals, you ind I jil not ':hIM~

And now when our President ur-antly needs the Reawi-066 Folitical Victory Fund Port t.ian ever to fight :Conservative Agenda...

... I'm atraid we won't to there to heIp nir.

And that frightens me because today the anti-eirliberals have organized the Most X33SiV@ liberal warmachine in American history to crush President ReAgan

Wehngeo D.C. 200U1 025
*.~.'-. - -.



co3nsrvt tida during hi attwo taps in of £ict.
Can vs lt our President down now in this dark hour for ourConservative America?

I know your answer, my friend,
r know you* ve never turned your back on President Reagan orour crucial fight for a Conservative America...and r know. younever will,

Because you and I remember all too well what th. liberals didto America before President Reagan can* to Wvashington.
You haven't forgotten the liberals' spiraling interest ratesand double-digit inflation.

You haven't. forgotten that the liberals practically destroyedAmricaos national defense.

And you haven't forgotten the liberals signed away thePanama Canals

Your President Reagan and I haven't forgotten, my friend.
But the liberals have forgotten, as they always seem to.
And now, the liberals are fuming because President Reaganosprograms have worked so well to strengthen America*

And the liberal appeasers are fuming oecause Ronald Reagancontinues to have the overwhelming support of the American peopi.,for his defense programs.

But the liberals 4111 not rest. Thney want to have one oftheir own in the white House soon.
They want ta destroy President Reagan'.s most vital andcourageous programs.

Can you and I stand by and 1et :.nat apen?
Can you and I Let the lioerals, Jestroy America AGAIN?
Once again, my friend, I know your answer.

Yovi have stood by President Reagan and tne Reagan '86Political Victory Funi time and again.

So today, I know you will not Let the liberal appeasers win ibitter victory against our President now.

r know you wi'l not let the Reagan '036 Political Victory Fu-..4close its doors .rever because of unpaid campaign bills.
Because you know everything I spent, I spent for you,President Reagan, and our Conservative America.

You know that even though the election is over, our



Presidentes Itryatte battlea. &-X* .t

In fact,, many of then have Just begunr my friend.

Because the liberal appeasement lobby is right nov recru~tim~
more and more special-iLnterest friends with huge bank accounts,

And because right nov the liberals are m~ounting one of themost desperate attacks against a Conservative President that
America has ever seen,

President Reagan urgently needs the help of the Reagan 086Political Victory Fund to fight this groving liberal appeasementchallenge to his authority as Commande-in-Chief,

But Z must admit to you. Our battle is the most crucialConservative battle ever fought in the history of America.

The liberals are too angry that our Conservative America isworking and too vengeful to give up easily without a tight.

But we Conservatives are angryt too --

-~angry that liberals are destroying our national defense.

-angry that liberals are weakening America's economy.

-and angry that the liberals want to turn the clock oack oneverything Ronald Reagan has done to strengthen America.
Loyal Conservatives like you must never give up your vitalfi.ght for President Reagan's Conservative America.

President Reagan i.s extremnely grateful to you, my friend.

The President is grateful that the Reagan *86 PoliticalVictory Fund exists through your support to help fight theConservative battles we must.

And I'm confident in your c:rruitnent to support Pres,,dent
Reagan and the Reagan 936 Political V.,ctory Fund.

But, 'I'm not happy today, my friend. I can't1 be.

Because in a matt,-er of days I know our doors will close
without your urgent contribution.

Ism not asking f'.or a single penny for myself.

Because, my friend, you won't be helping me with your
contribution today.

What you'll really be doing i~s helping me fight alongside D,;:President against the liberals who want only to destroy PresidJe-:Reagan's programs.

Please, President Reagan i~s counting on the Reagan '86Political Victory Fund to forgc ahead.

And Ip my friend, as National Chairman of the Reagan '86



PoLitical JW t7 Mwd a m '*ia onraf uwise I skComitment today to help me Par the more than $2C. 976 inbills left over from our 0* fight to save the Senate.
I'm counting on your emergency SSOOoo todayo. Pleasedon't let me down*

Don't let our creditors shut us down just whenPresident Reagan urgently needs our help to preserve hisConservative Agenda.

Please help me todsy to raise the $24.976 r neel bythe end of the Aonth.

Because without your check for s5O0o00, I cannotguarantee the fuatur-e of the Reigan 086 Politicil VittoryFund to the end of this month.

Please* r neel your emergency S500.00 contributiontoday, there is no time left.

Together we've come so close to saving the Reagan 086Political Victory Fund.

?lease Jon"-- 4.or-ce me to close our 13ors now.
The liberils wouAli be happy to see us -a unler.

But r know you will put your S500.00 check in the
mail today. Ple:as-i aelp me now when r needl you tie most.

Pl~is-a r-i:urn -E .-- pige wi.'a ~O. r-lv:~~
REAGAN 086 ?OLITICZL V1 JY 7j' IN
Washington, D.,C-. 20a64-1125~

Dear Chairman nolan,

A. can"t let tlne oeag an '6 Pol it A,--a 'Jtr' FinlCrAumble to thIs tinancial emergency, to .no y D AY tleS24,976 in unpaii campaign bills, r -rlcio'Se:

')S500.00 )Dnrs

The Federal Election Co3mmission requires -:hat we3 ask:

Occupation Employer
-%e Reagan 86 PCItical :-r S 3 !- '3 3
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FEDERAL ELECTION COMMISSION
WASNINCTON. D C 2043

January 14, 1987

.1. Curtis Berger Esquire
H'erget Sparks, Christopher and Biondi
suite 200
8201 Greensboro Drive
McLean, Virginia 22102

Dear Mr. Berge:

This letter acknowledges receipt on January 8, 1987, of the
supplement to the complaint you filed on behalf of you;. client,
Fund for a Conservative Majority, against Robert Dolan, American
Citizens for Political Action, and Randy Goodwin, as treasurer.
The respondents will be sent copies of this supplemental
information. You will be notified as soon as the Commission
takes final action on your complaint.

Sincerely,

Charles N. Steele
General Counsel

By: Lois G. Lnr
Assiociate General Counsel



W 'MA
FEDERAL ELECTION COMMISSION
WASHINGTON 0 C 20463

January 14, 1987

cZa~riFB MAIL
ENV=um uffI

Randy Goodwin, Treasurer
American Citizens for Political Action

(aka The Reagan '86 Political Victor? Fund)
2700 Virginia Avenue, W., *404
Washington, D.C. 20037

RU: NUR 2307
American Citizens
for Political Action;
Randy Goodwin, as
treasurer

Dear Mr. Goodwin:

On December 29, 1986, the Commission notified you of a
complaint alleging that American Citizens for Political Action
and you, as treasurer, violated certain sections of the Federal
Election Campaign Act of 1971, as amended. On January 8, 1987,
this Office received a supplement to the complaint which is
enclosed for your information.

If you have any questions please contact Naura White
Callaway at (202) 376-5690.

Sincerely,

Charles N. Steele
General Counsel

By: Lois G. Lerner
Associate General Counsel

Enclosure

imnans
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FEDERAL ELECTION COMMISSION
WASNINC TON, 0 C 20463

January 14, 1987

Robert Dolan, National Chairman
American Citizens for Political Action

(aka The Reagan '86 Political Victory
Fund)

2700 Virginia Avenue, W., #404
Washington, D.C. 20037

RE: MUR 2307
Robert Dolan

Dear Mr. Dolan:

on December 29,, 1986, the Commission notified you of a
complaint alleging that you violated certain sections of the
Federal Election Campaign Act of 1971, as amended. On January 8,
1987, this Office received a supplement to the complaint which is
enclosed for your information.

If you have any questions please contact Maura White
Callaway at (202) 376-5690.

Sincerely,

Charles X. Steele
General Counsel

00e-'
By: Lois G. Lerner

Associate General Counsel

Enclosure
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January 12, 1987

ms. Maura Calldwdy
Federal Election commitssion
Wasntzzgtoi, D.C. 204b3

De~ar Ms. Cali,;way,:
RE: MUR 2307

TIn1 iL-tter is designeu to cuttrh the tdct that on this cate a

fiiteen ddy extention to respond to your offices' letter of Decembter 29,
i986 rids vjeen granteu tv the respondent(s) in tne above mentioned mdctter.

ThanK YOU u rr attefltioi, to :7 4tt2(.

Sl~ncerel.,:

.,uuert ~.Doidn

- cc: x<andy Goodwin



FEDERAL ELECTION COMMISSION~
WASHgCTON 0(' .'I461

January 28, 1987

Robert Dolan, National Chairman
American Citizens for Pr~itical Action
2700 Virginia Avenue, N.W.., #404
Washington# D.C. 20037

Re: MUtR 2307

Robert Dolan

Dear Mr. Dolan:

This is in response to your telephone call and letter ofJanuary 12, 1987, in vi.hich you requested a 15 day extension oftime to respond to the complainant's allegations against you in
the above-captioned matter.

I have reviewed your request and agree to the extension.
Accordingly, your response is due no later than January 30, 1997.If you have any questions, please contact Maura White Callaway at
(202) 376-5690.

Sincerely,

Charles N. Steele
General Counsel

By: Lois %"%. Lerner
Associate General Counsel
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January 28, 1987 4(/1

ms. Maura Callaway
Federal Election Commission
Reports Analysis Division
Washington, D.C.

Re: C00184861

Dear Maura:

As promised# tor your tlies, please iind enclosed herewith an 4wv~ d

Statement of organization tar American Citizens for Political Action.

Sincerely-

Robert E. Doidn
Ca ir marn

mz
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Lois G. Lerner, Ram.
Associate General Counod 0
Federal Election ComdiminC
999 E Street, N.W. c
Washirwton, D.C. 20463

Re Matter Kmdw Umiam OWUUAU SO (bm
for Pfetkd Aeins 5 JKL

Dear Ms. Lerner:

Please find submitted herewith an m Nowd tnOf el formauthorizing this law fit. to apmw on beheif at "*noe 0 mrm ibe oPolitical Action ("ACA)uad RobotIL Deb Aalno.~ws o

Respondents do not dispute treit the ailamI e s -Idestied incomplainant's letter at Di aembu 6, IgoIL

Respondents, hojweve, stt thAt 60em~s * -stg
any person to extract wW namof Vt wlmino r dameUmCrpa Inviolatiot' -A 2 U.S.C. S4*(m4).

Respondents rented a mailin Nist from Ma V*spm hrdParty washoustbroker and mailed solieltatouw to the p sem an gid IL.

Respondents, tNIMoe we without Ifralmor kle 14 a to the trut ofComplainant's asertion that the Wasiato w e lied to persm whie mames Wereextracted from the Federal Eleetima C~mramdes reprt fil by Pod for aConservative Majority.

Accordingly, the re"Bponden1ts, respWefUy, St forth the followifg denials and
defenses:

1. Deny that the person(s) to whom the solicitatons were sent wore identifiedby the Complainant in its report repd~re by the Feda Eleetion Campaig Act and
demand strict proof theref.



CANTED. DI&KIN & 5U9ZKt4OLDraz

Lois 0. Lerner, Esq.
January 28, 1987
Page 2

2. Dow that the names on the mailng list were extracted from said report
filed by complainant and demand strict proof thereof.

3. Assuming, ar endo, that it is proved that said names were extracted by a
third party from Federal EeiUon Reports, in violation of 2 U.S.C. 438(aX4), douW that
their use by respondents in connection with the solicitation constitutes a violation of 2
U.S.C. 438(aX4).

4. Assuming argendo, that the averments set forth in paragraphs I and 2 above
are proved, and, asuming, argundo, further, that said use of said nameas by Respondent.
is deemed by the Federal Election Commission to be a violation of 2 U.S.C. Section
4300a4), Respondents respectfully raise the defense that the Fifth Amendment bars the
impoition of any penalty, in the form of a civil penalty, or injunction, in the absence of
a showing of scienter on the part of Respondents.

5. Respondents, further, raise the defense that 2 U.S.C. Section 438(aX4) is
unconstitutional as repugnant to the Fifth Amendment because it purports to provide for
a civil penalty, in the absence of any required showing that the respondentpo e
scienter.

6. Respondents raise the defense that 2 U.S.C. 438(aX4) is unconstitutional a
repugnant to the First Amendment because it unnecessarily and arbitrarily restricts
freedom of speech and freedom of association of the respondents and of these individuals
listed on said reports filed with the Federal Election Commission by purportedly bring
respondents (and said individuals and persons similarly situated) from communicatig
with potential supporters of their causes and organizations.

7. Respondents demand a trial by jury on all issues of fact, as provided by the
Constitution of the United States of America.

Respectf ully submitted,,

B y: __ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

MacKenzie Canter, I
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zzaia CAnED TTT a MARK J. DISKIN
rER, DISKIN & BROLER

Suite 350, 2020 K St., N.W.

Washington, D.C. 20006

861-0740 (202)

Jan. 28, 1987 ___________________

Individually and on Behalf of
American Citizens for Political Actica

in.s
-3

-
8

Robert E. Dolan and American Citizens for Political Action

2700 Virginia Ave., N.W., Su ite 404

Washington, D.C. 20037

333-2092

7711



COSWLAIRANT a Fund for a Conservatlve' Aborty

MUM 2%O&UTSN Amrican Citizensftot Poltiosi Action -

Robert Z. Dolanp as tr*sr -

MLUV AM? WMMM 2 U.S.C. S 43S1a)( 4)
10-RUA RUON S CIEK Public ftt a

YDMAL AGUIICINS CE3CKMD: None

On Dom eIer 16# 196P the Fund for a Ooeeetwetive IftJrity

f iled a complaint against Robert 3. Dolan and- fteioan Citims

for Political Action. The, complaint alleges. that the roespesiests%

violated 2 U.S.C. 5 4386(a) (4) by'sti 1"oeI Omtaan it
the complainant's reports to solilt MonteiSts to "W *4*

986 Political Victory Fund, a specialpo)o f~is

Citizens for Political Action.

In support of its assertion the complainant provided oaqtes
of tvo letters signed by Robert Dolan, as Rational Chairman of

the special project# which solicit contributions to The Beagan

'86 Political Victory Fund. The complainant de]leted the names

and addresses of the intended recipients of the letters, and

states that the letters were apparently mailed In October and



~cubr 1936. Ntification Of the complaint was mailed to the
cespmentfts on December 29, 19.!

On January 8. 1987, the complainant filed a supplement to

the complaint. The supplement constitutes copies of three

different solicitation packages mailed by the respondents and

addressed to one pseudonym contained on the list of pseudonyms
filed by the complainant with the Comission. on January 14,

1937t copies of the supplemenatal material were sailed to the

On January 14, 1987, this office received a req-',st from

ftbert Dolan for a 15 day extension of time to to the

complaint's allegations. By letter dated Janvar:,"'r 1987,

ftbert Dolan was notified that the requested extt.nion had been

granted. The respondents submitted their response to the

copant on January 29, 1987. Subsequent to review of the

riespondents' reply to the complaint's allegations, this office

will prepare a report cov.taining specific recommendations.

_______________Charles N. Steele
Date General Counsel

By:

Associate General Counsel

*/ Notification of the complaint was also mailed to Randy
Goodwin, as treasurer of American Citizens for Political Action.
However, subsequent to the filing of the complaint Randy Goodwin
resigned as treasurer and was replaced by Robert Dolan.



FEDERAL ELECTION COMMISSION
WASHINCTON. D C 20*63

MEMORAIDK TOV:

FROM:

DATE:

SUBJZCT:

CHARLES N. STEELE
GENERAL COUNSEL

'$OtmARJORI E W. EMMONS/ JOSHUA MCFADDA
FEBRUARY 11, 1987

MUR 2307 - FIRST GENERAL COUNSEL'S REPORT
SIGNED FEBRUARY 9, 1987

The above-captioned matter was received in the Office

of the Secretary of the Comission Tuesday, February 10, 1987

at 10:40 A.M. and circulated to the Commission on a 24-hour

no-objection basis Monday, February 10, 1987 at 4:00 P.M.

There were no objections received in the Office of the

Secretary of the Cotmission to the First General Counsel's

Report at the time of the deadline.



SKADDEN. ARPs, SLATE, MEAGmER & FLom
019 CIOHgCENTH STPHC £, N. W. 2

WASHINGTON, 0. C. 20008 -5803Av

(28 0-393188)0-60

February 20, 1987 AlA4

Ms. Maur& Callaway
Federal Election Commission cWcAMSMuhs om
Office of the General Counsel 004W.0m
999 E Street, N.W.
Washington, D. C. 20463

Re: MUR 2307 - American Citizens
for Political Action

Dear Maura:

Enclosed please find a designation of counsel
in the above matter. You will note this is a substitu-
tion of counsel. If you need anything else from me, the
client or MacKenzie Canter, please let me know. We can
discuss further on Monday.
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m w 6Kenne~th A. Gross& Ea.'
Skaddeng Arpse et. al.

919 18th Street, N.W.

Washinaton. D.C. 20006

(202) 463-8700

thM a01- oid indiviftel to beieby designated as my

ousL aMd is autho ed to ceive any notif icatos aOd other

cosamicatioss from the Cin ission and to' act onmmy behalf before

February 13), 1987
Dat.

OS 3 American Citizens for Political Action

2700 Virginia Avenue, N.W.

Washington, D.C. 20037

m -,
inzin ma

(202) 333-2092

From this point, Mr. Gross will replace ',acKenzie Canter, !II,
the attorney, who I previously designated. Please direct
all 'future correspondence to Mr. Groiss instead of Mr.
Canter.

. - .1

a A

-w



BEFORE TRE FEDERAL ELECTION COMMISSION

In the Matter of)

American Citizens for Political ) MUR 2307
Action; Robert Dolan# as treasurer)

GENERAL COUNSEL'S REPORT

I. BACKGROXUD

on December 18, 1986, the Fund for a Conservative KajoriWi
filed a complaint against American Citizens for Political Action

and Robert Dolan. On December 29, 1986, notification of the

complaint was mailed to the respondents. On January 8, 1987, a

supplement to the complaint vas filed. A copy of the supplement

was mailed to the respondents on January 14, 1987.1/ on

January 14, 1987, the respondents submitted a request for a 15

day extension of time to respond to the complaint's allegations.

By letter dated January 28, 1987, the respondents were notified

that the requested extension had been granted. On January 29,

1987, the respondents submitted a response (Attachment 1). On

February 10, 1987, a First General Counsel's Report was

circulated to the Commission stating that subsequent to review of

the respondents' response, this office would submit a report to

the Commission containing specific recommendations.

11. FACT!UAL AND LEGAL ANALYSIS

(A) The Facts

The complaint alleges that American Citizens for Political

Action and Robert Dolan violated 2 U.S.C. S 438(a) (4) by using

1/ The complaint and supplement were also mailed to RandyGoodwin, who at that time was the treasurer of American Citizens
for Political Action.

-J 0S
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Information contained on the complainant's reports filed vith the
Commission to solicit contributions. in support of the
allegation the complainant submitted copies of two letters
soliciting contributions of $500 and $750, respectively, to the
*sagan '86 Political Victory Fund, a "special project* of
American Citizens for Political Action. The letters are from
flobert Dolan, Chairman of the Reagan '86 Political Victory Fund,
and the address on the reply envelope is listed as "Reagan '86
Political Victory Fund, a Project of American Citizens for
Political Action.' The complainant asserts that the letters vere
mailed by the respondents at various times during the months of
October and December 1986. According to the complainant, the
letters were mailed to pseudonyms contained on the complainant's
reports filed vith the Commission.2!

The supplement to the complaint constituted copies of 'three
different solicitation packages mailed by Robert E. Dolan and
American Citizens for Political Action.' The three packages are

27 Te cmplanan deltedfrom the copies of the two lettersEhe names and addresses of the intended recipients of theletters.
The complainant also included with the comvdaint 'ten (10)envelopes, containing solicitations mailed by respondents, eachaddressed to a pseudonym used by Fund for a ConservativeMajority.' The complainant submitted this information 'underseparate cover' and noted that it 'is not part of thiscomplaint."m For this reason, on December 29, 1986, the abovedocuments were returned to the complainant's counsel aftercounsel requested their return rather than their disclosure tothe respondents.
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addressed to

~ The complainant informed the Commission on

April 22, 1986, that is a pseudonym which

was included in its reports as provided in 2 U.S.C. 5 438(a) (4).

Two of the three letters comprising the supplement are virtually

identical to the two letters appended to the December 18, 1986,

complaint.2! The third letter solicits contributions of $35, also

with respect to the Reagan '86 Political Victory Fund.

In their response the respondents admit "transmitting" the

solicitation letters appended to the December 18, 1986,

complaint, but contend that they did not directly or indirectly

"cause any person to extract any names of persons from Federal

Election Campaign reports, in violation of 2 U.S.C. 5 438(a) (4)."

The respondents maintain that they rented a mailing list from an

independent third party mailing list broker and mailed

solicitations to persons on that list. It is, therefore, the

respondents' position that they *are without information or

knowledge as to the truth of Complainant's assertion that the

solicitation was mailed to persons whose names were extracted

Y7- Four of the five letters supp~ied by the complainant state:
*The Reagan '86 Political Victory Fund is a special project of
and has been paid for by American Citizens for Political Action.
N~ot authorized by any candidate or candidate's c mittee." The
remaining letter does not contain the above information.
However, the poor quality of the reproduction of the bottom
portion of the letter's pages, as well as the fact that the
virtually identical version of the letter contains the above
disclaimer, suggests that the original letter contained the
disclaimer. Thus, the instant report does not contain a
recommendation with respect to 2 U.S.C. S 441d(a).



from the Federal Election Commission reports filed by Fund for a

Conservative Majority.'4!

on January 24, 1987,, Randy Goodwin submit%.ted a letter

stating that he had resigned as treasurer of American Citizens

for Political Action, and that he was never involved in the *day-

to-day management' and 'cannot shed any light on details of

fundraising transactions.* Mr. Gc'xj.dwin stated in his response

that to the best of his knowledge American Citizens for Political

Action 'has never used information copied from Federal Election

Commission reports for the purpose of soliciting contributions.'

(Attachment 2.) On January 30, 1987, American Citizens for

Political Action filed an amended Statement of Organization

listinc Robert Dolan as treasurer.

(B) The Applicable Law

Pursuant to 2 U.S.C. 5 438(a) (4), any information copied

from reports or statements required to be filed under the Federal

Election Campaign Act of 1971, as amended, may not be sold or

used by any person for the purpose of soliciting contributions or

4/ Inaiddition to these arguments, the response denies that the
persons 'to whom solicitations were sent were identified by the
Complainant in its reports,' and denies that the names on the
mailing list were extracted from said reports. The response also
contains the argument that 2 U.S.C. S 438(a) (4) is
'unconstitutional as repugnant to the First Amendment because it
unnecessarily and arbitrarily restricts freedom of speech and
freedom of association of the respondents and of these
individuals listed on said reports filed with the Federal
Election Commission by purportedly barring respondents (and said
individuals and persons similarly situated) from communicating
with potential supporters of their causes and organizations.*S



5 -

for commercial purposes, other than using the name and address of

any political committee to solicit contributions from such

committee. A political committee may submit ten pseudonyms on

each report tiled in order to protect against the Illegal use of

names a-i addresses of contributors, provided such committee

attaches a list of such pseudonyms to the appropriate report.

(C) Application of the Law to the Facts

The information in hand indicates that the names of

contributors listed on the complainant's reports were in fact

used and possibly sold by persons for commercial purposes and to

solicit contributions. The documented solicitations by the "The

Reagan '86 Victory Fund* ot the complainant's pseudonym supports

this view..5/ Although the respondents deny that they copied the

names from the complainant's reports# they have not substantiated

this claim by providing the name of the entity or person from

whom they purportedly rented the mailing list at issue. In view

of the lack of any evidence corroborating the respondents'

assertion, and in order to investigate the complainant's

allegation and the respondents' role therein, it

5/ he co-plaint's allegations go solely to a violation of2U.s.c. 5 438(a)(4). This office makes no recommendation withrespect to the naming of the American Citizens for Political
Action's 'special project.' In Common Cause v. Federal ElectionCommission the court determined tat an unauthorized politicalcommittee may not use the name of a candidate in a 'project,' butthe court stayed the effect of its decision pending appeal.
Common Cause v. Federal Election Commission, No. R3-2199 (D.D.C.opinion filed December 30, 1986; order granting stay filedJanuary 28, 1987;,, appeal pending,, No. 87-5036 (D.C. Cir.).
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is the recommendation of this office that the Commission find

reason to believe American Citizens for Political Action and

Robert Dolan, as treasurer, violated 2 U.S.C. S 438(a) (4).6/

Ill. RECUWDAT IONS

1. Find reason to believe American Citizens for Political
Action and Robert Dolan, as treasurer, violated 2 U.s.c.
5 438(a) (4).

2. Approve the attached letter, questions, and request for
documents.

Charles N. Steele
General Counsel

Date ---Sawrence M. N be
Deputy General Counsel

Attachments
1. Response from Canter
2. Response fr')m Goodwin
3. Letter, questions and document request

6/7'fnsofar as Robert. Dolan is now the treasurer of American
Cfitizens for Political Action, no separate recommendation is
being put forth with respect to him as National Chairman of "The
Reagan '86 Political Victory Fund."
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of)

American Citizens for Political )
Action; Robert Dolan, as treasurer)

MUR 2307

C'.:#RTIFICATION

I, Marjorie W. Emmonst Secretary of the Federal

Election Commission, do hereby certify that on February 26,

1987, the Commission decided by a vote of 6-0 to take

the following actions in MUR 2307:

1. Find reason to believe Ame~rican Citizens
for Political Action and Robert Dolan, as
treasurer, violated 2 U.S.C. S 438(a) (4).

2. Approve the letter, questions, and request
for documents, as recommended in the General
Counsel's Report signed February 20, 1987.

Commissioners Aikens, Elliott, Josefiak, McDonald,

McGarry, and Thomas voted affirmatively for the decision.

Attest:

Date anon WEmons
Secretary of the Commission

Received in the Off"ice c'f Commission Secretary: Fri., 2-20-87,
Circulated on 48 hour tally basis: Tues., 2-24-8,
Deadline for vote: Thures. ,2-26-87,

e2--
Date



FEDERAL ELECTION COMMISSION
WASHINC10% DU V~461

March 2, 1987

Kenne th A. Gross, Esquire
Skadden, Arpst Slate, M4eagher and Flom'
919 Eighteenth Street, N.W.
Washington, D.C. 20006-5503

RE: MUP 1307
American 'Citizens for

Political Action;
Rcl.,ert ')olan, as treasurer

Dear Mr. Gross:

The '?ederal Election ConriSsion notified your clients on
December 29, 1986, of a complaint alleging violations of cetain
sections oft the Fedecali, Election Campaign Act of 2.7.as amended
("the Act'). A copy oF the ccwpl~aint waas forwarded to your
clients at that time. On J3anuary 14 198', a copy of the
supplement to the co~piai-nt was also forwarded to your clients.

Ut,,?on further review of the allegatIonr contained in the
complaint, and information * upplieJ by your clients, the
Commission, on rebruary 216. 19,87, determined that there is reason
to believe American Citizens for Political Action and Robert
Dolan. as treasurer, violated 2 U.S.C. 5 43Va)(4), a provision
of the Act. Specifically, it appears that American Citizens for
Poli'tcal Action and Robert Dolan, as treasurer, used information
copied from reports required to be filed with the Commission for
the purpose of soliciting contritutzions.

Your clients' response to the Commission's initial
notil.fication of this complaint d not provide complete
information regarding the matter in question. Please submit
answers to the enclosed questions an%' request for documents
within 15 days of receipt of this letter. Statements should be
sub'mitted under oath. You may also submiT.t any factual or legal.
materials that you believe are relevant to the Commission's
analysis of this matter. Please fil'e any suc- materials along
with your cliA*ents' response to the enclosed questions.

:1. you are intereste-3 -npusii~ pre-pr---. ble cause
conciliation, you should so request in wri.ti;n . See 11 C.F.R .

§~~~~~ llld) Upnrcit of th~e request, the C.IThe ofte
General Counsel will make recommendations to the Commission
either proposing an agreement in settlement of the m~atter or
recommending declining that pre--robable cause conciliation be



Letter to Kenneth A. Gross
Page 2

pursued. The Office of the General Counsel may recommend thatpre-probable cause conciliation not be entered into at this timeso that it may complete its investigation of the matter.Further, requests for pre-probable cau~se concllatioil will not beentertained after briefs on probahle cause have been mailed tothe respondent.

Requests for extensions of time will not be routinelygranted. Requests must be made in writing at I.Cast five daysprior to the due date of the response and specific good causemust be demonstrated. In addition, the Office of the GeneralCounsel is not authorized to give extensions beyond 20 days.
This matter will remain confidential in accordance with2 U.s.C. 55 4379(a)(4)(B) and 437(a)(l2)(A) unless you not-fy theCommission in writing that your clients wish the matter to bemade public.

If you have any questions, please contact M'aura WhiteCallaway, the staff member assigned to this matter, at (202) 376-5690.

S i nce rely,

Scott E. Thomas
Chairman

Enclosure
Questions and Request for Documents



Qu'estnons and Request for 0ocumtents to: American Ci'-tizens for
Political Action and
Robert lolan

I. State the name, address, and telephone number of the person
o)r entity from whom the mailing &list referred to in your reSponse
dated 2a3nuary 23, 1-9811, was rented. If the l.ist was .-ented from
an entit'*. state the name of the entity's principal officer or
,-plovee.

. State the ame, address, in! teleohione number o f the person
o--r entitv :rnm whom the maiini list c-taiing t-he name

was -rented. rf -.-e I S~ t -,e
entity, state the name of !te entity's Principal o fficer or
.einployee.

3.7or eacn, mailinq 1.st ilen:ifiedi response to Zuest:-ns
3nd 2. state the name and address D.9 the owner of each list.

zate the meaning. of --.e :olwr.'odes contained c- the
sol~a~onletters ,iaiiedz A.mer:Can :'itzzens for ?L~a

'-ti :n to A-Z~2 AQ: an If

S t :e narie, an-, 3X f'ac 'na31: S is -le t:!ed i n
esoonse to questions Iand 2.and state tne number --f names

on~an~on each ' isz.

6. State the dates of- on enzils -if eac- an
.denttfied .n r-es-onse lo:estons :and

State tne terms -of :te -e-, ta. 3 ach ~a i n S
.en-i4-ftd 4n --sponse t- -.ues::ions Iand 2.and whether the use

o:f -acn list 4 > se to a zne-t:-ne s>:a~

- State weer3 ne : i~ t:e 7en::a.o :ne ma i, ng
-s-'s) Aentified i.n res:zon)se. to es::ons anj an nai

~a ae :-s to :nde S c uAr -e nr :e Im e s on :ne n a nc is t s~
f the an-:wer is yes, state the name ,-f the parson ma-(ing e

-ncu,,-v, :one -.3-e of th~e =erson :)4- c --e w as :nade. an
:,-A answer re:eived - thei-% cu:'.'

-n rovide c,-, i na I r : e IO:~ ef ':nt, Z 1Cl
o.-:espondence, notes, aeornoa, o n t,"a cts D *ce s an
i an -n '.e ts c o nceri~ o~ Sn~ ir:e>:s --
.esponse to q~uest, on;- an:J
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SKADoEN, ARPS, SLATE, MEAGHER & FLOM
919 EIGHTEENTH STREET, N. W.

WASHINGTON, 0.C. 20006 -5503

(202) 463-68700

March 17, 1987
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Ms. Sondra Robinsonk
Off ice of the General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Re: MUR 2307 ACPA

Dear Ms. Robinson:

On February 26, 1987, the Commlission found
reason to bleieve that American Citizens for Political
Action ("ACPA") and Robert Dolan, as treasurer, violated
2 U.S.C. I 438(a)(4). The Commission also approved ques-
tions and requests for documents. I an in th. process of
compiling the response to the questions, requests of
documents and the reason to believe finding but will need
an additional fifteen days so that the response is com-
plete.

Accordingly, ACPA and Robert Dolan, as treasur-
er, request an extension of time for an additional fif-
teen dayb to respond to the pending inquiry. Your coop-
eration in this matter is greatly appreciated.

Li'



FEDERAL ELECTION COMMNISSION,

March 20, 1987

Mr. Kenneth A. Gross
Skadden, Arps, Slate, Meagher & Flomn
919 Eighteenth Street, N.W.
Washington, D.C. 20006-5503

Re: mJR. 2-30'
Arnericait Citizens for

Political Action
Robert Dolan, as treasurer

Dear Mr. Gross:

This is in response to youjr letter dateli March 17,, 4A711which we received on March 19, 199', requesting an extension offifteen (15) days to respond to questions and requests fordocuments. After considering the circumstances presented in yourletter, I have granted tChe requestel extension. Accordingly,your response is due b the close of bJusiniess on April 6, 1997.
if you have any questions, please contact qandra Robinson,the attorney assigned to thi-s matter, at (202) 3'6-9200.

ncerely,

Lawrence 111. 'loble
A--ting General1 Counsel
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L" AOUES CAUAONMI M00"Sandra Robinson, Esquire tw ov U400
Office General Counsel CHICAGOe.5E *0mWFederal Election Commission Cbtw~SoS

999 E Street, N -W. 1
Washington, D.C. 20463

Re: MUR 2307 - American Citizens
for Political Action
Robert Dolan, as Treasurer e

Dear Ms. Robinson: 
-

American Citizens for Political Action ("ACPA")
and Robert Dolan, as treasurer, respectfully submit this
response to the Commission's finding of reason to be-
lieve. Attached to this response are the answers to the
questions which accompanied the reason to believe find-
ing. This response demonstrates that the Commission
should take no further action and close the file against
the respondents.

I. ACPA's Conduct was Permissible

Over the past election cycle, ACPA has devel-
oped an extensive mailing list and has used the proceeds
from the use of the lists to make expenditures on behalf
of candidates who are sympathetic to its political phi-
losophy. ACPA's contributor base is essential to its
ability to carry out its political aims. As part of that
process, ACPA arraaiged through its treasurer, Robert
Dolan, to obtain additional names for its mailing list
when it heard of the Washington On-Line ('WOL") service.
WOL is a computer service which provides the names and
addresses of contributors. Consequently, on May 22,
1986, Mr. Dolan through his company, International Fund-
ing Institute, contracted with WOL for services. The
names were brokered to ACPA by a company called The Best
Lists ("TBL"). Finally, the names which are the s-lbiect
of this matter, identified by codes AQTX2, AQVX1 and
AQIOX, were put into use on October 20, and 24, 1986, and
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Sandra Robinson, Esquire
April1 6, 1987
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November 24, 1986, respectively. Each mailing contained
approximately 5,000 names (see answer to Question 5 for
exact numbers).

ACPA used the information originally obtained
from WOL with the understanding that it was permissible.
The WOL contract provides no warning that the use of the
materials is prohibited. Furthermore, Mr. Dolan sought a
legal opinion concerning the use of the serv.1ce and was
assured of its legality.

However, ACPA and Mr. Dolan do not wish to
engage in conduct that may be viewed as illegal. It is
for that reason, that ACPA has discontinued the use of
the names obtained from WOL. Although in taking such
action, the respondents do not waive their constitutional
rights -- rights which are bottomed on legal precedent
which overwhelmingly substantiates the legality of the
respondents' conduct. However, even putting these
weighty constitutional concerns aside, based on prior
Commission action the Commission should take no further
action in this matter.

II. Prior Commission Action

In MUR 1869 the Commission dismi-.sed allega-
tions filed by the Americans for Democratic Action
("ADA") aga-nst the American Democratic Political Action

C7) Committee ("ADPAC"). In that matter, the Commission did
not attempt to ascertain whether ADPAC obtained names

1% from a source which may have copied ADA's contributors
from the public record. This was true -von though there
was some evidence suggesting that ADA names may have come
from the FEC reports. Although the ADA did not support
their allegations with the use of pseudonyms, they did
claim that their contributor names were not made avail-
able to the public except through the FEC record and did
show that ADPAC in fact solicited their contributors. In
response ADPAC denied the allegations and described their
solicitation practices as follows:

ADPAC utilizes prospect lists, for the tele-
phone bar j, and direct mail programs, which are
rented from list managers and brokers who, in
turn, rent and manage Lists owned by candidates



Sandra Robinson, Esquire
April 6, 1987
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and organizations. In those rental arrange-
ments, ADPAC is not provided with nor otherwise
aware of the original owner's identity; lists
are referred to solely as Active Liberal Do-
nors, Democratic Activists . . . and other
generic terms.

In the presen't case the mechanics of the list
acquisition and use process were similar. However, in
MTJR 1869 every presumption weighed in favor of the re-
spondent. The Commission concluded that the respondent
did not obtain the names from a source that may have
copied the information from the public record and found
no reason to believe a violation occurred without an
investigation. In the present cas'e, the respondent
should be entitled to the same treatment. It is true
that in the present MtTR, the Commission has evidence that
the names were copied from the public record by WOL. The
culpability of the user of the list, however, should be
treated in a manner consistent with MUR 1869.

III. ACPA's Conduct was Constitutional

While an agency is not empowered to declare the
statute it administers unconstitutional, the agency is
charged with responsibility of finding a construction of
the statute which avoids the constitutional question.
See Crowell v. Benson, 285 U.S. 22, 62 (1932). This
argu.ment is particularly compelling when as in the pre-
sent case, the constitutional. infirmity of 2 U.s.c.
S 438(a)(4) looms so large. Prior restraint of the ac-
tivity in question can be justified only on the basis of
a compelling governmental interest., The legislative
history to § 438(a)(4) suggests that the governmental
concern in placing the sale or use restriction on the
public information was the privacy of the individual
contributor. However, the restriction on the use of
names for solicitation purposes is not the type of gov-
ernmental interest that has been held to justify such a
restraint. Such a restriction may be sustained only
under the most compelling circumstances, which do not
exist in this case. See Metromedi~a_,__c v.SnDeo
453 U.S. 490 (1981). Inthat case the ..Court invalidated
a billboard restriction that applied only to noncommer-
cial advertisements and not commercial ones. The Court

5 7 TrJ"



Sandra Robinson, Esquire
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in Virginia State Board of Pharmacy v. Virginia Citil Mi
Consumer Counsel, Inc.., 425 U.S. 748, 761 (1976),
stressed that speech is protected under the First Amend-
ment "even though it is carried in a form that in 'sold'
for profit". See Buckley v. Valso, 424 U.S. 1, 35-59
(1976); New York Times Co. v. Sullivan, 376 U.S. 2540 2"4
(1964).

In Ryan v. Kirkpatrick, 669 S.W.2d 215 (No.
1984), the Supreme Court of Missouri concluded that a
Missouri statute which is almost identical to I 436ja)(41)
was unconstitutional. The court noted the only conceiv-
able justification for a sale or use restriction on pub-.
lic informatlion is an invasion of privacy. However, the
Supreme Court has already addressed this issue and con-m
cluded that such a potential invasion of privacy does not
constitute a sufficient state interest to infringe pro-
tected speech. Consolidated Edison v. Public Service
Commission, 447 U.S. 530, 542-45. ni. 11 (1980) (the Court
stated that "the customer of Consolidated Edison may
escape exposure to objectionable material simply by
transferring the bill insert from the envelope to the
wastebasket"). See Village of 0chMu rg v. Citizeng for
a Better Environment, 444 U.S. 620s 633 (the Court con-
cluded that door-to-door solicitation, which is mach more
of an intrusion than receiving mail, does not conatitute
a sufficient invasion of privacy to justify banning such
practice). The Missouri court in R~a described as fo.3P
lows the alternatives a person has if he does rat want to
be solicited:

There are ample revetments of defense to repel
unwanted forays by fund seekers. Offended
addressees of campaign solicitations may, of
course, ignore them. And notice may be given
to the Post Office Department to halt further
mailings. [citations omitted).

669 S.W. at 219.

These inconveniences pale when weighed against the First
Amendment rights of the political speech in issue in this
matter.



April 6, 2007
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IV. Conclusion

The respol dents did not copy any in~t
f ron the public record, they erely used infoi
purchased from a third party. To find a violafteaon 1
this attenuated circumstanice flies In the face of "'
established principal that the Commission shoul
the statute to avoid raising constitutional ism$,s
construe 543S(a) (4) as a violation under "W ts~
this case constravenes that principal and squarly.
fronts the efmts constitutional rights.
as a practical matter, the Comission has aireedi
achieved greater relief than could be achieve b e
protracted proceediAng. Not only do the res;pandet.
lieve that they would ultimately prevail if the O~
*ion were to challenge this matter thrmogh thecaW
but even if the constitutionality of the provision
upheld, and the respondents continued to use the IjwiS
throuigh the pe~ y of such proceedings,, the o 1.
ants and the Comission would have won a Pyrrhie 't

Th asseesent of a penalty and an mij--
against using such lists several mouths or year*,
would do the cosplainants no good. ftus, the
ants and the ME have achieved the most eft
that could be obtained In such a matter, tho
cessation of the use of lists. Ibis, unli-ke
situation where 'ctorrective action* Is a
respondent returning an illegal contribution o
a reporting violation, substantive relief hasa
been achieved with little or no damage to the
ants or the public.

Therefore, it is respectfully requested Uot
the Comission take no further action,, (which will 1
the reason to believe finding intact) and that th
mission impose no further penalty.

Very truly yours

Attachment
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Questions and Request forDouetto

1. State the nam, address, and telepbonewto
person or entity from whom the mailing list.
in your response dated Jant'*rv 28, 1907' 1111
the list was rented from an enktity, state th.
entity's principal officer or employee.

A. The mailing list referred to in the Jame q. i7
response vas rented from The Best Lists# rac.,
2070 Chain Bridge Road,, Suite 360,, Vienna, V
(703) 442-7595. Ronald Canfur Is a princil 17t%_LO

2. State the name, address, and telephone o ~ 4
person or entity from whom the mailing list cn~u
the name wasn rimted. it~Us
was rented from an entity, state the nme'of tk*e
principal officer or emloyee.

A. See anaver to question 1.

3. For each mailing list ideantified In rsee
tion 1 and 2 * state the name and address of
each list.

A. The original source of the namesi used in
referred to in question 1 is Was& ngen mfqJI
S07 Eighth Street, 5.1.. WashingtaOn.D.C.20

4. State the meaning of the following codes,-W k*-*the solicitation letters mailed by American CU
Political Action to
and AQiOX.

A. AQTX2, AQVXI and AQiOX are codes used to track, 16i4-
ings.

5. State the names if any, of each sailing list i46NU-
fied in response to questions I and 2, and state the
number of names contained on each list.

A. The name of the mailing lists identified in rmieonse-to question 1 is called Active Republican Donors. Te
number of names on each list by code is as follows: AQMX
5,000, AQVX1 3,177, AQiOX 5,466.



5. State the dates of the rentals of each mailing list
identified In response to questions 1 and 2.

A. The mailing dates of the nailing lists referred to In
question 1 and 2 are as follows:

AQTX2 10/20/86
AVX2 10/24/86
AQIOX 11/24/86

7. State the terms of the rental of each mailing list
Identified in repsonse to questions 1 and 2, and whether
use of each list was limited to a one-time solicitation.

Total Paid
AQTX2 $80 per 1,000 Names $405.00
AQYXi $150 per 1,000 Names $486.32

10AQIOX $150 per 1,000 Names $819.90

mom Each list was limited to a one-time solicitation.

N 8. State whether at the time of the rental of the mail-
mom Ing list(s) identified in response to questions 1 and 2

an inquiry was made as to the source of the names on the
mailing listMs. If the answer is yes, state the name of
the person making the inquiry, the name of the person of
whom the inquiry was made, and the answer received to the
Inquiry.

A. None.

9. Provide originals or true copies of all documents,
including correspondence, notes, memoranda,, contracts,
invoices, and pamphlets concerning your rental of the
list(s) identified in response to questions 1 and 2.

A. Copies of the invoices between ACPA and TEL are at-
tached.
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SIKA00tt~ ARAB, SLArEC, I4ZAaI4t*' VtO
$440 -Ut YOflK AVEWtU~j N.W

(80) *700

June 17, 1967

Sandra Robinson, Isq.
Off ice General Countsel
Federal Election Cinmmission
999 3 Street, N.A.
Washington,, D.C. 20036

~ism

m uwws

Re: Wmm 2307 - American Citisens
for Political Action

Dear Sandra:

Please note that as of close of business June
12f 1967, the offices of Skadden, Arps, Slate, Meagher&
Plan have moved to the following address:

1440 Rev York Avenue, LW.,
wshington. D.C. 20005-2107

The firm's new telephone number is (202) 371-
7000. My direct line is (202) 371-7007. Plese update
your files accordingly.

4
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AMERICAN CITIZENS irOR POLITICAL
AFGHAN MERCY FUND

ACTION

COMPLAINT: FEBRUARY 11, 1987

MERGED WITH MUR 2361: JULY 14, 1987
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Osputy ) 'A ConseW ? mcy 11, 1"?79

Washingtons D.C. 20463

1R: American CiOiNO tot Political Action

Dear Nr. Steele:

This letter is a complaint filed on behalf of the Itepublican National
Comittee (MC) pursuant to 2. U.S.C. 437(a)(1). The MC allegesv pon
Information a"d belief, thast Robert 3. 301am an Angrics Citizents for
Political Action (also kmmI aO the 20egan Political Victory Fund) have
violated the Federal election C~pags Act at 1971, amaeded,

The uinC alleges that the reigneatMS' haw* violated sod oetite to
violate the provisions off 2 9.g.c. 438(a)(4). which prvides that any
information copied from reports filed with the federal slection Commission
may not be used by any person for the purpose of soliciting contributions.

in support of this allegation, the NEC submits with this complaint a
copy of two letters which solicit contributions; for the flesegan Political
victory Fund.' identified as *A Project of American Citizents for Political
Action.'0 The return address is listed as P.O. Sox M"2, Washington, D.C.
20090. The solicitations are signed by Robert R. Dolan# and were, upon
information and beliefs sailed by respondents In January,, 1967.

The letter in question was addressed to two of the pseudonyms authorized
to be included on the INC's reports filed with the Comission, pursuant to
2 u.S.c. 438(a)(4). The names and addresses of those two pseudonym have
been deleted from the enclosed letters.

Upon information and belief, the RMC further alleges that respondents
have obtained telephone numbers of Individuals listed on WC reports filed
with the Commission and have made telephone solicitations of a number of
those individuals. The format of these solicitations was designed to lead a
potential contributor Into believing that the solicitor was associatied with
the INC.

Dwight D. Eisenhower Repubican Center 310 First Street Southeast, Wah go, D.C. 2000. MZ2 S0M38 . Telex: 701 144



7-1m

2s adMltios to the OWIOM. lettersp the IM etZs etwt an
i~tidavit by Lah Geregbtyp WC Fines.., DIVOOOe to s' t ot the ehevefAlgations. Msed en those allegationst it a I mrs ta rspeietm have
violated the provisome of 2 V.5.C, 434(a)(4). WIs We aaet that
mfroprifte review and actiom be undertaken.

Sworn to and subscribed before at this
day of February, 1"?,

Ny Cmission expires: 1) 4 m

Imeclosures



AFFIDAVIT Or LOAN N. IRGtY

Leah N. Geraghty, being first duly sworn hereby deposes and says:

1. My name is Leah Geraghty, and I am Director of Finane* for the
Republican National Committee.

2. My business address is 310 First Street, 53. Washington, D.C. 2W003.

3. te MC has provided a list of pseudonym that appear on Its f ilins
with the F3C, as provided by 2 U.S.C. 438(a)(4).

4. in January,, 1967, mail solicitations from the te~agan Political
Victory Fund,'6 identified as 8A Project of Amrican Citizens for Political
Action'0 were delivered to two of these pseudonyms. These mailings were
then forwarded to the RISC,, pursuant to a contract with a professional
monitoring service.

5. in January, 1987, an employee of the Finance Division received a
telephone call from a past contributor to the RISC. The contributor reported
that he had received a telephone call from an individual zoliciting funds
for the Reagan Political Victory Fund. The contributor pointed out that he
only made political contributions to the RISC, and questioned the solicitor
about why he was called. The solicitcr told the contributor that he had
given to the Fund in the past, and was told the amount of his last
contribution to the Fund. Thie contributor pointed out to the MC that that
was the mount of his last contribution to the RISC, and that he had never
contributed to the Fund.

5. I certify* under penalty of perjury, that the above is true and
correct according to my Information and belief.

Date f I

Subscribed and svorn to before me on this day of February, 1987.

my Commission Expires: Ntrltl-

51 i sw.l ExpVir June 14, 199t



*1a

LU

0

Eum.

00 0

0 Cf0

0
.. g a.



WOffice of theCl
* Reagan Political Victory Fwnd

AS Chairman of the Reagan Political Victozy lFm I amhonored to send you your 1987 Membership card.
Your comitment to the Reagan Political Victory 1Fmd baeto lprcven. you a loyalp concerned and proud American.

N"' President Reagan, the Conservative leaders of our nattcruand I send you our most heartaifelt thanks for 0uporin ouro. Conservative cause even when the going got tough.'
Your cmmnitment to the Reagan Revolution bee played a key

-- role in the Conservative resurgence for a strom, America.
0 ~And please, know today, that as a card-carrying member Ofthe Reagan Political Victory Fund# your com1mitme4t to theConservative strength and security of our nation mmboue

Fr even stronger.
By carrying your membership card, you make your annualcommitment to the urgent fight against the liberal-controlledCongress that now wants to destroy all that you# PresidentReaqon and I have accomplished.

And that is the most important and difficult challenge thatyou have faced as a Conservative.

I ask you right now to take your memaboehip card, sign It,and place the card in your wallet.

Your commitment to the Reagan Political Victory Fund isyour commitment to America*

And be assured the Reagan Political Victory Fund and I arecommitted to ycu and the prosperous future of our great nation.
Because President Reagan and I know we can count on yourloyalty and support, I also know that you must be wearned as to

P.O. Box 96092 0 Washington, D.C. 20090
A cvy or aw vwv4 too" is av~o fwnq wo Fw mva Cw mm do eon



U14s year, my friend, is the most crucial and adverse eaY" a"d I have faced in many Years.

The Me libera]L-controllei Congress has the power todecide the future of America far Into the 1990's.
And be assured, my friend, that the liberals know hIow touse their power to destroy all that President Reagan was ableto accompish the last six years.

You and I miust Put our-strongest efforts into upholdingPresident Reagan's vital national defense programs and curbingthe liberal Gpcial-inlterest tide sweeping the nation.
The Democrat political machine has already built a massivespecial-interest warchest to defeat our President's program',
the Deamrats are determined to use their control of theU.S. Senate and RUse to raise your taxes and support theirliberal hand-u programs.

The Democrats are fully prepared to wage the fiercestpolitical campaign in American history to reverse all thatyour President Reagan and I have accomplished for the strengthand security of America.
* And if the Democrats win their. liberal war of waste and-- appeasement, I fear that America faces a din future.

A future that you and I will be a part of.
A future in which our children and grandchildren must

You and 1, as Conservative Amricans, have a duty andresponsibility to uphold the progress of the ReaganRevolution.
.Yc. know that since President Reagan has been in office,the ski-high interest rates imposed upon you and me by theCarter Administration have fallen dramatically.

Since President Reagan has been in office, inflation hasdropped from 13% to under 4%~.

And since President Reagan has been in officer America --weak and apologetic under the Carter Administration -- hasgained strength and international respect among world leaders.
America is back* my friend.

And it is your duty and mine to insure that America



remains strM f ree and prosperous.

btwe now must face the most crucial and most adverse
battle ever for the sake of our nation*

The Democrats now control both the House and the Senate*
if the liberals have their way, America will be thrown

right back to where we started!

The liberals are determined to undo all the progress
accomplished by a Conservative administration!

The liberals want to raise your taxes!

Cut our national defense!

Continue and expand the social hand-out programs that putour nation in the catastrophic economic condition it was
before President Reagan took over!

The liberals will take our country back to six years ago*
N And tell me -- were you better off six years ago than you

are n~ow? Was America?

I say NO!

I hope that you, too, will now say NO to the liberals and
their all-out offensive to destroy the Reagan Agenda.

co And today you can say NO to the liberals by saying YUS to
the Reagan Political Victory fund.

Your membership contribution today will help the ReaganIqI Political Victory Fund mount a missive campaign to stop theliberals from abusing their control in the U.S. Congress.

Your contribution will strengthen the Conservativt fightagainst the onslaught of liberal special-interest groups.
ON

And your membership commitment to the Reagan PoliticalVictory Fund today is your commitment to a strong America*

It's your responsibility, my fellow Conservative, touphold the progress of the Reagan Agenda for America.
Your membership commitment to the Reagan Political Victory

Fund today is our best weapon in 1987e

It's your future that's on the line.

And we have very little time*

Already here in Washington# I see the Democrat-controlled
Senate flexing it's muscle against President Reagan.

Already, the special-interest liberals are moving in to
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-A ousm of our national 4&se program

Alreafti, we Conservatives face the battle of our lives to
save out strong Amrica.

So today, an you make your annual membership contribution
to the Reagan Political Victory Fund, I ask you also enclose
an suergency contribution to help wage our vital battle,,

Could you possibly send an extra $1,500.00 along with your
membership contribution?

Isn't the secure future of America worth your emergency
contribution of $1,500.00 today?

It's absolutely vital I receive your support right away.

Sincere

;o~bert 
Dolan A;

National Chairman

P.S. Your 1987 Membership in the Reagan Political Victory
Fund means more today than ever before. Your continued
commitment to America and to President Reagan is deeply
appreciated* And your maximum, emergency support right
now is crucial.

Please return entire page with membership contribution to:
REAGAN POLITICAL VICTORY FUND

P.O. Box 96092 Washington, D.C. 20090

Dear Chairman Dolan,

You have my 1987 membership comm~itment to the Reagan
Political Victory Fund. I realize the battle to protect
America from the liberal-controlled Senate is crucial to
President Reagan# the Conservative movement and to America.

() $2,000.00 -- Annual Membership Commitment

Along with my membership commitment, I enclose an emergency:

()$1,500000 () )Total $

EQAXI

Please make check payable to: REAGAN POLITICAL VICTORY FUND

The Federal Election Commission requests we ask:

Occupation: Employer:

The Reagan Political Victory Fiun%. S a Z' c' a'-c ras t.eer, paic lo, !) A-e, can~ Coizers % ? PoY 'za A:
Noi r.-c i4.-., ci ciaeo carc.~ae le
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Reagan Political Victory Fund
A Project of American Citizens kftPoitical Action

P.O. Box 96092
Washington, D.C. 2009

7Ue Reagn political VkIcory Fund as leading de
Corative m"emnt" in commiftftn and acfmo.As Conserative Americans, we ame working toward abuigher, MO morterpm American future in due trad.tion 0( the Reagan Agenda.

/~,i 4( Roben E. Dolan
Nationa cUaiman

Reagan Political Vjctofl. Fund

Thanks to you. the Reagan Polaical Victor. Fund
is leading the Conservative political mo'enrnct in com-
mitment and ac-tion. With the continu:ed %upport of
loyal Conservatives like %,ou. we are working tomAird a
brighter. mre prosperous American future in the tradi-
tion of the Reagan Agenda.

Please detach this card. sign it and carr it %%:i
you. Your commitment to the Reagan Political Victom
Fund is the valued and driving %pirit behind our %ital
work for a better tomorrow.

The
Reagan Political Victory Fund

Hereby Declares

To be ai-. HONORED MEMBER
in Good Standing

Reagan Political Victory Fund
A Protect of Arr'erican Citizens for Political Action,

LI'A-i
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*Offiice -of the- caman
Reagan Political Victory Fund

Dear Friendo

As Chairaiin"'Ot the Reagan Political Victory Funde It anhonored to send you your 1987 Membership card.
Your commitment to the Reagan Political victory Fund basproven you a loyal# concerned and proud American.
President Reagan, the Conservative leaders of our nationand I send you our most heart-felt thanks for supporting ourConservative cause even when the going got tough.'
Your commitument to the Reagan Revolution has played a keyrole in the Conservative resurgence for a strong America.
And please know today, that as a card-carrying member ofthe Reagan Political Victory Fund, your commitment lto theConservative strength and security of our nation now becomeseven stronger*

By carrying your membership cardt you make your annualcommitment to the urgent fight against the liberal-controlled,Congress that now wants to destroy all that you, PresidentReagan and I have accomplished.

And that is the most important and difficult challeng, thatyou have faced as a Conservative.

I ask you right now to take your membership card, sign it,and place the card in your wallet.

Your commiitmnent to the Reagan Political Victory Fund isyour commitment to America.

And be assured the Reagan Political Victory Fund and I arecommitted to you and the prosperous future of our great nation.
Because President Reagan and I know we can count on yourloyalty and support, I also know that you must be warned as to

P.O. Box 96092 0 Washington, D.C. 20090
a -. 14 ft 0 f.-*Vhniwpa '* R4 D.4" PW me~ rprofo (v4e 0 y -*" E~w~g an MOM
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What li11fr omFuAn*da o o*a and Uja% n PoliticalI Vielty
This Year, my friendo is the Most crucial adavreyaYOU and I have faced in many years,.n dereya
The new, liberal-controlled Congress has the Power todecide the future of AMerica far into the 990's.
And be assured, my friend, that the liberals know how touse their power to destroy all that President Reagan wag ableto accomplish the last six years,
You and I must Put our strongest efforts into upholdingPresident Reagangs vital national defense programs and curbingthe liberal sPecialminterest tide sweeping-the nation,
The Democrat political machine has already built a massivespecial-interest ,warchest to defeat our Presidente. programs,
The Democrats are determined to use their control of theU.S. Senate and House to raise your taxes and support theirliberal hand-out programs.

The Democrats are fully prepared to wage the fiercestPolitical campaign in American history to reverse all thatYour President Reagan and I have accomplished for the strengthand security of America,
And if the Democrats win their liberal war Of waste andappeasement, r fear that America faces a dim future.
A future that you and I will be a part of.
A future in which our children and grandchildren mustlive.

You and r. as Congervativ. Americans, have a duty andresponsibility to uphold the progress of the ReaganRevolution.

You know that since President Reagan has been in office,the sky-high interest rates imposed upon you and me by theCarter Adminis-tration have fallen dramatically.
Since President Reagan has been in office, inflation hasdropped from 13% to under 4%,
And since President Reagan has been in office, America -weak and apologetic under the Carter Administration -- hasgained strength and international respect among world leaders.
America is back* my friend.
And it is .:.Our duty and mnine to insure that America



a remains at* free and pro*"rosg

Out we now must face the moat Crucial and most adversebattle ever for the sake of our nation*
The Democrats now control -both the House and the Senate*
If the liberals have their way# America will be thrownright back to where we started!
The liberals are determined to undo all the progressaccomplished by a Conservative administration,
The liberals want to raise your taxes,

Cut our national defenseg

Continu, and expand the social hand-out programs that puftour nation in the catastrophic economic condrition, it was -before President Reagan took overt

The liberals will take our country back to six years ago*
And tell me -- were you better of f six years ago than youare now? Was America?

I say NO!

I hope that you, too, will now say NO to the liberals andtheir all-out offensive to destroy the Reagan Agenda.
And today you can Oay NO to the liberals by saying YIS tothe Reagan Political Victory Fund.

Your membership contribution today will help thz* ReaganPolitical Victory Fund mount a massive campaign to stop theliberals from abusing their control in the U.S. Congress.
Your contribution will strengthen the Conservative fightagainst the o."slaught of liberal special-interest groups.
And your membership commitment to the Reagan PoliticalVictory Fund today is your commitment to a strong America.
It's your responsibility, my fellow Conservative, touphold the progress of the Reagan Agenda for America*
Your membership commitment to the Reagan Political VictoryFund today is our best weapon in 1987.

It's your future that's on the line*

And we have very little time.

Already here in Washingto-if I see the Democrat-controlledSenate flexing it's muscle against President Reagan.
Already, the special-interest liberals are moving in to'

M 9



Airs * V Cbnervatives face th. battle of otlvstsave our s*tg, America. wIIist
so today, a* you oake Your annual membership coatrib.t1onbto the Reaga~n Political victory Fund, I ask You also enclosean emerVenCY Cotibto to help wage out vitajl battle*
CouIld YOU Possibly send an extra$3600aon ihyumembership contribution? $0600 ln ihyu
Ysnot the secure future Of America worth your emergencycontribution of $3,600.00 today?
It's absolutely vital r receive Your support right away,

;o rtBeDolan
National Chairman

P.S. Your 1987 Membership in the Reagan Political VictoryFrund means more today than ever before, Your continuedcommitment to America and to President Reagan is deeplyappreciatedo Anid your maximum, emergency support rightnov is crucial,

Please return entire page with member'ship contribution to:RZAGAN POLITICAL VICTORY MUDP.O. BOX 96092 Washington# D.C. 20090
Dear Chairman Dolan,

You have sty 1987 membership commitment to the ReaganPolitical victory Fund* I realize the battle to protectAmerica from the liberal-.controlled Senate is crucial toPresident Reagan, the Conservative movement and to America.
( )$408O00,0 - Annual membership Commitmient

Along with mty membership commitment, I enclose an emergency:()$3r600.00 () )l'otajl $ ________

BQAX1
Please make check paale to: REAGAN POLITICAL VICTORY FUND
The Federal Election Commission requests we ask:,
Occupation: __________Employer:

TN Reaga POW"ca V"cor Fund is a speca pr, ect ot arid has been Paid lot by Ameeecan C~izin lot ftscsi ActionN01 authorized by any camuldate or candidate's corr*,met1
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Reagan Political Victory Fund

Thanks to you. the Reagan Political Victory Fund
is leadin the Conservative political mo'cmcwn; in corn-
misane and action. With the continued %upport of
loa Conservatives like you. we ame %wrking toward a
brighter, mre prosperous American future in the tradi-
tion of the Reaga Agenda.

Pleas detach this card, sign it and carry it -Aith
you. Your commitment to the Reagan Political Victk"
Fund is the valued and driving spirit behind our vital
work for a better tornorrow.

The
Reagan Political Victory Fund

To be an HONORED MEMBER
In Good Staniding

Reagan Political Victory Fund
A Prolect of Arnertcan C4.zens for Pobtiical Acion



Chief Counsel

U1~ee A. Ness
Rem"i Defte
Deput Chie Counsels

February 11, 1987
OIL

Charles N. Steele, rsq.
General Counsel
Federal Election Comission
999 E Street, N.W.
Washington, D.C. 20463

RE: Afgh an Mercy Fund

Dear Mr. Steele:

This letter is a complaint filed on behalf of the Republican National
Cinittee (RISC) pursuant to 2. U.S.C. 431(a)(1). The RNC alleqes, upon
information and belief, that Tony Campaign., Anne Hurd, and the eAfqhan
Mercy Fund' have violated the Federal Election Campaign Act of 1971, as
amended.

The RNC alleges that the respondents have violated and continue to
violate the provisions of 2 U.s.c. 438(a)(4), which provides that any
information copied from reports filed with the Federal Election Commission
may not be used by any person for the purpose of solicltinq contributions.

In support of thin allegation, the RNC submits with this complaint a
copy of a letter which solicits contributions for the *Afghan Mercy Fund.*
The return address is listed as P.O. Box 5920, Washinqton, D.C. 20016. The
solicitation lists Tony Campaiqne and Anne Hurd as President and Project
Director, respectively. The solicitation was, upon information and beplief,
mailed by respondent in January, 1987.

The letter in question was addressed to one of the oseudonvyrs authoriz~d
to be included on the RNC's reports filed with the Commission, onirsuant to
2 U.s.C. 438(a)(4). The name and address of that pseudonym has been deleted
from the enclosed letter.

Dwight D Eisenhower Republican Center: 310 First Street Southeast, Washington. D.C. 2001 (202) 6 .-8638 Telex 7
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Based on these allegations, it appears that respondent has violated the
provisions of 2 U.S.C. 438(a)(4). The RYC requests that appropriate review
and action be undertaken.

Sincerelyt

E. Mark Braden

Sworn to and subscribed before me this
day of February, 1987.

Notr pli.c

My Commission xis:ICn., -

Enclosures
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G)O~oorN J. HumqPEY
Upwrac 6YArss SSENATrom

Dear Friend,

As a United States Senator, it is my daftl to tell you tbe
truth -- no matter how awful. Right now, the Soviet Union is
waging the cruelest, most barbaric war in nodern history. Peopl~e
are being systematically murdered.,

Right now in Afghanistan, children' s hands are being blown
off by special Soviet bombs that are designed to look like toys.

0 Right now, women are being forced intc small roozs and are
blown up by grenades tossed inside by Soviet soldiers asking,
"Where is your God now?"

And right now, old men are being forced to lie on the ground
Co so tanks can run over them.

I have seen the reports. I have heard the testimony and
what I am about to tell you is terrifying.

C' The Soviets have even thrown babies into fires and burned
them alive. In some villages every man, wor-an and child b~as been

N killed. The entire free people of Afghanistan are the targets of
this brutal Soviet effort.

Reports here in Washington tell me that almost every fauily
has lost at least one member to the Soviet war machine. Over one
third of the Afghan people have been forced to flee their country.

Nearly one half million women and children have been killed.
Thousands of children have lost an arm or a leg. Right no%6, the
Soviet Union is using jets, helicopters, tanks and napalm to
destroy the lives of innocent children.

First, Soviet jets destroy every home in the village.

Second, helicopters come and spray the entire area with
machine guns.

Third, tanks and troops kill the rest of the innocent
civilians tney find. And, finally, napalw is used to

Afghan~ Me-'cy Fun'd C) WaShingWf. 0. C. 20016 0 (202) 62B61000
Not Pe-i-ea a ok aS t Go'he*wvwn Exawre



einretbeirt usly work is complete*

This happened yesterday, it' a happenilng today and it wini
happen tomorrov.

To break their parents' will, the Soviet military has eve
resorted to murdering children. in addition, over 10*000 childire
have been taken to the Soviet Union for "re-education."

if you ever saw what napalm does to a child, you would have
nightpares. If you saw wrhat the Soviets have done to the
children, you would cry. I know. T have seen the children. I
have read the reports.

The Soviets drop small bombs disguised as "toys" to terrorize
and main children. When a child picks up that *toy" -- it
explodes in her face. The child leses an arm. a leg. is
disfigured or may even be blinded.

All this. to teach the child's Imats a lesson. My friend*
I an horrified that children and babies must be tortured like
this. I ask you please help me get these innocent people the
medical assistance they so desperately Deed,

Thankfully, many children do mot have to die in agony because
they don't have the proper medical hell: -- tharks to the Afghan
Mercy Fond.

I may be a United States Senator, but I humbly ask you to
help vesave a child's life. Th~e Afgban Mercy Fund needs

0 ~ medicize and other medical supplies to take inside Afghanistan,

0 1 I need you to send your check today. You can help save a
J* life. You can help bring urgently needed medical help to children

inside Afghanistan.

Can I count on you for $35, $50. cr even $100?

Please, my friend, the innocent people of Afghanistan are
victiirs of unspeakable Soviet terrcr ard desperately need your
help.

'lbe Afghan mercy Fund~working wittb the German Afghanistan
Committee, has a network of clinics and uredical stations inside
Afghanistan to help people who are suffering from this .3rutal
Soviet assault. it is one of the ifost extensive medical programs
inside Afghanistan today. in the name of decercy and humanity,
please send them your tax-deductible c'heck today.

Ilea counting on your maximum donation today. Thank you in
advance for your help.

Si cer ly,

Gordon . Euzrp y
United States Senato
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Dear Ben.tos Humphrey.,

The ba ':baric war the Soviet Union is waging
against inn -)Cet son, omnand children in
Afghanistau is a sin against bumaity.

I am outraged and am now making my commitment
to you and the Afghan Mercy Fund.

To help you get the medical supplies and
relief that is so desperately needed by the Afghan
people, I am enclosing my tax-dedutible gift of:

( )S35 ( )SO ( )S100 ( )$

Please make your check payable to:
THE AFGHAN MERCY FUND

£3 128

Thank you for your compassion and much needed help!

THE AFGHAN~ MERCY FUND
is a project of

The Mercy iund

Ngtjoe-gI Boarld of Advisom

Ton~y Cee"c3.g-'.
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FEDERAL ELECTION COMMISSION

ItoW"Hw4St. 
C A*3

February 19, 1987

E. Mar[.. Braden. Chief Counsel
Republican National Committee

10 First Street, SE
Washington, DC 20003

Dear Mr. Braden:

This letter will acknowledge receipt of your complaint
which we received on February 12,, 1987, alleging possible
violations of the Federal Election Campaign Act of 1971,1 as
amended (the T Act")v by American Citizens For Political Ac-
tion and Robert Dolan, as treasurer, Mr. Tony Campaign*. MS.
An~ne Hurd, and the Afghan Mercy Fund. The respondents will

- be notified of this complaint within five days.

You will be notified as soon as the Commission takes
co final action on your complaint. Should you receive any addi-

tional information in this rtatter, please forward it to this
rv') c-fice. We suggest that this information be saorn to in the

same manner as the original comilaint. For your inforation,
"Kr we have attached a brief description of the Commission's pro-
C) cedures for handling complaints. We have numbered this mat-

ter MUR 42'46. Please refer to this number in all future
c-orrespondence. 74 you have any questic'ns, Pleas* contact
Retha Di!:on, Docket Chief, at (202) 376-3110.

Sincerely,

Charles N. Steele
General Counsel

%_4_ L09
B'y: Lois G. Lerner
Associate General Counsel

Encl1csur-e
Fr-ocedutres
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mh 04d..va1 Election Coiseimn Vih~* 8c1n
.ihallftIs that you may haive Vio6te*1' V*MR0WIN4 1 WSW

Caepign t of 171, ask anne toew c) o

234 ~ a. rinfe to th is ne'In 911 ,4044e
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U1Vdei -lif Act, yoM 1av# the * ~~t ~t
inf writ *tht noaction should'b ae

Pleas stit any #actual or 1*"1 6t bS
believ w relevant to the Cmisian oghi
etter. Where "Ppr.iatev *totnt tedl ~

under oath.

This'setter woill remain confidential inacdpe it
2 U.s9,C. S 4379 (a) (4 (1) and S437g(&)j,2) w, sYOU
notify the Cwomssion in writingj that you wifsh S#e §,wa to
be made public. I f you Intend to be mre sentedb " ~ e
in this matter, you should advise the Commission by co" lot-
ing the enclosed 4v-s stating the name, addwooss, anid
telephone number of sui.h counsel, and authorizingy Such coun-
sel to reeve any notifications and Other Coimunications
from the Commission,



yo %4" Lanqust ions, pleae contact Carol

the at-tewy a" t this matter,, at (202) 37fr.-1W, p
yourM infdo.attan, no h~v* attached a brief description- '40 VW
CCMitsin's procedure for handling complaints,

Sincerely,

Charles N. Steele
General Counsel

Rys Lai* S. mr
Associate General Counsel

Enclosures

Pracedures
Designation of Counsel Statement



FEDERAL ELECTION COMMISSIONp ASIr~tft.DC. NS)February 19,1 19$7

Tony Campaigns, President
Afghan Mercy Fund (The Mercy Fund)
PO 3ox 5920
Washington, DC 20016

Res HM 2348

Dear Mr. Campaign.

The Federal Election Commission received acomplaint
which alleges that you and the Afghan Mercy Fund (The Mercy
Fund) may have violated the Federal Election Campaign Act of
1971, as amended (the "Act"). A copy of the complaint is
enclosed. We have numbered this matter MUR 2348. Please
refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate
in writing that no action should be taken against you and the
Afghan Mercy Fund (The Mercy Fund) in this matter. Your
response must be submitted within 15 days of receipt of this
letter. If no response is received within 15 days, the Com-
mission may take further action based on the availle
information.

Please submit any 4actual or legal materials which you
believe are relevant to the Commission's analysis of this
matter. Where appropriate, statements should be submitted
under oath.

This matter will remain contidential in accordance with
2 U.S.C. S 437g(&)'(4)(B) and 5 4:37g(a)(12)(A) unless you
notify the Commission in writing that you wish the mtter to
be made public. If you intend to be represented by counsel
in this matter, you should advise the Commieston by complet-
ing the enclosed form stating the name, address, and
telephone number of such counsel, and authorizing such coun-
sel to receive any notifications and other communications
fram the Commission.



If you have any questions, please contact Carol Lahat,
the attoney assigoe to this matter, at (202) 376-5690. For
your Information, we have attached a brief description of the
Commission's Procedure for handling complaints.

Sincerely,

Charles N. Steele
General Counsel

IS,'a 9 ~~
Etv: Lois G3. Lerner
Associate General Counsel

Enclosures
Comp lain t
Procedures
Designation of Counsel Statetment



FEDERAL ELECTION COMMISSIONI ' WS~W4TON.DC ~I~)February 19, 1987

Robert Dolan. Treasurer
American Citizens For Political Action
2700 Virginia Avenue, NW
#404
Washington, DC 20037

Re: s UR 2346

Dear Mr. Lbolan:

The Federal Election Commission received a complaint
which alleges that American Citizens For Political Action and
youp a% treasurer, may have violated the Federal Election
Campaign Act of 1971, as amended (the "Act"). A copy of the
complaint is enclosed. We have numbered this matter MUR
2346. Please refer to this number in all future
correspondence.

Under the Act, you have the opportunity to demonstrate
in writing that no action should be taken against you and
American Citizens For Poliical Action in this matter. Your
response must be submitted within 15 days of receipt of this
letter. If no response is received within 15 days, the Com-
mission may take further action based on the available
information.

Please submit any factual or legal materials which you
believe are relevant to the Commission's analysis of this
matter. Where appropriate, statements should be submitted
under oath.

This matter will remain confidential in accordance with
SU. S. C. 5 4.',7gj(a) (4)(8) and 5 4379g(a) (2) A) unless youL

n~otify the Commission in writing that you wish the matter to
be made public. If you intend to be represented by counsel
in th:s matter. you should advise the Commission by complet-
ing the enclosed form stating the name, address, and
telephone number of such counsel, and authorizing such co~in-
sel to receive any notifications and other communications
from the Commission.
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If you have any questions. Please contact Carol Laham.
the attorney assigned to this mattur, at ('202) 376-5690. For
your information, we have attached a brief description of the
Ccomission's procedure for handling complaints.

Sincerely,.

Chares N. Steele

Seneral Counsel

?y: Lois G.Lrer
Associate General Counsel

Enclosures
complaint
Procedures
Designation of Counsel Statement
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SKAiDDEN. ARPS, SLATIE, MEAGHER &FLOM
919 CIGH1ECENTM STRCET. N. W.

WASHINGTON, 0. C. 20008-5503
YTCLCX 04343

SR*LW- W^914 (2021) 403-6700
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February 25, 1987

Carol Laham, Esquire
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463
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Re: MUR 2346

Dear Carol:

Enclosed please find a designation of counsel QU
in MUR 2346. As you may know, I represent the same re-
spondpnt in MUR 2307. 1 assume there is a likelihood
that, that matter will be reassigned to you in view of
Maura's impending event. It is z: understanding that thJr
Commission' s consideration of that matter is imminent. I

I will1 f orward a complete response to MMR 234&.e
within the allotted time and look forward to discussingqo
these matters with you further. 4

Enclosure

Sin ly,

1nne r
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~nneth A. Grcss, E~S..

Skadden, Arps e t di.

U~3

,-)I,) 18th Street, N.W.

(202) Th20006

Tse abo-asd initwidual to bereby designated as Sy

COUnSel and is aUthorized to ceCIVe an? flOtiticatIofs and otber

ccinuications from the Coinission and to' act On By behalf before

the Comission.

February 23, 690-7

Date

* mn

'of

Stntu

Zumerican Citizen~s for Polit'.-al -.tion

Rob ,ert E. Doiar., as treasurer

2>5- V."rginia :,vernue,, N.W.,Se40

m -a

ME=w

qLm

m Iw
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February 26, 1987 ,

Ms. Lois G. Lerner
Associate General Counsel
Federal Electiin Commission
999 E St#-reet.. NI
Washington, 2*~ 0463

Dear M's. L~r

In -L se to your letter numbered NUR 2346,, as soon asI
receive,- original complaint from the RNC (yesterday) I called
r~r. :'at*.- 'raden and explained that Response Dynamics does all of

~~urr~a' ~ I further explained that they rent many lists every
month tor us and that if he contacted Response Dynamics directly
(442-7595) they vould tell him exactly vho rented us the list in
question. (I believe it is called "Active Republican Multi
Donors.")

Mr. Braden thanked me for offering to cooperate with him andsaid he would take it from their as we had no part in the making
of the list.

I explained this to Ms. Carol Laham and she told me this
should resolve the matter as far as the FEC and Mercy Fund are
concerred as we had no part in the assembling/compiling of the
list in question.

For your information, I later received a call from Robert E.Dolan and he told me that he was the person who acquired the listand sold it to Response Dynamics and that he would be handling
this directly with the parties concerned.

If I can be of further assistance in this matter, please do
not hesitate to contact me.

S incereiy

t y L. Campaigne
-"Cha -7an

ALC/tc
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March 12, 1987 am 1101g
am ur0s01m1

We iNenfi.Obommw0 qw'
Carol Laham, Esquire WASP-Iusm

3WSMNO m wOf fice of the General CounselMo"msn
Federal Election Commission ~M111 .-
999 3 Street, t4.W.
Washington, D.C. 20463

Re: MYUh 2346 RNC Comlaint
Against ACPA

Dear Ms. Laham:

I represent the American Citizens for Political
Action ("ACFA") and Robert E. Dolan, as treasurer, in the
referenced action. This letter is in response to the
February 11, 1987 complaint which alleges that the re-
spondents violated 2 U.S.C. 1 438(a)(4). In support of
the allegation, the complainant submitted copies of two
letters which were apparently mailed to two pseudonyms
with which the complainant 'salted'" its contribution
list. The complainant further alleges that the respon-
dents obtained telephone numbers of individuals listed on
the complainant's reports filed with the Federal Election
Commission ("FEC' or 'Commissiong) and mtade telephone
solicitations to a number of those individuals. Alleged-
ly, the format of the telephone solicitations were de-
signed to lead a potential contributor into believing
that the solicitor was associated with the zomplainant.

I. ACPA's mailings.

During the past electi 'n cycle, ACPA developed
and maintained an extensive mailing list. To supplement
that list, on May 22, 1986, Bob Dolan, through his compa-
ny which handles such matters, contracted with Washington
On-Line ('WOL"), a time sharing service, which provides
computer access to contributor names. It took several
months to integrate the new names into ACPAts system.
ACPA's first two mailings using the WOL names were sent
on October 20 and 24, 1986. These were small test mail-
ings by direct mail standards, the two October mailings



Carol Laham, Esquire
March 12, 1987
Page Two

involved only 5,000 and 3,177 letters, respectively. On
November 7, 1986, a third mailing was further reduced to
2,290 letters. While the service was used on other occa-
sions, in dollar terms, ACPA's total use of the WOL ser-
vice resulted in an average net yield of only $740.

Upon receipt of this coinplaint, ACPA discontin-
ued the use of all names obtained from WOL and so in-
formed the RNC. Although Mr. Dolan believed that the use
of the names was legally permissible, it was never his
intention to engage in conduct which would be looked upon
with disfavor by other political groups, nor did he in-
tend to engage in conduct that was considered to be im-
proper or illegal. Moreover, neither Mr. Dolan nor any
entity connected with him ever copied any names from the
FEC public record. The WOL service was the sole source
of the naires which could have resulted in the present
complaint.

II. Afghan Mercy Fund mailing.

While making no reference to the Afghan Mercy
Fund ("AMF") in the complaint against ACPA, the complain-
ant included as part of the attachments to its complaint,
a letter sent by AMF on the stationery of Senator Gordon
J. Humphrey. Mr. Dolan has spoken with Mr. Tony Cam-
paigne, President of AMF, about1 this matter. Although
Mr. Dolan is not connected with AMF he did allow AMF to
the use the mailing list which he obtained from WOL.
Apparently, that list caused AMF to solicit a "salted"
name. Neither Mr. Campaigne nor anyone connected with
AMF knew that% the list they were using contained names
that were originally obtained from the FEC public record.
Mr. Dolan regrets that the WOL service, which was the
source of those names, apparently caused another organi-
Zation to solicit a "salted" name. This explanation is
provided with the hope that the Commission takes this
information into consideration while reviewing any alle-
gations made against AMF with regard to that matter.

I'l&. ACA' s tenlephone solicita'*ion.

71he complaint alleges that the respondents have
obtained telephone numbers of individuals listed on the
cornplainant'zs 6FEC reports and have made telephone solici-



Carol Laham, Esquire
March 12, 1987
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tations which were designed to mislead the potential
contributor into believing that the solicitor was associ-
ated with the complainant. On a very limited basis, ACPA
did conduct telephone solicitations, however the tele-
phone numbers used were not obtained from the WOL service
or copied from the FEC public record. In fact the alle-
gation is curious in that the Federal Election Campaign
Act ("FECA" or the "Act") does not require the disclosure
of telephone numbers to the FEC.

The complainant also suggests that the ACPA
solicitor somehow misrepresented himself as a representa-
tive of the complainant. In making this allegation the
complainant relies on an affidavit of Leah Geraghty,
however nothing in the affidavit suggests that the solic-
itor set himself out as a representative of the complain-
ant. Furthermore, ACPA's telephone callers are instruct-
ed to follow a prepared script which makes it clear that
the caller is calling on behalf of the respondent and
makes no reference whatsoever to the complainant. The
allegations are not only without factual support, but
also as a matter of law, do not constitute a violation
under the FECA. See MTJR 1869 where the Commission dis-
missed a similar allegation where such a claim was made
without substantiation.

IV. Constitutional concerns.

While Mr. Dolan has agreed to discontinue the
use of the WOL names in an effort to resolve this matter,
he does so without waiving his constitutional rights.
The solicitation restriction on the use of contributor
lists filed with the FEC is an unconstitutional restric-
tion on political speech. This is particularly true in
this case, where an intermediary, WOL, supplied the names
and ACPA as a secr-ndary user of the information solicited
contributions with the understanding that such use was
permissible. While, it is not the purpose of this re-
sponse tCo expound upon the compelling constitutional
arguments in the respondents' favor, such rightLs will be
exercised in the event this matter cannot be resolved.

In addition, it may be inferred from the deci-
s--,n in NRCC v.-Legi-tech, No. 85-604 (D.C. Cir. July 15,

1 ,that the enforcement action invoilving the WOL
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service is still pending in that as of the date of this
response the resolution of that matter has not been made
public. In agreeing to hold the appellate action in
abeyance, Senior Circuit Judge Wright admonished the
Commission to remain cognizant of the important and trou-
bling First Amendment questions raised in that case.
Likewise, in this case the respondents constitutional
rights should also be taken into consideration;- however
the respondents do not solely rely or, these arguments.

Coupled with the constitutional contentions,
ACPA argues that the following factors should also be
taken into consideration, a) it has voluntarily agreed to
discontinue the use of the WOL service, b) it did not
intend to violate any provision of law and from the be-
ginning acted with the understanding that the activity
was permissible, and c) that the use of the service net-
ted a small average return. Accordingly, the respondents
respectively request that the Commission find no reason
to believe that they violated the Act. In the alterna-
tive, if the Commission believes that an inadvertent
violation did occur aL. a matter of law, the respondents
request that the Commission find reason to believe a
violation occurred, take no further action and close the
file.

Ve lyyours,

TKenneth A. r s
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THE MERCY FUND, 2812 WOODLAND DRIVE N W. WASHINGTON. DC 20006

TELEPHONE 202 745-7544 TELEX 279675 WASH

March 18, 1987

Ms. Lois G. Lerner
Associate General Counsel
Federal Election Commission
999 E. Street, NW
Washington, D.C. 20463

Dear Ms. Lerner:

Enclosed is a letter from Skadden, Arps, Slate, Meagher andFlow. The second page of the letter points out that The MercyFund had no part in the compiling of the list mentioned in MUR2346 RNC Complaint.

I would therefore appreciate
the complaint as we are obviously
wrong doing.

Obviously, we remain willing
future should you so desire.

innocent victim of any possible

to cooperate with you in the

Please don't hesitate to get back to me if you need anyfurther assistance.

Respe 

ul

on L.Campaigne(Chairman
ALC/tc
enclosure

Nationial Advisory Boa, i

~<* 1* 
-

A>'

T ,Afkc



ft M~AR 25 AW: 5 6

Repubican
NatkxnW
Coxmittee
E Maukt Braden
Chief Counsel

Michael A. He"-
Randall Davs
Deputy Chief Counsels March 23, 1987

Charles N. Steele, Esq.
General1 Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

RE: The Afghan Mercy Fund

Dear Mr. Steele:

Enclosed is a copy of a letter received from The mercy Fund, indicating that
the Fund had no part in compiling the list for the mailing complained of in
MtJP 2346. It appears that the Fund may have been the unknowing victim of
someone else's violations. The PNC has no reason to disbelieve this
explanation.

T!he Mercy Fund has provided us with information that served as the basis of
a ssbsequent complaint against *The Best Lists.* M4UP 2361. That matter,
alona with MIJP 2346 against American Citizens for Political Action and
Pobert F. Dolan, should be sufficient to identify the actual guilty party.

While : inderstand that such a request has no direct effect on a matter
under review, I would join in The Mercy Fund's request that the Commission
find no reason to believe a violation has been committed by the Fund, and
that the file on this MUJR be closed.

Very truly yours,

E. Mark Braden

ionorable Gordon J. H~umphrey
Arntonv !,. Campaiqne

D* ghi D E sernho*et Republican Center: 310 First Street Southeast. Washington. D.C. 2003. (202) 863-8638- Telex 70'
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March 18, 1987

Mr. E. Mark Braden
Chief Counsel
Republican National Committee
Dwight D. Eisenhower Republican Center
310 First Street SE
Washington, D.C. 20003

Dear Mr. Braden:

Enclosed is a letter fro Skadden, Arps, Slate, Meagher and
Flow. The second page of the letter points out that The Mercy
Fund had no part in the compiling of the list mentioned in MUR
2346 RNC Complaint.

I would therefore appreciate it if you dropped the Fund from
the complaint as we are obviously innocent victim of any possible
wrong doing.

obviously, we remain willing to cooperate with you in the
future should you so desire.

Please don't hesitate to get back to me if you need any
further assistance.

Res 
.pec

ton L. Campaigne
Cha i rian

ALC/tc
enclosure

National Adviory Board Den Hnjroes'ape,
Preskaer,

Go10, o m'-e i i~a Bvacsiev Pauf S-mor Ger~nar, Atgtar' $'~ 3
chaS aSenator~ Ne4 Harvst e u S Senaircw NevA je's-e. U S S r tos aa
Senate Tasix Force Crvistopier Dowo Macom WaK) Presoent
on Aighanian u S Senator Connect, U S Senalov Wyoming ~ Afghan Corrmuin., i A-



SENS11tiV
FEDERAL ELECTION COMMISSION

999 9 Street, N.,f.
Washington, D.C. 2J463

FiMYT GanEA CWWL '8 RyFOW1'3: I

KYIR *23A.
DATE R~i-.~:~FECEIVED
BY OGC; 2*/] *,'97

DATE OF NC"Pt:&I-ATION TOO
RESPONDEN '-: 2/19/87.

STAFF MEME;I," Sandra Rf,-
Robinson

COMPLAINANT: Republican Nationa.l Commi t-a

RESPONDENTS: American Citizens for Political Action
(aka The Reagan '86 Political Victory Pund)
and Robert Dolan, as treasurer

Afghan Mercy Furd, and Tony Campaigne and
Ann Hurd

RELEVANT STATUTES: 2 U.S.C. 5 438(a) (4)
2 U.S.C. 5 441d

I. ~ 0 (EWYO OF TYYR

On February 12, 1987, the Republican National Committee

(ORNCa) filed a complaint against Robert E. Do~.an and American

Citizens for Political Action (OACPA") (aka the Reagan Political

Victory Fund) and against the Afghan Mercy Fund (*the Fund"),

Tony Campaigne, President, and Ann Hurd, Project Director,

charging that each respondent violated 2 U.s.c. 5 438(a) (4).

Respondents allegedly copied information from reports filed by

the RNC with the Commission, which included pseudonyms authorized

to be included ori RNC's reports. The complaint alleges that

respondents solicited contributions from pseudonyms copied from

said reports.

In support of its allegations, the complainant provided

copies of tw- letters signed by Robert Dolan for ACPA soliciting
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Political contributions# and one letter on behalf of the Fund
soliciting charitable contributions. The Complainant deleted the
names and addresses of the pseudonyms from each letter.

The complaint further alleged that ACPA has contacted
persons listed on the REC's Commission reports by telephone to
solicit contributions and that the solicitors have represented
themselves as soliciting funds on behalf of the RNC.

The complainant provided an affidavit signed by the Director
of Finance of the RiUC with respect to its allegations against

ACPA.

1I. FVAUL AM LEGIAL ANALYSIS
The issues in this matter, as well as the parties involved,

overlap vith those of NUR 2307 and a more recently filed
complaint, MUR 2361. On February 26, 1987, the Commission found
reason to believe that the respondent in MUR 2307 violated
2 U.S.C. 5 438(a)(4). In tvo of these matters (MUR 2346 and
2361) the RNC is the complainant; the Fund for a Conservative
Majority filed the complaint in the first matter ('UuR 2307).
Robert Dolan and ACPA are named respondents In MtJRs 2307 and
2346; the Afghan Mercy Fund is a respondent in MUR 23460- and the
Best Lists is the named respondent in MUR 2361 with respect to
the Afghan Mercy Fund mailing. All of the complaints charge
violations of 2 U.s.c. 5 438(a)(4). A chronology of events to
date follows:

12/18/76 MUR 2307 opened.
Fund for a Conservative Majority filed complaintagainst Robert Dolan and ACPA.
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1/8/87 Supplement to MUR 2307 filed.

2/12/87 t4UR 2346 opened.
RNC filed complaint against Robert Dolan and ACPA,
and against the Afghan Mercy Fund,, Tony Campaigne
and Ann Hurd.

2/26/87 Reasor to believe a violation occurred was found
by the Commission and letter and questions were
mailed to respondents regarding MUR 2307.

7~/5/87 M4UR 2361 opened.

3/12/87 Response received from attorney for R. Dolan and
ACPA re MUR 2346.

3/17/87 Request for 15-Day extension of time to reply from
respondent in MUR 2307. (Granted.)

A response was received from respondent in MUR 2361 on March

31, 1987. This Office will review the responses from respondents

in all three matters and will prepare a report containing

specific recommendations. Because the complaints are so

interrelated, this Office will also recommend merging the three

to allow more efficient handling of these matters.

Lawrence M. Noble
Acting General Counsel

57a- BY: George F. Rithiel
Acting Associate General

Counsel



FEDERAL ELECTION COMMISSION
WASHINGTON. D C 20%b3

MEMO~RANDUM TO:

FROM:

DATE:

SUBJECT:

LAWRENCE M. NOBLE
ACTING GENERAL COUNSEL

fQlJ4ARJORIE W. EMMONS /JOSHUA M1CFADDEq/lI

APRIL 8, 1987

M4UR 2346 - FIRST GENERAL COUNSEL'S REPORT
SIGNED APRIL 6, 1987

The above-captioned matter was received in the Office

of the Secretary of the Commission Monday, April 6, 1987

at 4:16 P.M. and circulated to the Commission on a 24-hour

no-objection basis Tuesday, April 7, 1987 at 11:00 A.M.

There were no objections received in the office of the

Secretary of the Commission to the First General Counsel's

Report at the time of the ded1ine.



June 17, 1987

Sandra Robinson, Esq.
Office General Counsel
Federal Election Cm ission
999 E Street, N.W.
Washington, D.C. 20036

31 JUN24 A's:5I1
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Re: MtJR 2346 - American Citizens
for Political Action

Dear Sandra:

Please note that as of close of business June
12p 1987, the offices of Skadden, Arps, Slate, Meagher&
Flom have moved to the following address:

1440 New York Avenue, K.W.
Washington, D.C. 20005-2107

a~d

The firm's new telephone number is (202) 371- c
7000. My direct line is (202) 371-7007. Please updatez
your files accordingly. *

S.

-. 4

Very t ours

h AjoGrA s.
eenneth A Gr s
ry t y ours

Attorney io ACPA

TKLCN. 904343
SRASLW- WASH

yaLAcop,( p
40t SO) 570

SKADDEN ARps, SLATE, MEAGHER & FLOM
1440 NEW YORK AVENUE, N.W.

WASHINGTON, D.C. 20005-2107

(202) 371-7000



MUR 2361

THE BEST LISTS
COMPLAINT: MARCH 5,198S7

INTERNATIONAL FUNDING, INC.
INTERNAL: APRIL 6, 1988

MURS 2307, 2346 AND 2094 MERGED
INTO MUR 2361 ON JULY 14,1987
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Conivinite
Chief C0~se

UMIS A. liess
R~ Davis 

*

Deo"t Chief Counsels
March 5, 1987

Charles N. Steele, Esq.
General Counsel
Federal Election Commission
999 3 Street, K.W.
Washington, D.C. 20463

RE: The Best Lists

Dear Mr. Steele:

This letter is a complaint filed on behalf of the Republican National
Committee (RNC) pursuant to 2. U.S.C. 437(a)(1). The RNC alleges, upon
information and belief, that The Best Lists has violated the Federal
Election campaign Act of 1971, as amended.

The RN%'.% alleges that the respondent has violated and continues to
violate the provisions of 2 U.S.C. 438(a)(4), which provides that any
information copied from reports filed with the Federal Election Commission
may not be used by any person for the purpose of soliciting contributions.

In support of this allegation, the RNC submits with this complaint a
Copy Of a letter which solicits contributions for the *Afghan Mercy Fund.'
The solicitation was, upon information and belief, mailed by the Afghan
Mercy Fund in January, 1987.

The letter in question was addressed to one of the pseudonyms authorized
to be included on the RNC's reports filed with the Commission, pursuant to
2 U.S.C. 438(a)(4). The name and address Of that pseudonym has been deleteA
from the enclosed letter.

On February 11, 1987, the RNC filed a complaint actainst. the Afghan Mercy
Fund in connection with this mailing. Mr. Antony L. Campaigne, President of
the Fund, has responded to our complaint by indicating that the pseidonym

Dwight D Eisenhower Republican Center. 310 First Street Southeast. Washington. DC. 2003,(202) 863-8638 Telex 2i4.



was on a list of names purchased f rom The Best Lists, located at 2070 Chain
Bridge Road, Vienna, Virginia 22180. A copy of Mr. CampaigneOs letter Is
enclosed. Based on these allegations, it appears that respondent has
violated the provisions of 2 U.S.C. 438(a)(4). The RISC requests that
appropriate review and action be undertaken.

Very truly yourso

E. mark Braden

anclosures

Sworn t', and subscribed before me this
day of March, 1987.

My Commission expires.w~1+ I
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February 24, 1987

Mr. E. Mark Braden
Chief Counsel
Republican National comittee
Dwight D. Eisenhower Republican Center
310 First Street southeast
Washington, DC 20003

Dear Mr. Braden,

I received your letter of February 11, 1987.

I frankly don't know what list we have mailed that you are
talking about, but I can assure you we have not copied any of
your names.

The Mercy Fund is a rather sbttial sailer. In December and
January, for example, we miled approxmnately 635,000 names, all
of which were purchased throu1gh a ]List broker.

Rather than going through the F.E.C. etc., I would suggest you
call Best Lists at 442-7595. Tell them which code the mailing
was and then we will tell YOU who We bought the list from, and
you can pursue them.

Sincerely 2

Irntoy .. Campaigne
President

J;)

u S Se-ac', Na-A Ha-rsl -t
C'a '-d-
Senate Taso. Fo' -:e
o Afgfhansar

L.. ..~.

C.CE* oi

t iAJ J .-

Wo -arr Bvadiey
U S Seralot New Jersey

Christoph~er Dodw
U S Senator, ConnecW~a

Paul SiMo
US Senatof 11

Maicoim Wallog
U S Senauo,

Denny Hundleshager
Preslident
German Afghanisiar-, -7

1tnO4S
Hlabib Mayar
President

Vyomfg AVOWn Community in Amrerca

IT
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GOPxxON J. HuM~vv

Dear Priendr

As a United States Senator, it is my duty to tellyo the
truth -- no matter how awful. Right nowe the Soviet =DO is
waging the cruelest, most barbaric, war in sodem= history.' Peole
are being systematically murdered,

Right now in Afghanistan, childreng s bands are being blmw
of f by special Soviet bombs that are designed to look li1e toys.

Right now, women are being forced intc small-coaus and at*
blown up by grenades tossed inside by Soviet soldiers askiage
OWhere is your God now?*

)0 And right now, old men are being forced to lie om the ground
0 so tanks can rim over them.

I have seen the reports. I have beard the testimoup and
what I am about to tell you is terrifying,

The Soviets have even thrown babies into fires and buzad
them alive. In some villages every mant woman and child bas been
killed. The entire free people of Afghanistan are the targets of
this brutal Soviet ef fort.

Reports here in Washington tell me that almost every fauily
has lost at least one member to the Soviet war macine Over one
third of the Afghan people have been forced to flee their country.

Nearly one half million women and children have been killed.
Thousands of children have lost an arm or a leg. Right nou, the
Soviet Union is using jets, helicopters,, tanks and napalm to
destroy the lives of innocent children.

First,* Soviet jets destroy every bome in the village.D

Second, helicopters come and spray the entire area with
machine guns.

Third* tanks and troops kill the rest of the inuoent
civilians taey find. And, finally, napalm is used to

Afghan Mercy Fund 0 Weshwngtn. D. C. 20016 0(200)628- 1000
NMt Prwnwa CV- *Aod at -ovq N W -t Ea'



Ito1 wamk iitclt.

AL1y~~B, t happening todayanitw1

",be" 010 prets ll the Soviet military has
~ ~ to inerlnp children. in additione OaM 10.000

.i~ ~~ ~ hmn taken to the Soviet Union for Ore-educatiLana

4 ~.If yois ever saw what napalm does to a child# yoa woul4 ~
nigtmaes.if you saw what the Soviets have doe to the

chidrnYou would cry, I know. I have seen the children., I
bave read the reports.

A. fte Swits drop smll bombs disguised as Ntoys' to t~rrowize
a"d "in Chidren. Mn a chi3A picks up that %toyN -- It

g~ein bowe face. The chldA lees an arms a leg, is
Ilm" c my even be blinded.

W"M o b ChIA' MMS a12O N yfteOW
an 1MM "ta blrnadbfes ams be tortured lMe
this. ask you please help me get these innn people th

* adial adstazm. they so desperately need.

* Ilaakfu~l. my children do =*thave to die in agonybeas
they d&n't have the proper medical help -- thazrks to the aftmmn

__ I may be a United States Senator, but I hw@Mby ask yon to
hel save a child's life. The Afghan Mercy Fund needs

eicim. uW other medical supplies to take Inside Afoamistan.

I ned you to send your check toiday. You can help save a
life T can help bring urgently needed medical help to children

Lanideba Jfgst am

Can I count an you for $35, $50@ cr even $100?

Please, my friend, the innocent people of Afghanistan are
victim of unspeakable Soviet terrcr ard desperately need your

- * help.

Mas Afghan Mercy Fund,,vorking witb the German Afghanistan
Cmil Man has a network of clinics and medical stations Inside
Afghanistan to help people who are suffering from this brftal
Soviet assault. It is one of the most extensive medical pzogram
inside Afghanistan today. In the name of decercy and b~nityr
please send them your tax-deductible check today.

Ills counting on your maximum donation today. Thank you in
advance for your help.

8i cer lye

United States Sena
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EMERGENCY REPLY TO

SENATO R GORDON HUMPH REY

vWOO- 0 C am0 16
1202 628 100

Dear 8enator Humphrey a

The barbaric war the Soviet Union is waging
against innocent mn, women and children in
Afghanistan is a sin against huanity.

I am outraged and ami now making my comnitment
to you and the Afghan Nverr*y Fund.

To help you get ta* b~ical supplies ai~d
relief that is so de,.v :,rately needed by the Afghan
pop.lee I am Onclosix; q my tax-deductible gift of:

( )S35 t ) 4>1) ( )S100 ( S$

Please make your crbeck payakle to:
THE AFGHAN MERCY FUND

£31 28

I.Lank you for your compassion and much needed help!

THE AFGHAN MERCY FUND
is a project of

The Mercy Fund

NaetK'oW Board Of AC~naw-ar

ATgrwy CAW-Vy Pr*m

Afger OPw-vy Fvna

Oh_"ItOo DOWo

SWNKt-. Now

Tesl PO On~ Afgrwnp

Psk.0 SW--o-
9wSer4o. mirote

PAWNOW" WV~k=
g04OW.o. VyWrW

QCwvwN Afg~w -~ Corvwwtte

Not Pr". o- Mww4eo St Gove-rw't E xoe-we
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E.* Mark- Braden
Republican Nat
Dwight D. Cisei
310 First Stre
Wdashington. DC

Dear Mr. Brad&i

This letti
which we recet
tions of the
amended (the ~
be notified of

You willI
final action cm
tional informa
office. We su.
same manner as
we have attachi
cedures, for ha.
ter MUR 23 61 .
correspondence
Retha Di;ton, Di

FEDERAL ELECTION COMMISSIO
WASHOdCtOS4. Dc MW)

ftc 16, 1

Chief Counsel
ional Committee
~hower Republican Center
wtq SE

200-

or will acknowledge receipt of your complal
ved on March 9, 1987, alleging possible viol
Federal Election Campaign Act of 1971,0
0* t"), by The Best Lists. The respondent wi
this complaint within five days.

~notified as soon as the Commission tal
r~your complaint. Should you receive any add

tion in this matter, please forward it to thl
3gest that this inforeation be vsorn to in tt
the original complaint. For your informatic

rd a brief description of the Commssions* p
idlin' complaints. We have nu.ehd this m
Pleaze refer to this number in all futu

1f you have any questions, pleas* conta
ocket Chief, at (202) 376-3110.

Sincerely,

Charles N. Steele

General Counsel

By': Lois G. Lerner
Associate General Counsel

Enclosure
Procedures

nt

as

.11

Ii-

~re
ict



FEDERAL ELECTION COMMISSION
WASHImCTO#4. MW~Sp ?Urd 16, 1987

The Best Lists
2f070 Chain Bridge Road
Vienna, VA 22180

Re: MUR 27!61

Gentlemen:

The Federal Election Commission received a Complaint
which alleges that you may have violated the Federal Election
Campaign Act of 1971, as amended (the "Act"). A copy of the
comlaint is enclosed. We have numbered this matter MUR
2:561. Please refer to this number in all future
correspondence.

Under the Act, you have the opportunity to demonstrate
in writing that no action should be taken against you and The
Best Lists, in this matter. Your response must be submitted
within 15 days of receipt of this letter. If no response is
received within 15 days, the Commission may take further ac-
tion based on the available information.

Please submit any factual or legal materials which you
believe are relevant to the Commission's analysis of this
matter. Where appropriate, statements should be submitted
under oath.

This matter will remain confidential in accordance with
2U.S.C. S4379(a)(4)(9) and S437g(a)(I.Z")() unless you

notify the Commission in writing that you wish the matter to
be made public. If you intend to be represented by counsel
in this matter, you should advise the Commission by complet-
ing the enclosed form stating the name, address, and
telephone number of such counsel. and authorizing such coun-
sel to recei-.e any notificatiors and other communications
4rom the Commission.



I+ you have any questions. please contact Sandra
Robinson, the attorney &%signed to this matter, at (20:2) 376-
5890. For vour information. we have attached a brief
description of the Commission's Procedure for handling
comlaints.

Sincerely,

Charles N. Steele

General Counsel

EBy: Lois G. .rner
Associate Gen~eral Counsel

Encl1osures
Compla in t
Procedures
Designation of Counsel IStatement
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(808) 457-1600

March 31# 1987

RAND-DELIVERED
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Gom

Lois G. Lerner, Esquire
Associate General Counsel
office of the General Counsel
Federal Election Cmmission
999 9 Street, W..
Washington, D.C. 20463

Re: M4UR 2361
R& opl~aint Against Best Lists.

Inc*
Dear Ms. Lerner:

This firm represents Best Lists, Inc. (OBest Lists') In the
above-referenced action. This letter is in response to yours of
March 16, 1987 and the Complaint dated March 5, 1987 by the
Republican National Committee ("Complainant'), which alleges thatBest Lists violated 2 U.S.C. S 438(a) (4). in support of the
allegation, the Complainant submitted a copy of a letter whichapparently vas mailed to a pseudonym authorized to be included inthe Complainant's reports filed with the Federal Election Commis-
sion (Commission'). The Complainant alleges that Best Lists
copied information from reports filed by the Complainant with the
Commission.

Best Lists is a national broker of names in the direct
response industry. In late October, 1986, Best Lists was con-
tacted by Robert E. Dolan, Treasurer of American Citizens forPolitical Action (OACPAO). Mr. Dolan stated that ACPA owned a
particular list and wanted to employ Best Lists' services to rentit. Best Lists had no knowledge of where Mr. Dolan obtained thelist. From late November through early January, Best Lists
rented the list provided by Mr. Dolan to three organi.ations.



Lois Go Lerner# t r
March 31. 1987
Page 2

On February 6, 1987, Best Lists was informed that the list
provided by mr. Dolan was compiled from filings with the Comm
sion. Upon this notification, lest Lists circulated an int~rm1
memo to cease all use of the list i e diately. All activity with
respect to the list has been suspended since that date.

The list in question was provided to Best Lists by Mr,
Dolan. The circumstances under which it was compiled are set
forth in a letter dated March 12# 1987 to the Commission from
Kenneth A. Gross, counsel for ACPA and Mr. Dolan# a copy of which
is enclosed. According to Mr. Gross' letter, the sole source of
the list was a firm known as Washington On-Line. (See letter#
p. 2.) No representative or employee of Best Lists ever copied a
report or list filed by the Complainant with the Commission. At
no time was Best Lists ever involved in the compilation of the
list in question.

This is the first instance that lest Lists has in any way
been contacted by the Commission. Best Lists did not knowingly#
nor did it intend to, engage in any conduct that might be consid-
ered to be improper or illegal. When notified of the problem, it
immediately discontinued use of the list provided by Mr. Dolan.

Consequently, Best Lists respectively requests that the
Commission find no reason to believe that it violated the Federal
Election Campaign Act of 1971. In the alternative, if the Com-'
mission believes that an inadvertent violation may have occurred,
Best Lists requests that the Commission take no further action
and close the file.

Alan R. Swendiman

ARS/lg

Enclosure as stated



ifDavid H. Cox,_ Esquire

Jacko CA "hall. P.C-.

-aa

1120 20t-h Street, N.W.

Suite 300 South
Washinaton. D.C. 20036 O

(202) 457-16 34

the above-mmaUod indiviftal Is hereby designated as my

Ine and Is authorized to celiv* *any notifications and Other

i ncatons Cram the Comission and to' act on my behalf befoge

the Comiss ion.

March 30, 1987mofm
oat*

in'r 3

-- mo3

Signature

BEST LIST. INC-

2170 ChainBrdeRa

Suite 400

Vienna, Virginia 22180

(703) 442-7595

L'- A
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In the Matter of)

American Citizens for Political)
Action and Robert S. Dolan, ) MUR 2307
as treasurer -39

Afghan Mercy Fund, and Tony ) MUR 2346
Campaigner as President
and Anne Hurd, as Project)
Director)

The Best Lists ) MUR 2361

In MUR 2361 the Republican National Commitltee (ORMN) filed a

complaint against The Best Lists on March 9, 1987. The complaint

alleged that respondents violated 2 u.S.C. S 438(a) (4) by copying

information from financial disclosure reports filed by the RNC

with the Commission, and subsequently using that information for

the purpose of soliciting contributions. The RNC was permitted

to use pseudonyms on its disclosure reports, pursuant to 2 U.S.C.

S 438(a)(4). Allegedly, a pseudonym from the RNC dicclosure

reports was solicited. The RNC learned of the alleged prohibited

action by The Best Lists from information generated by its

earlier complaint in MUR 2346.

In MUR 2346 the RNC filed a complaint on February 12, 1987

against the Afghan Mercy Fund ("the Mercy Fund3 ), Tony Campaigner

as President, and Anne Hurd, as Project Director; and against

1/ Tis rportdiscusses issues in each of the above-captioned
matters and is intended to serve as a First General Counsel's
Report for MUR 2361 and a General Counsel's Report for MUR 2307
and MUR 2346.
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American Citizens for Political Action (0ACPA") and Robert B.

Dolan, as treasurer, alleging that each had violated

2 u.S.C. 5 438(a)(4). The complaint charged that respondents

copied information from the RJIC disclosure reports, which

included pseudonyms. ACPA allegedly solicited at least two of

these pseudonyms# and the Mercy Fund allegedly solicited at least

one pseudonym, for contributions. The complaint further alleged

that ACPA and Mr. Dolan solicited contributions via telephone

from persons found on the RNC disclosure reports, during which

conversations an association betw.een 4the RNC and ACPA was

implied. Ii response to this complaint, the Mercy Fund submitted

a written statement to the RNC denying involvement with compiling

the list in question and further stated that it acquired the list

through The Best Lists, a list broker. The RNC subsequently

filed the complaint in MUR 2361. The issues in MURs 2361 and

2346 are based on the same set of facts. Therefore, both matters

will be discussed in this report.

On February 26, 1987, in MUR 2307, the Commission found

reason to believe American Citizens for Political Action and

Robert E. Dolan, as treasurer, violated 2 U.S.C. 5 438(a) (4).

The complaint in this matter was filed on December 18, 1986 by

the Fund for a Conservative Majority. This matter is also

considered closely related to the issu!- in the above matters,

and will be briefly discussed.
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U . FACTUAL AND LBUL ANALYSIS

The Federal Election Campaign Act of 1971, as amended,

requires the Commission to make reports and statements filed with

it available for public inspection within 48 hours of such

filing. Political committees are permitted to submit up to 10

pseudonyms on each report filed, to protect against the illegal

use of the names and addresses o: contributors. Copies of the

public information may be provided to any person bpon request, at

his or her expense. Persons obtaining this information are

prohibited from sel~ing or using it for the purpose of soliciting

contributions or for commercial purposes. The only exception is

that the name and address of any political committee may be used

to solicit contributions from s-ich committee. 2 U.s.c.

5 438(a) (4).

A. XUR 2307 - IsPomdeuts: Arican Citizers for Plit~cal
Action and Nobert 3. Doln as treasurer

The Fund for a Conservative Majority alleged that

respondents, ACPA and Mr. Dolan,, solicited contributions from

pseudonyms found on the complainant's disclosure reports filed

with the Commission. Respondents' written reply asserted that

they had obtained the list of names in question from an

independent third party. See, MUR 2307, General Counsel's

Report, signed February 20,, 1987.

On February 26, 1987, the Commission found reason to believe

that respondents violated 2 U.S.C. S 438(a) (4) and approved
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interrogatoriles and a request for documents. A requested

extension of time was granted, and answers were subsequently

submitted. Attachment 2/

Respondents deny copying names from the Comissionse pubic

record and identity Washington-On-Line (0"WOL)f located at 507

Eighth Street, S.E., Washington, D.C., as the source of thenee

in question. VOL is a computerized information service

established and ope"ted by Legi-Techr Inc. See# NUR 2094.

Respondents explai.ted that HL. Dolan, through his company*

International Funding Institute, contracted with VOL to purchase

a list of contributor names on May 22, 1986. The names Were

brokered to ACPA through The Best Lists. Copies of three

invoices from The Best Lists to ACPM were provided to

substantiate their relationship. Attachment I (9-11). Nail

dates on the invoices coincide with the dates of the three

mailings by ACPA (October 20 and 24, 1986, and Novemisbe"r 24,

1986), which resulted in this complaint being filed. 2be ame, of

the list is identified on the invoices and by respondents as

"Active Republican Donors," with "Multi Donors" included in the

name on two of the invoices.

It is noted that in their response to the complaint In NUR

2346, ACPA and Mr. Dolan asserted that the list of names in that

matter was also obtained from VOL. The May 22nd date is ,epeated

2/ Respondents' answers are discussed briefly here to
demonstrate an interrelatedness between the issues and facts of
all matters discussed in this report. A more detailed discussion
of the responses will be made in a later report.
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as the contract date and the sailing dates identified are

October 20 & 24, 1986, and November 7. 1986. The name of the

list is not identified by these respondents, but Tony Campaigne,

co-respondent in MUR 2346, stated that he ObelievelsJ it is

called 'Active Republican Multi Donors." Attachment IV. Both

Mr. Dolan and Mr. Campaigner in MUR 2346, admit that the list of

names used by the M4ercy Fund came from Mr. Dolan. This admission

is corroborated by the response of the Best Lists in NUR 2361,

discussed below. A.t can be presumed that the list of names at

issue in each of the matters discussed in this report is the

same, an& that the circumstances of its development and use in

each instance are intertwined. Therefore, this Office recommends

merging NUR 2307 and MUR 2346 with M4UR 2361.

This Office also recommends that the Commission find reason

to believe Legi-Tech, Inc., the company which operates the

Washington-On-Line information service, violated 2 U.s.c.

5 438(a)(4).Y

S. P=I 2346 - Rspondents: Amrican Citizens for Political
Action and Nobert R. polang as treasurer: and Afgan.Mercy
md, and Tony Cwaigne, an President, and Anne Bard, as

Prolect Director

The RNC filed a complaint against ACPA and Mr. Dolan and

against the Mercy Fund, Mr. Campaigne and Ms. Hurd, alleging that

each respondent copied information from the RNC disclosure

reports for the purpose of soliciting contributions. Allegedly,

In a report in MUR 2094, circulated contemporaneously with
this report, this Office is also recommending that MUR 2094 be
,uerqed with MUR 2361. The letter to Legi-Tech, Inc., notes this
act Ion.



-6 -

at least two pseudonyms from the RNC reports were solicited by

ACPA, and at least one pseudonym was solicited by the Mercy Fund.

The complainant submitted copies of the letters of solicitation,

but deleted the names and addresses of the addressees. An

affidavit signed by Leah Geraghty, Director of Finance for the

RUSC, was submitted in support of the allegations against ACPA.

In the complaint against ACPA, it is also alleged that

respondents solicited contributions via telephone from pseudonyms

found on the complainant's disclosure reports. It is alleged that

during these telephone calls, respondents represented themselves

as associated with the complainant, by referring to the receiver-

of-the-call's last contribution to the RNC as a contribution to

the "Reagan Political Victory Fund,* a project of ACPA.11 ACPA

and Mr. Dolan obtained legal counsel, who submitted a written

response to the complaint.

ACPA and Mr. Dolan deny that they, or any connected entity,

copied names from the Commission's public record. As in MUR

2307, it is stated that these respondents acquired the names on

the list through the Washington-On-Line ('WOLO) service. ACPA

reportedly integrated names from WOL with its own system and usf.

As noted in MUR 2307, General Counsel's Report, signed
February 20, 1987, the complainant's allegations there went
solely to a violation of 2 U.S.C. 5 438(a) (4). This Office made
no recommendation with respect to the naming of ACPA's 'special
project." The report cited Common Cause v. FEC, No. 83-2199
(D.D.C.), in which the District Court determined that an
unauthorized political committee may not use the name of a
candidate in a 'project,' but the decision was stayed pending an
appeal by the Commission, No 87-5036 (D.C. Cir.). This is also
the circumstance in MUR 2346.
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the resultant list for three different mailings. ACPA netted an

average of $740 from these mailings. Respondents state that upon

receiving the complaint, they discontinued use of all names

obtained from WOL. Counsel asserts that "Wthe VOL service vas

the sole source of the names which could have resulted in the

present complaint." Attachment Ill.

ACPA and Mr. Dolan admit that the telephone solicitations

occurred, but deny that telephone numbers were obtained from VOL

or the Commission's public record. Respondents also deny

infer::ing during the telephone solicitations that ACPA is

associated with the RNC. it is explained that each caller is

required to use a prepared script that identifies A.*PA and makes

no reference to the complainant. A copy of the script was not

Provided. It is further argued that the allegations are without

factual support and, as a matter of 1Law, do not constitute a

violation of the Federal Election Campaign Act of 1971, as

amended. Attachment 111(2,3).

Counsel for ACPA and Mr. Dolan continued his argument by

stating that, although Mr. Dolan has voluntarily stopped using

the names obtained from WOL, he does not waive his constitutional

rights. Specifically, counsel argued that the solicitation

restriction on the use of contributor names, particularly in this

instance where they were obtained through a third party, is an

unconstitutional restriction on political speech.

It is the position of this Office that additional

information is needed to verify respondents' assertions that WOL
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was the 'sole source' of the names used which led to the filing

of the complaint in NUR 2346. This office, therefore, recommends

a finding of reason to believe that respondents, ACPA and

Mr. Dolan, as treasurer, violated 2 U.s.c. 5 438(a) (4). to be

followed by an investigation into the original source of the

names at issue.

Mr. Campaigne provided information to the Commission and to

the RISC, on behalf of the Afghan Mercy Fund and associates,

denying the allegations in the complaint. Attachments IV 6 V.

He referred the complainant to The Best Lists, the brokerage

company that supplied the Mercy Fund with the list it used.

Attachment VI (1)

Counsel for ACPA has further substantiated the Mercy Fund's

assertion that it was not involved with compiling the list of

names. He admits that Mr. Dolan allowed the Mercy Fund 'the use'

of ACPA's list, which allegedly was obtained from VOL, and that

neither Mr. Campaigne nor the Mercy Fund knew the list contained

names from the Commission's public record. Attachment 111(2).

This explanation is also corroborated by the response of The Best

Lists in MUR 2361, discussed below.

The responses from each party in MUR 2346 indicate that the

Afghan Mercy Fund, Mr. Campaigne and Ms. Hurd may not have been

involved with compiling the list of names at issue. This Office,

however, makes no recommendations at this time with respect to

these respondents, pending answers to the interrogatories being

sent to the other responde.-ts.
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C. Hia 2341 - Nso at: "ab. eat Lists

The complainant in this matter, the RNC, alleged that The

Best Lists sold a list of names to the Afghan Mercy Fund for the

purpose of soliciting contributions. Allegedly, the list

included at least one pseudonym found in the 'WC's disclosure

reports filed with the Commission. In a letter, attached to the

complaint, Tony Campaigne informed the RNC that the Mercy Fund

had obtained the list through The Best Lists. A copy of the

solicitation letter mailed to the pseudonym was also attached to

the complaint, however, the name and address of the addressee

were deleted. The complaint alleged that the letter was mailed

in January, 1987.

Legal counsel for The Best Lists submitted a written

statement denying respondent's involvement with compiling the

list in question. Attachment II. Specifically, it is explained

that respondent, as a national broker of names, was contacted in

late October, 1986, by Robert E. Dolan# treasurer of ACPA,

requesting respondent's assistance with renting a list owned by

ACPA. Respondent claims to have no knowledge of how the list was

obtained by ACPA. The respondent did rent the list to three

organizations between November, 1986 and January, 1987. It is

stated that on February 6, 1987, when respondent learned that the

list may have 1been compiled from reports filed with the

Commission, use of the list was terminated. It is noted that the

complaint in this matter was filed on March 9, 1987. Respondent

does not disclose from whom or how it learned of the list's
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alleged source prior to receiving notification of the present

complaint.

Respondent does not deny having used the list for commercial

purposes, but does deny having any control over, or involvement

with, the manner in which it was compiled. As noted above,

respondents, ACPA and Mr. Dolan, in MUR 2346 acknowledged that

the mailing list used by the Mercy Fund case from them. It is

also noteworthy that in M4UR 2307, ACPA and Mr. Dolan stated that

the list of names they acquired from VOL were brokered through

The Best Lists. Assuming the mailing list in each matter is

exactly the same or partially so, the role of The Best Lists, and

the information it knew about the source of the list is not

clearly discernable. This Office, therefore, recommends that the

Commission find reason to believe The Best Lists violated

2 U.s.c. 5 438(a) (4). to be followed by an investigation into The

Best Lists' role in distributing the list of names.

1. Iferge MURs 2307 and 2346 with 2361.

2. Find reason to believe The Best Lists violated 2 U.S.C.
S 438(a) (4).

3. Find reason to believe American Citizens for Political Action
and Robert E. Dolan, as treasurer, violated 2 U.S.C.
5 438(a) (4).

4. Find reason to believe Legi-Tech, Inc. violated 2 U.s.c.
S 438(a) (4).
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5. Approve the attached Factual anbd Legal Analysis.

6. Approve the attached letters# interrogatories and requests for
production of documents.

Acting General Counsel
Attachments

1. Resne to reason to believe finding and interrogatories-MJR
2 3res o s o C m la n U 3 1

2. Response to Complaint fUr 2361.MR 34

4-5. Responses to Complaint from the Mercy Fund - NUR 2346
6. Request from the Complainant - MUR 23467. Factual and Legal Analysis re Legi-Tech, Inc.
8. Letters (3), Interrogatories and Requests for Production of

Documents



FEDERAL ELECTION CONVOISSION
YwASHNICrON I'l:.4w

MEMORANDUM TO: LAWRENCE M. NOBLE
ACTING GENERAL COUNSEL

FROM: MARJORIE W. EMMONS /JOSHUA MCFADDEP

DATE: JULY 8r 1987

SUBJECT: OBJECTIONS 10 MUfls 231ri- 346 & 2307 - GENERAL
COUNSEL' S REPOR~T
SIGNED JULY 1, 1987

The above-captioned docum~ent w~as :-.-;%ilated to the

Commission on Thursday, July 2, 1537 '00 P.M.

Objections have been f-eve :-- the Coutmissioners

as indicated by th.-e &narre(4 ::hacked:

Commissioner Aikens

Commissioner Elliott

Commissioner Josef iak

Commissioner McDonald

Commissioner McGarry

Commissioner Thomas

x

x

This matter will I e placed on the Executive Session

agenda for July 14, 1987.

Please notiffy us who will represent your Division

before the Commission on this matter.



BEIPORE THE FEDERAL ELECTION COMMISSION

in the matter of

American Citizens for Political
Action and Robert E. Dolan, as
treasurer

Afghan Mercy Fund, and Tony
campaigne, as President, and
Anne Hurde as Project Director

The Best Lists

NOR 2307

NOR 2346

NOR 2361

CERTIFICATION

I, Marjorie W. Emns, recording secretary for the

Federal Election Camission executive session of July 14,

1987, do hereby certify that the Comission decided by a

vote of 5-1 to take the following actions in the above-

captioned matters:

1. Merge MRs 2307 and 2346 with 2361.

2. Find reason to believe The Best Lists
violated 2 U.S.C. S 438 (a) (4).

3. Find reason to believe Americ~an Citizens
for Political Action and Robeit E. Dolan,
as treasurer, violated 2 U.S.C. S 4381a)4(4).

4. Find reason to believe Legi-Tech, Inc.
violated 2 U.S.C. 5 438 (a) (4).-

(continued)



Federal Election Commnission Page 2
Certification for MURs 2307,

2346, and 2361
July 14, 1987

5. Approve the Factual and Legal Analysis
attached to the General Counsel's
report dated July 1, 1987.

6. Approve the letters, interrogatories
and requests for production of documents
as recommended in the General Counsel's
report dated July 1, 1987.

Couuuissioners Aikens, Josef iak, McDonald, McGarry,

and Thomas voted affirmatively for the decision; C! nissioner

Elliott dissented.

Attest:

2/:&1~ 9F__ __ __ __ _

Date U Marjorie V. Emns
Secretary of the Commission



FEDERAL ELECTION COMMISSIONS ~~WASHINGTON. DC 2046jal 2,13

CV3TK3 WIL

David R. Cox# equire
Jackson a Campbell, p.C.
1120 -20th Street, W.V.
Suite 300 South
Washington, D.C. 20036-3437

RE: MUR 2361
The lest Lists

Dear 14r. Cox:

On March 16, 1987v the Federal Election Commission notifitedyour client, The Best List*# of a complaint alleging violationsof certain sections of the Federal Election Campaign Act Of 1971,as amended (Othe Act). A copy of the complaint was forwarded toyour client at that time.

Upon further review of the allegations contained in thecomplaint# and Information supplied by your client and Co-respondents, the Ommission, on July 14 # 1987,p found that thereis reason to believe The Best Lists violated 2 U.Sec.5 436(a) (4), a provision of the Act. Seiiali per
ath h aes date ofs Th etLt'koldge about the source ofthenams n te lstwhich generated the complaint preceeded itsnotification of the Complaint by the Commission. Therefore, thequestion Of The Best Lists' role in distributing the list is notsettled.

Under the Act you have an opportunity to demonstrate that noaction should be taken against The Sest Lists. You may submitany factual or legal materials that you believe are relevant tothe Commission's considerat-jl, of this matter. Please submitsLch materials to the General Counsel's Office along with answersto the enclosed Interrogatories and Request for Production ofDocuments. Statements should be submitted under oath.
In the absence of any additional information demonstratingthat no further action should be taken against The Rest Lists,the Commission may find probable causr- to believe that aviolation has occurred and proceed w4'> conciliation.



Letter to Dai . i#ZsurPage 2 Dai .Cx sur

If you are interested in pursuing pro-probable causeconciliation, you should so request in writing. See 11 CePoa.5 111.18(d). Upon receipt of the request# the OtYTe. of theGeneral Counsel will make recommendations to the Commissfoneither proposing an agreement in settlement of the matter orrecommending declining that pre-probable cause conciliatfon bepursued. The Office of the General Counsel may recommend thatpre-probable cause conciliation not be entered into at this timeso that it may complete its investigation of the matter.Further, the Comission will not entertain requests for pre-probable cause conciliation after briefs on probable cause havebeen mailed to the respondent.

Requests for extensions of time will not be routinelygranted. Requests must be made in writing at least five daysprior to the due date of the response and specific good causemust be demonstrated. in addition, the Office of the GeneralCounsel ordinarily will not give extensions beyond ' 0 days.
This matter will remain confidential in accordance vith2 U.S.C. 55 437g(a) (4) (B) and 437g(a) (12) (A) unless you notifythe Commission in writing that you wish the matter to be madepublic.

If you have any questions, please contact Sandra R.Robinson, the attorntey assigned to this matter, at (202) 376-8200.

Sincerely,

Scott E. Thomas
Cha' rman

Enclosures
Interrogatories and Request for
Production of Documents
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In the Matter of)
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TO: The Best Lists
2070 Chain Bridge Road
Suite 400
Vienna, Virginia 22180

in furtherance of its investigation in the above-captioned
matter, the Federal Election Commission hereby requests that TheBest Lists submit answers in vriting and under oath to the
questions set forth below within 15 days of your receipt of this
request. In addition, the Commission hereby requests that the
above-named respondents produce the documents specified below, In
their entirety, for inspection and copying at the office of the
General Counsel, Federal Election Commission, Room 659, ogg
E Street, RW-r, Washington, DC 20463, on or before the same
deadline, and continue to produce those documents each day
thereafter as may be necessary for counsel for the Commission to
complete their examination and reproduction of those documents.
Clear and legible copies or duplicates of the documents which,
where applicable, show both sides of the documents may be
submitted in lieu of the production of the originals.



in answering these interrogatories and request for
i roduction of documents, furnish all documents and othernformation, however obtained, including hearsay, that is inpossession of, known by or otherwise available to you, includingdocuments and information appearing in your records.

Each answer is to be given separately and independently, andunless specifically stated in the particular discovery request,no answer shall be given solely by reference either to anotheranswer or to an exhibit attached to your response.

if you cannot answer the following interrogatories in fullafter exercising due diligence to secure the full information todo so, answer to the extent possible and indicate your inabilityto answer the remainder, stating whatever information orknowledge you have concerning the unanswered portion anddetailing what you did in attempting to secure the unknown
information.

Should you claim a privilege with respect to any documents,communications, or other items about which information isrequested by any of the following interrogatories and requestsfor production of documents, describe such items in sufficient
detail to provide justification for the claim. r-ach claim ofprivilege must specify in detail all the grounds on which it
rests.

The following interrogatories ani requests for production ofdocuments are continuing in nature so as to require you to filesupplementary responses or amendments during the course of thisinvestigation if you obtain further or different informationprior to or during the pendency of this matter. include in anysupplemental answers the date upon which and temanner in which-such further or different information came to voir 3ttention.
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For the purpose of these discovery requests, including theinstructions thereto, the terms listed below are defined asfollowst

"You' shall mean the named respondent in this action to whomthese '4iscovery requests are addressed, including all officers,employees, agents or attorneys thereof.

*Persons" shall be deemed to include both singular andplural, and shall mean any natural person, partnership,committee, association, corporation, or any other type oforganization or entity.

'Document' shall mean the original and all non-identicalcopie including drafts, of all papers and records of every typein your possession, custody, or control, or known by you toexist. The term document includes, but is not limited to books,letters, contracts, notes, diaries, log sheets, records oftelephone communications, transcripts, vouchers, accountingstatements, ledgers, checks, money orders or other commercialpaper, telegrams, teloxes, pamphlets, circulars, leaflets,reports, memoranda, correspondence, surveys, tabulations, audioand video recordings, drawings, photographs, graphs, charts,diagrams# lists, computer print-outs, and all other writings andother data compilations from which information can be obtained.

'Identify' with respect to a document =shall mean state thenature or type of document (e.g., letter, memorandum), the date,if any, appearing thereon, the date on which the document wasprepared, the title of the document, the general subject matterof the document, the location of the document, the number ofpages comprising the document.

'Identify' with respect to a person shall mean state thefull name, the most recent business and resi'ience addresses andtelephone numbers, the present occupation or position of suchperson, the nature of the connection or association that personhas to any party in this proceeding. If the person to beidentified is not a natural person, provide the legal and tradenames, the address and telephone number, and the full names ofboth the chief executive officer and the agent designated toreceive service of process for such person.

"And' as well as *or' shall be construed disjunctively orconjunctively as necessary to bring within the scope of theseinterrogatories and requests for the production of documents anydocuments and materials which may otherwise be construed to beout of their scope.
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TO: The Beat Lists

I. in your response to the complaint in NOR 2346, you admit
brokering a list of names, the use of which resulted in
pseudonyms from the Federal Election Cornission's ("the
Commiassions) public record being solicited for contribution*,.
You identified Robert R. Dolan of American Citizens for Political
Action (OACPAO) as the source of that list. The following
questions are posed in reference to the list so identified.

1. a) Describe the nature of your relationship vith ACPA andMr. Dolan. Identify the number of contacts with ACPA and
Mr. Dolan by date, within the past 16 months, and describe the
services obtained, shared or provided.

b) if the basis of your relationship with Mr. Dolan and/or
ACPA is contractual, provide a copy of the contract. If there is
no contract, provide copies of all correspondence which discusses
the terms of the relationship. If there is no written
documentation, describe the terms of all oral agreements.
2. Provide copies of all lists of names obtained from ACPA and
Mr. Dolan. State the name of each such list and the number of
names contained on it.

3. a) State the name, address and telephone number of the
persons or entities who rented, bought, or otherwise had access
to the list of names referenced above.

b) State the terms and dates of all related agreements.

4. State whether at the time you acquired the lists of names
from Mr. Dolan an inquiry vas made as to the source of the names.
If the answer is yes, state the name of the person making the
inquiry, the name of the person to whom the inquiry was made, and
the answer received to the inquiry.

#-. Describe your procedures for acquiring and brokering lists
of names. Provide copies of written policies and/or procedures
which are applicable.

6. State whether you altered in any manner the list of names
obtained from Mr. Dolan prior to renting or selling it. If theanswer is yes, describe the manner in which the list of names was
altered, the date(s) of the alteration(s), and the purpose(s) of
the alteration(s).

7. Provide originals or true copies of all documents, including
correspondence, notes, memoranda, contracts, invoices, and
pamphlets which support your responses to the above
inter rogatores.
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8. In your response you state that you learned on February 6,1987, that the list of names provided by Mr. Dolan had beencompiled from the Commission's public record. Identify thesource of that information, the date(s) on which it was obtained,and how you obtained it.

11. in a related matter merged with this one you are identifiedby Mr. Dolan as the broker of a list sold to Mr. Dolan byVashington-On-Line ("VOL") on or about October 20 & 24, 1986 andNovember 24, 1986. The following questions are propounded inreference to that list(s) identified as "Active RepublicanDonorso and *Active Republican Donors Multi-Donors.'

1. State whether you acted as broker betveen Mr. Dolan and VOLas described above. If yes, state the date(s) and terms of yourrelationship with each.

2. Other than transactions Involving ACPA, state vhether youhave conducted any business vith VOL. If yes, identify the datesand termS of your relationship.

3. State whether at the time yot. acquired lists of names fromVOL an inquiry was made as to the source of the names. if theanswer is yes, state the name of the person making the inquiry,the name of the person to whom the inquiry was made, and the
answer received to the inquiry.
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Kenneth A. Gross, Esquire
Skadden, Arpa, Slate, Mfagher &Flom
1440 New York Avenue, U.N.
Washington, D.C. 20005-2107

Re: A4UR 2361
American Citizens for
Political Action-and
Robert Z. Dolan# as
treasurer

Dear Mr. Gross:

On February 19, 1987, the Federal Election Camission
notified your clients, American Citizens for Political Action and
Robert E. Dolan* as treasurer, of a complaint alleging violations
of certain sections of the Federal Election Campaign Act of 1971,
as amended ("the Act"). A copy of the complaint was enclosed
with that notification.

Upon further review of the allegations contained in the
complaint and information supplied by you# the Commission on
July 14, 1987, found that there is reason to believe your clients
violated 2 U.S.C. 5 438(a) (4), a provision of the Act.
Specifically, it appears that insufficient information has been
provided to resolve the question of the true source of the list
of names identified in the complaint as containing pseudonyms
found on reports filed with the Cameission. This matter
(formerly MUR 2346) together with MUR 2307, has been merged into
MUR 2361 and will henceforth bear the latter designation.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against your clients regarding the
Commission's determination on July 14, 1987. You may submit any
factual or legal materials that you believe are relevant to the
Commission's consideration of this matter. Please submit such
materials along with responses to the enclosed Interrogatories and
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Request for Production of Documents. All responses must be
submitted to the General Counsel's Office within 15 days of your
receipt of this letter. Statements should be submitted under
oath.

In the absence of any additional information whichdemonstrates that no further action should be taken against your
clients the Commission~ may find probable cause~ to believe that a
violation has occurred and proceed with conciliation.

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.S 111.18(d). Upon receipt of the request, the OffLe of theGeneral Counsel will make recommendations to the Commission
either proposing an agreement in settlemt1;.. mf the matter orrecomtmending declining that pre-probable cause c,!nciliation be
pursued. The Office of the General Counsel may re-ommend that

D pre-probable cause conciliation not be entered into at this timeso that it may complete its investigation of the matter.
Further, the Commission will not entertain requests for pre-probable cause conciliation after briefs on probable cause havebeen miailed to the respondent.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to tte due date of the response and specific good cause* must be demonstrated. In addition, the Office of the General
Counsel ordinarily will not give extensions beyond 20 days.

The investigation now being conducted will be confidential
in accordance with 2 U.S.C. 5§ 437g(a) (4) (B) and 437g(a)(12)(A),,
unless you notify the Commission in writing that you wish the
investigation to be made publ.ic.

If you have any questions, please contact Sandra H.
Robinson, the attorney assigned to this matter, at (202) 376-
8200.

Sincerely,r

Scott E. Thomas
Chairman

Enclosures
Interrogatories and Request for
Production of Documents
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T~t Robert E. Dolan# Treasurer
American Citizens for
Political Action
P. 0. Box 96092
Washington, D. C. 20090

In furtherance of its investigation in the above-captioned

matter, the Federal Election Commission hereby requests that
American Citizens for Political Action and Robert E. Dolan, as
treasurer, submit answers in writing and under oath to the

questions set forth below within 15 days of your receipt of this
request. in addition, the Comission hereby requests that the
above-named respondents produce the documents specified below, In
their entirety, for inspection and copying at the office of the
General Counsel, Federal Election Commission, Room 659, 999 E
Street, N.W., Washington, DC 20463, on or before the same

deadline, and continue to produce those documents each day

thereafter as may be necessary for counsel for the Commission to
complete their examination and reproduction of those documents.

Clear and legible copies or duplicates of the documents which,

where applicable, show both sides of the documents may be

submitted in lieu of the production of the originals.



SUFX"IN
In answering these interrogatories and request for

production of documents, furnish all documents and other
information, however obtained, Including hearsay, that in In
possession of, known by or otherwise available to you, including
documents and information appearing in your records.

Each answer is to be given separately and independently, andunless specificailly stated in the particular discovery request,no answer shall be given solely by reference either to another
answer or to an exhibit attached to your response.

If you cannot answer the following interrogatories in fullafter exercising due diligence to secure the full information todo so, answer to the extent possible and indicate your inabilityto answer the remainder, stating whatever information or
knowledge you have concerning the unanswered portion and
detailing what you did in attempting to secure the unknown
information.

Should you claim a p-7vilege with respect to any documents,
communications, or other items about which information isrequested by any of the following interrogatories and requestsfor production of documents, describe such items in sufficient
detail to provide justification for the claim. Each claim ofprivilege must specify in detail all the grounds on which it
rests.

The following interrogatories and requests for production ofdocuments are continuing in nature so as to require you to filesupplementary responses or amendments during the course of thisinvestigation if you obtain further or different information
prior to or during the pendency of this matter. Include in anysupplemental answers the date upon which anid the manner in whichsuch further or different information came to your attention.



DEFINITIONS

For the purpose of these discovery requests, including theinstructions thereto, the terms listed below are defined as
follows:

*You" shall mean the named respondent in this action to whomthese discovery requests are addressed, including all officers,employees, agents or attorneys thereof.

"Persons" shall be deemed to include both singular andplural, and shall mean any natural person, partnership,committee, association, corporation, or any other type oforganization or entity.

"Document' shall mean the original and all non-identicalcopies, including drafts, of all papers and records of every typein your possession, custody, or control, or known by you toexist. The term document includes, but is not limited to books,letters, contracts, notes, diaries, log sheets, records oftelephone communications, transcripts, vouchers, accountingstatements, ledgers, checks, money orders or other commercialpaper, telegrams, telexes, pamphlets, circulars, leaflets,reports, memoranda, correspondence, surveys, tabulations, audioand video recordings, drawings, photographs, graphs, charts,diagrams, lists, computer print-outs, and all other writings andother data compilations from which information can be obtained.

"Identify* with respect to a document shall mean state thenature or type of document (e.g., letter, memorandum), the date,if any, appearing thereon, the date on which the document wasprepared, the title of the document, the general subject matterof the document, the location of the document, the number ofpages comprising the document.

"IdentCify" with respect to a person shall mean state the
full name, the rmost recent business and residence addresses andtelephone numbers, the present occupation or position of suchperson, the nature of the connection or association that personhas to any party in this proceeding. If the person to beidentified is not a natural person, provide the legal and tradenames, the address and telephone number, and the full names ofboth the chief executive officer and the agent designated toreceive ser-vice of process for such person.

"And" as well as "or" shall be construed disjunctively orconjunctively as necessary to bring within the scope of theseinterrogatories and requests for the production of documents anydocuments and materials which may otherwise be construed to beout of their scope.
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TO: American Citizens for Political Action
and Robert E. Dolan, as treasurer

1. In your response to the complaint in MUR 2346, you admit
developing and integrating a list of names, the use of which
resulted in pseudonyms from the Federal Election Commission's
("the Commission") public record being solicited for
contributions. You identified the Washington-on-Line ("VOLO)
service as the source of the names found in the Commission's
public record. State the address and telephone number of VOL and
the name of its principal officer and/or representative.

2. Describe the nature of your relationship with WOL. Identify
the number of contacts with VOL by date, within the past 18
months, and describe the services obtained or shared. identify
all parties that acted as broker or intermediary in these
transactions.

3. If the basis of your relationship with WOL is contractual,
provide a copy of the contract. If there is no contract, provide
copies of all correspondence which discusses the terms of the
relationship. If there is no written documentation, describe the
terms of all oral agreements.

4. Provide a copy of all lists of names obtained from VOL.
State .he name of all such mailing lists and the number of names
contained on each.

5. Other than through a relationship with WOL, describe how
American Citizens for Political Action (NACPA") maintains and
supplements its own mailing list.

6. State how ACk'A is able to distinguish its. own list of names
from those obtained from outside sources. Provide copies of
written policies and procedures which are applicable.

7. In your response you state that WOL is the "sole source" of
the "salted" names on the list in question 1. Describe the
method used to make that determination.

8. Provide copies of all mailing lists resulting from an
integration of ACPA's mailing list with names obtained from WOL.
State the names of all such mailing lists and the number of names
contained on each.

9. State whether the mailing list(s) referred to in questions 1
and/or 8 is the same mailing list(s) at issue in the complaint in
MUR 2307 and discussed in your responses to that complaint and
respective interrogatories. State how it is distinguishable.
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10. a) State the name, address and telephone number of thepersons or entities who rented, bought, or otherwise had access
to the mailing list(s) referred to in questions 1 and/or 8.

b) State the terms and dates of all rental agreements.

c) Identify all parties that acted as a broker or
intermediary in these transactions.

11. State whether at the time you acquired names from WOL aninquiry was made as to the source of the names. if the answer isyes, state the name of the person making the inquiry, the name ofthe person to whom the inquiry was made, and the answer received
to the inquiry.

12. In your responses to interrogatories in !4UR 2307 you statethat you had concerns about the sources used by WOL to compile
lists of names. Describe the information you acquired which
raised those concerns.

13. In your response to the complaint in M4tR 2346 you admit thatyou allowed the Afghan Mercy Fund "the use' of a mailing list inyour possession. State the name of that list.

14. State the meaning of the code BQAX1 found on thesolicitation letters mailed by American Citizens for PoliticalAction. State the date(s) these letters were mailed and the
number of mailings.

15. Provide originals or true copies of all documents, includtngcorrespondence, notes, memoranda,, contracts, invoices, andpamphlets concerning acquisition of the names on the mallinglist, and the rental, sale or other use of the mailing list(s)
referred to in questions 1 and/or 8.
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Frank Washington, Vice President
Legi-Teche Inc.
washington-On-Line
507 Eighth Street, 8.1.
Washington, D. C. 20003

RE: NUR 2361
Legi-Tech, Inc.
(Washington-On-Line)

Dear Mr. Washington:

On July 14, 1987t the Federal Election Commission found that
there is reason to believe Legi-Tech# Inc. violated 2 U.S.C.
5 438(a) (4),, a provision of the Federal Election Campaign Act of
1971, as amended (*the Act"). The Factual and Legal Analysis,
which formed a basis for the Commission's finding, is attached
for your information. On July 14, 1987, the Commission also
voted to merge KUR 2094 with BlUR 2361. Henceforth, both matters
will be referred to as BlUR 2361.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against Legi-Tech, Inc. You may submit
any factual or legal materials that you believe are relevant to
the Commission's consideration of this matter. Please submit
such materials to the G neral Counsel's Office, along with
answers to the enclosed questions, within 15 days of your receipt
of this letter. Statements should be submitted under oath.

In the absence of any additional information demonstrating
that no further action should be taken against Legi-Tech, Inc.,
the Ccmmission may find probable cause to believe that a
violation has occurred and proceed with conciliation.

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
S 111.18(d). Upon receipt of the request, the Office of the
General Counsel will make recommendations to the Commission
either proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
pursued. The Office of the General Counsel may recommen~d that
pre-probable cause conciliation not be entered into at this time
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so that it may complete its investigation of the matter.
Further, the Commission will not entertain requests for pre-
Probable cause conciliation after briefs on probable cause have
been nailed to the respondent.

Requests for extensions of time wiii not be routinely
granted. Requests must be made in writing at least five daysprior to the due date of the response and specific good causemust be demonstrated. In addition, the Office of the GeneralCounsel ordinarily wiii not give extensions beyond 20 days.

If you intend to be represented by counsel in this matter,please advise the Commission by completing the enclosed formstating the name, address# and telephone number of such counsel,
and authorizing such counsel to receive any notifications and
other communications from the Commission.

The investigation nov being conducted will be confidential
in accordance with 2 U.S.C. 55 437g(a) (4) (8) and 437g(a) (12) (A),unless you notify the Commission in writing that you wish theinvestigation to be made public.

For your information, we have attached a brief description
of the Commission's procedures for handling possible violations
of the Act. If you have any questions, please contact Sandra H.
Robinson, the attorney assigned to this matter, at (202) 376-
8200.

Sincerely,

Scott E. Thomas
Chairman

Enclosures
Factual and Legal Analysis
Procedures
Designation of Counsel Form
Interrogatories and Requests for Production of Documents
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RESPONDEINT: JLgi'Nt h Inc. MUR 2361

1.* SUNUA W ALL?1

The Office of the General Counsel received complaints from

the Fund for a Conservative Majority and the Republican National

Comittee charging the American Citizens for Political Action

(OACPAO) and Robert E. Dolan, as treasurer, with violating

2 U.B.C. 5 438(a)(4). In each comp~laint it is alleged that ACPA

and Mr. Dolan used information copied from the complainants'

respective disclosure reports filed with the Federal EleCt OL

Commission ("the Commission*). Each complainan~t hE3 been

author ized to include pseudonyms with its list cf con ----t-r

pursuant to 2 U.s.c. 5 438(a) (4), and allegedly ACI'A

Mr. Dolan solicited contributions from at least two or each

complainant's pseudonyms. In separate responses to the

complaints and interrogatories, on March 12,, 1987 and April 6.

1987, Mr. Dolan. through legal counsel, alleged that he obtained

the list of names in question from Washington-On-Line, a

computerized information service. Washington-On-Line is a

service established and managed by Legi-Tech, Inc.

11. FACTUAL AND LNG" ANALYSIS

The Federal Election Campaign Act of 1971, as amended,

requires the Commission to make reports and statements filed with

it available for public inspection within 48 hours of such

filing. Political committees are permitted to submit up to 10

pseudonyms on each report filed, in order to protect against

illegal use of the names and addresses of contributors. Copies
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of the information made available to the public my be Provided

to any person upon request, at his or her expense. Persons

obtaining this information are prohibited from selling or using

it for the purpose of soliciting contributions or for comercial

purposes. The only exception is that the name and address of any

political comittee may be used to solicit contributions frtorn

such com-ittee. 2 U.S.C. 5 438(a) (4).

In the complaint filed by the Fund for a Conservative

Majority, ACPA and Mr. Dolan deny copying names from the

Comission's public record and identify Washington-On-Line

(W) located at 507 Eighth Street, 5.3., Washington, D.C., as

the source of the names in question. WOL is a computerized

information service established and operated by Legi-fNch, Inc.

M4r. Dolan alleges that, through his company, International

Funding Institute, he contracted with VOL to purchase a list of

contributor names on May 22, 1986. The list was brokered to

Mr. Dolan through The Best Lists. The name of the list is

identified on the invoices and by respondents as "Active

Republican DonorsO or "Active Republican Donors I-0it Donors.*

In their response to the complaint filed by the Rtepublican

National Comittee, ACPA and Mr. Dolan repeat the assertion that

the list of names in that matter were obtained from VOL. The

may 22nd date is repeated as the contract date.

Therefore, there is reason to believe Legi-Tech, Inc., the

company which established and operates the Washington-On-Line

information service, violated 2 U.S.C. S 438(a) (4).
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TO: Frank VabmgoViePesdn

Vasbngt..mom..iLige
507 Uigbtb Stteete 6.3.
Wasbimgtone D.C. 20M3

In furtherance of its Investigation In the above-captioned
matter, the Federal Election Commission hereby requests that

0 Legi-Techr Inc. submit answers in writing and under oath to the
N questions set forth below within 15 days of your receipt of this
T request. In addition, the Comission hereby requests that the

above-named respondents produce the documents specified below, in
their entirety, for Inspection arid copying at the Office of the

General Counsel, Federal Election Commission, Room 659, 999
E Street, N.W., Washington, DC 20463, on or before the same

deadline, and continue to produce those documents each day
thereafter as may be necessary for counsel for the Commission to
complete their examination and reproduction of those documents.
Clear and legible copies or duplicates of the documents which,
where applicable, show both sides of the documnents may be
submitted in lieu of the production of the originals.



DEFINITIONS

For the purpose of these discovery requests, including theinstructions thereto, the terms listed below are defined as
follows:

*You* shall mean the named respondent in this action to whomthese discovery requests are addressed, including all officers,
employees, agents or attorneys thereof.

*Persons" shall be deemed to include both singular andplural, and shall mean any natural person, partnership,
committe, association, corporation, or any other type oforganization or entity.

*Document* shall mean the original and all non-identicalcopies, including drafts, of all papers and records of every typein your possession, custody, or control, or known by you toexist. The term document includes, but is not limited to books,letters, contracts, notes, diaries, log sheets, records oftelephone communications, transcripts, vouchers, accountingstatements, ledgers, checks, money orders or other commercialpaper, telegramas, telexes, pamphlets, circulars, leaflets,reports, memoranda, correspondence, surveys, tabulations, audioand video recordings, drawings, photographs, graphs, charts,diagrams, lists, computer print-outs, and all other writings andother data compilations from which information can be obtained.

"Identify" with respect to a document s'~all mean state thenature or type of document (e.g., letter, memorandum), the date,if any, appearing thereon, the date on which the document wasprepared, the title of the document, the general subject matterof the document, the location of the document, the number ofpages comprising the document.

*Identify" with respect to a person shall mean state thefull name, the most recent business and residence addresses andtelephone numbers, the present occupation or position of suchperson, the nature of the connection or association that personhas to any party in this proceeding. Tf the person to beidentified is not a natural person, provide the legal and tradenames, the address and telephone number, and the full names ofboth the chief executive officer and the agent designated toreceive service of process for such person.

"And' as well as "or" shall be construed disjunctively orconjunctively as necessary to bring within the scope of theseinterrogatories and requests for the production of documents anydocuments and materials which may otherwise be construed to beout of their scope.



KInTRUIONS

In answering these interrogatories and request forproduction of documents, furnish all documents and otherinformation, however obtained, including hearsay, that is inpossession of, known by or otherwise available to you, includingdocuments and information appearing in your records.

Each answer is to be given separately and independently* andunless specifically stated in the particular discovery request,no answer shall be given solely by reference either to anotheranswer or to an exhibit attached to your response.

if you cannot answer the following interrogatories in fullafter exercising due diligence to secure the full information todo so, answer to the extent possible and indicate your inabilityto answer the remainder, stating whatever information orknowledge you have concerning the unanswered portion anddetailing what you did in attempting to secure the unknowninformation.

Should you claim a privilege with respect to any documents,communications, or other items about which information isrequested by any of ttle following interrogatories and requestsfor production of documents, describe such items in sufficientdetail to provide justification for the claim. Each claim ofprivilege must specify in detail all the grounds on which itrests.

The following interrogatories ani requests for production ofdocuments are continuing in nature so as to require you to filesupplementary responses or amendments during the course of thisinvestigation if you obtain further or different informationprior to or during the pendency of this matter. include in anysupplemental aniswers the date upon which and the manner in whichsuch further or different information came to your attention.



IUTEROGAORI3 AND man 6138? FOR
PRO0 100O OF DOCWIZNTS

TO: !agi-?.ch, Inc.

1. State the full name of your business entity, the address andtelephone number of its primary place of business and its local
office, if different. State the full name and title of the
principal officer and local representative.

2. Describe the service you provide entitled *Washington-on-
Line" (*VOL"). State the address and telephone number for this
service.

3. State whether you have transacted business through WOL withthe American Citizens for Political Action and Robert E. Dolan,as treasurer, in the past 18 months to provide lists of names.If yes, state the dates of each transaction and the name(s) ofthe list(s). Provide a copy of each list identified.

4. State whether you have transacted business through WOL vithRobert E. Dolan and international Funding Institute in the past18 months to provide lists of names, If yes, state the dates ofeach transaction and the name(s) of the list(s). Provide a copyof each list identified.

5. State whether you have transacted business with The BestLists to broker lists of names on your behalf in the past 18months. if yes, state the dates of each transaction and thename(s) of the list(s). Provide a copy of each list identified.

6. If the basis of your business relationship(s) identified inquestions 3, 4, and 5 is contractual, provide a copy of thecontract(s). If there is no contract, provide copies of allcorrespondence which discusses the terms of the relationship(s).
If there is no written documentation, describe the terms of all
oral agreements.

7. For each list identified in questions 3, 4, and S, identify
the source(s) of the names on the list.

8. Describe policies and procedures for compiling and
maintaining lists of nam'es. Provide copies of written policies
and procedures which are applicable.
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September 30. 196

TO: Patsy Sutler

"MS: Kevin Potter

its: vsc salt games

patsyr the following names must be added to the Third Quarter F2C Report
Io" are nov preparing:

Uin/MdeasOccupat ion/ftploye r Contribution

it is imperative that this information appear on this report# and that it
appear exactly as above. George Lynch will be submitting it to the FEC in.
compliance with election 1aw.

Please call with any questions. Thank you.

cc: Leah Geraghty* Joe McCeney, George Lynch
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IDear Friend,

As a United States Senator, it is my dutl to tell you the
truth -- no matter how awful. Right now, the Soviet Union is
waging the cruelest, most barbaric war in sodern history. People
are being systematically xurdered.

kight now ir Afgharistant children's bands are being tloun
off Dy special Soviet bombs that are designed to look like toys.

Right now, women are being forced intc small rooms and are
.N blown up by grenades tossed inside by Soviet soldiers asking,

*Where is Your God now?"

And rignt now, old men are being forced to lie or tl~e grcurd.-
so tanks can run over them.

I have seen the reports. I have heard the testimony and
what I as about to tell you is terrifying.

rZho. Soviets have even thrown babies into fires and burned
them alive. In some villages every man, won-an and child kas b~een~
Killed. The entire free people of Afghanistan are the targets of
this hrivcal Soviet effort.

Reports here in Washington tell me that almost every fa.-ily
ha., lost at least one member to the Soviet war machine. Cver cne
third of the Afghan people have been forced to flee their coun~try.

N~early one half million women and children have been killed.
Thousands of children have lost an arm or a leg. Right no%, the
Soviet Union is using jets,, helicopters, tanks and napalm to
destroy the lives of innocent children.

First, Soviet jets destroy every home in the village.

Second, helicopters come and spray the entire area witth
machine guns.

Third, tanks and troops kill the rest of the innocent
civilians tney f ind. And, finally, napails is used tc



ensure their grizzly work is cownplete.0

This happened yesterday, it's happening today and it will
happen tomorrow.

Tlo break their parents' will, the Soviet wilitary has even
resorted to murdering children. In addition, over 10,000 children
have beern taken to the Soviet Union for Ore-education."

If you ever saw vhat napalm does to a child, you would have
niqhtrares. If you saw wtat the Soviets have done to the
children, you would cry. I know. I have seen the children.
have read the reports.

'The Soviets drop small bombs disguised as "toys" to terrorize
and maim children. When a child picks up that *toy" -- it
explodes in her face. The child lcses an arm, a leg, is
disfiqured or may even be blinded.

All this, -to teach the child's parents a lesson. My friend,
I am horrified that children and babies must te tortured like

N this. I ask you please help me get these innocent people the

me~&ical assistance they so desperately need.

(7' Thankfully, many children do not lave to die in agony because

CN they don't have the proper medical helt -- tharks to the Afghan
Mercy Fund.

I may be a !3nit- States Senator, but I humtly ask you to
hel~p we save a child's life. "The Afghan Mercy Fund needs
.redicir* and other ztedical supolies to take inside Afghanistar,

N7 I need you t3 send your check today. You can help save a
life. You can help bring urgently needed medical help to children
inside Afghanistan.

N Can I court on you f or $35, $50, cr even 5100?

Please, my friend, the innocert people of Afghanistan are
victirs of unspeakable Soviet terrcr ard desperately need your

.he Afghan MverCy FurA,working with the German Afghanistan
ror.:nittee, has a network of clinics and tred:-;al stations inside
Afac!aristan to help people who are suffering frorr this brutal
SoDviet assault. it is orne of the nost extensive medical )roqrar--
inside Afgtanistan today. In the nm of lecercy and huma'ity,
please sene2 ther~ yoair tax--deductitle cneck today.

Ism~ oouyrtirw on your maxirnu-m donation today. Thank you ir.
alvarce f:or your help.

Si cer ly,,

T7ited States Seniator



Dear Senator Humphrey,

The barbaric war the Soviet Union is wGagingagairist innocent men, women and children inAfghanistan is a sin against hb.nanitye

I am outraged and am now making my cofl Iitmntto you and the Afghan M4ercy 'und.

To help you get the medical suppl.ies and
relief that is so desperately needed by the Afghan
people, I am enclosing my tax-deductible gift of:

( ) $35 ( ) $50 ( )S100 ( )s

Please make your check payatle to:
THE AFGHAN MERCY FUND

AJ 128

Thank you for your compassion and much needed help'.

THE AFGHAN M ERCY FUND
is a project of
The Mercy fund
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EXHIBIT "A"

ROBERT E. DOLAN

February 9, 1987

Dear Friend,

Lixe you and ?resident Reagan, I've never walked
away from a Conservative fight in my life.

And right now# you and I face our toughest battle
ever against the liberals.

So r must speax to you bluntly tonight. There's
no time for formalities.

I depend on generous contributions such as your
last gift of $25 to help the Reagan Political Victory
Fund fight to save President Reagans Agenda from the
liberals who now control Capitol Hill.

It's9 for concerned, Conservative Americans like
you, that the Reagan Victory Fund is battling to save
Americas national security from tae defense-slashing
liberals.

And ton~ight r need you to bear with me. 7"oniq'it,



what I mat tell YOU is very painful for me to say.

The special-interest liberals have rallied on
Capitol Hill and are putting forth the fight of their
lives to destroy the Reagan Agenda for America.

* Right now, liberal lobby groups are courting the
pro-appeasement, anti-defense vote in Congress to
destroy President Reagan's defense plans for Amrica.

Right now* the liberal lobby groups are desperate
to discredit Conservatism and bring back the days of
a weak, defenseless America.

And right now, the liberals who control both
Houses of Congress are mercilessly attacking
President Reagan's Administration and our President.

* The liberals are determized to destroy the bard
won progress of President Reagan's foreign policy,

C national defense and economic programs,

04 And I'm outraged, my friend.

The upsurge in liberal control on Capitol Hill
COand across America means CRISIS for all Conservatives

and for our President.e

CRISIS for America if the liberals slash our
national defenses a~nd cripple our intelligence

C operations,

N CRISIS for you and all your Conservative beliefs.

And because Igo speaking bluntly with you tonight
I must tell you if the liberals succeed in destroying
the Reagan Agenda, our future is lost,

Because every day on Capitol Hill I see the



j UOCAI-intorest liberal lobbies grow stronger.

Zvery day I see the 1.1beral-appeasement lobbies
grow strong and go for the kill against Conservatism.

Nvery day I see the pro-welfare, anti-defense
liberal lobbies grow stronger*

Every day I see our Conservative ideals swamped
by a f lood of liberal rhetoric and drowning in a sea
of liberal-controlled media criticism,

Unfortunately, my friend, you and I know the sad
truth of what will happen to Amrica, our '0shining
city on the hill* if the liberals control our Agenda*

If the liberals get their way, all that President
Reagan has sacrificed and worked for will be lost.

Our future will be dim. The crisis is close at
CN hand. The next 24 months could spell disaster,

* So I plead f or your he lp today. Please hear my
plea. Pl.ease hear President Reagan's plea.

As your Nlational Chairman I must put all personal
considerations aside today and ask you now to help

"-r the Reagan Political Victory Fund with one of the
most generous contributions you've ever made.

C'
President Reagua now faces the m~ost critical

N. challenge to his Presidency and his Administration.

The liberals are desperate. They' 11 stop at
nothing to destroy all you believe in.

Amlericas's future is at stake. So also is the
future you and all Conservatives deserve.

Please, please help me today to thwart the



liberal special-interest attack against Presilent
Reagan on Capitol Hill and across America. Please
send $70 today.

Your maximum support is vital. Your immediate
contribution of $70 or more will help me support
President Reagan in his hour of greatest challen;..

As I've counted on your generosity and support
beore, I again ask for your help now. Hear my plea!
The hour is dark.

And please let me hear from you today.

Robert go Dolan,
National Chairman

Please return this entire page with check payable to:
THE RSAGAI POLITICAL VICTORY FMJW

P.oo 9ox 96092, Washington, D.C. 20090

Dear 07aimrnan Dolan,

I want to help you and President Reaqan stop the
liberal special-interest surle on Capitol Hill and
across America* I now enclose my maximuzm gift of:

()$70 )$so C )S
CMCK 210 4

The Federal Zlection Commission requires that we ask:

Occupa~tion: Employer:
-tdi -. " .2 -



AFFIDAVIT OF JAMES E. MAHONEY

James E. Mahoney. being first duly sworn, hereby devoses and says:

1. my name is: James E. Mahoney, and I am Director of Direct mail
for the Republican National Committee (RNC).

2. my bisiness office address is: 310 First Street, S.E.,
waso-inoton, DC :0003.

3. on, or about, Febriary 18, 198', 1 was provided with a letter
from a contributor to the Peaublican National Committee, which
w~as enclosed. in an PNC return envelope upon which the words,
0can't give any -!ore,* or words to that effect, were written.

4. :nside the aforenentioned RNC return envelope was a letter
addressed to the PNC contributor from a Robert E. Dolan who was
further identified in the said letter as the Chairman of the
Peagan Political Victory Fund, a project of the American Citizens
for Political Action.

5. 'e said letter contained a representation that the addressee-
PNC contributor ,ad made vrior contributions to the Reagan
Political itry Fund - American Citizens for Political Action.

6. 71-e addressee-PNC contributor, :upon inforration and belief, had
C\1 not made prior contributions to either the Reacan Political

"z7 Victory Fund or the American Citizens for Political Action.

71,,~e Republican National Committee is in no sense, or by any means,
associated with, or an affiliate of, the Reagan Political Victory
Fund or the American Citizens for Political Action.

8. :certify, under penalty of perjury, that the above is true and
correct according to my information and belief.

james E. Mahoney'

Date '

F : l 3n S r t nef e- . n 1s Aav :,f p:.

77 -. --/< ~~
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HAND DELIVERED

M o
C'.

Sandra H. Robinson, Esquire
Office of the General Counsel
Federal Election Cr mission
999 E Street, N.W.
Washington, D.C. 20463

Re: MUR2361
Best Lists, Inc.

Dear Ms. Robinson:

4".

This firm represents The Best Lists in connection with the
above matter. On June 24, 1987, we received a letter from
Scott E. Thomas, Chairman, notifying us that there was a reason
to believe that Best Lists violated 2 U.S.C. S438(a) (4) and
enclosing Interrogatories and Request for Production of Documents.

This is to formally request a ten (10) day extension within
which to respond to those interrogatories. The original due date
for responses is August 7. The vacation schedules of the principal
people needed to prepare the answers render it difficult to meet
the original deadline. An extension to August 17 is needed.

Your favorable consideration of this request for an extension
will be appreciated.

Alan R. Swendiman

ARS: mpc



FEDERAL ELECTION COMMISSION
WOIPCTOt4. 0 C J~

hzust 6, 1987

Alan 3., Swend lean
Jcksnon & Ca"beli P.C.
one Lafayette Centre9 Suite 300 South
1120-20th street9 w-v.
asb-inqtont D.C. 20036-3437

RE: MIR 2 361
The Best Lists

Dear Mr. Svendiman:

This is in response to your letter dated August ?e 15i870
which we received on August 3v 1987, requesting an extension

C:) until August 17, 1987, to respond to the interrogatories and
request for production of documents. After considerin~g tht

C~q circumstances presented in your letter, I have gra! )ei th*
r requested extension. Accordingly, your response is due by &c.

close of business on August 17, 1987.

if you have any questions,, please contact Sandra Robinson,
the attorney assigned to this matter, at (202) 376-8200.

Sincerely,

C) Lawrence X. noble
Acting Gcneral Counsel

CN4)
By: Lois G. Le noer

Associate General Counsel



SKADDoEN, ARPS, SLATE, MEAGHER & FLOM
1440 New YORKI AVENUE. N.W.

WASHINGTON, D.C. 20005-2107

(208) 371-7000

August 4, 1987

Sandra Robinson, Esq.
office General Counsel
Federal Election Comission
999 E Street, N.W.
Washington, D.C. 20463
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Re: MMR 2361 - American Citizens for
Political Action and Robert Z.
Dolan, as treasurer

Dear Ms. Robinson: _

On July 24, 1987, 1 received interrogatorie~s GI
the above referenced matter (merged WJRt 2307 and 2346).
According to my calculation those responses are due on
August 10, 1987. On August 11, 1987, I have a brief due
in the D.C. Court of Appeals, No. 86-1140. In viev of
that filing, in addition to a heavy case load, I request
a tventy day extension of time (August 31, 1967) to file
responses to the outstanding interrogatories and reason
to believe finding.

quest.
I appreciate your consideration of this re-

TgLex; 904343
$AASLAW- WASH4

TZLECOPIg p

801) 393- 5760

DIRCT DIAL
2091 371-



0 FEDERAL ELECTION COMMISSION
WAHINCT0P4 E)C 204b3

Ilk August 5, 1937

Mr. Kenneth A. Gross
skadden, Arps, Slate, Meagher & Plons
1440 fwv York Avenuzes W.V.
Washington, D.C. 20005-2107

Re: KUlP 2361
American Citizens for
Political Action and Robert 9.
Dolan, as treasurer

Dear Mr. Gross:

This is in response to your letter dated August 4, 1987,
which we received on August 4, 1987, requesting an extension of
20 days to respond to the reason to believe finding and the
interrogatories and request for production of documents. After
considering the circumstances presented in your letter, T have
granted the requested extension. Accordingly, your response Is
due by the clo-e of business on August 31, 1987.

- f you have any questions, please contact Sandra H.
Robinson* the attorney assigned to this matter, at (202) 376-
8200.

Sincerely,

Lawrence M. Noble
Acting General Counsel

By: Lois G. Lirner
Associate Gens'-:a1 Counsel
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August 6, 1987

BY HAND

Sandra H. Robinson# Esquire
Federal Election Commission
Washington, D.C. 20463

Re: MUR 2361
Legi-Tech._ Inc.

ca
Dear Ms. Robinson: e

Enclosed please find an executed statement designating
the undersigned as counsel for Legi-Tech, Inc. in the
above-captioned matter. Leqi-Tech hereby requests an extension
of time to respond to the Comission's interrogatories and
request for production of documents. Since the request was
received July 27, 1987, the current &&* date for Legi-Tech's
r~sponse is Tuesday# August 11. Becaue of the absence ofseveral key Legi-Tech personnel due to Sumer vacations, and
the need to coordinate the preparation of a response with
Legi-Tech's parent McClatchy Newspapers, an extension of the
deadline to August 31, 1987 is requested.

If you have any questions, please do not hesitate to
call.

Sincerely,

Terrene=La
Enclosure
2835mn



NOR 2361

uam orp Mo s: Tom Casey, Bruce Sokler, Terry L4
Hintze Levine Cohn, Ferris, Glov

1825 Eve Street. NW

Hamhingtpn. D& 20006

eahy

sky & Popeos PC

?3LOUS 202/2923-050-0

The above-named individual is hereby designated as my

counsel and is authorized to receive any notifications and other

communications from the Commission and to ct on" my behalf before

the Commission. 
/

8/5/87(I

Date Sigiature Ilka Obereto General Manager
Washington on-Line

fl3SPOnD3 S W=AD: Legi-Tech

A~ornS:507 8th Street, S.E.

2n-2~ Floor

Washington, D.C. 20003

BONS PamU: _________

BUS ZEUS PRElIX 2A2 _9A~w.Q1 A
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Terrence J. Le~
Mlints, Levin,4

a Poo P
1625 fye Streel
Washington, 0,

Dear Mr. Leahy:

This is it
which we recei~
until August 3~
and interrogat
Af ter consider
have granted t
Is due by clost

if you hai
Rtobinson,, the a

FEDERAL ELECTION COMMISSION
WASHNGTOW. DC. n3

Aug~ust 7, 1987

shy, equire
2ohns Fe~rris. Glovsky
Sc.
to H.V.
C, 20006

RE: MR 2361
Legi-?ech, Inc.

vresponse to your leitter dated-August 6. 1987,
med on August 6, 1987, requesting an extension
Le 1987 to respond to the reason to believe findin
)iris* and request for production of documents.
Lag the circumstances presented in your letter, I
e* requested extension. Accordingly, your respons
of business on August 31, 1987.

F* any questions, please contact Sandra I.
Ittorney assigned to this natter at (202) 376-8200

Since rely,

Lawrence M. Noble

Acting General Counsel

By: Lo 9 erner
Asso810cIate General Counsel

9
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August 1?, 1987

Sandra H. Robi.nsone Esquire
Office of the General Counsel
Federal Election Commission
999 E Street, N. W.
Washington, D. C. 20463
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HAND-DELIVERY

RE: MUR2361
Best Lists, Inc.

.0 a

Dear Ms. Robinson:

This firm represents Best Lists,, Inc. (wBest Lists') in
the above-referenced matter. Best Lists respectfully submits
this response to the Comhmission's finding of reason to believe.
Attached to this response are the answers to interrogatories
which accompanied the reason to believe finding, as veil as
certain documents. This response demonstrates that the Commni-
ssion should take no further action and close the file against
Best Lists.

As previously stated in our letter of March 31, Best Lists
is a national broker of names in the direct response industry.
In either September or October, 1986, Best Lists was contacted
by Robert E. Dolan, Treasurer of American Citizens for Political
Action ("ACPA"). Mr. Dolan stated that ACPA owned a particular
list which was maintained at a computer service bureau, and
wanted to employ Best Lists' services to rent it. At that time,
representatives of Best Lists inquired az to its source and were
informed by Mr. Dolan that the li.st was compiled by people all
over the country working for him and contained names of people
who had donated at least $100 to political candidates. Mr. Dolan
further stated that all names contained on the list and any new
ones added thereto were not in any way obtained in violation of
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Sandra H. Robinson, Esquire
August 17, 1987
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federal election law. Based upon this understanding, Best Lists
agreed to broker the list. From November through January, Best
Lists rented the list provided by Mr. Dolan to three (3) organi-
zations.

In early February, two clients advised Best Lists that they
had received inquiries as to the source of the names on the list.
On February 6, 1987, representatives of Best Lists told Mr. Dolan
of their clients' inquiries and were informed for the first time that
the names had in fact been acquired from a company known as Washington
On-Line, which had obtained the names from FEC reports. Upon being
informed, Best Lists immnediately issued an internal memorandum order-
ing that the use of the list be discontinued immnediately. All acti-
vity with respect to the list has been suspended since that date.

The List in question was brokered by Best Lists with the clear
understanding from Mr. Dolan that it was legally permissible to do
so. Best Lists had no knowledge that the list had come from a pro-
hibited source until early February, whereupon it took immediate
action. These facts are confirmed in a letter dated March 12, 1987
to the Commission from Kenneth A. Gross, Esquire, counsel for ACPA
and Mr. Dolan, which relates the circumstances under which the list
was compiled. According to Mr. Gross' letter, the sole source of
the list was Washington On-Line.

No representative of Best Lists ever copied a report or list
filed with the Commission. At no time was Best Lists ever involved
in the compilation of the list in question. To find a violation
under these attenuated circumstances broadly expands the scope of
the Act.

The facts in the case demonstrate that there was no violation
of federal election law. In so asserting, Best Lists does not
waive any constitutional righ4'ts it has. Serious questions have
been raised as to the constitutionality of 2 U.S.C. S 438(a) (4).
The secticn constitutes a prior restraint upon First Amendment
rights of political speech. The compelling governmental interest
which is required to justify such prior restraint is absent under
these circumstances.

Best Lists respectfully requests that the Commission take no
further action, impose no penalty and close the file.

ARS: sd
Enclosures



Interrogatories and Request for Documents to:
The Best Lists

1. In your response to the complaint in NOR 2346# you admit
brokering a list of names, the use, of which resulted in pseudo-
nyms from the Federal Election Commission's (*the Comission0)
public record being solicited for contributions. You identified
Robert E. Dolan of American Citizens for Political Action
(16ACPAN) as the source of that list. The following questions are
posed in ref..--ence to the list so identified.

1. a) Describe the nature of your relationship with ACPA and
Mr, Dolan. identify the number of contacts with ACPA and Mr.
Dolan by date, within the past 18 months, and describe the ser-
vices obtained, shared or provided.

Answer: American Citizens for Political Action (ACPA), of
which Robert Z, Dolan is Treasurers is an ongoing
client of The Best Lists, Inc. Over the past 18
months, it is very difficult to ascertain with any
degree, of accuracy the number of contacts made
with ACPA. Representatives of Best Lists have met
or discussed with ACPA the progress of existing
campaigns as well as future programs on a regular
bas is.

b) If the basis of your relationship with Mr. Dolan and/or
ACPA. is contractual, provide a copy of the contract. If there is
no contract, provide copies of all correspondence which discusses
the terms of the relationship. If there is no writtendouet
tion, describe the ters of all oral agreements.

Answer: In September or October of 1986,, Mr. Dolan asked
Best Lists if it would be interested in brokering
(marketing for rental) a list which he compiled
and had maintained at a computer service bureau.
Since Mr. Dolan stated that the list was put
together by people all over the country working
for him and that it was legally permissible to use
the li.1tr Rest Lists agreed to broker the list.

There was no written contract. The terms of the
agreement were standard with the list brokerage
industry.

1). Best Lists would order the list selection
from the computer service bureau which main-
tained the list, subject to Mr. Dolan's
anPproval.



2). After Best Lists received documentation that
the list selection was produced and shipped
by the computer service bureau, Best Lists
would then invoice the user of the lists.

3). When Best Lists received payment from the
list user, Best Lists would retain a 20% aom-
mission and remit the balance to Mr. Dolan or
the list owner.

2. Provide copies of all lists of names obtained from ACPA and
Mr, Dolan. State the name of each such list and the number of
sne contained on it.

Answer: Best Lists never obtained any lists from ACPA or
Mr. Dolan. The list in question is physically
located at the site of the independent computer
service bureau where Mr. Dolan maintains it. Best
Lists, subject to Mr. Dolan's approval, simply
sent purchase orders to the computer service
bureau which in turn delivered t06he list to the
list user.

The name of the list was "Active Republi4can
Donors" which contained about 100,000 names.

3. a) State the name, address and telephone number of the
persons or entities who rented, bought, or otherwise had access
to the list of names referenced above.

Answer: RENTALS OF ACTIVE REPUBLICAN DONORS LISTS

American Citizens for Political Action (ACPA)
2700 Virginia Avenue, N.W. #404
Washington, D.C. 20037
(202) 333-2092

American Defense Institute (ADI)
214 Massachusetts Avenue, N.E.
P.O. Box 2497
Washington, D.C. 20013-2497
(202) 544-4704

David Livingstone Missionary Foundation (DLM4F)
Box 232
Tulsa, OK 74102
(918) 494-9902

- 2-



The Mercy Fund (AMY, CMF)
2812 Woodland Drive, N.W.
Washington, D.C. 20008
(202) 628-1000

b) State the terms and dates of all related agreements.

Answer: The agreements for rentals and exchanges provide
foir a one time usage of the list for a dollar fee
per thousand names rented. There are no agree-
ments signed for list rentals.

4. State whether at the time you acquired the lists of names
from Mr. Dolan an inquiry was made as to the source of the names.
if the answer is yes, state the name of the person making the
inquiry, the name of the person to whom the inquiry was made, and
the answer received to the inquiry.

Answer: Best Lists never acquired lists of names from
Mr. Dolan. When a client requests that a list of
names be brokered on its behalf, Best Lists
requires the source of the names. The source of
names always falls into one of three categories:
(a) names acquired through previous mailings,
(b) names purchased from other parties, and
(c) names compiled from public information sources
(i.e., state candidate contributors, census data,
etc.).

When Mr. Dolan requested that Best Lists broker
the Active Republican Donor list, Ronald Kanfer
and David Kunko, both officers of Best Lists,
asked Mr. Dolan what the source of the list was
and how it was acquired. Mr. Dolan stated that
Active Republican Donor list was a list, compiled
by people all over the country working for him,
which contained names of people who had donated at
least $100 to political candidates. Mr. Dolan,,
who is an attorney, stated that all names on the
list and all new names that would be added thereto
were nc--t in any way obtained in violation of any
FEC laws. Based on its understanding that all
names were state election donors, Best Lists
agreed to broker the list.

5. Describe your- procedures for acquiring and brokering lists
of names. Provide copies of written policies and./or procedures
which are applicable.

- 3 -
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Answer: The Best Lists, Inc. does not own or acquire any
lists. Best Lists manages its clients' mailing
lists and brokers these lists to other list
brokers and organizations on an exchange or rental
basis. Best Lists brokers names for its clients,
use from other list brokers and organizations who
rent or exchange mailing lists. Best Lists does
not have any written policies or procedures.

6. State whether you altered in any mannc.r the list of names
obtained from Mr. Dolan prior to renting or selling it. If the
answer is yes, describe the manner in which the list of names was
altered, the date(s) of the alteration(s), and the purpose(s) of
the alteration(s).

Best Lists did not obtain the list from Mr. Dolan. The
Best Lists, Inc. did not alter in any manner the llz
of names before renting the names on behalf of Mr.
Dolan.

7. Provide originals or true copies of all documents, including
ccrrespondencer notes, memoranda, contracts, invoices, and pamph-
lets which support your responses to the above interrogatories.

Answer: See docu t-ents attached as Exhibit A.

8. In your response, you state that you learned on February 6,
1987, that the list of names p:ovided by Mr. Dolan had been com-
piled from the Commission's public record. Identify the source
of that information, the date(s) on which it was obtained, and
how you obtained it.

Answer: On February 6, 1987, Mr. David A. Kunko and Mr.
Ronald A. Kanfer, owners of Best Lists, had lunch
with Mr. Dolan. During the previous week, The
Mercy Fund and American Defense Institute had
notified Best Lists that they had had inquiries as
to the source of seed names included in the list
rented. Mr. Kanfer and Mr. Kunko told Mr. Dolan
of the clients' inquiries and were informed at the
lunch meet~ng for the first time that the names
had in fact been acquired from a company called
Washington On-Line which had obtained the names
from FEC reports. During lurch, Mr. Kanfer
returned to his office and immediately issu~ed a
memorandum stating that all rentals of the Active
Republican Donors list wvr to be halted immedi-
ately. (Copies of the w~emoranda --% attached as
Exhibit B.)



11. In a related matter merged with this one you are identified
by Mr. Dolan as the broker of a list sold to Mr. Dolan by Wash-
ington-On-Line ("WOL") on or about October 20 & 24, 1986 and
November 24, 1986. The following questions are propounded in
reference to that list(s) identified as "Active Republican
Donors" and "Active Republican Donors Multi-Donors."

1. State whether you acted as broker bec.een Mr. Dolan and WOL
as described above. If yes, state the date(s) and terms of your
relationship with each.

Answer: Best Lists did not act as a broker betceen Mr.
Dolan and Washington On-Line ("WOL"), and has
never had any contact with WOL. No one at Best
Lists ever contacted WOL nor has WOL ever con-
tacted Best Lists.

2. Other than transactions involving ACPAt state whether you
have conducted any business with WOL. If yes, identify the da es
and terms of your relationship.

Answer: Best Lists has never conducted or transacted any
business with Washington On-Line.

3. State whether at the time you acquired lists of names from
WOL an inquiry was made as to t;he source of the names. If the
answer is yes, state the name of the person making the inquiry,
the name of the person to whom the inquiry was made, and the
answer received to the inquiry.

Answer: Best Lists never received names from Washington
On-Line. Best Lists inquired into the source of
the names f'.rom Mr. Dolan, as described in 1.4.
above.

-5 -
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August 31, 1987

BY HAND

Lawrence H. Noble, Esquire
Acting General Counsel
Federal Election Commission
999 E Street, N.W., Room 657
Washington, D.C. 20463

Re:, MUR 2361
Legi-Techt Inc.

Dear Mr. Noble:

This letter responds to the Comission's letter to Frank
Washington of Legi-Tech, dated July 22, 1987, in which the
Commission reported that it has found reason to believe th~at
Legi-Tech had violated 2 U.S.C. 5 439(a)(4)0 and that NOR 2094
was being merged with a new investigation, NOR 2361.

At the outset, Legi-Tech wishes to make clear its
position that the Commission has no authority to institute the
investigation contemplated in NUR 2361. In NOR 2094, on
February 18, 1987, the Commission found probable cause to
believe that Legi-Tech has violated the same statutory
provision that the Commission has invoked in NOR 2361. By
making that finding, the Commission had necessarily terminated
its investigation of Legi-Tech's activities. For example, 11
C.F.R. S 111.16 states that *ggqcompletion of the
investigation," the General Counise -shall prpara r i ef
containing its recommendation on whether the Commission should
make a finding of probable cause. Such a brief was prepared
and submitted to Legi-Tech over a year ago, on May 22v 1986;
the investigation of Legi-Tech is therefore complete.
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Lawrence H. Noble, Esquire
August 31, 1987
Page 2

Since the Commission has already made a probable cause
finding against Legi-Tech in MUR 2094, there would appear to be
little point in initiating the new investigation. There is no
basis in the rules or statute for undertaking repeated
investigations of the same alleged violation. Nor is there any
statutory authority for "consolidating" MLJR 2094 into NUR 2361,
with no indication that the Commission plans to take into
account the extensive record that was compiled in the earlier
proceeding. In any event, Legi-Tech will challenge any attempt
by the Commission to use evidence derived from MUR 2361 in any
future enforcement proceeding that the Commission may choose to
initiate against the company.

At the same time, Legi-Tech has maintained throughout
this proceeding that its activities are fully consistent with
the Federal Election Campaign Act and the regulations
thereunder. For that reason, and without waiving its right to
challenge the authority of the Commission to undertake MUR
2361, it will respond to the Commission's requests for
information and documents.

The bulk of the information requested by the Commission
has already been submitted by Legi-Tech in MUR 2094. Legi-Tech
hereby incorporates by reference all of the materials it
submitted to the Commission in the earlier proceeding. These
include (1) Legi-Tech's Response to Complaint, filed November
15, 1985; (2) Legi-Tech's Submission of !-ispondentp filed
February E, 1986 in response to the Commission's
reason-to-believe finding; (3) the Submission of Respondent in
Response to Proposed Recommendation of General Counsel, filed
June 23, 1986; a-d (4) the letters to Charles Steele dated
October 22, 1986 And March 17, 1987. There is no need for the
company to br-ief again the facts and issues discussed at length
in those submissions.

With these conditions, Legi-Tech responds to the
Commission's interrogatories a.? follows:

1. Legi-Tech, '.nc.
The Senator Hotel
1121 11 Street
Suite 207
Sacramento, California 95814
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Washington On-Linie
507 Eighth Street, S.E.
Washington* D.C. 20003
Ilka Oberot, General Manager

2. The response to this question is contained in
Legi-Techs previous filings in MUR 2094.

3. No.

4. Washington On-Line does not provide lists of
names. As described in Legi-Tech's previous filings, it
provides an electronic information data base that includes
information obtained from publicly available FEC reports.
Washington On-Line had a contract with International Funding
Institute to provide its Campaign Contribution Tracking Service
from May 22, 1986 to may 21, 1987.

5. No.

6. A copy of the standard Washington On-Line contract
executed by International Funding Institute, and a letter from
Ilka Oberst to Robert Dolan, are enclosed.

7. Not applicable.

8. Washington On-Line does not compile and maintain
lists of names. Its procedures for gathering and disseminating
data are set forth in the company's previous filings in
MUR 2094.

With respect to conciliation, Legi-Tech's offer of
conciliation dated March 17, 1987 remains open.

If you have any questions, please contact the
undersigned.

Very truly yours,

Terrence 3. Leahy
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It Ilka Oberst# representative of Aegi-Tech* Inc., the
respondent in MUR 2361, hereby declare e pe alty of perjury
that the foregoing responses to interr, t ies a request for
production of documents are true anlde- u e~ he best of my
knowledge and belief./

Ilka Oberst
General Manager
Washington On-Line

Enclosures
2846m



Washington On-Line
Master Service Agreement

Washington On-Une, of Washington, D.C. is pleased to enter into this Master Agreement. Numbc_
286 with Robert! L.,1. *-104J1,ZI-IL Zj- o

(Subscriber) having an Efftbatc
Of MAX 2 2. 19146 . FF

To make this contract as scraightfornrd as possible, the rds aw. as. w and ow, mean Washington
On-Line; the words yo and yis. mean yiou. the Subscriber.

Basic Service
Weagree to provide you access to our time sharing computer system.
Wewill provide this service to you at one location only: )/9 ~ iia~~ ~

You agree to have avilable at this location a separate business telephone line to be used exclusively for con-
necion with computer time sharing system or for transmission and reception of computerized information.
You agree to pay all charges associated with the installation and use of this telephone line. You under-
stand that you must have this telephone line for us to provide you access to our system.

Technical Assistance
N;Du can call us at 202/543-9101 during normal wrorking hours for answers to questions on the use of
the Washington On-Line system. Howve-r, we are not responsible for-and -A.ill not provide consulting
services on the use of -equipment you ow~n. or anm equipment you use.

Maintenance of Equipment
You understand that your equipment must be working properly for you to acces-s our system. %1aintaining
your equipment-or any equipmen~t you use- is your responsibility. 10'u are frt,: to ohtain ser' ice con-
tracts from others to maintain your equipment and its communications capabilities.



Ownership and Credit
Information we transmit to vou is for y'our internal use only. You may not distribute this information to
others except to the extent incidental to the conduct of your business. If your use of this information
includes Its publication in any' form. you will credit Washington On-Line as the source.

A." computer programs. database files, reports wev transmit to you, copyrights, and other rights to and
of the Washington On-Line system are our exclusive property.

Improvements
We may from time-to-time improve and modify the programs and procedures associated with the services
we prov ide you. Our services would then be provided in accordance with any such changes.

Fees
You agree to pay us a one-time

Initial Fee of $750.00
which we will invoice to you on the Effective Date of this Master Agreement. You agree also to pay an

Annual Acces Fee of $50.00

throughout the life of this Master Agreement. 'A* will invoice this Fee on the Effective Date of this
\laster Agreement and on each subsequent anniversary (Renewal Date).

We may increase the Annual Fee b% notifying you in writing 60 days in advance of the Effective Date
of the increase.

Terms of Payment
Our irnoices are due and pa~ablc m-ithin thirty (30) days of issue. If payment becomes fifteen (15)
dass past due \%e rnia\ suspend \our 3ccess, to our system until we receive payment. Please make your
pjrnents to

Washington On-Linc
;o7 Eighth Street. Southeast
Washington. D.C. 2000)3



D~uration of Agreement
This %Master Agreement covers a period of one %'ear beginning with the Effective Date and will auto-
M21ICall% renew on in annual basis on each successive Renewal Date.

1bu m2% cancel this Agreement b%, notifying us in writing at least 90 days prior to the RenewAal Date.
Niou also hawe the right to cancel this Master Agreement as of the Effective Date of any increase in our
fees affecting you. by notifying us In writing thirty (30) days in advance of that date.

Limit of Liability
We %%II make c~er% reasonable effort to ensure that the information we provide you through the

W~ishmnetin On-Linc sstem is complete and accurate, but %-e cannot warrant the completeness or
accurac".- ot .jn% intorniation ac deli'cr.

)'(u --%ill not hold us liable in an% %%a% for damages arising out of your use of our information. Further.
%ou .% Ill hold us harmless from an,% claim. liabilics. or damages asserted against us by others because of.
or in an% %%ay related to. your use of information you receive from us.

Complete Agreement
The above terms and conditions and those contained in anm signed attachments or appendices. consti-
rute the full and complete Agreement between you and us regarding access to the Washington On-Line
computer time sharing system.

Any change. modification. or %"aiser of these pros isions must be in writing and signed by an officer of
Washington On-Line.

SUBSCRBE / - %ASHIN&TON OpU-LNE .

Trved Name Roberr E- Dnl an Tvpcd Name Kennth C_ MnnA.r
Tritle Title Pre-e't
Date M1ay 2 2. 1986 Date May 22. 1986

Subscriber Bus.iness Name Tn t Prna rin a I rimAng Inatitute,/c
Billng Address 2700 Virginia Avenue. NW Watergate West Suite- 404
U t'. Washington -- State DC ZIP 20037
Attenltionl Bob Dolan
Re~gtjar Business Telephone 202 77
Cormputer COMMUnicationis 'IIephonc ) ____________-________________

Fte~'~ Ibe 'av 2. 986-rcernint \umhber 286Pfcct'%e DIce Ma v 2 2 . 19 8 6



The Campaign Contribution Tracking Sysem=
Subscription Agreement

~5htfl~tOS OUI 44iWen this CNC V ~ ~

subss haing n Ef -ier ay 22, 1986

To mak this contract as straifrwr as possible. the words w, as, aw and mm mean %Mshnpon
On-Line; the words ye ad jim mean you, the Subscrbe

Basic Service and License for Use
"lagree to provide you access to our Campaign Contrbution Tracking System"' in accrance-- with

the terms and conditions of Master Agreement Number 286 which must
be in effect throughout this Subscription Agreement.

Trainin
'A* will conduct a training session on the use of the Canyign Contrbution Trackting System. The
cost for this training is included within your Annual Subscriio Fee Howew you agree to reimburse
us for our travel costs associted with your training session.

V will provide one (1) uses manual. You may purchase additional copies from us.

Ownership and Czedit
Information we transmit to you is for your internal use only. You may not distribut this infiximation to
others except to the extent incidental to the conduct of vour business. If your use of this information
includes its publication in any form, you will credit Washington On-Line as the source.
All computer programs, database files, reports wi: transmit to you, copyrights, and other rights to and
of the Washington On-Line system arm our exclusive property.

Improvements
Wemay from time-to-time improve and modify the programs and procedures associated with the services

we provide you. Our services wvuld then he provided in accordance with any such changes.



Fees
%ou agree to pav us an

Annua S ub i iption Fee of S3S,500
%thih -Ace Ill ivoice to you on the Effective Date of this Subscription Apeement and on each subse
quent anniversar% (Renewal Date).

WCmay. increase the Annual Subscription Fee by notifying you in writing 60 day in advance of the
Effective Date of the increarv'.

Terms of Payment
Our invoices are due and payable within thirtv (30) davs of issue. If payment becomes fIfteen (15)
da'.s past due %%c m2'. suspend vour Access to the Campaign Contribution Tracking Sistem, until Av
receive payment. Please mike %our p2%mcnts to:

Washington On-Line
507 Eighth Street. Southeast
Washington. D.C. 20003

Duration of Agreement
This Subscription Agreemnent covers a period of one wear beginning with the Effective Daue and will
automnatically rcne'% on an annual basis on each successive Renewa Daue.
)ou ma% cancel this Agreemnent by nouifying us In writing at least 90 days prior to the Renewal Date.
Nocu also ha'e the right to cancel this Subscription Agreement as of the Eftive Date of am increase
in our fee,; affecting vou. b'. notifying us in writing thirty (30) days in advance of that date.

Lawful Use
'lou understand that information irc~, in the Campaign Contribution Tracking System has been
copied b%. us from r-ports fied -% *z'f the IF'.deral Election Commission. It is a violation of fedleral law to
sell or uwe informatic , copied from such aeports for the purpose of soliciting contributions from other
than political committees.

Limit of Liability
Ve %%ill make e% er' reasonable effort to ensure that the information we provide you through the Cam-
paign Contribution Tracking System is complete and accurate, but vx~ cannot warrafnt the completeness
or accurac' of an%. information we deliver.
'Ou %% Ill not hold us liable in any i42y for damages arising out of your use of our information. Further.

%ou %kill hold us harmless from any Claim. liability. or damages asserted against us bv others because of.
or in an%. %%a% related to, your use of information %you receive from us.



Complete Agreement
The above terms and conditions and those contained in any signed attachments or appendices. consti-
tute the full and complete Agreement bet%%een you and us regarding access to the Campaign Contrlbu-
tion Tracking System.

An-, change. modification, or waiver of these provisions must be in -writing and signed by an officer of
% shington On-Lane to become a part of this Agreement.

SUBSCRIBF. -Q;A

'T Pcd Name RobeIt JE Dolan
Trite _W V'~--'W f
l)atc Miay Z2., 1986

WASHI9MN ON-UNL.

T'ped Name nah .Nnlu
Title Presidont
D~ate M&y 22- 1296

Subscriber Business Namew Internationa.L Funding Institute
Billing Addresis 2700 VirUinia Aventue, NW Watergate West Su ie 404
Ot% Washington Stae DC -Zip 20037
Atten~tion BbDln-1
Regular Business Telephone(20
('4~rputer (>mmuncat tons Telephone

htcti'%c D~ate May 221. 1986 &,~~",w556



February 27, 1987

Roert Dolan
International Funding Institute, Inlc.

Washington, DC 20037

Dear Bob:

As per our phone conversation of 2/26/87 1 have summarized our
discussion.
Washington On-Line will authorize the International FundingInstitute to reactivate the remaining three months on yoursubscription agreement,, anytime within six months of the abovedate, provided we receive the final quarterly installment of$1,135 by March 13, 1987.

In addition, you are authorized the renew your subscription tothe Campaign Contribution Tracking System at the rate of $4,,000for an additional year. Please feel free to call me with anyquestions you may have.

Sincerely,

Ilka Oberst
General Manager

ICO:me

&7r7X_'_ 7.
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August 31, 1967no$"
On uOns &too"
uuusit um

Sandra Robinson, Esq. s-n
Office of General Counsel oCMW um "o
Federal Elect ion Commiss ion M04

999 Z Street, W.. 6 o o o~ ms

Washington, D.C. 20463 ww'W MN

Re: I4UR 2361 - American Citizens
for Political Action and
Robert E. Dolan, as treasurer

Dear Ms. Robinson:

American Citizens for Political Action (RACPAO)
and Robert B. Dolan, as treasurer, respectfully submit C
this response to the Commission's findings of reason to
bell- in merged MUJR 2361. Attached to this response
are the answers to the questions which accompanied the
reason to believe finding. This response incorporates by
reference the previous arguments made in XURs 2307 on
2346 and reasserts, based on those arguments, that the
Couuuission take no further action and close the file vith
regard to ACPA and Robert E. Dolan, as treasurer. 4r

The July 22, 1987 cover letter to the interrog-
atories states, as a basis for the reason to believe
finding, that "it appears that insufficient information
has been provided to resolve the question of the true
source of the list of names identified in the complaint
as containing pseudonyms found on reports filed with the
Commission.*m While the interrogatories go well beyond
seeking that information, in the spirit of cooperation
ACPA continuE 3 to provide information with the hope that
this matter may be resolved. In specific response to the
question posed, if ACPA solicited a pseudonym as the
complainants allege, the name could have only come from
WOL because ACPA's source codes indicate that the 'salt-
ed" names originate from the WOL service.

As previously stated, ACPA has discontinued the
u-e of the WOL service. The gain from all the mailings



Sondra Robinson, Usq,
Augut 31,* 19"7
Page Two

using the WOL names vas minimal, totaling a net averagegain of $740. These factors, coupled with the signi f -
cant legal defenses previously argued, both statutory and
constitutional, form the basis for ACPA's request that
the Comission take no further action and close the file.
If I can be of any further help, please let me know.

Attachments



RESPONSES TO INTERROGATORI ES
AND REQUEST FOR PRODUCTION

OF DOCUMENTS

l.Q. In your response to the complaint in MUR 2346, you
admit developing and integrating a list of names,
the use of which resulted in pseudonyms from the
Federal Election Commission's (*the Commission")
public record being solicited for contributions.
You identified the Washington-On-Line (OOLO)
service as the source of the names found in the
Commission's public record. State the address and
telephone number of WOL and the name of its prin-
cipal officer and/or representative.

A. Question 1 is premised on an admission that the
American Citizens for Political Action (ACPAI)
developed and integrated a list of names which
resulted in the solicitation of pseudonyms ob-
tained from the Commission. ACPA cannot admit to
the assumption underlying such a premise since it
can only infer that a pseudonym may have been
solicited based on the allegations in this matter.
Those allegations have not been substantiated, but
in the spirit of resolving this matter without
admitting to any violations, ACPA has assumed that
the complainants' allegations are true.

The address and telephone number of WO. and its
representative are:

Washington On-Line (*WOL")
507 Eighth Street, S.E.
Washington, D.C. 20003
(202) 543-9101
Representative: Ilka Oberst

2.Q. Describe the nature of your relationship with WOL.
Identify the ni-mber of contacts with WOL by date,
within the past 18 months, and describe the ser-
vices obtained or shared. Identify all parties
that acted as broker or intermediary in these
transactions.



A. ACPA has no direct relationship with VOL. Howev-
er, Robert Dolan, treasurer of ACPA, is a princi-
pal of the International Funding Institute ('171')
which has a contractual relationship with VOL.
Neither 171 nor ACPA share services with VOL. The
Best Lists, Inc. (*TBLQ) brokered the VOL names to
ACPA. Robert Dolan's contact with VOL was minimal
and incidental relating to matters such as payment
terms.

3.Q. If the basis of your relationship with VOL is
contractual, provide a copy of the contract. if
there is no contract, provide copies of all corre-
spondence which discusses the terms of the rela-
tionship. If there is no written documentation,
describe the terms of all oral agreements.

A. A copy of the contract between 171 and VOL is
attached (Attachment I). As stated, ACPA did not
have a direct relationship with VOL.

4.Q. Provide a copy of all lists of names obtained from
VOL. State the name of all such mailing lists and
the number of names contained on each.

A. The names obtained from VOL are not in the form of
lists. VOL provides access to names by computer.
The names obtained from VOL were eventually put
into list form and those lists are called:

1) Active Republican Donors - 100,000 names

2) Active Democratic Donors - 16,000 names (The
Activ~e Democratic Donors list was never used.)

5000 Other than through a relationship with VOL. de-
scribe how American Citizens for Political Action
(*ACPA") maintains and supplements its own mailing
list.

A. As stated, ACPA did not have a direct relationship
with VOL. The names that ACPA obtained from VOL,
through TBL, comprise a very small percentage of
the total names ACPA uses in its solicitation
efforts. ACPA supplements its own mailing list by
leasing names from mailing list brokers.



6.Q. State how ACPA 's able to distinguish its own list
of names frci z-!ose obtained from outside sources.
Provide cop'es o~f written policies and procedures
which are ; ,; ', -Ie.

A. ACPA identifio: ile names obtained from WOL by
source codes : s'.gned to the lists developed from
the WOL names. -'CPA has no written policies or
procedures with -egard to the identification of
lists.

710Q6 In your response you state that WOIL is the Osole
source* of the *salted* names on the list in ques-
tion .. Describe the method used to make that
determination.

A. ACPA determined that VOL was the sole source of
the *salted* names through the use of source codes
assigned to the lists developed from the names
obtained from VOL.

8.Q. Provide copies of all mailing lists resulting from
an integration of ACPA's mailing list with names
obtained from VOL. State the names of all such
mailing lists and the number of names contained on
each.

A. ACPA did not integrate the names obtained from VOL
with its house f~le or any other mailing list.
(The use of the word *integrate" in the response
to MUR 2346 referred to the process of adapting
names to the ACPA system, and not the mixing or
commingling of the VOL names with non-VOL names.)
All mailing lists that ACPA owns or has access to
have always been segregated from the names ob-
tained from VOL. The names on ACPA's house file
are privileged and are not related to this inves-
tigation in any way. For those reasons, ACPA
refuses to provide such names. However, as stated
previously, the name of the lists that vere made
from the names obtained from VOL are Active Repub-
lican Donors and Active Democratic Donors. The
Active Republican Donor list contains approximate-
ly 100,000 names. The Active Democratic Donor
list contains approximately 16,000 names but the
list was never used.



9.Q. State whether the mailing list(s) referred to in
Questions 1 and/or 8 is the same mailing list(s)
at issue in the complaint in k4UR 2307 and dis-
cussed in your response to that complaint and
respective interrogatories. State how it is dis-
t inguishable.

A. The mailing list referred to in Question 1, i.e.,
Active Republican Donors is the same mailinglTist
referred to in response to MUR 2307.

l0.Q.a) State the name, address and telephone number of
the persons or entities who rented, bought, or
otherwise had access to the mailing list(s) re-
ferred to in Questions I and/or 8.

A.a) in addition to ACPA, on information and belief,
the following entities used the mailing list re-
ferred to in Question 1:

1) The Afghan Mercy Fund
812 Woodland Drive, N.W.
Washington, D.C. 20008
(202) 628-1000

2) American Defense Institute
214 Massachusetts Avenue, N.E.
Box 2497
Washington, D.C. 20013
(202) 544-4704

3) David Livingstone Missionary Foundation
Box 232
Tulsa, Oklahoma '74102
(918) 494-9902

10.Q.b) State the terms and dates of all rental agree-
ments.

A.b) TBL brokered the list in question. Thus, TBIJ
should have the information concerning the terms
-ind dates of the rentals.

10.Q.c Identify all parties that acted as a broker or
intermediary in thes transactions.

A.c) TBL acted as the broker in these transactions.



11.Q. State whether at the time you acquired names from
WOL an inquiry was made as to the source of the
names. If the answer is yes, state the name of
the person making the inquiry, the name of the
person to whom the inquiry was made, and the
answer received to the inquiry.

A. Mr. Dolan does not recall making any inquiries.

12.0. In your responses to interrogatories in MR 2307
you state that you had concerns about the sources
used by WOL to compile lists of names. Describe
the information you acquired which raised those

concerns

A. The responses to MUR 2307 did not state that the
respondent had concerns about the sources used by
WOL to compile the lists of names. As previously
stated, Mr. Dolan used the names with the under-
standing that such use was legally permissible.
When the permissibility of the use of the names
was called into question by the filing of this
complaint, Mr. Dolan ceased the use of the list.

13.Q. In your response to the complaint in MUR 2346 you
admit that you allowed the Afghan Mercy Fund Othe
use" of a mailing list in your possession. State
the name of that list.

A. Active Republican Donors

14.Q. State the meaning of the code BQWX1 found on the
solicitation letters mailed by Anftrican Citizens
for Political Action. State the '!aze(s) these
letters were mailed and the numi~er oif mailings.

A. BQAX1 is a source code representing a mailing
which used the Active Republic Donors list.
BQAXl mailing was a one-time mailing of 9,199
letters. The letters were mailed on January 15,
1987 (the last mailing which used the Active
Republican Donor list).

15.Q. Provide originals or true copies of all docu-
ments, including correspondence, notes, memoran-
da, contracts, invoices, and pamphlets concerning
acquisition of the names on the mailing list, and



the rental, sale or other use of the mailing
list(s) referred to in Qiestions 1 and/or a.

A. To the best knowledge of the respondent, copies
of all pertinent documents relating to the. mail-
ing list referred to in Question 1 are attached
(Attachment II),



Washington On.,Line
Master Service Agreement

We ngoon Ovnjw of shi nD. is pleased to aag_!go thes Mume Agreemeng. Numb~jg

To make this contract as sr htforward as possible, the rsods W. a&,- fanO OsM mean WashingtonOn-line; the words yf and pw mean son, the Subscriber.

Vieagree to provIe von access to our time Sharing comnputer system.
We ill provkle this sem~ to you at one location only: f&' 4 J

You agree to have andable at this location a separate business telephone lin to be used ezciluy for con-nection with compute time sharing systems or fior transmission and recepoo- of computeried informaion.
Ibu agree to pay all charges associated with the installation and use of this telephone Jim-~ You under-stand that you must haow this telephone line for us to provide you access to our system.

Technical AssistanceYou can call us at 2021343-9101 during anma working hours for answers to questions on the use of:h ashington On-Lane system. However. ^e are not responsbefo-n will not provide consultingsew-ices on the use of-equipment you own. or any equipmnent you use.

Maintenance of EquipmentYou understand that your equipment must be %wrkang properly for you to access our system. Maintainingyour equipment-or ary equipment you use-is your responsibility. You are free to obtain service con-tracts from others to maintan your equipmnent and its communications capabilities.



A *~ _____________

Ownership end Czedi
Information %w transmit to you is fo vowr internal use only. %us may not distributse thi inormation to
others exscept to the extnt incidental to the conduct of your business. If your use of this information
include as publication in any form. you will credit Waliao" On-Linea the source.

ANl computer programs. aasefiles, reports we tramai to you, copyrights. and other rights to and
of theI Wafinpon0 On-Li~ne systm we our exclusiv propert.-

Improvements
Smay fro tm-t-tn improve and modify the programs and procedures associated weth the services

%V Provide you. Our services would then be provided in accordance with any such changes.

Fees
You agree to pay us a one-time

Initia Fee of 575000

which wv will! invoicer to you on the Effective Date of this Moae AgFeement. You agree, also to pay an

Annual Acem FRe of 556.00

throughout the life of this Master Agreement. %* will invoice this Fee on the Effective Date of this
Master Agreement and on each subsequent anniversary tAenewal Date).

Wema% Increase the Annual Fee by notifying vou In writing oO days in advance of the Effective Date
of the increase.

Terms of Payment
Our Invoices are due and payable wiithin thirty (30) day's of issue. If pa~ment becomes fifteen (15)
davs past due we mav suspend your access to our system until -At receive payment. Please ',ukc vour
pa%,ments to:

Washington On-L.ane
507 Eighth Street. Southeast
Washington. D.C. Z0003



Duration of Agreement
This Master Agreemenh covers a period of one vear beginning with the Effectve Date and winl auto-
maticallv renew on an annual basis on each successive Renewal Date.

You niv cancel this Agreemnt bv notifying us in wriuing at least 90 days prior to the Renewal Date.
16U also haw, the rigt to cancel this Master Agreement as of the Effective Date of any Increase in our

fee afecingv~u b nod~'ngus in writing thirt (30) dmv in advance of that date.

Limit of Liability
a~ssig make every reasonable effort to ensure that the information %,, provide you through the

Washupo OLine system is complete and accurate. but iwe cannot warrant the copeees or
accuracy of anm informatimon wev deliver.

You Aeill not hokd us liable in an% %,.a% for Jamages irisinx out of your use of our information. Further.
'ou wtill hold us harmless from 4n' 0aim. luabiltt%. or dimAges asserted against us b - others because of.
or in an% wav related to. %our use (if information %ou recile from us.

Complete Agreement
The above terms and conditions and those contained in amn signed attachments or appendices. consit-
tute the full and complete Agmeement between %-ou and us rgarding access to the Washington On-Line
compute time sharig system.

Arm ehange. modification. or waiver of these pro%istons must be in wsriting and signed by an officer of
7,rsigo On-Line.

scSCRJJ~ WASHIN&UrN ON-UNE

Title '--_- - "0 Title Puxg 1 4Adw,
Date Ma" 22 91986f Date MAY 22,1 6

Subscriber Business Name TriirmrtinAl Etmding Tnsrtrea
Billing.4ddress 2700 Virginia Avenue, NW Watergat Wagi Sn~r& £.0&
cit Washinaton State DC .... ZIP 20017
Attention Bob Dolan
Regular Business Telephone i 202 5 7e- 3
Computer Communications Telephone

Efeciv Dte May 22. 1986 Agreement Number 2A6.Effective Due



S ATTACHMENT II

February 27, 1987

Robert Dolan
International Funding Institute, Inc.
2700 Virginia Avenue, N1W Suite 404
Washington, DC 20037

Dear Bob:

As per our phone conversation I have summarized our discussion.
Washington on-Line viii authorize the International FundingInstitute to reactivate the remaining three months on yoursubscription agreement, anytime within six months of the abovedate, provided we receive the final quarterly installment of$1,135 by March 13, 1987.

In addition, you are authorized the renew your subscription tothe Campaign Contribution Tracking System at the rate of $4,000for an Additional year. Please feel free to call me with anyquestici you; ay have.

S inc4z4i7/ 1/I

Ilka"Oberst
General Manager

I CO: me

t 2t1,
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Sandrai Sobinson, &q~.
of fice of feneral Osqmmel
FedAerM I3lgct ion lio

999fe NO~tWVO
Wahingto D.C. 2W3

Dear wo. Nobinsons

This letter comst ituted the rtquest of AftricanCit'sems for Political Adtion (A0)& for-f t Obbcause Conciliatioa Wsumt to11 C*V#RO ll()
The C*ius ion and the Ca.ait m efc
achievd tiaunct iw wlf1tS tri tdi S ndoIwIS the1111 4f PlU be

the how s a ..777777
C9=* -ion vtentt
M65 1673. -since i~~
case Ad because ~&i ~wl ~S W rte
it subaits this r e.................

ACIPA contiims t@r daWhit be& violated the -law
adincorporates by refereft g-lMMts it pro.- Vouslme. in support of it& posit ion. ACA merely a"e&u~

that it obtained as a reslt, of a~ Wit contract With
WOL anid ceased their -me, when it iIrof, the
allegations of illegality, Xyon assuming that WA's fte
of the names constituted a violation, the nms were used
on a very limited basis, Moreover, the serious constitu-
tional questions that loam in this case should be tak*a
into consideration in settling this miatter. In view of
the issues in this case, both ACPA and the FEC would
incur substantial litigation costs.

27r M
=5231g
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Thus, for all these reasons ACPA is willing to
settle this matter but believes it should pay either no
civil penalty or at most, a nominal civil penalty.

I will look forward to hearing from you.
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In the Matter of)

American Citizens for Political)
Action and Robert 2. Dolan,, asn

treasurer ) UR 2361

The Best Lists, Inc.)

Legi-Tech, Inc.

F0I 3AL COOS.'s IMRPORT

On July 14P 1987, the Federal Election Commission

('ommission') found reason to believe the American Citizens for

Political Action ('ACPA') and Robert E. Dolan,, as treasurer; The

Best Lists, Inc. (*Best Lists'); and Legi-Tech, Inc. ('Legi-

Tech*) violated Section 438(a) (4) of the Federal Election

Campaign Act of 1971, as amended (*the Act'), in connection with

solicitations for contributions which were mailed to certain

pseudonyms found in financial disclosure reports filed with the

Commission. on that same date, the Commission merged HURs 2094,

2307 and 2346 with M4UR 2361, and approved interrogatories and

requests for production of documents with respect to each

respondent. Most recent responses to the interrogatories were

received on September 3, 1987. See, MUR 2361 - General Counsel's

Report, signed September 21, 1987. On December 21, 1987, this

office received a request for pre-probable cause conciliation

from counsel for ACPA and Mr. Dolan. Attachment IV.

11. ANALYSIS

Section 438(a) (4) of the Act prohibits the selling of any

information copied from reports and statements filed with the



Comission, and it prohibits any person from using such

information for the purpose of soliciting contributions or for

cmmercial purposes, except the name and address of a political

committee may be used to solicit contributions from such

committee. Section 438(a) (4) also allows political committees to

use up to 10 pseudonyms on each report filed in order to protect

against the illegal use of names and addresses of contributors.

The list of such pseudonyms should be attached to the appropriate

report, but it shall be ~x~~ddfrom the public record.

A review of the r-s'ponses to the interrogatories and request

for documents shows the following events occurred.

On May 22, 19!'1 the International Funding Institute (171"*)

and Robert E. Dolait, as executive vice-president, entered into a

contractual agreement with Legi-Tech's subsidiary, Washington-On-

Line (NWOL'), to obtain its computerized information service.

See, Attachments T(9)-(11) and TT(8)-ClO). VOL has advertised to

the general public that the information it provides comes

directly from the Commission's public record, and its written

contract contains a provision which specifically states the

source of the information. See, Attachment 11(9). Upon

obtaining th, - information from WOL, which included contributors'

names and addresses, Mr. Dolan apparently integrated that

information with the contributor data already maintained in the

IFI computer system. In September or October 1986, Mr. Dolan, on

behalf of IFI, contacted The Rest Lists, Inc., and asked it to

market the combined list, entitled "Active Republican Donors.*
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See# Attachment 111(3)-(4). Best List rented the Active

Republican Donor list to four organizations, including the

American Citizens for Political Action and Robert E. Dolan* in

his capacity as treasurer of that committee. See, Attachments

1(4)-(7)p 111(4)-.(5). The complaints in this matter were filed

as a result of the use of this list.

The responses, therefore, demonstrate that the International

Funding Institute played a key role in the use of the names

obtained from the Comission's public record to solicit

contributions and for commercial purposes.

It appears, therefore, that the IFI violated 2 U.S.C.

S438(a) (4) by using names obtained from the Commission's public

record for commercial purposes,, since Mr. Dolan, as an officer

and agent of IFI, knew the source of the information prior to

using it. Therefore, this Office recommends that the Commission

find reason to believe that the International Funding Institute

violated 2 U.s.c. 5 438(a) (4).

The facts as presented by Mr. Dolan and ACPA in their

written responses to the interrogatories have been confusing with

respect to the involvement of the IPI and ACPA. It is,

therefore, recommended that the Commission authorize this Office

to depose Mr. Dolan to ascertain the facts as they pertain to the

allegations against him, the IFI, and ACPA. Because more

investigation is needed to clarify what occurred, this Office

recommends that the Commission decline to enter into pre-probable

cause conciliation with ACPA and Mr. Dolan, as treasurer, at this

time.
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III* a - --- lowS

1. Decline at this time to enter into conciliation prior to a
finding of probable cause to believe vith the American
Citizens for Political Action and Robert E. Dolan, as
treasurer.

2. Find reason to believe the International Funding Institute
violated 2 U.s.c. 5 438(a) (4).

3. Approve the attached Factual and Legal Analysis,, Request for
Production of Documents and letters.

4. Authorize the attached subpoen# and letter for the
deposition of Robert E. Dolan.!/

Attachments
1. Responses to the interrogatories and request for documents

from ACPA and Mr. Dolan, as treasurer
2. Responses to the interrogatories and request for documents

from Legi-Tech,, Inc.
3. Responses to the interrogatories and request for documents

from The Best Lists,, Inc.
4. Request for pre-probable cause conciliation from ACPA and

Mr. Dolan, as treasurer
5. Letter, Factual and Legal Analysis, and Request for

Production of Documents
6. Letter declining pre-probable cause conciliation
7. Letter and Subpoena

Staff Person: Sandra H. Robinson

*/ This Office is recommending that a Request for the
Production of Documents be sent to Mr. Dolan and the
Internatic-inal Funding Institute at this time,, and that a
deposition of Mr. Dolan should occur after the documents and
response to the reason to believe finding are received, and
counsel designated. At the present time ACPA is represented by
counsel, and it is expected that the IFI will be also. The
deposition of Mr. Dolan will include questions about the IFI and
ACPA. Thus, it would be more appropriate to postpone serving the
subpoena until IFI has had an opportunity to respond.



Bar=3 TH F3DERAL ELECTIOK COIKISS ION

In the Matter of)

Amrican Citizens for Political )MUR 2361
Action and Robert X. Dolan,, as)
treasurer)

21e Best Lists , Inc.

Legi-Nch, Inc.

CERTIFICATION

I, Marjorie W. Umns, Secretary of the Federal

Election Camission, do hereby certify that on April 6,

1988, the C o= iss ion decided by a vote of 6-0 to take

the following actions in MUR 2361:

1. Decline at this time to enter into con-
ciliation prior to a finding of probable
cause to believe with the Amrican
Citizens for Political Action and Robert
3. Dolan, as treasurer.

2. Find reason to believe the international
Funding Institute violated 2 U.S.C.
S 438(a) (4).

3. Approve the Factual and Legal Analysis,
Request for Production of Documents and
letters, as reco=e nded in the General
Counsel's report signed April 1, 1986.

(Continued)
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Pederal ZUeoti~m Om=ssion
Certification for IWR 2361
Aril 6. 1931

Page 2

4. Authorise the subpoena and letter for the
deposition of Robert E. Dolan, as recoe-
mended in the General Counsel's report
signed April 1, 1988.

Coissioners Aikens, Elliott, Josef iak, McDonald,,

McGarry,, and Thomas voted affirmatively for the decision.

Atet

Date Zjore W. Emmns
Sceary of the Conuajsion

Received in the Office of Coiss ion Secretary: Fri.,
Circulated on 48 hour tally basis: Mon.,
Deadline for vote: Wed.#

4-1-88,
4-m4-88,
4-6-88,

3: 46
11:00
11:00

.4 4w za " 1pe



FEDERAL ELECTION COMMISSION
WVASHIW(;TON t)('2O0Ebl April 12,, 1988

Kenneth A. Gross, Esq.
Skaddens Arps, Slate, Meagher &Flom
1440 New York Avenue, N.w.
Washington, D.C. 20005-2107

RE: MUR 2361
American Citizens for
Political Action and
Robert E. Dolan, as
treasurer

Dear Mr. Gross:

On July 22, 1987, you were notified that the Federal
Election Commission found reason to believe that your clients,
American Citizens for Political Action and Robert z. Dolan, as
treasurer, violated 2 U.S.C. 5 438(a) (4). On December 21, 1987,
You submitted a request to enter into conciliation negotiations
prior to a finding of probable cause to believe.

The Commission has considered your request and determined,
because of the need to complete the investigation, to decline at
this time to enter into conciliation prior to a finding of
probable cause to believe.

At such time when the investigation in this matter has been
completed, the Commission will reconsider your request to enter
into conciliation prior to a finding of probable cause to
believe.

if you have any questions, please contact Sandra a.
Robinson, the attorney assigned to this matter, at (202) 376-
82000
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FEDERAL ELECTION COMMISSION
WASHINGCTON. DC 20461 April 12, IM

Robert Z. Dolan
Zxecutive Vice-Pros ident
international Funding institute
2700 Virginia Avenlue, WVv., Suite 404
Washington, D.C. 20037

RE: MUR 2361
International Funding
Institute

Dear Hr. Dolan:

On April 6, 1988, the Federal Election Commission found that
there in reason to believe the International Funding Institute
violated 2 U.S.C. S 438(a) (4), a provision of the Frederal
Election Campaign Act of 1971, as amended (6the ActO). The
ractual and Legal Analysis, which formed a basis for the
Commission's findings is attached for your information.

Under the Act# you have an opportunity to demonstrate that
no action should be taken against the international Funding
Institute, You may submit any factual or legal materials that
you believe are relevant to the Commission's consideration of
this matter. Please submit such materials to the General
Counsel's Office# along with your response to the enclosed
request for documents, within 15 days of your receipt of this
letter.

In the absence of any additional information demonstrating
that no further action should be taken against the international
Funding Institute, the Comission may find probable cause to
believe that a violation has occurred and proceed with
conciliation.

if you are interested in pursuing pr .-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
5 111.18(d). Upon receipt of the request, the OfTe of the
General Counsel will make recommendations to the Commission



Letter to Robert 3. Dolan
Page 2

either proposing an agreement in settlement of the matter or
recommending declining that pro-probable cause conciliation be
pursued. The Office of the General Counsel may recommend that
pro-probable cause conciliation not be entered into at this time
so that it may complete its investigation of the matter.
Further, the Commission wili not entertain requests for pro-
probable cause conciliation after briefs on probable cause have
been mailed to the respondent.

Requests for extensions of time will not be routinely
granted. Requests must be made in vriting at least five days
prior to the due date of the response and specific good cause
must be demonstrated. in addition, the Office of the General
Counsel ordinarily vill not give extensions beyond 20 days.

If you intend to be represented by counsel in this matter,
please advise the Commission by completing the enc.'osed form
stating the name, address, and telephone number of such counsel,
and authorizing such counsel to receive any notifications and
other communications from the Commission.

This matter will remain confidential in accordance vith
2 U.S.C. S5 4379(a) (4) (B) and 4379(a) (12) (A) , unless you notify
the Commission in writing that you wish the matter to be made
public.

For your information, we have attached a brief description
of the Comission's procedures for handling possible violations
of the Act. If you have any questions, please contact
Sandra H. Robinson, the attorney assigned to this matter, at
(202) 376-8200.

Chairman

Enclosures
Factual and Legal Analysis
Procedures
Designation of Counsel Form
Request for Production of Documents



FEDERAL ELDCTIION CSISSION

FACTUAL AND LEGAL ANALYSIS

RESPONDENT: Internastional Funding Institute MUR 2361

Section 438(a) (4) of the Federal Election Campaign Act ot

1971, as amended (*the Act")# provides that any information

copied from the Federal Election Commission's ('ommission')

public record may not be sold or used for commerical purposes, or

for the purpose of soliciting contributions, except that ti' ' name

and address of a political committee may be used to solicit

contributions from that committee. This section further provides

that a political committee may submit up to 10 pseudony~s on each

report filed in order to protect against the illegal use of names

and addresses of contributors and that such list shall be

attached to the appropriate report. The list of pseudonyms will

not, however, be placed on the public record.

In the instant matter, a list owned by the International

Funding Institute ('IFIO), entitled 'Active Republican Donors,*

resulted in pseudonyms from the Commission's public record being

solicited for contributions.

As executive vice-president and agent of the IFI, Robert E.

Dolan contracted with Washington-On-Line, ('WOL'), a subsidiary

of Legi-Tech, Inc., to receive its computerized information

service, called the "Campaign Contribution Tracking System,' in

May 1986. WOL advertises that the source of its information for

that service is the Commission's public record, and its written

contract contains a provision which specifically states the



-o2 a
source of the Information. The contributor names and addresses

obtained from VOL yore apparently integrated with contributor

Information already in the IPI computer system. in September or

October 1986, Mr. Dolan, on behalf of IMe contacted a list

broker, The Best Lists# Inc., to market the combined information,

entitled the *Active Republican Donors* list# to other

organizations. The information on this list included. pseudonyms

found in disclosure reports on file vith the Commission.

Therefore, there is reason to believe the International Funding

institute violated 2 U.s.c. S 438(a) (4) by using names derived

from the Commission's public record for commercial purpose..



In the Matter of)
) UR 2361

TO: Robert E. Dolan
Executive Vice-President
international Funding institute
2700 Virginia Avenue, NW.. Suite 404
Washington* D.C. 20037

in furtherance ot its investigation in the above-captioned

matter, the Federal Election Commission hereby requests that you

produce the documents specified below, in their entirety, for

Inspection and copying at the Office of the General Counsel,

Federal Election Commission, Room 659, 999 E Street, NW.,

Washington* DC 20463, within 15 days of your receipt of this

request* and continue to produce those documents each day

thereafter as may be necessary for counsel for the C oission to

complete their examination and reproduction of those documents.

Clear and legible copies or duplicates of the documents which,

where applicable, show both sides of the documents may be

submitted in lieu of the production of the originals.



in answering this request for production of documents,
furnish all documents and other information, however obtained,
that is in possession of , or otherwise available to you,
including documents and information appearing in your records.

Should you claim a privilege with respect to any documents,
communications, or other items about which information is
requested by the request for production of documents, describe
such items inl sufficient detail to provide justification for the
claim. Each claim of privilege must specify in detail all the
grounds on which it rests.

The following request for production of document, is
continuing in nature so as to require you to file supplementary
responses or amendments during the course of this investigation
if you obtain further or different information prior to or during
the pendency of this matter. Include in any supplemental answers
the date upon which and the mar1ner in which such further or
different information came to your atten,,-on.

DEFINITIONS

For the purpose of these discovery requests, including the
instructions thereto, the terms listed below are defined as
follows:

*You" shall mean the named respondent in this action to whom
th,,ese discovery requests are addressed, including all officers,
employees, agents or attorneys thereof.

*Document' shall mean the original and all non-identical
copies, including drafts, of all papers and records of every type
in your possession, custody, or control, or known by you to
exist. The term document includes, but is not limited to books,
letters, contracts, notes, diaries, log sheets, records of
telephone communications, transcripts, vouchers, accounting
statements, ledgers, checks, money orders or other commercial
paper, telegrams, telexes, pamphlets, circulars, leaflets,
reports, memoranda, correspondence, surveys, tabulations, audio
and video recordings, drawings, photographs, graphs, charts,
diagrams, lists, computer print-outs, and all other writings and
other data compilations from which information can be obtained.

"Identify" wit.h respect to a document shall mean state the
nature or type of document (e.g., 1etter, memorandum' , the date,
if any, ai'pearing thereon, the date on which the document was
prepared, the title -,f the document, the general subject matter
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of the document, the location of the document, the number of
pages comprising the document.

"Identify" with respect to a person shall mean state the
full name, the most recent business and residence addresses and
telephone numbers, the present occupation or position of such
person, the natire of the con~nection or association that person
has to any pai -y in this prozeeding. if the person to be
identified is not a natural person, provide the legal and trade
names, the address and telephone number, and the full names of
both the chief executive officer and the agent designated to
receive service of procesA for such person.

"And* as well as "or" shall be construed disjunctfively or
conjunctively as necessary to bring within the scope of these
interrogatories and requests for the production of documents any
documents and materials which may otherwise be construed to be
out of their scope.



REQUEST FPOR PRODUCTION
OP DOCUMENTS

NOR 2361

You are hereby requested to produce the documents listed
below.

1. The articles of incorporation for the International
Funding Institute and documents which identify the
current members of the board of directors, officers,
and the principal stockholders.

2. Any and all written agreements between the
international Funding Institute and Washington-On-
Line's "Campaign Contribution Tracking System.*

3. Any and all correspondence including, but not limited
to, letters, memoranda, notes, proposals, or other
documents, pertaining to the business transaction(s)
between the International Funding Institute and
Was~kngton-On-Linels 'Campaign Contribution Tracking
Systeb,

4. Any and all documents pertaining to fees charged for
the services received by the International Funding
Institute from Washington-On-Line's "Campaign
Contribution Tracking System,' including, but not
limited to, billing statements, receipts, cancelled
checks, and other correspondence.

5. Any and all documents pertaining to business
transactions and other activities between the
International Funding institute and the American
Citizens for Political Action with respect to sharing
contributor names and addresses.

6. Any and all written agreements between the
International Funding institute and The Best Lists,
Inc.

7. Any and all correspondence including, but not limited
to, letters, memorandum, notes, proposals, receipts,
cancelled checks, or other documents, pertaining to the
business transaction(s) between the International
Funding Tnsti-;tute and The Best Lists, Inc.
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202) 371- 7000

April 21, 1988

Sandra Robinson, Esq
Federal Election Commission
Office of General Counsel
999 E Street, N.W.
Washington, D.C. 20463

Re: MUR 2361

Dear Ms. Robinson:

Enclosed is a designation of
International Funding institute, Inc.
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counsel form of

Thank you for your attention to this matter.

'TI
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Enclosure



OW orT OF or

-M --23
3 w I .3 Kenneth A-. Gross

LminnS:Skadden. Aro, SlAte,
Meagher & Flom
14 40 -New York Avenue. 11,w.
Washington, D.C. 20005-2107

?ULIUOU:(2021 3j71-7000

The above-named idividual is hereby designated as my

counsel and is authorized to receive any notifications and other

communications from the Co-isuion and to act on my behalf before

the Commission.

April_20,_1988________________
Date Signature

R3SPOU IS HAME: Robert E. Dolan

ac~rns:2700 Virginia Avenue, N.W.
Suite 404

Washington, D.C. 20037

BONN PHlum: __________

BUS lES PeOU: 0 77~2
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SKADOEN. ARPajXinr9Wp1JuspeWCPt & FLOM
1440 NEW YORK AVENUE, N.W.

WASHINGTON, D.C. &0005-107

f 008 371- 7000

April 26, 1986

HAND DELIVERY

Lawrence M. Noble, sq.
General Counsel.
Office of General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Re: MIR 2 361

Dear Mr. Noble:

am NAM son

wsn* "ii.tm am0
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DIN0a 2t 00
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Oil -S G-3 M65-3000

We have been retained to represent the Interna-
tional Funding institute (0IF!'). On April 18, 1988, IF!
received a reason to believe notice and requests for
documents.

IFI requests a ten day extension of time toprovide sufficient time to locate the requested documents
and to prepare a reply, Since some of the documents arenot readily available, this additional time is needed.

ter.
Thank you for your consideration of this mat-

A,

uto



FEDERAL ELECTION COMMISSIONOw ASHINGTN, DC 2I)4bi my 2, 3986

Mg. Kenneth A. Gross# 8squire
Skaddent &cps# Slate# Meagher r lon
1440 Now York Avenue* U.N.
washington., D.C. 20005-2107

Re: MUR 2361
international Funding

institute

Dear Kr. Gross:

This is in response to your letter dated April 26, 198,
which we received on April 26, 1988, requesting an extension of
10 days to respond to the request for production of documaents.
After considering the circumstances presented in your letter, I
have granted the requested extension. Accordingly, your response
is due by the close of business on Kay 13# 1988.

if you have any questions, please contact Sandra a.
Sobinsone the attorney assigned to this matter, at (202) 376-
9200.
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SKADOEN. ARPS. SLATE. MEAGHER & FLOM
1440 NEW YORK AVENUE, N.W.
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CW-Af u1? gem5
General1 Counsel 34Of
Federal Election Commission is fwo."W CWMne ce &
999 2 Street, N.W. .- me"M,
Washington, D.C. 20463 OH-0-3-8asue.
Attn: Sandra Robinson, Esq.

Re: MUR 2361
international Funding Institute, Inc.

Dear Hr. Noble:

This letter is in response to the Federal Elec-
tion Commission's (*FEC or the 'Commission') finding of
reason to believe that the international Funding Insti
tute, Inc. ("IF10) violated 2 U.S.C. 5 438(a)(4?).At-
tached to this response are responses to the Commission's
request for documents. o .

IFI, a Virginia corporation, contracted with
Washington On-Line (*WOL") for computer services which -o
provided the names and addresses of contributors. IF!
denies, however, that the contract it entered into with
WOL contained a provision which stated that the source of
the information was from the Commission's public record.§
IFI merely put the names in a form that made it suitable N
for brokering. '

For the same reasons set forth in the responses
of American Citizens for Political Action (OACPAO), IF!
believes it did not violate the law. it is inconceivable
that IFI is subject to punitive action for using names of
individuals which are in the public domain. Particularly
when there is little doubt that those contributors were
aware t.it their names would be disclosed, as a matter of
law, on the public record. Even if such conduct consti-
tutes a technical violation of the law, there are several
mitigating factors that the Commission should take into
consideration in assessing this matter.



Lawrence 14. Noble,, Esq.
May 13, 1988
Page TWO

1. IF! ceased the alleged conduct as soon as
the use of the names vere called into ques-
tion.

2. IF! made very limited use of the names.
(Those mailings vere described in ACPA's
response.)

3. IF! suffered financial losses as result of
the WOL contract.

4. IF! obtained a formal written legal opinirn
from a major law firm (not the firm pres-
ently representing IFI) which assured it of
the legality of its conduct. Based on that
opinion, IF! undertook the activity in
question.

5. 1 has fully cooperated in this i;nvestiz-i-
tion.

6. If the Commission decides to p;..z--e this
matter further, IF! requests pre-probable
cause conciliation.

Since IF! used the WOL names on a limited ba-
sis, incurred a substantial loss after expenses, and
voluntarily discontinued the uee of list, it urges the
Commission to take no further action against it. Alter-
natively, if the Commission intends to pursue this matter
further, IFI requests that it enter into pre-probable
cause conciliation pursuant to 11 C.F.R. 5 111.18(d).

Sincgrely,

Attachments



R%5"pgSET QUT FOR DOCW'EENT

Attached are responses to the Commission's

request for documents. To the best of knowledge of the

respondent, the documents provided are all the available

documents which relate to the requested information.
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Response to Request 1.

Articles of incorporation for the InternationalPw'h
ing institute.

Presently, Robert S. Dolan is the sole director#
officer and stockholder of the InternatiolFulg
Institute.

original incorporation documents attached.
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w

ARTICLES OF INCORPORATION

or

INTERNATIONAL FUNDING INSTITUTE, INC,

hereby associate ' 5)rm a stcc>. corra 'on %i- :r

the provisions of Chapter 1 of Title 13.1 of the Code of Virginia

and to that end set forth the following:

(a) The name of the corporation is ACA

FUNDING INSTITUTE, INC.

(b) The purnose or p>urposes for which the cor-poration

is or;an :z=: tre t,. azj~e ; zrae .n'eLr

and conduct any and all branches and phases of the bus. ness of

&urnishi~r and Performing politicaiL and mana~erial advisory an-

consulting services, facilities and assistance of all kinds; to

enigage in and conduct any and all phases of the business of fund

raising, by or through advertising, public relations, promotion,

marketing, publishing, research and consulting, for the promotion

;on~ Ct a n %Jc-er a te t he z~S n eti'i>: s s- 13

o th er za:- : a yr ta nnr, ri~ -~ ~r .:e s u c *t he n se s-seS

a r tz: n~e e- :



on behalf of the United States Government and its agencies, or any

p'~r ~, utlic or prlvate., corporationas arnJ otz-.' r busirnesr

entities, and the investment and business communities.

(C) The ag-regate number of shares which the corpo-

ration zralhave authirlitv to issue and the par value per share

ai follOWS:

CLASSd NUMBER PAR VALUE PER SHARE
AND SERIES OJF SHARES OR tIO PAR VALUE

S30 7.4110r 0 o Par Va2.ue

(d) The post office adaress of the initial registered

office of the corporation shall be 1413 East Abingdon Street,

Y. Aan-Ir I J n § i~ nh rae e

:;r.ez re.-istere ' :::"fze is loae s %i-Y of Alexa-iria.

7he .-am f I'ts reg-is:-2red ag-ent is David Hendry, who is a

resident of Virginia and who is a director of the corporation,

and whose business office is the same as the registered office

0- the :-orporation.

(e) The n-.rnber of director^..s constituting the initial

iSar zf4 ar"& the n~ames Ad adresses of "-he : er-

re or

~v~c r-*. ~I3A~in:~zr.3tr. :, ui te



Robert E. Dolan 140 Little Falls Road, Suite 212-A
ra,.1s Church, Virginia 22046

Dated: April 11, 1986

Ann-e L. Kreame-
13,25 Vermo&nt Avenue, N.W.
Washington, D.C. 20005

Incorporator



Respons* to Request 2.

Written agreement betveen the international Funding
Institute and Washington On-Line.

Document Attached



2

Washington On-bLine
Master Service Agreement

Washington On-Line. of Washington. DC is pleased to en tw bis Mautm Agm nt. nmbq,
286 .Ath 40S. D&L L.ipi ,E:q-,.-

(Subscriber) harving an Effectivr)ate

To -nike this contract is straightfor-Aard as possible. the %tordu utr, aL aw and sw. mean Washington
On-Line. the mrds -w. ind pvwx. mean wou, the Subscriber.

Basic Service
We agree to provide: ou access to owr timve sAring compwir iwem.

We. -AilI pro%ide this set' ace to %ou ay one locatioyn onl% ~i.7~~

16%; agree to hale jaallbke at this location a separate business telephone lane to be used ecclusii-ely for con-
nection %% ith comnput time shi ng systems or for transmission and rception of computetized information.

Vuo agree to pa% all charges woctvated %ith the installation and use of this telephone line. )6ou under-
sv31d that %ou must hatec this tclephone line for us to pro~ide %ou access to our system.

Technical Assistance
10ucan call us it 202'543-9101 during normal w~orking hours for answers to questions on the use of

V-c %%,.i:non On-Line s%,wem. Htweccr. %%c are not responsible for-and wiill not provide consulting
acsor the use of-c,;i pmnt %oa o-.% n. or ian% e -_;,mc.t %OU use.

Maintenance of Equipment
lou understand thit your equirament must be %4orking properly for ou to access our system. Maintaining
your equipment-or any equip#rrent you use-is your respnsibiliry. You are free to obtain service con-
tracts from Others to Maintain your equipment and its communications crapabilities.



Ownership and Credit
Infurriin i~e trsnsmit to you is for your internal use ont%. Iiou may not distribute this information to
others except to the extent incidentail to the conduct of your business. If youw use of this information
inc ludes its publiCation in any form. wou will credit Washington On-Une as the souirce.

All computer programs. ditabase files, reports %ve transmit to %ou. Cop%rights. and other rights to and
of the WaJ;hington On-Line s'stcm ire *ur eC\lusIe properttv

Improvernuhnts
%%c -a ,.-rn :mmc-o-time :rpro~e £rJ! mod;l . p n s id procedures associated %%ith the services

.e;'.de %ou. Our ser% ices %"ould then be pronidcd in .accordince 'Aith an'v such chingrs.

Fees
0 'iNou i~~cto P3% us a one-time

Initial Fee or S750.00

m.-hich %ve %-ill inwice to wit on the Effective Date of thvis %taster Agreement. You *Fee also to pay an

Annual Access Fee of SSOO.OO

' C Of this \1j - c~emcnt 'sWM 'n~owr. th*k Fee on the Effectt~e Dite of this
\ls.c ~r Azce-mct and un e' sub~sequent Annm'.er-.ar\ IRcncNal Date).

\\e ri.j r.rcs the Annual Fee b\ rnotf.Ning %ou in m'itung 60 Ji~s !n Ad'ance of the Fffectt'e Date

Termns of Pa\ m-ent
(.~'n~ CSire due anid pa%34L-- ;:n thirt% 0i dx~s of issue If pja%ment becomes fifteen (15)

pdi, ;'., xc N'e r'. su~pc-J %our sjcc's to our s'.,tern uit. "%e rccco-e ps'.me-c Pleiase mike %vur

\V~shangtn On-Liec
507" Eighth Street. Southeist
Wshington. DC 20003



16

Duration of Agreement
% Sijtcr A~cm~n .uAcrs a period of one %eat bc- % 'r' th the Effective Date and %60i auto-

mjrsca1t' rence" on ani annual basis on each succeso'e Rcne%%3I Date.

)-umiN cinrcelt hiF kgreement bv notifying us in unini it teist 90 days prior to the RenI3 Date.
)4m iko hjz'c the fight to V3VnCI this %faster .4greement i' -it the Effective Date of anv iflctC3sC in our

~~~~~h wu~t~ 'ut~ Noring us in viriting thin' , ii Jj\, *tn jd'jnce of chat date-

Limit of Liability
%\ til nijmke cier\ rea1sonibie effort to ensure that the :nformiarion vtc pro%de you through the

\%ishinz.ton Un-Line s'stm s, ,ijActc nd accurite. 1%c j' nnot %%arrant the completeness or

Nou %,P nmt h~ij us 'iiht' in in% %\j\ tot ji~e~ j- k u'e ot our inftormacton. Furthcr.

2 c.',,n) i .!ir Ja'ablllt' c nd 4nt U% b% ocher% bC .aC

in\. u,%c tot titirflistiofl .uu

Complete Agreement
Fhc ai,c i rj~n nd chosc Luncnc1r4 r7 ,- '& ttachnrts or appendices. consti-

:utc the fuii inj ;urnpkc kgreemtcnit bcucen 'ou and -, -r-prdirw aiixss to the Wishington On-Line

LOMrPUMe rime sharing %stem.

Am chir,,ze )da~ r \%3'er Of these Prr'x k ,,tr.z ind signed b%. an officer of

Wjshington Or'-Line

r~ c

),cc'

\\~'i\ I~\ON-LNE

T.I \irtic _K nv .rh C_ Handler

*re i.Afia

.\ A .ft-____4

V- b _e - -e- -- es .~~~~V -z -- a2 . Av.J.enu-It.'VC ~------- - _________-

Effecti,.c Dice May 22. 1986 - remnNmerRiAorcemcrit, Numbcr - IRfib



Response to Request 3.

Correspondence between the international Funding
institute and Washington On-Line.

Documents Attached



Q" - ATTACMM 1

February 27, 1967

Robet Dolan
International Funding Institute, Inc.
2700 Virginia Avenue, MW Suite 404
Washington,, DC 20037

Dear Bob:

As per our phone conversation I have sumarized our discussion.
Washington On-Line viii authorize the International FundingInstitute to reactivate the remaining three moniths on yoursubscript ion agreement, anytime within six months of the abovedate,, provided ye receive the f inal quarterly irintallment of$1,135 by March 13, 1967.

In addition,, you are authorized the renew your subscription tothe Campaign contribution Tracking System at the rate of $4,000for an jdditional year. Please feel free to call ne with anyquest ic;s you;l iay have.

Ilgav oberst
General Manager

ICO:me

I

1 010



EqCr69t- Street SCN ), Os UJQosMon. D(:

December 1, 1986

Robert Dolan
Executive Vice President
International ?widinq Institute, Inc.2700 Virginia Avenue, NN
Suite 404
Washington, DC 20037

Dear Bob:

Your account with Washington OngLine -:1 Past due as follows:
Over 60 -$1,135.00

Over 90 - $ 585.00

Total Past Due $1700

Current - $l,,l35.c)O}.. -P
Total Due -$2,855.00

l 7
I 'ye enclosed copies of the delinquent invoices so they maybe proc.eSoo quickly. In addition I have enclosed theinvoice for the third installment of your quarterly paymentplan.

We would appreciate payment in full by December is, 1986.Your prompt payment will ensure your continued accessibilityto our service.

Pleas4 do no he itate to contact me with any questions youmay 4 hve req I ng this matter.

Si#/e l/

T fka Oberst '
Generali Manager

ICO:me
enc.



December 1, 1986

Robert Dolan
Executive Vice President
International Funding Institute, Inc.
2700 Virginia Avenue, NW
S41i te 404
Washington, DC 20037

INVOICE

CAPAIGN ONRIBUTIN TRACKING SYSTEM SUBSCRIPTION AGREEMENT
QUARTERLY SUBSCRIPTION FEE ---------------1,000o.00

IAMLE EM
TO K WPPIED TO ANIWAL SSCRITON FEE ONLY -
PERCENT (Gt) six

TOTAL------------------------------$0.00

SERVICE CHARGE

FOR QUARTERLY PAYMENT OPTION -7.5%

TOTAL------------------------------- $75.00

TERMS OF-PAYMENT

DUE AND PAYABLE WITHIN FIFTEEN (15) DAYS OF ISSUE

CURRENT

$1,135



September 11, 1986

Robert Dolan
Executive Vice President
International Funding Institute Inc.
2700 Virginia Avenue, NW
Suite 404
Washington, DC 20037

INVOICE
------------------------------------------------

CAMPAIGN NTIBUTIO)N TagKIr SYSTEM SUBSCRIPTION AGREMENT
QUARTERLY SUBSCRIPTION FEE --------------$1000.00

TAXABLE ITEMS

TO BE APPLIED TO ANNUAL SUBSCRIPTION ;EE ONLY - 6
TOTAL------------------------------------- 

$60.00

SERVICE CHARGE

FOR QUARTERLY PAYMENT OPTION -7.50,

TOTAL---------------------------------- 
$7500

TERMS OF PAYMENT

4_'E 4IN PAYABLE WITHIN THIRTY (30) DATS OF ISSUE

CU.RRENT

$1, 135.00
O VER 60

$585.00

TOTAL DUE

$1,720.00

*I*
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June 2, 1986

Robert Dolan
Executive Vice President
International Funding Institute Inc.
2700 Virginia Avenue NW Suite 404
Washington, DC 20037

INVOICE

MASTER--SERVICE AGREEMENT

INITIAL FEE ------------------------- $750.00

CAMPAIGN CONTRIBUTION TRACKING- SYSTEM SUBSCRIPTION AGREEMENT

QUARTERLY SUBSCRIPTION FEE--------------1i,000.00

T ALEITEM

TO BE APPLIED TO ANNUAL SUBSCRIPTION FEE ONLY - SIX
PERCENT (6%)

TOTAL ------------------------------ 600

SERVICE CHARGE

FOR QUARTERLY PAYMENT OPTION -7.5 0

TOTAL------------------------------- S50

ERM; S OF PAYTMENT

DUE AND PAYABLE WITHIN THIRTY (30) DAYTS OF ISSUE

7CTAkL DUE

$1,885.00

4 0



Subscriber Newvsletter
September 1986

Boolean Logic: More than a hundred vears agzo, an Englishman named (;eorge
The asi ofBoole dev ised a mathematical sNtrm in wh1ich all variables haveC a -aue

Key zvord Sea rching loeic. Boolean lo'c isno%~ %%dcl%' used in .' -orpurer programming and
forms the basis of the kev%-.ord search ca3pabilitis in our Bill Text
1'racking System.

- ~Boolean loc saes vou time when conducting seches. 'lou
can, for example. produce a biroad ovrview of legslation in which Mo
or more subjct areac -ser!ap bv s implv rvp~nz the %vrds and separat-
n~ them with spa--e'- I ir nsa.it vou s"ish to stud%, the interrela-

tionship of agriculture and uxes. tNxpc 'agriculture taxes' 16u can use
-' up to 80 characters, to search all bilks introduced in the W$th Congress.

Boolean lo.Lic also allows- vou to conduct numerous searches
simultaneously. There& no need to conduct separate searches for all
bils mentioning agriculture and all bis mentmonng taxes. for example
B-- typing in both subtcti areas joined bv a plus sign. such as
agriculture + taxes. %mu have quick acceSS to all bills mentioning either

topic.

If vou are interested in a heavl i legislatedi subjett. you can nag-
rosA the amount of information displaved to a more manageable level
h% directing the systm to exclude entire subcategories. Tvpe in the
ari ot interest and the information vou %a ish to exclude- divding them,

it h a dash. If. for example. vou rvpe in *agrnculture-taxes' the svvter
% ' j s,J *J. on tijr~: r.arit..ulture but '% ill autv-

A~ relatcd tei:,~ie truncation i-is %ou ,onductc sn moure
2iJ~~z'\\t~r~r ~ve :hiritht m1'_+' b'v

~a~.i'r~ l a L.~.~a-, trie piuriL ('piv
rol)! J1 "k'eLl i T~pinv' ZtA'r- "ill produce all bil-

JIttMIt' . ' OC a:i-i 2LJ"( Fcie A .> or \ers\ -pccjifwc sear h

)NeJ :el . 4' r\ is t! t ,T) W~~~ture and U\Ces hL11



Ien t-ederi 1-lct on ( niniiw 0.. F'C ourJ lavw to
Campaign ~ publtd% djsose tEli Canipaij:1 ;inani-C fcI or1s filed 0%. candidate

Contributions: committees and political 2ction comrmittee%. Vorking direcdiv with the

Witere does all this FFC finani.xpoe%.t c indoult Acnu~ig as of dpaper-

infirm7ation ~omehCn filing oc-tns and the ,ncxpcr:~eco man-, fuler- c~cea anerai

from? flO'A of icvn%i-ttflhlN filed reponsi Our (~iampaign (.o)ntnhuaon iracking
Systemn takc-s the hiss!e ow (if ~.t~rrgcontribuition intormation. let-
tin,," vou ' n.cnrtratc on anlR'is.

Our extensiv'e experience his heiped us dnvelop a ,\-,tem for
providing reiiable and prompt access to contrihution information. even
during peak periods. Man\- subscribers hawe asked how we gather and
orrac n s information The cot p,!cx process be 'nns -%ith the camn-

paizn finance reports fied m:h~e- FEC. The FEC sends these reports
to a lab zo De converted into mWr:m\asnhingion On-Line receives
duplicates of this film on Miondav, Tursdzv. and Thursday mornings.
the same time the microfilm is deitvrcj to the FEC. [During a normal
%k Cek. v, c receive an 3Verage Of 5W)~ pares, during peak periods, the

'The nm~ sWe is snrir~z tnt r-por-.s. Our conrmnutions speccabsts
siCiN tl"C re 2j Crllet!v rT.a,;OF, Irrm. :r,_ SUMMar\c page Of
CAC~l :rnU1 (oUt computer. Ente-rr'.-, kummnary pac fir assure-s that sutb-
scrin~crs hase tme tastest poss:t".e aLess tr tne esseni information
contained in eachi report.

P-.ce-o'. : -'e " N rr\ s: RcC3use rf the
imrinNc \(aime C-4 -- ri' \A,- !i!e i -.!Csvierji Kcvnuncfling

7 ftirm tO prOCeSS erie %cteduies, cetiiingc rece;vts anid disbursemnents.
W!use a simplie fiani s\-stcr to communmcate crci~i %%ith the

krspinc'ning stfari nd :rl -snee.. tnc~r 'Aork Aaon.- \c rnther stream-
iifl;c tntc vtMO4.C5S i\ CT) C'.''inuttons rn.cm tnec 5,are indai id-

61 , sjmr cas. a-,i p~r, 2 PT. Toil Cenu c trorm the same
ino,%sota!l it ensure acQ u~~'j- complereness. %,,, include all con-

S- , -7

J'.. ~ .. ~ . > s r r~en AS

C"'"

3':
''''.
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How We Gather
and Organize
Campaign
Contribution
Information



Cosponsors:0
Infiwm~ation Available
in a Variety of Forms

Congressional
Candidate
Primaries and
Runoffs

Imagine that %you Are A hus'. lohkist trying to get an important
bill passed. Because cosponsors can often determine a bill's fate, you
urge potential supporters to cosponsor the bill. And because members
can join in cosponsorship at nearly any stage of a bilrs existence, you
continue *xiur efforts .I !sing our Congressional Bill Tracking System
is an eass' way to find out ho,% -.rur work has affected the bills
cosponlsorsh ip.

D uring Bill Tracking's development. we learnedin a survey that
you consider cosponsorship information crucial and that you want the
information available I a variety of forms. We therefore devoted an
eintire option to cosponsorship and designed the program so that you
could focus on either bdis or members.

Most simply. we list cosponsors alphabetically. Enter any bill
number or Bill-File to revew all current cosponsors. 'iou can also track
cosponsors by, the date they wre addedwtoor removed from a bill.

Or, concentrate on the individual members. By entering the
riaMl of anv member. vou can exaimine the member's cosponsorship
history during the 914th Congress. The sys-tem %Ill use the short titles
to list all bills that the member has cosponsored.

Primarie's for Cnzrssional candi'date-s will be held on the
tvihom ing dates:

September 16:

September 20:
September . 7:

\4,1as sac huserts
Washington
H3'% All
I imisiana

If necessarv. runoffs A ~&11 he held on the foliomwic dates:

September 'U ~~ . jm

W~ashin; L-i On-I ine

WnSHINGTON ON*LINE

Fi,:h!h ",,trct. Wir, , -7 r! ;

0* 100



Response to Request 4.

Documents pertaining to fees charged for the services
received by the International Funding institute from
Washington On-Line.

Documents Attached
See Response to Request 3.

00
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Responae to Request 5.

Documents pertaining to busfnes t57,1 0 t t4* staInternational Funding Institute and Ameirican C~~a
for Political Action.

There are no such documents.





Rense- to Request 7.
Correpsondence, including letters memorandum, notes..proposss receipts, cancelled checks, pertaining tobusin~ess transactions between the International Fund-ing Institute and The Best Lists, Inc.
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FEDERAL ELECTION COMMISSION

May 20, 1988

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Kenneth A. Gross, Esq.
Skadden, Arps, Slate, Meagher &Flom
1440 New lork Avenue, N.W.
Washington, D.C. 20005-2107

RE: MUR 2361

Dear Mr. Gross:

On July 22, 1987, you were notified that the Federal
Election Commission ("Commission") found reason to believe that

/ your clients, American Citizens for Political Action and
Robert E. Dolan, as treasurer, violated 2 U.S.C. S 438(a) (4), a

CN provision of the Federal Election Campaign Act of 1971, as
amended. On April 12, 1988, your client, the International
Funding Institute, Inc., was notified that the Commission had
found reason to believe the International Fundfng Institute,
Inc., violated 2 U.S.C. S 438(a) (4).

Pursuant to its investigation of this matter, the Commission
has issued the attached subpoena requiring your client, Robert E.
Dolan, to appear and give sworn testimony on the above referenced
matter, which will assist the Commission in carrying out its
statutory duty of supervising compliance with the Federal
Election Campaign Act of 1971, as amended.

Pursuant to 11 C.F.R. j 111.14, a witness summoned by the
Commission shall be paid $30.00 plus mileage at the rate of
21 cents per mile. Your client will be given a check for the
witness fee and mileage at the time of the deposition.

Please confirm the scheduled appearance with Sandra H.
Robinson within two days of your receipt of this notification.



1q0
Kenneth A. Gross, Esq.
Page 2

If you have any questions, please direct them to Sandra H.
Robinson, the attorney handling this matter, at (202) 376-8200.

- General Counsel

Enclosure
Subpoena

'M



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 2361

SUBPOENA

To: Robert 'E. Dolan

Pursuant to 2'_ U.S.C. § 437d(a) (3), and in furtherance of its

investigation in the above-captioned matter, the Federal Election

Commission hereby subpoenas you to appear for deposition with

regard to MUR 2361. Notice is hereby given that the deposition

is to be taken on June 15, 1988 . in Room 657 at 999 E

Street, N.W., Washington, D.C., beginning at 10:00 a.m. and

continuing each day thereafter as necessary.

WHEREFORE, the Chairman of the Federal Election Commission

N has hereunto set his hand at Washington, D.C., this

day of 1988.

Fnhoas J . Joseficik, Chirman
rederal Election Commission

ATTEST:

Secret yto the Commission
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in the Matter of)

American Citizens for Political Action )
and Robert S. Dolan, as treasurer)

The Rest Lists, Inc. ) UR 2361

Legi-Tech, Inc.

international Funding Institute, Inc. )

GENERAL COUNSEL' B REPORT

on April 6, 1988, the Federal Election Commission ("Comission")

found reason to believe the International Funding Institute (*IFI")

violated 2 U.S.c. 5 438(a)(4) in connection with solicitations for

contributions which were sailed to certain pseudonyms found in

financial disclosure reports on file with the Commission. It appeared

that the Ill used names obtained from the Comission's public record

for commercial purposes. To further the investigation of this matter,

on that same date the Commission authorized a subpoena for the

deposition of Robert E. Dolan, a principal at the IFI. 1 The

de~position vas to follow the receipt of the IFI's reply to the reason

to believe finding and the request for production of documents, which

were also approved by the Commission on April 6v 1988.

1. on that same date the Commission declined at this time to enter into
pro-probable cause conciliation with American Citizens for Political
Action and Robert E. Dolan, as treasurer.
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The I71 designated counsel and requested an extension of time to

respond to the notification and request for documents. A response was

submitted on May 13, 1988. Respondent provided copies of requested

documents and also requested pre-probable cause conciliation, if the

Commission determined to pursue this matter.

II. ANALYSIS

As noted, Robert E. Dolan is a respondent in this matter in his

capacity as treasurer of American Citizens for Political Action

("ACPA"). Responses from the 171, Mr. Dolan and ACPA have been

confusing as to the facts surrounding the use of the pseudonyms found

on the Commission's public record. The IFI was asked to submit

documents and not to respond to interrogatories, as it was deemed

-~approp'iate to reserve any questions for the deposition. There

remains some discrepancy in the information presented by the 171 and

the information presented by Legi-Tech, Inc., another respondent in

this matter. Staff is reviewing the evidence presented by all of the

respondents in this matter to establish the sequence of events which

resulted in the alleged use of the pseudonyms for solicitation and

commercial purposes. It appears that Mr. Dolan, the 171, and ACPA are

central participants in these events. The previously approved

deposition of Mr. Dolan will be instrumental in establishing the facts

in this matter. Notification of this deposition was mailed to Mr.

Dolan's attorney on May 20, 1988. Therefore, this Office recommends

that the Commission decline to enter into conciliation prior to a

finding probable cause to believe with the 171 at this time.

Following the deposition of Mr. Dolan, a reconsideration of the

request for pre-probable cause conciliation may be appropriate.



-.3-

Ill. RECCOPMEWDATIO011

1. Decline at this time to enter into conciliation prior to a
finding of probable cause to believe with the International Funding
institute.

Date

Atrtachuents
1. Response and request for conciliation
2. Letter

2. A nrnV& Vha AttAe-h&A 1 **qav 0

'Velz //Z
wrence M. Nob2* 6001,

General Counsel



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

American Citizens for Political Action
and Robert E. Dolan, as treasurer

The Best Lists, Inc.

Legi-Tech, Inc.

International Funding Institute, Inc.

MUR 2361

CERTIFICATION

I. Marjorie W. Emmons, Secretary of the Federal

Election Commission, do hereby certify that on June 6,

1988, the Commission decided by a ',-,te of 5-0 to take

the following actions in MUR 2361:

1. Decline at this time to enter into conciliation
prior to a finding of probable cause to believe
with the International Funding Institute.

2. Approve the letter as recommended in the General
Counsel's Report signed June 1, 1989.

Commissioners Aikens, Elliott, Josefiak, McDonald, and

Thomas voted affirmatively for the decision;

Commissioner McGarry did not cast a vote.

Attest:

Date UMarjocie W. Emnmons
Secretary of the Commission

Received in the Office of the Commission Secretary:wed., 5-1-88, 12:13
Circulated on 48 hour t2>basiAs: Thurs., 5-2-88, 11:,>-
Deadline for vote: Mon., 6-6-88,i:'

mwlkbui I . . - AN,-
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FEDERAL ELECTION COMMISSION
WASHINCTON DC 204bi June 10, 1988

Robert a. Dolan, esquire
2700 Virginia Avenue, N.V., Suite 404
Washington, D.C. 20037

RE: MUR 2361
International Funding
Institute, Inc.

Dear Mr. Dolan:

on April 12, 1988, your counsel was notified that the Federal
Election Commission found reason to believe that the international
Funding Institute, violated 2 U.S.C. 5 438(a)(4). on May 13,
1988, your counsel submitted a request to enter into contciliation
negotiations prior to a finding of probable caure to believe.

The Commission has considered the request and determined,
because of the need to complete the investigation, to decline at
this time to enter into conciliation prior to a finding of
probable cause to believe.

At such time when the Investigation in this matter has been
completed, the Commission will reconsider the request to enter
into conciliation prior to a finding of probable cause to believe.

If you have any q'4estions please contact Sandra H. Robinson,
the attorney assigned to this matter, at (202) 376-8200.

Since z dPO

General Counsel

cc-, Robert E. Dolan, Esq.
1612 K Street, N.W., Suite 206
Washington, D.C. 20006



ffrV ~l "ma" 3O

TELEX 904343

SAAXSLAW *AS"a

TIELECCOPiC
ZOE' 393 5760

SKADDEN. ARPS. SLAT E. MEAGHER & FLO bb N -7 PH1 4:53
f-440 NEW Y0VAK AVENUE, N.W.

"A- I NG0 . N. 0. C. 20 00 5,2107

202 3-

EW Tts6wo NOR "~

" 736 3000

"o"W. KA3SACMifys obo

WILMNGO0.0(~ma so@*~
,3011661 300o

300 SOUTHe GA100 AVEN UE
LOS AftGELCAL#"00Ae'.. 90071

333 '1ST OCgAR o*1c
CHCAGO. kkiH0IS WC

lei 40? 0ovo

is rL0Q0 "'"A CtINL GUILIIG

14#%A1'0 au., TOATO t05$,.
0'. -M 3 SO 350

BY HAND

Lawrence M. Nible, T. s -.
General Counsel
Federal Electio', Commission
999 E Street, N.W.
Washington, D.C. 20463

Attn: Sandra Robinson, Esq.

Re: MUR #2361

Dear Mr. Noble:

This is to formally advise you that I have
withdrawn from representation of American Citizens for
Political Action, Robert E. Dolan, as treasurer, and the
International Funding institute, in the above referenced
matter. Robert E. Dolan, Esq. should be substituted as
counsel for these respindents and all comunications
should be addressed to M4;. Dolan, 2700 Virginia Avenue,
N.W., Suite 404, Washington, D.C. 20037

Thank you for your cooperation in this matter.

cc: Robert E. Dolan, Esq.

0

3-71- 7000

7r 1988
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In the 'latter of:

AMERICAN'l CITIZENS FOR POLITICAL
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UNITED STATES OF AMERICA
BEFORE THE

FEDERAL ELECTION COMMHISSION

---------- -- -------- x

in the Matter of:

AMERICAN CITIZENS FOR POLITICAL
ACTION and ROBERT E. DOLAN, as MUR 2361
Treasurer,
THE BEST LISTS, INC.,
LEGI-TECH, INC.
INTERNATIONAL FUNDING INSTITUTE, INC.

----------- -- -------- X

DEPOSITION OF ROBERT E. DOLAN

Washington, D. C.

Wednesday, June 15, 1988

Deposition .:f ROBERT E. DOLAN, called for examination-

Dursu%.ant to notice of deposition, at the Federal Election

Corurission, 999 E Street, N.W., Suite 657, at 9:55 a.m. before

MARLENE KNOWLES, a Notary Public within and for the District

off Columbia, when were present on behalf of the respective

p ar,,t eMs :

SANDRA H. ROBINSON, ESQ.
JONATHAN M. LEVIN, ESQ.
Federal Election Commnission
999 E Street, N.W.
Washington, D. C. 20436
On behalf of Federal

Election Commission.

"LS' PRESENT: ELIZABETH CAMPBELL

ACE-FEDERAL REPORTERS, INC.
20\WY'K aton%)de ( overage 8W 3_W 046
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ACE-FEDERAL REPORTERS. INC.
%at ioniide Coverage

P aOC a1i D'I 6 as

to called as a witness and* having first been duly sworn,

VU -- ined and testified as followst

Q Mr. Dolanv my nm is Sandra Robinson, attorney

with the Federal Blection Cainission, and ye' re having this

69poition pursuant to the Federal Blection campaign Act,,

aIMF om~ 437(d).

Iam, going to ask you a series of questions and

the court eoerWill be takigeeyhn down so you wili

laeto -espnd 'Irall and not through gestures. If you

doet understand a question let -e know and I'll repeat it

and try to say it in anohe form. If you don't hear a

question I can repeat it. If you need to take a break,, let

sknow. I'd like you to treat this as a court of law so

that perjury applies. I'd also like to state for the record

that you are appearing at your own choice without counsel; is

that correct?

A That'sa correct. In that conecwt on

NOO-136-6646M I I- A.4
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1 of the letter to your office by Kenneth Gross it's possible

2 to infer that I'm appearing here representing the subjects,

3 the International Funding Institute or the American Citizens

4 for Political Action Committee as its lawyer. That is not

5 the case. I'm here as a witness as opposed to appearing as

6 an attorney for the people, entities that are being

7 investigated.

8 Q Are the instructions clear then?

9 A Yes, thank you.

10 Q Would you state for the record your full name.

11 A Robert E. Dolan.

12 Q And your current address?

13 A

14 Q Telephone number, please?

15 A

16 Q Would you starze your connection with the American

17 Citizens for Political Actio?

18 A I'm the chairman and treasurer.

19 Q You have authority to speak on their behalf?

20 A Yes.

21 Q Would you state your connection with the

22 International Funding Institute?

V 14i !)i R Rt PORI I R.
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35141.0
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A I'm its president and sole shareholder.

Q And you are authorized to speak on its behalf?

A Yes. The case really has not come up much. I do

have the authority, yes.

Q Do you understand that International Funding

Institute is the respondent here?

A I do.

o And your current position with the International

Funding Institute is?

A President.

Q Have you held any other positions with the

institute?

A Yes.

Q What were those positions?

A Executive vice president.

Q When was that?

A Within the first few days of its incorporation.

Q Were there any other shareholders or officers?

A There was an officer for a very short period of

time, David Hendry. I think that is reflected in the

articles of incorporation.

Q You referred to the articles of incorporation.
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1 1 1 m going to --

2 A The articles of incorporation for the

3 International Funding Institute.

4 Q I understand.

5 MS. ROBINSON: I'm going to hand the court

6 reporter a copy of FEC Exhibit Number 1, which I'd like to

7 have marked as such, and I'm giving a copy to the respondent.

8 (FEC Exhibit 1 identified.)

9 BY MS. ROBINSON:

10 Q Have you seen these documents before, Mr. Dolan?

11 A Yes, I have.

12 Q Would you identify them, please, for the record.

13 A They are copies of the, I think they call it in

14 Virginia the corporation charter for the International

15 Funding Institute, and a copy of the articles of

16 incorporation for the International Funding Institute.

17 Q And the International Funding Institute was

18 incorporated on what date?

19 A The charter was issued on April 15, 1986.

20 Q And at that time Mr. Hendry I believe you

21 indicated was an officer at that time?

22 A Yes.

V V
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1 How long did he hold a position?

2 A A number of days.

3 Q And following his termination who else has been

4 involved?

5 A Nobody, just myself. In point of fact, if I can

6 recall, he served in that capacity to assist during the

7 incorporation process. I was under the impression that two

8 people were required under Virginia law, but that was a

9 mistaken impression.

10 Q Can you describe the type of business -- first of

11 all, can you give the current address for the International

12 Funding Institute?

13 A 2700 Virginia Avenue, Northwest.

14 Q Would you describe the type of business that it

15 engages in?

16 A I trade under that name in the capacity as a

17 fund-raising consultant. I generally describe it in the

18 nature of consulting. It doesn't own any equipment or lease

19 any equipment or anything in this nature. Its sole asset lis

20 Bob Dolan and -- actually I should say we've handled -- it's

21 done some security work in terms of consulting on security

22 matters for a bank in West Germany I believe. That was a

V -A 1\(
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year and a half ago.

o In terms of political activity, what types of -

A It doesn't have any political activity.

o Has the International Funding Institute contracted

with the Legi-Tech, incorporated?

A it did.

Q When was this contract?

A When was the conttract?

o Yes.

A I believe it was May of '86, about May of 1986.

Q What was the nature of the business that was

transacted?

A Legi-Tech was trading under the name Washington

On-Line and the International Funding Institute was

interested in its services, They made available over -- they

made available data to the public; that data was of interest

to International Funding Institute to use and accordingly we

entered into a contract with them.

MS. ROBINSON: I'm going to hand the reporter what

I would like marked as the Federal Election Commission

Exhibit 2, and a copy to the respondent.

(FEC Exhibit 2 identified.)

,,I I.' I- 'A I f, t 't 4 f
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BY MS. ROBINSON:

Q Have you seen this document before?

A Yes.

Q Would you identify it for the record, please.

A It's a copy of a contract between Washington

On-Line and the International Funding Institute.

Q Would you describe in more detail the type of

service or information that was received from Washington

On-Line?

A The service that was contracted for was to make --

to provide us access to their data base. Essentially it

enabled us to, via a remote PC, to access their computer via

a modem. That's about as much as the technical --

Q Does that mean you have a computer system

available to you?

A At the time we did. it was a PC, there was a

modem, there was an access code, and then the data base was

made available to the remote user. That's what this contract

gave the International Funding Institute the right to do aS T

understood the contract. And the data that was being

marketed by the Washington On-Line, as I understood it, was

data compiled from FEC public records.

35141.0
mk
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1 Q When did you understand that?

2 A I'm not sure when I understood that for the first

3 time. But I had been tracking the industry's legal issues

4 and various court cases and disputes. I don't know exactly

5 when the first thought in my mind came in as to what

6 Washington On-Line was marketing, but in fact it was in my

7 mind at t'te I signed that contract.

8 X.S. R~OBINSON: I have as FEC Exhibit 3 a contract

9 with t*-timpaign -- a contract that I'm handing a copy to

i0~ the -,:r-Lcer and a copy to the respondent. I would like that

I I markt~r as Exhibit 3.

12 (FEC Exhibit 3 identified.)

13 BY MS. ROBINSON:

14 Q Have you seen this document before, Mr. Dolan?

15 A Not in a long time. Yes, I have seen it before.

16 Q Would you state what it is for the record, please.

17 A This is a contract -- no, this is a subscription

18 agreement, one that I have not seen in a very long period of

19 time. It has my signature on it.

20 Q Would you state for the record the effective date

21 of the agreement?

22 A The effective date looks like May 22, 1986.
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1 Q And going back to Exhibit 2, the contract with

2, Washington On-Line, the master service agreement.

3 A Right.

4 Q And the effective date of that contract?

5 A The same date, May 22, 1986.

6 Q That is your signature on that contract as well?

7 A Yes, it is.

8 Q So we can assume that :-vou signed both agreements

9 on the same date?

10 A That's a fair assumption. I truly don't recall

CN11 executing two agreements at the time. There were papers

4012 being handed back and forth. Obviously I did. It was sort

13 of a -- not all that dissimnilar to a real estate closing when

14 papers were being put in my face by the salesperson; and I

15 think it is a safe assumption that they were executed

16 contemporaneously, but I have not seen this in a long time.

17 Q I will refer you to page 2 of Exhibit 3. And

18 there is a provision that says "Lawful Use.,'

19 A Right.

20 Q Within that provision it indicates that the

21 information is from the Federal Election Commission.

22 A Right.

f-Fl~~~ R) i 1 1i ( ) R I 
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1 Q Were you aware of that provision when you signed

2 the contract?

3 A Not specifically, although I was aware of what

4 information was being marketed by them. I did not make use

5 of the information on the date of the contract signing. So I

6 was taking steps independent of this to insure that what I

7 was doing was in good faith compliance with the law. But in

8 terms of marketing or signing the contract and getting an

9 understanding of what services were being made to the public,

10 1 was taking those steps.

11 Washington On-Line's sales representatives, like

12 any good sales rep, were somewhat -- somewhat closed-mouthed,

13 but certainly made the potential client aware of the fact

14 that greater services and more information would be made

15 available to them once you signed the contract. I did sign

16 the contract. It was very much of interest to me what they

17 were marketing to the public. I was taking steps as a

18 businessman to ascertain what was out there in the

19 marketplace.

20 Q What other steps- -- you indicated some other

21 steps. What other steps were you taking when you were

22 contracting with the Washington On-Line?

\ - 11 , , k , i ) , : f f ' - I " i
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1 A It was essentially contemporaneous with this

2 process of becoming made aware of what was available in the

3 public and because this type of transactions and occurrences

4 involved regulated activity, I sought legal opinions as to

5 its legality. We got those legal opinions and they said what

6 we were contemplating was certainly constitutional, and that

7 the regulations were unenforceable and words of that effect.

8 And prior to ever using any of this information that was

9 gotten through and pursuant to this contract, we had received

10 in writing those legal opinions.

11 Q You were aware then, based on what you said, of

12 the statutory provision that prohibited the use of Federal

13 Election Commission public information?

14 A I had a generalized understanding of the law. I'm

15 a lawyer; although I'm not an expert in FEC law, I do know

16 that there is a prohibition -- I don't know if I've ever read

17 it -- I don't know if I've read the provision.

18 Q What is your understanding of it?

.L9 A That if you go down to the FEC, copy their

20 records, and you use it for any purpose, that it's a

21 problem. That's about my understanding of what the law is.

22 1 kr. -- but in any event, I brought a copy of an opinion
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1 that we received and -- but we'll get into that if it's

2 relevant.

3 Q So that at the time you contracted with WOL for

4 the Campaign Contribution Tracking System, you were aware of

5 the provision in the statute?

6 A Yes, I had a generalized knowledge of the

7 prohibition against people going down to the FEC and using

8 that information. But that's not what I was doing in that

9 instance.

10 Q You were aware then of the provision -- you were

11 aware that the Campaign Contribution Tracking System

12 information was derived from the Federal Election Commission

13 public record?

14 A I would not have been contracting with them had I

15 not thought they had information that was relevant. I can't

16 recall what my knowledge was of the statute at the time of

17 contracting. I have become more aware of the statute since

18 that time, and it's hard to remember what my knowledge of

19 that statute was at that time. I was operating as a

20 businessman, not as a lawyer. In point of fact, I had -- on

231 a separate track was talking to a law firm and saying this -Js

22 my idea; can I go ahead and do this.
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1 So i -- you asked a good question about my

2 knowledge about the statute on May 22 -- the regulation. And

3 1 had a generalized understanding of the prohibition against

4 the use of FEC data upon -- you know, when you go down and

5 copy it at the FEC. But this was a new thing -- this was a

6 new fact pattern which I had not ever contemplated prior to

7 knowing of Washington On-Line.

8 Q And you did not make use of the information

9 immediately?

10 A No, that's right.

CN11 Q And you did not make use of that information

12 because you had reservations about the legalities of using

13 it?

14 A Yes, reservations and concerns, and also it was a

15 regulated industry; "it" being what I wanted to do.

16 Q Specifically what information did you receive from

17 the Campaign Contribution Tracking System?

18 A Names and addresses essentially. And I believe

19 they would have dollar amounts coming over the data base

20 also.

21 Q And were there telephone numbers provided with

22 this information?
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1, A As I recall it, in some instances. That was a

2 rare exception.

3 Q Were these individual names, political action

4 cozmmittee names?

5 A Yes, individual names of Americans with their

6 address, and as the data came over the wire there would be

7 amounts. It would say -- the data would say coming over the

8 wire -- for example, John Jones for Congress. It would come

9 over quickly, and following it would be a list of 500 names.

10 I don't know if it was alphabetical or what; I can't recall.

11 Then when that was exhausted it would go Tommy Smith for

12 Congress.

13 Q So it identified individual contributors by the

14 candidates they contributed to?

15 A As I recall it, yes.

16 Q And you understood at that time that this

17 information was -- these were federal candidates?

18 A Sure.

19 Q Did the Washincon On-Line or Legji-Tech,

20 Incorporated have any knowledge of why you wanted this

21 information?

22 A If they did it was probably conjecture on their

V \i Ki P()R II - 1\



35141.0 1

1~ part. I didn't feel it was any of their business what I was

2; going to use this data for, because again, operating as a

3 businessman, I was seeking a competitive advantage over other

4 people in the fund-raising arena. But I do know that I said

5 these words to people, that I intended to use the data

6 consistent with my rights under the law as I found them out

7 to be. Those were the kind of words I would say. But they

8 were interested in knowing how the information was to be used

9 under the reasoning at the time that it would help them in

10 marketing their product.

CNj 11 Q They being Washington On-Line?

4012 A Yes, they wanted to know how their customers were

13 to use their product, and the explanation they gave as to why

14 they wanted that knowledge was to help them in their

C'15 marketing. It didn't convince me to tell them what I was

16 going to do with the data at all, but that's what the line

17 was at the time. I said, well --

18 Q What did you respond?

19 A I said sure, I'm going to use the data consistent

20 with the law, basically, generally.

21 Q What was your understanding?

22 A I didn't have an understanding at the time. I

-1 of R \i Ri 'OR if Rs. I\(
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1 felt the product they were making avaiable was very

2 inexpensive. I also knew that there was sn~ae. action between

3 them and the FEC. What the extaCt nAtnre of .1- ws I don't

4 know or -hem and the Republican Congressiomzal CoTmiittee that

5 was in court somewhere, but what was going on wl-t still being

6 made public. And my sense of it was,. as I rer.-Al', ,when they

7 won the case, or assuming they won the case, that the price

8 of their product would go up tenfold, and I wanted to get a

9 contract with them in advance of that decision and have a --

10 as I understood the product that they were making available,

CN11 it was a good price.

4012 Q When you responded to WOL's questions regarding
Co

13 your use of the information --

14 A Yes.

15 Q -and that it would be used consistent with the

16 law, did they ask for any further explanation? What was

17 their response to that?

18 A I don't think they had a response. They must have

19 repeated their question no more than twice. There were two

20 people from Washington On-Line who I physically put my eyes

21 on. One was a male and one was a female.

22 Q Do you remember their names?

V 14 11 M k \i 4 Rci-i() ik,.I
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1A No. I can't. One of them might have been -- no

2; it's not Ilka; I don't think I ever met her. I can't recall;

3 I'm sorry. But they were technically oriented and I'm not

4 technically oriented, and within a matter of a few words our

5 ability to communicate was lost. So I don't recall any

6 co nment by them -- I would shrug that question of f

7 essentially.

8 Q After that initial conversation did you have any

9 conversation with them throughout your use of the service as

10 to hot it was being used; were there any surveys done?

CV11 A Not that I recall right now. I don't think so.I

4012 truly don't think so.

13 Q Was there ever any other opportunity to discuss

14 with them for what purpose you were using the information?

15A No, the use of the information I don't think was

16 ever discussed with them. How to get the information out of

17 their system was discussed with them. Because there were

18 times when I called them and I said hey, we accessed the data

19 base and the information wasn't coming over the wire; what's

20 your problem, you know, and I'm n-.3ying for the service and

21 where is the product. Those are the kind of words I -aid to

22 them. They would say gee, the guy got called away or forgot

At\i -F- i)m R\1, RVO R IFR RS. I\%



35141. 0
mk

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

04

40

20

to put a button on or switch or the button broke, along those

lines. That's as I recall my conversation with them.

And they also were calling me up and saying

where's the money. It was very standard type of

conversations you had in business. You know, where is the

product? Where is the money? That kind of stuff.

Q Was The Best Lists, Incorporated involved at this

stage with the International Funding Institute?

A No.

Q Acquiring the names?

A Not at all.

Q The information?

A Not at all.

Q Once you obtained the information through the

computer service - -

A Right.

Q -- from the Campaign Contribution Tracking System,

what did you do with it?

A Well, it had to be -- it was manipulated to put

into a mailing list format. Upon that manipulation process

being completed, it was put into a tape form, I mean it

resulted in a tape form and the tape was shipped to a

V 01 k \i Rt 11()R I I kS. IM
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11 computer service bureau.

2 Q When you say manipulating, can you explain that?

3 A I really can't too much; I'm not a computer

4 person, but as I understood it, the information came over in

5 a certain form that could not be readily put on to a tape.

6 So there had to be some program written to accomplish that.

7 Q ^tia. zTecific information did you take from the

8 Campaign Contribution A,-.-cking System?

9 A Well, the names, all the data that came over. All

10 the --

11 Q You made use of all the data?

12 A Yes.

13 Q And this tape, can it then be characterized as a

14 contributor list.?

15 A Yes, I think that's a fair characterization, sure.

16 Q And were there employees for the International

17 Funding Institute --

18 A No.

19 Q -- during this manipulation or this processing?

20 A No.

21 Q How was it done?

22 A It was done by a series of steps. I mean it was
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1 not simple, at leasnt thatfs what my people told me. They

2 told me it would cost me more money to manipulate it. They

kept saying it was not simple. There was a series of outside

4 computer organizations, I think two or three of them, maybe

5 just 0Lwo, who were retained by the International Funding

6 Institute to provide software consulting services

7 essentially.

8 Q When you say my people, are these people -- do you

9 have any interest in any of these computer services?

10 A No. Did I say my people?

11 Q Yes, you did.

12 A That's my New York-isms coming out.

13 Q "My people" then is referring to?

14 A Nobody. I'll -- there were computer service --

15 there were software specialists who -- one was in Florida,

16 one was in Washington. They worked together on the project.

17 Why they ended up doing that, because they had competitive

18 prices and they had the same type of equipment needed to make

19 the data from looking like this to looking like that. When

20 it ended up at the final end of the product it was shipped to

21 the computer service bureau. Saturn is its name.

22 Q What is your connection with the -- your or the

V )j- o Ni Ri P( )R II ~ I \(, 1
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1 International Funding Institute's connection or interest with

21 any of these software companies? Was it a --

3 A Nothing. Totally a vendor-vendee relationship.

4 Q It was shipped to Saturn Corporation. What is

5 that again?

6 A The final tape and/or tapes ended up at Saturn

7 Computer Service Bureau. I believe they are in Cheverly,

8 Maryland. That's where the lists in question here still

9 remain to this day.

10 0 Does the International Funding Institute or do you

0411 have any interest or other connection with Saturn

1* 12 Corporation?

13 A No.

14 Q So what service did they provide for the

C, 15 International Funding Institute specifical~y?

16 A The service they provided for the International

17 Funding Institute was to -- I'm going to use the vord house

18 the list. So that if an order came in to use that list or a

19 portion thereof, they would process that order.

20 Q What is the usual method for the International

21 Funding Institute to develop lists?

22 A It doesn't. It doesn't develop lists usually.

i-[ F l f<M \li R i P() IIk'-1. IV-
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The International Funding Institute was making use of a

product line that was out there, and because of -- I'm trying

to get -- because of the value of the asset that was being

made available, in my mind, took advantage of it. Nothing

more. 1t13 not in the business of doing that.

Q In response to earlier interrogatories in this

matter it was -- you stated that the information received

fro Washington On-Line was integrated with information

already available to the International Funding Institute.

Could you explain that.

A Okay. I believe in just reviewing some of the

papers there has been some use of the word integration, using

the same word and meaning different things at different

times. I'm not sure I can recall the question.

Q Well --

A If you could restate the question.

Q Would you repeat the question, please.

(The reporter read the record as requested.)

THE WITNESS: I'm not sure what you mean,

counselor, by "other information available to the

International Funding Institute." But as regards American

Citizens for Political Action, it had other information

w-P 3 ~-hT
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available to it. The International Funding Institute I guess

had other information available to it, but it -

Q But --

A I'm not --

Q By other information I mean other names and

addresses of contributors.

A It's possible that -- I can't recollect right now

any other deals that the International Funding Institute has

made with people to get lists to own lists and then we -- you

know, if I bought a list -- if I or the International Funding

Institute bought a list and it was a valuable list I would

take it to a list broker and say, broker, send me the checks

upon receipt of payment from the user. That's an ongoing

interest that I have in just my generalized knowledge of the

list business. If there is a list to be acquired I might

acquire it in my individual capacity or corporate capacity

for, you know, a lot of different reasons.

But in the previous communications with your

agency, the word integration was used, I believe by

Mr. Gross, and I'm not sure what meaning he had at the time.

But -the - -

Q As I understood it, the International Funding

V i-F! \i RvioRii Rs, 1\(
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1Institute maintained or has the Saturn Corporation maintained

2 contributor information --

3 A Yes.

4 Q - - other than the information that was received

5 fro the Washington On-Line service?

6' A Okay, there was some other names -- I think the

7. International Funding Institute owns other nmes at Saturn,

8 yes. I think those names are very limited in number. They

N9 have not been used in a long time. So I guess one could say

10 they were integrated into the preexisting group of names that

11 was at Saturn, but they were also -- could easily be

12 segregated because every good computer service bureau that I
co

13 use flags all these names and you could always trace them.

14 Q How do they flag?

15 A They put codes. They code the data. How they do

16 that I don't know, but they tell me they can. So that for
17 example, you know, it's -- you can pull out people who have

18 the last name beginning with A from a data base. I'm not

19 sure how the computer software program is written to get the

20 data base to end up with printouts beginning with Adams and

21 Angel and Atkinson.

22 Q I'm more concerned with how it distinguishes or

\i~' '~ 3t P(RIIR \ -
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how you can distinguish between the names that you already

hav, in that data base and the names that you received f3rm

the campaign tracking system?

A Okay. I don't know how. All I know in it does

distinguish. I don't know how it does it.

Q You are informed by whom that that happens?

A The account rep at Saturn.

Q About how many names other than the Campaign

Contribution Tracking System names does the International

Funding Institute own?

A I don't remember.

Q Can you approximate or estimate?

A This of course is not to be confused with the

names owned by American Citizens for Political Action.

Q I understand that.

20,000 other names maybe.

Q And how did the International Funding Institute

acquire those names?

A I gave them to it.

Q Where did you get them from? heck
A Where did I get them from? Where te did I

get them from? I don't know. Probably various places.

I -I-i ) i k \ R l-[,cR 11 R . \
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'~ttm j~.Iomt recall right nlow. I belive they

w~a deo pat the tim Of the preezisting okay, I

4 when the Inentional Funding Institute opened up

5 its easount with Saturn, I told Saturn to create a new tape

SOf the tm misting ACPA house file, ACMA house file. They

7 mad a oow ot it, put it on the rack,, and boon

Q Ma1t is the ACA house file; what is that?

9 A 2bat would be the list of people who have

10 Contributed to the political action ccwittee, Amrican

11 Citing. f or Political Action.

12 Q Is that the only source for these other names?

13 a Toe. ftey are dorment. They have not been used.

14 As my nam= allow me today,, that was done at that time to

is simply get the -- to be a physical manifestation of the

16 relationship betwe International Funding Institute and

17 Saturn. It was done for no other reason than that.

Q So that neither you nor anyone on behalf of the

197 International Funding Institute has gone out to acquire list

20i name, contributor names?

21,1 A NO.

22 Q For the International Funding Institute?

A'F-FFEDRAi. RFPORfIFRS, I\C.
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1 A No, no.

s Q And other than the Saturn -- than the in-house

3 ACPA file and the names from the Campaign Contribution

4 Tracking System, are there any other sources?

5 A No.

6 Q And it's accurate to say then that the names

7 acquired from the Campaign Contribution Tracking Systozr were

8incorporated, integrated, became a part of the nc:_i*;' a ~ready

9 existing in the file?

10 A I know you have -- yes, that's one% Af saying

0411 it. And you know, I understand wh)t you ta:,.,ing to say.

40 12 And I'm not sure I understand exa-t'v how all this data base

13 management operation -

14 Q What did you direct Saturn to do?

C15 A Take the tape and hold it.

16 Q Did you direct them to integrate it, to include

17 it?

18 A Yes. Well, it was included in the overall data

19 base in their mind that was owned by the International

20 Funding Institute. But often times in the direct mail arena,

21 we use the word merge, purge, and use the house file as a

22 kill tape. When we say those words, at least I would use

- I ii r N 1< ~ N I \~



35141.0
nk 30

1 that as an integration concept within the direct mail arena.

2, Q Merge?

3 A A merge/purge. That was not done in these

4 instances. It was just, you know, put one on top of the

5 other.

6 Q Alphabetized?

7 A No, I don't know how it was done. It was just put

8 in the -- given to Saturn and they took care of those

9 technical things.

10 Q What was the name of this resulted list?

11 A Which resulted list?

12 Q The list that included the WOL names, Washington

13 On-Line names?

14 A Active Republican donors.

15 Q And that list included the names from the Campaign

16 Contribution Tracking System and names from the International

17 Funding Institute, right?

18 A No, the active Republican donors were only names

19 received via the contract with Washington On-Line. That was

0 a trade name given to it, it being that group of names. The

21 other names I don't even know if they were ever used.

22 Q Other than the active Republican donors list, were
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1 there any other lists?

2A There is an active Democrat donor list.

3 Q What is the source of names?

4 A Same as the active Republican donors.

5 0 The Campaign Contribution Tracking System?

6 A Yes.

7 Q And none of those names included the International

8 Funding Institute names?

-49 A They were International Funding Institute names.

10 I mean they -- but no, I mean, the active Republican donor

11 names and the active Democrat donor names stood by

12 themselves. The names that were given to the International

13 Funding Institute to open up its relationship with Saturn had

14 no name as far as I can remember. It was just a tape in a

15 drawer so that there was a physical thing there. And there

16 was never any integration between the names that were used at
C'

17 the beginning of the relationship between the International

18 Funding Institute and Saturn and the active Republican donors

19 or the active Democrat Conors.

20 Q There was never any integration there?

21 A No, not that I know of. Not as I use the term

22 integration. No, there was none. I can't conceive of any.

0( 1
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1 A Counsel, if you can refer me to that portion of

2 the previous communication with your agency in which the term

3 integration was used, then perhaps I might be able to expound

4 upon it, to clear up any issues that may exist.

5 Q In the meantime other than these two lists that

6 you have named, were there any other lists that were

7 developed --

8 A No.

9 Q -- by Saturn for the international -- by any

10 computer service for the International Funding Institute?

11 A No, no. I take it by that question you mean any

12 other Washington On-Line type services.

13 Q I'm referring to your earlier response that the

14 International Funding Institute contracted with more than one

15 computer service --

16 A oh, yes, but that was --

17 Q -- to maintain it's information or to --

18 A To manipulate -- no, at no time did they store

19 information or provide any new infornc..Iion. They manipulated

20 data.

21 MS. ROBINSON: Can we take a break for a moment.

22 (Recess.)
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BY MS. ROBINSON:

Q In regards to your request for reference to the

response concerning integration, I'm going to hand you a copy

of a letter from your then attorney Ken Gross in response to

the complaint, to refresh your recollection. I'll refer you

to the bottom paragraph, last paragraph.

A Okay.

o So perhaps you can explain now what that means?

A Yes, this was dealing with ACPA. Again, as I

indicated, when you used the word integrated it was with

respect to IFI's system and that was what was confusing me,

because the word integration, my recollection was it was in

conjunction with ACPA's fund-raising system, which in fact is

the case.

Q And you would not technically use the term

integrated is what you are saying to me?

A Right. I think there are other words to use in

the fund-raising arena which would have been more readily

understood by people in that industry than the word

integrate, because of its possible different number of

definitions.

Q And the list at issue in this matter is the activin
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1 Republican donors list, correct?

2 A AS far aslIknow, yes.

3 Q And again, that list only contained names received

4 from the Campaign Contribution Tracking System?

5 A Absolutely.

6 Q None of the names available in the IFI bank or in

7 the American Citizens for Political Action bank?

8 A Right, absolutely.

9 Q Did the International Funding Institute solicit

10 any contributions from the list of names?

11 A No.

12 Q So what did the International Funding Institute

13 then do with the list called the active Republican donors

14 list?

15 A It then told a brokering house called The Best

16 Lists or TBL that there were names available to be available.

17 Q What does that mean, available to be available?

iP A Actually I should step back for a second. I think

19 your question was what did IFI then do in *-his whole stream

20 of things. IFI then went out and completed its

21 investigation, if you want to call it that, in terms of

22 getting legal opinions from counsel as to t4n-e use of this
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information.

Q Can you elaborate on that?

A Sure. We went to a law firm, LeBoeuf, Lamb, Leiby

& MacRae, told them what we wanted to do. Said can you give

us a legal opinion to this effect. Can we do it or can't we

do it. They gave us an opinion, eight- or nine-page letter.

We paid money for it and it said, sure.

Q What specifically did you tell them you intended

to do?

A I brought a copy of the opinion. I'll be happy to

waive privilege in thiLs connection. And it speaks for

itself. And this was -- if I might, this opinion was

received by us after the date of the contract and prior to

the - - prior to the day I ever mentioned any of this data

base to The Best Lists company.

Q We'll take a break at this time so that I can look

this over.

A Sure.

Q And make Copies.

THE WITNESS: On the record, if I might -- I lost

my thought. Will that be marked -as an exhibit by me? Do I

introduce it as ar. exhibit? A matter of procedure. Would,'
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1 you like to introduce it ai, an exhibit?

2 MR. LEVIN: We will introduce it as an exhibit and

3 the record will reflect that you have given it to us.

4 (Recess.)

5 MS. ROBINSON: For the record, Mr. Dolan has

6 presented a copy of a letter he received from counsel which

7 he has mentioned before in this den-'sition and we would like

8 to have it marked as Federal Election Commission Exhibit 4.

9 (FEC Exhibit 4 identified.)

10 M.S. ROBINSON: Would y~ou repeat the last question

11 prior to the break, please.

12 (The reporter read the record as requested.)

13 (Discussion off the record.)

14 BY MS. ROBINSON:

15 Q The FEC Exhibit Number 4, you have seen this

16 document, since you gave it to me.

17 A Yes, I have.

18 Q Would you state for the record what it is?

19 A It is the opinion letter of LeBoeuf, Lamb, Leiby &

20 MacRae for the International. Funding Institute relative to

21 the International Funding institute's contemplated use of

22 d'ata it received from Washington On-Line.

\ - f - ''. i" \ k ! P(0 1 1.1% (
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0 What date did you receive that letter?

A August 11, 1986.

Q And the letter is addressed to?

A David Hendry.

Q Who at that time held what position with the

International Funding Institute?

A I don't think he had a position other than as a

consultant, helper for me. That address there is a P0 box

that he uses. Why it was sent there, I don't know, but

thatis --

Q Did Mr. Hendry ever talk with the law firm on

behalf of the International Funding Institute?

A Yes.

Q So did Mr. Hendry make thlis inquiry or did you

make this inquiry?

A I made the initial contact with the law firm and

worked on it with David Hendry. It was instance, my in

investigation. 1. i point of fact, the reason why I went to

the law firm is I went to law school with one of the people

in the law firm. It is a very large firm and I approached

them to ask if they issue legal opinions. They said yes,

they have an understanding of FEC work; they told Ime that
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1 their partners and associates and counsel have worked for the

2 FEC in related matters. I say great, can you give me a legal

3 opinion, and I told them what I was contemplating, and this

4 is what resulted.

5 Q What role did Mr. Hendry play?

6 A A conduit, a person to speak to in terms of

7 payment terms and things of this nature.

8 Q If he was not an officer of the International

9 Funding Institute, what connection did he have?

10 A At that time he wais a consultant.

11 Q On a contractual basis?

12 A Probably was paid some money,. not on a contractual

13 basis -- maybe on a contractual basis.

14 Q But he was not an employee?

15 No, he was not an employee.

16 Q Let's go back to the active Republican donors
C

17 list --

18 A Okay.

19 Q -- that is owned by the Internat,-ional Funding

20 Institute.

21 A Yes.

22 Q What did the International Funding Institute then

, ,)- , ,it .
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1 do with the list?

2 A At what time, counselor?

3 Q After it requested, ordered, directed Saturn

4 Corporation to --

5 A Hold the list.

6 Q Hold the list.

7 A Contact was eventually made by me with Tfri Best

8 Lists company.

9 Q When was that contact --

10 A I've had regular contact with them, but in this

11 conjunction -- I mean I've known them in business for a long

12 period of time, but I never made them aware of this data base

13 that was now in existence until sometime maybe in September.

14 Q What did you ask them to do, what was the matter

'15 of the --

'16 A Broker the list to ACPA. That is what I asked

17 them to do.

18 Q Did you ask them to broker it to anyone else?

19 A No.

20 Q Not to their general clientele?

21 A No.

22 Q The Best Lists, did they in fact broker it to

V - ~ f. \
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1I other agencies, organizations?

2- A Yes.

3 Q How many such organizations?

4 A I think about four or five.

5 Q other than ACPA?

6 A Other than ACPA, yes.

7 Q What kind of financial arrangement did you have--

8 first of all, can you identify those other agencies.

9 A Well, I've seen it in the pleadings or the

10 paperwork in connection with the Afghan Mercy Fund, David

11 ivingston, maybe the American Defense 
Institute.

12 Q Other than those organizations, you're not aware

13 of any others?

14 A Right, not aware of any others, no.

15 Q What was your financial arrangement the Best Lists

1 for brokering this list?

17 A In my inidividual capacity, I didn't have any

18 financial relationship. Tl!#i International Funding Institute

19 stood as any other list owner in the industry. Upon the

20 broker receiving payment from the list user, the broker wou-'iA

21 take its commission and then remit the ramainder t the list

22 owner.
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1 M4S. ROBINSON: I have as Exhibit 4 1~ would like

2.. to have it marked as -- 5, as Federal Election Commnission 5.

3. I'm giving a copy to the respondent.

4 (FEC Exhibit 5 identified.)

5 BY MS. ROBINSON:

6 Q Have you seen these documents before?

7 A Yes.

8 Q Would you state for the record what they are.

9 A They are checks from The Best Lists compsy to the

10 International Funding Institute.

0411 Q Would you state what they are for.

12 A For list rental, incomg!.,

13 Q Income.

14 A Yes.

15Q So that approximately how much did the

16 International Funding Institute earn for allowing The Best

17 Lists to broker this list?

18 A Within the whole context it was a losing

19 proposition for the International Funding Institute. The

20 expenses far exceeded the revenue generated in the limited

21 number of checks that the International Funding Institute

22 received. So there was no net income as a result of this
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1 project. I haven't added up the checks IFI received from

2 Best Lists. If you would like me to add them up I will

3 arithmetically do that for you right now, but the whole

4 project, as we've been discussing it, was a net loss for the

5 International Funding Institute.

6 Q Let's make it clear for the record. Are all of

7 these checks for income generated by the use of the active

8 Republican donors list?

.49 A Yes, that's what it would be fro--. yes.

10 Q At this time did the Washington on-Line or

11 Legi-Tech know that you were brokering this list of names

12 that you acquired from them?

13 A I don't know if they knew or not. If they knew it

14 certainly wasn't from any words that they heard from me.

.15 Q You never discussed with them your use of the

16 names?

17 A No. Now, I mean, what their knowledge was I have

18 no idea. But it is not uncommon in the list business to have

19 -- they could have salted the data they sent over the wire to

20 people such as me to then see how that data was going to be

21 utilized, and perhaps data they sent over was salted -- this

22 is purely conjecture on my part -- and maybe they too
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I've come to understand the industry from being

in the political arena for a number of years. What
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is customary for me. But in the list business

all sorts of ways that lists are accumulated and

and various -- I've heard hundreds of different
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So that by the time the acti'-e Republican donors

.o the International Funding Institute through
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Institute s property?

A I don't know. That calls for me to make a
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received salted names, as does the FEC salt names. I don't

know, maybe they do that, I don't know.

Q In the industry is it normal practice to take a

list of names that you have acquired from someplace else and

then to broker it as your own to other entities?

A Sure. It's common. I'm not as such in the

business of the list brokering business. You know, it's not

my ongoing -- list brokerage or list owning business. It's

You assumed a proprietary interest in that you
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11 then took it as IS product to The Best Lists to broker?

2A Right. At least I felt - at the very least I

3 felt I had the right to do that. Again, I felt I had the

4 right to do that not only because of the nature of my

5 relationship with Washington On-Line, but because of the -

6 within the context of legal rights the opinion of counsel,

7 and I did a comnt on this when I brought this to your

8 attention, but as I understood, again in a generalized way,

9 the FECA, I had a generalized understanding of good faith,

10 attemp to comply with the law using one's best efforts, I

11 felt that what was being done by me and the International

12 Funding Institute and ACPA in going out and paying for an

13 opinion for advance of the use of the names. But in terms of

14 the ownership of the names itself, I felt I had an interest

15 to broker that data upon it being manipulatd and put into a

16 usable form. Yes.

17 Q Did The Best Lists inquire as to the source of the

18 information?

19 A Not that I can recall. I've seen -- I told people

20 that as I understood it the list was legally obtained and

21 could be legally used. I affirmatively said those words.

22 But in terms of there being inquiry by The Best Lists, if

141 m~ I K 1-PRI R. V
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1 they conducted one I don't recall. If tbey asked me

2 specifically I don't rhr

31 Q what specifically did you say to The Beet Lists as

4, to how -- I mean, other than the fact that you thought that

5i they could be used, that they were your property?

6A What else did I say to then?

7 0 As to the source.

8 A It didn't come up.
NO,

9Q Did you tell them at any time where the name came

10 from? Did you ever tell them that the name were derived

N 11: fro Washington On-Line?

S12: A No, I told them I -- again,, it wasn't their

13' concern. It wasn't their concern because it wasn't their -

14 you know,, I didn't think it was any of their business, to be

15: honest with you,, where the list came from. Ameng other

16 reasons why I wouldn't tell them where the list was is that I

17 felt at that time there was a competitive advantage I had in

18 the industry. That's their business. They are much bigger

19 than I am. They would then go around me and get the

20 information and hire the software consultants that are out

21 there and do what I did. So for no other reason I kept it

22 quiet. I didn't tell them where this information was coming

A(Ii -F 1) 1 R -xi. RFPo R IF R S. I NC.
\jtin%jdc~ ( ier~Agc

?XUO-3 I&. t64t,



33141.0 46

1 frcu Again I felt s0 secure that what I was doing was legal

2; and ethical, constitutional, both statutorily and otherwise.

3. Q To your knowledge do The Best Lists know now where

4 the information came from?

5 A Sure.

6 Q How do you --

7 A I told them that.

8 Q When did you tell them where the information came

9 from?

10 A I told them at a lunch sometime in '87.

11 Q You told them that the names came from Washington

12 On-Line?
Co13 A Right.

14 Q And at that point what was their response?

C'15 A No particular response.

16 Q After you told them where the names came from do

17 you know if they continued to broker the list on behalf of

18 the International Funding Institute?

19 A No, we agreed that -- I tLold them for a reason; I

20 told theai it came from Washington On-Line and the names

21 should be discontinued.

22 Q And so as of that meeting -

V R i) I%(jRs 1\
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1A That's correct.

2! Q -- it was not used anymore.

3 A That's correct.

4 Q As of that meeting you had no other business

5 dealings with regard to the active Republican donor list with

6 The Best Lists?

7 A Right, that's correct.

8 Q Have you used the active Republican donor list

30 9 with any other list brokering agency since that meeting?

10 A No.

C 11 Q I'd like to repeat for the record that you are the

40 12 treasurer of the American Citizens for Political Action

13 Committee , correct?

14 A Yes, ma'am.

150 Have you held any other positions with that group?

16 A Well, I'm also chairman. There have been other

17 treasurers of it in years past. And while they were

18 treasurer I might have been just a generalized board member.

19 Q And the American Citizens for Political Action is

20 registered with the Commission?

21 A Yes.

22 Q Are there other members of the group?

V -1! 11 R \i IRi-P(R I IRS, IV .
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A tv).

Q You are the sole member of the group?

A I don't know if it has members. I don't think it

has members under the articles of incorporation. There are

contributors to it that I'm sure consider themselves to be

members.

Q So that it is also an incorporated entity?

A Yes.

Q What is the current address for the American

Citizens for Political Action?

A 1612 K Street Northwest, suite 206.

Q And the telephone number?

A 331-1122.

Q And what generally does the organization do?

A Engages in activities consistent with the Federal

Election Campaign Act.

Q Does the American Citizens for Political Action

Committee own list names?

A Yes, it does.

Q How many lists does it own?

A One.

Q And that list is the one that we referred to

V i4 1m .N iR -w -. 1\
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1earlier?

2 A No.

3 Q There is another list?

4 A I don't know what you mean by other list,

5 counselor, but the list that American Citizens for Political

6- Action Comnittee owns is called the house file.

7 Q Isn't that the same list that we referred to

8 earlier that you had given to Saturn Corporation to hold?

9 A Yes, however, because now -- however, I must tell

10 you that this is an area where perhaps additional words would

11 be helpful. A house list changes over time, although -- on

12 June 1, 1986 the house list may not be the same as on June 1,

13 1987 because people have been removed from that house list.

14 They die or they no longer contribute or they moved and we

15 delete them. And so the concept of house list is a -- should

16 be understood in the context that it changes. I mean it's

17 not the same group of names in perpetuity.

18 Q So that your earlier statement about this house

19 list, that it is dormant, is not completely accurate, in

20 that --

21 A No, it is accurate.

22 Q -- it is Updated?

X, 11 1 ,, - .
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A The International Funding Institute received a

list from American Citizens for Political Action. It was

never used as far as I can recall. The International Funding

Institute is not as such in this business. American Citizens

f or Political Action Committee is in the fund-raising arena

and forever going through the process of prospecting, adding

new names and deleting old names.

Q So they are maintained separately?

A of course they are maintained separately.

Q Where is the American Citizens for Political

Actioni list?

A At Saturn Computer Corporation. Probably in a

different shelf.

Q Two different accounts?

A Two different everything.

Q Genet-ahy how does the American Citizens for

Political Action solicit contributions?

A Quite well.

Q The method used, Mr. Dolan, please?

A Direct response fund-raising. Both telemarketing

and direct mail.

Q In this particular circumstance what methods were

R
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1 used?

2 A Direct mail.

3 Q Were there any telephone solicitations?

4 A They are done on a regular ongoing basis. So I

5 don't -- yes and no. I mean done on an ongoing basis,

6 telemarketing, it is a very elaborate, you know, fund-raising

7 process. And there is a lot of things occurring

8 simultaneously.

9 Q So then you were back to the International Funding

10 Institute asking The Best Lists to broker the active

11 Republican donor's list to American Citizens for Political

*12 Action?

13 A Yes, and the reason I did that because I wanted to

14 avoid a backing into problems under the law of there being --

15 1 wanted a middleman -- I wanted the transaction be done

16 consistent with commercially acceptable standards. There is

17 no reason under the sun why I had to go to a list broker to

18 broker a list that I owned to an organization I had, but

19 because of the nature of the American Citizens for Political

20 Act-ion committee being a political action committee and

21 International Funding being a corporation I concluded that to

22 keep the paperwork proper and the whole commercial

V; Ri tI)ki( i i<-,, 1\(
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1 transaction deal appropriate. I went to them and said broker

2 it to this. I was brokering it back to organizations I

3 controlled. It is not needed,, I did it because as I

4 understood the law that is what was needed to do to insure

5 the -- against having problems with corporate contribution to

6 American Citizens for Political Action Committee. I was

7 paying 20 percent commission just to comply with the law on

8 the brokering arrangements.

9 Q In the dealings between The Best Lists and

10 American Citizens for Political Action were those full fair

0"11 market charges between those two organizations?

ie12 A Yes, absolutely.

13 Q So that the arrangement you had with The Best

14 Lists on behalf of the International Funding Institute was

15 direct with the understanding that they would then do it with

16 the full market, fair market charging?

17 A Sure absolutely, yes.

18 Q Anrd what was the purpose for ACPA, the American

19 Citizens for Political Ac~,to obtain this active

20 Republican donors list, for what purpose were they intending

21 to use it?

22 11 ACPA obtaining the list from The Best Lists to use

V i I k Rti' I)k I R , I\V
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I in its fund-raising system. Use in its fund-raising plane

2 In fund-raising, counselors getting names is very ipoatant.

3 Some people may say it's what it is all about. And ACIA paid

4 TBL fair market value for the mailing usage of the name that

5 was - - that were owned by the International Funding

6 Institute. And TBL took their percentage for that brokcering

7 arrangement.

8 Q How many times did ACPA acquire the list from The

9 Best Lists?

10 A Well, it never acquired the list as such. It

11 would rent portions of the list. We never got into a phase

12 in the fund-raising arena where we were rolling out great

13 amounts on these lists. we were testing it. No one knows if

14 an idea in the fund-raising arena is a good idea until you

15 -est it nor one knows if the list is a good vehicle for

16 fund-raising until you test it. So we were just testing.

17 ACPA tested five times.

18 Q How many names were on the list originally?

19 A I believe 100,000 names.

20 Q How many names were used in each test

21 approximately?

22 A No more than 5000.

KOO-336-6646~
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1 Q What was the amount received in contributions as a

2 result of use of the list?

3i A I don't have that number handy.

4 , Q Estimate? Was it profitable endeavor?

5ii A Again, no, it was not a profitable endeavor,

6I because there were a lot of up-front charges attendant to

7 tests as you test any new product or idea. Because those

8 costs were not able to be amortized over the life of a

9 project or the sales of an item and we cut the testing short,

10 it was not a profitable endeavor, no. Money was generated

11, fro the use of those names, though. My sense of it is

12i probably broke even and probably lost some money. On that

13 aspect alone, if you add into the analysis other expenses

14 attendant to the project there was a financial lost.

15 Q When did the American Citizens for Political

16 Action stop using the list -- had they stop using the list?,

17 A Well, I know for a fact it had stopped using the

18 list after my meeting with Kunko & Kanfur. I told them to

19 stop brokering the list. And ACPA then did not go directI.'

20 to Saturn and say we want to use the names in any event.

21 Might have stopped before that. And if it did, it was simply

22 because it was just not, might not have been inventory

\ ( "- I , k. \ .f( ) i N i j
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or other reasons why those names were not used,

stopped as of that day.

Why did they stop using the list?

No longer had the authority to broker it.

MR. LEVIN: Let's go off the record.

(Discussion off the record.).

BY MS. ROBINSON:

You mentioned Kanfur & Kunko, and they are

with The Best Lists?

Yes, they are the owners.

And when was your meeting with them?

I don't have the date in my head. It was early

'87.

Q It's my understanding that The Best Lists -- and

this goes back to the source of the list -- it's my

understanding that they may have thought that the information

on the list came from different state lists or voter lists

and that they possibly got that information from you or

someone associated with che International Funding Institute.

Do you have any recollection of tel.lin~g them that or do you

know where that information came from?

A No, I have no recollection of saying that. I

. I '. v \ R i ! I ,, Ii , I-,
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1 don't think I ever said that. That's not the kind of thing I

2 would have said. It wasn't true. But those two guys have so

3 many deals going, they are very successful, it's possible

4 they confused in their minds this list from other lists.

5 Those guys have a lot of very good, credible deals being made

6 regularly.

7 Q When you made a statement that there was no longer

8 authority to use the list, you mean that you no longer gave

9 them the authority to broker the list?

10 A Right.

11 Q So in that sense ACPA was no longer authorized to

12 use it?

13 A Well, ACPA would no longer get that. They are

14 businessmen, they obviously don't want to be involved with

15 difficulties or troubles with the government. They, although

16 in my opinion work outside of the loop in terms olf" knowledge,

17 they didn't know -,he nature of the list. I had decided on my

18 side that the list, for- reasons unrelated to legal

19 considerations, essentially political considerations, I

20 decided the list was not going to be used by ACPA anymore.

21 Q What were those political --

22 A Senators calling up and said Bob, I like you,

1<
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1 don't do it. ji. id yu are right. The position in my mind

2 was I was going t.: -,wnd on the legality of this business

3 system to the hi:.t:.utin the United States of America.

4 However, the soberi.,.; italization was that it ws going to be

5 an expensive lesson f)'.., me and others. I concluded I didn't

6 want to be invol;eji in that whole ioop. But political

7 considerations are also real considerations, I never

8 considered them as being a consideration prior to the day of

9 the legal opinion and they became very profound.

%10 Q But you were receiving advice from others about

N11 the use of the list?

12 A The answer is no. No advice, Just political

13 pressure. Friendly political pressure, which I responded

14 to. And I responded *Lu it quickly. And the fact that I was

15 -- never thought about that being a relevant consideration up

16 until the time of the first phone call.

17 Q This first phone call being from one of these?

18 A From somebody on behalf of a senator.

19 Q About when did you receive that call?

20 A Around the same time as my meeting with Kanfur &

21 Kunko.

22 Q Has the International Funding Institute stoppe'cJ

'>
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1 brokering the list?

2 A It never did broker the list.

3 Q Well, allowing it to be brokered?

4 A Yes, as of that date. And from that date it has

5 been sitting in a holding pen at Saturn. From time to time

6 somebody from Saturn calls up and says what do ou want to do

7 with these names and I say nothing.

8 Q So the active Republican donor list and the acti've

9 Democrat donor list --

10 A Are dormant.

%111 Q But they still exist?

12 A Yes, they still exist and you can have them any

13 time you want them.

14 MS. ROBINSON: I would like to introduce as

15 Federal Election Commission Exhibit 6, I believe, a copy

16 which I'm giving to the respondent.

17 (FEC Exhibit 6 identified. )

18 BY MS. ROBINSON:

19 Q Have you ever seen this letter before, Mr. Dolan?

20 A Yes.

21 Q Would you identil1 it for the record,, please?)

22 A It is a letter to me from Ilka Oberst dealing with



35141.0

1 some business between the International Funding Institute and

2 Washington On-Line relative to paying money.

3 Q Ilka Oberst is the?

4 A General manager.

5 Q At Washington On-Line?

6 A Yes.

7 Q Now the letter seems to indicate that the service

8 was incomplete at the time that it was issued. The date of

9 the letter is February 27, 1987; correct?

10 A Right.

11 Q Did the International Funding Institute resume --

12 A No.

13 Q -- the service with Washington On-Line?

14 A No. no.

15 Q Tape?

16 A No, we did resume the service Yes, we paid the

17 money, simply because the money had to be paid under the

18 preexisting contract. But in terms of reactivating, I don':

19 believe we ever did. I don't think we did. There was no

20 reason to. Other decisions had been made that the

21 information that was going to be received pursuant to this

22 thing was not going to result anything in the back end so
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1 we're not going to use anything in the front end.

2 However, I might say I was also at another level

3 interested in the right to review what I thought was a good

4 price. So I incorporated that desire in my negotiations with

5 her. I was hopeful that the court in this other matter that

6 Legi-Tech is involved with was going to rule that this

7 information, you know, was okay and could be used and could

8 -e sold and could be -- because people's First Amendment

9 rights were involved, and come out with a broad standing,

10 sweeping opinion. It was a hope that I had.

N11 In my opinion when that opinion comes down,

12 assuming it comes down, the price of the service will go up.

13 Q What's the current status of the agreement between

14 the International Funding Institute and Washington On-Line?

A I don't know, I haven't given it much thought

16 recently. I would have to ask my lawyer to tell me what my

17 status was, whether or not I had an option contract to renew

18 at $4000, I don't know what my status is right now. I take

19 it though u.nder the contracts that I signed back in 1986 they

20 have run out. Whether or not I have an option to renew at

21 this price was, I'm sure, subject to discussion between themi

22 and I, if I was ever going to try and do that.

t L * ',,,,
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A

Q

A

Q

Washington

A

Q

Washington

Action?

There are no contracts.

Have there ever been any contracts?

There have never been any contracts.

Had there been any other arrangements between

On-Line and the International Funding Institute?

No.

Have there been any other arrangements between

On-Line and American Citizens for Political

A There have never been any arrangements between the

V ~ 1 4 0 1 K \ i P R I I k . I
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Q So you made your payments on the contract?

A Yes.

o But you never completed receiving the service?

_i, Right. That's my recollection. I think that

recollection is correct.

o And there have been no new contracts negotiated

between Washington On-Line and the International Funding

Institute?

A That's correct.

Q Are there any existing contracts between

Washington On-Line and the American Citizens for Political

Action?
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11 two organizations.

21 K S. ROBINSOK: Iod like to have marked am FEC

3 Exhibit Number 7. And its handing a copy to the witness.

4 (FEC Exhibit 7 identified.)

5 BY MS. ROBINSON:

6 Q Would you identify this document for the record,

7 Mr. Dolan?

8 A It's a report of receipts and disbursements of

9 American Citizens for Political Action for the April 15th

10 quarterly period of 1988.

11 Q I would note for the record that it actually

12 consists of the eumeary page, the detailed suary page,, and

13 several pages of itemized disbursements and itemized

14 independent expenditures and debts and obligations, It does

15 not include an itemized list of receipts. I would refer you

16 to page 4, I think, or 5 and then again on page 8 I note, and

17 9, that the American Citizens for Poll ,,,.cal Action is

18 continuing to work with The Best Lists, Incorporated?

19 A Yes.

20 Q Does that contact have anything to do with the

21 active Republican donors list or the active Democratic donors

22 list?

Acti -Fu [- H xi. Rvt3POR I I RS. 1\(-
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1 A No.

2 Q Can you tell me what these business transactions

3 were concerning?

4 A Sure. ACPA has an ongoing fund-raising program

5 and it relies upon TBL to acquire names for it in the direct

6 mail community. And it goes out and acquires those names

7 pursuant to the use of its business judgment, et cetera, and

8 ACPA pays a fee for those services.

9 Q To your knowledge is any of the information -- are

CN10 any of the names obtained from the Federal Election

CN11 Commission?

12 A To my knowledge?

13 Q Pu'blic record?

14 A No.

C15 Q Are any of the names derived from information

16 received from Washington On-Line or Campaign Contribution

17 Tracking System?

18 A Other than what we were talking about earlier,

19 counselor?

20 Q Just in terms of this document.

21 A No, well, I don't -- it's hard for me -- it is

22 possible. Now that I look at the dates -- is this 1988? Noc,
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1 this is 1988. No, I would find it highly improbable that any

2 of these disbursements to The Best Lists during this time

3 period related to the mailing program which is the subject of

4 your inquiry that occurred towards the end of 1986 and into a

5 little bit of 1987. So I don't think that these numbers on

6 -- in this report relate in any way, shape or form to that.

7 Q Yes. Has the International Funding Institute

8 through Saturn Corporatijn or any other corporation developed

9 another list or lists from the information already available

10 to it from the Campaign Cont.ribution Tracking System?

11 A No.

12 Q Were any of the names obtained from the Campaign

13 Contribution Tracking System, Washington On-Line used on any

14 list or in any of the transactions evidenced in this Exhibit

15 Number 7?

16 A No, no.

17 Q How can you know that, Mr. Dolan?

18 A Because the active Republican donor file that is

19 maintained by Saturn has been dormant and not utilized.

20 Q And the active Democrat --

21 A File which directly relates to the Washington

22 On-Line contract have not -- Democrat file has never been

I
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1 used. The active Democrat donor file has never been used

2 since the date of my meeting with Kanfur & Kunko at the lunch

3 date.

4 Q Neither of the lists have been managed or

5 manipulated, merged, purged to develop another list?

6 A Nothing, nothing done, they've been dormant, no

7 instructions given to Saturn bu me, I don't believe Saturn

8 would ever -- it's a highly professional organization doing

9 anything inconsistent with the owner's interest. Therefore,

10 with that knowledge being utilized, I would conclude that

11 none of the numbers on this piece of paper relate to what

12 we're talking about in terms of this inquiry.

13 Q And no other lists were developed from the

14 information --

15 A That's correct.

16 Q -- received from the Campaign Contribution

17 Tracking System?

18 A That iAs correct, no other lists were developed.

19 Q I'd like to go back briefly to your response

20 regarding the number of tests that were done.

21 A okay.

22 Q The mailings that were done by ACPA from the

I K N
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1 active Republican donor list, you said there were

2 approximately five?

3 A I said that, yes.

4 Q And each test contained about 5000 names?

5 A Right, that's standard for the industry to do it.

6 It's called a random select of about 5000 names from the list

7 to see how the list performs. Maybe there were more in some

8 instances, that's my understanding. Maybe there were six

I,9 tests. And the testing phase, counselor, is the most

10 expensive phase f or an organization in the fund-raising

11 mode. Because the information acquireQ through the testing

12 then is extrapolated by the executive and then we incorporate
.)13 that information for future roll outs is what we call it.

14 Q What kind of information are you seeking in these

15 tests?

16 A Comment mail, you kr-.,w, how the people respond to

17 the mail, how does it get back. What is the amount of money

18 get back. That's information too. How many of the letters

19 come back saying undeliverable, moved or dead. If a lot come

20 back then it's not valuable as if none conie back. Those are

21 simply the kinds of things an executive would look to.

22 If he knows what he's doing to ascertain the value

I ['N
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1of the list that's being offered to him for usae by this list

2i broker or the list owner.

3 Q Now the executive in this instance was you?

4 A To a certain extent, Response Dynamics

5 Corporation, which has a fund-raising contract with American

6 Citizens for Political Action, does that. Although I do, you

7 know, ask my fair share of questions about the nature of

8 various types of information to augment their analysis, to

9 supplement their thoughts and to assist in strategic planning

10 and assist in this nature.

11 Q Once they acquired all the information what then

12 is done?

13 A What generally is done is decisions are made about

14 the relative value of these lists available in the

15 marketplace. Some lists are more valuable than others. Sovie

16 lists are overly used, not have been cleaned in a while. If

17 you find a list that has quality mail dates available to it,

18 you have to book that list far in advance.

19 Q So are these tests being done for the benefit of

20 ACPA or for the benefit of the International Funding

21 Institute?

22 A In certain regards both organizations benefit from

A(f -1- MIR %i RI POR Ii RS. VtC
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the transaction- But the list owner, you know, 
is interested

in knowing what rate to charge for 
the list because if the

list is more valuable pursuant 
to a lot of variables in 

the

industry the price would 
increase- If the list is not that

valuable, you would decrease 
the price Of the list. And by

no means did ACpA or IFI 
or Bob Dolan ever get enough handle

of he nfcmaton h~i wa possible in this testing phase

b e c a u s e w e c u t i t g a n e b C P b t e e e s s

Q What "L.-tiie benefit gie yAP yteetss

P Nothfl'j at this - mean by these tests in this

instance bnj~ ACPA gained arguably is 
nothing insofar as

.,fley was paid on a test. Time was spent without the

available use of that data base for subsequent 
roll outs.

Q Wht is a roll Out?

A A term used in the direct mail arena to describe

the use by an organization of the remaining Portionl of the

list after the test phase is concluded. you test, you test,

you test, there may be a data base of 100,,000 or a million

names that this list Owner has. And you maybe test 30-, 35-,

40-, or 50,000 with different types of mailing packages to

- that universal names. Let'S say you mail five different

types of letters to this iaaPeerlo mllo nme it0

Act- DIt ) R-%i. RuORITRS. INC.
\ ,jo l l c ( o4 e.C zl WOo-336-6W4

I



35141.006

1 randa select of 5000. You mail out 25,000 letters to -

2 using five letters to 5000 people per letter. Two of those

3j letters may work well. Three of them may work poorly. Then

4!11 you would roll out to the remaining data base to those two

5 pletters that worked well. We say hey, we want ansmuch as

6 that data base we can get.

7 Q The two letters mean h name and addresses,,

8dnot the --

9 A No,, the content,, the graphics.

10 Q Who has the contract then with Response Dynamics,,

11! the international Funding Institute or the American Citizens

121 for Political Action?

13: A Response Dynamics has a fund-raising contract with

14; the American Citizens for Political Action.

15, Q Do they have a contract with the International

16 Funding Institute?

17. A I dtn't think so.

18 (Discussion off the record.)

19 (Recess.)

20 MS. ROBINSON: Could you repeat the last question,

21 please.

22 (The reporter read the record as requested.)

Ac-u-I-FmR-% REPORTERS. INC.
\.itw~n~ide (omerage
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DY MS. ROBIUSONS

Q Were the tests that were being done, were they

being done through Response Dynamics?

A Yes.

Q Was one purpose of the test to determine whether

or not the International Funding Institute would profit fro

allowing the list to be brokered?

A Profit was the motive of the International Funding

Institute. So in a matter of speaking -- no, I mean, I don't

know how to answer that question. The whole entry into this

arena by the International Funding Institute was designed,

you know, as a business venture which is by definition

entered into for profit and there was no independent decision

that th!is test was being -- testing phase was being entered

into for profit because the whole overall rationale for the

whole thing was to make money.

Q And has the International Funding Institute

entered into this kind of business transaction before other

than with the active Republican donor list?

A No, oh, this type of -- meaning this type of

activity with the Washington On-Line?

Q That and with brokering list or --

A( -t )1RmI. RUI1oR IFERS. ICj
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Yen, no, the International Funding Institute -

t~o give me a question, counselor.

Did the International Funding Institute --

Ever?

A

you have

Q

A

Q

existence

A Not other than the list live talked about.

0 Which is?

A The active Republican donors, the active Democrat

donors and the list that was donated to it by me which was

the house file of ACPA at that time.

Q And it has sought to gain a profit from which

list, only the active Republican donors list and only the

active Democrat list?

A It never used the active Democrat donor list.

Q Does Response Dynamics handle all of the American

Citizens for Political Action fund-raising activities?

A Not all of it, no.

Q Who else or what other organization has --

A Maybe you can help me in terms of time,

counselor.

Q Durinc -he time of these proceedings that - -

\jlr.4AUt
',2 '-; ,

-- own other lists at any other time during its
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1: A During the subject of the inquiry here, yes,

2" Response Dynamics at that time handled all of the

3 fund-raising for ACPA.

4 Q What kind of services did they provide?

5 A It was in the nature of direct response

6 fund-raising which was direct mail and telemarketing.

7 Q Does it own its own list or obtain lists from

8 other sources other than what's been indicated as The Best

9 Lists, that it may have used in fund-raising activities for

10 ACPA?

11 A I don't know what RDI owns or doesn't own. I

12 think the lists that ACPA makes use of ,,) owned by The Best

13 Lists company or they go out and get lists for ACPA. Perhaps

14 Response Dynamics owns the list, I don't know. I've never

15 had that conversation with Kanfurd Kunko. It's either

16 Response Dynamics that owns the list or TBL that owns the

17 list. I take that much for granted; I don't know for sure.

18 Q Is Response Dynamics using other lists other than

19 the active Republican donor list to solicit contributions on

20 behalf of ACPA?

21 A Sure, we do that all the time, counselor.

22 Q Do you know if those lists of names are derived

V
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1 from Washington On-Line or Federal Election public record?

2 A Do Iknow if they are?

3 Q Yes.

4 A No, I don't know if they are. My assumption is

5 that they are not. My assumption is, and I think I'm correct

6 on this assumption, that they merely do what list brokers do

7 and get lists that are made available to like organizations.

8 ACPA does nothing different in that arena than the Republican

9 National Committee, the Democratic National Coimmittee, the

10 senatorial committee, the congressional committee, the

11 campaign commi]ttees.

4012 Q And these five or six tests that were done by

13 Response Dynamics were done specifically on behalf of ACPA to

14 solicit contributions?

15 A Yes, counselor. of course it was done

16 specifically for ACPA.
C.

17 Q Other than the tests were there other types of

18 solicitations for ACPA?

19 A Yes.

20 Q When were they done?

21 A They were done yesterday, a week ago, a month ago,

22 they have been done -
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1 Q This is an ongoing process?

2 A As on ongoing process.

3 Q Did any of those other solicitations make use of

4 the active Republican donor list?

5 A No. Again, if I need to repeat this, the active

6 Republican donor list was not used following that luncheon

7 that I had with Ron Kanfur and David Kunko, it's been

8 dormant. Up until that time all the information that is on

J.9 this planet in terms of this use has been provided to you.

C110 It was used by ACPA and other organizations and that was the

CN11 extent of its use.

4012 Q But prior to that conversation with the principals

13 at The Best Lists were there other types of activities going

14 on with Response Dynamics to raise funds for ACPA other than

C15 these tests?

16 A Yes, most definitely. None of those names came

17 from FEC data as far as I know. If they did that would be

18 news to me.

19 Q Prior to your conversation witf The Best Lists

20 about terminating use of the active Republican donor list,

21 could any of those other activities by Response Dynamics have

22 used, other than these tests, have used the active Republican
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1!1 donor list?

2 A Cold they have? in fact, I think they did. I

3 think there were a number of organization that were clients

4 TBL who used the list.

5 Q Other than those you already named?

6 A No, not other than those I've already named.

7 0 So that these organization that you have named are

8 also clients of Response Dynamics?

9 A That's what I understand, yes.

10 Q Did Response Dynamics ever make an inquiry to you

11 or Best Lists to your knowledge as to where the names came

012 from?

13 A No, I mean, in my mind, The Best Lists and

14 Response Dynamics are the same two guys. They sold, both of

C 15 them or they own both compa:&ies. Kanfur & Kunko own both

16 companies. So whatever notice or notices I gave came to RDI

17 and TBL. I didn't give them notice of where the informatijn,

18 didn't give Kanfur or Kunko notice as to where this

19 information came from. I didn't give it to TBL or RDI. Why

20 didn't I give it to them, bacause I said I felt I stumbled

21 across a competitive advantage in the marketplace. I

22 stumbled on more than that. I wasn't going to share that
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1- information with them because they would use it in their own

2 for profit-making operation.

3 Q Mr. Dolan, the test used the active Republican

4 donor list?

5 A Yes.

6 Q During that same time and prior to your meeting

7 with The Best Lists principals to terminate the use of the

8 list, Response Dynamics made additional solicitations on

9 behalf of ACPA?

10 A Yes.
C1.4

0411 Q Other than the tests?

012 A Yes, sure.

13 Q Those other solicitations, did they use any of the

14 names cb-tI.ained from Washington On-Line Campaign Contribution

15 Tracking System?

16 A No.
C'1

17 Q How can you be sure of that?

18 A As sure as I'm si-tting here.

19 Q Based on what information?

20 A It's difficult to prove 4-n the negative that -

21 which is what I think you are asking me to do. However,

22 source codes are used by Response Dynamics, those source

V -i ol i~, \i f( I ' )f< i ks. 1V\
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11 codes are put on each individual address by Saturn. Tbos.

2:, source codes came from RDI -- either it was a house .. those

31 source codes came from lists made available to ACPA by The

4 Best Lists and The Best Lists probably have a book of sourceI

5 codes and where those names came from in their getting the

6 lists out in the world at large.

7 Q Are these source codes different from the mailing

8 identification codes?

9 A They are one and the same

10 Q They are one Znd the same?

11 A Yes.

12 Q Are you aware of the particular source code for

13 the active Republican donor list?

14 A Not off the top of my head, no.

15 Q Would that be indicated on any of the receipts

16 from The Best Lists?

17 A It would be indicated on the carry envelope to be

18 sure and what's the basis of the complaint is the RNC got a

19 letter and FCM got a letter and those --

20 Q And those codes are on those letters?

21 A And those codes on those letters could be observed

22 and go back to the book and say where did this name come

-1-1 1)1k.\[ RIN1)R URS. 1\C,
"'40
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i~Fa* 't~k ud sa that code relates to

O Ad muywi 1t an the active Republican donors

93CU -ai a- tibton ?racking System?
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bma, just lmbwd? tem you talked with Response

D~~cS peremmnal about this, fte Sest Lists personnel about
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Q Did you speak with Resjpaonse Dynamics or The Best

I~fts in eazsto this matter?

A Ik regazds to this meatter?

Q Before us, yes.

A Yes, 16e spoken to them about it.

Q And during that conversation did they explain the

process that you just described?

A So, I've been in this business for 10 years, 12
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1 years, I know as much about it as they do. I don't need them

2 to tell me what I know. But I do know that they are very

3 good credible businessmen who know how to track information

4 so that they can~ make subsequent decisicis to implement the

5 fund-raising strategy. And you really cannot make those

6 educated decisions without this kind of data base management

7 systems in place.

8 Q You said that you did speak with The Best Lists

9 personnel and Response Dynamics personel in regards to this

10 matter that we are discussing today?

11 A Right, I did say that, yes.

12 Q And what was the content of that discussion?

13 A Boy, oh boy, you know, we're in trouble this

14 time. How do we get out of this one? How did I do this?

15 Why did I screw up? Whatever possessed me to think that .,-his

16 was not going to be more problem than it was worth? Words

17 like that.

18 Q At any time during those conversations did either

19 representative from either group indicate their knowledge

20 prior to your telling them about the source of the names that

21 they had obtained from ?

22 A I don't know if they did or didn't. I know from

I-h k~i R i ,()k i i . I
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1 me the state of their knowledge was that they didn't know

2 whether it came from Washington On-Line. But I know Ron and

3 David very well, so Ron is a very emotional guy, he is a nice

4 man, and he probably stated a thousand times that he didn't

5 know they were FE': data n~"'es I said, I know you didn't

6 know.

7 Q In this industry is it easy to detect by obsarving

8 what the source of some names of some lists?

9 A That's a good question. You can learn a great

CN10 deal about a whole variety of underlying business decisions

CNI11 and business systems by observing an envelope. A great

4012 amount can be learned by an educated observer about what were

13 some of the decisions made by people months in advance.

14 Q Was the information the active Republican donors

C, 15 list distinguishable such that an informed person in the

16 industry would know that perhaps it belonged to the

17 Republican National Committee?

18 A No.

19 Q That the information had come from the federal

20 record?

21 A No, no, no, absolutely not.

22 Q Or fromi the Federal Election Commission record?

K N 1<! v~ I N'-'
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1 A No, the mailing in question that you are talking

2 about was a standardized letter; there was nothing unique

3 about it to -- the mailings in question as far as I can

4 remember were Just exactly like the mailings that ACPA was

5 doing pursuant to its use of other lists. The sole

6 difference was the source code and a person who got the

7 letter wouldn't know what that source code meant.

8 Q What I'm asking is The Best Lists or Response

9 Dynamics have receiN-'.%' a chunk of names from the active

10 Republican donors list or --

11 A Haven't received names.

12 Q What have they received?

13 A Nothing other than the fact that a computer

14 service bureau is ready to process orders.

1W Q What would the computer service bureau do? Do

16 they label letters and send them out?

17 A Yes, among other things, that's what the computer

18 service bureau does.

19 Q Did the Response Dynamics or The Best Lists ever

20 see a compiled list in any form?

21 A I don't think so.

22 Q Not in the form of a bunch of letters or mailing

V ~''-~
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label or?

A I don't think so.

(Recess.)

BY MS. ROBINSON:

Q To clarify the process, Mr. Dolan, the order would

go out to -- why don't you explain to me what the process is

in terms of what ACPA?

A Okay, my pleasure. Would you like me to explain

the process in general? Or the process under the -- with

respect to the active Republican donors? I'll be happy to do

both.

Q With respect to the active Republican donors.

A Some of this calls on me to speak to some of the

business systems as T understand it and between Response

Dynamics and TBL. With that being understood I'll proceed.

Once The Best Lists company knew that it was now brokering

this new group of names, an order would be sent via mail from

TBL to Saturn and the order would say words like 5000 random

select or Nth select to be shipped via label to a letter shop

by date X. And it might even have the price on the order, 1

don't know for sure.

Saturn would take that order, go to the computer
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1 data base. Take the tape, put it in the machine and read the

2 information and produce the required labels. They would take

3 the labels, ship them to the letter shop. The letter shop

4 would apply the labels to the envelope. And out it would

5 go. That same process could be occurring at the same time

6 for 10 different lists that ACPA was mailing on that date.

7 10 different lists that was nwned by 10 different companies

8 or people. Assuming that 10 different people had stored

Ir9 their data with Saturn. If they didn't store with Saturn

C\110 could be the computer service bureau in Cleveland, the order

11 would go from TBL to computer service in Cleveland, would

012 have instruction to where they send the label and the --

13 Q So that Response Dynamics and The Best Lists ne .er

14 saw the compiled list -- never saw the mailing labels, never

C 15 saw the addressed ..nvelopes?

16 A Right. It would not be consistent with the

17 business systems for them to see that. It would not be

18 consistent as I understand the business systems to have seen

19 that. Done totally out of the house.

20 MS. ROBINSON: I would like to introduce as FEC

21 Exhibit 8. And I'm handing a copy to the witness.

22 (FEC Exhibit 8 identified.)

0V
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1 BY MS. ROBINSON:

2 Q Have you seen these before, Mr. Dolan?

3 A Yes, I presume I did.

4 Q Could you state for the record what they are,

5 please?

6 A They are invoices from The Best Lists to ACPA.

7 It's a bill to ACPA from The Best Lists.

8 Q Are these related to the mailings that resulted

9 from use of the active Republican donors list?

10 A Yes.
CN

(N 11 Q And there are three such invoices?

4012 A Yes.

13 Q And these are related to the test that vou

14 re'ferred to?

C 15 A Yes.

16 Q Or to other general solicitations?

17 A These were bills that resulted from the test

18 mailings that we were doing.

19 Q And there were only three such, does that mean

20 there were two or three other tests which we don't have

21 invoices?

22 A No. I don't know what it means, to be~ honest with

! i 1! ,. \ k i i f N it i <-. 1
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1 you.

2 Q On each document there is a key code indicated.

3 A Okay.

4 Q Could you explain what that key code is?

5 A I will try. I think that this key code would be

6 on every envelope or label, the label that would be affixed

7 to the envelope, resulting from these 5000 names from the

8 larger data base.

9 Q what does the key code tell us, what would it tell

10 someone?
CN

11 A It would tell you, if there was a pile of these

12 names with the key codes, you could go to thte book and say

13 where did this group of envelopes come from. You would go

14 back to the recordkeeping and say ah, active Republican

15 donors, they were -- this, by the way is not the order from

16 TBL to Saturn; this is just a bill1 from TBL to ACPA. I would

17 say the key code reflects the code of -- affixed on the label

18 that would be generated by Saturn onto the label.

19 Q Which would then identify the source of the name?

20 A Yes.

21 Q You made reference to this book but it indicated

22 that you never seen the book, how then are you aware of

V -i !1 K \i fRi i(J1* i Rf, 1\(
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1 what's in the book?

2 A Well, you're calling on me to speculate. And I'm

3 attempting to answer your questions. And I've never seen the

4 book -- but this material is put somewhere, I bet you, in

5 Response Dynamics, maybe it is put in a book, maybe in a

6 carton. But eventually I see the bill for whatever Response

7 Dynamics does on behalf of -- I mean whatever work RDI does

8 on behalf of ACPA.

9 Q Do you maintain a book for your purposes to

10 identify the source of the names in the mailings that you
C%4

11 order?

12 A No, I don't.

13 Q So that you couldn't keep a record of this key

14 code with anything that IFI or ACPA maintains so that when

15 letters come back or mailings go out or the invoices come in

N16 that you can identify?

17 A No, IFI was only -- the International Funding

18 Institute was only getting into this business because it saw

19 a service that was made available to the public. It had not

20 built all the business -ystens required to do all of these

21 things. In due course it might have gotten as bureaucratic

22 as all organizations get, but it was not to that stage.

V 14 w"k \1 I 1()I I IR".I\(
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A Yes.

Q Do you review those books and records

periodically?

A Yes. Point of fact, some of them are sent to m

Q Does some of that information contain the

information you have described to me as to ho., the records

are kept?

A Yes and this tyna of infr -vrn wA-A-

e.

- ~ ~ ~ ~ ~ ~ ~ ~ & -J£ -- -4M. .~AJA.LJ L

the industry for the fund-raising consultants to maintain.

Q So what kind of information does Response Dynamics

send you? Do they send it periodically, monthly, how?

A At my desire. I mean they have been working out

the kinks in their data base system. They've been making a

35141.0

American Citizens for Political Action committee contracts

with Response Dynamics to manage its fund-raising program and

within that context Response Dynamics maintains these types

of records from which the information is taken by the

executives involved, in this instance Kanfur or Kunko or

Dolan.

QDo you have access to the records that i~asponse

Dynamics keeps on behalf of American Citizens for Political

Action?

V i),, P \i k i it i , 1\(
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1 lot of mistakes and it's been wrong, they suspended it for a

2 while while consultants were working manipulating the data.

3 1 don't know what they were doing. There was a period of

4 time I wasn't getting it. It was not correct, I send it back

5 if this is true we all should go to Hawaii.

6 Q Generally on a quarterly basis or monthly basis?

7 A I don't know how often they do it. It is

8 intermittent at best in terms of the information I receive

9 from them now. But I have a philosophy they are being paid

10 money to use their judgment and they're the fund-raisers I

11 was not operating as a fund-raiser in that capacity, I was

12 coming up with public policy and to speak to colleges and

13 high school students.

14 0 And in the information they send you, do they

0'15 identify the source of names they use?

16 A Yes.

17 Q Would that information include for instance that

18 -- I mean do they specify that these names for these

19 solicitation came from the active Republican donors list?

20 A Yes, at times it does.

21 Q And prior to your meeting with The Best Lists

22 principals to terminate use of that list, the information you.

V~~ ~ ~ i4 ) i \
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1 received from them would have been said that these tests we

2 have done included namses from the active Republican donor

3 list?

4 A Right.

5 Q And any other solicitation that they have done

6 outside of these tests would have indicated that the names

7 were derived from -- and it would identify the list?

8 A Right. I think, yes, if you are still talking

Z)9 about ACPA, the answer is yes. How are the other guys -

10 Q No, I'm still referring to ACPA.
C"4 .

CN11 A Yes, then the answer is yes.

12 Q Can you recall that they mentioned the active

13 Republican donors list with any of the other solicitations

14 other than the test identified?

15 A No, no other use of it.

16 MS. ROBINSON: We will be concluding the

0117 deposition at this time, Mr. Dolan. You will be receiving a

18 witness fee check through the mail. This is a continuing

19 deposition. we may need to question you again.

20 THE WITNESS: Do I get paid again?

21 MR. LEVIN: Yes.

22 MS. ROBINSON: Do you want to waive signature
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1 or --

2 THE WITNESS: No, I do not want to waive

3 signature.

4 MR. LEVIN: I'm addressing this to the reporter as

5 to what the arrangements would be for the signature.

6 THE REPORTER: We will send the original to you

7 Ifor signature with an errata sheet. If any corrections are

8 to be made, you send the original back with the errata

9 sheet. We will send it back to you.

10 THE WITNESS: Do you have my address?

11 MR. LEVIN: You are aware of the confidentiality,

12 everybody in the room should be aware of the confidentially

13 provisions of the act, F 37 G, and this deposition is not

14 terminated; it is adjourned.

15 THE WITNESS: Can you explain to me what the

16 confidentiality provision of it means what -- not --

17 MS. ROBINSON: Same confidentiality provision

18 applies to the complaint itself.

19 MR. LEVIN: In other words the investigation not

20 made public until its conclusion.

21 THE WITNESS: Other than obviously speaking to

22 counsel.
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MS. ROBINSON: Sure, yes.

MR. LEVIN: So we are adjourned.

(Whereupon, at 12:40 p.m., the deposition was

adjourned.)

9



CERTIFICATE OF NOTARY PUBLIC &REPORTER 92

I ARLENE KNOWLES ,the officer before whom

the foregoing deposition was taken, do hereby certify

that the witness whose testimony appears in the

foreaoi ng At-osition was duly sworn by me; that

the testi-mony of said witness was taken in shorthand

and thereafter r-educed to typewriting by me or under

myv 'dir4ection; that said deposition is a true record

of th,,e testimony given by said witness; that I am

neither counsel f or, related to, nor employed by

any of the parties to the action in which this

de-.osition was taken; and, fur ther, that i am not

a relative or employee of any attorney or counsel

emnloved by the parties hereto, nor financially

or ctherwise interested in the outcome of this action.

9 r Public and for the
Dx rict of oui

My Commission 'Expires FEB?!'A PY 29, 19921
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ATTACHMT I

Washington On-Line
Master Service Agreement

Washigon n-ine of WA~shmpon. D.C is pleased to enter inothisN
2sh ~~~with an MatrAmmtt *!(

of MAX 21. IQJ,

To make this contract As suraigmirwr as possible. the urds aw JIM M. and *a% mean WshingtonOn-Lane, the %wrds Yf and jam. mean you. the Subscr ier.

Basic Service~ are toprsvde ouaccsstoour time sharn computer system.
w ~ll provide this ser ice to %-u at one location only.:

You agree to have awalle at this location a separate business telephone line to be used exclusiveq for con-nection with computer time sharing systems or for uransmission and recepton of computerized information.
'lou agree to pa ; all charges associated with (he installation and use of this telephone line. You under-stand thai yolu must have this telephone line for us to provide '.ou access to our syVstem.

Technical AssistanceYou can call us at 202/543-9101 during normal working hours for answers to questions on the use ofthe Washington On-Lane system. However. uIe are not responsible for-and %ill not provide consultingservices on the use of-equipment you own. or any equipment v.ou use.

M 4-intenance of EquipmentYou understand that your equipment -ust be *wking properly for '.ou to access our system. Maintainingyour equipment -or any equipment you use -is your responsibility. You are free to obtain service con-tracts from others to maintain your equipment and its communications capabilities.



Ownership and Credit
Information we transmit ro %ou is for vour internal use onti You may not distribute this information to
others except Co the extent incidental to the conduct of your business. If your use of this information
includes its Publication in an% form. you will credit Washington On-Line as the source.

All computer programs. database files. reports we transmit to you, copvights. and other rights to and
of the Washington On-Line sNystem are our exclusive property.

Improrvements
We mav from time-to-time improve and modify the programs and procedures associated wiith the services
we provide you. Our sen ies would then be provi.ded in accordance with any such changes.

Fees
You agree to pay us a one-time

Initial Fee of 5750.00
which %-. will invoice to vou on : te Effective Date of this Master Agreement. You agree also to pay an

Annual Acces Fee of 5500.00
throughout the Iair of this Master Agreement. %* will ityotce this Fee on the Effective Date of this
M1aster Atgreement and on each subsequent anniversary f aewal Date).

Wema% increase the Annual Fee by, notifying vou in wiriting 60 days in adiance of the Eftectoyc Date
of the increase.

Terms of Payment
Our amoices are due and pavable within thirtv (301 days of issue. If pa~ment becomes fifteen (15)
dais past due we m,&% suspend sour access to our system until w~e receive pavment. Please make %out
pa~ments to.

Washington On-Line
507 Eighth Street. Southeast
Washingon. D.C. 20003



Duration of Agreement
Trhis mlaster Agreement co-vers j period of one '.ear beginning '%irh the Effective Dare -and %%ill auto-
maticaliv rene% on an annual basis on each successi~e Rene'~al Date.
You ma% cancel this A~greement b% norif%-ing us in -Ariting at least 90 days prior to the RenewalI Date.
Nou ilso hai-e the right to cancel this Master Agreement as of the Effective Date of any increase in our
fees affecting you. b% notifying us in -Ariting thirtv (30) day in advance of chat daue.

Limit or Liability
W%-.ill make ener' reasonable effort to ensu:-c that the information we provide vyou through the

Washington On-Line s'stem is complete and accurAte. but %'.c cannot "tarrant the completeness or
accurac% of anv information Ac delier.

You %%ill not hold us liable in An% "%j% for djrnagev. .insinje out of %our use of our information. Further.
*,ou %%ill hold us hjrrmlcss from 4n% Llim. Iijbilit%. or damageis asserted against us b% others because of.
or in --n% -,%a% related to. 'our u~c ot information 'ou r ccie truam u ,

Complete Agreement
The abose terms and condiitions And chose contained in An% signed Attachments or appendices. consi-
ture the full and complete -Agreement betx~een 'ou And us regarding Access to the Wshington On-Line
computer time sharing ssstem.

An% change. modification, or %ai~cr of these pro-s ions must be in %%riting and signied by, an officer of
NWashicon On-Line.

SU BSCRIBER_./

N~e ame Raharr F_. tlnan

D~ate May 22. 1986

W*ASHNFrO !DN-LINIE

T'.pcd Name Mnwn*ih r_ H4mnAlr -

lDate Xayt 22. 1986

Subscriber Business Nsame In"ArIngnial irundini Tosrituta
B'dlin& Address 2700 Virgtinia Avenue, Nw aterge.. wear Suftia 404
(_ t Washinitton 4 r- r 71D

Auention Bob Dolan
d.m LLIL j

Regular Bus-ncss Telephone 202 .i Z-. . .
Comnpucer Ci mmunications Telephone

Effecco-e Date M4al 21,. 1986 gemnNubr?Agreement Number 786
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The Campaign Contribution Tracking Systmm
Subscription Agreement

Washington On-Line., of Washingto .DC sp C n It this s wpi

,umaaa SN~ ubscriber) having an E wewltse of tt 22. 1986

To make this contract as straightforward as possible, the words w. ex w, and #a- amenm irOn-Lane the words yaw and ;='r. mean you, the Subscriber.

Basic Service and License for Use
WCagree co provide %ou access to our Campaign Contributon TraKing Syuuern" in aecorance wi"the terms and conditions of Master Agreement Number 286 which gm~

be in effect throughout rtas Subscription Agreement.

Training
Wewill conduct a training session on the use of the Campaign Conatri ion Trackisg Systm. Th~ecost for this training is included within your Annual Subscription Fee. However you as=e to reisrser

us for our trawl costs associated with your trainin session.
We will provide one (1) users manual. You may pur-hase additional Copies from us.

Ownership and Credit
Information we transmit to you is for your internal use only. You ma not distibute this inforation toothers except to the extent incidental to the conduct of your business. If your use of this informnation
includes its publication in any form. you will credit Washington On-Lane as the soure.
All comiputer programs. database files, reports we transmit to you. copyrigts, and other right o and
of the Washington On-Line system are our exclusive property.

Improvements
Wemay from tame-to-time improve and modify the programs and procedures associated wish she seKiewe provide you. Our scr'~ices would then be provided in accordance wish any sch ehanps. _________

DEPOSMONI

IEXIBIFIF



*8WW to pay us anF

Annual &auwipm= F@& a( S3.eML@@
Which we ad Wioic to"C W 'I' on the Elective Date of this Subecrition A.eam and on each sub,.quayannverary(Renewal Date).

naav kae the Annual 0-b6i tio Fee by noxtfing you in writing 60 da n advance of theEfeie Daue of the increase.

Ourinoies m ueandprbk Tlrnw Of PiymntOur nvoies ae du andpayalithin thmntv (30) days of issuer_ if parmet becomes fifteen (15)-, pst de "ema~ usped 'ur access to the Campaign Contribution Thacking Syse unti %vWti-v payment. Please mike 'our pay-ments to:
Washmngton On-Une
507 Egth Street Southeast

Whnga, D.C. !O0003

This FDuntio of AgreementThis Suscription A4ptement covers a period of one vear beginia with th~e ElecieDt n iautomatically renea on an annual basis on each successive Renewal Daue. %t o ~l
YVOu may cancel this Agreement by notifying us in A.Titing at leas 90 daon prie to the Renewal OmaYou also havv the right to cancel this Subscription Agreement as of the Eecftive DarW uf aSWaregin our fee affecting you. by notifying us in 111t ing thirty (30) days in advmue of tha daM

Lawful t.'seYou understand that information included in the Campaig Contrbution Trackin System has beencopied by us from reports filed with the Federal Election Commission. It is a violation of federa la tosell or use information copied fom such report for the Purpose Of soicitn contribution frmM Otherthan political committees.

Limit of LiabilityWawill make every reasonable efrt to ensure that the infomation Wa provide you through the Cam-paign Contribution Tracking Systm is complet and aecurae but w canno warrant tecmltnsor accuracy of a ny information mve deliver. teeelms
You will not hold us liable in any way for damaes vising out of your use of our information. Further.you will hold us harmles from any claim. liabiity or damages assrte against us by others because of,or in any way related to, your use of infoirmation you receive from us.



Complete AgreementThe above terms and conditions and those contained in any signed attachments or appendices. const.tuc the full and complete Agreement beri~een %ou arid us regirding access to the Campaign Contribu.tion Tracking System.
Anv change. modification, or %'ai'.er of these pro~isions must be in %%ring and signed by an officer ofWashington On-Line to become a part of this Agreement.

SLBSCRIB tVSHINTO0N ONLI

RpeWNa e R ber N O -I

13% ed ameRnh~r E: Dlanr~ped Name Kpnnpth C_. and lgrTitle -±CAMrf ! U , P~ rItd PripsidPriIfhae -May 22-,1986 Datce May 2 _ 1,986
Subscribe- Business Name International Funding Institutemi-1CBilling Address 2700 Virginia Avenue. %W Watergate West Suite 404Clt% Warthi 

rt.t D Zp203Attention bDoa r DZI203Regular Business 'rclepinc ( 202- gmI 3("mrpurcr (>mmuncatfir% 'rePhonc _________(________

Efect" fDat May A2. reemcrat \umber 536 __________
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1701SON, %N-1986

Mr. David Hendry
International Funding Institute
3421 M Street, .N.W.
Suite 1010
Washington, D.C. 20007

Re: Constitutionality of the Provisions of the
Federal Election Campaign Act of 1971,
Proscribing the Use of Donor Information for
Co!7uercial Purp ses or Solicitation

Dear- Mr. Hendry:

You have asked for our opini-n on whether- the
proscription on commercial use of the nam7es of campaign
contributors supplied to the Federal Election Comm-ission
("FEC") pursuant to disclosure requirements of the Federal

.lecion Campaign Act of 1971 (FC",2USC
438(a)(4), as amended,:'- is coinstitutionally irntirmr..

1/Section 438(a)(4) of the FECA provides in pertLnent

The Commission shall --... (4) within 48 hours
after the tu-e of the receipt by '_he Comm,-,rission of
report,-s and st3tements 'file ! ,,;th it, make them
3vai13tble f -r public inspection, a!.J co)pyknq, at the
expense o3f trne person requesting _s ich c,-,ry~ng, except
that any information copied fromr such reports or
statements may not be sold

(Footnote continued on following page)
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The question presented has
federal or state- court. Moreover, a
three timres and included the subject
the legislative history of the FECA
the purpose for the comm.,ercial use r
discussion in the committee reports
merits of circumnscribing the use of
solicitation purposes. This lack of
and legislative history forces us to
upon which our opinion is based. Sp
that the government would assert as
solicitation rest riction protection
to privacy
comrnerc ia 1
donations.
Funding :n
to solicit
political
solicitati
political

in the home,

not been addressed by any
lthough Lhe Act was amended
provision in each version,
lends little insight as to
estriction. There is no
or the floor debates on the
donor information for
interpretative case law
make certain assumptions

ecifically, we shall assume
a justification for the
of the contributors' right

and prevention of any chilling effect
uses of the disclosed5 if:ormation may have on
In addition, we will assumre that the International

stitute ("IFI") will be using the contributor lists
funds in connection with supporting specific

candidates, positions or parties and that the
on of funds will be intertwined with furthering such
objectives.

Based on the assumptions stated above, and in
recognition of the analysis provided below, it is our opinion
th3t the proscription on the use of contributor lists for the
solicitation of funds contained in Section 438(a)(4) of the
FECA is inconsistent with the First A2~end:'ent's protection of
free speecn. The solicitation of funds for political purposes
is recognized as an important form of political speech.
Accordingly, any restrictions irmposed on the exercise of this
ri,;ht will be considered Uflcoflstiticfl3l unless the government
can demonstrate a com-pelling interest requ:rirnq tne
restriction, a buroen the goveirnment will niot be able to meet
in this instance.

(Footnote continued from-, previous page)
-r used by 3any person for the purpose of soliciting
contributions or for comerciai purposes, other than
usingq the nan'e and address of any political commnittee
to solicit contributions from such comuittee.

3 -

Specifically, you have asked 1) whether, in light of the
opinion in Rya v.Kirkatrick, 669 S.W.2d 215 (Mo. 1984) you
may supply your clients with the names of contributors who
appear on the disclosure statements filed with the FEC pursuant
to S 102 of the FECA, 2 u.s.c. S 432, for the purpose of
soliciting contributions from them, and 2) whether receipt of
the information from an intermediary would have any effect on
the 3nalysis.



I .The question whether the First Amendment has been
impermissibly restricted by Section 438(a)(4) depends on: 1)
whether the di~semination of lists of names~ tails into the

category of speech, either political or commercial; 2) whether
that speech is inhibited by the statute; and 3) if free speech
is inhibited, whether the government has a compelling
justification for infringing upon that constitutional right.

Although the constitutionality of the disclosure
proscripticn has not been addressed specifically by any federal
court,-: thesolicitation of political contributions has long
been consi,'Aeed a form of political speech and the protection
afforded political speech by the First Am~endmnent is well
established.

As recognized b'
424 U.S.
protect to
unfettere
politic3 4
(quoting
also rec:
speech ",

to the co
(quoting
It has al
nowhere s
is more p

y the Suprem-e Court in Buckley v. Valeo,
he First Airendment provides its broadest

n to political speech "in order to assure (the)
d interchange of ideas f~r the bringing about of
and social changes desired by the people." Id. at 15

Ro-th v. United States, 354 U.S. 476 (1957)). The Court
gnilzed that the First Amendrent guarantees of free
has its fullest and m~ost urgen.t applicat 3:.1 precisely
nduct of cam~paigns for political office.* Id. at 16
Monitor Patriot Co. v. Roy, 401 U.S. 265, 272 (1971)).
so been said that "the publc's right to be informed is
tronger than in the area of elections. And, no speech
rctected than political speech." CBS, Inc. v. FCC, 629

F.2d 1, 24 (D.C. Cir. 1980), aff'd 453 U.S. 367 (1981).

It is clear that the constitutional protect
afforded "political speech" are not limited to the w
spoken word. The" solicitation of funds is one rreans
corrrunicating political messages and is protected by
Amend&-ent guarantees of free speechl,. Village 2f Sch
Citizens for a Bette.- Enviroment, 444 U.S. 620, 633
v. Wens, en, 4621 F. Supp. 2 4, .49 (S.D.N.Y. 1978).
the E'_Zs.ev Court:

ions
ritten and
of
the First

aum bu rg v .
( 1980) ; FEC
As notzd by

2Stu"dy of other state elections laws also provides little
ass is tance in deter-ini ng th.,e ctonst,&tut -nalIity of the
pro~visions. Of twenty-five states suvy e nly two -- Hawaii
and kc'---a -- IncludedJ in their ,h-scl~sure requirements a
proscriz-:cn similar to the one .n the FECA. 2 Hawaii Rev.
St 3t . § ' I- ' 4 ( 4 (176); I owa Code Ann.§ 933.3 (West Supp.
1-186). And, t.hcose state courts tave never considlered the
const.t'. tionality of the provisicf.

-3-

1, 15 ( 1976), t
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424 U.S. at 17.
discussions rela
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As the above discussi-n sh-'ws, -..hen C3ndld3tes and
organizations are not prte -1 ..s-e the nrmtono
solicit funds, their speech is vpie. The restriction on

tne use of" the published donor I.,sts constitutes an
in.fri.nqement upon the constitutional qquaranty 3f free speech

because it inhibits the cand -iate'. 3a-ility t: accrue money and
express campaign messages.

H~vira established thatl. 'oij~in ffunds is
form of polit,.C3l speech, the jnouirv, tec-'-es ,.ntaher the
governi-ent, has a comrpei ling :ustif ication for testr~cting

u~~~~e~ ocorito lIts The -overnm7ent -ust r.3ve a

a
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Some forms of communication made possible by the
giving and spending of money involve speech
alone, some involve conduct primarily, and some
involve a combination of the two. .;'t this Court
has never suggested that the deperd.-.ce of a
communication on the expenditure --:t money
operates itself to introduce a nonspeecl element
or to reduce the exacting scrutiny required by
the First Amendment.



L compelling justification for the restriction and must narrowlytailor the law to serve that purpose. The restrictions foundin Section 438(a)(4) do not meet either of these requirements.

As mentioned above, the FEC will probably assert asjustifications for the solicitation restriction that it isnecessary to protect the privacy of the persons bei'ng Solicitedby mail. In addition, the government may argue that allowingthe information to be used for solicitation purposes might havea chilling effect on contributions. Neither of these argumentsis- sound and they do not constitute the comTpelling stateinterest required to justify a restriction on free speech.

The proposition that the constitutionality of thesolicitati Dn restriction can be sustained because the use ofcontributor inior.1:'irl) for solicitation purposes results in aninvasion of pri%--"y .e unfounded. TYLhe Supreme Court hasalrea3dy aairesse. . I issue and con~cluded that such apotential 4.nva .. privacy does not constitute a sufficientstate intorest inf"ringe on protected speech. Consolidated2' Edison Co. v. - . cSrice Comnission,47U..5952-5
n.11 (1980); i3ge f Schajr , supra. 444 U.S. at 633'(:ourt con: . %itd-or-to-.door solicitat ion, which is muchmore if usion than receivrvq rmail does not constitute

surf .sion Of privacy to 3ustify banning suchc-oactice); ,-ja..kin v. ._City of Struthers, 319 U.S. 141, 146-47
in order for the government to shut off discourse thatay offend the sensibilities of some recipients, there must be

-~a showing that sucstantial privacy interests are beinginvaded. Id. at 542 (quoting Cohen v. California, 403 U.S. 15,21 (1971)); see First National Bank of Boston v. Bellotti, 435U.S. 765, 78 3 (197c3); Lamont v. Postmnaster- General, 381 U.S.301 (11-95)(Brennan, J. concurring); Lamont v. Corniissioner ofMotor Vehicles, 269 F. Supp. 880 (S.D.N.Y.), aff d, 386 F.2d-;49 (2-d Cir. 1967), cert, denied, 391 U.S. 91$516)
Moreover, the interest of protect :rq prilvac-y is not compel Ii ngbecause recipients c~n take sir'ple actioc-ns to avoid the mrinor.nonenience result-nQ fromteslc~a~n As the Courthas noted, "customrers who encounter an 0blectionable billinginsert may 'effectively avoid further bom-bard:ment of theirsensiilties si-ply by averting t-heir eyes.'" ConsolidatedEdJison, sura 447 U-.S. at 543 (quoting Cohen v. California,
-;03T 'A. ~5, 21 1z97 ') ) . Moreover, rec.ipients of unwanted
sol .c:taticn car. "esc3pe exposure 1:o 1.bjectionable mlaterial
simoly ty transter.-irg ['it to) the waste!7asket.- Id

Further-more, the sollCit3tion rest,.r!Ct ion also iscons t itut ionaIIy i r, because i t i s not na rrowlIy t ai1lored.... ere 3re 3ther mtcsto lim-it unwarranted int rusions on aless restrictive basis. As nited by the Rya or if a perscon
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does not want to continue to receive solicitations he may givenotice to the Post Office Department to halt further mailings.Ryan v._Kirkpatrick, 669 S.W.2d at 219 (citing Rowan v. United
SttsPs fieeatet 397 U.S. 728, 737 (1970)). Inaddition, the FECA could be modified to require solicitors to
remove people from their mailing lists if requested.

Similarly, the asserltion that there would be achilling offect on contributors as a result of their loss ofpriv.acy is unsupportable. The contributor lists are in thepublic domain. The are "eavailable t,)r public inspection andCop-)jyiflq." 2 U.S.C. S 438(d)(4). There is no prohibition on thepublication of the contributors" n3-mes in newspapers orr.-agazines. In fact, as noted in Federal Election CorMiSSion v.Amria DeorpiIev1cs nc., 629 F. Supp. 317 (E.D .-Va. l96--,the FEC makes computer tapes of contributor
lists available to fundraising organizations for the purpose ofverifying the accuracy of t heir solicitation lists. Id. at318. Such pervasive availability arnd une of contribution listsdemonstrates that the solicitation restriction cannot bedefended based on the concern that donors may curtail theirgenerosity in apprehension of future solicitation. The concernis speculative and. amrounts to no m.than what might be an

annyane. yan v.. Kirkpatrick, 669 S.WJ.2d at 219. Moreover,
the United States Supreme Court has held that mere speculation
of harm does not overcome the right to free speech.
Consolidated Edison Co. v. Public Service Commnission of New, .ork 447 U.S. 530 (1980).

The solicitation restriction alslo prohibits the use ofinformation that is otherwise in the public domrain. TheSupremne Court has not looked favorably upon restrictions oninformation in the public do-73.n. In Cox SroaiC3Sting Corp. v.Cohn, 420 U.S. 469 (1975), the Court refused to restrict
p-ublication of a rape Vict.im's ident ity s~nce th"e judicial
records are open to public inspectiocn. I.at 495. InCail
CitiAes Media Inc. v. Toole. 463 !.I.S. 1303 (19 3), even wherethe Court 3ssumeO. 3ruen-,: that the goverr-.en -3 1 a cornpel iInginterest I-. keeping personal informratio:n aboutl urors
confidential in a sensitive :-ase, It required *far more
)Usti icatlon . .to show that this c3tegor~cal, permanent

pribition agains publishing inf _rmaticn already in thepu-blic record was 'narrowly Itaiored to serve tnat interest.'"

3/ Althoucri the J ecisicn resulteda Civil fine for violat.ing 2 U.S.C. sectio.n 438(a)(4), theconst,.tutiona1Lty of the statute was not raised by the
defendant.



Id. at 1306. Although these cases arise in a different contextthan the one involved here, they provide guidance as to whatthe courts consider "cornpellit.g- justification to support adenial of or infringement upon a constitutional right. If theSupreme Court will disallow restrictions on publications ofinformation that would have been available to any member of thepublic, "even for the obviously sympathetic purpose ofprotecting the privacy of rape victims," id. at 1306 (citingGlobe Newspiper Co. v. Superior Court, 457 U.S. 596, 607-609(1982) Cox Broadcatst i ig 420 U. S. at 49 1-495), i t will1
probably not upho'ld rest.Licticn1s on the use of the much lesssfensitive FEC donor information wherzb that use bolsters freedomfK political expression.

The final question is whether the analysis wouldfhange if an intermediary supplied IFI with the names of:&,ntributors. The statute prohibits both 1) the comm=ercial use,if, and 2) solicitation based on information supplied in theFEC reports. If the intermediary does nothing but collect the.ntorr-nation for sale to those who would solicit politicalccntributions, then it is questionable whether the free speechconlstitutional analysis set forth above would extend protectionto the .termediary'~s puirely commercial use, because the:nterm-ed.ary would not be prcpound.ng 3 polit,.cal message. Asto IFI, however, even assum7ing, 3aQjendo. that the solicitation
restriction was constituitional, if IF'L did not know the source
of the information, and m-akes every effort to comply with thelaw, civil penalties pr2baba'y could riot be 177posed on IFI. In.:rder for a civil pen3aty to be i.-posed for violation of theFECA, it must be found tChat the "person . . . knowingly andw illfuilly ccm4-it~ted] a violation of this Act." 2 U.S.C.S437q(d)(I). In Ameri.can Federa3t ion of LaboranCogesfindust.ia-1 Oriia zat,.2ns (AFL-Cl'O) v.FEC, 628 F.2d 97 (D.C.Cir.) cer*:. denied, 444 U.S. 982 (1980), the Court of Appeals
7'efu'Se' 6--o C cI V pena 1 $ 1es because i t f ound , based on a13CK Of case 13w and an armbicuity inl FECA Sect.ion *141b, that--he AFL-CIO tho ught it was ,n Complia3nce arid that the violationWas r.:t knowing and wil1ful. See also Natic.-31 R.ght to WorkComm.-itt'ee, Inc. v. FEC, 716 F.2d 140i DC Cir. 1983) (action1-ot knowing and wilful if there is a legitim ate question as to3pp1icab!iity and i n that of ambigquous statute) .

The failure of any court specif~cally to address thec-onstituic~nality .-f Sect icn 438( a)(4 makes it im-possible for,~s to -.ate, without quil . f caticr7, that the s-l~c,'tation
.~stictin i uncnsttutin~l It is not poss~bie to predictwitn certaInty hcw a court will resolve these --iestions.Neve rthe less, b35ed On. tbhe :oreqoing analysis and conditioned

cn our assum.ption as to th~e :nterest of the Q3-.errment in

-7 -



enforcing Section 438(a)(4), it is our opinion that, ifproperly challenged, the solicitation restriction on the usecontributor lists filed with the FEC would be found to be anunconstitutional restriction on political speech. Therestriction infringes on political speech, does not further acompelling governmental interest and is not narrowly tailoredto advance the interest the government seeks to promote.Further, if the statute is unconstit~utional, IFI's potentialliability for usinq slich lists would not change if the listswere obt i ned f rom an i nterrmedi ary. Further, even if thesolicitation restriction were constitutional, if IFI obtains isolicitation list from interm ediaries that obtained their listby copying FEC contributor lists, IFI will not violate the FE(provided it has no knowledge that the list was obtained in .uca manner.

of

:s

if you have any questions concernin~g this opinion orwould like us to consider a mrodified set of assumptions, pleasecontact John F. Finston.

Very truly yours,

LeBOEUF, LAMB, LEIBY &M cCRAE
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ATTACHMENT IZ

February 27, 1967

Robert Dolan
International Funding Institute* Inc.2700 Virginia Avenue, NW Suit. 404Washington, DC 20037

Dear Bob:
As per our phone conversation I have summarized our discussion.
Washington On-Line will authorize the International FundingInstitute to reactivate the remaining three monthsonyrsubsripton agreement, anytime within six months of the abovedate, Provided we receive the final quarterly installment of$1,135 by March 13, 1987.
In addition, you are authorized the renew your subscription tothe Campaign Contribution Tracking System at the rate of $4, 000for an dditional year. Please feel free to call me with anyquestio You ~y have.

Sin~ 9 4

Il1 Oberst
General Manager

ICO:me

Alp 3Y~

Ap
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Mn FEDERAL ELECTION COMMISSION
WASHINGTON, D C 20463

July 1, 1988

Robert E. Dolan
2700 Virginia Avenue, N.V.
Suite 404
Washington, D.C. 20037

RE: MUR 2361
Robert E. Dolan

Dear Mr. Dolan:

Enclosed is a check for thirty-four dollars and twenty cents
($34.20), which represents the witness fee and mileage
reimbursement for your deposition which occurred on June 15,
1986, in the Office of the General Counsel, Federal Election
Commission, Washington, D.C. At the deposition, you were
informed that the check would be mailed to you once it had been
prepared.

if you have any questions, please contact Sandra H.
Robinson, the attorney assigned to this matter, at
(202) 376-6200.

Enclosure
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AcE&FEDRAL
REPORTERS, INC.

1 4BB RlX I

444 North CApio Street
Washington, D.C. 20001

(202) 347-3700
B: (800) 336-6646

STENOTYPE REPORTERS 12 August 1988

Federal Election Comission
ATTN: Ms. Sandra H. Robinson
999 E Street, Northwest
Washington, DC 20436

Re: Deposition of ROBERT E. DOLAN,
Washington DC, 15 June 1988.

Dear Ms. Robinson:

Enclosed
has been
Deponent

is the Original copy of the above-entitled deposition, which
read by the Deponent. Two corrections have been made by the
but signature was omitted.

Page 27, line 21: Change "hell" to "hec&-.

Page 68, line 22: Change "universal" to "unfverse".

Sincerely,

Edwin G. Crowley
Deposition Supervisor

C, ~
1~

C
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DEIFORE TUB FEDERAL ELECTIONS COf!3BS!ON

In the Matter of)

American Citizens for Political Action)
and Robert E. Dolan, as treasurer)

MUR 236~1
International Funding Institute)

Afghan Mercy Fund and Tony Campaigne, as )
president, and Anne Hurd, as project)
di rector)

GENERAL COURS19L S REPORT

I. BACKGROUND

On July 14, 1987, the Federal Election Commission

("Commission") found reason to believe the American Citizens for

Political Action (PACPA") and Robert E. Dolan, as treasurer,

violated Section 438(a)(4) of the Federal Election Campaign Act

of 1971, as amended ("the Act"), in connectiqikn with solicitations

for contributions which were mailed to certain pseudonyms found

in financial disclosure reports filed with the Commission. On

that same date, the Commission merged MURs 2094, 2307 and 2346

with MUR 2361, and approved interrogatories and requests for

production of documents. See, MUR 2361, 2346 & 2307 -General

Counsel's Report, signed July 1, 1987, and MUR 2094 -General

Counsel's Report, signed July 1, 1987. An analysis of the

responses to the discovery requests received in this matter was

made in the General Counsel's Report to the Commission, signed on

April 1, 1988. On December 21, 1987, this Office received a

request for pre-probable cause conciliation from ACPA and

Mr. Dolan. On April 6, 1988, the Commission declined at that

time to enter into pre-probable cause conciliation with these
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respondents.

On April 6, 1988, the Commission also found reason to

believe the international Funding institute, Inc. ("171.)

violated Section 438(a)(4) of the Act, approved a request for

production of documents directed to the In1, and approved a

subpoena for the deposition of Mr. Dolan. It is noted that

Mr. Dolan is also the executive vice-president of the 171. on

Ray 13, 1988, through counsel, the 171 submitted a response to

the request for documents, and requested pre-probable cause

conciliation. Attachment I. On June 6, 1988, the Commission

declined at that time to enter into pre-probable cas

conciliation with the 171.

Mr. Dolan was notified through counsel that his deposition

was scheduled on June 15, 1988. By letter dated June 7, 1968,

this Office was informed that counsel was withdrawing from

representing the respondents in this matter. Mr. Dolan, however,

did appear without counsel for the deposition as scheduled on

June 15, 1988.

II. ANALYSIS

The Federal Election Campaign Act of 1971, as amended (*the

Act") prohibits the selling of any information copied from

reports and statements filed with the Commission, and it

prohibits any person from using such information for the purpose

of soliciting contributions or for commercial purposes, except

the name and address of a political committee may be used to

solicit contributions from such committee. 2 U.S.c. 5 438(a)(4).

Section 438(a)(4) also allows political committees to use up to
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10 pseudonyms on each report tiled in order to protect against

the Illegal use of names and addresses of contributors. The list

of such pseudonyms should be attached to the appropriate report,

but it shall be excluded from the public record.

A. International Funding__Institute,, Inc.

The 171 is incorporated in the state of Virginia. According

to its Articles of Incorporation, the purposes of the

organization include "furnishing and performing political and

managerial advisory and consulting services... ;* and engaging in

and conducting "any and all phases of the business of fund

raising, by or through advertising, public relations, promotions,

marketing, publishing, research and consulting..." At the time

of its incorporation, the IF! had two initial directors, David

Hendry and Robert E. Dolan.' Currently, however, Mr. Dolan is

the sole director, officer and stockholder of the company.

Attachment 1(4). (6)-(B).

on may 22, 1986, the 171 contracted with Legi-Tech, Inc. to

receive Legi-Tech's services known as Washington On-Line

'aV ") 2  Although it was not provided by the 171, a copy of a

supplemental contract made between the IF! and WOL was provided

1. It is noted tnat a David Hendry, Jr., was a respondent in
MUR 2372. In that matter the issue was whether the project of a
political committee could include the name of a candidate in the
project name. Mr. Hendry had signed letters that solicited
contributions to the pioject of the Conservatives for a Secure
America ("CSA"), entitled "Kemp's First Fund." A complaint had
been filed on behalf of the Jack Kemp presidential exploratory
committee. The Commission found no reason to believe the Act
had been violated and closed the file in that matter on July 14,
1987. See MUR 2372 - General Counsel's Report signed June 29,
1987.
2. Legi-Tech, Inc. is another respondent in this matter.



by other respondents in this matter. See, M4UR 2361 -General

Counselts Report, signed April 1, 1988. This supplemental

contract stated the terms for subscribing to VOL's Campaign

Contribution Tracking System ("CCTS"). Included in the CCTS

contract was a provision which stated that information provided

through the CCTS vas obtained from the public record of the

Commission and, further, that the use of such information for

soliciting contributions from other than political committees was

prohibited by federal law. Mr. Dolan admitted during his

deposition that he signed both contracts on may 22, 1986, on

behalf of the IF!.

C\: In the course of the deposition of Mr. Dolan on June 15,

CN 1988, he also disclosed the following information. VOL provided

contributor information to the IF! by allowing computer access

to VOL's data base. Such information included the names and

addresses of individual contributors to federal candidates

identified by each candidate's campaign committee. The

information would also include the amount each individual had

0 contributed and, in a few instances, a contributor's telephone

number.

Mr. Dolan then realized the potential value of the

information received from WOL and decided to market it in the

form of contributor lists, which eventually came to be known as

the "Active Republican Donors" list and the "Active Democrat

Dorors" list. Mr. Dolan stated that the only source for the

names on these lists was the CCTS. The specific list at issue in
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this matter is the *Active Republican Donors" list.' Mr. Dolan,
on behalf of the 171, obtained the services of several computer
contractors who programmed the information into unable form. N*
then had the computer tape which contained the lists housed with
the Saturn Corporation. Upon receiving orders from list
brokerage firms, Saturn produces mailing labels that are
subsequently forwarded to a "letter shop" from where the
solicitation documents are actually mailed.

Mr. Dolan also realized the potential illegality of using
the information obtained from VOL. Therefore, prior to using the
lists for any purpose, he obtained a legal opinion from the law
firm of LeBoeuf, Lamb, Leiby & MacRae, regarding the

constitutionality of Section 438(a)(4) of the Act. Mr. Dolan
waived his attorney-client privilege and provided a copy of the
opinion received from that law firm to staff of this Office
during the deposition. Attachment 11. According to that
document, Mr. Dolan's specific concerns were whether he could
supply his clients with contributor information obtained from the
Commission's public records for the purpose of soliciting

contributions and, further, whether obtaining that information
from an intermediary would have any effect on his liability.

Attachment 11(2). The letter of opinion fro~m the law firm is
dated August 11, 1986, and is addressed to David Hendry.

Mr. Dolan explained during the deposition that Mr. Hendry was
merely a conduit, that it was actually Mr. Dolan who contacted

3. According to Mr. Dolan, the "Active Democrat Donors" list wasnever used for any purpose.



the firm, requested the opinion, and had discussions with members
of the law firm about the request. In summary, the legal opinion

advised that *if properly challenged, the solicitation

restriction on the use of contributor lists filed with the FEC
would be found to be an unconstitutional restriction on political

speech." The opinion further concluded that, even if the

restrictions on solicitations were constitutional and the 171

obtained a list from intermediaries who had copied such list from
the Commission's public record, the 171 would not be in violation

of the Act if it had no prior knowledge of the source of the

list. Attachment 11 (8).

Following receipt of the written opinion from the law firm,

Mr. Dolan contacted The Best Lists, Inc., a list brokerage firm
and offered the "Active Republican Donors" list to be marketed

for profit on behalf of the IFI.4 The list brokerage firm

received a commission for its services and the Ir1 received the
balance of the amount charged to ca ; organization for using the

list. To Mr. Dolants knowledge, the "Active Republican Donors*

list was used by approximately four or five different

organizations. According to the contracts between the 171 and

WOL, costs for the 171 to obtain the CCTS from WOL included an

initial fee of $750, an annual access fee of $500, and an annual

subscription of $3,500, totaling $4,750. Copies of checks

provided by the 171 show that it actually paid at least $3,285

for the CCTS. Attachment 1(23)-(26). It is likely that other

costs were incurred by the 171 as a result of these transactions,

4. The Best Lists, Inc. is also a respondent in this matter.
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however, such information is not available to this Office.

Copies of checks received by the In1 from the Best Lists, Inc.

were identified by Mr. Dolan during the deposition as income

received as a result of renting names from the "Active Republican

Donor" list. The total of these checks is $9#513.10. Attachment

1(20)-(39).

The legislative history of the 1976 amendments to the Act

discuss knowing and willful violations. Congressman Hays noted

in his comments during the House debates on the Conference Report

that the phrase *knowing and willful* referred to "actions taken

with full knowledge of all of the facts and a recognition that

the action is prohibited by law.* 122 Cong. Rec. H3778 (daily

ed. Nay 3, 1976). The House Report distinguished the phrase to

include "violations as to which the Commission has clear and

convincing proof that the acts were committed with a knowledge

of all the relevant facts and a recognition that the action is
prohibited by law." H.R. Rep. No. 94-917, 94th Cong. 2d Sess.

3-4 (1976). Further, in federal Election Commission v. John A.

Dramesi for Congress Committee,, 640 F.Sup. 985 (D.N.J. 1986), the

Court noted that the knowing and willful standard requires

knowledge that one is violating the law. The facts in this

matter clearly demonstrate that Mr. Dolan, as an agent for the

171, obtained information from the Commission's public record and

subsequently used such information for commercial purposes, in a

knowing and willful violation of 2 U.s.c. 5 438(a)(4). The fact

that Mr. Dolan obtained this information through an intermediary

is inconsequential in this instance, since he was still informed
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that the information obtained from that intermediary, WOL, vas

derived by them from the Commission's public record. Although

this office does not adopt by reference the opinion of

Mr. Dolan's counsel, it is noted that such counsel advised his in

the above referenced legal opinion that "if the I71 obtains a

solicitation list from intermediaries that obtained their lists

by copying FEC contributor lists, the IF! will not violate the

FECA provided it has no knowledge that the list was obtained in

such a manner' (emphasis added). Attachment 11(8). Mr. Dolan

chose to ignore his counsel's advice and initially attempted to

shield his prior knowledge of the source of the WOL names and

addresses from the investigation into this matter. Mr. Dolan did

not present a copy of the supplemental contract for the CCTS

service with other documents provided in response to the request

for documents. However, when presented with a copy of such

contract during the deposition, he acknowledged that he ha'!

signed it on May 22, 1986, and that he was then aware of the

provision wherein the source of the CCTS information is

identified.

This Office recommends that the Commission enter into

pre-probable cause conciliation with the international Funding

Institute, Inc.
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B. American Citizens for Political Action and Robert 3. Dolans
as treasurer

The deposition of Mr. Dolan provided additional information

about the involvement of ACPA in this matter. ACPA is a

political committee registered with the Commission pursuant to

2 U.S.C. S 433(a). Mr. Dolan indicated that his primary interest

was in providing the "Active Republican Donors" list to ACPA for

its solicitation purposes. Mr. Dolan decided to make the list

available through a list broker in order to maintain an

arms-length business relationship between the IF! and ACPA, and

to avoid any implication of a corporate contribution to ACPA from

the 171. Through Response Dynamics, the company that conducts

mailings on behalf of ACPA, about five test mailings of

approximately 5000 names each were conducted using the "Active

Republican Donors" list. Although some contributions were

received as a result of the solicitations, Mr. Dolan stated in

the deposition that, considering the expenses incurred with the

solicitations, ACPA may have, at the most, broken even or

realized a financial loss. In written responses previously

submitted through counsel, Mr. Dolan stated that the costs

incurred for renting the "Active Republican Donors" list for at

least three mailings was $405, $486.32, and $819.90,

respectively, and that ACPA'S average net yield from all of the

solicitations at issue approximated $740. See MUR 2361 - General
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Counsel's Reports signed July 1, 1987, and April 1, 1988. Here,

too, additional costs may have been incurred by ACPA as a result

of these transactions, however, such information is not available

to this office.

There are two complaints at issue in this matter wherein

ACPA and Mr. Dolan are named as respondents. Each complaint,

filed separately by the Fund for a Conservative Majority and the

Republican National Committee (*RNC"), alleged that Respondents

8014,,cited contributions from pseudonyms found in the

complainants' respective financial disclosure reports on file

with the Commission. In each instance, Respondents have stated

that the names solicited were originally obtained from VOL. As

discussed above, the knowing and willful standard has also been

met in this instance. It is clear that Mr. Dolan was informed

that the source of the names used in the solicitations for

contributions to ACPA were obtained by VOL from the Commission's

public record, and that he used such names notwithstanding his

prior knowledge. in addition, in the complaint filed by the RNC

allegations were made concerning telemarketing calls made on

behalf of ACPA to persons found in the RNC's financial disclosure

reports. It was alleged that during the telephone solicitations

the caller implied that there was an association between ACPA and

the RNC. Mr. Dolan has admitted that certain names obtained from

WOL also included telephone numbers. He also stated that ACPA

used telemarketing on an on-going basis to solicit contributions.

This Office recommends that the Commission enter into

pre-probable cause conciliation with American Citizens for
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Political Action and Robert E. Dolan, as treasurer.

C. Afghan Mercy Fund, Tony Campaign., -as president, and Anne
Hurd. as project director

One of the initial complaints in this matter alleged that

the Afghan Mercy Fund, Tony Campaigne, as president, and Anne

Hurd, as project director, violated 2 U.S.C. S 438(a)(4) by

copying information from the Commission's public record and using

such information to solicit contributions. The Afghan Mercy Fund

had conducted a mailing that included pseudonyms found on the

Commission's public record. At the time of the reason to believe

findings in this matter, this office made no recommendations as

to these respondents, pending receipt of responses from the other

respondents. See MURs 2361, 2346 & 2307 - General Counsel's

Report, signed July 1, 1987.

Mr. Campaign. provided information to the Commission on

behalf of the Afghan Mercy Fund and associates wherein he denied

obtaining any information from the Commission's public record for

solicitation purposes. The information provided identified the

mailing list used by the Afghan Mercy Fund as the "Active

Republican Multi-Donors" list. Id.

Subsequent information obtained from Mr. Dolan, ACPA, and

the IFI, corroborate the assertions of Mr. Campaigne. The

evidence supports the assertion that these respondents conducted

their mailing with the assistance of a list broker, The Best

Lists, Inc., and were not informed about the source of the names.
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The Afghan Mercy Fund has been identified by other respondents in
this matter as one of the organizations that rented the list at
issue here from the above list brokerage firm used by Mr. Dolan
to market it. There is no information available to this Office

to suggest that Mr. Campaigne, MS. Hurd, the Afghan Mercy Fund or
its agents had prior knowledge of the source of the names used
for their solicitations at issue here, or that they copied such
information from the Commission's public record for solicitation

purposes.

Based on the foregoing, this office recommends that the
Commission take no further action against Afghan Mercy Fund,
Mr. Campaigne, as president, and Ms. Hurd, as project director,

and close the file as it pertains to them.'

III. DISCUSSION OF CONCILIATION PROVISIONS AND CIVIL PENALTY

6. "he other respondents in this matter, Legi-Tech, Inc. and TheBest Lists, Inc., have not requested pre-probable causeconciliation. Briefs addressing the allegations concerning theserespondents, including appropriate recommendations, will beprepared by this Office.
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IV. RECOMMENDATIONS

1. Enter into conciliation with American Citizens for
Political Action and Robert E. Dolan, as treasvroz, prior to
a finding of probable cause to believe.

2. Enter into conciliation with the International Funding
Institute, Inc. prior to a finding of probable cause to
believe.

3. Take no further action against the Afghan mercy Fund,
Tony Campaigne, as president, and Anne Hurd, as project
director, and close the file as it pertains to then.

4. Approve the attached proposed conciliation agreements
and letters.

Date /weic M.N/

Attachments
1. Response to request for documents from the IFI.

2.Legal opinion obtained by the IFI.
3. Proposed Conciliation Agreements (2) and letters (4).

staff assigned: Sandra H. Robinson



BEFORE THE FEDERAL ELECTION COMM4ISSION

In the Matter of

American Citizens for Political Action
and Robert E. Dolan, as treasurer

International Funding Institute

Afghan Mercy Fund and TonY Campaigne,
as president, and Anne Hurd, as project
director

MUR 2361

CERTI FICATION

I, Marjorie W. Emnmons, Secretary of the Federal

Election Commission, ao hereby certify that on January 9,

1989, the Commission decIded by a vote of 6-0 to take

the following actions inl MrUR 2361:

1. Enter into concillation with A. er,,c-an Citizens
for Political Action and Robert E. D~olan, as
treasurer, prlor t3o a finding of probable
cause to be1l.,&:.e.

2. Enter into conci'laticn w-,t-h tC.he :nternational
Funding Institute, Inc. prior to a ffinding oz
probable cause tz' believe.

3. Take no furth!-er ~cinagainst tl-e Afghan Mercy
Fund, Tony C: ,.?i:ne, as presiden~t, .?nd Anne
Hurd, as prvc i tcoand c~ose ---,e file
as i.t pertains . them,.

Wu n tinuei)



--

Federal Election Commixssion
Certification for MUR 2361
January 9. 1989

Page 2

4. Approve the proposed conciliation agreements
and letters, as reCornended in the General
Counsel's report s~.gned December 29, 1988.

Commissioners Aikens, Elliott, Josef k, McDonald,

McGarry, and Thomas voted affirmatively for the decision.

Attest:

Date /-SPVMarjorie W. Emmon
Secretary of the Co,~

Received in the office cof Conrnissicn Secretary:Fri.,
Circulated on 48 hour t31y basis: Tues.,
Deadline for vote: Mon.,

r

mission

12-30-88,
01-03-89, A.

01-09-89, 4:.

- ~ ~Wz ~ 71,

I



FEDERAL ELECTION COMMISSION
WANIWI I) jj ft

January 12, 1999

Robert Z. Dolan, Treasurer
American Citizens for Political Action
1612 K Street, N.w, Suite 206
Washington, D.C. 20036

RE: MUR 2361
American Citizens for
Political Action am)
Robert E. Dolan, as
treasurer

Dear Mr. Dolan:

On July 14, 1987, the rederal Election Commission foundreason to believe that American Citizens for Political Action andyou, as treasurer, violated 2 U.S.C. 5 438(a)(4). At yourrequest# on January 9, 1989, the Commission determined to enterinto negotiations directed towards reaching a conciliationagreement in settlement of this matter prior to a finding ofprobable cause to believe.

Enclosed is a conciliation agreement that the Commission hasapproved in settlement of this matter. If you agree with theprovisions of the enclosed agreement, please sign and return it,along with the civil penalty, to the Commission. In light of thefact that conciliation negotiations, prior to a finding ofprobable cause to believe, are limited to a maximum of 30 days,you should respond to this notification as soon as possible.
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Robert a. Dolan
Page 2

If you have any questions or suggestions for changes in theagreement, or if you wish to arrange a meeting in connection witha mutually satisfactory conciliation agreement, pleate contactSandra H. Robinson, the attorney assigned to this matter, at
(202) 376-6200.

Sincerely,

Enclosure
Conciliation Agreement

(.I
General Counsel



FEDERAL ELECTION COMMISSION

I January 12, 19899

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Robert E. Dol~an, Chairman
International Funding Institute, Inc.
2700 Virginia Avenue, N.W., Suite 404
Washington, D.C. 20037

RE: NUR 2361
International Funding
Institute, Inc.

Dear Mr. Dolan:

on April 6, 1988, the Federal Election Commission foun..reason to believe the International Funding Institutev Inc.*violated 2 U.S.C. 5 438(a)(4). At your request, on January 9,1989, the Commission determined to enter into negotiationsdirected towards reaching a conciliaLion agreement in settlement
__of this matter prior to a finding of probable cause to believe.

Enclosed is a conciliation agreement that the Commission hasapproved in settlement of this matter. If you agree with theprovisions of the enclosed agreement, please sign and return it,along with the civil penalty, to -he Commission. In light of thefact that conciliation negotiations, prior to a finding ofprobable cause to believe, are limited to a maximum of 30 days,you should respond to this notification as soon as possible.



Robert 9. Dolan
Page 2

if you have any questions or suggestions for changes In theagreement, or If you vish to arrange a meeting in connection witha mutually satisfactory conciliation agreement, please contactSandra n. Robinson, the attorney assigned to this matter, at
(202) 376-8200.

Si rely,

Lawrence M. Noble
General Counsel

Snclosure
Conciliation Agreement



FEDRALELECTION COMMISSION

WASMWA.OtJ DCL ZOb

January 12, 1989

Anne SHurd, Project Director
Afghan Mercy Fund
P.O. Box 5920
Washington, D.C. 20016

RE: MUR 2361
Anne Hurd, as
project director

Doar Ms. Hurd:

On February 19. 1967v the federal Election Commission
notified you, as project director, of a complaint alleging
violations of certain sections of the Federal Election Campaign
Act of 1971,o as amended.

After considering the circumstances of the matter, the
Commission determined on January 9, 1989, to take no further
action against you, as project director, and closed the file as
it pertains to you. The file will be made part of the public
record within 30 days after this matter has been closed with
respect to all respondents. if you wish to submit any materials
to appear on the public record, please do so within ten days of
your receipt of this letter. Such materials should be sent to
the off ice of the General Counsel.

The Commission reminds you that the confidentiality
provisions of 2 U.S.C. If 4379(A)(4)(B) and 437g(a)(12)(A) remain
in effect until the entire matter is closed. The Commission will
notify you when the entire file has been closed.

If you have any qutions, please contact Sandra B.
Robinson, the attorney assigned to this matter, at (202)
376-8200.



0 FEDERAL ELECTION COMMISSION
WASHBN(;ON.DC(301

1 10 
January 12, 1989

Tony Campaigns, President
Afghan Mercy Fund
P.O. sox S920
Washington, D.C. 20016

RE: MUR 2361
Afghan Mercy Fund and
Tony Campaigns, as
president

Dear Mr. Campaigns:

On February 19, 1987, the Federal Election Commission
notified Afghan Mercy Fund and you, as president, of a complaint
alleging violations of certain sections of the Federal Election
Campaign Act of 1971,, as amended.

After considering the circumstances of the matter the
Commission determined on January 9, 1989, to take no further
action against Afghan Mercy Fund and you, as president, and
closed the file as it pertains to these respondents. The file
will be made part of the public record within 30 days after this
matter has been closed with respect to all respondents. if you
vish to submit any materials to appear on the public record,
pleate do so within ten days of your receipt of this letter.
Such materials should be ient to the Office of the General
Counsel.

The Commission reminds you that the confidentiality
provisions of 2 U.S.C. If 437g(A)(4)(B) and 437g(a)(12)(A) remain
in effect until the entire matter is closed. The Commission will
notify you when the entire file has be-.i closed.

if you have any questions, please contact Sandra H.
Robinson, the attorney assigned to this matter, at (202)
376-8200.

Si 
erely,

Lawrence M. Noble
General Counsel



537033 TOR FEDERA LKCT COONT 38 lO 'ItFMtITI V
in the Matter of

Legi-Tech, Inc., American Citizens for
Political Action and Robert E. Dolan, as
treasurer; and the International Funding
institute

a U

NUR 2361

GENNUAL COUNSEL'S REPORT

The Office of the General Counsel is prepared to close the

investigation in this matter as to Legi-Tech, Inc.; American

Citizens Action and Robert E. Dolan, as treasurer; and the

international Funding Institute, Inc., based on the assessment of

the information presently available.1

//,s 19
Daewarence M. -Noble

. G eneral Counsel

1. This office is preparing a separate report to Commission withregard to The Best Lists, Inc., another respondent in this
matter.

40
PWt

Date I I



BKFOIE THE FEDEBRAL ELECTION %FE13- r I:t
In the Matter of)

The best Lists, Inc. ) MUM 2361

GENERAL COUNSERL'S REPORT

I. B&ACKGROUND

This matter was generated by a complaint filed by the

Republican National Committee. The complaint alleged that The

best Lists, Inc. (*Respondent") sold a list of names, which

contain~ed individual contributor information copied from the

complainant's financial disclosure reports filed with the

Commission, to an organization that subsequently used such list

for solicitation purposes. On July 14, 1987, the Commission

04 found reason to believe Respondent violated 2 U.S.C. 5 438(a)(4)t
"I,:- and instituted an investigation into this matter.1

11. ANALYSIS

A. The Law

C ~ The Federal Election Campaign Act of 1971, as ame&-ded ("the
Act") prohibits the use of any information copied from reports

and statements filed with the Commission from being sold or used

by any person for the purpose of soliciting contributions or for

commercial purposes, except that the name and address of any

political committee may be used to solicit contributions from

such committee. A political committee may submit 10 pseudonyms

on each report filed with the Commission to protect against the

1. This Office is preparing briefs with regard to the otherrespondents in this matter, Legi-Tech, Inc.; American Citizensfor Political Action and Robert E. Dolan, as treasurer; and theInternational Funding Institute, Inc.
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illegal use of names and addresses of contributors. Such

pseudonyms shall be provided on a separate list attached to the
appropriate report and shall be excluded from the public record.

2 U.s.c. 5 438(a)(4).

in a series of Advisory Opinions, the Commission has allowed
expansive use of information found on the public record, but has
always reinforced the prohibition on the use of individual names
and addresses obtained from such record for the purpose of

soliciting contributions or for commercial purposes.

In Advisory opinion 1980-101 the Commission allowed the use

of any information found on its public record for commercial

purposes, except the use of information on individual

contributors. Here the Commission stated that "Mit appears from

the legislative history of the 1979 amendments to the Act, that a

commercial vendor may compile the names and addresses of

political committees for the purpose of selling those names but
that the prohibition on the copying and use of names and

addresses of individual contributors is crucial and so was

maintained."

in Advisory Opinion 1980-78 a candidate was permitted to use

information about the total disbursements disclosed by other

candidates in previous campaigns in his own letter of

solicitation. It was noted that the letter would not include any

information about the identity of contributors. In this opinion

the Commission stated that "(t)he focus of the proponents c,',

2 U.S.C. 5 438(a)(4) centered on protecting the privacy of the

'very public spirited citizens' who make contributions to
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campaigns. The principal, if not sole, purpose of the provision

was to protect contributor information and lists from being used

for commercial purposestN and further that (tMhe prevention of

list brokering, not the suppression of financial information Is

the purpose of 2 U.S.C. 5 438(a)(4) and 11 C.F.R. I 104.15.0

in Advisory opinion 1981-5 the Commission permitted a

candidate to send letters to individual contributors to his

opponent's campaign to explain certain alleged defamatory

comments made during the campaign. in these circumstances it was

significant that the letters were not for the purpose of

soliciting contributions or for commercial purposes.

Finally, in Advisory Opinion 1986-25 the Commission

prohibited a corporation from compiling and selling contributor

information. The corporation proposed to compile the names,

city, state and zip code of individual contributors on computer

tapes and to sell access to this information. Here the

Commission noted that "(the 'commercial purpose' provision has

been held to prohibit the copying and selling of contributor

information when such lists incorporate nearly all of the

identification of individual contributors contained in reports

filed with the Commission, thus making such information

commercially valuable to list owners, managers, brokers, or those

who use such lists."

In each of the above Advisory Opinions, and others, the

Commission has repeated its position, supported by the

legislative history of the Act, that information about individual

contrf'butors maintained in its public record should be accorded
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special protection from us* for the purpose, of selieltafti.
f Or commercial purposes. fteealoo, Advisory opinions £97,4##,
1979-3t 1979-16. 1984-20 and 1965j-18.

in discussions on the amendments to the Act, Senator Se1mbe AM.
proposed the addition of the terminology that was later adopffted.

which prohibited the use of Information from the Comissiougm'

public record to be used for the purpose of soliciting
contributions or for commercial purposes. in his comme,
Senator bellmon stated thate

the purpose of the amendment is to protect the privacy ofthe generally very public-spirited citisens who ma tmke acontribution to a political campaign or a politicalpeoWe all know how much of a business the matter of eel lI"lists and list brokering has become. "wee names wolcertainly be prime prospects for all kinds of solicitatioms,and I am of the opinion that unless this amendmvmt Isadopted, we will open up the citisens who are gemrgu sdpublic spirited enough to support our political activittesto all kinds of harassment, and in that way tend todiscourage them from helping out as we need to have thom
do.

Senator 9elimon stated further that the amendment was itne
"to proetct ... the men and women who make contributions to
candidates or political parties from being victimized by that
practice." 117 Cong. Rec. 830057 (daily ed. August 5. 1971)
(Bellmon remarks), reprinted in FEC Legislative History of the
Federal Election Campaign Act of 1971 at 581 (GPO 1961). in the
House Report on the 1979 amendments to the Act it was noted that
the prohibition on the use of individual contributors' names and
addresses was maintained. H.R. Report No. 422, 96th Cong., 1st
Sees. at 23 (1979), reprin-ted in FEC Legislative History of
Federal Election Campaig Act Amendments of 1979 at 165. 207 (GPO



lsepoo et has describend Itself as *a national broker of

as In the direct response industry.0 Respondent bag denied

any lnwolvement In the compilation of the list at Issue In thi

matter ami stated further that,, upon being notified that the

11NaS on the list Awne tem reports filed with the Comissiono it

eCased all activity with respect to the list. Respondent

39PLIsime the folloVinseqec of events that resulted In its

eammrcl use of the list In question.

tn eptebet or October of 1"6 , Respondent was contacted by

Nobert 3. Dolan* treasurer of American Citisens for Political

Action ('A$PA')# a political comm~ittee registered with the

Comssion, s powadet stated that it had an on-going business

Vrelationship with AM?. mr. Dolan requested that Rtesponden

broker a list, apparently stated to be owne by ACIA, entitled

'6Active, Republican Doo,* which was housed wi th a separate

computer bureau. 2  In accordance vith Its normal business

practice, Respondent required Mr. Dolan to inform it of the

source of the name. Mr. Dolan stated that the list was gathered

from *all over the country' and included Individuals who had

contributed at least $100 to political candidates. Mr. Dolan

apparently assured Respondent that any addition of new names to

the list would not violate the Act. Respondent agreed to broker

2. This office has learned thamt the Active Republican Donors list
was in fact owned by the International Funding institute, Inc.,
of which Mr. Dolan was the only officer and stockholder.



the list* but there were no written agreements signed.

Respondent never received & COPY Of the Active Republican

Dmors list. In accordance with Its normal business practicie9
Rtespoodent would submit a purchase order for the list selected to

the computer service bureau where the list vas maintained, as

orders were received. The bureau vas Saturn Corporation. The

placement of an order with Saturn Corporation was subject to

Mr. Dolants approval. Saturn Corporation would then produce and

ship the names ordered to the list user. Respondent billed the

list user after receiving notification that the product had been

shipped by Saturn Corporation. When payment was received from

the list user, Respondent would retain a 20% commission and

forward the balance to Mr. Dolan.
r Respondent rented names f rom the Active Republican Donors

list to four organixations, Including ACPA. Respondentos

Invoices ahow that the list was rented for such fees as $150,
$158, $125 or $60 per thousand names. Each order generally

requested several thousand names.

on February 6, 1987, Respondent met with Mr. Dolan to

discuss calls from vwo users of the Active Republican Donors

list. The users indicated that they had received inquires about

the source of the names on the list as a result of their using
it. At that meeting Mr. Dolan informed Respondent that the names

were obtained from a service called Washington On-Line (010OLO),
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which obtained the names from reports filed with the Commission.3

On that ese datet Respondent issued a memorandum to its staff

stating that all scheduled use of the Active Republican Donors

list vas to be canceled immediately.

in his deposition, Mr. Dolan did not recall that he made any

statements to Respondent about the source of the names on the

Active Republican Donors list. Mr. Dolan stated that he did not

recall telling Respondent anything about the source of the list*

because he did not want to divulge its source and, thus, give up

what he considered a competitive edge over Respondent. Mr. Dolan

did state that he did not inform Respondent until the meeting in

1967 that the names on the list had come from reports filed with

the Commission via VOL. As noted above, Respondent's use of the

list was discontinued after that meeting.

This office recommends that the Commission take no further

action against Respondent. Although technically Respondent has

used Information from the Commission's public record for

commercial purposes, the evidence shows that Respondent was an

unwitting participant in this violation. There is no evidence

that Respondent was involved in the development of the list, or

3. VOL is a computer information service provided by Legi-Tech,
Inc. VOL provides information obtained from the Commission's
public record through its service called the Campaign
Contribution Tracking System ("CCTS"). The International Funding
Institute, Inc., noted above, through Mr. Dolan, contracted with
VOL to receive that service on May 22, 1986.
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ever had possession of the list.4

1. Take no further action against The lest Lists, Inc.

2. Close the file as it pertains to this respondent.

3. Approve the attached letter.

Date/ wrence MR. Nob e
General Counsel

Attachment
Letter

Staff assigned: Sandra H. Robinson
Dan Blessington

4. This recommendation is consistent with action taken by the
Commission in RUR 2293. In that matter it was determined that,
since two of the list brokers never had possession of the list in
question and had no reason to know that the list was tainted, no
further action would be taken against them. See MUR 2293 -
General Counsel's Report dated August 8, 1989-.



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of)
MUR 2361The Best List%, Inc.)

CERTIFICATION

I, Marjorie W. Cfhons, Secretary of the Federal Election

Comission, do hereby certify that on February 8. 1990, the
Comission decided by a vote of 5-0 to take the following

actions in MUR 2361:

1. Take no further action against The Best
Lists, Inc., as recommended in the
General Counsel's report dated February 5,
1990.

2. Close the file as it pertains to this
respondent, as recommended in the
General Counsel's report dated February 5.
1990.

3. Approve the letter, as recommended in theGeneral Counselfs report dated February 5,
1990.

Commissioners Aikens, Josef iak, McDonald, McGarry and
Thomas voted affirmatively for the decision; Commissioner

Elliott did not cast a vote.

Attest:

Date' Vrjorie W.Emmons
Secrert ary of the Commission

Received in the Secretariat: Monday, Feb. 5, 1990 4:10 p.m.Circulated to the Commission: Tuesday, Feb. 6, 1990 11:00 a.m.Dealline for vote: Thursday, Feb. 8, 1990 11:00 a.m.



FEDERAL ELECTION COMMISSION

WASH NCTO 0C 0a3February 
12, 1990

Alan P. swendiman, Esq.
Jackson & Campbell, P.C.
one Lafayette Centre, Suite 300 South
1120 20th Street, N*W.
Washington, D.C. 20036-3437

RE: MRUR 2361
The Best Lists, Inc.

Dear Mr. Swendiman:

on July 22, 1987, your client, The Best Lists, Inc., was

notified that the Federal Election Commission found reason to

believe that The Best Lists, Inc., violated 2 U.S.C. S 438(a)(4).

on August 17, 1987, you submitted a response to the Commission's
reason to believe finding in this matter.

After considering the circumstances of the matter, the

Commission determined on February 8, 1990, to take no further

action against The Best Lists, Inc., and closed the file as it

pertains to The Best Lists, Inc.. The file will be made part of

the public record within 30 days after this matter has been

closed with respect to all other respondents involved. Should

you wish to submit any factual or legal materials to appear on

the public record, please do so within ten days of your receipt

of4 this letter. Such materials should be sent to the office of
the General Counsel.

The confidentiality provisions of 2 U.S.C. 5 437g(a)(4)(B)

and § 437cia)(12)(A) remain in effect until the entire matter is

c-losed. T he Commission will notify you when the entire file has
be en closed.

-he J-ommission reminds you that the use of information

copied fro-m reports filed with the Commission for commercial
cuircoses is a violation of 2 U.S.C. S 438(a)(4). Your client

should take immediate steps to insure that this activity does not
occur in the future.
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Alan Swendiaan, Esq.
Page 2

If you have any questions, please contact Dan Blessinqton,
the attorney assigned to this matter, at (202) 376-5690.

Since r lye

Law oc . Noble
General Counsel
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FEDERAL ELECTION COMMISSION
WASHINC ION O( 20*3SE SI1V

February 9, 1990

TO: The Commission

P30K: Lawrenze M. Noble
General Counsel1

SUBJECT: MUR 2361

Attached for the Commissiones review are briefs stating the
position of the General Counsel on the legal and factual issues
of the above-captioned matter. A copy of the brief and letter
notifying the respective respondent of the General Counsel's
intent to recommend to the Commission findings of probable cause
to believe were mailed on February 9, 1990. Pol owing receipt
of the each respondent's reply to the notice, this office will
make a further report to the Commission.

Attachments
1. Briefs (3)
2. Letters to respondents (3)
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U(DERAL ELFCT~eON COlw.'P1SSION
WASHOWN ION 1)1 4C0*1

February 9, 1990

Robert E. Dolan, Treasurer
American Citizens for PoliticaL A-'.r ion
2700 Virginia Avenue, N.
Washington, D.C. 20037

RE: MUR 2361
American Citizens for
Political Action and
Robert E. Dolan, as
treasurer

Dear Mr. Dolan:

Based on complaints filed with the Federal ElectionCommission on December 18, 1986, and on February 12, 1987, andinformation supplied by you, the Commission, on February 26,1987, found that there was reason to believe American Citizensfor Political Action ("Committee") and you, as treasurer,violated 2 U.s.c. 5 438(a)(4),. and instituted an investigation ofthis matter. On July 14, 1987. the Commission made anotherfinding of reason to believe the Committee and you, as treasurer,violated 2 U.S.C. 5 438(a)(4).

After considering all the evidence available to theCommission, the Office of the General Counsel is prepared torecommend that the Commission find probable cause to believe thata violation has occurred.

The Commission may or may not approve the General Counsel'srecommendation. Submitted for your review is a brief stating theposition of the General Counsel on the legal and factual issuesof the case. Within 15 days of your receipt of this notice, youmay file with the Secretary of the Commission a brief (ten copiesif possible) stating your position on the issues and replying tothe brief of the General Counsel. (Three copies of such briefshould also be forwarded to the office of the General Counsel, ifpossible.) The General Counsel's brief and any brief which youmay submit will be considered by the Commission before proceedingto a vote of whether there is probable cause to believe aviolation has occurred.



Robert Z. Dolan* Treasurer
Page?2

If you are unable to file a responsive brief within 15 days,'You may submit a written request for an extension of time. Allrequests for extensions of time must be submitted in writing fivedays prior to the due date, and good cause must be demonstrated.In addition, the office of the General Counsel ordinarily willnot give extensions beyond 20 days.

A finding of probable cause to believe requires that theOffice of the General Counsel attempt for a period of not lessthan 30, but not more than 90 days, to settle this matter througha conciliation agreement.

Should you have any questions, please contact DanBlessington, the attorney assigned to this matter, at (202)376-5690.

Si rely,

e ce . L

General Counsel

Enclosu re
Brief



BEFOR2 THE FEDERAL ELECTION COMMISSION
In the Matter Iof)

MUR 2361American Citizens for Political Action and)
Robert E. Dolan, as treasurer)

GENERAL COUNSELOS BRIEF

I. STATEMENT Or TUB CASE

This matter was generated by two complaints, filed by the
Fund for a Conservative Majority and the Republican National
Committee (HU~s 2307 and 2346, respectively). Each complaint
alleged that American Citizens for Political Action and Robert E.
Dolan, as treasurer ("Respondents"), solicited contributions from
pseudonyms found in each complainantfs respective financial

disclosure reports filed with the Commission. On February 26,
1987, the Federal Election Commission ("Commission") X'ound reason
to believe Respondents violated 2 U.S.C. 5 438(a)(4) with regbrd
to HUE 2307. On July 14, 1987, the Commission made arother
finding of reason to believe Respondents violated 2 U.S.C.

5 438(a)(4). On that same date, the Commission merged HU~s 2307
and 2346 with MUR 2361. An investigation was irstituted into

this matter.

II. Analysis

A. The Law

The Federal Election Campaign Act of 1971, as amended ("the
Act"), prohibits the use of any information copied from reports
and statements filed with the Commission from being sold or used
by any person for the purpose of soliciting contributions or for
commercial purposes, except that the name and address of any



political committee may be used to solicit contributions from

such committee. A political committee may submit 10 pseudonyms
on each report filed with the Commission to protect against the

illegal use of names and addresses of contributors. Such

pseudonyms shall be provided on a separate list attached to the

appropriate report and shall be excluded from the public record.

2 U.s.c. 5 438(a)(4).

In a series of Advisory opinions the Commission has allowed

expansive use of information found on the public record, but has

always reinforced the prohibition on the use of individual names

and addresses obtained from such record for the purpose of

soliciting contributions or for commercial purposes. For

example, in Advisory Opinion 1979-3, the Commission permitted a

political committee to release its list of contributors

maintained in the committee's files to another organization and
to even charge a fee for such list. The Commission emphasized,

however, that the committee could not authorize that organization

to copy the list from its reports on file with the Commission.

It was noted that the source of the information in that instance

was the determining factor of whether the Act would be violated.

In Advisory Opinion 1980-78 a candidate was permitted to use

information about '-he total disbursements disclosed by other

candidates in previous campaigns in his own letter of

solicitation. It was noted that the letter would not include any

information about the identity of contributors. In this Opinion

the Commission stated that "(t)he focus of the proponents of

2 u.s.c. 5 438(a)(4) centered on protecting t.ne privacy of the



*very public spirited citizens* who make contributions to

campaigns. TAe principal, if not sole, purpose of the provision

was to protect contributor information and lists from being used
for commercial purposes," and further that "(the prevention of

list brokering, not the suppression of financial information is
the purpose of 2 U.s.c. 5 438(a)(4) and 11 C.F.R. S 104.15."9

in Advisory opinion 1980-101 the Commission allowed the use
of any information found on its public record for commercial

purposes, except the use of information on individual

contributors. Here the Commission stated that "Mit appears from

the legislative history of the 1979 amendments to the Act, that a
commercial vendor may compile the names and addresses of

political committees for the purpose of selling those names but
that the prohibition on the copying and use of names and

addresses of individual contributors is crucial and so was

maintained."

In Advisory Opinion 1981-5 the Commission permitted a

candidate to send letters to individual contributors to his

opponent's campaign to explain certain alleged defamatory

comments made during the campaign. In these circumstances it was

significant that the letters were not for the purpose of

soliciting contributions or for commercial purposes.

In Advisory Opinion 1981-38 the Commission permitted the use

of information from~ its public record in a newsletter for the

purposes of subscription solicitation and for stories in the

newsletter. In the circumstances of the request individual

contributor information was not to be used.
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Finally, in Advisory Opinion 1986-25 the CommsiSon

prohibited a corporation from compiling and selling contributor
information. The corporation proposed to compile the names,
city, state and zip code of individual contributors on computer
tapes and to sell access to this information. Here the
Commission noted that "(t)he 'commercial purpose' provision has
been held to prohibit the copying and selling of contributor
information when such lists incorporate nearly all of the
identification of individual contributors contained in reports
filed with the Commission, thus making such information
commercially valuable to list owners, managers, brokers, or those
who use such lists.-

In each of the above Advisory Opinions, and others, the
Commission has repeated its position, supported by the
legislative history of the Act, that information about individual
contributors maintained in its public record should be accorded
special protection from use for the purpose of solicitation or
for commercial purposes. See also, Advisory opinions 1977-66,
1979-18t 1984-2, and 1985-16.

in discussions on the amendments to the ^ct, Senator Bellmen
proposed the addition of the terminology that was later adopted,
which prohibited the use of information from the Commissionts

public record to be used for the purpose of soliciting

contributions or for commercial purposes. In his comments,

Senator Bellman stated that,

the purpose of the amendment is to protect the privacyof the generally very public-spirited citizens who maymake a contribution to a political campaign or apolitical party. We all know how much of a business
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the mattber of selling lists and list brokering has
become. gThese names would certainly be prime prospects
for all kinds of solicitations, and I am of the opinion
that unless this amendment is adopted, we will open up
the citizens who are generous and public spirited
enough to support our political activities to all kinds
of harassment, and in that way tend to discourage them
from helping out as we need to have them do.

senator Bellmon stated further that the amendment was intended

*to protect... the men and women who make contributions to

candidates or political parties from being victimized by that

practice." 117 Cong. Rec. S30057 (daily ed. August 5, 1971)

(Belmuon remarks), rep~rinted in FEC Legislative History of the

Federal Election Campaign Act Of 1971 at 581 (GPO 1981). in the

House Report on the 1979 amendments to the Act it was noted that

the prohibition on the use of individual contributors' names and

addresses was maintained. H.R. Report No. 422, 96th Cong., 1st

Seas. at 23 (1979). reprinted in FEC Legislative History of

Federal Election Campaign Act Amendments of 1979 at 185, 207 (GPO

1983).

B. Analysis

I. American Citizens for Political Action and Robert S.
Dolan, as treasurer, Used information Copied from the
Commission's Public Record for Commercial Purposes.

American Citizens for Political Action ("ACPA") is a

political committee registered with the Commission pursuant to

2 U.s.c. S 433(a). Robert E. Dolan is the treasurer of this

committee. Respondents conducted approximately five mailings

using approximately 5,000 names for each mailing. The names were

obtained from a list entitled "Active Republican Donors." The

costs incurred for renting the Active Republican Donors list for

-5-
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at least three of these mailings was $405, $406,32# and S2#.*
respectively. IRespondents estimated that their average net yse
from all of the solicitations uasing the Active Republican baes
list vas $740.

in addition to being the treasurer of ACPA, Me. Dolan was
also the sole director, officer, and stockholder of the
international Funding Institute, Inc. (*the IFn'). The IF? to a
political and managerial consulting firm that also engages; In
fund raising# advertising, public relations, marketing, and *that
commercial activities.

on May 22, 1986, Mr. Dolan, as an agent for the tio!
contracted with Washington on-Line (*VOL"), a service of
Legi-Tech, Inc., to receive its Campaign Contribution TrackJmg
System ("CCTS"). The information was retrieved from the CC~ via
a computer terminal, and included the amount and date of
contributions to a political cmmittee; the identity of the
recipient committee; the types of disbursemeonts made by the
committee; and the name, address, occupation, employer, and
sometimes, the telephone number of individual contributors.

As an officer of the 171, Mr. Dolan signed tvo contracts
with WOL on May 22, 1986, to obtain the CCTS* a Meater Service
Agreement and a CCTS Subscription Agreement. The CCTS contract

included a provision that stated that information provided

through the CCTS was obtained from reports filed with the Federal
Eliection Commission and that the use of such information for

soliciting contributions from other than political committees was
prohibited by federal law.
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%*on realising the potential value of the information
received from the CM#'S Mc. Dolan, as an off icer of the lpIz
decided to market such Information In the form of contributor
list$. The soevices of several computer contractors were used to
program the Information obtained from CCI'S Into usable form. fto
lists resulted from this endeavor, which were known as the
OActive Republican Donors* list and the *Active Democrat Donors'
list. The only source for the names on these lists was the cc'zsO
The specific list at Issue in this matter is the *Active
Republican Donors' list.1  The computer tape which contained the
lists was housed with the Saturn Corporation. Upon receiving
orders from list brokerage firms, Saturn produces mailing labels
that are subsequently forwarded to a 'letter shop' from where the
solicitation documents are actually mailed.

Mr. Dolan, as an agent for the Iif, contacted The nest
Lists, Inc.* a list brokerage firm, and offered the 'Active
Republican Donors* list to be marketed for profit on behalf of
the IFI. Respondents In this matter, ACPA and Mr. Dolan, as
treasurer, rented the Active Republican Donors list from The Sest
Lists, Inc.

Mr. Dolan indicated that his primary interest was in
providing the 'Active Republican Donors" list to ACMA for
solicitation purposes. Mr. Dolan decided to make the list
available through a list broker in order to maintain an
arms-length business relationship between the IF! and ACPA, and

1. The "Active Democrat Donors" list was never used for anypurpose.



to avoid any Iimplication of a corporate contribution to ACA from
the ZFZ. Through Response Dynamics, the company that conduct$

mailings on behalf of ACPA, about five test mailings of
approximately 5000 names each vere conducted using the "Active

Republican Donors" list, as noted above.

Furthermore, in the complaint filed by the RNC, allegations

were made concerning telemarketing calls made on behalf of ACPA

to persons found in the RNCts financial disclosure reports. it

was alleged that during the telephone soli citations the caller
implied that there was an association between ACPA and the RNC.
As noted above, certain names obtained from WOL also included

telephone numbers. ACPA used telemarketing on an on-going basis

04 to solicit contributions.

NV Respondents used information on individual contributors

CO copied from reports filed with the Commission for the purpose of

soliciting contributions, in violation of 2 tJ.S.C.5 438(a)(4).

it. American Citizens for Political Action and Robert it.Dolan, as treasurer, Knowing and Willfully Violated the
Federal Election Campaign Act cr 1971, as amended.

The legislative history of the 1976 amendments to the Act

discuss knowing and willful violations. Congressman Hays noted

in his comments during the House debates on the Conference

Report, that the phrase "knowing and willful" referred to
"actions taken with full knowledge of all of the facts and a

recognition that the action is prohibited by law." 122 Cong.

Rec. H3778 (daily ed. May 3, 1976), reprinted in FEC Legislative

Historyf of Federal Election Campaign Act Amendments of 1976 at

1078 (1977). The knowing and willful standard has also been



addressed in *the courts. In Federal Election Commission v.
John A. Dramesi for Congress Committee, 640 r.Sup. 98ei (D.N.J.
1986), the Court noted that the knowing and willful standard
requires knowledge that one is violating the law.

In addition to realizing the commercial value of the
information being provided by the CCTS, Mr. Dolan also realized
the potential illegality of using such information. Therefore,
prior to using the lists for any purpose, he obtained a legal
opinion on behalf of the 171 from the law firm of LeBoeuf, Lamb,
Leiby & MacRae, regarding the constitutionality of Section

438(a)(4) of the Act. According to that document, dated
August 11, 1986, the I71's specific concerns were whether it
could supply clients with contributor information obtained from
the Commission's public records for the purpose of soliciting
contributions and, further, whether obtaining that information
from an intermediary would have any effect on any liability. In
summary, the legal opinion advi*1ed that "if properly challenged,
the solicitation restriction on the use of contributor lists
filed with the FEC would be found to be an unconstitutional

restriction on political speech." The opinion further concluded

that, even if the restrictions on solicitations were
constitutional and the 171 obtained a list from intermediaries

who had copied such list from the Commission's public record,
the 171 would not be in violation of the Act if it had no prior
knowledge of the source of the list.

Thus, it is demonstrated that Mr. Dolan had prior knowledge
that the names he used to solicit contributions to ACPA were



obtained from the Commission's public record and* further, that

he took deliberate steps to use such names notwithstanding his
prior knowledge. The written contract agreement with the CCTS

that included a provision informing subscribers of the source of

the names was signed by Mr. Dolan, and the fact that he sought

legal advice on his planned use of the names obtained from the
Commission's public record, corroborate his prior knowledge.

Moreover, although it is no adopted by reference as an opinion

of this Office, it is r~tiat the IF10s counsel advised in the
above referenced lega~ ipinion that "if the IFI obtains a

solicitation list 'rv itermediaries that obtained their lists
by copying -'EC -t.'jutor lists, the IF! will not violate the
FECA provided it no knowledge that the list was obtained in
such a manner" (emphasis added). irrespective of this advice,

Respondents used the Active Republican Donors list, which

consisted of names copied from reports filed with the Commission

for the purpose of soliciting contributions in a knowing and

willfully violation of 2 U.s.c. 5 438(a)(4).

111. GENIRAL COUNSELFS RECOMMENDATION

Find probable cause to believe that American Citizens forPolitical Action and Robert E. Dolan, as treasurer, knowing andwillfully violated 2 U.S.C. 5 438(a)(4).

Date ( awrence M. N ~e
General Counsel



JEDERAL ELECTION COMMISSION

WAS INC T fy ) .4~ iFebruary 
9, 1990

Robert E. Dolan
International Funding Institute, Inc.
2700 Virginia Avenue, N.W.# Suite 404
Washington, D.C. 20037

RE: MUR 2361
International Funding
Institul,,e. Inc.

Dear Mr. Dolan:

Based on information ascertained in the normal course of
carrying out its statutory responsibilities, and information
supplied by you, on April 6, 1988, the Federal Election
Commission found reason to believe that the International Funding
Institute, Inc., violated 2 U.s.c. 5 438(a)(4), and instituted an
investigation in this matter.

After considering all the evidence available to the
Commission, the office of the General Counsel is prepared to
recommend that the Commission find probable cause to believe that
a violation has occurred.

The Commission may or may not approve the General Counsel's
recommendation. Submitted for your review is a brief stating the
position of the General Counsel on the legal and factual issues
of the case. Within 15 days of your receipt of this notice, you
may file with '-!e Secretary of the Commission a brief (ten copies
if possible) stating your position on the issues and replying to
the brief of the General Counsel. (Three copies of such brief
should also be forwarded to the office 01. the General Counsel, if
possible.) The General Counsel's brief and any brief which you
may submit will be considered by the Commission before proceeding
to a vote of whether there is probable cause to believe a
violation has occurred.



International Funding institute
Page 2

If you are unable to file a responsive brief within 15 daysVyou may submit a written request for an extension of time. Allrequests for extensions of time must be submitted in writing fivedays prior to the due date, and good cause must be demonstrated.in addition, the Office of the General Counsel ordinarily wilinot give extensions beyond 20 days.

A findirg of probable cause to believe requires that theoffice of the General Counsel attempt for a period of not lessthan 30, but not more than 90 days, to settle this matter througha conciliation agreement.

Should you have any questions, please contact DanBlessington, the attorney assigned to this matter, at (202)376-5690.

Sinc 41y

General Counsel

enclosure
Brief



BEFOIRE THE FERDERAL ELECTION COMMISSION

in the Matter of)
MUR 2361

International Funding Institute, Inc.)

GENERAL COUNSILOS BRIEF

I. STATEMENT Or THE CASE

This matter was internally generated by the Federal Election

Commission ("Commission") in the normal course of carrying out

its statutory duties. On April 6, 1988, the Commission found

reason to believe the International Funding Institute, Inc.

("Respondent"), violated 2 U.S.C. 5 438(a)(4). and instituted an

investigation into this matter. The finding was based on the

Respondent's use of individual contributor information copied

from the Commission's public record for commercial purposes.

II. ANALYSIS

A. The Lay

The Federal election Campaign Act of 1971, as amended ("the

Act"), prohibits the use of any information copied from reports

and statements filed with the Commission from being sold or used

by any person for the purpose of soliciting contributions or for

commercial purposes, except that the name and address of any

political committee may be usedi to solicit contributions from

such committee. A political committee may submit 10 pseudonyms

on each report filed with the Commission to protect against the

illegal use of names and addresses of contributors. Such

pseudonyms sha' be provided on a separate list attached to the

appropriate report and shall be excluded from the public record.

2 U.S.C. 5 438(a)(4).



In a series of Advisory Opinions the Commission has allowed
expansive useg of Information found on the public record, but has
always reinforced the prohibition on the use of Individual names
and addresses obtained from such record for the purpose of
soliciting contributions or for commercial purposes. For
example, in Advisory Opinion 1979-3, the Commission permitted a
political committee to release its list of contributors
maintained in the committee's files to another organization and
to even charge a fee for such list. The Commission emphasised,
however, that the committee could not authorize that organization
to copy the list from its reports on file with the Commission.
It was noted that the source of the information in that instance
was the determining factor of whether the Act would be violated.

In Advisory Opinion 1980-78 a candidate was permitted to use
information about the total disbursements disclosed by other
candidates in previous campaigns in his own letter of
solicitation. it was noted that the letter would not Include any
information about the identity of contributors. In this Opinion
the Commission stated that '(the focus of the proponents of
2 U.s.c. 5 438(a)(4) centered on protecting the privacy of the
'very public spirited citizens' who make contributions to

campaigns. The principal, if not sole, purpose of the provision
was to protect contributor information and lists from being used
for commercial purposes," and further that "(the prevention of
list brokering, not the suppression of financial information is
the purpose of 2 U.s.c. 5 438(a)(4) and 11 C.F.R. 5 104.15.'

In Advisory Opinion 1980-101 the Commission allowed the use



of any Infogration found on it#s A*4twoord ft@~m~
pup..G *:@ept the use of loftr% @idvda
contributors. flere the Comissio ttd ht(. appears ire
the legislative history Of the 1979 asdsto to the Acto that a
commercial vendor may compile the naMes'aM addresses of
Political committees for the purpose Of selling those names but
that the prohibition on the copyisa use00 of names and
addresses Of Individual Conte~g ia toCrucial and so waS,
maintained* (emphasis included).

in Advisory Opinion 1981.5 the Commission permitted a
candidate to send letters to individual contributors to his
opponentos campaign to explain certain allege defamatory
comments made during the campaign. In these citcustam~s it was
significant that the letters W9re not for the purpose of
soliciting contributions or for giommercial purposes.

In Advisory Opinion 1961.30'the 06"ission peraitteE the use
Of Information from its public reicd in a nesleItter for the
Purposes of subscription solicitation and for stories in the
newsletter. In the circumstances of the request Individual
contributor information vas not to be used.

Finally, in Advisory opinion 19625 the Commission
prohibited a corporation from compiling and selling contributor
information. in that instance the corporation was not unlike
Respondent in this current matter. The corporation proposed to
compile the names, city, state and xip code of individual
contributors on computer tapes and to sell access to this
information. Here the Commission noted that "(the 'commercial
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purpose' provision has been held to prohibit the, copying and
selling of coitributor Information when such lists Incorporate
nearly all of the Identification of individual contributors
contained In reports filed with the Commission, thus making such
Information commercially valuable to list owners, managers,
brokers, or those who use such lists."

in each of the above Advisory Opinions, and others, the
Comission has repeated its position, supported by the
legislative history of the Act, that information about Individual
contributors maintained in its public record should be accorded
special protection from use for the purpose of solicitation or
for commercial purposes. See also, Advisory Opinions 1977-66,
1979-18# 1964-2, and 1985-16.

in discussions on the amendments to the Act, senator 5ellmon
proposed the addition of the terminology that was later adopteod,
which prohibited the use of information from the Commission's
public record to be used for the purpose of soliciting
contributions or for commercial purposes. In his comments,

Senator Bellmon stated that,

the purpose of the amendment is to protect the privacyof the generally very public-spirited citizens who maymake a contribution to a political campaign or apolitical party. we all know how much of a businessthe matter of selling lists and list jrokering hasbecome. These names would certainly be prime prospectsfor all kinds of solicitations, and I am of the opinionthat unless this amendment is adopted, we will open upthe citizens who are generous and public spiritedenough to support our political activities to all kindsof harassment, and in that way tend to discourage themfrom helping out as we need to have them do.
Senator Bellmen stated further that the provision was intended
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*to protect4..the men and women who make contributions to

candidates or political parties from being victimized by that
practice.' 117 Cong. Rec. S30057 (daily ed. August 5, 1971)

(selimon remarks), rejprinted in FEC Legislative History of the

Federal glection Campaign Act of 1971 at 581 (GPO 1981). in the

*ouso Report on the 1979 amendments to the Act it was noted that

the prohibition on the use of individual contributorst names and

addresses was maintained. H.R. Report No. 422, 96th Cong., 1st

Son*. at 23 (1979), reprinted in FEC Legislative History of

Federal Election Camqpaign Act Amendments of 1979 at -185, 207 (GPO,

1963).

5. Analysis

I. The International Funding institute, Inc., Used
Informtion Copied from the Comissionts Public Record
for Cornecial Purposes.

Respondent is incorporated in the state of Virginia.

According to its Articles of incorporation, the purposes of the

organization include "furnishing and performing political and

managerial advisory and consulting services... ;" and engaging in

and conducting "any and all phases of the business of fund

raising, by or through advertising, public relations, promotions,

marketing, publishing, research and consulting...' At the time

of its incorporation, Respondent had two directors, David Hendry

and Robert E. Dolan. At the time of the investigation of this

matter, Mr. Dolan was the only director, officer and stockholder

of the company.

on may 22, 1986, Respondent contracted with Washington

On-Line ("WOL"), a service of Legi-Tech, Inc., to receive its



Campaign Contribution Tracking System (*CCTS"). Respondent

retrieved information from the CCTS via a computer termirnaa. The

information retrieved included the amount and date of

contributions to a political committee; the identity of the

recipient committee; the types of disbursements made by the

committee; and the name, address, occupation, employer, and

sometimes, the telephone number of individual contributori.

Mr. Dolan, as an officer of Respondent, signed two contr3, ts

with WOL on May 22, 1986, to obtain the CCTS, a Master Service

Agreement and a CCTS Subscription Agreement. The CCTS contract

included a provision that stated that information provided

through the CCTS was obtained from reports filed with the Federal

Election Commission and that the use of such information for

soliciting contributions from other than political committees was

prohibited by federal law.

U:-cn realizing the potential value of the information

received retrieved from the CCTS, Mr. Dolan, as an officer of

Respondent, decided to market such information in the form of

contributor lists. The services of several computer contractors

were used to program the information obtained from CCTS into

usable form. Two lists resulted from this endeavor, which were

known as the "Active Republican Don~ors" list and the "Active

Democrat Donors" list. The only scairce for the names on these

lists was the CCTS. The specific list at issue in this matter is

the "Active Republican Donors" list.1 The computer tape which

1. The "Active Democrat Donor: " list was never used for any
purpose.
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contained th.lists was housed with the Saturn Corporation. Upon

receiving orders from list brokerage firms, Saturn produces

mailing labels that are subsequently forvarded to a "letter shop"

from where the solicitation documents are actually mailed.

Respondent contacted The Best Lists, Inc., a list brokerage

firm, and offered the "Active Republican Donors" list to be

marketed for profit on behalf of Respondent. The list brokerage

firm received a commission for its services and Respondent

received the balance of the amount charged to an organization for

using the list. The "Active Republican Donors" list was used by

approximately four or five different organizations.

According to the con :racts between Respondent and WOL,, costs

for Respondent to obtain the CCTS from VOL included an initial

fee of $750, an annual access fee of $500, and an annual

subscription of $3,500, totaling $4,750. As evidenced by

Respondent's canceled checks, it actually paid at least $3,285

for the CCTS. Respondent received at least $9,513.10 from the

Best Lists, Inc., as income derived from the rental of the

"Active Republican Donor" list.

11. The International Funding institute, Inc., Knowing
and Willfully Violated the Federal Election Campaign Act
of 1971, as amended.

The legislative history of the 1976 amendments to the Act

discuss knowing and willful violations. Congressman Pays noted

in his comments during the House debates on the Conference

Report, that the phrase "knc'wing and willful" referred to

"actions taken with full knowledge of all of the facts and a
recognition that the action is prohibited by law." 122 Cong.



Rec. 33776 (daily ed. May 3, 1976), reprinted in FEC Legislatjy*

History of Federal Election Campa0ign-Act Amendments of 1976 at
1076 (1977). The knowing and willful standard has also been
addressed in the courts. In Federal Election Commission v.
John A. Dramesi for Congress Committee, 640 F.Sup. 985 (D.N.J.
1986), the Court noted that the knowing and willful standard
requires knowledge that one is violating the law.

in addition to realit.ing the commercial value of the
information being provided by the CCTS, Respondent also realized
the potential illegality of using such information. Therefore,
prior to using the lists for any purpose, a legal opinion was
obtained from the law firm of LeBoeuf, Lamb, Leiby & MacRae,
regarding the constitutionality of Section 438(a)(4) of the Act.
According to that document, dated August 11, 1986, Respondent's
specific concerns were whether it could supply clients with
contributor information obtained from the Commission's public
records for the purpose of soliciting contributions and, further,
whether obtaining that information from an intermediary would
have any effect on any liability. In summary, the legal opinion
advised that "if properly challenged, the solicitation
restriction on the use of contributor lists filed with the FCC
would be found to be an unconstitutional restriction on political
speech." The opinion further concluded that, even if the
restrictions on solicitations were constitutional and Respondent
obtained a list from intermediaries who had copied such list from
the Commission's public record, Respondent would not be in
violation of the Act if it had no prior knowledge of the source
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of the list..

The facts in this matter demonstrate that Respondent
obtained information from the Commissionos public record and
subsequently used such information for commercial purposes, in a
knowing and willful violation of 2 U.s.C. S 438(a)(4). The fact
that Respondent obtained this information through an intermediary
is inconsaequential in this instance, since Respondent was
informed that the information obtained from that intermediary,
WOL, was derived from the Commissi#:n's publ-*c record. The
contract signed by Respondent's agent expressly stated that the
information provided by the CCTS was from reports filed with the
Commission.

Moreover, although it is not adopted by reference as an
opinion of this Office, it is noted that Respondent's counsel
advised in the above referenced legal opinion that "if the XIx
obtains a solicitation list from intermediaries that obtained
their lists by copying FEC contributor lists, the 111 wf'Il not
violate the FECA provided it has no knowledgqe that the list vas
obtained in such a manner" (emphasis added). irrespective of
,.,his advice, Respondent developed the Active Republican Donors
and Active Democratic Donors lists, and subsequently marketed the
Active Republican Conots list.
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rind protabi., cause to believe that the internationalFunding Institute, Inc., knowing and willfully violated 2 u.s.c.S 438(a)(4).



FEDERAL ELECTION COMMISSION

February 9, 1990

Terrence J. Leahy, Esq.
Hintz, Levine Cohn, Ferris, Glovsky

and Popeo, P.C.
1825 Bye Street, N.w.
Washington, D.C. 20006

RE: MUR 2361
Legi-Tech, Inc.

Dear Mr. Leahy:

Based on a complaint filed with the Federal Election
N7 Commission on Ocotber 24, 1985, and information supplied by yourclient, Legi-Teche Inc., the Commission, on January 2, 1986,found that there was reason to believe your client violated2 U.S.C. 5 438(a)(4) and 11 C.F.R. S 104.15, and instituted aninvestigation of this matter. On July 14, 1987t the Commissionmade another finding of reason to believe your client violated2 U.S.C. 5 438(a)(4)e based on information ascertained in the* normal course of carrying out its statutory responsibilities.

After considering all the evidence available to theCommission, the Office of the General Counsel is prepared torecommend that the Commission find probable cause to believe thatviolations have occurred.

The Commission may or may not approve the General Counsel'srecommendation. Submitted for your review is a brief stating theposition of the General Counsel on the legal and factual issuesof the case. within 15 days of your receipt of this notice, youmay file with the Secretary of the Commission a brief (ten copiesif possible) stating your position on the issues and replying tothe brief of the General Counsel. (Three copies of such briefshould also be forwarded to the office of the General Counsel, ifpossible.) The General Counsel's brief and any brief which youmay submit will be considered by the Commission before proceedingto a vote of whether there is probable cause to believe aviolation has occurred.



Torrence J. Leahy, Esq.
Page?2

If you are unable to file a responsive brief within 15 doayeyou may submit a written request for an extension of tine. Allrequests for extensions of time must be submitted in writing fivedays prior to the due date, and good cause must be demonstrated.In addition, the office of the General Counsel ordinarily willnot give extensions beyond 20 days.

A finding of probable cause to believe requires that theoffice of the General Counsel attempt for a period of not lessthan 30, but not more than 90 days, to settle this matter througha conciliation agreement.

Should you have any questions, please contact DanBlessington, the attorney assigned to this matter, at (202)376-5690.

0% Sindrely,

04~ General Counsel

IT Enclosure
Brief



531033R THE FEDERtAL ELRMCO CONK! slow

In the Matter of)

Legi-Tech, Inc. MR26

GENERAL COUNSEBLOS BRIEF

1. STATEMENT OF TaUE CASE

This matter was initially generated by a complaint filed by

the National Republican Congressional committee ("NRCCO) against

Legi-Tech, Inc. (MUR 2094). The complaint alleged that

Legi-Tech, Inc. (Respondent) copied information from disclosure
o reports filed by the NRCC and maintained in the Federal Election

Commission's ("Commission") public record pursuant to 2 U.S.c.

f 438(a)(4). The complaint alleged that Respondent violated the
c~J Federal Election Campaign Act of 1971, as amended ("the Act") by

co copying information from the Commission's public record and using

that information for commercial purposes through its computerized
Campaign contribution Tracking System. On January 2, 1986# the

Commissioa found reason to believe Respondent violated 2 U.S.C.

5 438(a)(4) and 11 C.F.R. S 104.15, and instituted an

investigation into this matter. on may 22, 1986, following such
investigation, the Commission found probable cause to believe

that Respondent had violated the Act and Commission regulations.

on July 14, 1987, the Commission made another finding of

reason to believe Respondent violated 2 U.S.C. 5 438(a)(4). This

new finding was based on information obtained through the normal

course of investigating another matter under review (MUR 2361).

The new finding stemmed from circumstances where Respondent had



contracted with an entity associated with a political committee

registered widh the Commission to provide the Campaign

Contribution Tracking System to such entity. That committee's

subsequent use of the information obtained from Respondent

resulted in pseudonyms found on the Commission's public record

being solicited for contributions. on that same date, the

commission merged HR 2094 with 14UR 2361. Further investigation

followed this action.1

11. ANALYSIS

A. The Law

The Federal Election Campaign Act of 1971, as amended ("the

Act") prohibits the use of any information copied from reports

N and statements filed with the Commission from being sold or used

by any person for the purpose of soliciting contributions or for

commercial purposes, except that the name and address of any
political committee may be used to solicit contributions from

such committee. A political committee may submit 10 pseudonyms

on each report filed with the Commission to protect against the

illegal use of names and addresses of contributors. Such

pseudonyms shall be provided on a separate list attached to the

appropriate report and shall be excluded from the public record.

2 U.S.c. 5 438(a)(4).

Commission regulations further provide an exemption to this

1. It is noted that this matter was bziefed by this Office and aresponse brief was submitted by Respondents in regard to MUR2094, prior to its merger with the current matter. This briefincorporates the foregoing brief by this Office, and is alsobased on the new reason to believe finding ,Aade by the Commissionon July 14, 1987, and the subsequent investigation.
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use prohibitign to the extent that newspapers, magazines* books
or other similar communications are permitted to use information
copied from the Commission's public record as long as the
principal purpose of such communications is not to communicate

such information for the purpose of soliciting contributions or
for other commercial purposes. 11 C.F.R. 5 104.15(c).

in a series of Advisory Opinions the Commission has allowed
expansive use of information found on the public record, but has
always reinforced the prohibition on the use of individual names
and addresses obtained from such record for the purpose of
soliciting contributions or for commercial purposes. For
example, in Advisory opinion 1979-3, the Commission permitted a
political committee to release its list of contributors

maintained in the committee's files to another organization and
to even charge a fee for such list. The Commission emphasized,

however, that the committee could not authorize that organization
to copy the list from its reports on file with the Commission.
It was noted that the source of the information in that instance
was the determining factor of whether the Act would be violated.

In Advisory opinion 1980-78 a candidate was permitted to use
information about the total disbursements disclosed by other

candidates in previous campaigns in his own letter of

solicitation. it was noted that the letter would not include any
information about the identity of contributors. In this Opinion
the Commission stated that "(t)he focus of the proponents of
2 U.S.c. 5 438(a)(4) centered on protecting the privacy of the
very public spirited citizens' who make contributions to
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campaigns. The principal, if not sole, purpose of the provision
was to protedl contributor information and lists from being used
for commercial purposes," and further that "(t)he prevention of
list brokering, not the suppression of financial information is
the purpose of 2 U.s.c. 5 438(a)(4) and 11 C.F.R. 5 104.15."

in Advisory Opinion 1980-101 the Commission allowed the use
of any information found on its public record for commercial

purposes, except the use of information on individual

contributors. Here the Commission stated that "(i)t appears from
the legislative history of the 1979 amendments to the Act, that a
commercial vendor may compile the names and addresses of
political committees for the purpose of selling those names but
that the prohibition on the copying and use of names and
addresses of individual contributors is crucial and so was
maintained" (emphasis included).

in Advisory opinion 1981-5 the Commission permitted a
candidate to send letters to individual contributors to his
opponent's campaign to explain certain alleged defamatory

comments made during the campaigg~i. In these circumstances it was
significant that the letters were not for the purpose of
soliciting contributions or for commercial purposes.

in Advisory Opinion 1981-38 the Commission permitted the use
of inforn,.ation from its public record in a newsletter for the
purposes of subscription solicitation and for stories in the
newsletter. In the cirCumstances of the request individual

contributor information was not to be used.

Finally, in Advisory Opinion 1986-25 the Commission



prohibited a corporation from compiling and selling contributor

information. In that instance the corporation was not unlike
Respo~ndent in this current matter. The corporation proposed to

compile the names, city, state and zip code of individual

contributors on computer tapes and to sell access to this

information. Here the Commission noted that 0(t)he 'commercial

purposee provision has been held to prohibit the copying and

selling of contributor inforaion when such lists incorporate

nearly all of the identification of individual corntribtutuiz

contained in reports filed with the Commission, thus z : uch

information commercially valuable to list owners, ma '--'rs,

brokers, or those who use such lists."

in each of the above Advisory Opinions, an41~)'s the

Commission has repeated its position, s';npa~rted by the

legislative history of the Act, that information about individual

contributors maintained in its public record should be accorded

special protection from .se for the purpose of solicitation or

for commercial purposes. See also, Advisory Opinions 1977-66,

1979-18, 1984-2, and 198S-16.

In discussions on the amendments to the Act, Senator Bellman

proposed the addition of the terminology that was later adopted,

which prohibited the use of information from the Commission's

public record to be used for the purpose of soliciting

contributions or for commercial purposes. In his comments,

Senator Beilmon stated that,

the purpose of the amendment is to protect the privacy
of the generally very public-spirited citizens who may
make a contribution to a political campaign or apolitical party. We all know how much of a business



the matter of selling lists end list brokering hasbecome. *These names would certainly be prime prospectsfor all finds of solicitations, and I am of the opinionthat unless this amendment is adopted, we will open upthe citizens who are generous and public spirited
enough to support our political activities to all'kindsof harassment, and in that way tend to discourage themfrom helping out as we need to have them do.

Senator Bellmon stated further that the provision was intended
wto protect... the men and women who make contributions to

candidates or political parties from being victimized by that
practice." 117 Cong. Rec. S30057 (daily ed. August 5, 1971)
(Belimon remarks), reprinted in FEC Legislative History of the

Federal Election Campaign Act of 1971 at 581 (GPO 1981). in the
House Report on the 1979 amendments to the Act it was noted that
the prohibition on the use of individual contributors* names and
addresses was maintained. H.R. Report No. 422, 96th Cong., 1st
Sess. at 23 (1979), reprinted in FCC Legislative History of

Federal Election Campaign Act Amendments of 1979 at 185t 207 (GPO

1983).

B. Analysis

I. Legi-Tech, Inc. Copied information From the
Comission's Public Record and Used Such information for
Commercial Purposes.

Legi-Tech, Inc. ("Respondent") is a subsidiary of McClatchy

Newspapers. According to Respondent, McClatchy is a diversified

company, having holdings in the newspaper industry, radio, cable,

and other "new communications technologies." Respondent began

operation in 1981 and was incorporated in 1982 in the State of

California, which is its principal place of business. Respondent

began operating in the State of New York in 1983. It's primary
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business in Cflifornia and New York provides legislative and
political infirmation to customers or subscribers. Respondent
develops software from information obtained by monitoring the
legislative process in each state and from contributor
information filed with each state government regarding state
elections. This information is transmitted to subscribers via
computers. Subscribers are able to use the information in
various ways to research and analyze the legislative process in
the respective state.

Upon a decision to begin a similar operation on the federal
level, Respondent created Washington On-Line ("VOL"), which is
located in Washington, D.C. Two computer information services
were developed for distribution. The services are the Bill Text
Tracking System and the Campaign Contribution Tracking System
(OCCTS"). The CCTS is the service at issue in this matter.

The CCTS began operation on October 1, 1985. Subscribers to
the system are provided complete information about the financial
activity of federal campaign committees and political action
committees that file periodic reports with the Commission. The
information provided includes the amount and date of
contributions; the identity of the recipient committee; the types
of disbursements made by tne committee; and the name, address,
occupation, employer, and sometimes, the :-elephone number of
individual contributors.

Respondent has admitted throughout these proceedings that
the information distributed through the CCTS is obtained from the
Commission's public record. This fact is openly displayed on the



brochure that advertises the system. The brochure includes such

phrases as:I

The Campaign Contribution Tracking System includes
every piece of relevant information from each FCC
report;

individual contributors donate money to candidates,
political parties, or PACs; but individuals are not
required to make public disclosure;

All contributions over $200 and committee expenditures
must be regularly reported to the FEC;

FEC makes reports public within two days of filing.
Records are on paper and microfilm, available only at
the FEC;

Washington On-Line obtains FEC reports and enters allrelevant information into the Campaign Contribution
£ Tracking System;

You call the system by phone and then search for and
CN retrieve information on your own computer;

CID Washington On-Line has assembled the first computerized
file of FEC reports available for unlimited use. The
Campaign Contribution Tracking System;

The system includes all FEC reports filed since 1983:C more than 50,000 reports representing 1 million pages
of information on 500,000 contributions exceeding $1billion. Filings are continually updated as new
reports berome public.

Thus, there is no dispute that the information available

through the CCTS was that obtained from the Commission's public

record.

There can also be no dispute that Respondent was using such

information copied from the Commission's public record for

commercial purposes. Tlh, same brochure discussed above notes the

"low cost" of the service to subscribers. It df~.,ribes an annual

fee to obtain access to the system and states that there is "no
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hourly use chlrge, connect fees, and other additional costs."

Subscribers to the CCTS generally signed two contract
agreements with Respondent to obtain the service. The Master
Service Contract ratified an agreement to subscribe to WOL. The
subscriber paid a one-time initial fee of seven hundred fifty
dollars ($750) and an annual fee of five hundred dollars ($500).

The second contract, entitled the CCTS Subscription Contract,
required the payment of a subscription fee of three thousand five
hundred dollars ($3,500). The Subscription Contract was

renewable annually.

The CCTS brochure and the CCTS Subscription Contract both
contain disclaimers with regard to information obtained from the
public record. The brochure states,

It is a violation of federal law to sell or useinformation copied from FEC reports for the purpose ofsoliciting contributions from other than political
committees.

The contract states,

You understand that information included in theCampaign Contribution Tracking System has been copiedby us from reports filed with the Federal ElectionCommission. It is 3 violation of federal law to sellor use information copied from such reports for thepurpose of soliciting contributions from other thanpolitical committees.

It is noted that neither written disclaimer makes a
reference to the prohibition on using such information for

commercial purposes. Respondent stated that the disclaimer that
appears on the CCTS database includes such prohibition.

Moreover, respondent has sold its services to entities that

routinely use it to solicit contributions. For example, on May
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22, 1986, the * international Funding Institute ("in!"), a Virginia
corporation of which Robert Z. Dolan is the only director,

officer, and stockholder, contracted vith Washington On-Line,a
service of Legi-Tech, Inc., to receive its Campaign Contribution
Tracking System. IFI retrieved information from the CCTS via a
computer terminal. The information retrieved included the amount
and date of contributions to a political committee; the identity
of the recipient committee; the types of disbursements made by
the committee; and the name, address, occupation, employer, and
sometimes, the telephone number of individual contributors.

Mr. Dolan, as an officer of IFr, signed two contracts with
WOL on may 22, 1986, to obtain the CCTS, a Master Service
Agreement and a CCTS Subscription Agreement. The CCTS contract
included a provision that stated that information provided
through the CCTS was obtained from reports filed with the Federal
election Commission and that the use of such information for
soliciting contributions from other than political committees was
prohibited by faderal law.

Upon realizing the potential value of the information
retrieved from the CCTS, Mr. Dolan, as an officer of IF!, decided
to market such information in the form of contributor lists. The
services of several computer contractors wete used to program the
information obtained from CCTS into usable form. Two lists
resulted from this endeavor, which were known as the "Active
Republican Donors" list and the "Active Democrat Donors" list.
The only source for the names on these lists was the CCTS. The
specific list at issue in this matter is the "Active Republican



Donors" list. 2The computer tape which contained the lists vas
housed with tde Saturn Corporation. Upon receiving orders from
list brokerage firms, Saturn produces mailing labels that are
subsequently forwarded to a "letter shop" from where the

solicitation documents are actually mailed.

IFI contacted The Best Lists, Inc., a list brokerage firm,
and offered the "Active Republican Donors" list to be marketed
for profit on behalf of In1. The list brokerage firm received a
commission for its services and 171 received the balance of the
amount. charged to an organization for using the list. The
"Active Republican Donors" list was used by approximately four or
five different organizations.

According to the contracts between IF1 and WOL, costs for
1In to obtain the CCTS from WOL included an initial fee of $750,
an annual access fee of $500, and an annual subscription of
$3,500, totaling $4,750. As evidenced by IFIts canceled checks,
it actually paid at least $3,285 for the CCTS. 171 received at
least $9,513.10 from the Best Lists, Inc., as income derived from
the rental of the "Active Republican Donor" list. American
Citizens for Political Action and Mr. Dolan, as treasurer, then
rented the Active Republican Donors list from The Best Lists,

Inc.

Mr. Dolan indicated that his primary interest was in
providing the "Active Republican flonors" list to ACPA for
solicitation purposes. Mr. Dolan decided to make the list

2. The "Active Democrat Donors" list was never used for anypurpose.
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available through a list broker in order to maintain an

arms-length bisiness relationship between the 171 and ACPA, and
to avoid any implication of a corporate contribution to ACPA from
the IFI. Through Response Dynamics, the company that conducts

mailings on behalf of ACPA, about five test mailings of
approximately 5000 names each were conducted using the "Active

Republican Donors" list, as noted above.

Furthermore, there have been alle-ations made concerning

telemarketing calls made on behalf of ACPA to persons found in
the Republican National Committee's financial disclosure reports.
During the telephone solicitations, the caller reportedly implied
that there was an association between ACPA and the RNC. As noted
above, certain names obtained from WOL also included telephone
numbers. ACPA used telemarketing on an on-going basis to solicit

contributions.

Thus, there is probable cause to believe Respondent has
copied information on individual contributors from reports filed
with the Federal Election Commission and sold and used such

information for commercial purposes in violation 2 U.s.c.

S438(a)(4).

11. Legi-Tech, Inc. Does Not Qualify as An Exempt
Newspaper or Other Similar Communication.

Respondent has asserted that the CC.-TS must not be viewed in
a "vacuum," but within the context of all of the interests held
by its parent company, McClatchy Newspapers. It appears that
Respondent would place a McClatchy Newspapers "umbrella" over
McClatchy's entire operations to include the CZ,-TS, which does not
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quality as legitimate newspaper activity for the purposes of the
Act. xt is A. position of this office that the contrary view
must be taken. It is not the activity of the entire conglomerate
of McClatchy Papers that is at issue in this matter. There is no
allegation or evidence before the Commission with regard to
whether t", other entities held by McClatchy Newspapers have
violated the Act. instead, the CCTS is the sole object of our
review.

In support of its position, Respondent partially relies on
Legi-Tech, Inc. v. David W. Keiper, et al. 766 F.2d 728 (2d Cir.
1985). In this case the primary issue was whether the
Legislative Bill Drafting Commission of the State of New York
could be enjoined from prohiLiting Respondent from obtaining
legislative information from the state's own computer database.
The State had enacted a law specifically prohibiting services
such as Respondent from obtaining its database and then using it
as its own to sell to customers. The information sought by
Respondent in this case was that pertaining to legislative
proceedings within the state. Respondent, on its own accord,
added other information to the database to include voting and
attendance records of legislators and campaign contributions to
such legislators. within the discussion of the case, the court
referred to Respondent as "an organ of the press." Id., 730.
Such language falls short of labeling Respondent a newspaper,
magazine, book or other similar communication exempted by
11 C.F.R. 5 104.15(,:). Even when discussing the computer
database operated by the state the court described it as "an



organ of the press.0 Id., 733.

Moreover, Respondent's method of gathering information for
its state and federal legislative databases can be distinguished

from that used to obtain information for the CCTS. According to
its own description, to obtain certain information with regard to

legislative proceedings Respondent's staff or "reporters*

actually attend legislative sessions and take notes. information

obtained through these "reporters" is also included in the

legislative databases. The CCTS information Is obtained merely
by purchasing tapes from the Commission. Respondent stated that

an outside firm was used to locate telephone numbers for

contributors to be included in the database. Cle.-rly, Respondent

is not functioning as a newspaper with its CCTS.

The emphasis on protecting individual contributors from such
activities is reflected in NRCC v._Leg i-Tech Corp2., 795 F.2d 190

(D.C. Cir. 1986), which discussed 2 U.S.C. 5 438(a)(4). The

court said that Section 438(a)(4) applies to "any individual or

organization that sells information obtained from FEC reports for

a profit, including Legi-Tech." Id. at 192. But the court

recognized that to interpret Section 438(a)(4) literally would

"bar newspapers and other commercial purveyors of news from

publishing the information contained in those reports under any

circumstances." Clearly, the court said, this result would

frustrate the intended purpose of the disclosure provisions of

the Act. id.

The court in Legi-Tech recognized, however, that the
commercial purposes" proviso should not be taken literally.
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As the court noted, the legislative history Indicates that

Section 438(a (4) was added to the Act for the Intended purpose
of protecting campaign contributors from the deluge of

solicitations and harassment they would receive if "list brokers*
were allowed to sell donor lists on file at the Commission. id.
The court added that the history of Section 438(a)(4) explicitly
Indicates that newspapers and other like publications are not
prohibited by the commercial purposes provision from using such
information a& news or research regarding the sources of campaign
funds. See id. at 193; see also 117 Cong. Rec. 30057-58.

After examining the Act and its legislative history, ta.e
court also said that Congress has 'left a gap' for the Commission
to fill "in determining what commercial activities fall within

the proviso's prohibition (actively akin to that of a list

broker) and what commercial activity is not proscribed (actively

akin to that of a newspaper)." Id. But the Commission has not
yet addressed how the prohibition found in Section 438(a)(4)

should be applied to organizations such as Respondent's tracking

service. But see, FEC v. American Int'l Demographic Serv.-, Inc.,

[AIDS) 629 F. Supp. 317 (E.D. Va. 1986) (the court upheld the

Commission's finding that AIDS violated the Act by renting out

lawfully obtained FEC tapes for the purpose of list brokering).

The court recognized that it is the Commission, not the court,

that must make the initial determination as to whether a

particular activity is prohibited commercial activity. Id. at

193-94.

As discussed above, Respondent's CCTS does not qualify as a



newVspaper, maVauine# book or similar co 1jto to Oa~t.it.'
use of indivilual contributor Information from tb, dwiletite *4_
commercial purpose. Respondent's activity of selling such
Information obtained directly from the Covaissionts pbi e~
via its CCTS in a violation of the Act.

xxx.GENEAL COIPJIgPe 5 Rsou M w
1. Find probable cause to believe that Legi-?.che Inc.*violated 2 U.S.C. S438(a)(4).
2. Find probable cause to believe that Legi.-Tech. Inc.,violated 11 C.V.R. 5104.15.

Date' Lavre e
I General Counsel
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2'iOO virginia Ave., tI.W.
Suite 404

Washington, D.C. 20037

March 9, 1990

11M. imble, Esquire -

Feleral Election Commission

Wash .: r D.C. 20463

Re: MUR 2361
international Fun d ing institute, Inc.
American Citizens for Political Action, and j

Robert E. Dolan, as treasuirer

lj#. r Mr. Noble:

lfl irISs to formally advise you that the above -- n
..-.dents in MSUR 2361 arc- now represented by Davi,-

-1.n, Esquire, Dross & Lvenstein, 1825 Eye Street,
'I, Washington, -.C. 20006.

V eryf truly 
y o u 

r ~

Ro~bert 3. Dolan

c.:David M. 1opstein, Esquire

(2%-70702



FEDERAL ELECTION COMMOSS"O
WASHINGTON. DC. 30463

March 9,t 1990
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Terrence J. Leahy, 3squire
Mintz, Levin, Cohn, Ferris, Glovsky

and Popeo, P.C.
1825 Eye Street, UN.
Washington, D.C. 20006

33: NUN 2341
Le~i-?eche Inc.

Dear Mr. Leahy:

On February 9, 1990, you were mailed a brief stating the
position of the General Counsel on the legal and factual issues
in this matter under review. This brief and accoinanying letter
notified you of the General counseles intent to reon to the
Commission a finding of probable cause to believe Legi-Tech,
Inc., violated 2 U.S.C. 1 430(a)(4) and 11 C.U.3. I 104.15.

To date, you have not responded to the General Counsells
brief. Unless we receive a response from you within 10 days of
your receipt of this letter, this Office will circulate a report
to the Commission recommending a finding of probable cause. You
should submit 10 copies of your response to the Secretary of the
Commission, and forward 3 copies to the Office of the General
Counsel.

Should you have any questions, please contact Daniel J.
Blessington, the attorney assigned to this matters at (202)
376-5690.

Sincerely,

Lawrence N. Noble
General Counsel



BEFORE THE FEDERAL ELECTION COMOI3SION ftP9 i
In the Natter of)

) UR 2361
International Funding Institute, Inc.
American Citizens for Political Action)
and Robert E. Dolan,, as treasurer)

RESPONDENTS' NOTION OUT OF TINE
FOR LEAVE TO -FILEw BRIEF

International Funding Institute, Inc., American Citizens19

for Political Action and Robert E. Dolan, as treasurer, hereby

request leave to file the accompanying brief in opposition to

the General Counsel's briefs of February 9, 1990.

The Respondents' delay is attributable to the fact that

they have only just succeeded in retaining new counsel, who

required sufficient time to review the file.

Respectfully submitted,,

David N. Koptein
DROSS & LEVEIISTRIN
1625 Eye Street, N.V.
Suite 1201
Washington, D.C. 20006
(202) 296-7032



BEFORE THE FEDERAL ELECTION COMMISS ION

In the Matter of
) URl 2361

International Funding Institute, Inc.
American Citizens for Political Action)
and Robert E. Dolan, an treasurer)

RESPONDENTSI BRIEF

International Funding Institute, Inc., American Citizens

for Political Action and Robert E. Dolan, as treasurer, submit

this brief in opposition to the General Counsel's Briefs of

February 9, 1990,, which recoinend that the Commission find

probable cause to believe that a violation of 2 U.s.c.

§438(a) (4) has occurred.

The Commission has already been apprised of the

Respondents' position with respect to whether a violation of

2 U.S.C. 1438(a)(4) occurred and whether, in any event, the

statutory provision in question is constitutional.'

The only new matter raised by the General Counsel'sa briefs

is the shocking assertion that the alleged violation was

"knowing and willful." In making th..s assertion,, the General

Counsel relies upon a certain legal opinion, dated August 11,

1986, that 1F12 received from the law firm of LeBoeuf,, Lamb,

I Mo. letter dated April 6, 1987 from Kenneth A. Gross,
Esquire to Sandra Robinson, Esquire on behalf of ACPA and Dolan
(Exhibit "A" hereto) and letter dated May 13, 1988 from Kenneth
A. Gross, Esquire to Lawrence 14. Noble, Esquire on behalf of
IFI (Exhibit "B" hereto). The arguments stated therein are
incorporated herein by reference.

'The General counsel's briefs allege that Mr. Dolan
obtained this opinion on behalf of IFI. In fact, the opinion
is specifically directed to Mr. David Hendry of IFI. Mr.
Dolan's name appears nowhere on it. The General Counsel's
attempt to impute this knowledge to Mr. Dolan and ACPA finds
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Leiby a Macte. Thbe opinion purports to respond to an inquiry

as to whether I71 "may supply (its] clients with the names of

contributors who appear on disclosure statements f iled with the

FEC pursuant to 1102 of the FEC& .... 0As the General counsel

notes, the opinion concludes that 5438 (a) (4) would not survive

a constitutional challenge. The General Counsel does not

dispute this conclusion.

Assuming that a violation of 1438(a) (4) occurred at all,

the opinion letter of August 11, 1986 does not warrant a

further assertion that such a violation was *knowing and

willful" under §437g(a) (5) (B).

First, the letter purports to respond to a.hypothetical

proposed course of action. It does not permit one to conclude

that Retspondents had knowledge that the particular list here

in question had been compiled from a prohibited source.

Second,, the insistence that Respondents were Oknowing and

willful" lawbreakers,, even though they were armed with an

opinion from a reputable law firm that the statutory provision

in question would be found unconstitutional, is highly

troubling, given the statutory scheme.

It has been recognized that Congress, in enacting the

FECA,, had serious misgivings about the constitutionality of

certain of its provisions. UR, Athens Lumber Coalany. Inc. v.

Federal Election Commission, 689 F.2d 1006, 1009 (D.C. Cir.

support in the record.



1933); an g 718 7. 2d 363 (D.C. Cir. 1983); cat

9LM, 465 U.S. 1092v 104 S.Ct. 1530, 80 L.Zd.2d 114 (1984).

ACCOrd4ingly, Congress encouraged affected persons to challenge

the constitutionality of the FECA in court and made special

provisions to facilitate such challenges. 2 U.S.C. 6437h.

Here, the Respondents' conduct had the desirable effect of

eliciting the Commission's position with respect to the

applicability of 9438(a)(4) to such conduct, after which the

Respondents promptly refrained from further similar activities.

This has set the stage for Respondents to seek a declaratory

__ jugmentregarding the constitutionality of §438 (a) (4). Such

an action is being filed today in the United States District

1') Court for the District of Columbia.

N Thus, this is a test case of the type that was

1W ~specif ically envisioned by Congress. Clearly, Congress did not

intend to "raise the ante" for persons seeking to challenge the

qqr constitutionality of specific provisions of the Act by

authorizing the Commission to declare such persons to be

'knowing and villful' violators. At least as a matter of

prosecutorial discretion, such a position -.s wholely

inappropriate.

At this juncture, the only appropriate course for the

Commission to take is to stay all administrative proceedings

herein pending the disposition of the declaratory judgment

action. If the action is successful, the administrative case



can be dropped. If the action is unsuccessful, then the

conciliation process can be pursued.

Respectfully submitted,

DavId N. Kogstein
DROSS & LEVENSTEIN
1825 Eye Street, N.W.
Suite 1201
Washington, D.C. 20006
(202) 296-7032

. .. .........



CERTIFICATE OF SERVICE

T hereby certify that on this 9th day of March, 1990, a
Copy of the foregoing document was served by messen~ger upon:

Lawrence M. Noble, Esquire
Dan Blessington1 rsquire
Office of the Gene:--a1 Counsel
999 E St., N.W.
Washington, D.C. 20463

David M. Kopstein
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300 MP""w G"CoA'm.
LOS 44CU CA zf eSandra Robinson, Esquire A VItOffice General Counsel NU 09,*:ao0vFederal Election Commission 

cG999 E Street, ?4.W.
Washington, D.C. 20463

Re: MUR 2307 - American Citizens
for Political Action
Robert Dolan, as Treasurer

Dear Ms. Robinson:

American Citizens for Political Action (*ACPA*)and Robert Dolan, an treasurer, respectfully submit thisresponse to the Commission's finding of reason to be.
-, lieve. Attached to this response are the answers to thequestions which accompanied the reason to believe find-ing. This response demonstrates that the Comumissionshould take no further action and close the file againstthe respondents.

I. ACPA's Conduct was Permissible

Over the past election cycle, ACPA has devel-oped an extensive mailing list and has used the proceedsfrom the use of the lists to make expenditures on behalfof candidates who are sympathetic to its political phi-
losophy. ACPA's contributor base i.s essential to itsability to carry out its political aims. As part of thatprocess, ACPA arranged through its treasurer, RobertDolan, to obtain additional names for its mailing listwhen it heard of the Washington On-Line ("WOL") service.WOL is a computer service which provides the names andaddresses of contributors. Consequently, on May 22,1986, Mr. Dolan through his company, International Fund-ing Institute, contracted with WOL for services. Thenames were brokered to ACPA by a company called The BestL.0ists ("TBL"). Finally, the names which are the subjectof this matter, identified by codes AQTX2, AQVX1 and.OX, were put into use on October 20, and 24, 1986, and

E XH I BI 7 ":71. "



Sandra Robinson, Esquire
April 6, 1987
Page Two

November 24, 1986, respectively. Each mailing contained
approximately 5,000 names (see answer to Question 5 for
exact numbers).

ACPA used the information originally obtained
from WOL with the understanding that it was permissible.
The WOL contract provides no warning that th# use of the
materials is prohibited. Furthermore, Mr. Dolan sought alegal opinion concerning the use of the serv~ce and was
assured of its legality.

However, ACPA and Mr. Dolan do not wish to
engage in conduct that may be viewed as iliegal. It is
for that reason, that ACPA has discontinued the use of
the names obtained from WOL. Although in taking such
action, the respondents do not waive their constitutional
rights - - rights which are bottomed on legal precedent
which overwhelmingly substantiates the legality of the
respondents' conduct. However, even putting these
weighty constitutional concerns aside. based on prior
Commission action the Commission should take no further
action in this matter.

II. Prior Commission Action

In MUR 1869 the Commission dismissed allega-
tions filed by the Americans for Democratic Action
("ADA") against the American Democratic Political Action
;'.ommiittee ("ADPAC").- In that matter, the Commission did
not attempt to ascertain whether ADPAC obtained names
from a source which may have copied ADA's contributors
from the public record. This was true even though there
was some evidence suggesting that ADA names may have come
from the FEC reports. Although the ADA did not support
their allegations with the use of pseudonyms, they did
claim that their contributor names were not made avail-
able to the public except through the EEC record and did
show that ADPAC in fact solicited their contributors. In
response ADPAC denied the allegations and described their
solicitation practices as follows:

ADPAC utilizes prospect lists, for the tele-
phoncL, bank and direct mail programs, which are
re-ted from list managers and brokers who, in
turn, rent and manage lists owned by candidates



Sandra Robinson, Esquire
April 6, 1987
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and organizations. In t:hose rental arrange-
ments, ADPAC is not provided with nor otherwise
aware of the original owner's identity; lists
are referred to solely as Active Liberal Do-nors, Democratic Activists . .and other
generic terms.

In the present case the mechanics of the listacquisition and use process wete similar. However, inMUR 1869 every presumption weighed in favor of the re-spondent. The Commission concluded that the respondentdid not obtain the names from a source that may havecopied the information from the public record and foundno reason to believe a violation occurred without aninvestigation. In the present case, the respondentshould be entitled to the same treatment. It is truethat in the present MUR, the Commission has evidence thatthe names were copied from the public record by WOL. The0%4 culpability of the user of the list, however, should betreat'sd in a manner consistent with 1!UR 1869.

III. ACPA's Conduct was Constitutional

While an agency is not empowered to declare thestatute it administers unconstitutional, the agency ischarged with responsibilitLy of finding a construction ofthe statute which avoids the constitutional question.C See Crowell v. Benson, 285 U.S. 22, 62 (1932). Thisargument is particularly compelling when as in the pre-sent case, the constitutional infirmity of 2 U.S.C.1438(a)(4) looms so large. Prior restraint of the ac-tivity in question can be justified only on tho basis ofa compelling governmental interest. The legislativehistory to I 438(a)(4) suggests that the governmentalconcern in placing the sale or use restriction on thepublic information was the privacy of the individualcontributor. However, the restriction on the use ofnames for solicitation purposes is not the t ype of g'ov-ernmental interest that has been held to justify such arestraint.. Such a restriction may be sustained onlyunder the most compelli.ng circumstances, which do notexist in thiAs case. See Metromedia, Inc. v. San Diego,453 U.S. 490 (1981). In that case th.,e Court invalidateda billboard restriction that applied only to noncommer-c~ial advertisements and not com~mercial ones. The Court
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in Virginia State Board of Pharmacy v. Virginia CitizensConsumer Counsol, inc., 425 U.S. 748, 761 (1976)0stressed that speech is protected under the First Amend-ment "even though it is carried in a form that is 'sold'for profit". See Buckley v. Valeo, 424 U.S. 1, 35-59(1976); New Yor k Times Co. v. Sullivan, 376 U.S. 254, 266
(1964).

In Ryan v._ Kirk~patrick, 669 S.W.2d 215 (Mo.1984), the Supreme Court of Missouri concluded that aMissouri statute which is almost identical to I 438(a)(4)was unconstitutional. The court noted the only conceiv-able justification for a sale or use restriction on pub-lic information is an invasion of privacy. However, theSupreme Court has already addressed this issue and con-cluded that such a potential invasion of pkivacy does notconstitu~te a sufficient state interest to infringe pro-tected speech. Consolidated Edison v. Public ServiceCoinmission, 447 U.S. 530, S42-45, n. 11 (1980) (the Courtstated that "the customer of Consolidated Edison mayescape exposure to objectionable material simply bytransferring the bill insert from the envelope to thewastebasket"). See Village of Schaumburg v. Citizens fora Better Environent, 444 U.S. 620, 633 (the Court con-cluded that door-to-door solicitation, which is much moreof an intrusion than receiving mail, does not constitutea sufficient invasion of privacy to justify banning suchpractice). The Missouri court in Ry described as fol-lows the alternatives a person has if he does not want tobe solicited:

There are amtple revetments of defense to repelunwanted forays by fund seekers. Offended
addressees of campaign solicitations may, ofcourse, ignore them. And notice may be given
to th'e Post Office Department to halt further

669 S.W. at 219.

These inconveniences pale when weighed against the FirstAmendment rights Of the political speech in issue in this
matter.



Sandra Robinson, Esquire
April 6, 1987
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IV. Conclusion

The respondents did not copy any informationfrom the public record, they merely used informationpurchased from a third party. To find a violation inthis attenuated circumstance flies in the face of theestablished principal tiat the Commission should construethe statute to avoid raising constitutional issues. Toconstru~e 5 438(a)(4) as a violation under the facts ofthis case contravenes that principal and squarely con-fronts the respondents' constitutional rights. Moreover,as a practical matter, the Commission has alreadyachieved greater relief than could be achieved through aprotracted proceeding. Not only do the respondents bo-lieve that they would ultimately prevail if the Commis-sion were to challenge this matter through t~vie courts,but even if the constitutionality of the provision wereupheld, and the respondents continued to use' the listthrough the pendency of such proceedings, the complain-ants and the Commission would have won a Pyrrhic victory.

The assessment of a penalty and an injunctionagainst using such lists several months or years from nowwould do the complainants no good. Thus, the complain-ants and the FEC have achieved the most effective reliefthat could be obtained in such a matter, the immediatecessation of the use of lists. Thus, unlikte the usualC situation where 'corrective action" is taken such as a
N respondent returning an illegal contribution or amendinga reporting violation, substantive relief has already
I-- been achieved with little or no damage to the complain-ants or the public .

Therefore, it is respectfully requested thatthe Commission take no further action, (which will leavethe reason to believe finding i.ntactl and that the Com-mission impose no further penalty.

Very tr-ulyor

Attachment
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Lawrence M. Noble, Esq. -- C" UAM
General Counsel 104 v

Federal Election Commission 0rm *M3"l tL)V
999 E Street, N.W. m*~

Washington, D.C. 20463 *i'"
Attn: Sandre Robinson. Esq.

-\ Re: MUR 2361

International Funding Institute, Inc.

Dear Mr. Noble:

This letter is in response to the Federal Elec-
tion Commission's (*FECO or the *Comission*) finding of
reason to believe that the International Funding insti-
tute, Inc. (IF1*) violated 2 U.S.C. 5 438(a)(4). At-
tached to this response are responses to the Co -ission's
request for documents.

171, a Virginia corporation, contracted with
Washington On-Line (*OL*) for computer services which
provided the names and addresses of contribiztors. IF1
denies, however, that the contract it entered into with

-1 WOL contained a provision which stated that the source of
the information was from the Commission's public record.
AFT. merely put the names in a form that made it suitable
for brokering.

For the same reasons set forth in the responses
of American Citizens for Political Action (*ACPAO), IF!
belIi eves .-'t .-I~d n.ot v -oite ::ie law. :t is inconceivable
that :F1 is subject to punitive action for using names of
Individuals which are in th.-,e public domain. Particularly
when there is little doubt that those contributors were
awar-e that their names would be disclosed, as a matter of
law, on the public record. Even if such conduct consti-
jtes a technical v:olation of the law,, there are several

m: tlgating factors that the Com~mission should take into
consideration in assessing this matter.

L XH 11 3



Lawrence M4. Noble, Esq.
May 13, 1988
Page Two

1. 17 ceased the alleged conduct as soon as
the use of the names were called into ques-
t ion.

2. T.F1 made very 111mited use of the names.
(Those mailings were described in ACPA's
response.)

3. IF! suffered financial losses as result of
the WO. contract.

4. IF1 obtained a formal written legal opinion
from a major law firm (not the firm pres-
ently representing 171) which assured it of
the legality of its conduct. Based or- 'hat
opinnion, :F: Lindertook the activity in
Ouest .on.

5. IFI has fully cooperated in this investiga-
t ion.

6. If the Commission decides to pursue this
matter further, 171 requests pre-probable
cause conciliation.

Since 171 used the WOL names on a limited ba-
sis, incurred a substantial loss after expenses, and
voluntarily discontinued the use of list, it urges the
Comission to take no further action against it. Alter-
natively, if the Commission intends to pursue this matter
further, IF7 requests that it enter into pre-probable
cause conciliation pursuant to 11 C.F.R. 5 111.18(d).

Sincerely,

At tachmient s



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of ) SUI1 E
International Funding Institute, mo
Inc.

MUR 2361 AR 3IAmerican Citizens for Political
Action and Robert E. Dolan,
as treasurer

GENERAL COUNSEL'S REPORT

I. BACKGROUND

on February 26, 1987, the Federal Election Commission ("the

Commission") found reason to believe American Citizens for

Political Action and Robert E. Dolan, as treasurer, ("ACPA")

violated 2 U.s.c. 5 438(a)(4) with regard to the allegations in

C\' the complaint in MUR 2307. On July 14, 1987, the Commission

%-I- again found reason to believe ACPA violated 2 U.S.C. 5 438(a)(4).

10,10On that same date, the Commission merged MUR 2307 and MUR 2346

- with MUR 2361. on April 6, 1988, the Commission found reason to

believe the international Funding institute, Inc., ("IFI")

C violated 2 U.S.C. 5 438(afl 4).

Folle-wing an investigation and attempts to conciliate this

matter with ACPA and IFI prior to a finding of probable cause to

believe, the Office of the General Counsel mailed briefs to ACPA

and IFI on February 9, 1990, in which the General Counsel

recommiended findings of probable cause to believe ACPA and IFI

knowingly and willfully violated 21 U.s.c. 5 438(at(4.

On March 9, 1990, counsel for ACPA and IFI filed a response

brief. Also, on that same date, counsel for ACPA and IF! filed a

civil suit in the United States District Court for the District



-2-

of Columbic. nn be!,.-dlf of Robert E. Dolan against the Comission,

in which Dn"L.A c)-a.''enged the constitutionality of 2 U.S.C.

430AIAIA). *rr- '~iit asks that the question be certified to the

Unit.?d Stater, %ol of Appeals.

II. ANALYSIS

An analysis; the issues and the basis for the General

Counsel's prn~t~t-e cause recommendations are set out in the

General Counsel's briefs to ACPA and IFI, dated February 9, 1990f

which are incorporated by reference in this report.

Counsel finds fault with the knowing and willful

recommendation in the General Counsel's briefs. Counsel argues

that Congress had misgivings about the constitutionality of

various provisions of the Federal Election Campaign Act of 1971,

as amended ("the Act"), and therefore encouraged persons to

challenge its cinsitutionality and made special provisions to

facilitate such challenges. He further notes that In! had

obtained a legal opinion that concluded Section 438(a)(4) would

not survive a constitutional challenge. He posits:

Here, the Respondents' conduct had the desirable effect
of eliciting the Commission's position with respect to
the applicability of 5438(a)(4) to such conduct, after
which the Respondents promptly refrained from further
similar acitivities. This has set the stage for
Respondents to seek a declaratory judgment regarding the
constitutionality of 5438(a)(4). Such an action is
being filed today in the United States District Court
for the District cf Columbia.

Thus, this is a test case cf the type that was
specifically envisioned by Congress. Clearly, Congress
did not intend to "raise the ante" for persons seeking
to challenge the constItutionality of specific
provisions of the Act by authorizing the Commission to
declare such persons to be "knowing and willful"
violators. At leas#, as a matter of prosecutorial
discretion, such a position is wholely inappropriate.
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This office does not agree. The discussion in the briefs to ACPA

and 171 provide a basis for the knowing and willful portion of

the recommendation, notwithstanding counsel's arguments that this

was part of a plan to create a test case. That constitutional

issues are implicated does not obviate the knowing and willful

nature of the violation here.

Counsel for ACPA and IFI, in the resp^.nse brief, also

requests that the Commission stay any probable cause

determination until after a ruling on the constitutional

challenge in the separate civil suit. The Office recommends that

the Commission reject this request. instead, this Office

concludes that the preferable approach would be to find probable

cause and offer a conciliation agreement to ACPA and 171 and to

file a civil suit, if conciliation cannot be reached within 30

days. This approach would permit a more comprehensive resolution

of the questions regarding the constitutionality of the statute

and ACPAfs and IFIts alleged violations of it.

Accordingly, this Office recommends that the Commission find

probable cause to believe that the International Funding

Institute, Inc., and American Citizens for Political Action and

Robert E. Dolan, as treasurer, knowingly and willfully violated

2 U.s.c. 5 438(a)(4).

111. DISCUSSION OF CONCILIATION AND CIVIL PENALTY





1. rind probable cause to believe that international
funding Institute, Inc. knowingly and willfully violated
2 U.s.c. 5 438(a)(4).

2. rind probable cause to believe that American
Citizens for Political Action and Robert E. Dolan, as
treasurer, knowingly and willfully violated 2 U.s.c.
I 438(a)(4).

2. Approve the attached conciliation agreements and
letters.

General Counsel

Attachments:
1. Conciliation Agreements (2)
2. Letters (1)

Staff assigned: Daniel J. Blessington

-f7,1 .. jW., -MR7-7rv 'MMA



BEFORE TnE FEDERAL ELECTION COMMISSION

In the Matter of)

International Funding Institut., Inc*

MUR 2361American Citizens for Political Action)and Robert S. Dolan* as treasurer)

CERTIFICATION

1, Marjorie W. Camons, recording secretary for the
Federal Election Commission executive session of April 3.
1990, do hereby certify that the Commission decided by a
vote of 6-0 to take the following actions in MM 2361:

1. Find probable cause to believe thatInternational Funding Institute, Inc.knowingly and willfully violated
2 U.s.C. 5 438(a)(4).

2. Find probable cause to believe thatAmerican Citizens for Political Actionand Robert E. Dolan, as treasurer,
knowingly and willfully violated
2 U.S.C. 5 438(a)(4).

(continued)



Federal sloction Commission
Certification for MR 2361
April 3# 1990

page 2

3. Approve the conciliation agreements andletters attached to the General Counsel'sreport dated March 26# 1990 and theAddendum dated April 2, 1990.

Coinissioners Aiken*, Elliott, Josefiako McDonald,
McGarry, and Thomas voted affirmatively for the decision.

Attest:

-e etry Of the Coinissi0 n

elm -
Date



FEDERAL ELECTION COMMISSION
WASHINGTON. 

DC 20 3 
A r l 9 9 j

David M. Kopstein
Dross & Levenstein
1825 Eye Street, N.V.
Suite 1201
Washington, D.C. 20006

RE: MUR 2361
International Funding
Institute, Inc.
American Citizens for
Political Action and
Robert It. Dolan, as treasurer

Dear Mr. Kopstein:

on April 3 , 1990, the Federal Election Commission fot'nd
that there is probable cause to believe your clients knowingly
and willfully violated 2 U.S.C. 5 436(a)(4)t a provision of the
Federal Election Campaign Act of 1971, as amended, in connection
with the sale or use of names copied from reports filed with the
Commission for solicitation purposes or for co mercial purposes."

The Commission has a duty to attempt to correct such
violations for a period of 30 to 90 days by informal methods of
conference, conciliation, and persuasion, and by entering into a
conciliation agreement with a respondent. if we are unable to
reach an agreement during that period, the Commission may
institute a civil suit in United States District Court and seek
payment of a civil penalty.

Enclosed is a conciliation agreement that the Commission has
approved in settlement of this matter. if you agree with the
provisions of the enclosed agreement, please sign and return it,
along with the civil penalty, to the Commission within ten days.
i will then recommend that the Commission accept the agreement.
Please make your check for the civil penalty payable to the
Federal Election Commission.



David N. Kopstein
Page 2

if you have any questions or suggestions for changes in the
enclosed conciliation agreement, or if you vish to arrange a
meeting in connection with a mutually satisfactory conciliation
agreement, please contact Daniel J. Blessington, the attorney
assigned to this matter, at (202) 376-5690.

7General Counsel

Enclosure
Conciliation Agreement
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April 6, 1990 ~ 400

HAND DELIVERED

Daniel J. Blessington, Esquire
Federal Election Commission
999 E Street, N.W., 6th Floor
Washington, D.C. 20463 0%

Re: MUR 2361,, Legi -Tech,, Inc. :

Dear Mr. Blessington: 4

This is to confirm our conversation today in
which I informed you that Legi-Tech, Inc. had asked me to
respond on its behalf to the Coummission in connection
with the captioned MUR. (Douglas A. Rediker vill be
working with me on Legi-Tech's behalf.) In that call, I
also requested that we be permitted to file our response
to the General Counsel's brief on or before May 4, 1990.

Although the General Counsel's brief vas dated
February 9, I have been unable to locate a copy of the
brief (other than the copy you provided on Tuesday)-
Moreover, I did not receive your March 9 letter to iwfr.
Terrence Leahy of Mintz, Levin, Cohn, Ferris, Glovsky and
Popeo until April 2. As I told you, the letter was for-
warded to me because I was a partner on the matter at
Mintz, Levin. Neither Mr. Leahy nor I are at Mintz,
Levin any longer.

As the attached photo copied envelopes show,
your March 9 letter, providing us 13 days to respond, was
mailed from the FEC on March 20. (it was delivered to
Mintz, Levin on March 27, forwarded to Mr. Leahy at his
home and then forwarded to me here, where it arrived on
Monday.)
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FEDERA!_ ELECTION COMMISSION

I April 11, 1990

Thomas J. Casey, Esquire
Skadden, Arps, Slate, Meagher & Flom
1440 New York Avenue, N.W.
Washington, D.C. 20005-2107

RE: MUR 2361
Legi-Tech, Inc.

Dear Mr. Casey:

This is in response to your letter dated April 6, 1990,
requesting an extension of time until May 4, 1990 to respond to
the General Counsel's brief in this matter. After considering
the unusual circumstances desc-ribed in your letter, and in
conversations with Mr. Blessington of this office, I have granted
the requested extension. Accordingly, your response is due by
the close of business on May 4, 1990.

if you have any questions, please contact Mr. Blessington at
(202) 376-5690.

Sincel.e y,

awrnceM. Noble
General Counsel
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SKADOEN, ARPS. SLATE, MEAGHER & FLOM

1440 NEW YORK AVENUE. NW

WASHINGTON, DC 20005 -2107

(202) 371-7000

May 3, 1990

Lawrence M. Noble, Esq.
General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Re: t4UR 2361

Dear Mr. Noble:

This letter responds to your letter to Terrence
J. Leahy of February 9, 1990, to which you attached the
General Counsel's recommendation that the Commission find
probable cause to believe that respondent Legi-Tech,
Inc.(mLegi-Tech') violated 2 U.S.C. 5438(a)(4) and 11
C.F.R. S104.15. For the reasons set forth below, Legi-
Tech believes that the recomendation of the General
Counsel should be rejected by the Commission, and in-
stead, a finding that no further action be taken be
made. *

Background

This most recent recommendation by the General
Counsel is the latest in an over five year investigation
which has yet to yield any facts which would support a
finding that any violation of the Federal Election Cam-
paign Act (the "Act*) by Legi-Tech occurred.

Having submitted extensive pleadings and corre-
spondence in response to the Commission's findinqs in MtJR
2094, which dealt with virtually the same issues and
facts as those presented in HUR 2361, L :ri-recrn refers

* By letter dated April 11, 1990, Legi-Tech was grant-
ed an extension of time to respond to the General
Counsel's brief until May 4, 1990.
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Lawrence M. Noble, Esq.
May 3, 1990
Page Two

the Commission to those filings for a statement of facts
arid complete legal analysis of the issues before it.*
This letter is intended to briefly recount to the Commis-
Sion the most sdlient points raised in those earlier
pleadings.

As a threshold matter, Legi-Tech reasserts its
earlier position that the Commission has exceeded its
authority by consolidating MtJR 2094 with MUR 2361, and
initiating a new investigation. Having (erroneously)
found, in MUR 2094, probable Cause to believe that Legi-
Tech violated the same statutory provision that is the
subject of MUR 2361, the Commission must necessarily have
terminated its investigation of Legi-Tech's activities.
11 C.F.R. S111.16. Moreover, since the almost three year
investigation of MUR 2361 (in addition to the two years
of M UR 2094) has not uncovered, much less alleged, any
new factual assertions as to the conduct of Legi-Tech, we
strongly urge the Commission to take no further action
against Legi-Tech, There was no basis for its finding of
probable cause th. 1e years ago, and, there is no basis
for it now.** In fact, the only new fact, conspicuously

* Specifically, Respondent refers to submissions filed
on November 15, 1985, February 6, 1986, June 23,
1986, October 22, 1986, March 17, 1987 and August
31, 1987.

** The General Coiunsel's February 9,1990 brief is no
more than a recapitulation of is earlier submissions
in MUR 2094, with the addition of approximately
three pages of new factual assertions. See General
Counsel's Brief at 9-12. These three pages are
comprised exclusively of allegations of conduct on
the part of other respondents in the MUR. There is
not a single allegation of any specific conduct on
the part of Legi-Tech, or any of its affiliated
entities, it is the responsibility of the FEC, not
Legi-Tech, to monitor- illegal uses of contributor
information. Legi-T1,ech cannot be responsible for
uses of this information by others when, as here,
Legi-Tech's service contains the same warnings to
users regarding prohibited uses as do the FEC's own
databases.



Lawrence M. Noble, Esq.
May 3, 1990
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absent fro'm the General Counsel's recommendation, is that
the serv: ce provided by Legi-Tech which forms the basis
for the~ ,nvestigation in both MUR 2094 an~d 2361 vas dis-
continued In 1986. Thus, there is even less reason for
pursuing thtls matter now than there was three years ago.

Ar gumen t

The following is a recitation of Legi-Tech's
previously briefed position in response to the assertions
of the General Counsel and the Commission.

The Statute and Regulation, As Applied To
Legi_-Tech, Are Unconstitutional

if the Commission construes Section 438(a)(4)
Of the Act and Commission regulation 104.15 as recommend-
ed by the General Counsel, it will inevitably result in a
judicial declaration that the sale and use restriction of
Section 438(a)(4) is unconstitutional. A similar state
statute was declared unconstitutional in Ran v. Kirkpat-
rick, 699 S.W.2d 215 (Mo. 1984) (en banc).*

0 Trhe constitutional analysis to be applied in
this case is cl-ear: The sale or use restriction bars
publication of a particular type of political speech.
Such prior restraint can be justified only in extraordi-
nary circumstances and only on the basis of a compelling
government interest. Here, the restriction is especially
hard to justify because the nature of the speech being
restricted is so purely political. The only interest
which can be advanced in upholding the statute is the
need to protect campaign contributors from harassment by
solicitors who may misuse information obtained from FEC
reports. Regulations which are intended to prevent mere

As stated by the court in Ryan, "[b11y placing the
information in the public domain, the state must
have presumed that the right of privacy gives way to
the public interest in this information. Certainly
the right of privacy vanishes with the required
public disclosure of the requisite information."
699 S.W.2d at 218-19.
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Public annoyance with those exercising First Amendment
rights have frequently been held invalid. The release of
names arid addresses is not the type of government inter-
est which has been held to justify prior restraint.
Moreover, the statute does not advance that interest
because the information contained in the FEC reports is
already freely available to the public.

* The sale or use provision is also hopelessly
vague and overbroad. Especially in the area of First
Amendment rights, such statutory vagueness and over-
breadth compels a finding that the statute is unconstitu-
tijonal.

*The General Counsel's recommaendation simply
ignores the fundamental judicial principal that statutes
and regulations should be interpreted to avoid constitu-
tional infirmities, and that constitutional issues should
be avoided whenever possible. See Love v. Securities and
Exhne omn 472 U.S. 181v 11M S.Ct. 2557,* 25972
T-1985;United States v. Clark, 445 U.S. 23. 27 (1980).
Legi-Tech's activities served to advance the Commission's
primary mission -- disclosure of campign-related infor-
mation vital to the political process. Its activities
are completely protected by the Constitution.

Legi-Tech is Entitled to Protection
As A Member Of The Press

Despite past admonitions by the courts to the
Commission to tread lightly when it investigates the
activities of the press, the General Counsel asserts that
Legi-Tech, a subsidiary of the diversified media company
McClatchy Newspapers, does not qualify for the exemption
from the commercial sale or use provision found in 11
C.F.R. S104.15, which protects the use of information
obtained from pub' icly disclosed FEC reports in Onewspa-
pers, magazines, books, or other similar communications."
Thi.s is clearly an erroneous misapplication of the regu-

.Legi-Tech's electronic publication activi-
ties fully complied with the Act and regulations promul-
gated thereunder. It is clear from the legislative his-
tory of Section 438(a)(4) that it was enacted to prevent
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list brokering. 117 Cong. Rec. S 30058 (1971). In con-
trast, Legi-Tech's identification of contributors was
part of a broader electronic information service directed
primarily to: Mi the media; (ii) special interest
groups, including lobbyists, law firms, etc.; (iii) the
Opolitical establishment", including elected officials,
staffs and political parties; and (iv) corporate groups,
including defense contractors, think tanks, etc. Under
any interpretation, Legi-Tech was never a list broker.

e The service offered by Legi-Tech was intend-
ed to disseminate and update as rapidly as possible in-
formation which is otherwise publicly available at the
FEC. In this sense, it was no different that the Wall
Street Journal stock market quotations or USA Today's
sports statistics. The Second Circuit specifically noted
the existence of Oelectronic newspapers' which would be
entitled to the same treatment as hard-copy newspapers.
Legi-Tech v. Fepr 766 ?.2d 728t 732 (2d Cir. 1985).

* Legi-Tech offered far more than simply the
FEC's contributor lists to its subscribers. The service
also included extensive bill tracking anid bill-text
tracking services as well as a service which, for exam-
ple, allowed subscribers to compare legislative records
with PAC contributions. The General Counsel's focus on
simply one facet of the services offered by Legi-Tech
distorts the nature of the services being offered.

* A finding that Legi-Tech falls within the
press exemption is compelled by Mi the disclosure pur-
pose of the Act and Congressional intent to avoid abridg-
ing activity protected by the First Amendment; (ii) a
review of Congressional statements .nterpreting what is
intended by this media exemption, which clearly indicates
that services such as those offered by Legi-Tech were
intended to be covered;* (iii) review of Supreme Court

* As stated by Representative Glenn English, Chairman
of the House Subcommittee on Government Information,
Justice and Agriculture of the House Committee on
Government Operations, in comments related to the
adoption of amendments to the Freedom Of Information
Act, *a computerized information service that pro-

(Footnote continued)
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and lower court rulings indicatps t'. .he "Press* should
be interpreted more flexibly than~ rhe erlCounsel
proposes; and (iv) the Second Circuit's -,:press recogni-tion in Legi-Tech v. Kpiper, 766 ?.d no '38 that Legi-
Tech is an "organ of the p-ress*.

Conclusion

We strongly urge the Cornmissiwis, to reject the
General Counsel's recomnmendatio", a.i vute to take no
further action against Legi-Tech. Not only is Legi-Tech
entitled to the exemption speo-ifically provided for in 11C.P.R. 5104.15, but the allegedly violative service was
discontinued almost two years ago. It simply does not
serve anyone's interest to pursue this matter any fur-
ther. Moreover, if the Comm~ission adopts the General
Counsel's recommendation and restricts the use by members
of the electronic media of publicly disclosed informa-
tion, it will seriously risk a judicial determination
that the statute and regulation are unconstitutional.

Please direct any future inquiries or corre-
spondence regarding this matter to the undersigned.

Si rey

'%omas J. ~,asey
Douglas A. Redike

(Footnote * continued from previous page)
vides subscribers with access to information ob-
tained from the government qualifies as news media
because the services further the availability of
go.vernment information to the public in the same way
that a traditional newspaper does. . . . EDjissem-
inating information is not intended to be a commer-
cial use under the oill." 132 Cong. Rec. H. 9464
(daily ed. Oct. 8, 1986) (Remarks of Rep. English).
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fit May 10, 1990

David N. Kopstein
Dross & Levenstein
1825 Eye Street, N.W.
Washington, D.C. 20006

RE: NtJR 2361
American Citizens for Political
Action and Robert Dolan, as
treasurer

Deir Mlr. Kopstein:

Let me also remind you that you have yet to respond to ourletter cf April 9, 1990, enclosing Commission-approvedconciliation agreements in settlement of the matter with theaforementioned clients and with the International FundingInstitute, Inc. As noted in that letter, the Commission has aduty to attempt to reach conciliation for a minimum period of 30days. If we do not hear from you by May 16, 1990, we will assumeyou are not interested in conciliating this matter and willrecommend that the Commission seek judicial relief in the UnitedStates District Court. Any questions dith respect toconci2.iaticn should be directed to Daniel J. Blessington of thisoffice at 3116-5690.

Sin 5 y,

-Lawrence N. Nob
General Counsel

Enclosure
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May 14, 1990

M1O

Lawrence M. Noble, Esquire cn
General Counsel
Federal Election Commission
999 E Street, NZ.W.
Washington, D.C. 20463

Re: MUR 2361 -

International Funding Institute, Inc.
American Citizens for Political Actions, and
Robert E. Dolan, as treasurer

Dear Mr. Noble:

This letter will respond to your letter of April 9, 1990
proposing a conciliation agreement in settlement of the above-
referenced matter.

The respondents feel that your proposal is premature while
the question of the constitutionality of 2 U.S.C. §438 (a) (4)
remains unresolved. As you know, Mr. Dolan has challenged the
constitutionality of that provision in Dolan v. Federal
Election -Commission, C.A. No. 90-0542 (D.D.C.). Precedents
indicate that his challenge is well-founded. Expeditious
disposition of the litigation is anticipated in accordance with
2 U.S.C. §437h.

The respondents recognize the Commission's mandate to
enforce the FECA. At the same time, however, pressuring the
respondents to admit to an alleged violation of §438 (a) (4)
while a serious question has been raised regarding its validity
would be contrary to the spirit of the FECA and contrary to the
precepts of good government.

If the Commission truly desires to make the conciliation
process meaningful, then you should hold your proposal in
abeyance pending the disposition of the declaratory judgment
action. If the court upholds the constitutionality of
§438(a) (4), then the respondents probably would decide to
accept your proposal. If,, as the respondents anticipate,
§438(a) (4) is declared unconstitutionalf, however,, then the
matter would be dropped.
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There is no reason why your proposal should be withdrawn
(or the terms of any possible settlement made less favorable
for the respondents) simply because the respondents prefer to
await the outcome of the declaratory judgment action. For you
to do so would appear, at best, as a deliberate effort to
discourage legitimate constitutional challenges under §437h.

Very truly yours,

DROSS &LEVENS3TEIN

By:
Davidi M-.osti

cc: Robert E. Dolan
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May 15, 1990

Daniel J. Blessington, Esq.
Federal Election Comission
Office of General Counsel
999 E Street, N.W.
Washington, D.C. 20463

Re: ?4UR 2361

Dear Mr. Blessington:

This letter is submitted in response to your
requests at our meeting with you and George Rishel last

Court of' Appeals Decision

Enclosed is a copy of the decision of the Court
of Appeals for the District of Columbia in National Re-
publican Congressional Coinittee v. Legi-TehE20 V ".
85-6037, July 15, 1986, in which that court decided to
"hold this case in abeyance pending an opportunity for
the FEC to interpret the 'commercial purposes' proviso as
applied to Legi-Tech's Tracking Service." (See attached
opinion at 10.)

.iscontinuation of Washington CCTS Service

Until December 31, 1988 Legi-Tech, through its
Washington On-Line data base system, provided subscribers
with two services: (i) Congressional Bill Tracking Sys-
tem, which contained the full text of legislation, vote
tracking, bill tracking, legislative schedules, and so
forth and thereby followed legislation through its vari-
ous stages from introduction to enactment; and (ii) Cam-
paign Contribution Tracking Service (*CCTS*), the service
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~it issue in this t4UR. The services were made available
to journalists, political analysts, lobbying firms and
other participants in the political process. During
1988, the decision was made to discontinue offering CCI'S
and by the end of that calendar year, when its contracts
then in effect terminated, CCTS was shut down. At pre-
sent, Legi-Tech's Washington On-Line system only provides
subscribers its Congressional Bill Tracking System.

Legi-Tech's functions are now primarily focused
on providing subscribers with legislative information at
the state level in California and New York. The Washing-
ton On-Line service is marketed as an adjunct to these
state services. Enclosed is a copy of the current Wash-
ington On-Line Congressional Tracking System promotional
materials, as well as some sample reports.

It is not the~ intention of Legi-Tech to renew
its CCTS service, or any other service in which Federal
;4iection Commission data is made available to subscrib-
ers, in the future.

If you have an~y further questions, or require
any more information, please do not hesitate to let ei-
ther me or Doug Rediker know.

Very truly yours,

- 74- aAA'

Thomas J. Casey

Ernc losures
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FEDERAL ELECTION COMMISSION

May 18, 1990 NAY 22 19

N3ISRAMUN

TO: The Commission

FROM: Lawrence M. Noble
General Counsel

SUBJECT: Late Submission in MUR 2361

The office of the General Counsel requests that the
Commission suspend its rules on timely submission of agenda
documents in order to consider the late submission of the
attached report in MUR 2361 at the Executive Session, Tuesday,
Mlay 22, 1990. The court in Dolan v. Federal Election
Commission, C.A. No. 90-0542 (D.B.C.) has scheduled a status
conference for May 30, 1990. This is the last Commission meeting
prior to that date, and we recommend that the Commission consider
the attached report prior to the status conference.

Attachment



DEFOE: THR FEIDERAL ELECTION CONISSION

In the Matter of)

International Funding Institute,)
Inc. ) MUR 2361

American Citizens for Political )
Action and Robert E. Dolan,)
as treasurer)

GENERAL COUNSEL'S REPORT

I. SACKG~I

On February 26. 1987, the Federal Election Commission ("the

Commiss.on") found reason to believe American Citizens for

Political Action and Robert E. Dolan, as treasurer ("ACPA*)

violated 2 U.S.C. 5 438(a)(4) with respect to the allegations in

the complaint in MtJR 2307. On July 14, 1987, the Commission

again found reason to believe ACPA violated 2 U.S.C. 5 438(a)(4).

on that same date, the Commission merged MUR 2307 and MUR 2346

with MUR 2361. on April 6, 1988, the Commission founC* reason to

believe the International Funding Institute, Inc. (*IFI")

violated 2 U.S.C. 5 438(a)(4).

Following an investigation and attempts to conciliate this

matter with ACPA and IFI prior to a finding of probable cause to

believe, the Office of the General Counsel mailed briefs to ACPA

and IFI on February 9, 1990, in which the General Counsel

recommended findings of probable cause to believe ACPA and IFI

knowingly and willfully violated 2 U.S.C. 5 438(a)(4).

on March 9, 1990, counsel for ACPA and IFI filed a response

brief. Also, on that same date, counsel for ACPA and IFI filed a

civil suit in the United States District Court for the District
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of Columbia on behalf of Robert E. Dolan against the Comission,

in which Dolan challenged the constitutionality of 2 U.S.C.

I 438(a)(4). The suit asks that the question be certified to

the United States Court of Appeals.

on April 3, 1990v the Commission found probable cause to

believe that In! and ACPA knowingly and willfully violated

section 438(a)(4). On April 9, counsel was notified of the

Comissionts findings, and was provided with proposed

conciliation agreements. On may 10, 1990, counsel was informed

that this office would assume his clients were not interested in

conciliating the matter and would recommend to the Commission

that it seek judicial relief if we did not hear from him by

May 16, 1990. in a letter dated May 14, 1990, counsel

effectively rejected the proposed agreements, and urged the

Commission to suspend conciliation during the pendency of the

aforementioned declaratory judgment action. This Office

recommends that the Commission reject this approach. As we

indicated at the Commission's executive session of April 3. 1990t

it is preferable for the Commission to advance to the civil suit

stage without delay. Since more than 30 days has passed, and

further efforts at conciliation appear fruitless, we recommend

that the Commission authorize suit at this time. In our

jud :ment, this course of action will permit a more comprehensive

resolution enf the questions of the constitutionality of the

statute and ACPA's and IFIfs alleged violations of it. We also

seek approval of the the draft letter, which responds to

counsel's implications that the Commission is acting
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inappropriately by pursuing the enforcement proceedings whil, the

declaratory judgment action is pending.

1. Authorize the Office of the General Counsel to file
a civil suit for relief in the United States District
Court against the International Funding Institute, Inc.

2. Authorize the Office of the General Counsel to file
a civil suit for relief in the United States District
Court against American Citizens for Political Action and
Robert E. Dolan, as treasurer.

3. Approve the attached letter.

Date

Attachments:
1. Letter of May 14, 1990
2. Proposed letter

General Counsel

Staff assigned: Daniel J. Blessington



SEFOR8 TUE FEDERAL ELECTION COMMISSION

in the Matter of

International Funding Institute, Inc.
American Citizens for Political Action

and Robert E. Dolan, as treasurer

NUR 2361

CERTI FICATION

1, Marjorie W. Emmons, recording secretary for the
Federal Election Commission executive session on may 22,

1990v do hereby certify that the Commission decided by a

vote of 6-0 to take the following actions in MUM 2361:

1. Authorize the Office of the General
Counsel to file a civil suit for relief
in the United States District Court
against the International Funding
Institute, Inc.

2. Authorize the Office of the General
Counsel to file a civil suit for relief
in the United States District Court
against American Citizens for Political
Action and Robert Z. Dolan, as treasurer.

(continued)



Page 2Federal clection Comission
Certification for MUR 2361
may 22. 1990

3. Approve the letter attached to the
General Counsel's report dated
may Is, 1990.

Comuissioners Aikens, Elliotte iostfiako McDonaldt

McGarry, and Thouas voted affirsati'k~cy for the

decision.

Se.etary of the Comission



FEDERAL ELECTION COMMISSION
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May 29, 1990

HAND DBLIVIR

David H. Ropstein
Dross & Levenstein
1825 Eye Street, N.W.
Washington, D.C. 20006

RE: MUR 2361
International Funding
instituter Inc.
American Citizens for Political
Action and Robert E. Dolan, as
treasurer

Dear Mr. Kopstein:

on April 9, 1990, you were notified that the FederalElection Commission had found probable cause to believe that yourclients knowingly and willfully violated 2 u.S.C. 5 438(a)(4), aprovision of the Federal Election Campaign Act of 1971, asamended. On this same date, you were sent Proposed conciliationagreements offered by the Commission in settlement of thismatter. Under 2 U.S.c. 5 437g(a)(4)(A)(i), the Commission has aduty to attempt to correct such violations for a period of 30 to90 days by informal methods of conference, conciliation, andpersuasion, and by entering into conciliation agreements withrespondents. The minimum period of 30 days has passed in thiscase, and you have effectiv'qly rejected both the proposed
commission agreement and the concilation process itself.Therefore, the Commission has authorized the General "ounsel toinstitute a civil action for relief in the United Statas DistrictCourt, a step specifically provided for at section 437g(aU(6)(A)in the event that conciliation efforts are unsuccessful.

In your letter of may 14, 1990, you urged the Commission tosuspend the conciliation process mandated by law, pending thedisposition of the challenge to the constitutionality of 2 U.S.C.
5 438(a)(4) brought under 2 U.S.C. 5 437h in Dolan v. FederalElection Commission, C.A. No. 90-0542 (D.D.C.). As noted31, theCommission has concluded that further efforts at conciliationwould be fruitless. The Commission would also like to correct
some apparent misapprehensions as to its actions, suggested by
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David M. Kopstein
Page 2

your letter. By sending you proposed conciliation agreements,
the Commission was not attempting to pressure your clients into
admitting violations to the provision now being challenged in
the United States District Court. Pather the Commission wasattempting to conciliate the matter after finding probable
cause to believe, as contemplated by section 437g(ai(4)(A)(i).
moreover, by authorizing suit, the Commission is not attempting
to discourage legitimate constitutional challenges brought undersection 437h. The Supreme Court has ruled that actions brought
under sections 437g and 437h may proceed in the district court atthe same time. California Medical Association v. Federal ElectionCommission, 453 U.S. 182 (1980). The Commission has decided fhatpursuing its enforcement action in district court is the proper
way to proceed in this case.

If you have any questions, please direct them to RobertBonham, III, Acting Assistant General Counsel, at (202) 376-8200.

-Sincercelf,/

Lawrence M. D46ble
General Counsel
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BEFPORE THE FEDERAL ELECTION COMMISSION

In the Ratter of JU 10 Ion
Legi-Tech, Inc. lUo261-w

GEIM~8AL CO.UNSE5L 5 REPOVRT

I BACKGROUND-

This matter was generated by a complaint filed by the

National Republican Congressional Committee (*NRCCU) against

Legi-Tech, Inc. (*Respondent"). The complaint alleged that

Respondent copied information from the Commission's public

records, and used that information for commercial purposes through

its computerized Campaign Contribution Tracking System (wCCTSO).

On January 2, 1986, the Commission found reason to believe

Respondent violated 2 U.S.C. 5 438(a)(4) and 11 C.F.R. S 104.15,

and instituted an investigation into this matter (MR 2094). on

may 22, 1986, the Comission found probable cause to believe that

Respondent had violated the Act and Commission regulations.

On July 14, 1987, the Commission made another finding of

reason to believe that Respondent violated 2 U.S.C. 5 438(a)(4).

This new finding was based on information obtained during the

Commission's investigation in MR 2361. On this same date, the

Commission merged MUR 2094 with MUR 2361.

Following turther investigation, the Office of the General

Counsel mailed briefs to Respondent's counsel on February 9, 1990,

in which the General Counsel recommended findings of probable

cause to believe that Resp '-dent violated 2 U.S.c. 5 438(a)(4) and
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11C.F.R. 5 104.15.1

On May 3, 1990, counsel submitted a response to the General
Counsel's brief that summarized its legal arguments previously

made in response to the brief in MUR 2094. Specifically, the
response urged the Commission to reject the General Counsel's

position, and instead take no further action against Legi-Tech.

II. ANALYSIS

An analysis of the issues and the basis for the General

Counsel's recommendations are set forth in the brief sent out on
February 9, 1990. It is incorporated by reference in this report.

Three areas discussed by counsel, however, are addressed briefly

here.

First, counsel raises a number of issues regarding the

constitutionality of section 438(a)(4), including its previous

assertion that Legi-Tech is entitled to protection as a member of
the press with respect to its sale and use of Commission

information. Counsel predicts a judicial declaration that section

438(a)(4) is unconstitutional if the Commission follows the

recommendations of this Office. While it is appropriate for the

Commission to carefully consider the First Amendment implications

of this case, see NRCC v. Legi-Tech Corp., 795 F.2d 190 (D.C.

Cir. 1986) (Wright, J., concurring), federal agencies such as the

Commission lack the power to pass on the constitutionality of a
statute where it concludes that Congress intended to proscribe the

conduct in question. Johnson v. Robison, 415 U.S. 361, 368

1. Prior to the merger, a General Counsel's brief was sent toRespondent's counsel in MUR 2094. Counsel filed a response brief.
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(1974). As we have indicated in our brief, the conduct engaged in
by Respondent appears to be the type of activity that Congress

sought to proscribe when it enacted section 438(a)(4). Moreover,

the constitutional issues involving this provision are already

before the courts in FEC v. Political ContributionsData,, Inc.,,

No. 89 Civ. 5238 (S.D.N.Y.) and in Dolan v. FEC, C.A. No. 90-0542

(D.D.C.),, the latter case involving one of the subscribers to

Respondent's CCTS service.

Second, counsel reasserts its position that the Commission

has exceeded its authority by merging MURs 2094 and 2361, arguing

that the Commission was required to terminate its investigation of

Legi-Tech once it had found probable cause to believe in the

earlier matter. Despite counsel's assertion, there is no

provision in the statute or regulations that imposes such a

stricture on the Commission. moreover, it has been held that the

Commission may merge its enforcement cases for administrative

purposes. Spannaus v. FEC, 641 F. Supp. 2 (S.D.N.Y. 1986).

Counsel also complains that the investigation since the merger

yielded no new factual assertions regarding Respondent's conduct.

As recounted in the latest brief, however, the post-merger

investigation did produce additional facts concerning the use of

the CCTS service by one of its subscribers, the International

Funding Institute. These facts are relevant in assessing

Respondent's conduct.

Third, counsel notes that the CCTS service is no longer

being offered, and in a letter received subsequent to the

response, has indicated that it is not Respondent's intentin to
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renew the service or any other service in which Commission data is
made available to subscribers. Inasmuch as the CCTS service has

been terminated, counsel argues, there is little reason for the

Commission to pursue the matter further. However, the fact that
the offending activity has been discontinued does not negate the

violation of the Act that has already occurred. moreover, the

statement of counsel that Respondent does not now intend to resume

the activity falls short of an assurance that it will not engage

in this type of prohibited conduct in the future.

For the foregoing reasons, the Office of the General Counsel

recommends that the Commission find probable cause to believe that

Legi-Tech, Inc. violated 2 U.s.c. 5 438(a)(4) and 11 C.F.R.

S 104.15.

111. DISCUSSION OF CONCILIATION AND CIVIL PENALTY
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IV. RECOPMMNATIONS

1. Find probable cause to believe that 'Legi-Tech, Inc.
violated 2 U.s.c. 5 438(a)(4).

2. Find probable cause to believe that Legi-Tech, Inc.
violated 11 C.F.R. S 104.15.

3. Approve the attached conciliation agreement and the
appropriate letter.

Date / tawrence M. oT bl e
General Counsel

Attachments
1. Response to Brief
2. Letter of May 15, 1990
3. Conciliation Agreement



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 2361

Legi-Tech, Inc.

CERTI FICATION

I, Marjorie W. Emmons, recording secretary for the

Federal Election Commission executive session of July 10,

1990, do hereby certify that the Commission decided by a

vote of 5-0 to take the following actions in MUR 2361:

1. Find probable cause to believe that Legi-Tech,
Inc. violated 2 U.S.C. 5 438(a)(4).

2. Find probable cause to believe that Legi-Tech,
Inc. violated 11 C.F.R. 5 104.15.

3. Mnprove the conciliation agreement and letter
as recommended in the General Counsel's report
dated June 22,. 1990.

Commissioners Aikens, Elliott, Josefiak, McGarry, and

Thomas voted affirmatively for the decision; Commissioner

McDonald was not present.

Attest:

Date Mroi .Emn
S reary of the Commission



~ COMMIS uly 12, 1990

Thomas J. Casey, Esquire
Skadden, Arps, Slate, Meagher and Flom
1440 New York Avenue, N.W.
Washington, D.C. 20005-2107

RE: MUR 2361
Legi-Tech, Inc.

Dear Mr. Casey:

On July 10, 1990, the Federal Election Commission found
probable cause to believe that your client, Legi-Tech, Inc.,
violated 2 U.S.C. 5 438 (a)(4). a provision of the Federal
Election Campaign Act of 1971, as amended, and 11 C.F.R. 5 104.15
of the Commission's regulations. These findings were made in
connection with the commercial use of information copied from
Commission records.

The Commission has a duty to attempt to correct such
violations for a period of 30 to 90 days by informal methods of
conference, conciliation, and persuasion, and by entering into a
conciliation agreement with a respondent. If we are unable to
reach an agreement during that period, the Commission may
institute a civil suit in United States District Court and seek
payment of a civil penalty.

Enclosed is a conciliation agreement that the Commission has
approved in settlement of this miatter. If you agree with the
provisions of the enclosed agreement, please sign and return it,
along with the civil penalty, to the Commission within ten days.
I will then recommend that the Commission accept the agreement.
Please make your check for the civil penalty payable to the
Federal Election Commission.



Thomas J. Casey, esquire
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if you have any questions or suggestions for changes in the
enclosed conciliation agreement, or if you wish to arrange a
meeting in connection with a mutually satisfactory conciliation
agreement, please contact George Rishel, the attorney assigned to
this matter, at (2041) 379-8200.

Sincere54,77/

tawrnceM. Noble
General Counsel

Enclosure
Conciliation Agreement
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BY HAND k

Daniel J. Blessington, Esq.
Federal Election Commission
Office of General Counsel
999 E Street, N.W.
Washington, D.C. 20463

Re: MUR 2361

Dear Mr. Blessington:

Enclosed herewith are copies of (1) advertising
material for "UPI PACsFacts,. and (2) a recent article
from Roll Call entitled "At FEC, Reporters Are Finally
Getzing Their PC's On-Line". Both of these submissions
reinforce our claim that Respondent Legi-Tech, a subsi-
dary of McClatchy Newspapers, in providing the Computer-
ized Campaign Tracking Service ("CCTS*) as part of its
Washington-On-Line service, was offering a tool. which
served the public interest in disclosure of campaign
finance data -- a demand which has now been satisfied hy
such organizations as United Press International, the Nc-w
York Times, the Wall Street Journal, the Washington Post
and the Los Angeles Times, as well as the Federal Elec-
tion Commission itself.

As noted by the Roll Call article, "[w~hile a
few pioneers began using computers to manipulate FEC data
in the 1980's, campaign experts say that within the last
year or so the use of computer analyses by journalists
has spread dramatic -ly. . "The article continues by
attributing comments to the FEC's Scott Moxley, who
states tha.' the reasons for these developments include
greater prcss sophistication about computers and their
application to campa -,n finance journalism, and the FEC's
own advances in computerization. Mr. Moxley is quoted as
saying "[elverybody's very excited about it . . . [w~e
think it's going to keep growing and growing."



Daniel J. Blessington, Esq.
July 9, 1990
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Given the fact that Legi-Tech voluntarily ter-
minated this se-vice and no longer offers it, we, again,
request tthdt the Commission forego further enforcement
activity in a matter that involves Legi-Tech merely being
ahead of its time in serving as one of the "pioneers" of
computerization of carnairr1 finance data. This seems
particularly appropriate where substantially the same
service is now provided by the FEC itself, as well as
many of this country's major news organizations.

The present-day use by journalists of exactly
the same kind of data-base which was offered by Legi-Tech
only reinforces our belief that th re would be serious
First Amendment ramifications to any further action
against Legi-Tech in -.-iis matter. moreover, the FEC's
encouragement of, and participation in, providing such
computerized disclosure stands in sharp, and inexplica-
ble, contrast to the General Counsel's recommendation of
a finding of probable cause that a violation of
S438(a)(4) of the FECA and C.F.R. S104.15. of the Commis-
sic.:-,'s Regulations by Legi-Tech occured.

The continuing possibility that Legi-Tech could
be required to expend resources to defend the legality of
a business it no longer offers, but the FEC and others
does, seems grossly unfair. For this reason, and for
those set forth in our previous submissions, we once
again strongly urge the Commission to vote to dsmiss
this action or take no further action against Legi-Tech
in this matter.

P r7 ruly yours,

homas J. asey
Douglas A. Rediker/

Enc losures
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UPI's PACsFacts

UPI now provides mnedia. corporations. and governmrent with cornprehensive andtimely reports on the financing of federal elections. with emphasis on political
action committee (PAC) contributions.

PACsFacts combines hard-to-get data from the Federal Election Commission(FEC) with exclusive UPI analysis on PACs. their interests and contribution
patterns. Thie result Is a series of easy,-to-follow tables accompanied by storieshighlighting special findings. Fromn this vou can tell which interest and industry

groups are most active and what each candidate receives from each group.

And, you can customize PACsFacts to fit your nceds. Select by interest, industry,
or geographical area to receive only the information of interest to you.

UPI's PACsFacts includes:

i PAC contributions for all incumbents and challengyers for all U.S.
House and Senate seats, classified by PAC interest -- UP! goc-s beyond
vwhat's available at the FEC to give you expert analysis on the role of
special interests in financing federal campaigns

N Contribuuocn information coverin2 all federally registered PACs

* Non-PAC related fi~yures on total contributions, cash on hand.
campaign spending, debt and other key statistics for every federal
candidate

* Breakin2 news stories and analytical pieces on political finance issues

Unfted Press international.* 1400 Eye Street. NW * Washington, XC 20005 + 1-300Upt-8870
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FEDERAL ELECTION COMMISSION

W&.sH %(,T % DC n~ blAugust 
7, 1990

Thomas J. Casey, Esquire
Skadde, Arps, Slate, Meagher and Flom
1440 New York Avenue, N.W.
Washington, D.C. 20005-2107

RE: MUR 2361
Legi-Tech, Inc.

Dear Mr. Casey:

On July 12, 1990, you were notified that the FederalElection Commission found probable cause to believe thatLegi-Tech, Inc. violated 2 U.S.C. 5 438(a)(4). On that samedate, you were sent a conciliation agreement offered by theCommission in settlement of this matter.

Please note that pursuant to 2 U.S.C. 5 4379(a)(4)(A)(i),the conciliation period in this matter may not extend for morethan 90 days, but may cease after 30 days. Insofar as more than30 days have elapsed without a response from you, the office ofthe General Counsel will recommend that the Commission authorizethe filing of a civil suit unless we receive a response from youwith 15 days of your receipt of this letter.

Should you have any questions, please contact George F.Rishel, the attorney assigned to this matter, at (202) 376-8200.

Sinc~Xely, 7

General Counsel
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BEFORE: THE FEDERAL ELECZON COmmrrssiON SW TV
In the matter of M9I h
Legi-Tech, Inc. UR21OC 25 90

GENERAL COUNSELOS REPORT E
1. BACKGROUND

On July 10. 19~90, the Co*:mmission sound probable :ause to

believe that Legi-Tech, Inc., -.'olated 2 U.S.C. 5 438(a,,. 7"

Commission also approved a proposed conciliation agreemient th'*

included an admission of the violation and a proposed civil

penalty On August 14, 1990, counsel for Legi-'rech

submitted a proposed counteroffer. Staff of this Office met "Wt
counsel on Tuesday, September 5, 1990, to discuss the possibi'ity
of conciliating this matter. Based on this counteroffer and

meeting as well as telephone discussions with co-counsel for

Legi-Tech, this Office recommends that the Commission reject t

counteroffer and authorize the filing of a civil suit.

11. DISCUS310H









-5-

Therefore, in view of the gap between our position and the

Respondent's, we conclude that the best course at this point is

to recommend that the Commission reject the counteroffer from

counsel for Legi-Tech and authorize the filing of a civil suit.

I II. RECORMCNDAT!OuS

1. Reject the counteroffer of Legi-Tech, Inc.

2. Authorize the Office of the General Counsel to file
a civil suit for relief in United States District
Court against Legi-Tech, Inc.

3. Approve th~e appropriate letter.

Date aW4ne Pl,

Attachments

Respondent's counteroffer

Staff Assigned: Georoe F. Rishel



BEFORE THE FEDERAL ELECTION COMMISSION

in the matter of)
MUR 2361

Legi-Tech, Inc.

CERTi FICATION

I, Marjorie W. Emmons, recording secretary for the

Federal Election Commission executive session on October 23.

1990, do hereby certify that the Commission decided by a

vote of 6-0 to take the following actions in MUR 2361:

1. Reject the counteroffer of Legi-Tech, Inc.

2. Authorize the Office of the General
Counsel to file a civil suit for relief
in United States District Court against
Legi-Tech, Inc.

3. Approve the appropriate letter as
recommended in the General Counsel's
report dated October 11, 1990.

Commissioners Aikens, Elliott, Josefiak, McDonald,

McGarry, and Thomas voted affirmatively for the decision.

Attest:

Date f7Ma~roi e W. Emmonis
SeddWetary of the Commission



FEDERAL ELECTION COMMISSIONSW ~A$4ICTON DC .'QMb

October 26r 1990

Thomas i. Casey* Esquire
Skadden, Arpa. Slate, Mleagher & Flom
1440 Nov York Avenue, N.W.
Washington, D.C. 20005-2107

RE: :IUR 2361
Legi-Tech, Inc.

Dear Mr. Casey:

You were previously notified that on July 10, 1990t the
Federal Election Commission found probable cause to believe that
your client violated 2 U.S.C. 5 438(a(4). a provision of the
Federal Election Campaign Act of 1971, as amended, in connection
with the captioned matter.

This letter is to confirm the Federal Election Commission's
receipt of the counter-proposed conciliation agreement you
submitted on behalf of Legi-Tech, Inc. on August 14, 1990. The
Comission has reviewed and rejected the counterproposal.

As a result of our inability to settle this matter through
conciliation within the allowable time period, the Co ission has
authorized the General Counsel to institute a civil action for
relief in the United States District Court.

Should you have any questions, or should you wish to settle
this matter prior to suit, please contact David M. Pitz~erald,
Assistant General Counsel, at (202) 376-8200, within five days of
your receipt of this letter.

Sincerely,

ik~rs~le M.No e
General Counsel
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LEGI-TEC

Civil Actici

United S
Dunn

qFEDERAL ELECTON COT. LEGI-TIECE. mic.
C u 1amipaign Act 'FECA i eunIWIECWFON COMMISION, prohibiting commnercial use of FCc"jPlaintiff. tion information or use of infomna t

solicit contributions, and section's izapie-
menting regulation. allow publishe to MeeH. INC. Dfedant. names and addresses from reports UMW wit

No. 91--0213 (JEG). FEC when it wisncidental to sal Q( Irnr
meaDisric Cort.publication. such as to provide eads For gmw

ofe Douistao. aricesincue inrwpWsodem w
e ofColubia.cially, but do riot permit use of inM*AW

av30 1997. contributor names when intended use of eo.
tzibutor informaton is not merely incdent to

Federal Eleetion Commission (FEC)
brought civil enforceent proceedin aglainst
co'nPuteised databew service which prwid-
ed subeal'bers with FEC information and
allegedly used such informastion ilegally.
Promeding, wa dwismned based on nterven-
ing Court of Appeals cam holding that corn-
postion of FEC was munt -itudoual and
that FEC was thus not authorised to bring
eafteemet woorm FEC appealed. The
Courtof Appeals, 75 F3d 7K4, i e i on
crowt-uoio for summary Awumt. the
Dinet, Coumt Joyce Hem Green. , . beld
thaL (1) oale of mz1&orn to campeign

ad Federa Elecio Camip Act (FECA)

o( FEC contributim . eafma-n a" (2) See-
two did cmt violate Fbirt Amendwmt fre

-Famc gurntep

a~ motin granted; ddedant's

L 3lkesu "g174
Federa Elion Commsion's (FEC)

IMOuNc of Federal Blectim CAMPehg
Act (F3CAj action gmnaily prolOtng

co mre of FEC - nft fbn. ini '.

in dig utP en-, proeeding alasa em-
Ttu'terd dotbse eu'im u FECA was
aiffm wat resect to whether inmeh
-WZ etiity ofeewvice was protected Feder-
al Election Campsag Act of 1971.
9 31(a(4) 2 C.SC-A.§ 43a(M

1. Iebeuumgly.
As reasonably interpreted by Federal

Eleenon Camwfmiai (FEC), Federal Ele-

era -Mectio.. UAIA. 31 cumly. red.

orl letin Campaign Act of 1171,
§ 311(aft.,2 U.S.CA. § 43&a)4: 11 C.F.R
1 104.15.

S.Elections O317.4
Sales of sueiptions to campaign COD-

tibution tracking syntc= database were for
commercial purpoe and thus vi~ Fed-
eral Electon Campaigni Act (FECA) seebio
generally prohibin commercial use a( Fed-
eral Electio Conmiesion (FEC) conao
informationi or ume of information to auldt
contrlbutioa datbase cild amhil be
characteriued s comunmton that was
siilar to ctmpt "mmn o Ofnewsw
per, magmzine. or book as db was

-ohn mow than miptied Mo of am*
-ag conti.o. infummition eopied frum

FEC Eilm and sal of contr Johrma-
tiwo was onl purpose of datase Federal
Election Campaign Act of 1171,1 311(&X(4X 2
US&CA.If 438aX4); 11 C.FL* 106IOU&

4. F, I tjum" LAW 401)
Whie emt ane to comuus l to

avw ettoa onflicts wbm- paenbe
such madate cannot include *OWno Plain
text that might pose a conflict,

L. Election 017.4
Cmaipg otribon treungaf qWK

database of coMMpUtene databsee serrag
was not eempt from Federal Elew C0n-
pawgn Act (FECA) section generally peht-
ice commercvial tue of Federal Ekec~a Corn-
mona (FEC) contbtion infk.m-an or
use of inforaton to solicit, Fwautismne
even though sems parent eapor~ Was
diversified media eampay what, Hatrd
Was not who owned serVi0ce or Daum 0f tha
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omwes business, but principal purpose and
type of commumcation in which campaign
contribution information was used. Federal
Election Campaign Act of 1971.91 3lhas 4). 2

6Elections 00317.4
Corporation tha is "organ of the press."

or otherwise in newspaper or multimedia
business, is not entitled to compilet Federal
Election Commusson (FEC) campaign con-
inbuton hasts for primary purpose of com-
merciai sale of tha information. Federal
Election Campaign Act of 1971. 9 311a&X4).2

.S.C.A I 438aX)(4 11 C.F.R. f9104.15.

7. Cunstftte Law OgM3)
Under intPrmediat --sm~ny otamlrd.

statute survives First Amndent callenge
if resriction forther important or sudastan-
tWa goverient interest unrelated to sup-
prson of expression and is no peeter than
is necessary or esetial to Protection of
particular governmental interest involved.
US.CA CotAMOaD. 1.

& nCm~ituami aa Law W
Intaewhte strutiny applied to First

Amendment fre speech challenge to Federal
Electinm Cizpign Art (FECA) sec-do1 gui-
erally prohbiting coekl use of FedeWa
Electwo Conmnion TFMC aximeadon~ in-
formadon or use of inaMson to solct
cmbtius a FECA requ hckim M I

of infumaio for peaii.'y ~po and-robd us of that infbrimim for other
pur'poses, U~SCA -ouAen 1. Feder-
al Elecmo Campaign Act of 971.*99 304(b)(3. 311(s) 2 VS.CA
H9 484(b)(31 400%4Y 11 C.P.R. 9 104.15.

Electioeis Ow3l7.4
Federal Election Commesk's (FEC)
Pu~ P ob o Fedel El i i *, Cunpag

Act (FECA) mcbon guwurlly prolalting
o~n u sae of FEC coetrlbium kdrm-

tim a I rid, g sals of subscriptons to
"00*p Utin tracidng syMdaa

base. di t violatist ~Audmn Ifree,4 ,
speech pwantee; seebon mmiizes adverse
dicw of FECA's dicosure Mwwnns
protects political co mmittees' intellectual
propeM.y and premerves level of political dis-

0a MLEMENF

course, and scope of restricton s no greater
than necessary to protect substanitial govern-
mental interests. U.S.C.A. Const.Amond. 1.
Federal Election Campaign Act of 1971.
§ 311(04). 2 LUS.CA § M3a)(4); 11
C.F.R. 9 104.15.

10. Consttutional Law sn0.2
Fact tha information made public is la-

ter reproduced in formnat consbiting speech
does notatmaial mean that Congress
has forfeited all of its power to regulage the
conmerial use of that information.
US.CA ConsL~mend. 1.

11. Elect~ons Ow317.4
Cotoputerized database service that was

subject to Federal Election Commisson
(FEC) en -for cment proceeding arising frM

sales ~ 1 of susrpin to cam*p contribu-
tion tracking sustm database had im clam
of right to benefit of compelled dhdoclmre of
information apart from measm in which
concomitant use restriction was found.
t'.S.CA ConstAmend. 1; Federal Election
Campaign Act of-'1471. 1 311(0M4). 2
L.S.CA f 438()4) 11 C.F.R. 9 104.15.

12 Pealtle 003
Appeqrazeessof drvi penalty is not

unemine due to lackt ot scienter provision
whem one can be unplied.

Roer Willism Bonham 111. Lwece
Mark Nobie, Richard Blair Baer Stephen
E. Hrkot&Federal Election Com'n.
Washington. DC. V. Colleez Kill.. US.
Dept. of Justce- Cii Righta Div., Winbimg-
ton. DC, for Federal Eletio Conan.

Thoina J. Casey. Skaden. Arma Slate.
Magber & Flomn LL.P.. Wigton. DC.
Philli Howard Rudolph. Juis Aim Dahl-
bergM Gimon. Dunn & Crutch.'. L.LP?.
Washing% %i DC. Rexi '. Heinke. Kelki L.
Seger, Alica J. Bentky. Gibson. Dunn &
Crutch.'. 1os Angels. CA. for Legi-Tech.

MEMORANVDUM OPLVION AND ORDER

JOYCE HENS GREEN, Distract Judge
Presently pending are the partie' errie-

modons for summry judgment. For the
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ent orp2nita at leas o'o wdbmi
the WnOrMaMU to Molicit "onU -1b~ Ow nesu Nad , -H 0on wa the Amuwome Ckhm
for Political Aecon. Inc. (WAPAV.

to of smO gnmgM fo WA"M&
SAW&g Mwuum For exai da wadl
look at a fWaJ candidam who mum"d =
indupmdM Sc@ mod hwk a im 6w a%AeM iba Ma w ibAm y wad led at dwLodMduek who cai16ao to tim camdaew
aloo use dwm apr o a

Exz. N4 (ampam addsd
Lap-TechS ob"sCuMs Wr du ad=M~gy ofExhahe 16anwe rJg So 3am

7- Th tm and adgh"M of b cam 6LO
=n he CCTS &mbM &am whe PI MhPd
'U Md - e tain udso mlmdth adilmm
of cMibea 10 th Nba hIWMp scow-
puma C= f (P11RCC") An ducamu "pmrfd by 6ae 113CC md ib-aa by Leo-T@& i *=WW isd CCT

dmbo wm pndnmym gmd I ait or

U-S.C I 43(&X4). pob* coa o we a-.
thradt ace up ao mim fap r thispurpos Sm FEC v. PAmbacal ComwWp*oo

Da . 943 F~d 190. 193 f~iW Cir 1991).

t I ". ah Mmbatm 68 pummedurml 'pm-
mmi al e An. *ae FEC led mu ap bothIFI aed ACPA a 6@ band Sne Dai C infor du &weet of Csl*mf Ah sowaac.n

fl Wwmrc chik00 I te ____ tof 2 U SC 1 438(a)(4) mndtherFECgamwpkuat'
Wig eglaaans wID I C F IL I 104 15 S.te FEC vfqowatop Fumiov~ Iftunnw. a &f99 F.2dI 110 D CCr(bmcl wy dwast MU S1001 113 S CtW0 121 LEd.2dSO0,IM). IF!and ACPA wmy hld tn o b mwowy andwdlaajj, voad the Act. FEC v MInnermwiai~

FwAehv 1wvni. et a) 1993 WL "7957
f CLI(D VC Mwr 11, 19" o

ml-ftca INC.
C. It")
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On October 24. 19@&. the NRCC Maldij

admutranve complant, against LAW-To~
Pursuant to 2 1.SC. I 437glaxl., afteu
that Legi-Tech had violated the Ac' rt~NRCC is a polztcal committee whos -pr
Frary activit) is fundraiaan and who.
"Prncpsi buama ssaamet Ls its Ist of don
created thrh an expensiv a&d laboiou
Proem of targeting and sobicting likely con
tributors -NatzoWa RepibJi.,, Comigme

M"oaa (Of~tgee v* Lqu0-Tec Corp. 7
F.2d i1w. 191 iD.C Cir.1986).

FoLiowig the procedur&j req wrams a
the AMt the FEC found rem to behev
that Lep.-Tech had Tisted 2 1%&C,
f 438(a)4) and 11 C.F.R. I 104.U. and it
CAzMmned an inshcgas1 The Coenwo

Wo er found probabesuee to bekoue
that LqI-Todih ad Tinted the A4, and at
ervagmi M eftu to conrrec the Twhom
through consa o n if- M LW-
Tech. When those efotsfild the FEC
Mied the r- an I cive !l emone a* in "h
Court puruat to 2 US.C. f 4 3?g(aX6).*

In if C41qhwm. the FEC sedw dmubat.
ry and iMMUnci raw sa u a a aivi
penty ot Oie thountnd dolas fob o v~o.
laMMan Of 2 U.SC. f 43l9a4) by Ddihnt
Lqm-llc See CAMPL at 5 (Cftf 2 L'S.C.
* #Wa(XB)). The FEC alleges tha
throvqh the CCTS Lelp-Tech "Vold or goo

~~ope -ro ~m MWe~ wmtthe '--~ for eainuw p m~e, in
vo of o the AMt 2 U.S.C. § 4WBa(4)."

Id I I& Diecovry is dosed, aOd the pmr.
tin' cro-awdm for Mmwwn jusmm
arerps

ML Disewmim
nue WM q@@Mw rund by the par.

ties' auwm aNW the hats PIMe~ed
here ane sa*l whe Legi-Teia sa" of

7 his , eg covani Wu dwmum
asko L~d Sevuw C*mU ) 2m9 OW huff
merged vo~ Ml~rl r wlk 2307. 2344 sad23 1. whc "em Nled op ACP*k M? ad

Is- Thu sun wa wMaI1l saw. due to the pendency of FEC , Imwww Fwub"r Ivaaaisa.111c. 909 F.Jd 1110 tDC.Cir) le bwj. ow
dofi 500 US. 1001 113 SCL WS, 121LE-d454(19

2 ) SinOrw al' 19. 199,
rITCke NO 6) AhMr tht 0 C- C'CMe bandeddown IFI dw say wm hirad W hc pwafi&W
cros.-Gmoo for mamary Padmiew Howemr

Iisubscriptons to the CMT data bow~ MM
th for a comznerMA aaj ure wWtlun the MsMaUm1g of the Act. as Umplemented Uiruti the 4gM.
SCYrS iDplemtenwig regubazona at I I C.Fx

§ 106.15(c): And, if so. whether tha nep,
taton M~Uares with the First AMefMM"Mt

£ A. The atmadad of review.
Summary judgmoent is appropu* wheM5 there wnogeinMwewto any Mu~r

fact And the movng pary i's "nid to
f judgment as a matter Of lw Fed.&Rv.p.

Me).Ih Iquiry pefomed is the thresh-
uld inuiry o, detvw zgM whethe, the* aa
neW for UWIa-whether, in other -wu
there are aMY genine Mue. that properycan be Meakwed only by a finde 0f fabee tahey mnay re"Monby be remI~. wfavor of isbier perny.. Axdesm. Lfhevq

Lobwtu.. 477 V.& 242.25O, 106 SQC. 2M6
2611. 91 LJEd-2d 2Maw. In conmdering
a M Moi for smmary juduate the -wi-

dowofth a-mnf ato bewlied
and an iJ00" infwten eu to he chown

M ib, brw." Id at = 106&CL at 5a-14. At the sae UMhwe,' Rule 56
Pleas a bwden (a th omrt ty toa gobeyo d tepi *a tp a nd y fiw] w

a~wrqig Mid andSWN ~ia on Wile dew-
W- dSe &Mct shwing that theire is aClmn -nn fr aiu Colww COIVp V.

C~w 477 U.S. 317, 324, 106 &Ct M4M&
2M 91 L.EdAd M385)

B. Th e ay chaileage.
Under the Amt the FEC is eqrdto

make remot and Maenta Mwle wMM itAadmlbl for pabbc weecoon aoept tha
anY imhr ma, copied from stich rep rt or

XmNW LP-T** INOw w 4ms bonud =nFEC v'EM" P'uodj Vacav Frwe& 6 * d8
rD C Ci 1"3. cw Asuass A 13 U. 88$. I IS
S Ct 537. 3 SL~d.2d 39 (19%,) 04 ainaL
,te COsat of Appas &anwshsd M"A piaceVacsov, FvAud mqvnn the wCn of Lap-TonachP 1 ?2 t dma. and rvndan for appnm
prOCOndMP. FEC vLap-Tech. lia,.. 75S F3,dIO4 (D C C or 19, The partm than reawv
thei CMUtwu~O for summary padommm
wbjc'h am aow ripe for raohmo

*6an
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owgMments may not be sold or wsed by ay'ua on to permit a publisher to use ao
pe~rsn for the purpose of sokiiting, contrlbu- a&d addresses from reports file wit dw
tion or for commereia purposes." 2 V.S.C. Commission when it is incidental to the "el
9 4MAaM4). The FEC has implemented this of a Wage publication, such as to provi&
statutory provision through 11 C.F.R. leads for news articles included in a naeWg.
4 104.15. which. in relevaint pert state: per sold commercially, but not to pwftg the

The use of information, which is copied or use of individual contributor names whe, the
otherwise obtained from report Nied an. 'intended use of contributor infornto
der 11 C.F.R. part 104. in oewspspers not merely incident to thef 19sle but is the
magazines. books or other similar commu- primary focus Of (the I activity.'" Id (ding
awations is permissible as long as the priw- Advisory Op. 1981-M8. reprnxt In Fe&.

eqW purpose of such commnunicauous is Elec Camp.Fi.Gwd (CCH) I U at 10.79
ox to communicate any contributor infor- (Oct. 13, 1981), and quoting Advisory Op.
inaton listed on such reports for the pur- 1986-2M, rprnWe in 2 F'ed.Elec.Camp..FI
pose of soliciting contributions or for other Guide (CCH) 15866, at 11298 (Aug. 15.

rnffiercialPurposes. 1986)).
11 CY.R 9 104.1(c). According to the FEC, -whien the infmua-

In mOfuig for summary judgment in its told WW a 'mposed primarily. if not macha
fsvor. Leg-Tech rgues that Swum sively, of zndrkiual contributor inforwaaon
d&&X4) of the Act is inappliable to It as an and incarporate(s) nearty all of the idam-cs
ofga of the prim. RelyMn upon a for t= Of indvidual ctibtr reported to the
coloquy. ILg-Tedi states tugat wWml de- Coammino' the Commission has condldd- Sectoo 4MaX4), the Sumtm ex- that the COMMeria sae Of this CoeuftV2 r

pr sse d sniant coce aboat protseft aforIatiom by itseff is the primiary prpose
the [rkhts of the press and mae it dew Of the "ale" Id (iu~ting Advisory OP-
that Seci 439(x4) does no apply here.- 19865. kPYu 156, at 11,299. and citng
Ddandnt Legi-Tech's Notice of Motion snd Advisory Op. 1991-16. reprnted in 2 Fed&
Mom for Sunr jugeL Supom Elec.Campnp.GuideTICH) IN=t~ at 11,72D

Memorndum of points sad Authri (June 18. 1991)). 'The logmca and foresee-
r-Lepi-Tech's MSJ" at I1. "Thi (cone able consequmnce of the promotion and sl

soWinet to amp temd ro tie of such lifts Of contibutor Inforinoon is that
r~cinww codffied into the federal regr. the customer involved in politics would pur-

1ataom spscifinny 11 CyF.R S"M _-use the prodwx to obtain nm of lkly
h1CIc).- Idt Aeemding to Laoi-Tech, this cOmiuton Such 1se Of names fr0m re-
regulatory proviasi eig s it &=n the Act ports filed with the Comims is directly
because the CM is a emr.cain CsflUii to the intent of section 438aX4).'"
isw to a newpper, boo or w w ada Id (quotMi Advisory Op. 1991-16. mqPu
13-1&, and the pumnqis pupos of the CCTS I @W_ at 11.720). Based on these inWarre-
was not a commnid pfufpg in vTWho of tabioos, the FEC agues that Legi-Tecli's
the Act Id at 19-M. actvity of selig utsripoons to the CCT

The FEC views thing doweaty. is more akin to that -of a listbroker" than
Through a sWu of advisoy opusesR and in that *of a newspaper." hI. at IS.
the underlying adminstaive proceedings. it (1) Because fFECA is ambinguous with
*ha concluded thst (Legi-Tech'sJ sale of respect to whether commercial safvty lute
lists o( contriutor information for profit ,-Lep-Tech's 1%-arnpaag Conariboni Track-
reflect a *comnmer2 purpose' within the ing System a proweved." Lap-Tech, 796

m nigof the Act." Plaintiff FEC's Memo- F.2d at 192. the FEC'. corstiuctioa of 2
randuiz of Point and Authorities in Support U.S.C. 1 4*8ax4), if reasonable, is entited
of at Motio for Summary Judgment and Wn to deference. Id at 193 (d~ng Chemmo
Oppositon to Defendant Legi-Tech's Sum- U.SA1. Inc v' Natunzi Reaov"'ee Pi\e
mary Judgment Motion ("FEC's WSJ") at Cciun4w.n. 46, U.S. 837. 843. 104 S.Ct.
16 'The Commission has also contred It.~ 2'787814C, 81 L.Ed2d 694 (1984). and
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PVC v. DOWwOCKufic Seweionad CauipmgS
CommW. 454 VCS 27. 3'7. 102 S-Ct. X 44-4&
70 L.Ed.2d 23 (19681)).'j Thro 11 CMFR
I 104.16(c). and its advisory opinions. the
agey has reasbly Niled One gap laft by
Congress while accommodating the compet-
&ng policy objetvesu identified by Congrss
Id.w .KN g rnIv. FM 90 F-2
1295. 1300 (D.C.Cir.1932) (agency is enttled
to "even more deference in Ats mwtepeato
of its own regulations than in the 0(ngo
its stattory mandate-).

(21 The state wa the FECs implement-
ing reguation poide for the ND ilosure
of political cot- tos and that ragulation
generaiy permits the use and pabuai of
the infomadmM tetion. The "bmatwer the- x W ppse of the wen o tile infrma-
tion is the salidtation of Rnuc o-dow or the
conoercial sal of the 'I -Fm kas
,%A 11 oo Meing the into UPt of
1wuomot, i sr" af 0( CAObu-
tin infrao wit the ; ntection of P11-
vae dtiuns' prvacy and the pi "a ty her-
am of the political eomitteu, an In. 9w6
F.S at 1116; Lqi-Tech 796 FM9 at 191. the

thddat -od ectyo
tw r lbuon for the prbdpdm pwpose of

-H of P Dat ihw ~Mo iv bm-
duAWa and set the -iaw hm S. Mvi-

sor Op. 131-46 asur 16;- Advisoy
Op. 1966-M5 supir tUB; Adisory, Op.
1391-1 .4upu IMl~ TheFEC. wpe
tation of the sttt and it ii rig is

reSMo-Me, that relplinn ie tly 11NM6h
wit plain 6Mt of the s~f s2 U..C.
* MUM,4) and It is eomiigel in smd
with other elvidenee of the underlyin-
1P Wif eto Sea q. 117 Coegkc.
380K (Aug. 6o 19'TI, iapmn iW LA10ala-
0"v MfOrY of the Fei"u Emeton Cam.-

pgn Act of 19r71, at 50 (GPO 1961) (-only
purpr (of the amendam is to probhii the
ben &%=m ben and fh or - *'ca pw'-
porntm) (rari of Sen Neohon); ad ("te
It. Evw we the Cosut aw q La-Techs

aqrimm: "ht the FEC a m ant ddwum
tW C~wue, rown. the Coon wmsdd ncw&

bat brokers under the amendment. wooal be
prohibited from selling the lhst or waftg it for
Cormnemal solicitation") Iremarigs 0f Sen
Bellinon).

(3) In iht of the material tacts of this
case, the FECs determination tha Legi-
Tech's CCTS fail on the wrng a"d of the
bwn drawn by the agene/s reg~iamo is nam
an uneasonable one. Fix. CMT enow

farybe chacteriaed w a r
that is simile to a "newpp-r. m msor
booW'--communic6,-n Which an e e
fom the prohibition of 2 USC. I 43MaX4)
through the FECs regulation at 11 C..!
I 104.15(c) (the media exemaption). Whilesa
multi-usi ooan MM"Con (aNd UsaY ao)
provilde C WmL! terIed inforMaton tha is n
ilar to a newpper, magaie or book, were-ly 'low ducing the 4=1a12 o oba n
formation proviw to the FEC is, nthe
FEC reco Uw ia itothat of a ls.
broker. Legi-Tecks CCTS is wd rsu
than a bat~d of IM 02r.
bu infrato - frobm FEC SPL
nhe CCII mant hrty be F6hwI '-d a
an elactroie inwe waed hus orSimilar comnrn The aom Ne
that *the are facet that the CCTS provided
sM with [a) h~oftM Rtibatsn on a COm-
xuter ecr rather tha ou pr is of so

~uimni: FEC,~m nh* at

Sssond Lega-Tech's COS 6 the pris-
aipa Purpose tu ThUVR doe C
Legi-Teda pw its AMhwbua shi
fomon th a Cope - bet film Me-
ports fild wit the FEC. ampn to te sx-
towt ft mpmstd~ ih~aw
the biid Fgailuws tlspbrn ai-
benm (main the ssometai of P Igo*
evm soer as dnA---w"-ted by the wolo
a(f7 MF! an itslosers). Uailk tho U-
dental repofti.-1 of F Mbatu' * I -in is
"UMw Storues, I R"Ia t or edboial
Advisory Op. 19564su a 15M at 11L-
296, Leg-Techs sale of PonsOmw~ korms,
tin throuh the CCIS a uno 414nl the
Primay focas oftvittwy, biM asthe FEC
Pmtsw out. it was the CCII'. Qml FprPOOL.

Im upbold the FIEC's wPuwandom of 2 U, S C
I 438(a114),



FEDERAL 1=or
10L~-Tec's " oflnfornation through t

CCTSPose thePrecise threat theat ouh4
CONgreas while Congres wanted to pw
mote dasiour of campg emmu'bugo.aI
tonnsationL it Also wanted to potect polit

com itte.'intellectua property and -poiLt
cal discourse from the adverse effect that UdiscpLos Irqwrement of the Act would otJ

eraehave." IFI. 969F2dat 1117.
The aathonty upon which Legi-Tecii relies

to the cOnOaMv is neither binding nor persua-
sve. The' WnnAV case cited by Legi-Tecu
in support. FEC 1. Politkca Courjbw o.
Dat Inc. 943 F-2d 190 (2nd Cir.1991). nw.
rowly COustrusd Section U~aX4) to po-
scrie only the use of the FEC infhrmafo
fo sonaeting CoaWfbtion.. Tat ane invohod a defenadant who, like Legi-Tach here

o( FEC canpan 0-tlbta H

than those Preene hem the stae&
O "none of PCD~s pubedo is of the.

type that Could infng on the Cow buters
piayintermsts the pubooa at aem

may heSOld without violathi § 43laX4) of
the FECA* 943 F2d at 19&

Eves had PbfihcaL Coqtv*bmw"m Dg in-
'uhved faMt aiMale to thos Promted
hmr, 3 the reaoning stoploysd by that cowt
in nam perwsnve. For apiL the opinion
*punm to hav adopted -n Overosd iner,-
Prntaion of the smope of the Ve~ Wmmbn-s
plemuieang 2 U.S.C. f 438a(4)-

Under the FEC's Wnepwatma' of the
'prpnlpurose rehewewno news-

Paw rCol i m or limft 0(j,5 1C-%MR~~m made by the tp inwves

ofa ay conmea c&O eJt re.
moon that would surely he protmaWe by
the I, ntif not by the &ui memdawt).
Nor Cou tha nepw..rta it 1W Of
larger d~oors in the dog~a ictis Fthat fts dmeuatl ous a~ In ohout suo&
a uigwudpa* b owyt tbroader purpoes of the FECA. and would t

12- Fg cum* the dfumdmms "poN 4hd c"mcdudw h coou*buto Wlepbow, mamba and&ddrem& as has Lop-Tc s CCTS Sw 943F 2d at 197 AddiaamaUv. shwm ano rnqwsoo
Ln Pbdancai COwRMnofts, Dat thai the deiemdarn

ver y LY ol of the firs =WWe.

943 F.2d at 197.

As this Coult read$ the FEC-s rs~O
and it& advisory OPm. the Sioney bow-pretation of the Statute does nothkng of tdes o t . I n f a c t t h e e c e p e s ~ p r ,
for the mor of purblc atiwn e@ ltdau ig rp 4_
cal CO~ributiou Dat since moth pob&W
tion would be incidental to the prmumy Pu.
pose of a newvpape. See Legi-T., 79F2d at Lg. what the agency prouro isZzt-nmakig the copying and sellin of ca.

PsGJP Contmibutor and contrbution lahrm.
tion Where the prmnapsl purpos a &W adeof that informatin. & ba=&act. a"i 10 UWmekn and brokuring. Id

(4) In attnpung to Avoid the cod.
WiOWmi -. the P~dWW Cownbabo Dag.
cout read the Phrase -or fa ouna a
pw'poes out Of the statute. Wile pout
Are to COUN& SWaUte to avoid
W1 cMufftr whee psbbe, stch a ladf
cannot indude *mWig pbbi togat s a~tpose a conlict. See Unwed~ at thed
Stub&a - M&S -, 117 &Cr. 1573
LEd2d - 19P7 (Sea, j,. op. 1W' the
Court) (-& coufibdon question confmtsd
in order to Ix ve if pENNhAe, a ~
tona eaaged otacua~ us

Mworm Oft onl does the P01~iin Cown
trahutiom. Dat opinion appear, to Maid
with the law at thin carat reprdrg the
IPnptriate deference to which the FEC a
Mtsd,- LOOeek 796 F.2d at 1S44,
Mu that opmnon does not ape to adirsm

Vthe Value of a politca Cominee's imslsc-
Ual PrOPurtya one of the govem
mtets undelinog 2 U.S.C. # 400X4).
Maps,, Poditic tvibetiomA D&4a 943
-2d at 196 wih if!. 96 F.2d at 1116-17.
'Or All Of these 'emoSU& Poitica Cwib-bw.owa Data does not rescue Leg-Tedi &rM
be result reached heiv.

k U CU oMkM n WeMy mm tkw c Wpug
sevice to ,o&ca cambuagis or that do dejen.
dwt Lawned the FEC s iawan as a comspofat of
ft =views seaup

.InUG1.TECx VjC..C. 1"?)
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rs6.61 MAo ipe is LagS-Tewhs

Mirgwuieft that the CCTS is =spt fri the
Act becam LeAgi-Tea's puinc eorprati
is a disiied media company. What nist-
tam is noK Who Owns ZAgS-Tech or the 00e
of that, owner's buines but the p
purpose Mid type of. Wg inWhc
the "M Pmn wuaim a*11-1,1i
uised. Even a eorporbm *ha im -MOW
Of the Prom." LO-rck Iuw. a gapr 7166
FMZ 72& 730 (and Cir.auxer a thrwise in
the newspaper or mliegabushmm is
Oft entitle to compile FEC Inpja cow,-.

buthou s l for the pIMrY PuPils ot a
COMmerCa sawe of that iAnr~m Sor
Levi-To 76 F.2d at 19L.

ZAgS-Tech nx doE~th FECs con-.
gbeudo at 2 US&C. a4.atng

dw it ruesm dof d cmft ~a
barnus it pw "the ~~nOf the
trt oboe -0kk -m md cos-i
Wes ua wisef band rsti~n oM =-OM "akc" L41-T*691 Mi at 11
he MEC pOM Oft tha tMe D.C. Mewu

has sbady upheld the at 2
UASC. # 43AW4 an ft hasnd n a ah
to ow a( Le-Tecs CCI - I, -a
FEG AMSat 2SWLf I 9 UF~at
1110), gpi df do -oo -fe M -

& rbed a~~df bmis to dW~j-

at 1118). LIk e stmeay dwan, L46-.
1 ,Ws - afbuh 6 chot

9&. LOP-T~ch MA~ IP Wsbcnv
the samm - M n of a
'lews Wr -pi a MW l&b.g a

b oal iffe eim o -m of ams
hav @*J*S ) AMf * iofto

V~eo *W cm&. 463 U.S. U22 541.
10 S-C "?I1. I95. 97 LhiNd 4271 (1967

Atwzi 240 U.S VS5. L"-40.9 "S.CL "6.72-73.

ahrma 0*M~A).

L40-TMh.~ *VS I mew R i
mefom of itsum in I Ithe pmopWry
of a"no eW6 mi y ruatdm M ift pobfca
*peac.b a 5IN. 949 Pd at II19 fWmk. J.
0crJWf) (TW lauuadnml Fundag in.

(7. SI In WFI. the Court of Appeals Wp
-o itreIat Scruwly~ to the IMs

Amndmnt ehailnge of 2 U.Sc.
I 43&(aX4). See 98 F~d at 1116& Under
this standa& the tAMWt survive Mmi
tional hallenge if -the rs'co tarh~sj
.aI important or substia gowent in-
tarst unrelated to the suppem at Maqe-
snon' aid [is) 'no peaSe than as nesery or
masentia to the protection Of the Pudclw
,.,ernmental interest involved.'"- 90 F.Md

at 1114 (quoting Seattk Times CL tt Mine.
hart 467 U.S. 20,3Z. 104 &.Ct. 2199. 2M. 8I
LYd.2d 17 (1984)). This standard appba
bemusae -Moth in Stankl Tn., and here
the Governint compelled dlsm ato in-
formation for a partiular purpose end pro.
hhra mse of tha ifrmation, for ob' Pa'
Poses lik the newspape in Seattl Timei
the ddWaattA huee hare no dam cl fht to
the bene&i of the compelled di F leRut apart
&rM the masren which the comcomitma
mse rstic is foud" Id Thatriog
apime equally to this as.

(9) Applying the i---0 -e - sciny
stadd bleat the odefndns Fcolitio-~
aI VA~meMLA As the Court of Appeas
oMad ib IN, # 4MOO serves mpmrtnt

3"-1mooti htaa by onan g the ad-
vWe db of the Acts 1bh m me reqftw
WmKI In adiluO to F t IFt~ paitical

rnbeu' in 1eta property. an-
F.M at 1116, the Act preesev the evel o(

Wkm he anm rewictios of I U4aX4),

am (I'1W th emp ua- of hm
of nasm aad atmmusd cimi
=ot by ptve pirti The FeWN alcuaM
CM~le 4CL hewm. ream Omi dm.
how be". Stinw mV". Mm u it SU ro thetqm~ft CGEM "S acwaw "pp y 01-
West a. % v 6utaddan dm us by 6wd
p~ms 6W the rourpm of Nman cwb.
does or fo h weru ;m m p m e 2 U.SC
I 43.(4).-). Ina reapi. La-TMab's saw.
non. am oMovunly fih -ur. om Mt~s or IFIs

4. So would the appbcaaom of the four-pan sm
of CVnWW Na Vm hiAbiac SW'W COWmm 0i
Mne York "47 V SL 557. 56. 100 S.Ci 2343
2353. 65 Ld24 341 (1950) min"m down hact
SM L~aiwm& Umwaak v' Codonni. 21I F 3d
1506 (I 0th Cir 1994,
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defendants here. be able freely to appro-
piate to themselves part of the value of
the conrbutor losts compiled by reporwWn
political comnittees. As a result. such
coinfutt" would have less incenuive to
comile the bists in the first, poae. I n
other words. if the retun on their invest-
mnent in solicitaton would be reduced by
otbe--. uang the resulting lists. polituml
commitees would not find it worthwhile to
solicit as much us they now do: they would
raioes money, spend less romy. and
correspondingty underwrite less polibcal
discourve,

Id. at 111 7 d ing Buky u. VolWA 424 VS.
1. 19, 96 S-Ct. 612. 6W 46 1L-Edi 66
(1t7")).

WhI&Levg-Tech attmpt to dnue
toe &=o Its custom (iLe.. the a~dmta
in IFI,) the atom. --- intwe 11lied
upon by the Court of Appeals in IFi sn &ly
applca be bue. Through the CCMI Lqie-
Teda provided the enpa cobit"w to-
formsan to its customn in whole and in a
form tha faciltated use of that inftrnawo
for sobedistion purposes. The appliable
govetzineital interet" are qppumt &=o
the text Congress anacted-tan whieh pro-
ba the ue of this infarnsw both for

- admw MW for c dzae
~wp~ he rms? es ffrA~

the e Tabu v at thle claat~ r BM
bSO1 to the Poba W~sss report-

ing to the FEC. ProbsUft the cou w~aI
urde o( Whe infomuboo prsswtvm the vabae
0( cbe pobdcattes iinelatal Prop-
elnty n well as tiw Ina~etf* to -the
1S. e ma by Sm Sl= meoce

tba de p 1 w1,n gn at puimi r wicy wuw
pmrwL m w =a mad us ft bu t mcwuae

Fm14.1 Pi aleeu pqm
.rhe p-pm a thumada is enwci
th pg~wyl of the gmay vay pmMM.kepd
dfsm who my mah a - o P is - a

puIIcel ewsap or a pabacl p&Mn We a&G
bww bow minh a( a bu the maa of
wsweIng a and Im heokrs has becML
Thn nmin would averily be pm pro*-
PWU for anl kzas of 90bk. "Wi wal
open up the cmzm vwan m uou and
-u~ sputd enough to upp- w polsncal

acuV-m W AlD kinth Of bwInMUM and Ln
Ums way tend to dnecaal w fro heiping
= a we send to be" the. dio
-Cosgftac 30.051 (Aug. S.197 1) nwnnsatPinL

.qM Hur. supaat58 1

S v. LEGI-TECH, VIC. 5
lists i the first place" iF!. 969 F.2d ax
1117.

Moreover. prohibiting the commercia
trade of this information preserves thweuffee.
civeness of the private campag &ftnai
system by reducing the discourain eba
of compelled disclosure on the wllllpm of
ndiviuals to finance political discourse See

Buwkkq v. VaLio. 424 UJ.S. at 66-4&,96 S&Ct.
at 667-68. Section 438aX4) was macted -
a mews to encourag cItiens to Pu"Me
in electoral campaigns by asawin them *ha
the dieclomre req~rled by I 43WAX4) a(
their klendties addresses. conu'iuouam and
employer would not result in the addItm a(
thei names to lists that could be used ftr
uoliitation or explintsd -ommerhaiy Sim-
ply pit, the prohibition on UVtwabW wd
aoho0taix conaned in the statute (and W-

pln te hrough the FEC rugulstoa fr-
thers ristim goverwomn mp W
latoc the mpw Onf u ~ . An
COMM)ar to Lego-Tech's iw. the Wtvt is
eftheir %daft ovbroad. IF!, a* FidN at
I 11& nor n it has bee applie =wwuia
UWonDY in "h case-* The so** of the
reemenon. in generl and as applied hes is
DO greae than Doammry to protect the

-I " -~a govwernet intu Id at
116& 1117-18. Gtving effect to onl the

*olicktatlin component of COSei'S Mro-
OatPti= on sobeitaton or coinuvil ue
woul M~ protect all af the v.zMW inter-
6M that Congres idendts. =& a the

-~e - ," intellecua Fwatuy kur-

I&. The dthim ,pi a tpm inw
uoma nolvow -m W o- ate u o
aqwoi dwa a prjbmm only a ibe silcnwa
tim of P~~ma Awndd, L fskfy asJ dw rS-.
M's *sctvew Howosa. *A prop"d ispr

we = -ov nan-Tw mw sof the jmj
overNMenwan= at slank. C40" was

Wocris noco with peohMang sobcktanoo
die W s hecu pemomvpwy in- ampamd.
but elm with the dammsubmof muisectml Prop.
atW" fgS & the omi'151U at of =&
am0 I IPMra by tie Vokinc-1ea me s ad the

- &M adei pn e polldcal pM
ciin taie poincal womb) iau when cit-
rew am deterrd from psracipsaag due to ut
wbolakle IM-sh~amng adjunct o the onerma
Sae of mach =nforAnon
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110. 111 Legi-Tech's other arguments ame
similarly rejected. Its reliance upon ease in
which the statutes; at isue prohibited the
press from reporting information released by
the governmlent are inapposite. Thos cases
simply do not command a different resualt
than the dedmson here. OM course, as Legi-
Tech argues, the government cannot corn-
pi..teiv suppress the dissemnination of truthful
information. Vitr t Bd qf Pha'mccer r
Vivi a ('izzew rf~e COWWR14 4M6
U.S. 748. .4 S-Ct 1917. 48 L.Ed.2d 346
t 9r46) anymore than it can restict the flow
of truthful iformation merely because it be-
heres that exposure to Owe iforrnato its&l
would be harmfUl Litxmc? * Aseoewite v.
Towvwhip of Willtngbov 431 U. 86. 917
S.Ct. 1614. 52 LEd2d 156 (197M). Ser got-
emayU Lawrence Tribe. American Coustiw-
tional Law J 12-15, at 663-64 (1978). But
wovay to Legi-Tech'. puoe. the FEC a
ot. doing so here. Tne Act. by mng
informatkon pubhe- which othierwise would
not be avaflable actualy prn and en-
coage the puobhiaw of Caainn nae
and -~ta CWO*ctM Lnomao The
inr Nact that the informaom mde pbhc a
Ult rejroducul in a format coastuutng-pet does not autacay now tha
Congrss baa foreiad alB of its poer to
regulate the eiineraalW use of tha iforma-
uam S.. Ohuak v OWa Stat. Em' As
4N6 U.S 447..45& 96 &CtL 1912. 1918-19. 56
LE.2d 444 (1978). Leg-Tech. "Ike the
nwspaper in Seatle Trw.. (limi no cbm Of
right to the benefit of the ea~Q dso
sue apewl .%mow the mewwe r'~A u*" e

w'wmdant use vataieon w foudi IFI.
9- F.2d at 1114R (dtivC S@&tr ?%%w. 467
u.s. at S& 104 S.CI. at I) leinsis
added by tiM Cmrt.L 1* bat that Lqi-
Tv s~ no djuo to do an that it a~ in
etumedcm w"t that inftmatom ame not
make the statte constitutionally infirm- Id

at1115.
Leg)-Tech also reiies upon a line of cws

=hWudig S"taA r Doi4 Mail Publiahing
Co.. 443 L'.& r. 99 S.Ct 26r, 61 L-Ed2,d
3W t 1"s t~: Cot Biroedeasbu Crp& vt. Cohn.

11. To praimwa provix~m wn rvimnit pr. .be
court mav pnnt a cywiJ pmsii'V wcbbdf
not exceed tbe pVv t of $5X00 or am mnt
eqj to &a-. z.onmbmzoa ar expendznr un-

420 U.S. 469. 96 S.Ct. 1029. 43 L.d4 328
(1975): and The Flom&a Star r ' SIF. 491
U.S. 524. 109 S.Ct. 26M. 106 L.Ed2d W4
1989), for the proposito tha the First

Ameandment shields it from sanctions where
it merely publishes truthfu inforatzon ob-.
tained from government records However,
eachi of those case involved different sta-
utes and different underlyig governmentai
interests than is involved here. If protecng
personal prwy we.r the only interest unpli-
cuted by 1 438a04), then Perhaps these au-
thorities would support Legi-Tech's current
attempt -w appropriate] to itaef the harvest
of those who have sown. IPI. 969 F.2d at
1117 (quotin San F'uncaco Arts & Athlt-
aa, 483 US. at 541. 107 S-Ct. at 2983 (quot-
ing IntrmWato"A .Vnw Sene. v. Asoca.d
Pmns 248 U.S. 215.29-40.39 S.Ct. 68. 72-
73, 63 LEd. 211 (1918)) (altevaion in oni-

D. Ct4i pena@lts

(121 Under the authority of 2 US-C
I 437g(aX6)(B).17 the FEC seeb a oivi pen-
alty of S&W against Legi-Tech for each
vasteb of 2 US.C. 1 430(a$4C While
Lagi-Tech challege the Fwttunonality of
so a snebmo the Supreme Court has rec-
-g %i that divi snctions can be unposed

eme for the pueiton ofat uthfui informs-
bw~ that is lawfuly obianl. The Flom&d
Star . .I.F. 491 US. at 537. 109 S.Ct- at

1 1. Nor us the amroI P at P . w of a ctvi
pesky undermined due to the lack of a
sama prvw where one can be inpbed.
Posurs '.' Nnga LAd tr. Vm.iW Stowe 511
US, 513& 525-a 114 S&Ct 1747. 17524. Ub
LEd~d 539 (1994).

Based on facts tha we not or cannot be.
renbydisputed, Defendnt Loegi-Tecr

kmawingiy violated the AmL S.w p pp
52&-. Conspm FEC v Anes IiiC
Demographic Sere.. inw. 62 F-Supp. 3:?
32 (E.D.Va.1986) (awarding avil penalr.
under I 47a)6)(C) for iwsag names
contributors to poh"a organunnons r
cominerv.&I purpues. ne Court has ae-

voived un swah vuaamoc upon a propet uh%-L
that the penon tnvohoed has cotmmznecA
vXoA&O t tkis Act



te'mined that four such niolmtons are &ppriate for civil penalt. See supvu
- - - descrbing Legi-Tech's rauz
tions with the Internaconal Brotherhmo
Teamsters. Freedom Policv Foundat
DCCC and IFI!. Akccordingty. in additaor
injunctive rebef. avl penslties totaling t000 will be imposed.

Ill. Conclusion
Accrthngy. it is hereby
ORDERED that Lqgi-Techs Motion

Summay Judgment is detued: it is
TU7RTHR ORDERED that the FE(

Mowin for Simimary Judrment ia graftuIn accordance with Fed.R.CivP 5&, ju
mnw shaW be entered sepwwAte. The FIE
is hereby awarded em and shal suamit
bil] df costs in sccrdamc with Loa Ru
214: it is

FL'TKE ORDBILED th the Cowjflnda that. a detQiW sru Legi-Tedj ha
violated 2 U.S.C. f 43Bsa4) by seftig a
usng mvoma coped frtla reot Miewith the FEC for Comnwvaj purpose ithat the sk of vich mforinaon w"s th
Mrind*o WPuros AId Puary focus of LegiTech's actiom. and Lepi-Ted is hereby per,inanetly eqonW hom fthbw aich viols,
don.: and it is

FL'RTHR OBDEER that in accr-
dance Walh bhe faal finding and keg
0cladns Outlined a m der the ath.,ty of 2 U.S.C- # 437g-ia)6)(B), dvfl penalt"e
Are impoe aga-s IDddm L*g-Tech
for low (4) v~kam of 2 U &C. # 4m&au4l
tobg ammo.

IT IS SO ORDERED

JEWrX.
In amclrdae with the Memomndn

Oulnom and Order woued tis date, a&W pur.Nanm to Fed..RCiv.P. 6& judmen is hereby
entes In faVor of Plaintff Federal Electiioc
C~unm io and agaim Defendant Lepi-
Tech. Irw.

IT IS SO ORDERED

PP William DIXON%. et al., plaintgjS,

Iliof V
Io. Marion BARRY. Jr.. et al.. Defendant

ItW

2, Civil Action No. 74-285 (AER).

United States District Court,
District of Coiumbi.

for June 13. 199K

W.In 0la8ss cton brought by mentally le. Duit" of Columibia resident& who did not:C requmre 1irmttaonlizanon. the Dwinicta Court 406 F Supp. 974. found that pscient&le were entitled to community based inerja
health care and related services. Classmember moved to appoint receiver to en-force court orders and consent deame en.atered in cam over its 22-vear history. fthe

d Distrit Court. Abrey E. Robinon, Jr.. Se.-ior Distric Judge. held that appointmnt~ ofreceiver to oversee Commisuioni on MentalIHealth Services CMHS' wa riecessary toimplement court order, and was appropate
remedy after 22 years of unsucceagd, at.teizpta at compliance.

Moton for a.ppoinltment of rceiver
granted.

L. Mential Besith "ij
In elm wacto on behalf of mentally i~lpesons needing covnznun based atment

And Associated sevif evi&ence Ulicethat tareted class members had not re-cevdadequate 0'estient under cooks o,Service Devejopment Plan designed to imple-ment Portions of consent decree. Saint Eliz-abeth. Hosptal and Dwzlrct of Columbia
Mental Health Services Act. if 2 et seq..2lbx 1) 24 U.,.CAL Of 225 et seq.. W&bKlID.C.Code 1961. f 21-601 et seq.

2. Mernuj Health "120
In clam amton on behalf of mentally ~person rweehng corn .1mty based tratesnt

arid assrcsaed semvces, evidence indicated

DIXO!NI*ARRYI SP AP k 1997, sm



FEDERAL ELECTION COMMISSION
AASHP%CTON DC 204631

THIS ISa1EMOF MJR#

DATE F I UED 7

CWRM -hq

,?.%./ 't dr

CAWMR NOD.q

e. /,.,. 0 4 o 3; Y. a 2 Ao ?,/ 073 4.14


