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COMPLAINT OF COMMON CAUSE
1. This Complaint charges that the National Republi-

can Senatorial Committee ("NRSC") has violated and is violating
the Federal Election Campaign Act, 2 U.S.C. § 431, et seq., as
amended ("FECA") by making contributions to Senatorial candidates

in excess of 1ts contribution limits,
PARTIES

2. Complainant Common Cause 1s a nonprofit membership
corporation organized under the laws of the District of Columbia.
It has approximately 264,000 dues-paying members in the 50 states
and the District of Columbia. Common Cause promotes, on a non-
partisan basis, 1ts members' interest in open, honest and effec-

T 1%
tive government and political representation. Commorneapgkd s%kgﬂ v
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to achieve this objective by making government more responsive to
the needs and demands of citizens through government and election

reform.

3. Respondent NRSC provides financial support to
Republican Senatorial candidates. NRSC's chairman is Senator

John Heinz (R-Pa.).

APPLICABLE STATUTES AND REGULATIONS

4. The FECA provides that the Republican or Demo-
cratic Senatorial Committee and the national committee of each
political party respectively are subject to a combined contribu-
tion limit of $17,500 for each Senate candidate during the year

in which an elettion is held. 2 U.S.C. § 44la(h).

5. The FECA limits contributions by any individual to
a candidate for federal office, or to such candidate's authorized
political committee, to 31,000 per election. 2 U.S.C.

§ 44lalta)(l)(A); accord 11 C.F.R. § 110.1(a)(1l).

6. Section 110.6(d) (1) of the Federal Election Com-
mission ("Commission") regulations provides that if a person or
entity acts as a condult for the earmarked contribution of
another person, then the conduit's contribution limits are
"affected" by passing on earmarked contributions "where the con-
duit exercises any direction or control over the choice of the

recipient candidate."” 11 C.F.R. § 110.6(d)(1). The Commission's
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Campaign Guide restates this provision as follows: "I1f the con-

duit exercises direction and control over the contribution, the
earmarked contribution must also be attributed to the contribu-

tion limitations of the conduit." Campaign Guide for Congres-

sional Candidates and Committees at 28 (1985).

GROUNDS FOR COMPLAINT

Facts

7. NRSC has engaged in a massive violation of the

FECA restrictions on the amounts 1t may contribute to Republican
Senatorial candidates. It used direct mail to solicit contribu-
tions, received millions of dollars in checks made out to NRSC,
deposited those checks, and then sent its own checks to Republi-
can Senatorial candidates it chose. The candidates who have
received the most money are among those involved in the closest

senatorial elections.

8. According to a Washington Post report dated

october 20, 1986, NRSC sent a mail solicitation to certain
potential contributors under the letterhead "Office of the Vice
President” stating that "'[o]ur Republican Senate candidates in
Colorado, Alabama, Florida, and Missouri are on the verge of run-
ning out of money,'" but without identifying the candidates by
name. The article stated that NRSC sent other solicitees differ-

ent versions of the same letter discussing additional senatorial




races. According to the article, the NRSC's appeal announced:
"'*If you'll write out your $100 check directly to the NRSC,
they'll see to it that every penny of your generous contribution
1s evenly split and immediately delivered to each of these four

candidates.'" (See attachment #1.)

9. On information and belief, in response to these
solicitations, contributors sent checks to NRSC that designated
NRSC as the payee. The contributors did not name any Republican
Senatorial candidates or direct NRSC to forward all or any por-

tion of the money to any such candidates.

10. On information and belief, when NRSC received

these checks, it deposited them in its own account(s).

11. NRSC reported these contributions as having been
carmarked by the contributors for certain specific candidates,
even though 1t appears that all or even many contributors had not
taken action to earmark them in this way. An article appearing

In the Atlanta Constitution dated October 22, 1986 states that

several of the individuals whose contributions to NRSC were
listed in NRSC's campaign finance report as earmarked for partic-
ular candidates denied having earmarked their checks. For
example, E.W. Dixon, whom NRSC listed as having contributed to
the Denton, Mattingly, Abdnor, and Hutchinson campaigns, "said he
was surprised that his . . . contribution to the NRSC was listed

as earmarked," and noted that "'l don't know Mattingly from
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Adam's old tox.'" Mrs. Katherine Eberhard of Grand Rapids,
Michigan, whom NRSC listed as giving $90 to candidate Henson
Moore of Louisiana, echoed this sentiment:

"'l wouldn't send to any person -- never --

unless I knew them . . . I live in

Michigan . . . No way I would have sent money

to Loutisiana to Senator Moore or whoever he
is.,""

(See attachment #2.)

12. Reports filed by the NRSC for the period
January 1, 1985 through September 30, 1986 disclose that, as of
September 30, 1986, 31 of the 34 Republican Sentorial candidates
had received from NRSC $15,000 or more of the $17,500 NRSC was

allowed to contribute to them under 2 U.S.C. § 44la(h).

13. The NRSC's October 15, 1986 quarterly campaign
t inance report (July 1 - September 30, 1986) also discloses that
NRSC made approximately $3.5 million in additional contributions
10 Republican Senatorial candidates during this period, beyond
those referred to in paragraph 12. (This $3.5 million figure
does not include so-called "bundled" contributions where NRSC
forwarded checks from individuals made out directly to the candi-
dates.) According to NRSC's campaign finance report for this
period, tor example, NRSC gave Republican Senate candidates in

Alabama (Senator Denton), Colorado (Mr. Kramer), Florida (Senator

Hawkins), and Missouril (Mr. Bond) contributions of this kind




totaling $388,445, $401,005, $295,105, and $158,915, respectively
during the July 1, 1986 - September 30, 1986 period. NRSC's
total contributions ot this kind during the election cycle from
January 1, 1985 through September 30, 1986 was $4,005,862. (See
attachment #3 for the NRSC contributions of this kind to each

Republican Senatorial candidate during this election cycle.)

Violations

14. In making the contributions discussed in

paragraph 13, NRSC disbursed its own money and was not acting as

~N

- a conduit for individual earmarked contributions. The contribu-
< tions were not, in fact, earmarked; the checks were made out to
N NRSC; and NRSC deposited those checks in its own account(s)

M before making any disbursements. NRSC's disbursements were,

" therefore, FECA "contributions" by NRSC to those cancdidates.

< When those contributions exceeded the $17,500 limit, NRSC vio-
:f lated 2 U.S.C. & 441la(h) in each instance,

o 15. Even 1f NRSC is not viewed as having contributed
o

1ts own funds but as having acted as a conduit for earmarked con-
tributions of others, NRSC's actions still violated 2 U.S.C.

v 44la(h). The Commission's regulations have made clear that a
conduit's contribution limits would be "affected" by passing on

earmarked contributions "where the conduit exercises any direc-

tion or control over the choice of the recipient candidate."




"Direction" and "control" are independent criteria; there is no
need to demonstrate "control” as long as the intermed.ary
exercises "direction" over the choice of the recipient.

11 C.F.R. § 110.6(d)(1).

16. In this solicitation, NRSC has exercised both
direction and control over the choice of recipient of the con-
tributors' tunds. Unlike the situations in advisory opinions in
which the Commission has declined to attribute “"bundled" contri-
butions to an intermediary, see, e.q., AO 1980-46 (NCPAC), the
individuals' contribution checks here were made out to NRSC, not
to the candidate; and NRSC itself wrote out its own checks to the
candidates. Once NRSC received the individuals' checks, the
power to direct the funds to Senatorial candidates rested
exclusively with NRSC. NRSC determined when, to whom, and in
what amount the contributions would be directed to the candi-
dates. As noted above, at least some contributors were unaware
wr (and surprised about) which candidates received the money they

ijave to NRSC.

17. In these circumstances, NRSC's transfers to the
candidates are "contributions" to those candidates and should be
attributed to NRSC's contribution limits. See AO 1986-4
(Armstrong World Industries); In re AOR 1976-92 (Boeing Civic
Pledge Program)., Since NRSC's total contributions to Republican

Senatorial candidates, including those discussed above, exceeded




its $17,500 contribution limit per candidate under § 44la(h),

NRSC violated the FECA in each instance.

18. In addition, NRSC's overall scheme indicates its
"direction" ot the contributions in question. NRSC designed its
solicitation letters and mailed them in ways to raise the maximum
amount of money for use in races that are among the closest elec-
tions. Examination of NRSC's strategy and procedure should dis-
close that it is not mere happenstance that NRSC directed so much
money to Republican candidates who were in the closest, not the

easiest, Senatorial races. (See attachment #4.)

19. NRSC's actions here -- soliciting and receiving
contributions for use 1in making contributions to candidates -- is
akin to the traditional activity engaged in by PACs. The FECA
does not permit a political committee to circumvent its contribu-
tion limits merely by announcing to solicitees its plans to make
contributions to certain candidates and its intention to split
contributions received from solicitees equally among candidates
unless instructed to do otherwise. Indeed, if such a practice
were permissible, all PACs could avoid their contribution limits
by engaging in such a charade and the FECA's contribution limits

would be meaningless.

20. Moreover, if NRSC is viewed as having acted as a
conduit which directed and controlled the contributions, NRSC's

program may be facilitating or encouraging widespread violations




of the $1,000 contribution limit for individuals. As the Atlanta

Constitution article demonstrates, at least some of the individ-

uals in question were unaware that NRSC had charged them with
making contributions to particular candidates. Conceivably,
these individuals could already have made, or might later make,
the maximum allowable contributions directly to the same candi-
dates. NRSC, in its solicitation, apparently did not attempt to

prevent such violations of the FECA from occurring.

RELIEF
© 21. Common Cause respectfully urges the Commission to
L . . . . .
conduct a prompt and thorough investigation into the allegations
<
in this Complaint and declare that the NRSC has violated the FECA
~
v and Commission regulations.
~
o Respectfully submitted,
r
< (Gdusrie Woailew
o Ot Counsel: Roger M. Witten
: Adrienne Masters
o Marcy Frosh*
Common Cause Wilmer, Cutler & Pickering
2030 M Street, N.W. 2445 M Street, N.W.
Washington, D.C. 20036 Washington, D.C. 20037-1420

(202) 663-6000

Counsel for Common Cause

*Not Admitted to the Bar

October 28, 1986
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VERIFICATION

The undersigned counsel for complainant Common Cause
swears that the statements in this complaint are based on the
sources 1ndicated, and, as such, are true and correct to the best

of her information and belief.

 Adsrie sl

Adrienne Masters

Buoliect %W)}f
Subscribed and sworn before
ne this R day of October,
1986.

tqul/

otary Publi

My Commission Expires: Z[)’d—'(/@
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Campalgn Skirts Rules by ‘Bundling’ Contributions

By Thomas B. Edsall

W tington Fost Salf Witer

The National Republican Senatorial Commit-
tee (NRSC) last week filed a 59,000-page quar-
terly report that sets a record for length and
establishes a new standard for political parties
secking to skirt federal campaign laws restrict-
ing contributions.

The committee, which has “maxed out” by giv-
ing the highest amounts allowed under law to
key Senate candidates, channeled an additional
$6 million to GOP candidates using controversial
“bundling” techniques.

“This 15 completely within the limits of the
law,” smd David Narsavage, spokesman for the
NRSC. The special program was “designed to
¢ve our contributors complete flexibility,” he
said, contending that there was no intent to
cvivde 1egal insts on the amount the committee
Can give teandin aual Senate candidates.

'rof VWerthemner, president of Common
Cause, countered: “What's going on here 15 lu-
dicrous. This 1> a direct evasion of the limits that
are  tederal campaign law.”

Federal campaign law limits the amounts po-
htical parties can give to Senate candidates un-
der a tormula keyed to population. In New York,

the parties can give each candidate about $1 mil-
lon, while in small states, the maximum is
$104,000. A central purpose of these restric-
tions 1s to keep campaign spending down.

The NRSC, however, raises far more money
than it can give to candidates, and it has devised
a growing array of techniques to channel addi-
tional cash to its favored candidates.

The Federal Election Commission (FEC), for
example, has permitted to NRSC to “bundle”
contributions to candidates: Loyal contributors
were persuaded to send the NRSC checks made
out to specific candidates, which the committee
then passed on to the candidates.

This ruling was protested by Democrats and
Common Cause. “The purpose of bundling 1s
transparent. It is to avoid [legal] contribution
hmits,” Common Cause wrote in sceking revised
FEC regulations. The group pointed out that in
1984, the NRSC transferred well over $200,000
to each of three Senate candidates.

This year, the GOP Senate committee has ta-
ken the bundling process a step further. Nar-
savage refused to provide copies of the new pro-
gram’s solicitations, but other sources supplied a
sample of a mailing under the letterhead “Office
of the Vice President,” in which Vice President
Bush tells the reader:

“Our Republican Senate candidates in Color-
ado, Alabama, Florida, and Missouri are on the
verge of running out of money . ... A shift of
just four seats will give control back to the Dem-
ocrats. . . . If each of these four candidates don't
raise at least $236,500 in the next 21 days—
they’ll lose . . . . Your action—or inaction-—now
will quite literally mean political life or death for
each of these candidates.”

The candidates in these states are not named,
and the states are changed in different versions
so that all the tight contests are covered.

Readers are not asked to write checks to the
individual candidates, as is the normal “bundhing”
practice, but instead they are told: “If you'll
write out your $100 check directly to the NRSC,
they'll see to it that every penny of your gener-
ous contribution is evenly split and immediately
delivered to each of these four candidates.”

The letter appeared to conflict with an asser-
tion by Narsavage that contributors “are not di-
rected” to give to specific campaigns. He said
that the GOP committee provides a list of impor-
tant races and provides options allowing the con-
tributors to “give money to some or all or none”
of the campaigns. “We would be in violation of
the law” if speciﬁc_c{irection were given, he said.

T4 uawyoeilay
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ATLANTA CONSTITUTION

October 22, 1986

ﬂ;Bép;iblj_éan group’s gifts
to Mattingly not listed

Senator s f inance report didn’t mrlude donations

By Andrew Mollison

Journal-Constitution Washington Bureau

WASHINGTON — Sen. Mack
Mattingly's latest campaign finance
report fails to list hundreds of small
contributions that were raised for
him by the National Republican
Senatorial Committee from July
through Scptember.

The donors’ names appear scat-
tered among thousands of others in
a 59,000-page report filed last week
by the NRSC. The document, the
biggest in the history of campaign
reporting laws, lists contributions
that the NRSC claims were ear-
marked for Mattingly or other GOP
Senate candidates by the donors.

Several other Republican sena-
tors added the NRSC donor list to
their most recent finance report,
but Mattingly did not. The omission
makes it harder to determine how
much money he received from peo-
ple who live outside Georgia.

A spokesman for the Federal
Election Commission, while declin-
ing any comment on Mattingly’s
case, said that federal law requires
Senate candidates to report the
source of every dollar received
from or through any committee for

“his re-election campaign.

“If it's an earmarked contribu-
tion, the identity of the person must
be given no matter what the
amount,” said Fred Eiland of the
FEC.

In reporting larger contributions
raised by the NRSC, Mattingly's
campaign did list individual givers
but failed to disclose that those con-
tributions were funneled through the
NRSC.

Mattingly campaign spokesman
Richard Moore said that in earlier
reports the campaign filed even
more information than it had to. He
said the “huge volume” of contribu-
tions received by Mattingly between
July 24 and Sept. 30 accounted for
the failure to do so this time.

“Whatever information that
would be required that was not in-
cluded in the last report will be
done in an amended rcport,” Moore
said. He sa.d he d;dn know how

NRSC in earmarked fund;u

The NRSC legally can spend no
more than $376,700 on Mattingly's
behalf and directly give him only
317 500. But it also can serve as a
“conduit” for funds from individuals
who earmark their contributions for
a particular candidate. That doesn’t
count against the commnttees lim-
its. e

Telephone interviews with some
of the contributors listed op the ear-
ly pages of the NRSC report raised
the question of whether the funds
really were earmarked l’or partxcu-
lar candidates.

“l don’'t know Mattingly from
Adam’s old fox,” said E.W. Dixon of
Tulsa, Okla.,, who was listed in the
NRSC report as a contributor to
Mattingly's campaign.

Dixon said he was surprised that
his $120 contribution to the NRSC
was listed as earmarked for $30
each to Sens. Mattingly, Jeremiah
A. Denton of Alabama and James
Abdnor of South Dakota and Repub-
lican challenger Asa Hutchlmon of
Arkansas.

Charles S. Pope of San Francis-
co denied that he had earmarked
his $440 check to be split evenly be-
tween the same four Republicans,
although it was listed that way in
the NRSC report. -

“I wouldn’t send to any person
— never — unless I knew them,”
said Katherine Eberhard of Grand
Rapids, Mich., who was listed as
giving $90 to Republican Senate
candidate Hensen Moore in Louisi-

ana.

“I live in Michigan,” she said.
“No way I would have sent money
to Louisiana lo Senator Moore or
whoever he is.”

The NRSC says it sent mit a se-
ries of fund-raising letters, over the
names of such prominent Repubdli-
cans as Vice President George
Bush, which promised that any mon-
ey raised through the letter woulg
be split among specified candidates.

“I never read anything like
that,” Mrs. Eberhard said.
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Att!\.xme #3

NRSC CONTRIBUTIONS TO CURRENT REPUBLICAN SENATE CANDIDATES
LISTED BY NRSC AS "EARMARKED" CONTRIBUTIONS

January 1, 1985 - September 30, 1986

Candidate

James Abdnor (SD)
James Santini (NV)
Ken Kramer (CO)
Jeremiah Denton (AL)
Henson Moore (LA)
Paula Hawkins (FL)
Richard Snelling (VT)
Asa Hutchinson (AR)
Ed Zschau (CA)

James Broyhill (NC)
Mack Mattingly (GA)
Christopher Bond (MO)
Steve Symms (ID)
Mark Andrews (ND)
Henry McMaster (SC)
John McCain (AZ)

Don Nickles (OK)
Robert Dole (KS)
Robert Kasten (WI)
Alfonse D'Amato (NY)
Judy Koehler (IL)
Arlen Specter (PA)
Slade Gorton (WA)
Thomas Kindness (OH)
Dan Quayle (IN)
Frank Murkowski (AK)
Charles Grassley (IA)
wWarren Rudman (NH)
Linda Chavez (MD)
Robert Packwood (OR)
Roger Eddy (CT)

Jake Garn (UT)
Jackson Andrews (KY)

NRSC Contributions

$644,125
462,479
401,005
388,445
319,108
295,105
294,878
219,766
212,457
170,473
166,965
158,915
46,331
45,814
38,406
20,180
19,147
16,030
14,233
10,210
10,100
8,495
7,155
6,816
4,675
4,635
4,335
4,015
3,900
3,620
1,784
1,150
1,110

Total:

$4,005,862
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Attachment #4

THE WALL STREET JOURNAL

October 24, 1986

GOP Panel’s Bypass of Federal Aid Cap
Totals $6.6 Million for Senatorial Races

By BRooks JACKSON
Staff Reporier of TUE WaLL STREEY JOURNAL

A new tally shows the National Republt-
can Senatonal Committee has quietly fun-
neied nearty $6.6 mititon extra inlo the cof-
ters of GOP Senate candidates. using a
technique that effectively nullifies federal
hmuts on financial aid parties may pro-
vide.

The tabulation by The Wal) Street Jour-
nal shows the GOP group is directing most
of the extra money to relatively small
states with tight races, where 1t could pos-
sibly prove decistve and heip the party re-
tain its narrow Senate majonty. The states
include Nevada. Alabama, Colorado and
Vermont. in South Dakota, the 1al

committee s additional aid amounts to
$:.85 for every person of voting age.

The money 1Is In addition to the $12 mil-
lion that federal law allows parues to
spend for their Senate candidates this
year. Financially strapped Democrats say
they !l only manage about half that. Re-
publicans. geting around the limuts. may
effectively give double that amount. One
GOP tund-raiser said yesterday the GOP
senatonal committee expects the $6.6 mil
hon. the total given through Sept. 30. to
grow 1o perhaps $13 million or more by
Election Day

The National Republican Senatonal
Commuittee s executive director. Tom Gn
scom. wouidn t comment on the Journal's
tabulaion or say how high the total might
go by Election Day

The unprecedented size of the commit-
tee s hmit-skirting operation, and the effi:
c1ent wav in which the party has been able
to contrmi the destination of the extra
money. 1s shown by this newspaper s tabu:
lation nf thousands of transactions re-
ported by the GOP senatorial committee to
the Federal Electhon Commission. The
;ommittee has refused to provide totals

The 'erhnique used to get around the

Big Bundle

Contributions funneied o Republcan
iom«:‘gnd:d.m by lN;uoul

(hr::qh "bundlmc"— |
Abdmer (8.D.) $ 981,584 !
Santini (Nev.) 738.504
Denton (Als.) 656.768
Hawkins (Fla.) 524,029
Kramer (Colo.) 608.910
Moore (La.) 492.700
Snelling (VL) 453818
Zachau (Calif) 414,436
Bond (Mo.) 310,850
H_mchh-n (Ark.) 256.816
TOTAL (all candidates)  $6.500.885
Norz' Partsl hsting

Seures. WSJ sabuision !

party hmits 15 called “'bundling" or. in le-
gal language, earmarking. The committee
asks 1ts donors to designate their gifts for
specific candidates rather than for the un-
restnicled use of the party, then passes on
the donations. The committee says this s
permitted by current regulations of the
Federal Election Commission.

However, the GOP senatonal commit-
lee’'s operation goes far bheyond anything
seen previously. The self-styled citizens
lobby Common Cause said it will file an of-
ficial complaint about 1t

Common Cause president Fred Werth:
eimer said the committee’s actions “con:
stitute a blatant violation of the party con-
tnbution himits in the law. . . Thisis a
classic example of the kind of flagrant
abuse that can occur when people conclude
they don't have to worry about the laws be-
ing enforced.”

The bundling operation is giving the
GOP enormous leverage in smaller states.
where federal limits :which are based on
population: are low and where television
and radio advertisements are much
cheaper than in giants like Califorma and
New York For example. the senatorial

. committeée has reported passing on $93:.554

1o the campaign of Sen. James Abdnor -~
South Dakota. which is nine umes mor»

. than the federal hmit on financial w -

the pany

GOP candidates are aiso the primary
beneficianes of an unprecedented bout of
independent spending by political-action
comumittees run by major lobbying groups.
For example. 2 PAC committee called
Auto Dealers and Drivers for Free Trade,
which is financed by U.S. dealers of Japa-
nese automobiles, just reported buying
$400.000 in advertising for GOP Sen. Paula
Hawkins of Florida. It is one of the biggest
single independent campaigns ever under-
taken by a trade group, and the first one
ever by the Japanese car dealers’ PAC.

1n Colorado, the National Association of
Realtors reported pouring $323,000 into ra-
dio, television and print adverusing on be-
half of GOP Rep. Ken Kramer, who isin a
nip-and-tuck battle with Democratic Rep.
Timothy Wirth for an open Senate seat.
The PAC also reported spending $243.082 in
North Carolina for a targeted campaign of
televiston and pnnt adverusing for GOP
Sen. James Broyhill. Both the Colorado
and North Carolina races are close. and
the Realtors are hoping their shadow cam-
paigns will prove decisive.

PAC giving tsn't only to Republicans. of
course. The tiggest independent PAC ef:
fort this year 1s on behalf of a conservative
Democrat, Rep. James Jones of Okla:
homa. Realtors are spending an estimated
$450.000 to back his uphill bid against GOP
Sen. Don Nickles.

Also. a 1tally released yesterday by
Common Cause shows PACs gave $15.4
miliion to Democratic Senate candidates
ana $18.6 million to Republicans in the 21
months ended Sept. 30. The total given to
both sides was 627 higher than for the
similar penod in the 1984 Senate elections.
Common Cause said. That counts only di-
rect donations: a PAC may give only $5.000
per election directly to any one candi
date.

Independent spending by PACs. which
escapes these limits, 1s growing even more
explosively. New wads of money are show:
Ing up aimost every day as PACs file new
reports. The American Medical AsScia
sjon Just reported spending §72.436 o buy
broadeast Ay erISINg LMe to suppor? +5: 3P
e Robert Koasten g Wisconsin




2

4 177 3

N

3

FEDERAL ELECTION COMMISSION

999 E stteet' N.w. C,’ : ¥ ga "IY
washington, D.C. 20463 :
EXPEDITED FIRST GENERAL COUNSEL'S RRRORT_;& F33° 33
RESPONDENTS : National Republican MUR: 2282
Senatorial Committee, DATE TRANSMITTED
and Rodney A. Smith, TO COMMISSION:
Treasurer
STAFF:

George F. Rishel
COMPLAINANT: Common Cause
SUMMARY OF ALLEGATIONS

The Complainant alleges that the Respondent violated
2 U.S.C. § 44la(h) and 11 C.F.R. § 110.6 by making contributions
to Senatorial candidates in excess of its contribution limits in
that the Respondent has (1) solicited and received contributions
made out to it as payee and then sent its own checks to
Senatorial candidates; (2) erroneously reported contributions as
earmarked by the contributors; and (3) passed on contributions
where it had exercised direction and control with respect to the
choice of the recipient candidate.

PRELIMINARY LEGAL ANALYSIS

The Office of General Counsel's initial review of the
complaint indicates that violations of 2 U.S.C. §§ 44la(a) (8) and
441la(h) and 11 C.F.R. §§ 110.2(c) and 110.6 may have occurred by
the Respondent's alleged contribution of its own funds to
Senatorial candidates in excess of the limits and/or by its
alleged passing on earmarked contributions over which the
Respondent exercised direction and control over the choice of the
recipient candidate. Therefore, because it is not immediately

clear whether such contributions in excess of the Act's
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limitations have occurred, the Respondent must be given the

opportunity to respond to the allegations before the Office of

General Counsel can make recommendations regarding this matter.

Charles N. Steele
General Counsel

Lawrence M. Noble

Date [
Deputy General Counsel

/'0/30/8 ¢



FEDERAL ELECTION COMMISSION

WASHINGTON. D C 20463 October 31, 1986

SPECIAL DELIVERY
RETURN RECEIPT REQUESTED

Rodney A. Smith, Treasurer

National Republican Senatorial Committee
440 First Street, NW

Suite 600

Washington, DC 204001

RE: MUR 2282

Dear Mr, Smith:

This letter 1s to notify you that on October 28, 1986, the
Federal Election Commission received a complaint which alleges
that the National Republican Senatorial Committee and you, as
treasurer, have violated certain sections of the Federal Election
Campaign Act of 1971, as amended ("the Act"). A copy of the com-
plaint is enclosed. We have numbered this matter MUR 2282.
Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate 1in
writing that no action should be taken against you and the Na-
tional Republican Senatorial Committee in connection with this
matter. You may respond to the allegations within 15 days of
receipt of this letter. The complaint may be dismissed by the
Commission prior to receipt of the response if the alleged viola-
tions are not under the jurisdiction of the Commission or if the
avidence submitted does not indicate that a violation of the Act
has been committed. Should the Commission dismiss the complaint,
you will be notified by mailgram, If no response is filed within
the 15 day statutory period, the Commission may take further ac-
tion based on available information.

You are encouraged to respond to this notification promptly.
In order to facilitate an expeditious response to this
notification, we have enclosed a pre-addressed, postage paid,
special delivery envelope.

Please submit any factual or legal materials which you
believe are relevant to the Commission's analysis of this matter.
Where appropriate, statements should be submitted under oath.
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This matter will remain confidential in accordance with
2 U.S.C. § 437g(a)(4)(B) and §437g(a)(12)(A) unless you notify
the Commission, 1n writing, that you wish the matter to be made
public,

If you intend to be represented by counsel in this matter,
please advise the Commission by sending a letter of repre-
sentation stating the name, address and telephone number of such
counsel, and a statement authorizing such counsel to receive any
notification and other communications from the Commission.

If you have any questions, please contact George Rishel, the
attorney assigned to this matter, at (202) 376-5690.

Sincerely,

Charles N. Steele
Generq} Counsel

~ g A

. / / s
N e e
By: Lawrence M. Noble
Deputy General Counsel

Enclosures
Complaint
Procedures
Envelope
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FEDERAL ELECTION COMMISSION
WASHINGTON D C 20463 October 31, 1986

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Ms. Adrienne Masters
Wilmer, Cutler & Pickering
2445 M Street, NW
Washington, DC 20037

RE: MUR 2282

'®) Dear Ms. Masters:
P This letter is to acknowledge receipt of your complaint on
) October 28, 1986, against the National Republican Senatorial Com-

W mittee and Mr. Rodney A. Smith, as treasurer, which alleges

~ violations of the Federal Election Campaign laws. A staff member
has been assigned to analyze your allegations, The respondents

o) will be notified of this complaint within 24 hours. You will be
notified as soon as the Commission takes final action on your

r complaint, Should you have or receive any additional information
in this matter, please forward it to this office,. For your

< information, we have attached a brief dJdescription of the

<r Commission's procedures for handling complaints.

C Please be advised that this matter shall remain confidential
in accordance with 2 U.S.C. § 437g(a) (4)(B) and § 437g(a) (12) (A)
unless the respondents notify the Commission in writing that they

. wish the matter to be made public.

Sincerely,

Charles N. Steele

General Counsel
/s

e ' ’ ’ s
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By: Lawrence M. Noble
Deputy General Counsel

Enclosure

cot Marcy Frosh
Ccmmon Cause
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EPsTEIN BECKER Borsopy & GrReeN, P.C. i

Pai-ty "1K1QC
ATTORNEYS AT LAW voicheL LUTNSEL
1140 19" STREET, N.W.
250 PARK AVENUE WASHINGTON, D.C. 20036-6601] FOUR EMBARCADERO
NEW YORK, NEW YORX 10177-0077 " . '16 Nuv ‘0 sqm ?fNC&ﬁ.CAuronmA 94111-5954
212 370-9800 (202) 861-0900 ) ) 398-5565
TELEX 5101008171
TELEX 758-260 187% CENTURY PARK EAST
108 NORTH ST ASAPH STREET LOS ANGELES, CALIFORNIA 90087-2501
ALEXANDRIA VIRGINIA 22314 ° (213) s88-8861

703 684 1204
515 EAST PARK AVENUE

20! MAIN “TREET TALLAHASSEE, FLORIDA 32301-2524
FORT WORTH, TEXAS 76102 -3105 (904) 881-05986
817 Y34 (YO

"P.C NEW YORR WASHINGTON. O ¢ November 10 ' 1986

ANO VIROINIA ONLY

HAND DELIVERED

George F. Rishel, Esquire
Office of the General Counsel
Federal Election Commission
999 E Street, N.W.

- Room 657
p lhashington, D.C. 20463
< RE: MUR 2282: Respondent, National
Republican Senatorial Committee
g
~ Dear George:
 p \ - - .
s discussed, enclosed please find a Statement of

c Designation of Counsel in the above-captioned matter. In

addition, enclecsed is a formal request feor a twenty-aday exten-
& sion of time in which to respond to the conplaint.
{.‘ .
N As always, please do not hesitate to contact this
~ office if you have any questions regarding this matter.
~ Very truly vyours,

Leslie J. Kermwan

LIJK/rbe
Enclosure




ErsTEIN BECKER Borsopy & GREEN, P.C.
ATTORNEYS AT LAW
140 19 STREET, N. W.
250 PARK AVENUE WASHINGTON,D.C. 20036-660!' FOUR EMBARCADERO
NEW YORK. NEW YORRK 10177-0077" — SAN FRANCISCO, CALIFORN'A 94111-8595a
212/ 370-8800 (202) 861-0900 {(418) 398-5565

TELEX m1(100817)
TELEX 756-260 1875 CENTURY PARK EAST

108 NORTI¢ "1 ASAPH STREET LOS ANGELES, CALIFORNIA 90087-250!
ALEXANDHIA VIRGINIA 22314 ° (213) 588-886!
703 N4 1204
515 EAST PARK AVENUE
20! MAIN STREET TA' ' AHAGSEE, FLORIDA 32301-2524
FORT WORTH, 1I XAS 76102 3!105 (904) 681-0598
1817 Y14-0701

November 10, 1986

TP C NEW YORR WAQHINGTON, D.C
AND VIROINIA ONLY

HAMND DELIVERED

George F. Rishel, Esquire
Office of the General Counsel
Federal Election Commission
999 E Street, N.W.

™~ Room 657
Washington, D.C. 20463

P
, RE: DMUR 2282: Respondent, National

N Republican Senatorial Committee

~

e Dear Mr. Rishel:

i On behalf of the National Republican Senatorial

c Committee ("NRSC" or "the Respondent”), we hereby request a
' twenty (20) day extension of time in which to respona to the

Sl allegations made by Common Cause in the above-captioned com-

plaint.
c

Respondent's response currently is due to be filed
with your office on or before November 20, 1986. Due to the
extensive factual and legal analysis required to fully respond
to Common Cause's allegations, a twenty-day extension of time
in which to file this response is necessary and appropriate.
Therefore, we request that the due date for the NKSC's response
in the above-captioned matter be extended by twenty days, until
December 10, 1S86.

Thank you for your assistance with this matter. If
you have any guestions regaraing this request, please do not
hesitate to contact this office.

Very truly yours,

W), frror—

Sfuart M. Gerson

General Counsel

National Republican Senatorial
Committee

LJK/mbe
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R 2282

BME OF COBEBER.s Stuart M. Cerson, Esquire
ADDORES s Epstein Becker Borsody & Green, P.C.

1140 19th Street, N.W., Suite 900

Waghington, D.C. 20036
TELEPSONR (202) 861-0900

The above-named individeal is hereby designated as my
counsel and is authorized to teceive any notifications and other
communications from the Commission and R0 act on ay behalf befoce

the Commission.

November 6, 1986
BCCO gnature

Treasurer
National publican Senatorial Committee

National Republican Sepatorial Committee

440 First Street, N.W.

Suite 600

Washington, D.C. 20001

(202) 347-0202
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BEFORE THE
FEDERAL ELECTION COMMISSION

&
COMMON CAUSE E o
2030 M Street, N.W. < ..
Washington, D.C. 20036 Sy o)
(202) 833-1200, g
R e
Complainant, MUR 2282 N ,

v. ~o '
©w -

NATIONAL REPUBLICAN SENATORIAL
COMMITTEE,

Respondent.

N N N N N N N N N N N Nt Nt s
L]
L]
a
-

SUPPLEMENT TO COMPLAINT OF COMMON CAUSE

1. On October 28, 1986, Common Cause filed a com-
plaint with the Federal Election Commission ("Commission") charg-
ing that the National Republican Senatorial Committee ("NRSC")
had violated the Federal Election Campaign Act ("FECA") by making
contributions to Republican Senatorial candidates in excess of
NRSC's statutory limits. In its campaign finance report, NRSC
had treated these contributions as earmarked by individual con-
tributors for particular candidates, despite the fact that the
contribution checks had been made out directly to NRSC, appar-

ently because of the manner in which the contributions were

solicited.
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2. In its Complaint, Common Cause quoted from a news-
paper article reporting that a number of individuals whose con-
tributions to NRSC were listed in NRSC's campaign finance report
as earmarked for particular candidates denied having earmarked
their checks. In this Supplement, Common Cause seeks to bring to
the attention of the Commission two other newspaper articles
which also report that individuals alleged by NRSC to have ear-

marked their contributions deny that they have done so.

3. According to an article appearing in the Arkansas

Gazette on October 19, l986,l/

random telephone interviews with
ten individuals listed by NRSC as contributors to the Senatorial
campaign of Asa Hutchinson (Arkansas) revealed that not one of
the supposed contributors "knew Hutchinson by name." According
to the article, "[alll 10 [of those interviewed] had similar
responses: They said they had made contributions to the [NRSC]
but couldn't recall that they specified their contributions go to
a specific campaign -- Hutchinson's or anyone else's." For
example, Claude Dale of Twin Bridges, Montana, informed a
reporter:

"'l always go through the national committee’

when making political contributions. He said

he thought the Republican Senatorial Commit-

tee then distributed his contribution 'as

they judge it should be' distributed. 'I

couldn't tell you who -- which candidate --
it went to."'"

1/ "Hutchinson Gets Contributions From at Least 10
Strangers, " Arkansas Gazette (Oct. 19, 1986).




Similarly, Ralph Hilbert of Houston, Texas, “"thought he had made
a 'general contribution' to the [NRSC] 'to use as they see fit.,'"
Ray Simpson, of Mount Airy, Maryland, whose wife Helen was listed
as o contributor,

"said he and his wife contributed to" NRSC,

but when "[alsked if he or his wife . . .

designated that their contribution go to

Hutchinson, Simpson told a reporter, 'No.

Somebody gave you a bum steer.'"
According to the report, "[olnly one of the 10 persons

interviewed . . . said 'perhaps I did' specify that his contribu-

tion to the Committee be sent to Hutchinson."

4. A New York Times article appearing on October 29,

1986,2/ reported similar reactions by others who, according to
NRSC, had earmarked their contributions for specific candidates.
David T. Hooper, of West Redding, Connecticut, who, according to
NRSC, had contributed to the campaigns of Senator Denton
(Alabama), Senator Hawkins (Florida), Christopher Bond
(Missouri), and Kenneth Kramer (Colorado), told a reporter:

"'Walt a minute, . . . I don't remember Bond

and Kramer. Those names don't even ring a

bell. 1 don't know where you're getting this

information from. I made a contribution to

the Republican senatorial committee and rely

on them to use the money in the most effec-
tive way.'"

2/ "'Who?' Some Donors Hadn't Heard of Candidates,"”" New
York Times (Oct. 29, 1986).




And when William F. Alcock, of Matamcras, Pennsylvania, was asked
whether he had heard of James Santini (Nevada), he replied:

"'who? DeConcini?'"

5. Copies of these articles are attached hereto as

Attachments 1 and 2 respectively.

Respectfully submitted,

. 7

Of Counsel: (//z( O A A & /{/u{/d&(/l)
N Roger M. Witten

Marcy PFrosh* Adrienne Masters
P Common Cause

2030 M Street, N.W. Wilmer, Cutler & Pickering
<v Washington, D.C. 20036 2445 M Street, N.W.

Washington, D.C, 20037-1420

o (202) 663-6000
M Counsel for Common Cause
~ *Not Admitted to the Bar
o

November 14, 1986
<r
c
e
o




VERIFICATION

The undersigned counsel for complainant Common Cause
swears that the statements in this Supplement to the Complaint
are based on the sources indicated, and, as such, are true and

correct to the best of her information and belief.

(/é;!z\.‘,k e )/(A(w\/ﬁ(d :

Adrienne Masters

District of Columbia )
) ss

Subscribed and sworn to before
me this /--‘day of November, 1986

X
- =K
e / !
44

) y
. //‘ "C:{("{ j)_ p/*\_//l /: i r"/L' i,
Notary Public

My Commission Expires: o 3¢ £
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ARKANSAS GAZETTE,

October 19, 1986

Attachment sl

Hutchinson gets contributions

- to know Hutchinson, except that -.

r

;from at Ieast 10 strangers

By Scott Van Laningham

GAZETTE STAFF

“Who's he?” Ralph Hilbert of

HRouston, Tex., said Friday when

asked about Asa Hutchinsonx of'f
Fort Smith, the Republican candi- -
date for the United States Senate -

in Arkansas. A Houston resident
wouldn’t necessarily be expected

Hilbert is listed as a contributor to
Hutchinson's campaign. :
Hilbert was one of 10 Hutchin-
son contributors, all from outside
Arkansas and selected at random,

interviewed by telephone by a Ga-.

zette reporter Friday. None of the
10 knew Hutchinson by name,
The 10 were among about 9,000

people who made whaf' are called'

“conduit contributions!- to” Hut;
chinson's campaign 'I’h contribd-
tions were sentto the ational Res
publican ' Senatorial-

which serves 3s the ‘‘conduit7and
passes such ¢o gtrlbutioﬁ} along to
candidates in t

-_Jennifer Duffy, &' Commlnee
spokesman; said_ a te! ephone in-
terview Friday’ at.-"absolute!y.

definitely each Individual [contridb-

“utor] specifies” which candidate 18

o receive the contribution. Shé
said the contributors usually name
the candidate in a letter that ac-
companies the check or write the
candidate’s name on the check.
When toid that all 10 of the per-
sons reached by the Gazette Friday
didn’t know who Hutchinson was,
Duffy said she found that “ex-
iremely difficult to believe.”

Contributors notified
Duffy said the Committee has

documentation to show each con-.

tributor specified his or her contri-
bution was for Hutchinson. She

-Committee,

‘Asa Hutchmson of Fort bmiu\.
‘the Republican candidate (or the .
.United States Senate, said last .,
week that his latest campaign fi-
nance report demonstrated that

- “we're getting solid grass roots
.‘support from across Arkansas.”
But a review of Hutchinson's
éampa'gn finances shows that, at
best, half of his contributions
from {ndividuals came from out-
of-state residents.
. The campaign finance report qr
_Umted States Senatort Date
'Bumpers, the Democrat Hutchm-
_son s opposing in the November
. 4 "general election, showa that
,out-of-state residents accounted
fotbnly 11.1 per cent of the item-
wed contributions Bumpers re-
‘Celved { from individuals. -
-The ¢ ;ampmgn finance repom

e

75 per cent of people hsted
on report from out of state |

cover contributions réceived be- .
_tween July | _and September 30,
_The reports were filed last sveak
w{th the Federal Election Coms.
missxon and_ copigs, wers: Q\raﬁ
able at the §ecretary r Qfstate's of-

{ utchinson said In’a news re-
,1égse last- week that'his report
demonsuated _hiy” qp,mpalgn
‘ *“grass roots suppon.."
. But figures compiled by the Ga- 1
zgm show that 75.6 per cent ot
xtemlzegl cpntribut;ops ﬂpt-
ed from in W
3 came. {rom qut-of-glate xesi-
epts, as( eté?’minegpby _t.!}b
adtlressm listed in the report. oo
gutchinson also _reported
81 1,867 jp unitemized contribu-

Sce REPORT bn Pagde 5A') ‘

added the Comn\mee s accounting
depattment sends a_ﬁtawment to
the contributors verifying their
contributions went to the candi-
date they specified and the Com-
mittee and the candidates each
send “thank you” letters to the
contributors.

“These people do know where
their contributions went,” she in-
Sl‘lcd

RS
Sub only

cne of the 10 persons
iLtesvicwed Friday — Claude Mul-
holland of Zumbro Falls, Minn. —
said “‘perhaps I did”™ specify that
his contribution to the Committee
be sent to Hutchinson.

. AU_10 had similar: responses:y
rThey said they had made contribu-
‘tidns to the Committee but
couldn't recall that they speclﬂed
thgu contributions go to a specific

paign — Hut~hmson s or anv-
one else's.

{ .Pnder federal Iaw ‘the ‘conduit .
;contnbumons must be made by in-
.dividuals. There is no hmlt on the
,artount of conduit contributions a
‘national organization can p&ss
.along to a senatorial race in a
:tate .y

In the campaign ﬁnance repon

(See CAMPAXGN on Page SA.)A
H e 8

s

¥
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Campalgn

mod Wednesday with the Federal
Hection Commission, copies of
u(ﬂch also are filed wath the secre:
. ! ijucchirscn
reported conduu_ contributions
from the National Republican Sen-
atorial Committee totaling
A110316
“Hutchinson 18 opposing United
E;tes Senator Dale Bumpers. a
ocrat, in the November 4 gen
eral election Bumpers reported no
Z&dunt contributions tn his FEC
Feport.
= FEC officials told the Ga:erte
pariier In the week that conduit
soatributions are legal. but a con-
utor is supposed to specify
.ﬂ'u'ch candidate 1s to receive the
Toptribution. FEC officials
“egnidn’'t be reached Friday for
| comment. FEC offices and other
federal offices were closed Friday
ernoon because Congress
fadn't taken action on federal
Thding legislation.
= Pederal law allows the national
-grganizations of each political
y to contribute directly a max-
Ssum of $17,500 each to the cam-
3L8ens of their respective party
ZTandidates. Bumpers has received
417.500 from the Democratic Sen-
:meorial Campaign Committee, and
utchinson has received the direct
Support money from the National
Republican Senatorial Committee.

‘Co-ordinated’ contributions

But in addition to the $17.,600 in
direct contributions, and those
‘conduit contributions. the national
organ:zations also may contribute
a maximum of $148 442 to the Ar-
‘kansas senatcrinl candidates in
what are ca ». (-ordinated”

woatnbutions  T..o co-ardirated
contribulion: Tee foo D INFOURD B
per-state formu o be used o
buy adverus.rc c 2t manils or
Jicance othercu:” 7. & vapenses
A spokesmir ot e Bumpers

Campalgn said .o~ wee s that the
senator hadn': - wnY 20-or-
‘dinated contr:o_:._ ns from the
Democratic Sera:ar.al Campa:gn
Commuittee.

“Hutchinsor st.¢ ir. & telephone
h\terneu Fricay that his cam-
‘Paign has recein ed "some'’ co-ordi-
nated contributior< but he didnt
know the amount He said the Na-
“iIoral Repubhican Senatorial Com-
mittee writes the checks directly
to the vendors, such as adverts-
ers and the Committee reports the
expenditures to the FEC The co-
ordirated expend:tures aren't
lisjed 1n the candiiates’ campaign
firance repems

Ashed abour the conZuit contri-
butions. rutchineor said, It just
means we re rece:\ .ng money from
8cruss Lthe country
“ Ye said political aztion commat-
icﬂ tend to support incumbents,

.qch as Bumpera, and condult con-

tributions are a way for challeng:
ers to offset the incumbent's PAC
money advantage “‘He's got his
sources. and we've got ours.” Hut-
chinson said He said he would
“much rather get heip from indi-
viduals’ than from PACs.

When told that those reached by
the Gezetie couldn’t recall specify-
ing that their contributions were
10 go to his campaign, Hutchinson

I don't recall. But |
don't think | designated
any particular one

[candidate].
~— Contributor

said his campaign has sent thank-
you notes to the contnibutors
“These people are concerned about
putting conservatives in the Sen-
ate.”

Although they didn’t know Hut-
chinson, the 10 persons inter-
viewed did indicate support for
conservative candidates. Each
person also contributed only small
amounts, ranging from $2.50 to
$12.50.

“I dor’t know him,” Mulholland
said. “"Perhaps I did |specify Hut-
chinson|. 1 get so many requests. I
just like to help Republican candi-
dates whenIcan.”

Hilbert, when asked about his
contribution to the Arkansas GOP
senator:al candidate, said. “l don't
know anything about state politics
In Arkansas.”

When told that his contribution |

to the Republican Senatorial Com.-
mittee has been channeled to Asa
Hutchinson, Hilbert asked, “Who's
he”” When told Hutchinson was a
Republican candidate for the
United States Senate. Hilbert sa:d.
“The name’s familiar =

But Hilbert also sai? he thaught
he had made a "gore~w! corirou-
uon” Lo the Nuliora. ke toican
Seratonal Comrmitier "¢ use as
tney see (it He aaac. * Las.caily,
I'm a Democra: But i ¢ L 10 see
the president ieti.r © .. (~ucs-ship
and see the Sena:« » 7t Pres-
dent Reagan.”

Vernon Gunvais n cf Bemidy,
Minn., another of! the !0 inter-
viewed, said he made a “"general
contribution” to the Republican
Senatoria! Commattee But the con-
tribution was “"'not en his behalf,”
referring to Hutchirson.

Charies Hill of Spokane, Wash |
said he wanied the Repubhicans
1o get 8 little more strength’ in
Congress He said he didn't know
Hutchinson but did recall “some i
List of people” the Republican Sen-
atorial Committee had “"targeted’” :
for furds ! don't recall But I°
Jont thark I designatled any par-
uicular une:candidate! 1

Claude Dale of Twin Bridges i
Mont.. said. '] always go througn
the rational commiiice’ When
making pohtical contribytions He
ssid he thought the Republican

Senatorial Commit:ee then distrid-
utes his contribution “‘as they
judge it should be” distribyted. *I
couldn’'t tell you who — which |
candidate — it wentto.” '

Charles Hanner of Melbourne,
Fla . said he belongs to the Na-
nional Republican Senatorial Com- ;
mittee "No,Inever heardof him." §
he <aud when asked abouyt his con- *
tribution to Hutchinson “I just? '
sent the contribution in, ynless Iy
overlooked somelhmg | Just help
where | can. .

Eloise Mazany: of Long Lake,f|
Minn,, said she gave to the Repub-
lican Senatornal Committee but
added. "No.ldidn't express a pref-
erence’’ about which candidate re-
ceived the contribution.

"] don’t even know him." Pat
Flenniken of Jerome, Ida., said |
when asked about her contribution
to Hutchinson. “No, 1 wasn't
aware it went to him,” she added.

Hal Wiltermood of Oakland,
Cal . said he contributed to the Re- !
publican Senatorial Committee.
But when asked about designating
the contribution for Hutchinson,
Wiltermood saxd “No. No. Not at
all.”

Ray Simpson of Mount Airy.
Md .. w hose wife, Helen, was listed
as a contributor. said he and his
wife contnibuted to the Republican
Senatonal Committee. Asked if he
or his wife, who was unavailable
for comment. designated that their
contnibution go to Hutchinson,,
Simpson told a reporter, “"Nol
Somebody gave you a bum steer
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Continuad from Page 1A

tions from individuals. Unitemized
contributions from individuals are
contributions of $200 or less and
the contributors aren't listed in fi-
nance reports, as are persons who
contribute $201 or more.
© Hutchinson said in a telephone
interview late last week that his
unitemized contributions from in-
dividuals came almost entirely
from state residents. That would
mean that Arkansas residents ac-
counted for 50.4 per cent of the
contributions Hutchinson received
from individuals.

Hutchinson reported that his
campaign received contributions
totaling $425.8¢5, of which
$131.867 were unitemized contri-
butions from individuals and
$251.892 were itemized contriby-
tions from individuals. He re-
ported contributions from political
party committees and pohitical ac-
tion committees of $41.115.

Of Hutchinson's $251.892 in
itemized contributions from indi-
viduals. the report shows that
€(]1.570 (24 4 per cent) came from
individuals  with  Arkansas  ad-
dresses The remaining $190.322
(75 6 per cent) came from contrib-
utors with out-of-state addresses

The 819(0.322 includes $110.316
that Hutchinson received In so-

called “"condunt contributions’” —
contributions by individuals ' the

National Republican Senatorial
Campaign Committee, which
scrved as the “conduit™ and

passed the contribytions on.

Bumpers reported total contri-
butions of $432.551. of which
$19.658 were unitemized contribu-
tions from individuals and
$238.913 were 1temized contribu-
tions from individuals. He re-
ported contributions from political
party committees and political ac-
tion committees of $143.980.

Of Bumpers' $238,913 in item-
ized contributions from individu-
als. the report shows that
$212.306 (88.8 per cent) came
from individuals with Arkansas
addresses and $26.607 (11.2 per
cent) came from individuals with
out-of-state addresses.. Bumpers
reported no conduit contributions.

If all of Bumpers' unitemized
contributions from individuals
also came from in-state restdents,
then Arkansans accounted for 90.7
per cent of Bumpers' contributions
from individuals.

Hutchinson was asked last week
about the percentage of out-of-
state contributions to his cam-
paign. He said the conduit contri-
butions  allowed challengers to
match the funds political action
committees traditionally donate to |
incumbents.

He added that the almost
$200.000 his campaign had raised
from Arkansas residents “shows
good grass roots support when
you're going up against a 12-vear
incumbent




NEW YORK TIMES, October 29,

2

1986

By RICHARD L. BERKE
Speclal (0 The New York Times
WASHINGTON, Oct. 28 — William F. Alcock
is listed in a Federal campaign report as con-
tributing $10 this year to the Senate campaign
of James Santini, Republican of Nevaa.

But Mr. Alcock, a retired communications
manager in Matamoras, Pa., said he had never
heard of a James Santini.

*‘Who? DeConcini?'" he asked, confusing Mr.
Santini, a Congressman from Nevada, with
Senator Dennis DeConcini, Democrat of Ari-
zona.

in random telephone interviews around the
country this week, Mr. Alcott and several other
contributors said they had no idea that the
checks they sent to the National Republican
Senatorial Committee had been earmarked for
particular candidates.

The committee has exceeded Federal limits, |

apparently without breaking the law, on the:
amount it can contribute to individuals by as-
serting that the contributors designated money
for specific candidates, and not for unrestricted
spending by the cemmittee. .

Through this practice of ‘‘bundling’’ the com-
mittee has channeled about £} milltion this year
to Senate candidates, mostly in close races in
smaller states, according to the committee’s
latest report to the Federal Election Commis-
sion. The reports show that the money has been
collected from relatively small contributions
solicited largely through direct mail.

In a letier dated Sept. 2 and signed by Vice
President Bush, contributors were urged to do-
nate to candidates in specific states, although
names were not ciled. Many loyal Republican
donors responded swiftly to solicitations from
Mr. Bush and others, and, as requested, wrote
checks made out to the senatorial committee.

David T. Hooper, retired, of West Redding,

‘Who?’ Some Donors Hadn’t Heard of Candidates

Conn,, is Y<ted as contributing $5 to each of
these Rep .lican candidates for Senate: Sena-
tor Jeremiah Denton of Alabama, Senator .
Paula Hawkins of Florida, Christopher Bond of
Missouri and Kenneth Kramer of Colorado.

“Wait a minute,” said Mr. Hooper. ‘I don't .~
remember Bond and Kramer. Those names
don’t even ring a bell. I don’t know where you're .
getting this information from. I made a contri-
bution to the Republican senatorial committee , ..
and rely on them to use the money in the most ,
effective way.” .

David Narsavage, a spokesman for the sena-
torial committee, said the commii‘ee sent con- |
firmation notices to donors and *‘thank you' .
.notes from the designated candidates for their. ..
contributions. He contended that the coammittee.
did make it clear to the donors, both in the so- ..
licitations and follow-up letters, where their.
money was going.
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FEDERAL ELECTION COMMISSION

STON D C 20463
WASHINGTO C November 17’ 1986

Stuart M. Gerson, Esquire
Epstein, Becker, Borsody & Green, P.C.
1140 Nineteenth Street, N.W.
Washington, D.C. 20036
RE: MUR 2282
National Republican Senatorial
Committee;
Rodney A. Smith, as treasurer

Dear Mr. Gerson:

This is in response to your letter dated November 10, 1986,
in which you request a twenty-day extension of time to respond to
the allegations against your clients, the National Republican
Senatorial Committee and Rodney A. Smith, as treasurer.

I have reviewed your request and agree to the requested
extension. Accordingly, your response is due no later than
December 10, 1986. If you have any questions, please contact
George Rishel at (202) 376-5690.

Sincerely,

Charles N. Steele
General Counsel

~bio § Stmi—

By: Lois Lerner
Associate General Counsel
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FEDERAL ELECTION COMMISSION

WASHINCTON, D C 2046}
November 20, 1986

Ms. Adrienne Masters
Wilmer, Cutler & Pickering
2445 M Street, N.W.
Washington, D.C. 20037

RE: MUR 2282

Dear Ms. Masters:

This letter acknowledges receipt of the supplemental
information you provided which the Commission received on
November 14, 1986. The respondents will be sent a copy of this
supplemental information.

You will be notified as soon as the Commission takes final
action on your complaint. Should you receive additional
information in this matter, please forward it to this Office. We
suggest that such information be sworn to in the same manner as
the original complaint. If you have any questions, please
contact Retha L. Dixon, docket chief, at (202) 376-3110.

Sincerely,

Charles N. Steele
General Counsel

/)w?&\/\
Lér

By: is G. ner
Associate General Counsel

cc: Marcy Frosh
Common Cause
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FEDERAL ELECTION COMMISSION
WASHINCTON. D C 20463
November 20, 1986

Stuart M. Gerson, Esquire

Epstein Becker Borsody & Green, P.C.
1140 Nineteenth Street, N.W.
Washington, D.C. 20036

RE: MUR 2282

National Republican Senatorial
Committee; Rodney A. Smith, as
treasurer

Dear Mr. Gerson:

On October 31, 1986, the Federal Election Commission
notified your clients of a complaint alleging that your clients
may have violated sections of the Federal Election Campaign Act
of 1971, as amended (“the Act"). On November 14, 1986, this
Office received a supplement to this complaint which is enclosed
for your information.

If you have any questions, please contact George Rishel, the
attorney assigned to this matter, at (202) 376-5690.

Sincerely,

Charles N. Steele
General Counsel

beo P L

By: Lols G. Lerner
Associate General Counsel

Enclosure
Supplement to Complaint
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EPSTEIN BECKER BORsoODY & GREEN, P

ATTORNEYS AT LAW
1140 19"~ STREET, N.W.

<O PARK AVENUE

NEW YOKR NEW YORR |10177-0077" e
J1e 370-9800

TriEx 510100817}

108 NONTH ST ASAPH STREET
ALEXANDRIA, VIRGINIA 22314 "
L7030 684 1204

SO MAIN STREET
FORT WORTIM, TEXAS 761023105
\817% 334-0701

(202) 861-0900
TELEX 756-260

WASHINGTON,D.C. 200236-6601"

1'/‘Cﬁ' dg/‘_ & ?} J
. C.

FOUR EMBARCADERO
SAN FRANCISCO, CALIFOMNNMNIA Q4111 S954
418) 398-86Kn

1875 CENTURY PANhR FAST
tOS ANGELES, CALIFORNIA 9O0B7-2501
(213) ss6-806)

515 EAST PARK AVENUE
TALLAHASSEE, FLORIDA 32301-2524
I904) 681-08uA

TP C NEW YORN, WASHINGTON, D.C

December 15, 1986 %

AND VIRGINIA ONLY

HAND DELIVERED

=
George F. Rishel, Esquire e
Office of the General Counsel
0 Federal Election Commission
7 999 E Street, N.,W.
A Room 657
< Washington, D.C. 20463
~ RE: MUR 2282: Respondent, National
Republican Senatorial Committee
o
Dear George:
'\
P Enclosed please find response of the National
" Republican Senatorial Committee in the above-captioned matter.
«<r
As always, please do not hesitate to contact this
C office if you have any questions regarding this matter.
« Very truly yours, ’
o i ‘

.a.&-\'&“,\ .\,IA.://'

Leslie J. Kerman

LJK:kb

Enclosure
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EPsTEIN BECKER Borsopy & GREEN, P.C.
ATTORNEYS AT LAW
1140 19" STREET, N. W.

2%0 PARK AVENUE WASHINGTON,D.C.20036-660!" FOUR EMBARCADERO
NEW YORK,NEW YORR 10177-0077° VR SAN FRANCISCO. CALIFORNIA Q4]11-5954
212) 370-9800 (202) 861-0900 {415’ 398-5565
TELEX 5101008171
TELEX 756-260 1875 CENTURY PARK EAST
108 NORTH ST. ASAPH STREET LOS ANGELES, CALIFORNIA 80067-25%0)
ALEXANDRIA, VIRGINIA 22314 ° (213) 556-8886)

O3 684-1204
515 EASYT PARK AVENUE

201 MAIN STREET TALLAHASSEE, FLORIDA 32301-2524
FORT WOIRTH, TEXAS 76102 3105 (904) 681-0596
W17 334-0701 -
December 15, 1986 =

'PC NEW YORK, WASHINGTON.D C
AND VIROINIA ONLY

Charles N. Steele, Esquire
General Counsel =
Federal Election Commission '
999 E Street, N.W.
Washington, D.C. 20463

Re: MUR 2282
Dear Mr. Steele:

This letter and its attachments, including the affida-
vit of Ms. Maryanne E. Preztunik and related materials, are
submitted on behalf of the National Republican Senatorial
Committee ("NRSC") in response to a complaint filed on October
28, 1986, and supplemented on November 14, 1986, by the interest
group Common Cause and designated as Matter Under Review ("MUR")
2282.

The complaint, which is based upon erroneous interpre-
tations of both fact and law, concerns the NRSC's role as conduit

for certain earmarked contributions to specific campaigns for the

Inited States Senate in 1986.l/ These donor-directed

1/ The complaint is essentially based on newspaper reports and
editorial opinions which in turn quote largely anecdotal
sources. The Federal Election Commission historically has
declined to proceed on such bases and, given the evidence of
thorough compliance with applicable law and precedents by the
NRSC, the Commission should find no reason to believe that a




Charles N, Steele, Esquire
December 15, 1986
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contributions were encouraged by the NRSC through a direct-mail
solicitation on the letterhead of the Office of the Vice Presi-
dent of the United States. This mailing, which occurred on or

about September 2, 1986, is the specific subject of Common

Cause's misplaced grievance. For the reasons stated herein, the

NRSC respectfully submits that the Federal Election Commission
("the Commisgion" or "FEC") should find that there is no reason
to believe that the NRSC has violated the Federal Election
Campaign Act of 1971, as amended ("the Act").

The Issues Raised by the Complaint

Cutting through the rhetoric of the complaint and its
supplement, we find that Common Cause cites three aspects of the
mailing at issue (a copy of which is appended to the Preztunik
affidavit as Attachment A) that it claims subjected the monies
received to NRSC "direction and control" and which the complain-
ant argues therefore became excessive contributions by the NRSC
to the campaligns that ultimately received the donations.

The specific matters complained of are:

1. the fact that the contributions were initiated by
an NRSC solicitation to persons on its mailing list (Complaint at

3);

violation has occurred. As we discussed, the issues raised
hy Common Cause really are policy centered rather than fact
specific and are better left to legislative or administrative
resolution.
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Charles N. Steele, Esquire
December 15, 1986
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2. the fact that the mailing did not 1identify

candidates by name but instead by their campaign state (Complaint
at 3); and

3. the fact that the NRSC was the payee of the checks
received and deposited them in its own account for later distri-
bution to the designated candidates (Complaint at 4, 6).

However, solicitation of earmarked contributions by

conduits has been approved by the Commission and, especially in
the case of a national political party committee such as the
NRSC, is a constitutionally-protected activity. Additionally,
there is no legal requirement that either a solicitation or a
response identify a candidate by name rather than campaign, and
the Commission has approved campaign-designated earmarking in the
past. Moreover, because the NRSC mailing only concerned Sena-
torial races and there was only one such race and only one
Republican candidate in any single state, there was absolutely no
reasonable possibility of donor confusion. And finally, earmark-
ing through the conduit's own account is specifically permitted
by law and the NRSC has complied fully with all accounting and
reporting requirements that insure that the conduit cannot direct
or control the contribution.

Factual Background

The NRSC 1is a national political party committee
dedicated to the election of Republicans to the United States

Senate. In addition to making direct contributions to candi-
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dates' campaigns (see 2 U.S.C. § 44la(h)), and coordinated
expenditures on their behalf (see 2 U.S.C. § 441a(d)(3)), the
NRSC engages in a broad spectrum of party building and support
activities., These activities have two essential and related
goals -- one electoral, the other financial.

It is obvious that the foremost goal of the NRSC,
indeed of any party committee, is the maximization through
legitimate means of the votes cast in favor of the candidates
that it endorses. Not too distantly subordinated, however, is
the operative goal of attempting to assure that each Republican
Senatorial campaign will have the maximum financial support
allowed by law. Whether one agrees with Common Cause and others
that campaigns are too expensive, or merely acknowledges that
modern campaigning is a very costly activity, the fact remains
that the best of candidates with the best of ideas can only
engender broad-based support if they have the financial means to
take advantage of increasingly-sophisticated communications
technologies, data support, transportation and related services.
This is hardly a revelation, bhut it is a truth,

In connection with its own fundraising and direct
political support activities, the NRSC has developed a laxrge
group of reliable supporters with whom it communicates periodi-

cally by mail and to whom it offers a variety of programs and

presentations concerning political and governmental developments.
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In serving its nationwide support group, the NRSC has become
cognizant of several important and related concepts.

For example, although any given Senatorial election
campaign may be of an essentially local nature, certain unifying
national issues emerge from the universe of campaigns in an
election cycle. Persons interested in such national issues, even
one as basic as attempting to maintain or gain party control of
one of the legislative chambers, often are willing to contribute
to campaigns for seats far from where they live or work. However,
such persons, although vitally interested in national issues and
the potential impact upon them of distant races, may have limited
access to media coverage of those races and the candidates'
prospects and needs,

Close attendance to national agendas is at the core of
the national party committee's reason for existence and defines
its need to associate itself with like-minded people throughout
the country. Informing potential supporters and contributors of
critical issues and important Senate races 1s among the most

fundamental speech and associational activities undertaken by the

NRSC, and the mailing at issue is exemplary of one type of this

protected informational activity.

In carrying out its informational and associational
functions, the NRSC recognized that, although the law may w»lace a
limit on the amount that an individual may contribute to a

political campaign or committee, it cannot place a limit on the
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number of individuals who may so contribute. Based upon the

advice of counsel (see Preztunik Affidavit § 4) and Commission

precedents (iﬂ')' the NRSC also was aware that a committee 1like

itself was entitled to serve as a clearing house to forward
individually-directed contributions to specific campaigns. The
NRSC therefore concluded that it could further its party goals

legitimately by calling attention to critical races and facili-

tating contributor support for Republican candidates by offering
to serve as a conduit.

Statutory and Regulatory Requirements

Prior to undertaking the activity at issue in the MUR,
the NRSC understood the 1legal requirements for conduiting
activities and was intent upon full compliance with them.
Preztunik Affidavit 49 5-8. That understanding begins with the
Act itself which permits a person to receive a contribution on
behalf of the political committee of someone else, subject to
certain basic reporting and disclosure requirements detailed in
regqulations. See 2 U.S.C. §§ 432(b), 44la(a)(7)(A). This
authority is amplified in the Commission's regulation (11 C.F.R.
110.6) which defines an earmarked contribution as one which a
contributor directs, orally or 1n writing, to a candidate through
a conduit or intermediary.

Because the conduit is merely the vehicle for the

transfer of a donor-directed contribution to a designated

campaign, the contribution is the donor's, not the conduit's, and
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therefore counts against the donor's individual contribution
limits, For the same reason, the conduit may not exercise
direction or control over the choice of the recipient or the time
of delivery of the earmarked contribution. Such contributions
above $50 must be transferred to the ultimate recipient within 10
days of receipt (11 C.F.R. 102.8), and the contributions must be
disclosed both on the conduit's next regularly-scheduled FEC
report and in a special report to the recipient, 11 C.F.R.
110.6(c). Finally, the administrative costs of the conduiting
activity are charged against the conduit's limits unless paid for
the by recipient on a pro-rata basis. See General Counsel's

Brief in Matter of Council for a Livable world, MUR 1028.

The Mailing At Issue

From both an operational and a constitutional stand-
point, the NRSC had the unfettered right to associate and
communicate with persons with whom it had dealt in the past to
solicit their support in lawful activity, i.e., contributing to
Senatorial campaigns through a conduit. However, the NRSC also
was aware that, whatever it asked of its friends, they must
remain free to accept or reject the NRSC's suggestions and the
NRSC could have no discretion as to the disposition of any
earmarked contributions that resulted from its communications.
The mailing at issue in this MUR accommodated these interests and

strictures.
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As the attached example of the September 2, 1986
mailing shows, the recipient was informed of the importance of
the issue of Republican control of the United States Senate, and

the mailing further described four specific Senatorial campaigns

which required urgent assistance.2/ The letter requested

that donor send a contribution to be divided among the four
campaigns and stated that a component of the NRSC had "agreed to
serve as the central clearing house" for the distribution of the
individual's donation. Although a specific amount was suggested,
the reply form enclosed with the letter makes it clear that the
donor had the complete option to designate the actual amount of
his or her contribution and to confirm his or her intention that
the "special candidate check" amount was to be split among the
listed races.

As the mailing also demonstrates, although the law does
not require it, the NRSC had arranged for a discrete-function
bank account to deal with these conduited contributions. See
also Preztunik Affidavit ¢ 8b. And from the time the letters
were mailed, the NRSC's response was purely mechanical; it could
not and did not exercise any direction or control over the
donor-designated contributions it received as conduit. Nor could

it comingle earmarked funds with other receipts.

2/ The four campaigns discussed varied slightly from letter to
letter, but each letter mentioned four specific state
campaigns in need of help.
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Unless the check received was accompanied by the reply
sheet confirming the individual donor's intent to earmark his or
her contribution, the NRSC did not deposit the check into its
conduit account. Thus, each deposited check was supported by
contemporaneous evidence of donor direction. Id.

Deposits of the checks into the designated conduiting
account were made as quickly as possible and, 1in every case, the
specific amounts earmarked were transmitted to the recipient
campaigns within the 10 days the law requires; in most cases the
transfer was made within 48 hours of NRSC's receipt. Id. at
i 8c. The NRSC also filed the required reports with the Commis-
sion and forwarded the appropriate special recipient reports to
the campaigns, all in a timely manner. 7Td. at ¢ 8d. Finally,
the NRSC assured that the administrative expenses of the conduit-
ing activity properly weve paid, either directly by the recipient
campaigns or as a charge against the NRSC's coordinated expendi-
ture limitations as to those recipients.

In sum, there is ample evidence of donor intention, and
the NRSC was no more than a conduit acting wmechanically, but
scrupulously, in compliance with all legal requirements. The

Complainant's specific charges to the contrary are without merit.
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NRSC SOLICITATION OF CONDUITED CONTRIBUTIONS
IS A CONSTITUTIONALLY-PROTECTED ACTIVITY THAT
CANNOT REPRESENT THE DIRECTION AND CONTROL
FORBIDDEN BY FEC REGULATION.

The first of Common Cause's specific contentions is
that the NRSC should be held to have exercised direction and
control over the contributions received pursuant to the subject
mailing because of its solicitation of the donors and suggestions

as to how they might contribute. The complainant can offer no

authority for this proposition and the law is quite to the

0
contrary.é/
1o
<r
N\'
3/ The term "direction or control” is not used in the statute
M authorizing conduiting, and it is not defined in the regula-
tions or in any Advisory Opinion or reported decision of the
r Commission or a court. We note, however, that none of the
o three criteria that Common Cause would seek to impose to
- invoke the prohibition (solicitation, identification of the
<r donee by campaign rather than by name, and receipt of checks
to the order of a conduit's account rather than to the order
c of a candidate) ever has been held by the Commission to
% establish "direction or control" by a conduit. See MUR 335,
. Andrew Young, Congressman from Georgia, et al.; MUR 377,
c Citizens for John V. Tunney; MUR 409, Service Station Dealers

PAC; MUR 427, Green for Senate Committee; MUR 446, UAW-V-CAP;
MUR 491, Montgomery County Democratic Party, et al.; MUR 652,
Vermont State Democratlic Federal Campaign Committee, et al.;
MUR 752, Missourl State Democratic Committee; MUR 1005,
Rooney for Congress; MUR 1019, Bangor Democratic City
Committee; MUR 1028, Council for a Livable World; MUR 1064,
Perry R. Bass; MUR 1392, Carter-Kennedy Unity Dinner Commit-
tee, et al.; MUR 1462, Brown for U.S. Senate Independent
Action, Inc.; MUR 1501, Rep. James Wright, Majority Congress
Committee, et al.; MUR 1603, The Congressional Majority
Committee; MUR 1868, Lewis E. Lehrman, et al.

In several of these cases, however, the Commission has, as we
show infra, specifically approved each of the three chal-
lenged matters in the context of conduiting.




Charles N. Steele, Esquire
December 15, 1986
Page 11

The NRSC's solicitation of supporters and potential
donors is crucial to the attainment of its national political
goals. This type of communication is subject to First Amendment
protection both on associational and speech bases. As the
Supreme Court has held, its "decisions involving associational
freedoms establish that the right of association is a 'basic

constitutional freedom,' Kusper v. Pontikes, 414 U.S. at 57,

that is 'closely allied to freedom of speech and a right which,
like free speech, lies at the foundation of a free society.'

Shelton v. Tucker, 364 U.S. 479, 486 (1960)." Buckley v. Valeo,

424 U.S. 1, 25 (1976). See NAACP v. Button, 371 U.S. 415 (1963);

NAACP v. Alabama, 357 U.S. 449 (1958). For the Commission to
interpret the Act as Complainant would have it do -- to prevent a
national political party committee from informing American
citizens about crucial political issues and important races and
inviting their participation in a manner specifically permitted
by law -- would raise insuperable constitutional »roblems for the
Commission,.

While the Commission should decline Complainant's
invitation, both now and in any subsequent rulemakxing proceeding
concerning conduiting, what 1s most germaine to the present
inguiry is the fact that the NRSC is entitled to rely on tne
Commission's specific approval of solicitation by conduits.

For example, in Advisory Opinion 1980-46, Fed. Election

Camp. Fin. Guide (CCH) ¢ 5508, p. 10,588 (Julv 8, 1980), the
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Commission took up the matter of a committee (the National
Conservative Political Action Committee) whose asserted principal
role was the making of independent expenditures on behalf of
candidates. However, the Commission noted that when the subject
committee solicited contributions for specific candidates with
the intent that it would forward those contributions on behalf of
the donors to the candidates, the committee was acting as a pure
conduit and was required to report the contributions as such.

In requiring NCPAC to comply with the regulations
governing earmarking, the Commission specifically considered the
fact that it was NCPAC that was making the "clear suggestion that
the individual receiving the communication make a contribution to
a specific candidate through NCPAC as an intermediary." Id. at
10,590. But, the Commission noted, when the individual complied
with the suggestion, "the individual contributor, not NCPAC,

makes the choice whether to make a contribution to the specified

candidate." 1Id. The Commission also noted that "[t]lhe fact that

a potential contributor may decide against making a contribution
indicates lack of control over the choice of the recipient
candidate by NCPAC." 1Id.

In the instant MUR, the samme evidence of a lack of
direction and control is present. The recipient of the mailing
was entirely free to have rejected the suggestion to contribute,

as many in fact ignored the NRSC's regquest, and the NRSC had
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absolutely no discretion concerning the disposition and reporting
of the monies that were directed by contributors.4/

In Advisory Opinion 1976-51, Fed. Election Camp. Fin.
Guide (CCH) ¢ 5251, p. 10,157 (Sept. 14, 1976), the Commission
held that an informal discussion group concerned with foreign
policy issues was a political committee subject to registration
and reporting requirements because of the likelihood that the
group's members "would expressly assert their association when
making a contribution to any of the candidates or committees that
[they discussed]." The Commission also pointed out that the
discussion group was subject to FEC earmarking regulations to the
extent that it transmitted bundled contributions, thus expressly
recognizing that it is entirely proper for an organization to
discuss and solicit contributions directed by its members to
candidates as long as the conduit complies with the rules
regarding receipt, transmittal and reporting of the earmarked
contributions,

Solicitation of earmarked contributions by the conduit
itself also was approved by the Commission in Advisory Opinion
1983-18, Fed. Election Camp. Fin. Guide (CCH) ¢ 5662, p. 10,984

&

(Sept. 22, 1983). In that case, the Commission held that

i/ The checks sent to NCPAC were made out to individual cam-
paigns, but as we have noted elsewhere, that fact is im-
material. Under the specific governing regulations, contri-
butors are entitled to forward their earmarked contivibutions
to the conduit's discrete function account.
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employees may make contributions to their corporation's trade
association PAC that are earmarked for the political action
committee of a different trade association. The Commission
specifically addressed the issue of solicitation and, finding it
lawful in that case, again merely required complete compliance
with the regulations governing conduiting.é/

Finally, in MUR 1028, Council for a Livable World, the

General Counsel's Brief, which the Commission unanimously adopted
in finding no probable cause to believe that the respondent had
violated the Act and conduiting regulations, cites the fact that
the Council's mailings profiled designated candidates and
suggested that contributors donate to one or the other based on
the initial of their last names. In considering whether this
solicitation amcunted to direction or control by the Council over
the earmarked contributions, the General Counsel noted that
control was absent because "the individual contributors, not the
Council, determine whether or not contributions to candidates
will be made." Brief at 4,

The General Counsel also noted that, "[i]n terms of

direction, the Council does select the candidates for whom it

3/ A similar result was reached in Advisory Opinion 1981-57,
Fed. Election Camp. Fin. Guide (CCH) ¢ 5636, p. 10,817 (Feb.
1, 1982), where the Commission held that the political action
committee of a labor union was entitled both to solicit and
to collect earmarked contributions through payroll deductions
from members und then to distribute them to the designated
candidates or committees.
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will make mailings and does suggest to its supporters that

contributions be made." Id. But, "[a]lfter a supporter has

decided whether or not to act on the Council's suggestion, the
Council cannot change the recipient or the amount." Id.

The same is true in the instant case. The NRSC made
suggestions to its mailees quite similar to those made by the
Council for a Livable World. However, those suggestions did not
obligate a donor to contribute but, once he did, the NRSC could
not alter the division requested or the campaigns designated. It
was bound to undertake purely ministerial acts: the deposit and
transmittal of the contribution to the designated campaign
committees.

Based upon the foregoing holdings of the Commission and
the overriding considerations of constitutional law, the NRSC
respectfully submits that a conduit's solicitation of prospective
donors is a protected activity and that the solicitation in the
instant case cannot establish direction and control by the NRSC.

IT. THE SOLICITATION OF CONTRIBUTIONS ON

THE BASIS OF THE STATE OF THE REPUB-
LICAN CAMPAIGN IS ENTIRELY PERMISSIBLE.

Common Cause next takes issue with the NRSC's solicita-
tion and receipt of earmarked contributions because the mailing
and donor reply described the targeted Republican races by state
rather than by the candidates' names. Again, there 1is no
statutory or regulatory provision requiring the designation that

the Complainant seeks, nor is there any need for one.
14
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Although the NRSC's mailing recipients surely had
information that identified to them the specific candidates to
whom they might earmark contributions, there is no requirement of
such specific identification to or by the contributor. For
example, in Advisory Opinion 1982-23, Fed. Election Camp. Fin.
Guide (CCH) ¢ 5662, p. 10,862 (May 13, 1982), the Commission held
that a terminating committee could make earmarked contributions
through another committee, In so holding, the Commission
specifically noted that it "has allowed a contribution to be
earmarked for an undetermined Federal candidate where the facts
indicated that the candidate was identifiable as to specific
office, party affiliation, and election cycle."” Indeed, in
Advisory Opinion 1977-16, the Commission upheld earmarked
contributions made to a "candidate" whose existence was not yet
known,

In the instant case, the contributors clearly knew the
office involved,®/ the party and the cycle, and while they
also had reason to know a good deal wmore about tne targeted

candidates, this is all that the Commission has requir=d.l/

E/ By definition, the NRSC 1is only involved in matters related

to elections for the United States Senate and only seeks
support for Republicans. There was no state which in 1986
had more than one Senate seat at issue and there was no more
than one Republican candidate in any Senate race. The
potentiality for confusion was nil.

1/ In MUR 377, Citizens for John v, Tunney, the matter which led

to the regulations we are discussing here, the General
Counsel, whose recommendation was accepted by the Commission,
concluded that party-committee conduiting reqgulations should
be applied in a situation where contributors issued no
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III. FEARMARKED CONTRIBUTIONS MADE PAYABLE
TO A CONDUIT'S ACCOUNT ARE SPECIFICALLY
PERMITTED BY LAW.

2 U.S.C. § 441la(a)(8) states that conduited contribu-
tlons are to be treated as those of the donor not the interme-
diary. The section then provides that "([t]he intermediary or
conduit shall report the original source and the intended
recipient of such contribution to the Commission and to the
intended recipient. If Congress anticipated that conduits merely
would pass along checks made out to the ultimate recipient, as
the Complainant argues, this identification provision would be
superfluous. However, Congress clearly anticipated that ear-
marked contributions could pass through the conduit's account and
the Commission specifically countenanced this form of conduiting
in its regulations.

Thus, 11 C.F.R. 110.6 tracks the languages of section
441la(a)(8) of the Act in providing that "(a) All contributions by

a person made on behalf of or to a candidate which are in any

intermediary or conduit, are contributions from the person to the

specific instructions as to who would ultimately receive
their contributions but merely "were aware that a portion of
their monies would be used to support the Tunney Committee."
General Counsel's Report at 7. Neither the General Counsel
nor the Commission found these non-specific "designations"
inappropriate as long as it was understood that their
transmittal was a conduiting activity and that the contribu-
tions were subject to individual limits.
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candidate.” Emphasis supplied. The regulation then provides for
the two required forms of conduit reporting and contains the

following specific mandate (11 C.F.R. 110.6(c)(1)(i)): "If th

————

contribution passed through the conduit's account, disclose each

contribution, regardless of amount, on schedules of itemized
receipts and expenditures." Emphasis supplied.

There can be no question that receipt of donor's
contributions into the conduit's discrete-function account,
followed by the transmittal of the earmarked amount to the
designated campaign committee through the conduit's check 1is
specifically permitted by law. This approved method of conduit
transfer cannot, by definition, amount to direction and control
by the conduit. Common Cause's suggestion to the contrary is

frivolous.ﬁ/

8/ At least two Commission Advisory opinions involve approved
earmarking through the conduits' bank accounts. In Advisory
Opinion 1981-57, supra, at 10,818, the Commission, having
approved solicited earmarking, stated: "[tlhe Act and
Commission regulations permit the use of a payroll deduction
plan for contributions to the separate segregated fund of
2lither a corporation or a union.,"

And, in Advisory Opinion 1981-21, Fed. Election Camp. Fin.
Guide (CCH) ¢ 5611, p. 10,776 (July 9, 1981), the Commission
went so far as to hold that a person may authorize the
transfer of previously-made contributions from his account
with a state PAC to a federal PAC account.
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IV. THE COMPLAINT RAISES ARGUMENTS THAT ARE
INAPPROPRIATE TO AN ADJUDICATION ALTHOUGH
THEY MIGHT BE ADDRESSED IN A LEGISLATIVE
OR RULEMAKING CONTEXT.

Having disposed of the unavailing specific charges
against the NRSC's conduiting activity, we turn to a considera-
tion of what this complaint is really about. Although it is
addressed to a particular NRSC mailing soliciting donor-directed
contributions to various Senatorial campaigns, the NRSC's
compliance with current legal requirements concerning conduiting
is manifest enough that the complaint should be seen as having a
broader goal -- the elimination of conduiting altogether.

That larger issue properly may be addressed by Congress
and, to some degree, through administrative rulemaking such as
that now underway before the Commission. See 51 Fed. Reg. 146
(July 30, 1986). But it is highly inappropriate to an adjudica-
tory matter such as this which must be controlled by the law as
it is, not the law that Complainant would have adopted by fiat.

Complainant has been a highly-vocal advocate of
revision of campaign-finance laws. An ardent proponent of public
financing, it believes that elections are too expensive and that
the need for money subjects incumbents and challengers to
corrupting influences.2/ The evidentiary basis for 1its

general attack is far from clear, and the attack is particularly

)/ Besides the complaint and its supplement, see e.g., Christian
Science Monitor, October 14, 1986, at 3; Industry Week, April
14, 1986, at 27; Egpional Journal, Vol. 17, No. 50, p. 2886.
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tenuous when directed at the conduiting activity of a political
party committee,

American political narties are not ideological mono-
liths demanding particular views of their candidates and able to
impose across-the-board party loyalty. Both major parties
represent a spectrum of political beliefs unified by a few
transcendent characteristics or emphases, for example, concerning
the proper role of government in matters of social or economic
policy, or the relationship between national defense and foreign
policy. But there is nothing to suggest that parties can somehow
gain undue influence with their candidates or that there 1is
something nefarious about party supporters earmarking their
statutorily-limited contributions through party conduits.
Indeed, there is much that is pro-democratic about it.

The party conduit stands as a kind of buffer between a
contributor, who may have a very limited interest in mind, and
the candidate. Even more importantly, the party that is able to
galvanize supporters to participate through it in the political
process is achieving something to be encouraged, not condemned.

This is not to say that conduiting should not be
regulated and the disclosure and reporting requirements should
not be reaffirmed or clarified, The NRSC has complied assidu-
ously with present requirements and has no objection to any
reasonable form of disclosure. The Commission's consideration of

such measures, however, should take place in another context.
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CONCLUSION
For the foregoing reasons, the NRSC respectfully
submits that the Commission should find no reason to believe that
the NRSC has violated the Act through the conduiting activity
that is the subject of this MUR.
Yours very truly,

S ) Fior—

Stuart M. Gerson,
Counsel to the National Republican
Senatorial Committee

SMG:cr

cc: Commissioners Aikens
Elliot
Josefiak
McDonald
McGarry
Thomas

Rodney A. Smith
James K. Wholey, Esquire
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CITY OF WASHINGTON )

DISTRICT OF COLUMBIA )

MARYANIE E. PREZTUNIK, being duly sworn, deposes and says:

1. I ain the Comptroller and Director of
Administration of the National Republican Senatorial Committee
("NRSC"™ or "the Committee®™) located at 440 First Street, N.W.,
Suite 600, Washington, D.C. 20001. I have held the position
of Comptroller of the NRSC since February 14, 1983, and, 1in
addition, have served as the NRSC's Director of Administration
since January, 1985,

2. As the Comptroller and Director of Administration

of the NRSC, I am responsible for the financial and day-to-day




operations of the Committee as well as the fulfillinent of the
NRSC's disclosure obligations to the Federal Election
Commission ("FEC" or "the Commission®). Moreover, 1 have
Signatory authority on all of the Committee's bank accounts.

3. In conjunction with the need to assure that
Republican Senatorial candidates would receive the broadest
financial support allowable by 1law, the NRSC, in connection
with the 1986 Senatorial campaigns, decided that it would be
available to serve as a conduit for donor-directed
contributions to individual campaigns. As a result of this
decision, the NRSC sent mailings, among which are the subject
of this Matter Under Review, to its donor base. See Attachment
A (sample solicitation 1letter including reply card and
envelope). In these mailings, the Committee informed potential
donors of races where there was particular need for funding,
and asked them if they would earmark contributions through the
NRSC to those Senate campaigns. The NRSC served as the conduit
for said donor-directed contributions in the manner prescribed
by the Federal Election Campaign Act of 1971, as amended, ("the
Act") and the requlations promulgated thereunder.

4, I was aware that this conduiting activity was
undertaken upon the advice of counsel and in reliance on past
FEC Advisory Opinions and Enforcement Actions including the FEC

General Counsel's analysis in Matter of Council for a Livable

World, MUR 1028,



5. From the outset, the NRSC was aware of, and was
careful fully to comply with, the following statutory and
requlatory requirements for serving as a conduit:

a. The basic rule that a conduit 1s mnmerely the
vehicle for the transfer of an individual's
contribution to a designated campaign. The
contribution is that of the donor, not the
conduit. Thus, the conduit c¢an exercise no
direction or control over the ~choice of the
intended recipient of the contribution or the
time of delivery of the contribution;

b. The requirement that an earmarked contribution
counts against the donor's individual
contribution limits as set forth by law, and not

~ against the contribution limits of the conduit;

«r c. The rule that a conduit must forward an earmarked
contribution to the intended reciplent committee
within ten days of the conduit's receipt thereof;

4
v

d. The requirement that a political committee, such
as the NRSC, which serves as a conduit of
donor-designated contributions must disclose
these earmarked —contributions, regardless of
anount, on two separate FEC reports: the
comnittee's next reqularly-scheduled report, and
a special report to the recipient; and

77 4 N >

e. The rule that the administrative costs 1incurred
in the operation of a conduiting activity and 1in
collecting and distributing the contribuzions to
the designated candidates must be paid for by the
recipient campaigns on a pro-rata basis or
counted as an in-kind contribution to, or
coordinated party expenditure on behalf of, the
recipient candidate committees.

i

6. I have been involved from the outset with the
inplementation of the NRSC's conduiting activities. In
particular, I formulated procedures to ensure that
donor-directed contributions were transferred to the intended

recipient committees in a timely fashion and were properly




reported to the FEC as well as the recipient committees, and
that the recipient Senatorial canpaigns paid their pro-rata
share of tlhe costs of these conduiting activities.

7. The NRSC's conduiting activities were conducted at
all times in full compliance with the requirements outlined in
Paragraph 5. Moreover, the NRSC undertook additional steps
beyond those required by FEC regulations to ensure that its
conduiting activities would fall within the parameters
previously set forth by the Commission for similar activities.

8. Specifically, the NRSC thoroughly complied with
the FEC requirements regarding conduiting activities outlined
in Paragraph 5 as follows:

a. At no time did or «could the NRSC exercise
direction or control over the <choice of the
intended recipient of a donor-designed
contribution or the time of delivery of the
contribution to the 1intended beneficiary. The
conduit response cards which donors returned to
the NRSC along with their contribution checks
clearly demonstrated the donors' intent to direct
their "special candidate"™ «contributions to be
split equally among specific campaigns. See
Attachment A.

Thus, as it is legally required to do, the NRSC
automatically processed such contribution checks
as earmarked contributions to the intended
recipient campaigns. No contribution checks were
processed by the NRSC as earmarked contributions
unless the Committee had documentation supporting
the individual donor's intent to earmark his/her
contribution;

All monies received by the NRSC in response to a
conduit mailing were deposited into the NRSC's
discrete function account, a special account
opened solely for such proceeds. The monies 1in
this discrete function account were never
commingled with NRSC funds. Further, the only
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transfers made from the discrete function account
were to Senatorial campaign committees for which
the NRSC had received earmarked contributions.

As the maintenance of a separate account by a
conduit for earmarked contributions is not
prescribed by the FEC, the existence of this
separate account serves to underscore that these
earmarked contributions were subject to neither
the direction nor control of the NRSC;

The NRSC's compliance with the ten-day transfer
rule for earmarked contributions was scrupulous.
In most instances, donor-directed contributions
were transferred to the intended recipient
comnittee within forty-eight (48) hours after
their receipt by the NRSC. Without exception,
earmarked contributions were transferred to their
proper recipients within the ten (10) days
allowed by law;

The extensive reports filed by the NRSC with the
FEC during 1986 1included the disclosure of all

earmarked contributions received by the
Committee. Moreover, all these required FEC
reports were filed with the Commission on a
timely basis. Further, in every instance

earmarked contributions transferred to the
intended recipient campaigns were accompanied by
special recipient reports as regquired by law,.
See Attachment B (sample report pages,
illustrating the manner in which the NRSC
satisfied the FEC's reporting regquirements with
respect to conduiting earmarked contributions);

Recipients of donor-directec contributions either
were billed on a monthly basis their pro-rata
share of the administrative costs incurred by the
NRSC in, or the WNRSC charged that amount against
the coordinated expenditures that it could make
on behalf of the candidate's campaiqgn. These
chargyes were computed on a "per contributor”
basis, with the actual amount determined by the
direct fundraising costs associated with the
mailing.

Finally, the NRSC sent thank you letters to
contributors under the earmarking activity which
confirming that their contributions had been
forwarded pursuant to their request. Individual
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campaigns also were requested to send thank you
letters to their contributors from this activity.

9. Therefore, as demonstrated herein, the NRSC's
conduiting activities fully <conplied with applicable FEC
regulations and precedents.

I declare under penalty| of perjury that, to the best

of my knowledge, the foregoing igq true and accurate.

MARYANNE E. PHLETUNIK
Comptfoller a Director
of inisffrgtion

National Republi€an
Senatorial Committee

440 First Street, N.W.

Suite 600

washington, D.C. 20001

City of Washington )
)
District of Columbia )
I, 7>1ww\L. R“ﬂxm(d$0f7 , a Notary Public, hereby
certify that on the &%~ day of Decembe( , 1986, there

personally appeared before me Maryanne E. Preztunik, who
acknowledged signing the foregoing document and that the

statements therein are true.
f ) <
ll \ ' /ﬁ ] 7 Q/Bé/?
AN 1 2 N\

Notary Public
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OFFICE OF THE
VICE PRESIDENT

THE HONORABLE GEORGE Busw

September 2, 1986

Dear Mr. ,

Jur Republican Senate candidates in South Dakota, Nevada,
Louisiana, and California are on the verge of running out of
money.

And if these candidates don't receive emergency funding fast,
they'll be defeated on November U4th.

President Reagan and I have discussed this situation, and
we're both very concerned. Because a shift of just 4 seats will
give control of the Senate back to the Democrats.

I regret having to send this urgent letter, but in my political
career no letter has ever been more important.

And because you are one of our Party's most dedicated support-
ers, I felt I had to write to you myself to ask if you'd please
send an immediate contribution of $25 today.

With the November elections only 63 days away, we don't have
a sinzle moment to spare. For if each of these four candidates
don't raise at least $236,500 in the next 21 days -- they'll lose.

Te's that simple -- and that frightening!

That's why I'm counting on you to rush me your check for $25
by return mail today.

There is no doubt that 1986 is a pivotal election year. And

for you, mvself and President Reagan -- the stakes couldn't be

higher.

You see, on November U4th the American people will decide
whether the Republican Leadership in the U.S. Senate is going to
continue working "hand-in-hand" with President Reagan guiding our
Nation.

Or whether our adversaries are going to be given the power to
pull us off course.

And if these four candidates end up lcsing on election day
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because they ran out of money at this critical "Make or Break" point
in their campaigns, then we're almost certainly going to lose
President Reagan's precious Republican Majority in the U. S. Senate.

If this happens, you and I will never forgive ourselves if we
know in our hearts we hadn't done everything within cur power to
help these four candidates in this -- their greatest hour of need.

That 's why, as Vice President and therefore President of the
U.S. Senate, I'm doing everything 1 can to help each of these four
candidates. But I'm only one man. And my efforts alone aren't
enough to ensure victory.

The hard reality 15 this: all four of these fine Republican
Senate candidates desperately need your help today.

And your action -- or inaction -- now will quite literally
mean political 1ife or death for each of these candidates.

That's why it's absolutely essential that you send in an
immediate $25 contribution today.

To expedite the distribution of ycur contribution, the
Republican Presidential Task Force has agreed to serve as the
central clearing house.

If you'll write out your $25 check directly to the Task
Force, they'll see to it that every penny of your generous contri-
bution is evenly split and immediately delivered to each of these

four candidates.

Please, whatever you decide to send, even if it's not $25,
I urge you to send it to me without delay.

I'm depending on you . And depending or a loyal
friend like you to help me solve this orisis is good enough for
me.

Sincerely,

Coyet3s

George Bush

P.S. I repeat! Without your immediate financial support, our
Republircan Senate candidates in South Dakota, Nevada, Louisiana,
and California are going to lose. And we in turn could lose
Republican control of the Senate.

Tnat's why I urge you to send an emergency contribution of $25
t~day. Thank you!
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Dear Vice President Bush, Sg, O
a residen us prEMBL’NE-

T understand that our Senate campaigns in South Dakota, Ey?;ﬁék
Nevada, Louisiana, and California need immediate financial 0
agssistance to win this November. To make sure our candidates
have the funds they need, I'm enclosing the most generous
contribution I can to be split equally among them. Enclosed
please find my special candidate check for:

( ) $40 ¢ ) $25 ( ) $___ Other
Mr.

6J13 00873690
PLEASE MAKE YOUR CHECK PAYABLE TO THE REPUBLICAN PRESIDENTIAL TASK FORCE.

440 FIRST STREET, N.W., SUITE 700 B WASHINGTON, D.C. 20001

PaAID FOR AND AUTHORIZED BY THE NATIONAL REPUBLICAN SENATORIAL COMMITTES




BUSINESS REPLY MAIL

FIRST CLASS PERMIT NO. 10782 WASHINGTON, D.C.

POSTAGE WILL BE PAID BY ADDRESSEE

VICE PRESIDENT GEORGE BUSH

‘. REPUBLICAN PRESIDENTIAL TASK FORCE
440 FIRST STREET, N.W.. SUITE 700

P.O. Box 1121
WASHINGTON, D.C. 20013

NO b Tl
NECESSAIRY
IFMAILED
IN THE
UNITED STAME S
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228 Roysl Oaks INFCRMATICN REQUESTEC
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‘gECEIPT FOR: GENERAL NRSC CHECK
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812 Main Street Retired
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CRECEIPT FOR: GENERAL
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101 Captainswalk rcuseultfe
Milford, CT Q064£0
RECEIPT FCOR: GENERAL

Jornstacter , Josepnine INSZRMATICN
27012 ~1lliard kd. INFORMATICN
Cleveland, TH 44145
RECEIFT =3R: GEANERAL
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dry 1ntormaticr coplcs *frCT Sucrh ReDOrts or Statements may not te sola or
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committee to 3clicait cc-tridutions fror such committae.
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NATICMAL REPLALICAN SENATCRIAL CCMMITTES - (CNTRIBUTICNS
CONTRIBUTIONS ELRMARKED E5R: Friends for Jim Abanor

FULL NAME, MAILING ACCRESS SMDLTYER/ DATE CAaTE AMOUNT
SCCUFATICN ReCEIVED SENT
Rutledgge 4 Sylvester INECRMATICN REQUESTEL 09715784 09716786 % 1.25
Rt 1 Bx 122 TLECRMATICN REQUESTEC
Wellton, Al 553236
RECEIPT FLCR: GENERALL NRSC CHECK
*n
Morillo , Luis INFCRMATICN REGUESTEC 09/15/86 C9/16/2856 8 2.50
2211 wWirbleton Ln INFCRMATIIN REZUESTED
< La nabra, CA 50€31
RECEIPT FIOR: GENERAL NRSC CreECK
“Ygden , rayacen INECRMATICN REQUESTED 09715786 09716788 8 5.00
ReRe 1y 30x 16C-3 SNECRMATICN RZQUESTED
Hengerscn, KY 42420
 RECEIPT #3R: GENERAL NRSC CHECK
<r
Billotte , Guy £. INFCRMATICN RZQUESTED 097157865 09716796 ¢ £e¢25
T 78¢ Woocdland Rd INFCRMATION RECUESTEC
Mansfield, CH 449305
RECEIPTY FIOR: OSNERAL NRSC CHECK
c— -------------------------------------------------------------------------- - e - e
Swigart , Marrill INEORMATICN REZCQUESTED 09/15/36 09/16/36 3 5.00
653 Erze 8urn Jatired
Mansfielcy 2™ 4907
RECEIPTYT FOR: GENERAL NRSC CHECK
Bednarczyk , Stanley INFTRMATICN RECUESTED (06715786 09/16/8% 8 8.7
417 walrut Street INFCRMATICN REZUESTET
French Lick,y IN 47432
RECEIPT FIR: GENERAL NRSC CrHECK
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NATIONAL REPUBLICAN SENATCRIAL COMMITTEE - CCNTRIBUTICNS
CONTRIBUTIONS EARMARKED FCR: 8sa Hutcrinson fcr U.S. Senzte Committee :

.

t&FULL NAME, MAILING ADDRESS EMPLOYER/ DATE DATE AMOUNT
o OCCUPATION RECEIVED  SENT
:‘%

;' Carroll , Don INFORMATICN REQUESTED 09/15/86 09/16/86 § 18.75
%, 228 Royal Oaks INFORMATICN REQUESTED

< Huntsvilley, TX 77340

X RECEIPT FOR: GEMNERAL NRSC™CHECK
[ TS

-~ O0gden , Hayden INFORMATICN REQUESTED 09/15/86 09/16/86 $ 5.00
# R.R. 1, Box 160-8 INFGCRMATICN REGUESTED

% Henderson, KY 42420

S RECEIPT FOR: GENERAL NRSC CHECK
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®&Billotte 4 Guy E. INFORMATICN REQUESTED 09/15/86 09716726 3 6.25
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My 312 Main Street Retired
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RECEIPT FOR: GENERAL NRSC CHECK
'5 T
TTimm , Hannah INFORMATICN REQUESTEDC 05/15/86 09/16/86 $ 17.50
% 101 Captainswalk Fouseuwife
'R milford, CT 06460
§-§;.RECEIPT FOR: GENERAL NRSC CHECK
ettt ittt
.M
- Dornstadter , Josephine INFORMATICN REQUESTED 09/15/86 09716786 5.00
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of ) |‘%
)
i i ) MUR 2282
)
) .

National Republican Senatorial c
Committee:

(8
23

Richard G. Nelson, as Treasurer %E E;ﬁ
= .5 .,.‘ !
GENERAL COUNSEL'S REPORT :na‘ .73
~
The complainant Common Cause is a nonprofit membershxpn

organization with approximately 264,000 members and states that qxﬂ
'w

it promotes governmental and electoral reform on a nonparvtsan :2

basis. It filed the administrative complaint in this matter on

October 28, 1986, and supplemented it on November 14, 1986. The

complaint alleges that the National Republican Senatorial
Committee ("NRSC") made contributions to Republican Senate
candidates in excess of the limitation of 2 U.S.C. § 44la(h).

The respondent NRSC is a national political party committee
with the purpose of electing Republicans to the United States
Senate. The respondent Richard G. Nelsonl/ is the treasurer of
NRSC-Contributions, a registered political committee that reports
receipts for the NRSC, and the treasurer of NRSC-Expenditures, a
registered political committee that reports disbursements for the
NRSC. The respondents filed their response to the administrative
complaint on December 16, 1986, in which they denied the
allegations in the complaint and defended the NRSC's actions in
soliciting, transmitting, and reporting contributions to

Republican Senate candidates as earmarked contributions.

1/ At the time the complaint was filed, Rodney A. Smith was
treasurer of these committees. On February 19, 1987, the NRSC
amended its Statements of Organization to show Richard G. Nelson
as treasurer.
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After analyzing the submitted materials and reports filed
with the Commission and considering the relevant law, the Office
of General Counsel recommends that the Commission find reason to
believe the NRSC and Richard G. Nelson. as treasurer, violated
2 U.S.C. §§ 44la(a) (8) and 44la(h) and 11 C.F.R. § 110.6(d) (2).
Furthermore, on the basis of the information submitted in this
matter, this Office also recommends that the Commission find

reason to believe the NRSC and Richard G. Nelson, as treasurer,

violated 2 U.S.C. § 441d(a).
FACTUAL AND LEGAL ANALYSIS

This section is divided into separate subdivisions for
discussions of (1) the administrative complaint, (2) the
Respondents' submissions, (3) the relevant law, (4) background
information from the NRSC's reports; and (5) an analysis and
recommendations.
A. Administrative Complaint

The complainant sets forth two basic theories regarding the
alleged violations, as alternatives, in its administrative
complaint: (1) that the contributions which the NRSC reported as
earmarked by the contributors were not, in fact, earmarked by
them; and (2) even if these contributions are viewed as
earmarked, the NRSC exercised direction and control over the
choice of the recipient candidates.

(1) Earmarking

Wit> regard to the first theory, the complaint states that

the NRSC solicited contributions through direct mail to be evenly
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divided and delivered to four Republican Senate candidates, who
were not identified by name but only by reference to four
specific states. Different versions of the solicitation letter
were sent under the letterhead "Office of the Vice President” and
used varying combinations of the referenced states. The
contributors sent checks to the NRSC that designated the NRSC as
payee. The complaint alleges that these contributions d4id not

name any Republican Senate candidates or direct the NRSC to

forward all or any portion of the contributions to such
candidates.

The complaint states that the NRSC deposited these checks
into its own accounts and then sent its own check to specific
candidates. The NRSC then reported these contributions as
earmarked for the recipient candidates. It further alleges that
it appears all or many contributors had not earmarked their
contributions as the NRSC reported. It incorporates several
newspaper articles which quote a number of contributors who
apparently assumed that they had made a contributions to the NRSC
and who were apparently surprised that their contributions were
reported as earmarked for specific candidates. Several of these
quoted contributors indicated that they did not know of, or were
unfamiliar with, the candidates for whom their contributions were
reported as earmarked.

On this basis, the complaint argues that the contributors

had not, in fact, earmarked these contributions, although the
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NRSC had reported them as earmarked. It posits that the NRSC's
solicitations merely announced to solicitees its plans to make
contributions to certain candidates and its intention to split
contributions received from solicitees equally among candidates
unless instructed to do otherwise. Thus, the complaint concludes
that the NRSC was not acting as a conduit for earmarked
contributions, but was instead contributing its own funds to the
candidates.

(2) Direction or Control

With regard to the second theory, the complaint
alternatively contends that even if the contributions are viewed
as earmarked by the contributor, the NRSC has exercised both
direction and control over the choice of the recipient
candidates. The complaint draws a distinction between those
instances involving the passing of contributor checks to the
candidates, such as that addressed in Advisory Opinion 1980-44
and MUR 1028 (Council for a Livable World), where the Commission
declined to attribute such contributions to the conduit or
intermediary and the present instance involving the passing of
the conduit's own checks to the candidates. The complain*
alleges that since the NRSC received individual contributor
checks, made payable to the NRSC, it had the exclusive power to
direct the funds to candidates. The complaint argues that the

"NRSC determined when, to whom, and in what amount the

contributions would be directed to the candidates.”
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The complaint further contends that the NRSC's overall
scheme indicates its direction of the contributions to
candidates. It alleges that the NRSC designed its solicitation
letters and mailed them in ways to raise the maximum amount of
money for use in close Senate races. The complaint includes a
tabulation of the amounts received by individual Senate
candidates as support for its contention that some candidates

received substantially more transfers than others. Tt concludes

that the subject contributions should be attributed to the NRSC's
contribution limitation on the basis of the NRSC's having
exercised direction or control over the choice of the recipient
candidates.

With regard to both theories, the complaint states that
since the total amount transferred to individual Republican
Senate candidates by the NRSC exceeded $17,500 each, the NRSC has
made contributions to these candidates in excess of the
limitation of 2 U.S.C. § 44la(h).2/

B. Respondents' Submissions

The respondents submitted a discussion of the complaint's

allegations, an affidavit from the NRSC's comptroller and

2/ The complaint also notes that if contributors were unaware
that they were being reported as having made contributions to
particular candidates, it is conceivable that the NRSC's program
could have resulted in some contributors' making excessive
contributions to the same candidates. The complaint, however,
makes no allegation regarding violations of the contribution
limitation of 2 U.S.C. § 44la(a) (1) (A) by any specific
contributors.
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director of administration, a sample copy of a solicitation
letter and reply form, and excerpts from the NRSC's reports filed
with the Commission.

The NRSC states that it has "developed a large group of
reliable supporters with whom it communicates periodically by
mail."” It determined that it could further its party goals "by
calling attention to critical races and facilitating contributor
support for Republican candidates by offering to serve as a
conduit.” The NRSC submitted an example of a September 2, 1986,
mailing to its donor base under the letterhead "Office of the
Vice President"™ and signed by George Bush. The letter refers to
"[o]lur Republican Senate candidates in South Dakota, Nevada,

Louisiana, and California™ and described their need for "

an
immediate contribution." It states that "if each of these four
candidates don't [sic] raise at least $236,500 in the next 21
days -- they'll lose." It asks the recipient "to rush me your
check for $25 by return mail today." The letter further states:

To expedite the distribution of your con-

tribution, the Republican Presidential Task

Force has agreed to serve as the central

clearing house.

If you'll write out your $25 check directly

to the Task Force, they'll see to it that

every penny of your generous contribution is

evenly split and immediately delivered to

each of these four candidates.
In a postscript, the letter makes a second reference to "our
Republican Senate candidates in South Dakota, Nevada, Louisiana,

and California." The response states that "[t]he four campaigns
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discussed varied slightly from letter to letter, but each letter
mentioned four specific state campaigns in need of help."”

The letter was accompanied by a return envelope and a reply
form, both addressed to Vice President George Bush. The reply
form stated:

I understand that our Senate campaigns
in South Dakota, Nevada, Louisiana, and
California need immediate financial
assistance to win this November. To make
sure our candidates have the funds they need,
I'm enclosing the most generous contribution
I can to be split equally among them.
Enclosed please find my special candidate
check for:

( ) $40 ( ) 825 ( ) $___ Other

The reply form also contained a place for the contributor to put
his or her name. It requested that checks be made payable to the
Republican Presidential Task Force. It included a disclaimer
that stated "Paid for and authorized by the National Republican
Senatcrial Committee.”

The response states that the NRSC had established a discrete
function bank account to receive these contributions and to make

payments to the Senate campaigns.l/ It adds that unless a check

3/ Presumably, this discrete function bhank account was
established by the NRSC under the name "Republican Presidential
Task Force," since the solicitations asked that checks be made
payable to the "task force." The facts, however, are not clear
on this point.

A further guestion may also arise whether the separate bank
account should have been treated as another NRSC account or as
another political committee (although one affiliated with the
NRSC). The September 2 letter states that the task force has
(Footnote 3 continued)
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was accompanied by the reply form, the NRSC did not deposit the
check into this conduit account. It states that the monies in
this account were not commingled with other NRSC funds. The NRSC
further states that check deposits were made as quickly as
possible and that payments to the Senate campaigns were made
within 10 days and in most cases within 48 hours.

The NRSC states that it reported the receipt and transmittal

of these contributions on its reports filed with the Commission

and that it forwarded the appropriate information to the
campaigns. According to the response, the administrative
expenses for the NRSC's activities in soliciting and transmitting
these contributions were paid either directly by the recipient
campaigns (which were billed on a monthly basis for their pro
rata shares) or as a charge against the NRSC's coordinated party
expenditure limitations with respect to those candidates. The
NRSC states that the charges were computed on a "per contributor”
basis with the actual amount determined by the direct fundraising
costs associated with the mailings. The NRSC also states that it
sent "thank you" letters to contributors confirming that their

contributions had been forwarded according to the reply form.

(Footnote 3 continued)

agreed to serve as a clearing house in a manner that suggests to
the reader that it may have been acting as more than merely the
name of the payee for contributors' checks or as merely a
discrete function bank account. There is also no evidence that
the NRSC sought to treat this account as a joint fundraising
depository or committee pursuant to 11 C.F.R, 102.17.
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The NRSC contends that the complaint is essentially based on
newspaper reports and editorial opinions which quote anecdotal
sources and, thus, for this reason, warrants a "no reason to
believe” finding. It also contends that the complainant's
apparent motive in filing this complaint is the elimination of
conduit activity altogether and that such a question cannot
appropriately be addressed in an enforcement matter. 1In addition
to these assertions, the NRSC also argues that the solicitation
of earmarked contributions by conduits has been approved by the
Commission and is a constitutionally protected activity. It
further posits that such solicitations do not, by themselves,
establish direction or control by the NRSC over the choice of the
recipient candidates. The NRSC further argues that in soliciting
earmarked contributions a conduit need not identify a candidate
by name rather than by campaign. Tt contends that because the
NRSC's mailing only concerned Senate races and because there was
only one such race and one Republican Senate candidate in any
single state, there was no reasonable possibility of donor
confusion. Finally, the NRSC argues that Commission regulations
specifically recognize that earmarked contributions may pass
through the conduit's own account and that the NRSC's asserted
compliance with the accounting and reporting requirements of the
regulations, in and of itself, insures that a conduit cannot
direct or control the contribution. 1Tt cites the establishment

of a discrete function bank account as an example of how it could

not have exercised direction or control over the contributions.
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C. Relevant Law

The Federal Election Campaign Act of 1971, as amended ("the
Act"), limits to an aggregate of $17,500 the amount of
contributions that a Senate campaign committee, such as the NRSC,
may make to a candidate for the U.S. Senate in an election cycle.
2 U.S.C. § 44la(h); 11 C.F.R. § 110.2(c). The Act also limits
the contributions that individuals may make to Senate candidates

to an aggregate of $1,000 per election and to a Senate campaign

committee, such as the NRSC, to an aggregate of $20,000 per
calendar year. 2 U.S.C. §§ 44la(a) (1) (A) and 44la(a) (1) (B):

11 C.F.R. §§ 110.1(a) and 110.1(b). The Act further provides
that any person, which is defined to include a committee, may act
as a conduit or intermediary of contributions earmarked for a
particular candidate provided that the conduit or intermediary
reports the original source and the intended recipient of such
earmarked contributions to the Commission and the intended
recipient. 2 U.S.C. § 44la(a)(8); 11 C.F.R. § 1l10.6.

Commission regqulations state that "earmarked means a
designation, instruction, or encumbrance (including those which
are direct or indirect, express or implied, oral or written)
which results in all or any part of a contribution or expenditure
being made to, or expended on behalf of, a clearly identified
candidate or a candidate's authorized committee." 11 C.F.R.

§ 110.6(b). Commission regulations require a conduit or

intermediary to transmit an earmarked contribution to the
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intended recipient within 10 days of the conduit's or
intermediary's receipt of the contribution. 11 C.F.R.

§§ 102.8(a) and (d). The regulations further require that the
conduit or intermediary shall report to the Commission and to the
intended recipient the identification of contributors, the amount
of the contribution, the date received by the conduit, the
intended recipient "as designated by the contributor," the date

the contribution was passed on to the intended recipient and

whether it was passed on in cash, by the contributor's check, or
by the conduit's check. 11 C.F.R. § 110.6(c). Contributions
which pass through the conduit's account are disclosed,
regardless of amount, on schedules of itemized receipts and
expenditures filed with the Commission by the conduit and are
included in the total receipts and disbursements reported by the
conduit. See 11 C.F.R. § 110.6(c) (1) (i).

Commission regulations further provide that a conduit's or
intermediary's contribution limits are not affected by passing on
earmarked contributions except where the conduit exercises any
direction or control over the choice of the recipient candidate.
11 C.F.R. § 110.6(d) (1). The regulations state that if the
conduit or intermediary exercises direction or control over the
choice of the recipient candidate, the contribution shall be
considered a contribution by both the original contributor and

the conduit and shall be so reported. 11 C.F.R. § 110.6(d) (2).
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D. Background from NRSC'S Reports

According to reports filed by the NRSC, it has made direct
contributions to Republican Senate candidates and coordinated
party expenditures on behalf of these Senate candidates and has
been a conduit or intermediary for contributions reported as
earmarked and passed on in the form of both contributor checks
and NRSC checks.4/ The complaint's allegations relate solely to
the NRSC's reported activity as a conduit or intermediary for
contributions reported as earmarked and passed on in the form of
NRSC checks. The complaint makes no allegations with regard to
the NRSC's reported activity as a conduit or intermediary for
contributions passed on in the form of contributor checks, i.e.,

checks made payable to the recipient candidate's committee.5/

4/ The NRSC discloses direct contributions to candidates and
coordinated party expenditures in the reports of NRSC-
Expenditures. During 1986 (through November 24), the NRSC has
reported making $323,904.40 in direct contributions to
candidates, and its reports for 1985 and 1986 indicate that most
if not all of its 34 candidates for the U.S. Senate in 1985
received at least $15,000 in such contributions. Tt also has
reported making $10,011,062.81 in coordinated party expenditures
during 1986. Some of these expenditures are identified as the
payment of fundraising and solicitation expenses for particular
candidates. 1In addition, NRSC-Contributions has reported the
receipt of reimbursements for fundraising expenses from various
Republican Senate candidates during 1986.

5/ NRSC-Contributions has disclosed on a separate Schedule A
the receipt and transmittal of contributions totaling
$3,142,726.70 as contributions passed on in the form of
contributor checks through November 24. The amount of these
contributions are not included in the totals on the Detailed
Summary Page of FEC Form 3X. A preliminary review of these
reports indicates that the average amount of a transmitted
contributor check was approximately $600 for individuals and
$1,000 for political committees.
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NRSC-Contributions has reported and itemized the receipt and
transmittal of contributions to Republican Senate candidates in
the form of NRSC checks beginning in late 1985. Through
November 24, 1986, it has disclcsed the receipt and transmittal
of such contributions totaling $5,107,482.86, of which $125,005
was received and transmitted in 1985. The NRSC's reports
indicate that approximately 90 percent of the total amount of

these contributions, however, were received and transmitted

between Labor Day and Election Day in 1986. All of these
contributions, regardless of their amount, were itemized on
Schedule A and included in the totals for the appropriate
categories on the Detailed Summary Page of FEC Form 3X. A
preliminary review of these reports indicates that the average
amount of these contributions was approximately $50, although
some were as small as $2. The NRSC also itemized each
disbursement to the candidates and by memo entry itemized the
portion of each contribution included in each dishursement to a
particular candidate.b/

Based on the number of pages of contributions itemized as
earmarked for particular candidates (more than 25,000) and the
average number of entries per page (three to four), it appears
that between Labor Day and Election Day in 1986, the NRSC

received and transmitted from 75,000 to 100,000 contributions in

6/  Examples of the NRSC's reporting of these contributions is
included as Attachment B to the affidavit as part of the NRSC's
response. See pages 45-53 of the attachments.




relatively small amounts that it reported as earmarked for
Republican Senate candidates and which it passed on to such
candidates in the form of NRSC checks. With few exceptions, each
of these contributions (regardless of its amount) was reported as
earmarked for four Republican Senate candidates in equal, one-
fourth portions. 1Tt appears that varying combinations of four
candidates were reported as the recipient candidates. A
preliminary review of these reports suggests that the names of
some Senate candidates appear more frequently than others as the
recipient candidates, while the names of other Senate candidates
appear infrequently or not at all. These reports also indicate
that the NRSC transmitted these contributions to the candidates
on the same day, or within one or two days, of their reported
receipt by the NRSC.

E. Analysis and Recommendations

The complaint in this matter is based on information from
the NRSC's reports as well as newspaper articles and information
apparently developed by the complainant from these and other
sources. The articles incorporated into the complaint were
written by different reporters working for separate, respected
newspapers in different geographical areas and contain specific
factual information as well as direct quotes from numerous and
different sources. These circumstances impart some degree of
corroboration to the factual statements and quotations in these

articles. Also, the description of the NRSC's solicitation




letter in one newspaper article is corroborated by the example
included in the NRSC's submission. The complaint also meets the
formal and substantive requirements of 11 C.F.R. § 1l11.4
regarding the sufficiency of a proper complaint. Thus, neither
the incorporation of newspaper articles as part of the factual
basis of the complaint nor the complainant's imputed subjective
motive for filing the complaint provides any basis for dismissing
the complaint or finding no reason to believe a violation may
have occurred.

The NRSC also argues that its following the accounting and
reporting requirements of Commission regulations regarding a
conduit's transmittal of earmarked contributions, in effect,
precludes a finding that the conduit exercised direction or
control over the choice of the recipient candidate. Tt also
posits that there is a "basic rule” that "the conduit can
exercise no direction or control over the choice of the intended
recipient." Commission requlations set out the reporting
requirements that apply to a conduit for earmarked contributions
and also specify that if the conduit exercises direction or
control over the choice of the recipient candidates, the conduit
shall report the contribution as both the conduit's and the
original contributors'. See 11 C.F.R. §§ 110.6(c) and (4).
Thus, the regulations explicitly recognize that a conduit for

earmarked contributions may, in fact, exercise direction or




control over the choice of the recipient candidates.?/
Accordingly, a conduit's accounting and reporting of
contributions as earmarked and as attributable to only the
original contributors is but one factor to consider regarding the
question of direction or control.

The NRSC also reads the complaint's allegations regarding
the NRSC's alleged exercise of direction or control as based on
only these facts: (1) that the NRSC solicited earmarked
contributions; (2) that the solicitations d4id not identify
candidates by name: and (3) that the contributions passed through
the NRSC's accounts. The NRSC contends that these facts do not
establish direction or contrnl and that the Commission has never
found these facts as so establishing direction or control.

The closed enforcement matters and advisbry opinions that the
NRSC cites for its argument on this point, however, are
materially distinguishable from the situation presented in this

matter or support a different interpretation.s/

7/ The Commission has recognized that a conduit's compliance
with the reporting and recordkeeping requirements regarding its
passing on of earmarked contributions does not foreclose or
determine the separate question whether the conduit has exercised
direction or control over the choice of the recipient candidates.
See, e.g., Advisory Opinions 1981-57 and 1981-21.

8/ In MUR's 335, 491, 1064, 1462, 1501, 1603, and 1868, the
factual conclusion was made that the person or political
committee was not, in fact, acting as a conduit for earmarked
contributions. MUR 377 concerned the earmarking of contributions
to a state party committee for the purpose of the party
committee's making coordinated party expenditures on behalf of a
candidate. In MUR 1019, the factual conclusion was made that a
{Footnote 8 continued)




Moreover, the complaint should not be read as based solely
on the above facts but instead as resting on all the relevant
facts relating to the entire process and context of the NRSC's
activities regarding the subject contributions of which the above
three facts are but part of a larger whole. Furthermore, the
central issues in this matter, i.e., whether the contributors
earmarked the contributions or whether the NRSC exercised

direction or control over the choice of the recipient candidates,

(Footnote 8 continued)

city party committee had acted as a collecting agent for
contributions to the state party committee.

MUR 446 dealt with the failure of an individual to report as
a conduit for an earmarked contribution. In MUR 652, the
conclusion was made that the subject committee should amend its
reports to reflect its receipt of earmarked contributions. MUR
1005 dealt with the failure to transmit contributions to the
recipient committee within the proper time. MUR 1392 dealt, in
part, with the failure to report earmarked contributions received
by a joint fundraising committee. None of these matters
addressed the question of direction or control.

MURs 409 and 427 involved a conduit's solicitation of
contributions for a specific Senate candidate and the transmittal
of such contributions to the candidate by the conduit's check.
Since the Commission determined in MUR 409 that the conduit
itself had made an excessive contribution and in MUR 427 that the
candidate had accepted an excessive contribution from the
conduit, the earmarked contributions were apparently attributed
to the conduit for contribution limitation purposes, thus
indicating that it had exercised direction or control over the
contributions.

MUR 1028 and Advisory Opinion 1980-46 may bhe distinguished
from the situation presented in this matter in that the
solicitations by the conduits permitted contributors to make a
choice regarding which candidate to contribute to as well as the
amount of their contribution and in that the contributors' checks
were made payable to the candidate or candidate's committee and
did not pass through the conduits' accounts.

(Footnote 8 Continued)
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are themselves factual issues necessitating an inquiry into all
relevant facts and circumstances.9/ The information submitted in
this matter and that reported to the Commission is at the present
time insufficient or incomplete to resolve these questions or may
suggest that these contributions shnuld have also been attributed
to the NRSC.

(1) Earmarking

The information indicates that the NRSC may have intended to

solicit earmarked contributions and to treat the contributions
received from these solicitations as earmarked to specific
candidates. The solicitations stated the contributions would be

"evenly split" and "immediately delivered" to four Republican

(Footnote 8 continued)

Advisory Opinion 1976-51 dealt with the question whether the
group of persons was a political committee and did not discuss the
question of direction or control over earmarked contributions.
Advisory Opinion 1981-57 expressly reserved the question whether
the conduit would be exercising direction or control over earmarked
contributions that passed through contributor accounts maintained
by the conduit in cases where the conduit urged contributors to
earmark their contributions for particular candidates. Advisory
Opinion 1983-18 dealt with the earmarking of contributions by the
original contributor and did not involve any solicitation by either
the conduit or the recipients.

The Respondents did not refer to or discuss Advisory Opinions
1986-4 and 1975-10. See pages 20-22 of this report and Footnote
12.

9/ For instance, in Advisory Opinion 1975-74, the Commission
noted that all contributions to a multicandidate political
committee, such as the NRSC, would be construed as unearmarked in
the absence of evidence to the contrary. It further noted that
cases where such a committee acts as the conduit for earmarked
contributions "will involve varying factual circumstances and will
not bhe susceptible to a neat characterization."
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Senate candidates identified by reference to their states, but
not by their names. The NRSC posits that such a reference makes
such candidates "clearly identified" under the Act and
regulations as interpreted by the Commission and, therefore, the
contributions were earmarked. Nevertheless, the quoted statements
in the newspaper articles suggest that such references may not
have, in fact, clearly identified these candidates to recipients

of the NRSC's solicitations, who presumably earmarked the

contributions.10/

Moreover, it is not known whether or how these solicitations
may have been distinguishable by the recipients, the NRSC's donor
base, from other solicitations the NRSC may have sent to this
donor base in which it solicited contributions on its own behalf
or also for use in supporting Republican Senate candidates. It
should be noted that the disclaimer on the reply form is the
disclaimer the NRSC would normally use on solicitations for

contributions to the NRSC. Since the NRSC contends that these

10/ The Act and regulations define "clearly identified" to mean
that the name or photograph of the candidate appears or that the
identity of the candidate is apparent by unambiguous reference.
See 2 U.S.C. § 431(18); 11 C.F.R. § 100.17. There is also
authority that a reference to a candidate's status as a
candidate, such as "the senatorial candidate of the Republican
Party of Georgia," may suffice to make the candidate clearly
identified. See, Buckley v. Valeo, 424 U.S. 1, 43 n.51 (1976).
In Advisory Opinion 1982-23, the Commission noted that it has
permitted a contribution to be earmarked for an undetermined
Federal candidate where the facts indicated the candidate was
identifiable as to specific office, party affiliation, and
election cycle. The references in the NRSC's solicitations may
be viewed as presumptively clearly identifying candidates.
Nevertheless, the question whether these contributions were in
fact earmarked does not turn solely on this point.
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subject solicitations were on behalf of candidates, the

disclaimer should have also stated that the solicitation was
either paid for, or authorized by any candidate, an authorized
committee of a candidate, or its agents. It appears that the
NRSC's choice of a disclaimer is inconsistent with its contention
that it was soliciting earmarked contributions as a conduit.
Thus, the information available at this time is not complete or

clear regarding whether the subject contributions should be

viewed as, in fact, contributions earmarked by the original
contributors for specific candidates.

(2) Direction or Control

With regard to the question whether the NRSC exercised
direction or control over the choice of the recipient candidates,
the information submitted in this matter and that reported to the
Commission is also incomplete or tends to suggest that the NRSC
may have exercised direction and contrcl. Neither the Act nor
the regulations define what is meant by exercising direction or
control with respect to earmarked contributions.1ll/ The

Commission has addressed this point in only a few circumstances.

11/ The requlations relating to the exercising of direction or
control derive from the legislative history for th . predecessor
to Section 44la(a) (8). This history explains that "if a person
exercises any direct or indirect control over the making of a
contribution, then such contribution shall count toward the
limitation imposed with respect to such person ... but it will
not count toward such a person's contribution limitation when it
is demonstrated that such person exercised no direct or indirect
control over the making of the contribution involved." H.R.
Rep. No. 1438, 934 Cong., 24 Sess. 51-52 (1974) (Conference
(Footnote 11 continued)




In two advisory opinions the Commission considered this
question in terms of whether the conduit or the original
contributor was determining the recipient of the contribution,
its amount, and its timing. 1In Advisory Opinion 1986-4, the
Commission concluded that where a conduit canvassed individuals
who had previously indicated a willingness to make a contribution
and asked them to make checks payable to the candidate or the
candidate's committee in suggested amounts until the desired
total contribution was reached, the conduit would be viewed as
having exercised direction or control over the contribution for
limitation purposes.l2/ 1In Advisory Opinion 1980-46, the
Commission concluded that where a conduit sent a mailing
advocating the election of several candidates and suggesting the
recipient make a contribution to such candidates through the
conduit, the totality of the circumstances did not establish the

conduit's exercising direction or control over the contribution.

(Footnote 11 continued)

Report), egrlnted in FEC, Legislative History of Federal
Election Campaign Act Amendments of 1974 at 995-6 (1977). The
original section, 18 U.S.C. § 608(b) (6), was reenacted without
change by the 1976 Amendments as 2 U.S.C. § 44la(a) (8). See Pub.
L. No. 94-283, § 112, 90 Stat. 475, 488 (197s6).

12/ In Advisory Opinion 1975-10, a political committee sought to
earmark contributions (originally made to the committee) to
specific Federal candidates by obtaining consent from the
original contributors. The Commission concluded that the
committee "would be asserting some control over the earmarking by
reason of the fact that it will actively seek to obtain funds for
a specific Federal candidate." The Commission said that both the
conduit and the original contributor should be regarded as having
made the contribution.




The opinion noted that the solicitation merely suggested a
contribution be made and left to the contributor's discretion the
decision regarding to which candidates a contribution was made as
well as the amount of the contribution and its timing. The
opinion specifically noted that an important fact indicating the
conduit's lack of control over the contribution was that the
contributors made their checks payable to the candidate or the
candidate's committee. See also, MUR 1028.

Although there were 34 Republican Senate candidates, each
NRSC solicitation referred to only four such candidates and
stated that each contribution received would be evenly split
among the four candidates. The NRSC apparently used different
versions of this solicitation with varying combinations of four
candidates who were not identified by name. The solicitation
does not inform contributors that they may make contributions to
Republican Senate candidates other than those referenced by state
or that they may make a different allocation of their
contribution among the candidates. Additionally, the reply form
does not provide the means for contributors to desianate their
contribution for other candidates or to make a different
allocation among the referenced candidates. Since the sample
solicitation letter was dated September 2, it is not known
whether it is also representative of the solicitations used by
the NRSC for earmarked contributions on behalf of candidates in

late 1985 and the first eight months of 1986. The NRSC has




reported all but a few of the contributions it received from
these solicitations as earmarked for four specific candidates and
as evenly divided among them. Furthermore, the NRSC apparently
gained control over these funds since the checks were made
payable to the Republican Presidential Task Force and deposited
into an account established and controlled by the NRSC. The
funds were passed on in the form of the conduit's checks rather
than the contributors' checks.l13/

All of the above facts indicate that the NRSC may have made
the principal decisions regarding the choice of the recipient
candidates as well as determining the portion of each
contribution to be allocated to each selected candidate and the
timing of the contribution to the candidates. 1t appears that
the only decision the NRSC left to the original contributors was
the decision whether or not to remit a check to the NRSC under

the terms and conditions set out in the solicitation letter and

13/ The NRSC argues that the deposit of these contributions in a
discrete function bank account demonstrates that it 4id not
exercise direction or control. Yet, this account itself was
apparently set up and controlled by the NRSC. See also Footnote

The NRSC also posits that since Commission regulations
permit a conduit to pass on an earmarked contribution in the form
of either the conduit's check or the contributor's check, there
is no basis for distinguishing between these two methods
regarding the question of direction or control. The Commission,
however, has previously noted that whether earmarked contributions
pass through the conduit's account or by the contributor's check
is an important and relevant fact to consider in relation to the
other facts regarding this question. See Advisory Opinion 1980-
46.
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reply form. Also, the amount of the contributions sc tieated

appears to be approximately $5.1 million.

Moreover, although some Senate candidates apparently received

substantially more contributions reported by the NRSC as earmarked
than other candidates, the facts are presently incomplete
regarding whether or how the manner in which this activity was
conducted may have had either the purpose or effect of allocating
these contributions to selected candidates. 1t is also not known
what information was exchanged between the NRSC and the recipient
candidates regarding the establishment, implementation, and
operation of this activity or what participation the recipient
candidates had in this activity. Furthermore, it is not known if
the person who received the subject solicitations also received
solicitations for contributions to be passed on to Republican
Senate candidates in the form of contributor checks.l4/

Assuming these contributions (passed in the form of conduit
checks) were earmarked, if it should be determined that the NRSC
exercised direction or control over the choice of the recipient
candidates, the NRSC should have attributed them to both the NRSC
and the original contributors for reporting and limitation
purposes. Since the NRSC has reported making contributions of at
least $15,000 to most, if not all, Republican Senate candidates,

the attribution of these contributions to the NRSC for

14/ The NRSC has also reported the passing on of approximately
$3.1 million in earmarked contributions in the form of
contributor checks. See Footnote 5.




contribution limitation purposes could result in the NRSC's
having made excessive contributions to certain Senate candidates
with respect to the 1986 elections.

For these reasons and to develop a more complete set of
facts in this matter, the Office of the General Counsel
recommends that the Commission find reason to believe the NRSC
and Richard G. Nelson, as treasurer, violated
2 U.S.C. §§ 44la(a) (8) and 44la(h) and 11 C.F.R. §§ 110.6(d4) (2)
and to send the attached questions and requests for information.
This Office, however, makes no recommendations at this time
regarding the acceptance of excessive contributions by Republican
Senate candidates, since such recommendations, if any, can be
made only after further factual development in this matter.

F. Disclaimer

The Act and regulations provide that whenever any person,
including a political committee, solicits any contribution
through any direct mailing, a proper disclaimer shall appear to
give the reader adequate notice of the identity of persons who
paid for and, where required, who authorized the communication.
See 2 U.S.C. § 441d(a); 11 C.F.R. § 110.11(a)(l). The Act and
regulations provide that if the solicitation is paid for and
authorized by a candidate, an authorized committee of a candidate
or its agent, it shall clearly state that the solicitation has
been paid for by the authorized political committee. 2 U.S.C.

§ 441d(a)(1); 11 C.F.R. § 110.11(a) (1) (i). The Act and




regulations further provide that if a solicitation is authorized

by a candidate, an authorized committee of a candidate or an
agent thereof, but is paid for by any other person, it shall
clearly state that it is paid for by such person and is
authorized by such candidate, authorized committee or agent.
2 U.S.C. § 441d4(a)(2); 11 C.F.R. § 110.11(a) (1) (ii). TIf a
solicitation is made on behalf of a candidate, but is paid for by
any other person and is not authorized by a candidate, an
authorized committee of a candidate or its agent, it shall so
state. 2 U.S.C. § 441d(a)(3); 11 C.FP.R. § 110.11(a) (1) (iii).
The reply form submitted by the NRSC as part of the example
of its September 2 solicitation included a disclaimer that
stated:

Paid for and authorized by the National
Republican Senatorial Committee.

The NRSC states in its response that these solicitations were
paid for either directly by the recipient campaigns (which were
billed on a monthly basis for their pro rata share) or as a
charge against the NRSC's coordinated party expenditure
limitations with respect to those candidates. Thus, it appears
that these solicitations may have been paid for by the recipient
candidates or their committees or, if paid for solely by the
NRSC, were authorized by the candidates or their committees.

In those cases where the recipient candidates or committees
paid for part or all of the solicitation, the disclaimer should

have so stated. See 2 U.S.C. § 441d(a)(1l); 11 C.P.R.




§ 110.11(a) (1) (i). 1In those cases where the NRSC paid for the
solicitation as a charge against its coordinated party
expenditure limitation, the disclaimer should have also stated
that the solicitations were authorized by the candidates or their
committees or their agents, since coordinated expenditures would,
by definition, be deemed to be authorized. See 2 U.S.C.

§ 4414(a) (2); 11 C.F.R. § 110.11(a) (1) (ii); see also 11 C.F.R.

§ 110.7(b) (4). The disclaimer which appears on the reply form
example would be a proper disclaimer only if these solicitations
were not on behalf of any candidate or were not paid for by the
candidate, such as for a solicitation to the NRSC itself. See

11 C.F.R. § 110.11(a) (1) (iv) (A). Thus, on the basis of the
information presently available, it does not appear that the NRSC
used a complete or proper disclaimer on the subject
solicitations.

Accordingly, the Office of the General Counsel recommends
that the Commission find reason to believe that the NRSC and
Richard G. Nelson, as treasurer, violated 2 U.S.C. § 441ld(a).

RECOMMENDATIONS

Find reason to believe the National Republican Senatorial

Committee and Richard G. Nelson, as treasurer, violated

2 U.S.C. §§ 44la(a) (8) and 441la(h) and 11 C.F.R.

§ 110.6(4d) (2).

Find reason to believe the National Republican Senatorial

Committee and Richard G. Nelson, as treasurer, violated
2 U.S.C. § 4414d(a).
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3. Approve and send the attached letter, General Counsel's
Factual and Legal Analysis, and questions and requests for
information.

Lawrence M. NobZe
Acting General Counsel

Attachments
1. Proposed Letter to Respondents
2. General Counsel's Factual and Legal Analysis
3. Proposed questions and requests for information
4. Respondents' submissions




FEDERAL ELECTION COMMISSION

WASHINGTON D ( 2ndn3

MEMORANDUM TO: LAWRENCE M. NOBLFE
ACTING GENERAL COUNSEL

FROM: MARJORIE W. EMMONS/JOSHUA McpAoﬁsélff

DATE: MARCH 31, 1987 7

SUBJECT: OBJECTION TO MUR 2282 - GENERAL COUNSEL'S REPORT
SIGNED MARCH 27, 1987
The above-captioned document was circulated to the
Commission on Monday, March 30, 1987 at 11:00 A.M.
Objections have been received from the Commissioners

as indicated by the name(s) checked:

Commissioner Aikens

Commissioner Elliott

Commissioner Josefiak

Commissioner McDonald

Commissioner McGarry

Commissioner Thomas

This matter will be placed on the Executive Session

agenda for April 7, 1987.

Please notify us who will represent your Division

before the Commission on this matter.




FEDERAL ELECTION COMMISSION

WASHINCTON D C 203638

MEMORANDUM TO: LAWRENCE M. NOBLE

ACTING GENERAL COUNSEL ’\

FROM: MARJORIE W. EMMONS/JOSHUA MCFADDEN /1(

DATE: APRIL 1, 1987

SUBJECT: OBJECTIONS TO MUR 2282 -~ GENERAL COUNSEL'S REPORT
SIGNED MARCH 27, 1987

The above-captioned document was circulated to the

Commission on Monday, March 30, 1987 at 11:00 A.M.

Objections have been received from the Commissioners

as indicated by the name(s) checked:

Commissioner Aikens

Commissioner Elliott

Commissioner Josefiak

Commissioner McDonald

Commissioner McGarry

Commissioner Thomas

This matter will be placed on the Executive Session

agenda for April 7, 1987.

Please notify us who will represent your Division

before the Commission on this matter.




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter uf )
)

National Republican Senatorial Committee) MUR 2282
and Richard G. Nelson, as Treasurer )

CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the
Federal Election Commission executive session of April 7,
1987, do hereby certify that the Commission decided bv a
vote of 6-0 to take the following actions in MUR 2282:

1. Find reason to believe the National
Republican Senatorial Committee and
Richard G. Nelson, as treasurer,
violated 2 U.S.C. § 434 (b) and
§ 44la(h) and 11 C.F.R. § 110.6(d) (2).

Find reason to believe the National
Republican Senatorial Committee and
Richard G. Nelson, as treasurer,
violated 2 U.S.C. § 441ld(a).

Direct the Office of General Counsel to

send an appropriate letter, General

Counsel's Factual and Legal Analysis, and

questions and requests for information.
Commissioners Aikens, Elliott, Josefiak, McDonald,

McGarry, and Thomas voted affirmatively for the decision.

Attest:

e 7-57/{1 Mwl, W/M

Date Marjorie W. Emmons
Secretary of the Commission
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BRIEF OF RESPONDENTS
Introduction
20 By letter dated January 28, 1988, the General Counsel of the
-— Federal Election Commission ("the Commission" or "FEC") informed
L= counsel for the respondents that he was prepared to recommend
' that the Commission find probable cause to believe that
~
respondents hade violated 2 U.S.C. $$ 434(b), 44la(h) and
[
— 441d(a), and 11 C.F.R. 110.6(d){2). The Commission had, on April
<r 7, 1987, found that there was reason to believe that these
L alleged violations had occurred.
~ In their Supplemental Memorandum filed on June 2, 1987, and
o

in their earlier ©papers, respondents have detailed their
positions on the issues presented in this Matter Under Review
("MUR"). These positions are not materially altered by the
General Counsel’'s Brief of January 28, 1988, and so we invite the

Commission’'s attention to them. Several matters do require

additional explanation, and we address them herein.




Factual Background

The instant matter under review concerns the role of the
National Republican Senatorial Committee ("NRSC") as conduit for
certain earmarked contributions to candidates for the United
States Senate in the 1986 elections. The complaint and most of
the matters raised by the FEC’s staff relate in particular to a
mailing which occurred on or about September 6, 1986, in which
the NRSC solicited various persons to make individual
contributions to candidates, using the NRSC as a conduit for the
transmission of those contributions.

The particular conduit function with which this MUR is
concerned was part of an operation which the NRSC called "Direct
To Auto,” and which was one of five elements of the NRSC's
overall "Direct To" earmarking program undertaken during the 1986
election cycle. The subject mailing, carried out on or about
September 2, 1986, involved the sending of 24 variations of a
basic letter requesting recommended monetary contributions to
four designated senatorial races. Those races were identified by
state rather than by candidates’ names.

The recipients were requested to make their checks pavable
to the NRSC or one of its components for subsequent transmittual

by  the XNRSC to the designated campaigns on Dbehalf of the

contributor. The reply form accompanying the letter listed th-
four designated races and reiterated the request for the
suggested contribution, or a higher or "other"” amount, "to be

split equally among" the four campaigns.
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The variations among the letters reflected the selection of
four specific campaigns out of a universe of twelve, and the
amounts requested reflected the NRSC mailing 1list from which a
donor’s name originated and his or her contribution history.
565,239 such letters were mailed, and 43,371 returns were
received containing a total of $2,340,664 1in earmarked
contributions.

The monies received through this program were deposited into
an NRSC bank account set up for the discrete purpose of
processing donor-directed contributions to candidates.! And,
consistent with the directions of the contributors, these amounts

were promptly transmitted to the respective candidates,? vho in

1 The General Counsel’s Brief at 5 n.4 states that a
Commission audit of the campaign of a particular Republican
candidate for the Senate 1in 1986 revealed "checks designated
'"Majority 86’ and ’'Trust Account’ which bore account numbers
different from that of the ’'Direct-To Account.’” The General
Counsel does go on to conclude that there is "no evidence in hand
that contributions received as a result of the Direct-To Auto
program were deposited in other than the Direct-To Account.”
This conclusion is entirely correct, and is determinitive of what
respondents felt was a new issue unnecessarily injected into this
MUR.

During the pendency of this matter, the FEC’s staff made
available to counsel copies of the four checks to which the
General Counsel apparently referred. Our review of those items
confirms that they are in fact unrelated to any matter properly
before the Commission at this time. Moreover, the transactions
to which they do relate were properly conducted and reported.
Thus, it is clear not only that the handling and accounting of
contributions earmarked by contributors through the Direct-To
Auto program were properly done, but that the treatment of non-
"Auto" contributions forwarded to the committee mentioned by the
General Counsel was proper as well.

2 As the General Counsel accurately noted in his Bricf at
4, in those instances where a donor neglected to place a mark on
the return form for the amount remitted, the NRSC followed the




turn were charged for the cost of the sclicitation on a per
contribution basis.? All transactions were timely performed and
reported to the FEC.

The General Counsel’s Determinations

Based upon precedents including Buckley v. Valeo, 242 U.S.

1, 43, n.51 (1976), and FEC Advisory Opinion 1982-33, the General
Counsel first concludes that the contributors in fact earmarked
their contributions to clearly identified candidates in a manner
consistent with 11 C.F.R. 110.6(b). This determination is both
legally and factually correct.

Seemingly ignoring his initial determination, the General
Counsel next concludes that the NRSC improperly exercised
direction or control over the amounts received. He bases thisg
conclusion on two factors: 1) the NRSC's solicitation for the
campaigns it determined were most in need and, Dby its

determination of the frequency that any one campaign would appea:r

donor’s intent, reflected by the entire form, and saw to it that
the amount was divided equally among the four candidates listed.
In those 1instances where a donor indicated an intention to make
his contribution to the NRSC itself, the amount was segregatec
and so treated and reported. "However, in certain instances
involving $108,086, the intention to contribute to the NRSC was
not identified, and the cchecks were treated as earmarked for
candidates."”

3 The candidates were no more than gencrally aware of the
NRSC’s direct-to activities. Indeed, the candidates or thei:
representatives did no more than acknowledge, through letters of
agreement, that they would have the legal responsibility to pa:
the «costs of any solicitation that produced donor-directed
contributions through a conduit. We reiterate that no candidate
participated 1n the ©planning, approval, implementation, or
oversight of the NRSC's earmarking activity, or approved or
authorized any specific direct-to mailing.




in the mailings, its influence over how much any candidate might
receive; and 2) the fact that the checks received were paid tc
and distributed through an NRSC bank account.

As we shall discuss, these conclusions are inconsgistent with
the governing statute and regulation, and with Commission
precedent and, if adopted, would result in an unconstitutional
application of a previously undefined and vague term.

Finally, +the General Counsel maintains that the NRSC
solicitations should have contained a candidate-specific
disclaimer. We continue to believe that such a disclaimer would
have been inaccurate, and that the NRSC disclaimer that the
solicitations did contain was the appropriate one.

ARGUMENT
I. THE GENERAL COUNSEL IMPROPERLY

DEFINES THE TERM
"DIRECTION OR CONTROL

As the General Counsel notes, the Commission’s regulations
do not define "direction or control” by a conduit. Nor does the
General Counsel offer such a definition. Instead, he proposes
dividing the term 1into two separate ©parts, and applyving it
irrespective of the indisputable evidence of the conduit's rigid
acquiescence to donor intent. This ad hoc determination is
erroneous.

Notwithstanding the General Counsel's views, we reiterate
that a national political committee such as the NRSC has arn

absolute right to contact interested persons to inform them of

important issues and the races in which those 1issues are being
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hotly contested, and also to solicit their assistance to
candidates through earmarked contributions. The fact that
emphasis or selectivity enters the recommendation process, which
was geared to the natural and stated role of the NRSC to attenpt
to keep a Republican majority in the Senate, is the necessary
outgrowth of the responsible exercise of that function and is
entirely immaterial to a determination of "direction or control”
of earmarked contributions.

Indeed, the Commission has so held. See, e.g., MUR 1028,

Council for a Livable VWorld; Advisory Opinion 1983-18, Fed.

Election Camp. Fin. Guide (CCH) § 5662 (1983); Advisory Opinion
1980-46, Fed. Election Camp. Fin. Guide (CCH) § 5508 (1980);
Advisory Opinion 1976-51, Fed. Election Camp. Fin. Guide (CCH) §
5251 (1976). NRSC solicitation, or selectivity in making it,
cannot be determinative of the FEC's evaluation of a
contributor's decision to earmark.

In Council for a Livable World, in particular, the

Commission approved a committee's solicitation of contributions
to its designated candidates, and adopted the General Counsel’s
position that the controlling factor is whether "the individua!
contributors, not the Council, determine whether or not
contributions to candidates will be made."” That should be the
standard here as well.

The determinative questions thus should be: whether or nct
the recipient of the mailing could and did make a choice

independent of the NRSC; and, the contributor having made such a




choice, whether the NRSC could countermand it. The General
Counsel agrees that the recipients in fact made their own choice
to earmark, and the evidernce unequivocally demonstrates that once
made, the NRSC could do, and did, no more than to process,
transmit, document and report the donor-directed contribution.

The mailing at issue was received by more than 500,000
persons. Of that number, slightly more than 43,000 persons -- or
about eight and one-half percent -- chose to earmark their
contributions to candidates through the NRSC. On other words,
more than nine out of every ten persons to have received the
mailing either chose to reject or ignore the NRSC'’s suggestion
or, based on the information contained in the mailing and
elsewhere, decided to contribute to a candidate or candidates,
but without using the NRSC as a conduit.

While the 1initial suggestions and descriptions of the
candidates most in need of individual support properly originated
with the NRSC, the determinative "direction"” (i.e., the decision
to earmark and the execution of that decision by sending thec
earmarked contribution through the NRSC) was the donor’s, and the
NRSC could not "control” a donor's making of that decision.

That decision having been made and evidenced, the NRSC could
not exercise control by changing it. The fact that a donor
might have been influenced in the making of his decision by the
NRSC's description of candidate need, or that the number of
donors who received the description might have reflected the

number of mailings in which a particular race was highlighted, is
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immaterial to the question of "direction or control.” To hold

otherwise would be to contradict the constitutionally-protected
associational and speech rights of a national political committee

and its members. See Buckley v. Valeo, supra.

The General Counsel’s statement (Brief at 17) that

the solicitation of checks payable to the
NRSC and the wuse of an NRSC account to
transmit the contributions . . . in fact
placed the contributions under the actual
control of the NRSC, whether or not that
control was ever exercised by changing the
recipients or the amounts to be distributed
to each

is equally erroneous. The determinitive question i1s whether or

not the putative conduit countermanded the donor’s earmarking
intent. If it did not, the fact that the earmarkecd contribution

was made payvable to the conduit or passed through the conduit’s

account is immaterial. In fact, it is specifically permitted.
Given the language of the statute that authorizes

earmarking, 2 U.s.C. § 44la(a)(8), and most particularly, the

Commission's conduiting regulation, 11 C.F.R. 110.6(c)(1)(1),

which mandates certain disclosures if "the contribution passed
thrcugh the conduit’s account,” the fact that the NRSC (again,
with the contributors’ understanding and authorization) processed
the contributions through its own bank account is indicative of
neither direction nor control, however those words might legally
be construed. Contributors are specifically authorized to makc
earmarked contributions to the order of a conduit's account and
such an account may in turn be used to transmit the contributiorn
proceeds to the beneficiary candidate.

8
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IT. THE NRSC DISCLAIMER WAS ACCURATE
AND LEGALLY SUFFICIENT

The General Counsel concludes that instead of the
disclaimer which stated "Paid for and authorized by the Nationul
Republican Senatorial Committee," the September 2 mailing should
have contained a disclaimer stating that the mailing had been
authorized by or paid for bty the recipient candidates. Wo
respectfully disagree.

The evidence submitted shows only that the candidates were
aware and approved that the NRSC intended generally to solicit
earmarked contributions and that, if this effort was successful,
certain legal requirements would have to be satisfied by the NREC
and the candidates.

However, the the September 2 mailing was not reviewcd by the
candidates prior to its dissemination and was not specifically
authorized or approved by them. It would have been erroneous so
to state. Notwithstanding the fact that the costs of the mailing

were ultimately paid for by the candidates to whom the

contributions had been directed, it also would have been
erroneous to suggest that the mailing was "authorizerd”™ on this
basis.

The General Counsel’s reasoning concerning the NRSC's
inability to make independent expenditures misses the marh. At

the time the solicitation was made, no expenditure had been madc
on behalf of any candidate. Because the receipt of an earmarked
contribution entirely depended upon the recipient’'s decision, and
because that decision could not be made until the mailing had

9




been received by the contributor, no authorized, allocable event
could have taken place until the NRSC, as conduit, obtained th»
contributor’s instruction and check.

Finally, at the time the mailing was sent, no candidate had

paid for it, and the portion of the cost for which any candidat.

would ultimately be responsible could not be identified or
allocated wuntil the responses were received by the NRSC.
Theoretically, at least, an individual might have recieved
nothing and so would have paid nothing. A disclaimer showing
that a candidate had, at the time of the mailing, paid for it
or was obligated to pay for it, would have been innacurate.
CONCLUSION

For the reasons stated herein, as well those previousl:
advanced to the Commission, the respondents submit that the
Commission should determine that there is no probable cause to
believe that the respondents have violated the Act.

Respectfully submitted,

EPSTEIN BECKER & GREEN, P.C.

W Frore—

STUART M. GERSON

April 7, 1988 Suite 900
1140 19th Street, N.W.
Washington, D.C. 20036
(202) 861-0900

Attorneys for Respondernts
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FEDERAL ELECTION COMMISSION

WASHINGCTON, D C 20463

April 13, 1987

Stuart M. Gerson, Esquire

Epstein Becker Borsody & Green, P.C.
1140 19th Street, N.W., Suite 900
Washington, D.C. 20036

RE: MUR 2282
National Republican Senatorial

Committee;
Richard G. Nelson, as
Treasurer

Dear Mr. Gerson:

The Federal Election Commission notified your clients on
October 31, 1986, of a complaint alleging violations of certain
sections of the Federal Election Campaign Act of 1971, as amended
("the Act"). A copy of the complaint was forwarded to your
clients at that time.

Upon further review of the allegations contained in the
complaint, and information supplied by your clients, the
Commission, on April 7, 1987, determined that there is reason to
believe that your clients have violated 2 U.S.C. § 434(b) and
441la(h), provisions of the Act, and 11 C.F.R. § 110.6(d)(2) of
Commission Regulations. Specifically, it appears that if
individual contributors did not, in fact, earmark their
contributions to specific Federal candidates, the NRSC may have
misreported them as earmarked contributions. Additionally, it
appears that if these contributions were so earmarked, the NRSC
may have exercised direction and ccntrol over the choice of the
recipient candidates.

Oon April 7, 1987, the Federal Election Commission also
determined that there is reason to believe your clients violated
2 U.S.C. § 441d(a), a provision of the Act. The General
Counsel's factual and legal analysis, which formed a basis for
the Commission's finding, is attached for your information.

Your client's response to the Commission's iaitial
notification of this complaint did not provide complete
information regarding the matter in question. Please submit
answers to the enclosed questions within fifteen days of receipt
of this letter. Statements should be submitted under oath.
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Letter to Stuart M. Gerson
Page 2

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R,
§ 111.18(d). Upon receipt of the request, the Offlce of the
General Counsel will make recommendations to the Commission
either proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
pursued. The Office of the General Counsel may recommend that
pre-probable cause conciliation not be entered into at this time
so that it may complete its investigation of the matter.
Purther, requests for pre-probable cause conciliation will not be
entertained after briefs on probable cause have been mailed to
the respondent.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. In addition, the Office of General Counsel
is not authorized to give extensions beyond 20 days.

This matter will remain confidential in accordance with
2 U.S.C. §§ 437g(a) (4) (B) and 437g(a) (12) (A) unless you notify
the Commission in writing that your clients wish the matter to pe
made public.

If you have any questions, please contact George Rishel, the
attorney assigned to this matter, at (202) 376-8200.

Sincerely,

AT

Scott E. Thomas
Chairman

Enclosures
Procedures
General Counsel's Factual and Legal Analysis
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* JANN CNSTEN

EXECUTIVE DIRECTOR

April 23, 1987

George Rishel, Esgq.

Office of the General Counsel 3
Federal Election Commission B .
999 E Street, N.W. - :
Washington, D,C. 20463 N
-
RE: MUR 2282 -
Dear Mr. Rishel: o
_ (L)
By this letter, the National Republican Senatorial Td

Committee ('"'NRSC") requests an extension of time in responding to

o the questions submitted by the Federal Election Commission in the

e above-captioned matter.

Le Respones to the questions will require considerable

N discovery work. In order to be responsive to the questions, NRSC

will need more time than the fifteen days allowed in the FEC's

~9 letter of April 13, 1987, which was received on April 15, 1987,
The meeting we have scheduled with you for Monday April 27, 1987

~ will enable us to determine how much of an extension will be
needed.

Lo

< We look forward to seeing you Mondav.

~

o

o
cc: Stuart M. Gerson, Esq.
BY HAND

440 FIRST STREET. N.W B SUITE 600 ® WASHINGTON. D.C. 20001 ® (202 347-0202 ® 1202 224-2351

PAiD FOR AND AUTHORIZED BY THE NATIONAL REPUBLICAN SENAYORIAL COMMITIFE
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STATEMENT OF DESIGNATION OF CO-COUNSEL

MUR 2282

NAME OF CO-COUNSEL: Benjamin L. Ginsberg

ADDRESS: National Republican Senatorial Committee

440 First Street, N.W, Suite 600

Washington, D.C. 20001

TELEPHONE: (202) 347-0202 ext. 404

The above-named individual is hereby designated as my
co-counsel with Stuart Gerson and 1s authorized to receive any
notifications and other communications from the Commission and to

act on my behalf before the Commission.

433/ Lot 2 Mo,

Date Richard G. Nelson

RESPONDENT'S NAME

ADDRESS :

HOME PHONE:

BUSINESS PHONE:




®9 ®@ I FM

ErsTEIN BECKER Borsopy & GREEN, P.C.
ATTORNEYS AT LAW
1140 19" STREET, N.W.

250 PARK AVENUE . WASHINGTON,D.C. 20036-6601 " FOUR EMBARCADERO
NEW YORK,NEwW YORK 10177-0077 _ SAN FRANCISCO, CALIFORNIA 94l1)1-5954
.212) 370-9800 (202) 861-0900 (418) 398-5m85

TELEX 5101008171

TELEX 756-260 187% CENTURY PARK EAST

LOS ANGELES, CALIFORNIA 800867-250)
\213) 886-8861

108 NORTH ST. ASAPH STREET
ALEXANDRIA,VIRGINIA 22314 "
(703 684-1204
0 515 EAST PARK AVENUE
| MAIN STREET TALLAHASSEE, FL A 32
, 301-2524
FORT WORTH, TEXAS 76102-3105 m °

1817) 334-0701 teoar ® Pee - .
z R
P C NEW YORK,WASHINGTON, O.C. Apr il 28 ’ 1987 ~
AND VIROINIA ONLY (o =] P
0
HAND DELIVERED ﬁ? :
. . N { -
George Rishel, Esquire Py

Office of the General Counsel
Federal Election Commission

N 999 E Street, N.W.

~ washington, D.C. 20463
e Re: MUR 2282
R Dear Mr. Rishel:

™~

As attorney for the National Republican Senatorial
Committee ("NRSC") in the above-captioned matter, I hereby

™ request an extension of time, through and including June 1, 1987,
— within which to respond to the gquestions and requests for
information propounded by the Commission.

e

- As the NRSC noted in Mr. Ginsburg's letter to you of
~ April 23, 1987, initially reguesting an extension, and as we
~ discussed yesterday, the NRSC will require substantial time
' beyond the current April 30 due date in order to gather the
oa information requisite to a complete and satisfactory response.

There are two essential reasons for the NRSC's request.
First, the Commission's questions require consultation with the
tormer NRSC senior staff members who conceived and directed the
activities at issue in the MUJR. These persons, having left the
employ of the NRSC, are now in new occupations that allow them
little opportunity to meet with the NRSC's counsel who are
preparing its response. The requested extension will permit the
scheduling and completion of the necessary consultations.

Second, the NRSC's accounting and finance staff, which
already has significant reporting obligations, will be required
to analyze, extract and summarize voluminous documents in order
to assist counsel in responding fully to the Commission herein.
The requested extension will assure that these functions are
carried out thoroughly and accurately.




George Rishel, Esquire
April 28, 1987
Page 2

For all of the foregoing reasons, the NRSC respectfully
requests that the Commission should grant the instant request for
an extension to June 1, 1987,

Sincerely,
Stuart M. Gerson

SMG:cr

cc: Benjamin L. Ginsburg, Esquire
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FEDERAL ELECTION COMMISSION :3 -
WASHINGTON. D C 20463 cead 8 ¥
LD e
April 30, 1987 4 g;
s
MEMORANDUM o
TO: The Commission
FROM: Lawrence M. Noble
Acting General Couhsel
SUBJECT: MUR 2282 - Request for Extension of Time

By letters dated April 23 and April 28, 1987, the
Respondents requested an extension of 32 days in which to respond
to the Commission's findings on April 7, 1987, and its
interrogatories and request for documents. Staff of the Office
of the General Counsel met with counsel and co-counsel for the
Respondents on April 27, 1987, regarding the requested
information. The letter explains that an extension is necessary
in order for counsel to schedule meetings with former employees
of the Respondents and for the Respondents' staff to collect the
requested data.

The Office of the General Counsel recommends that the
Commission grant the requested extension.

RECOMMENDATIONS:

1.

Grant an extension of 32 days to the National
Republican Senatorial Committee and Richard G.
Nelson, as treasurer.

2, Approve the attached letter.
Attachments

1. Requests for Extension of Time

2. Letter to Respondents




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
National Republican MUR 2282
Senatorial Committee and
Richard G. Nelson, as
treasurer

CERTIFICATION

+ I, Marjorie W. Emmons, Secretary of the lFederal

Election Commission, do hereby certify that on May 4,

n 1987, the Commission decided by a vcte of 5-0 to take
rd\
the following actions in MUR 2282:
Lo
™ 1. Grant an extension of 32 days to the
“ National Republican Senatcrial Committee
and Richard G. Nelson, as treasurer, as
r recommended in the General Counscl's
Memorandum to the Commission dated April
c 30, 1987.
v 2. Approve the letter, as recommended 1in
~— the General Counsel's Memorandum to the
Commission dated April 30, 1987.
ﬁ.
" Commissioners Aikens, Elliott, Josefiak, McDonald,

and Thomas voted affirmatively for the decision;

Commissioner McGarry did not cast a vote.

Attest:
5'-4'37 MMMM/
Date Mgéjorie W. Emmons

Secretary of the Commission

Received in the Office of Commission Secretary:Thurs., 4-30-87, [.:45
Circulated on 48 hour tally basis: Thurs., 4-30-87, :00
Mon., 5-04-87, 4:00

Deadline for vote:

/jm/
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FEDERAL ELECTION COMMISSION

WASHINGTON. D C 20463

May 6, 1987

Stuart M. Gerson, Esquire

Epstein Becker Borsody & Green, P.C.
1140 19th Street, N.W.

Washington, D. C. 20036

RE: MUR 2282
National Republican
Senatorial Committee and
Richard G. Nelson, as
treasurer

Dear Mr. Gerson:

This is in response to your letters dated April 23 and 28,
1987, requesting an extension of 32 days until June 1, 1987 to
respond to the Commission's findings on April 7, 1987, and its
interrogatories and request for documents. After considering the
circumstances presented in your letter, the Federal Election
Commission has granted the requested extension. Accordingly,
your response is due by close of business on June 1, 1987.

If you have any questions, please contact George F. Rishel,
the attorney assigned to this matter, at (202) 376-8200.

Acting General Counsel

cc: Benjamin L. Ginsberg, Esquire
National Republican Senatorial Committee
440 First Street, N. W., Suite 600
Washington, D. C. 20001
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EPsTEIN BECKER Borsopy & GREEN. P.C '7J
ATTORNEYS AT LAW UN 2 Alo: 25
1140 19™ STREET, N.W.

WASHINGTON, D.C. 20036-6601" FOR EMBARC ADERC
SAN FRANCISCO. CALIFORNIA Q411 -8 6

(415) 398 yn 00O

50 PARK AVENUE
NEW YORK, NEW YORK 10177-0077*
(212) 370 -9800C (202) 881-0200

TELEX 5101008171
= TELEX 756 -260 187°% CENTURYT PARK EAST
108 NORTH ST ASAPH STREEY ‘
LOS ANGELE S, CALIFOR 3067 Cf
ALEXANDRIA, VIRGINIA 22314" DID® e i s 21y ‘ahe) nNe:gxgmm o
(703) 684-1204 E"
ey 51 EAST PARK AVENUE
FoRT 201 MAIN STREET ) TALLAHAGSEE, FLORIDA 32101 004
T WORTH, TEXAS 76102-3105 (104) 681-
(817) 334 070! P . e
- S1- LANDMARK SQUARFE
TWO FOREST PLAZA RO, C g 7
20! MERIT DEWE STAMFORD ;;:)r;r;gi:cn;T O6Y0-270 &
[CALLAS, TEXAS 75251-2213 T
(214) 239-1302 June 1, 1987
G NFW YORK, WASHINGTON, [ C
CONNEUTIC OT AND VIRGINIA ONLY
(o)
~
- o -
[—4 m IR}
HAND DELIVERED = = ol .
7]
~N J
Ms. Marjorie W. Emmons
Secretary L’
Federal Election Commission (P
LN 3
999 E Street, N.W.
D i i)
—

9th Floor
Wwashington, D.C. 20463

Re: MUR 2282

Dear Ms. Emmons:

Enclosed for filing in MUR 2282 are: (1) respondents'

Responses to Questions and Reguests for Information and the
attachments thereto; and (2) respondents' Supplemental Memorandum
addressing certain legal issues raised in Chairman Thomas' April

13, 1987 letter to me in this matter.
Thank you for your assistance.
Sincerely,

e R
W75 aden

Stuart M. Gerson
Attorney for Respondents

SMG:cr

Enclosures

cc: George Rishel, Esquireb///
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~
In the Matter of ) EE :;
MUR 2282 ) = "

) ~N

National Republican Senatorial Committee, )
Richard G. Nelson, as Treasurer, ) u
Respondents. ) f?

Q 1

RESPONSES TO QUESTIONS AND REQUESTS FOR INFORMATION

The National Republican Senatorial Committee ("NRSC")
and its Treasurer, the respondents herein, by their attorneys,
respectfully respond to the Questions and Requests for Informa-

o0 tion that the Federal Election Commission ("FEC” or "Commission")

-
)

has propounded in this matter.

-
3

We note in so replying that counsel for tne respondents
and the Commission have consulted with each other in order to
clarify and narrow the scope of these questions and requests. The
parties' agreements in this regard are reflected specifically in
the individual answers that follow:

1. Identify and list all individuals whether or not

employed by the NRSC, who had supervisory or policy making

R 9141977 32

responsibility for planning, approving, implementing, or operat-
ing the NRSC's earmarking activity and describe in detail the
nature, scope, and dates of their role in this activity.
RESPONSE :
(a) Rodney A. Smith is a consultant as to political
fundraising and management and can be contacted in care of the

office of the undersigned counsel, Epstein Becker Borsody &

Green, P.C., 1140 19th Street, N.W., Washington, D.C. 20036,
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861-0900. Mr. Smith was the Finance Director and Treasurer of
the NRSC during the period at issue and had overall responsi-
bility for the planning, approving, implementing and operating of
the NRSC's fundraising activities relating to earmarking by
contributors.

(b) Maryanne E. Preztunik is the Comptroller and
Director of Administration of the NRSC, 440 First Street, N.W.,

Washington, D.C. 20001, 347-0202, and was so throughout the

1985-86 election cycle. She was responsible for the formulation
of procedures to insure that donor-directed contributions were
transferred to candidates in a timely fashion, that such contri-
butions were appropriately accounted for and reported to the FEC,
and that the recipients were assessed and paid their pro-rata
shares of the costs of the NMRSC's conduiting activities. Ms,
Preztunik also maintained and supervised the discrete-function
bank account that the NRSC used for conduiting purposes.

(c) Thomas C. Griscom is presently Assistant to the
President for Communications and Planning, and also can be
contacted through the office of the undersigned counsel. He was
Executive Director of the NRSC during the period at issue, and
participated in the development of the NRSC's activities relating
to earmarking by contributors. He had final staff supervisory
authority over these activities and received reports from

subordinates concerning their conduct and results.




(d) Scott Cottington, a political consultant, 6480
Little Falls Road, Arlington, Virginia 22213, was the NRSC's
Political Director during the period at issue and participated in
the development of the NRSC's conduiting activities and in their
execution insofar as his division provided information concerning
political conditions that served as the basis for communications
by the NRSC to persons who might have wished to earmark contribu-
tions for transmittal by the NRSC to various candidates.

(e) James Kevin Wholey, Esquire, Legislative Director
and General Counsel for Senator Alfonse D'Amato, 520 Hart Senate
Office Building, Washington, D.C., 224-8358. Mr. Wholey was the
NRSC's staff counsel during 1985-86, and he provided legal advice
and opinions to the Committee concerning the conduct of earmark-
ing activities. In furtherance of his official responsibilities
and on behalf of the NRSC, Mr. Wholey, at times, also sought
legal advice from outside counsel.

(f) Stuart M, Gerson, Esquire, Epstein Becker Borsody
& Green, P.C., 1140 19th Street, N.W., Washington, D.C. 20036,
861-0900, respondents' counsel herein, also was outside legal
counsel to the NRSC during the 1985-86 election cycle. From time
to time, at the request of NRSC officials, he provided legal
advice and opinions concerning the statutes and regulations
governing earmarking and certain NRSC plans and activities

related thereto.




(g) Dina Beaumont is the NRSC's Assistant Comptroller,
During the period at issue she also was the director of its
contributor direct-to program. She had ministerial responsibili-

ties regarding, inter alia, the execution of mailings and the

receipt of responses thereto and the provision of information to
various campaigns concerning direct-to matters.

(h) Amy Gilbert, Gilbert & Wolfand, 2201 Wisconsin
Avenue, N.W., Washington, D.C, 20007, 342-6000, was accounting
consultant to the NRSC and assisted Ms. Preztunik and Ms.
Beaumont in the creation of an accounting system and computer
program that accurately and completely would describe the NRSC's
receipt and timely transmittal to candidates of donor-directed
contributions and the timely preparation of reports to the FEC.

(1) Geoff Brown, Bond, Beebe, Barton & Muckelbauer,
P.C., 4200 Wisconsin Avenue, N.W., Washington, D.C. 20016,
224-6500, was also an accountant for the NRSC regarding earmark-
ing activities, and functioned in a manner similar to that of Ms,
Gilbert. Mr. Brown's firm is responsible for the review and
audit of the NRSC's reports and financial statements.

2. With respect to contributions passed on to
Republican Senate candidates in the form of conduit checks as
part of the NRSC's earmarking activity, please provide the
following information:

(a) State how many contributors sent checks made

payable to the Republican Presidential Task Force to the NRSC as

part of this activity.
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(b) State the total dollar amount the NRSC passed
on to each Republican Senate candidate as part of this activity.
Please list the date and amount of each transfer to each Republi-
can Senate candidate in 1985 and 1986.

(c) State the total cost of the NRSC's earmarking
activity.

(d) State and describe in detail the method used
to allocate these costs among Republican Senate candidates and
include an example.

(e) For each Republican Senate candidate receiv-
ing earmarked funds in the form of NRSC checks:

(1) 1list the total costs allocated to that
candidate;

(2) the portion of such costs paid for by
each Republican Senate candidate, if any, including the date and
amount of each payment to the NRSC;

(3) and the portion of such costs charged to
the NRSC's coordinated party expenditure limitation (2 U.S.C.
§ 441la(d)(3)), i1if any, including the date and amount of each such
charge and the vendor to whom such payment was made.

RESPONSE:

We preface this response by noting that the Commission
and its staff are already aware from the voluminous reports that
the NRSC has filed and from the papers that have been generated

and discussions that have taken place in connection with the

instant matter, that the NRSC had an overall "direct to" or
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"conduiting" program. Through this program, the NRSC solicited
its base of previous or potential donors to make earmarked
contributions to candidates by directing the NRSC to act as the
conduit to transmit those contributions. This Matter Under
Review essentially concerns the earmarked contributions generated
under one predominant element of that program -- a mailing
conducted on or about September 2, 1986. However, in answering
specific questions from the FEC, we also include in this response

certain information about the program as a whole. As we also

describe, the NRSC used one discrete-function bank account for
processing all donor~directed contributions that were received
through the overall earmarking program.

{a) The total number of contributors who, in response
to the mailing of September 2, 1986, sent checks made payable to
the Republican Presidential Task Force was 20,665. Please note,
as we discuss, in Response 3(a), several of the September 2
mailings also were sent to persons on non-Task-Force lists,
requesting that they direct contributions to certain candidates
by making checks out to the NRSC itself or to the NRSC's "Inner
Circle." The additional number of persons so responding was
22,706.

(b) Subpart (b), which requests information as to
transfers in 1985 and 1986, relates back to subpart (a) which
requests information concerning direct to contributions sent
through checks to the Republican Presidential Task Force as part

of the September 2 mailing, which occurred in 1986,
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Although the NRSC's records show, as we have described
herein, that the total amount of contributions earmarked by
contributors who responded to the September 2 mailings was
$2,340,664, the NRSC is currently unable to segregate and display
the components of the total as transferred to the recipient
candidates. The charts which are attached hereto at Tab A
therefore represent the NRSC's compilation of the amounts and
dates of the transfers to candidates of all donor-directed
contributions that were conduited through the NRSC's discrete-
function account following September 2, 1986, including, but not
limited to, the contribut<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>