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HOUSE OF REPRESENTATIVES

July 23, 1986

Hon. Joan Aikens
Chair, Federal Elections Commission
1325 K Street NW
Washington, DC 201463

Dear Ms. Aikens: -

Irequest the Federal Election Commission to investigate one or
more slate mailings sent by the Berman and D'Agostino Campaign
firm (or firms related to it) in Alameda County, California prior
to the June 3 primary elections. Attached is a copy of one slate
card in question.

Specifically, my name was included on one or more slate cards sent
to registered voters in the county and constitute an unauthorized
expenditure. Further, I sent the enclosed memo to two local

~NI candidates for County Supervisor and sent a copy ot the Berman and
D'Agostino organization specifically asking that my name not be
included in the slate mailers endorsing one or another of the
supervisorial candidates. That request was ignored.

Second, I believe that the slate mailers involved were funded in
some substantial part by corporate money in violation of Federal
campaign laws relating to corporate contributions and thus are a
violation of my efforts to always comply with FEC rules and
regulations.

Thank you for your help in investigating this situation. I would
not want to see a repeat of this situation in the general
elections or in the next primary elections.

Sincerely,

Fortney H. (Pet tark
Member of Congr s

FHS:wkv 5.J
Enclosures-
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FEDERAL ELECTION COMMISSION
WASHINGTON, 0.C 20463

August 1, 1986

The Honorable Fortney H. Stark
House of Representatives
Washington, D.C. 20515
Attn: William K. Vaughan

Dear Mr. Stark:

This is to acknowledge receipt of your letter,
which we received on July 28, 1986. Your letter was not
properly sworn to.

You must swear before a notary that the contents of
your complaint are true to the best of your knowledge
and the notary must represent as part of the jurat that
such swearing occurred. A statement by the notary that
the complaint was sworn to and subscribed before him
will be sufficient. We are sorry for the inconvenience
that these requirements may cause you, but we are not
statutorily empowered to proceed with the handling of a
compliance action unless all the statutory requirements
are fulfilled. See 2 U.S.C. s 437g.

If you have any questions concerning this matter,
please feel free to contact me at (202) 376-8200 or Lor-
raine Ramos at (202) 376-3110.

Sincerely,

Charles N. Steele

General Counsel

6~to nce M. Neoble
Deputy General Counsel

Enclosure
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August 1, 1916

Hon. Joan Aikens
Chair, Federal Elections Commission
1325 K Street NW
Washington, DC 20463

Dear Ms. Aikens:

I request the Federal Election Commission to investigate one.-or
more slate mailings sent by the Berman and D'Agostino Campak~n <
firm (or firms related to it) in Alameda County, California prior
to the June 3 primary elections. Attached is a copy of one slate
card in question.

Specifically, my name was included on one or more slate cards sent

to registered voters in the county and constitute an unauthorized
expenditure. Further, I sent the enclosed memo to two local
candidates for County Supervisor and sent a copy to the Berman and
D'Agostino organization specifically asking that my name not be

included in the slate mailers endorsing one or another of the
supervisorial candidates. That request was ignored.

Second, I believe that the slate mailers involved were funded in
some substantial part by corporate money in violation of Federal
campaign laws relating to corporate contributions and thus are a
violation of my efforts to always comply with FEC rules and
regulations.

Thank you for your help in investigating this situation. I would
not want to see a repeat of this situation in the general
elections or in the next primary elections.

Sincerely,

SIGNED AND SWORN TO BY

FHS:wkv
Enclosures

-~~~ LA4S(

Fortney H. (Pete) Stark
Member of Congress 
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HOUSE OF REPRESENTATIVES
WASHINGTON. D.C. 20515

May 7, 1986

To: Don Per ta and ndre Swanson

From:

Re: Slate Mailer

In the spirit of my long friendship with both of you, I wanted to
note that I have heard rumors that my na-me might be used on a
slate mailer card supporting one of you.

r". As you know, as a Federal legislator, I try to stay out of local
elections, particularly when they involve contests between my
friends. I have not given and will not give an endorsement in this
race. It would be a serious breach of fair campaign practices for
any of your supporters to use my name in any way without my
permission. I would have to protest if such improper use is made.

I hope you can both understand my desire to stay neutral in this
matter. Please ask your supporters to respect that position.

Best wishes to both of you in the hard month ahead!

POSTAGE PAID

THIS STATIONERY PRIN4TEO ON PAPER MADE WITH RECYCLED FIBERS
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"Don persaE Alamedis f avorite son, 1 Islerly the beat

Democrat fo( SupervIsor. No other candidate canl even

corns close to his experience and ability.

'We need a Supervisor who will fight for Alameda. Don

Perats Is honest end courageous. He will be a greet

Democrat ic. Supervisor."

DEMOCRATIC STATE SENATOR BILL LOCKYER

Gr00 a1;&y Davis f or Controller

"Gray Dolls, lesdership In finding missing chlldrafl proves that one

meaf n Wmake & dltencfle. Vote fof Grey Davis for Controller.'
., 99006ae c0*1*60ean Pete Stae*

TOIC polluters Must Be Stopped - NO on 61
*4Fq~at~n51says that 00t Ol uer who Nause cane shouldn~

3. 0.

&A we os~UI S N t 100

You Vote At

HOUJSE ZD2701 3AYVZWD

CAR-RT SORT~ ** CR 33

mM Charles A. Tilimn
2415 Roosevelt Dr
Alameda. CA 94501

Eleotlon Day to TuesdilY. JwPe 3

Pels Ope" at 700W am.. - Close ot 5*00 p-0
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Demnocratic Voter GitNdr d
-A COMPLETE SLIDE TO ALL THIE OFPICB AND MEASUORE ON YOUR BALLOT.

TfAKE THE CARD WITH YOU TO THE POLLS.

-IF PRO)P 51 PASSES. 10191C POLLUTERS
WILL NOT BE HOD riU.LYACON
FOR TWE CANCE THEY CAUSEI

-TOXC POLW'TEtS MUST BE STOPPE.'*

-MAYOR TOM 1 BADLEY

-RALPH HADER

DEMOCRATIC CHOICE FOR AUDITOR.-

-SVI&TOR WSCK PETRIS,
-ASSEMBLYMAN ELINU I4AJRIS,

ATTENTION DEMOCRATSI
THoUGH REGISTERED AS A REPIJILICA1t

CHARLEY PLUMMER
IS TKlE S1ST W~ALIFIED FOR SHERF
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 2063

August 13, 1986

Berman & D'Augustino Campaigns, Inc.
1435 South La Cienega Boulevard
#101
Los Angeles# CA 90035

Re: MUR 2216

Gentlemen:

The Federal Election Commission received a complaint
which alleges that Berman & D'Augustino Campaigns, Inc. may
have have violated certain sections of the Federal Election
Campaign Act of 1971, as amended (the "Act"). A copy of the
complaint is enclosed. We have numbered this matter MUR

- 2216. Please refer to this number in all future
correspondence.

Under the Act, you have the opportunity to demonstrate
N in writing that no action should be taken against you in this

matter. Your response must be submitted within 15 days of
receipt of this letter. if no response is received within 15

N.. days, the Commission may take further action based on the
available information.

Please submit any factual or legal materials which you
believe are relevant to the Commission's analysis of this
matter. Where appropriates statements should be submitted
under oath.

MY This matter will remain confidential in accordance with
2 U.S.C.S 437g (a) (4) (B) and S 437g (a) (12) (A) unless you
notify the Commission in writing that you wish the matter to
be made public. If you intend to be represented by counsel
in this matter please advise the Commission by completing the
enclosed form stating the name, address and telephone number
of such counsel, and a statement authorizing such counsel to
receive any notifications and other communications from the
Commi~ssio0n.
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If you have any questions, please contact Eric
Kleinfeld, the attorney assigned to this matter, at (202)
376-5691. For your information, we have attached a brief
description of the Commission's procedure for handling
complaints.

Sincerely,

Charles W. Steele
General Counsel

67 Larence 1. Nbl
Deputy General Counsel

Enclosures
Complaint
Procedures
Designation of Counsel Statement



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 2043

August 13, 1986

The Honorable Fortney H. Stark
Congress of the United States
House of Representatives
Washington, D.C. 26515

Dear Mr. Stark:

This letter will acknowledge receipt of a complaint
filed by you which we received on August 6, 1986, alleging
possible violations of the Federal Election Campaign Act of
1971, as amended (the "Act"), by Mr. Carl J. D'Augustino and
Berman & D'Augustino Campaigns, Inc. The respondents will be
notified of this complaint within five days.

You will be notified as soon as the Commission takes
final action on your complaint. Should you receive any addi-
tional information in this matter, please forward it to this
office. We suggest that this information be sworn to in the

N same -manner as the original complaint. For your

C) information, we have attached a brief description of the
Comimission's procedures for handling complaints. we have
numbered this matter under review MUR 2216. Please refer to
this number in all future correspondence. If you have any
questions, please contact Lorraine F. Ramos at (202) 376-

crl 3110.

C_ Sincerely,

Deputy General Counsel

Enclosure



FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

August 13, 1986

Voter Guide
Carl J. D'Augustino, Treasurer
1435 South La Cienega Boulevard
#1.01
Los Angeles, CA 90035

Re: MUR 2216

Dear Mr. D'Augustino:

The Federal Election Commission received a complaint
which alleges that Voter Guide and you, as treasurer, may
have violated certain sections of the Federal Election Cam-
paign Act of 1971, as amended (the "Act"). A copy of the
complaint is enclosed. We have numbered this matter MUR
2216. Please refer to this number in all future
correspondence.

Under the Act, you have the opportunity to demonstrate
in writing that no action should be taken against you and
Voter Guide in this matter. Your response must be submitted

C) within 15 days of receipt of this letter. If no response is
received within 15 days, the Commission may take further ac-
tion based on the available information.

Please submit any factual or legal materials which you
C!7) believe are relevant to the Commission's analysis of this

matter. Where appropriate, statements should be submitted
en under oath.

This matter will remain confidential in accordance with
2 U.S.C. S437g (a) (4) (B) and S 437g (a) (12) (A) unless you
notify the Commission in writing that you wish the matter to
be made public. If you intend to be represented by counsel
in this matter please advise the Commission by completing the
enclosed form stating the name, address and telephone number
of such counsel, and a statement authorizing such counsel to
receive any notifications and other communications from the
Comm iss ion.
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if you have any questions, please contact Eric
Kleinfelde the attorney assigned to this matter, at (262)
376-5690. For your information, we have attached a brief
description of the Commission's procedure for handling
complaints.

Sincerely,

Charles N. Steele

General Counsel

O By: awec M. Noble
Deputy General Counsel

Enclosures
Compl1a int
Procedures
Designation of Counsel Statement



UCLA Law School
405 Hilgard
LosAngeles, California 90024
(21.3) 625-5148

ALugust 27, 1986

Eric Kleinfeld
Federal Election Commission
Washington, D.C. 20463

Re: MUR 2216

Dear Mr. Kened

I represent "Voter Guide" and its treasurer. Carl
D7Agostino. in connection with the above-numbered MUR. The
Statement of Designation of Counse.. signed by Mr. D'Agostino is
either enclosed herewith or will be sent to YOU shortly. I am
writing in response to Mr. Noble's letter dated August 13, 1966.

t') In his complaint against Voter Guide, Mr. Stark makes two
c-harges. The first is that the endorsement o+ his candidacy for
Congress in mail distributed in Alameda County was not autthorized
by him. This is true, but nothing in federal law requires Voter
Guide to obtain Mr. Stark's~ permission before it urges voters to
Vote for- him. To the contrary, Voter Guides right to urge

N voters to vote for whomever it wishes is protected by the First
Amendment. The fact that the mail was sent without Mr. Stark'-.s
authorization and apparently contrary to his wishes simply
emphasizes that so -far as Mr. Stark.- is concerned, disbursements
for the mail constituted independent expenditur-es.

'_lthouqh- it is rrelevant to any Matter within the
jUrisdiction of the Federal Election Commission, Voter Guide
emOtcDl, denies that its mail was in any sense Misleading or
that it suggested in any way that Mr. Stark was supporting or
endorsing Don Perata, candidate for- Board of SUpervi sors. The
Mail SLIQgeSted, honestly. that both Mr. Stark and Mr. F'erata were
endorsed by, Voter- Guide.

Mr. ta.Jssecond com-,plaint is that he believes the slate
milers_ were funded in part by 'corporate money." We doubt that
Mr. S~t Eir :s utterly- u..nfounded and unsupported bel ief provi de a
bas_-is *r the FEC to troCuble either itself or Voter Guide by
o-penirtin arnvetcain In any,, ev,,ent4 Voter Guide
emphtically denies that it received any corporate contributions.
To the ccnrrV~ oter Guide's campaign statements, signed under
oath a, on f ile with the Federal Election Commission, show that



Voter Guide has received no contributions at all, corporate or
otherwi se.

I trust that this matter will be closed promptly.

Daniel H. Lowenstein
Attorney for Voter Guide and
Carl D'Agostino

vww
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Voter Guide
September 3, 1986

Eric Kleinfeld
Federal Election Commission
Washington, D.C. 20463

Re: MUR 2216

Dear Mr. Kleinfeld:

I am enclosing a letter from our attorney, Daniel H.

Lowenstein and the Statement of Designation of Counsel.

Unfortunately, I was on vacation and Michael Berman

has been in the hospital.

My apologies for the delay of this transmittal.

Sincerely,

Car otino

Treasurer for Voter Guide

CJD:ed

Enclosures: 2

1435 Soth 1,; Cseiiegdt Iotiev'ard, Sutil 10 I1 Los Atieles, C~adiforiiia 90035
Ieleph,1oiie (213') 652-3321I
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The above-named individual is heceby designated as my

counsel and is authocixd to rceive any notifications and other

communications from the Commission and to act on my behalf before

the Commission.

Date

PRIMSIT* E

ADDRESS:

3CM PUCE!

ium ?a 13

S ignaturt

VOTER GUIDE

Carl J. D'Agostino, Treasurer

1 4V 1 S 1- T..a-rjj&Q= ':i T1 ud # 10 1

Los Angeles, California -90035

(916) 988-3154

(213) 652-3321
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q 03 )q I L. G- 14K 19



I
FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

MEMORANDUM TO:

FROM:

DATE:

SUBJECT:

CHARLES N. STEELE
GENERAL COUNSELA.FEIG~

*JtMARJORIE W. EMMONS/CIIERYL A LMI~

SEPTEMBER 24, 1986

MUR 2216 - FIRST GENERAL COUNSEL'S REPORT
SIGNED SEPTEMBER 22, 1986

The above-captioned matter was received in the Office

of the Secretary of the Commission Tuesday, September 23, 1986

at 10:15 A.M. and circulated to the Commission on a 24-hour

no-objection basis Tuesday, September 23, 1986 at 4:00 P.M.

There were no objections received in the Office of the

Secretary of the Commission to the First General Counsel's

Report at the time of the deadline.

S



Complainant's Name: F'ortney H. Stark

Respondents' Names: Voter Guide
Carl D'Augustino, treasurer

Berman and D'Augustlno Campaigns, Inc.

Relevant Statutes 2 U.S.C. SS 431(17), 441b
11 C.F.R. S 102.5(a)

Internal Reports Checked: MURs 1461, 2181

Federal Agencies Checked: None

Summary of Allegations

On August 6, 1986, the Commission received a signed, sworn

and notarized complaint from Representative Fortney H. (Pete)

Stark alleging that the "Berman and D'Augustino Campaign firm"

violated the Federal Election Campaign Act of 1971, as amended

("Act") in connection with a slate card mailed to California

voters prior to the June 3, 1986 California primary election.

The slate card in question, a copy of which was attached to the

complaint, is entitled "Democratic Voter Guide" and includes a

slate of district-wide offices and ballot measures pertaining to

Congressman Stark's district. Mr. Stark is listed on the slate

under the office "U.S. Congress."

Factual and Legal Analysis

Congressman Stark specifically alleges that the inclusion of

his name on the slate card constitutes "an unauthorized

- 1-1 1 - 11- 1-1-1 d ".. I . .- . -- '111 , " - 11.11"". - ''. - I I -,Re-7 T-,

Fedral Election Cmissifk,
999 9 Street, N.W.7,

Washington, D.C. 2O4*~

First General Counsel's Report tv ~

Date and Time of Transmittal U
By OGC to the Commission ____Date Complaint Received

by OGC August 7, 1986
Date of Ntfcation to
Respondent Auqust 13, 1986

Staff Eric Kle infe
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expenditure." Mr. Stark states that he asked respondents not to

include his name on the slate card. Mr. Stark also alleges that

the slate mailers were "funded in some substantial part by

corporate money."

Respondent Voter Guide, the successor organization to

Californians for Democratic Represention ("CDR"), is a reporting

political committee. Voter Guide allocated a portion of the

value of the entire slate mailer program to non-participating

federal candidates, which it reported as independent expenditures

on behalf of those candidates, on its July Q)uarterly report,

Voter Guide reported an independent expenditure on behalf of the

"Pete Stark Re-election Committee."

The issues involved in this complaint were the subject of

recent litigation between the Commission and Voter Guide's

predecessor CDR. See, FEC v. Californians for Democratic

Representation, No. CV 85-2086 JMI (C.D. Cal., Judgment entered

1-9-86). In light of this decision, plus the complex issues

raised in a related complaint involving separate respondents, MUR

2181, the Office of General Counsel is undertaking a review of

this entire matter, and will, upon its completion make a further

report to the Commission.

Charles N. Steele

General Counsel

_ _ __By: 7 /?

Date Lawrence M. Noble
Deputy General Counsel



Before the Federal Election Commission -

In the Matter of)

Voter Guide )MUR 221OG
Carl D'Agostinol treasurer)

Berman and D*Agostino Campaigns, Inc. )

General Counsel's Report -

I. Background

On August 6, 1986, the office of General Counsel of the

Federal Election Commission ("Commission") received a signed,

sworn and notarized complaint from Representative Fortney H.

(Pete) Stark alleging that the "Berman and D'Agostino Campaign

firm" violated the Federal Election Campaign Act of 1971, as

amended ("Act") in connection with a slate card mailed to

California voters prior to the June 3, 1986 California primary

election. The slate card in question, a copy of which was

attached to the complaint, is entitled "Democratic Voter Guide"

and includes a slate of district-wide offices and ballot measures

pertaining to Congressman Stark's district. Mr. Stark is listed

on the slate under the office "U.S. Congress."

Factual and Legal Analysis

Congressman Stark specifically alleges that the inclusion of

his name on the slate card constitutes "an unauthorized

expenditure." Mr. Stark states that he asked respondents not to

include his name on the slate card. Mr. Stark also alleges that

the slate mailers were "funded in some substantial part by

corporate money."
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On September 10, 1986, a response was received on behalf of

"Voter Guide." Voter Guide is a reporting political committee

(I.D. # C00204479)l and the successor organization to

Californians for Democratic Representation ("CDR"). See MUR 1461.

in its one page response, Voter Guide states that the amount

spent for Mr. Stark's inclusion in the mailer (since he did not

pay to be included) constituted an independent expenditure on his

behalf, and as a result, Voter Guide was not required to obtain

Mr. Stark's authorization prior to making this expenditure. In

its 1986 July Quarterly report, Voter Guide allocated a portion

of the value of the entire slate mailer program to non-

participating federal candidates, which it reported as

independent expenditures on behalf of those candidates. Voter

Guide reported an independent expenditure on behalf of the "Pete

Stark Re-election Committee" on its July Quarterly report.

Also in its response, voter Guide denies receiving any

corporate contributions, because, as Voter Guide claims its

reports disclose, it received no contributions at all.

Respondent Voter Guide registered with the Commission on

March 31, 1986. On its 1986 12 Day Pre-primary and July

Quarterly reports, covering the reporting periods April 1, 1986

through June 30, 1986, Voter Guide reported $1,932,167 in

receipts on Schedule A, all of which were payments by

participants in the slate mailer. As noted above, Voter Guide

also reported a pro-rata share of the slate mailer's cost on

Schedule E, as independent expenditures made on behalf of each
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non-paying candidate listed on the slate. Schedule E was

accompanied by the following statement:

The candidates listed on Schedule E were
endorsed on but did not participate in the
slate mail published and distributed by this
committee. In the opinion of this committee,
each of the campaigns listed on Schedule A
received advertising services equal in value
to the amounts they paid. However, the
Federal Election Commission requires that a
portion of the value of these services be
allocated to the non-participating
candidates. This allocation, reflected on
Schedule E and on the detailed summary page,
is based on the assumption that one per cent
of the value of the entire slate mail program
accrued to the non-participating federal
candidates.

The issues and analysis of this matter are substantially

similar to those of MURs 2181 and 2255, Republic Media Group, et.

al. Several aspects of the Act are implicated by the complaint

in this matter. Pursuant to 2 U.S.C. S 431(8) (A) (i), a

"contribution" is defined as any gift, subscription, loan,

advance, or deposit of money or anything of value, made by any

person for the purpose of influencing any election for Federal

office. A political committee is included within the meaning of

"person," pursuant to 2 U.S.C. § 431(11). "Anything of value"

includes all in-kind contributions, pursuant to 11 C.F.R.

§ 100.7(a) (l)(iii) (A), whether goods or services. Additionally,

the provision of goods or services without charge or at a charge

which is less than the usual or normal charge for such goods or

services is a contribution. 11 C.F.R. § 100.7(a) (1) (iii) (A).
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Pursuant to 2 U.S.C. S 431(17). an "independent expenditure'

is defined as

an expenditure by a person --xpressly
advocating the election or de~feat of a
clearly identified candidate which is made
without cooperation or consultation with any
candidate, or any authorized committee or
agent of such candidate and which is not in
concert with, or at the request or suggestion
of, any candidate, or any authorized
committee or agent of such candidate.

An expenditure not qualifying as an independent expenditure

N is considered a coordinated expenditure on behalf of a candidate,

C" unless otherwise exempted. The Act does provide an exception to

the definition of expenditure for the costs of preparing and

N mailing printed slate cards or sample ballots. However, this

exception is limited to "a state or local committee of a

N political party." See 2 U.S.C. S 431(8) (B) (v) and (9)(B)(iv).

n)
Since Voter Guide is a partnership and political committee, but

C, not a political party committee, this exception does not apply

CD here.

on Advisory opinion 1984-621 dealt with a situation nearly

identical to that which is covered by the complaint. In that AO,

a corporation, engaged primarily in the business of managing

campaigns, sought to prepare and mail a slate card which, like

the one at issue here, included a full slate of candidates, some

of which were paying Federal candidates (i.e., paid to be liste~d)

and some of which were non-paying Federal candidates. With
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regard to those Federal candidates who paid to be listed in the

slate mailer, the Commission concluded that a prohibited

corporate contribution or expenditure would result where a paying

Federal candidate pays less than the normal and usual charge for

the services. With regard to non-paying Federal candidates, the

Commission concluded that their inclusion on the slate would

constitute campaign advertising and a gift to them. Therefore,

the inclusion of such non-paying Federal candidates would

constitute a prohibited contribution or expenditure.

A similar matter was also the subject of recent litigation

in FEC v. Citizens for Democratic Representation. Citizens for

Democratic Representation ("CDR") prepared and mailed a slate

card under the same format as the one which is the subject of the

complaint, that is, a full slate of candidates was listed,

however only those candidates who paid for the listing were

"featured." Other non-paying candidates were merely "listed."

With regard to the paying Federal candidates, the District Court

for the Central District of California concluded that the

payments by the candidates for featuring in the slate did not

constitute contributions to CDR, nor did the featuring constitute

in-kind contributions from CDR to the paying candidates.

However, the court did determine that the featuring of paying

Federal candidates did constitute "an expenditure by CDR to" the

candidates, pursuant to 2 U.S.C. S 431(9). With regard to the

non-paying Federal candidates, the court concluded
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that the inclusion of these candidates constituted "expenditures

by CDR to the named [non-paying) Federal candidates as defined by

2 U.S.C. S 431(9)."

Resolution of this matter ultimately turns on the

characterization of respondent Voter Guide's activities and

corresponding treatment of the paying and non-paying Federal

candidates. Voter Guide is already a registered entity. Thus#

compliance with 2 U.s.c. S 433 is not at issue. However, with

respect to the contribution and expenditure issues, the two

aspects of the slate card transaction need to be examined

separately. The first aspect of the transaction is the service

rV flowing from respondent Voter Guide to all of the candidates

included in the slate. This involves the preparation and mailing

of the slate, i.e., the provision of the service. The second

aspect of the transaction is that flowing in the "opposite"

direction, from the candidates to Voter Guide. With regard to

OD the Federal candidates involved, this consists of either payment

for inclusion in the slate or non-payment.

First, concerning the preparation and mailing of the slate

card by Voter Guide, because both paying and non-paying

candidates were included, the latter distinction will not alter

the analysis. For both sets of candidates, Voter Guide was



-7-

providing a service for the purpose of influencing an election

for Federal office. The service was the slate card; the

elections to be influenced were those of the Federal candidates

included on the slate. This service is a "thing of value," and

as such, is an expenditure under the Act. The classification of

Voter Guide's activities as expenditures is consistent with the

court's holding in FEC v Citizens for Democratic Representation,

which found both the listing of non-paying Federal candidates and

the featuring of paying Federal candidates to be "expenditures"

on their behalf.

The determination that Voter Guide's activities on behalf of

Federal candidates are expenditures has two legal consequences.

The provision of services by Voter Guide may be either a

coordinated expenditure or an independent expenditure for the

recipient candidate, depending on whether the recipient paid for

the services.

For those Federal candidates who did not pay to be included

on the slate, the expenditure by Voter Guide was an independent

expenditure in that it was an expenditure by a person for a

communiccion expressly advocating the election of a clearly

identified candidate which is not made with the cooperation or

with the prior consent of, or in consultation with, or at the

request or suggestion of the non-paying Federal candidates. See

2 U.S.C. S 431(17); 11 C.F.R. S 109.1(a). Here, Voter Guide

satisfies the meaning of "person" which includes any partnership.
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11 C.F.R. S 109.1(b)(1). The slate expressly advocates.

Candidates are clearly identified by virtue of their names

appearing on the slate. Finally, the participation of non-paying

Federal candidates was solicited by respondent Voter Guide, and

they refused to participate by not paying for the listing. Their

names were included anyway. There is no evidence to indicate,

nor does complainant allege, that the non-paying Federal

candidates cooperated or consulted with Voter Guide as to the

subsequent inclusion of their names, or that they requested or

suggested that their names be included despite the fact they were

not paying for their inclusion. There is no evidence of any

further communication between Voter Guide and the non-paying

Federal candidates subsequent to the original solicitation for

their participation.

Thus, under the Act, the expenditures made by Voter Guide on

behalf of non-paying Federal candidates should be considered

independent expenditures. On Schedule E of its July Quarterly

report, Voter Guide did report independent expenditures on behalf

of non-participating Federal candidates. Voter Guide allocated

1.0% of the value of the entire slate mailer to the non-

participating Federal candidates.

A different result is reached with regard to paying or

participating Federal candidates. The expenditures made by Voter

Guide on their behalf will not qualify as independent under
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2 U.s.c. S 431(17) or 11 C.F.R. S 109.1. By virtue of the

participating Federal candidates' payment for inclusion, the

expenditure becomes one "made with the cooperation or with the

prior consent of, or in consultation with" the candidates. Any

arrangement by a candidate or his agent prior to publication is

sufficient for an expenditure not to qualify as independent. See

11 C.F.R. S 109.l(b)(4)(i). Furthermore, an expenditure which is

made by any person who receives compensation from the candidate,

the candidate's committee or agent is presumed to be made with

the cooperation or consent of the candidate. See 11 C.F.R.

S 109.l(b)(4)(i)(B). Here,, Voter Guide is receiving compensation

from the participating Federal candidates for inclusion on the

slate. Thus, the expenditures made by Voter Guide on their behalf

are not independent expenditures, because they are not considered

made without cooperation, consent or consultation.

Any expenditure not qualifying as an independent expenditure

under 11 C.F.R. S 109.1 is a coordinated expenditure on behalf of

the candidate. This is consistent with the court's holding in

CDR which was litigated with regard to respondent's identical

activity during the previous election cycle. Under this

analysis, Voter Guide would be required to report such amounts as

disbursements on Schedule B.

The second aspect of the transaction in which Voter Guide is

engaged involves the participating candidates and their payment

for the services provided by Voter Guide, that is, their payment

to be listed on the slate card.
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The amounts transmitted by the participating Federal

candidates should be considered expenditures by the candidates

and receipts by Voter Guide, in that they are payments for

services made for the candidates' own elections. Under the Act

and regulations, certain funds received by a political committee

are considered in the category of receipts. For example, in

11 C.F.R. S 104.3(a) (2), all unauthorized political committees

are required to report "the total amount of receipts received."

This includes seven categories of receipts:

Mi Contributions from persons other
than any committees;

(ii) Contributions from political
party committees;

(iii) Contributions from political
committees;

(iv) Transfers from affiliated committees

or party committees;

(v) Loans;

(Vi) Offsets to operating expenditures;

(vii) other receipts.

Thus, the regulations contemplate other receipts which are

not contributions. Voter Guide could still be required to report

amounts received from participating candidates as receipts on

Schedule A, without such amounts being contributions.

Additionally, the intent of the participating candidates

appears to be more consistent with the making of an expenditure

to benefit their own campaigns, rather than with the making of a

contribution to Voter Guide or any other candidate. The

transaction entered into by Voter Guide is distinguishable from



past Advisory opinions wherein the Commission concluded a

contribution was being made when a person transmits money to a

political committee. Those opinions dealt, in general, with the

sale of goods or assets whose purpose was to raise funds for the

seller committee. There the transactions took on a business or

commercial guise, when their true character was additional

political activity through the sale of fundraising items.

Political committees have sought to sell books, Advisory opinion

1979-76; artwork, AO 1980-34; jackets, AO 1981-7; and computer

equipment, AO 1983-2. All of these situations involved items

being sold primarily for general fundraising purposes. Here, the

transaction is more analogous to the sale of advertising services

rather than the sale of a fundraising item. Voter Guide is

N engaged in commercial transactions with the participating

candidates. The primary motivation for the sale of its

advertising services appears not to be general political

CD fundraising, but rather business oriented, i.e., the profit-

or" motive.

It is also relevant to look at which election the

participating candidates intend to influence. Presumably that is

their own. Thus, their payment to Voter Guide is more likely to

be an expenditure on the candidates' own behalf. If the

conclusion is reached that the payments by the participating

Federal candidates were expenditures, then they would be

correctly reported on Schedule A as receipts by Voter Guide.
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The above discussion has several different legal

consequences under the Act as to whether any violations occurred

and if so, as to which sections of the Act were violated. The

following recommendations are made with regard to Voter Guide, a

registered political committee and its treasurer. The Office of

General Counsel recommends that the Commission find no reason to

believe that the other named respondent, Berman and D'Agostino

Campaigns, Inc., violated the Act.

Reporting

The ramifications for the reporting of Voter Guide

transactions regarding the slate card were discussed above and

involves those candidates who paid to be listed on the slate.

The expenditures which Voter Guide made on behalf of the

participating candidates should have been reported as

disbursements on Schedule B. Voter Guide failed to report these

amounts as disbursements. Therefore, the Office of General

Counsel recommends that the Commission find reason to believe

that Voter Guide and Carl D'Agostino, as treasurer, violated

2 U.S.C. S 434(b).

Deposit of impermissible Funds

Pursuant to 11 C.F.R. S 102.5(a) (1), an organization which

finances both Federal and non-Federal elections must either

establish a separate Federal account which is treated as a

"political committee" subject to the requirements of the Act,

11 C.F.R. S 102.5 (a) (1) (M), or limit itself to receiving only

those contributions that are subject to the prohibitions and

-77 Op
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limitations of the Act, regardless of whether the contributions

are to be used in connection with Federal or non-Federal

elections, 11 C.F.R. S 102.5(a) (1) (ii).

voter Guide financed activity with regard to both Federal

and non-Federal elections. According to its Statement of

Organization, voter Guide had only one account. Because it did

not establish a separate Federal account, voter Guide was limited

to receiving only those funds that conformed with the

prohibitions and limitations of the Act. Voter Guide's July

Quarterly report shows receipts from entities entitled to accept

corporate and labor union contributions under California state

law. Thus, it appears that Voter Guide may have had corporate

and labor union money deposited in the same account as its other

funds. Accordingly, the Office of General Counsel recommends

that the Commission find reason to believe that Voter Guide and

Carl D'Agostino, as treasurer, violated 2 U.S.C. S 441b and

11 C.F.R. S 102.5(a) (1), for using prohibited funds in connection

with a Federal election.

Insufficient Disclaimer

voter Guide's slate card states,

Paid for and authorized by candidates ...

marked with an asterisk (*).

Pursuant to 2 U.S.C. § 441d, whenever a person makes an

expenditure for the purpose of financing communications expressly

advocating the election of a clearly identified candidate, such
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communication (a) if paid for by a candidate's authorized

political committee, shall so state, but (b) if not authorized by

a candidate shall clearly state the name of the person who paid

for the communication and state that the communication is not

authorized by any candidate.

Here, voter Guide produced a slate and which was paid and

authorized for by certain candidates and not paid for and

authorized by other candidates. The paying candidates are

delineated on the slate by asterisks. However, although the

reader of the slate card can presumably deduce that those

candidates without asterisks by their names did not pay to be

included, there is no statement on the slate indicating that it

was not authorized by the non-paying candidates. Such a

statement must be included, pursuant to 2 U.S.C. S 441d, if, as

Voter Guide asserts, they made independent expenditures on behalf

of the non-paying candidates. Therefore, the Office of General

counsel recommends that the Commission find reason to believe

that Voter Guide and Carl D'Agostino, as treasurer violated

2 U.S.C. S 441d.

III. Recommendations

The office of General Counsel recommends that the

Commission:

1. Find reason to believe that Voter Guide and Carl

D'Agostino, as treasurer, violated 2 U.S.C. S 434(b).

2. Find reason to believe that Voter Guide and Carl
D'Agostino, as treasurer, violated 2 U.S.C.
S 441b and 11 C.F.R. S 102.5(a).
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3. Find reason to believe that Voter Guide and Carl
D'Agostino, as treasurer, violated 2 U.s.c. 5 441d.

4. Find no reason to believe that Berman and D'Agostino
Campaigns, Inc. violated the Act.

5. Approve the attached letters.

Charles N. Steele

General Counsel

Date 2.irc By: Nobl
Deputy General Counsel

Attachments
1. Responses
2. Disclosure Reports, Voter Guide
3. Letters



FEDERAL ELECTION COMMISSION
WASH ING TON. D C 204b3

MEMORANDUM TO:

FROM:

DATE:

SUBJECT:

LAWRENCE M. NOBLE
ACTING GENERAL COUNSEL

MARJORIE W. EMMONS / JOSHUA MCFADA/

MARCH 18, 1987

OBJECTIONS TO MUR 2216 - GENERAL COUNSEL'S REPORT
SIGNED MARCH 12, 1987

The above-captioned document was circulated to the

Commission on Friday, March 13, 1987 at 2:00 P.M.

Objections have been received from the Commissioners

as indicated by the name(s) checked:

Commissioner

Commissioner

Commissioner

Comiissioner

Commissioner

Commissioner

Aikens

Elliott

Josef iak

McDonald

McGarry

Thomas

This matter will be placed on the Executive Session

agenda for March 24, 1987.

Please notify us who will represent your Division

before the Commission on this matter.

x

x

x

x

x



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of)

Voter Guide )MUR 2216
Carl D'Agostino, treasurer)

Berman and D'Agostilo Campaigns, Inc.)

CERTIFICATION

I, Marjorie W. Emomons, recording secretary for the

Federal Election Commission executive session of March 31,

1987, do hereby certify that the Commission took the follow-

ing actions in MUR 2216:

Cl)1. Decided by a vote of 4-1 to reject
C) recommendation number 1 in the General

Counsel's report dated March 12, 1987,
and instead find no reason to believe that
Voter Guide and Carl D'Agostino, as treasurer,

co violated 2 U.S.C. § 434(b).

CC) Commissioners Elliott, Josef iaki McGarry,
and Thomas voted affirmatively for the
decision; Commissioner McDonald dissented;
Commissioner Aikens was not present at the
time of the vote.

2. Decided by a vote of 5-0 to find reason to
believe that Voter Guide and Carl D'Agostino,
as treasurer, violated 2 U.S.C. S 441d, and
direct the Office of General Counsel to inform
the respondents in a letter on what basis the
Commission made this finding.

Commissioners Elliott, Josef iak, McDonald,
McGarry, and Thomas voted affirmatively for
the decision; Commissioner Aikens was not
present at the time of the vote.

(continued)



Federal Election Commission Page 2
Certification for MUR 2216
March 31, 1987

3. Decided by a vote of 5-0 to find no reason
to believe that Berman and D'Agostino
Campaigns, Inc. violated the Act.

Commissioners Elliott, Josefiak, McDonald,
McGarry, and Thomas voted affirmatively
for the decision; Commissioner Aikens was
not present at the time of the vote.

4. Decided by a vote of 5-0 to reject recomnmenda-
tion number 2 in the General Counsel's report
dated March 12, 1987, and instead find no
reason to believe that Voter Guide and Carl
D'Agost.no, as treasurer, violated 2 U.S.C.

t~) S 441b.

Commissioners Elliott, Josefliak, McDonald,
McGarry, and Thomas voted affir-matively for
the decision; Commissioner Aikens was not

N present at the time of the vote.

5. Failed in a vote of 3-3 to pass a motion to
reject recommendation number 2 in the General

Counsel's report dated March 12, 1987, and
instead find r"' reason to believe that

co Voter Guide and Carl D'Agostino, as treasurer,
violated 11 C.F.-R. § 102.5 (a) .

Commissioners Aikens, Elliott, and Josefiak
voted affirmatively for the motion;
Commissioners McDonald, McGarry, and Thomas
dissented.

6. Decided by a vote of 6-0 to direct the Office
of General Counsel to send appropriate letters
to the respondents in this matter.

Commissioners Aikens, Elliott, Josefiak,
McDonald, McGarry, and Thomas voted affirma-
tively for the decision,

Attest:

Date(j MroiW.Emn
Secretary of the Commission



FEDERAL ELECTION COMMISSION
WASHINGTON, DC. 2043

IN T April 28, 1987

Carl D'Agostino
Berman and D'Agostino, Campaigns, Inc.
1435 South La Cienega Blvd.
*101
Los Angeles, CA 90035

RE: MUR 2216
Berman and D'Agostino

Campaigns , Inc.

Dear Mr. D'Agostino:

On August 13, 1986, the Commission notified you of a
complaint alleging violations of certain sections of the Federal
Election Campaign Act of 1971, as amended.

The Commission, on March 31, 1987, determined that on the
basis of the information in the complaint, there is no reason to
believe that a violation of any statute within its jurisdiction
has been committed by Berman and D'Agostino Campaigns, Inc.
Accordingly, the Commission closed its file in this matter as it
pertains only to Berman and D'Agostino, Campaigns, Inc. This
matter will become a part of the public record vithin 30 days
after the file has been closed with respect to all respondents.
The Commission reminds you that the confidentiality provisions of
2 U.S.C. SS 437g(a) (4) (B) and 437g(a) (12) (A) remain in effect
until the entire matter is closed. The Commission will notify
you when the entire file has been closed.

Sincerely,

7 Lawrnce . Nole
Acting General Counsel
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Daniel H. Lowenstein, Esquire
UCLA Law School
405 iilgard
Los Angeles, CA 90024

RE: MUR 2216
Voter Guide and
Carl D'Agostino, as treasurer

Dear Mr. Lowenstein:

The Federal Election Commission notified your clients on
August 13, 1986, of a complaint alleging violations of certain

r~) sections of the Federal Election Campaign Act of 1971, as amended
("the Act"). A copy of the complaint was forwarded to your
client at that time.

Upon further review of the allegations contained in the
N complaint, and information supplied by you, the Commission, on

March 31, 1987, determined that there is reason to believe that
your clients have committed the violation stated in C. below.

A. Findings Relating to 2 U.S.C. S 434

The Commission determined that there is no reason to believe
CD that Voter Guide and its treasurer violated 2 U.S.C. S 434, by

failing to report expenditures made on behalf of federal
candidates, in connection with its slate mailer.

B. Findings Relating to 2 U.S.C. S 441b and 11 C.F.R.
S 102.5(a).

The Commission determined that there is no reason to believe
that Voter Guide and its treasurer violated 2 U.S.C. S 441b, but
was equally divided on the question whether Voter Guide and its
treasurer violated 11 C.F.R. S 102.5(a) by depositing prohibited
funds into an account maintained for federal political activity.

C. Findings relating to 2 U.S.C. S 441d

The Commission determined that there is reason to believe
that Voter Guide and its treasurer violated 2 U.S.C. S 441d(a),
by failing to affix a disclaimer to its slate mailer indicating
that it was not authorized by non-paying candidates.

I
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You may submit any factual or legal materials that you
believe are relevant to the Commission's analysis of this matter.
Please file any such response within fifteen days of your receipt
of this notification.

If you are interested in pursuing pre-probable cause
conciliation# you should so request in writing. See 11 C.F.R.
S 111.18(d). Upon receipt of the request, the Office of General
Counsel will make recommendations to the Commission either
proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
pursued. The Office of General Counsel may recommend that pre-
probable cause conciliation not be entered into at this time so
that it may complete its investigation of the matter. Further,
requests for pre-probable cause conciliation will not be
entertained after briefs on probable cause have been mailed to
the respondent.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. In addition, the Office of General Counsel
is not authorized to give extensions beyond 20 days.

This matter will remain confidential in accordance with
2 U.S.C. SS 437g(a) (4) (B) and 437g(a) (12) (A) unless you notify
the Commission in writing that you wish the matter to be made
public.

If you have any questions, please contact Celia Jacoby, the
attorney assigned to this matter, at (202) 376-8200.

Sincerely,

Scott E. Thomas
Chairman

Enclosures
Procedures



* *EWE.VED ?
GENERAL C.C.NSEL

UCLA Law School

405

My11p 1987

Scott E. Thomas
Chairman A
Federal Election Commission
Washingtan D.C. a046304

RE: MUR 2216 C

Voter Guide and
Carl D'Agostirio, as treasbrer

Dear Mr. Thomas

I am'astonished by the contents of your letter dated May 1,
1987, informing me that the Ccommission had met more than a month
earlier regarding the abcove-entitled matter. So far as your
letter indicates, the Commission took no action at all on the
flagrantly groundless allegations contained in Fortney H. (Pete)
Stark's complaint, which was the occasion for opening this MUR.
Instead, the Commission apparently voted on several matters that
were not raised by Mr. Stark.

As to the matters set forth in parts A and B~ cf your letter,
-you report that the Commission either determined there was no
reason trc' believe any violation of the federal election law
occurred, or by a tie vote it failed to find Such "reason to
believe." Although I cannot understand what Caused the
Commission to consider these matters without pro~viding pricor
notice to my clients, in view of the conclusions the Commission
-reached I have nothing more to say about them.

In, Fart C of your- letter' Vou state the Commission found
re-ason to believe my Clients vioilated Section 441d~a). "by
failinq to affix, a disclaimer to its slate mailer indicating that
it WAS nc'Ot authori Zed by nion-paying cand idates." Fc'r the
-reascons set forth below. the Commission had neither procedural
ricHr SUbsta-ntive basis for making this finding.

Your1 letter of May 1 states that the March 31 actioins of the
Cc'mrissiorn were taken- "[ulpon- fi.trther review c'f the allegations
coritained in the comrp Ia irt artd informat ion supplied" by me in
behalIf' cf the, respcondents. There is nothing whatever in Mr.
Stark 's complaint havinq to doi with Section 441~d, or with the
ote:neral su-,b ier-t of discIGlo-es_- contained in campaign literatur-e
distribu-ted by the respcondents. Mr. Stark~ complained, first of

a.] of -t1he7_ i-nc I uksicn of h s ame over his obj~ection in campaign
litfa-ie.gs I poinited couk.t in, my letter to Mr. f[:leinfeld of

the FEIC Estaff, -noth ing i-n federal laW requires a sender of
C ampE Iq io lm,_ailI to obtcir the apprc'val of persons menticoned or
e-ndorse d i-n the mil . Secocnd Mr . Stark cc'rnp lained of alleged
use cof ccrpora--te monrey to fundcmag al This charge was



contrary to the facts. Mr. Stark's complaint said nothing at
all about any disclosures that were or were not included in the
campaign literature.

My response to the complaint, addressed to Mr. Kleinfeld,
contained this statement: "Although it is irrelevant to any
matter within the jurisdiction of the Federal Election
Commission, Voter Guide emphatically denies that its mail was in
any sense misleading ...."I Neither this statement nor anything
else in my letter provided any basis -for finding reason to
believe a violation of Section 441d was committed. My statement
dcoes make it clcear, however, that I believed matters relating to
the contents cf the literature in quest ion were "irrelevant" to
the matters raised by Mr. Stark's complaint, with the sole
exception c'f the unquesticoned fact that Mr. Stark., was endorsed.
No other reading of Mr. Stark's complaint is pcossible.

Section 437g of the FECA and Section 111.6 of the
Commission's r-egulatic'ns bcoth make it clear that as a matter of
right a respondent must be given 15 days to make a response
befo're the Co'mmission has JUr-isdiction in a matter initiated by
complaint tc find "reason tc' believe" a violation has been
committed. This right is denied when the Commission acts on
matters that are rnot charged or fairly implicated in the
complain1-t.

Section 111.4(3) of the regulations requires that the
complaint "sho'uld contain a clear a-nd concise recitation of the
facts which describe a violation.' Mr. Stark's complaint
recite--. -no facts at all relating to matters covered by Section

C) 441d. 1I/ When Section i 1.4'(3) is considered in, conjunction
with the r-iqht tc' no_-tice and reply ccontained in Section 111.6 and
statutor-y Secticon 437q5  it is clear that the notice goes only to
those al leqied .-iolations descr ibed in, the complaint by a "c lear
ard cCri1 1C :; e c it atic' o,-)rf th-? fact"-, -and tha-=t the Commissicon's

Ll -ri:,:d ic t , r to -fiind resnto: beli 1eve'" is limi ted to these
sp~ifid ve' at:i ns. Thee mpor-tant requirements are rnot

satis-fied in the present case with respect to anY -Alleged
viilatic'n cf Section 441d., and the coniclusion1 fosllows ine...oo-f-ably
that the CC'MML'SSion:S purported finding cf March 31 Was unl-1awful
anrid w i t h out --2f f e t

1/ it ca-int he ma .iitained that the attachment tc' Mr.
5t ark ' sc c, m ain t cf a cc c. ,f t he c amp a Ign- lit e ra t UrVe in1-

Cu -3 ~ i 2 a1_ "r-c -t- ta io fc the f, acts v-hich descr ibe a
ic1 ~ t io," 441 d. The attachmnent of the cop- of' the

1RI-a a t 1.C_ _ ,S I1.-tte C doCC UM : 11t A t ion V) _R equired by Sec t icnr
1~~C f t- q)I E enI ti n but the dcumetit iCr onreqOt i rement is

1 -n d-d i t i cn -( t' r'I eo iqU r e m i n t inr S ec t i cn 1 1 1 . 4 ( 3) If the
F eQ u I atl- - d id net thus riequLire a descr ipt ~oni of the al leged

± -~~ - v~~ 1a -n mrie attachment of campaign doCUMEn1-tS1

res~der ~.n~dbe placed in, the linpessib le position o'f havirnq
eiter e .vtl2LFateeve~' oncivaieUnspecified o-bjectic'n that

the (ma e htrieto the documet-Is cr to lose their-
l 1-1t C.f po T.Y f c, IcwIn noct ce of t he c-harq e
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It is trule that the Commissicon has authority tci make "reason
to believe" findings in the absence of complaints, based on
information received "in the ncormal ccLurse cif carrying out its
supervisory responsibilities." Sectioni 111.9. When the
Commissicon acts under this authority it iS n-ot Subject to the
procedural requirements that attend action Up~on a cc'mplaint, but
it Must follow a different set of procedural requirements, which
are also intended fc'r the protection of potential respondents.
There are at least two and probably three reasons why the
Co'mmissicon is without p~lrisidiction to co.nduct an investigation
(see Section 111.10) based con) this thecory.

First. it is clear from Secticon 111.3w that the Commission
Must elect to procede either- Under the complaint or on its own
initiative, but that it cannot do both at the same time. In
this case the Commissio'n has explicitly elected to follo'w the
complaint procedure. Thus, the MUR was opened, and initial
notice sent to. the respcondents, based solely on the complaint, as
called for in Secticon 111.5. And in Your letter you make it
clear that the Comission's actions of March 31 were based on the
complai-nt and on, no. independent initiative of the Commission.
For the reasons stated abo've. the Commission's actions are vc'id
Under the complaint prc'cedUre, and the Commission has not
purported to act o-n anv other prc'cedUre.

Seco-ndJ S'ectioni- 11l.8(a) pr-ovides that a "reaso-n to believe"
fini-dinq roct based rna complaint can be made only, upon- a
recco,Tf-iiedatior. inr vritiq from the Gene'rAl Coun-sel. It is true
that the reqUlat ion1s dO no1t r eqLire noCt iC-e Of such -4
-recommenidat ion to' the potent ial respondent , anld we therefore
cannot be certainr thtat no-. such Written recommendation was
SLbm t ted. Howev-,,er.- siricc the Commissio'n mistakenly believ,,ed it
could act unde-r the comp I ~ nt prc'cedures it Seemrsui Uli kel v, to us
-that there was rywr -itter icecommenldat icr friom the General
CCoU ins e I tinderl the ci 'u7taceP, . ejv(e: we are en-ti tled to-c,
be i nfc'rf-metd whether; SuIch _A wr--ittenrecmedto e.'ist- and was

,Tm i t t ed to ther CComm _.. t_ I nr rbfretarh3 If not. thics
WO~tld be :- cs-eco-nc reasocn f or the CommisSicn'is beLnq withC'uit
1V Ir s d i t 10 o 

Thlird. .cto 111-8(b) requires that wjhenj- theComsi'
fidsresrnto tel iev-e cri its o.wn Vit jetiPve r1ather than o-n

the- bLaSI 0s c a crmpla i t * the- no-ct if icatiii n o he responidenit must
in--c. de :-- copy nf- -A tz- report setti ng fcorth the leqal basis

a-id the aij.C:Ced c-~which sup)POrt the Comm~i-Sion's action.
YOLul .1 ttor Y dr''=- Fit C ot to sat isfv' this requirement.. bPecause
it 1 ot a~ cp (Pv.C 1 'V thq Q 0LU a, e no t a tTme m be o-if, th.e sa ff,

and ~ ~ ~ ~ ~ r th coo UtatetinFrt C .- f: voul.- ict tpr herd ly
F,~e H hei _oa 1 bas~is andc- the a 1leQed f-rts: wh--ich SiPPer t" the

.- f rdi n nocf Ci bel 14 i . he fa' i. -e to eri cse a copyrj
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For the foregcoing reasons we deny that the Commisoion
pr-esently has jurisdiction to investigatep we doi not recogniza
the lawfulness of any such investigation, and we demand that the
March 31 finding of "reason to believe" be retracted.

At the same time$ we recognize that if the Commission
chooses. it may seek a written recommendation from the General
Counsel regarding whether or not Voter Guide may have violated
Section 441d, with the purpose of proceeding properly under
Section 111.8 of the regulations. In other w--ords, c'ur
procedural cobjections require that the Ccommission begin anew, but
they do not dispose of this matter substantively. For that
reason, I turn- no1w to the merits. As will be seen, there is no
possible basis for believing that Voter Guide vicolated Section
441d.

Section 441d(a) requires certain information to appear on
the face cf campaign mail supporting federal candidates. The
subsection is divided into three paragraphs. The first caf these
applies when the mail is "paid for and authorized by a
candidate...." The second is clearly inapplicable to' Voter
Guide. The third applies to mail "not authorized by a
candidate....

The particular- piece cof mail attached to Mr. Stark's
complaint illudes endorseme-nts for two federal candidates, Alan
Cransto'n and Mr. Stark, neither of whom paid for or autho'r ized
the mailing. In other part's of California, the Voter Guide
slate endorsed o'ther candidates for Conigress running in those
areas, some o-f whom. Such as Matthew Marti-neZ, did pay for and
aulthci-,--e the mailing. Since the slate mail program as a whole
was paid for in part by federal candidates, it seems likely that
the proc-Iram as a wh~ole is gloverned by the first paragraph of
Section '-+ 4d(al, even in areas Such as Mr. Start 's district,
whe-Ie rio federal cani-didates who had paid or give)- authorization1-
wei-e listed. Arif ther- view wc'Iuld be that the first paragraph is
applicable to the ar-ezAs where a federal candidate paid for and
a~thoi--ed the mail, a-nd that the third paragr-aph is applicable

to areas csuch as Mr. Starr 's district. It makes little
differertce howe.',er, bec,-ause the requireet fth is n
third par-ac-riaph ar~e substanitially idenitical as applied to slate
Ma-il such <, that piub Iished b--y, Voter GLU de.

ihe f irst pciaq-p requir-es a stUatEme1.?nt "that the
cmruiat i cr ha; b eern p -ai d f or b y s uc- auttrr i- ed p oIi t icI

cLorit t e e. Note t-hat the veylanquaQe of1 this paragraph
D Lai d fo(--r U~ =trh a-. thor -i ed pol it ical coimmittee' )mak-Ies it

c lear that the- discLOSUre is rot to fol low th.-e ian-qLtaQe Of the
parap1h ." F-- :!a t iT- , b Ut is to cc'mmunic at t-lh E i d ea A- t focri-t h i n
t he pa a c.tg ra ph. 'The third paramraph, whe -re it is appl1i cable,

I qure art~e~etOf "the nameo h e~' who paid" and a

.tatei-e-nt t':' the effect that "the coTmrU1-ictir'n0 iS. n-c't a4uthoriZed
by any carirter ca--ndidate:'s Committee."



The Voter Guide slate mailing contained reccommendations not
only on federal candidates but on state and local candidates and
state and local ballot measures as well. As we have seen, in
some areas the mailing contained an endorsement for a federal
candidate who had paid, and in other areas it did not. In all
areas, the Vo'ter- Guide used a single verbal formula that had to
satisfy and did satisfy not only Section 441d(a) but comparable
state law requirements as well: "Paid for and authorized by
candidates and ballot measures marked with an asterisk (*)."
This statement appears on both the front and the back of the
p o s tcar d a t tac hed t c Mr . S tar k s co mpa in t

This mnethod of disclosure contained on the Voter Guide slate
is clear to the voters and serves to. ide-ntify both those
candidates who have paid for and authorized the mailing and those
who have not. Those mnarked with an asterisk have paid, those
not marked have not paid or given author-ization. Without
question. the letter and the spirit of Section 441d(a) are
satisfied.

It is t!-ue that the disclosure,. which is cast in, the

WIT aff irmative.* does nc t track the exact language cif the third
paracqraph of Section 441d(a),. which is cast in the negative.
But Section 441d(a) does niot purport to. prescribe any particular
,ver--bal, IfoC-rFmLIa ,anid vie have seen that the Very language of the
Statute SLLQge:-sts noc inteni-t that the statLutcorv language be
t ra c:ked .

NIf Vote-i Guide had tracA -ed the lanIquaqE& Of the third
paraqraph. the result wouL.ld ha-ve beer, so, seriolusly deceptive that

it woLd hae beer, farnl uetil. In that case, the
postcard,-k- attached t(,- Mr.- Sta:rIk's Ccomplain-t would have contained
the :s:tate-nen-t. "This communcat ion is 'not authcriz-ed by any
candidate cor-addac committee." Yet the c(u-MMU-1iCat ion- was

C)autho I-e ied by &ra- Davis. i;ad idate fcr- 'ta te cro-ntrc 1llrq t
Ro COa acniae u uo anid b\, sever al candidates foCr-

W h e th e word "can~didate" is Used irn Section, 1-i1d(a) , it is
a te- o- ar----f,-t. iini ted tocran-d; dates for f ederal off ice. e e
Sect ioni 431 ToI suggest that S.tatutor-- ' lqUage in--cluding an
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not. This the Voter Guido slate mail does by a clear and
accurate method that heretofore has neve~r been questiconed.

In summary, the Coemmission has failed to follow the
procedural prerequisites fcor finding "reason to believe" my
clients violated Section 441d(a). Its finding of March 31 is
therefcore void, and it is without jurisdiction to begin an
i nvest igat icon. If the Commission shc'Uld copt to consider this
matter in accordance with proper procedures for the reasons that
have been stated it will be forced to conclUde that there is no
reason whatever to believe any such violaticin occu~rred.

S I ic e r e 1 Y

Daniel H. Lc'westein
Attoritey for Voter Guide a-nd
Carl D'Agostinc,



In the Matter of

Voter Guide and Carl D'Agostino,
as treasurer

MUR 2 216
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The Office of the General Counsel is prepared to c14

investigation in this matter as to Voter Guide and Carl

D'Agostino, as treasurer, based on the assessment of the

information presently available.
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FEDERAL ELECTION COMMISSION".
WASHINGTON, D.C. 20463

July 17'r 198T

MEMORANDUM -

TO: The Commission

FROM: Lawrence 14. Noble
Acting General Cot~iel

SUBJECT: M4UR # 2 216

Attached for the Commission's review is a brief stating the
position of the General Counsel on the legal and factual issues
of the above-captioned matter. A copy of this brief and a letter
notifying the respondents of the General Counsel's intent to
recommend to the Commission a finding of probable cause to
believe was mailed on July 17 , 1987. Following receipt of
the respondents' reply to this notice, this Office will make a
further report to the Commission.

Attachments
1. Brief
2. Letter to respondents



FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

July 17, 1987

Daniel H. Lowenstein, Esquire
UCLA Law School
405 Hilgard
Los Angeles, California 90024

RE: !4UR 2216
Voter Guide and

Carl D'Agostino,
as treasurer

Dear Mr. Lowenstein:

Based on a complaint filed with the Federal Election
Comission on August 6, 1986, and information supplied by you,
the Commission, on March 31, 1987, found that there was reason to
believe your clients, Voter Guide and Carl D'Agostino, as
treasurer, violated 2 U.S.C. S 441d(a), and instituted an
investigation of this matter.

After considering all the evidence available to the
Commission, the Office of the General Counsel is prepared to
recommend that the Commission find probable cause to believe that
a violation has occurred.

The Commission may or may not approve the General Counsel's
recommendation. Submitted for your review is a brief stating the
position of the General Counsel on the legal and factual issues
of the case. Within 15 days of your receipt of this notice, you
may file with the Secretary of the Commission a brief (10 copies
if possible) stating your position on the issues and replying to
the brief of the General Counsel. (Three copies of such brief
should also be forwarded to the Office of the General Counsel, if
possible.) The General Counsel's brief and any brief which you
may submit will be considered by the Commission before proceeding
to a vote on whether there is probable cause to believe a
violation has occurred. -
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If you are unable to file a responsive brief within 15 days,
you may submit a written request for an extension of time. All
requests for extension of tim must be submitted in writing five
days prior to the due date, and good cause must be demonstrated.
in addition, the Office of the General Counsel ordinarily will
not give any extensions beyond 20 days.

A finding of probable cause to believe requires that the
office of the General Counsel attempt for a period of not less
than 30, but not more than 90, days to settle this matter through
a conciliation agreement.

Should you have any questions, please contact Celia L.
Jacoby, the attorney assigned to handle this matter, at (202)
376-8200.

S i1

Lawrence M. Noble
Acting General Counsel

Inc losu re
Brief



DEFOR*E FEDERAL ELECTION CONI#ON

in the Matter of)

Voter Guide and ) BUR 2216

Carl D'Agostinor as)
treasurer)

GENERAL COUNSEL' S DRIUI

I. STATEMENT OF THE CASE

On August 6, 1986F the Federal Election Comission (the

*Commission") received a complaint from Representative 
Fortney H.

('Pete") Stark, alleging that the Federal Election Campaign 
Act

of 1971, as amended (the "Act*), had been violated by the "Berman

and D'Agostiflo Campaign firm (or firms related to it)' in its

issuance of a slate mailer to California voters prior to the 1986

California primary election. Congressman Stark principally

alleged that (i) the inclusion of his name on the 
slate card was

an 'unauthorized expenditure,' and (ii) the slate mailer was

"funded in some substantial part by corporate money.*

on September 10, 1986, Voter Guide responded to this

C) complaint, stating that the sums paid for Mr. Stark's inclusion

in the mailer constituted an independent expenditure 
which was

C properly reported to the Commission. Further Voter Guide denied

receiving or utilizing any corporate contributions 
because, as

indicated in its reports as filed with the Commission, Voter

Guide had received no contributions, corporate or otherwise.

The slate card produced by Voter Guide included the names of

candidates who had authorized and paid for such inclusion, and

the names of candidates who had not. The paying candidates were

identified on the slate mailer by asterisks. The slate card

stated that it was '[plaid for and authorized by candidates..

marked with an asterisk (*).' There is no statement that the

slate was not authorized by non-paying candidates.
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on March 31, 1987, the ComWissiot1 found reason to believe

that Voter Guide and Carl D'Agostino, as treasurer, violated

2 U.S.C. S 44ld(a) by failing to affix g disclaimer to its 
slate

sailer indicating that the communication was not authorized by

non-paying candidates. On May 1, 1987, the respondents were

notified of the Commission's findings.

By letter dated May 11, 1987, Voter Guide challenged the

finding of a Section 441d disclaimer violation. Voter Guide

asserted that "the Commission had neither procedural nor

substantive basis for making this finding.* The grounds for this

contention were that (i) the 'complaint said nothing at all about

any disclosures that were or were not included in the campaign

literature." and (ii) a respondent's rights under the Act and the

regulations to respond are denied 'when the Commission acts on

matters that are not charged or fairly implicated in the

complainlt.* Voter Guide also argued that, if the Commission has

made this finding of a Section 441d disclaimer under its

supervisory responsibilities, then the appropriate procedure 
was

not followed as no staff report on the factual and legal issues

was sent to Voter Guide. The respondents also claimed that Othe

Commission must elect to procede either under the complaint or on

its own initiative, but that it cannot do both at the same time.*

Based on these propositions, Voter Guide concluded that 'we deny

that the Commission presently has jurisdiction to investigate, 
we

do not recognize the lawfulness of any such investigation, 
and we

demand that the March 31 finding of 'reason to believe' be

retracted.'

Further the existence of a violation under 2 U.S.C. 5 441d

was denied. Voter Guide claimed that the method used on the



slate sailer *is c to the voters and se ve idtf'a

required for disclosure. "Those marked vith an asterisk have

-paid,, those not marked have not paid or given authorization.' it

was also argued that tracking the language under the third

paragraph of Section 441d(a) would have been *so seriously

deceptive that it would have been flagrantly unethical.' This

argument rests on the word 'any' contained in that provision.

Because some candidate, albeit a state or local candidate,

authorized the communication, it would be deceptive to make the

disclaimer, 'this communication is not authorized by any

candidate.' For these reasons Voter Guide asserts that there is

N no reason to believe a violation under 2 U.S.C. 5 441d(a)

occurred.

TI. ANALYSIS

A. There exists no procedural bar to the Commission's

consideration of this matter as the complaint filed with the
Commission fairly implicated the disclaimer requirement under

N 2 U.S.C. 5 441d(a).

M voter Guide argues that the Commission lacks jurisdiction

C over this matter if either the complaint did not fairly

C 11 implicate the grounds for the Commission's finding, or no factual

co and legal analysis was provided if the basis of that finding was

internally initiated. This matter arose from a signed, sworn and

notarized complaint. That complaint alleged only events which

constituted violations of the Act; no specific provisions of the

Act were cited. However, the complaint does fairly implicate the

disclaimer requirement under the Act. The complaint to the

Commission, dated July 23 and August 1, 1986, states 0... my name

was included.., and constitute (sic) an unauthorized expenditure'

(emphasis added). Attached to this complaint was a letter dated
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May 7, 1986, from the complainant to Messrs. Perata aAd Swanson,

regarding the slate nailer in question. In that May 7th letter,

the complainant wrote *t[lt would be a serious breach of fair-

campaign practices for any of your supporters to use my name In

any way without my permission. I would have to protest if such

improper use is made' (emphasis added). Samples of the slate

mailer vere also included with the complaint. Those samples

indicated that the disclosure made referred only to the paying

candidates. Although explicit reference to Section 441d or

disclaimer or disclosure is not made by the complaint, the

complaint and its accompanying materials make out a fair

allegation on this ground.

Nor is the failure of the complaint to recite specific facts

alleging a Section 441d violation fatal to the validity of the

complaint. That a complaint should contain a "clear and concise

recitation of facts which describe a violation of a statute'

under 11 C.F.R. 5 111.4(d) (3) is not a requirement but a

guideline. The complaint and its accompanying materials should

be viewed together to determine the violations alleged to have

occurred.l/ The Commission considered all information provided

1/ 11 C.F.R. S 111.4(b) states the minimum mandatory
Fharacteristics of a complaint: (1) provision of the full name
and address of a complainant and (2) contents to be sworn to and
signed in the presence of a notary public and notarized. A
complaint "should' also conform to the provisions und.cr subpara-
graph (d) of this regulation. Had only a complaint meeting the
requisites, 'written, signed, sworn to and notarized' and
'providing the complainant's name and address,' been filed with
the Commission, there would still be no procedural grounds for
voter Guide to dispute. The complaint filed in this matter
clearly contained information that indicates that a violation
under the Act or its regulations may have occurred. Here Voter
Guide was given information which fairly implicated the asserted
violation.
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in the complaintl that information fairly implicated the

disclosure requirements under Section 441d. To hold otherwise

would require the Commission to act only if specific statutory

provisions are cited by the complainant# a requirement that would

make the Commission unresponsive to complaints from the general

public not trained in election law.

Nor does the Act limit the scope of the reason to believe

finding by the Commission solely to the allegations stated in a

complaint. Section 437g(a) (2) of the Act provides, in part, that

the Commission on "receiving a complaint' may find *reason to

believe that a person has committed, or is about to commit,a

violation' of the Act (emphasis added). The Commission is

clearly not limited to the precise allegations of the complaint.

if the complaint contains sufficient information to indicate that

Oa violation' may have occurred, the Commission is authorized to

find reason to believe and to investigate.

Upon receipt of the complaint in this matter, the Commission

provided a copy of that complaint and its accompanying materials

to voter Guide, affording voter Guide an opportunity to

demonstrate that no action should be taken. Voter Guide availed

itself of that opportunity. Following receipt of notice of the

Commission's reason to believe determination, Voter Guide again

availed itself of an opportunity to be heard. on receipt of this

brief, Voter Guide will again have an opportunity to be heard in



accordance vith 2 U.S.C. 5 437g(a)C3). Voter Guide has,

therefore, had an opportunity to read the complaint and respond

to the issues raised therein, directly or by implication.

Accordingly, Voter Guide was given, and will be given, the

opportunity to respond under Sections 437g(a) (1) and (3). The

arguments regarding an internally initiated matter are not

relevant to this matter and the reason to believe finding. The

procedural arguments presented by Voter Guide, therefore, are

without merit.

B. The negative implication of the disclaimer regarding
those candidates who paid for and authorized the slate mailer
does not satisfy the requirements for a disclaimer under
2 U.S.C. S 441d(a).

The substantive argument presented by Voter Guide is also

unavailing. Although adequate disclosure was made concerning

those candidates who paid for and authorized their inclusion in

the slate mailer, the negative implication of that disclosure

does not satisfy the requirements of Section 441d. The Act and

its implementing regulations do not provide for disclaimers by

inference. Rather the requisite disclaimer must 'clearly' state

who paid for and who did or did not authorize the communication,

and the disclaimer must 'appear and be presented in a conspicuous

manner.' 2 tJ.S.C. S 441d(a) (3) and 11 C.F.R. 5 110.11(a) (1).

Each person, such as Voter Guide, who makes an independent

expenditure to advocate the election of a clearly identified

candidate must comply with these requirements. 11 C.F.R.

5 109.3.
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Section 441d provides# in pertinent part, that I[vjhever

any person makes an expenditure for the purpose of financing

communications expressly advocating the election or defeat of a

clearly identified candidate..* such comunication *.. if not

authorized by a candidate, an authorized political committee of a

candidate, or its agents, shall clearly state the name of the

person who padfor the communication and state that the

communication is not authorized by any candidate or candidate's

committee" (emphasis added).

Voter Guide produced and distributed a slate mailer which

advocated the election of federal candidates, including

candidates who neither authorized nor paid for the communication

on his or her behalf. Those candidates who did pay for and

authorize the communication were designated on the slate mailer

by an asterisk. The communication in issue vas the advocacy of

the election of each candidate listed on the slate mailer, not

the slate mailer or the medium of communication. The disclaimer

requirement under 2 U.S.C. S 441d relates to each communication

made on behalf of each federal candidate vhose election or defeat

was advocated. However, no statement on the slate mailer

indicated that the communication was not authorized by the non-

paying candidates.

Such disclosure, pursuant to 11 C.F.R. S 109.3, must be made

if these expenditures to produce and distribute the communication

by means of a slate mailer are to constitute independent

expenditures, as Voter Guide asserts, on behalf of the non-paying



candidates. Therefore, the failure to include a statement that

the non-paying candidates had not authorized the communication

violates the disclosure requirement of 2 U.s.c. 5 441d(a) (3).

II. GENERAL COUNSEL' S RECOMMENDATION

The Office of the General Counsel recommends that the
Commission find probable cause to believe that Voter Guide and
Carl D'Agostinor as treasurer, violated 2 U.S.C. S441d(a).

Date 'I (wrec .iol
Acting General Counsel

_T _" 7-



BEFORE THE FEDERAL ELECTION CO~MISS ION

In the Matter of ) XCIJ'IE SESSIONy
Voter Guide and Carl D'Agostino, )MUR 2216

as treasurer)

GENERAL COUNSEL'S REPORT UCT 20 19R7

F"B
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I. BACKGROUND

This matter arose from a signed, sworn and notarized

complaint filed with the Federal Election Commission (the

"Commission") on August 6, 1986. On March 31, 1987, the

Commission found reason to believe that Voter Guide and Carl

D'Agostino, as treasurer (the "Respondents"), had violated

2 U.s.c. s 441d(a) by failing to affix a disclaimer to its slate

mailer indicating that the communication was not authorized by

the non-paying candidates. By letter dated May 1, 1987, the

Respondents were notified of the Commission's findings. The

Respondents replied to this determinaton in their letter of May

11, 1987. On July 17, 1987, the General Counsel informed the

Respondents that it was prepared to recommend that the Commission

find probable cause to believe that 2 U.S.C. S 441d(a) had been

violated. On that date the General Counsel's Brief was

transmitted to the Respondents. On August 17, 1987, the

Respondents filed a brief in opposition.

HI. ANALYSIS

The Office of the General Counsel principally relies on the

legal analysis contained in the General Counsel's Brief,

circulated to the Commission on July 17, 1987. The following

addresses several misleading aspects of the Respondents' brief.

The Respondents have raised several points in opposition

which misconstrue the legal principles applicable in this

CM
C.,

r
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matter. First, Respondents argue that an "embarrassing conflict

between federal law and state law" would arise should a violation

be found in this matter and should California Senate Bill 1311 be

enacted. Such an argument is meretricious. Were there any

conflict between federal and state law, the federal law would

control under the principle of preemption and Section 453. The

Commission in considering the scope of 2 U.S.C. 5 453 and its

legislative history has concluded that Section 441d and the

relevant Commission regulations supersede and preempt state law.

See Advisory Opinions 1978-24, 1980-36 and 1981-27. However, no

preemption or conflict presently exists. The possibility that a

state may enact a law is not a ground for a federal agency to

refuse to exercise its jurisdiction. Nor should a conflict arise

in this matter. The disclosures required by 2 U.S.C. S 441d(a)

are the issue. The disclosure required by the California

proposed statute is compatible with the federal requirements at

least to the extent that payment and authorization are disclosed.

Compliance with the federal requisites would entail the further

disclosure of non-authorization; such compliance with federal law

would be neither incompatible with this proposed state law nor

difficult for slate mailing organizations such as the

Respondents.

Respondents have also argued that 2 U.S.C. S 441d(a) (1)

recognizes disclosure by "negative implication." That argument

postulates that by marking those candidates who paid for and

authorized the communication on their behalf, the reader is

informed that all unmarked parties neither paid for nor
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authorized the communication made on such unmarked parties$

behalf. That conclusion ignores the affirmative disclosure

mandates under Section 441d(a) for communications expressly

advocating the election or defeat of a clearly identified

candidate. That conclusion further ignores the central concern

of Section 441d(a) disclosures concerning a communication as

defined by the Federal Election Campaign Act of 1971, as amended.

The communication is the advocacy of the election or defeat of a

clearly identified candidate, not the method by which such

communication is made. Were the slate mailer the communication

as suggested by Respondents, then by their own premise the

identification of a single candidate who authorized and paid for

the slate mailer would suffice, regardless of the number of

candidates who had paid for and authorized, or who had authorized

but did not pay for, or who neither authorized nor paid for the

slate mailer. The statement that certain individuals paid for

and authorized a communication does not fulfill all of the

disclosure requirements under Section 441d. Nor does that phrase

exhaust the universe of potential meanings. The affirmative

statement "paid for and authorized" contains several negative

connotations: that the unmarked candidate may have authorized but

not paid, or paid but not authorized, or neither authorized nor

paid. It is such ambiguities that Section 441d and the

implementing regulations would avoid by requiring clear and

conspicuous disclaimers.

Finally, the Respondents suggest that the Commission lacks

jurisdiction to consider this matter because the specific
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violation is not explicitly alleged in the underlying complaint.

The facts and circumstances set forth in the complaint 
refer to

an unauthorized communication, a fact which clearly 
implicates

the finding in this matter. As set forth in the General

Counsel's Brief, the Commission is not required to wear blinders

nor have the Respondents been denied their opportunity to

respond.

Based on the facts in this matter and the analysis set forth

in the General Counsel's Brief, this Office recommends that the

Cournission find probable cause to believe that Voter 
Guide and

Carl D'Agostino, as treasurer, violated 2 U.S.C. S 441d(a).

III. DISCUSSION OF CONCILIATION AND CIVIL PENALTY

IT 'In the 1986 July Quarterly Report in Schedule E, Respondents

allocated a pro rata share of the cost of the slate 
mailer as an

independent expenditure on behalf of the non-paying 
candidates.

The Respondents stated that this allocation "is based 
on the

assumption that one per cent of the value of the entire slate

mail program accrued to the non-participating federal

candidates." This Office expresses no view on the validity of

that assumption.



IV.* RECOMMENDATIONS

1. Find probable cause to believe that Voter Guide and
Carl D'Agostino, as treasurer, violated 2 U.S.C.
S 441d(a).

s. Approve and send the attached conciliation agreement
and letter.

Date
lO~L/C?

1/ Acting General Counsel

Attachments
1. Reply of Respondents
2. Conciliation Agreement and Letter

CC)

2/ Respondent, Voter Guide, is the successor organization to
cEalifornians for Democratic Representation ("CDR"). CDR and its
counsel, Daniel Lowenstein, were previously involved in
investigations and civil suits with the Commission, including a
lawsuit regarding slate mailers.
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BEFORE THE FEDERAL ELECTION COMMUISSION

In the Matter of)
) MUR 2216

Voter Guide and Carl D'Agostino,)
as treasurer)

CERTIFICATION

I, Mary W. Dove, recording secretary for the Federal Election

Commission executive session on October 20, 1987, do hereby certify

that the Commission decided by a vote of 5-0 to take the following

C71 actions on MUR 2216:

1. Find probable cause to believe that Voter Guide and
Carl D'Agostino, as treasurer, violated 2 U.S.C.
§ 441d(a).

2. Approve and send the conciliation agreement and
letter attached to the General Counsel's Report

N. dated October 2, 1987.

Commissioners Aikens, Elliott, Josefiak, McGarry, and Thomas

41 voted affirmatively. Commissioner McDonald did not cast a vote.
r-'.

C41) Attest:

Date Mary .Dov

Administrative Assistant



7r
FEDERAL ELECTION COMMISSION
WASHINGTON, D C 10463

27 Otober 1987

Daniel H. Lowenstein, Esquire
UCLA Law School
405 Hilgard
Los Angeles, California 90024

RE: MUR 2216
Voter Guide and

Carl D'Agostino,
as treasurer

Dear Mr. Lowenstein:

%0 On October 20, 1987, the Federal Election Commission found
that there is probable cause to believe your clients, Voter Guide
and Carl D'Agostino, as treasurer, violated 2 U.S.C. S 441d(a), a
provision of the Federal Election Campaign Act of 1971, as
amended, in connection with the failure to affix an adequate
disclaimer statement on a slate mailer.

The Commission has a duty to attempt to correct such
C) violations for a period of 30 to 90 days by informal methods of

conference, conciliation, and persuasion, and by entering into a
conciliation agreement with a respondent. If we are unable to
reach an agreement during that period, the Commission may
institute a civil suit in United States District Court and seek

00 payment of a civil penalty.

00 Enclosed is a conciliation agreement that the Commission has
approved in settlement of this matter. If you and your clients
agree with the provisions of the enclosed agreement, please sign
and return it, along with the civil penalty, to the Commission
within 10 days. I will then recommend that the Commission
approve the agreement. Please make your check for the civil
penalty payable to the Federal Election Commission.
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If you have any questions or suggestions for changes in the
enclosed conciliation agreement, or if you wish to arrange a
meeting in connection with a mutually satisfactory conciliation
agreement, please contact Celia L. Jacoby, the attorney assigned
to this matter, at (202) 376-8200.

Sincerely,

Lawrence m. Noble
General Counsel

Enclosure
Conciliation Agreement



FEDERAL ELECTION COMMISSION
WASHINGTON. D( 20461

MEMORANDUM TO:

FROM:

DATE:

SUBJECT:

LAWRENCE M. NOBLE
GENERAL COUNSEL

MARJORIE W. EMMONS/JOSHUA MCFADD E 1

FEBRUARY 9, 1988

COMMENTS TO MUR 2216 - General Counsel*s Report
Signed February 4, 1988

Attached is a copy of Commissioner Thbmas's vote

sheet with comments regarding the above-captioned matter.

Attachment:
copy of vote sheet
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FEDERAL ELECTION COMMISSION
WASMINCV0V4. O-C~ 204

'"MINO Dfl a T=U TRAuStmITTE FRIDAY, FEBRUARY 5, 1988 12:00

COIMhSSZON: AZWS-111, 1*10??,* JO3117ZAK D McDONALD, - aveY TdAN"

nZTVW To CwjeWSszo SECRETARY BY TUESDAY FEBRUARY 9, 1988 4:00

SauBjEcT:

(7)
(

XUR 2216 - General Counsel's Report
Signed February 4, 198

gq~
0

-WI'

.~. -- ~

C..)
I approve the recommendation

I object to the recoinendat~on

CI6CITS: K.4 /h94,404fdAe 5./AA. -"EW

DATE:Z -7* S IGNATURE

A DEFIITE VOTE 1S REQUIRED. ALL BALLOTS MUST BE SIGNED AND DATED.

PLEASE RETURN ONY THE BALLOT TO THE COMNISS ION SECRETARY.

PLEASE RETURN1 BALLOT NO LATER THAN DATE AND TIKE SHOWD ABOVE.
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88 MAY20 A" 11: 25 UCLA Law School

405 Hilgard
Los Angeles, California 90024

May 18. 1988

Celia Jacoby
Office of the General Counsel
Federal Election Commission
Washingtonp D.C. 20463

Re: MUR 2216
Voter Guide and
Carl D'Agostino. as
treasurer

Dear Ms. Jaccibyi CO

In response to Mr. Noble's letter dated May 3, and receivea J-

by me on May 10, I hereby request an ex~tension of time for rel
tco June 17, 1988. CD

This matter involves campaign mail sent prior to the -,-c

California June 1986 primary election. almost ex:actly two year9. 20
ago. The complaint thatq in the view of the Commission, r% 7N .

inaugurated this matter, was received by the Commission on AugL~t i!
6, 1986. During the intervening year and nine-and-a-half
months, the Commissicri has run no significant factual
investigation. and since we have responded promptly at ever-y
stage. the length of time that has transpired reflects the

O apparent arid quite sensible judgment of the Commission and its
s %taff that this case is a low-priority item.

Mv cle~sare in the camnpaign- CCOtnsUltinq business, arvd ai-e
c ct 7veIv erqaqed int t-he Califor-n-E pri-4marv election, to be held

-.Un I 7 it: thLougQ as meiondaoe we have responded
r -omo,-jt 1 to commtri cat i o-s from the Commission in this matter,

CD ~the we e Is between row and June 7 are e-x1tremely buIsy, ones 'formy

clIi ents . Between now and June 7 the principals of Voter GUide.
incIid ing Mr. D'Agostino, will be worki.-ng 7-day weeks. usually at
least 16 hcisper day.-

The o-hoixce facing my clients. as they see it, is either -toc
1=.ACvumb1111, to; what t-hey., believe is arn unnist demand, paying a
substzantia] t irie ani-d S.Uffering a loss oC-f rec-putationl when,- inj- their-;

we.- ta. ci a- done ic. wrong n v ,' ated no -,tatute, or to bea
t he C r:e~ ti me, arld .-Agga.to of litigating what the-,

i- .ti'iil c-nd oo-intless Ia.. suit. Thi1 snta
~aa ::7~ -n rrhem to make:. CJit rrnt aiefUl

G i , 1 -v ~a that h~eoassed thrCIuoh noC -fE-uijt
C; oUT-S % LC rc t aer e~ra cC that. my Cl ients sho ild bE-

fr-rri siai cisior, at- A time t-hat causes disruotio-



to their professional activity and precludes deliberate
cons iderat ion.

An extension to June 17 will give them a chance to attend to
the inevitable business left over from the primary election and
have a short rest,, before turning their consideration to the
present matter. At the same time, the extra three weeks beyond
the deadline set by Mr. Noble is minimal, given the history of
this matter.

Sincerely,

Daniel H. Lowenstein
Attorney fo'r Voter GUide and

Carl D'Agostiric
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BEFOR 2=E FEEA ILUTICON "MIISSION

In the Matter of)

Voter Guide and Carl D'Agostinor MUR 2216
as treasurer)

GENRALCOUNSEL'S REPORT

On April 28# 1988, the Federal Election commission (the

aCommission") approved a conciliation agreement to resolve an

outstanding matter with Voter Guide and Carl D'Agostinoy as

treasurer (the "Respondents"). Because the ninety-day

conciliation period had expired, the Commission also authorized

thle Office of the General Counsel to file suit if an agreement

was not reached within fifteen days. On May 10th, counsel for

the Respondents received the conciliation agreement. During a

conversation on May 18, Mr. Lowenstein indicated that the

Respondents were actively involved in the California election

process and that he would be unable to obtain their decision on

the conciliation agreement within the period stipulated. He

requested until June 17 to make a determination in this matter.

By letter received on May 20, Mr. Lowenstein again expressed this

obstacle to a timely response and requested that the response

period be extended until June 17, 1988 (Attachment 1).



This Of fice believes that an agreem'ent can be achieved and

that the requested postponement vould facilitate that agreement.

Accordingly, this Office will extend the conciliation period

until June 17, 1988, Should no signed agreement be received by

that date, this Office wili file civil suit as authorized by the

Commission.

Lawrence 14. Noble
General Counsel

By:
Lo s G.Lener
Associate., neral Counsel

Attachments
1. Respondents' letter
2. Letter

Date



BEFORE THE FEDERAL ELECTION COMMISSION 88 JUL -8Aib:5
In the Matter of

Voter Guide and Carl D'Agostino,
as treasurer

) MUR 2 216

GENERAL COUNSEL'S REPORT

I. BACKGROUND

Attached is a conciliation agreement which has been signed

by Carl D'Agostino, the treasurer of Voter Guide.

The attached agreement contains no changes from the

agreement approved by the Commission on April 28, 1988. A check

in the amount of $2000 in payment of the civil penalty has also

been received.

11. RECOHMNDATIONS

1. Accept the attached conciliation agreement with Voter
Guide and Carl D'Agostino, as treasurer.

Close the file.

Approve the attached letters.

Lawrence M. Noble
General Counsel

-) ,/ fl ( ~\
Date

BY:
Lois G. Ler er
Associate G neral Counsel

Attachments
1. Conciliation Agreement
2. Photocopy of civil penalty check
3. Letters to Respondent (2)
4. Letter to Complainant

Staff Assigned: C. Jacoby
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FEDERAL ELECTION COMMISSION
WASHINGTON, 0( 20463

MEMORANDUM

TO:

FROM:

DATE:

SUBJECT:

LAWRENCE M. NOBLE
GENERAL COUNSEL

MARJORIE W. EMMONS/KAREN E. TRACH;t7-
COMMISSION SECRETARY

JULY 12, 1988

MUR 2216 - GENERAL COUNSELOS REPORT
SIGNED JULY 7, 1988

Attached is a copy of Commissioner Aikens

vote sheet with comments regarding the above-captioned matter.

Attachment:
Copy of Vote Sheet
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FEDERAL ELECTION COMMISSION
WASHONCTON. OC. 20ft3

DA?3 a TIME T3AXSJZTZDI FRIDAY, JULY 8, 1988,, at 12:00 P.M4

COMISMSI : A~I ZLLZO ' JOSWU A MCOWAL00 oo~? THOMAS

RZTU To COIUESZXON flCRIAI? BY TUESDAY, JULY 12 1988, at 4:00 P.M4.

SOSUZCrt MUR 2216 - GENERAL COUNSEL'S REPORT
SIGNED JULY 7, 1988

eN)
'-I

(. )

(Vf

I appsave the rocoi dtion

I object to the rec-m-ndtion
-~ ,%

J ad leL-COMM~ITS:

DATZ: r 7 - 12 - S I=IATUME~~t~

A WUNITZ VOE IS REQUIRED. ALL BALLOTS MUST UZ S IGNI AND OAT= .

PLEASE RETURN ONLY THE BALLOT TO THE COMILSION SECREARY.

PLEASE RETURN BALLOT NO LATER THAN DATZ AND*TINE SNOW ABOVE.



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of)

Voter Guide and Carl D'Agostino, U'21
as treasurer)

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal

Election Commission, do hereby certify that on July 12,

1988, the Commission decided by a vote of 5-1 to take

the following actions in MUR 2216:

1. Accept the conciliation agreement with Voter
Guide and Carl D'Agostino, as treasurer, as
recommended in the General Counsel's Report
signed July 7, 1988.

2. Close the file.

3. Approve the letters, as recommended in the
General Counsel's Report signed July 7, 1988.

Commissioners Elliott, Josef iak, McDonald, McGarry,

and Thomas voted affirmatively for the decision;

Commissioner Aikens dissented.

Attest:

Date brjorie W. Emimons
Secretary of the Commission

Received in the Office of Commission Secretary:Fri., 7-8-88, 10:52
Circulated on 48 hour tally basis: Fri., 7-8-88, 12:00
Deadline for vote: Tues., 7-12-88, 4:00



FE DALSNA EL CT O C OM( 2O4EN July 18, 1988

Daniel H. Lowenstein, Esquire
UCLA Law school
405 Hilgard
Los Angeles, CA 90024

RE: MUR 2216
Voter Gt. ie and Carl

D'Agostinor as
treasurer

Dear 1,r. Lowenstein:

am On July 12 r 1988, the Federal Election Commission
accepted the signed conciliation agreement and civil penalty
submitted on your clients' behalf in settlement of a violation of
2 U.S.C. S 441d(a), a provision of the Federal Election Campaign
Act of 1971, as amended. Accordingly, the file has been closed
in this matter. This matter will become a part of the public
record within 30 days. If you wish to submit any factual or

- legal materials to appear on the public record, please do so
within ten days. Such materials should be sent to the Office of
the General Counsel.

Please be advised that information derived in connection
with any conciliation attempt will not become public without the

r171 written consent of the respondent and the Commission. See
2 U.S.C. S 437g(a)(4)(B). The enclosed conciliation agreement,

co however, will become a part of the public record.

co Enclosed you will find a copy of the fully executed
conciliation agreement for your files. If you have any
questions, please contact Celia L. Jacoby, the attorney assigned
to this matter, at (202) 376-5690.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois G. Lerner
Associate General Counsel

Enclosure
Conciliation Agreement



BZ4& THE FEDERAL ELECTION COOSSIO01 cdcc~ 96 5
Iii the7 Matter of

Voter Guide and Carl D'Agostino,
as treasurer

MUR 2216 88 JUN 2d f110 1

CONCILIATION AGREEMKENT

This matter was initiated by a signed, sworn, and notarized

complaint by Representative Fortney H. (Pete) Stark. An

Investigation was conducted, and the Federal Election Commission

(the *Commission") found probable cause to believe that Voter

Guide and Carl D'Agostino, as treasurer (the *Respondents"),

violated 2 U.S.C. 5 441d(a).

NOW, THEREFORE, the Commission and the Respondents, having

duly entered into conciliation pursuant to 2 U.S.C.

S437g(a) (4) (A) Ci), do hereby agree as follows:

I. The Commission has jurisdiction over the Respondents

dtnd the subject matter of this proceeding. Although the

Respondents have disputed this jurisdiction on procedural

grounds, Respondents hereby expressly waive their objections to

the Commission's jurisdiction.

II. Respondents have had a reasonable opportunity to

demonstrate that no action should be taken in this matter.

III. Respondents enter voluntarily into this agreement with

the Commission.

IV. The pertinent facts in this matter are as follows:

1. Respondent, Voter Guide, is a political committee

within the meaning of 2 U.S.C. S 431(4).

2. Respondent, Carl D'Agostino, is the treasurer of

Voter Guide.

co
cz -

C3.

C4
CD.
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3. *Whenever any person makes an expenditure for the
purpose of financing communications expressly advocating the
election or defeat of a clearly identified candidate, or solicits
any contributions through any broadcasting station, newspaper,
magazine, outdoor advertising facility, direct mailing, or any
other type of general public political advertising, such

comumunication --

(1) if paid for and authorized by a candidate, an
authorized political committee of a candidate, or

its agents, shall clearly state that the

communication has been paid for by such authorized

political committee, or

(2) if paid for by other persons but authorized

by a candidate, an authorized political committee

of a candidate, or its agents, shall clearly state
that the communication is paid for by such other

C) persons and authorized by such authorized

political committee;

(3) if not authorized by a candidate, an

CO authorized political committee of a candidate, or
its agents, shall clearly state the name of the

person who paid for the communication and state

that the communication is not authorized by any

candidate or candidate's committee."

2 U.S.C. 5 441d(a).

4. Respondents produced a slate mailer to advocate
the election of numerous candidates clearly identified by name.
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The slate mailer was paid for and authorized by certain

candidates, and neither paid for nor authorized by other

candidates whose election was advocated.

5. The slate mailer contained the following statement
on both the outside (or, in the case of a post card, the address

side) and the page (or side) containing the slate of

endorsements: *Paid for and authorized by candidates and ballot

measures marked with an asterisk (*)."

6. Respondents contend that the above statement was
intended to and in their belief did inform the public of the

source of financing and authorization of the slate mailer.

Respondents acknowledge that no express statement (except as
indicated in paragraph 5 above) appeared on the slate mailer

- indicating that a candidate whose name was not denoted by an

asterisk had not authorized the communication made in support of
such candidate.

7. Respondents distributed the slate mailer to

millions of California households.

CDV. Respondents violated 2 U.s.c. 5 441d(a) by failing to
affix a disclaimer to their slate mailer that clearly stated that

the communication was not authorized by the non-paying

candidates. 2 U.S.C. S 441d(a) and its implementing regulation

(11 C.F.R. 5 110.11) require an explicit disclaimer to appear and
to be presented in a clear and conspicuous manner on the

communication. Respondents state that they believed and continue
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to believe that identification by asterisk of the candidates who

did pay and authorize served to identify by clear and obvious

implication the unasterisked candidates as those who did not pay

or authorize the communication made on their behalf.

VI. Respondents will pay a civil penalty to the Federal

Election Commission in the amount of Two Thousand dollars

($2,000) , pursuant to 2 U.s.c. 5 437g (a) (5) (A) .

VII. The Commission, on request of anyone filing a

complaint under 2 U.S.C. S 437g(a) (1) concerning the matters at

issue herein or on its own motion, may review compliance with

this agreement. If the Commission believes that this agreement

or any requirement thereof has been violated, it may institute a

- civil action for relief in the United States District Court for

N the District of Columbia.

O71 VIII. This agreement shall become effective as of the date

that all parties hereto have executed the same and the Commission

has approved the entire agreement.

CO IX. Respondents shall have no more than thirty (30) days
from the date this agreement becomes effective to comply with and

implement the requirements contained in this agreement and to so

notify the Commission.

X. This Conciliation Agreement constitutes the entire

agreement between the parties on the matters raised herein, and

no other statement, promise, or agreement, either written or
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oral, made by either party or by agents of either party, that is

not contained in this written agreement shall be valid.

FOR THE COMMISSION:

Lawrence M. Noble

General Counsel

Lois G. Lerner ate
Associate General;6unse~l

FOR THE RESPONDENTS:

C arl D' nn.s. ..............
Treasurer



FEDRALELECTION COMMISSION
WASHINGTONODC 20461 July 18, 1988

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

The Honorable Fortney H. Stark
House of Representatives
Washington, D.C. 20515

RE: MUR 2216

Dear Mr. Stark:

This is in reference to the complaint you filed with the
Federal Election Commission on August 6, 1986, concerning a slate
mailer distributed in Alameda County, California.

After conducting an investigation in this matter, the
Commission found that there was probable cause to believe Voter
Guide and Carl D'Agostino, as treasurer, violated 2 U.S.C.
S 441d(a), a provision of the Federal Election Campaign Act of
1971, as amended. On July 12 r 1988, a conciliation agreement
signed by the respondent was accepted by the Commission, thereby
concluding the matter. Accordingly, the Commission closed the
file in this matter on July .12 , 1988. A copy of this
agreement is enclosed for your information.

If you have any questions, please contact Celia L. Jacoby,
the attorney assigned to this matter, at (202) 376-5690.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois G. Lerner -
Associate General Coufs el

Enclosure
Conciliation Agreement



FEDERAL ELECTION COMMISSION
m., WASHINGTON, D C 20463 July 18, 1988

Berman &D'Agostino Campaigns, Inc.
1435 South La Cienega Boulevard
Suite 101
Los Angeles, CA 90035

RE: MUR 2216
Berman & D'Agostino

Campaigns, Inc.

Dear Gentlemen:

This is to advise you that the entire file in this matter
has now been closed and will become part of the public record
within 30 days. Should you wish to submit any legal or factual
materials to be placed on the public record in connection with
this matter, please do so within ten days. Such materials should
be sent to the Office of the General Counsel.

Should you have any questions, contact Celia L. Jacoby, the
attorney assigned to this matter, at (202) 376-5690.

Sincerely,

Lawrence M. Noble

General Counsel

BY: Lois G. Lerner 4
Associate General Co dnsel
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FEDERAL ELECTION COMMISSION
WASHINGTON. D.C 20463

THIS IS THE END OF MIJR #

IMTE F I LJED

CAMERAMANl

CARM NO. *AL
ajaiQ.


