
I LI)IRAI. L[LC I UON CoMN1itvlSIO)N

K IN IRI I I N.W

. l

THIS IS THE EN'D OF RE'UR i,'

Date Fillmed //_____/7?

Cameraman-A P

Oaf'ra No. - -2

~1

e) MEMO



FEDERAL ELECTION COMMISSION

112" K ')]ill IAV.

February 7, 1979

Samuel C. Waller, Esq.
Nixon, Yow, Waller & Capers
1500 Georgia Railroad Bank Bldg.
Augusta, Georgia 30902

Re: MUR 218 (76)

Dear Mr. Waller:

This is to advise you that the Commission has found
no reasonable cause to believe that your clients Mr.
Barnard and Mr. Presley violated 2 U.S.C. § 441b in con-
nection with the $10,000 loan from the Georgia Railroad
Bank and a rnc .,nv and the Barnard for Congress Com-
m,.i ttee.

Sincerey, 

William ondaker
General Counsel



FEDERAL EL ECTION COMMISSION

1125 K STIREI NW.
WASHING ION,).(. 2046

Samuel C. Waller, Esq.
Nixon, Yow, Waller & Capers
1500 Georgia Railroad Bank Bldg.
Augusta, Georgia 30902

Re: MUR 218 (76)

Dear Mr. Waller:

This is to advise you that the Commission has found
no reasonable cause to believe that your clients Mr.
Barnard and Mr. Presley violated 2 U.S.C. § 441b in con-
nection with the $10,000 loan from the Georgia Railroad
Bank and Trust Company and the Barnard for Congress Com-
mittee.

Sincerely,

William C. Oldaker
General Counsel
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of)
MUR 218 (76)

Georgia Railroad Bank &)
Trust Company)

The Barnard for Congress)
Committee)

CERTIFICATION

I, Marjorie W. Emmrons, Secretary to the Federal

Election Commission, do hereby certify that on February 6,

1979, the Commission determined by a vote of 5-0 to

adopt the following recommendations, as set forth in the

General Counsel's Report dated January 21, 1979, regarding

the above-captioned matter:

1. Find no reasonable cause to believe that
the D. Douglas Barnard and Charles B. Presley
violated 2 U.S.C. §441b in connection with
the transaction.

2. Send the letter attached to the above-named

report.

Voting for this determination were Commissioners Springer,

Aikens, McGarry, Thomson, and Harris.

Attest:

DateMajreT.Emn
Secretary to the Commission

Report signed by General Counsel: 2-1-79
Received in Office of Commission Secretary: 2-1-79, 3:53
Circulated on 48 hour vote basis: 2-2-79, 3:00
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BEFORE THE FEDERAL ELECTION COMMISSIP9.' -.

January 21, 1979

In the Matter of 
)(9 FEB P 3:53

)

Georgia Railroad Bank &
Trust Company )

and ) MUR 218 (76)
The Barnard for Congress

Committee )

GENERAL COUNSEL'S REPORT

I. BACKGROUND

On August 11, 1976, the Commission received a

complaint from Mr. John D. Hemenway which questioned,

inter alia, a $10,000 loan. On October 7, 1976, after

a preliminary inquiry, the Commission found that there

was reason to believe that the Georgia Railroad Bank &

Trust Company (hereinafter "the Bank") had violated

C2 U.S.C. § 441b in making the $10,000 loan out of the
C

ordinary course of business; that Charles B. Presley, the

Chairman of the Bank, had violated that provision by consent-

ing to the loan; and that D. Douglas Barnard, Jr. had

violated that provision by receiving the loan.

The Commission subsequently found reasonable

cause to believe that the Bank had violated section 441b,

and reason to believe and reasonable cause to believe that

the Barnard for Congress Committee (hereinafter "the Committee")

violated that provision by accepting the loan. Conciliation

agreements with the Bank and the Committee were approved

by the Conuission on December 6, 1978, at which time the
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Commission also voted to close the file. No further find-

ings, however, were made as to Mr. Presley and Mr. Barnard.

II. DISCUSSION

Mr. Barnard did not negotiate, accept or guarantee the

loan, and so we believe that it would be appropriate for the

Commission to find no reasonable cause to believe that he

violated 2 U.S.C. S441b.

Mr. Presley, as chairman of the Bank, negotiated and

approved this loan for the Bank. However, inasmuch as the

loan was fully repaid and the Commission has entered into a

conciliation agreement with the Bank which will prevent the

Bank from making similar loans in the future to committees

supporting the Bank's officers, directors or other insiders,

we believe that it is unnecessary to further pursue this

matter and that the Commission should find no reasonable

cause to believe that Mr. Presley violated 2 U.S.C. § 441b.

III. RECOMMENDATION

The Office of General Counsel recommends that the Com-

mission find no reasonable cause to believe that D. Douglas

Barnard and Charles B. Presley violated 2 U.S.C. § 441b in

connection with this transaction and that the attached let-

ter be sent.

W-illia-mC.7-tldaker
General Counsel
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December 14, 1978

Jay Meyerson, Esq.
Office of General Counsel
Federal Election Commission
1325 K Street N.W.
Washington, D.C. 20433

Re: MUR 218 (76)

Dear Jay:

I acknowledge receipt of an executed copy of the Con-
ciliation Agreement between Georgia Railroad Bank & Trust Company
and the Federal Election Commission, with reference to the above
matter. I appreciate your courtesy and cooperation in this un-
happy controversy, and am pleased that at last it has been dis-
posed of, hopefully to the satisfaction of all concerned.

For my information, I would like to know what evidence
there will be, of record, that the investigationsof Mr. Barnard
and Mr. Presley have resulted in no action being taken against
them. I realize that the Conciliation Agreement referred to
herein as well as that reached between the Commission and the
Barnard for Congress Committee will be filed and available for
public inspection. However, is one to assume, when a Concilia-
tion agreement involving one party in the investigation is filed,
that that is the conclusion of all possible action in the case?
Or could it be construed to mean that until a finding is made
and reduced to writing, with respect to each person under investi-
gation, the investigation of the others is continuing?

Some time back, before you entered the case, the Com-
mission, after having found "reason to believe" that Mr. Barnard
and Mr. Presley had committed a violation, thereafter failed to
find "reasonable cause to believe" that they had violated any
provision of the Act.



Jay Meyerson, Esq.
December 14, 1978
Page Two

At that time, I asked the attorney handling the matter
(presumably Mr. Stein) whether the commission would dismiss the
complaint against Messrs. Barnard and Presley and I was advised
that such action would not take place until the case was finally
disposed of. Your comments in enlightening me on this would be
greatly appreciated.

Again, many thanks for your help and cooperation.

Very sincerely yours,

Samel C. Waller

SCW: jc
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FEDERAL ELECTION COMMISSION
z14 1 11'i 1325 K SIRtET N.W.

WASHING TON,D.C. 20463

January 5, 1979

John D. Hemenway
4816 Rodman Street, N.W.
Washington, D. C. 20016

Re: MUR 218 (76)

Dear Mr. Hemenway:

This is to advise you that the Commission has taken
final action on the complaint you filed against Mr. D.
Douglas Barnard in 1976. In your complaint you alleged
several violations of the Act relating to the 1974 cam-
paign of Mr. Barnard. The Commission found reasonable

*' cause to believe that the $10,000 loan made by the Georgia
Railroad Bank & Trust Company to the Doug Barnard for
Congress Committee was made outside the ordinary course
of business and therefore violated 2 U.S.C. S 441b. The
Commission entered into conciliation agreements with the
Bank and with the Doug Barnard for Congress Committee and
closed the file in this matter. Copies of the agreements
are attached.

If you have any questions, please telephone Sharon
CSnyder, who is the acting public information officer forC' the Commission, or Jay B. Myerson, who is the attorney who

was assigned to this matter.

Sincerely,

Wiela ,Oda

GenerAl 1

Enclosures

C1 rles N. Steele
Associate General Counsel
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Sinceely,

Williaif C1. Oldaker
General Counsel

FEDERAL ELECTION COMMISSION
1325 K SIREET NW.

WASHINGTON.D.C. 20463

December 8, 1978

Samuel C. Waller, Esq.
Nixon, Yow, Waller & Capers
1500 Georgia Railroad Bank Building
Augusta, Georgia 30903

Re: MUR 218(76)

Dear Mr. Waller:

The Commission has approved the conciliation
agreements in settlement of MUR 218(76) and has,
accordingly, closed the file in this matter.
Enclosed is a copy of the executed agreement.

1 00'



I FEDERAL ELECTION COMMISSION

1325 K STREET N.W
WASHINGTOND.C. 20463

Samuel C. Waller, Esq.
Nixon, Yow, Waller & Capers
1500 Georgia Railroad Bank Building
Augusta, Georgia 30903

Re: MUR 218(76)

Dear Mr. Waller:

The Commission has approved the conciliation
agreements in settlement of MUR 218(76) and has,
accordingly, closed the file in this matter.
Enclosed is a copy of the executed agreement.

Sincerely,

William C. Oldaker
General Counsel



0 S
BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter )
) MUR 218 (76)

Georgia Railroad Bank )
& Trust Company )

CONCILIATION AGREEMENT

This matter having been initiated by a signed, sworn,

and notarized complaint, an investigation having been

conducted, and reasonable cause to believe having been

found that the respondent, Georgia Railroad Bank & Trust

Company (hereinafter "Respondent"), may have violated

2 U.S.C. S 441b(a) :

Now, therefore, the respective parties herein, the

Federal Election Commission (hereinafter "the Commission"),

and Respondent, having duly entered into conciliation

pursuant to 2 U.S.C. S 437g(a)(5), do hereby agree as

follows:

1. The Federal Election Commission has

jurisdiction over the Respondent and the subject matter

of this proceeding.

2. Respondent has had a reasonable opportunity

Lo demonstrate that no action should be taken in this

matter, pursuant to 2 U.S.C. § 437g(a)(4).

-M
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3. The pertinent facts and law in this matter

are as follows:

(a) The Barnard for Congress Committee

(heruinafter "Borrower") was the principal campaign

committee authorized by D. Douglas Barnard, Jr., a candidate

for Congress from the Tenth Congressional District of

Georgia in the 1976 primary and general elections.

(b) Mr. Barnard announced his candidacy in

February 1976. Campaign contributions were not coming in

very rapidly and when May arrived it became clear to the

Borrower that there would be insufficient funds with

which to enter into contracts for television, radio and

new ; p-aper advertising for the primary election. It was

dettrilirned by the lBorrower that $i0,000 would hve to be

borrowed for this purpose.

(c) Mr. Barnard was then employed by the

Responde.nt as an Executive Vice President.

(d) On May 14, 1976, the Borrower borrowed

from Respondent the sum of $10,000 payable in 180 days,

together with interest thereon at the rate of 7.6% per

annuLm. The sole collateral of said loan was a security

interest in all property of the Borrower then left with
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the Respondent or which might thereafter have come into

possession of the Respondent, including any and all balanCes,

credits, deposits and accounts of the Borrower left with

the Respondent. As of May 14, 1976, the property of the

Borrower in the possession of the Respondent was $7,396.78.

This amount varied from time to time. The loan data sheet

reported this asi an unsecured loan.

(e) The application for the loan was made to

Mr. Charles B. Presley, Chairman of the Board of Georgia

Railroad Bank & Trust Company. No formal application was

submitted, nor was one required or generally submitted for

-i loan in that amount. The request was made directly to

Mr. Pres 1ev, rather than to one of the lending officers,

because of Mr. Barnard's connection with the Respondent.

(f) The loan was negotiated for the Borrower

by the Borrower's chairman, Mr. Hugh Connolly, who also

signed the note f or the Borrower.

(q) The Borrower's representative represented

that he and other members of the Committee would be re-

sponsible for seeing tiat the debt would be paid. Although

Mr. Connolly and others would have been willing to endorse

the note personally, such action on their part would probably

have resulted in their violating the Federal Election Campaign

Act, in view of the attribution to them of a part of the loan
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as a contribution. However, the loan data sheet prepared in

connection with the loan which shows the loan to be unsecured,

also shows Mr. Connolly's net worth, as evidence that the

Respondent intended that Mr. Connolly would see to it that

the loan was paid.

(h) The chairman of the Respondent authorized

the loan to the Borrower. In authorizing the loan he took

into consideration the character and reputation of the

chairman of the Borrower, of other members of the Borrower,

of the candidate and that the candidate was worthy of the

support of the members of the Borrower.

(i) The interest rate on the loan was set at

7.6W, based on the rates being given the chairman of the

Borrower for personal loans with the Respondent. As of that

date the Bank's prime rate was 7% and loans to the Bank's

,)rime customers were then being made at rates of 7% and higher.

However, in general, unsecured business loans were then being

rxtended under the Respondent's guidelines at 8 3/4%.

(j) After the loan was made, pursuant to Bank

nrocedures, the details of the loan were summarized on a

comOuter Print-out which was orepared daily. This daily

report was presented to the Finance Committee of the Bank's

Board of Directors.

(k) The loan has been paid in full.
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WHEREFORE, the Respondent agrees that:

4. The Commission construes the phrase

"ordinary course of business" as set forth in 2 U.S.C.

§ 431(e)(5)(G) to require more than that the loan be

made in accordance with the applicable banking laws and

regulations.

5. That according to this construction,

the loan was made outside the ordinary course of business

as set forth in 2 U.S.C. § 431(e) (5) (G) and, as a result

thereof, that Ro, ;)ondent made a contribution to the Committee

in violation of 2 U.S.C. § 441b(a).

6. That under this construction, the nego-

tiation and execution of the loan by the Respondent was not

a knowing and willful violation of the Federal Election

Campaign Act of 1971, as amended, 2 U.S.C. § 431 et seq.

7. For the purnose of settling this contro-

versy, Respondent agrees that similar loans will not be

made to committees supporting Respondent's officers, directors,

or other insiders.

8. The Commission on reauest of anyone filing

a complaint under 2 U.S.C. § 437g(a)(1) concerning the matters

at issue herein or on its own motion may review compliance

with this agreement. If the Commission believes that this

agreement or any requirement thereof has been violated, it
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may institute a civil action for relief in the United States

District Court for the Southern District of Georgia.

9. This agreement shall become effective as

of the date that all parties hereto have executed same and

the Commission has approved the entire agreement.

Georgia Railroad Bank &
ATTEST: Trust Company

Its a m o ThN

ATTEST: Federal Election Commission

William C. idaBer

General Counsel

DATE__________
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FEDERAL ELECTION COMMISSION
1,25 K SIRIt I NW.
WASHING (JON,D.C. 20463

Jay M. Sawilowsky, Esq.
902 Georgia Railroad Bank Building
Augusta, Georgia 30902

Re: MUR 218(76)

Dear Mr. Sawilowsky:

The Commission has approved the conciliation
agreements in settlement of MUR 218(76) and has,
accordingly, closed the file in this matter.
Enclosed is a copy of the executed agreement.

Sincer ly,

. ....

Williafn C'. Oldaker
General Counsel

December 8, 1978



FEDERAL ELECTION COMMISSION

1325 K STREET NW.
WASHINGTON,).(. 20463

Jay M. Sawilowsky, Esq.
902 Georgia Railroad Bank Building
Augusta, Georgia 30902

Re: MUR 218(76)

Dear Mr. Sawilowsky:

The Commission has approved the conciliation
agreements in settlement of MUR 218(76) and has,
accordingly, closed the file in this matter.
Enclosed is a copy of the executed agreement.

Sincerely,

William C. Oldaker
General Counsel

'-.

I



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

The Barnard for Congress
Committee

MUR 218 (76)

CONCILIATION AGREEMENT

This matter having been initiated by a signed, sworn,

and notarized complaint, an investigation having been

conducted, and reasonable cause to believe having been found

that the respondent, The Barnard for Congress Committee

(hereinafter "Respondent"), may have violated 2 U.S.C. S 441b(a):

Now, therefore, the respective parties herein, the

Federal Election Commission (hereinafter "the Commission"),

and Respondent, having duly entered into conciliation

pursuant to 2 U.S.C. § 437g(a) (5), do hereby agree as

follows:

1. The Federal Election Commission has jurisdiction

over the Respondent and the subject matter of this proceeding.

2. Respondent has had a reasonable opportunity

to demonstrate that no action should be taken in this matter,

pursuant to 2 U.S.C. S 437g(a) (4).

3. The pertinent facts and law in this matter

are as follows:
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(a) The Respondent was the principal campaign

committee authorized by D. Douglas Barnard, a candidate for

Congress from the Tenth Congressional District of Georgia,

in the 1976 primary and general elections;

(b) Mr. Barnard announced his candidacy in

February 1976. Campaign contributions were not coming in

very rapidly and when May arrived it became clear to the

Respondent that there would be insufficient funds with which

to enter into contracts for television, radio and newspaper

advertising for the primary election. It was determined by

the Respondent that $10,000 would have to be borrowed for

this purpose.

(c) Mr. Barnard was then employed by the

Georgia Railroad Bank and Trust Company (hereinafter "Bank"),

as an Executive Vice President.

(d) On May 14, 1976, the Respondent borrowed

from the Bank the sum of $10,000 payable in 180 days, together

with interest thereon at the rate of 7.6% per annum. The sole

collateral of said loan was a security interest in all of

Respondent's property then left with the Bank or which might

thereafter have come into the possession of the Bank,

including any and all balances, credits, deposits and accounts

of the Respondent left with the Bank. As of May 14, 1976, the
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property of the Respondent in the possession of the Bank

was $7,396.78, not including the loan proceeds. With the loan

proceeds, it was $17,396.78. This amount varied from time

to time. The Bank's loan data sheet reported this as an unsecured

loan.

(e) The application for the loan was made to

Mr. Charles B. Presley, Chairman of the Board of Georgia Railroad

Bank & Trust Company. No formal application was submitted, nor

was one r7equired or generally submitted for a loan in that

amount. The request was made directly to Mr. Presley, rather

than to one of the lending officers, because of Mr. Barnard's

connection with the Bank.

(f) The loan was negotiated for the Respondent

by D. Hugh Connolly, the Respondent's chairman; the chairman

of the Respondent, Mr. D. Hugh Connolly, signed the note for

the Respondent.

(g) The Respondent's representative represented

that he and other members of the Committee would be resnon-

sible for seeing that the debt would be paid. Although Mr.

Connolly and others would have been willing to endorse the

note personally, such action on their part would probably

have resulted in their violating the Federal Election

Campaign Act, in view of the attribution to them of a part

of the loan as a contribution. However, the loan data sheet

Drepared in connection with the loan which shows the loan
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to be unsecured, also shows Mr. Connolly's net worth, as

evidence that the Bank intended that Mr. Connolly would see

to it that the loan was paid.

(h) The chairman of the Bank authorized the loan

to the Respondent. In authorizing the loan he took into

consideration the character and reputation of the chairman

of the Respondent, of other members of the Respondent, of

the candidate and that the candidate was worthy of the support

of the members of the Respondent.

(i) The interest rate on the loan was set at 7.6%

based on the rates being given the chairman of the Respondent

for personal loans with the Bank. Unsecured business loans,

however, were then being extended under the Bank's guide-

lines at 8 3/4.

(j) After the loan was made, pursuant to Bank

procedures, the details of the loan were summarized on a

computer print-out which was prepared daily. This daily

report was presented to the Finance Committee of the Bank's

Board of Directors. The loan was paid in full..

WHEREFORE, the respondent agrees that:

4. The Commission construes the phrase "ordinary

course of business" as set forth in 2 U.S.C. § 431(e) (5) (G)

to require more than that the loan be made in accordance with

the applicable banking laws and regulations.
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5. That according to this construction, the loan

was made outside the ordinary course of business as set forth

in 2 U.S.C. S 431(e) (5) (G) and, as a result thereof, that

Respondent accepted a contribution to the Committee in

violation of 2 U.S.C. S 441b(a).

6. That under this construction, acceptance of the

loan by the Respondent was not a knowing and willful violation

of the Federal Election Campaign Act of 1971, as amended, 2

U.S.C. S 431 et seq. The Commission does not accuse Respondent

of election fraud.

7. For the purpose of settling this controversy,

Respondent agrees that similar loans will not be accepted,

except in compliance with those guidelines set forth in the

Commission's proposed regulations dated April 3, 1978, set

forth in the Federal Register of April 7, 1978, or as thereafter

adopted. (The Commission's invitation for comment.)

8. The Commission on request of anyone filing a

complaint under 2 U.S.C. S 437g(a) (1) concerning the matters

at issue herein or on its own motion may review compliance

with this agreement. If the Commission believes that this

agreement or any requirement thereof has been violated, it

may institute a civil action for relief in the United States

District Court for the Southern District of Georgia.

9. This agreement shall become effective as of

the date that all parties hereto have executed same and the

Commission has approved the entire agreement.

Revised 11/28/78
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The Barnard for Congress
Committee

' i\

BY

ITS

ATTEST:

Chairman

ral Eleoti n. Cormumis ion

William C. QIaker
General Counsel

DATE
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In the Matter of )
Georgia Railroad Bank & )

Trust Ccrpany ) MJR 218 (76)
)

and )
The Barnard for Congress)

Cmmittee

CERTIFICATION

I, Marjorie W. Emmons, Secretary to the Federal Election

- Crmnission, certify that on December 6, 1978, the Commission, meeting

in an executive session at which a quorum was present, determined by

a vote of 4-2 to take the follwcing actions in vUR 218 (76):

1. Rescind the August 9, 1978, findings of probable
cause to believe the above-naned respondents
were in violation of 2 U.S.C. §441b

2. Accept the conciliation agreements attached to the
General Counsel's Report on MUR 218 (76) dated

C November 22, 1978.

3. Close this file.

4. Send the letters attached to the General Counsel's
Report dated November 22, 1978.

Conissioners Aikens, Harris, McGarry, and Tiernan voted

affirmatively for the above actions. Commissioners Springer and Thcmson

dissented.

Attest:

Date Marjorie W. Emmons
Secretary to the Commission



EFORE THE FEDERAL ECTION4 COMMISSION

In the Matter of ))
Georgia Railroad Bank & )

Trust Company ) ?'UR 218 (76))
and

)
The Barnard for Congress )

Committee

CERTIFICATICN

I, Marjorie W. Fnax s, Secretary to the Federal Election

CcmTission, do hereby certify that on Noverber 30, 1978, the

Comission, meeting in an executive session at which a quorum was

present, failed to pass the following motion in the above-captioned

matter:

MOVED that the Commission adopt the reccumendation of
the Office of General Counsel to take the following
actions in MUR 218 (76):

1. Accept the agreements attached to the General
Counsel's Report on MUR 218 (76) dated
November 22, 1978.

2. Close this file.

3. Send the letters attached to the General Counsel's
Report dated November 22, 1978.

The vote was 3-2. Commissioners Aikens, MicGarry, and

Tiernan voted affirmatively. Commissioners Harris and Thcmson dissented.

Ccnmissioner Springer was not present at the time of the vote.

Attest:

Date Marjorie W. Emons
Secretary to the Commission



OXECUTIVE SESSION
November 29? 1978

MEMORANDUM November 29, 1978

TO: The commission

FROM: William C. Oldaker, General Cou e

SUBJECT: Proposed conciliation agre ment wit the
Doug Barnard for Congress Committee, MUR 218 (76)

DATE: November 28, 1978

The Office of General Counsel today received written
confirmation from counsel for the Committee revising
paragraphs 6 and 7 of the proposed agreement with the
Committee. Paragraph 6 was revised to delete the clause
which characterized the violation as being an "unintentional
violation." Paragraph 7 was revised to include a parenthetical
clause describing the Commission's notice in the Federal
Register. Attached is a copy of page five, as revised, to
replace the earlier version.
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5. That according to this construction, the loan

was made outside the ordinary course of business as set forth

in 2 U.S.C. S 431(e) (5) (G) and, as a result thereof, that

Respondent accepted a contribution to the Committee in

violation of 2 U.S.C. S 441b(a).

6. That under this construction, acceptance of the

loan by the Respondent was not a knowing and willful violation

of the Federal Election Campaign Act of 1971, as amended, 2

U.S.C. S 431 et seq. The Commission does not accuse Respondent

of election fraud.

7. For the purpose of settling this controversy,

Respondent agrees that similar loans will not be accepted,

except in compliance with those guidelines set forth in the

Commission's proposed regulations dated April 3, 1978, set

forth in the Federal Register of April 7, 1978, or as thereafter

adopted. (The Commission's invitation for comment.)

8. The Commission on request of anyone filing a

complaint under 2 U.S.C. S 437g(a) (i) concerning the matters

at issue herein or on its own motion may review compliance

with this agreement. If the Commission believes that this

agreement or any requirement thereof has been violated, it

may institute a civil action for relief in the United States

District Court for the Southern District of Georgia.

9. This agreement shall become effective as of

the date that all parties hereto have executed same and the

Commission has approved the entire agreement.

Revised 11/28/78



* EXECUTIVE SESSION

November 29, 1978

BEFORE THE FEDERAL ELECTION COMMISSION

November 22, 1978

In the Matter of)

Georgia Railroad Bank &)
Trust Company )MUR 218 (76)

and
The Barnard for Congress)

Committee

GENERAL COUNSEL'S REPORT

I. PROCEDURAL BACKGROUND

John D. Hemenway initiated this matter by filing a

complaint with the Commission on August 11, 1976. Mr. Hemenway

questioned, inter alia, a $10,000 loan from the Georgia

Railroad Bank & Trust Company ("Bank") to the Barnard for

Congress Committee ("Committee") . On October 7, 1976, after

a preliminary inquiry, the Commission found that there was

reason to believe that the Bank had violated 2 U.S.C. § 441b

in making the $10,000 loan out of the ordinary course of

business; that Charles B. Presley, the Chairman of the Bank had

violated that provision by consenting to the loan; and that

D. Douglas Barnard, Jr., the candidate who was being supported

by the Committee and who was also an executive vice president
1/

of the Bank, had violated that provision by receiving the loan.

On October 19, 1977, the Commission found that there was

reasonable cause to believe that the Bank had violated section

441b and reason to believe that the Committee had violated

that provision. On March 15, 1978, the Commission found reasonable

The Commission also found no reason to believe that
the Act had been violated as otherwise alleged in Mr. Hemenway's

complaint. No further findings have been made as to Mr. Presley

and Mr. Barnard.
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cause to believe that the Committee violated the law by

approving the loan. Conciliation efforts were unsuccessful,

and so, in August 1978, the Commission found probable cause

to believe that the Bank and the Committee had violated section

441b and authorized the General Counsel to file a lawsuit.

Before filing the lawsuit, members of this Office met with

counsel for the Bank, and engaged in a number of telephone

conversations with counsel for both of the respondents.

These final attempts at resolving this matter informally in

an effort to avoid litigation through conference, conciliation,

and persuasion, resulted in the attached agreements, which
2/

have been approved by the respondents.

II. DISCUSSION

This matter involves a $10,000 loan from a bank to

the principal campaign committee of that bank's executive

vice president. The Act exempts from the term "~contribution"

loans by "a national or State bank made in accordance with

the applicable banking laws and regulations and in the ordinary

course of business..." The issue in this matter is whether

2/
It should be noted that in August 1978, Mr. Hemenway

filed a lawsuit in United States District Court against the
Commission and Mr. Barnard, seeking to have this matter trans-
ferred from the Commission to the Department of Justice and
seeking damages from Mr. Barnard. Both defendants have filed
motions to dismiss and the Court has scheduled oral argument
on these motions for Wednesday, November 29, 1978.
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this loan was in the ordinary course of business. The Commission

has been of the view that it was not, and that therefore

thle loan was a contribution prohibited by the Act.

In the attached agreements the respondents agree that

under the Commission's construction of the Act, the loan was

made outside the ordinary course of business, as that term is

set forth in the Act, and, as a result thereof, that the Bank

made a contribution to the Ccommittee in violation of section

441b(a) and that the Commurittee accepted a contribution in viola-

tion of that provision. Additionally, the Bank has agreed

that "similar loans will not be made to committees supporting

[the Bank's] officers, directors, or ot-her insiders" and

the Committee has agreed not to accept similar loans, except

in compliance with Commission regulations and guidelines.

RECOMMENDAT IONS

The Office of General Counsel recommends that the

Commission:

1. accept the attached agreements

2. close this file

send attached letters

"~at e / William 'C. Oldaker
General Counsel

Attachments: two conciliation agreements
two letters

W



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

The Barnard for Congress
Committee

MUR 218 (76)

CONCILIATION AGREEMENT

This matter having been initiated by a signed, 
sworn,

and notarized complaint, an investigation 
having been

conducted, and reasonable cause to-believe 
having been found

that the respondent, The Barnard for Congress 
Committee

(hereinafter "Respondent'), may have violated 
2 U.S.C. § 441b(a):

Now, therefore, the respective parties herein, 
the

Federal Election Commission (hereinafter "the Commission"),

and Respondent, having duly entered into 
conciliation

pursuant to 2 U.S.C. § 437g(a)(5), do hereby agree as

follows:

1. The Federal Election Commission has jurisdiction

over the Respondent and the subject matter 
of this proceeding.

2. Respondent has had a reasonable opportunity

to demonstrate that no action should be taken 
in this matter,

pursuant to 2 U.S.C. § 437g(a)(
4 ).

3. The pertinent facts and law in this matter

are as follows:



-2-

(a) The Respondent was the principal campaign

committee authorized by D. Douglas Barnard, a candidate for

Congress from the Tenth Congressional District of Georgia,

i~n the 1976 primary and general elections;

(b) Mr. Barnard announced his candidacy in

February 1976. Campaign contributions were not coming in

very rapidly and when May arrived it became clear to the

Respondent that there would be insufficient funds with which

to enter into contracts for television, radio and newspaper

advertising for the primary election. It was determined by

the Respondent that $10,000 would have to be borrowed for

this purpose.

(c) Mr. Barnard was then employed by the

Georgia Railroad Bank and Trust Company (hereinafter "Bank"),

as an Executive Vice President.

r (d) On May 14, 1976, the Respondent borrowed

from the Bank the sum of $10,000 payable in 180 days, together

with interest thereon at the rate-of 7.6% per annum. The sole

collateral of said loan was a security interest in all of

Respondent's property then left with the Bank or which might

thereafter have come into the possession of the Bank,

including any and all balances, credits, deposits and accounts

Of the Respondent left with the Bank. As of May 14, 1976, the

il - ; , --
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property of the Respondent in the possession of the Bank

was $7,396.78, not including the loan proceeds. With the loan

proceeds, it was $17,396.78. This amount varied from time

to time. The Bank's loan data sheet reported this as an unsecured

loan.

(e) The application for the loan was made to

Mr. Chartles B. Presley, Chairman of the Board of Georgia Railroad

Bank & Trust Company. No formal application was submitted, nor

was one required or generally submitfted for a loan in that

amount. The request was made directly to Mr. Presley, rather

than to one of the lending officers, because of Mr. Barnard"s

connection with the Bank.

(f) The loan was negotiated for the Respondent

by D. Hugh Connolly, the Respondent's chairman; the chairman

of the Respondent, 1r. D. Hugh Connolly, signed the note for

the Respondent.

(g) The Respondent's representative represented

that he and other members of the Committee would be resuon-

sible for seeing that the debt would be paid. Although Mr.

Connolly and others would have been willing to endorse the

note personally, such action on their part would probably

have resulted in their violating the Federal Election

Campaign Act, in view of the attribution to them of a part

of the loan as a contribution. However, the loan data sheet

prepared in connection with the loan which shows the loan
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to be unsecured, also shows Mr. Connolly's 
net worth, as

evidence that the Bank intended that Mr. 
Connolly would see

to it that the loan was paid.

(h) The chairman of the Bank authorized the 
loan

to the Respondent. In authorizing the loan he took into

consideration the character and reputation 
of the chairman

of the Respondent, of other members of the Respondent, 
of

the candidate and that the candidate was worthy 
of the support

of the members of the Respondent.

(i) The interest rate on the loan was set at 7.6%

based on the rates being given the chairman of 
the Respondent

for personal loans with the Bank. Unsecured business loans,

however, were then being extended under the Bank's 
guide-

lines at 8 3/4.

(j) After the loan was made, pursuant to Bank

procedures, the details of the loan were summarized 
on a

computer print-out which was prepared daily. 
This daily

report was presented to the Finance Committee 
of the Bank's

Board of Directors. The loan was paid in full,

WHEREFORE, the respondent agrees that:

4. The Commission construes the phrase "ordinary

course of business" as set forth in 2 U.S.C. § 431(e) (5) (G)

to require more than that the loan be made in accordance 
with

the applicable banking laws and regulations.



5. That according to this construction, the 
loan

was made outside the ordinary course of 
business as set forth

in 2 U.S.C. § 431(e)(5)(G) and, as a result 
thereof, that

Respondent accepted a contribution to the 
Committee in

violation of 2 U.S.C. § 441b(a).

6. That under this construction, acceptance of 
the

loan by the Respondent was not a knowing and 
willful violation

of the Federal Election Campaign Act of 1971, 
as amended, 2

U.S.C. § 431 et sej., but was an unintentional violation. The

Commission does not accuse Respondent of 
election fraud.

7. For the purpose of settling this controversy,

Respondent agrees that similar loans will not 
be accepted,

except in comoliance with those guidelines set forth in the

Commission's proposed regulations dated 
April 3, 1978, set

forth in the Federal Registry of April 7, 1978, 
or as thereafter

adopted.

8. The Commission on request of anyone filing 
a

" complaint under 2 U.S.C. § 437g(a)(1) concerning the 
matters

at issue herein or on its own motion may review compliance

with this agreement. If the Commission believes that this

agreement or any requirement thereof has been 
violated, it

may institute a civil action for relief in the United States

District Court for the Southern District of 
Georgia.

9. This agreement shall become effective as 
of

the date that all parties hereto have executed same and the

Commission has approved the entire agreement.
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The Barnard for Congress
Committee

BY 1AA 744

ITS Chairman

Federal Election Commission

BY
William C. Oldaker

General Counsel

ATTEST:

DATE



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter )
MUR 218 (76)

Georcia Railroad Bank )
& Trust Company )

CONCILIATION AGREEMENT

This matter having been initiated by a signed, 
sworn,

and notarized complaint, an investigation 
having been

conducted, and reasonable cause to believe 
having been

found that the respondent, Georgia Railroad Bank & 
Trust

Company (hereinafter "Respondent"), may have violated

2 U.S.C. S 441b(a)

Now, therefore, the respective parties 
herein, the

Federal Election Conunission (hereinafter "the Commission"),

and Respondent, having duly entered into 
conciliation

pursuant to 2 U.S.C. S 437g(a) (5), do hereby agree as

fo I lows :

1. The Federal Election Commission has

jurisdiction over the Respondent and the subject matter

of this proceeding.

2. Respondent has had a reasonable opportunity

to demonstrate that no action should 
be taken in this

matter, pursuant to 2 U.S.C. 5 437g(a)(4).
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3. The pertinent facts and law in this 
matter

are as follows:

(a) The Barnard for Congress Committee

(hereinafter "Borrower") was the principal campaign

committee authorized by D. Douglas Barnard, 
Jr., a candidate

for Congress from the Tenth Congressional District 
of

Georgia in the 1976 primary and general elections.

(b) Mr. Barnard announced his candidacy 
in

February 1976. Campaign contributions were not coming 
in

very rapidly and when May arrived it became 
clear to the

Borrower that there would be insufficient 
funds with

which to enter into contracts for television, radio 
and

newspaper advertising for the primary election. It was

detLmined by t he Borrower that $10,000 would have to be

borrowed for this purpose.

(c) Mr. Barnard was then employed by the

Rospondent as an Executive Vice President.

(d) On May 14, 1976, the Borrower borrowed

from Respondent the sum of $10,000 payable 
in 180 days,

together with interest thereon at the 
rate of 7.6% per

annum. The sole collateral of said loan-was a 
security

interest in all property of the Borrower then left with
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the Respondent or which might 
thereafter have come into

possession of the Respondent, including any and all balances,

credits, deoits and accounts 
of the Borrower left with

the Respondent:• As of May 14, 1976, the property of the

Borrower in thlo. possession of the Respondent 
was $7,396.78.

This amount varied from time 
to time. The loan data sheet

reported this .:; an unsecured loan.

(e) The application for the loan was made to

Mr. Charles B. Presley, Chairman of the Board of Georgia

Railroad Bank & Trust Company. 
No formal application was.

submitted, nor was one rbquired or generally 
submitted for

a loan in that allount. The request was made directly 
to

Mr. Presley, rather than to one of the lending officers,

because of Mr. harnard's conrietion with the Respondent.

(f) The loan was negotiated for the Borrower

by the Borrower's chairman, Mr. Hugh Connolly, who also

signed the note for the Borrower.

(g) The Borrower's representative represented

that he and other members of the Committee would be re-

sponsible for seeing that the debt would 
be paid. Although

Mr. Connolly and others would 
have been willing to endorse

the note personally, such action 
on their part would probably

have resulted in their violating the Federal Eilection Campaign

Act, in view of the attribution to them of a part of the loan
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as a contribution. However, the loan data 
sheet prepared in

connection with the loan which shows 
the loan to be unsecured,

also shows Mr. Connolly's 
net worth, as evidence 

that the

Respondent intended that 
Mr. Connolly would see to it that

the loan was iaid.

(h) The chairman of the Respondent 
authorized

the loan to the Borrower. In authorizing the loan he 
took

into consideration the character 
and reputation of the

chairman of the Borrower, of other members 
of the Borrower,

of the candidate and tha-t the candidate was worthy of the

support of the members of the Borrower.

(W) The interest rate on the loan was set at

7. 67% based on tl-he rates beinq given thu chairman of the

Borrower for personal loans with the Recs)ondent. As of that

date the Bank's prime rate was 7% and loans to the Bank's

orime customers w-,ere then being made at rates of 7% and higher.

However, in general, unsecured business loans were then being

extended under the Respondent's guidelines 
at 8 3/4%.

(j) After the loan was made, pursuant to 
Bank

1)rocedures, the details of the loan were summarized on a

computer nrint-out which was prepared 
daily. This daily

report was presented to the Finance Committee of the Bank's

Board of Directors.

(k) The loin has been 'paid in full.
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WIiERIFORE, the RespO n d e n t ajrecs that:

4. The Commission construes the 
phrase

"ordinary course of business" as set forth in 2 U.S.C.

§ 431(e)(5)(G) to require more 
than that the loan be

made in accordance with the 
applicable banking laws and

regulations.

5. That according to this construction,

the loan was made outside the 
ordinary-course of business

as set forth in 2 u.S.C. § 431(e) (5) (G) and, as a result

thereof, that Respondent made a contribution to the Comittee

in violation of 2 U.S.C. r 441b(a).

6. That. under this construct-ion, 
the nego-

tiation and execution of the loan by the Respondent was not

a knowing and willful violation of the Federal Election

Campaign Act of 1971, as amended, 2 U.S.C. 
§ 431 et sea.

7. For the ouroose of settling this !ontro-

versv, Respondent ag-rees that similar loans will not be

made to committees supporting 
Respondent's officers, directors,

or other insiders.

R. The Commissiotn on request of anyone filing

a complaint under 2 U.S.C. § 437g(a) (1) concerning the matters

at issue herein or on its own motion may review compliance

with this agreement. If the Co:,inission believes that this

agreement or any requirement thereof has been violated, it
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may institute a civil action for relief in the United 
States

District Court for the Southern District of Georgia.

9. This agreement shall become effective 
as

of the date that all parties hereto have 
executed same and

the Conission has approved the entire 
agreement.

Georgia Railroad Bank &
Trust Company

ByI k

Its OwnfTe amzd

Federal Election Cornrli ssion

By_
William C. Oldaker
General Counsel

DATE

ATTEST:

i _ r nSl 
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FEDERAL ELECTION COMMISSION

1325 K SIREET N.W.

WASHINGIONI).C. 20463
4

Samuel C. Waller, Esq.

Nixon, Yow, Waller & Capers-
1500 Georgia Railroad Bank Building
Augusta, Georgia 30903

Re: MUR 218(76)

Dear Mr. Waller:

The Commission has approved the conciliation

agreements in settlement of MUR 218(76) and has,

accordingly, closed the file in this matter.

Enclosed is a copy of the executed agreement.

Sincerely,

William C. Oldaker
General Counsel

4'



FEDERAL ELECTION COMMISSION

I 1325 K S1R[ [ N.W.

.,gO WASHING 1ON,D.C. 20463

Jay M. Sawilowsky, Esq.

902 Georgia Railroad Bank Building
Augusta, Georgia 30902

Re: MUR 218(76)

Dear Mr. Sawilowsky:

The Commission has approved the conciliation

agreements in settlement of MUR 218(76) and has,

accordingly, closed the file in this matter.

Enclosed is a copy of the executed agreement.

sincerely,

William C. Oldaker
General Counsel



5. That according to this construction, the loan

was made outside the ordinary course of business as set forth

in 2 U.S.C. § 431(e)(5)(G) and, as a result thereof, that

Respondent accepted a contribution to the Committee in

violation of 2 U.S.C. § 441b(a).

6. That under this construction, acceptance of the

loan by the Respondent was not a knowing and willful violation

of the Federal Election Campaign Act of 1971, as amended, 2

U.S.C. § 431 et seq., but was an unintentional violation. The

Commission does not accuse Respondent of election fraud.

7. For the purpose of settling this controversy,

Respondent agrees that similar loans will not be accepted,

except in compliance with those guidelines set forth in the

Commission's proposed regulations dated April 3, 1978, set

forth in the Federal Registry of April 7, 1978, or as thereafter

adopted.

8. The Commission on request of anyone filing a

complaint under 2 U.S.C. § 437g(a)(1) concerning the matters

at issue herein or on its ow motion may review compliance

with this agreement. If the Commission believes that this

agreement or any requirement thereof has been violated, it

may institute a civil action for relief in the United States

District Court for the Southern District of Georgia.

9. This agreement shall become effective as of

the date that all parties hereto have executed same and the

Commission has approved the entire agreement.
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5. That according to this construction, the loan

was made outside the ordinary course of business as set forth

in 2 U.S.C. § 431(o)(5)(G) and, as a result thereof, that

Respondent accepted a contribution to the Committee in

violation of 2 U.S.C. § 441b(a).

6. That under this construction, acceptance of the

loan by the Respondent was not a knowing and willful violation

of the Federal Election Campaign Act of 1971, as amended, 2

U.S.C. § 431 et seq., but was an unintentional violation. The

Commission does not accuse Respondent of election fraud.

7. For the purpose of settling this controversy,

Respondent agrees that similar loans will not be accepted,

except in compliantce with those ,,(iidelins set Forth in thc

Commission's proposed regulations clated Arril. 3, H/K set-

forth in the eder-ll Re(,i stirv o F April 7, 1078, ) ,is thereifter

adopted.

8. The Commission on request of anyone filing a

complaint under 2 U.S.C. § 437g(a)(1) concerning thei, m;tters

at issue herein or on its own ,not ion may review comip liance

with this agreement. If the Commission believes that this

agreement or any requirement thereof has been violatcd, 
it

may institute a civil a'ct-ion for rel jef in the lVn ited States

District Court- for the Soul hem )istri.ct ot Geor,',ii.

9. This a;,,reement shall become effect iv ;as of

the date that all parties hereto have executed same and 
the

Commission has approved the entire agreement.



TELEPHONE 722-1083

JAY M. SAWILOWSKY. P.C.
ATTORNEY AT LAW

302 GEOROIA RAILROAD BANK BUILDING

&6UGUSTA. GEORGIA 3002 .; J ,

November 21, 1978

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Jay Mverson
Federal Election Commission
1325 K Street N. W.
Washington, D. C. 20463

Re: MUR 218(76)

Dear Mr. Myerson:

Per our telephone conference today, enclosed, in duplicate,
is a revised page 5, containing certain changes in paragraphs 6
and 7 of the proposed conciliation agreement. Please insert
this new page 5 in both your copies of the proposed conciliation
agreement and discard the old page 5.

This should now conclude the matter. Please let me hear
from you.

Sincerely yours,

JAY M. SAWILOWSKY, P. C.

BY:
BY 1WSawilowsk/

JMS: sf

Enclosure

cc: Mr. D. Hugh Connolly
Mr. J. Carlisle Overstreet
Mr. Don Grantham
Mrs. Nancy McJunkin
Mr. Samuel Waller



Revised 11/21/78 -5-

5. That according to this construction, the loan

was made outside the ordinary course of business as set forth

in 2 U.S.C. § 431(e)(5)(G) and, as a result thereof, that

Respondent acceDted a contribution to the Committee in

violation of 2 U.S.C. § 441b(a).

6. That under this construction, acceptance of the

loan by the Respondent was not a knowing and willful violation

of the Federal Election Campaign Act of 1971, as amended, 2

U.S.C. § 431 et seq. The Commission does not accuse Respondent

of election fraud.

7. For the purpose of settling this controversy,

Respondent agrees that similar loans will not be accepted,

except in compliance with those tuidelines set forth in the

Commission's proposed regulations dated April 3, 1978, set

forth in the Federal Registry of April 7, 1978, or as thereafter

adopted. (The Commission's invitation for comment.)

8. The Commission on request of anyone filing a

complaint under 2 U.S.C. § 437g(a)(1) concerning the matters

at issue herein or on its own motion may review compliance

with this agreement. If the Commission believes that this

agreement or any requirement thereof has been violated, it

may institute a civil action for relief in the United States

District Court for the Southern District of Georgia.

9. This agreement shall become effective as of

the date that all parties hereto have executed same and the

Commission has approved the entire agreement.

Revised 11/21/78

MM
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5. That according to this construction, the loan

was made outside the ordinary course of business as set forth

in 2 U.S.C. § 431(e)(5)(G) and, as a result thereof, that

R v',JpondIet) ,'IcceT)t(,(1 a cofntribution to the Committee in

violation of 2 U.S.C. § 441b(a).

6. That under this construction, acceptance of the

loan by the Respondent was not a knowing and willful violation

of the Federal Election Campaign Act of 1971, as amended, 2

U.S.C. § 431 et seq. The Commission does not accuse Respondent

of election fraud.

7. For the purpose of settling this controversy,

Respondent agrees that similar loans will not be accepted,

except in compliance with those tuideline. set forth in the

Commission's proposed regulations dated April 3, 1973, set

forth in the Federal Registry of April 7, 1978, or as thereafter

adopted. (The Coammission's invitation for comment.)

8. The Commission on request of anyone filing a

complaint under 2 U.S.C. § 437g(a)(1) concerning the matters

at issue herein or on its own motion may review compliance

with this agreement. If the Commission believes that this

agreement or any requirement thereof has been violated, it

may institute a civil action for relief in the United States

District Court for the Southern District of Georgia.

9. This agreement shall become effective as of

the date that all parties hereto have executed sama and the

Commission has approved the entire agreement.

Revised 11/21/78



JAY M. BAW1LOWSKY. PC.
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0
GWINN H. NIXON

U FIELD YOW

SAMUEL C. WALLER

JOHN D. CAPERS

0. PALMOUR HOLLIS (ALSO S. C.)

REGNALD MAXWELL, JR.

W". BYRD WAMLICK

PAUL H. DUNPARTr

ROBERT F WHIGHT, JR. (ALSO MISS.)

JOHN B. L(N11D

RICHARD L. Mlj.Fy (ALSO S. C.)

ROY D. TRI It

CHARLES C VtL.BINS,IT (ALSO ALA.)

JAMES E. BLANCHARD

LAW OFFICES OF

NIXON, YOW, WALLER & CAPERS
1500 GEORGIA RAILROAD BANK BUILDING

AUGUSTA,GEORGIA 30902

8077$1

K OEPH .CUMMING

Of COUNSEL

HENRY P. EVE

, ... ,,,
404L 7'P- E

(404) 722-7541

November 7, 1978

Jay Meyerson, Esq.
Office of General Council
Federal Election Commission
1325 K Street N.W.
Washington, D.C. 20463

Re: MUR 218 (76)

Dear Jay:

Pursuant to our agreement, I have modified the proposed
Conciliation Agreement which you sent me, in the particulars
which we discussed over the phone and have had the agreement re-
typed. It has been executed in duplicate by the Bank and is en-
closed herewith. If it meets with the approval of the Federal
Election Commission, I request that you return to me one of the
executed copies.

If there are any questions, please call me.

Thank you again for your help and cooperation.

Very sincerely yours,

Juel C. Waller

SCW: j c
Enclosures

,i"-)/-(
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TELEPHONE 722-8853

JAY M. SAWILOWSKY. P.C.
ArTORNEY AT LAW

Bo2 GEORGIA RAILROAD BANK SUlL0

AUGUSTA. GEORGIA 30002

November 3, 1978

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Jay Myerson
Federal Election Commission
1325 K Street, N. W.
Washington, D. C. 20463

Re: MUR 218(76)

Dear Mr. Myerson:

Per our telephone conference today, enclosed, in duplicate,
is your proposed Conciliation Agreement, which I have redrawn
in part. Also enclosed is a photostat of another copy with the
additional parts underlined.

Please let me know of the Commission's action. Further,
it would be greatly appreciated by the Committee if you would
notify me of the Commission's action before releasing it to
the news media.

Thank you for your help and cooperation in this matter.

Sincerely yours,

JAY M. SAWILOWSKY, . C.

BY: V
Jay M. Sawilowsky

I/
JMS: sf

Enclosure

cc: Mrs. Nancy McJunkin
Mr. Don Grantham
Mr. D. Hugh Connolly
Mr. J. Carlisle Overstreet



0 0
BEFORE THE FEDERAL ELECTION COMMISSION4,

In the Matter of

The lirnard for Congress
Cominittee

MUR 218 (76)

CONCILIATION AGREEMENT

This matter having been initiated by a signed, sworn,

and notarized complaint, an investigation having been

conducted, and reasonable cause to believe having been found

that the respondent, The Barnard for Congress Committee

(hereinafter "Respondent"), may have violated 2 U.S.C. S 441b(a):

Now, therefore, the respective parties herein, the

Federal Election Commission (hereinafter "the Commission"),

and Respondent, having duly entered into conciliation

pur.'ullt. to 2 U.S.C. S 437g(a) (5), do hereby agree as

follows:

1. The Federal Election Commission has jurisdiction

over the Respondent and the subject matter of this proceeding.

2. Respondent has had a reasonable opportunity

to demonstrate that no action should be taken in this matter,

pursuant to 2 U.S.C. § 437g(a) (4).

3. Th, pertinent facts and law in this matter

are as follows:
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(a) The Respondent was the principal campaign

corrui ittee authorized by D. Douglas Barnard, a candidate for

Congress from the Tenth Congress.;ional 1 i;trict of Georgia,

in the 1976 primary and general elections;

(b) Mr. Barnard announced his candidacy in

February 1976. Campaign contributions were not coming in

very rapidly and when May arrived it became clear to the

Respondent that there would be insufficient funds with which

to enter into contracts for television, radio and newspaper

advertising for the primary election. it was determined by

the Respondent that $10,000 would have to be borrowed for

this purpose.

(c) Mr. Barnard was then employed by the

Georgia Railroad Bank and Trust Company (hereinafter "Bank"),

as an Executive Vice Prusident.

(d) On May 14, 1976, Lhe Rc kspondent borrowed

from the Bank the sum of $10,000 payable in 180 days, together

with interest thereon at the rate of 7.67 per annum. The sole

collateral of said loan was a security interest in all of

Respondent's property then left with the Bank or which might

thereafter have come into LIku po ssessioni of tlw H ank,

including any and all balances, credits, deposits and accounts

of the Respondent left with the Bank. As of May 14, 1976, the



property of t he Respondent in the assessiofl of he ink

was $7,396.78, not including the loan proceeds. With the loan

proceeds, it wa.s $17,396.78. This nount varied from time

to time. The W~ank's loan data sheet reported this as an unsecured

loan.

(e) The app1icat io(n for the ]()oin wa-s made to

Mr. Charles B. Presley, Chairman of the Boird of Georgia Railroad

Bank & Trust Company. No formal application was submitted, nor

was one required or generally submitted for a loan in that

amount. The request was made directly to Mr. Presley, 
rather

than to one of the lending officers, because of Mr. Barnard's

connecti-on with the 13.nk.

(f) Th e leoan W IS ft O,',t i I'l ed ti("I IIlI( k&5,)01CICeHI

by D. Hugh Connolly, the Respondent's chairman; the chairman

of the RespondIent., tMr. 1). tigh ('ol'a11lv, s t',n('d tlhe nt)t for

the Respondent.

(g) The Respondent's representative rtepresented

that he and other members (af t hc (a )I11I1) ittIe ( w( lil d i,' res on-

sible for seeinf ih;it the d ,!e t WVV ld be p;aii.. Al I hat n'h M

Connolly and others would have been willin)' to en orse the

note personally, such action on their part would probably

have resulted in their violating the Federal Elect ion

Canijiip,n Act , in oi of htc nt tribitt ion t, la cni (f -i palrt

of the loan ais cni c -iht ion. tllw'v r , 1', c 1(,1m 1 & Ila shc t

nrepared in connection with t.i h 1 o;a which sho)ws the Loan
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to be unsecured, also shows Mr. Connolly's net 
worth, as

evidence that the Hank intended that Mr. Co1o ly would see

to it thiAt Il, )c, w l i.tI~

(h) The chairman of the Bank authorized the loan

to the Respondent. In authorizing the loan he took into

consideration the chat acter and reputation 
of the chairman

of the Respondent, of other members of the Respondent, of

the candidate and that the candidate was 
worthy of the support

of the members of the Respondent.

(i) The interest rate on the loan was set at 7.6%

based on the rates being given the chairman 
of the Respondent

for personal loans with the Bank. Unsecured business loans,

however, were then being extended under 
the Bank's guide-

lines at 8 3/4.

(j) After the loan was made, pursuant to Bank

procedures, the details of the loan were summarized 
on a

computer print-out which was prepared 
daily. This daily

report was presented to the Financ" Conuitittee ul the Bank's

Board of Directors. The loan was Daid in full.

WHEREFORE, the respondent aqrees that:

4. The Commis;sion construes the phrase "ordinary

course of business" as set forth in 2 U.S.C. , 431 (e) (5) (G)

to require more than that the loan be made in accordance with

the applicable h-inkiri liaws and reqlul ati()s.
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5. That according to this construction, the loan

was made outside the ordinary course of business as set forth

in 2 I-S.C. § 4 31(e)(5)(G) and, as a result thereof, that

Respondent accepted a contribution to the Committee 
in

violation of 2 U.S.C. § 441b(a).

6. That: under this construction, accepta nce of the

loan by the Respondent was not a knowing and willful 
violation

of the Federal Elect ion Canpaign Act of 1971, as amended, 2

U.S.C. § 431 et seq., but was an tinintentional violation. The

Commission does not accuse Respondent of election 
fraud.

7. For the purpose of settling this controversy,

Respondent agrees that similar loans will not be accepted,

except in compl ince wit h I hose ',uidel ives set fort h in the

Commission's proposed regulations dated April 
3, lq72R, set

forth in the leder:' I Re),,i:t ry o)F April 7, 1) 78, or is thereafter

adopted.

8. The Commission on reofi tst.(; invone -i

complaint under 2 IU.S .C . § 437,(,a) ( I) concciil w, I h(

at issue herein or o)n its own mot ion may rev i ew com

with this agreement. If the Commission believes 01i;

agreement or any requirement thereof has been viola

may ins, ti-tute a civil action for relief in the Unit

P is? r ic i (', o F ,r I 1w (,,m i li rn 1) i:I i t ,I i c' I."

9. This agreement shall become effective

the date that all parties hereto have executed same

Commission has apnroved the entire agreement.

i i'iy, a

II t C cr

0i ance

iLt this

ted, it

Cd States

as of

and the

(

!
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FEDERAL ELECTION COMMISSION
1325 K STREET N.W.

WASHING TON, D.C. 20463

October 26, 1978

Jay M. Sawilowsky, Esq.
902 Georgia Railroad Bank Building
Augusta, Georgia 30902

Dear Mr. Sawilowsky:

On August 9, 1978, the Commission found that there
is probable cause to believe that the Barnard for
Congress Committee violated 2 U.S.C. § 441b and authorized
this Office to file a lawsuit.

As you know, we have refrained from filing a lawsuit
while endeavoring a final time to resolve this matter
informally with a conciliation agreement acceptable to
both your client and the Commission. Enclosed is an
agreement which, if accepted by your client, I am prepared
to recommend be approved by the Commission. Your response
should be submitted to the Commission within five days
after receipt of this notification.

If you have any questions, please contact Jay B.
Myerson at (202) 523-4178.

Sinceely,

William . Oldaker
General Counsel

Enclosure
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
MUR 218(76)

The Barnard for Congress )
Committee )

CONCILIATION AGREEMENT

This matter having been initiated by a signed, sworn,

and notarized complaint, an investigation having been

conducted, and reasonable cause to believe having been found

that the respondent, The Barnard for Congress Committee

(hereinafter "Respondent"), may have violated 2 U.S.C. § 441b(a):

Now, therefore, the respective parties herein, the

Federal Election Commission (hereinafter "the Commission"),

and Respondent, having duly entered into conciliation

pursuant to 2 U.S.C. § 437g(a)(5), do hereby agree as

follows:

1. The Federal Election Commission has jurisdiction

over the Respondent and the subject matter of this proceeding.

2. Respondent has had a reasonable opportunity

to demonstrate that no action should be taken in this matter,

pursuant to 2 U.S.C. § 437g(a)(4).

3. The pertinent facts and law in this matter

are as follows:
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(a) The Respondent was the principal campaign

committee authorized by D. Douglas Barnard, a candidate for

Congress from the Tenth Congressional District of Georgia,

in the 1976 primary and general elections;

(b) Mr. Barnard announced his candidacy in

February 1976. Campaign contributions were not coming in

very rapidly and when May arrived it became clear to the

Respondent that there would be insufficient funds with which

to enter into contracts for television, radio and newspaper

advertising for the primary election. It was determined by

the Respondent that $10,000 would have to be borrowed for

this purpose.

Cc) Mr. Barnard was then employed by the

Georgia Railroad Bank and Trust Company (hereinafter "Bank"),

as an Executive Vice President.

(d) On May 14, 1976, the Respondent borrowed

from the Bank the sum of $10,000 payable in 180 days, together

with interest thereon at the rate of 7.6% per annum. The sole

collateral of said loan was a security interest in all of

Respondent's property then left with the Bank or which might

thereafter have come into the possession of the Bank,

including any and all balances, credits, deposits and accounts

of the Respondent left with the Bank. As of May 14, 1976, the



-3-

property of the Respondent in the possession of the Bank

was $7,396.78. This amount varied from time to time. The

loan data sheet reported this as an unsecured loan.

(e) The application for the loan was made to

Mr. Charles B. Presley, Chairman of the Board of Georgia

Railroad Bank & Trust Company. No formal application was

submitted, nor was one required or generally submitted for

a loan in that amount. The request was made directly to

Mr. Presley, rather than to one of the lending officers,

because of Mr. Barnard's connection with the Bank.

(f) The loan was negotiated for the Respondent

by Donald Gratham, who was the Respondent's finance chair-

man; however, the chairman of the Respondent, Mr. Hugh

Connolly, signed the note for the Respondent.

(g) The Respondent's representative represented

that he and other members of the Committee would be

responsible for seeing that the debt would be paid. Although

Mr. Connolly and others would have been willing to endorse

the note personally, such action on their part would probably

have resulted in their violating the Federal Election

Campaign Act, in view of the attribution to them of a part

of the loan as a contribution. However, the loan data sheet

prepared in connection with the loan which shows the loan
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to be unsecured, also shows Mr. Connolly's net worth, as

evidence that the Bank intended that Mr. Connolly would see

to it that the loan was paid.

(h) The chairman of the Bank authorized the loan

to the Respondent. In authorizing the loan he took into

consideration the character and reputation of the chairman

of the Respondent, of other members of the Respondent, of

the candidate and that the candidate was worthy of the support

of the members of the Respondent.

(i) The interest rate on the loan was set at 7.6%

based on the rates being given the chairman of the Respondent

for personal loans with the Bank. Unsecured business loans,

however, were then being extended under the Bank's guide-

lines at 8 3/4.

(j) After the loan was made, pursuant to Bank

procedures, the details of the loan were summarized on a

computer print-out which was prepared daily. This daily

report was presented to the Finance Committee of the Bank's

Board of Directors.

WHEREFORE, the respondent agrees that:

4. The Commission construes the phrase "ordinary

course of business" as set forth in 2 U.S.C. §431(e) (5) (G)

to require more than that the loan be made in accordance with

the applicable banking laws and regulations.



-5-

5. That according to this construction, the loan

was made outside the ordinary course of business as set forth

in 2 U.S.C. S 431(e) (5) (G) and, as a result thereof, that

Respondent accepted a contribution to the Committee in

violation of 2 U.S.C. § 441b(a).

6. That under this construction, acceptance of the

loan by the Respondent was not a knowing and willful violation

of the Federal Election Campaign Act of 1971, as amended, 2

U.S.C. § 431 et seq.

7. For the purpose of settling this controversy,

Respondent agrees that similar loans will not be accepted

and will pay a civil penalty of $100.

8. The Commission on request of anyone filing a

complaint under 2 U.S.C. § 437g(a) (1) concerning the matters

at issue herein or on its own motion may review compliance

with this agreement. If the Commission believes that this

agreement or any requirement thereof has been violated, it

may institute a civil action for relief in the United States

District Court for the District of Columbia.

9. This agreement shall become effective as of

the date that all parties hereto have executed same and the

Commission has approved the entire agreement.
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The Barnard for Congress
Committee

BY

ITS

Federal Election Commission

BY
William C. Oldaker
General Counsel

DATE

ATTEST:

ATTEST:

M--- M-



FEDERAL ELECTION COMMISSION
1325 K STREET N.W.
WASHINGCION, D.C. 20463

October 23, 1978

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Samuel C. Wailer, Esq.
Nixon, Yaw, Wailer & Capers
1500 Georgia Railroad Bank Building
Augusta, Georgia 30902

Dear Mr. Wailer:

On August 9, 1978, the Commission found that there
is probable cause to believe that the Georgia Railroad
Bank & Trust Company violated 2 U.S.C. S 441b and
authorized this Office to file a lawsuit.

As you know, we have refrained from filing that
lawsuit while endeavoring a final time to resolve this
matter informally with a conciliation agreement ac-
ceptable to both your client and the Commission.
Enclosed is an agreement which, if accepted by your
client, I am prepared to recommend be approved by the
Commission. Your response should be submitted to the
Commission within five days after receipt of this
notification.

If you have any questions, please contact Jay B.
Myerson at (202) 523-4178.

Since eiy,

William C. Oldaker
General Counsel

Enclosure
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BEFORE THE FEDERAL ELECTION COMMISSION-

In the Matter )
) MUR 218 (76)

Georgia Railroad Bank )
and Trust Company )

CONCILIATION AGREEMENT

This matter having been initiated by a signed, sworn,

and notarized complaint, an investigation having been

conducted, and reasonable cause to believe having been

found that the respondent, Georgia Railroad Bank & Trust

Company (hereinafter "Respondent"), may have violated

2 U.S.C. S 441b(a):

Now, therefore, the respective parties herein, the

Federal Election Commission (hereinafter "the Commission"),

and Respondent, having duly entered into conciliation

c7 pursuant to 2 U.S.C. S 437g(a) (5), do hereby agree as

follows:

1. The Federal Election Commission has

jurisdiction over the Respondent and the subject matter

of this proceeding.

2. Respondent has had a reasonable opportunity

to demonstrate that no action should be taken in this

matter, pursuant to 2 U.S.C. S 437g(a) (4).
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3. The pertinent facts and law in this matter

are as follows:

(a) The Barnard for Congress Committee

(hereinafter "Borrower") was the principal campaign

committee authorized by D. Douglas Barnard, a candidate

for Congress from the Tenth Congressional District of

Georgia in the 1976 primary and general elections.

(b) Mr. Barnard announced his candidacy in

February 1976. Campaign contributions were not coming in

very rapidly and when May arrived it became clear to the

Borrower that there would be insufficient funds with

which to enter into contracts for television, radio and

newspaper advertising for the primary election. It was

determined by the Borrower that $10,000 would have to be

borrowed for this purpose.

(c) Mr. Barnard was then employed by the

Respondent as an Executive Vice President.

(d) On May 14, 1976, the Borrower borrowed

from Respondent the sum of $10,000 payable in 180 days,

together with interest thereon at the rate of 7.6% per

annum. The sole collateral of said loan was a security

interest in all property of the Borrower then left with
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the Respondent or which might thereafter have come into

Possession of the Respondent, including any and all balances,

credits, deposits and accounts of the Borrower left with

the Respondent. As of May 14, 1976, the property of the

Borrower in the possession of the Respondent was $7,396.78.

This amount varied from time to time. The loan data sheet

reported this as an unsecured loan.

(e) The application for the loan was made

to Mr. Charles B. Presley, Chairman of the Board of

Georgia Railroad Bank & Trust Company. No formal

application was sabmitted, nor was one required or generally

submitted for a loar in that amount. The request was made

directly to Mr. Presley, rather than to one of the lending

officers, because of Mr. Barnard's connection with the

Respondent.

(f) The loan was negotiated for the Borrower

by Donald Grathan, who was the Borrower's finance chair-

man; however, the chairman of the Borrower, Mr. Hugh

Connolly, signed the note for the Borrower.

(g) The Borrower's representative represented

that he and other members of the Committee would be

responsible for seeing that the debt would be paid.
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Although Mr. Connolly and others would have been willing

to endorse the note personally, such action on their

part would probably have resulted in their violating the

Federal Election Campaign Act, in view of the attribution

to them of a part of the loan as a contribution. However,

the loan data sheet prepared in connection with the loan

which shows the loan to be unsecured, also shows

Mr. Connolly's net worth, as evidence that the Respondent

intended that Mr. Connolly would see to it that the loan

was paid.

(h) The chairman of the Respondent authorized

the loan to the Borrower. In authorizing the loan he took

into consideration the character and reputation of the

chairman of the Borrower, of other members of the

Borrower, of the candidate and that the candidate was

worthy of the support of the members of the Borrower.

(i) The interest rate on the loan was set at 7.6%

based on the rates being given the chairman of the

Borrower for personal loans with the Respondent. Unsecured

business loans, however, were then being extended under

the Respondent's guidelines at 8 3/4.

(j) After the loan was made, pursuant to

Bank procedures, the details of the loan were summarized

on a computer print-out which was prepared daily. This
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daily report was presented to the Finance Committee of

the Bank's Board of Directors.

WHEREFORE, the respondent agrees that:

4. The Commission construes the phrase

"ordinary course of business" as set forth in 2 U.S.C.

S 431(e) (5) (G) to require more than that the loan be

made in accordance with the applicable banking laws and

regulations.

5. That according to this construction, the

loan was made outside the ordinary course of business as

set forth in 2 U.S.C. § 431(e) (5) (G) and, as a result

thereof, that Respondent made a contribution tc the

Committee in violation of 2 U.S.C. S 441b(a).

6. That under this construction, the negotiation

and execution of the loan by the Respondent was not a

knowing and willful violation of the Federal Election

Campaign Act of 1971, as amended, 2 U.S.C. S 431 et seq.

7. For the purpose of settling this controversy,

Respondent agrees that similar loans will not be made to

committees supporting Respondent's officers, directors,

or other insiders.
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8. The Commission on request of anyone filing

a complaint under 2 U.S.C. S 437g(a) (1) concerning the

matters at issue herein or on its own motion may review

compliance with this agreement. If the Commission believes

that this agreement or any requirement thereof has been

violated, it may institute a civil action for relief in

the United States District Court for the District of

Columbia.

9. This agreement shall become effective as

of the date that all parties hereto have executed same

and the Commission has approved the entire agreement.

ATTEST: Georgia Railroad Bank &

Trust Company

_____ _____ _____ _____BY _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

ITS __ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

ATTEST: Federal Election Commission

BY _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

William C. Oldaker
General Counsel

DATE



FEDERAL ELECTION

JAY M. SAWILPQWSKY. P.AT,-oRE,, AT,.AW 78 AUG I4 AM l: 36
002 GKORGIA RAILROAD BANK SUILDINO

AUGUSTA. GEORO A 60002

August 10, 1978

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Jay Myerson
Federal Election Commission
1325 K Street, N. W.
Washington, D. C. 20463

Re: MUR 218 (76)

N Dear Mr. Myerson:

My earlier letter today was signed and mail before our
long distance telephone conferences today. This letter will
confirm the substance of our long distance conferences
today.

1. You informed me that yesterday the Federal Election

Commission had made a determination that there was probable
cause to believe that both the bank and the Barnard for Congress
Committee had violated the law.

2. You understand that, on behalf of the Barnard for
Congress Committee, I insist upon my client's right to a
meaningful conference and that the Federal Election Commission,
pursuant to law, attempt to resolve this matter by conference,
persuasion and negotiation - in a meaningful form. This cannot
consist of telephone conferences in which I am informed of the
position of the Federal Election Commission but not of the
specific basis for that position.

3. Mr. Samuel Waller is to meet with you and Mx. Charles
Steele, who is the number two man on the Commission's legal staff.
General counsel, Mr. Oldaker, will not be present. You and Mr.
Steele have no authority to bind Federal Election Commission in
any manner whatsoever. Your only authority is to discuss the
matter and make a recommendation to general counsel, who then
will either accept or reject your recommendation. If he accepts

your recommendation, general counsel will then recommend your
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Mr. Jay Myerson
August 10, 1978
Page 2

recommendation to the Commission, who will either accept it or
reject it. In short, you and Mr. Steele have, at best, only very,
very limited authority.

4. The Barnard for Congress Committee takes the position
that the duty of Federal Election Commission, under 2 USC 437
(g), to make every endeavor to correct or prevent a violation
by "informal methods of conference, conciliation and persuasion"
must include a meaningful conference in which the information
sought in my letter to Mr. Oldaker dated June 12, 1978, is
furnished. In light of that information, there can be an
intelligent and informed discussion about the contents of a
conciliation agreement. Such a conference should be between
me and someone with authority to make recommendations to the
Commission.

Mr. Samuel Waller represents the bank only. Thus Mr.
Waller's conference with you and Mr. Steele on August 14, 1978,
does not bind my client in any way whatsoever.

Please let me hear from you.

Sincerely yours,

JAY M. SAWILOWSKY, P. C.

BY:
ay 1. Sawilowsky

JMS :s f

cc: Mr. William C. Oldaker
Mr. Paul Lovejoy
Mr. D. Hugh Connolly
Mrs. Nancy McJunkin
Mr. J. Carlisle Overstreet
Mr. Don Grantham
Mr. Samuel Waller
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Mr. Jay Myerson
Federal Election
1325 K Street, N. W.
Washington, D. C. 20463

Re: MUR 218 (76)

Dear Mr. Myerson:

TELEPHON, 7a.6653

F , , L ' FE .:L I

JAY M. SAWILOWSK'Y. P.C.
ATTORNEY AT LAW

02 GEORGIA RAILROAD ANK UILIDING i8 AUG I q AM 9 : 31
AUGUSTA. G[ORGIA 30602

August 10, 1978

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Commission 805287

'iii,'
My earlier letter today was signed and mail before our

long distance telephone conferences today. This letter will
confirm the substance of our long distance conferences
today.

1. You informed me that yesterday the Federal Election
Commission had made a determination that there was probable
cause to believe that both the bank and the Barnard for Congress
Committee had violated the law.

2. You understand that, on behalf of the Barnard for
Congress Committee, I insist upon my client's right to a
meaningful conference and that the Federal Election Commission,
pursuant to law, attempt to resolve this matter by conference,
persuasion and negotiation - in a meaningful form. This cannot
consist of telephone conferences in which I am informed of the
position of the Federal Election Commission but not of the
specific basis for that position.

3. Mr. Samuel Waller is to meet with you and Mr. Charles
Steele, who is the number two man on the Commission's legal staff.
General counsel, Mr. Oldaker, will not be present. You and Mr.
Steele have no authority to bind Federal Election Commission in
any manner whatsoever. Your only authority is to discuss the
matter and make a recommendation to general counsel, who then
will either accept or reject your recommendation. If he accents
your recommendation, general counsel will then recommend your



Mr. Jay Myerson
August 10, 1978
Page 2

recommendation to the Commission, who will either accept it or
reject it. In short, you and Mr. Steele have, at best, only very,
very limited authority.

4. The Barnard for Congress Committee takes the position
that the duty of Federal Election Commission, under 2 USC 437
(g), to make every endeavor to correct or prevent a violation
by "informal methods of conference, conciliation and persuasion"
must include a meaningful conference in which the information
sought in my letter to Mr. Oldaker dated June 12, 1978, is
furnished. In light of that information, there can be an
intelligent and informed discussion about the contents of a
conciliation agreement. Such a conference should be between
me and someone with authority to make recommendations to the
Commission.

Mr. Samuel Waller represents the bank only. Thus Mr.
Waller's conference with you and Mr. Steele on August 14, 1978,
does not bind my client in any way whatsoever.

Please let me hear from you.

Sincerely yours,

JAY M. SAWILOWSKY,

ay M. Sawilowsky

JMS sf

cc: r. William C. Oldaker
Mr. Paul Lovejoy
Mr. D. Hugh Connolly
Mrs. Nancy McJunkin
Mr. J. Carlisle Overstreet
Mr. Don Crantham
Mr. Samuel Waler
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General Counsel
Federal Election Commission
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Washington, D. C. 20463
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August 10, 1978

William C, Oldaker CERTIFIED MAIL
V eFederal Election Commission RETURN RECEIPT REQUESTED
S1325 K Street, N. W.

Washington, D. C. 20463

Mr. Paul Lovejoy
Federal Election Commission
1325 K Street, N. W.
Washington, D. C. 20463

Mr. Jay Myerson CERTIFIED MAIL
Federal Election Commission RETURN RECEIPT REQUESTED
1325 K Street, N. W.

C Washington, D. C. 20463

Re: MUR 218 (76)

Gentlemen:

Please respond to my letters to you of May 17, 1978,
May 22, 1978, June 12, 1978, July 6, 1978 and August 2,
1978.

Enclosed is a photostat of the article in the "Augusta
Chronicle" for August 10, 1978 reporting the results of the
primary last Tuesday. Please note Mrs. Hemenway's gracious
statement conceding defeat in which she gives due credit to
the newspaper and Federal Election Commission, and other
unnamed co-conspirators. For your ready reference, Mrs.
Hemenway's complaint against "the new Augusta weekly" was
that it refused to distribute her campaign literature,
enclosed in their newspaper, for free. Apparently it, and
the other two newspapers, also refused to print, for free,
her campaign literature as news articles. My last letter
to you included her last broad side before the election.

Reference to your file, and the enclosed, will show that
Mr. Barnard and the members of the Barnard for Congress



Mr. William C. Oldaker
Mr. Paul Lovejoy
Mr. Jay Myerson
August 10, 1978
Page 2

Committee have been harrassed ever since Mr. Hemenway filed
his original complaint against Mr. Barnard. They are anxious
that this harrassment, which now includes substantial expenses,
be brought to an end.

Please let me hear from you.

Sincerely,

JAY M. SAWILOWSKY,

BY:
y .Sawilowsky

JMS : sf

Enclosure

cc: Mr. D. Hugh Connolly
Mr. Don Grantham
Mr. J. Carlisle Overstreet
Mrs. Nancy McJunkin
Mr. Samuel Waller
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School board members recalled
DJLdAVL GakCh. ,l) - RstWents of Douglas County

sough to bring order to their chaotic school administration by recall-
ing four of five school board members Tuesday.

School Superintendent Eugene Sheets, whom / he board tried to
fire, but whose job was saved by a court order, sad he was "ex-
tremnely pleased with. what the votes did to me."

Sheets is the only elected county official wiho cannot be pulled out
of dfice MAWp the recall law.

I made every effot to work wfth*b oard and I believe citizew
knaw I made every dorV," Sheets aid.

0* board nmosber Idby Price survived the recall, and only by a

sRa* icalldI h dltrltyd strct vOting were board President
Zell Hatler 41-14; Efted Hood 5130; Lloyd Brown 230-78,
aid Din"' "'therijge. 2,1584U2.

*Redivera ion project debatled
CHARLESTON (Al') - The CooperRiveMRdersonproj"c~~ msltftIn i 4arlestan Harbor may not

Iw I ~ 9 l of Sout Carolina geolo-

he tU3. ArMyCorps 4f-fgbmsers, howover, q46s It believe Oe
usdvrinpojec will be iffective.

DouldVanNewebis a -olqWwno spen two years stud-
ving th' 'R1tnfi -Ob. qa corps and the State Ports Authority are

Barnard wins
10th District
by landslide

By Bryant Steele
C von'Icie Staff WritOr

With most of the votes counted,
10th District Congressman D. Douglas
Barnard Jr., who was declared an ear-
ly winner in Tuesday's primary. m n
tained the large percentage be bad
held since early in the voting over
challenger Betty Hearn Hemenway of
Eatonton.

Returnas Wednesday afternoon
showed Barnard with 38,591 votes, or
almost 72 percent, to Mrs. Hemen-
way's 15,052.

The former Augusta banker carried
Richmond County with 12,372 vote,
or almost 73 percent, to Mrs. Hemen-
way's 4,640.

* He also carried Mrs. Hemenway's
home county, Putnam, by a slim 11
vote margin, 637-26.

Columbia Countians voted for BK-
nard 2,903 times and for Mrs. Ifemsh-
way 1,461 times.

Barnard gave a prepared victory
statement Tuesday night in which he
thanked his supporters and pledged
his best efforts in the future.

Mrs. Hemenway said Wednesday
evening in a prepared statement that
Barnard's election "was due in large
measure to the refusal of the press in
the 10th District, especially the two
Augusta dailies and the new Augusta
weekly, to reveal the details of his vot-
ing record and the illegal financial ar-
rangemenats which allowed the former
banker-lobbyist to finance his first
campaign (in 1976).

Mrs. Hemenway's husband, John
D. Hemenway, recently filed suit in
U.S District Court in the District of
Columbia against Barnard and the
Federal Elections Commission and
charged the FEC has not acted expe-
ditiously in an Investigation of alleged
wrongdoing in Barnard's 1976 cam-
paign. Barnard denied any wrongdoing
after the suit was filed.

Wednesday Mrs. Hemenway said
the suit would be followed-up.

"The next development will be in
the law courts. Already one suit Is
filed against Barnard in the U.S. Dis-
trict Court of the District of Columbia
and further actions are being dis-
cussed with counsel coneneg abse
of power and conspiracy to unanip-
late the news by persons enjoined t
control the Augusta daily
newspapers," she said.

Mrs. Hemenway said "It remain
to be seen" if she will be a candidate
for the same post in 1960.
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August 10, 1978

Mr. William C. Oldaker
Federal Election Commission
1325 K Street, N. W.
Washington, D. C. 20463

M Paul Lovejoy
tJederal Election Commission
v1325 K Street, N. W.
Washington, D. C. 20463

Mr. Jay Myerson
Federal Election Commission
1325 K Street, N. W.
Washington, D. C. 20463

CERTIFIED MAIL
RETUIRN RECEIPT REQUESTED

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Re: IUR 218 (76)

Gentlemen:

Please respond to my letters to you of May 17, 1978,
May 22, 1978, June 12, 1978, July 6, 1978 and August 2,
1978.

Enclosed is a photostat of the article in the "Augusta
Chronicle" for August 10, 1978 reporting the results of the
primary last Tuesday. Please note Mrs. Hemenway's gracious
statement conceding defeat in which she gives due credit to
the newspaper and Federal Election Commission, and other
unnamed co-conspirators. For your ready reference, Mrs.
Hemenway's complaint against "the new Augusta weekly" was
that it refused to distribute her campaign literature,
enclosed in their newspaper, for free. Apparently it, and
the other two newspapers, also refused to print, for free,
her campaign literature as news articles. My last letter
to you included her last broad side before the election.

Reference to your file, and the enclosed, will show that
Mr. Barnard and the members of the Barnard for Congress

80528%
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Mr. William C. Oldaker
Mr. Palll I,)vejoy
Mr. .Jay Myer.;-on
August 10, 1978
Page 2

Committee have been harrassed ever since Mr. Hemenway 
filed

his original complaint against Mr. Barnard. They are anxious

that this harrassment, which now includes substantial 
expenses,

be brought to an end.

Please let me hear from you.

Sincerely,

JAY M. SAWILOWSKY, P.

'49.
BY:

y Sawilowsky

JMS sf

Eric I o:s ure

CC: Mr. D. Hugh Connolly
Mr. Don Grantham
Mr. J. Carlisle Overstreet
Mrs. Nancy McJunkin

Mr. Samuel Waller
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PMS FEDERAL ELECTION COMMISSION, ATTN WILLIAM C OLDAKER, RPT

DLY BY GM, DLR

1325 K ST NORTHWEST

WASHINGTON DC 20463

RE: MUR 218. STRONGLY PROTEST ANY DECISION IN MOVE MATTER AFFECTING

GEORGIA RAILROAD BANK AND TRUST COMPANY UN #*NEGCTIATIONS AS TO

POSSIBLE CONSILIATION AGREEMENT CONCLUDED;KAVE ACCEPTED IN41TATJON

ISSUED AUGUST 3 AND REISSUED AUGUST 8 TO MEET WITH FEC GENERAL

COUNSEL OLDAKER ON MONDAY AUGUST 14 TO CONSIDER TERMS OF AGREEMENT

SUBMITTED ON JULY 6 ON BEHALF OF BANK.

S C WALLER ATTORNEY FOR GEORGIA RAILROAD BANK AND TRUST CO

AUGUSTA GA (1500 GEORGIA RAILROAD BANK BLDG AUGUSTA GA 30902)
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BEFORE THE FELERAL MBC'CN COMMISSICN

In the Matter of ))
Georgia Railroad Bank and)

Trust Ocxpany ) MUR 218 (76)

Doug Barnard for Congress)
Committee

CE=RIFICATICN

I, Marjorie W. Emmons, Secretary to the Federal Election

Ccmmission, do hereby certify that on August 9, 1978, the

Ccmmission determined by a vote of 4-0 to adopt the recommendation

of the General Counsel to take the following actions in the

above-captioned matter:

1. Find probable cause to believe that the Georgia
Railroad Bank and Trust Ccnpany violated 2 U.S.C
S441b.

- 2. Find probable cause to believe that the Doug Barnard for
Congress Cawmittee violated 2 U.S.C. S441bo

" 3. Authorize the Office of the General Counsel to filea lawsuit against the respondents.

Voting for this determination were Comissioners Aikens, Harris,

Springer and Stae ler. Commissioners Thomson and Tiernan were not

present at the time of the vote.

A /7r

Date Marjorie W. Emmons
Secretary to the Commission



* BXECUTIVE SESSION
August 9, 1978

BEFORE THE FEDERAL ELECTION COMMISSION

In the Hatter of)

Georgia Railroad Bank and ) MUR 218 (76)
Trust Company)

Doug Barnard for Congress )
Committee

General Counsel'Is Report

I. Background

On October 19, 1977, the Commission found reasonable cause

to believe that the Georgia Railroad Bank and Trust Company ("the

Bank") violated 2 U.S.C. S 441b in making a $10,000 unsecured

loan to the Doug Barnard for Congress Committee ("the Committee").

On March 15, 1978, the Commission found reasonable cause to be-

lieve that the Committee violated 2 U.S.C. S44lb in accepting the

loan from the Bank. Conciliation agreements prepared by this

office were sent to both respondents.

II. Conciliation

This office has been in communication with Samuel C. Waller,

counsel to the Bank, and Jay M. Sawilowsky, attorney for the Com-

mittee, regarding the conciliation of this matter. During this

conciliation period alternative agreements were received by the

Commission from counsel for the Committee on June 20, 1978, and

from counsel for the Bank on July 7, 1978. Attachments I and

II respectively. In addition to the alternative agreements submit-

ted by respondents, this office and counsel for both the Bank

and the Committee have engaged in numerous telephone conversations

and written exchanges regarding the conciliation of this matter,
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including the submission of supplemental documents by the Commit-

tee. i/All supplemental documents and communications from respond-

ents have been reviewed by this office but have not altered our

perception of this matter.

It is our belief that neither the alternative agreement submit-

ted by the Committee nor the agreement proposed by the Bank is

acceptable. We feel that a reasonable conciliation of this matter

must include an agreement with respondents which contains an

admission of violation and some civil penalty. Despite repeated

discussions on these issues we have been unable to persuade the

Bank or the Committee to accept these provisions as elements of a

conciliation agreement to be entered into by respondents and the

Commission.

We believe that the various communications with counsel for

the respondents and the length of time during which this office

has attempted to conciliate this matter more than satisfies the

statutory conciliation requirement. In light of the apparent

reluctance of both respondents to accept certain provisions as

part of a conciliation agreement which we believe to be funda-

mental to a reasonable resolution of this case, it is the recom-

mendation of the Office of General Counsel that the Commission

find probable cause to believe that the Georgia Railroad Bank and

Trust Company and the Doug Barnard for Congress Committee viola-

ted 2 U.S.C. S 441b in connection with the loan from the Bank to

the Committee.

1/ Attachment III consists of copies of written communications
from respondents.
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III. Recommendation

1) Find probable cause to believe that the Georgia Railroad

Bank and Trust Company violated 2 U.S.C. S 441b.

2) Find probable cause to believe that the Doug Barnard for

Congress Committee violated 2 U.S.C. S 441b.

3) Authorize the Office of General Counsel to file a lawsuit

against the respondents.

Date W

Date Willim. Oldaker



BEFORE THE FEDERAL ELECTION COMMISSION

In the matter of )

The Barnard for Congress ) MUR 218(76)

Committee )

CONCILIATION AGREEMENT

This matter having been initiated by a signed, sworn,

and notarized complaint, an investigation having been conducted,

and reason to believe having been found that the Barnard for

Congress Committee (hereinafter "Respondent") violated 2 U.S.C.

§441b(a).

Now, therefQre, the respective parties have in the

Federal Election Commission and Respondent, having duly entered

into conciliation pursuant to 2 U.S.C. §437g(a)(5), do hereby

agree as follows:

1. The Federal Election Commission has jurisdiction

over the respondent and the subject matter of this proceeding.

2. Respondent has had a reasonable opportunity to

demonstrate that no action should be taken in this matter pur-

suant to 2 U.S.C. § 437g(a)(4).

3. The pertinent facts and law in this matter are as

follows:

(a) Respondent was the principal campaign committee

authorized by D. Douglas Barnard, a candidate for Congress from

the Tenth Congressional District of Georgia in the 1976 primary

and general elections.

(b) On May 14, 1976 respondent borrowed from the

Georgia Railroad Bank & Trust Company the sum of $10,000.00 payable

in 180 days, together with interest thereon at the rate of 7.6%

per annum. This loan was secured, by the express terms of the

promissory note of the respondent to said bank, by the respondent's

checking account in said bank. On May 14, 1976, the respondent had



on deposit with that bank, exclusive of the aforesaid loan,

$7,396.78, securing the loan, leaving $2,603.22 unsecured.

(c) The promissory note expressly provided that

the bank was to have a security interest, securing the aforesaid

loan, on the respondent's checking account. The promissory

note further provided that at any time the bank should feel

insecure for any reason whatsoever, the bank could, without

demand or notice, declare the debt due and exercise its rights

and remedies under its contract and the Uniform Commercial Code

in effect in Georgia. Under Georgia Code §§ 109A-9-201, 203, 204

and 302, the bank had a perfected security interest in the

respondent's checking account in favor of the bank. Under Georgia

Code § 109A-1-208, the provision for acceleration of the debt,

in the event that the bank-should feel insecure for any reason

whatsoever, is lawful and enforceable provided the bank acts in

good faith, and the burden of establishing lack of good faith

is on the party against whom the power has been exercised.

Reference to the resp-ondent's records of its checking account

shows that, from May 14, 1976 until December 31, 1976, the bank

was secured at all times and at times the bank was 100%~ secured

and at other times the bank was secured in excess of 100%.

(d) Mr. D. Douglas Barnard was employed at the

Georgia Railroad Bank & Trust Company as an Executive Vice

President at the time the loan was made.

(e) The loan was negotiated and executed on behalf

of respondent by its Chairman, Mr. D. Hugh Connolly.

(f) The loan was authorized by Mr. Charles B.

Presley, Chairman of the Board of the Georgia Railroad Bank &

Trust Company.

(g) Prior to May 14, 1976 D. Hugh Connolly had

made a number of loans for himself personally from the said bank,

which loans carried interest at rates of 711, 7k% and 712l' per annum.

-2-



(h) On May 14, 1976 there were no regulations

of the Federal Election Commission defining "ordinary course

of business."

(i) On April 3, 1978 the Federal Election

Commission submitted its request, set .forth in the Federal

Register of April 7, 1978, for comments for the purpose of

proposing certain new regulations, including a specific pro-

posal defining "ordinary course of business" under 2 U.S.C.

431(e)(5)(G) and 2 U.S.C. 431(f)(4)(K). The proposed definition

of "ordinary course of business" contains seven standards.

(j) The respondent has submitted evidence that

on May 14, 1976 the bank took into consideration, in making the

loan, the impeccable character and reputation of D. Hugh

Connolly and the other members of the Committee and that it

is standard bank practice to consider the character of the borrower

as among the most important things taken into consideration. The

respondent further furnished evidence that since the loan was

made, there have been two bank examinations by state and federal

regulatory authorities and that the bank's loan portfolio is

examined annually by the bank's independent auditors; neither

the state and federal bank examiners nor the bank's independent

auditors have ever criticized or taken exception to this loan.

The respondent further submitted evidence that the Georgia

Department of Banking & Finance, by letter dated May 5, 1978,

gave its opinion that this loan was made in conformity with the

Financial Institutions Code of Georgia (codified as Title 41A of

the Code of Georgia) and appears to have been made in the ordinary

course of business,

4. The iederal Election Commission takes the position

that this loan was made outside the ordinary course of business

as set forth in 2 U.S.C. §431(e) (5) (G) and therefore it constituted

a contribution to respondent in violation of 2 U.S.C. §441(b)(a).

-3-



The respondent takes the position that the loan was made in

the ordinary course of business as set forth in 2 U.S.C. §431(e)

(5)(G) and therefore did not constitute a contribution to

respondent in violation of 2 U.S.C. §441b(a). The Federal

Election Commission and the respondent have a sharp disagreement

regarding the definition of the term "in the ordinary course of

business" as used in the aforesaid Code Sections as applied to

the facts in this case.

5. It appears that at worst the respondent may he -7'e

committed an inadvertent, accidental, unknowing technical error

in making this loan in an obscure and ambiguous situation,

created in part by the absence of any regulations of the Federal

Election Commission defining the term "in the ordinary course of

business."

6. The negotiation and execution of the aforesaid

loan by respondent was not made in a knowing and willful attempt

to violate any provision of the Federal Election Campaign Act

of 1971, as amended, 2 U.S.C. §431 et seq. By the execution

of this Conciliation Agreement, the respondent does not admit

any violation of 2 US.C. §431 et seq., and expressly denies

any violation, and states that it had no knowledge of or intent

to commit any violation or offense under 2 U.S.C. §431 et seq.,

and enters into this Conciliation Agreement for the sole purpose

of resolving this dispute pursuant to the provisions of 2 U.S.C.

§437g.

7. Hereafter the respondent will not make any loan

except in compliance with the regulations of the Federal Election

Commission set forth in its proposed regulation dated April 3,

1978, set forth in the Federal Register of April 7, 1978, or as

-4-
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compliance with this agreement. If the Federal Election

Commission believes that this agreement or any requirement

thereof has been violated, it may institute a civil action

for relief in the United States District Court for the Southern

District of Georgia in accordance with 2 U.S.C. §437g(a)(7).

9. This agreement shall become effective as of the

date that all parties hereto have executed same and the Federal

Election Commission has approved the entire agreement.

ATTEST:

ATTEST:

BARNARD FOR CONGRESS COMITTEE

B -D. 'Hugh Connolly

Its Chairman

Date l"- /q' 7,

FEDERAL ELECTION COMMISSION

William C. Oldaker

General Counsel

Date

-5-



DRAFT

BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of)

Georgia Railroad Bank) MUR 218 (76)
& Trust Company)

CONCILIATION AGREEMENT

This matter having been initiated by a signed, sworn and

notarized complaint, an investigation having been conducted, and

reasonable cause to believe having been found that the respondent,

Georgia Railroad Bank & Trust Company (hereinafter "Respondent"),

m~ay have violated 2 U.S.C. S44lb(a):

Now, therefore, the respective parties herein, the Federal

Election Commission (hereinafter "the Commission") and Respondent,

having duly entered into conciliation pursuant to 2 U.S.C. S437g

(a) (5), do hereby agree as follows:

1. Commission has jurisdiction over the Respondent and

the subject matter of this proceeding.

2. Respondent has had a reasonable opportunity to demon-

strate that no action should be taken in this matter, pursuant to

2 U. S.-C. S4 37g (a) (4) .

3. The pertinent facts and law in this matter are as

follows:

(a) The Barnard for Congress Committee (hereinafter

"Borrower") was the principal campaign committee authorized by

D. Douglas Barnard, a candidate for Congress from the Tenth

Congressional District of Georgia in the 1976 primary and general

elections;

(b) On May 14, 1976, the Borrower borrowed from

Respondent the sum of $10,000 payable in 180 days, together with

interest thereon at the rate of 7.6% per annum. The sole colla-



(c) Mr. D. Douglas Barnard was employed by Respondent

as an Executive Vice President at the time the loan was made;

(d) The loan was negotiated on behalf of Borrower by

its Chairman, D. Hugh Connolly, who executed a promissory note

evidencing the said loan, as follows: "Doug Barnard for Congress,

by: D. Hugh Connolly;"

(e) The loan was authorized by Charles B. Presley,

Chairman of the Board of Respondept, after satisfying himself

that the risk of nonrepayment of the loan by Borrower was

"minimal" based on his knowledge of Messers. Connolly and

Barnard, and the other members of the committee whose reputations

were impecable and who assured him that the loan would be

repaid.

4. The Commission contends that the loan was made outside

the ordinary course of business as set forth in 2 U.S.C.

S431(e) (5) (g) and, as a result thereof, that Respondent made

a contribution to Borrower in violation of 2 U.S.C. S441b(a).

5. Respondent contends that the loan was made in the

ordinary course of business and therefore was not in violation

of 2 U.S.C. §44lb(a).

6. The negotiation and execution of the loan by

Respondent was not made in a knowing and willfull attempt to

violate any provision of the Federal Election Campaign Act

of 1971, as amended, 2 U.S.C. S431 et seq.

7. For the purpose of settling this controversy,

Respondent represents that similar loans will not be made by it

to political committees without adequate security therefor, and

that to avoid litigation in the matter at hand hereby accepts

an admonition from the Commission that such conduct may have

constituted a violation of 2 U.S.C. S441b(a).

8. The Commission on request of anyone filing a complaint

under 2 U.S.C. §437g(a) (1) concerning the matters at issue here-

in or on its own motion may review compliance with this agreement.

If the Commission believes that this agreement or any requirement

thereof has been violated, it may institute a civil action for

relief in the United States District Court for the District of

-2-
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Columbia, 2 U.S.C. S437g(a) (7).

9. This agreement shall become effective as of the date

that all parties hereto have executed same and the Commission

has approved the entire agreement.

ATTEST: GEORGIA RAILROAD BANK &
TRUST COMPANY

By

Its

ATTEST: FEDERAL ELECTION COMMISSION

William C. Oldaker
General Counsel

Date



FEDERAL ELECTION CO AISSION

In Re: Doug Barnard for Congress

Election Committee, MUR 218(76)

Personally appeared before me, the undersigned

officer authorized by law to administer oaths, CHARLES B.

PRESLEY, who being first duly sworn deposes and says on oath

as follows:

1. That he is Chairman of the Board of the Georgia

Railroad Bank & Trust Comiany.

2. That in authorizing the loan to the above

Committee on May 14, 1976, the deponent took into consideration

the impeccable character and reputation of D. Hugh Connolly,

Chairman of the Doug Barnard for Congress Committee, and the

other members of the Committee; and further that D. Douglas

Barnard, Jr. was well known and enjoyed an impeccable reputation

and was worthy of the support of Mr. Connolly and the other

members of that Committee.

3. In making loans, many things are taken into

consideration, The -character of the borrower is among the

most important. Please refer to the attached reference

material.

4. That the interest on the loan was set at 7

per annum because Mr. D. Hugh Connolly, Chairman of the Committee,

who was making arrangements about the loan, had been making

personal loans with the bank with interest at 7 4 per annum

or less.

5. Since this loan was made, there have been two

bank examinations by State and Federal regulatory authorities.

In addition, the bank's loan portfolio is examined annually by

the bank's independent auditors, Touche Ross & Company. fleither

the State and Federal bank examiners nor the bank's independent

auditors have ever classified (criticized or taken exception to)

I



this loan. In this connection, both the State and Federal

bank examiners and the independent auditors search for loans

in violation of State or Federal banking laws or which

represent more than the average credit risk, and report

such loans in a special section of their reports reserved

for that purDose. Again, this loan has never been classified

(criticized or exception taken thereto) by the bank examiners

or the independent auditors. Attached is the letter of the

Georgia Department of Banking & Finance, dated '!ay 5, 1978,

which shows that this loan was made in conformity with the

Financial Institutions.Code of Georgia (codified as Title 41A

of the Code of Georgia) and anpears to have been made in the

ordinary course of business.

SACILAES B%.PRESLEY

Sworn to and subscribed before me

this A day of May, 1978.

NotaxI2 Publit), Richmond County, Ga.
Notary ubic, hchm' n'r, (orgj

My Commission Expires ;uiy 6, 81 -'

U



FEDERAL ELECTION COMMISSION

In Re: Doug Barnard for Congress

Election Committee, MUR 218(76)

Personally appeared before me, the undersigned

officer authorized by law to administer oaths, SARAH B. DeLOACHE,

who being first duly sworn deposes and says on oath as follows:

1. She is a Vice-President of the Georgia Railroad

Bank & Trust Company and is Manager of the Credit Department of

said bank.

2. That attached hereto as Exhibit A, and incorporated

herein by reference thereto, is a copy of a report prepared from

said bank's records showing new and renewed loans for-May 1976.

The total number of new loans during that period was 307 and the

total number of loans renewed was 502. The total number of all

such loans which were made with interest at the rate of 7k7% or

under was 73, of which 36 were made on a secured basis and 37

on an unsecured basis,

3. That the records of the bank show that D, Hugh

Connolly had the foilowing personal loans with the Georgia Railroad

Bank & Trust Company, open on the following dates, for the following

amounts, with the following interest, and due on the dates

indicated:

DATE OF LOAN AMOUNT OF LOAN INTEREST RATE DUE DATE

3/21/74 $17,000.00 8%. 3/21/75

As of May 1976 Renewed for At 77. 12/16/76
$12,000.00

12/23/74 $ 4,950.00 8% 3/24/75

As of May 1976 Renewed for At 7k7% 3/22/76
$ 4,950.00

'3/25/ C 76r-$04,950.00An 7016/2)1/"76A



6/3/76 $ 4,000.00 7% 9/1/76

Loan of Hugh Connolly and 0. P. Hollis:

5/3/74 $ 993.75 8% Monthly at
$65.65 per mo.

SARAH B. DeLOACHE

Sworn to and subscribed before me

this 2. day of May, 1978

Rhiry ublt, Richmond ounty, a



FEDERAL ELECTION COMY1ISSION

In re: Doug Barnard for Congress

Election Committee, MUR 218(76)

Personally appeared before me, the undersigned officer

authorized by law to administer oaths,*NANCY J. McJUNKIN, who

being first duly sworn deposes and says on oath as follows:

1. That she was and is Treasurer of the Doug

Barnard for Congress Election Committee.

2. That attached hereto are true and correct copies

of the bank statements of the checking accounts of said Committee

at the Georgia Railroad Bank and Trust Company for 1976.

3. That on May 14, 1976, the date of the note in

question, the said Committee had a balance in its checking

account of $7,396.78. That the loan proceeds of $10,000.00

were not deposited into said checking account until May 17,

1976, three days after the date of the note.

w e'e'.-a_.4_
NANCY Q. McJUNKI7;;'-

Sworn to and subscribed before me

this jj7 day of May, 1978. ,

N ar PuBlic, Richond



E. D. "JACK" DUNN
COMMISSIONLR

Peplrtmettt of Pangtb Ak Klite.

$uite 64LT

Akilanta, 46taria 30303 ROBERT M. MOLER
0gPU"Y COMMISSIONER

May 5, 1978

Mr. Samuel C. Wailer
Attorney
Nixon, Yow, Wailer & Capers
1500 Georgia Railroad Bank Building
Augusta, Georgia 30902

Dear Mr. Waller:

As per your request the DeIartment has caused to be performed a review of acertain loan originating May 14, 1976 in the original amount of $10,000 tothe Doug Barnard for Congress Committee. The loan was made to the committee
by the Georgia Railroad Bank & Trust Company, Augusta, Georgia. After review-ing the loan and all supporting documents it is the opinion of the examinerthat the loan was made in conformity with the Financial Institutions Code ofGeorgia and appears to have been made in the ordinary course of business.Further, all terms in conditions of the loan were met by the borrower as con-
tracted.

Yours very truly,

Robert M. Moler, CFE
Deputy Commissioner

RMM: kcd

?~. - -

4
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FCRt VALUE RECIVETD. mTHEUDERMIG%'tD. er ro ~d 'jtroT-1 F !fO Tj)PA) A &%4%O 9Jh%%W wM&a&~ew )we

(hereinafter C,'l!ed the Bank") the prino ,:l e = ci S ) o )

Ten thousand and n*00 ------- - - -- --- - -- DOLLARS

(hereinafter shown in -he Stateonln c 7.ja-:i. et fotrh imnedately preceding he atte,*cn c!Cuse A Financed") at a ny bking house of t.e Da.

Augutao. Gec:g~a. o; ot such oher p:. os Ce 3.' -ay riencse and notity rc ., er ereeI. o ;O'. ,,i- .e FINANCE C-AR1 -hereno ter shown I. seo

Statemen; of Transac':on- I.payo e .n C*r- with he moth- ,.hecked beow,

"- 180 days ,t.,date. (11/ 10/76)

o In _ _ coacutv'u tMOrT IlPCmeIw.l ein the amsa ad 6 @he aet pvm'lm t be due

, .injthere d al pa"ymets to be due on the sm dy, of each ceecelte --..--- oIth Ih6ee60 e wh theo " 0ad

payment betng the .mpAd bakl=c. except taw: I.ALLcO!I) (bfegal) paymeat(s) 8 due a6-_m sad

o 0o _----- coflS4CUve (,-o*ihy) payme a. each in the mevnt of S pus b Wmel as tOe oeublm

tn Iadebtodneee at the rate of - * per maum. the Onet payment to be due md the remiag pralmy f to be due

On the eame day eo e.ac Coscutive month(s) toese 1with the ftm payrmeibeing the uepaid balance. Oee.p mfo. LOOIII (hevulm)

porymests) @of.- 3 ---- due as -sIad

oOthero
The finance cherge qppi~es from. date of note

and all costs of collection, including 15:1 attorney's fees if collected by law or through an attorney a( law. If this Note Is not paid at

maturity, whether said maturity sltall be according to its terms or by the acceleration thereof under the powers hereinafter set forth, the

unpaid balance of the indebtedness (hereinafter shown In the said "Statement of Transaction" as "Amount Financed") shall bear interest

from date of such maturity at the rate of 8% per annum until paid. Whenever any payment Is not paid when due, the Borrower wit

pay (at the option of the Bank in lieu of additional interest on such delinquent payment) a late charge of 5€ ohr each dollar of the

payment In default (not to exceed S5.00) and the Bank may, at its option, declare the Note to be Immediately due and payable. Bor-

rower waives demand, presentment, notice of dishonor and protest. Should this Note be paid In full before maturity a part-al refund of

the FlNANCE CHARGE (hereinafter shown in the said "Statement of Transaction"t will be made, computed by the proportion which the

total of remaining unpaid balances bears to the original total of all unpaid balances, known as the "Sum of the Digits" refund method,

or if checked here LC based on the actuarial method of computation, as such term is used by the Bank in its normal banking procedures,

after frst deducting a maximum of S15 acquisition cost from the FINANCE CHARGE. A Balloon Payment, which shall be a payment

that is more than twice the amount of any otherwise regularly scheduled equal payment, may be refinanced only upon such terms and

conditions as the then parties to this Note may agree as of Its due date.

Tore thoeo pa ment o the debtedness evidenced by th "Noe. any ea tusse o rseMb horee. andany and odl la Unbl dee W w bi a lli stse" aw

tnget. naw eolisng Of hereafter i at.sq. of the saorower to the Sak and al expens ,and co I-t. toda the collectos o s ad bnm sand jb. Weenl d M&

notfct of2 the eecurty Intert cewted hereby 0a1 hereatttr called "'Oblt'oc s') the orrtowo hereby psdgse. ¢ama..coaveys. am s smad dpel the e

pmopety as €oeateral. with the Intent of g"azdzn to the lank a security,tereos therein a=6d eocir , tile theseL

Including all Interest thereon. doid . a.id s ' "on or other riebts which 
r o

tris. in cecnecdon with any proost herob:bovoe s 'bto. .l of w d 11 ,

hereaher cclte 'Collateral". Borowe.re h.:shy wn-tthat 2ole and lawful ovruetshlp In lee s.ple of Colateraliin the Dorowet withW peesd " 1 8mly In
transfer. canly ad .enumbr. 

"I._ .

As additional CoUa:oraL Uorrower ,luhei girte to 'he Bank a security interest I all properyT at ho Borrower loft with the lankt rew"dnow is.a my he".

after come Into. possession of the Bank. and 1M z ad ol l bldrices. credits. deposits and cc:.t of the Borrower with the Bank., wheth6ee a, toeambe eesad. w

cial. Individual. tt. or held as a teniot I= an -. ad in cny anid all draft., checks or other I:e=s dpo s ted with te ank by the, S4mvwee foreeedelL wih&AIuI

thority to charge at any time without not:* or dO -- .y and ia credits due Borrower repree.d b y or resulting fom any of the above qamalma aTobUiemea
cured hereb-y, whether Mah,.red of not. "1";e.S. OOa 0f .  

=

If mor, t han one p'.:stn shz :' '- . : --, :er-n' B,':ro'oer" as usd j ## ".- :. s s:t s _- ,=sNo*e.an .o ch of"me a o all be dI

and severotly obliga'ed ere.-enr ._ :-. :-.e ci us d herein shca .:l .,e .oy'-- :ie: e."::r ee or oo! sfere4. this Nte. mrany other ho~der ha t

ccarse who i in pc3ses..n : .. - - :-!".5' - : 5, s , a!t the tim e pay b. ,. . -.

INSURANCE

PROPERTY INSURANCE, It written in connection with tts loan, may be

obtnied by Borrower through any person of his chie. subject only to

the BS- k's right to re!use 3ny insurer oered by.l'c Borrower, for rea-
s1da1 ' ause. Such insurance cannot beo ed fv).n or through te

Bank. e ot g

CREDIT LIF AND DISABL'TY INSURAXCE is not required to obtain

this loan. No charge is made for cred(dinsurance and no credit insur-

ance is provided niess L'o Borrower s~gns the appropri3te statement

below:

(a) Tho co foer4editLiie and iabi',ty Insurance will be

................... :..... or "e term o' *,1.redit.

(b) The cost, for Credit"' te insurance alons wil.: be

----. - fr ne term c; thq credit.

Co I d' slie Credit Life Insjranc3orn!y

I I desire Credit Life and Di3at,. i'y ;nsura'O.-

1I 1 l00 .NT declre Crai, L'e cr Eis3biy ;n!,' ;rce..

AT. ... FP.

... .f .... ... ....... . ... ; - .. 2 ) .M 0P J 3 Zi

STATEMENT OF TRANSACT=O
1. Amount of Loan

2. Other Charges Included In the
Ar-no,,,t tf Credit Exgended; : .

Credit Life Insurance S

Disabiity nsurance

Property Insurance I.

3.. AMOUNT FINANCED (I and 21

4. FINANCE CHARGECorsis';ng of
Interest

Loamn Sermce Fee

S. ANNUAL PERCENTAGE RATE
6. TOTAL OF PAYIENTS

(3 and 14)

1 j0s 000.00

$ 10 000.00

375.00S-

S10, 375. 00

TME SAME B-N INCOR-

IN dT'iSSWHREO. tsE2 > .r .- ~'c~ 'i~s A" rtnfi 3tand hSO.)i ACkr.::w'.dGe5 rac&at of a completed copy hereo.

c/o Sherman and Hemstreet 722-8334
.. ............. ... ................ . . .ome.. Ph.. . .......

G39 Broad S freet ....r......
............ (G we Lo ion If . O Box r ,C "O o,

Aiv~sta.Geora .ivl ~-~s'e

Signature (Sign name In Ink. Do Not Print)
Doug PBarnard fpr Congress

D. Hugh Connolly-

A 3

- ii glL .........

i



ADDITIONAL PROVISIONS

Tsred fort. l,.o.,-. , or orr r a ny oer reason s$hall nnl ce the r;ht Of the 5=-k torthCo sort't, faan'? oher obhoo.

tos. It any of the olateral Is reoeaed . '. 3cMOW". 'or-wer agrees to executo whatever dcuients we required o contimm de-3an ecurtty

The an" shoU have no : o the 
a, atote proco of the Colel. or o ay ncm tron. 0? as to the preva c ayriht@pertaining thereo

d ..o0ll a tr p r te tinrfah e 
r el e a s e d 

f f n y to.=

beyond th e sole Cu s od y th e reof- 

.(c

In oddttontto all c+er -' "s ssess. ty itt he Bank. Iem, tie to t=e. wh!ther before or aeany f .-he Oblgations shal b= d and payable, ay (a)

transfer all or any part Cf lth.e C:'e n= o 5f the Bank of its 
"ominsonwth orowithout d.closllr h r ich C4C'erciste wuhec t ,isthem .security r WW

securf It erest h~ret~rende ' b) ncf'±f '.re s ob'91 li:ated =t of t fhe Collatercel to mcks, pe y'e to the Bank of oany aounstdue to due theteUnder.c)

enforce colletio cn y of '-' *e!ZC: 3, I ' g _: _-3nct'--w or otherwise and vurTender. reoec' v-exchange c'! or any Pat theeoi. omvm ioiendthe :matur-

ty on or re w fro- , ....to t=0 - r ''f :o (whoe'--.e r not longer t ,athe orl naJ leM -1 th. e l l - y- nyted r ev d ierebr (d) tke cc-rzokof

and retain any prooo'es of .e .ztral: ai e) exercise s-.ch add~tional rtghM and powers,.if ,r e cta suyf c A anohObhoa.

lione, as may be prov'ded in any .i'" :e n a d . - to this Note.

It at anly time the Collaterc.. ,-r O?7Cs.s wh-Aoew- sl
h all be or become "-satislocory to theBak. Borower wil inmealawi Lzmi other Coliotemi a

make such parymnt on CCCOr. 'r tsw be s--s cby to .a Bank and In 4he event of failure so to do. cr f 1he Borrower kiou::d tfo (as deftned in the

Uniform Commercial Code In ee- at tha - in Georgiac. r a pestion ln b a-anupt"y be filed bry or against Borrower. or a er bV e Is Afor C pay prto he

poerty or assets of Borrower .ere sb--o e -n assig nt by the Borrower !or the benefit f ef _ ,=o r Cr? if any ,ud-ment be ee d osi the Bo ow=er. e if

Bo,,-roer fhall lul to meet ci -- l'oss_ m y -e- i '- liabilty tleeto the Bana. or tif ota n Y _o rrept n c0o f Borrower p n to tei s s a f credit.

(whether as evidenced by this Nte of r wlet )t prove u ..e or misleading. if Borrower shall .i to pay when due mypr c- fe.ie ny -a.e sm,, policy hld

aS Collatertal herefo,orf -, .Brrer shall'die be!re pay.nt of this Note. -or if th Bank shall feel insecurefrNN y i. haftow'W.(11 and * allof the Obbow

tiorts may. at the option of the Ba-k. and w--tc-t demand or -tice -of any kid, be declariod, e and- twuPoeshall b-- .rn cad pyable. and (2) -- e Dank

S eirem 

edee aualable to the Bank 

lder 

the Uniform C z==erdal Code in e f at that time in Geor 9a

mayf exercie... uh -time. -- " d b 
, 

m ort=. =y1-. ghtrg and - .- 0

or otherwise availabley, 
othe Bark.oincluding ncee cavilaL-o undeortdrittentr i r mle (in o.tiot to thies No te) retng 0 to any yof A CblbW eo atrany eimt

therefor. If any notilladeon of wotoded d .s.slca .of a .y...he Co..aletal is required by law. son 0*-t w1ctishall be deemd dremascY nd pTer Iv f ifMadl

ed at least Jive days before such d sitl io. ;casCve prepced. addressed to the Borrower, either at the addrsshown below. or at any one-r o a t of The B=oawa

pearing on the recordbs of the Bn-- .Ay -proceeds' aistngfre m ,M spoe l in of Collatealo may be opplied y the Sank to the paycme nt of - oin s Wlkthe

Collateral. Including reasonable e,.,eys feet.mdlegal xpeaus. and any bakac of such proceeds tna be pplied by the BanktWa"rd ee pae4t of M 941.

tio n niIn such order of . p.ler-O15. ax +e .ark o y 3 o .m time to time elect No delay or fciho e oan the pa o
t  
otheBank iaut4e " ofa cem aedy u'i

operate as a waiver there*of. and no single or partol esercas by the Bank of any right or remedy shall prcxs otafther sm aie heeo.at dth ee ns o. an

The Bank shall be under no u-.iy to ex.e any of the rights or --.edlee given by this Notetr rbylaw and no party to deNioe H be di beta om owe

gallons or undertakon7s hereunde a) should t he 3n1k reloor agree ot to sue any person 02=1i whomaaParty bas. to the knowlede *teank. a right o4

course or (b) should the Bank C.eeto suspend .he right to enforc e "collection of tWisNoW te or Ba WIN intee " teCcalaetal agpuss..0&v ofthswdb-

The Borrower hereby for h!=le and fantL? waives HWeeteed and all other seaspflotisuoder thes laws of Georgia ca of all ither I almd ie UslVMW e

in the Collateral as o'ainst the paoyront of :hos .Note of a"y renewals thereof a=d assignis and oory to the 3ank said Hetaseead eepaamof oilpsepesly tha y

be set apart thereunder. to caseof bankru-p=O'. Borrower cmthorizes and directs the Trusteie to do".ver to the Dank a runtMI of sdtyor sms, yCkilod

as exempt to apply to the payment of such Cb*_.4ctoU5a nd thBank is appointed attorney It oci-- for Borower to clats. my and an 2=00"inempoee iwe

by law.

-GUARANTY OF PAYMENT

FOR VALUE RECEIVED. the unde:signed (ointly and severally if more than one) hereby unconditionally i s.zaates) the payment of the

indebtedness evidenced by the with.- note when due, whether by acceleration or otherwise, and all expenses(intediUn ttorey's fees)

incurred in the collection thereof. an! t the enforcemnt of rights under any security therefor, and hereby waive(sl ;cesmezt, demand, notice

of dishonor, protest aend .ll other nonces whatever, and waive(s) notice of any sale of any collateral.sand consents) d"m ay ad all plopedty

which is now or may be hereafter he'.l as collateral security for said indebtedness way be exchanged of release 0t uotM.adeed a: tay time.

and from time to time, or the time of ;ay=ent of said-note or any of the iodebtedness evidneced thereby may be extecded ia wbole ot in pan and

without limit as to the n .aber of such extensions or the periods thereof and without notice to or futher assent f-. the uedesiased wbo will

remain liable under this Sg.a:5 tty otwo-hstanding any such charges, releases, srteadets or ¢entions.

Nothing except payment to the holier of the said note of the full amount of the indebtedness evidenced the re in cash shall release the

undersigned or any of them irom liabili.Y under this gua ry.

Given under the hand aa! sel of each of the undersisne
, , 
this 

__day of

(L. S.)

Addzess ans

- --- !C- +41Z
cr 0 -

• ! 7 i 
;0

-imp
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May 16, 1978

Paul Lovejoy, Esq.
Office of General Counsel
Federal Election Commission
1325 K Street N.W.
Washington, DC 20463

Re: MUR 218 (76)

Dear Mr. Lovejoy:

I refer you to my letters to Mr. Oldaker of April 3,
1978 and of April 20, 1978 in connection with the above matter,
and enclose herewith a letter from the Deputy Commissioner of
Banking & Finance of the State of Georgia. He sets forth there-
in the opinion of the Department of Banking & Finance that the
loan in question, which is the subject matter of your investi-
gation, was made in conformity with the Financial Institutions
Code of Georgia and further that it was made in the ordinary
course of business.

The sole issue to be resolved in this matter, accord-
ing to our understanding, which is confirmed in Mr. Oldaker's
letter to me of March 28, 1978, is whether or not the said loan
was made in "the ordinary course of business" as set forth in
2 U.S.C. S431(e)(5)(G). This subsection and one set forth there-
after [S431(f) (4) (K)] exclude from the definitions of "contribu-
tion" and "expenditure" "a loan of money by a national or state
bank made in accordance with applicable banking laws and regula-
tions and in the ordinary course of business..."

In S441(b) the Act provides that it is unlawful for
certain entities, including "any corporation whatever" to make
a contribution or expenditure in connection with any election
at which a Representative in Congress is to be voted for, etc.
Although the terms "contribution" and "expenditure" had been
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previously defined in the Act as excluding a loan made by a bank
in the ordinary course of business, this section emphasizes that
fact by restating the exclusion.

In resolving the issue in contention, it is-first neces-
sary to construe the language defining the type loan which is not
prohibited under the Act. The loan must meet two tests: (1) that
it is made in accordance with applicable banking laws and regula-
tions, and (2) that it is made in the ordinary course of business.

Since the test is in the conjunctive, a question arises
as to what is meant by a loan not made in "the ordinary course of
business" if such loan is in compliance with applicable banking

laws and regulations.7

CV Apparently, the Commission is not contending that the

loan in question was made in violation of applicable banking laws

and regulations. In any event, the opinion of the Georgia Depart-
ment of Banking & Finance in this regard would constitute substan-
tial evidence that the loan was not violative of the Georgia banking

laws and regulations. In order, therefore, for the loan in question
to constitute a violation of the Federal Election Campaign Act, it

c must, in our opinion, meet a narrower test. That is, it must be
a loan which, although in compliance with applicable (state) laws,
was one not made in the ordinary course of business.

The Federal Election Campaign Act does not define "ordin-

c ary course of business" or set guidelines for that purpose, although
proposed regulations would attempt to do so. The Georgia Financial
Institutions Code does not use or define this terminology. Nor is

there any readily available treatise which provides a pertinent
definition thereof. However, there are reported cases which deal
with this language, but only rarely in banking contexts. The

question is one of fact and ultimately depends for resolution on
many factors.

It can be said generally that a transaction not made in
the ordinary course of business results in some kind of penalty.
Here, however, there would be no penalty under the Georgia banking

laws. In most cases where transactions are analyzed as to whether

they were made in the ordinary course of business, the purpose of
the statute involved and the evil to be remedied are considered.
In the matter under investigation, the purpose of the Act is to

prevent contributions by corporations to certain political candi-

dates, and not to prevent unwise or unusual loans from being made.
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It is submitted that any alleged irregularity in the making of
the loan in question should, in determining culpability, bear
directly on the donative intent of the corporation.

What guidelines should a bank follow in making loans?
Different guidelines exist for different type loans. Loans should
be commercially reasonable. They should generally be made in the
geographical area of the bank's operation. They should be made
to credit-worthy borroi~ers. The character of the borrower should
be considered, as should the borrower's capacity to repay the loan.

All of these factors were presumably taken into account

C174 by the Georgia Department of Banking & Financing, when, in retro-
spect, it deemed the loan in question to have been made in the

4.0- ordinary course of business.

CII-11Whether the interest rate on the loan should have been
the same as that applicable to loans made to Mr. Connolly generally
is a matter of permitted Bank di-cretion which, it is submitted,
should not be subjedrt to criticism by the Federal Election Coin-
mission. Mr. Connolly's character and credit worthiness were no
different when he signed the note in behalf of the Barnard Committee
than they 'were when he made a personal loan. The Bank's expecta-
tion of repayment, whether Mr. Connolly was personally liable or
not (which has never been determined as a matter of law) was un-
doubtedly the same.

In summary, Georgia Railroad Bank & Trust Company main-
tains that it has not violated the Federal Election Campaign law.
Further, it contends that any attempt on the part of a non-bank
regulatory Commission, distantly removed from the site of the
transaction, to determine whether the transaction, conceded to
be legal, was made in the ordinary course of business or not, is
beyond the Commission's area of expertise and its capacity to
make a proper judgment thereof.

After considering the above, if you still intend to
recommend to the Commission that it find probable cause to believe
that Georgia Railroad Bank & Trust Company violated the Act, I
ask that the Commission afford me the opportunity of conferring
with you and the General Counsel in Washington with a view towards
working out some satisfactory phraseology of a conciliation agree-
ment. I realize that the General Counsel has provided me with a
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form for such an agreement but, as I have pointed out in the
past, the terms thereof-are inaccurate to some extent and, in
my opinion, too harsh for the alleged violation which has taken
place in this matter. .

I look forward to hearing from you in the near future.

Very sincerely yours,

-amuel C. Waller

SCW: j c

CC: Mr. Charles B. Presley
In President

Georgia Railroad Bank &
Trust Company

Mr. Jay Sawilowsky
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CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. William C. Oldaker
General Counsel
Federal Election Commission
1325 K Street N. W.
Washington, D. C. 20463

-- Re: MUR 218 (76) 803635
Dear Mr. Oldaker:

CV On Friday, June 9, 1978, your Mr. Jay Myerson informed
me that you, Mr. Lovejoy and Mr. Myerson could meet with the
lawyers for the Bank and the Committee at 11:00 A. M. on June
19, 1978 at the offices of the Federal Election Commission in
Washington, D. C. Mr. Myerson on that date, and on Monday, June

- 12, 1978, informed me that the sole purpose of that meeting
would be to discuss the terms of the conciliation agreement.

C He further informed me that if we wanted to discuss anything
177- else, such as the innocence of the Bank and the Committee, it

would not be worth our while to meet with you and your staff.

The position of the Federal Election Commission is that
it will confer with us about this matter only if we first
concede that our clients committed a violation of the law.
I will not go to a conference on such terms. Mr. Waller, who
is now out of town, can speak for his own client.

I believe the position, stated above, of the Federal Election
Commission is a violation of my client's rights under 2 USCA
437(g). The law specifically gives us "a reasonable opportunity
to demonstrate that no action should be taken against such person
by the Commission under this Act" and requires that "the Commission
shall make every endeavor ... to correct or prevent such violation
by informal methods of conference, conciliation, and persuasion ...

That has not been done in this case. It cannot be done if
the Commission takes the position that prior to any conference my
client must be prepared to admit a violation of the law so that
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the only purpose of the conference is to discuss the terms of a

conciliation agreement. The least that fair play and due process

would require is that The Federal Election Commission discuss

this matter fully with us,-and if my client has committed a

violation, SHOW US HOW AND WHEREIN AND IN WHAT MANNER SUCH
VIOLATION WAS COMMITTED.

We hav'e submitted copious evidence that this loan was made

in the ordinary course of business. The Federal Election

Commission insists that the loan was not made in the ordinary

course of business. Yet they have not explained HOW.

What witnesses do you have who will testify that this loan

was made out of the ordinary course of business? What authorities

do you rely upon to refute or rebut the opinion of the Georgia

Department of Bankfng & Finance? I do not refer to argument of

counsel. Just what evidence do you have which would create jury

issues or which would -prevent the court from rendering a summary

judgment or directed verdict in favor of the Bank and the
Committee?

My client and I are unaware that it has done anything wrong.

We are not prepared to admit that it has done anything wrong

unless it is shown that it has. In this connection, I must

point out that it was not until April 1978 that the Federal

Election Commission submitted regulations to Congress regarding

the making of loans. The regulations submitted this year were

not in existence on May 14, 1976.

We acknowledge that the Federal Election Commission has the

power to embarrass the Committee and the individual members by

the filing of a complaint in the District Court here. However,

to my knowledge, the Commission has neither the legal nor the

moral right to do so.

Unless the Commission is prepared to discuss this matter

fully with us, as required by law, and to demonstrate to us how

and wherein and in what manner a violation was committed, we
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are not prepared to enter into a conference simply for the
purpose of preparing a-conciliation agreement which admits
wrongdoing.

Very truly yours,

JAY M. SAWILOWSKY, P. C.

BY: a 4"

M. Sawlowsky

JMS:sf

cc: Mr. Samuel C. .Waller
Mr. Paul Lovejoy
Mr. Jay Myerson
Mr. D. Hugh Connolly
Mr. J. Carlisle Overstreet
Mrs. Nancy J. McJunkin



TELEPHONE 722-0082

JAY M. SAWILOWBKY. P.C. ,.,

ATTORNEY AT LAW i8JUL 10 2i 37
*02 GEORGIA RAILROAD SANK NUILDINO

AUGUSTA. GEORGIA 30002

July 6, 1978

Mr. Jay Myerson-
General Counsel -

Federal Election Commission
1325 K Street N. W.
Washington, D. C. 20463

Re: MUR 218(76)

Dear Mr. Myerson:

Today one of Mr. Wailer's partners mentioned to me that
yesterday you remarked to Mr. Waller that the Federal Election
Commission felt thsat the proposed conciliation agreement,
prepared and submitted by the Barnard for Congress Committee,
was not submitted in good faith.

Mr. Wailer is out of town today so I cannot check with him
personally. It may be that Mr. Waller's partner misunderstood
something Mr. Wailer said.

Please advise me at once if the Federal Election Commission
does in fact feel that the Barnard for Congress Committee submitted
its proposed conciliation agreement in bad faith. That would be a
very serious matter which would require straightening out at once.

Mr. Connolly and I do not understand how such an attitude -

if it exists - could exist. At your request we submitted a
proposed conciliation agreement. The proposed conciliation
agreement accura *tely sets forth the facts and contentions of
the parties. Per our conference during the week of June 12,
1978,4 I mailed two signed copies of the proposed conciliation
agreement to you on June 16, 1978. The return receipt shows that
it was received by the Committee on June 20, 1978. So far, I have
had no response whatever from you or any other member of the
staff of the Federal Election Commission.

If the Federal Election Commission disapproves of the proposed
conciliation agreemnent, prepared and submitted by the Barnard for
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Congress Committee, I would think that it would notify me and
point out where and wherein and how and why the proposedconciliation agreement was not acceptable.

It may be that Mr. Wa1ler's partner misunderstood something
he said or that Mr. Waller misunderstood something you said. Itmay be that the proposed conciliation agreement, prepared and
submitted by the Barnard for Congress Committee, is acceptable
to Federal Election Commission, but you just haven't gotten, around to letting me know.

Please advise me of the situation, whatever it is.

Sincerely yours,

JAY M. SAWILOWSKY, P. C.

, BY: . Sawilowsky

JMS :sf
C-

CC: Mr. Samuel C. Waller
Mrs. Nancy McJunkin
Mr. Paul Lovejoy
Mr. D. Hugh Connolly
Mr. J. Carlisle Overstreet
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August 2, 1978

Mr. Jay Myerson
General Counsel
Federal Election Commission
1325 K Street, N. W.
Washington, D. C. 20463

Re: MUR 218(76)

Dear Mr. Myerson:

Today I found out that yesterday (August 1, 1978) Mr.
John D. Hemenway filed suit in the United States District
Court for the District of Columbia against the Federal
Election Commission and Congressman D. Douglas Barnard
seeking relief which included $200,000.00 punitive damages.
For your ready reference, the plaintiff, who filed the
action pro se, is the husband of Mrs. Betty Hemenway,
Mr. Barnard's opponent in the Democratic primary to be
held on August 8, 1978. Enclosed is a photostat of Mrs.
Hemenway's press release.

The lawsuit, and the enclosed press release, show the
political purpose of the complaint originally made in this
matter - against Mr. Barnard. As you can see from the enclosed
press release, your copy of the lawsuit, and the original
affidavit filed, the target is Congressman Barnard - not my
client. I am sure that the Federal Election Commission is by
now very familiar with persons attempting to use it for the
wrong political purposes. In this instance, you, and the
Federal Election Commission, have my sympathy.

With reference to the allegations in the complaint, and
in the press release, please note that the alleged witnesses
(indicated on tab B) do not involve either Congressman Barnard
or any member of the Barnard for Congress Committee. Reference
to tab B shows it to be composed of compound hearsay. Mr. and
Mrs. Hemenway will, I'm afraid, be disappointed when Mr. J. W.
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Spence does not support the allegations. In that connection,
Mr. Spence is not on Congressman Barnard's payroll and never
has been.

If you want me to obtain information from my client about
the various allegations in the complaint, and in the press
release, please let me know and I will do so,

My client must insist that Federal Election Commission
maintain the confidentiality, required by law, during this
litigation. Of course, you are investigating the Barnard for
Congress Committee and not Mr. Barnard.

A copy of this letter is being sent to Mr. Barnard, the
members of the Barnard for Congress Committee, and the attorney
for the bank, for their information.

Finally, should Mr. Hemenway call you, or any other member
of the staff of Federal Election Commission, please be informed
that Mr. lHemenway is suspected of tape recording conversations
without informing the person on the other end.

Sincerely yours,

JAY M. SAWILOWSKY, P

BY:
[ Sawilowsky

JMS:sf

Enclosure

CC: Honorable D. Douglas Barnard, Jr.
Mr. Samuel C. Waller
Mr. D. Hugh Connolly
Mrs. Nancy McJunkin
Mr. J. Carlisle Overstreet
Mr. Don Grantham
Mr. William C. Oldaker
Mr. Paul Lovejoy
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July 6, 1978

Mr. Jay Myerson
General Counsel
Federal Election Commission
1325 K Street N. W.
Washington, D. C. 20463

Re: MUR 218(76)

Dear Mr. Myerson:

Today one of Mr. Waller's partners mentioned to me thatyesterday you remarked to Mr. Waller that the Federal Election
Commission felt that the proposed conciliation agreement,prepared and submitted by the Barnard for Congress Committee,
was not submitted in good faith.

Mr. Waller is out of town today so I cannot check with him
personally. It may be that Mr. Waller's partner misunderstood
something Mr. Waller said.

Please advise me at once if the Federal Election Commission
does in fact feel that the Barnard for Congress Committee submitted
its proposed conciliation agreement in bad faith. That would be a
very serious matter which would require straightening out at once.

Mr. Connolly and I do not understand how such an attitude -
if it exists - could exist. At your request we submitted a
proposed conciliation agreement. The proposed conciliation
agreement accurately sets forth the facts and contentions of
the parties. Per our conference during the week of June 12,
1978, I mailed two signed copies of the proposed conciliation
agreement to you on June 16, 1978. The return receipt shows that
it was received by the Committee on June 20, 1978. So far, I have
had no response whatever from you or any other member of the
staff of the Federal Election Commission.

If the Federal Election Commission disapproves of the proposed
conciliation agreement, prepared and submitted by the Barnard for
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Congress Committee, I would think that it would notify me and
point out where and wherein and how and why the proposed
conciliation agreement was not acceptable.

It may be that Mr. Waller's partner misunderstood something
he said or that Mr. Waller misunderstood something you said. It
may be that the proposed conciliation agreeient, prepared and
submitted by the Barnard for Congress Committee, is acceptable
to Federal Election Commission, but you just haven't gotten
around to letting me know.

Please advise me of the situation, whatever it is.

Sincerely yours,

JAY M. SAWILOWSKY, P. C.

BY:

y , Sawilowsky

CJMS:sf

cc: Mr. Samuel C. Waller
Mrs. Nancy McJunkin
Mr. Paul Lovejoy
Mr. D. Hugh Connolly
Mr. J. Carlisle Overstreet
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Mr. Jay Myerson
General Counsel
Federal Election Commission
1325 K Street N.W.
Washington, D.C. 20463

Re: MUR 218 (76)

Dear Mr. Myerson:

Pursuant to Mr. Waller's request, we are enclosing
herewith a draft of the Conciliation Agreement between the
Federal Election Commission and Georgia Railroad Bank & Trust
Company.

Very sincerely yours,

WM. Byrd Warlick

jc
Enclosure

Copy with enclosure sent to
2412 Albot, Reston, Virginia 22091



° ;

DRAFT

BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
)

Georgia Railroad Bank ) MUR 218(76)
& Trust Company )

CONCILIATION AGREEMENT

This matter having been initiated by a signed, sworn and

notarized complaint, an investigation having been conducted, and

reasonable cause to believe having been found that the respondent,

Georgia Railroad Bank & Trust Company (hereinafter "Respondent"),

may have violated 2 U.S.C. S44lb(a):

Now, therefore, the respective parties herein, the Federal

Election Commission (hereinafter "the Commission") and Respondent,

having duly entered into conciliation pursuant to 2 U.S.C. S437g

(a) (5), do hereby agree as follows:

1. Commission has jurisdiction over the Respondent and

the subject matter of this proceeding.

2. Respondent has had a reasonable opportunity to demon-

strate that no action should be taken in this matter, pursuant to

2 U.S.C. S437g(a) (4).

3. The pertinent facts and law in this matter are as

follows:

(a) The Barnard for Congress Committee (hereinafter

"Borrower") was the principal campaign committee authorized by

D. Douglas Barnard, a candidate for Congress from the Tenth

Congressional District of Georgia in the 1976 primary and general

elections;

(b) On May 14, 1976, the Borrower borrowed from

Respondent the sum of $10,000 payable in 180 days, together with

interest thereon at the rate of 7.6% per annum. The sole colla-
teral securing said loan was a security interest in the property

of Borrower then in, or which may later have come into, possession

of Borrower. As of May 14, 1976 the property of Borrower in the

possession of Borrower was $7,396.78.



(c) Mr. D. Douglas Barnard was employed by Respondent

as an Executive Vice President at the time the loan was made;

(d) The loan was negotiated on behalf of Borrower by

its Chairman, D. Hugh Connolly, who executed a promissory note

evidencing the said loan, as follows: "Doug Barnard for Congress,

by: D. Hugh Connolly;"

(e) The loan was authorized by Charles B. Presley,

Chairman of the Board of Respondent, after satisfying himself

that the risk of nonrepayment of the loan by Borrower was

"minimal" based on his knowledge of Messers. Connolly and

Barnard, and the other members of the committee whose reputations

were impecable and who assured him that the loan would be

repaid.

4. The Commission contends that the loan was made outside

the ordinary course of business as set forth in 2 U.S.C.

§431(e) (5)(g) and, as a result thereof, that Respondent made

a contribution to Borrower in violation of 2 U.S.C. S441b(a).

5. Respondent contends that the loan was made in the

ordinary course of business and therefore was not in violation

of 2 U.S.C. S44lb(a).

6. The negotiation and execution of the loan by

Respondent was not made in a knowing and willfull attempt to

violate any provision of the Federal Election Campaign Act

of 1971, as amended, 2 U.S.C. S431 et seq.

7. For the purpose of settling this controversy,

Respondent represents that similar loans will not be made by it

to political committees without adequate security therefor, and

that to avoid litigation in the matter at hand hereby accepts

an admonition from the Commission that such conduct may have

constituted a violation of 2 U.S.C. S441b(a).

8. The Commission on request of anyone filing a complaint

under 2 U.S.C. S437g(a) (1) concerning the matters at issue here-

in or on its own motion may review compliance with this agreement.

If the Commission believes that this agreement or any requirement

thereof has been violated, it may institute a civil action for

relief in the United States District Court for the District of

-2-
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Page 3 of Concifiation Agreement

Columbia, 2 U.S.C. S437g(a)(7).

9. This agreement shall become effective as of the date

that all parties hereto have executed same and the Commission

has approved the entire agreement.

ATTEST: GEORGIA RAILROAD BANK &
TRUST COMPANY

By

Its

FEDERAL ELECTION COMMISSION

By
William C. Oldaker
General Counsel

Date

ATTEST:



" q -- . "d ::: -

FRIOM

DE~STINATION:

C' ~.

DELIVERY WAS

EXPRESS MAIL SERVICE
'-AFF h 1 B D lC -

I - 4

-

0
m

0

M-

TI,
xI

C,

I U:



LA/V OFFICES OF

NIXON, YOW. WALLER & CAPERS

1500 CE GOIA RAIL OAD BANK BUILDING

' AUGUSTA. GEORGIA 30902

Mr. Jay Myerson
General Counsel
Federal Election Commission

io 5 K Street N.W.III T.shington, D.C. 20463

K)

, JUL 7 P,2:,4



TELEPHONE 72.e3es

NlON
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ATTORNEY AT LAW
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June 16, 1978

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Jay Myerson
General Counsel
Federal Election Commission 80377P1
1325 K Street N. W.
Washington, D. C. 20463

Re: MUR 218(76)

Dear Mr. Myerson:

Per our conference, and my previous correspondence,
enclosed, in duplicate, is a Conciliation Agreement which
I have prepared on behalf of the Barnard for Congress
Committee. It has already been signed by Mr. D. Hugh
Connolly, its Chairman.

This Conciliation Agreement is acceptable to my client.
In addition, it has the added advantage of being truthful.

7If it meets with the approval of the Federal Election
C" Commission, please have Mr. Oldaker sign and date one copy,

having it attested, and return it to me. If anything else
needs to be done to bring this matter to a conclusion, then
please do so.

In drawing the Conciliation Agreement, I used as a form
the Conciliation Agreement enclosed ia the original letter to
Mr. D. Hugh Connolly, dated March 21, 1978. In fact, a
substantial portion of the enclosed Conciliation Agreement
is copied from that proposed Conciliation Agreement.

The enclosed Conciliation Agreement is forwarded to you
by the Barnard for Congress Committee by way of an offer in
compromise of a disputed and possibly litigated matter.

Sincerely yours,

JAY M. SAWILOTISKY, P. C.

1"Y-

Jay M. Sawilowsky
JMS : sf

Enclosure
cc: Mr. Santiuel C. Waller cc: Mr. D. Hugh Connolly

Nancv McJunkin Mr. J. Carlisle Overstreet
4rPaul. Lovejov



.

I!,EFORE TIIE FEDERAL ELECTION COMMISSION

In the matter of ))
The Barnard for Congress ) MUR 218(76))
Committee )

CONCILIATION AGREEMENT

This matter having been initiated by a signed, sworn,

and notarized complaint, an investigation having been conducted,

and reason to believe having been found that the Barnard for

Congress Committee (hereinafter "Respondent") violated 2 U.S.C.

§441b(a).

Now, therefore, the respective parties have in the

Federal Elect ion Commission and Respondent, having duly entered

into conciliat ion pursuant to 2 U.S.C. §437g(a)(5), do hereby

agree as follows:

1. The Federal Election Commission has jurisdiction

over the respondent and the subject matter of this proceeding.

2. Respondent has had a reasonable opportunity to

demonstrate that no action should be taken in this matter pur-

suant to 2 U.S.C. § 437g(a)(4).

3. The pertinent facts and law in this matter are as

fol lows:

(a) Respondent was the principal camnaign committee

authorized by D. Douglas Barnard, a candidate for Congress from

the Tenth Conressional District of Georgia in the 1976 primary

and general elections.

(b) On May 14, 1976 respondent borrowed from the

Georgia Railroad Bank & Trust Company the sum of $10,000.00 payable

in 180 days, together with interest thereon at the rate of 7.6%

pe* nnm. This loan was secured, by the express terms of the

~promissory note of the respondent to said bank, by the respondent's

~checking account in said bank. On May 14, 1976, the respondent had



on deposit with that bank, exclusive of the aforesaid loan,

$7,396.78, securing the loan, leaving $2,603.22 unsecured.

(c) The promissory note expressly provided that

the bank was

loan, on the

note further

insecure for

demand or nol

and remedies

in effect in

and 302, the

respondent's

to have a security interest, securing the aforesaid

respondent's checking account. The promissory

provided that at any time the bank should feel

any reason whatsoever, the bank could, without

tice, declare the debt due and exercise its rights

under its contract and the Uniform Commercial Code

Georgia. Under Georgia Code §§ 109A-9-201, 203, 204

bank had a perfected security interest in the

checking account in favor of the bank. Under Georgia

Code § 109A-1-208, the provision for acceleration of the debt,

ill Ihe li v(ell 1 1 ;t Ihc !il( tik ;l< o Id f t -i- ilnSeCulre for any rea.son

whatsoever, is lawful and enforceable provided the bank acts in

good faith, and the burden of establishing lack of good faith

is on the Darty against whom the power has been exercised.

Reference to the respondent's records of its checking account

shows that, from May 14, 1976 until December 31, 1976, the bank

was secured at all times and at times the bank was 100% secured

and at other times the bank was secured in excess of 100w.

(d) Mr. D. Douglas Barnard was employed at the

Georgia Railroad Bank & Trust Company as an Executive Vice

President at the time the loan was made.

(e) The loan was negotiated and executed on behalf

of r sptid tt i t'v if-; (, l ,ii- n ll, Ir. . 1111) "1 C ni l .lI.Iy.

(f) The loan was authorized by Mr. Charles B.

Presley, Chairman of the Board of the Georgia Railroad Bank &

Trust Company.

(g) Prior to av 14, 1976 D. Hugh Connolly had

made a number of loans for himself personally from the said bank,

which loans carried, interest at rates of 7%, 7 % and 7 % per annum..

-9



(h) On May 14, 1976 there were no regulations

of the Federal Election Commission defining "ordinary course

of business."

(i) On April 3, 1978 the Federal Election

Commission submitted its request, set forth in the Federal

Register of April 7, 1978, for comments for the purpose of

proposing certain new regulations, including a specific pro-

posal defining "ordinary course of business" under 2 U.S.C.

431(e)(5)(G) and 2 U.S.C. 431(f)(4)(K). The proposed definition

of "ordinary course of business" contains seven standards.

(j) The respondent has submitted evidence that

on May 14, 1976 the bank took into consideration, in making the

loan, the impeccable character and reputation of D. Hugh

Connolly and the other members of the Committee and that it

is standard bank practice to consider the character of the borrower

as among the most important things taken into consideration. The

respondent further furnished evidence that since the loan was

made, there have been two bank examinations by state and federal

regulatory authorities and that the bank's loan portfolio is

examined annually by the bank's independent auditors; neither

the state and federal bank examiners nor the bank's independent

auditors have ever criticized or taken exception to this loan.

The respondent further submitted evidence that the Georgia

Department of Banking & Finance, by letter dated May 5, 1978,

gave, i i-(pnn tha t hi s loan wiis made in conformi ty with the

Finiat1i.cia I I ,i;t itut ioil; Code of- ( cog i i (codi lied as Titie 41A of

the Code of Georgia) and appears to have been made in the ordinary

course of business.

4. The Federal Election Commission takes the position

that thi; loan was made outside the ordinary course of business

as set forth in 2 U.S.C. §431(e) (5) (G) and therefore it constituted

a contribution to respondent in violation of 2 U.S.C. §441(b)(a).

-3-



The respondent takes the position that the loan was made in

the ordinary course of business as set forth in 2 U.S.C. §431(e)

(5)(G) and therefore did not constitute a contribution to

respondent in violation of 2 U.S.C. §441b(a). The Federal

Election Commission and the respondent have a sharp disagreement

regarding the definition of the term "in the ordinary course of

business" as used in the aforesaid Code Sections as applied to

the facts in this case.

5. It appears that at worst the respondent may have

committed an inadvertent, accidental, unknowing technical error

in making this loan in an obscure and ambiguous situation,

created in part by the absence of any regulations of the Federal

Election Commission defining the term "in the ordinary course of

business."

6. The negotiation and execution of the aforesaid

loan by respondent was not made in a knowing and willful attempt

to violate any provision of the Federal Election Campaign Act

of 1971, as amended, 2 U.S.C. §431 et seq. By the execution

of this Conciliation Agreement, the respondent does not admit

any violation of 2 U.S.C. §431 et seq., and expressly denies

any violation, and states that it had no knowledge of or intent

to commit any violation or offense under 2 U.S.C. §431 et seq.,

and enters into this Conciliation Agreement for the sole purpose

of resolving this dispute pursuant to the provisions of 2 U.S.C.

§437g.

7. Hereafter the respondent will not make any loan

except in compliance with the regulations of the Federal Election

Commission set forth in its proposed regulation dated April 3,

1978, set forth in the Federal Register of April 7, 1978, or as

thereafter adopted.

8. The Federal Election Commission on request of

anyone filing a complaint under 2 U.S.C. §431g(a)(1) concerning

the matter at issue herein or on its own motion may review

-4-



compliance with this agreement. If the Federal Election

COMr, iS.Sil ) belIi eves that this agreement or any requirement

thereof has been violated, it may institute a civil action

for relief in the United States District Court for the Southern

District of Georgia in accordance with 2 U.S.C. §437g(a)(7).

9. This agreement shall become effective as of the

date that all parties hereto have executed same and the Federal

Election Commission has approved the entire agreement.

ATTEST: BARNARD FOR CONGRESS CO1ITTEE

Its Chairman

Date _ _ _ _ _ _ _ _ _ _ _

ATTEST: FEDERAL ELECTION COMMISSION

William C. Oldaker

General Counsel

Date

-5-



FEDERAL ELECTION COMMISSION
1325 K SIREET N.W
WASHINGTON, D.C. 20463~

July 7, 1978

MEMORANDUM TO:

FROM:

SUBJECT:

CHARLES STEELE

MARJORIE W. EMMONS

MUR 218 - Interim Report dated 7-5-78
Received in Office of Comm~ission
Secretary 7-5-78, 2:28

The above-mentioned document was circulated on a 24

hour no-objection basis at 9:00 a.m., July 6, 1978.

As of 9:00 a.m.,9 this date, no objections have been

received in the Office of Commnission Secretary to the Interim

Report.
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BEFORE THE FEDERAL ELECTION COMISSION

In the Matter of)

Doug Barnard for Congress )
Committee ) MUR 218

Georgia Railroad Bank & Trust)
Company)

INTERIM REPORT

On October 19, 1977, the Commission found reasonable

cause to believe that the Georgia Railroad Bank and Trust

Company ("the Bank") violated 2 U.S.C. S44lb in making a

$10,000 loan to the Doug Barnard for Congress Committee

("the Committee"). On March 15, 1978, the Commission found

reasonable cause to believe that the Committee violated

2 U.S.C. S44lb in accepting the loan from the Bank.

The Office of General Counsel has been in communication

with counsel for respondents regarding conciliation of this

matter. Counsel for respondents have submitted supplemental

materials, which have been reviewed by members of this

Office and which have not altered this Office's perception

of the case.

Finally, the Office of General Counsel has requested

that counsel for respondents propose conciliation agreements

which would be acceptable to their clients. To date, a proposed

agreement has been received only from counsel for the Committee,

a copy of which is attached. As part of our report recommend-

ing that the Commission find probable cause to believe that

the transaction violated 2 U.S.C.S44lb, we will advise the



-2-

commission to reject this proposed agreement. We anticipate

having the report to the Commission for the July 19, 1978

meeting.

Geer -l Counsel
:144 Qq 2A-O'

Datb
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JAY M. SAWILOWSKY. P.C.
ATTORNEY AT LAW

003 GEORGIA RAILROAD SANK BUILDING78 JUN 2 0 P I : 15
AUGUOTA. GEORGIA 0002

June 16, 1978

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Jay Myerson
General Counsel
Federal Election Conmnission
1325 K Street N. W.
Washington, D. C. 20463

803775

Re: MUR 218(76)

Dear Mr. Myerson:

Per our conference, and my previous correspondence,
enclosed, in duplicate, is a Conciliation Agreement which
I have prepared on behalf of the Barnard for Congress
Committee. It has already been signed by Mr. D. Hugh
Connolly, its Chairman.

This Conciliation Agreement is acceptable to my client.
In addition, it has the added advantage of being truthful.

If it meets with the approval of the Federal ElectionCommission, please have Mr. Oldaker sign and date one copy,
having it attested, and return it to me. If anything elseneeds to be done to bring this matter to a conclusion, then
please do so.

In drawing the Conciliation Agreement, I used as a formthe Conciliation Agreement enclosed in the original letter toMr. D. Hugh Connolly, dated March 21, 1978. In fact, a
substantial portion of the enclosed Conciliation Agreement
is copied from that proposed Conciliation Agreement.

The enclosed Conciliation Agreement is forwarded to youby the Barnard for Congress Committee by way of an offer incompromise of a disputed and possibly litigated matter.

Sincerely yours,

JAY M. SAWILOTISKY. P. C.

BY:

JMS • sf

Enclosure
cc: Mr. Samuel C. Waller

Nancy McJunkin1r Paul L-ovejoy

Jay M. Sawilowsky

cc: Mr. D. Hugh Connolly
Mr. J. Carlisle Overstreet

-4'
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In the matter of

The Barnard for Congress

Committee

MUR 218(76)

CONCILIATION AGREEMENT

This matter having been initiated by a signed, sworn,

and notarized complaint, an investigation having been conducted,

and reason to believe having been found that the Barnard for

Congress Committee (hereinafter "Respondent") violated 2 U.S.C.

§441b(a).

Now, therefore, the respective parties have in the

Federal Election Commission and Respondent, having duly entered

into conciliation pursuant to 2 U.S.C. §437g(a)(5), do hereby

agree as follows:

1. The Federal Election Commission has jurisdiction

over the respondent and the subject matter of this proceeding.

2. Respondent has had a reasonable opportunity to

demonstrate that no action should be taken in this matter pur-

suant to 2 U.S.C. § 437g(a)(4).

3. The pertinent facts and law in this matter are as

follows:

(a) Respondent was the principal camnaign committee

authorized by D. Douglas Barnard, a candidate for Congress from

the Tent-h Con,0ressional District of Georgia in the 1976 primary

and general elections.

(b) On May 14, 1976 respondent borrowed from the

Georgia Railroad Bank & Trust Company the sum of $10,000.00 payable

in 180 days, together with interest thereon at the rate of 7.6%

per annum. This loan was secured, by the express terms of the

promissory note of the respondent to said bank, by the respondent's

checking account in said bank. On May 14, 1976, the respondent had

tot *I

BEFORE TIE FEDERAL ELECTION COMMISSION

laswmmmm



. . v 9I *i I 7 ] 21,!

on deposit with that bank, exclusive of the aforesaid loan,

$7,396.78, securing the loan, leaving $2,603.22 unsecured.

(c) The promissory note expressly provided that

the bank was to have a security interest, securing the aforesaid

loan, on the respondent's checking account. The promissory

note further provided that at any time the bank should feel

insecure for any reason whatsoever, the bank could, without

demand or notice, declare the debt due and exercise its rights

and remedies under its contract and the Uniform Commercial Code

in effect in Georgia. Under Georgia Code §§ 109A-9-201, 203, 204

and 302, the bank had a perfected security interest in the

respondent's checking account in favor of the bank. Under Georgia

Code § 109A-1-208, the provision for acceleration of the debt,

inL the even tlid t thei in sl,,ould feel insecure for any reason

whatsoever, is lawful and enforceable provided the bank acts in

good faith, and the burden of establishing lack of good faith

is on the party against whom the power has been exercised.

Reference to the respondent's records of its checking account

shows that, from May 14, 1976 until December 31, 1976, the bank

was secured at all tim,2s and at times the bank was 100% secured

and at other times the bank was secured in excess of 007.

(d) Mr. D. Douglas Barnard was employed at the

Georgia Railroad Bank & Trust Company as an Executive Vice

President at the time the loan was made.

(e) The loan was negotiated and executed on behalf

of. rL;pIld .'i by its (iinrini , It. i). Iltighl C0onno ly.

(f) The loan was authorized by Mr. Charles B.

Presley, Chairman of the Board of the Georgia Railroad Bank &

Trust Company.

(g) Prior to May 14, 1976 D. Hugh Connolly had

made a number of loans for himself personally from the said bank,

which loans carried interest at rates of 7%,, 7 % and 7 % per annum..

-2-
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(h) On May 14, 1976 there were no regulations

of the Federal Election Commission defining "ordinary course

of business."

(i) On April 3, 1978 the Federal Election

Commission submitted its request, set forth in the Federal

Register of April 7, 1978, for comments for the purpose of

proposing certain new regulations, including a specific pro-

posal defining "ordinary course of business" under 2 U.S.C.

431(e)(5)(G) and 2 U.S.C. 431(f)(4)(K). The proposed definition

of "ordinary course of business" contains seven standards.

(j) The respondent has subnitted evidence that

on May 14, 1976 the bank took into consideration, in making the

loan, the impeccable character and reputation of D. Hugh

Connolly and the other members of the Committee and that it

is standard bank practice to consider the character of the borrower

as among the most important things taken into consideration. The

respondent further furnished evidence that since the loan was

made, there have been two bank examinations by state and federal

regulatory authorities and that the bank's loan portfolio is

examined annually by the bank's independent auditors; neither

the state and federal bank examiners nor the bank's independent

auditors have ever criticized or taken exception to this loan.

The respondent further submitted evidence that the Georgia

Department of Banking & Finance, by letter dated May 5, 1978,

gave its opinion that this loan was made in conformity with the

Financial II ist tut ioi s Code of Georgia (codil ied as Tit i.e 4iA of

the Code of Georgia) and appears to have been made in the ordinary

course of business.

4. The Federal Election Commission takes the position

that this loan was made outside the ordinary course of business

as set forth in 2 U.S.C. §431(e) (5) (G) and therefore it constituted

a contribution to respondent in violation of 2 U.S.C. 5441(b)(a).
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The respondent takes the position that the loan was made in

the ordinary course of business as set forth in 2 U.S.C. 1431(e)

(5)(G) and therefore did not constitute a contribution to

respondent in violation of 2 U.S.C. §441b(a). The Federal

Election Commission and the respondent have a sharp disagreement

regarding the definition of the term "in the ordinary course of

business" as used in the aforesaid Code Sections as applied to

the facts in this case.

5. It appears that at worst the respondent may have

committed an inadvertent, accidental, unknowing technical error

in making this loan in an obscure and ambiguous situation,

created in part by the absence of any regulations of the Federal

Election Commission defining the term "in the ordinary course of

business."
6. The negotiation and execution of the aforesaid

loan by respondent was not made in a knowing and willful attempt

to violate any provision of the Federal Election Campaign Act

of 1971, as amended, 2 U.S.C. §431 et seq. By the execution

of this Conciliation Agreement, the respondent does not admit

any violation of 2 U.S.C. §431 et seq., and expressly denies

any violation, and states that it had no knowledge of or intent

to commit any violation or offense under 2 U.S.C. §431 et seq.,

and enters into this Conciliation Agreement for the sole purpose

of resolving this dispute pursuant to the provisions of 2 U.S.C.

§437g.

7. Hereafter the respondent will not make any loan

except in compliance with the regulations of the Federal Election

Comnission set forth in its proposed regulation dated April 3,

1978, set forth in the Federal Register of April 7, 1978, or as

thereafter adopted.

8. The Federal Election Commission on request of

anyone filing a complaint under 2 U.S.C. 5431g(a)(1) concerning

the matter at issue herein or on its own motion may review
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compliance with this agreement. If the Federal Election

Cormiission believes that this agreement or any requirement

thereof has been violated, it may institute a civil action

for relief in the United States District Court for the Southern

District of Georgia in accordance with 2 U.S.C. §437g(a)(7).

9. This agreement shall become effective as of the

date that all parties hereto have executed same and the Federal

Election Commission has approved the entire agreement.

BARNARD FOR CONGRESS COI1.ITTEE

ABy .- Hugh otnnolly

Its Chairman

Date _ __-___

FEDERAL ELECTION COMMISSION

William C. Oldaker

General Counsel

Date

-5-

ATTEST:

(~~fl LS~:Ci -~

ATTEST:
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JAY M. SAWILOWSKY. P.C.
ATTOONEIY AT LAW

002 oEORIA RILROAD MANK DUILDINO
AUQUfTA. GEORIMA 0002

FEOE , .t , TEC
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June 16, 1978

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Jay Myerson
General Counsel
Federal Election Commission
1325 K Street N. W.
Washington, D. C. 20463

Re: MUR 218(76)

Dear Mr. Myerson:

Per our conference, and my previous correspondence,
enclosed, in duplicate, is a Conciliation Agreement which
I have prepared on behalf of the Barnard for Congress
Committee. It has already been signed by Mr. D. Hugh
Connolly, its Chairman.

This Conciliation Agreement is acceptable to my client.
In addition, it has the added advantage of being truthful.

If it meets with the approval of the Federal Election
Commission, please have Mr. Oldaker sign and date one copy,
having it attested, and return it to me. If anything else
needs to be done to bring this matter to a conclusion, then
please do so.

In drawing the Conciliation Agreement, I used as a form
the Conciliation Agreement enclosed in the original letter to
Mr. D. Hugh Connolly, dated March 21, 1978. In fact, a
substantial portion of the enclosed Conciliation Agreement
is copied from that proposed Conciliation Agreement.

The enclosed Conciliation Agreement is forwarded to you
by the Barnard for Congress Committee by way of an offer in
compromise of a disputed and possibly litigated matter.

Sincerely yours,

JMS : sf
Enclosure
cc: Mr. Samuel C. Waller

Mrs. Nancy McJunkin
Mr. Paul Lovejoy

cc: Mr. D. Hugh Connolly
Mr. J. Carlisle Overstreet



BEFORE THE FEDERAL ELECTION COMMISSION

In the matter of ))

The Barnard for Congress ) MUR 218(76))
Conmmittee )

CONCILIATION AGREEMENT

This matter having been initiated by a signed, sworn,

and notarized complaint, an investigation having been conducted,

and reason to believe having been found that the Barnard for

Congress Committee (hereinafter "Respondent") violated 2 U.S.C.

§441b (a).

Now, therefore, the respective parties have in the

Federal Election Commission and Respondent, having duly entered

into conciliation pursuant to 2 U.S.C. §437g(a)(5), do hereby

agree as follows:

1. The Federal Election Commission has jurisdiction

over the respondent and the subject matter of this proceeding.

2. Respondent has had a reasonable opportunity to

demonstrate that no action should be taken in this matter pur-

suant to 2 U.S.C. § 437g(a)(4).

3. The pertinent facts and law in this matter are as

follows:

(a) Respondent was the principal campaign committee

authorized by D. Douglas Barnard, a candidate for Congress from

the Tenth Congressional District of Georgia in the 1976 primary

and general elections.

(b) On May 14, 1976 respondent borrowed from the

Georgia Railroad Bank & Trust Company the sum of $10,000.00 payable

in 180 days, together with interest thereon at the rate of 7.6%

per annum. This loan was secured, by the express terms of the

promissory note of the respondent to said bank, by the respondent's

checking account in said bank. On May 14, 1976, the respondent had



on deposit with that bank, exclusive of the aforesaid loan,

$7,396.78, securing the loan, leaving $2,603.22 unsecured.

(c) The promissory note expressly provided that

the bank was to have a security interest, securing the aforesaid

loan, on the respondent's checking account. The promissory

note further provided that at any time the bank should feel

insecure for any reason whatsoever, the bank could, without

d,-mand or notice, declare the debt due and exercise its rights

and remedies under its contract and the Uniform Commercial Code

in effect in Georgia. Under Georgia Code §§ 109A-9-201, 203, 204

and 302, the bank had a perfected security interest in the

respondent's checking account in favor of the bank. Under Georgia

Code § 109A-1-208, the provision for acceleration of the debt,

in the event that the bank should feel insecure for any reason

whatsoever, is lawful and enforceable provided the bank acts in

good faith, and the burden of establishing lack of good faith

is on the party against whom the power has been exercised.

Reference to the respondent's records of its checking account

shows that, from May 14, 1976 until December 31, 1976, the bank

was secured at all times and at times the bank was 100%~ secured

and at other times the bank was secured in excess of 1007,.

(d) Mr. D. Douglas Barnard was employed at the

Georgia Railroad Bank & Trust Company as an Executive Vice

President at the time the loan was made.

(e) The loan was negotiated and executed on behalf

of respondent by its Chairman, Mr. D. Hugh Connolly.

(f) The loan was authorized by Mr. Charles B.

Presley, Chairman of the Board of the Georgia Railroad Bank &

Trust Company.
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(h) On May 14, 1976 there were no regulations

of the Federal Election Commission defining "ordinary course

of business."

(i) On April 3, 1978 the Federal Election

Commission submitted its request, set forth in the Federal

Register of April 7, 1978, for comments for the purpose of

proposing certain new regulations, including a specific pro-

posal defining "ordinary course of business" under 2 U.S.C.

431(e)(5)(G) and 2 U.S.C. 431(f)(4)(K). The proposed definition

of "ordinary course of business" contains seven standards.

(j) The respondent has submitted evidence that

on May 14, 1976 the bank took into consideration, in making the

loan, the impeccable character and reputation of D. Hugh

Connolly and the other members of the Committee and that it

is standard bank practice to consider the character of the borrower

as among the most important things taken into consideration. The

respondent further furnished evidence that since the loan was

made, there have been two bank examinations by state and federal

regulatory authorities and that the bank's loan portfolio is

examined annually by the bank's independent auditors; neither

the state and federal bank examiners nor the bank's independent

auditors have ever criticized or taken exception to this loan.

The respondent further submitted evidence that the Georgia

Department of Banking & Finance, by letter dated May 5, 1978,

gave its opinion that this loan was made in conformity with the

Financial Institutions Code of Georgia (codified as Title 41A of

the Code of Georgia) and appears to have been made in the ordinary

course of business,

4. The Federal Election Commission takes the position
that this loan was made outside the ordinary course of business i

as set forth in 2 U.S.C. §431(e)(5)(G) and therefore it constituted

a contribution to respondent in violation of 2 U.S.C. §441(b)(a).
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The respondent takes the position that the loan was made in

the ordinary course of business as set forth in 2 U.S.C. §431(e)

(5)(G) and therefore did not constitute a contribution to

respondent in violation of 2 U.S.C. §441b(a). The Federal

Election Commission and the respondent have a sharp disagreement

regarding the definition of the term "in the ordinary course of

business" as used in the aforesaid Code Sections as applied to

the facts in this case.

5. It appears that at worst the respondent may have

committed an inadvertent, accidental, unknowing technical error

in making this loan in an obscure and ambiguous situation,

created in part by the absence of any regulations of the Federal

Election Commission defining the term "in the ordinary course of

business."

6. The negotiation and execution of the aforesaid

loan by respondent was not made in a knowing and willful attempt

to violate any provision of the Federal Election Campaign Act

of 1971, as amended, 2 U.S.C. §431 et seq. By the execution

of this Conciliation Agreement, the respondent does not admit

any violation of 2 U.S.C. §431 et seq., and expressly denies

any violation, and states that it had no knowledge of or intent

to commit any violation or offense under 2 U.S.C. §431 et seq.,

and enters into this Conciliation Agreement for the sole purpose

of resolving this dispute pursuant to the provisions of 2 U.S.C.

§437g.

7. Hereafter the respondent will not make any loan

except in compliance with the regulations of the Federal Election

Commission set forth in its proposed regulation dated April 3,

1978, set forth in the Federal Register of April 7, 1978, or as

thereafter adopted.

8. The Federal Election Commission on request of

anyone filing a complaint under 2 U.S.C. §431g(a)(1) concerning

the matter at issue herein or on its own motion may review
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compliance with this agreement. If the Federal Election

Commission believes that this agreement or any requirement

thereof has been violated, it may institute a civil action

for relief in the United States District Court for the Southern

District of Georgia in accordance with 2 U.S.C. §437g(a)(7).

9. This agreement shall become effective as of the

date that all parties hereto have executed same and the Federal

Election Commission has approved the entire agreement.

BARNARD FOR CONGRESS C0121ITTEE

B D. Hugh Connolly

Its Chairman

Date l-

FEDERAL ELECTION COMMISSION

William C. Oldaker

General Counsel

Date

-5-

ATTEST:

ATTEST:



JAY M. SAWILOWSKY, P.C.
ATTORNEY AT LAW

902 GEORGIA RAILROAD BANK BUILDING
AUGUSTA. GEORGIA 30902

.4.

S.

Mr. Paul Lovejoy
Office of General Counsel
Federal Election Commission
1325 K Street N. W.
Washington, D. C. 20463

6



JAY M. SAWILOWSKY. P.C.
ATTORNEY AT LAW

-02 GEORGIA RAILROAD BANK BUILDING

AUGUSTA. GEORGIA 30902

t3 j! 1!1 20 F 4 4.,1 soAt,
Mr. Jay Merpon
General tS 'sel
Federa, Elect i'oim Commis
1325 K Street N. VP.
Washington, 0. C. 20463

CERTIFIED MAIL
RFTURN RECEIPT REQUESTED
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TELEPHONE 722-41480

JAY M. SAWILOWSKY. P.C.
ATTORNEY AT LAW

002 GEORGIA RAILROAD SANK SUILDtNO ju 15A4i:b
AUGU TA. OKOR0IA 30002

June 12, 1978

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. William C. Oldaker
General Counsel
Federal Election Commission
1325 K Street N. W.
Washington, D. C. 20463

Re: MUR 218 (76) 803635

Dear Mr. Oldaker:

On Friday, June 9, 1978, your Mr. Jay Myerson informed
me that you, Mr. Lovejoy and Mr. Myerson could meet with the

C lawyers for the Bank and the Committee at 11:00 A. M. on June
19, 1978 at the offices of the Federal Election Commission in
Washington, D. C. Mr. Myerson on that date, and on Monday, June
12, 1978, informed me that the sole purpose of that meeting
would be to discuss the terms of the conciliation agreement.
He further informed me that if we wanted to discuss anything
else, such as the innocence of the Bank and the Committee, it

C would not be worth our while to meet with you and your staff.

The position of the Federal Election Commission is that
it will confer with us about this matter only if we first
concede that our clients committed a violation of the law.
I will not go to a conference on such terms. Mr. Waller, who
is now out of town, can speak for his own client.

I believe the position, stated above, of the Federal Election
Commission is a violation of my client's rights under 2 USCA
437(g). The law specifically gives us "a reasonable opportunity
to demonstrate that no action should be taken against such person
by the Commission under this Act" and requires that "the Commission
shall make every endeavor ... to correct or prevent such violation
by informal methods of conference, conciliation, and persuasion

That has not been done in this case. It cannot be done if
the Commission takes the position that prior to any conference my
client must be prepared to admit a violation of the law so that



Mr. William C. Oldaker
June 12, 1978
Page 2

the only purpose of the conference is to discuss the terms of a
conciliation agreement. The least that fair play and due process
would require is that the Federal Election Commission discuss
this matter fully with us, and if my client has committed a
violation, SHOW US HOW AND WHEREIN AND IN WHAT MANNER SUCH
VIOLATION WAS COMMITTED.

We have submitted copious evidence that this loan was made
in the ordinary course of business. The Federal Election
Commission insists that the loan was not made in the ordinary
course of business. Yet they have not explained HOW.

What witnesses do you have who will testify that this loan
was made out of the ordinary course of business? What authorities
do you rely upon to refute or rebut the opinion of the Georgia
Department of Banking & Finance? I do not refer to argument of
counsel. Just what evidence do you have which would create jury
issues or which would prevent the court from rendering a summary
judgment or directed verdict in favor of the Bank and the
Committee?

My client and I are unaware that it has done anything wrong.
We are not prepared to admit that it has done anything wrong
unless it is shown that it has. In this connection, I must
point out that it was not until April 1978 that the Federal
Election Commission submitted regulations to Congress regarding
the making of loans. The regulations submitted this year were
not in existence on May 14, 1976.

We acknowledge that the Federal Election Commission has the
power to embarrass the Committee and the individual members by
the filing of a complaint in the District Court here. However,
to my knowledge, the Commission has neither the legal nor the
moral right to do so.

Unless the Commission is prepared to discuss this matter
fully with us, as required by law, and to demonstrate to us how
and wherein and in what manner a violation was committed, we



Mr. William C. Oldaker
June 12, 1978
Page 3

are not prepared to enter into a conference simply for the
purpose of preparing a conciliation agreement which admits
wrongdoing.

Very truly yours,

JAY M. SAWILOWSKY, P C.

BYr >ki 2

M. Sawlowsky

JMS: sf

CC: Mr. Samuel C. Waller
Mr. Paul Lovejoy
Mr. Jay Myerson
Mr. D. Hugh Connolly
Mr. J. Carlisle Overstreet
Mrs. Nancy J. McJunkin
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JAY M. SAWILOWSKY. P.C. :
ATTORNEY AT LAW 118~T AN

02 GEORGIA RDJLMOAO SANK BUILDING

AUGUSTA. GEOIMA 8002

June 12, 1978 803598

Mr. Jay Myerson
General Counsel
Federal Election Connission
1325 K Street N. W.
Washington, D. C. 20463

Re: MUR 218 (76)

Dear Mr. Myerson:

I appreciate your patience, and your suggestions, during
our lengthy long distance telephone conference today. Enclosed
is your copy of my letter today to Mr. Oldaker.

Per our discussion, I am now preparing a conciliation
agreement which would be acceptable to my client. When com-
pleted, I will send it to you this week. The submission of
this proposed conciliation agreement will be made by my
client as an offer in compromise of a disputed and possibly
litigated matter. Mr. Waller will inform you as to what he
intends, on behalf of the bank, to do.

Again, thank you for your patience and cooperation.

Sincerely yours,

JAY M. SAWILOWSKY, P. C.

BY:

J y Sawilowsky

JIS : s f

Enclosure

cc: Mr. Samuel C. Waller
Mr. D. Hugh Connolly
Mr. J. Carlisle Overstreet
Mrs. Nancy J. McJunkin
Mr. Paul Lovejoy



TELEPHONE 722.50368

JAY M. SAWILOWSKY, P.C.
ATTORNEY AT LAW

02 GEORGIA RAILROAD SANK BUILDING

AUGUSTA. GEORGIA 3000a

June 12, 1978

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. William C. Oldaker
General Counsel
Federal Election Commission
1325 K Street N. W.
Washington, D. C. 20463

Re: MUR 218 (76)

Dear Mr. Oldaker:

On Friday, June 9, 1978, your Mr. Jay Myerson informed
me that you, Mr. Lovejoy and Mr. Myerson could meet with the

C lawyers for the Bank and the Committee at 11:00 A. M. on June
19, 1978 at the offices of the Federal Election Commission in
Washington, D. C. Mr. Myerson on that date, and on Monday, June
12, 1978, informed me that the sole purpose of that meeting
would be to discuss the terms of the conciliation agreement.
-L' further informed me that if we wanted to discuss anything
else, such as the innocence of the Bank and the Committee, it

C would not- he worth our while to meet with you and your staff.

The position of the Federal Election Conunission is that
it will confer with us about this matter only if we first
concede that our clients committed a violation of the law.
I will not go to a conference on such terms. Mr. Waller, who
is now out of town, can speak for his own client.

I believe the position, stated above, of the Federal Election
Commission is a violation of my client's rights under 2 USCA437(g). The law specifically gives us "a reasonable opportunity
to demonstrate that no action should be taken against such personby the Commission under this Act" and requires that "the Commission
shall make every endeavor ... to correct or prevent such violation
by informal methods of conference, conciliation, and persuasion ..

That has not been done in this case. It cannot be done ifthe Commission takes the position that prior to any conference my
client must be prepared to admit a violation of the law so that



Mr. William C. Oldaker
J-une 12, 1978
Pa pe 2

the only purpose of the conference 
is to discuss the terms of a

conciliation agreement. The least that fair play and due process

would require is that the Federal Election Commission 
discuss

this matter fully with us, and if my client has committed a

violation. SHOW US HOW AND WHEREIN AND IN WHAT 
MANNER SUCH

VIOLATION WAS COMM~hITTED.

We have submitted copious evidence 
that this loan was made

in the ordinary course of business. 
The Federal Election

Commission insists that the loan was not made in the ordinary

course of business. Yet they have not explained HOW.

What witnesses do you have who will testify that 
this loan

was made out of the ordinary course of business? 
What authorities

do you rely upon to refute or rebut 
the opinion of the Georgia

Department of Banking & Finance? 
I do not refer to argument of

counsel. Just what evidence do you have which would create jury

issues or which would prevent the court from rendering a summary

judgment or directed verdict in favor of the Bank and the

Committee?

My client and I are unaware that 
it has done anything wrong.

We are not prepared to admit that 
it has done anything wrong

unless it -is shown that it has. In this connection, I must

point out that it was not until April 1978 that 
the Federal

Election Commission submitted 
regulations to Congress regarding

the making of loans. The regulations submitted this year were

not in existence on May 14, 1976.

We acknowledge that the Federal 
Election Commission has the

power to embarrass the Committee and 
the individual members by

the filing of a complaint in the District Court here. However,

to my knowledge, the Commission has neither the 
legal nor the

moral right to do so.

Unless the Commission is prepared to 
discuss this matter

fully with us, as required by law, and to demonstrate to us how

and1 wherein and in what manner a violation was 
committed, we



Mr. William C. Oldaker
June 12, 1978
Page 3

are not prepared to enter into a conference simply for the

purpose of preparing a conciliation agreement which admits
wrongdoing.

Very truly yours,

JAY M. SAWILOWSKY, P. C.

BY:

M. Sawilowsky

JMS sf

CC: Samuel C. Waller
Paul Lovejoy

r.Jay lyerson
Mr. D. 1tigh Connolly
Mr. J. Carlisle Overstreet
Mrs. Nancy J. McJunkin
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JAY M. SAWILOWSKY. P.C.
ATTORNEy AT LAW

002 OGOR@IA AIIROAD WANK BUILDING

AUGUOTA. GIORGIA 80902

'18 MAY 31 AM I : Z5

May 26, 1978

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Paul Lovejoy
Office of General Counsel
Federal Election Commission
1325 K Street N. W.
Washington, D. C. 20463

803186

Re: MUR 218(76)

Dear Mr. Lovejoy:

Enclosed is the affidavit of Mr. Charles B. Presley,
complete with attachments.

After reviewing all of the material sent the Federal
Election Commission by Mr. Waller and me, please call me in
order that arrangements can be made for a conference between
Mr. Oldaker and you and Mr. Waller and me and our clients.

I appreciate your patience and cooperation in this
matter and thank you for it.

Sincerely yours,

JAY M SAWILOWSKY, P. C.

BY:
aM. Sawilows-kv

JMS : sf

Enclosure

cc: Mr. Samuel C. Waller
Mr. D. Hugh Connolly
Mrs. Nancy J. McJunkin
Mr. J. Carlisle Overstreet

803187
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FEDERAL ELECTION COMM1..ISSION

In Re: Doug Barnard for Congress

Election Committee, MUR 218(76)

Personally appeared before me, the undersigned

officer authorized by law to administer oaths, CHARLES B.

PRESLEY, who being first duly sworn deposes and says on oath

as follows:

1. That he is Chairman of the Board of the Georgia

Railroad Bank & Trust Comr,any.

2. That in authorizing the loan to the above

Committee on May 14, 1976, the deponent took into consideration

the impeccable character and reputation of D. Hugh Connolly,

Chairman of the Doug Barnard for Congress Committee, and the

other members of the Committee; and further that D. Douglas

Barnard, Jr. was well known and enjoyed an impeccable reputation

and was worthy of the support of Mr. Connolly and the other

members of that Committee.

3. In making loans, many things are taken into

consideration. The character of the borrower is among the

most important. Please refer to the attached reference

material.

4. That the interest on the loan was set at 7N7

per annum because Mr. D. Hugh Connolly, Chairman of the Committee,

who was making arrangements about the loan, had been making

personal loans with the bank with interest at 71n-. er annum

or less.

5. Since this loan was made, there have been two

bank examinations by State and Pederal regulatory authorities.

In addition, the bank's loan portfolio is examined annually by

the bank's independent auditors, Touche Ross & Company. Neither

the State and Federal bank examiners nor the bank's independent

auditors have ever classified (criticized or taken exception to)



this loan. In this connection, both the State and Federal

bank examiners and the independent auditors search for loans

in violation of State or Federal banking laws or which

represent more than the average credit risk, and report

such loans in a special section of their reports reserved

for that purpose. Again, this loan has never been classified

(criticized or exception taken thereto) by the bank examiners

or the independent auditors. Attached is the letter of the

Georgia Department of Banking & Finance, dated ,-ay 5, 1978,

which shows that this loan was made in conformity with the

Financial Institutions Code of Georgia (.codified as Title 41A

of the Code of Georgia) and appears to have been made in the

ordinary course of business.

Sworn to and subscribed before me

this day of May, 1978.

Notax( PublikC, Richmond County, Ga.

Notary fl kmP
My omn fLo pire6 uiy t, 1

/
/

/
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Banker's Guide to Financial Statements, by Thomas J. O'Malia

The Role of Statements

Before the actual discussion of financial statements can begin, a number of prelimi-
naries must be reviewed. Items listed here are generally known, but are briefly re-
peated as a refresher.

The financial strength of a company is but on. -f v-'ny aspects to he considered
when making a loan decision. Consideration must be given to the time tested "C's"

of credit. he analysis of the character of the applicat can 0o0SAwWltUs" fiu
strength or make up for its weaknes. The capital of the prospect is the first point of
financial review. Banks seek to share in opportunities. By definition, that means
some reasonable relationship between what the banks and the creditors will invest
and what the ownership will risk. The third of the historical "C's" of credit is capac-
ity of the company to perform. To consider a loan which triples the company's vol-
ume raises serious non-financial questions regarding the company's capability to
produce at that level.

In today's world, the historical three have been expanded to five. The newcomers
are self-explanatory. They are conditions and collateral. If you listen to our market-
ing professionals, the sixth "C" is checking account - can we get it?

Organizations

A rose is a rose is a rose, but a statement is not a statement is not a statement. Not
only is each statement unique unto itself, but each type of organization is by its
nature different from others. A partnership, a proprietorship, and a corporation are
different forms of organization in many ways. A review of their structure is not
needed here, but it is appropriate to remember that their reasons for being in busi-
ness are different. Proprietors are in business for personal salary. TIhey can not be
compared with a public corporation which bears the responsibility to pay dividends.
Nor can such a corporation be confused with a privately-held corporation which
seeks the same goal as a proprietorship while using a different tax vehicle. A partner-

ship can be a simple combination of two proprietors or it can be more formal than
a large corporation.

am __- - - mod



CHAPTER II

Credit Investigation

The extension of credit is based on the creditor's confidence in tile debt-
, or's willingness and ability to discharge his obligation in accordance with the

terms of his agreement. .

Assuming that the prospective debtor desires to pay his debts, the next ques-
C tion, which should be answered affirmatively if the loan is to be granted, is

whether lie is abl to pay. Willingness to pay may be placed under the head-
ing of character, while ability to pay may be listed under capacity and capi-

Ctal.

To state it another way, in alliterative but expressive terminology. The
primary bases of credit granting are the three C's of credit-Mg, capac-

ity, and capital. Another important factor, a fourth C, has to do with condi-
lionJ .general business conditions and conditions in the particular industryin which the company is engaged. Sometimes a fifth C, collateral, is added.

CHARACTER
a-'Otc* is 'a baik ekment Iw

iinmuU iuEw s ~I &*or .ar 14.
wit whoCharacter refers to determination to pay

Character .ipplics t) groups of men collctivcly as well as to individuals.
Thus, in extending credit, not only must the credit analyst consider the char-
acter of the individual risk, but in some cases he must also consider the in-
tegrity of the group to which the individual belongs.

Wkil cbauewn doq *o i t ?4w,.- 11 1w-i be
~ I 44~adt ii bth a*~ ~S aIM taw kdUo. The

credit analyst, in his cxamination of this factor, should investigate the past
record of the applicant. Hlc should find out all he can regarding the appli-
cant's background, his habits, his associates, his style of living,
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Credit Administration, by Kreps & Wacht, American Institute of Banking

8 CREDIT ADMINISTRATION

Management should also develop specific policies for each type of loan,
after careful consideration of the many factors which will directly and indi-
rectly influence its lending operations and also of the characteristics of var-
ious types of lo.iis. The chiracteristits of specific loan types will be dis-
cussed in detail subsequently (in part two of this text), so policies covering
specific types of loans need not be covered at this point; however, certain
importait, generi considerations should be included in the development of
any bank's lending policies. These considerations can be summarized under
four headings: (I) creditworthiness, (2)_loan liquidation, (3) commensur-
ate balances, (.4) interest rates.

CRE DITWOR7TlI NESS
In order 1, be ""worthy- of credit, a business borrower must be able to

prodtiie evidence of his firm's ability to repay its loans and its willingness to
,naintl iii good f.aith in discharging its obligations to banks and other credi-
tors. (:r.ditworthicss is therefore a function of a business borrower's busi-
ness repitation andi a satisfactory fiuancial condition. As for the individual
borrower, he must evidence these same characteristics, 4Mt in:addition shoutd
possess good character to im thinmtto db&d his de along with
the necessary ,Nilit) to carry out this intent. In other words, the individual
borrower should be judged according to his character, capacity, and capital
--- the classic three C's of credit.

From a policy point of view, it is essential that the lending officers be
provided with the appropriate means of appraising credits effectively. This
m1eans, 'if Course, that the bank should insist that all potential borrowers and
borrowing customers provide, as part of their loan applications, financial
stAtements, carnigs records, and other such information as the current loan
situation may (all for. Further, the bank should provide sufficient administra-
tiv. and ,h'rit.,I support to the lending oihccr to expdite the analysis of this
information on a timely basis.

It is also important that the lending policy provide for a continuing finan-
tial clheck on the borrower through periodic review for outstanding loans.
Earl)' detection of unfavorable circumstances will permit thc bank to talke
positive action that may prevent serious losses to both the bank and the bor-
roiwer. The larger the loan and the greater the risk, the more intense the
link's review should be.

LOAN LIQUIDATION POLICY
A soun)d policy that should be established in the handling of loans is to

.i rr.unge, .at il ic e ,t cli,, tiif the I'a.n.,. a yslen'ii ic plan o)f repaiyment. The
be- t time to disc iss repayment plans is before the loan is made. From the
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ATTORNECY AT L.AW P11*

*Oa GEORGIA RAILROA0DSANK SUILDiNe
AUGUSTA. GEORGIA 002

May 25, 1978

Mr. Paul Lovejoy
Office of General Counsel
Federal Election Commission
1325 K Street N. W.
Washington, D. C. 20463

Re: MUR 218(76)

Dear Mr. Lovejoy:

I enjoyed talking with you last Tuesday morning. Mr.
Presley's affidavit was redrawn, but he's out of town until
this coming Friday, May 26, 1978.

His affidavit will be signed on May 26, 1978 and on
that date mailed to you. As I told you, his affidavit will
deal with the importance, in making loans, of the character

-- of the borrower, the interest set for this loan, the opinion
of the Georgia Department of Banking & Finance, expressed in
its letter of May 5, 1978, and the fact that no bank examiner
has ever criticized the loan.

N Sincerely yours,

JAY M. SAWILOWSKY,

BY:

yI. ilowsky

JMS :sf

cc: Mr. Samuel C. Waller
Mr. D. Hugh Connolly
Mrs. Nancy J. McJunkin
Mr. J. Carlisle Overstreet



JAY M. SAWILOWSKY. P.C.
ATTORNEY AT LAW

902 GEORGIA RAILROAD BANK BUILDING.

AUGUSTA. GEORGIA 309,2

C"tr .

t PVi"

"0C- %i I 'll .

UA "-l ot

- r'.

Mr. Paul Lovejov
Office of General Counsel
Federal Election Commission
1325 K Street . U.
ITashington, D. C. 20463
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002 GEORGIA RAILROAD (ANK SUILDING

AUGUSTA. GEORMA 0002

May 22, 1978

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Paul Lovejoy
Office of General Counsel
Federal Election Commission
1325 K Street N. W.
Washington, D. C. 20463 803832

Re: MUR 218(76)

Dear Mr. Lovejoy:

Enclosed are the following:

1. Affidavit of Sarah B. DeLoache.

2. Affidavit of Nancy J. McJunkin,

3. My brief showing that the loan was secured under
Georgia law.

C7 In view of the importance of this material, it is being
c" sent by certified mail. I appreciate your extension of time

granted last Friday and thank you for it.

As Mr. Waller and I, and our respective clients, desire
to confer with you and Mr. Oldaker about this matter, I will
call you to arrange a mutually convenient time.

Sincerely yours,

JAY SAWILOWSKY, P

BY: 

A

y Sawilowsky

JMS :s f

Enclosures

cc: Mr. Samuel C. Waller
Mrs. Nancy J. McJunkin
Mr. D. Hugh Connolly
Mr. J. Carlisle Overstreet
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FEDERAL ELECTION COMMISSION

In Re: Doug Barnard for Congress

Election Committee, MUR 218(76)

Personally appeared before me, the undersigned

officer authorized by law to administer oaths, SARAH B. DeLOACHE,

who being first duly sworn deposes and says on oath as follows:

1. She is a Vice-President of the Georgia Railroad

Bank & Trust Company and is Manager of the Credit Department of

said bank.

2. That attached hereto as Exhibit A, and incorporated

herein by reference thereto, is a copy of a report prepared from

said bank's records showing new and renewed loans for May 1976.

The total number of new loans during that period was 307 and the

total number of loans renewed was 502. The total number of all

such loans which were made with interest at the rate of 7k% or

under was 73, of which 36 were made on a secured basis and 37

on an unsecured basis.

3. That the records of the bank show that D. Hugh

Connolly had the following personal loans with the Georgia Railroad

Bank & Trust Company, open on the following dates, for the following

amounts, with the following interest, and due on the dates

indicated:

DATE OF LOAN4 AMOUNT OF LOAN INTEREST RATE DUE DATE

3/21/74 $17,000.00 8%~ 3/21/75

As of May 1976 Renewed for At 7k%~ 12/16/76
$12,000.00

12/23/74 $ 4,950.00 8%~ 3/24/75

As of May 1976 Renewed for At 7k7% 3/22/76
$ 4,950.00

3/25/76 $ 4,950.00 7% 6/21/76



~7nfl ; 9 3

$ 4,000.00

Loan of Hugh Connolly and 0. P. Hollis:

$ 993.75 8%0 Monthly at
$65.65 per mo.

k,6
-'SARAH B.- DeLDIMMq .fHE

Sworn to and subscribed before me
this 2-. &day of May, 1978

6/3/76

5/3/74

9/1/76
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FEDERAL ELECTION COmmISSION

In re: Doug Barnard for Congress

Election Committee, MUR 218(76)

Personally appeared before me, the undersigned officer

authorized by law to administer oaths, NANCY J. McJUNKIN, who

being first duly sworn deposes and says on oath as follows:

1. That she was and is Treasurer of the Doug

Barnard for Congress Election Committee.

2. That attached hereto are true and correct copies

of the bank statements of the checking accounts of said Committee

at the Georgia Railroad Bank and Trust Company for 1976.

3. That on May 14, 1976, the date of the note in

question, the said Committee had a balance in its checking

account of $7,396.78. That the loan proceeds of $10,000.00

were not deposited into said checking account until May 17,

1976, three days after the date of the note.

S NANCYwa.odu UNKIdubf

Sworn to and subscribed before me

this 7 day of 1,1ay, 1978.Y

N r utc ihon o~ ,/G
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FEDERAL ELECTION COMMISSION

In Re: Doug Barnard for Congress

E4'lection Committee, MUR 218(76)

THE LOAN W4AS SECURED

By the express terms of the Promissory Note of May

14,9 1976, the borrower, the Committee, granted to the bank "a

security interest in all property of the borrower left with the

bank or which is now in, or may hereafter come into, possession

of the bank, and in any and all balances, credits, deposits and

accounts of the borrower with the bank whether any of them be

general, special, individual, joint, or held as a tenant in common,

and in any and all drafts, checks, or other items deposited with

the bank by the borrower for collection, with full authority to

charge at any time without notice or demand any and all credits

due borrower represented by or resulting from any of the above

against any obligations secured hereby, whether matured or not."

Under Georgia Law, this created a perfected security interest

in that property in favor of the bank. Georgia Code §§ 109A -

9-201, 203, 204, 302.

The Promissory Note, under that part entitled

ADDITIONAL PROVISIONS expressly provides: "If at any time..

if the bank shall feel insecure for any reason whatsoever,

(1) any and all of the obligations made, at the option of the

bank, and without demand or notice of any kind, be declared, and

thereupon immediately shall become, due and payable and (2) the

bank may exercise at such time, and from time to time, any

rights and remedies available to the bank under the Uniform

Commercial Code in effect at that time in Georgia, or otherwise



Under the Uniform Commercial Code in effect in

Georgia in 1976, and since, such a provision is lawful and

enforceable if the bank acts in good faith. Georgia Code

§ 109A-1-208. The burden of establishing lack of good

faith is on the party against whom the power has been exercised.

Georgia Code § 109A-1-208.

A photostat of the Promissory Note of May 14, 1976

is attached hereto as Exhibit A. On that date, EXCLUSIVE OF

LOAN PROCEEDS, the Committee had on deposit with the bank,

securing the loan, $7,396.78. The affidavit of Mrs. Nancy J.

McJunkin has attached to it photostats of the bank statements

of the Committee for the entire year 1976. Reference to that

affidavit will show that, from May 14, 1976 until December 31,

1976, at no time was the bank unsecured. In fact, at times

the bank was 100% secured and at other times the bank was

secured in excess of 100%.
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crud the a payments to be du* ianthe ae 4ad io e rco me -a tie .o6Swte h the8s
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u i baa cnsecutive ind Otness hepaymeersweach In the sd S nt! of IrnsaciPountFn ashed .tbrdt
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paymens" of I .---.--- due as0111__

oOther:
The finance Charge clarei e ote-date mof notee

and all costs of collection. including 1 5 attorney' s fees if collected by law or through an attorney a( law. If thWs Note 1 not paid at

maturity, whether said M3surity st,,ail be according to its terms or by the accelefatiofl thereof under the powers hereinafter set forth, the

unpaid balance of the indebtedness here:n3ter shown in the said 'Statement of Transaction" as "Amount Financd")s hall bear interest

from date of such maturity at the rbte Of 8 h per annum until paid. Whenever any payment Is not paid whnm thite the Borrower W

pay (at the option of the Bank in lieu of additional interest on such delinquent payment) a late charge of 5 tsr each dollar of the

payment In default (not to exceed S5.0O) and the Bank may, at Its option, declare the Note to be Immediately due and payabkl Bor-

rower waives demand, presentment. notice of dishonor and protest. Should this Note be paid In full before mattaity a parIal refund of

the FINANCE CHARGE (hereinafter shown in the said "Statement of Transection') will be made, computed by the proportion which dhe

total of remaining unpaid balances bears to the original total of all unpaid balances, known as the "Sum of the Digits" refund meodd,

or It checked hereoLM based on the actuarial method of computation. 31s such term is used by the Bank In its normall bankling procedures,

after first deducting a maximum of S15 acquisition cost from the FINANCE CHARGE. A Balloon Payment. which shall be &a paymet

that is more than twice the amount of any otherwise regularly scheduled equal payment, may be refinanced only upon such terms and

conditions as the then parties to this Note may agree as at Its due date.

Toe eecsuetba paymenat the tzInebtednes e ideaeed by thin NoWsi myeuteasoorresewswb he.=A wd y d alit191555. & ew d e ft seekla r no
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ctat. IndIvIdual. loinst. or hold as a lenat I:! ntz~ and in cay amd a draftu. checks or other tLez. deposited with the Dank by the = V CODOMeeMets..WI& 11A 4&

theity to chrge 9at any time without not--* or demnzd any and all credits due Borrower reprtesa:ed by otr reuling bon ay of the ohev"ohomy ebUMl @S

cured hereby. whether mothraed or not.

If moq rhin'. one r- ssn. s.:t 
hi. sNo*a e -,.6 as us.ii' :. -

- 's:
r .;nzo 'hds Noe ay, each of them. who shall beoal
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STTMETO TRA MCT

INSURANCE

PROPtRTY INSURANCE, if written in connection with tb , loan. may be

obbb.,ed by Borrower through any person of his cho6, subject only to

the 9a- k's rit to refiue nry nsurer o"ered by W.e Borrower, for rea-

sc,Wal SUS. SUCh i-;-r3C C d'.- ot be o : ed fron or through the

Bank. .7
CREDIT LIFEAND OISAB:LTY INSURA. ME Is not required to obtain

this loan. No charge Is made for credd Insurance and no credit insur-

ance is providel unless LV9e Borroter fns the approprIate statement

below:

(a) Th3 cost for c.edit Litre a ) JOaD.ty Ilnsurance will be

$ .. . 1. . %j*., toirm )' -,zredit.

bThe Cos',frr Creit"til insurance alona wi; be

$ ..... .. .. ' r re c" tht creoit.

fl I d-'siie Credirt Life In: .jr3.xo sziy

t Ievre :OCrodt t d D3J'y 2.

[1)1,3 CO~T deriro C oL'lat ~-:.~'

STATEMENT OF TRANSACT
1. Aman. of Loan

2. Other Charges included In the
Amo,r f Credit Extended. __
Cfedt Lfe Iinurace

Disaoi: y naurance $.

Prope.rty Insurance $

3 AMCU,T FINANCED (0 and 21

4. FINANCE CHARGE
Consis! not
Interest

Loan Se, ce Fee

o 00. 0

$---OO7590

37-'.00
$-

3-

ANNUAL PERCENTAGE RATE

TOTAL. OF PAY tENTS
t 10,375.00

'E .~ .! ~O.izs£ 'C :~ '- rt~Es:~?~EY THE SAME B-TxN; INCOR.

tN WT P- iP n:- . .- .~.2rt"s A rbdornnt and hoee.:j ac.' weeS racapt of A compIletd Co-0 bheo

c/o Sherman and Hemstreet 7
HO (. n *n.! -, 3

739Broad Street
..... (Cila Locv::y or' . - C) E3..% o." ?.2 9 No.,

(G!12. LO CI*" '.'

22-8334
-me Phon,

-...-..-.----.--.-

Sgnaturs ($Ign name in Ink. Do Not Prdnt)
Doug ynaard r Congress

D. Hugh Connolly

A..

-)';1 • ",'¢e



ADDITIONAL PROVISION*

he -nder of ha ,o. .n pay:-.- ,".ec or for any other reason shal ndf atfect the r;,t of thnAeBak to roet the CoLri tri sctty for any other obbga-

lions. If any of the Collaoral is released . Sc--wor. Bor er aree" to *ecute whatever dC..aent am required n to aotx d!Ae &.0 BWO seeuity imree La the

Collateral released.

The Bark shal have -to d&'y Cis ' to -o ectic-%.otprotsclion of the Collaiter::lor of anyt iccmethereon. nor as to te proservaliom @viamy vsio into w a~ thiee".

beyond the scfe cus'l< y th er
ec - -

In addition t oal caher r ","IpC-ssessed h-v i %he Bank. fn ti-a&to lior. whether Ib-efore or afr!*any of 1he Oigaicns ebaliboo=* edtiand payable. cmy(W

transfer all or any lyart of the C.*::. --.o ---.nz= of *e Baik of its Iominee. with or without dLscloln; tha. !ch Ccli'etC1oo r i , vi ea sectty tio mad

sacurity lnteres! herwqnde"o:1) n¢ t'.h*e pa:-os -b:gted =, any of the Collaeral to make pyme n* !to he o.nk of any ci-ounts due - ,r a m , due OMemd( t C

enforce coli ticn of cry of el ~ n~ b ~ ~~ at '-w or otherwise and uurrnder, toeasC!n *thange i1c, ' teted. :,--_-pomise. exitdtheMoafturi-

ty ot or renow from '- 'n '0 S71f.:r 7n-'y _*-ad (_-h c! r ornot longertha-n te orignal te rmy athe loan) any de €ibroe e dadtheeban CW take ceri of

and retain any proceeds ofe -Ie C c-erc ; -' * exercise stch additional rlgh and po wers. If=y with rpeci to my security f or c 7=miyany of theooblig

tions, as may be provde in ct-y wt'-.n 1,-.# ti n cdd_..ont to this Note-

It at any trne the Coiiaeroi,. Icr any ' eC3s-n whoatsoewr shall be or become -=satlbiaovry to the Bank. Borrower will iMMediak7 y f & *111othe C9abted Or

make such paryme~lt on aecoirit --s w,'l be sas'z-tcty to the Bank and in the event ot failure so to ;Io. or i tuh Borrower sho"l be=--o me Ioiset (as deofned in the

Uniform Commercial Code I.-%~ea at that - t* in G'eargia.). CT' a petition In bankiuPtCY be tiled by or against Borrower, or a .esterbe sppow" lofw any part of the

property or assets of Borrower. c- h .e s-. ,,be =i assignment by the Borrower 'or 09he benefit of afe its. cr if any judg'ent be eierod qd Ie e

Borrower@'haill fail to meet ciG1 u'yany wtetdfeS rliability to the Bank. or if any wwait-ny or repeeeattion @4 Ba.orwer I t to t - atend Crfedit.

(whether as evidenced by this N o or otherwise), prove un .tu or misleading. of If .orrOwef sha e-W to pay when dueo any pros-im ca =y I&e iWIMi policy bold

as Collateral herefor, or A BorratWvr shall die be!-re payrmsot of this Note. or if he Bank shall feel t-risecre f o any roa m wbahmov". ( my o all ithe o

ons may. at the option of the Bank. ,and wthcut demand or notic of any kind. be declared, and thereupon imr.eio -oly shahll bam-, . ga and(23t wem

may exercise at suchftime, andIte n e mto =ote. a y r -ghts and remedies avcalable to the Bank tder t eUn nom Co ecial ;Cao1e ,n aet in Gegte

or otherwise available 1,i he Ba-ni. incl-;dznq tcse avatlcL-leunder any written trsmmflettt (in odd!on to th-s Note) relkrfng to amy ofb @ 4 908MCb or my seomit

thervfor. If any noticatfiltof .ntnded dinportcn of ary of the Collatordl is required by law. such noliucomtianshall be doed.-"e , and MTOl
1 ive.si MaJ1l

ed at least live days before such disposItion. ;csace prepa!&d addressed to the Borrower, elther at the address shown below. or at =ny oviffabuin @4 e of 8Srrweer o

pearing on tis te rds of the Bank. Any proceeds arsing from anty isposition of Collateal msay be applied 67 the Bankh to the payzwfexppapeg in cMMUMMW& t&e

Collateral. Including reasoncble acrey'see"and legal expeamne. rind any balance of sruch proceeds may be applied by' the Dan 9 W ard~py"e W l~oadli 09

tiorte. and in such order of a pticncr. aS the an may from time to time elect No delay ar failure ot the part iof heSakzin *2the @44 many sigt r Medy 2

operate as a waiver thereof, and rto single or partcal exerCi by the Bank of any right at remedy shall prechloor or farter eincise t weeoz heemCm @;4m

other ight or rmey'.

The Bank shall be under no d-zty to *e:- sv any of the rights or remedies givent by this Notie or by law and no party to thiNWs hLI be Is I myeo hseWb

gatios or undertaktngs hereun.er ' ) should e?.=1rk releao or agree not to sue any person gcmut whom a party bas. to the kno g t0 b aaright d s-

course or Wo) should the Bank c-.r to suspew- he--e right to enforce the collection of this Note or B ks Intestin the C,. l, 'u n mth inin. .thm r, J

The Rorowu r hereby for h se dfcrid warves liatneed and all other exemptions under the lows ofGeorgiaMnd Of all edt d @W the o dm w sb

In the Ccoteral as, ojainut the payment oc!th!.s Nce or any renewals thereof and assigns anid cc-- .9ys to the 3arth raid lafteeteed oecon .5 44 peuythtn

be set apart threunder. Lmnam of hankrupszY. Borrower authorizes and directs the Tnistwe to c6e:.wer to the Bank a asdim @ oerIa m eys

as oelp to apply to the pay wnt of such Cb14af nU nd the Bank is appointed attorney inc _ _r o aftmy a CID Z

by law.

GUARANTY OF PAYMENT

FOR VALUE RECEIVED. the unde-sned (ointly and severaly if more than one) hereby unconditionally girau'ted) thepaymentofdhe

indebtedness evidenced by the w:tb z note when due, whether by accelerstion or otherwise, ard all expenses (iacladiu attomeo fees)

incurred in the collection thereof, an-f .n the enforcement of tigbts under say security therefor. end hereby waive(s -eenw t, demand, &odce

of dishonor, protest sod al! other noices whatever, and waive(s) notice of any sale Of any collateral. and conseads) d ay msd all

which is now or may be hereat be. as collateral security for said indebtedcess may be exchanged or released 6 erwea: aytime.

and from time to time, or the time of ;ayment of said note or any of the indebtedness evidenced thereby soy be erudded ia waloe cl in pan eand

without limit as to the n'-'nber of si¢Ch extensioas or the periods thereof and wit!ont notice to or futhet assent fom the Mdesi4ped weo will

remain liable undec this S-.a:tnty not w-stzndinS any such charges, releases. srreidets o exentions.

.NothingS except payment to the hoier of the said note of the full amout of the indebtedness evidenced there* in cash oball eleane the

undersigned or Any of thez irom liabili.'y under this guaranty.

Given under the hand an! seal of each of the tndersi&ned, this- - day of

-(L.S)
Ad& es s

Address
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LAW OFFICES OF
GN. NIXO4 WEDPM[ ELECT IONFIELD OW NIXON, YOW, WALLER & CAPERS rik"A"Ift

SAMUEL C.WALLER ..a,, 
- 

CUMMING
JOHN O CAPERS 1500 GEORGIA RAILROAD BANK BUILDING OF COUNSEL
0. PALMOUR HOLLIS (ALSO &C,)
REONALO MAXWELL, JR. AUGUSTA, GEORGIA 3002 7 MAYH2ENRY P. EVE"
W". BYRO WARLICK 10 PlAY A1 '1.ST
PAUL H. DUNAR,=In
ROBERT F. WRIGHT, JR. (ALSO MISS.) T(4 L)PH 7ONE4
JOHN B. LONG

ROY D. TRITT

RICHARD E. MILEY (ALSO S.C.)
JOSEPH H. FOWLER

CHARLES C. STEBBINS, W (ALSO ALA.)

80290
May 16, 1978

Paul Lovejoy, Esq.
Office of General Counsel
Federal Election Commission
1325 K Street N.W.
Washington, DC 20463

Re: MUR 218 (76)

Dear Mr. Lovejoy:

I refer you to my letters to Mr. Oldaker of April 3,
1978 and of April 20, 1978 in connection with the above matter,
and enclose herewith a letter from the Deputy Commissioner of
Banking & Finance of the State of Georgia. He sets forth there-
in the opinion of the Department of Banking & Finance that the
loan in question, which is the subject matter of your investi-
gation, was made in conformity with the Financial Institutions
Code of Georgia and further that it was made in the ordinary
course of business.

The sole issue to be resolved in this matter, accord-
ing to our understanding, which is confirmed in Mr. Oldaker's
letter to me of March 28, 1978, is whether or not the said loan
was made in "the ordinary course of business" as set forth in
2 U.S.C. S431(e) (5) (G). This subsection and one set forth there-
after [S431(f) (4) (K)] exclude from the definitions of "contribu-
tion" and "expenditure" "a loan of money by a national or state
bank made in accordance with applicable banking laws and regula-
tions and in the ordinary course of business..."

In S441(b) the Act provides that it is unlawful for
certain entities, including "any corporation whatever" to make
a contribution or expenditure in connection with any election
at which a Representative in Congress is to be voted for, etc.
Although the terms "contribution" and "expenditure" had been



Paul Lovejoy, Esq.
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previously defined in the Act as excluding a loan made by a bank
in the ordinary course of business, this section emphasizes that
fact by restating the exclusion.

In resolving the issue in contention, it is first neces-
sary to construe the language defining the type loan which is not
prohibited under the Act. The loan must meet two tests: (1) that
it is made in accordance with applicable banking laws and regula-
tions, and (2) that it is made in the ordinary course of business.

Since the test is in the conjunctive, a question arises
as to what is meant by a loan not made in "the ordinary course of
business" if such loan is in compliance with applicable banking
laws and regulations.

Apparently, the Commission is not contending that the
loan in question was made in violation of applicable banking laws
and regulations. In any event, the opinion of the Georgia Depart-
ment of Banking & Finance in this regard would constitute substan-
tial evidence that the loan was not violative of the Georgia banking
laws and regulations. In order, therefore, for the loan in question
to constitute a violation of the Federal Election Campaign Act, it
must, in our opinion, meet a narrower test. That is, it must be
a loan which, although in compliance with applicable (state) laws,
was one not made in the ordinary course of business.

The Federal Election Campaign Act does not define "ordin-
ary course of business" or set guidelines for that purpose, although
proposed regulations would attempt to do so. The Georgia Financial
Institutions Code does not use or define this terminology. Nor is
there any readily available treatise which provides a pertinent
definition thereof. However, there are reported cases which deal
with this language, but only rarely in banking contexts. The
question is one of fact and ultimately depends for resolution on
many factors.

It can be said generally that a transaction not made in
the ordinary course of business results in some kind of penalty.
Here, however, there would be no penalty under the Georgia banking
laws. In most cases where transactions are analyzed as to whether
they were made in the ordinary course of business, the purpose of
the statute involved and the evil to be remedied are considered.
In the matter under investigation, the purpose of the Act is to
prevent contributions by corporations to certain political candi-
dates, and not to prevent unwise or unusual loans from being made.
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It is submitted that any alleged irregularity in the making of
the loan in question should, in determining culpability, bear
directly on the donative intent of the corporation.

What guidelines should a bank follow in making loans?
Different guidelines exist for different type loans. Loans should
be commercially reasonable. They should generally be made in the
geographical area of the bank's operation. They should be made
to credit-worthy borrowers. The character of the borrower should
be considered, as should the borrower's capacity to repay the loan.

All of these factors were presumably taken into account.
by the Georgia Department of Banking & Financing, when, in retro-
spect, it deemed the loan in question to have been made in the
ordinary course of business.

Whether the interest rate on the loan should have been
the same as that applicable to loans made to Mr. Connolly generally
is a matter of permitted Bank discretion which, it is submitted,
should not be subject to criticism by the Federal Election Com-
mission. Mr. Connolly's character and credit worthiness were no
different when he signed the note in behalf of the Barnard Committee
than they were when he made a personal loan. The Bank's expecta-
tion of repayment, whether Mr. Connolly was personally liable or
not (which has never been determined as a matter of law) was un-
doubtedly the same.

In summary, Georgia Railroad Bank & Trust Company main-
tains that it has not violated the Federal Election Campaign law.
Further, it contends that any attempt on the part of a non-bank
regulatory Commission, distantly removed from the site of the
transaction, to determine whether the transaction, conceded to
be legal, was made in the ordinary course of business or not, is
beyond the Commission's area of expertise and its capacity to
make a proper judgment thereof.

After considering the above, if you still intend to
recommend to the Commission that it find probable cause to believe
that Georgia Railroad Bank & Trust Company violated the Act, I
ask that the Commission afford me the opportunity of conferring
with you and the General Counsel in Washington with a view towards
working out some satisfactory phraseology of a conciliation agree-
ment. I realize that the General Counsel has provided me with a
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form for such an agreement but, as I have pointed out in the
past, the terms thereof are inaccurate to some extent and, in
my opinion, too harsh for the alleged violation which has taken
place in this matter.

I look forward to hearing from you in the near future.

Very sincerely yours,

qamuel C. Waller

SCW: j c

CC: Mr. Charles B. Presley
President
Georgia Railroad Bank &

Trust Company

Mr. Jay Sawilowsky
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May 5, 1978

Mr. Samuel C. Waller
Attorney
Nixon, Yow, Waller & Capers
1500 Georgia Railroad Bank Building
Augusta, Georgia 30902

Dear Mr. Waller:

As per your request the Department has caused to be performed a review of a
%certain loan originating May 14, 1976 in the original amount of $10,000 to

the Doug Barnard for Congress Committee. The loan was made to the committee
by the Georgia Railroad Bank & Trust Company, Augusta, Georgia. After review-
ing the loan and all supporting documents it is the opinion of the examiner
that the loan was made in conformity with the Financial Institutions Code of
Georgia and appears to have been made in the ordinary course of business.
Further, all terms in conditions of the loan were met by the borrower as con-

Ctracted.

Yours very truly,

Robert M. Moler, CFE
Deputy Commissioner

RMM: kcd
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JAY M. SAWILOWSKY. P.C.
ATTORNEY AT LAW

*o GEORGIA RAILROAD SANK BUILDING

AUGUSTA. GEORGIA 00002

0

May 17, 1978

802928
William C. Oldaker

enera Counsel
Vo Federal Election Commission

1325 K Street N. W.
Washington, D. C. 20463

Mr. Paul Lovejoy
Office of General Counsel
Federal Election Commission
1325 K Street N. W.
Washington, D. C. 20463

Re: MUR 218 (76)

Gentlemen:

Enclosed in the letter to each of you is a copy of that
letter of the Georgia Department of Banking and Finance to
Mr. Samuel C. Waller dated May 5, 1978 stating the opinion
of that department "that the loan was made in conformity with
the Financial Institutions Code of Georgia and appears to have
been made in the ordinary course of business." I believe that
Mr. Waller also enclosed a copy to Mr. Lovejoy in Mr. Waller's
letter of May 16, 1978.

1 have almost completed assembling the rest of my material.
When it is assembled, in the next few days, I would like to call
you and make an appointment for Mr. Waller and me, and our
clients, to meet with you, in Washington, D. C., to discuss
this matter.

Sincerely yours,

JAY

BY:

JMS: Sf

Enclosure

cc: Mr. D. Hugh Connolly
Mrs. Nancy McJunkin

Mr. J. Carlisle Overstreet

-j MAY A? AM B:57
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May 5, 1978

Mr. Samuel C. Waller
Attorney
Nixon, Yow, Wailer & Capers
1500 Georgia Railroad Bank Building
Augusta, Georgia 30902

Dear Mr. Waller:

As per your request the Department has caused to be performed a review of a
certain loan originating May 14, 1976 in the original amount of $10,000 to
the Doug Barnard for Congress Committee. The loan was made to the committee
by the Georgia Railroad Bank & Trust Company, Augusta, Georgia. After review-
ing the loan and all supporting documents it is the opinion of the examiner
that the loan was made in conformity with the Financial Institutions Code of
Georgia and appears to have been made in the ordinary course of business.
Further, all terms in conditions of the loan were met by the borrower as con-
tracted.

Yours very truly,

Robert M. Moler, CFE
Deputy Commissioner

RMM:kcd
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Greneral Counsel
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May 17, 1978

802881
Mr. William C. Oldaker 8 8
General Counsel
Federal Election Commission
1325 K Street N. W.
Washington, D. C. 20463

M aul Lovejoy
ffice of General Counsel

Federal Election Commission
1325 K Street N. W.
Washington, D. C. 20463

Re: IJR 218 (76)

Gentlemen:

Enclosed in the letter to each of you is a copy of that
letter of the Georgia Department of Banking and Finance to
Mr. Samuel C. Waller dated May 5, 1978 stating the opinion
of that department "that the loan was made in conformity with
the Financial Institutions Code of Georgia and appears to have

C% been made in the ordinary course of business." I believe that
Mr. Waller also enclosed a copy to Mr. Lovejoy in Mr. Waller's

Col letter of May 16, 1978.

I have almost completed assembling the rest of my material.
When it is assembled, in the next few days, I would like to call

you and make an appointment for Mr. Waller and me, and our

clients, to meet with you, in Washington, D. C., to discuss
this matter.

Sincerely yours,

JAY M. SAWILOWSKY, P.

JMS :sf

Enclosure

CC: Mr T. Hugh Connolly
Mrs. Nancy McJunkin

Mr. J. Carlisle Overstreet
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May 5, 1978

Mr. Samuel C. Waller
Attorney
Nixon, Yow, Wailer & Capers
1500 Georgia Railroad Bank Building
Augusta, Georgia 30902

Dear Mr. Waller:

As per your request the Department has caused to be performed a review of a
certain loan originating May 14, 1976 in the original amount of $10,000 to
the Doug Barnard for Congress Committee. The loan was made to the committee
by the Georgia Railroad Bank & Trust Company, Augusta, Georgia. After review-
ing the loan and all supporting documents it is the opinion of the examiner
that the loan was made in conformity with the Financial Institutions Code of
Georgia and appears to have been made in the ordinary course of business.
Further, all terms in conditions of the loan were met by the borrower as con-
tracted.

Yours very truly,

Robert M. Moler, CFE
Deputy Commissioner

RMM:kcd
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FEDERAL ELECTION COMMISSION
1325 K STREET N.W

WASHINGTOND.C. 20463

May 15, 1978

MEMORANDUM TO: CHARLES STEELE

FROM: MARJORIE W. EMMONS

-UBJECT: MUR 218 (76) - Interim Report dated 5-10-78
Received in OCS: 5-12-78, 11:46

The above-mentioned document was circulated on a 24 hour

no-objection basis at 4:30 p.m., May 12, 1978.

As of 5:30 p.m., this date, nn objections have been

received in the Office of Commission Secretary to the Interim Report.

(C*)

'?p0 V
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of)

Doug Barnard for Congress )MR 218
Committee and,)

Georgia Railroad Bank and)
Trust Company)

INTERIM REPORT

On October 19, 1977, the Commission found reasonable cause

to believe that the Georgia Railroad Bank and Trust Company

("the Bank") violated 2 U.S.C. 441b in making a $10,000

unsecured loan to the Doug Barnard for Congress Committee

("the Committee"). On March 15, 1978, the Commission found

reasonable cause to believe that the Committee violated 2 U.S.C.

441b in accepting the loan from the Bank.

The General Counsel's Office has been in communication with

Samuel C. Waller, counsel for the Bank and Jay m. Sawilowsky,

counsel for the Committee, regarding the conciliation of this

matter. Both attorneys have requested that they be permitted

to submit a report prepared by the Department of Banking and

Finance of the State of Georgia regarding the loan in question.

In a May 3, 1978, telephone conversation with a member of the

staff Mr. Waller stated that this report should be received by

May 5,, 1978.

In a letter dated April 13, 1978, Mr. Sawilowsky gave the

Commission notice of the fact that he is now representing the

Committee and requested that the Commission allow him 60 days to

present additional factual and legal material relating to the

"fordinary course of business" question at issue (Attachment I).
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On May 1, 1978, the General Counsel's Office replied to

Mr. Sawilowsky's letter requesting that he present any additional

material pertaining to this matter within 20 days, as the

Committee was first notified of its opportunity to do so in

October of 1977 (Attachment II).

The General Counsel's Office is continuing its conciliation

efforts with the Bank and the Committee. Upon expiration of the

20 day period we will submit to the Commission an analysis of

any additional material which may have been received from respon-

dents and recommendations as to the disposition of this matter.

Date William C. Oldaker
General Counsel
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JAY M. SAWILOWSKY. P.C.

ATTORNEY AT LAW
.o GEORGIA PtAILROAD BANK . Ui,, 17 i I :

AUGUSTA. GEORGIA 3002

April 13, 1978

Mr. William C. Oldaker
eneral Counsel

Federal Election Commission
1325 K Street N. W.
Washington, D. C. 20463

Mr. Randall Johnson
Attorney at Law
Federal Election Commission
1325 K Street N. W.
Washington, D. C. 20463

Re: MUR 216

Gentlemen:

I represent the Doug Barnard for Congress Election
Committee in this matter. While I have not yet had the
opportunity to confer with Mr. Samuel C. Waller, attorney
for the Georgia Railroad Bank & Trust Company, nor to
study all pertinent material, the information at hand
indicates that the sole issue is:

Was this loan in accordance with the
applicable banking laws and regulations
and in the ordinary course of business?

The material presently available to me, including the
proposed conciliation agreement, indicates that the deter-
mination of the Federal Election Commission that there is
reasonable cause to believe that the committee violated
2 U.S.c. 441b, as set forth in the letter to Mr. Connolly
of March 21, 1978 and the proposed conciliation agreement,
is based upon insufficient information and is not an
informed judgment. Accordingly, I propose, in cooperation
with Mr. Waller, to present to you the following:

A. Additional material showing this loan to have
been made in accordance with the applicable banking laws
and regulations and in the ordinary course of business.



C.

Mr. William C. Oldaker
Mr. Randall Johnson
April 13, 1978
Page 2

B. Brief of applicable law.

Please inform me:

A. May the Committee have until 5:00 P. M.
1978 to present the above?

on June 15,
t -

B Which of you am I to communicate with.

C. Are my letters to you required to be by certifiedma il?

D. With whom does the Committee confer about this matterand how are such conferences arranged?

Your prompt response to the above will be greatlyappreciated. In the meantime, I will confer with 1!r.'Wallerabout the additional naterial to be furnished you, as set
forth above.

Sincerely yours,

JAY M. SAVILOWSI'Y,

BY:
Sawi !o skv

JfS:sf

cc: ? r. D. Hugh Connolly
Mr. Samuel C. Waller

00.



Attachment II

FEDERAL ELECTION COMMISSION

1325 K SIREET N.W.
WASHINGTON.D.C. 20463

... :'May 1, 1978

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Jay M. Sawilowsky, P.C.
902 Georgia Railroad Bank Bldg.
Augusta, Georgia 30902

Re: MUR 218(76)

Dear Mr. Sawilowsky:

This letter is in response to your letter of April 13,

1978. As we have communicated to Mr. Waller and
Mr. Connolly, we welcome any additional factual or legal
material you should care to submit regarding the appro-
priateness of the loan made to the Doug Barnard for
Congress Committee ("the Committee") by the Georgia Rail-
road Bank and Trust Company ("the Bank"). However, we
are under statutory mandate to deal with all compliance
matters as expeditiously as possible, and as the Commit-
tee, through Mr. Waller, was first notified of its

C opportunity to present inforrnation to the Commission in
October of 1977, we request that you submit such informa-
tion as soon as possible.

Regarding the specific questions posed in your
letter:

A. Please submit any legal or factual material
pertaining to the loan made to the Committee by the Bank
within twenty (20) days of your receipt of this letter.

B. Any questions or suggestions regarding the
conciliation of this matter should be directed to
Mr. Paul Lovejoy, the staff member assigned to this
matter, at 202-523-4175, as Mr. Johnson is no longer with
the Commission.

Co v U T 1O 9
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C. Written communications are not required to be
*sent by certified mail.

D.. If you should desire to meet here with the staff
* member handling this matter for the purpose of further

explaining the Committee's poiinand attemping to
-~ conciliate, please call Mr. Lovejoy and arrange a mutually

A convenient date and time.

I trust that this letter answers your questions. We
await to hear from you about specific changes or additions
you propose to conciliate this matter.

Sincerely,

~-A9 ~ a>
William C. Oldaker
General Counsel

rC,
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May 5, 1978 802507

Mr. Paul Lovejoy
Office of General Counsel
Federal Election Commission
1325!K Street N. W.
Washington, D. C. 20463

Re: MUR 218(76)

Dear Mr. Lovejoy:

Per our telephone conference this morning, enclosed is
a photostat of my letter of April 17, 1978 to Mr. Oldaker and
Mr. Johnson. As the Federal Election Commission feels that
this loan was out of the ordinary course of business of the
interest rate and because it is apparently unsecured, Mr,
Waller and I will present to you materials to show that the
interest rate was proper and that the note was in fact
secured. Further, we expect to present to you materials
showing that, as far as the Georgia state bank examiners
were concerned, this loan was made within the ordinary
course of business.

Sincerely yours,

JAY M. SAWILOWSKY, C.

BY:
Sawilowsky

JMS : s f

Enclosure

CC: Mr. Samuel Waller
Mr. D. Hugh Connolly
MIrs. N4-ancy McJunkin
Mr. Carlisle Overstreet
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JAY M. SAWILOWSKY. P.C.
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April 17, 1978

Mr. William C. Oldaker
General Counsel
Federal Election Commission
1325 K Street, N. W.
Washington, D. C. 20463

Mr. Randall Johnson
Attorney at Law
Federal Election Commission
1325 K Street N. J.
Washington, D. C. 20463

Re: HIM 218 (76)

Gentlemen:

I represent the Doug Barnard for Congress Election
Committee in this matter. Inadvertently, my letter to you of
April 13, 1978 contained the wronp reference number. For your
ready reference, a photostat of my letter of April 13, 1978 is
enclosed.

I now know more about this matter than I did on April
13, 1978. While I don't have all the pertinent material, the

0 information now at hand indicates that the sole issues are:

(a) Was this loan in accordance with ,the applicable
banking laws and regulations and in the ordinary. course of
business?

(b) If this loan was not in accordanoe .with the
applicable banking laws, and regulations And not 'in the ordinary
course of business, did the Committee know that?

•

Mr. Waller informs me that you feel this loan to
have been out of the ordinary course of business of the bank
for two reasons:

(a) The interest rate, and

(b) It is apparently unsecured.



o

April 17, 1978
Page Two

Mr. Waller and I are developing material to show yon that the

interest rate was proper and that the note was in fact secured.

Since we do not know any other reasons why you might

think this note was not in the ordinary course of business,

we d4onot know what other charges to meet. If,'there are any

others reasons, please inform me:

(a) Exactly what those reasons are.

" (b) If the reasons involve applicable banking laws

and regulations, please let me know which particular 
laws and

regulations you have in mind.

(c) What other matters you think bring this note

out of the ordinary course of banking business.

The Barnard for Congress Committee cannot enter 
into

the conciliation agreement enclosed in your letter of 
March

21, 1978 to Mr. Connolly because:

(a) The Committee has not had a reasonable opportunity

to demonstrate that no action should be taken 
in this matter.

(b) All of the pertinent facts and laws are not set

forth in paragraph three of conciliatiou agreement and some of

C , the statements made therein are not correct. 
For example, this

loan was made with security which, on the date 
of the note,

C' amounted to $7,396.78.

(c) This loan was made within the ordinary course 
of

business.

(d) JEven if the loan was mad* outside the ordinary

course of business, the Committee did nbt know that and any

violation would have been inadvertent, Without 
knowledge and

unintentional.

In connection with the above, it is clear that the

determination, on March 15, 1978, of the Federal Election

Commission, that there is reasonable cause to believe that my

client violated 2 U. S. C. 441b, was an uninformed Judgment.

Reference to your file will indicate that my client has not had

the opportunity to present its case to the Federal Election

Commission.



Aprfl 17' 1978
Page Three

I would appreciate your response, to the questions
to you in my letter of April 13, 1978, and this letter as soon
as possible. Mr. Waller and I, in representing,, our respective
clients, want to sub4t ,:additio"a.,ingormat.on.,i t.:i:hen confer
vit''the Federtat'.c 4.n CouniisV n, 0*' itS ie esentatIves.

Sincerely .yours,

JAY 1.SAWILOWSKV P',C.

BY: Av/

ay M. Sawilowsky'

Enclosure

C

•.:.gg
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May 5, 1978

Mr. Samuel C. Waller
Attorney
Nixon, Yow, Waller & Capers
1500 Georgia Railroad Bank Building
Augusta, Georgia 30902

Dear Mr. Waller:

As per your request the Department has caused to be performed a review of a
certain loan originating May 14, 1976 in the original amount of $10,000 to
the Doug Barnard for Congress Committee. The loan was iade to the committee
by the Georgia Railroad Bank & Trust Company, Augusta, Georgia. After review-
ing the loan and all supporting documents it is the opinion of the examiner
that the loan was made in conformity with the Financial Institutions Code of
Georgia and appears to have been made in the ordinary course of business.
Further, all terms in conditions of the loan were met by the borrower as con-
tracted.

Yours very truly,

CRobert M.'Moler, CFE
wDeputy Commissioner

RMM: kcd



* FEDERAL ELECTION COMMISSION

1325 K STREET N.W
WASHING TOND.C. 20463

S May 1, 1978

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Jay M. Sawilowsky, P.C.
902 Georgia Railroad Bank Bldg.
Augusta, Georgia 30902

Re: MUR 218(76)

Dear Mr. Sawilowsky:

This letter is in response to your letter of April 13,
1978. As we have communicated to Mr. Waller and
Mr. Connolly, we welcome any additional factual or legal
material you should care to submit regarding the appro-
priateness of the loan made to the Doug Barnard for
Congress Committee ("the Committee") by the Georgia Rail-
road Bank and Trust Company ("the Bank"). However, we
are under statutory mandate to deal with all compliance
matters as expeditiously as possible, and as the Commit-
tee, through Mr. Waller, was first notified of its
opportunity to present information to the Commission in
October of 1977, we request that you submit such informa-
tion as soon as possible.

Regarding the specific questions posed in your
letter: a

A. Please submit any legal or factual material
pertaining to the loan made to the Committee by the Bank
within twenty (20) days of your receipt of this letter.

B. Any questions or suggestions regarding the
conciliation of this matter should be directed to
Mr. Paul Lovejoy, the staff member assigned to this
matter, at 202-523-4175, as Mr. Johnson is no longer with
the Commission.

OzU )
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C. Written communications are not required to be
sent by certified mail.

a.,. If you should desire to meet here with the staff
member handling this matter for the purpose of further
explaining the Committee's position and attempting to
conciliate, please call Mr. Lovejoy and arrange a mutually
convenient date and time.

I trust that this letter answers your questions. We
await to hear from you about specific changes or additions
you propose to conciliate this matter.

Sincerely,

William C. Oldaker
General Counsel

a w4o=. COhwMhIMI.aa.
AMi yewr addm im 0. TUMN TO" Vm on

I. The following service is requested (check one).
Show to whom and date delivered ..........

S ,Show to whom, date, sad adisof delivery. .- f
Q REFMCrr-D DELIVERY

Show to whm and date delivered.........
Q01T.~E DELIVEY.

& ~Show to whom. daze ad addres of delivery.$ S
(CONSULT POSTMASTER FOR FEES)
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SAMUEL C. WALLER

JOHN 0. CAPERS

0. PALMOUR HOLLIS (ALSO S.C.)

REGNALD MAXWELL, JR.

Wm,. BYRD WARLICK

PAUL H. DUNBAR9
T

M

ROBERT r. WRIGHTf JR. (ALSO MISS.)

JOHN S. LONG

ROY D. TRITT

RICHARD E. MILEY (ALSO S.C.)

JOSEPH H. FOWLER

CHARLES C. STEBBINS, M (ALSO ALA.)

6
LAW OFFICES OF

NIXON,YowWALLER & CAPERS
1500 GEORGIA RAILROAD BANK BUILDING

AoGUSTA,GEOROIA 30902 73 .L ,

80204
JOS PH . CUMMING

OP CPUNIIgs-

9 NY P. EVE

TELEPHONE

(404) 72-7541

April 20, 1978

Hon. William C. Oldaker
General Counsel
Federal Election Commission

1325 K Street N.W.
Washington, D.C. 20463

Re: MUR 218 (76)

Dear Mr. Oldaker:

In my letter to you of April 3, 1978 in connection

with the above matter, I stated that the evidence which 
was

discussed in that letter would be submitted to the 
Commission

within approximately two weeks from that date. Representatives

of the Georgia Department of Banking and Finance are 
currently

conducting an examination of Georgia Railroad Bank & Trust

Company's condition and I have been advised that the report

with reference to the Barnard for Congress Committee trans-

action will be submitted to the Commissioner of Banking and

Finance within approximately five days. He will then advise

us what the Department's view is with respect to 
that trans-

action.

Very sincerely yours,

Sam el C. Waller

SCW:jc
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April 17, 1978

Mr. William C. Oldaker
General

Feeral Counsel

edera 1Election CommiSSion1325 rStreet, N. .Pashinon, 
W

asinFt~n DC. 
20463

r . Randall Johnson
Attorney at Law
Federal letion Comissi1325 K Street . 0, 46WasinptoR D. C. 20463

c;t

1'

I represent th
Committee in this e the for Con, res

C,9 78tc o n t al i n e d " n a d v e r t e n t le 
erencl e re nce, PO t cd ta

ready rei ,c ' a n,...te 
o 

.1Y y e letoe n c l o s e d .L t h e w r ol r ete .t e r t o yt y letternce number
O MY lter of A1r;'() 

y r

Aprl 3, 9v~13, 1978 . now know More about thdi linforma t o i i e I don ' h v e a l th e Pater ti n t Ial th

now at hand india he Pert e.
Les t at t ._ ,l aterial , theba a das this cat nthe sole issues are:

b(ins sand re ul a inaccordance 
with

andnee?'ations 
and in the ordinary the appl fabl ecourse ofb ) If this loan was not n n ewith te

Co nlawsandreulat 
the ordinary

("r accod and eTv

Of b s ness, did the C e k nowd h t
have . aller infor s ethat you feel this loan to
for Ln ouy of the o COUrse ofufortv7oreasons.

benn Outof the Obank(a) The interest rate, and

(b) Itis aPparently unsecured.

ICS('

Re: MR 218 (76)Gen t: I emen :



-
I

*1

JAY M. SAWILOWSKy. F.C.

02 'O ATONity AT LAW
"'0 IA PAILPIGO Ro SA NK I0

April 17, 1978

Mr. William C. OldakerGeneral Counsel
Federal Election Commission1325 K Street i. W.
Washington D. C. 20463
Mr. Randall Johnson
Attorney at LawFederal Election Commission1325 9 Street N. W.WashingtonI 

D. C. 20463

Re: MIUR 218 (76)

I represent the Doug Barnard for Conr

Committee in this matter Ina
Ap r l 3 ,1978 cI... " . advertentl ,,,ress A" c io

r e a dy r e fe r en c e c o n ta in e d  th e r n r : m L t et o

Aprilo 
' 1978 C o Edostat of mg eference number . o your

d r" 
y er of April 13, Por your
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, 'thepertinentmaterial, 

the

i or now at hand indicates that the sole iSSues are:
b(a)ings a w as this loan in accordance with the anplicableb in laws and regulations and in the ordinary course of

(b) If this loan was not in accordance with the
applicable banking laws and regulations and not in the ordinary
Course of business, 

did the Coite 
kn t t

Mr. WllerCommttee 
z*nolthat? 

teodnr
h r. Wa ler informs me that you feel this loan to

have been out of the ordinary course of business of the bank
(a) The interest rate, and
(b) It is apparently unsecured.
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Gentlemen:



April 17, 1978
Page Two

Mr. Wailer and I are developing material to show you that the
interest rate was proper and that the note was in fact secured.

Since we do not know any other reasons why you might
think this note was not in the ordinary course of business,
we do not know what other charges to meet. If there are any
others reasons, please inform me:

(a) Exactly what those reasons are.

(b) If the reasons involve applicable banking laws
and regulations, please let me know which particular laws and
regulations you have in mind.

(c) What other matters you think bring this note
out of the ordinary course of banking business.

The Barnard for Congress Committee cannot enter into
the conciliation agreement enclosed in your letter of March
21, 1978 to Mr. Connolly because:

(a) The Committee has not had a reasonable onportunity
to demonstrate that no action should be taken in this matter.

(b) All of the pertinent facts and laws are not set
forth in paragraph three of conciliation agreement and some of
the statements made therein are not correct. For example, this

C7 loan was made with security which, on the date of the note,
amounted to $7,396.78.

busiess.(c) This loan was made within the ordinary course of

(d) Even if the loan was made outside the ordinary
course of business, the Committee did not know that and any
violation would have been inadvertent, without knowledge and
unintentional.

In connection with the above, it is clear that the
determination, on March 15, 1978, of the Federal Election
Commission, that there is reasonable cause to believe that my
client violated 2 U. S. C. 441b, was an uninformed judgment.
Reference to your file will indicate that my client has not had
the opportunity to present its case to the Federal Election
Commission.
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April 17, 1978
Page Three

I would appreciate your response, to the questions
to you in my letter of April 13, 1978, and this letter as soon
as possible. Mr. Waller and I, in representing our respective
clients, want to submit additional information and then confer
with the Federal Election Commission, or its representatives.

Sincerely yours,

JAY M. SAWILOWSKY,P.,C.

BY:
B Jayl. Sawilowsky

JMS:cw
Enclosure I
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JAY M. SAWILOWSKY. P.C.

ATTORNEY AT LAW

002 GEORGIA RAILROAD SANK BUILDING

AUGUSTA. GEORGIA 000

April 13, 1978

Mr. William C. Oldaker
General Counsel
Federal Election Comission
1325 K Street N. W.
Washington, D. C. 20463

Mr. Randail Johnson
Attorney at Law
Federal Election Commission
1325 K Street N. W.
Washington, D. C. 20463

Re: MUR 213

Gentlemen:

I represent the Doug Barnard for Congress Election
Committee in this matter. While I have not yet had the
opportuuity to confer with Mr. Samuel C, Waller, attorney
for the Georgia Railroad Bank & Trust Company, nor to
study all pertinent material, the information at hand
indicates that the sole issue is:

Was this loan in accordance with the
applicable banking laws and regulations
and in the ordinary course of business?

The material presently available to me, including the

proposed conciliation agreement, indicates that the deter-

mination of the Federal Election Commission that there is

reasonable cause to believe that the committee violated

2 U.S.C. 441b, as set forth in the letter to Mr. Connollv

of Ilarch 21, 1978 and the proposed conciliation agreerient,
is based upon insufficient information and is not an

informred judgment. Accordingly, I propose, in cooperation

with Mr. Waller, to present to you the following:

A. Additional material showing this loan to have

been made in accordance with the applicable banking laws

and regulations and in the ordinary course of business.

0



Mr. William C. Oldaker
Mr. Randall Johnson
April 13, 1973
Page 2

B. Brief of applicable law.

Please inform me:

A. May the Committee have until 5:00 P. M. on June 15,

1978 to present the above?

3. Which of you am I to communicate with?

C. Are my letters to you required to be by certified
.,.. mail?

D. With whom does the Committee confer about this matter
and how are such conferences arranged?

Your prompt response to the above will be greatly
appreciated. In the meantime, I will confer with Mr. Waller

about the additional material to be furnished you, as set
forth above.

Sincerely yours,

JAY M. SAILWSK C .

BY-

y M Sawilowsky

JMS :sf

CC: Mr. D. Hugh Connolly
Mr. Samuel C. Waller



JAY M. SAWILOWSKY. P.C.
ATTORNEY AT LAW

902 GEORGIA RAILROAD BANK BUILDING

AUGUSTA. GEORGIA 30902
7APR

19,9: 70

USA
1 3
U

'IBE.~k-

.r. Randall Johnson
Attorney at Law
Federal Election Commission
1325 K Street
Tashington, D. C. 20463
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FEDERAL ELECTION COMMISSION
1325 K SIREET N.W.
WASHINGTOND.C. 20463

April 19, 1978

MEMORANDUM TO:

FROM:

SUBJECT:

CHARLES STEELE

MARJORIE W. EMMONSf

MUR 218 (76) - Interim Report dtd 4-14-78
Received in Office of Commission
Secretary: 4-14-78, 2:13

The above-mentioned document was circulated to the

Commissioners at 10:00 a.m., April 18, 1978, on a 24 hour no-

objection basis.

As of 10:00 a.m., this date, no objections have been

received in the Office of Commission Secretary to the Interim

Report.
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BEFORE THE FEDERAL ELECTION CONM16SION

In the Matter of)

Doug Barnard for Congress ) MUR 218 (76)
Committee)

and

Georgia Railroad Bank)
and Trust Company)

Interim Report

This matter concerns a $10,000 unsecured loan made to

the Doug Barnard for Congress Committee ("the Committee"),,

at an interest rate of 7.6% per annum, by the Georgia

Railroad Bank and Trust Company ("the Bank").

On October 19, 1977, the Commission found reasonable

cause to believe that the Bank violated 2 U.S.C. 441b as the

loan made to the Committee was not within the ordinary

course of business standard set forth in 2 U.S.C. 431(e) (5) (G).

On March 15, 1978, the Commission found reasonable cause to

believe that the Committee violated 2 U.S.C. 441b in accepting

the loan from the Bank.

The General Counsel's Office has been in communication with

Samual C. Waller, counsel for the Bank and D. Hugh Connolly,

Chairman of the Committee in attempting to conciliate this

matter. Mr. Waller has requested that the Bank be permitted

to submit a statement by the Department of Banking and

Finance of the State of Georgia regarding the appropriateness

of the loan made to the Committee by the Bank. In a letter

dated April 3, 1978, (Attachment I) Mr. Waller stated that

such information should be received at the Commission by
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April 19, 1978.

In a letter dated April 4, 1978, (Attachment II)

Mr. Connolly stated that the Committee was in the process

of retaining counsel and such counsel would be in contact

with the commission regarding the proposed conciliation

agreement sent to the Committee by the Commission on

March 21, 1978. Mr. Connolly also requested that the

information being submitted by Mr. Waller be considered with

regard to the Committee's position as well as the Bank's.

The General Counsel's Office is continuing its concilia-

tion efforts with the Bank and the Committee and will submit to

the Commission an analysis of the materials to be submitted

by respondents upon receipt of such information.

Date IWill a e r
General Counsel
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April 3, 1978

Hon. William C. 01daker
General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Re: MUR 218 (76)

Dear Mr. Oldaker:

In my letter to you of March 7, 1978 in connection
with the above matter, I stated that it was our plan to submit
additional evidence to you that the Georgia Railroad Bank and
Trust Company loan in question would be deemed to have been
made in the ordinary course of business, in view of the cir-
cumstances involved.

The Department of Banking and Finance of the State of
Georgia will make an examination of Georgia Railroad Bank and
Trust Company's records in this connection and will submit an
opinion as to whether or not the transaction in question was
one which, under the banking laws and regulations of Georgia,
was, in the judgment of the Department, made in the ordinary
course of business and would not be deemed to have been irregularly
made.

I have just finished a telephone conversation with Mr.
Johnson and he has informed me that the Commission would be
willing to take into consideration such an opinion, although
it would not necessarily be influenced thereby.

We intend to have this evidence submitted to the Com-
mission within approximately two weeks.

Very sincerely yours,

S muel C. Waller

SCW: jc
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April 4, 1978

Honorable Randall Johnson
Federal Election Commission
1325 K Street, N.W.
Washington, D. C. 20463

RE: Your reference MUR 218

Dear Mr. Johnson:

This will acknowledge receipt of the letter of Mr. William C.
Oldaker, General Counsel, to me as Chairman of the Doug Barnard
for Congress election committee, dated March 21, 1978, as well
as our telephone conversation of this past Monday, April 3.

This is to reiterate that the Committee does wish to employ legal
counsel to represent it. That attorney in all likelihood will be
Mr. Jay M. Sawilowsky, who practices in Augusta and who is a

-- member of the State Bar of Georgia. The Committee also requests
-. reasonable time in which to permit Mr. Sawilowsky to familiarize

himself with the matter at hand, as well as to permit development
of the information, being procured by attorney Samuel C. Waller
on behalf of Georgia Railroad Bank & Trust Company, relating to
the issue of whether the bank loan in question was made outside
the ordinary course of business. As I mentioned to you, even if
the Committee were agreeable to entering into a conciliation agree-
ment of the substance proposed in Mr. Oldaker's letter and enclosure,
which the Committee is not, it is our opinion that the Committee's
doing so could well operate to prejudice the position taken on be-
half of the bank by Mr. Waller. While probably sixty days would
be sufficient time for pertinent information to be developed, it may
be that Mr. Sawilowsky may request some modification of the time
period, either more or less, after he has had an opportunity to
become familiar with the Committee's situation.

Let me repeat my appreciation for your having taken the trouble
to telephone me on Monday.

Sincerely y

President



TELEPHONE 722-o655

JAY M. SAWILOWBKY. P.C.
ATTOIRNEY AT LAW

902 GEORO RMAILROAD SANK SUILOING
AUGUSTA, GKORGIA *0002

April 17, 1978

Mr. William C. Oldaker
General Counsel
Federal Election Commission
1325 K Street, N. W.
Washington, D. C. 20463

Mr. Randall Johnson
Attorney at Law
Federal Election Commission
1325 K Street N. W.
Washington, D. C. 20463

Re: MUR 218 (76)

Gentlemen:

I represent the Doug Barnard for Congress Election
Committee in this matter. Inadvertently, my letter to you of
April 13, 1978 contained the wrong reference number. For your
ready reference, a photostat of my letter of April 13, 1978 is
enclosed.

I now know more about this matter than I did on April
13, 1978. While I don't have all the pertinent material, the
information now at hand indicates that the sole issues are:

(a) Was this loan in accordance with the applicable
banking laws and regulations and in the ordinary course of
business?

(b) If this loan was not in accordance with the
applicable banking laws and regulations and not in the ordinary
course of business, did the Committee know that?

Mr. Waller informs me that you feel this loan to
have been out of the ordinary course of business of the bank
for two reasons:

(a) The interest rate, and

(b) It is apparently unsecured.
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April 17, 1978
Page Two

Mr. Wailer and I are developing material to show you that the
interest rate was proper and that the note was in fact secured.

Since we do not know any other reasons why you might
think this note was not in the ordinary course of business,
we do not know what other charges to meet. If there are any
others reasons, please inform me:

(a) Exactly what those reasons are.

(b) If the reasons involve applicable banking laws
and regulations, please let me know which particular laws and
regulations you have in mind.

(c) What other matters you think bring this note
out of the ordinary course of banking business.

The Barnard for Congress Committee cannot enter into
the conciliation agreement enclosed in your letter of March
21, 1978 to Mr. Connolly because:

(a) The Committee has not had a reasonable opportunity
to demonstrate that no action should be taken in this matter.

(b) All of the nertinent facts and laws are not Zset
forth in-paragraph three of conciliation agreement and some of
the statements made therein are not correct. For example, this
loan was made with security which, on the date of the note,
amounted to $7,396.78.

(c) This loan was made within the ordinary course of
business.

(d) Even if the loan was made outside the ordinary
course of business, the Committee did not know that and any
violation would have been inadvertent, without knowledge and
unintentional.

In connection with the above, it is clear that the
determination, on March 15, 1978, of the Federal Election
Commission, that there is reasonable cause to believe that my
client violated 2 U. S. C. 441b, was an uninformed judgment.
Reference to your file will indicate that my client has not had
the opportunity to present its case to the Federal Election
Con-mission.



April 17, 1978
Page Three

I would appreciate your response, to the questions
to you in my letter of April 13, 1978, and this letter as soon
as possible. Mr. Waller and I, in representing our respective
clients, want to submit additional information and then confer
with the Federal Election Commission, or its representatives.

Sincerely yours,

JAY M. SAWILOWSKY, P.C.

BY:
ay 11. Sawilowsky

JMS:cw
Enclosure K
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JAY M. SAWILOWSKY. P.C.
ATORNEY AT LAW
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April 13, 1978

Mr. William C. Oldaker
General Counsel
Federal Election Commission
1325 K Street N. W.
Washington, D. C. 20463

Mr. Randall Johnson
Attorney at Law
Federal Election Commission
1325 K Street H. W.
Washington, D. C. 20463

Re: MUR 213

Gentlemen:

I represent the Doug Barnard for Congress Election
Committee in this matter. While I have not yet had the
opportuiity to confer with Mr. Samuel C. Waller, attorneyv
for t!ie Georgia Railroad Bank & Trust Company, nor to
study all nertinent material, the information at hand
indicates that the sole issue is:

C"71 Was this loan in accordance with the
applicable banking laws and regulations
and in the ordinary course of business?

The material presently available to me, including the

proposed conciliation agreement, indicates that the deter-
mination of the Federal Election Commission that there is
reasonable cause to believe that the committee violated
2 U.S.C. 441b, as set forth in the letter to Mr. Connollv

of MIarch 21, 1978 and the proposed conciliation agreerent,
is based upon insufficient information and is not an
inforred judgment. Accordingly, I propose, in cooperation
with Mr. U7oller, to present to you the following:

A. Additional material showing this loan to have
been made in accordance with the applicable banking laws
and regulations and in the ordinary course of business.
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Mr. William C. Oldaker
Mr. Randall Johnson
April 13, 1978
Ptl'ge 2

B. Brief of applicable law.

Please inform me:

A. May the Committee have until 5:00 P. M. on June 15,

1978 to present the above?

3 .Which of you am I to communicate with?

C. Are my letters to you required to be by certified
mail?

D. With whom does the Committee confer about this matter
and how are such conferences arranged?

Your prompt response to the above will be greatly

appreciated. In the meantime, I will confer with ?r. Waller

about the additional material to be furnished you, as set
forth above.

Sincerely yours,

JAY M. SAVILOWSK, C

BY:

y M SawilowskyC

cc. ,Mr. D. Hugh Connolly
Mr. Samuel C. Waller

e
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JAY M. SAWILOWSKY. P.C.
ATTORNEY AT LAW

902 GEORGIA RAILROAD BANK BUILDING

AUGUSTA. GEORGIA 30902

Mr. ,,Tilliam C. Oldaker
General Counsel
Federal Election Commission
1325 K Street, ,.Sashington, D. C. 20463
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JAY M. SAWILOVVSKY. P.C.
AT"ORNEY AT LAW
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April 13, 1978

M. William C. Oldaker
eneral Counsel

Federal Election Commission
1325 K Street N. W.
Washington, D. C. 20463

Mr. Randall Johnson
Attorney at Law
Federal Election Commission
1325 K Street N. W.
Washington, D. C. 20463

Re: MUR 213

Gentlemen:

I represent the Doug Barnard for Congress Election
Committee in this matter. While I have not yet had the
opportunity to confer with Mr. Samuel C. Waller, attorney
for the Georgia Railroad Bank & Trust Company, nor to
study all pertinent material, the information at hand
indicates that the sole issue is:

Was this loan in accordance with theapplicable banking laws and regulations
and in the ordinary course of business?

The material presently available to me, including the
proposed conciliation agreement, indicates that the deter-
mination of the Federal Election Commission that there is
reasonable cause to believe that the committee violated
2 U.S.C. 441b, as set forth in the letter to Mr. Connolly
of March 21, 1978 and the proposed conciliation agreement,
is based upon insufficient information and is not an
informed judgment. Accordingly, I propose, in cooperation
with Mr. Waller, to present to you the following:

A. Additional material showing this loan to have
been made in accordance with the applicable banking laws
and regulations and in the ordinary course of business.



Mr. William C. Oldaker
Mr. Randall Johnson
April 13, 1978
Page 2

B. Brief of applicable law.

Please inform me:

A. May the Committee have until 5:00 P. M. on June 15,
1978 to present the above?

B. Which of you am I to commnunicate with?

C. Are my letters to you required to be by certified
mail?

D. With whom does the Committee confer about this matter
and how are such conferences arranged?

Your prompt response to the above will be greatly
appreciated. In the meantime, I will confer with T!r. Waller
about the additional material to be furnished you, as set
forth above.

Sincerely yours,

JAY M. SAI-,ILOWSKY, C.

BY: 9
y M4 Sawilowsky

JTIS: sf

CC: Mr. D. Hugh Connolly
Mr. Samuel C. Waller
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TELEPHONE 722-853

JAY M. SAWILOWSKY. P.C.
ATTORNEY AT LAW

902 GEORGIA RAILROAD BANK BUIL0INj-

AUGUSTA. GEORGIA 30902

April 13, 1,978

8C18 0

>4r. William C. Oldaker
General Counsel
Federal Election Commission
1325 K Street rl. VT.
,sv." in,)tort, ;'. C. 20463

" r'Tandall Johnson
torney at Law

V/Federal Election Commission
1325 K Street N. W.
Washington, D. C. 20463

Re: MU -i3 R' '

Gcent lemen:

I represent th- Doug Larnard for Congress Election
Committee in this matter. While I have not yet had the
onnortu;iity to confer with Mr. Samuel C. Valler, attorney
for tlie Geor,.4ia Railroad Bank & Trust Company, nor to
study all nertinent material, the information at hand
indicates that the sole issue is:

W as this loan in accordance with the
applicable banking laws and regulations
and in the ordinary course of business?

The material presently available to me, including the
nroposed conciliation agreement, indicates that the deter-
rmination of the Federal Election Comission that there is
reasonable cause to believe that the committee violated
2 U.S.C. 441b, as set forth in the letter to Mr. Connollv
of T'irch 21, 19?78 and the pro)osed conciliation agree'ent,
ib c I),-od uson insufficient information and is not an
iiiiorped judgment. Accordingly, I propose, in cooperation
.it1h 14r. .'aller, to present to you the following:

A. Additional material showing this loan to have
heen .made in accordance with the applicable banking ls
.and re ulations and in t!he ordinary course of husmne.s.



Mr. William C. Oldaker
Mr. Randall Johnson
April 13, 1973
Page 2

B. Brief of applicable law.

Please inform me:

A. May the Committee have until 5:00 P. M. on June 15,
1978 to present the above?

.B. Which of you am I to communicate with?

C. Are my letters to you required to be by certified
mail?

D. With whom does the Committee confer about this matter
and how are such conferences arranged?

Your prompt response to the above will be greatly
appreciated. In the meantime, I will confer with Mr. Waller
about the additional material to be furnished you, as set
forth above.

Sincerely yours,

JAY M. SA'ILOWSKY, <? C.
//

BY:-
y M Sawilowsky

JfS: sf

cc: !r. D. Hugh Connolly
M r. Samuel C. Waller
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April 4, 1978

Honorable Randall Johnson
A. edeal"Wctic Cormiission
1325 K Street, N.W.
Washington, D. C. 20463

RE: Your reference MUR 218

Dear Mr. Johnson:

This will acknowledge receipt of the letter of Mr. William C.
Oldaker, General Counsel, to me as Chairman of the Doug Barnard
for Congress election committee, dated March 21, 1978, as well
as our telephone conversation of this past Monday, April 3.

This is to reiterate that the Committee does wish to employ legal
counsel to represent it. That attorney in all likelihood will be
Mr. Jay M. Sawilowsky, who practices in Augusta and who is a
member of the State Bar of Georgia. The Committee also requests
reasonable time in which to permit Mr. Sawilowsky to familiarize
himself with the matter at hand, as well as to permit development
of the information, being procured by attorney Samuel C. Waller
on behalf of Georgia Railroad Bank & Trust Company, relating to
the issue of whether the bank loan in question was made outside
the ordinary course of business. As I mentioned to you, even if
the Committee were agreeable to entering into a conciliation agree-
ment of the substance proposed in Mr. Oldaker's letter and enclosure,
which the Committee is not, it is our opinion that the Committee's
doing so could well operate to prejudice the position taken on be-
half of the bank by Mr. Waller. While probably sixty days would
be sufficient time for pertinent information to be developed, it may
be that Mr. Sawilowsky may request some modification of the time
period, either more or less, after he has had an opportunity to
become familiar with the Committee's situation.

Let me repeat my appreciation for your having taken the trouble
to telephone me on Monday.

Sincerely y rs,

President



Honorable Randall Johnson
Federal Election Commission
1325 K Street, N. W.
Washington, D. C. 20463
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April 3, 1978

Hon. William C. 01daker
General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Re: MUR 218 (76)

Dear Mr. Oldaker:

In my letter to you of March 7, 1978 in connection
with the above matter, I stated that it was our plan to submit
additional evidence to you that the Georgia Railroad Bank and
Trust Company loan in question would be deemed to have been
made in the ordinary course of business, in view of the cir-
cumstances involved.

The Department of Banking and Finance of the State of
Georgia will make an examination of Georgia Railroad Bank and
Trust Company's records in this connection and will submit an
opinion as to whether or not the transaction in question was
one which, under the banking laws and regulations of Georgia,
was, in the judgment of the Department, made in the ordinary
course of business and would not be deemed to have been irregularly
made.

I have just finished a telephone conversation with Mr.
Johnson and he has informed me that the Commission would be
willing to take into consideration such an opinion, although
it would not necessarily be influenced thereby.

We intend to have this evidence submitted to the Com-
mission within approximately two weeks.

Very sincerely yours,

Waller

SCW: jc
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FEDERAL ELECTION COMMISSION

WASHIN TON DC. 20463
$F"" March 29, 1978
CERTIFIED MAIL
RETURN RECEIPT REQUESTED

John D. Hemenway
4816 Rodman Street, N.W.
Washington, D.C. 20016

Re: MUR 218 (76)

Dear Mr. Hemenway:

This letter is in response to your letter of March 13,
1978, following your telephone conversation with Randy
Johnson of this office. As Mr. Johnson explained to you,
investigations undertaken by this office must remain con-
fidential in accordance with 2 U.S.C. 5437g(a) (3) (B).
However, you will be notified at such time as the Commis-
sion either dismisses MUR 218 or, upon a finding of probable
cause to believe that a violation has occurred, files suit
in the United States District Court.

We appreciate your interest in this matter and assure
you that the Commission is attempting to resolve the issues
in MUR 218 as expeditiously as possible.

S increly yours,

William C. Oldaker
General Counsel
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4WI~ FEDERAL ELECTION COMMISSION
1,12 t K STREET N.W.

SI47% OtWASIINGION,D.C. 20463
STS March 28, 1978

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Samuel C. Wailer, Esquire
Nixon, Yowl Wailer & Capers
1500 Georgia Railroad Bank Bldg.
Augusta, Georgia 30902

Re: MUR 218

Dear Mr. Wailer:

We are in receipt of your letter of March 7, 1978.
Regarding the copies of the two conciliation agreements
sent to you by this office on February 16, 1978, these
agreements were sent at your request in response to your
questions about the commission's jurisdiction and the
precedent for including a civil penalty in a conciliation
agreement entered into by the Commission and a national
bank. The agreements were not intended to serve as a
comparison to the facts surrounding the loan made by the
Georgia Railroad Bank and Trust Company ("the Bank").

We fail to see the applicability of the hypothetical
situation posed in your letter to the loan made to the
Doug Barnard for Congress Committee ("the Committee") by
the Bank. The issue addressed in MUR 218 is whether the
Bank's $10,000 unsecured loan to the Committee at 7.6%
interest per annum was within the "ordinary course of
business" as set forth in 2 U.S.C. S431(e) (5) (G).

You state in your letter that it is your intent to
submit additional evidence to show that the loan in question
was made within the ordinary course of business. Again,
we welcome any additional information you should care to
submit and, again, invite you to meet with Mr. Johnson,
the attorney handling this matter. However, the Bank was
first notified of its opportunity to present such evidence
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on October 19, 1977, and the Commission is under a
statutory requirement to conduct its investigations ex-
peditiously. Therefore, if we do not receive the additional
information you refer to or you do not arrange to meet with
Mr. Johnson within five days from your receipt of this
letter, this office intends to recommend that the Commission
find probable cause to believe the Bank violated the Act
and file a civil suit in United States District Court
seeking a civil penalty.

Mr. Johnson can be reached at 202-523-4061.

Sincerly

William C. Oldaker
General Counsel

* CFO.: 19n-0-234-337



Johm D. D m ns
4816 Roduan St., NW
Washington, D.C. 20016

13 March 1978 O

Mr. Randy Johnson,Asst. Gen. Coun.
Federal Election Comsston
1325 K St. NW cn
Washington, D.C. 20463

Dear Mr. Johnson,

This letter is written to confirm my interest, expressed during'Sur
telephone conversation today, in FEC case MIJR 218(76), concerning alleged
improprieties of Mr. Doug Barnard during the 1976 Congressional Campaign.

You will have on file my request and complaint made during the sumer
of 1976 during the campaign.

You will have on file my follow-up letter, one year later, requesting
7information on the status of the complaint.

- The purpose of this letter, as I told you on the phone, is to request
the status of the case at the present time, so as to Judge what action
would be appropriate on my behalf.

Sincerely yours,

.;,John D. Hemenway
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LAW OFFICES OF 1 QGWINN H. NIXON CA ER
D. FIELD YOW NIXON,YOW,WALLER &

SAMUL CWALLR NX0N0WWA~r. & CPIERISJOSEPH 9. CUMMINGSAM UE;L C. WALLER

JOHN 0. CAPERS 1500 GEORGIA RAILROAD BANK SUILDING OF COUNSEL,

0. PALMOUR HOLLIS (ALSO S.C.) HItNr P. EVE
REGNALD MAXWELL, JR. AUGUSTA,GEORGIA 3 A : (Itsp,-igg)
Wk. SYRD WARLICKa
PAUL H. DUNBARmE 

HROBERT F. WRIGHT, JR. (ALSO MISS.) TELEPHONE

JOHN B. LONG March 7, 1978 (404) 7a2-741

ROY D. TRITT

RICHARD E. MILEY (ALSO S.C.)

JOSEPH H. FOWLER
CHARLES C. STEBBINS, M (ALSO ALA.)

Hon.William C. Oldaker
General Counsel
Federal Election Commission
1325 K Street, N. W.
Washington, D. C. 20463

RE: MUR 218(76)

Dear Mr. Oldaker:

Thank you for your letter of February 16, 1978. I did
receive copies of the two recent conciliation agreements which
you sent me. They arrived shortly after I had mailed my letter
dated January 24, 1978 to Mr. Johnson. With regard to the num-
bered paragraphs in your letter, I have been giving considerable
thought to them and will respond to them shortly.

However with respect to the two conciliation agreements
it is my opinion, based on the limited knowledge I have of the
facts as revealed in the agreements, that the transaction in each
case which presumably was in violation of the Federal Election
Campaign Act was a clear violation of the Act. In the Kearny
case, the checks were issued by the bank directly to a political
party. There were extenuating circumstances concerning this
transaction apparently, but the violation appeared to be some-
what incontestable. In the Valparaiso case, the check was made
payable to a political committee. There was no indication what
the extenuating circumstances were in that case. The violation
appears to be incontestable.

In the case involving Georgia Railroad Bank & Trust
Company (the "Georgia Bank") it is a question of fact whether or
not the loan was made in the "ordinary course of business". If
the characterization of the occurrence cannot be agreed upon,
then there can be no determination that a violation of the Act
has taken place.

In each of the cases which you have brought to my atten-
tion the bank was required to agree and did agree that it used



Hon. William C. Oldaker
March 7, 1978
Page Two

"bank funds for political purposes" - in violation of 2 U.s.c.
S44lb(a). In the Georgia Bank case, you have suggested that the
Bank admit that it "made a contribution to the Barnard for Con-
gress Committee". The facts are that it did not make such a
contribution. It entered into an arrangement which it is con-
tended was a violation of the law, not that a contribution was
thereby made to the Committee as a result thereof.

It is our present plan to submit additional evidence
to you that the loan in question in fact would be deemed to have
been made in the ordinary course of business, in view of the cir-
cumstances involved.

I would appreciate a letter from either you or Mr. John-
son explaining to me the status of a person in a hypothetical case
who endorses a note which has been executed by a political com-
mittee for the purpose of raising funds for a political campaign,
where the endorsement is limited to $1,000.00, but where the loan
is not paid from funds of the endorser and where the endorser made
no monetary contribution to the committee. In such a case the
endorser pledges his credit for the benefit of the committee but
does not in fact make a contribution. I assume that the status
of such an endorser is not determined as of the time the note is
executed, since when the loan is paid off (without any of his
funds) he can then endorse another note in the same manner, with-
out being in violation of the Act. If that note is in turn paid
off without his using his funds he can then make a contribution
of $1,000.00 which would thereby exhaust his contribution rights
under the Act.

Applying your contention in the Georgia Bank matter as
to when the Act is violated, in the example cited above whether
the Act was violated or not should depend on what the consequences
were at the time he endorsed the first note and not what happened
thereafter. However this is not true in the case of the endorser
since he can, if my analysis is correct, go through the procedure
which I have outlined above and not be in violation of the Act
until he has made an actual contribution in money.

If the same reasoning is applied in the Georgia Bank
case, the Bank did not in fact make a "contribution" when the
note was made, any more than the endorser made a "contribution"



Hon. William C. Oldaker
March 7, 1978
Page Three

in the example given above when he endorsed a note which was

later paid.

Your comments on this would be appreciated.

Very sincerely yours,

Sa el C. Waller

SCW/hbr

o AL
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FEDERAL ELECTION COMMISSION
1325 K STREET N.W
WASHNCTON,D.C. 20463

sts~O February 16, 1978

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Samuel C. Wailer, Esquire
Nixon, Yow, Wailer & Capers
1500 Georgia Railroad Bank

Building
Augusta, GA 30902

Re: MUR 218(76)

Dear Mr. Wailer:

7 We received your letter of January 24, 1978,
on January 31, 1978, and will attempt to address
your concerns in the same order you raised them.

our records indicate that copies of two
recent conciliation agreements involving national
banks were sent to you on January 20, 1978. In the
event that these have not reached you, I am enclos-
ing additional copies of the same agreements.

Based on his telephone conversations with you,
it was the impression of attorney David Stein of
this office that you were representing the
Barnard for Congress Committee in this matter. We
will forward all previous and future communications
pertaining to the Committee to Mr. D. Hugh Connolly
in accordance with the information in your letter.

With reference to the specific questions you
raised in your letter:
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1. We believe that express recognition of the
Federal Election Commission's jurisdiction is
necessary for enforcement of the conciliation agree-
ment. Though you believe that the issue may be moot
because the loan has been repaid, we believe that
such a statement is central to the validity of this
type of agreement.

2. This office remains open to any specific
additional language you think should be inserted into
the agreement. Your suggestions will be submitted to
the Commissioners for consideration, though acceptance
will not necessarily be recommended by the
General Counsel.

3. Again, any specific additional language you
submit will be considered.

4. The Commission found reasonable cause to
believe that the loan in question was outside the
ordinary course of business as set forth in 2 U.S.C.
§441b(b) (2) and S431(e) (5) (G) on the basis of the
facts before it and it is precisely for this reason
that the conciliation agreement contains that
admission.

5. There is a distinction between a "knowing
and willful" violation and a "knowing" violation under
the Federal Election Campaign Act of 1971, as amended.
A "knowing and willful" violation gives rise to
criminal sanctions under 2 U.S.C. §437g(a)(5)(D); a
violation which is only "knowing" does not require
such referral. On the basis of information before
the Commission, it concluded that the Committee
knowingly accepted the loan and violated the Act.

As to the appropriateness of including a civil
penalty in a conciliation agreement, in the Commission's
view the Act sets forth a three stage procedure the
Commission shall follow in enforcement matters. First,
if the Commission determines that there is "reason to
believe" that a violation has occurred, an investigation
is conducted. Second, if the Commission determines
that there is "reasonable cause to believe" a violation
has occurred, it enters into a period of conciliation
(usually thirty days) as set forth in 2 U.S.C. S437g(a)
(5) (A); 2 U.S.C. §437g(a) (6) (B) authorizes the



Commission to include a penalty of up to $5,000 (or
the amount in violation) as part of that conciliation
agreement. Third, the Commission may find "probable
cause to believe" a violation has occurred and file alawsuit in the appropriate United States District Court.
The Commission thus disgrees with your statement that
it must make a separate "finding" of "belief" before acivil penalty can be included in a conciliation agree-
ment.

Regarding the Commission's pursuit of informal"conference, conciliation and pursuasion" in this
matter, we again invite any specific revisions of the
proposed conciliation agreement you care to submit.
We view the thirty day period of 2 U.S.C. S437g(a)(5)
(A) as the minimum time in which the Commission must
make an effort to conciliate a matter. Generally, we
try to continue conciliation efforts with respondents
so long as it appears to us that such efforts will be
successful within a reasonable time. However, we are
also mindful of Congress' concern that complaints filed
under the Act be handled expeditiously.

The Act and the Commission's regulations (11 CFR
Sl.l et seq.)do not provide for appearances by
respondents before the Commission, though we will
submit to the Commission your request. However, if
you would desire to meet here with the attorney in
this office handling this matter for the purpose of
further explaining the BaJ:'s position and attempting
to conciliate, please call Mr. Johnson (202-523-4061)
and arrange a mutually convenient date and time.

I trust that this letter answers your questions
and further clarifies the Commission's position in
this matter. We await to hear from you about specific
changes or additions you propose to conciliate this
matter.

SinceA ey,

William C. Oldaker
General Counsel

Enclosures
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JOSEPH H. FOWLER

Randall Johnson, Esq.
Federal Election Commission
1325 K Street, N. W.
Washington, D. C. 20463

RE: MUR 218 (76)

Dear Mr. Johnson:

Following the receipt of Mr. Oldaker's letter to me of
January 5, 1978 in connection with the above matter I discussed
its contents with you by telephone and advised you that I would
give you my reply thereto shortly. Meanwhile it was my under-
standing that you were going to mail me a copy of a Conciliation
Agreement which had been entered into recently, involving a bank,
which Agreement was now available to the public. Perhaps I mis-
understood you in that regard and therefore I make this request
of you, that you do furnish me with such a copy.

In Mr. Oldaker's letter to me dated October 26, 1977,
in which he gave me notice of the Commission's finding with
reference to Georgia Railroad Bank & Trust Company, he also gave
me notice that the Commission had found "Reason to Believe" that
the Doug Barnard for Congress Committee had violated 2 USC §41b.
He referred to both the Bank and the Committee as my clients. I
had no occasion to represent the Committee up until that time,
and had no knowledge that it was under investigation. I have
discussed this matter with Mr. D. Hugh Connolly, the General Chair-
man of the Committee, and have advised him that the Committee
should obtain counsel to represent it in this matter. As of this
date I have not been employed by the Committee to represent it.
I suggest you address further communications concerning the Com-
mittee's involvement with the Commission to Mr. Connolly, whose
address is c/o Sherman & Hemstreet, Inc., Marion, Building,
Augusta, Georgia 30902, to whom a copy of this letter and copies
of Mr. Oldaker's correspondence referred to above are being for-
warded.



Randall Johnson, Esq.
January 24, 1978
Page Two

As I advised you over the telephone,, I was taken aback
when I read certain provisions of the proposed Conciliation Agree-
ment. It was my understanding in previous telephone conferences
with counsel for the Commission that in the proposed Conciliation
Agreement, there would not have to be any admission of wrongdoing
on the part of the Bank and that the "correction" of the alleged
violation would be palatable to the Bank.

With reference to the proposed provisions of the Con-
ciliation Agreement, I have the following comments and questions,
to which I would appreciate your response before proceeding fur-

Olt",ther.

1. Although it is my understanding that the Federal
Election Commission has jurisdiction over the Bank and the sub-
ject matter of this proceeding, I am hesitant to agree to the
same without knowing what implications are involved therein.
Frankly I do not see that it is necessary to admit jurisdiction
if a settlement agreement is to be the result.

2. With respect to Paragraph 3(b) there is no reference
therein to the Bank's contention that the members of the Commis-
sion were well known responsible citizens of Augusta and that the
loan was made to the Committee on the representation by the mem-
bers of the Committee that they would see that the loan was paid
through funds raised by the Committee for Mr. Barnard. This fact
is important to the Bank and serves to counterbalance the rather
terse statement (to which the Bank is being called upon to agree)
that the loan was made "without security, endorsers, or guarantors".

3. There is no recital in the list of "pertinent facts"
in Paragraph 3 that the loan has in fact been paid in full. I
realize that it is the Commission's position that this is irrele-
vant to the question of whether a violation of the Act took place
or not, but in our opinion it is pertinent in a settlement pro-
ceeding to explain why no further "corrective" action can or need
be taken.

4. With reference to Paragraph 5, I have maintained all
along and have so advised counsel for the Commission that the Bank
was not willing to admit that the loan was made outside the ordi-
nary course of business and it "therefore make a contribution to



Randall Johnson, Esq.
January 24, 1978
Page Three

the Barnard for Congress Committee in violation of the law". It
is the Bank's contention that the loan was one which could bes
justified under the law as not being made outside the ordinary
course of business for loans of this type.

5. With reference to Paragraph 6, it is inconceivable
to me that a civil penalty could be appliel- against t

1'e Bank in
this case. No mention was ever made of such a possibility in my
prior discussions with counsel for the Commission. In fact I was

told that the action of the Commission would not be unpleasant to

the Bank and I was led to believe that I need not be concerned

C111 further about the eventual resolution of the matter. The fact
that the Commission is willing to admit that the loan "was not
made in a knowing and willful attempt to violate any provision
of the" Act, illuminates very clearly our position in the matter,

namely that the infraction, if any, was unintentional and there-

_ fore the penalty should be at worst a reprimand by the Commission.
In my opinion an agreement on the part of the Bank to pay a penal-

ty, which cannot be explained to the public as anything but a fine,

would be tantamount to admitting guilt. The public will not be

discerning enough to know the difference between a civil penalty

and a criminal penalty, if in fact such a difference exists.

The Act provides [S437g(5)] that "The Commission shall
make every endeavor for a period of not less than thirty days to

correct or prevent such violation by informal methods of confer-

ence, conciliation and persuasion, and to enter into a concilia-

tion agreement with the person involved,.... Let us see whether
the Commission has complied with its obligation in this regard

to date. Although I readily admit that miy relationship with
counsel for the Commission has been a cordi1al one, I cannot say,

following the determination by the Commission that "there is
reasonable cause to believe" that the Bank violated the Act, that

the Commission has made "every endeavor" to correct such violation

(realizing that it is impossible to prevent an act which has al-

ready occurred) by informal methods of conference, conciliation

and persuasion. A telephone conference is the extent of the con-

ferring to date. In the past I have asked for permission to

appear before the Commission to explain the Bank's position in

this matter. This permission has been denied me. I would appre-

ciate your advising me what in your opinion the Commission



Randall Johnson, Esq.
January 24, 1978
Page Four

must do in order to meet the requirement of the Act that it
confer, conciliate and persuade the Bank to correct the viola-
tion in question.

I now move on to the question of the appropriateness
of S437g(a)6(B) (to which you referred me) to the Conciliation
Agreer~ant. This Secuion authorizes a Conciliation Agreement to
include a requirement that the person involved pay a civil pen-
alty, provided that the "Commission believes that a violation of
this Act.. .has been committed...". It not "belief" that a viola-
tion has occurred tantamount to a finding that a violation has
occurred? It is my understanding that the Commission has not so
found, but has found only that there is "reasonable cause to be-
lieve" that the Act has been violated. Belief is a further step
in the process of resolving the issue.

Although as I have stated I do not represent the Barnard
for Congress Committee, it would appear to me that it would be
difficult for the Commission to proceed further with its investi-
gation unless it first finds that there was "reasonable cause
to believe" that the Committee had violated the Act. As I read
§441(b), for any political committee to be in violation of that
Section, it must knowingly accept or receive a contribution pro-
hibited by said Section. A provision of the proposed Conciliation
Agreement states, in effect, that the contrary is true. Clearly
it is a more difficult task to find a political committee guilty
of a violation of the Act than it is to find a corporation guilty

N. of a violation thereof, since scienter is a requirement for
finding a committee guilty.

Very sincerely ours,

ue .Waller

SCW/hbr
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
) MUR 218 (76)

The Barnard for Congress )
Committee )

CONCILIATION AGREEMENT

This matter having been initiated by a signed, sworn,

and notarized complaint, an investigation having been con-

ducted, and reason to believe having been found that the

Barnard for Congress Committee (hereinafter "Respondent")

violated 2 U.S.C. S44lb(a).

Now, therefore, the respective parties have in the

Federal Election Commission and Respondent, having duly

entered into conciliation pursuant to 2 U.S.C. §437g(a)(5),

do hereby agree as follows:

1. The Federal Election Commission has jurisdic-

tion over the respondent and the subject matter of this

proceeding.

2. Respondent has had a reasonable opportunity to

demonstrate that no action should be taken in this matter

pursuant to 2 U.S.C. §437g(a)(4).

3. The pertinent facts and law in this matter are

as follows:

(a) Respondent was the principal campaign

committee authorized by D. Douglas Barnard, a candidate for

Congress from the Tenth Congressional District of Georgia in

the 1976 primary and general elections.
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a candidate for Congress from the Tenth Congressional District

of Georgia in the 1976 primary and general elections.

(b) On May 14, 1977, the Barnard for Congress

Committee borrowed from Respondent the sum of $10,000 payable

in 180 days, together with interest thereon at the rate of

7.6% per annum. This loan was made without security,

endorsers or guarantors.

(c) Mr. D. Douglas Barnard was employed by

Respondent as an Executive Vice President at the time the loan

was made.

(d) The loan was negotiated and executed on behalf

of the Barnard for Congress Committee by its Finance Chairman,

Mr. D. Hugh Connolly.

(e) The loan was authorized by Mr. Charles B.

Presley, Chairman of the Board of Respondent.

4. The loan was made outside the ordinary course

of busin~ess as set forth in 2 U.S.C. 543] (e) (5) (G) , and

respondent therefore made a contribution to the Barnard for

Congress Committee in violation of 2 U.S.C. S44lb(a).

5. Respondent will pay a civil penalty in the amount

of One Thousand Dollars ($1,000) pursuant to 2 U.S.C. S437g(a)

(5) (B).

6. The negotiation and execution of the loan by

Respondent was not made in a knowing and willful attempt to

violate any provision of the Federal Election Campaign Act of

1971, as amended, 2 U.S.C. §431 et seq.



concerning the matters at issue herein or on its own motion

may review compliance with this agreement. If the Federal

Election Commission believes that this agreement or any re-

quirement thereof has been violated, it may institute a

civil action for relief in the United States District Court

for the District of Columnbia in accordance with 2 U.S.C.

S437g(a) (7).

8. This agreement shall become effective as of

the date that all parties hereto have executed same and the

Federal Election Commission has approved the entire agree-

ment.

9. Respondent shall pay the civil penalty pro-

vided for herein within ten (10) days from the date this

agreement becomes effective.

ATTEST: BARNARD FOR CONGRESS COMMITTEE

By_______________

I ts________________

Date_______________

ATTEST: FEDERAL ELECTION COMMISSION

William C. Oldaker

General Counsel

Date______________



BEFORE ThE 1DERAL ELECTION COMMISSION

In the Matter of )

)
Doug Barnard For Confress)

Committee ) DR 218(76))
and

Georgia Railroad Bank and)
Trust Company )

CERTIFICATION

1, Wendy McGhee Graham, Recording Secretary of the Meeting,

do hereby certify that on March 15, 1978, the Commission approved

by a vote of 5-0 the re morr id tion made by the General Courel

to l'i ii reasonable cause to bel ieve that the Doug Barnard for

(Col~y''s Crmi ,tee vioiatr:e 2 IJ.2.C. S 441b in its acceptance of a

loa i~ ,$].0,000 £rom the ('ecorigLa Railroad Bank and 'r1 ust Company,

uan o:itain(.W in the Genera-1 Counsel's report signed February 22, 1978.

Wendy Mc(hee Crahan
Recording Secretary of the Meeting

Ma-r~rie W. LDrrnonsL
Secretary to the Coi-mission

Date: March 17, 1978



B M PELERAL E C OWCMSSION

In the Matter of ))
)

Doug Barnard For Confress)
Cormittee ))

and )
Georgia Railroad Bank and)

Trust C npany

MUR 218(76)

CER IFICATION

I, Wendy McGhee Graham, Recording Secretary of the Meeting,

do hereby certify that on March 15, 1978, the Cormission approved

by a vote of 5-0 the recomiendation made by the General Counsel

to find reasonable cause to believe that the Doug Barnard for

Congress Connittee violated 2 U.S.C. § 441b in its acceptance of a

loan of $10,000 from the Georgia Railroad Bank and Trust Company,

as contained in the General Counsel's report signed February 22, 1978.

Wendy McGhee Graham
Recording Secretary of the Meeting

C., Mar6rie W. Ehnons
Secretary to the Coission

Date: March 17, 1978



BEFORE THE FEDERAL ELECTION COMMISSION
February 21, 1978

In the Matter of)

Doug Barnard for Congress )
Committee )MUR 218(76)

and
Georgia Railroad Bank and )

Trust Company )EXECUTiIL
March 15, 1978

GENERAL COUNSEL'S REPORT

This matter concerns the possible violation of

2 U.S.C. §441b in connection with a $10,000 loan

obtained from the Georgia Railroad Bank and Trust

Company ("the Bank") by the Doug Barnard for Congress

Committee ('the Committee").

On October 19, 1977, the Commission found

reasonable cause to believe that the Bank violated

2 U.S.C. §441b in making the loan to the Committee;

and reason to believe that the Committee violated

2 U.S.C. §441b in accepting the loan from the bank.

On January 3, 1978, the Commission approved proposed

conciliation agreements and they were sent to

Samuel C. Wailer, the attorney we had been dealing with

in this matter.
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On February 1, 1978, tI-he General Counsel's Office

received a response from Mr. Wailer, setting forth various

questions and problems he had with the proposed conciliation

agreements (Attachment I). Although his actions and

telephone conversations with staff attorney David Stein

indicated that Mr. Wailer was representing both the Bank

and the Committee, Mr. Wailer stated in his letter that

he has not been retained as counsel for the Committee and

and that he had forwarded materials pertaining to the

Committee to Mr. D. Hugh Connolly, General Chairman of

the Committee. The General Counsel's Office has replied

to Mr. Wailer's letter (Attachment II).

A proposed conciliation agreement with the Committee

was sent to Mr. Wailer prior to a "reasonable cause"

determination against the Committee because of Mr. Wailer's

expressed desire to conciliate the matter and his apparent

representation of both the Bank and the Committee.

We believe that the Commission should now find

reasonable cause to believe that the Doug Barnard for

Congress Committee violated 2 U.S.C. S441b in accepting

the loan from the Bank. We believe that the loan does not

meet the standard of "ordinary course of business" as set

forth in 2 U.S.C. §431(e) (5) (G), as the loan carried an

interest rate of 7.6% per annum as compared to the 8.75%

per annum, interest rate normally charged to a $10,000

unsecured loan, according to the Bank's loan chart.
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Further, in the event of default, the Bank's only

recourse would have been to the assetsof the Committee,

which would not have been sufficient to meet the value

of the note. No party other than the Committee had any

legal obligation to repay the loan.

RECOMMENDATION

Find reasonable cause to believe that the Doug Barnard

for Congress Committee violated 2 U.S.C. S44lb in its

acceptance of a loan of $10,000 from the Georgia Railroad

Bank and Trust Company.

/ 
00
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Randall Johnson, Esq.
Federal Election Commission
1325 K Street, N. W.
Washington, D. C. 20463

RE: MUR 218 (76)

Dear Mr. Johnson:

Following the receipt of Mr. Oldaker's letter to me of
January 5, 1978 in connection with the above matter I discussed
its contents with you by telephone and advised you that I would
give you my reply thereto shortly. Meanwhile it was my under-
standing that you were going to mail me a copy of a Conciliation
Agreement which had been entered into recently, involving a bank,
which Agreement was now available to the public. Perhaps I mis-
understood you in that regard and therefore I make this request
of you, that you do furnish me with such a copy.

In Mr. Oldaker's letter to me dated October 26, 1977,
in which he gave me notice of the Commission's finding with
reference to Georgia Railroad Bank & Trust Company, he also gave
me notice that the Commission had found "Reason to Believe" that
the Doug Barnard for Congress Committee had violated 2 USC §41b.
He referred to both the Bank and the Committee as my clients. I
had no occasion to represent the Committee up until that time,
and had no knowledge that it was under investigation. I have
discussed this matter with Mr. D. Hugh Connolly, the General Chair-
man of the Committee, and have advised him that the Committee
should obtain counsel to represent it in this matter. As of this
date I have not been employed by the Committee to represent it.
I suggest you address further communications concerning the Com-
mittee's involvement with the Commission to Mr. Connolly, whose
address is c/o Sherman & Hemstreet, Inc., Marion, Building,
Augusta, Georgia 30902, to whom a copy of this letter and copies
of Mr. Oldaker's correspondence referred to above are being for-
warded.



Randall Johnson, Esq.
January 24, 1978
Page Two

As I advised you over the telerhone, I was taken aback
when I read certain provisions of the proposed Conciliation Agree-
ment. It was my understanding in previous telephone conferences
with counsel for the Commission that in the proposed Conciliation
Agreement, there would not have to be any admission of wrongdoing
on the part of the Bank and that the "correction" of the alleged
violation would be nalatable to the Bank.

With reference to the Proposed provisions of the Con-
ciliation Agreement, I have the following comments and questions,
to which I would apreciate your r esponse before proceeding fur-
ther.

1. Although it is my understanding that the Federal
Election Commission has jurisdiction over the Bank and the sub-
ject matter of this proceeding, I am hesitant to agree to the

_ same without knowing what implications are involved therein.
Frankly I do not see that it is necessary to admit jurisdiction
if a settlement agreement is to be the result.

2. With respect to Paragraph 3(b) there is no reference
therein to the Bank's contention that the members of the Commis-
sion were well known responsible citizens of Augusta and that the
loan was made to the Committee on the representation by the mem-
bers of the Committee that they would see that the loan was paid
through funds raised by the Committee for Mr. Barnard. This fact
is important to the Bank and serves to counterbalance the rather
terse statement (to which the Bank is being called upon to agree)
that the loan was made "without security, endorsers, or guarantors".

3. There is no recital in the list of "pertinent facts"
in Paragraph 3 that the loan has in fact been paid in full. I
realize that it is the Commission's position that this is irrele-
vant to the question of whether a violation of the Act took place
or not, but in our opinion it is pertinent in a settlement pro-
ceeding to explain why no further "corrective" action can or need
be taken.

4. With reference to Paragraph 5, I have maintained all
along and have so advised counsel for the Commission that the Bank
was not willing to admit that the loan was made outside the ordi-
nary course of business and it "therefore make a contribution to
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Randall Johnson, Esq.
January 24, 1978
Page Three

the Barnard for Congress Committee in violation of the law". It
is the Bank's contention that the loan was one which could be
justified under the law as not being made outside the ordinary
course of business for loans of this type.

5. With reference to Paragraph 6, it is inconceivable
to me that a civil penalty could be aplhi against the Bank in
this case. N~o mention was ever made of such a possibility in my
prior discussions with counsel for the Commission. In fact I was
told that the action of the Commission would not be unpleasant to
the Bank and I was led to believe that I need not be concerned
further about the eventual resolution of the matter. The fact
that the Commission is willing to admit that the loan "was not
made in a knowing and willful attempt to violate any provision
of the" Act, illuminates very clearly our position in the matter,
namely that the infraction, if any, was unintentional and there-
fore the Penalty should be at worst a reprimand by the Commission.
In my opinion an agreement on the part of the Bank to pay a penal-
ty, which cannot be explained to the public as anything but a fine,
would be tantamount to admitting guilt. The public will not be
discerning enough to know the difference between a civil penalty
and a criminal penalty, if in fact such a difference exists.

The Act provides [5437g(5)] that "The Commission shall
make every endeavor for a p6riod of not less than thirty days to
correct or prevent such violation by informal methods of confer-
ence, conciliation and persuasion, and to enter into a concilia-
tion agreement with the person involved,... t . Let us see whether
the Commission has complied with its obligation in this regard
to date. Although I readily admit that my relationship with
counsel for the Commission has been a cordial one, I cannot say,
following the determination by the Commission that "there is
reasonable cause to believe" that the Bank violated the Act, that
the Commission has made "every endeavor" to correct such violation
(realizing that it is impossible to prevent an act which has al-
ready occurred) by informal methods of conference, conciliation
and persuasion. A telephone conference is the extent of the con-
ferring to date. In the past I have asked for permission to
appear before the Commission to explain the Bank's position in
this matter. This permission has been denied me. I would appre-
ciate your advising me what in your opinion the Commission

M____ __ M



Randall Johnson, Esq.
January 24, 1978
Page Four

must do in order to meet the requirement of the Act that it
confer, conciliate and persuade the Bank to correct the viola-
tion in question.

I now move on to the question of the appropriateness
of §437g(a)6(B) (to which you referred me) to the Conciliation
Agrcernt. This Section authorizes a Conciliation Agreement to
include a requirement that the person involved pay a civil pen-
alty, provided that the "Commission believes that a violation of
this Act...has been committed...". It not "belief" that a viola-
tion has occurred tantamount to a finding that a violation has
occurred? It is my understanding that the Commission has not so
found, but has found only that there is "reasonable cause to be-
lieve" that the Act has been violated. Belief is a further step
in the process of resolving the issue.

Although as I have stated I do not represent the Barnard
for Congress Committee, it would appear to me that it would be
difficult for the Commission to proceed further with its investi-
gation unless it first finds that there was "reasonable cause
to believe" that the Committee had violated the Act. As I read
§441(b), for any political committee to be in violation of that
Section, it must knowingly accept or receive a contribution pro-
hibited by said Section. A provision of the proposed Conciliation
Agreement states, in effect, that the contrary is true. Clearly
it is a more difficult task to find a political committee guilty
of a violation of the Act than it is to find a corporation guilty
of a violation thereof, since scienter is a requirement for
finding a committee guilty.

Very sincerely ours,

uel C. Waller

SCW/hbr
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FEDERAL ELECTION COMMISSION
1325 K STREET N.W

X~rAU~WASHING FON,DC. 20463

~If5OFebruary 16, 1978

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Samuel C. Wailer, Esquire
Nixon, Yowl Wailer & Capers
1500 Georgia Railroad Bank

Building
Augusta, GA 30902

Re: MUR 218(76)

Dear Mr. Waller:

We received your letter of January 24, 1978,
on January 31, 1978, and will attempt to address
your concerns in the same order you raised them.

Our records indicate tha t copies of two
recent conciliation agreements involving national
banks were sent to you on January 20, 1978. In the
event that these have not reached you, I am enclos-
ing additional copies of the same agreements.

Based on his telephone conversations with you,
it was the impression of attorney David Stein of
this office that you were representing the
Barnard for Congress Committee in this matter. We
will forward all previous and future communications
pertaining to the Committee to Mr. D. Hugh Connolly
in accordance with the information in your letter.

With reference to the specific questions you
raised in your letter:

IL
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1. We believe that express recognition of the
Federal Election Commission's jurisdiction is
necessary for enforcement of the conciliation agree-
ment. Though you believe that the issue may be moot
because the loan has been repaid, we believe that
such a statement is central to the validity of this
type of agreement.

2. This office remains open to any specific
additional language you think should be inserted into
the agreement. Your suggestions will be submitted to
the Commissioners for consideration, though acceptance
will not necessarily be recommended by the
General Counsel.

3. Again, any specific additional language you
submit will be considered.

4. The Commission found reasonable cause to
believe that the loan in question was outside the
ordinary course of business as set forth in 2 U.S.C.
§441b(b) (2) and §431(e) (5) (G) on the basis of the
facts before it and it is precisely for this reason
that the conciliation agreement contains that

Sadmission.

5. There is a distinction between a "knowing
and willful" violation and a "knowing" violation under
the Federal Election Campaign Act of 1971, as amended.
A "knowing and willful" violation gives rise to
criminal sanctions under 2 U.S.C. S437g(a)(5)(D); a
violation which is only "knowing" does not require
such referral. On the basis of information before
the Commission, it concluded that the Committee
knowingly accepted the loan and violated the Act.

As to the appropriateness of including a civil
penalty in a conciliation agreement, in the Commission's
view the Act sets forth a three stage procedure the
Commission shall follow in enforcement matters. First,
if the Commission determines that there is "reason to
believe" that a violation has occurred, an investigation
is conducted. Second, if the Commission determines
that there is "reasonable cause to believe" a violation
has occurred, it enters into a period of conciliation
(usually thirty days) as set forth in 2 U.S.C, S437g(a)
(5) (A); 2 U.S.C. §437g(a) (6) (B) authorizes the
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Commission to include a penalty of up to $5,000 (or
the amount in violation) as part of that conciliation
agreement. Third, the Commission may find "probable
cause to believe" a violation has occurred and file a
lawsuit in the appropriate United States District Court.
The Commission thus disgrees with your statement that
it must make a separate "finding" of "belief" before a
civil penalty can be included in a conciliation agree-
ment.

Regarding the Commission's pursuit of informal"conference, conciliation and pursuasion" in this
matter, we again invite any specific revisions of the
proposed conciliation agreement you care to submit.
We view the thirty day period of 2 U.S.C. §437g(a)(5)
(A) as the minimum time in which the Commission must
make an effort to conciliate a matter. Generally, we
try to continue conciliation efforts with respondents
so long as it appears to us that such efforts will be
successful within a reasonable time. However, we are
also mindful of Congress' concern that complaints filed
under the Act be handled expeditiously.

The Act and the Commission's regulations (11 CFR
S51.1 et se.)do not provide for appearances by

respondents before the Commission, though we will
submit to the Commission your request. However, if
you would desire to meet here with the attorney in
this office handling this matter for the purpose of
further explaining the Ba-3-'s position and attempting
to conciliate, please call Mr. Johnson (202-523-4061)
and arrange a mutually convenient date and time.

I trust that this letter answers your questions
and further clarifies the Commission's position in
this matter. We await to hear from you about specific
changes or additions you propose to conciliate this
matter.

Since ely,

William C. Oldaker
General Counsel

Enclosures



FED[RA[ ELECTION COMMISSION

1B25 K SIR1 I N.W
WAYHN{ ioI , D( . 2046

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

D. Hugh Connolly
Chairman, Doug Barnard for Congress
c/o Sherman & Hemstreet
Marion Building
Augusta, Georgia

Re: MUR 218

Dear Mr. Connolly:

On March , 1978, the Federal Election Commission
determined that there is reasonable cause to believe that
Doug Barnard for Congress Committee ("the Committee")
violated 2 U.S.C. 441b in accepting a $10,000 loan from
the Georgia Railroad Bank and Trust Company ("the Bank")
in that the loan was not made in the "ordinary course of
business" as set forth in 2 U.S.C. 431(e)(5)(G).

The Commission has a duty to attempt to correct such
violations for a period of not less than 30 days by
informal methods of conference, conciliation and persuasion,
and by entering into a conciliation agreement, as set
forth in 2 U.S.C. 437g(a) (5) (B). If we are unable to
re ach an agreement during that period, the Commission
may, upon finding probable cause to believe that a violation
has occurred, institute civil suit in United States District
Court and seek payment of a civil penalty not in excess of
$5000.

We enclose a conciliation agreement that this office
is prepared to recommend to the Commission in settlement
of this matter. If the Committee agrees with the
provisions of the enclosed conciliation agreement, please
sign and return it, along with the civil penalty, to the
Commission within ten days. I will then recommend that
the Commission approve the agreement. This conciliation
agreement was originally sent to Mr. Samuel C. Waller,
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Esquire, on January 5, 1978, hoecause Mr. Waller's actions
and telephone conversations with attorneys of this office
had led us to believe that he was serving as counsel for
both the Bank and the Committee. Mr. Waller has now informed
us that he has not bc n retained as counsel for the Committee
and represents only Lii: Bank.

If you intend to be repre,,ented by counsel in this
matter, please have such coun3,1 so notify us in writing.

If you have any questions or suggestions for changes
in the enclosed conciliation agreement, please contact
Randall Johnson, the attorney assigned to this matter,
at 202-523-4061.

Sincerely,

William C. Oldaker
General Counsel

N



FEDERAL ELECTION COMMISSION
1325 K STREET N.W.
WASHING TOND.C. 20463ris January 5, 1978

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Samuel C, Waller, Esquire
Nixon, Yow, Waller, and Copeus
1500 Georgia Railroad Bank Building
Augusta, GA 30902

Re; MUR 218(76)

Dear Mr. Waller;

As per your telephone conversation with attorney
David Stein of this office, enclosed are conciliation
agreements that we are prepared to recommend to the
Commission in settlement of MUR 218(76). If you agree
with the provisions of the enclosed conciliation agree-
ments, please sign and return them to the Commission
within ten days, I will then recommend that the
Commission approve the agreements.

If you have any questions or suggestions, please
contact Randall Johnson, the attorney now assigned to
this matter, at 202-523-4061,

Sinc ely yours,

William C. daker
General Counsel

Enclosures
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BEFORE4{E FEDERAL ELECTION COMMI.ON

In the Matter of )
) MUR 218 (76)

The Barnard for Congress )
Committee )

CONCILIATION AGREEMENT

This matter having been initiated by a signed, sworn,

and notarized complaint, an investigation having been con-

ducted, and reason to believe having been found that the

Barnard for Congress Committee (hereinafter "Respondent")

violated 2 U.S.C. S441b(a).

Now, therefore, the respective parties have in the

Federal Election Commission and Respondent, having duly

entered into conciliation pursuant to 2 U.S.C. S437g(a)(5),

do hereby agree as follows:

1. The Federal Election Commission has jurisdic-

tion over the respondent and the subject matter of this

proceeding.

2. Respondent has had a reasonable opportunity to

demonstrate that no action should be taken in this matter

pursuant to 2 U.S.C. S437g(a)(4).

3. The pertinent facts and law in this matter are

as follows:

(a) Respondent was the principal campaign

committee authorized by D. Douglas Barnard, a candidate for

Congress from the Tenth Congressional District of Georgia in

the 1976 primary and general elections.



62
a candidate for Congress from the Tenth Congressional District

of Georgia in the 1976 primary and general elections.

(b) On May 14, 1977, the Barnard for Congress

Committee borrowed from Respondent the sum of $10,000 payable

in 180 days, together with interest thereon at the rate of

7.6% per annum. This loan was made without security,

endorsers or guarantors.

(c) Mr. D. Douglas Barnard was employed by

Respondent as an Executive Vice President at the time the loan

was made.

(d) The loan was negotiated and executed on behalf

of the Barnard for Congress Committee by its Finance Chairman,

Mr. D. Hugh Connolly.

(e) The loan was authorized by Mr. Charles B.

Presley, Chairman of the Board of Respondent.

4. The loan was made outside the ordinary course

of business as set forth in 2 U.S.C. 5433(e) (5) (G), and

respondent therefore made a contribution to the Barnard for

Congress Committee in violation of 2 U.S.C. §441b(a).

5. Respondent will pay a civil penalty in the amount

of One Thousand Dollars ($1,000) pursuant to 2 U.S.C. S437g(a)

(5) (B).

6. The negotiation and execution of the loan by

Respondent was not made in a knowing and willful attempt to

violate any provision of the Federal Election Campaign Act of

1971, as amended, 2 U.S.C. §431 et seq.
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concerning the matters at issue herein or on its own motion

may review compliance with this agreement. If the Federal

Election Commission believes that this agreement or any re-

quirement thereof has been violated, it may institute a

civil action for relief in the United States District Court

for the District of Columbia in accordance with 2 U.S.C.

S437g(a) (7).

8. This agreement shall become effective as of

the date that all parties hereto have executed same and the

Federal Election Commission has approved the entire agree-

ment.

9. Respondent shall pay the civil penalty pro-

vided for herein within ten (10) days from the date this

agreement becomes effective.

ATTEST: BARNARD FOR CONGRESS COMMITTEE

By_______________

Its_______________

Date______________

ATTEST: FEDERAL ELECTION COMMISSION

William C. Oldaker

General Counsel

Date_______________
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
) MUR 218(76)

Georgia Railroad Bank )
and Trust Company )

CONCILIATION AGREEMENT

This matter having been initiated by a signed, sworn,

and notarized compliant, an investigation having been con-

ducted, and reasonable cause to believe having been found

that the respondent, Georgia Railroad Bank and Trust

Company (hereinafter "Respondent"), may have violated

2 U.S.C. §441b(a) :

Now, therefore, the respective parties herein, the

Federal Election Commission and Respondent, having duly

entered into conciliation pursuant to 2 U.S.C. §437g(a)(5),

do hereby agree as follows:

1. The Federal Election Commission has jurisdic-

tion over the Respondent and the subject matter of this pro-

ceeding.

2. Respondent has had a reasonable opportunity to

demonstrate that no action should be taken in this matter,

pursuant to 2 U.S.C. S437g(a) (4).

3. The pertinent facts and law in this matter are

as follows:

(a) The Barnard for Congress Committee was the

principal campaign committee authorized by D. Douglas Barnard,
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(b) On May 14, 1976, respondent borrowed

from the Georgia Railroad Bank and Trust Company the sum of

$10,000, payable in 180 days, together with interest thereon

at the rate of 7.6 percent per annum. This loan was made

without security, endorsers or guarantors.

(c) Mr. D. Douglas Barnard was employed by

the Georgia Railroad Bank and Trust Company as an Executive

Vice President at the time the loan was made.

(d) The loan was negotiated and executed on

behalf of Respondent by its Finance Chairman, Mr. D. Hugh

Connolly.

(e) The loan was authorized by Mr. Charles B.

Presley, Chairman of the Board of the Georgia Railroad Bank

and Trust Company.

4. The loan was made outside the ordinary course

of business as set forth in 2 U.S.C. 5431(e) (5) (G) , and, there-

fore it constituted a contribution to Respondent in violation

of 2 U.S.C. S441b(a).

5. Respondent will pay a civil penalty in the

amount of One Thousand Dollars ($1,000) pursuant to 2 U.S.C.

§437g(a) (5) (B).

6. The negotiation and execution of the aforesaid

loan by respondent was not made in a knowing and willful

attempt to violate any provision of the Federal Election

Campaign Act of 1971, as amended, 2 U.S.C. §431 et. seq.

7. The Federal Election Commission on request of

anyone filing a complaint under 2 U.S.C. §437g(a)(1)
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7. The Commission on request of anyone filing a

complaint under 2 U.S.C. S437g(a)(1) concerning the matters

at issue herein or on its own motion may review compliance

with this agreement. If the Commission believes that this

agreement or any requirement thereof has been violated, it

may institute a civil action for relief in the United States

District Court for the District of Columbia, 2 U.S.C. S437g

(a) (7).

8. This agreement shall become effective as of

the date that all parties hereto have executed same and the

Commission has approved the entire agreement.

9. Respondent shall pay the civil penalty pro-

vided for herein within ten (10) days from the date this

agreement becomes effective.

ATTEST: GEORGIA RAILROAD BANK AND

TRUST COMPANY

By

Its

Date

ATTEST: FEDERAL ELECTION COMMISSION

William C. Oldaker

General Counsel

Date
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Georgia Railroad Bank
an~d Trust Company

The Barnard for Congress
Committee

MUR 218 (76)

CERTI FICATION

I. Marjorie W. Emmons, Secretary to the Federal Election

Commission, do hereby certify that on January 3. 1978, the

Commission approved the Conciliations Agreements in the above-

captioned matters.

/-/24 1- '
VJ Marjorie W. Emmuons
Secretary to the Commission
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FEDERAL ELECTION COMMISSION

1325 K STREEI N.W.
WASHINGTON,D.C. 20463

January 3, 1978

MEMORANDUM

FROM:

SUBJECT:

TO: CHARLES STEELE 5
MARJORIE W. EMMONS

MUR 218 (76) - Conciliations Agreements and Letters

The above-mentioned documents were circulated to the

Commissioners on December 30, 1977 at 11:00.

As of 4:00, January 3, 1977, no objections have been

received in the office of Commission Secretary.
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FEDERAL ELECTION COMMISSION
1325 K SIREET N.W
WASHINGTOND.C. 20463

December 22, 1977

TO : THE COMMISSIONERS low

FROM : WILLIAM C. OLDAAKE *U

DATE : DECEMBER 21, 1977

Re: MUR 218

Attached are the conciliation agreements

and the letter we propose to send to the respondents'

attorney in the above matter.

On October 19, 1977, the Commission found

reasonable cause to believe that the Georgia Railroad

Bank and Trust Company violated 2 U.S.C. S441b(a) in

connection with a loan to the Barnard for Congress

Committee and found reason to believe that the

Committee violated 2 U.S.C. S441b(a) by accepting the

loan from the Bank.

The respondents are being represented by

the same attorney; he has told us that his clients

desire to conciliate this matter. Therefore, we believe

that we should proceed to conciliate with both respon-

dents although the Commission has found only "reason

oou*,vto believe" against the Committee.

(O2-11 )
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FEDERAL ELECTION COMMISSION

1325 K SIREET N.W.
WASHINGTON. D.C. 20463

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Samuel C. Waller, Esquire
Nixon,Yow, Waller, and Copeus
1500 Georgia Railroad Bank Building
Augusta, Georgia 30902

Re: MUR 218 (76)

Dear Mr. Waller:

As per your telephone conversation with attorney
David Stein of this office, enclosed are conciliation
agreements that we are prepared to recommend to the
Commission in settlement of MUR 218(76). If you agree
with the provisions of the enclosed conciliation agree-
ments, please sign and return them to the Commission
within ten days. I will then recommend that the
Commission approve the agreements.

If you have any questions or suggestions, please
contact Randall Johnson, the attorney now assigned to
this matter, at 202-523-4061.

Sincerely yours,

William C. Oldaker
General Counsel

Enclosures

- . |")OP
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of ))
The Barnard for Congress ) MUR 218(76)

and
The Georgia Railroad Bank )

and Trust Company )

INTERIM STATUS REPORT

This matter concerns the possible violation of

2 U.S.C. S441b in connection with a $10,000 loan ob-

tained from the Georgia Railroad Bank and Trust

Company ("the Bank") by the Doug Barnard for Congress

Committee ("the Committee").

On October 19, 1977, the Commission found reason-

able cause to believe that the Bank violated 2 U.S.C.

S441b in that the loan to the Committee was not within

"ordinary course of business" as set forth in 2 U.S.C.

S431(e) (5)(g). On the same date the Commission found

reason to believe that the Committee violated 2 U.S.C.

S441b in accepting the loan.

Pursuant to 2 U.S.C. S437g(a)(5)(A), the General

Counsel's Office has sent proposed conciliation agree-

ments to Samuel C. Waller, Esq., attorney for both

parties, and is in the process of negotiation.

William C. Oldaker
General Counsel

Dat('
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FEDERAL ELECTION COMMISSION
1325 K STR[ET N.W
WASHING TON, D.C. 20463

October 26, 1977

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Samuel C. Waller, Esquire
Nixon, Yow, Waller and Copers
1500 Georgia Railroad Bank Building
Augusta, GA 30902

Re: MUR 218 (76)

Dear Mr. Waller:

The Federal Election Commission has made the fol-
lowing findings regarding your clients in connection
with the $10,000 loan obtained from the Georgia Railroad
Bank and Trust Company by the Doug Barnard for Congress
Committee:

(1) Reasonable Cause to Believe that the
Georgia Railroad Bank and Trust
Company violated 2 U.S.C. S441b.

(2) Reason to Believe that the Doug Barnard
for Congress Committee violated
2 U.S.C. S441b.

Please be advised that pursuant to U.S.C. 5437g(a)
(5) (A), the Commission shall make every endeavor for a
period of not less than 30 days to correct this violation
by the bank by informal methods of conference, concilia-
tion, and persuasion, and to enter into a conciliation
agreement. If the bank and the Commission are unable to
enter into a conciliation agreement during this period,
the Commission may, upon a finding of probable cause to
believe that a violation has been committed, institute a
civil action for relief in the appropriate United States
District Court. 2 U.S.C. S437g(a) (5) (B).

++:+ !: ++ + . .. . . .. ++ .... +*... . . .. +....
+ ++ • ++ .. .. + + + + . - + ++ + ° ; + + + t+t ++ ' + + + + + + : +  * :+'+ ' + +, + + +

+++++~~~~~~~~~~~~~~~~~~~ ' ;"'S++ .. .. , ........ ++++ +:+ ++ + +++++
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Please contact David Stein, (202)523-4178, at your

earliest convenience so we may begin conciliation 
of

this matter.

Sincer ly yours,

William C. Oldaker
General Counsel

Ad S E Na do: s, d o 8041 W:

n.Th following service is requested (dhek one)

Show to whomn, daue, and address of delivery .~
, RLSTRICTEJ DELIVERY

Show to whom w! date delivered ........... -

[ RESTRICTED DEUVERY. dle

Show to whom, date, and address of delivery.

(CONSULT POSTMASTER FOR FEES)

2. ARmIe AC.AWa eED TOi

SSamuel C. Wailer, Esquire
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-- ~ ~ 1" V - i- ~ ~
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ELECTIONHI**M SSON

GEORGIA RAILROAD7PNf9&A,UPL 9 COMPANY

MEMBER F 0 I C - MEMBER FEDERAL RESERVE SYSTEM

AUGUSTA,GEORGIA 30903

October 13, 1976

Mr. John G. Murphy, Jr.
General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington, DC 20463

Re: MUR 218(76)

Dear Mr. Murphy:

This will acknowledge receipt of your letter dated

October 8, 1976 concerning a complaint filed against
Druie Douglas Barnard.

A more complete reply will be furnished you within

the next several days regarding a loan that was made by this

bank to the Doug Barnard for Congress Committee which we

contend was made in the ordinary course of business.

Thank you for your consideration in this matter.

Yours sincerely,

Chairman of the Board

CBP:ra FEDERAL [ EET~ 11Cir,

OFFE Ui iA:j~

fPC *7c
KN\ L) t

CHARLES B.PRESLEY

CHAIRMAN OF THE BOARD
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4 ORGA RAILROAD BANK & TRUST COMPANY

. AUGUSTA. PEORGIA 30903

cQ>

C-2

Mr. John G. Murphy, Jr.
General Counsel

Federal Election Commission
1325 K Street, N.W.
Washington, DC 20463

0



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of)
) MUR 218 (76)

Drule Douglas Barnard, Jr.)

CERTI FICATION

I. Marjorie W. Emmnons, Secretary to the Federal Election Commilssion,

do hereby certify that on October 19, 1977, the Commission determined by

a vote of 6-0 to take the following actions in the above-captioned

matter:

1. Find Reasonable Cause to Believe that the
Georgia Railroad Bank and Trust Company has
violated 2 U.S.C. Section 441b.

2. Find Reason to Believe that the Doug Barnard
for Congress Committee violated 2 U.S.C.
Section 441b.

C_ Marjorie W. Emmwons
Secretary to the Commission
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EXECUTIE SESSION
*JUN 2 9 1977

BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of)
MUR 218 (76)

Druie Douglas Barnard, Jr. )

GENERAL COUNSEL'S REPORT

I. Background

This matter was generated by a complaint received by the

Commission on August 11, 1976, from the husband of one of

Mr. Barnard's primary opponents alleging, that a $10,000

loan from the Georgia Railroad Bank and Trust Company ("The

Bank") to the respondent's principal campaign committee

constituted an illegal corporate contribution, in violation

of 2 U.S.C. 5431(b) .

Review of the July 10 report submitted by Doug Barnard

* for Congress Committee verified that the loan had been

negotiated, as alleged on May 14, 1976, in the amount of $10,000.

Mr. Barnard was notified of the complaint by letter

dated August 26, 1976. On September 16, 1976, his counsel

submitted to the Commission the affidavits of Mr. Barnard,

Charles B. Presley, Chairman of the Board of the Georgia

Railroad Bank, and Nancy McJunken, treasurer of the Barnard

for Congress Committee and a Vice President of the Bank. The

note itself was also submitted. These affidavits confirmed

the allegations that Mr. Barnard was employed by the lending

bank as an Executive Vice President and held that position
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prior to and during the primary campaign. These documents

also indicate that the loan was made to the Committee on an

unsecured basis, payable in 180 days at an interest rate of

7.6% per annum, and that it was approved by Mr. Presley,

pursuant to his authority as the bank's Board Chairman.

The Commission on, October 7, 1976, found reason to

believe that a violation of S441(b) had been committed by

Mr. Barnard, for receiving an illegal corporate contribution;

by the Georgia Railroad Bank and Trust Co. for making the

contribution; and by Mr. Presley for authorizing the trans-

action.

By letter dated November 6, 1976, counsel for the

respondent provided further information surrounding the loan

transaction and proposed a "compromise" to dispose of the matter.

Counsel suggested that the Committee would repay the loan in

controversy by borrowing funds from another bank to which

Mr. Barnard would have no connection. The new loan would be

adequately secured by the personal endorsement of Mr. Barnard

and the pledging by him of whatever additional collateral may

be required by the leading bank. Upon completion of this

trasacio, ". . . the complaints against Mr. Barnard,,

Mr. Presley and Georgia Railroad Bank and Trust Company will

be handled without any finding of wrongdoing."

Further information relative to this transaction was

requested from counsel to the respondents, by correspondence

dated December 22, 1976. On January 24, 1977, we received



counsel's response, providing additional data with respect

to the necessity for the loan and the circumstances surrounding

the negotiation, review, and transacting of the loan. Documents

utilized by the bank in the granting of this loan were also

submitted.

II. Analysis

2 U.S.C. S431(e)(5)(G) provides that loans made by a

national or state bank in accordance with the applicable

banking laws and regulations and in the ordinary course

of business are not contributions. The issue in this case is

whether or not this transaction meets the two pronged test

set out in the statute.

As a member of the Federal Reserve System, the Georgia

Railroad Bank and Trust Company is subject to the regulations

*' promulgated by the Board of Governors of the Federal Reserve

System. 12 C.F.R. Part 215 regulates the extension of loans

by member banks to its executive officers. Part 215.3, states

that, ". . . no member bank shall extend credit to any of its

executive officers and no executive officer of a member bank

shall borrow from or otherwise become indebted to such bank."

Part 215.4 provides three exceptions to the prohibition, none

of which apply to the circumstances of this transaction.

As an executive vice president in charge of the bank's

marketing division, Mr. Barnard took part in the determination

of major bank policy, and is an executive officer, within the

meaning of 12 C.F.R. Part 215.3. The loan, however, was actually
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negotiated and executed by Mr. Hugh.Connolly,, (the Finance

Chairman of the Barnard for Congress Committee) on behalf

of the Committee. Nevertheless, since the Committee acted

on behalf of the candidate to procure funds for his campaign,

and the Bank was aware of the purpose of the loan, we believe

that the circumstances of this transaction suggest a violation

of the Federal Reserve System regulation governing loans by

member banks to its executive officers, 12 C.F.R. Part 215.3.

"T As such, the loan would not have been made " .. in accordance

with applicable banking laws and regulations."

The second portion of this analysis is directed at the

very broad question of whether this loan was made in the

7 "ordinary course of business". Neither the amount of the

money borrowed ($10,000), or the lengt~h of time to repay (180

days), or the interest per annum. (7.6%) are persuasive one way

or the other in determining whether the loan was made in the

ordinary course of business.

However, the nature of the transaction is questionable

when examined in terms of the basis for the bank's expectation

of repayment. This loan was obtained by a political committee,

for the purpose of raising campaign funds, (due to the Committee's

admitted inability to solicit adequate funds for the up coming

primary),in the absence of any security. As a transitory entity,

raising funds only to be expended in the campaign, the Committee's

assets seem highly tenuous as security for a loan. Yet no other

party had a binding legal obligation to made good on the debt.
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In his letter, to the Commission, dated November 4, 1976,

counsel for the respondents states the following:

"Admittedly the Bank could have foreseen that the

assets in the hands of the Committee might have been

insufficient to pay the note when it matured, and in

such event the only legal recourse on the part of the

Bank to collect the balance due would have proved fruit-

less."

In that letter, counsel goes on to explain that Mr. Connolly and

the other members of the Committee did not endorse the note,

because such an endorsement would be attributable as a contri-

bution under 2 U.S.C. S431(e)(5)(g)(ii). In mitigating the

bank's failure to provide security for the loan, counsel also

contends that the bank felt confident that -the loan was a good

risk, in that the Committee members included outstanding citizens

of the Community, who ". . - orally committed themselves to be

responsible for raising the necessary funds for the purpose

seeing that the loan was paid in full." Similarly, Mr. Charles

Presley, the Chairman of the Board of the bank who personally

authorized this loan, stated in his affidavit to the Commission:

This loan was made to the Barnard for Congress

Committee with no guarantors. Knowing Mr. Barnard, I

knew that he felt morally obligated to pay the note even

though he was not legally obligated to."

In our opinion, these factors support the conclusion that

the loan was, in fact, a contribution from the bank to Mr. Barnard's
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company. While a bank's knowledge of the standing of an

individual in the community supported the decision to grant

the loan, there was here no legal committment from any indi-

vidual to repay the loan. The only assets pledged were those

of the Committee, which was, itself, borrowing this money

because of its inability to raise adequate campaign funds.

Under such circumstances, where the loan to the committee for

Mr. Barnard's benefit also appears to violate the Federal

Reserve System regulation prohibiting loans by member banks

to its executive officers, we submit that the loan was

impermissible under the standards of the Act.

III. Recommendation

We recommend that the Commission find reasonable cause

to believe that violations of 2 U.S.C. S441(b) have been

committed by the candidate, his committee, and the bank; send

the attached notifications.

DATE: z'~ 7 _ ___

WilliamIC. Oldaker
General Counsel



BEFORE THE FEDERAL ELECTION COMMISSION

September 2, 1977

In the Matter of )
)
) MUR 218 (76)
)

Druie Douglas Barnard, Jr. )

GENERAL COUNSEL'S REPORT

I. BACKGROUND

This matter was generated by a complaint received by

the Commission on August 11, 1976, from the husband!/ of one

of Mr. Barnard's primary opponents alleging, among other things,

that a $10,000 loan from the Georgia Railroad Bank and Trust

Company (the "Bank") to the respondent's principal campaign

committee constituted an illegal corporate contribution, in

violation of 2 U.S.C. S441b.

Review of the July 10 report submitted by the Doug Barnard

for Congress Committee verified that the loan had been made on

May 14, 1976, in the amount of $10,000.

Mr. Barnard was notified of the complaint by letter dated

August 26, 1976. On September 16, 1976, his counsel submitted

to the Commission the affidavits of Mr. Barnard; Charles B.

Presley, Chairman of the Board of the Bank; and Nancy McJunken,

"/Section 437g(a) (3) (A) requires that an investigation based
on a complaint "shall include an investigation. . .of reports
and statements filed by any complainant under this Title, if
such complainant is a candidate." While technically the complain-
ant does not fall within this provision, we have reviewed the
reports of complainant's wife (the candidate) and found no
apparent violations.
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Treasurer of the Barnard for Congress Committee and a Vice

President of the Bank. A copy of the note was also submitted.

These affidavits confirmed the allegations that Mr.,Barnard

was employed by the Bank as an Executive Vice President and

held that position prior to and during the primary campaign.

The documents also indicate that the loan was made to the

Committee on an unsecured basis, payable in 180 days at an

interest rate of 7.6% per annum, upon the approval of Mr. Presley,

by virtue of his authority as the Bank's Board Chairman.

On October 7, 1976, the Commission found Reason to

Believe that a violation of §441b had been committed by

Mr. Barnard for receiving an illegal corporate contribution;

by the Bank for making the contribution; and by Mr. Presley for

authorizing the transaction.2'

By letter dated November 6, 1976, counsel for the respon-

dents provided further information surrounding the loan trans-

action and proposed a "compromise" to dispose of the matter.

Counsel suggested that the Committee would repay the loan by

borrowing funds from another bank with which Mr. Barnard would

have no connection. The new loan would be adequately secured

by the personal endorsement of Mr. Barnard and by his pledging

?./The original complaint alleged, aside from the loan
problem, that contribution arrangements made by the candidate
with certain members of his finance committee were inaccurately
disclosed on the pre-election report of 7/29/76 and that as
the candidate's employer, the Bank had made contributions to
the candidate by paying his salary and providing other benefits
of employment while he was campaigning. These two allegations
were dismissed upon the recommendation of the General Counsel
on October 7, 1976.
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whatever additional collateral may be required by such other

bank. Upon completion of this transaction, "1. . . the complaiLnts

against Mr. Barnard, Mr. Presley and the Georgia Railroad Bank

and Trust Company will be handled without any finding of

wrongdoing."

In correspondence dated December 22, 1976, further inf or-

mation relative to this transaction was requested from counsel

for the respondents. on January 24, 1977, we received counsel's

response, providing additional data with respect to the necessity

for the loan and the circumstances surrounding its negotiation

and review. Certain documents utilized by the Bank in making

this loan were also submitted.

A final request for further information from the Bank

was made in July, 1977. This request produced data reflecting

the Bank's extension of credit under terms similar to the loan

in question here, and the Bank's formal written loan guidelines

used by officers authorzied to make loans.

II. ANALYSIS

2 U.S.C. S431(e)(5)(G) provides that loans made by a

national or state bank in accordance with applicable banking

laws and regulations and in the ordinary course of business

are not "contributions." The issue in this case is whether

or not this transaction meets the test set out in the statute.4 /

A. Applicable Banking Laws and Regulations

As a member of the Federal Reserve System, the Georgia

3/ It should be noted that, as we read the statute, both
parts of this two-part test must be satisfied in order for the
transaction to qualify as a bona fide loan.



-4 -

Railroad Bank and Trust Company is subject to the regulations

promulgated by the Board of Governors of the Federal Reserve

System. 12 C.F.R. Part 215 regulates the extension of loans

by member banks to its executive officers. Part 215.3, states

that " . . .no member bank shall extend credit to any of its

executive officers and no executive officer of a member bank

shall borrow from or otherwise become indebted to such bank."

Part 215.4 provides three exceptions to the prohibition, none

of which apply to the circumstances of this transaction.

As an Executive Vice President in charge of the Bank's

marketing division, Mr. Barnard took part in the determination

of major bank policy and he is an executive officer, within

the meaning of 12 C.F.R. Part 215.3. The loan, however, was

actually negotiated and executed by Mr. Hugh Connolly (the

Finance Chairman of the Barnard for Congress Committee) on

behalf of the Committee. Mr. Barnard did not participate in

the negotiation or execution of this transaction, and is not,

in any way, personally liable on that note. Under these circum-

stances, it cannot be said that the Bank made an extension of

credit to its executive officer. As such, we must conclude

that the letter of this reaulation has not been violated because

the loan was not made to Mr. Barnard.4"

B. Ordinary Course of Business

The second portion of this analysis is directed at

4/However, in light of the fact that the Committee borrowed
this money for the benefit of Mr. Barnard's candidacy while he
was in the employ of the lending bank, it has been suggested that
the spirit of this regulation has been violated.
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the very broad question of whether this loan was~ made in the

"ordinary course of business." Initially, the interest rate

of 7.6% per annum charged by the Bank in this loan seems low

and therefore questionable. The Bank's loan chart provided in

response to our July 1977 request for further information

indicates that the appropriate interest rate for a $10,000

unsecured loan to an individual or association would have been

8 3/4%.

Moreover, the nature of the transaction is questionable

when examined in terms of the basis for the Bank's reasonable

expectation of repayment. The loan was obtained by a political

committee for the purpose of purchasing television, radio and

newspaper advertising because of the Committee's admitted

inability to solicit adequate funds for such advertising. This

does not appear to be a short term "cash flow" loan - the maturity

date was scheduled for November 14, 1976, subsequent to both

the primary and general election. The loan was made with the

Bank requiring no security whatsoever; the Bank's only legal

recourse in the event of default would have been to any committee

assets remaining after the election. No party other than the

committee had any legal obligation to repay the loan. For the

Bank to be dependent on such assets as the only source of repay-

ment seems to be questionable banking practice and does not

seem to provide a reasonable expectation that the loan would be

repaid.

In his letter to the Commission, dated November 4, 1976,

counsel for the respondent states the following:

I
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"Admittedly the Bank could have foreseen
that the assets in the hands of the Committee
might have been insufficient to pay the note
when it matured, and in such event the only
legal recourse on the part of the Bank to
collect the balance due would have proved
fruitless."

In that letter, counsel goes on to explain that

Mr. Connolly and the other members of the Committee did not

endorse the note because such an endorsement would be attributable

as a contribution under 2 U.S.C. S431(e) (5) (G) (ii). In mitigat-

ing the Bank's failure to provide security for the loan, counsel

also contends that the Bank was confident that the loan was

a good risk because the Committee members included outstand-

ing citizens of the community who ". . .orally committed

themselves to be responsible for raising the necessary funds

for the purpose of seeing that the loan was paid in full."

Similarly, Mr. Charles Presley, the Chairman of the Board of

the Bank who personally authorized the loan, stated in his

affidavit to the Commission:

"This loan was made to the Barnard for
Congress Committee with no guarantors.
Knowing Mr. Barnard, I knew he felt
morally obligated to pay the note even
though he was not legally obligated to."

Although the claimed "Ioral commitment" from certain

individuals in the community may have entered into the Bank's

decision to grant the loan, it seems clear that the candidate's

position as an Executive Vice President of the Bank was the

primary reason that the Committee received the loan without

security or guarantors. The failure to require security for

the loan becomes even more extraordinary in light of the fact
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that the Bank's only legal recourse, in the event of default,

would be merely against any assets of the Committee remain-

ing after the election; it was the inability of the committee

to raise adequate funds for the primary which prompted the

six-month loan in the first place. Under such circumstances,

we submit that the loan does not satisfy the "ordinary course

of business" standards set forth in 2 U.S.C. S431(e) (5) (G)

and constitutes a corporate contribution in violation of

2 U.S.C. S441b.

III. RECOMMENDATION

We recommend that the Commission find Reasonable Cause to

Believe that a violation of 2 U.S.C. S441b has been committed

by the Bank.

We recommend that the Commission find Reason to Believe

that 2 U.S.C. S44lb has been violated by the Barnard for

Congress Committee. Send the attached letter.

IV17 ____O 0/-

, Date WilliamIC. Oldaker
General Counsel



: FEDERAL ELECTION COMMISSION
1325 K STREET NW.
WASHINGTON,D.C. 20463

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Samuel C. Waller, Esquire
Nixon, Yow, Waller and Copers
1500 Georgia Railroad Bank Building
Augusta, GA 30902

Re: MUR 218 (76)

Dear Mr. Waller:

The Federal Election Commission has nade the fol-
lowing findings regarding your clients in connection
with the $10,000 loan obtained from the Georgia Railroad
Bank and Trust Company by the Doug Barnard for Congress
Committee:

(1) Reasonable Cause to Believe that the
Georgia Railroad Bank and-Trust
Company violated 2 U.S.C. S441b.

(2) Reason to Believe that the Doug Barnard
for Congress Committee violated
2 U.S.C. 9441b.

Please be advised that pursuant to U.S.C. 5437g(a)
(5) (A), the Commission shall make every endeavor for a
oeriod of not less than 30 days to correct this violation
by the bank by informal methods of conference, concilia-
tion, and persuasion, and to enter into a conciliation
agreement. If the bank and the Commission are unable to
enter into a conciliation agreement during this period,
the Commission may, upon a finding of probable cause to
believe that a violation has been committed, institute a
civil action for relief in the appropriate United States
District Court. 2 U.S.C. S437g(a) (5) (B).

9° 

0

' °

(26 i) '
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Please contact David Stein, (202)523-4178, at your
earliest convenience so we may begin conciliation bf
this matter.

Sincerely yours,

William C. Oldaker
General Counsel

-1
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GWINN H. NIXON

. FIEILD YOW

SAMUEL C. WALLER

JOHN D. CAPERS

0. PALMOUR HOLLIS (ALSO S.C.)

REGNALD MAXWELL, JR.

WM. BYRD WARLICK

PAUL H. DUNBAR,Tm

ROBERT F. WRIGHT, JR. (ALSO MISS.)

JOHN B. LONG

ROY 0. TRITT

RICHARD E. MILEY (ALSO S.C.)

JOSEPH H. FOWLER

LAW OFICIES O F,

NaXONeYOWWALLE ~PER5
1500 GEORGIA RAILROAD SANK'2 ING

September 16, 1976

.566

JOSEKPH B. CUMMING

o0 COUNCL

HENRY P. eVe

TELEIPHONE

(404) 7&8-7S41

Mr. John G. Murphy, Jr.
General Counsel
Federal Election Commission
1325 "K" Street, N.W.
Washington, D.C. 20463

Re: MUR 218 (76) 762325
Dear Mr. Murphy:

Your letter addressed to Mr. Druie Douglas Barnard,
Jr., dated August 26, 1976, in connection with the above
matter has been referred by Mr. Barnard to me for assistance
in providing you with a response thereto. Your letter indi-
cates that the matter will remain confidential unless Mr.
Barnard indicates in writing that he does wish the contents
to be made public. Since Mr. Barnard believes the Complaint
to be based on inaccurate facts, he does not desire at this
point to have the matter made public.

We enclose herewith, in response to the Complaint,
the following, to-wit:

(1) Affidavit of Mr. Barnard
(2) Affidavit of Charles B. Presley
(3) Affidavit of Nancy McJunkin

If any additional information is needed, we would
appreciate it very much if you would either advise Mr. Barnard
or this firm.

truly yours,

el C. Waller

SCW: atl

Enclosures: 3



FEDERAL ELECTION COMMISSION

DRUIE DOUGLAS BARNARD, JR. ) IN RE: MUR 218 (76)

Personally appeared before me, an officer duly

authorized to administer oaths, DRUIE DOUGLAS BARNARD, JR., who

after having been duly sworn, on oath deposes and says:

1. This affidavit is made in response to the

complaint filed against him in the above matter by John D.

Heminway;

2. He is a resident of Augusta, Richmond County,

Georgia, and was a candidate for the United States Congress

from the 10th Georgia Congressional District in the Democratic

Primary Election held on August 10, 1976, and the Run-Off

Primary Election held August 31, 1976 in which he was the

successful candidate;

3. In response to paragraph 2 of the Complaint, there

was no organized finance committee in connection with deponent's

campaign. Friends of the deponent were selected in the Augusta

Area who were leaders in various organizations, professions, and

businesses, and they were asked to raise money for deponent's

political campaign. A goal of $2,000 was suggested for each

group from which a volunteer had been asked to raise funds.

There was no requirement that this goal be reached. In some

cases, more than this amount was raised, and in some cases less

than this amount was raised. Those who participated and who did

not raise their quota were not asked to borrow any money to make

up the deficit. This is a normal practice and one used in

general fund raising such as in the United Fund.

4. In response to paragraph 3, a letter was written

to each County Chairman encouraging him to assist in the fund



of the campaign. It was a promotional letter, and had no

relation to the special groups from which funds were being

raised through the persons described in paragraph 3 above.

Deponent further says that loans were made to the

Campaign Committee by friends of deponent, and such loans were

reported pursuant to the prescribed procedures of the Federal

Election Commission. These loans were reported as contributions,

and footnoted as loans to the Committee, so that the loans could

be repaid from future campaign contributions.

5. In response to paragraph 4, z~aC~IDA$"1,000 contribution

was made by the named contributor. Deponent has been advised

that a husband and wife can each contribute $1,000 individually

if they so desire.

6. In response to paragraph 5, deponent is unaware of

any influence which he could exert by virtue of his being Execu-

tive Vice President of the Georgia Railroad Bank & Trust Company

and states that he did not attempt to exert any such influence

on any contributor or member of his campaign committee. Thirty-

one persons, who were friends of deponent, were asked to contact

various groups of persons. Many of those making contributions

were not customers of the Georgia Railroad Bank & Trust Company

and in several instances, those making appeals for funds were not

customers of the bank. One of such persons was an officer of

another bank.

7. In response to paragraph 6, deponent says that

his duties as Executive Vice President of Georgia Railroad Bank

& Trust Company include the management of the Marketing Division

of the Bank. These duties do not require deponent to work any

specific number of hours a day, week or month, and his salary

is based completely on his fulfilling his responsibilities

-2



During his campaign deponent was not relieved of this

responsibility and continued to manage the Marketing Division

of the Bank and was paid accordingly. All campaign activities

were conducted from his campaign headquarters at 1206

Greene Street, Augusta, Georgia.

In response to the activities of the Treasurer of

the Committee, Nancy McJunkin, deponent refers the

Commission to the affidavit of Nancy McJunkin, being submitted

to the Commission herewith.

8. In answer to Paragraph No. 7, Deponent denies that

Georgia Railroad Bank & Trust Company refused to reveal the

terms of the $10,000 loan referred to, and refers the

Commission to the affidavit of Charles B. Presley, which

is submitted with this affidavit.

SWORN TO AND SUBSCRIBED )

before me, this /5' )

day of September, 976 )

otary Public, Richmond ) e Dougl s nard, Jr.
County, Georgia. )



FEDERAL ELECTION COMMISSION

DRUIE DOUGLAS BARNARD, JR.) IN RE: MUR 218 (76)

NOW COMES CHARLES B. PRESLEY, who after being duly

sworn, deposes and states the following:

I make this Affidavit in response to the Complaint filed

against Mr. Barnard with the Federal Election Commission in the

above captioned matter. I am Chairman of the Board of the Georgia

Railroad Bank and an Officer of that Bank. As officer of the Bank,

I made a loan to the Barnard for Congress Committee, which is

mentioned in the above matter, in the amount of Ten Thousand ($10, 000)

Dollars, a copy of said Note with its terms is attached hereto and by

reference herein made a part of this Affidavit. This loan was made

to the Barnard for Congress Committee with no guarantors. Knowing

Mr. Barnard I knew that he felt morally obligated to pay the note even

though he was not legally obligated to.

In addition, Mr. Barnard and Mrs. McJunkin are officers

of this Bank and at no time have they been relieved of their official

duties or responsibilities in this Bank. They have continued to function

in their respective capacities during Mr. Barnard's campaign and have

fulfilled the duties, obligations and responsibilities required of them.

To the best of my knowledge and belief, the Georgia Railroad

Bank has made no contributions to Mr. Barnard's campaign.

This the 161Z day of ~ 1976.



FEDERAL ELECTION COMMISSION

DRUIE DOUGLAS BARNARD, JR. ) IN RE: MUR 218 (76)

NOW COMES NANCY MCJUNKIN, who after being duly sworn,

deposes and states the following:

I am Vice-President of the Georgia Railroad Bank & Trust

Company. I acted as Treasurer for the Barnard for Congress

Committee.

At the same time as I was Treasurer for the Barnard

for Congress Committee, I continued to perform my duties

and responsibilities as an Officer of the Bank and to re-

ceive the salary established for the office which I held.

I am not required to work on any particular time schedule.

In performing my duties as Treasurer for the Barnard Campaign

Committee, I worked after Bank hours, during lunch hours,

and on weekends.

(MRS.) NANCY MCJUIN

SWORN TO AND SUBSCRIBED BEFORE

ME THIS THEeDAY OF

___ ___ _ ,._ _ . , 1976



LAW OFFICE8 OF

IIXON. YOW. WALLER & CAPERS
4?oo GKORGIA RAIL OAD A K "UILDING

AUGUUTA. GEORGIA 30303

ELn

lHon. John G. Murphy, Jr.
General Counsel
Federal Election Commission
1325 "K" Street, N.W.
Washington, D.C. 20463
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BEFORE THE FEDERAL ELECTION COMMISSION

September 2, 1977

In the Matter of )
) MUR 218 (76)

Druie Douglas Barnard, Jr. )

GENERAL COUNSEL' S REPORT

I. Background

This matter was generated by a complaint received

by the Commission on August 11, 1976, from the husband of

one of Mr. Barnard's primary opponents alleging, among

other things, that a $10,000 loan from the 
Georgia Rail-

road Bank and Trust Company (the "Bank") to the respondent's

principal campaign committee constituted an illegal corporate

contribution, in violation of 2 U.S.C. S441b.

Review of the July 10 report submitted by the Doug

Barnard for Congress Committee verified that the loan 
had

been made on May 14, 1976, in the amount of $10,000.

C Mr. Barnard was notified of the complaint 
by letter

dated August 26, 1976. On September 16, 1976, his counsel

submitted to the Commission the affidavits of Mr. 
Barnard,

Charles B. Presley, Chairman of the Board of the 
Bank, and

Nancy McJunken, treasurer of the Barnard for Congress 
Com-

mittee and a Vice President of the Bank. A copy of the

note was also submitted. These affidavits confirmed the

allegations that Mr. Barnard was employed by the 
Bank as

an Executive Vice President and held that position 
prior



to and during the primary campaign. The documents also

indicate that the loan was made to the committee on an

unsecured basis, payable in 180 days at an interest rate

of 7.6% per annum, upon the approval of Mr. Presley, by

virtue of his authority as the Bank's Board Chairman.

On October 7, 1976, the Commission found reason to

believe that a violation of 5441Vb had been committed by

Mr. Barnard for receiving an illegal corporate contribution;

by the Bank for making the contribution; and by Mr. Presley

for authorizing the transaction.-l

By letter dated November 6. 1976, counsel for the

respondent provided further information surrounding the

loan transaction and proposed a "compromise" to dispose of

the matter. Counsel suggested that the Committee would

repay the loan by borrowing funds from another bank with

which Mr. Barnard would have no connection. The new loan

would be adequately secured by the personal endorsement of

Mr. Barnard and by his pledging whatever additional collateral

may be required by such other bank. Upon completion of this

1/ The original complaint alleged, aside from the
loan problem, that contribution arrangements made by the
candidate with certain members of his finance committee
were inaccurately disclosed on the pre-election report of
7/29/76 and that as the candidate's employer, the Bank had
made contributions to the candidate by paying his salary
and providing other benefits of employment while he was'
campaigning. These two allegations were dismissed upon
the recommendation of the General Counsel on October 7,
1976.
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transaction, "I . . the complaints against Mr. Barnard,

Mr. Presley and Georgia Railraod Bank and Trust Company

will be handled without any finding of wrongdoing."

In correspondence dated December 22, 1976, further;,

information relative to this transaction was requested

from counsel for the respondents. On January 24, 1947,

we received counsel's response, providing additional data

with respect to the necessity for the loan and the circum-

stances surrounding its negotiation and review. Certain

documents utilized by the Bank in making this loan were

also submitted.

A final request for further information from the

Bank was made in July, 1977. This request produced data

reflecting the Bank's extension of credit under terms

similar to the loan in question here, and the Bank's

formal written loan guidelines used by officers authorized

C,
to make loans.

II. Analysis

2 U.S.C. S431(e)(5)(G) provides that loans made by

a national or state bank in accordance with applicable

banking laws and regulations and in the ordinary course

of business are not "contributions." The issue in this
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case is whether. or-not this' transaction meets the te'st

set out in the statute.-'

A. Applicable Banking Laws and Regulations

As a member of the Federal Reserve System,, the

Georgia Railroad Bank and Trust Company is subject to the

regulations promulgated by the Board of Governors of the

Federal Reserve System. 12 C.F.R. Part 215 regulates the

extension of loans by member banks to its executive officers.

Part 215.3, states that "...no member bank shall extend

credit to any of its executive officers and no executive

officer of a member bank shall borrow from or otherwise

become indebted to such bank." Part 215.4 provides three

exceptions to the prohibition, none of which apply to the

circumstances of this transaction.

As an executive vice president in charge of the Bank's

C7 marketing division, Mr. Barnard took part in the determina-

C, tion of major bank policy and he is an executive officer,

within the meaning of 12 C.F.R. Part 215.3. The loan,

however, was actually negotiated and executed by Mr. Hugh

Connolly (the Finance Chairman of the Barnard for Congress

Committee) on behalf of the Committee. Mr. Barnard did not

participate in the negotiation or execution of this trans-

action, nor is he, in any way, personally liable on that

Y It should be noted that, as we read the statute,
both parts of this two part test must be satisfied in order
for the transaction to qualify as a bona fide loan.
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note. Under these circumstances it cannot be said that

the Bank made an extension of credit to its executive

of ficer. As such, we must conclude that the letter of

this regulation has not been violated because the loan

was not made to Mr. Barnard.-

B. "Ordinary Course of Business"

The second portion of this analysis is directed at

the very broad question of whether this loan was made in

the "ordinary course of business." Initially, the interest

rate of 7.6% per annum charged by the Bank in this loan

seems low and therefore questionable. The Bank's loan

chart provided in response to our July 1977 request for

further information indicates that the appropriate interest

rate for a $10,000 unsecured loan to an individual or asso-

ciation should be 8 3/4%.

Moreover, the nature of the transaction is question-

able when examined in terms of the basis for the Bank's

reasonable expectation of repayment. The loan was obtained

by a political committee for the purpose of purchasing tele-

vision, radio and newspaper advertising because of the Com-

mittee's admitted inability to solicit adequate funds for

such advertising. This does not appear to be a short term

3/ However, in light of the fact that the Committee
borrowed this money for the benefit of Mr. Barnard's candi-
dacy while he was in the employ of the lending bank, it has
been suggested that the spirit of this regulation has been
violated.



"cash flow" loan- the maturity date was scheduled for

November 14, 1976, subsequent to both the primary and

general election. The loan was made with the Bank requir-

ing no security whatsoever; the Bank's only legal recourse,

in the event of default would have been to any committee

assets remaining after the election. No party other than

the committee had any legal obligation to repay the loan.

For the Bank to be dependent on such assets as the only

source of repayment, seems to be questionable banking

practice and does not seem to provide a reasonable ex-

pectation that the loan would be repaid.

In his letter to the Commission, dated November 4,C.,

1977, counsel for the respondent states the following:

"Admittedly the Bank could have foreseen that

the assets in the hands of the Committee might

C' have been insufficient to pay the note when it

matured, and in such event the only legal recourse

on the part of the Bank to collect the balance

due would have proved fruitless."

In that letter, counsel goes on to explain that Mr. Connolly

and the other members of the Committee did not endorse the

note because such an endorsement would be attributable as

a contribution under 2 U.S.C. S431(e)(5)(g)(ii). In mitigat-

ing the Bank's failure to provide security for the loan,

counsel also contends that the Bank felt confident that the



... This loan was made to the Barnard for

Congress Committee with no guarantors. Know-

ing Mr. Barnard, I knew he felt morally obligated

to pay the note even though he was not legally

obligated to."

Although the claimed 'rnoral commitment" from certain

individuals in the community may have entered into the Bank's

decision to grant the loan, it seems clear that the candi-

date's position as an Executive Vice President of the Bank

was the primary reason that the Committee received the

loan without security or guarantors. The failure to require

security for the loan becomes even more extraordinary in

light of the fact that the Bank's only legal recourse, in

the event of default, would be merely against any assets

of the Committee remaining after the election; it was the

inability of the committee to raise adequate funds for the

primary which prompted the six-month loan in the first place.

W m

AK.

-7-

.loan was a good risk because theCommittee members in-

cluded outstanding citizens of the community- who "

orally committed themselves to be responsible for raising

the necessary funds for the purpose of seeing that the

loan was paid in full." Similarly, Mr. Charles Presley,

the Chairman of the Board of the Bank who personally

authorized the loan, stated in his affidavit to the Com-

mission:

!i i
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Under such circumstances we submit that the loan does not

satisfy the "ordinary course of business" standards set

forth in 2 U.S.C. S431(e)(5)(g), and constitutes a corporate

contribution in violation of 2 U.S.C. S441b.

III. Recommendation

We recommend that the Commission find reasonable,

cause to believe that violations of 2 U.S.C. S441b have

been committed by the committee and the Bank. Send attached

notification.

DATE: _ _ _ _ _ __t

William C. Oldaker
General Counsel

C
Associate General Counsel



FEDERAL ELECTION COMMISSION
1325 K SIREET N.W
WASHINGTOND.C. 20463

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Samuel C. Waller, Esquire
Nixon, Yow, Waller, and Copers
1500 Georgia Railroad Bank Bldg.
Augusta, Georgia 30902

Re: MUR 218 (76)

Dear Mr. Waller:

This letter is to inform you that the Federal ElectionCommission, has determined that there is reasonable cause
to believe that Mr. Barnard, the Doug Barnard for Congress
Committee, and the Georgia Railroad Bank and Trust Company
have committed violations of 2 U.S.C. S441(b), in connection
with the $10,000 loan obtained from the bank by the committee.

Please be advised that pursuant to 2 U.S.C. S437g(a)
(5) (A), the Commission shall make every endeavor for a period
of not less than 30 days to correct or prevent this violation
by informal methods of conference, conciliation, and persuasion,
and, to enter into a conciliation agreement. If the parties
are unable to effect a conciliation agreement during this

r. period, the Commission may, upon a finding of probable causeto believe that a violation has been committed, institute a
civil action for relief in the appropriate United States
District Court. 2 U.S.C. S437g(a)(5) (B).

Please contact David Stein, (202)523-4175, at your
earliest convenience so we may begin the conciliation
process.

Sincerely yours,

William C. Oldaker
General Counsel

4o0 Urj

z1
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FEDERAL ELECTION COMMISSION
1325 K STREET N.W

A y WASHINCTON,D.C. 20463

Ci IFIED MAIL
RETURN RECEIPT REQUESTED 2 AUG 1976

Mr. Druie Douglas Barnard, Jr.
Doug Barnard for Congress
P.O. Box 10123
Augusta, Georgia 30903

Re: MUR 218 (76)

Dear Mr. Barnard:

This letter is to advise you that the Federal Election
Commission has received a complaint against you which has
been numbered MUR 218. A copy of the complaint is
enclosed. The Commission has made no determination that
the matters alleged set forth a violation of the Federal
Election Campaign Act of 1971, as amended (the Act).

The Commission has authorized a preliminary inquiry into
this matter to determine what action, if any, it should take.
Toward this end, I invite you to submit any factual or legal
matters which you believe are relevant to the Commission's
analysis. The Commission specifically requests that you
explain the legend appearing on your pre-primary report
regarding a possible pro-rata refund of certain itemized
contributions. (See attached reports). Additionally, please
advise us of the terms of the $10,000 loan from the Georgia

7Railroad Bank and Trust Company and whether there are any
co-signers, guarantors or sureties. Finally, I would appreciate
your response to the allegations that you received contributions
from your employer. Where appropriate statements should be
submitted by individuals with personal knowledge of the matters
herein and such statements should be under oath.

The Commission must consider such matters expeditiously;
accordingly, please submit your response within ten days after
receipt of this letter.

This matter will remain confidential unless you indicate
in writing to the Commission that you wish it to be made public.
If you have any questions, please do not hesitate to contact
my office. The attorney assigned to this case is Gloria R.
Sulton (telephone no. 202/382-4041).

Sincerely yours,

John G. Murphy, Jr.
Enclosure: Copy of complaint General Counsel
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S0SEND)ER: Complete items 2, and
Add your address in the "'JETURN TO" spac ON

ao 1. The following service is requested (check one).

"- - Show to whom and date delivered .--------- 150

71 Show to whom, date, & address of delivery.. 35f

1 -]4 RESTRICTED DELIVERY.
Show to whom and date delivered ........ 65,€

D RESTRICTED DELIVERY.
Show to whom, date, and address of delivery 850

2. ARTICLE ADDRESSED TO:

_ ruie Douglas Barnard, Jr.

A 3. ARTICLE DESCRIPTION:

REGISTERED NO. CERTIFIED NO. INSURED NO.
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I 
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FEDERAL ELECTION COMMISSION

1325 K STREET N.W 2 6 AUG 1976
4 WASHINGTON.D.C. 20463

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. John D. Hemenway
P.O. Box 267
Eatonton, Georgia 31024

Re: MUR 218 (76)

Dear Mr. Hemenway:

This letter acknowledges receipt of your complaint
dated August 9, 1976, alleging certain violations of the
Federal Election Campaign Act of 1971, as amended (the
Act) by Druie Douglas Barnard, Jr. We have numbered your
complaint as MUR 218; please refer to this number in any
correspondence.

The Commission has authorized a preliminary inquiry
into your allegations to determine what action, if any,
it should take. If you have any other material to submit
which may be relevant to our inquiry, please submit it
within five days after receipt of this letter.

The attorney assigned to this case is Gloria R. Sulton
(telephone no. 202/382-4041). Please contact her if you
have any questions.

Sincerely yours,

John G. Murphy, Jr.
General Counsel

/f
/." 11 M -'n A , Z) * I



0 0

S*SENDER: Complete items 1 2. and
Add your address in the "RETURLN TO" spans am

reverse.

I. The following service is requested (check one).

[ Show to whom and date delivered ............ 15t

xS] Show to whom, date, & address of delivery.. 35%

.. [j RESTRICTED DELIVERY.
Show to whom and date delivered......... 650

RESTRICTED DELIVERY.
Show to whom, date, and address of delivery 85f

2. ARTICLE ADDRESSED TO:

C
x Mr. John D. HeiaenwayZ

di 3. ARTICLE DESCRIPTION:
REGISTERED NO. CERTIFIED NO INSURED NO.

0 (Always obtain signture of dae-see or - ,1

H I have received the article described above.
I SIGNATURE Lj Addressee E] Authoriztd agent

Z
C 4. - _. . .._

DAEOF ELIVERY RK

Z 5. ADDRESS (Coapeete -OnTIF queted)

-4

6. UNABLE TO DELIVER BECAUSE: CLERK'S
INITIALS

Gop i9Y,-O--203-456



Your Ref s ' "/ON John D. emenway
4816 Rodman St, NW

MUR 218 (76) 't' ' ALIG q j 10: 'A5 Washington, DC. 20016

22 August 1977

Federal Election Commission
Attn, Mr. David Stein 9

1325 K Street NW
Washington, D.C. 20463

Dear Mr. Stein,

With reference to our telephone conversation todayI am enclosing a copy of the Atlanta Journal of June 26,1977. Although the article deals principally with theaffairs of Mr. Holley, there are numerous references to theGeorgia RR Bank, of which Mr. Barnard was Exec. Vice Presidentduring the recent election campaign in 1976 and also tothe First Augusta and Mr. Jack Fink, identified in my complaintto the FEC as one of the chief fund raisers, whose bank wasused to provide a source of money for the "enforcer" typeloans which Mr. Barnard compelled his "supporters" to takeout when they could not meet their quotas. All perfectly
voluntary, of course:

Since you have been investigating this matter for nearlya year and it is complex and you are nearing the end ofyour investigation, I shall not belabor the references toother inter-locking directorate references to other banks inGeorgia or to legislation which Mr. Barnard has now introducedin the H of R (e.g. HR 7902) to make it easier for bankC"holding companies to swallow up smaller county banks.

I am concerned only about your reference to the "complexity"of the new law governing elections. It does not seem to me tobe anything else than perfectly obvious that if--as was the case--Mr. Barnard was accepting full salary from the Georgia RR Bankeven as he was campaigning full time or more, he was, in effectbeing subsidized by a corporation which now is represented inthe Congress. I expect the F.E.C. to do something about it and,
if the FEC does not, I will.

It does little to absolve Mr. Barnard's understanding ofthis not-so-complex law to point out that he is a lawyer and
an officer of the court.

shall await your report and/or the FEC recommendationswith interest, since there is also a violation of the corruptpractices act involved in this election. I have not troubledyou with that matter since I do not believe the FEC is competentin such affairs, but I will file directly with the Attorney
General.

EncJ t j t , f a l re s Holley, " ke,%)
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Attn: Mr. David 3tein
1325 K Street NWr- .

Washington, D.C. 20463
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GWINN M. NIXON

D. FIELD VOW

SAMUEL C. WALLER

JOHN D. CAPERS

0. PALMOUR HOLLIS (ALSO S.C.)

REGNALD MAXWELL, JR.

WM. BYRD WARLICK

PAUL H. DUNBARUI

ROBERT F. WRIGHT, JR. (ALSO MISS.)

JOHN B. LONG

ROY D. TRITT

RICHARD E. MILEY (ALSO S.C.)

JOSEPH H. FOWLER

40
LAW OFFICES OF

NIXON,YOW, WALLER & CAPERS

it ,., r I., F
FLECr,

8. CUM MING

1500 GEORGIA RAILROAD SANK BUILDIN .

HENRY P. EVE
AUGUSTAGEORGIA 30802 77 A' ,04z-754

August 18, 1977 (404) 722-7541

David Stein, Esq.
Office of the General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Re: MUR 218 (76)

Dear Mr. Stein:

I acknowledge receipt of your letter dated
August 3, 1977, which was in confirmation of our telephone
conversation of July 29. I requested that an examination
of the Bank's records be made in order to produce the
information which you seek. This has now been completed
and I enclose the following:

1. Selected pages from a volume prepared by the
Bank for certain of its officers designated "Loan Policy".
Although the information shown on these sheets does not
appear to be of a confidential nature, the book itself is
distributed to loan officers on a confidential basis and
therefore it is requested that the sheets which are enclosed
be treated on that basis. In looking through the pages
which are enclosed, you will find that there is no reference
to any policy as to loans to political parties or organiza-
tions. In discussing this matter with Mr. Presley and
other bank officers, it is the position of the Bank that
no guidelines have been established for loans to political
parties or organizations because of the infrequency with
which such loans are made.

2. The Bank's loan rate chart, dated January 26,
1976, which contains the rates in effect as of the date the
loan was made to the Barnard for Congress Committee, May
14, 1976. Here again there is no applicable entry for
loans to political parties and organizations.

3. A copy of a print-out which was obtained from
the Bank's records showing the number of loans which were
made or renewed during May 1976. The total number of new
loans during that period was 307 and the total number of
loans renewed was 502. The total number of all such loans

__ j C-02.1 I ; ), 07



David Stein, Esq.
Page -2-
August 18, 1977

which were made at a rate of 7 1/2% or under was 73, of
which 36 were made on a secured basis and 37 on an unsecured
basis. By further examination of the print-out, you will
see the number of loans which were made at interest rates
less than 7 1/2%.

In your letter you state that: you are asking for
information relating to extension of loans similar in nature
to that which is in controversy. It is our intention that
there are no loans similar in nature to the loan made to
the Barnard Committee inasmuch as this was the only loan
made to a political party or organization at that time.

The Bank has made loans to political parties and
organizations over a long period of time and the terms
under which these loans were made varied considerably
depending on the reputation of the persons borrowing the
money and the solvency of the endorsers and/or makers.

If you still need additional information, please
let me know.

Very sincerely yours,

ulC. Wailer

SCW: bdc

Enclosures

cc: Mr. Charles Presley
Honorable D. D. Barnard, Jr.



LOAN POLICY

A. BANK OBJECTIVES

The purpose of a formal Loan Policy is to provide a definite

guide in determination of present and future decisions. It is an

outline of defined standards of rules and procedures that will

guide lenders in the making of sound loan decisions. Adherence

to a reasonable and rational Loan Policy will assist bank manage-

ment in the maintenance of proper credit standards, in the avoid-

ance of unnecessary risks, and in the proper evaluation of new

business opportunities. An effective Loan Policy is an invaluable

tool in the creation and maintenance of that elusive combination of

caution and adventurousness which leads to successful and profit-

able banking.

A specific objective of Loan Policy is to formalize not only

the rules and procedures to be followed but also to further the

basic goals of the bank and the direction those goals are to take.

As a service institution our primary reason for being is to serve

the legitimate needs of our community in concert with the need to

be a responsible corporate citizen both in terms of the public good

and in terms of the shareholder's interest.

Sound loans obtained through usual sources governed by a

meaningful Loan Policy are a desirable and profitable means of



employing funds available for loans. Lending personnel, with

the guidance of senior management, are expected to solicit and

make all of the sound loans that the resources of the bank permit

and that opportunity affords. In the allocation of resources

available for loans, primary consideration should be given to

existing or potential customers with economic interests in our

primary trade area. As the bank and its influence grows, this

concept can be expanded to wider trade areas. Unprofitable

relationships should be avoided as these represent a misuse of

bank funds, may subject the bank to unnecessary loss, and/or

to criticism by supervisory agencies.

A parallel objective of any banking institution, along with ot

an obligation to serve the needs of the area, is the goal of

profitability. No new customer relationship involving loans

N should be approved where there is a negative profit factor unless

there is a genuine potential for a profitable relationship.

Conunitinents for loans should be made with sufficient flexibility

to provide for a reasonable profit based on existing and potential

monetary conditions. Whenever a relationship exists that does

not appear to be profitable under current conditions, the lending

person responsible for the account has the responsibility to make

every effort to increase the yield to a profitable level as quickly

and as expeditiously as possible.



The Loan Administration Division is charged with the

responsibility of reviewing conformity with the requirements Of

the Loan Policy. Details of this function are discussed under

appropriate headings. The maintenance and control of policy

compliance and overall loan portfolio quality and profitability

will require complete cooperation of all lending personnel.

The cooperation of all affected bank personnel is expected

in carrying out the goals and objectives of this Loan Policy.

With this cooperation, it is believed we can effectively:

!. Achieve our growth and profit goals.

2. Protect the interests of our depositors

and shareholders.

3. Serve the needs of our customers and
the community.



B. DETERMINATION OF LOAN POLICY

The directors of the bank, through the Finance Committee,

retain the ultimate responsibility for bank operations under State

and Federal statutes. The Finance Committee also retains the

responsibility to review and approve any formal loan policy

recommended by management to be adopted by the bank.

Bank management delegates the policy formulation process

to the division staff heads responsible for loan activities who in

turn may form an appropriate committee of qualified personnel

to produce the draft of any proposal involving loan policy. Such

individual proposals or entire policy restructures will be discussed,

edited and approved or rejected at the divisional staff level before

presentation to management and the Finance Committee for

C approval.



r E. LOAN OFFICERS LENDING AUTrHORITY

Individual lending authorities are prescribed for all lending

personnel. (see supplements) The lending authorities are

commrrensurate with prescribed responsibilities. The authorities

will be reviewed on a continuing basis with the thought of increases

where the responsibilities and experience of the individuals so

inidicate. Lending authorities are designed to foster initiative in

the lending officers, to reduce their dependence on the loan

committees to make credit judgments, and, at the same time,

enhance the ability of the bank to respond to loan requests in a

timely manner. Progression in loan limits also provides a

means of following loan officer development.

An officer receiving a loan request exceeding his loan

authority will be required to seek the advice and concurrence of

N a loan officer whose lending authority is sufficient to approve a

loan of the amount requested. In these situations, the officer

will be in a position to draw on the experience and expertise of

the senior officer. If the dollar amount involved is less than

the minimum required for committee approval, the loan can be

handled at the lending officer level. Approval by concurrence

should be indicated by having both loan officers initial the credit

memo and the note. Both officers will be responsible for such



loans over the life of the credits, however, the originating officer

will assume day to day supervision of the credits so approved.

Lending authorities are given only to personnel specifically

assigned this responsibility by bank management as recommended

by the various Division Heads.

Specific individual lending authority limits will be published

for inclusion in this loan policy, manual by the Loan Administration

Division upon recommendations of the appropriate Division Head

for various lending functions.

-~ A loan officer is not restricted from presenting a particular

loan within his lending authority to the loan committees. If the

officer feels the circumstances surrounding a particular request

are such that his experience or knowledge may be insufficient to

make a sound credit judgment in the case in question, then it

would be entirely appropriate and advisable to seek advice from

other loan officers and the committees. If there is any question

as to whether a given loan should be submitted for prior approval

or for confirmation, the loan officer should discuss the loan with

a member of the Officers Loan Committee.



G. INTEREST RATES

Rate charts will be prepared from time to time by the Division

Head of Commercial Loans to reflect the current minimumn and in

some cases maximum interest that may be charged on loans made

while the particular rate chart is in force. Minimrum rates are to

be charged only to our largest and best customers and only on

loans that are prime credits. No interest should be affixed to any

loan at a level which is obviously unprofitable to the bank when

full consideration is given to all circumstances surrounding the

credit, including compensating balances and usury laws. (See

supplements for criteria on loans under $1, 000).

Exceptions below the minimum chart rates are expected to be

virtually nil and any such exception shall be substantiated by an

C_ overwhelming abundance of evidence such as substantial deposit

balances, or other important considerations. Exceptions are to be

reported in writing, giving full explanation, to the Officer's Loan

Committee who will approve or disapprove the exception based on

the merits of the particular situation and within that committee's

authority. If the Officer's Loan Committee disapproves the

exception and the loan officer wishes to appeal the decision, he

may do so to the Finance Committee. Finance Committee will

rule on exceptions involving amounts in excess of the Officer's



Loan Committee's authority.

State usury laws must be observed where applicable. The

current rate chart is included as a supplement to the Loan Policy.

LI Georgia, state laws provide that any loan in excess of

$2, 500 may be charged interest at any rate that may be agreed

upon, so long as it Is to a profit corporation. All loans to public,

charitable, religious or other non-profit corporations may be

charged interest only up to the amount of interest charged to

individuals, proprietorshidps and partnerships. This limit of

interest rate applies only to loans of less than $100, 000.

Loans of $100, 000 or more regardless of the nature of the

borrower may be charged any rate of interest that may be mutually

agreed upon.

N The maximum interest that can be charged an individual,

proprietorship, partnership, or non-profit corporation in a

non-real estate secured transaction for loans of less than $100, 000

.would be 816 under current Georgia Law. Real estate secured

transactions in the above categories could be charged a maximum

of 916 if for loans of less than $100, 000.

(Reference: Georgia Code 57-118 and 57-119)



Interest rate limits by amnount of loan and nature of the

borrower for borrowers from South Carolina are shown on the

current rate chart in the supplements to this Loan Policy.

The use of interest rates should reflect the following

considerations:

1. Amount of loan.

2. Credit risk involved.

3. Deposit balances.

4. Liquidity of the borrower.

5. Liquidity of the collateral (if any).

6. Terms of repayment program (including whether or not
the borrower has in the past met such programs).

7. Servicing requirements.

C.8. Fees to be collected.

9. Continuity of management in the company (age, health,
provisions for succession, life insuranic e).

10. Experience and degree of success (the track record).

11. Purpose of the credit or use of proceeds.

12. Other latent considerations such as development
of new business accounts and other factors.



January 26, 1976

GEORGIA RAILROAD BANK & TRUST COMPANY
LOAN RATE CHART

Our Prime Rate:

CORPORATIONS:

7%

GEORGIA:

Unsecured Loans
Uns,:cured Line of Credit
Security Loans:

Govts. & Municipals
Listed Stocks
Unlisted -Readily Marketable

First Railroad
Not Readily Marketable

Life Insurance-Cash Value
Real Estate Loans:

Fee for Investigation, Appraisal & Inspections
A nortized-See Schedule Below
Development
Land Acquisition
Construction
Warehousing

Cotton Loans
Letters of Credit
Floor Plan
Accounts Receivable
Finance Companies- Finance Committee will set
Public, Religious, Charitable & non-profit corp.

$Z, 500
or Less

8 3/4%
8 3/4%

3/4%
3/4%
3/4%
3/4%
3/4%
3/4%

1%

rate

1%
8 3/4%
9 1/4%

8 3/4%

SOUTH CAROLINA:

Individuals, Partnerships or Corp.
with less than $40,000 in Issued
Capital Stock (Documented)
Loans of any amount-any type
$50, 000 or less-any type (8% max.) R/E 9%
Over $50,000-any type (10% max.)
$100,000 to $500,000-any type (12% max.)
Over $500,000-any type (negotiable)

AMORTIZED REAL ESTATE LOANS (1% FEE)
AMOUNT MAX. TERM
$7, 500 or less 60 months 80%
$7, 501 and over 360 months 80%

$40,000 and over
in Issued Capital
Stock (Documented)

Chart
Chart
Chart
Chart

Rate
Rate
Rate
Rate

LOAN RATIO
max. 61% add-on
max. See R/E Dept.

SECOND MORTGAGES
Max. of $10,000 75% max. 6% add-on

Over
$2, 500

8 3/4%
8 3/4%

3/4%
3/4%
3/4%
3/14%

1/4%
3/4%

OP + 2%
OP+ 2%
OP + 2%
8 3/4%
7 3/4%
I%
8 3/4%
9 1/4%

8 3/4%

36 months .
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January Z6, 197b

GEORGIA RAILROAD BANK & TRUST COMPANY
LOAN RATE CHART

Our Prime Rate: 7%

INDIVIDUALS, PROPRIETORSHIPS & PARTNERSHIPS

GEORGIA:

Unsecured Loans
Unsecured Line of Credit
Security Loans:

Govt. & Municipal
Listed Stocks
Unlisted-Readily Marketable

First Railroad
Not Readily Marketable

Life Insurance-Cash Value
Real Estate Loans:

Fee for Investigation, Appraisal & Inspections
Amortized-See Schedule Below
Development

Land Acquisition
Construction
Warehousing

Letters of Credit .- ' , ,'
Floor Plan I , I(4 (I C
Accounts Receivable
Our Savings Accounts & Savings Certificates-------
Officer & Employee (on our savings-Z% over rate paid)
Building & Loan Shares
Other Bankers & Our Directors

AMORTIZED REAL ESTATE LOANS (176 FEE)

UNDER
$looM

8 3/4%
8 3/4%

8 3/4%
8 3/4%
8 3/4%
8 3/4%
8 3/4%
8 3/4%

1%

9%
9%
9%
9/0
1%

8 3/4%
9 1/4%

-- 9%

Prime
8 3/4%
Prime

$ looM
& OVER

8 3/4%
8 3/4%

8 3/4%
8 3/4%
8 3/4%
8 3/4%
9 1/4%
8 3/4%

1%

OP + 2%
OP + 2%
OP + 2%
9%
170
8 3/4%
9 1/4%

Rate paid + 2%
Prime
8 3/4%
Prime

AMOUNT
$7,500 or less
$7,501 to $100M
Over $100M

SECOND MORTGAGES
Max. of $10,000

SOUTH CAROLINA:
Less than $50,000
$ 50,000 - $100,000
$100,001-$500,000
Over $500,001

MAX. TERM

60 months
360 months
360 months

36 months

Any type of loan

(10% max.)

(12% max.)
(Negotiable)

LOAN RATIO
80% max. 6% add-on
80% max. see R/E Dept.
80% max. see R/E Dept.

I st & 2nd
7 5% max. 6% add-on

8% (except 9% on real estate)
10%

Chart Rate
Chart Rate

* Must be 2% above rate paid

00

/
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David Stein, Esq.
Office of the General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463
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MEMORANDUM

To: Staff Director (for placement in compliance file)

Prom: Dave Vaughn5 1

Subject: Ex parte contfact regarding complaint by Mr.
Hemenway '

Date: September 22, 1976

I received a telephone call at about 11:00 a. m.,

September 20, 1976, from Mr. Neil Bonsip ** regarding the

above matter. He related that Mr. Hemenway had written the

IW" Commission August 9th (without specifying the nature of the

letter) and, subsequently in mid-September but had heard no

response from the Commission. He asked whether since the

response could have impact on the general election, I could

see if the Commission's response might be expedited.

Further inquiry, in which Mr. Bonsip outlined some

C of the facts with which the letter was concerned produced

the information that the letter is apparently a Complaint,

filed on behalf of the complainant's wife, who is a candidate

for Congress.

While Mr. Bonsip did not urge any particular result,

the discussion did involve explanation by Mr. Bonsip of some

of the contents of the letter. When I learned that the matter

-1-

• I was not told and do not know the MUR number or the name
of the party complained against.
** Mr. Bonsip is a fundraising consultant who works with
Republican candidates, with whom I am casually acquainted
through the graduate chapter of our college fraternity.



V

under discussion was a compliance matter, I informed Mr.

Bonsip that Commission policy did not allow further discussion

on the matter and that I could only assure him that the

matter would be treated in accordance with Commission pro-

cedures. Mr. Bonsip made no attempt to discuss the matter

further.

I am, however, writing this Memorandum pursuant

to Commission policy concerning ex parte contacts. See

§ 8 of the Code of Ethics.

cc: Commissioner Staebler

-2-



RE: 1UR 218 (76)

August 26 1976 - Letters from FEf advising D.O. Barnard, C.B. Presley
and GA. RR Bank and Trust Co. of filing of complaint
-- Gloria Sulton assigned to the case.

SePt. 16, 1976 - Affidavits of D.D. Barnard, C.B. Presley and Nancy
McJunkin submitted.

Se. . _. 1976 - Letter from FEC advising of receipt of affidavit and
attachments from Mr. Hmenway.

Oct. 1, 1976 - Telephone conference between Gloria Sulton and S.C. Waller

Oct. _8, 1976 - Lctter from FEC advising that it had found reason to
.belicve that MIr. Barnard was in violation of Act --
in that loan (of May 14) may not have been made
"in ordinary course of business."

Oct. 8, 1976 - Similar letter to CA. RR Bank and Trust Co. and C.B.
Presl fy

Oct. 20, 1976 - Tol. Conf. - Gloria Sulton and S.C. Waller

No v..... 4, .1_9_76 - l.tter to FEC from S.C. Waller - proposed settlement
-A?

Dec.._ _ 6 - letter from FEC to S.C. Waller - request
evidence. Case assigned to David Stein

for additional

Dec_.2__28,_ _1976

Jan_ 1__3_2__, 1977

Jan. 21, 1977

- Tel. Conf. David Stein and S.C. Waller - advising FEC
had taken a new view as to alleged violation

- Tel conf. David Stein and S.C. Waller -RE:conciliation

- Letter to David Stein from S.C. valler supplying
additional information



- 2

Jan. 26 , 1977 - Tel. conf. David Stein and S.C. Waler - seeking
additional info - RE: letter of Jan. 21, stated he
would get back in touch with me on Jan. 28 or 31st
RE: Conciliation

July_26, 1977 - Tel. conf. David Stein and S.C. Waller - first contact
since Jan. 26j apology for delay - stated question was
a closed one. Asked for additional evidence.

July 29, 1977 - Tel. Conf. David Stein and S.C. Waller - asking for
additional evidence.

August 3, 1977 - Letter from David Stern to S.C. Waller confirming
request of July 24 for additional evidence

Aug.st_ 8,_ 1977- Ltter from S.C. Waller to David Stein, supplying addi-
tional requested evidence.

Oct. 26,_1977

Nov. 1, 1977

Letter from W.C. Oldaker to S.C. Waller advising that
FEC had found:

1) Reasonable Cause to believe CA RR Bank had
violated act; and

2) Reason to Believe Do',g Barnard for Congress Comm.
had violated act all in reference to loan of
May 14, 1976.

This is first indication that FEC was investigating
Committee

Conciliation Period began

Tel. conf. from David Stein to S.C. Waller

-- Stein stated we could assume that messrs. Barnard
and Presl,/ had been removed fromfurther consideration
as having violated the act

Conciliation discussed advised that once we started
discussing content of agreement, it would be necessary
for representative of Bank to come to Washington.

Stein promised to call me back on Nov. 3.

10 ...
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Nov. 14,_ 197

Nov. 18, 1977

Jan. 5, 1978

Jan. 9,1978

Jan. 23, 1978

.2, 1978

Feb. 16, 1978

M ar ch ,7_,_ -1978

March 28, 1978

A2_ril 3 1978

[ay: 16,1978

- Letter from S.C. Waller to FEC advising that copy of
agreement had not been received

- Tel. conf. - David Stein and W.C. Waller - Stein said the

case was one of "first impressiod' and no comparable
agreement on file. He stated, he would mail the
'%greement" to me shortly.

- Letter fro- W.C. Oldaker enclosing conciliation agreements.
Advised that Randall Johnson was assigned to case.

- Tel. conf. S.C. Waller and Randall Johnson. - For the

first time I was told that the difference in the interest
rate amounted to a contribution.

- Letter from Randall Johnson to S.C. Waller, enclosing
copies of conciliation agreement in two other cases.

- Letter from S.C. Waller to Randall .Johnson. Advised Mr.
Johnson that I did not represent the Doug Barnard Committee.
-Discussed provisionjof proposed ;igrecment.

- Letter from Mr. Oldaker to S.C. Wailer - commented on my

letter of Jan. 24. Suggests I could meet with Mr. Johnson.

- Letter to Mr. Oldaker from S.C. Wailer discussing proposed

agreement and asking for opinions as to certain provisions.
Asked for permission to submit additional evidence.

- Letter from Mr. O1daker to S.C. Waller in response to mine of

March 7. Permission granted to submit additonal evidence.

- Letter to Mr. Oldaker from S.C. Waller. Referred to telephone
conf. between Mr. Johnson and S.C. Waller in which latter
stated FEC would take into consideration opinion by Georgia
Commissioner of Banking and Finance.

- Letter from S.C. Waler to Paul Lovejoy, enclosing an
opinion from Deputy Cormisioner of Banking and Finance that
the loan of MIay 14 was made in the ordinary course of
1usi ness. Also discussion of provision of conciliation
agreement.
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FEDERAL ELECTION COMMISSION

1325 K SIREET N.W.
WASHINGTON,D.C. 20463 August 18, 1977

Mr. John D. Hemenway
4816 Rodman St., N.W.
Washington, D.C. 20016

Dear Mr. Hemenway:

This letter is in response to your request for a
status report on MUR 218 (76) and per your telephone con-
versation of August 16, 1977, with Sherrie Marshall. As you
may know 2 U.S.C. S437g(a)(3) requires confidentiality of
Commission investigations and thus absent consent of the
respondents I am required not to disclose the status of
your complaint until a final action is taken by the
Commission. At this time the Commission is awaiting receipt
of additional information requested from respondents, before
taking a final action on your complaint. You will be
promptly notified of any final action by the Commission on
MUR 218 (76).

Should you have additional questions or information
regarding this matter please contact David Stein, the attorney
assigned to this case, at 202/523-4175.

Sincerely,

William C. Oldaker
General Counsel

41

' nV--
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MDORANDUM: FOR FILES M 4,dfl2I

RE: TELECON

FROM: Claude Hi to Wade McArthur

DATE: 8-7-78

NAME OF COMMITTEE: Barnard, Douglas
H6GA10027

:17

Claude Hill (803) 279-7632

Mr. Hill called this date as a concerned citizen concerning the
status of complaints regarding Barnard, Druie Douglas Jr. H6GA10027.

It is suggested that someone from OGC or the appropriate office
respond to Mr, Hill's inquiry.



John D. Hemenway
4816 Rodman St., NW
Washington, D.C. 20016

AUG j
7 August 1977

General Counsel
Federal Election Commission
1325 K St., NW
Washington, D.C. 20463

Dear Sirs,

About one year ago I provided information to the
Federal Election Commission suggesting that the Georgia
Railroad Bank and a candidate for off ice in the 10th District
of Georgia had some improper financial relationships.

Some evidence in the form of a sworn affidavit signed
by me, which I felt was compelling, was provided to the FEC.

The complaint was given a case number (MUR 218 (76))
and an FEC official promised to keep me informed.

I have heard nothing since that date, now nearly 10

months ago.

Would you please give me a status report?

For your convenience, copies of the receipted correspondence
between me and the FEC are enclosed.

Sincerely yours,

Enclosures: aohn D. Hemenway 

Hemenway letter to John G. Murphy Jr.,
General Counsel, FEC, dtd 14 Sept 1976
with enclosures:

Affidavit of John Hemenway dtd Aug 26
concerning conversation with Nancy McJunkin
Treasurer of the Barnard for Congress Committee

Letter of Doug Barnard of June 28, 1976

August 6, 1976 Press Release of Betty
Hemenway concerning illegal campaign
receipts of Doug Barnard and others
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July__6, 19-78

Ag_. 3_ 1978

Aug. 8, 1.978

Aug. 9, 1978 -

Atug. 9, 1978

1 19 78

- 4

- Letter to Jay Myerson enclosing draft o' proposed
agreement submitted by CA. RR Bank.

- Tel. conf. Jay Myerson and S.C. Waller. He was unaware
of suit filed against FEC by Hemenway. Said he would
send to courthouse for copy.

Stated that he had arranged conference between Mr. Oldaker
me on Aug. 14, to discuss terms of proposed conciliation
agreement.

and

(Tuesday) - Tel. Conf. S.C. Waller and Jay Myerson RE:Aug.
meeting. Mr. Myerson stated he was going to meet with
Mr. Oldaker that evening and would let me know whether
Mr. Oldaker could meet with me at 1 PM rather than 11 AM.
Said he would call me on Wed., Aug. 9.

Tel. conference - Mr. Myerson and S.C. Waller, advised me
that FEC had found that day (?) that there was probable
cause that CA. RR Bank and Barnard Comm. had violated
the act. Said the matter would still be worked out ... , but
Mr. Oldaker would not meet with me as scheduled. Mr. Nyerson
;Idmitted that on Aug. 4 and Aug. 7 Mr. Oldaker had told him
that there was no need for continuing the negotiations.
Myerson said he would take the blame for misleading me.

- Telegram from',A. RR Bank to FEC protesting decision
until conciliation negotiations concluded.

- Tel. conf. between Mr. Myerson and S.C. W, 7aller - said he
had misstated Mr. Oldaker's reason for not meeting with
me - that he had busy schedule and travelled a lot.



~TTY ZIE14uIW
FOR CONGRESS
10th District of Georgia

Betty Hemenway for Congress Committee
P.O. Box 267

Eatonton, Georgia 31024
(404) 485-8001

O1 "BEST QUALIFIED" (404)485-4651

14i September 1976
E4~

John G. Murphy, Jr., General Counsel,
W Z -, Federal Election Commission,W 1325 K St.,NW, Washington, D.C. 20463

Dear Mr. Murphy,

E-4 This letter will confirm your letter to me of 26 August

. 1976 which was delivered to me in Washington, D.C. at my D.C.

. residence: 4816 Roctman St., NW, Washington, D.C. 20016, and

S my conversation with Mrs. Gloria R. Sulton, the attorney you

informed me was assigned to case MUR 218 (76), with whom I

14 had a conversation on September 12 to let her know this
A Q) material was forthcoming.

&4-4 I enclose a three-page affidavit of a conversation I had

on August 26 with Ms. Nancy McJunkin, Treasurer of the Barnard

for Congress Committee, In this conversation, Ms. McJunkin
reveals that Mr. Barnard's income continued for the entire

campaign period, despite the fact that it was not reported

z 0) as a campaign contribution (it could not be--for it was illegal)
and despite the fact that Mr. Barnard's constructive effort for

N U the Bank for which he was the "executive vice president" was

.0 minimal. In effect, his "salary" was a contribution. In fact,
N... since some of Ms. McJunkin's duties as Treasurer to the Barmard

z 0) Campaign were performed on Georgia Railroad Bank premises (her

- checks and cards were kept on the premises--the tools of her
,)- major labor) it could be presumed that a second Bank Vice President

Z t4 also was working for the campaign.

4 Z As reported orally, a fund-raising breakfast for Barnard

HO was organized and collected for exclusively from Bank premises.

'~U

A 4 The enclosed letter signed by Barnard, dated June 28, 
1976,

0 . makes it clear that Barnard was not in 
the Bank much during the

4 Z O0 campaign. This is evident from other materials produced during
4 the campaign and can be established as a matter of fact from the

IP campaign schedule.

S Quotas were set and, when not met, those assigned with

a quota were expected to sign notes. These notes were signed

at the 1st National Bank and the 1st Augusta State Bank of

which Jack Fink is an officer. Mr. Fink, allegedly also was

one of 31 key men/groups charged with using Georgia RR Bank

influence on various areas of enterprise and industry to

Yes, There IS A Better Way
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coerce the raising of funds for Doug Barnard which, if
not met, then had to be met bT the signing of notes.

The designated groups marked for supporjallegedly
Included, but was not limited to:

Finance Companies: Flint Hendricks (404) 724-0066
Contractors: Baxt er Clark (404) 798-2251
Liquor Associations: Retail:(404) 733-2262 Jerome Heath

Wholesales Hy Selwyn (404) 724-2424
Joe LaFouci (404) 724-9693
Bill Wooten (404) 724-4338

Auto Dealers, Stewart Walker of Walker Ford (404) 722-5371
Stockbrokers, Fleming Norvell (404) 724-2601
General Business: Bernie Silverstein (404) 733-3685
Bbttlers, Joe Byrd of Southern Beverage (404) 724-2677
Delta Airlines: Joe Bates (404) 722-1232
Gas-Light Utilit:y: !' ifus Foster (404) 722-7791
C&S Banc: William Ellis (404) 722-2661
Continental Can: William Wiseman (404) 798-5711
Columbia Nitrogen, William Copenhaver (404) 724-8711

This material is provided you in the hope that it will
facilitate the preliminary inquiry you stated in your
letter to me of 26 August 1976 you are making in connection
with myr complaint dated August 9, 1976.

I understand that, as of this date, your inquiry is
continuing and that at the appropriate time I will be
informed of the action the Federal Election Commission
will take, if any, into my complaint that Mr. Barnard
violated the law when he did not report his Bank income as
a campaign contribution and into certain other irregularities
I have reported to the FEC.

Enclosures:

Affidavit of John Hemenway
concerning August 26, 1976
conversation w/Nancy McJunkin

Letter of Doug Barnard of June 28,
1976 to various leaders of
special interest groups in Augustt

August 6, 1976 Press Release of
Betty Hemenway concerning illega.
itemization of campaign receipts
by Doug Barnard and others

Sincerely your',

dohnD. Eemeniay 7r



CITY OF WASRIA4*

DISTRICT OF COLUMBIA 14 September 1976

AFFIDAVIT OF JOHN D. HEMENWAY

I, John D. Hemenway, legal resident of Eatonton,
Georgia, and temporarily domiciled at 4816 Rodman
St'., NW, Washington, D.C., having been duly sworn
according to law, hereby depose and sayl

1. On August 26, 1976, I called Nancy McJunkin of Augusta,
Georgia, who is a Vice President of the Georgia Railroad
Bank and Treasurer of the Doug Barnard for Congress Committee.
I reached her by telephone at the Georgia Railroad Bank office
where she workst Code (404) tel. no. 724-0811.

2. 1 told Ms. McJunkin that I was calling at the suggestion *
of Mr. George Boyd, a Vice President of the Georgia Bank of
which she also was a Vice President concerning Mr. Barnard's
salary of record and concerning the loan made to Mr. Barnard
or his campaign committee by the Georgia Railroad Bank.

3. Ms. McJunkin said that ',r. Boyd had mentioned my call to
her, but she referred me to Mr. Charles Presley for specific
information and details on the matters I had raised with
Mr. Boyd. She did volunteer that Mr. Barnard& salary is a
matter of record and that Doug Barnard's primary income
comes from the bank and approximates .45,000.00 per year.
Ms. MeJunkin confirmed that Mr. Barnard was on an "active
duty status here with the bank--he's not on leave of absence
and he is Executive Vice President of the bank...." She said
that Mr. Barnard's superior in the Bank is Mr. Charles Presley,
Chairman of the Board. Ms. McJunkin acknowledged that Mr.
Barnard had not been working a normal schedule during the
five-month campaign period. Ms. McJunkin would not say that
Barnard had not been performing any duties at all, bmt she
specifically stated,"He hasn't been working eight hours a
day" when she acknowledged tha this appearance at the bank
during the campaign period haseen regular, but token.
4. I suggested that if Mr. Barnard's duties were only nominal
and yet he drew his regular pay for five months, in effect his
salary was a kind of concealed contribution and should appear
on the campaign report as a contribution. Ms. McJunkin hotly
contested this point and stated flatly that this matter was
discussed with officials of the FEC, both by her and by theCounselor of the bank. Ms. McJunkin recalled that she had
been concerned about exactly this point and had called the FEC
for an opinion. The FEC had advised her, she asserted, that
the salary of Barnard did not have to be reported as a contribution
to the campaign by the Georgia Pailroad Bank. She stressed that
she was a very conscientious person and she was very careful
on this point, but when I requested the names of the FEC officials
with whom Ms. NcJunkin and the Counselor of the bank had had
contact, Ms. MeJunkin did not supply the names.



5. When I pressed the point by mentioning that my wife, whowas a candidate and political opponent of Mr• Barnard's In the
race, decided to run, she was required to resign from her
position on the staff of a Georgia Congressman--otherr:lse It
would be tantamount to the Congress making a contribution to
her campai-n-i.'s- McJunkin was not impressed. She suggested
that "there's a difference between the government and private
industry." She told me that there's just something In private
Industry that is built mzp by longevity, dedication and loyalty
to the organization. She said that it is unfortunate that
government does not have this compassion for their people
such as private industry has for its employees. Ms. McJunkin
felt that the Georgia Railroad Bank certainly has the loyalty
of Its employees and that those who have been around as long
as Doug Barnard and she feel very comfortable that as long as
they do their jobs, the bank would support them in each under-
taking they might feel might be the best for the community
and the organization. Ms. McJunkin said that she felt that
the whole staff -- by and large -- have that same attitude.
She believed and would say that only because Mr. Barnard issuch a long-time employee would the bank ever entertain the
Idea of giving him the treatment that "Doug has justly received
from this organization during the time that he has been camoal;nin;. 0
Ms. McJunkin continued,"It's just like if I were sick and I hadto be out frmm my job for six months, the bank would pay me for

_. that six months where it would notlin all likelihood, pay for
someone who'd been working here for only one year."

6. Ms. McJunkin continued,"Now, without being argumentative,
how do you feel Mr. Barnard has been able to live and to feedthe family and make his house payments and you know, his normal
living expenditures, day-to-day expenditures while he has been
campaigning?" She declared that such expenditures do not
stop for a political campaign.

7. Ms. McJunkin stated that If his Income from the bank hadnot gone to Mr. Barnard's camraixn, it had gornto his day-to-day
family living expenses, because those expenses go on regardless
of whether Barnard runs for Congress or not. Ms. McJunkin told
me that just because Mr. Barnard is a candidate for Ccgress did
not mean that he did not have other obligations.

8. Ms. MoJunkin opined that it just depends from which side
LCandidate Barnard's or his opponent's7 you are looking at it.
She said,"I just have a lot of pride in being just as honest asI can be, b[Lt I wish you would put a little thought to,...maybe
you would realize that we sort of have some justification for
it Z-ontinuing Barnard's pav7 too. You know, he has a son
ready to go to college and you know his it erest rates and his
house payments go on whether he is running for Congress or
whether he is down here at the bank working 15 hours a day and
I just feel that if you really analyze it that way you could
feel a little bit differently about his family•..I would almost
venture to say that except for maybe some gas that he's pu~t
In his car or something like that, his salary has gone for his



." "' •-3- 0
ongoing living expenses, because he certainly can't live off
of those campaign contributions."

9. When I showed some sympathy and agreed that it was not even
proper to live off of campaign contributions, Ms. McJunkin
saids

"That's exactly right, and you know you have to be
independently wealthy, looks like, or you have to
have an arrqnement somewhat like Mr. Earnard has
been fortunate enough to have In order to run for
public office."

Ms. McJunkin concluded that she knew that there probably wouldbe people who want to be critical of the fact that Mr. Barnard
continues to draw his salary while campaigning, but that she
Just couldn't agree with me that the salary paid him should
be considered, in fact, a campmign contribution.

10. I asked Ms. McJunkin about the footnote after certain
names in the campaign report to the effect that some persons,
often those whose husband/wife combination totalled &2,000.00
exactly in contributions, would be eligible for a rebate of
excess funds at the end of the campaign to be prorated. Ms.
McJunkin confirmed this arrangements She said that she had
footnoted those names as the best way for the committee to
indicate any "obligation to prorate this money if there was
any". She could not tell me why some were selected and not
others, yet she personally noted in the individual card file
those individuals who would be so prorated, but she could not
recall on what basis--I would have to talk to Mr. Overstreet
for that information. She said, "Mr Overstreet was concerned
with the raising of the funds--he had something to do with
that and I don't believe that I have enough information to
really intelligently discuss that with you."

11. In response to my direct question, Ms. McJunkin denied
absolutely that Mr. Barnard had set uo a quota system which
required persons who had not raised their quota to take out
loans to mal:e up a total of 2,000o.00o. I did not tell her
that her denial was contrary to information I had obtained
elsehwere.

Then the above-named John D. Hemenway personally appeared
before me and stated UNDER OATH that the foregoing statements
were his free act and deed.

Sworn and subscribed befor e me this 14th day of September,
1976 in the City of Washington, Districtj Columbia

Notary Pu lic /
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Like anything else, this race cost money.
$ from is what this one will cost. n.

".p. You've said ou would oelp i n the area of a
$2#000 goal from each of. the categories shown on the

:attached listr This is wha is n22 odd; it will get us... , through August 10th. "'l hr. money i!,; n(!:-ded now! At our

4,pbreakfast on the lth we :;i2t out dedline as the 2th--r 0,o June. Onl, La:bout 1/3 of our gjotal was reached and
,est refindsepor

.9

Please finalize your efforts and let me hear
from'you. I apreciate your efforts, and I must :rely'*you because=,f my daily schedule k,v(2s me going from
7 a.m.to 9__ p.m. cacti day. If you will call me or
:Carlisle Ovortreet at 722-7721, and give us a status
re-port, I would appreciAte it.

• Best .reg-ards, .

.: Doug Barnard

'DB~bta
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" BETTY HEM, ENWZY

FOR CONGRESS
I ' ,-'1 10th District ot Georgia

Betty Hemenway for Congress Committee
P.O. Box 267

Eatonton, Georgia 31024
(404) 485-8001

"B ST QUALIFIED" (404) 4854651

PRESS RELEASE FOR IMMEDIATE RELEASE
August 6, 1976

"1976 Not the Year of the Georqia Railroad Bank and Special Interests"

Augusta, Ga. Aug. 6t Today, Betty Hemenway, the only woman candidate
for Congress in the 10th District (there are six men), campaigning
in Augusta, accused certain candidates of concealing massive campaign
expenditures from the public by not itemizing receipts and by loaning
money to themselves. Mrs. Hemenway deplored excessively high spending
levels in the campaign and made public a letter signed by Doug
Barnard on June 28, 1976 in which Barnard demanded that his finance
committee raise the $115,000 he feels he needs to win a seat in
the U.S. Congress (copy of the text of the letter attached.)

Betty Hemenway accused Barnard and other candidates of attempting
to buy a seat in the Congress. She said that two others, like
Barnard had secured loans for their campaigns, presumably on the

C7 expectation of having this money restored later, if successful in
obtaining federal office. The others were C.C. Moreland and Mike

C Padgett. Betty demanded in the name of even-handedness that the
Georgia Railroad Bank offer to loan $10,000.00 to each of the other
candidates on the same favorable terms offered Mr. Barnard. So far,
according to Betty, the Georgia RR Bank has made no reply. (Mr. Barnard
is a Vice President in the Georgia RR Bank.)

Betty expressed the hope that the discerning voter in the 10th
District would reject men attempting to "buy their way into Congress&"

"Thousands of dollars have been lavished by the male candidates
in this campaign on 'say-nothing' advertising. If a man spends
his own campaign funds so unwisely before he gets to Congress,
can we really believe his pronouncements that he will reduce
taxes and cut back on spending in Washington? "

Betty recalled a July 22 Athens, Ga., meeting at which a University
of Georgia audience booed Barnard for evading a question about
campaign financing, which already had become an issue in the
campaign. Barnard finally admitted to the audience his expectation
of spending a figure of "about" $50,000 to $60,000.00. In the
letter made public today Mr. Barnard states that his real campaign
expenditure goal is $115,000.00. On July 22 in Athens, Betty had
termed Barnard "less than candid." Mrs. Hemenway has promised the
voters of the 10th District a full investigation of this campaign
discrepancy and others.

Atti Barnard letter to -30-



4816 Rodman St., NW
Washington, D.C. 20016

General Counsel

Federal Election Commission

1325 K St., N11

Washinaton, D.C. 20463

CLEI



CERTIFIED MAIL"
" RETURN RECEIPTREQUESTED

August 3 1977

* .. Samuel C. Wailer.Esquire ,
Nixon,. Yow, Waller and Capers ' .
1500- Georgia Railroad Bank-Bldg
Augusta, Georgia 30902I- J, .

1-
Re: 21(76)

- Dear Mr. Wailer:

This will confirm our telephone conversation ofFriday July 29, in which I requested, on behalf of the ..
Commission, further information in connection with this
matter.

Specifically, we are asking for the bank's loan.
guidelines, if any exist, .which would be used by a
loan officer,or any bank official authorized to grant
loans. Further, we are asking for information relating' . ,
to the extension of loans similar in nature to that
which is in controversy.. ._Supporting documentation for
either of these requests- yould be.helf@u.

I appreciate your cooperation .in this matter. .

* . Sincerely yQurs,

I ...

S. ....David.tein..
DStein dks : /3/77 m -

414

-4_
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S3. ARTICLE DCWMp-N:

NO.N. Cu D no. ,eO "a

I have received the article described above.
S Addrese Authied agent

s. ADDRMS (Comlelte only N

6. UNABLE TO DELIVER BECAUSE:
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 218(76)

Druie Douglas Barnard, Jr.

INTERIM INVESTIGATIVE REPORT

I. Background

This matter was generated by a complaint received by

the Commission on August 11, 1976, from the husband of one

of Mr. Barnard's primary opponents alleging that a $10,000

loan from the Georgia Railroad Bank and Trust Company to

the respondent's principal campaign committee constituted

an illegal corporate contribution, in violation of 2 U.S.C.

SS431 (c) (5) (g) and 441 (b).

The Commission, on October 7, 1976, found reason to

believe that a violation of 441(b) had been committed by

Mr. Barnard for receiving an illegal corporate contribution;

by the Georgia Railroad Bank and Trust Company, for making

the contribution; by Mr. Charles B. Presley, Chairman of

the Board of the Bank, for authorizing the loan in question.

II. Facts

On May 14, 1976, the Georgia Railroad Bank and Trust

Company granted a loan of $10,000 to the Barnard for Congress

Committee for primary campaign advertising expenses. The

transaction was negotiated and executed by Hugh Connolly,
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Finance Chairman of the Committee, on behalf of the Committee,

and Charles Presley, on behalf of the bank. The loan was

to be repaid within six months, at an interest rate of 7.6%,

and was executed without any security or collateral. In the

absence of guarantors or endorsers, only the committee itself

had any legal obligation to repay the loan.

Douglas Barnard was employed by the bank as an Executive

Vice President at the time of the execution of the loan, and

held that position during the primary campaign.

III. Legal Issues

2 U.S.C. S431(e) (5) (g) provides that loans made by a

national or state bank, in accordance with applicable

banking laws and regulations, and in the ordinary course

of business are not considered contributions. The issue

here is whether the loan meets the two pronged test set out

in the Act.

More specifically, we have attempted to ascertain

whether this transaction violates a regulation promulgated

by the Board of Governors of the Federal Reserve System, at

12 C.F.R. Part 215. This regulation forbids member banks

from extending credit to its executive officers. Because

the loan was not made to Mr. Barnard, who at the time of

the transaction was an executive officer, but was extended

to his committee, it is not clear as to whether the

0
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regulation was violated.

Similarly, it is not clear as to whether the loan

was made in the ordinary course of business. In applying

this broad test, we have utilized criteria supplied to us

by the Comptroller of the Currency: Did the bank exercise

sound business judgment; was there a reasonable expectation

-~ of repayment underlying the extension of credit? These

questions are answered by examining the transaction and the

circumstances surrounding the transaction: Time of repay-

ment; interest rate; collateral; guarantors; was the loan

obtained through normal bank channels; were the sources of

repayment adequate so as to justify the credit judgment;

has the bank extended similar loans under similar circumstances

C to non-political borrowers; did the bank follow its own loan

guidelines in granting the loan?

IV. The Investigation

We have requested, and received from the respondents,

all documentation relative to the loan transaction. This

includes the note; the loan data sheet; various memoranda

and worksheets regarding the loan. Further, affidavits

were obtained from the individuals who took part in the

negotiation and execution of the loan - Charles Presley,

Doug Barnard, Nancy McJunkin (treasurer of the Committee).

Counsel for the respondents has supplied us with other

information we have requested regarding this matter. Also,
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we have been in contact with the Comptroller of the

Currency and the Federal Reserve Board for guidance in

answering the difficult questions raised in this case.,

Prior to presenting our recommendation to the

Commission, we have made one final request for further

information from the respondents. Specifically, counsel

has been asked to forward additional data with respect to

the bank's formal loan guidelines, and documentation

relative to the extension of credit of similar interest

rate, amount, time of repayment, and lack of security to

political borrowers.

We expect to receive this information soon.

and will issue a General Counsel's Report detailing our

analysis of this case upon its receipt.

_____ -KL4X/ZF
Date General lgbunsel



FEDERAL ELECTION COMMISSION
1325.K SIREET N.W.
WASHINGTOND.C. 20463 June 21, 1977

MEMORANDUM TO: William C. Oldaker

FROM: Marjorie W. Emmons

SUBJECT: MUR 218 (76)

This is to advise you that the subject MUR,

transmitted to my office on June 21, 1977 for inclusion

in the materials for the Executive Session of June 22,

1977, has been placed on the Executive Session Agenda

for June 29, 1977.

The material was not timely transmitted and did

not meet the deadline for inclusion on the Agenda of

June 22, 1977.

MWE:jet

Co U~o

I



MEMORANDUM TO:

FROM:

SUBJECT:

Marjorie Emmons

Wili Ir

Agenda Item R 18 (76)

Please have the General Counsel's Report and draft letter

on MUR 218 (76) distributed to the Commission and place

it on the Commission Agenda for Wednesday, June 22, 1977.
JUN 2 9 196J

Thank you.

\ ]AK

6 1 1. 4

JUN 2 PI

FEDERAL ELECTION COMMISSION
1325 K SIREET N.W
WASHINGTON,D.C. 20463

June 21, 1977

--
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SUBDJUC MR 218 (76)

This is to advise you that the :subject- Wt

transmitted to my Offloe on June 21-, .19,S77 for J lus

in the mterials for the Exeotive Session of June 22,

1977, has been placed on the xeCutive Session Agenda

for June 29, 1977.

The material vas not timely t ansmittd ' and did

not meet the deadline for inclusion on the Agenda Of

June 22, 1977.

WIt: Jet

1~
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)EDFRAL El ECTION COMMISSION

CERTIFIED MIAIL
RETURN RECEIPT REQUESTED

Samuel C. Waller, Esquire
Nixon, Yow, Waller, and Capers
15300 Georgia Railroad Bank Bldg.
Augusta, Georgia 30902

Re: MUR 218 (76)

Dear 'Qr:. W!aller:

This letter is to inform you that the Federal Election
Comtmission, has determined that there is reasonable cause

7 to believe that Mr. Barnard, the Doug Barnard for Congress
Co-miittee, and the Georgia Railroad Bank and Trust Company
have committed violations of 2 U.S.C. §441(b), in connection
with the $10,000 loan obtained from the bank by the committee.

I-Please be advised that pursuant to 2 U.S.C. S437g(a)
(5) (A), the Comission shall make every endeavor for a period
of not less than 30 days to correct or prevent this violation
by informal methods of conference, conciliation, and persuasion,
and, to enter into a conciliation agreement. If the parties

pl- are unable to effect a conciliation agreement during this
period, the Commission may, upon a finding of probable cause
to believe that a violation has been committed, institute a
civil action for relief in the appropriate United States
District Court. 2 U.S.C. §437g(a) (5) (B).

Pleas, contact David Stein, (202)523-4175, at your
earliest convenience so we may begin the conciliation
proces.

Sincerely yours,

William C. Oldaker
General Counsel

-:.



LAW OFF~ICES OF
OWINN H. NIXON

. ELO *OW NIXON, YOW WALLER & CAPERS 9I* CUMMING
SAMUEL C. WALLER

JOHN 0. CAPERS 1500 GEORGIA RAILROAD BANK BUILDING

0. PALMOUR HOLLIS (ALSO S.C.) HENRY P. EVE

REGNALO MAXWELL,JR. AUGUSTA,OEORGIA 30002 ((f~~ 1 01-~.

Wm. BYRD WARLOCK j"I 

PAUL H. OUNBAR,M 4L;43NE
ROBERT F. WRIGHT, JR. (ALSO MISS.)

JOHN . LONG January 21, 1977 (404) 722-7541

ROY 0. TRITT

RICHARO E. MILKY (ALSO S.C.)

JOSEPH H. FOWLER

David Stein, Esq.
Office of the General Counsel
Federal Election Commission
1325 K Street, N. W.
Washington, D. C. 20463

RE: MUR 218 (76)

Dear Mr. Stein:

In response to Mr. Oldaker's letter to me of
December 22nd and which you and I discussed on the tele-
phone on December 28th and January 13th, I wish to supply
additional information concerning the above matter pending
before the Federal Election Commission.

1. Necessity for loan. Mr. Barnard announced his
candidacy for the Democratic nomination for the Office of
Representative in February 1976. A campaign committee was
formed, and thereafter a campaign chairman, a treasurer
and a finance chairman were appointed. Campaign contribu-
tions were not coming in very rapidly and when May arrived
it became clear to the Committee that there would be in-
sufficient funds with which to enter into contracts for
television, radio and newspaper advertising for the Primary
Election to be held on August 10th. Because of the numerous
candidates running for various offices, contracts for media
time and space had to be made well in advance and the required
charges paid therefor. It was therefore necessary that funds
be made available at that time. It was determined by the
Committee that $10,000 would have to be borrowed for this
purpose.

2. Negotiations for loan. Mr. D. Hugh Connolly,
the Finance Chairman, and others applied to Mr. Charles B.
Presley, Chairman of the Board of Georgia Railroad Bank &
Trust Company for a loan to be made to the Committee in the
amount of $10,000. No formal application was submitted,



David Stein, Esq.
Page - 2 -

January 21, 1977

nor is one required or generally submitted for a loan in
that amount. The request was made directly to Mr. Presley,
rather than one of the lending officers, because of Mr.
Barnard's connection with the Bank.

Mr. Connolly explained to Mr. Presley the need for thefunds at that time, stating that various persons were actively
soliciting contributions in the 10th Congressional District
of Georgia and that funds would be available to pay the
loan over a period of time. He further represented that he
and other members of the Committee would be responsible for
seeing that the debt would be paid. Although Mr. Connolly
and others would have been willing to endorse the note
personally, such action on their part would probably have
resulted in their violating the Federal Election Campaign
Act, in view of the attribution to them of a part of the
loan as a contribution. However, the loan data sheet prepared
in connection with the loan which shows the loan to be un-
secured, also shows Mr. Connolly's net worth thereon, as
evidence that the Bank intended that Mr. Connolly would
see to it that the loan was paid.

3. The loan transaction. Each Bank officer is
authorized to make loans up to a certain amount without prior
approval of the Finance Committee. Mr. Presley, as Chairman
of the Board, of the Bank has authority by resolution of
the Finance Committee to make loans to customers in amounts
far in excess of the amount loaned to the Committee.

The loan was approved by Mr. Presley and the note
was executed by Mr. Connolly as Finance Chairman for the
Committee. The details in connection with making this loan
were handled by Mr. George H. Boyd, an Assistant Vice President
of the Bank.

A copy of the loan data sheet referred to above,
prepared by Mr. Boyd, marked Exhibit A is attached hereto
Mr. Connolly's "net worth" figure is blocked out, which
figure was substantial but is confidential information.

Mr. Barnard did not participate in the negotiations.
nor did he know that said loan was made until after the
transaction was completed. He did not "knowingly accept
or receive" the loan nor did he have knowledge of th-~e pro-
cedure which was followed in obtaining the loan.



David Stein, Esq.
Page - 3 -

January 21, 1977

4. Review of loan. Thereafter pursuant to Bank
procedures th deal f the loan were summarized on a
sheet which is a computer print-out prepared daily. A copy of
one of the report sheets dated May 18, 1975, on which the
details of the said loan appear, (with information as to
other loans thereon blocked out) is attached hereto, marked
Exhibit "B". These daily reports are presented to the Finance
Committee of the Bank's Board of Directors, which procedure was
followed in this case. The Finance Committee meets two days
each week and reviews all loan summaries shown on the report
sheets, which is evidenced by each member present signing a
paper captioned "Resume" a copy of which is attached hereto,
marked Exhibit "C", on which all loans described on the
attached sheets are referred to by number.

All loans appearing on the report sheets have pre-
sumably been previously approved, either by delegation of loan
authority to the bank officer making the loan, or by Finance
Committee approval, in the case of larger loans. The "Resume"
howeverprovides the Finance Committee with a complete report
of loan activity within a given period of time so as to de-
termine whether all loans have been made in accordance with
Bank policy and pursuant to authority theretofore given.

The above sets forth a brief history of the loan
and the pertinent facts in connection therewith, which facts
are supplemented by the affidavits and information here-
tofore submitted to you. Although the loan is properly
classified as an "unsecured" loan, I call your attention
to the fact that the borrower by virtue of the execution of
the note and the depositor's contract (which is obtained from
each depositor) conveys to the Bank "a security interest in
all property of the Borrower left with the Bank which now is in
or may hereafter come into possession of the Bank, and in any
and all balances, credits, deposits and accounts of the Borrower
with the Bank .".This language provides the Bank with a
security interest in the Borrower's bank deposit or deposits.
Therefore, at any time the loan is in default or the Bank
deems itself insecure, to the extent there are any funds on
deposit with the Bank the Bank may set off such funds against
the amount due by the Borrower to the Bank.

As I understand it the sole question before the
Commission, is whether or not under Section 441(b) (2) of the
Act the loan madek to the Barnard for Congress Committee was
a loan "made in accordance with the applicable banking
laws and regulations and in the ordinary course of business"



4

David Stein, Esq.
Page -4-
January 21, 1977

It is our contention that the loan was made in accordance
with the applicable banking laws and regulations of the Depart-
ment of Banking and Finance of the State of Georgia. In any
event, there is no evidence to the contrary. It is also our
contention that the loan was made in the ordinary course of
business, and we believe that the evidence which we have
submitted fully sustains that position.

After you have reviewed the above, I would be greatly
indebted to you if I could appear before the Chief Counsel,
together with Mr. Presley and Mir. Connolly, to allow you the
opportunity of discussing the matter further with us, and
perhaps assisting you in the determination of the question to
be resolved. We would be pleased to come to Washington for
such purpose at anytime convenient to the Chief Counsel,
provided we be given approximately two days notice thereof.

I look forward to hearing from you concerning the
above.

Very sincerely yours,

muel C. Waller

SCW/phh

cc: Honorable D. D. Barnard, Jr.
Mr. Charles B. Presley
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STATEMENT OF TRANSACTION
I. Amount of Loan

2 Other Charges included In the
,amount of Credit Extended: -

Credit Life Insurance $

Disability Insurance

Property Insurance
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$ -

3 AMOUNT FINANCED (I and 2)

FIANCE CHAR3E

Consisting of
Interest

Loan Serv'ce Fee

375. 00

S. ANNUAL PERCENTAGE RATE

6 TOTAL OF PAYMENTS
(3 and 4)

-? :-i iN PR'NT ON THE REVERSE SIDE HEREOF.

$10.000.00= 1oZoo,_o

10375. 00
IWE SAME BEING INCOR-

IN WITSESS W'NtECF, t-e ,rr . , 
.-a execu:ed this Agreement and r-:' , a-kowladgos rec:apt of a completed copy hereof.

c/o Sherman and Hernstreet . ..722 -83-34....... ..... . .. - ..... ..n ... . .....7 .2 .-8 ..3 .
- Horn Ado- Home Phon.-

739 Broad Street... .. .. .. .. .. . . ... .. .. .. .. .. .. .............. .... . ............- --... .. .. .. .. ........... . . .

(Gie Location If P. 0. Box or eute No.J

. . . .... ....Geo r.i. .

Signatures (SIgn name In Ink. Do Not Print)

Doug ,Barnard fp/r Congress

D. Hugh Connolly

7: 7P - --:7. DNA L PRO%
PORATE B-:' F-77I.-ENTS



FEDERAL ELECTION COMMISSION
1325 K STRIET N.W.

~J WASHINCION,CD.C. 20463

December 22, 1976

Samuel C. Waller, Esq.
Nixon, Yow, Wailer and Capers
1500 Georgia Railroad Bank Bldg.
Augusta, Georgia 30902

Re: MUR 218 (76)

Dear Mr. Wailer:

This is in reference to your letter dated
November 4, 1976 in which you propose a settlement
of this matter. I wish to advise you that the
Commission will be unwilling to enter into conciliation
until the pending investigation is complete.

Accordingly, please submit within fifteen days
any further material you wish the Commission to consider.
In addition, please forward, within fifteen days, your
response to the following:

1. Who, on behalf of the committee, made
application, or participated in any negotiations, for
the granting of this loan?

2. Provide any notes, memoranda, or correspondence
prepared, or utilized by bank officers or board members
relative to this loan. Include the loan application (if no
application was made, please so state) or any written
information filed with the bank in anticipation of the loan.

3. Provide the minutes of any bank meetings or
conferences at which the granting of this loan was discussed.

4. Set forth any material relevant to the granting
of other such unsecured loans by the bank.
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Once again, please be advised that this matter will
remain confidential, pursuant to 2 U.S.C. 437g(a) (3)
unless you notify the Conission in writing that you wish
the investigation to be made public. If you have any
questions, please contact the attorney now handling this
case, David Stein, at 202/382-6646.

Sincerely yours,

William C. Oldaker
Assistant General Counsel
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GWINN H. NIXON

0. FIELD YOW

SAMUEL C. WALLER

JOHN D CAPERS

0. PALMOUR HOLLIS (ALSO S.C.)
REGNALD MAXWELLJR.

WM. BYRD WARLICK

PAUL H. DUNBAR, II

ROBERT F. WRIGHTJR. (ALSO MISS.)

JOHN B. LONG

ROY D. TRITT
RICHARD E. MILEY (ALSO S.C.)

JOSEPH H. FOWL ER

LAW OFFICES OF

NIXONYOWWALLER & CAPERS
1500 GEORGIA RAILROAD BANJ BUILDING

November 14, 1977

JOSEPH C. CUMMING
OF COUNSEL

HENRY P. EVE

(I l 7-I: 6 )

TELEPHONE

(404) 722-7541

Federal Election Commission
1325 K Street, N. W.
Washington, D. C. 20643

rd~

RE: MUR 218 (76)

Dear Sirs:

This will acknowledge receipt of the letter of the
Commission to me signed by its General Counsel, William C.
Oldaker, dated October 26, 1977, in connection with the above
matter. Since that date I have been in communication with Mr.
David Stein, by telephone, concerning the obligation of the
Commission to attemot to effect a conciliation agreement with
respect to the charges against Georgia Railroad Bank & Trust
Company. Presumably the 30 day period for conciliation pur-
poses began running on October 26, 1977 although the statute
is not clear in this regard.

On November 3, 1977 Mr. Stein advised me that he was
sending by mail a copy of a proposed conciliation agreement
which had been used in another similar matter. This is to ad-
vise the Commission that I have not yet received a copy of such
an agreement. The primary purpose of this letter, however, is
to advise the Commission that the Bank is prepared to confer
with the Commission or its representatives by telephone or
otherwise at any time for the purpose of attempting to "con-
ciliate" the matter.

Very sincerely yours,

uel C. Waller

SCW/hbr

cc: Mr. Charles B. Presley, Chairman of the Board
Georgia Railroad Bank & Trust Company

Honorable D. Douglas Barnard, Jr.
U. S. House of Representatives

0 C-11 CD
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GWINN H. NIXON 

W O OF

o.,,ILD Yow NiXON,YOw, WALLER & CAPERS JoC'H 0. CUNMING
SAMUEL C. WALLER op cOUwagt.
JOHN 0. CAPERS 1500 GEORGIA RAILROAD BANK BUILDING

0. PALMOUR HOLLIS (ALSO SC.) 0 HENRY P. EV
I

REGNALD MAXWELL, JR. /) . . ( [qQU1" ,GEORGA 30902 ,,.,,.,...,

WM. BYRD WARLICK

PAUL H. OUNBARM TELEPHONE

ROBERT F. WRIGHT, JR, (ALSO MISS.) 
(404) 722-TL 4

JOHN 0. LONG

ROY D. TRITT

RICHARD E. MILEY (ALSO S.C.) November 4, 1976
JOSEPH H. FOWLER

Federal Election Commission
1325 K Street, N.W.
Washington, D. C., 20463

Re: MUR 218 (76)

Gentlemen:

I reply to your letter to me dated October 8,
1976 in connection with the above matter, concerning Mr.
Druie Douglas Barnard, Jr., as well as to that addressed
to Mr. Charles B. Presley, Chairman of the Board of Georgia
Railroad Bank & Trust Company, dated October 8, 1976 in
connection with the same matter. The two letters address
themselves to complaints arising out of the same set of
facts and state that the Commission had reason to believe
(1) that Mr. Barnard was in violation of the Federal Election
Campaign Act of 1971 as amended, (2 U.S.C. §44lb(a)) on the
ground that he had received an illegal corporate contribution,
and (2) that Mr. Presley and Georgia Railroad Bank & Trust
Company were in violation of said Act (2 U.S.C. §441b and
§44lb(a) on the ground that the said Bank made a prohibited
corporate contribution and that Mr. Presley, as an officer
of the said Bank, authorized it.

The Commission's finding relates to the borrowing
on the part of the Doug Barnard for Congress Committee
of the sum of $10,000 from Georgia Railroad Bank & Trust
Company evidenced by a certain promissory note dated May
14, 1976, payable in 180 days, together with interest thereon
at the rate of 7.60% per annum, without any security therefor.

The Commission found that since the note was unsecured
it had reason to believe that it was not made in the ordinary
course of business causing the transaction to be construed
to be a possible illegal corporate contribution to the
Barnard Committee.

Although the transaction appears to be one in which
there was no security given for the payment of the note
except the assets which the Committee may have had from time
to time, it would be necessary for the Commission to know the
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Federal Election Commission November 4, 1976

candidate himself, as well as the persons who were identified
with the Barnard Committee, to understand why the Bank
determined that in making the loan no risk was involved.
The Chairman, Mr. D. Hugh Connolly, is one of Augusta's
outstanding citizens and the President of a local real
estate firm.

Admittedly the Bank could have foreseen that the
assets in the hands of the Committee might have been
insufficient to pay the note when it matured, and in such
event the only legal recourse on the part of the Bank to
collect the balance due would have proved fruitless.
However, the members of the Committee orally committed them-
selves to be responsible for raising the necessary funds
for the purpose of seeing that the loan was paid in full.
The Committee members were willing to endorse the said note,
but in so doing they would probably have been violating the
Act, inasmuch as the gift of each of the members would
thereby in most cases have exceeded the $1,000 maximum
allowable contribution.

In addition to the explanation given, it should
be stated that Mr. Barnard attempted to conform scrupulously
to the provisions of the Federal Election Campaign Act
and to the proposed regulations, as he understood them.
The same statement is true as far as Mr. Presley is concerned.
There was no knowledge on the part of either that by entering
into this financial arrangement a possible violation of
the Federal Election Campaign Act would result.

Although Mr. Barnard and Mr. Presley are confident
that their position would be upheld in a full evidentiary
hearing before the Commission, they have determined that it
would not be wise to enter into prolonged hearings or
discussions if the problem can be resolved by compiromise.
Therefore, the Doug Barnard for Congress Committee has agreed
to pay in full the loan from Georgia Railroad Bank & Trust
Company with funds which the Committee already has in hand
and with funds which it proposes to borrow from another bank
in the City of Augusta with which Mr. Barnard has no connection.
The new loan will be adequately secured pursuant to the require-
ments of the lending bank which security will consist of the
personal endorsement of Mr. Barnard and the pledging by him
of whatever additional collateral may be required by the
lending bank.

-2-
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Federal Election Commission November 4, 1976

Mr. Barnard and Mr. Presley do not wish this
action to be misconstrued as an admission of wrongdoing
and therefore we are submitting this proposal to the
Commission as one made in compromise with the understanding
that if the transaction is carried out as proposed, the
complaints against Mr. Barnard, Mr. Presley and Georgia
Railroad Bank & Trust Company will be handled without any
finding of wrongdoing. In the event that the Commission
accepts this proposal, we will submit evidence to
substantiate the fact that the now existing loan has been
paid in full as indicated above. On the other hand, if
this proposal is not accepted by the Commission, we request
permission to submit additional evidence to substantiate
respondents' contention that the transaction was not in
violation of the Federal Election Campaign Act.

Very sincerely yours,

Sa eC.aller &

SCW/je

cc: Honorable D. D. Barnard, Jr.
cc: Mr. Charles B. Presley

-3-
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JOSEPH a. CUMMING

OF COUNSCL

HENRY P. EVE

(lll7-1*60)

TELEPHONE

October 15, 1976 (404) 722-7541

Ms. Gloria R. Sulton
Staff Attorney
Federal Election Commission
1325 K Street, N.W.
Washington, D. C., 20463

Re: MUR 218 (76)

Dear Ms. Sulton:

I acknowledge receipt of the letter addressed
to me by Mr. John G. Murphy, Jr., General Counsel of the
Federal Election Commission, dated October 8, 1976 in connection
with the above matter. I have also been furnished a copy of
Mr. Murphy's letter to Mr. Charles B. Presley, Chairman of
the Board of Georgia Railroad Bank & Trust Company, dated
October 8, 1976 in connection with the same matter.

I wish to advise you that on behalf of Mr. Barnard
and Mr. Presley we intend to submit further evidence to
refute the finding of the Commission that it has reason to
believe that Mr. Barnard and Mr. Presley were in violation
of the Federal Election Campaign Act of 1971.

Although no deadline was set in the letter as to when
such evidence should be submitted, it is expected that our
reply will be mailed to you next week.

VerA sincerely yours,

SCW/je

cc: Honorable D. D. Barnard, Jr.
Mr. Charles B. Presley



NIXON. YOW. WALLER & CAPERS

,'OAUGUSTA. GEORGIA 30902

Ms. Gloria R. Sulton
Staff Attorney
Federl Election Commission

1325 K Street, W.

Washington, D. C., 20463
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Sal-nu-l C. Wale-r, Esq.
Nix<o, Yow, Waller & Caprs

1500 Georgia Railroad Bank Bldg.
•ugusta, Georgia 30902

Re: MUR 218 (76)

Dear r. jaller:

This letter is sent to you in your capacity as counsel
to Ar. Drtic Douglas l larnard, Jr. , respondcnt in the above-
capt ionec matter.

Taaocid upon th(, a.].egati.ons set forth in the complaint
,,our respornse thereLo, the Com-nission has found re.ason to
c.i eve that Mr. Haiu ii-rd is in violation of the Federal

..... .c iJ ( lmpa_.rl Act. ().C 1971, as amended (the Act).
SpLc L f i . illy, the ('ormnI.::s ion's finding is that the loan
of $10,(00 by tl, (i,, ia Railroad Ban] & Trust Co. to the
Doug ]iar]nard for Cowmgr':u; Comitteo, being unsecured, may
not havo been made in the ordinary course of business and
;weuu]d c trefore be: i.n violation of 2 U.S.C. q441b((-) as an
illegAl, corporate contribution whose receipt by Mr. Barnard
i.- prohibited.

Under the Act you have an opportunity to respond and may
ssuIi!LLt at-y material of either a factua! or legal nature whici
you Do] ieve is relevant to the matter under investigaion.
-rWc.ro ap)propriate, statements should be subii-ed, under oath

by .i11diViL(uals with personal knovledge of the matc-<. herein.

We also wish to advise you that a let - -er in this samr
re(,;, rd has been sent to Mr. Presley, in his ca aity a; Chair.-rn.
of Lime Board of the Georgia Railroad Banki & Trust Co.



This matt - .r wl.11
wiLh the a)tov2i)S O 2 iL.. (3).c. 7 ")()you
• ,- fy. .iLO ilfy th e'. Coimi L-. j . ;S.[ t .... .. . I. [. i hj ,.n : z: '/0 \I ' i ,,

in\)stiqat 1 ron > [-o 112, uul:I ~ ~. i. Ki i .,,On hnv (1:1

questions, p.,.; COti Lct: , .!o::ia .. > I ton (

no. 202/332-4041) , toto ai ..... : .....

S io . :2r',- 1y yo u rs,

General

J'. fl- . I: T, Jr.
Murphy, Jr.
Counse l

GSulton:mpc: 10/1/76

cc: GSuILon
MUR 218 FAIle
Chiron File
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
) MUR 218 (76)

Drule Douglas Barnard, Jr. )

CERTIFICATION

I, Marjorie W. Emmons, Secretary to the Federal Election Commission,

do hereby certify that on October 7, 1976, the Commission determined by

a vote of 4-1 that there was reason to believe that a violation of the

Federal Election Campaign Act of 1971, as amended, had been committed

with respect to allegation #3 and no reason to believe that a violation

of the Act had occurred with respect to allegations #1 and #2 of the

General Counsel's report dated October 1, 1976 in the above-captioned

matter. Voting to make this finding were Commissioners Harris, Springer,

C Staebler, and Thomson. Voting against this finding was Commissioner

Aikens. Commissioner Tiernan was not present.

ie W. Emmons
to the Commission

I



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of)
MUR 218 (76)

Druie Douglas Barnard, Jr.)

GENERAL COUNSEL'S REPORT

I. Allegations

In a complaint filed with the Faderal Election Commission

on August 9, 1976, John D. Henenwayl husband of Betty Hemenwayr

opponent of respondent in the primary, alleged that:

1. Respondent required members of his finance committee

to obligate themselves to raise a specific amount of campaign

funds on condition that they sign notes for any amounts below

the specified sum; that those so obligated did sign notes

and the receipt of these funds have been inaccurately reported

on the pre-election report of July 29, 1976.

2. Respondent's employer, Georgia Railroad Bank and

Trust Company, has made in-kind contributions to him by paying

his full salary during his campaign allowing the use of office

space, and paying a bank employee who serves as treasurer of

his committee while she carries out her campaign duties.
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3. That a $10,000 loan from the Georgia Railroad

Bank and Trust Company, unsecured, is in violation of

campaign laws.

II. Evidence

1. Complainant offers no evidence, other than his

sworn statement, to substantiate these claims. Respondent

!0 admits that a $2,000 goal was suggested for each

volunteer but denies any coercion or requirement that

each volunteer personally borrow to make up any deficit.

The pre-primary report filed July 29, 1976 lists

a number of contributors with the notation that each

may be entitled to a pro-rata refund if funds are

available.

2. Complainant submitted a second affidavit

(see attached) purportedly containing the essence of a

conversation with respondent's treasurer, Nancy McJunkin.

This affidavit as well as the original complaint allege

that full salary was paid to both respondent and

Ms. McJunkin while they worked on the campaign. No

specific instances of use of facilities are cited except

to the extent that Ms. McJunkin used her office for
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campaign activities.

Respondent replied by stating that he is Executive

Vice-President of the Bank and as such is not required

to work any specific number of hours so long as he

fulfills his responsibilities; that he was not relieved

of his duties during the campaign and was paid

"accordingly." He further states that all campaign

activities were conducted from his campaign headquarters.

With respect to Ms. Mciunkin, respondent submitted

-, - an affidavit from her in which she states she performed

her duties as treasurer during lunch, after bank hours

and on weekends.

An affidavit from Charles B. Presley, chairman of

the Board of the bank, states that neither Mr. Barnard

nor Ms. McJunkin were relieved of their official duties

and have continued to fulfill them throughout the

campaign.

3. The July 10, 1976 quarterly report filed by

the Doug Barnard for Congress Committee lists a

$10,000 loan on May 14, 1976 from the Georgia Railroad

Bank and Trust Company iMr. Presley states in his affidavits that

the loan was made by him to the Doug Barnard for

Congress committee without guarantors. He states that
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"[kinowing Mr. Barnard I knew that he felt morally

obligated to pay the note even though he was not

legally obligated to."

III. Analysis and Recommendation

1. The information submitted does not appear to

state a violation of the Federal Election Laws. There

do not appear to be any reporting violations with

respect to the conditional loans listed in the pre-

primary report. It is recommended that this allegation

be dismissed.

2. "Anything of value" provided by a corporation

-~ in connection with a Federal election would

constitute a contribution or expenditure within the

meaning of 2 U.S.C. S44lb(b)(2). The difficulty of

proving corporate in-kind contributions in the form of

salary, office space and personnel is enhanced by the

fact that we are dealing with corporate officers who

generally have variable office hours and duties.

Complainant has offered no more than a bare allegation

and the three officers of the bank have denied same.

The Chairman of the Board states that Mr. Barnard and

Ms. McJunkin have fulfilled their duties, obligations

and responsibilities. It is recommended that this
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allegation be dismissed.

3. The $10,000 loan to the committee is an

unsecured loan at 7.6% interest payable 180 days

from date of note. 2 U.S.C. S44lb(b) (2) provides

that a contribution or expenditure does not include

a loan of money by a national or state bank made in

accordance with applicable banking laws and in the

ordinary course of business. There appears to be

no precise standard for what is in the "ordinary

course of business;" therefore, examination of the

individual bank's lending policy will be necessary.

The affidavit of Mr. Presley, stated his belief that

Mr. Barnard would repay the loan out of a "moral"

sense of obligation. Since the committee must depend

on donors for its receipts, there is little to

guarantee a continual flow of funds. In this case,

the loan was made prior to the primary, and payable

after the general election. There appears to be a

great deal of risk in this arrangement if the candidate

loses the primary.* It is, therefore, recommended that

*The primary was held August 10, 1976 and Mr. Barnard
was in a run-off election on August 31, 1976 which he won.
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the Commission find reason to believe the bank has

violated 2 U.S.C. S44lb(b)(2). It is further

recommended that the Commission find reason to believe

that Charles B. Presley violated 2 U.S.C. S441b(a) by

consenting to the loan. Finally, it is recommended that

the Commission find reason to believe that respondent

has violated 2 U.S.C. S441b(a) by receiving the loan

herein.

IV. Conclusion

1. Dismiss allegations 1 and 2.

2. Find reason to believe with respect to the 3rd

allegation. Send attached letters.

(HN G.MURPI~J
4~NERAL COUNSEL t4

DATE: (NOW t



/ ',. ( ... FEI)FRAI .L tECI ION COMMISSION

C 'PI, AI IE MAIIL
N~Lr~ I GEPl REQUESTED

SamnuL_2I C. W al11cr , E sq.
11 i on , Yow, Waler & Capers
1500, Georgia Railroad Bank Bldg.
Augusta, Georgia 30902

Re: ?4UR 218 (76)

Th is letter .is sent to you in your capacity,, as - counsel1
t~o '4r. Druie Doug] an B"arrnard, Jr. , rlespondent inl the abov-,.0
(X", L L o $ -id m ,,.,', ia r. L

flinecd uipon alc allegat.ions Se-t -Lorth in the complaint.
yoCu!-: f7C E_;jp0n-') L~t'feto, the Commission hcas found ras on to

Ceiv Ln A Mr. 1Barn ird is in violation of the Federal
L:CCi(); Ci-qpnti i IVL - o 1971, ais amcended (the Act)

AI I y finding is that th loan
0 f $ 10,000a by the ergc Railroad0 Bank & Trust Co. to the

jo- , ti iiard foC (fr-!% Committee, being unsect --d, m ay
not ha-ve2 been made .in te ordinary course of business and.
wjould tefo be- in violation of 2 U.S.C. §441b(a) as an
ilLegal corporate contribution whose receipt by Mr. Barnard
is prct-ihiLLd.

Unde~r the Act you have an opportunity to respond and mlay
sub-mit any material of either a factual or legal nature which
you believ(e is relevant to the matter under investigaltion.

~h' .~cur~ra~,stateimcents should be s-Lbnitted- under oath
by iindivilualis with personal knowled ge of the- mat-tcrs he:rein.

~ealso wish to advise you that a letter in thiis samne
recl rid hais been sent to Mr. Presley, in his caoacity as Chair-Vian
of the Boar-d of the Georgia Railroad Bank & Trust Co.

. .1
211ri!O ] C m i ]e "*Esq

Nio, o, ale Cpr
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'h-is matter will remain con fid, ntLiai iii accolOdalice
w.:i i L-e provi,-) ;n: of 2 U.S.C. §,37g(a) (3) ;,n],.2;s you
iot. i.y vthe CoinaL ssi on in wri 1ing that you wi the
ilivt(-Ligation to, be made pubil ic. If you h t v any

C[ '.; LoMs, ple03Ae contact Gloria R. Sulton ( pl ephone
no. 202/382-404.) , the attorney assigned to this case.

Sincerely yours,

John G. Murphy, Jr.
General Counsel

GSulton :npc: 10/1/76

cc: GSulton
MJUR 218 1-i.]_e
Chr;on Li Le
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CLEEPTI-ED TMAIL
R.ETCRN 2-L'P REQUESTED

Mr. Charles B. Presley
Chiairm,,ani of the TBearcd
G-orqia Raiira'(?..m T.Lust Co.

S t aL(, C-Ner2

Re: MUR 218 (76)

Dear i-r. Presley:

.letter is in reference to a coplain filed

ajAinsL_ Druie Doucjlas Barnard, regarding which You Sub-
ml t~anc affidavit to the Commission dated Septemb'er 16,

1976. T Commission has found reason to believe a viola-
tion of 2 U.S.C. §441b has occurred in conncction w,'ith -the
$10,000 o from your bank to the Doug Barnard for Congress
CU,:itt~ Further, your consent to the making of the loan

givn LtJonto believe that you have violated the provisions
of 2 U.8C §4410~a as an officer of the bank.

2 U.S.C. 5431(e) (5) (G) provides that loans made in
the ordinary course of business by national or State banks
Cire not contributions. However, loans not made in the
ordinary course of business are corporate contributions
prohibited under 2 U.S.C. §441b. In view of the fact that
this loa-n was made to the candidate's corrriitbec without any
cndorsemezr-nt by the candidate, committee officers or other
pe:rsons, the Commi-ssion has fouind reason to believe that
the- loan was not made in the ordinary course of business.

You have an opportunity to respond before thc- Cormmis-
5.Lon' Lakes any further action and you miay submit any factual.
or legal- materials which you deem relevant to the matterI
herein. Where appropriate, statements should be submitted
under oath by individuals with personal knowledge of the

'C herein. IIn particular, I would apprecia e it if
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yOU 1 \ou ( ; 1 . al I doc i r,) mi erii] :11, - -cv' n LC t t"iv t o t1c0
Loan , a.,, , Lh er m t.r --. r 'l',v nt to o. un secured
I- o ,,,ur bank

T]ii.s matter will remain corif i.dential in accordance wit')
Lhn provisions. of 2 U.S.C. §437 (a) (3) unless you notify the
Couiission in writing that you wish the investigation to be
maden pulhlic. If you have any questions, please contact
Gloria [. Sulton (Lelephone no. 202/382-404]), the! attorney
assigned to this case.

Sincerely yours,

John G. hrplly , Jr.
Generai Counsel

000



FOR CONGRESS
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Betty lemaway for Cron, Committee

P.O. Box 267
Eatonton, Georgia 31024

(404) 485.8001

"BEST QUALIFIED" (404) 4854651

14 September 1976

John G. Murphy, Jr., General Counsel,
Federal Election Commission,
1325 K St.,NW, Washington, D.C. 20463

Dear Mr. Murphy,

This letter will confirm your letter to me of 26 August
1976 which was delivered to me in Washington, D.C. at my D.C.
residences 4816 Rodman St., NW, Washington, D.C. 20016, and
my conversation with Mrs. Gloria R. Sulton, the attorney you

informed me was assigned to case MUR 218 (76), with whom I
had a conversation on September 12 to let her know this
material was forthcoming.

I enclose a three-page affidavit of a conversation I had
on August 26 with Ms. Nancy McJunkin, Treasurer of the Barnard

for Congress Committee. In this conversation, Ms. McJunkin
SBreveals that Mr Bernard's income continued for the entire

campaign period, despite the fact that It was not reported
4as a campaign contribution (it could not be--for it was illegal)

and despite the fact that Mr. Barnard's constructive effort for

the Bank for which he was the "executive vice president" was

minimal. In effect, his "salary" was a contribution. In fact,

since some of Ms. McJunkin's duties as Treasurer to the Barnard
Campaign were performed on Georgia Railroad Bank premises (her

checks and cards were kept on the premises--the tools of her

major labor) it could be presumed that a second Bank Vice President

also was working for the campaign.

As reported orally, a fund-raising breakfast for Barnard

was organized and collected for exclusively from Bank premises.

The enclosed letter signed by Barnard, dated June 28, 1976,

makes it clear that Barnard was not in the Bank much during the

campaign. This is evident from other materials produced during

the campaign and can be established as a matter of fact from the

campaign schedule.

Quotas were set and, when not met, those assigned with

a quota were expected to sign notes. These notes were signed

at the 1st National Bank and the 1st Augusta Srate Bank of
which Jack Fink is an officer. Mr. Fink, allegedly also was

one of 31 key men/groups charged with using Georgia RR Bank

influence on various areas of enterprise and industry to

Yes, There IS A Better Way



coerce the raising of funds for Doug Barnard which, if
not met, then had to be met by the signing of notes.

The designated groups marked for supporjallegedly
included, but was not limited too

Finance Companies: Flint Hendricks (404) 724-0066
Contractors, Baxt er Clark (404) 798-2251
Liquor Associations: Retail,(404) 733-2262 Jerome Heath

Wholesales Hy, Selwn (404) 724-2424
Joe LaFouci (404) 724-9693
Bill Wooten (404) 724-4338

Auto Dealers: Stewart Walker of Walker Ford (404) 722-5371
Stockbrokers: Fleming Norvell (404) 724-2601
General Business, Bernie Silverstein (404) 733-3685
Bittlers, Joe Byrd of Southern Beverage (404) 724-2677
Delta Airlines: Joe Bates (404) 722-1232
Gas-Light Utilitv" 1iufus Foster (404) 722-7791
C&S Bank: William Ellis (404) 722-2661
Continental Can: William Wiseman (404) 798-5711
Columbia Nitrogen: William Copenhaver (404) 724-8711

This material is provided you in the hope that it will
facilitate the preliminary inquiry you stated in your
letter to me of 26 August 1976 you are making in connection
with my, complaint dated August 9, 1976.

I understand that, as of this date, your inquiry is
continuing and that at the appropriate time I will be
informed of the action the Federal Election Commission
will take, if any, into my complaint that Mr. Barnard
violated the law when he did not report his Bank income as
a campaign contribution and into certain other irregularities
I have reported to the FEC.

Sincerely yo

Enclosures:

Affidavit of John Hemenway . Hemenay

concerning August 26, 1976
conversation w/Nancy MJunkin

Letter of Doug Barnard of June 28,
1976 to various leaders of
special interest groups in Augusta

August 6, 1976 Press Release of
Betty Hemenway concerning illegal
itemization of campaign receipts
by Doug Barnard and others



CITY OF WASINGT*

DISTRICT OF COLUMBIA 14 September 1976

AFFIDAVIT OF JOH.N D. HEMENWAY

I, John D. Hemenway, legal resident of Eatonton,
Georgia, and temporarily domiciled at 4816 Rodman
St., NW, Washington, D.C., having been duly sworn
according to law, hereby depose and says

1. On August 26, 1976, I called Nancy MJunkln of Augusta,
Georgia, who is a Vice President of the Georgia Railroad
Bank and Treasurer of the Doug Barnard for Congress Committee.
I reached her by telephone at the Georgia Railroad Bank office
where she works, Code (404) tel. no. 724-0811.

2. I told Ms. MoJunkin that I was calling at the suggestion
of Mr. George Boyd, a Vice President of the Georgia Bank of
which she also was a Vice President concerning Mr. Barnard's
salary of record and concerning the loan made to Mr. Barnard
or his campaign committee by the Georgia Railroad Bank.

3. Ms. McJunkin said that Mr. Boyd had mentioned my call to
her, but she referred me to Mr. Charles Presley for specific
information and details on the matters I had raised with
Mr. boyd. She did volunteer that Mr. Barnard& salary Is a
matter of record and that Doug Barnard's primary income
comes from the bank and approximates $45,000.00 per year.
Ms. McJunkin confirmed that Mr. Barnard was on an "active
duty status here with the bank--he's not on leave of absence
and he is Executive Vice President of the bank...." She said
that Mr. Barnard's superior in the Bank is Mr. Charles Presley,
Chairman of the Board. Ms. McJunkin acknowledged that Mr.
Barnard had not been working a normal schedule during the
five-month campaign period. Ms. McJunkin would not say that
Barnard had not been performing any duties at all, brmt she
specifically stated,"He hasn't been working eight hours a
day" when she acknowledged th this appearance at the bank
during the campaign period hal een regular, but token.

4. I suggested that If Mr. Barnard's duties were only nominal
and yet he drew his regular pay for five months, In effect his
salary was a kind of concealed contribution and should appear
on the campaign report as a contribution. Ms. McJunkin hotly
contested this point and stated flatly that this matter was
discussed with officials of the FEC, both by her and by the
Counselor of the bank. Ms. McJunkin recalled that she had
been concerned about exactly this point and had called the FEC
for an opinion. The FEC had advised her, she asserted, that
the salary of Barnard did not have to be reported as a contribution
to the campaign by the Georgia Railroad Bank. She stressed that
she was a very conscientious person and she was very careful
on this point, but when I requested the names of the FEC officials
with whom Ms. McJunkin and the Counselor of the bank had had
contact, Ms. McJunkin did not supply the names.
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5. When I pressed the point by mentioning that my wife, who
was a candidate and political opponent of Mr. Barnard's in the
race, decided to run, she was required to resign from her
position on the staff of a Georgia Congressman--otherwise it
would be tantamount to the Congress making a contribution to
her campagn-Ms. McJunkin was not impressed. She suggested
that "there's a difference between the government and private
industry." She told me that there's just something in private
industry that is built up by longevity, dedication and loyalty
to the organization. She said that it is unfortunate that
government does not have this compassion for their people
such as privat industry has for its employees. Ms. McJunkin
felt that the Georgia Railroad Bank certainly has the loyalty
of its employees and that those who have been around as long
as Doug Barnard and she feel very comfortable that as long as
they do their jobs, the bank would support them in each under-
taking they might feel might be the best for the community
and the organization. Ms. McJunkin said that she felt that
the whole staff -- by and large -- have that same attitude.
She believed and would say that only because Mr. Barnard is
such a long-time employee would the banK ever entertain the
idea of giving him the treatment that "Doug has justly received
from this organization during the time that he has been campaigning."
Ms. McJunkin continued,"It's just like if I were sick and I had
to be out frem my job for six months, the bank would pay me for
that six months where it would notlin all likelihood, pay for
someone who'd been working here for only one year."

6. Ms. McJunkin continued,"Now, without being argumentative,
how do you feel Mr. Barnard has been able to live and to feed
the family and make his house payments and you know, his normal
living expenditures, day-to-day expenditures while he has been
campaigning?" She declared that such expenditures do not
stop for a political campaign.

7. Ms. McJunkin stated that if his income from the bank haj
not gone to Mr. Barnard's campaign, it had gonto his day-to-day
family living expenses, because those expenses go on regardless
of whether Barnard runs for Congress or not. Ms. McJunkin told
me that just because Mr. Barnard is a candidate for Cogress did
not mean that he did not have other obligations.

8. Ms. McJunkin opined that it just depends from which side
ZCandidate Barnard's or his opponent's7 you are looking at it.
She said,"I just have a lot of pride in being just as honest as
I can be, bot I wish you would put a little thought to...maybe
you would realize that we sort of have some justification for
it continuing Barnard's paZ7 too. You know, he has a son
ready to go to college and you know his int erest rates and his
house payments go on whether he is running for Congress or
whether he is down here at the bank working 15 hours a day and
I just feel that if you really analyze it that way you could
feel a little bit differently about his family...I would almost
venture to say that except for maybe some gas that he's putt
in his car or something like that, his salary has gone for his
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ongoing living expenses, because he certainly can't live off
of those campaign contributions."

9. When I showed some sympathy and agreed that it was not even
proper to live off of campaign contributions, Ms. McJunkin
said,

"That's exactly right, and you know you have to be
independently wealthy, looks like, or you have to
have an arrangement somewhat like Mr. Barnard has
been fortunate enough to have in order to run for
public office."

Ms. McJunkin concluded that she knew that there probably would
be people who want to be critical of the fact that Mr. Bernard
continues to draw his salary while campaigning, but that she
just couldn't agree with me that the salary paid him should
be considered, in fact, a campaign contribution.

10. I asked Ms. McJunkin about the footnote after certain
names in the campaign report to the effect that some persons,
often those whose husband/wife combination totalled $2,000.00
exactly in contributions, would be eligible for a rebate of
excess funds nt the end of the campaign to be prorated. Ms.
McJunkin confirmed this arrangement. She said that she had
footnoted those names as the best way for the committee to
indicate any "obligation to prorate this money if there was
any". She could not tell me why some were selected and not
others, yet she personally noted in the individual card file
those individuals who would be so prorated, but she could not
recall on what basis--I would have to talk to Mr. Overstreet
for that information. She said, "Mr Overstreet was concerned
with the raising of the funds--he had something to do with
that and I don't believe that I have enough information to
really intelligently discuss that with you."

11. In response to my direct question, Ms. McJunkin denied
absolutely that Mr. Barnard had set up a quota system which
required persons who had not raised their quota to take out
loans to make up a total of $2,000.00. I did not tell her
that her denial was contrary to information I had obtained
elsehwere.

Then the above-named John D. Hemenway personally appeared
before me and stated UNDER OATH that the foregoing statements
were his free act and deed.

John Do.eena

Sworn and subscribed befor e me this 14th day of September,
1976 in the City of Washington, Districo Columbia



BETTY HEMENWAT
FOR CONGRESS
10th District ot Georga

Betty Hemenway for Conpte Committee
P.O. Box 267

\A, Eatonton, Georgia 31024
(404) 485-8001

"BEST QUALIFIED" (404) 485-4651

PRESS RELEASE FOR IMMEDIATE RELEASE
August 6, 1976

1'1976 Not the Year of the Georqia Railroad Bank and Special Interests"

Augusta, Ga. Aug. 61 Today, Betty Hemenway, the only woman candidate
for Congress in the 10th District (there are six men), campaigning
in Augusta, accused certain candidates of concealing massive campaign
expenditures from the public by not itemizing receipts and by loaning
money to themselves. Mrs. Hemenway deplored excessively high spending
levels in the campaign and made public a letter signed by Doug
Barnard on June 28, 1976 in which Barnard demanded that his finance
committee raise the $115,000 he feels he needs to win a seat in
the U.S. Congress (copy of the text of the letter attached.)

Betty Hemenway accused Barnard and other candidates of attempting
to buy a seat in the Congress. She said that two others, like
Barnard had secured loans for their campaigns, presumably on the
expectation of having this money restored later, if successful in
obtaining federal office. The others were C.C. Moreland and Mike
Padgett. Betty demanded in the name of even-handedness that the
Georgia Railroad Bank offer to loan $10,000.00 to each of the other
candidates on the same favorable terms offered Mr. Barnard. So far,
according to Betty, the Georgia RR Bank has made no reply. (Mr. Barnard
is a Vice President in the Georgia RR Bank.)

Betty expressed the hope that the discerning voter in the 10th
District would reject men attempting to "buy their way into Congressi"

"Thousands of dollars have been lavished by the male candidates
in this campaign on 'say-nothing' advertising. If a man spends
his own campaign funds so unwisely before he gets to Congress,
can we really believe his pronouncements that he will reduce
taxes and cut back on spending in Washington? "

Betty recalled a July 22 Athens, Ga., meeting at which a University
of Georgia audience booed Barnard for evading a question about
campaign financing, which already had become an issue in the
campaign. Barnard finally admitted to the audience his expectation
of spending a figure of "about" $50,000 to $60,000.00. In the
letter made public today Mr. Barnard states that his real campaign
expenditure goal is $115,000.00. On July 22 in Athens, Betty had
termed Barnard "less than candid." Mrs. Hemenway has promised the
voters of the 10th District a full investigation of this campaign
discrepancy and others.

Atti Barnard letter to -?n-



Democrat
for June 28, 1976

Congress
corgla loth D11trict

' SeTr Interest Group i 1

UI Like anything else, this race cost money.$115,000 is what this one will cost.

You've said you would 11e]f) in the area of a$2,000 goal from each of the categories shown on theattached list. Thisr; is wht- ijs ne(]('d; it will get us
through August 10th. 'The money if; nfet(ded now! At our. breakfast on the 11th we ;t out ( je(ldline as the 25th-of June. Ont' about 1/3 of our' oal was reached and
I've not gotten-a fil ---report from your area.

Please finalize your efforts and let me hearfrom you. I ap)r)reciate your efforts and I must "rely,Qn you because my daily schedule keeps me going from7 a.m, to 9 p.m. each day. If you will call me or
-Carlisle Overstreet it 722-7721, and (live us a status
report, I woulii appreclite it.

Best regards,

Douq Barnard

DB:bta



August 25, 1976

MEMORANDUM TO:

FROM:

All of th

Commission on

August 25

in MURI

BILL OLDAKER

MARGE EMMONSJL~C/ (a)

e MURS listed below were transmitted to the

August 24, 1976 - 9:00 a.m. As of

1976 - 10:00 p. , no objections were received

218 (76)
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DATE AND TIME OF TRANSMITTAL: gl.t24// 7&1 NO.

REC' D:

MUR 218 (76)

8/11/76

FEDERAL ELECTION COMMISSION
Washington, D. C.

Complainant's Name: John D. Hemenway (notarized)

Respondent's i01ame: Druie Douglas Barnard,, Jr.

2 U.S.C. §5434, 441b
Relevant Statute: ______________________________

Internal ReDorts Checked: Receipt-s and Rxp~nd1itures filed by respondent and his

Federal Agencies Checked: Nnnp committee.

SUM.RY OF ATLEGATION

1) Candidate required members of his finance committee to obligate themselves

to raise a specified amount of campaign funds on condition that they sign a

note for any amounts they fell short; that those so obligated did sign notes

and the receipt of these funds by the committee has been inaccurately reported

on the pre-election report of July 29, 1976. 2) Respondent's employer has made

contributions to him by paying his salary while he was a candidate and giving

PRELIMINARY LEGAL ANALYSIS (See continuation sheet)

1) There appears to be no statutory basis for the Commission to investigate the

alleged agreement or possible coercion. The alleged inaccurate reporting

deserves further inquiry. The pre-primary report contains numerous contributions

listed with the legend "subject to refund pro-rate from campaign funds available

for that purpose as determined by the Committee." These funds are reported as

contributions (line 15(a)) and not loans (line 16(a)). We should seek clarifi-

cation of this language. (See continuation sheet)

RECOMMENDATION

Conduct preliminary inquiry; send attached letters.

Date of Next Conmission Review:
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CONTINUATION SHEET

SUMMARY OF ALLEGATION

him other benefits such as the use of an office and an employee who is

his campaign -treasurer.

3) $10,000 loan from the Georgia Railroad Bank may be in violation of

FEC "regulations."

PRELIMINARY LEGAL ANALYSIS

2) At the present time, there is no evidence other than the bare

allegation regarding corporate gifts; however, an initial inquiry

~-should be made.

S3) The July 10, 1976 report lists this loan as having been received

on May 14, 1976 from the Georgia Railroad Bank and Trust Co. A

review of the receipts and disbursements of the committee raises

a question as to whether such a loan was made without

security. An inquiry should be made to ascertain the details of the

loan arrangement.



ee 5$P

SAY KEMN WA
FOR CONGRESS
10th Dimrict of Georgia

Betty Hememy for Con m Committee
P.O. Box 267

Eatonton, Georgia 31024
(404) 485.8001
(404) 485-4651

9 August 1976

Federal Election Commission
1325 K Street, NW
Washington, D.C. 20463

Dear Sirs,

The purpose of this letter is formally to file a complaintwith the Commission concerning a matter relating to thefinancial disclosure statements required to be filed July 26, 1976
from the 10th District of Georgia.

In essence, the basis of the complaint is that campaignreceipts of Mr. Doug Barnard are not being correctly reported,
or in some instances, not being reported at all.

As required by section 437 g, this letter is signed andsworn to, as well as the accompanying sworn statement which
sets out pertinent details.

Attachment:

J.D. Hemenway sworn statement
regarding Barnard campaign

Sincerely yours,

R ~ .

ohn .40i ~ (

Yes, There IS A Better Way

"BEST QUALIFIED"
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City of Augusta, Georgia

August 9, 1976

Sworn Statement

I, John D. Hemenway, of Eatonton, Georgia, having duly
been sworn and deposed come forward under my own free will
with no offer of reward and declares

(1) I have examined the financial statement of July 29 1976
and the statement of July 9, 1976 of Mr. Doug Barnard, a candidate
for Congress in the 10th District of Georgia and the financial
records laid out confirm information which, to the best of my
knowledge and belief is is follows,

(2) Mr. Barnard required members of his finance committee to
obligate themselves to raising $2,000.00 each toward his campaign.
Failing that, they were to sign a note for the balance of the
commitment.

(3) In a special letter to persons bound by this arrangementdated June 28, 1976, Mr. Barnard wrote: "The money is needed
nowl" Thereupon, those who had not yet collected their quotaof money were required to sign a note at a certain Augusta bank.The procedes of these notes were falsely reported in the July 29,1976 report as if they were contributions. There was the furthernotation in 13 cases that these "contributions" were subject toa "pro-rata refund". In other words they were not cash contributions,but subject to repayment of sorts, a kind of loan falsely reported.

(4) Further, husband and wife combinations were used to maskthe size of the loans and conceal them as $2,000.00 contributions
under the rules that make $1,000.00 the limit. This happened
in the case of Mr. and Mrs. Hugh Connolly; Mr. and Mrs. Dan Cook;Mr. and Mrs. Don A. Grantham; Mr. and Mrs. J. Carlisle Overstreet(who is the Barnard campaign manager); and Mr. and Mrs T.W. Paine,III.

(5) These arrangements were only possible because of the untowardinfluence that Mr. Barnard could exert on thirty-one (31) differentbusiness and industry groups by virtue of his position as executivevice president of the Georgia Railroad Bank including industrialistsand doctors and dentists; airline and utility executives; bankers,lawyers, and real estate and stockbrokers, and a score of othermajor special interest groups. The names of contacts used inthese industries are available to me and will be specified on an
appropriate occasion.

(6) Additional direct contributions by the Georgia Railroad bankwhich are nowhere indicated on the Doug Barnard for Congressreports include Mr. Barnard's salary and allowances and otherperquisitm of office in the Georgia Railroad bank paid to him while
Afyg.not fully functioning, but was, in fact a candidate for
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congressional office. Other unreported contributions in the formof support include the support for the Barnard campaign machine
which used employees and the premises of the Georgia Railroad
Bank having considerable value including, but not limited to theTreasurer of the Barnard campaign's services, Mancy McJunkin.

(7) The Georgia Railroad Bank has refused to reveal the termsof a $10,000.00 additional loan granted to Mr. Barnard's Committee and,despite a clear necessity to deal with any guarantors of that loanas campaign contributors, in accordance with FEC regulations, theirnames nowhere appear. A request by me made to Mr. George H. Boyd,Vice President of the Georgia RR Bank, to ascertain whether theterms of the loan were commercial and whether identical termswould be given to all other candidates for office in the 10thDistrict was actually referred to the Barnard Committee Treasurer,
who also is an officer of the Georgia RR Bank.

Then the above named John Hemenway came forward anddeclared that the above statements were known to him of hispersonal knowledge or to the best of his belief, as he did
SWEAR under oath.

John D. Hemenway

~7L ~
J7i/$64~-~ /
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FEDERAL ELECTION COMMISSION

THE FOLLMNG MATERLAL IS BEING ADDED TO THE

PUBLIC F=LE OF CLOSED MUR / Y
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FEDERAL ELECTION COMMISSION

1,Q5 k 'IRI I N.W.
W.SHINC ION,L) C. 20461

May 4, 1979

qmU*"

Samuel C. Waller, Esq.
Nixon, Yow, Waller & Capers
1500 Georgia Railroad Bank Building
Augusta, Georgia 30902

Dear Mr. Waller:

Your concern over the article which
appeared in the February 5, 1979, issue of
Campaign Practices Reports is understandable.
As Campaign Practices Reports is not a Com-
mission publication, I cannot answer your
questions.

William C
General C

aker

9s9
6.o O,

r
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April 9, 1979 TELEPHONE

(404) 722-7541

-U IL Ji0 J.Jay Myerson, Esq.
Office of General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington, D. C. 20433

Re: MUR 28(76)

Dear Jay:

I have received a copy of Mr. Hemenway's latest blast.
Our present intention is to do nothing and await the court's
reaction to the motion, which in my opinion must fail since
the deadline for an appeal under any interpretation of the
law has expired. Also, it appears that the motion is
directed to the FEC and not to Mr. Barnard since there is
no indication in the motion that the court's lack of juris-
diction over Mr. Barnard is being contested.

I would still very much like to receive a reply from you
to my letter of March 6, 1979, concerning the inaccurate
publicizing of the Commission's decision in the matter
against Georgia Railroad Bank & Trust Company, Mr. Barnard
and the Barnard Committee. I realize that you have been
busy and appreciate your having advised me recently that
you would give me your reply shortly. However, there may be
some additional publicity in view of this latest action on
Mr. Hemenway's part, and I would appreciate having the infor-
mation which I requested in order to determine whether any
action on our part against the publisher of "Campaign Practices
Report" would be desirable or helpful.

Very sincerely yours,

$iel C. Waller

SCW: j fb

-1- 0 1 M M
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March 6, 1979

Jay Myerson, Esq.
Office of General Counsel
Federal Election Commission
1325 K Street N.W.
Washington, DC 20433

.214
Re: MUR 28 (76)

Dear Jay:

When I called you a couple of weeks ago in connection
with the article appearing in "Campaign Practices Report" you
stated that you would investigate the matter for me and would
get back in touch with me. I realize this may be an imposition
on you but I would appreciate your replying to the following:

1) Mr. Oldaker's comments to the Commission were
117 quoted. From what source was this information available to

the public? Are the quotations correct?

2) On what basis did the reporter determine that the
Barnard Committee loan was in violation of a banking regulation
that "prohibits executive officers from borrowing from their
employer banks," inasmuch as this was not a loan to Mr. Barnard

- and the Georgia law does not so provide?

3) On what basis did the publication determine that
the Commission "ruled that a Georgia bank violated Federal
Election laws" when it loaned money to a candidate for Federal
office... ?" As we know the loan was not made to the candidate
nor has the Commission ruled that a violation occurred.

4) On what basis did the publication determine that
Mr. Barnard "also was found guilty" of an Election Law viola-
tion... ," in view of the fact that the Commission had found no
reasonable cause to believe that Mr. Barnard had violated the
Code?



Jay Myerson, Esq.
March 6, 1979
Page Two

5) On what basis did the publication determine that
a settlement agreement had been reached with the Bank and Mr.
Barnard, inasmuch as no settlement agreement was reached with
Mr. Barnard since none was necessary?

These are only some of the questions which arise when
a person familiar with the facts of the case reads the article
published in "Campaign Practices Reports." Apparently this is
a totally unreliable publication and to the extent that it bears
any imprimatur of the Commission or any other governmental en-
tity, the same should be repudiated.

I received a telephone call from Mr. Tom Fairfield of
the "Campaign Practices Reports" at a time when I was not avail-
able. He left a message that he would call me Monday (yesterday)
but I have not heard from him.

With best regards, I am

Very sincerely yours,

Suel C. Waller

SCW:jc

CC: Hon. D. Douglas Barnard, Jr.



FEDERAL ELECTION COMMISSION
I 1-15 K .I R E EI \, .,

W',SHt\G \O\L)ic. 2T) ,

END OF ADDITIONAL MATERIAL FOR CLOSED MR 2/

i~f



FEDERAL ELECTION COMMISSION
1325 K STREET N.W
WASHING ION D.C. 20463

flE FOLLMG M~AERIL IS BEING ADDED Mt THE

PuBLic FILE oFCLOS mmMoR GI$

4j4~q$



GWN% KNXNLAW OFFICES OF F~tEIEAt R1ECTION
a FIELD NION IO ,O IW LE CAPERS COMMIS1OSPH 3. 11CUMMING

SAMUEL C. WALLER ofw -ONC

JOHN 0. CAPERS 1500 GEORGIA RAILROAD BANK BUILDING 0 @NC

0. PALMOUR HOLLIS (ALSO S. C.) A G SA 3 O GA3 9 2 pg l y II1ER -CI

REGNALD MAXWELL, JR. PUUTCRGA392HNR 10. cvc

W.BYRD WARLICK May9 MAY 197 T 1111 I NI
PAUL H. DUNBAR, IIM y 8,17
ROBERT F. WRIGHT, JR. (ALSO MISS.) (40L)EPH-7N4

JOHN B. LONG ~O)7174
RICHARD E. MILEY (ALSO S. C.)

ROY 0. TRITT
CHARLES C. STEBBINS, 11l (ALSO ALA.)
JAMES E. BLANCHARD

William C. Oldaker, Esquire
General Counsel
Federal Election Commission
1325 K Street, NW
Washington, D. C. 20463

C7 Re: MUR 28 (76)

N Dear Mr. Oldaker:

I aknowledge receipt of your letter dated May 4,
- 1979, in reply to mine of March 6, 1979, addressed to Mr. Jay

Myerson of your office. You doubtless know that Mr. Myerson
KP and I have discussed this matter on two or three occasions

following the publication of Campaign Practices Reports,
Volume 6, Number 3, dated February 6, 1979. In rereading my
letter of March 6, 1979, I understand why some of the questions
cannot be answered by you since in effect I was asking for in-
formation that would be available only to the publisher of the
said Reports.

However, I do believe that you can answer one or two
questions for me which would be helpful in my continued investi-
gation of the inaccurate reporting appearing in the publication
referred to above.

On page 3 of the said Reports you are quoted as having
made a certain statement to the Commission, whether in writing
or orally before the Commission is not clear.

The question which I think you could answer is whether
the statement attributed to you can be found in the public
records of the Commission, and if so, was the statement contained
in a report to the Commission or was there in fact some hearing
at which you appeared and made such statement to the Commission.
The purpose in asking for this is to see how irresponsible the
publisher of the Reports has been in publicizing this matter.
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I hope that it will not inconvenience you or place you
in an embarrassing position to answer the question which I have
posed in this letter.

Very sincerely yours

Samuel C. Waller

SCW/ct
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