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BEFORE THE FEDERAL ELECTION COMMISSION
In the Matter of )
) ]
Wally Herger for Congress Committee ) MUR 2178
and Jerry Crippen, Treasurer )
Friends of Wally Herger for Assembly )
and Jerry Crippen, Treasurer )
CERTIFICATION
N
o, I, Marjorie W. Emmons, recording secretary for the
o Federal Election Commission executive session of April 7,
N 1987, do hereby certify that the Commission decided by a
N vote of 6-0 to take the following actions in MUR 2178:
N
1. Find no probable cause to believe that
o the Wally Herger for Congress Committee
and Jerry Crippen, as treasurer,
T violated 2 U.S.C. § 44lb(a).
< 2. Find no probable cause to believe that the
N Friends of Wally Herger for Assembly and
Jerry Crippen, as treasurer, violated
«< 2 U.S.C. § 441b(a) and 11 C.F.R.§ 102.6(a).

3. Find probable cause to believe that the
Friends of Wally Herger for Assembly and
Jerry Crippen, as treasurer, violated
2 U.S.C. § 433(a), § 434 and 11 C.F.R.

§ 104.12 and take no further action.

(continued)




Federal Election Commission Page 2

Certification for MUR 2178
April 7, 1987

4. Close the file.

5. Approve and send the letters attached to
the General Counsel's report dated
March 30, 1987.

commissioners Aikens, Elliott, Josefiak, McDonald,

i McGarry, and Thomas voted affirmatively for the decision.
Attest:
o
2\ :
n {Y/—é’-é"’? mfé,“g“z MW
N Date Marjorie W. Emmons
Secretary of the Commission
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FEDERAL ELECTION COMMISSION
WASHINCTON. D C 20463
April 10, 1987

J. Curtis Herge, Esquire

Herge, Sparks, Christopher & Biondi
8201 Greensboro Drive, Suite 200
McLean, VA 22102

RE: MUR 2178

Wally Herger for Congress

Friends of Wally Herger for
Assembly

Jerry Crippen, as treasurer

Dear Mr. Herge:

This is to advise you that after an investigation was
conducted, the Commission concluded on April 7, 1987,
that there is no probable cause to believe that your clients, the
Wally Herger for Congress Committee and Jerry Crippen, as
treasurer, violated 2 U.S.C. § 44lb(a). With regard to your
clients, the Friends of Wally Herger for Assembly and Jerry
Crippen, as treasurer, the Commission determined that there is no
probable cause to believe they violated 2 U.S.C. § 441b(a) and
11 C.F.R. § 102.6(a). Additionally, the Commission found
probable cause to believe the Friends of Wally Herger for
Assembly and Jerry Crippen, as treasurer, violated 2 U.S.C.

§ 433(a), § 434 and 11 C.F.R. § 104.12. However, after
considering the circumstances of this matter, the Commission
determined to take no further action.

Accordingly, the file in this matter, numbered MUR 2178, has
been closed. This matter will become part of the public record
within 30 days. Should you wish to submit any factual or legal
materials to appear on the public record, please do so within 10
days.

If you have any questions, contact Beverly Kramer, the staff
member assigned to handle this matter, at (202) 376-~5690.

Sinc ly,

Lawrence M. Noble
Acting General Counsel
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FEDERAL ELECTION COMMISSION

WASHINGTON. D C 20463
April 10, 1987

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Donald F. Gallino
4784 Alta CAmino
Redding, CA 96002

RE: MUR 2178
Dear Mr. Gallino:

This is in reference to the complaint you filed with the
Commission on May 22, 1986, concerning Mr. Wally Herger, Friends
of Wally Herger for Assembly, Wally Herger for Congress Committee
and Jerry Crippen, as treasurer of both committees.

With respect to Mr. Wally Herger, the Commission determined
on September 30, 1986, that there was no reason to believe the
respondent violated the Federal Election Campaign Act of 1971, as
amended ("the Act").

As to the Wally Herger for Congress Committee and Jerry
Crippen, as treasurer, the Commission determined, based on your
complaint, that there was reason to believe these respondents
violated section 441b(a) of the Act and instituted an
investigation of this matter. After an investigation was
conducted, the Commission concluded on April 7, 1987, that
there was no probable cause to believe that the respondents
violated section 441b(a) of the Act.

Regarding Friends of Wally Herger for Assembly and Jerry
Crippen, as treasurer, the Commission determined that there was
reason to believe the respondents violated sections 433(a), 434
and 441b(a) of the Act and Commission Regulations 11 C.F.R.

§§ 102.6(a) and 104.12. After an investigation was conducted,
the Commission concluded on April 7 , 1987, that there was
probable cause to believe that the respondents violated sections
433 (a) and 434 of the Act and Commission Regulation 11 C.F.R.

§ 104.12. However, after considering the circumstances of this
matter, the Commission determined to take no further action.
Additionally, the Commission determined on Avpril 7 , 1987
that there was no probable cause to believe the respondents
violated 2 U.S.C. § 441b(a) and 11 C.F.R. § 102.6(a).
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Letter to Donald F. Gallino
Page 2

Accordingly, the Commission determined on April 7 .
1987, to close the file in this matter, numbered MUR 2178. The
Federal Election Campaign Act allows a complainant to seek
judicial review of the Commission's dismissal of this action. See

2 U.S.C. § 437g(a) (8).

Should further information come to your attention which you
believe establishes a violation of the Act, please contact
Beverly Kramer, the staff member assigned to this matter, at (202)

376-5690.
awr&nce M. Noble N
Acting General Counsel
Enclosure

First General Counsel's Report
General Counsel's Briefs
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FEDERAL ELECTION COMMISSION
WASHINGTON, D C 20463

MEMORANDUM

TO: Office of the Commission Secretary

FROM: Office of General Counsel M

DATE: March 30, 1987

SUBJECT: MUR 2178 - General Counsel's Report
o
5'

The attached is submitted as an Agenda document

e .
N for the Commission Meeting of Tuesday, April 7, 1987.
w Open Session
- Closed Session XX
o
- CIRCULATIONS DISTRIBUTION
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BEFORE THE FEDERAL ELECTION COMMISSION AP&‘)?
. APR07 1987
3 Qe
In the Matter of ) 2 ¢ e
) bt - | 4
Wally Herger for Congress Committee and ) MUR 2178 1oy e
Jerry Crippen, Treasurer ) o e
Friends of Wally Herger for Assembly ) 0 '535“:
and Jerry Crippen, Treasurer ) ' - b
g SAm
GENERAL COUNSEL'S REPORT SRl

) 8 BACKGROUND
This matter originated from a complaint filed by Don Gallino
on May 22, 1986. Acting on the complaint, the Commission
determined on September 30, 1986, that there was reason to
believe the Wally Herger for Congress Committee and Jerry
~r Crippen, as treasurer, violated 2 U.S.C. § 441b(a).
o Additionally, the Commission determined that there was reason to

believe the Friends of Wally Herger for Assembly and Jerry

]
-n Crippen, as treasurer, violated sections 433(a), 434 and 441b(a)
(N
of the Act and Commission Regulations 11 C.F.R. § 102.6(a) and
o
§ 104.12.
-
~ A General Counsel's Brief recommending a finding of no
N probable cause to believe that the Wally Herger for Congress
¢ Committee and Jerry Crippen, as treasurer, violated 2 U.S.C.

§ 441b(a) was mailed on March 3, 1987. 1In addition, a General
Counsel's Brief in the matter of Friends of Wally Herger for
Congress and Jerry Crippen, as treasurer, was mailed on March 3,
1987. The General Counsel's Brief recommended a finding of no
probable cause to believe these respondents violated 2 U.S.C.

§ 441b(a) and 11 C.F.R. § 102.6. Also with respect to these

respondents, the General Counsel's Brief recommended that the

Commission find probable cause to believe that violations of
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2 U.S.C. § 433(a), § 434 and 11 C.F.R. § 104.12 occurred and take

no further action. At this writing no response has been received

from the respondents.
II. LEGAL ANALYSIS

A. Friends of Wally Herger for Assembly and
Jerry Crippen, as treasurer

See the General Counsel's Brief which was circulated to

the Commission on March 3, 1987.

B. Wally Herger for Congress Committee and
Jerry Crippen, as treasurer

See the General Counsel's Brief which was circulated to

the Commission on March 3, 1987.

III. RECOMMENDATIONS

1. Find no probable cause to believe that the
Wally Herger for Congress Committee and
Jerry Crippen, as treasurer, violated 2 U.S.C.

§ 441b(a).

2. Find no probable cause to believe that the
Friends of Wally Herger for Assembly and
Jerry Crippen, as treasurer, violated
2 U.S.C. § 441b(a) and 11 C.F.R. § 102.6(a).

3. Find probable cause to believe that the
Friends of Wally Herger for Assembly and
Jerry Crippen, as treasurer, violated 2 U.S.C.

§ 433(a), § 434 and 11 C.F.R. § 104.12 and take
no further action.

4. Close the file.

5. Approve and send the attached letters.
3/30/Z7
Dat{ //

Attachments
Proposed letters

wrence M. Noble
Acting General Counsel




FEDERAL ELECTION COMMISSION

WASHINGTON D € 20463

J. Curtis Herge, Esquire

Herge, Sparks, Christopher & Biondi
8201 Greensboro Drive, Suite 200
McLean, VA 22102

RE: MUR 2178

Wally Herger for Congress

Friends of Wally Herger for
Assembly

Jerry Crippen, as treasurer

Dear Mr. Herge:

This is to advise you that after an investigation was
conducted, the Commission concluded on , 1987,
that there is no probable cause to believe that your clients, the
Wally Herger for Congress Committee and Jerry Crippen, as
treasurer, violated 2 U.S.C. § 441lb(a). With regard to your
clients, the Friends of Wally Herger for Assembly and Jerry
Crippen, as treasurer, the Commission determined that there is no
probable cause to believe they violated 2 U.S.C. § 441lb(a) and
11 C.F.R. § 102.6(a). Additionally, the Commission found
probable cause to believe the Friends of Wally Herger for
Assembly and Jerry Crippen, as treasurer, violated 2 U.S.C.

§ 433(a), § 434 and 11 C.F.R. § 104.12. However, after
considering the circumstances of this matter, the Commission
determined to take no further action.

Accordingly, the file in this matter, numbered MUR 2178, has
been closed. This matter will become part of the public record
within 30 days. Should you wish to submit any factual or legal
materials to appear on the public record, please do so within 10
days.

If you have any questions, contact Beverly Kramer, the staff
member assigned to handle this matter, at (202) 376-5690.

Sincerely,

Lawrence M. Noble
Acting General Counsel
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FEDERAL ELECTION COMMISSION

WASHINGTON D 20463

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Donald F. Gallino
4784 Alta CAmino
Redding, CA 96002

RE: MUR 2178

Dear Mr. Gallino:

This is in reference to the complaint you filed with the
Commission on May 22, 1986, concerning Mr. Wally Herger, Friends
of Wally Herger for Assembly, Wally Herger for Congress Committee
and Jerry Crippen, as treasurer of both committees.

With respect to Mr. Wally Herger, the Commission determined
on September 30, 1986, that there was no reason to believe the
respondent violated the Federal Election Campaign Act of 1971, as
amended ("the Act").

As to the Wally Herger for Congress Committee and Jerry
Crippen, as treasurer, the Commission determined, based on your
complaint, that there was reason to believe these respondents
violated section 441b(a) of the Act and instituted an
investigation of this matter. After an investigation was
conducted, the Commission concluded on , 1987, that
there was no probable cause to believe that the respondents
violated section 441b(a) of the Act.

Regarding Friends of Wally Herger for Assembly and Jerry
Crippen, as treasurer, the Commission determined that there was
reason to believe the respondents violated sections 433(a), 434
and 441b(a) of the Act and Commission Regulations 11 C.F.R.

§§ 102.6(a) and 104.12. After an investigation was conducted,
the Commission concluded on , 1987, that there was
probable cause to believe that the respondents violated sections
433(a) and 434 of the Act and Commission Regulation 11 C.F.R.

§ 104.12. However, after considering the circumstances of this
matter, the Commission determined to take no further action,
Additionally, the Commission determined on , 1987
that there was no probable cause to believe the respondents
violated 2 U.S.C. § 441b(a) and 11 C.F.R. § 102.6(a).



Letter to Donald F. Gallino
Page 2

Accordingly, the Commission determined on '
1987, to close the file in this matter, numbered MUR 2178, The
Federal Election Campaign Act allows a complainant to seek
judicial review of the Commission's dismissal of this action. See
2 U.S.C. § 437g(a)(8).

e

Should further information come to your attention which you
believe establishes a violation of the Act, please contact
Beverly Kramer, the staff member assigned to this matter, at (202)
376-5690.

Sincerely,

Lawrence M. Noble
Acting General Counsel

Enclosure
First General Counsel's Report
General Counsel's Briefs




FEDERAL ELECTION COMMISSION
WASHINGTON, D C. 20463

J. Curtis Herge, Esquire

Herge, Sparks, Christopher & Biondi
2801 Greensboro Drive, Suite 200
McLean, VA 22102

RE: Wally Herger for Congress
Committee and Jerry Crippen,
Treasurer

Dear Mr. Herge:

Based on a complaint filed with the Commission on May 22,
1986, and information supplied by you, the Commission determined
on September 30, 1986, that there was reason to believe that the
Wally Herger for Congress Committee and Jerry Crippen, as
treasurer, violated 2 U.S.C. § 441b(a), a provision of the
Federal Election Campaign Act of 1971, as amended ("the Act") and
instituted an investigation of this matter.

After considering all the evidence available to the
Commission, the Office of General Counsel is prepared to
recommend that the Commission find no probable cause to believe
that a violation has occurred. The Commission may or may not
approve the General Counsel's Recommendation.

Submitted for your review is a brief stating the position of
the General Counsel on the legal and factual issues of the case.
Within fifteen days of your receipt of this notice, you may file
with the Secretary of the Commission a brief (10 copies if
possible) stating your clients' position on the issues and
replying to the brief of the General Counsel. Three copies of
such brief should also be forwarded to the Office of the General
Counsel, if possible. The General Counsel's brief and any brief
which you submit will be considered by the Commission before
proceeding to a vote of no probable cause to believe a violation

has occurred.




Letter to J. Curtis Herge
Page 2

Should you have any questions, please contact Beverly
Kramer, the staff member assigned to handle this matter, at (202)

376-5690.

Geﬁeral Counsel

Enclosure
Brief
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Wally Herger for Congress MUR 2178
Committee and Jerry Crippen,
Treasurer

GENERAL COUNSEL'S BRIEF
I. STATEMENT OF THE CASE

On May 22, 1986, Don Gallino filed a complaint with the
Commission alleging, inter alia, that the Wally Herger for
Congress Committee ("the Federal Committee®) and Jerry Crippen,
as its treasurer, violated the Federal Election Campaign Act of
1971, as amended ("the Act").

Acting on the complaint, the Commission determined on
September 30, 1986, that there was reason to believe the Federal
Committee and Jerry Crippen, as treasurer, violated 2 U.S.C.

§ 441b(a).

Notification of the Commission's action was mailed to the
Respondents on October 7, 1986. At the Respondents' request, the
General Counsel's Office granted an extension of 20 days to
respond to the Commission's findings and on November 12, 1986,
received the Respondents' reply.

II. LEGAL ANALYSIS
1. Pactual Basis for Reason to Believe Pinding

The Commission determined there was reason to believe that

the Federal Committee and Jerry Crippen, as treasurer, violated

2 U.S.C. § 441b(a) by accepting transfers from the Friends of

Wally Herger for Assembly ("the Assembly Committee") which



3

A

87 1940

==

contained contributions from corporations and other sources that
appeared to be impermissible in connection with a Pederal
election. The Commission's finding was based on allegations in
the complaint that between January 13, 1986, and March 11, 1986,
the Federal Committee accepted eight transfers from the Assembly
Committee, totalling $59,377, and that these transfers were made
from campaign funds containing impermissible contributions under
the Act.

The Commission's determination that the Respondents violated
2 U.S.C., § 441b(a) was predicated upon an analysis of the
Assembly Committee's campaign disclosure reports filed with the
State of California and submitted with the complaint. The
anlaysis assumed that the Assembly Committee maintained a single
campaign depository into which all receipts disclosed in its
state reports were deposited and all disbursments, including the
transfers to the Federal Committee, were made. Using the
accounting theory of last in, first out, the analysis revealed
that at the time of its transfers to the Federal Committee, the
Assembly Committee's cash on hand contained insufficient "clean
funds" i.e., permisgible contributions under the Act, and that
impermissible funds of between $11,154 and $15,716 may have been
transferred to the Federal Committee.

2. The Response

The Federal Committee disputes the Commission's finding that

a violation of 2 U.S.C. § 441b(a) occurred. The Federal

Committee asserts that the Commission's determination,
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predicated upon an analysis of the Assembly Committee's state
reports, failed to take into account the fact that the Assembly
Committee had established a segregated account, separate from its
regular account, and that the transfers to the Federal Committee
were made from its segregated account. The response claims that
the state reports upon which the Commission's analysis relied,
accounted for all contributions received without regard to which
account they were deposited in and, thus, do not provide proper
guidance in analyzing this matter.

The response explains that in November, 1984, in
anticipation of the possibility that Mr. Herger might become a
candidate for the United States House of Representatives, the
Assembly Committee made an informal inquiry of the Commission as
to the method of making transfers from the campaign committee of
a state candidate to that candidate's federal principal campaign
committee. The response claims that as a consequence of that
inquiry, the Assembly Committee established a separate account,
known as "Friends of Wally Herger for Assembly-Individual
Account" ("the Individual Account") into which only contributions
which were lawful under the Act were to be deposited.

According to the response, in April, 1985, before any
transfer was made to the Federal Committee, it was discovered
that campaign volunteers, not usually assigned to making
deposits, had made some errors and that some contributions not
permitted under the Act had been deposited into the Individual

Account. The response claims that as a consequence, a person
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more accustomed to handling financial matters was assigned to
review and manage the Indvidual Account. According to the
response, on April 23, 1985, all sums that appeared not to be
lawful under the Act as to the source and amount, or where the
source and/or amount could not be definitively determined, were
transferred from the Individual Account to the regqular account.
The response acknowledges that subsequent to April 23, 1985, a
few isolated contributions that should have been deposited into

the reqular account were inadvertently deposited into the

g Individual Account. It appears, however, based on documentation
™M presented, that sums equal to the amount of impermissible

0 2 B contributions were transferred to the regular account prior to

\J

;; the time any transfers were made to the Federal Committee.
R The documentation submitted with the response is a computer
o analysis of all deposits to and withdrawals from the Individual
T Account. The response states that in 1986, when Mr. Herger
= became a Federal candidate and Mr. Crippen became treasurer of
~ the Federal Committee, Mr. Crippen prepared the computer
oC

analysis. The response claims that using the accounting theory
of first in, first out, Mr. Crippen analyzed the source and
amount of each contribution and determined that at no time were
funds transferred from the Individual Account to the Federal
Committee which were not permissible under the Act. The computer
analysis submitted with the response provides the dates and
amounts of all deposits with withdrawals and identifies the

source of funds deposited under column headings reading
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"Individual," "Corporate®” etc. The response states that the
specific sources and amounts of contributions transferred to the
Federal Committee were reported in the April 15 Quarterly and
Termination report of the Assembly Committee.
2. Analysis

The Federal Committee's response reveals for the first time
the existence of a segregated account into which, for the most
part, only lawful contributions were deposited and from which
transfers were made from the Assembly Committee to the Federal
Committee. Further, the response provides a summary computer
analysis of the source and amounts deposited in the segregated
account and the amounts withdrawn. A review of this material
indicates that at the time transfers were made to the Federal
Committee, the segregated account contained sufficient "clean
funds" i.e., permissible contributions under the Act, with which
to make transfers totalling $59,377 to the Federal Committee.
Based on the analysis of this new information, the Office of the
General Counsel recommends that the Commission find no probable
cause to believe the Federal Committee and Jerry Crippen, as
treasurer, violated 2 U.S.C. § 441lb(a).
I1II. GENERAL COUNSEL'S RECOMMENDATION

1. Find no probable cause to believe the Wally Herger for
Congress Committee and Jerry Crippen, as treasurer, violated
2 U.,S.C. § 441b(a).

y Herger for
bts easurer,

2. Close the file as it pertains to the Wa
Congress Committee and Jerry Crippen

AN \WRWCT2
Date Charles N. Steele
General Counsel
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FEDERAL ELECTION COMMISSION

WASHINCTON, D.C. 20463
5-3-87

J. Curtis Herge, Esquire

Herge, Sparks, Christopher & Biondi
2804 Greensboro Drive, Suite 200
McLean, VA 22102

RE: MUR 2178
FPriends of Wally Herges for
Assembly and Jerry Crippen,
Treasurer

Dear Mr. Herge:

Based on a complaint filed with the Commission on May 22,
1986, and information supplied by you, the Commission determined
on September 30, 1986, that there was reason to believe that
Friends of Wally Herger for Assembly and Jerry Crippen, as
treasurer, violated 2 U.S.C. § 433(a), § 434, § 441b(a) and
11 C.F.R. § 102.6(a) and 104.12, and instituted an investigation
of this matter.

After considering all the evidence available to the
Commission, the Office of General Counsel is prepared to
recommend that the Commission find no probable cause to believe
that violations of 2 U.S.C. § 441b(a) and 11 C.P.R. § 102.6(a)
occurred. 1In addition, this Office is prepared to recommend that
the Commission find probable cause to believe violations of
2 U.S.C. § 433(a), § 434 and 11 C.P.R. § 104.12 occurred and take
no further action. The Commission may or may not approve the
General Counsel's recommendations.

Submitted for your review is a brief stating the position of
the General Counsel on the legal and factual issues of the case.
Within fifteen days of your receipt of this notice, you may file
with the Secretary of the Commission a brief (10 copies if
possible) stating your clients' position on the issues and
replying to the brief of the General Counsel. Three copies of
such brief should also be forwarded to the Office of General
Counsel, if possible. The General Counsel's brief and any brief
which you submit will be considered by the Commission before
proceeding to a vote of probable cause or no probable cause to
believe a violation has occurred.
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Should you have any questions, please contact Beverly Kramer
the staff member assigned to handle this matter, at (202) 376-
5690.

Charles N. Steele
General Counsel

Enclosure
Brief




BEFORE THE FEDERAL ELECTION COMMISSION
In the Matter of
Friends of Wally Herger for MUR 2178
Assembly and Jerry Crippen,
Treasurer
GENERAL COUNSEL'S BRIEF
Il STATEMENT OF THE CASE

On May 22, 1986, Don Gallino filed a complaint with the

Commission alleging, inter alia, that Friends of Wally Herger for

Assembly ("the Assembly Committee™) and Jerry Crippen, as its
treasurer, violated the Federal Election Campaign Act of 1971, as
amended ("the Act").

Acting on the complaint, the Commission determined on
September 30, 1986, that there was reason to believe the Assembly
Committee and Jerry Crippen, as treasurer, violated sections
433(a), 434 and 441b(a) of the Act and Commission Regulations
11 C.F.R. § 102.6(a) and § 104.12.

Notification of the Commission's actions was mailed to the
Respondents on October 7, 1986. At the Respondents' request, the
General Counsel's Office granted an extension of 20 days to
respond to the Commission's findings and on November 12, 1986,
received the Respondents' reply.

ITI. LEGAL ANALYSIS

A. Violations of 2 U.S.C. § 441b(a) and 11 C.F.R.
§ 102.6(a)

1. Pactual Basis for Reason to Believe Finding

The Commission determined there was reason to believe that
the Assembly Committee and Jerry Crippen, as treasurer, violated

2 U.S.C. § 441b(a) and 11 C.F.R. § 102.6(a) by transferring to




the Wally Herger for Congress Committee ("the Federal Committee")
campaign funds that included contributions from corporations and
other sources that appeared to be impermissible under the Act.
The Commission's finding was based on allegations in the
complaint that between January 13, 1986, and March 11, 1986, the
Assembly Committee made eight transfers, totalling $59,377, to
the Federal Committee from funds that included impermissible
contributions under the Act.

The Commission's determination that the Respondents violated
2 U.S.C. § 441b(a) and 11 C.F.R. § 102.6(a) was predicated upon
an analysis of the Assembly Committee's campaign disclosure
reports filed with the State of California and submitted with the
complaint. The analysis assumed that the Assembly Committee
maintained a single campaign depository into which all receipts
disclosed in its state reports were deposited and all
disbursements, including the transfers to the Federal Committee,
were made. Using the accounting theory of last in, first out,
the analysis revealed that at the time of its transfers to the
Federal Committee, the Assembly Committee's cash on hand
contained insufficient "clean funds" i.e., permissible
contributions under the Act, and that impermissible funds of
between $11,154 and $15,716 may have been transferred to the
Federal Committee.

Further, the Commission determined there was reason to

believe that the Assembly Committee and Jerry Crippen, as
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treasurer, violated 2 U.S.C. § 441b(a) by accepting contributions
from California Financial Services Corporation, Beneficial
Management Corporation, 20th Century Insurance Co., Western
United Dairymen, California Grocers Association PAC, Mobilehome
Parks PAC, California Pharmacists PAC, California Chiropractic
PAC, California Hospitals PAC, AG Council of California PAC and
California Medical Association PAC. This determination was based
on an analysis of the Assembly committee's state reports. The
state reports revealed that the Assembly Committee accepted
contributions totalling $5,500 from these corporations and state
political committees after the date on which it became a
political committee under the Act.
2. The Assembly Committee's Response

The Assembly Committee disputes the Commission's findings
that violations of 2 U.S.C. § 441b(a) and 11 C.F.R, § 102.6(a)
occurred., The Assembly Committee asserts that the Commission's
determinations, predicated upon an analysis of its state reports,
failed to take into account the fact that the Assembly Committee
had established a segregated account, separate from its regular
account, and that the transfers to the Federal Committee were
made from its segregated account. The response claims that the
state reports upon which the Commission's analysis relied,
accounted for all contributions received without regard to which

account they were deposited in and, thus, do not provide proper

guidance in analyzing this matter.
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The response explains that in November, 1984, in
anticipation of the possibility that Mr. Herger might become a
candidate for the United States House of Representatives, the
Assembly Committee made an informal inquiry of the Commission as
to the method of making transfers from the campaign committee of a
state candidate to that candidate's federal principal campaign
committee. The response claims that as a consequence of that

inquiry, the Assembly Committee established a separate account,

known as "Friends of Wally Herger for Assembly-Individual Account”
("the Individual Account") into which only contributions which
were lawful under the Act were to be deposited.

According to the response, in April, 1985, before any
transfer was made to the Federal Committee, it was discovered
that campaign volunteers, not usually assigned to making
deposits, had made some errors and that some contributions not
permitted under the Act had been deposited into the Individual
Account. The response claims that as a consequence, a person more
accustomed to handling financial matters was assigned to review
and manage the Individual Account. According to the response, on
April 23, 1985, all sums that appeared not to be lawful under the
Act as to the source and amount, or where the source and/or amount
could not be definitively determined, were transferred from the
Individual Account to the reqular account. The response
acknowledges that subsequent to April 23, 1985, a few isolated

contributions that should have been deposited into the regular




account were inadvertently deposited into the Individual Account.
It appears, however, based on documentation presented, that sums
equal to the amount of impermissible contributions were
transferred to the regular account prior to the time any transfers
were made to the Federal Committee.

The documentation submitted with the response is a computer
analysis of all deposits to and withdrawals from the Individual
Account. The response states that in 1986, when Mr. Herger became
a Federal candidate and Mr. Crippen became treasurer of the
Federal Committee, Mr. Crippen prepared the computer analysis.
The response claims that using the accounting theory of first in,
first out, Mr. Crippen analyzed the source and amount of each
contribution and determined that at no time were funds
transferred from the Individual Account to the Federal Committee
which were not permissible under the Act. The computer analysis
submitted with the response provides the dates and amounts of all
deposits and withdrawals and identifies the source of funds
deposited under column headings reading "Individual,"™ "Corporate”
etc. The response states that the specific sources and amounts
of contributions transferred to the Federal Committee were
reported in the April 15 Quarterly and Termination report of the
Assembly Committee.

The Assembly Committee's response also disputes the

Commission's allegation that it received contributions from four

corporations and seven state political committees subsequent to




becoming a political committee under the Act. The response
claims that the subject contributions were deposited into the
Assembly Committee's regular account and not its Individual
Account and that no impermissible contributions were deposited
into the Individual Account during the period in which it was a
federal political committee under the Act. The computer analysis
submitted with the response appears to substantiate the Assembly
Committee's claims in that it reflects that the only deposits made
subsequent to January 13, 1986 were composed of individual
contributions and interest payments.
3. Analysis

The Assembly Committee's response reveals for the first time
the existence of a segregated account into which, for the most
part, only lawful contributions were deposited and from which
transfers were made to the Federal Committee. Further, the
response provides a summary computer analysis of the source and
amounts deposited in the segregated account and the amounts
withdrawn. A review of this material indicates that at the time
transfers were made to the Federal Committee, the segregated
account contained sufficient "clean funds" i.e., permissible
contributions under the Act, with which to make transfers
totalling $59,377 to the Federal Committee. Based on the
analysis of this new information, the Office of the General
Counsel recommends that the Commission find no probable cause to

believe the Assembly Committee and Jerry Crippen, as treasurer,




violated 2 U.S.C. § 441b(a) and 11 C.F.R, § 102.6(a) with regard
to transfers made by the Assembly Committee to the Federal
Committee.

Additionally, the Assembly Committee's response reveals for
the first time that contributions received from four corporations
and seven state political committees were deposited into the
Assembly Committee's regular account and not its segregated

account from which transfers were made to the Federal Committee.

In view of this new information, this Office recommends that the
Commission find no probable cause to believe the Assembly
Committee and Jerry Crippen, as treasurer, violated 2 U.S.C.
§ 441b(a).

B. Violations of 2 U.S.C. § 434 and 11 C.P.R. § 104.12

1. Factual Basis for Reason to Believe Finding

The Commission determined that the Assembly Committee
violated 2 U.S.C. § 434 and 11 C.F.R. § 104.12 by failing to
disclose fully and accurately the sources of its cash on hand at
the time of registration and by failing to disclose all receipts
and disbursements from the date it became a political committee
under the Act. This determination rested upon three major
assumptions: 1) that the Assembly Committee became a political
committee subject to the registration and reporting requirements
of the Act on January 13, 1986, the date it transfered funds in
excess of $1,000 to the Federal Committee, 2) that the Assembly
Committee maintained a single campaign depository into which all

receipts were deposited and from which all disbursements were

made; and 3) that the Assembly Committee's state reports
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contained accurate and complete information concerning the
deposits and disbursements made from the single account. Based
on these initial premises, an analysis of the Assembly
Committee's state and Federal Reports indicated that it had
understated the amount of its cash on hand at the time of
registration by at least $7,000 and that it had failed to
identify contributions received from corporations, state

political committee's and trade associations. The analysis also

indicated that the Assembly Committee had failed to disclose all
non-federal activity from the date it became a political
committee under the Act, including $7,250 in contributions, other
receipts of $14,060 and $11,129 in expenditures.
2. Assembly Committee's Response

The Assembly Committee's response does not specifically
address the Commission's finding regarding violations of 2 U.S.C.
§ 434 and 11 C.F.R. § 104.12. However, as discussed infra, the
Assembly Committee's response has revealed that its state reports
do not provide accurate guidance for analysis of this matter as
the reports disclose the combined activity of the Committee's
regular account as well as its segregated account from which
transfers were made to the Federal Committee. For proper
guidance, the Assembly Committee submits a summary computer

analysis of all transactions occurring solely with regard to its

segregated account.
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3. Analysis
Pursuant to 2 U.S.C. § 434 and Commission Regulation

11 C.P.R. § 104.12, political committees which have cash on hand
at the time of registration are required to disclose in their
first report the source of such funds. The cash on hand balance
is assumed to be composed of those contributions most recently
received.

A review of the Assembly Committee's computer summary of
transactions occurring with regard to its Individual Account
reveals a cash on hand balance of $55,856.88 at the time of
registration. According to the computer summary, this cash on
hand was composed of individual contributions totalling
$51,906.25 and corporate contributions totalling $3,950.63. A
sum equal to the amount of corporate contributions included in
its cash on hand was subsequently transferred to the Assembly
Committee's regular account, according to the computer summary.

The Assembly Committee's first report filed with the
Commission fails to disclose the corporate contributions included
in its cash on hand at the time of registration. Moreover, the
report fails to disclose a transfer of an amount equal to these
corporate contributions from the Individual Account to the
regular account. Accordingly, this Office recommends that the
Commission find probable cause to believe the Assembly Committee

violated the reporting requirements of 2 U.S.C. § 434 and
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11 C.P.R. § 104.12. The Office of the General Counsel further

recommends, however, that the Commission take no further action
in view of the fact that the Assembly committee has terminated
and for the reason that it appears the Committee may have
misunderstood the reporting provisions as requiring only the
disclosure of the source and amount of contributions composing
its transfers to the Federal Committee. The Committee's first
report discloses a cash on hand balance equal to the amount of
funds transferred to the Federal Committee and provides an
itemization of the individual contributions that composed the
transfers.

C. violation of 2 U.S.C. § 433(a)

1. Pactual Basis for Reason to Believe Finding
The Commission determined there was reason to believe that
the Assembly Committee violated 2 U.S.C. § 433(a) by failing to
register in a timely manner. This determination was based on

allegations in the complaint that the Assembly Committee became a

BR7 04045209 44¢4

political committee under the Act on January 13, 1986, resulting
from its transfer of more than $1,000 to the Federal Committee,
but that the Assembly Committee failed to register until May 30,
1986--137 days after it became a political committee under the
Act.

2. Assembly Committee's Response

The Respondents assert that they exercised best efforts to

determine the specific procedure to be followed in making
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transfers from the campaign committee of a state candidate to
that candidate's federal campaign committee, but that they did
not become aware of the need to file a separate Statement of
Organization until May, 1986.
3. Analysis
A review of the public record substantiates the Assembly
Committee's claim of having utilized best efforts to comply with

the Act's disclosure requirements. Specifically, the public

record reveals that although the Assembly Committee did not file
its statement of organization until May, 1986, it nevertheless
timely filed its 1986 April Quarterly Report disclosing transfers
to the Federal Committee. Moreover, the affiliation of the
Assembly Committee to the FPederal Committee was timely disclosed
by Wally Herger in an amendment to his statement of candidacy as
well as by the Pederal Committee in an amendment to its statement
of organization. For the foregoing reasons, this Office
recommends that the Commission find probable cause to believe the
Assembly Committee and Jerry Crippen, as treasurer, violated
2 U.S.C. § 433(a) and take no further action.
III. GENERAL COUNSEL'S RECOMMENDATIONS
1. Find no probable cause to believe Priends of Wally
Herger for Assembly and Jerry Crippen, as treasurer,
violated 2 U.S.C. § 441b(a) and 11 C.F.R. § 102.6(a).
2. Find probable cause to believe Priends of Wally Herger
for Assembly and Jerry Crippen, as treasurer, violated

of 2 U.S.C. § 433(a), § 434 and 11 C.F.R. § 104.12 and
take no further action.
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3. Close the file as it pertains to Friends of Wally
Herger for Assembly and Jerry Crippen, as its

treasurer.

/4

1L_*L4;1§,k \ag?
Chartés N. Stee

Date
General Counsel
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TO: The Commission

FROM: Charles N. Stee )
General Counse

SUBJECT: MUR 2178

Attached for the Commission's review are briefs stating the
position of the General Counsel on the legal and factual issues of
the above-captioned matter. Copies of these briefs and letters
notifying the respondents of the General Counsel's intent to
recommend to the Commission findings of probable cause and no
probable cause to believe were mailed on March 3 , 1987.
Following receipt of the Respondents' replies to these notices,
this Office will make a further report to the Commission.

S ¢9 47

5

Attachments
l. Briefs
2. Letters to Respondents

o
v
o
~N
<




FEDERAL ELECTION COMMISSION
WASHINGTON, D C. 20463

J. Curtis Herge, Esquire

Herge, Sparks, Christopher & Biondi
2801 Greensboro Drive, Suite 200
McLean, VA 22102

RE: Wally Herger for Congress
Committee and Jerry Crippen,
Treasurer

Dear Mr. Herge:

Based on a complaint filed with the Commission on May 22,
1986, and information supplied by you, the Commission determined
on September 30, 1986, that there was reason to believe that the
Wally Herger for Congress Committee and Jerry Crippen, as
treasurer, violated 2 U.S.C. § 441b(a), a provision of the
Pederal Election Campaign Act of 1971, as amended ("the Act") and
instituted an investigation of this matter.

After considering all the evidence available to the
Commission, the Office of General Counsel is prepared to
recommend that the Commission find no probable cause to believe
that a violation has occurred. The Commission may or may not
approve the General Counsel's Recommendation.

Submitted for your review is a brief stating the position of
the General Counsel on the legal and factual issues of the case.
Within fifteen days of your receipt of this notice, you may file
with the Secretary of the Commission a brief (10 copies if
possible) stating your clients' position on the issues and
replying to the brief of the General Counsel. Three copies of
such brief should also be forwarded to the Office of the General
Counsel, if possible. The General Counsel's brief and any brief
which you submit will be considered by the Commission before
proceeding to a vote of no probable cause to believe a violation
has occurred.




Letter to J. Curtis Herge
Page 2

Should you have any questions, please contact Beverly
Kramer, the staff member assigned to handle this matter, at (202)

376-5690.

General Counsel

Enclosure
Brief
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
Wally Herger for Congress MUR 2178

Committee and Jerry Crippen,
Treasurer

GENERAL COUNSEL'S BRIEFP
| £ STATEMENT OF THE CASE
On May 22, 1986, Don Gallino filed a complaint with the
Commission alleging, inter alia, that the Wally Herger for
Congress Committee ("the Federal Committee®™) and Jerry Crippen,

as its treasurer, violated the Federal Election Campaign Act of

1971, as amended ("the Act").

Acting on the complaint, the Commission determined on
September 30, 1986, that there was reason to believe the Federal
Committee and Jerry Crippen, as treasurer, violated 2 U.S.C.

§ 441b(a).

Notification of the Commission's action was mailed to the
Respondents on October 7, 1986. At the Respondents' request, the
General Counsel's Office granted an extension of 20 days to
respond to the Commission's findings and on November 12, 1986,
received the Respondents' reply.

ITI. LEGAL ANALYSIS
1. Factual Basis for Reason to Believe Finding

The Commission determined there was reason to believe that
the Federal Committee and Jerry Crippen, as treasurer, violated
2 U.S.C. § 441b(a) by accepting transfers from the Friends of

Wally Herger for Assembly ("the Assembly Committee®™) which
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contained contributions from corporations and other sources that

appeared to be impermissible in connection with a Federal

election. The Commission's finding was based on allegations in

the complaint that between January 13, 1986, and March 11, 1986,
the Federal Committee accepted eight transfers from the Assembly
Committee, totalling $59,377, and that these transfers were made
from campaign funds containing impermissible contributions under

the Act.

The Commission's determination that the Respondents violated

2 U.S.C. § 441b(a) was predicated upon an analysis of the
Assembly Committee's campaign disclosure reports filed with the
State of California and submitted with the complaint. The
anlaysis assumed that the Assembly Committee maintained a single
campaign depository into which all receipts disclosed in its
state reports were deposited and all disbursments, including the
transfers to the Federal Committee, were made. Using the
accounting theory of last in, first out, the analysis revealed
that at the time of its transfers to the Federal Committee, the
Assembly Committee's cash on hand contained insufficient "clean
funds" i.e., permissible contributions under the Act, and that
impermissible funds of between $11,154 and $15,716 may have been
transferred to the Federal Committee.
2. The Response

The Federal Committee disputes the Commission's finding that

a violation of 2 U.S.C. § 441b(a) occurred. The Federal

Committee asserts that the Commission's determination,
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predicated upon an analysis of the Assembly Committee's state
reports, failed to take into account the fact that the Assembly
Committee had established a segregated account, separate from its
regular account, and that the transfers to the Federal Committee
were made from its segregated account. The response claims that
the state reports upon which the Commission's analysis relied,
accounted for all contributions received without regard to which
account they were deposited in and, thus, do not provide proper
guidance in analyzing this matter.

The response explains that in November, 1984, in
anticipation of the possibility that Mr. Herger might become a
candidate for the United States House of Representatives, the
Assembly Committee made an informal inquiry of the Commission as
to the method of making transfers from the campaign committee of
a state candidate to that candidate's federal principal campaign
committee. The response claims that as a consequence of that
inquiry, the Assembly Committee established a separate account,
known as "Friends of Wally Herger for Assembly-Individual
Account” ("the Individual Account") into which only contributions
which were lawful under the Act were to be deposited.

According to the response, in April, 1985, before any
transfer was made to the Federal Committee, it was discovered
that campaign volunteers, not usually assigned to making
deposits, had made some errors and that some contributions not

permitted under the Act had been deposited into the Individual

Account. The response claims that as a consequence, a person
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more accustomed to handling financial matters was assigned to
review and manage the Indvidual Account. According to the
response, on April 23, 1985, all sums that appeared not to be
lawful under the Act as to the source and amount, or where the
source and/or amount could not be definitively determined, were
transferred from the Individual Account to the regqular account.
The response acknowledges that subsequent to April 23, 1985, a
few isolated contributions that should have been deposited into

the reqular account were inadvertently deposited into the

Individual Account. It appears, however, based on documentation
presented, that sums equal to the amount of impermissible
contributions were transferred to the regular account prior to
the time any transfers were made to the Federal Committee.

The documentation submitted with the response is a computer
analysis of all deposits to and withdrawals from the Individual
Account. The response states that in 1986, when Mr. Herger
became a Federal candidate and Mr. Crippen became treasurer of
the Federal Committee, Mr. Crippen prepared the computer
analysis. The response claims that using the accounting theory
of first in, first out, Mr. Crippen analyzed the source and
amount of each contribution and determined that at no time were
funds transferred from the Individual Account to the Federal
Committee which were not permissible under the Act. The computer
analysis submitted with the response provides the dates and
amounts of all deposits with withdrawals and identifies the

source of funds deposited under column headings reading




L

~

14
h )

8 704019

e O

"Individual,” "Corporate" etc. The response states that the
specific sources and amounts of contributions transferred to the
Federal Committee were reported in the April 15 Quarterly and
Termination report of the Assembly Committee.
2. Analysis

The Federal Committee's response reveals for the first time
the existence of a segregated account into which, for the most
part, only lawful contributions were deposited and from which
transfers were made from the Assembly Committee to the Federal
Committee. Further, the response provides a summary computer
analysis of the source and amounts deposited in the segregated
account and the amounts withdrawn. A review of this material
indicates that at the time transfers were made to the Federal
Committee, the segregated account contained sufficient "clean
funds" i.e., permissible contributions under the Act, with which
to make transfers totalling $59,377 to the Federal Committee.
Based on the analysis of this new information, the Office of the
General Counsel recommends that the Commission find no probable
cause to believe the Federal Committee and Jerry Crippen, as
treasurer, violated 2 U.S.C. § 441b(a).
III. GENERAL COUNSEL'S RECOMMENDATION

1. Find no probable cause to believe the Wally Herger for
Congress Committee and Jerry Crippen, as treasurer, violated
2 U.S.C. § 441b(a).

2. Close the file as it pertains to the Wa

y Herger for
Congress Committee and Jerry Crippen )

s easurer.

AN\ WV T)

Date

Ch es N. Steele

General Counsel



FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

J. Curtis Herge, BEsquire

Herge, Sparks, Christopher & Biondi
2804 Greensboro Drive, Suite 200
McLean, VA 22102

RE: MUR 2178
Friends of Wally Herges for
Assembly and Jerry Crippen,
Treasurer

Dear Mr. Herge:

Based on a complaint filed with the Commission on May 22,
1986, and information supplied by you, the Commission determined
on September 30, 1986, that there was reason to believe that
Friends of Wally Herger for Assembly and Jerry Crippen, as
treasurer, violated 2 U.S.C. § 433(a), § 434, § 441b(a) and
11 C.P.R. § 102.6(a) and 104.12, and instituted an investigation
of this matter.

After considering all the evidence available to the
Commission, the Office of General Counsel is prepared to
recommend that the Commission find no probable cause to believe
that violations of 2 U.S.C. § 441b(a) and 11 C.F.R. § 102.6(a)
occurred. 1In addition, this Office is prepared to recommend that
the Commission find probable cause to believe violations of
2 U.S.C. § 433(a), § 434 and 11 C.F.R. § 104.12 occurred and take
no further action. The Commission may or may not approve the
General Counsel's recommendations.

Submitted for your review is a brief stating the position of
the General Counsel on the legal and factual issues of the case.
Within fifteen days of your receipt of this notice, you may file
with the Secretary of the Commission a brief (10 copies if
possible) stating your clients' position on the issues and
replying to the brief of the General Counsel. Three copies of
such brief should also be forwarded to the Office of General
Counsel, if possible. The General Counsel's brief and any brief
which you submit will be considered by the Commission before
proceeding to a vote of probable cause or no probable cause to
believe a violation has occurred.
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Should you have any questions, please contact Beverly Kramer
the staff member assigned to handle this matter, at (202) 376-

5690.

Charles N, Steele
General Counsel

Enclosure
Brief
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Friends of Wally Herger for MUR 2178
Assembly and Jerry Crippen,

Treasurer

) P

GENERAL COUNSEL'S BRIEF
I. STATEMENT OF THE CASE
On May 22, 1986, Don Gallino filed a complaint with the
Commission alleging, inter alia, that Friends of Wally Herger for
Assembly ("the Assembly Committee”) and Jerry Crippen, as its

treasurer, violated the Federal Election Campaign Act of 1971, as

amended ("the Act").

Acting on the complaint, the Commission determined on
September 30, 1986, that there was reason to believe the Assembly
Committee and Jerry Crippen, as treasurer, violated sections
433(a), 434 and 441b(a) of the Act and Commission Regulations
11 C.F.R. § 102.6(a) and § 104.12.

Notification of the Commission's actions was mailed to the
Respondents on October 7, 1986. At the Respondents' request, the
General Counsel's Office granted an extension of 20 days to
respond to the Commission's findings and on November 12, 1986,
received the Respondents' reply.

II. LEGAL ANALYSIS

A. Violations of 2 U.S.C. § 441b(a) and 11 C.F.R.
§ 102.6(a)

1. Factual Basis for Reason to Believe Finding

The Commission determined there was reason to believe that
the Assembly Committee and Jerry Crippen, as treasurer, violated

2 U.S.C. § 441b(a) and 11 C.F.R. § 102.6(a) by transferring to
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the Wally Herger for Congress Committee ("the Federal Committee™)
campaign funds that included contributions from corporations and
other sources that appeared to be impermissible under the Act.
The Commission's finding was based on allegations in the
complaint that between January 13, 1986, and March 11, 1986, the
Assembly Committee made eight transfers, totalling $59,377, to
the Federal Committee from funds that included impermissible

contributions under the Act.

The Commission's determination that the Respondents violated
2 U.S.C. § 441b(a) and 11 C.F.R. § 102.6(a) was predicated upon
an analysis of the Assembly Committee's campaign disclosure
reports filed with the State of California and submitted with the
complaint. The analysis assumed that the Assembly Committee
maintained a single campaign depository into which all receipts
disclosed in its state reports were deposited and all
disbursements, including the transfers to the Federal Committee,
were made. Using the accounting theory of last in, first out,
the analysis revealed that at the time of its transfers to the
Federal Committee, the Assembly Committee's cash on hand
contained insufficient "clean funds" i.e., permissible
contributions under the Act, and that impermissible funds of
between $11,154 and $15,716 may have been transferred to the
Federal Committee.

Further, the Commission determined there was reason to

believe that the Assembly Committee and Jerry Crippen, as




treasurer, violated 2 U.S.C. § 441b(a) by accepting contributions
from California Financial Services Corporation, Beneficial
Management Corporation, 20th Century Insurance Co., Western
United Dairymen, California Grocers Association PAC, Mobilehome
Parks PAC, California Pharmacists PAC, California Chiropractic
PAC, California Hospitals PAC, AG Council of California PAC and
California Medical Association PAC. This determination was based

on an analysis of the Assembly committee's state reports. The

state reports revealed that the Assembly Committee accepted
contributions totalling $5,500 from these corporations and state
political committees after the date on which it became a
political committee under the Act.
2. The Assembly Committee's Response

The Assembly Committee disputes the Commission's findings
that violations of 2 U,S.C. § 441b(a) and 11 C.F.R. § 102.6(a)
occurred. The Assembly Committee asserts that the Commission's
determinations, predicated upon an analysis of its state reports,
failed to take into account the fact that the Assembly Committee
had established a segregated account, separate from its regular
account, and that the transfers to the Federal Committee were
made from its segregated account. The response claims that the
state reports upon which the Commission's analysis relied,
accounted for all contributions received without regard to which
account they were deposited in and, thus, do not provide proper

guidance in analyzing this matter.
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The response explains that in November, 1984, in
anticipation of the possibility that Mr. Herger might become a
candidate for the United States House of Representatives, the
Assembly Committee made an informal inquiry of the Commission as
to the method of making transfers from the campaign committee of a
state candidate to that candidate's federal principal campaign

committee. The response claims that as a consequence of that

inquiry, the Assembly Committee established a separate account,
known as "Friends of Wally Herger for Assembly-Individual Account”
("the Individual Account®") into which only contributions which
were lawful under the Act were to be deposited.

According to the response, in April, 1985, before any
transfer was made to the Federal Committee, it was discovered
that campaign volunteers, not usually assigned to making
deposits, had made some errors and that some contributions not
permitted under the Act had been deposited into the Individual
Account. The response claims that as a consequence, a person more
accustomed to handling financial matters was assigned to review
and manage the Individual Account. According to the response, on
April 23, 1985, all sums that appeared not to be lawful under the
Act as to the source and amount, or where the source and/or amount
could not be definitively determined, were transferred from the
Individual Account to the regular account. The response
acknowledges that subsequent to April 23, 1985, a few isolated

contributions that should have been deposited into the regqular
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account were inadvertently deposited into the Individual Account,
It appears, however, based on documentation presented, that sums
equal to the amount of impermissible contributions were
transferred to the regular account prior to the time any transfers
were made to the Federal Committee.

The documentation submitted with the response is a computer
analysis of all deposits to and withdrawals from the Individual
Account. The response states that in 1986, when Mr. Herger became
a Pederal candidate and Mr. Crippen became treasurer of the
Federal Committee, Mr. Crippen prepared the computer analysis.
The response claims that using the accounting theory of first in,
first out, Mr. Crippen analyzed the source and amount of each
contribution and determined that at no time were funds
transferred from the Individual Account to the Federal Committee
which were not permissible under the Act. The computer analysis
submitted with the response provides the dates and amounts of all
deposits and withdrawals and identifies the source of funds
deposited under column headings reading "Individual," "Corporate"
etc. The response states that the specific sources and amounts
of contributions transferred to the Federal Committee were
reported in the April 15 Quarterly and Termination report of the
Assembly Committee.

The Assembly Committee's response also disputes the

Commission's allegation that it received contributions from four

corporations and seven state political committees subsequent to




becoming a political committee under the Act. The response
claims that the subject contributions were deposited into the
Assembly Committee's regular account and not its Individual
Account and that no impermissible contributions were deposited
into the Individual Account during the period in which it was a
federal political committee under the Act. The computer analysis
submitted with the response appears to substantiate the Assembly
Committee's claims in that it reflects that the only deposits made
subsequent to January 13, 1986 were composed of individual
contributions and interest payments.
3. Analysis

The Assembly Committee's response reveals for the first time
the existence of a segregated account into which, for the most
part, only lawful contributions were deposited and from which
transfers were made to the Federal Committee. Further, the
response provides a summary computer analysis of the source and

amounts deposited in the segregated account and the amounts

withdrawn. A review of this material indicates that at the time
transfers were made to the Federal Committee, the segregated
account contained sufficient "clean funds" i.e., permissible
contributions under the Act, with which to make transfers
totalling $59,377 to the Federal Committee. Based on the

analysis of this new information, the Office of the General

Counsel recommends that the Commission find no probable cause to

believe the Assembly Committee and Jerry Crippen, as treasurer,




violated 2 U.S.C. § 441b(a) and 11 C.F.R. § 102.6(a) with regarad
to transfers made by the Assembly Committee to the Federal
Committee.

Additionally, the Assembly Committee's response reveals for
the first time that contributions received from four corporations
and seven state political committees were deposited into the
Assembly Committee’'s regular account and not its segregated

account from which transfers were made to the Federal Committee.

In view of this new information, this Office recommends that the
Commission find no probable cause to believe the Assembly
Committee and Jerry Crippen, as treasurer, violated 2 U.S.C.
§ 441b(a).

B. Violations of 2 U.S.C. § 434 and 11 C.P.R. § 104.12

1. Pactual Basis for Reason to Believe Pinding

The Commission determined that the Assembly Committee
violated 2 U.S.C. § 434 and 11 C.F.R. § 104.12 by failing to
disclose fully and accurately the sources of its cash on hand at
the time of registration and by failing to disclose all receipts
and disbursements from the date it became a political committee
under the Act. This determination rested upon three major
assumptions: 1) that the Assembly Committee became a political
committee subject to the registration and reporting requirements
of the Act on January 13, 1986, the date it transfered funds in
excess of $1,000 to the Federal Committee, 2) that the Assembly
Committee maintained a single campaign depository into which all

receipts were deposited and from which all disbursements were

made; and 3) that the Assembly Committee's state reports




contained accurate and complete information concerning the
deposits and disbursements made from the single account. Based
on these initial premises, an analysis of the Assembly
Committee's state and Federal Reports indicated that it had
understated the amount of its cash on hand at the time of
registration by at least $7,000 and that it had failed to
identify contributions received from corporations, state

political committee's and trade associations. The analysis also

indicated that the Assembly Committee had failed to disclose all
non-federal activity from the date it became a political
committee under the Act, including $7,250 in contributions, other
receipts of $14,060 and $11,129 in expenditures.
2. Assembly Committee's Response

The Assembly Committee's response does not specifically
address the Commission's finding regarding violations of 2 U.S.C.
§ 434 and 11 C.F.R. § 104.12. However, as discussed infra, the
Assembly Committee's response has revealed that its state reports
do not provide accurate guidance for analysis of this matter as
the reports disclose the combined activity of the Committee's
regular account as well as its segregated account from which
transfers were made to the Federal Committee. For proper
guidance, the Assembly Committee submits a summary computer
analysis of all transactions occurring solely with regard to its

segregated account.




3. Analysis

Pursuant to 2 U.S.C. § 434 and Commission Regulation
11 C.F.R. § 104.12, political committees which have cash on hand
at the time of registration are required to disclose in their
first report the source of such funds. The cash on hand balance
is assumed to be composed of those contributions most recently
received.

A review of the Assembly Committee's computer summary of
transactions occurring with regard to its Individual Account
reveals a cash on hand balance of $55,856.88 at the time of
registration. According to the computer summary, this cash on
hand was composed of individual contributions totalling
$51,906.25 and corporate contributions totalling $3,950.63. A
sum equal to the amount of corporate contributions included in
its cash on hand was subsequently transferred to the Assembly
Committee's regular account, according to the computer summary.

The Assembly Committee's first report filed with the
Commission fails to disclose the corporate contributions included
in its cash on hand at the time of registration. Moreover, the
report fails to disclose a transfer of an amount equal to these
corporate contributions from the Individual Account to the
regular account. Accordingly, this Office recommends that the
Commission find probable cause to believe the Assembly Committee

violated the reporting requirements of 2 U.S.C. § 434 and




11 C.P.R. § 104.12. The Office of the General Counsel further

recommends, however, that the Commission take no further action
in view of the fact that the aAssembly committee has terminated
and for the reason that it appears the Committee may have
misunderstood the reporting provisions as requiring only the
disclosure of the source and amount of contributions composing
its transfers to the FPederal Committee. The Committee's first

report discloses a cash on hand balance equal to the amount of

funds transferred to the Federal Committee and provides an
itemization of the individual contributions that composed the
transfers.

C. violation of 2 U.S.C. § 433(a)

1. Pactual Basis for Reason to Believe Finding
The Commission determined there was reason to believe that
the Assembly Committee violated 2 U.S.C. § 433(a) by failing to
register in a timely manner. This determination was based on

allegations in the complaint that the Assembly Committee became a

87 040455 294§

political committee under the Act on January 13, 1986, resulting
from its transfer of more than $1,000 to the Federal Committee,
but that the Assembly Committee failed to register until May 30,
1986--137 days after it became a political committee under the
Act.
2. Assembly Committee's Response
The Respondents assert that they exercised best efforts to

determine the specific procedure to be followed in making
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transfers from the campaign committee of a state candidate to
that candidate's federal campaign committee, but that they did
not become aware of the need to file a separate Statement of
Organization until May, 1986.

3. Analysis

A review of the public record substantiates the Assembly
Committee's claim of having utilized best efforts to comply with
the Act's disclosure requirements. Specifically, the public
record reveals that although the Assembly Committee did not file
its statement of organization until May, 1986, it nevertheless

timely filed its 1986 April Quarterly Report disclosing transfers

to the Federal Committee. Moreover, the affiliation of the
Assembly Committee to the Federal Committee was timely disclosed
by Wally Herger in an amendment to his statement of candidacy as
well as by the Federal Committee in an amendment to its statement
of organization. PFor the foregoing reasons, this Office
recommends that the Commission find probable cause to believe the
Assembly Committee and Jerry Crippen, as treasurer, violated

2 U.S.C. § 433(a) and take no further action.

III. GENERAL COUNSEL'S RECOMMENDATIONS

1. Find no probable cause to believe PFPriends of Wally

Herger for Assembly and Jerry Crippen, as treasurer,
violated 2 U.S.C. § 441b(a) and 11 C.F.R. § 102.6(a).

2. Find probable cause to believe Friends of Wally Herger
for Assembly and Jerry Crippen, as treasurer, violated
of 2 U.S.C. § 433(a), § 434 and 11 C.P.R. § 104.12 and

take no further action.
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3. Close the file as it pertains to Priends of Wally
Herger for Assembly and Jerry Crippen, as its
treasurer.

LK@L\ \ag?

Date

CharYés N. Stee
General Counsel
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BEFORE THE FEDERAL ELECTION COMMISSION
In the Matter of

Friends of Wally Herger
for Assembly and Jerry
Crippen, Treasurer

Wally Herger for Congress
Committee and Jerry Crippen,
Treasurer

MUR 2178

Ve e s P e N P s

GENERAL COUNSEL'S REPORT

==
The Office of General Counsel is prepared to close the

investigation in this matter based on the assessment of the

information presently available.

@ ‘\r\(.rc\.\ G &)

Date Chaf¥les N. Steele
General Counsel
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RE: MUR 2178

Dear Madam Chairman:

This responds to your letter, dated October 7, 1986, in

which you reported that the Federal Election Commission had
determined there is reason to believe that the Wally Herger for
Congress Committee, Friends of Wally Herger for Assembly and
Jerry Crippen, in his capacity as treasurer of those committees,
violated certain sections of the Federal Election Campaign Act of
1971, as amended, and of the regulations promulgated thereunder
by the Federal Election Commission. By letter, dated October 31,
1986, we were granted an extension, until November 12, 1986,
within which to respond to the foregoing determination.

The Federal Election Commission determined there is
reason to believe that Friends of Wally Herger for Assembly and
Mr. Crippen, as its treasurer, violated 2 U.S.C. §441b(a) and 11
C.F.R. 102.6(a) by transferring to the Wally Herger for Congress
Committee campaign funds that included contributions from
corporations and other sources which appear to be impermissible
under the Act. That determination was apparently predicated upon
an analysis of the reports Friends of Wally Herger for Assembly
filed, in accordance with California law, with the Secretary of
State of the State of California. Such an analysis failed to
take into account the fact that Friends of Wally Herger for
Assembly established a segregated account, separate from its
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November 12, 1986
Page 2

regular account, and that the transfers to the Wally Herger for
Congress Committee were made from that segregated account.
Therefore, the reports filed with the State of California by
Friends of Wally Herger for Assembly, which accounted for all
contributions received, do not provide guidance in analyzing this
matter.

Counsel is advised that, in November, 1984, in
anticipation of the possibility that Mr. Herger might become a
candidate for the United States House of Representatives, the
then treasurer of Friends of Wally Herger for Assembly (not Mr.
Crippen) made informal inquiry of the Federal Election Commission
as to the method of making transfers from the campaign committee
of a state candidate to that candidate's federal principal
campaign committee. As a consequence of that inquiry, Friends of
Wally Herger for Assembly established a separate segregated
account, known as "Friends of Wally Herger for Assembly -
Individual Account" (hereinafter "the Individual Account"). Only
contributions received by Friends of Wally Herger for Assembly
which were lawful as to source and amount under the Federal
Election Campaign Act were to be deposited into the Individual
Account. It was believed that such a procedure, the
establishment of a segregated account, was proper pursuant to 1l
C.F.R. 102.5(a)(1)(1i).

On November 5, 1984, Friends of Wally Herger for
Assembly deposited $19,577.76 into the Individual Account, that
being the aggregate of the then fund balance on hand which had
been determined to be lawful under the Act. Thereafter, only
contributions received by Friends of Wally Herger for Assembly
thought to be lawful under the Act were to be deposited into the
Individual Account.

In April, 1985, before any transfer was made to the
Wally Herger for Congress Committee, it was discovered that some
errors had been made and that some contributions not permitted
under the Act had been deposited in the Individual Account.
Those errors had been made by campaign volunteers not usually
assigned to making deposits. As a consequence, a person more
accustomed to handling financial matters was assigned to review
and manage the Individual Account. On April 23, 1985, all sums
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which appeared not to be lawful under the Act as to source and
amount, or where the source and/or amount could not be
definitively determined, were transferred from the Individual
Account to the regular account of Friends of Wally Herger for
Assembly. Even subsequent to that date, however, a few isolated
contributions were inadvertantly deposited into that account that
should have been deposited into the regular account.

In 1986, when Mr. Herger became a Federal candidate and
when Mr. Crippen became treasurer of the subject committees, Mr.
Crippen undertook to prepare a computer analysis of all the
deposits to the Individual Account. Counsel is advised that,
using the accounting theory of first in, first out, Mr. Crippen
analyzed the source and amount of each contribution and
determined that, at no time, were funds transferred to the Wally
Herger for Congress Committee from the Individual Account which
were not permissible under the Act. A copy of Mr. Crippen's
summary computer analysis is enclosed. (The column heading on
the analysis, "co-mingled", represents funds which could not be
specifically identified as to source and amount and which were
transferred out on April 23, 1985. The other column headings are
self-explanatory.) The specific sources and amounts of the
contributions transferred from the Individual Account to the
Wally Herger for Congress Committee were reported in the April 15
Quarterly and Termination Report filed by Friends of Wally Herger
for Assembly - Individual Account, dated April 14, 1986.

The Federal Election Commission also determined there
is reason to believe that the Wally Herger for Congress Committee
and Mr. Crippen, as its treasurer, violated 2 U.S.C. §441lb(a) by
accepting transfers from Friends of Wally Herger for Assembly
which contained contributions from corporations and other sources
that appear to be impermissible under the Act. Based upon the
foregoing presentation and analysis, the Wally Herger for
Congress Committee did not accept transfers from the Individual
Account which were impermissible under the Act.

Further, the Federal Election Commission determined
there is reason to believe that Friends of Wally Herger for
Assembly and Mr. Crippen, as its treasurer, violated 2 U.S.C.
§441b(a) by accepting contributions from California Financial
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Services Association, Beneficial Management Corporation, 20th
Century Insurance Co., Western United Dairymen, California
Grocers Association PAC, California Pharmacists PAC, California
Chiropractic PAC, Mobilehomes Parks PAC, California Hospitals
PAC, AG Council of California PAC and California Medical
Association PAC. Counsel is advised that those contributions
were deposited in the regular account of Friends of Wally Herger
for Assembly and not in the Individual Account. Based upon Mr.
Crippen's computer analysis, no impermissible contributions were
deposited into the Individual Account during the period it was a
federal committee, e.g. January 13, 1986 through March 31, 1986.

Finally, the Federal Election Commission determined
there is reason to believe that Friends of Wally Herger for
Assembly and Mr. Crippen, as its treasurer, violated 2 U.S.C.
§443(a) by failing to register in a timely manner. Mr. Crippen
exercised his best efforts to determine the specific procedure to
be followed in making these transfers. As stated in his
affidavit earlier submitted in this matter, he was aware of the
relevant advisory opinions and the procedures outlined in the
Federal Election Commission Record. Mr. Crippen used his best
efforts to follow those procedures. He did not become aware of
the need to file a separate Statement of Organization on behalf
of Friends of Wally Herger for Assembly until May, 1986. When he
did learn of that requirement, he immediately filed the
Statement.

Based upon the foregoing, it is submitted that Mr.
Crippen utilized his best and good faith efforts in complying
with the provisions of the Act and that no further action should
be taken against him or the respondent committees. If any
additional information is reyuired in order to conclude this
matter, however, we would be pleased to be of assistance.

Since)yely,

:sbl

Enclosure




HERGER CAMPAIGN TRANSFERS
FROM SEGREGATED ACCOUNT

DATE DEPOSIT  WITHDRAM TOTAL  INDIVIDUAL CORPORATE INDIVIDUAL CO-MINGLED

(= $1000 > $1000
ORIGINAL TRANS TO SEG ACCOUNT 0S-Nav-84 19,577.76 19,577.76
05-Nov-84  1,060.00 © 1,060.00  1,060.00
05-Nov-84 (6,352.56)  (6,352.56) (6,352.56)
BALANCE 05-Nov-84 14,285.20  1,060.00 0.00 0.00 13,225.20
INTEREST 05-Nov-84 540.87 540.87 40.13 0.00 0.00 500.74
06-Nov-B4 560. 00 560. 00 560,00
06-Nov-64 (3,911.00)  (3,911.00) (3,911.00)
07-Nov-84 10.00 10.00 10.00
08-Nov-84 275.00 275.00 275.00
08-Nov-84 (252.00)  (252.00) (252.00)
BALANCE 11,508.07  1,945.13 # 0.00 # 0.00 + 9,562.94
19-Nov-84 25.00 25.00 25.00
28-Nov-64 171.00 171.00 71.00 100.00
12-Dec-84 500.00 500. 00 500. 00
) 12-Dec-84 (9.00) (9.00) 19.00)
BALANCE 12-Dec-64 12,195.07 2,541.13 &  100.00 # 0.00 ¢ 9,553.94
I INTEREST 12-Dec-84 407.24 407.24 84.86 .U 0.00 319.04
o ADJUSTMENT 12-Dec-684 10.30) (0.30)- 0.30)
18-Dec-84 (154.90)  (154.90) (154.90)
- 02-Jan-85 250.00 250.00 250.00
02-Jan-85 100.00 100.00 100.00
n 02-Jan-85 (648.50)  (648.50) (648.50)
BALANCE 02-Jan—85 12,148.61 2,725.99 %+ IB.34 + 0.00 + 9,069.28
- INTEREST 02-Jan-85 100. 41 100.41 2.53 2.92 0.00 74.96
o 28-Jan-85 (2,685.21) (2,685.21) (2,685.21)
31-Jan-85 765.00 765.00 765.00
< 08-Feb-85 (305.78)  (305.78) (305.78)
20-Feb-85  9,206.52 9,206.52  9,206.52
{ang 25-Feb-85 200,00 200,00 200.00
25-Feb-85 (12.01) (12.01) (12.01)
PN paLaNce 25-Feb-85 19,437.54 12,155.04 # 356,26 ¢ 0,00 % 6,926.24
- INTEREST 25-Feb-B5 B1.14 B1.14 50.74 1.49 0.00 28.91
25-Feb-85 (115.00)  (115.00) (115.00)
01-Mar-85 335.72 335.72 35.72
01-Mar-85  1,150.00 1,150.00 50.00  1,100.00
06-Har-85 (1,473.87) (1,473.87) (1,473.87)
08-Mar-85 800.00 800.00 B0, O
(8-Mar-85 {10.00) (10.00) (10,00
EBALANCE 08-Mar-85 20,205.53  12,591.50 ¢ 1,457,75 ¢ 0.00  6,156.78
INTEREST 08-Har-85 59.93 . 59.93 .35 0 AR 0.00 18.26
11-Mar-85 (26.15) (26.15) (26.15)
13-Mar-85 700.00 700.00 700.00
21-Mar-85 (746.29)  (746.29) (746.29)
O1-fer-85  1,151.00 1,151.00 900. 00 251.00
09-fpr-85  1,565.00 1,565.00  1,240.00 325.00
16-Apr-83 (180.85)  (180.85) (180.85)
23-fer-85  2,131.00 2,131.00  2,032.00 99.00
BALANCE 23-Apr-89 24,859.17  17,500.85 # 2,038.07 ¢ 0.00 + 5,320.25

0.00
CORFORATE ACCT TRAMSFER 22-Apr-85 (22,926.02) (22,926.02) (15,967.70) (2,018.07) (5,320.29)

1=




9 7 o

5

)

040

] 7

IMTEREST

INTEREST

INTEREST

INTEREST

BALANCE
INTEREST

RETURNED CHECK

RETURNED CHECK

RETURNED CHECK

BALANCE

INTEREST

CONGRESSIONAL CAMFAIGN TRANS
COMGRESSIONAL CARMPAIGN TRANS

DATE

DEPOSIT

fpr-85 -

23-Rpr-85
23-fpr-85
23-fpr-85
30-Apr-85
30-fpr-85
10-May-89
10-#ay-85
10-May-85
17-May-89
01-Jul-85
01-Jul-89
01-Jul-89
12-Jul-85
12-Jul -89
19-Jul-85
30-Jul-85
07-Aug-85
12-Aug-85
12-fug-85
12-fug-83
16-5ep-85
23-Sep-83
24-Sep-85
25-Sep-89
25-Sep-89
25-Sep-85
11-0ct-85
11-0ct-85
29-0ct-83
29-0ct-85
11-0ct-85
04-Mov-85
04-Nov-85
04-Nov-85
26-Nov-85
04-Dec-85
12-Dec-85
11-Dec-85
29-Dec-85
29-Dec-85
29-Dec-65
31-Dec-83
03-Jan-86
03-Jan-86
03-Jan-86
03-Jan-86
03-Jan-86
¢i-Jan-86
13-Jan-Bb
24-Jan-85

93.58

121.02
1,589.00
1,025.00
1,617.00
1,799.00
1,597.13

111.04
1,437.2
1,045.00
1,099.00
1,085.00
1,295.00

465.00

122.02
4,548.00
807.00
702.00
1,386.00

85.89

107.42
1,926.00

2,380.00
800. 00
781.00

4,323.50
12,817.00
2,823.00
1,235.00
2,122.00

157.05
1,992.00
3,789.30

210.77

HERGER CAMPAIGN TRANSFERS
FROM SEGREGATED ACCOUNT

WITHDRAW TOTAL
(= $1000
(23.25) (23.25) (23.25)
1,909.90  1,909.90 ¢
93.58 93.58
(7.50) (7.50) (7.50)
1,995.98  1,995.98 ¢
121.02 121.02
1,589.00  1,489.00
1,025.00 1,025.00
1,617.00  1,617.00
1,799.00  1,799.00
1,597.13 897.13
9,744.13  B,944.13 &
111.04 101.92
1,437.26  1,437.26
1,045.00 945.00
1,099.00  1,099.00
1,085.00  1,060.00
1,295.00 945.00
445.00 440.00
16,281.43 14,972.31 +
122.02 112.21
4,548.00  4,548.00
807.00 807.00
702,00 702,00
1,388.00  1,388.00
23,848.45 22,529.52 +
85.89 81.14
23,934.34 22,610,846 #
107.42 101.48
1,526.00  1,526.00
0.00
2,380.00  2,380.00
800.00 800,00
781.00 781.00
4,323.%  3,973.5¢
12,817.00  9,734.00
2,823.00  2,698.00
1,235.00  1,235.00
2,122.00  2,07Z.00
(3,000,000 (3,000,00)
49,84%.26  47,911.64 #
157.05 150.95
1,992.00
3,789.30  3,789.30
(26.50) (26.50) (26.50)
(100, 00) (100,00} (100.00)
(19.00) (15,00 (15, 00)
55,686.11 91,710,379 +
210.77 195.86

INDIVIDUAL  CORPORATE INDIVIDUAL CO-MINGLED

{19,066.99) (15,060,991 (15,066.99)
{2,703.00)

(2,703.00)

{2,703.00)

> $1000
0.00 # 0.00 # (0. 00}
0.00 0.00 0,00
0.00 # 0.00 ¢ (0.00)
0.00 0.00 0.00
100.00
700.00
800, 00 ¢ 0.00 ¢ (0.00)
9.12 0.00 0.00
100.00
25.00
350.00
25.00
1,309.12 ¢ 0.00 ¢ (0.00)
9.81 0.00 0.00
1,218.93 # 0.00 # (0.00)
4,75 0,00 0.00
1,323,468 # 0.00 * (0.00)
9.94 0. 00 0.00
350,00
3,083.00
125,00
50.00
(3,000, 00)
1,937.62 0.00 » [(VRuIY
6. 10 .00 0.00
1,992, 00
3,935,770 ¢ 0.00 # (0.00)
14.91 0,00 0.o0




HERGER CAMPAIGN TRANSFERS
FROM SEGREGATED ACCOUNT

DEPOSIT  WITHORAW  TOTAL  INDIVIDUAL CORPORATE INDIVIDUAL CO-MINGLED
(= $1000 ) $1000
CONGRESSIONAL CAMPAIGN TRANS fie (4,000,000  (4,000.00) (4,000.00)
CONGRESSIONAL CAMPAIGN TRANS (400.00)  (400.00)  (400.00)
CONGRESSIONAL CAMPAIGN TRANS (234,000 (234.000  (234.00)
CONGRESSIONAL CAMPAIGN TRANS (3,568.13) (3,568.13) (3,568.13)
(41.66) (41,66 (41,66)
CONGRESSIONAL CAMPAIGN TRANS 60,000 (60.00)  (40.00)
CONGRESSIONAL CAMPAIGN TRANS (4,000.00)  (4,000.00) (4,000.00)
BALANCE 25,783.10  21,874.13 # 3,908.97 #
INTEREST 309.02 09.02  262.17 46.85
(49.000  (49.00) (49.00)
185.00 185.00  185.00
(10,000 (10.00) (10.00)
BALANCE 2,218.12 22,321.30 + 3,896.82 #
INTEREST 188. 14 188.14  160.18 21.96
CORPORATE ACCT TRANS (6,448.43)  (6,448.43) (2,523.65) (3,924.78)
9,471.14 9,471.14  9,471.14
COMNGRESSTONAL CAMPAIGN TRAMS (751.000 (751,000  (751.00)
(26,99 (26.99) (26,99
BALANCE 78,650.98 28,650.98 ¢+ (0.00)%
CONGRESSIONAL CAMPAIGN TRANS (28,549.98) (28,549.98) (28,549.98)
BALANCE 101.00 101,00 #  (0.000%
0.00
0.00
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FED.ERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463 October 31, 9186

J. Curtis Herge, Esaquire
Herge, Sparks, Christopher & Biondi
8201 Greensboro Drive

Suite 200
McLean, VA 22102

Re: MUR 2178

Wally Herger for Congress

Friends of Wally Herger
for Assembly

Jerry Crippen, Treasurer

Dear Mr. Herge:

This is in reference to your letter dated October 15, 1986,
requesting an extension of 20 days to respond to the Commission's
notice in connection with its finding of reason to believe your
clients violated the Federal Election Campaign Act of 1971, as
amended. After considering the circumstances presented in your
letter, I have determined to grant you your requested extension.
Accordingly, your response will be due on November 12, 1986.

If you have any guestions, please contact Beverly Kramer,
the staff member assigned to this matter, at (202) 376-5690.

Sincerely,

Charles N, Steele
General Counsel

ey
ys

Lawrence M. Noble
Deputy General Counsel
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HERGE, SPARKS, CHRISTOPHER & Bronof (LT20 Alf: 30
ATTORNEYS AT LAw v 4 R
SUITE 200 ;
8201 GREENSBORO DRIVE
McLEAN, VIRGINIA 22102

J. CURTIS HERGE (703) s48-4700
ROBEAY R, SPARKS, JR.

A. MARK CHRISTOPHER

GEONGE V. BIOND)

OONNA LYNN MILLER

October 15, 1986

Ms. Beverly Kramer

Office of General Counsel
Federal Election Commission
999 K Street, N.W.
Washington, D. C. 20463

RE: MUR 2178
Dear Ms. Kramer:

This is written in reference to the letter from

Chairman Aikens to me, dated October 7, 1986 which I received on
October 9, 1986, advising me that the Federal Election Commission
determined there is reason to believe that Friends of Wally
Herger for Assembly, Wally Herger for Congress and Jerry Crippen,
as treasurer of those committees, may have violated various
provisions of the Federal Election Campaign Act of 1971, as
amended.

I am advised that, because of the press of
responsibilities in the final days of the current campaign, my
clients find it impossible to assemble the necessary information
to enable us to respond prior to October 23, 1986. As a
consequence, we respectfully request that we be granted a twenty
day extension, until November 12, 1986, within which to file our

response.
Sincerﬁx/ yours,

c/(\/’ &

J. Curtis Herge
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Wally Herger for Congress Committee
and Jerry Crippen, Treasurer

- N N P m? e’

Friends of Wally Herger for Assembly MUR 2178
and Jerry Crippen, Treasurer
Candidate Wally Herger
CERTIFICATION

- I, Marjorie W. Emmons, recording secretary for the
o Federal Election Commission executive session of September 30,
o 1986, do hereby certify that the Commission decided by a vote
"\_'

of 5-1 to take the following actions in MUR 2178:
n

1. Find reason to believe that the Friends of
< Wally Herger for Assembly and Jerry Crippen,
o as treasurer, violated 2 U.S.C. § 433(a) by
failing to register in a timely manner.
v
2. Find reason to believe that the Friends of
c Wally Herger for Assembly and Jerry Crippen,
as treasurer, violated 2 U.S.C. § 441b(a)

™~ and 11 C.F.R. § 102.6(a) by transferring to
Poe the Wally Herger for Congress Committee

campaign funds that included contributions
from corporations and other sources which
appear to be impermissible under the Act.

3. Find reason to believe that the Friends of
Wally Herger for Assembly and Jerry Crippen,
as treasurer, violated 2 U.S.C. § 434 and
11 C.F.R. § 104.12 by failing to disclose
fully and accurately the source(s) of its
cash on hand at the time of registration;
and, by failing to disclose all receipts and
disbursements from the date it became a
political committee under the Act.

(continued)




Federal Election Commission
Certification for MUR 2178
September 30, 1986

Find reason to believe that the Friends of
Wally Herger for Assembly and Jerry Crippen,
as treasrurer, violated 2 U.S.C. § 441b(a)
by accepting contributions from the follow-
ing: California Financial Services Associ-
ation, Beneficial Management Corporation,
20th Century Insurance Co., Western United
Dairymen, California Grocers Association
PAC, California Pharmacists PAC, California
Chiropratic PAC, Mobilehome Parks PAC,
California Hospitals PAC, AG Council of
California PAC, and California Medical
Association PAC.

Find reason to believe that the Wally Herger
for Congress Committee and Jerry Crippen, as
treasurer, violated 2 U.S.C. § 441b(a) by
accepting transfers from the Friends of
Wally Herger for Assembly which contained
contributions from corporations and other
sources that appear to be impermissible in
connection with a federal election.

Find no reason to believe that Wally Herger
violated the Act.

Close the file as it pertains to Wally Herger.
Approve and send the letters attached to the
General Counsel's report dated September 17,
1986.
Commissioners Aikens, Harris, Josefiak, McDonald, and
McGarry voted affirmatively for the decision; Commissioner

Elliott dissented.

Attest:

Marjorie W. Emmons
Secretary of the Commission
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463 october 7, 1986

J. Curtis Herge, Esquire

Herge, Sparks, Christopher & Biondi
8201 Greensboro Drive, Suite 200
McLean, VA 22102

RE: MUR 2178
Wally Herger

Dear Mr. Herge:

On May 23, 1986, the Commission notified your client of a
complaint alleging violations of certain sections of the Pederal
Election Campaign Act of 1971, as amended.

The Commission, on September 30, 1986, determined that on
the basis of the information in the complaint, there is no reason
to believe that a violation of any statute within its
jurisdiction has been committed by Wally Herger. Accordingly,
the Commission closed its file in this matter as it pertains to
Mr. Herger. This matter will become a part of the public record
within 30 days after the file has been closed with respect to all
respondents, The Commission reminds you that the confidentiality
provisions of 2 U.S.C. §§ 437g(a) (4) (B) and 437g(a) (12) (A) remain
in effect until the entire matter is closed. The Commission will
notify you when the entire file has been closed.

Sincerely,

Charles N, Steele
General Counsel

mem vy é (M)

By: Lawrence M. Noble
Deputy General Counsel
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463 october 7, 1986

J. Curtis Herge, Esquire

Herge, Sparks, Christopher & Biondi
8201 Greensboro Drive, Suite 200
McLean, VA 22102

RE: MUR 2178

Wally Herger for Congress
Committee and Jerry
Crippen, Treasurer

< Friends of Wally Herger for
Assembly and Jerry Crippen,

= Treasurer

o

Dear Mr. Herge:

The Federal Election Commission notified your clients on
wn May 23, 1986, of a complaint alleging violations of certain
sections of the Federal Election Campaign Act of 1971, as amended
("the Act®), and the Commission's reqgulations. A copy of the
complaint was forwarded to your clients at that time. We
acknowledge receipt of your clients' response to the complaint.

[ )

v
Upon further review of the allegations contained in the

c complaint, the Commission on September 30, 1986, determined there

N is reason to believe:

o

1. the Friends of Wally Herger for
Assembly and Jerry Crippen, as
treasurer, violated 2 U.S.C.

§ 433(a) by failing to register in
a timely manner.

2. the Priends of Wally Herger for
Assembly and Jerry Crippen, as
treasurer, violated 2 U.S.C.

§ 441b(a) and 11 C.F.R. 102.6(a) by
transferring to the Wally Herger
for Congress Committee campaign
funds that included contributions
from corporations and other sources
which appear to be impermissible
under the Act.
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the Friends of Wally Herger for
Assembly and Jerry Crippen, as
treasurer, violated 2 U.S5.C. § 434
and 11 C.F.R. § 104.12 by failing
to disclose fully and accurately
the source(s) of its cash on hand
at the time of registration; and,
by failing to disclose all receipts
and disbursements from the date it
became a political committee under
the Act. '

the Friends of Wally Herger for
Assembly and Jerry Crippen, as
treasurer, violated 2 U.S.C.

§ 441b(a) by accepting
contributions from the following:
California Financial Services
Association, Beneficial Management
Corporation, 20th Century Insurance
Co., Western United Dairymen,
California Grocers Association PAC,
California Pharmacists PAC,
California Chiropractic PAC,
Mobilehome Parks PAC, California
Hospitals PAC, AG Council of
California PAC, California Medical
Association PAC.

the Wally Herger for Congress
Committee and Jerry Crippen, as
treasurer, violated 2 U.S.C.

§ 441b(a) by accepting transfers
from the Friends of Wally Herger
for Assembly which contained
contributions from corporations and
other sources that appear to be
impermissible in connection with a
federal election.

You may submit any factual or legal materials that you
believe are relevant to the Commission's analysis of this matter.
Please file any such response within fifteen days of your receipt
of this notification.

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
§ 111.18(d). Upon receipt of the request, the Office of the
General Counsel will make recommendations to the Commission
either proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
pursued. The Office of the General Counsel may recommend that
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pre-probable cause conciliation not be entered into at this time
so that it may complete its investigation of the matter.

Purther, requests for pre-probable cause conciliation will not be
entertained after briefs on probable cause have been mailed to

the respondents.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. TYn addition, the Office of the General
Counsel is not authorized to give extensions beyond 20 days.

This matter will remain confidential in accordance with
2 U,S.C. § 437g(a) (4) (B) and 437g(a) (12) (A) unless you notify the
Commission in writing that your clients wish the matter to be

made public.

If you have any questions, please contact Beverly Kramer,
the staff member assigned to this matter, at (202) 376-5690.

Sincerely,

an D. Aikens
Chairman

Enclosure
Procedures
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FEDERAL ELECTION COMMISSION

WASHINCTON. D C. 20463

MEMORANDUM TO: CHARLES STEELE, GENERAL COUNSEL A
AN
FROM: MARJORIE W. EMMONS/ CHERYL A. FLEMING ‘r,)(. )

DATE: SEPTEMBER 22, 1986

SUBJECT: OBJECTION TO MUR 2178 - FIRST GENERAL COUNSEL'S
SIGNED SEPTEMBER 17, 1986

The above-named documcnt was‘ci:culated to the

Commission on Thursday, September 18, 1986 at 11:00 A.M.

Objections have been received from the Commissioners

as indicated by the name(s) checked:

Commissicner Aikens

Commissioner Elliott

Commissioner Harris

E T R R ]

Commissioner Josefiak

Commissioner McDonald

Commissioner McGarry

This matter will be placed on the Executive Session

agenda for Tuesday, September 30, 1986.




FEDERAL ELECTION COMMISSION

WASHINCTON. O C. 2C463

MEMORANDUM TO: CHARLES STEELE, GENERAL COUNSEL
FROM: MARJORIE W. EMMONS/ \((\“)Q/
DATE: SEPTEMBER 19, 1986 '

SUBJECT: MUR 2178 - GENERAL COUNSEL'S REPORT
Signed September 17, 1986.

The above-named document was‘circulated to the

Commission on Thursday, September 28, 1986 at 11:00 a.m.

Objections have been received from the Commissioners

as indicated by the name(s) checked:

Commissioner Aikens

Commissioner Elliott

Commissioner Harris

Commissioner Josefiax X

Commissioner McDonald

Commissioner McGarry

This matter will be placed on the Executive Session

agenda for TUESDAY, SEPTEMBER 30, 1986.



FEDERAL ELECTION COMMISSION
WASHINGTON. O C. 20463

MEMORANDUM TO: CHARLES STEELE, GENERAL COUNSEL
FROM: MARJORIE W. EMMONS/ *i‘\\’?/

DATE: SEPTEMBER 19, 1986

SUBJECT: MUR 2178 - GENERAL COUNSEL'S REPORT

DATED SEPTEMBER 17, 1986

The above-named docunont was‘ circulated to the

Commission on THURSDAY, SEPTEMBER 28, 1986 at 11:00 a.m.

Objections have been received from the Commissioners

as indicated by the name(s) checked:

Commissicner Aikens

Commissioner Elliott e
Commissioner Harris X
Commissioner Josefiak X

Commissioner McDonald

Commissioner McGarry

This matter will be placed on the Executive Session

agenda for TUESDAY, SEPTEMBER 30, 1986.
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FEDERAL ELECTION COMMISSION

WASHINCTON. O C. 2C<63

MEMORANDUM TO: CHARLES STEELE, GENERAL COUNSEL
FROM: MARJORIE W. EMMONS/ ‘_({\\\3{/

DATE: SEPTEMBER 19, 1986

SUBJECT: MUR 2178 - GENERAL COUNSEL'S REPORT

SIGNED SEPTEMBER 17, 1986

The above-named document was-circulated to the

Commission on

Objections have been received from the Commissioners

as indicated by the name(s) checked:

Commissicner Aikens

Commissioner Elliott

Commissioner Barris X

Commissioner Josefiak X

Commissioner McDonald

Commissioner McGarry

This matter will be placed on the Executive Session

agenda for TUESDAY, SEPTEMBER 30, 1986.



FEDERAL ELECTION COMMISSION
WASHINGTON, D.C..20463

MEMORANDUM
TO: Office of the Commission Secretary
FROM: Office of General Counsel Ed
DATE: September 17, 1986
— SUBJECT: MUR 2178 - First General Counsel's Rpt.
o
o The attached is submitted as an Agenda document
s for the Commission Meeting of
N Open Session
e Closed Session
cC
<r CIRCULATIONS DISTRIBUTION
Fow 48 Hour Tally Vote x) Compliance [X)
Sensitive x)
™~ Non-Sensitive (] Audit Matters ]
« 24 Hour No Objection [ Litigation [
Sensitive [
Non-Sensitive () Closed MUR Letters I
Information [ Status Sheets [
Sensitive [ ]
Non-Sensitive [ Advisory Opinions 1

Other (see distribution
Other [ below) [




FEDERAL ELECTION COMMISSION
999 B Street, N.W.
Washington, D.C. 20463

FIRST GENERAL COUNSEL'S REPORT

DATE AND TIME OF TRANSMITTAL MUR ¢ 2178
BY OGC TO THE COMMISSION R DATE COMPLAINT RECEIVED

BY OGC 5-22-86

DATE OF NOTIFICATION TO
RESPONDENTS 5-23-86
STAFF MEMBER

Beverly Kramer

COMPLAINANT: pon Gallino

RESPONDENTS : Wally Herger for Congress Committee
and Jerry Crippen, Treasurer
Friends of Wally Herger for Assembly
and Jerry Crippen, Treasurer
Candidate Wally Herger

N
o RELEVANT STATUTE: 2 U.S.C. § 433(a)
2 U.S.C. § 434
o 2 U.S.C. § 441b(a)
11 C.F.R. § 102.6(a)
™ 11 C.F.R. § 104.12
0 INTERNAL REPORTS CHECKED: Public Records
- Advisory Opinion 1982-52
Advisory Opinion 1985-2
(@]
FEDERAL AGENCIES CHECKED: None
v
o SUMMARY OF ALLEGATIONS
~N This matter originates from a complaint filed by Don Gallino
o on May 22, 1986. 1/ The complaint alleges that the Friends of

Wally Herger for Assembly ("the Assembly Committee") transferred

1l/ On June 9, 1986, the Commission received a letter and
additional documents from the complainant pertaining to the
allegations in his complaint filed on May 22, 1986. Copies of
these materials were mailed to the respondents on June 17, 1986.
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to the Wally Herger for Congress Committee ("the Federal
Committee") campaign funds which included contributions from
corporations and other sources which appear to be impermissible
for Federal purposes, in violation of 2 U.S.C. § 441b(a) and

11 C.F.R. § 102.6(a). 2/ 1In addition, the complaint alleges that
the Assembly Committee became a "political committee" under the
Act resulting from its transfer of $1,000 or more to the Federal
Committee, but that the State Committee failed to register as a
political committee, in violation of 2 U.S.C. § 433 and 11 C.F.R.
§ 102.1(d). As basis for these allegations, the complaint relies
on information provided in the State Committee's campaign
disclosure statements filed with the State of California, as well
as the information disclosed by the Assembly Committee and the
Federal Committee in their FEC reports of receipts and
disbursements.

The complaint also identifies candidate Wally Herger as a
respondent in this matter. However, no specific allegations are
made against the candidate in his individual capacity, nor are
any facts presented which would establish a violation of the Act
by candidate Wally Herger.

Notification of the complaint was mailed to the respondents
on May 23, 1986. By letter of June 4, 1986, counsel for the

respondents requested an extension until June 23, 1986 to respond

2/ The complaint alleges a violation of 11 C.F.R. § 102.5(b).
However this provision does not apply to the transfers at issue
since they are transfers between affiliated committees.
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to the allegations in the complaint. The Office of the General
Counsel granted the requested extension and on June 23, 1986
received the respondents' reply to the instant complaint.
Attachment 1 at 1-5.

FACTUAL AND LEGAL ANALYSIS
1 Factual Background

Walter William ("Wally") Herger, Jr. is a candidate for
election in 1986 to the U.S. House of Representatives from
California's second congressional district. On February 6, 1986,
Wally Herger filed his statement of candidacy, designating the
Wally Herger for Congress Committee ("the Federal Committee") as
his principal campaign committee. The Federal Committee filed a
statement of organization on February 11, 1986, listing Jerry
Crippen as its treasurer.

On February 19, 1986, Wally Berger filed an amended
statement of candidacy, designating the Friends of Wally Herger
for Assembly ("the Assembly Committee") as his authorized
committee. Similarly, on February 24, 1986, the Federal
Committee amended its statement of organization to disclose the

Assembly Committee as an affiliated committee. 3/

3/ Apparently due to some confusion regarding the meaning of an
affiliated committee under the Act, the Federal Committee filed
two subseguent amendments, first to remove the Assembly Committee
from its listing of affiliated committees, and, second, to add
the Assembly Committee back to its list of affiliated committees.
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The Assembly Committee was the principal campaign committee
of Wally Herger, who, prior to becoming a candidate for the U.S.
House of Representatives, was seeking election to the Assembly of
the State of California. Jerry Crippen served as treasurer of
the Assembly Committee.

On April 15, 1986, the Assembly Committee filed a combined
April Quarterly and termination report with the Commission
covering the period beginning January 1, 1986 and ending March
31, 1986. In its report, the Assembly Committee disclosed eight
transfers to the Federal Committee totalling $59,377. The
transfers were reported as having been made between the dates of
January 13, 1986 and March 11, 1986. The Assembly Committee
included in its report an itemized listing of contributions
identified as the source of funds transferred to the Federal
Committee. On April 18, 1986, the Federal Committee filed its
first quarterly report for 1986, disclosing its receipt of eight
transfers totalling $59,377 from the Assembly Committee.

On May 30, 1986, the Assembly Committee filed a statement of
organization listing the Federal Committee as an affiliated
committee.

2, Legal Framework

Commission regulations provide that transfers of funds may
be made without limit between "affiliated"” committees. 11 C.F.R.
§ 102.6(a). Included within the definition of affiliated

committees are all those political committees that are

established, financed, maintained or controlled by the same
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person or group of persons. See 2 U.S.C. § 44la(a)(5)s 11 C.F.R.
§ 100.5(qg) (2) and 110.3(a) (1) (i). Moreover, Commission
requlations provide that transfers of funds may be made without
limit between a candidate's previous campaign and his or her
currently registered principal campaign committee or other
authorized committee, as long as none of the funds transferred
contain contributions which would be in violation of the Federal
Election Campaign Act of 1971, as amended ("the Act"). See

11 C.F.R. 110.3(a) (2) (iv).

While transfers of funds may be made between these
committees without limit, such transfers nevertheless apply
toward the threshold for determining whether the Assembly
Committee is a "political committee” as defined at 2 U.S.C.

§ 431(4) (A) and 11 C.F.R, §100.5(a). See 11 C.F.R. § 102.6(a).
Section 431(4) (A) of the Act and Commission regulation 11 C.F.R.
§ 100.5(a) define "political committee" to mean "any committee,
club, association, or other group of persons which receives
contributions aggregating in excess of $1,000 during a calendar
year or which makes expenditures aggregating in excess of $1,000
during a calendar year." Accordingly, if the Assembly Committee
transfers more than $1,000 to the Federal Committee in a given
calendar year, the Assembly Committee would be a political
committee under the Act. The Assembly Committee would be
required to register within 10 days after becoming a political

committee. See 2 U.S.C. § 433(a). Furthermore, the Assembly

Committee would be required to report as a political committee,
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disclosing in its first report the sources of the funds in its
account at the time of registration. See 11 C.F.R. § 104.12,
The cash on hand balance is assumed to be composed of those
contributions most recently received by the Committee. See
11 C.F.R. § 104.12. The Assembly Committee would be required to
itemize such prior contributions to the extent required by the
Act and Commission requlations. See 2 U.S.C. § 434(b); 11 C.F.R,
§ 104.3(a), 104.8(a). The Assembly Committee would be required
to exclude any contributions not permissible under the Act from
those funds being transferred to the Federal Committee. See
2 U.S.C. § 441a, §441b, §441c, and §44le; 11 C,F.R.
§ 102.6(a) (1) (iv); 11 C.F.R. § 104.12; AO 1984-3, 1982-52, and
1985-2. This includes all direct or indirect contributions from
corporations. Finally, on becoming a political committee under
the Act, the Assembly Committee may not accept corporate or other
impermissible contributions. 2 U.S.C. § 44la and § 441b.
3. Failure to Register

The complaint asserts that the Assembly Committee became a
political committee under the Act when, on January 13, 1986, it
transferred $15,066.99 to the Federal Committee. The complaint
alleges that the Assembly Committee failed to register as a
political committee, in violation of 2 U.S.C. § 433.

The Assembly Committee's response to the instant complaint
does not dispute the allegation that it became a political

committee subject to the registration requirements of 2 U.S.C.

§ 433, resulting from its transfer of $15,066.99 to the Federal
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Committee on January 13, 1986. However, in an affidavit

submitted as part of its response, the Assembly Committee's

treasurer, Jerry Crippen, asserts that the Assembly Committee has

registered as an affiliated committee of the Federal Committee.

The Office of the General Counsel has reviewed the public
record to determine whether in fact the Assembly Committee
registered as a political committee in accordance with 2 U.S.C.
§ 433. Our review revealed that the Assembly Committee did
register by filing a statement of organization, but that the
statement of organization was not filed until May 30, 1986--seven
days after the instant complaint was filed and 137 days after the
Assembly Committee became a political committee under the Act.
The Assembly Committee's failure to register within 10 days after
becoming a political committee under the Act, nevertheless
appears to be a violation of 2 U.S.C. § 433(a). Accordingly,
this Office recommends that the Commission find reason to believe
that the Assembly Committee and Jerry Crippen, as treasurer,
violated 2 U.S.C. § 433(a) by failing to register in a timely
manner.
4. Transfer of Impermissible Funds

The complainant also alleges that the Assembly Committee
transferred to the Federal Committee campaign funds that included
contributions from corporations and other sources which appear to
be impermissible, in violation of 2 U.S.C. § 441b(a) and
11 C.F.R. § 102.6(a). The allegation concerns eight transfers
totalling $59,377 that were made between January 13, 1986 and

March 11, 1986. 1If, at the time these transfers were made, the
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facts demonstrate that the Assembly Committee's cash on hand

balance (composed of those contributions most recently received)

contained insufficient "clean" funds, i.e., contributions which
are permissible under the Act, such facts would be gufficient to
make out a possible violation of section 441b(a) of the Act and
Commission requlation 11 C.F.R. §102.6(a).

The General Counsel's Office, with the cooperation and
assistance of the Commission's Audit Division, has reviewed the
state and federal reports of the Assembly Committee to determine
whether the facts necessary to demonstrate a violation of
2 U.S.C. § 441b(a) and 11 C.F.R. § 102.6(a) are presented. The
findings of the Audit Division are presented in a memorandum to
this Office dated August 21, 1986 which is appended to this
report as Attachment 2 at pages 6 through 13. Based on the
information presented in the audit staff's memorandum, we
conclude that the Assembly Committee's transfers to the Federal
Committee included contributions that are impermissible under the
Act. As discussed in the Audit Memorandum, the available
information is inconclusive regarding the amount involved in the
violation. Certain critical assumptions were required to be made
in order to arrive at an initial figure for the amount of cash on
hand at the time of the transfers. The application of the
various assumptions indicates, however, that the range of
impermissible funds involved is between $11,154.00 and
$15,716.00. See Attachments at 9. It is the recommendation of
this Office, therefore, that the Commission find reason to

believe that the Assembly Committee and Jerry Crippen, as




NNy

i

5

"4
Y

040

3 7

O »
=0

treasurer, violated 2 U.S.C. § 441b(a) and 11 C.F.R. § 102.6 (a)
by transferring to the Federal Committee campaign funds that
included contributions from corporations and other sources which
appear to be impermissible. 1In addition, we recommend that the
Commission find reason to believe that the Federal Committee and
Jerry Crippen, as treasurer, violated 2 U.S.C. § 44lb(a) by
accepting contributions from corporations and other sources which
appear to be impermissible in connection with a federal election.

5. Other Issues Raised Based on a Review of the Documentation
Accompanying the Complaint

A review by this Office and the Audit Division of the
materials submitted with the complaint raises other issues that
are not specifically addressed by the complaint. The matters
concern apparent reporting violations by the Assembly Committee
in its combined 1986 April Quarterly and termination report filed
with the Commission, as well as its acceptance of contributions,
subsequent to becoming a political committee under the Act, which
appear to be impermissible under 2 U.S.C. § 441b(a).

a. Reporting Violations

As we show below, a review of the Assembly Committee's
state and federal reports indicates that the Assembly Committee
violated the disclosure requirements set forth in 2 U.S.C. § 434
and Commission Requlation 11 C.F.R. § 104.12 which expressly
states:

Political committees which have cash on hand
at the time of registration shall disclose in
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their first report the source(s) of such
funds... The cash on hand balance is assumed
to be composed of those contributions most
recently received.
Our conclusion that the Assembly Committee violated these

disclosure requirements rests in two important assumptions:

(1) that the Assembly Committee became a political committee,

subject to the registration and reporting requirements of the

Act, on January 13, 1986 (see discussion, infra, at pages 6 and
7): and (2) that the Assembly Committee's campaign disclosure
statements filed with the State of California contain accurate
and complete information. Based on these initial premises,
available information reveals that at the time the Assembly
Committee was required to register as a political committee, its
beginning cash on hand was between $66,898 and $78,460. 4/
This cash on hand balance was composed of contributions from
individuals, corporations, state Pacs and trade associations
which were received no earlier than May 20, 1985.

Contrary to the information disclosed in its state reports,
the Assembly Committee's first report filed with the Commission
discloses a cash on hand balance of only $59,377. The cash on
hand balance is reported as being composed solely of

contributions from individuals. Forty-eight (48) of the

4/ The Assembly Committee's state report for the period 1/1/86
through 3/17/86 lists multiple expenditures for which no dates
are disclosed. The cash on hand figure of $66,898 assumes that
all of the expenditures were made prior to the Assembly
Committee's date of registration, The cash on hand figure of
$78,460 assumes the expenditures were made after the date of
registration.
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contributions, totalling $6,862.00, are reported as received
prior to May 20, 1985. 1In addition, the Assembly Committee's
itemized receipts included 38 entries in which the Assembly
Committee reported the contributor's cumulative contributions to
date instead of the contributions included in its cash on hand at
the time of its transfers -- a difference of $4,360.00. One
contribution of $129 was reported twice. Moreover, the Committee
disclosed in its FEC report unitemized contributions which
exceeded the amount of unitemized contributions disclosed in its
state report by $3,131.00. See Attachments at 10.

The Assembly Committee also failed to disclose all non-
federal activity from the date it became a political committee
under the Act. Based on a review of its state reports, this
activity includes $7,250 in contributions, other receipts of
$14,060 and $11,129 in expenditures. See Attachments at 11.

In view of the foregoing, this Office recommends that the
Commission find reason to believe that the Assembly Committee
violated 2 U.S.C. § 434 and 11 C.F.R. § 104.12,

b. Receipt of Impermissible Contributions

The Assembly Committee's state report discloses that
after January 13, 1986, the date it became a political committee
under the Act, the Assembly Committee accepted the following
contributions from four (4) corporations and seven (7) state
political committees which may not have separate segregated

funds:
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Contributor Date Amount

CA Financial Services Assoc. 2-12-86 $250

Beneficial Management Corp. 2-12-86 $250

L

20th Century Ins. Co. 2-12-86 $1,000

Western United Dairymen 2-12-86 $500

CA Grocers Assoc. PAC 2-12-86 $500

CA Pharmacists PAC 2-12-86 $500

CA Chiropratic PAC 2-12-86 $500

Mobilehome Parks PAC 2-12-86 $500

O @ ~ (=] (S 4] > w N [l
.

CA Hospitals PAC 5/ 2~-12-86 $500

AG Council of CA PAC 2-12-86 $500

[ [
- o
. .

CA Medical Assoc. PAC 6/ 3-03-86 $500
Total: $5,500

As to the first four contributors listed above, the
California Secretary of States Office has verified their
corporate status. Thus, the Assembly Committee's acceptance of
contributions from these corporations appears to violate 2 U.S.C.
§ 441b(a).

As to the contributions accepted by the Assembly Committee
from the seven state Pacs listed above, this Office notes that it
is permissible for unregistered political committees to

contribute to federal candidates and committees. State political

5/ The California Hospitals Association has a political
committee which registered with the Commission on July 22, 1985.
The Committee has not filed any reports since its inception.

6/ The California Medical Association has a political committee
which is registered with the Commission. The Committee's 1986
April Quarterly report does not disclose a contribution to the
Assembly Committee. Thus, it appears that the contribution may
have been from the state account of the California Medical
Association.
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committees, however, may only make such contributions from a
separate account to which only funds subject to the prohibitions
and limitations of the Act are deposited, or must demonstrate
through a reasonable accounting method that the organization
received sufficient funds subject to the prohibitions and
limitations of the Act to make such contributions. See 11 C.F.R.
§ 102.5(b).

In California, corporate and labor union contributions are

permissible for use in state election campaigns, and there is no
limit on the amount a person may contribute to a state political
committee.

Insofar as the Assembly Committee accepted contributions
from California State Pacs and California law permits these Pacs
to accept corporate and labor union money, this Office recommends
the Commission find that there is reason to believe the Assembly
Committee accepted impermissible contributions in violation of
2 U.S.C. § 441b(a).

6. Alleged Violations by Wally Herger.

As stated, infra, at page 2, the complaint identifies
candidate Wally Herger as a respondent in this matter. However,
no specific allegations are made against the candidate in his
individual capacity, nor are any facts presented which would
establish a violation of the Act by candidate Wally Herger.
Accordingly, this Office recommends that the Commission find no

reason to believe Wally Herger violated the Act.
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RECOMMENDATIONS

Find reason to believe that the Friends of Wally Herger for
Assembly and Jerry Crippen, as treasurer, violated 2 U.S.C.
§ 433(a) by failing to register in a timely manner.

Find reason to believe that the Friends of Wally Herger for
Assembly and Jerry Crippen, as treasurer, violated 2 U.S.C.
§ 441b(a) and 11 C.F.R. § 102.6(a) by transferring to the
Wally Herger for Congress Committee campaign funds that
included contributions from corporations and other sources
which appear to be impermissible under the Act.

Find reason to believe that the Friends of Wally Herger for
Assembly and Jerry Crippen, as treasurer, violated 2 U.S.C.
§ 434 and 11 C.F.R. § 104.12 by failing to disclose fully
and accurately the source(s) of its cash on hand at the time
of registration; and, by failing to disclose all receipts
and disbursements from the date it became a political
committee under the Act.

Find reason to believe that the Friends of Wally Herger for
Assembly and Jerry Crippen, as treasurer, violated 2 U.S.C.
§ 441b(a) by accepting contributions from the following:
California Financial Services Association, Beneficial
Management Corporation, 20th Century Insurance Co., Western
United Dairymen, California Grocers Association PAC,
California Pharmacists PAC, California Chiropratic PAC,
Mobilehome Parks PAC, California Hospitals PAC, AG Council
of California PAC, California Medical Association PAC.

Find reason to believe that the Wally Herger for Congress
Committee and Jerry Crippen, as treasurer, violated 2 U.S.C.
§ 441b(a) by accepting transfers from the Friends of Wally
Herger for Assembly which contained contributions from
corporations and other sources that appear to be
impermissible in connection with a federal election.

Find no reason to believe that Wally Herger violated the
Act.

Close the file as it pertains to Wally Herger.
Approve and send the attached letters.

Charles N. Steele
General Counsel

Da te%éj/g K @ZW

Deputy General Counsel

Attachments

1.

2.
3.

Response to complaint
Audit Memorandum
Proposed letters
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Lawrence M. Noble, Esq. o I
Deputy General Counsel :: et

Federal Election Commission
Washington, D. C. 20463

RE: MUR 2178

Dear Mr. Noble:

This is written in furtherance of my letter to Mr.
Gross, dated June 4, 1986, which was directed to your attention,
in which I noticed my appearance as counsel on behalf of the
respondents in the above-captioned matter and in which I
requested an extension until June 23, 1986, within which to
respond.

sy 0 0N o

We submit to you herewith the affidavit of Jerome B.
Crippen, also known as Jerry Crippen, the treasurer of Friends of
Wally Herger for Assembly and the treasurer of Wally Herger for
Congress Committee. In his affidavit, Mr. Crippen has described
the procedures used in identifying and reporting the sources and
amounts of the funds transferred from Friends of Wally Herger for
Assembly to Wally Herger for Congress Committee. It is evident
that the actions taken were consistent with the requirements set
forth by the Commission in Advisory Opinion 1982-52, Advisory
Opinion 1985-2 and Volume 12, Number 1 of the Record. Therefore,
the Commission has no reasonable basis to proceed in this matter
and the file should be closed.

R7 049055

Do not hesitate to telephone me if you have any
questions, or if you should like any additional information, in
evaluating this matter.

:sbl

Enclosure
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BEFORE THE PFEDERAL ELECTION COMMISSION

In the Matter of:

WALLY HERGER FOR CONGRESS

COMMITTEE,
MUR 2178

FRIENDS OF WALLY HERGER
FOR ASSEMBLY and

JERRY CRIPPEN, as treasurer,

vavvvwvvwv

Respondents.

AFFIDAVIT OF JEROME B. CRIPPEN
STATE OF CALIFORNIA )
) :88
COUNTY OF )
OME B. CRIPPEN, also known as Jerry Crippen, being

duly sworn, deposes and says:

l. That he is the treasurer of the Wally Herger for
Congress Committee, the principal campaign committee of Walter
William ("Wally") Herger, Jr., a candidate for election to the
United States House of Representatives from the State of
California. (The Wally Herger for Congress Committee being
hereinafter referred to as the "Federal Committee.")

2. That he is the treasurer of Friends of Wally Herger
for Assembly, the principal campaign committee of Walter William
("Wally") Herger, Jr., who was a candidate for election to the
Assembly of the State of California. (Friends of Wally Herger

for Assembly being hereinafter referred to as the "State




Committee.")
3. Upon information and belief, the State Committee

and the Federal Committee, being campaign committees established
by and for the benefit of the same individual, are deemed to be
affiliated under the Federal Election Campaign Act of 1971, as

amended. 2 U.S.C. §44la(a)(5); 11 CFR §§100.5(g)(2),

4. Upon information and belief, there is no limit

under the Federal Election Campaign Act of 1971, as amended, as
to the amount of funds which may be transferred from the State

Committee to the Federal Committee. 11 CFR §102.6(a); Advisory
Opinion 1982-52.

5. That, during the period from January 13, 1986
through March 11, 1986, the State Committee transferred a total
of $59,377.00 to the Federal Committee.

6. That, in identifying the funds to be transferred
from the State Committee to the Federal Committee, the State
Committee examined its records concerning the donations most
recently received in order to determine whether any of the
donations came from prohibited sources or exceeded contribution
limitations. Procedural guidance for this examination was found
in Advisory Opinion 1982-52 and Advisory Opinion 1985-2. See,

also, Federal Election Commission, Record, Vol. 12, Number 1,

pages 8-10.

3
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7. That the sources and amounts of funds identified
for transfer from the State Committee to the Federal Committee
and which were transferred from the State Committee to the
Federal Committee were described in full in the Schedule A for
Line 11 of the Report of Receipts and Disbursements of Friends of
Wally Herger for Assembly, covering the period January 1, 1986
through March 31, 1986, being the State Committee's April 15
Quarterly Report and Termination Report, which was filed on or
about April 14, 1986. Said Report accounted for and identified
donations to the State Committee which aggregated $59,377.00 and
reported the transfer of $59,377.00 from the State Committee to
the Federal Committee. See, Schedule B for line 20.

8. That the receipt of the transfer of $59,377.00 from
the State Committee to the Federal Committee was reported on
Schedule A for line 12 of the Report of Receipts and
Disbursements of Wally Herger for Congress Committee, covering
the period January 1, 1986 through March 13, 1986, being the
Federal Committee's April 15 Quarterly Report, which was filed on
or about April 14, 1986.

9. That the Federal Committee filed an amended
Statement of Organization, reporting the State Committee as an

affiliated committee.

10. That the State Committee filed a Statement of

Organization, reporting the Federal Committee as an affiliated




committee.

11. That your affiant has used his best efforts to
obtain, maintain and submit the information required by the
Federal Election Campaign Act of 1971, as amended, as described
in Advisory Opinion 1982-52, Advisory Opinion 1985-2 and Volume
12, Number 1 of the Federal Election Commission Record, as they
relate to transfers of funds from a State committee to a Federal
Committee of the same candidate.

IN WITNESS WHEREOF, your affiant has executed this

Affidavit this /Zfl\ day of June,

Lt G - el
ot B
. DELOR .3
this M day of June, 1986. o8 ,.“ Notary Public—Caiifornia
A, 3. YUBA COUNTY

[/
/ My Comm. Exp. Ar. 19. 1990

Sworn to before me, a Notary Public,

NOTARY PUBLIC

My Commission Expires: ¢-/%-/530 .
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FEDERAL ELECTION COMMISSION

WASHINCTON, D C. 20463

August 21, 1986

CHARLES N. STEELE
GENERAL COUNSEL

THROUGH : JOHN C. SURI

STAFF DIREC
PROM: ROBERT J. COSFA %
ASSISTANT STAPF DIRECTOR

AUDIT DIVISION

SUBJECT: MUR 2178 - FRIENDS OF WALLY HERGER FOR ASSEMBLY
WALLY HERGER FOR CONGRESS COMMITTEE

On July 30, 1986, the Audit Division was asked by the Office
of General Counsel to assist in the review of materials submitted
as part of the complaint in the above referenced matter.
Specifically, we were asked to help determine the character of
contributions composing funds from which eight transfers,
totalling $59,377, were made from the Priends of Wally Herger for
Assembly ("the State Committee") to the Wally Herger for Congress
Committee ("the Federal Committee”). In addition, the Audit
staff was asked to help identify errors related to the disclosure
of those contributions on the State Committee's reports which
also appeared on the report filed with the Commission. The
Office of General Counsel provided the Audit staff with copies of
the State Committee's Campaign Disclosure Statements filed with
the State of California, as well as FEC reports (Schedule A for
the period 1/1/86 to 3/31/86) filed by the State Committee.

Given the limited amount of material available (i.e., no
source documentation was provided), the Audit staff was required
to make several assumptions to facilitate this review. These

were the general assumptions made:

1. Information as disclosed on the state disclosure
reports is complete and accurate. This information was
used to conduct the analysis of cash on hand and
disclosure on Federal reports. This is not audited
information.

Qttaihrrund 2.
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MEMORANDUM TO CHARLES N. STEELE
Page 2

No analysis could be conducted on contributions not
itemized on all reports provided to the Audit staff.

For purposes of simplified calculation and
conservatism, unitemized contributions are deemed to be

permissible contributions.

Refunds received were excluded from the determination
of cash on hand at the time of the initial transfer,
under the assumption that funds used to make the
original disbursement for these items were received
prior to the receipt of contributions which compose
cash on hand. In addition, interest income has also
been excluded since it almost certainly was paid on
both permissible and impermissible contributions.

4 Calculations are based on the assumption that the State
Committee became a political committee, as defined at 2
U.S.C. § 431(4) (A), on January 13, 1986, the date of
the State Committee's first transfer ($15,067) to the
Federal Committee. As a result, the State Committee is
required to disclose the contributions which composed
cash on hand as of January 13, 1986, and all subsequent
contributions and expenditures.

Please note that a change in any of the assumptions noted above
would affect the results of this review. 1In all instances
(except where otherwise noted), the approach of maximum benefit
to the State and Federal Committees was used.

1. Cash on Hand Analysis:

The Audit staff reviewed the reports filed by the State
Committee with the State of California to determine cash on hand

and the character of contributions which composed cash on hand on
January 13, 1986.

In attempting to use the State Committee's report for the
period 1/1/86 through 3/17/86, we found that none of the
expenditures disclosed were dated.l/ As a result, this analysis
was conducted based on two different assumptions, as noted below:

1/ Confirmation with the Secretary of State's office in
California verified that the "date"™ an expenditure was made
is not required to be disclosed. However, the Audit staff
noted two expenditures on this report which were disclosed,
with dates, on a supplementary schedule. As a result, the
cash on hand analysis reflects this information regardless
of any assumptions.

7
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MEMORANDUM TO CHARLES N. STEELE
Page 3

Assumption §1: All Expenditures reported on 1/1/86 - 3/17/86
state report, except where noted, were made after the State
Committee became a political committee as defined in the Act.
Result: contributions from 5/20/85 to 12/31/85 are included in
cash on hand at January 13, 1986.

Assumption §2: All expenditures reported on 1/1/86 - 3/17/86
state report, except where noted, were made before the State
Committee became a political committee as defined in the Act.
Result: contributions from 8/20/85 to 12/31/85 are included in
cash on hand at January 13, 1986.

It was further noted that the State Committee's state
reports show no contributions received between January 1 and

January 13, 1986.

Based on the information provided in the State Committee's
reports filed with the State of California, cash on hand as of
January 13 is composed of the following types of contributions?2/:

2/ Please refer to Attachment 1 for definitions of terms used
in this analysis.
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Assumption

1
5720~ k74 20~ 3/
Contributions Contributions

Contributions from
Individuals $31,510.00 $27,118.00

Unitemized 16,713.00(5/19-12/31/85) 16,543.00 (7/1-12/31/85)
Contributions

State Pac's/Trade Assoc. 16,950.00 12,450.00

Apparent Prohibited 8,343.00 6,093.00

Contributions from
Businesses 4,944.00 4,694.00

Estimated Cash
on Hand at
: 1/13/86 $78,460.00 $66,898.00
e s e ——
— As a result, it appears that the total amount of the State Committee's

ansfers to tﬁ; Federal Committee exceeded the amount of permissible
ontributions 4/ included in cash on hand as of January 13, 1986, as noted

below.

N Assumption §1 Assumption §2
Contributions from

Individuals $31,510.00 $27,118.00
fhitemized 16,713.00 16,543.00
@entributions

Permissible

Contr ibutions4/ 48,223.00 43,661.00

dess: Transfers to
Federal Committee (59,377.00) (59,377.00)

Amount of Transfer In
Excess of Permissible
Contributions $11,154.00 $15,716.00

3/ In order to come as close to calculated cash on hand as possible, some
of the contributions dated 5/20/85 (Assumption #l1) and 8/20/85
(Assumption $2) were not included in these calculations. The Audit
staff determined which contributions to eliminate in the manner most
advantageous to the Committee, consistent to the approach utilized
throughout this analysis.

4/ See Attachment 1. These contributions were assumed to be permissible
for purposes of facilitating this review.

C?
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MEMORANDUM TO CHARLES N. STEELE
Page 5

2. Disclosure Analysis

The Audit staff reviewed the FEC report for the period
1/1/86 through 3/31/86 filed by the State Comittee to determine
if the State Committee properly disclosed its contributions once
it became a political committee as defined by the FECA.

All contributions reported on the FEC report were traced
back to the reports filed with the State of California to
determine if the contributions comprising cash on hand on the FEC
Report were disclosed properly, with these results 5/:

Total Contributions Disclosed $59,377.00
Less: Year To Date Errors (38) (4,360.00)
Cash on Hand Errors (48) (6,862.00)
Excess Unitemized
Contributions Reported (3,131.00)
Contributions Reported Twice (1) (129.00)
Interest Income Reported (1,028.00)
Properly Disclosed Contributions $43,867.00

Percentage of Properly
Disclosed Contributions

to Cash on Hand at (1/13/86 -
Assumption #1 6/ 55.9%

5/ See Attachment 2 for definitions of terms used in this
analysis. Item counts in parenthesis, where applicable.

8/ For Assumption #1, this percentage represents $15,510 in
incorrectly disclosed contributions and $19,083 not
disclosed at all.

/0
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MEMORANDUM TO CHARLES N. STEELE
Page 6

The State Committee also failed to disclose all non-federal
activity from the date that it became a political committee.
Based on a review of reports filed with the State of California,
this activity includes $7,250 in contributions, other receipts of
$14,060,7/ and $11,129 in expenditures.8/

In addition to the information requested in your memorandum
of July 30, 1986, the Audit staff was requested to offer an
opinion as to the usefulness of an audit of this Committee.
First, as noted above, much of the information contained in this
memorandum is based on unaudited reports and a series of
assumptions. The assumptions are required since the material at
hand does not contain sufficient detail to make a determination.
If the Committee's records are adequate, an audit would produce a
more accurate and certain result. Second, it appears that the
State Committee has not reported all of their activity since the
date of their registration with the Commission. An audit would
produce the information necessary to verify the needed amended
reports.

The records required to obtain this information would
include bank statements, cancelled checks, contribution records,
invoices, receipted bills, journals, ledgers, as well as any
other records in the Committee's possession which could bear on
the problems addressed above.

As stated earlier, the limited amount of information
available for these analyses necessitated the use of a number of
assumptions. Changes in any of these assumptions may have a
significant affect on the results as presented. If you have any
questions, please contact John Mamone or J<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>