FEDERAL ELECTION COMMISSION

1325 K STREET N.W.
WASHINGTON,D.C. 20463

July 22, 1977

Mr. Richard A. Zimmer
Common Cause

28 W, Statk Street

Roomm 910

Trenton, New Jersey 08605

Re: MUR 200 (76)
MUR 213 (76)

V.
Dear Mr. Zimmer:

This letter is to advise you that the Federal
Election Commission has entered into a conciliation
agreement with the Okonite Company pursuant to 2 U.S.C.
. §437g(a) (5). Enclosed is a copy of the agreement.

This agreement serves as a final disposition of the
~- matter raised by the complaint which you filed.

The Commission appreciates your interest in this

matter.

Sincerely yours,

William €. Qldaker
General Counsel

Enclosure
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Jonn R. oleKay 24, Isguire

Lowenstelin, Sandlier, Brochin,
Kohl and Fisher

744 Broad Street

dewark, Hdew Jersey 07102

RE: MUR 200 (7e6)
AUR 213 (76)

Jear Mr. !lcRay:

Jde have received a check in the amount of five hundred
dollars {5300, from the Okonite Company, in compliance with
the conciliation agreement in the above~referencel matters.
Accoriingly, these matters are now closed.

230 FOour telepnone inguliry of Friday, July 8,
332 2 that, in accordancs with tnhe usual

of Infornation Offica, there will ha no
2as The encire file will,
b=

2 anpreciate

William €. Oldaker
Gen=ral Counsel
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LOWENSTEIN. SANDLER,. BROCHIN, KOHL & FISHER
744 BROAD STREET
=~ e .-
NEwWaRK, N'U. O7Da2 ;
! S
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Attn: Ms. Sherry Swirsky

Federal Clection Commission
1325 X Street, N.W.
Washington, D.C. 20463




ALAN V. LOWENSTEM
RICHARD M SANDLER
MURRY 0. BRQCHIN
BENEDICT M, KO ML

ARNOLD FISHER

JOSEPW LEVOW STEINBERG
MATTHEW P, QOYLAN
BRUCE O &WMEOULSON

R BARRY STIGER
GREGORY B wELLY
DAVIO W MILLS

MELVIN CREENBERG
PETER W EHRL{NBERG
BARDARA BTRO WECKER
ALLAN O TRAPUNSKY
LEwW'S L. PAPEA
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LOWENSTDN.SANDLD{BROCHWLKOHLSbﬂ?ﬂ;)
744 BROAD STnéﬁﬁJ h&%%/@V

NEWARK, N. J, 07102 &
4
MURRAY ; LAQLIT MT /..J

MARYIN A . QOOCMAN 2
JOHN D SCHUPPER TELEPHONE

STEPHEN N DERMER
| ~a

WILLIAM T KNOK IV 201 B24-a4800

MICHAEL L. RCOBGHO

ALLEN B LEVIINAY

STANLEY A EP3TFrIN

FRANCO GARCIA, in July 6, 1977 P;,D

RONALD H JAMID
LEL HILLES WERTiifIM

JCGSEPKH M FINNIN ~
M JOAN FOSTER fs(s-

wWiLL1AM L MUbLL LA

Federal Electicon Commission
1325 K Street, N.W.
Washington, D.C. 20463

Attention: Ms., Sherry Swirsky

Re: MUR 200 (76)
MUR 213 (76)

Dear Ms. Swirsky:

Enclosed herewith is a check drawn by

The Okonite Company to the order of United States
Treasury in the amount of $500 in full payment of
the amount owing pursuant to the conciliation agree-

ment,

I presume your receipt of this check brings

this matter to a close.

Yours very truly,

N

John R. MacKay 2nd

JRM:ed
Enclosure

cC:

Jeffry K. Kittross, Esqg. Cpene: g
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1. The lollowing service is requested {check one),

Bhow o wisor and dete easssssess’ DO
Show w whom, date, & of delivery. My
RESTRICTED DELIVERY.

Show to whom and date delivered ....... . B3¢

RESTRICTED DELIVERY.
Show to whom, date, and addres of delivery 83¢

John R M - M ,
J L’“}?Q%’ﬁé‘u- rdfer,mn:h.n,

1. ARTICLE

m"“;.m'?u“l;ﬁmn ! Rsas

Y3473

e

L Chways shisin signobe of sddrves o ageetd

I have received the article described above.
SIGNATURE [0 Addressce [0 Authorized agent

Z 2 ]
4
DATE OF 0L B
L )27/ Yy 2
S ADDRESS (Chmpiets only # =|
7 -;7
6. UNABLE TO DELIVER BECAUSE: -CLamce

1 L MN—O-300-a50
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FEDERAL ELECTION COMMISSION
1325 K STREET NW
VEASHING TON.DC - XMn i June 24, 1977

hHTIFIED MAILL
RETURAN RECEIPT REQUESTED

John R. MecKay 24, Esguire
wanstein, Sandler, Brochin,
Xohl and Fisher

743 Broad Strest

Newack, Hew Jersey 07102

RE: o HYR_200 (76)
MUa 213 (76)

Doar M7, dAcKav:

Jn June 22, 19??, thha FPadaral Election Comnission
ratified the congiliation agreamant in the above-referenced
aettars. JAccordingly, enclosad herein is a fully exacuted
csoy of the conciliation agreensnt for your files,

active lat 0 the aarpgament is the data
§ on tha @ znanz. Jithia thirey (30) davs
c s3tive satkz, _;_ 158 ootward to tha Padaral
LLadtlion Ceumiszion a orack ia thae auount af five pundreda
wallazas (53500). Whe ¢hazmk shouls bz made payabla +0 tha
Unized States Traasary and sanald be diracted to bh
itheaclion o saherry A. Swirsky.
ZIANS2TLY YOUrs,
' J
F i F
/
B
el Lk L e
fillian €. Oldaker
ionerai Coansal
alnatsa
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BEFORE THE FEDERAL ELECTION COMMISSIOY

In the Matter of )
) MUR 200 (76)
The Okonite Company ) MUR 213 (7s6)

CONCILIATION AGREEMENT

This matter having been initiated by a signed, sworn,
and notarized complaint by James Ellison Parker and a
letter filed by Richard A. Zimmer, an investigation
having been conducted, and reasonable cause to believe
having been found that respondent violated 2 U.S.C.

§44lb(a).
Now therefore, the respective parties herein, the
Federal Election Commission and the respondent having duly
entered into conciliation pursuant to §437g(a) (5), do
hereby agree as follows:
I. That the Federal Election Commission has jurisdiction
over the respondent and the subject matter of this proceeding.
I1I. That respondent has had a reasonable opportunity
to demonstrate that no action should be taken in this
matter.

I1I. That the pertinent facts in this matter are as
follows:

A. Respondent is a corporation organized under the
laws of Delaware and having its business headquarters in

FROTRAL Fropmns anrerenigy
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Ramsey, New Jersey. Respondent has facilities in Passaic,
Paterson, Ramsey, and North Brunswick, New Jersey and eight
other states. Respondent’s Paterson and Pasgsaic plants are
within the New Jersey 8th Congressional District, represented
by Congressman Robert A. Roe. Both plants are within
economically distressed areas.

B. Respondent has not established a separate segregated
fund.

C. Aall of the stock of respondent was purchased on
June 30, 1976 for a price of $44 million by an Employee
Stock Ownership Trust (ESOT) for the benefit of respondent’'s
employees. 1..2 entire purchase price was borrowed by the
ESOT and $13 million of it was derived from a grant from
the Federal Economic Development Administration. The grant
was the key to the entire transaction. <Congressman Robert A.
Roe had been instrumental in obtaining the federal grant
funds for the New Jersey Economic Development Authority
{(which then loaned the funds to the ESOT) and had substantially
assisted respondent to ensure that the grant was made in a
timely fashion.

D. Respondent spent $12,183.84 of corporate treasury
funds to place full-page advertisements in four New Jersey
newspapers on July 16, 1976 and July 21, 1976.

E. The text of the advertisements 1s attached hereto

Ve s L=y
i .

as Appendix A. p _ ;
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F. Congressman Roe was a candidate for Pederal office
from the 8th Congressional District of New Jersey at the
time of the publication of the advertisements. The
advertisements were placed two to three weeks after the
closing of the ESOT purchase, five weeks after Roe's
victory in the New Jersey congressional primary, and three
and one-half months before the general elections in
November, 1976.

G. The four newspapers in which the advertisements
were placed have an area of distribution which includes
Mr. Roe's Congressional District and substantial other
areas of New Jersey. No advertisements were placed in
Ramsey and North Brunswick local newspapers. Okonite has
plants in both cities which are not within the 8th
Congressional District.

H. Acting through counsel, respondent has cooperated
with the Federal Election Commission in its investigation
of this matter, responding promptly and candidly to all
ingquiries by the Commission.

Wherefore, respondent agrees:

I. That for the purposes of this proceeding only, the

costs of the advertisements herein described were in connection

with a federal election, and therefore constitute an expendi-

ture, within the meaning of 2 U.S.C. §441b(b) (2). .
FEpONL T -
g}:. :
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II. That it will pay a civil penalty in the amount of
five hundred dollars ($§500), pursuant to 2 U.S.C. §437g(a)
(6) (B).

General Conditions:

I. The Commission on request of anyone filing a
camplaint under 2 U.S.C. §437g(a) (1) concerning the matters
at issue herein or on its own motion may review compliance
with this agreement. If the Commission believes that this
agreement or any requirement thereof has been violated, it
may institute a civil action for relief in the United
States District Court for the District of Columbia.

II. It is mutually agreed that this agreement shall
become effective as of the date that all parties hereto
have executed same and the Commission has approved the
entire agreement.

III. It is agreed that respondent shall have no more
than thirty (30) days from the date this agreement becomes
effective to comply with and implement the requirement

contained in this agreement and to so notify the Commission.

““’Ef}:,dzﬁé;i;t:;’?;dfifzfzdi#f;

WILLIAM C. 6LDAKER JUN 24 877
GENERAL COUNSEL

THE OKONITE COMPANY

AL FLERT G 7 . / L

”;;f}ﬁﬁ";a By: |» (. [ b- i Sl e Aol

Ei?:n'“' e For the Respondent

EF‘;:T- Victor A. Viggiano, President
L TR
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
) MUR 200 (76)

The Okonite Company ) MUR 213 (76)

CERTIFICATION

1, Marjorie W. Emmons, Secretary to the Federal Election
Commission, do hereby certify that on June 22, 1977, the
Commission approved by a vote of 6-0 the proposed conciliation

agreement submitted by the staff in the above-captioned matter.

se 2 e

Marjorie W. Emmons
Secretary to the Commission
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LOWENSTEIN. SANDLER, BROCHIN, KOHL & FISHER

744 BROAD STREET s
I .
NEWARK, N.J.07102 You

R ~
ALAN V. LOWNENSTEIN JOHN R MacHay gHO n'.’ ‘ v
RICHARD M SANOLER MURRAY ) LAULICHT L

MUARY O BROGHIN HARTIK B QQODMAN

BEREQICT M ROHL JOHNW 0. aCHUPRER TELEPHONE
ARNGLD FISHER STEPHEN N DERMER 201 BFaA:4B00
JOSEPH LEVYOW BTF)NmMERO WILLIAM T HNOX {1V

MATTHEW P BOYLA N WMICHAEL |, RODBURG | 4y

BRUCE D SHOULBOIN ALLEN B LEVITHAN r? / - 8 3 '.J

R. BARAY STIGER ATAHLET A EPSTEIN

GREQOAY B.REILLY FRANCO OARC)IA,JP.

OAVID W MILLY AOMALD H. gaNIs

MELVIN GREENBERG LER HILLES WERTHE(M June 15, 1977

RPETER H. EHAENBEN() JOSEPH M. FINHIN

BARBARA BYRO WECKER W JOAN FOSTER

ALLAN G TRAPUNS® ¥ WILLIAM L MUELLER
LEWIS J PAPER

Federal Election Commission
1325 K Street, N.W.
i Washington, D.C. 20463

- Attention: Ms. Sherry Swirsky
Dear Ms. Swirsky:

Enclosed herewith are two copies of the

- conciliation agreement, duly executed on behalf of

- The Okonite Company by Victor A. Viggiano, President.

o I would appreciate your returning one
completely executed copy to me after it has been

2 executed on behalf of the Commission.

s

Please advise me of the effective date
~ of the agreement so that I will be able to advise
) the company of when to pay the $500 amount. In
addition, please advise me of how the check should
be made payable and to whose attention it should
be directed.

Yours very truly,

q S —

John R. MacKay 2nd

JRM: ed
Enclosures ey
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v
1. The following service is requested (check one ).
[0 8how w0 whom and date delivered... . 1%
w._hllﬁuﬂﬂm 8¢
[J RESTRICTED DELIVERY.

Show to whom and date delivered. ... ~ G5y

[] RESTRICTED DELIVERY.
Show to whom, dlu and uimﬁdtw
AL

| Amayy St ggrietirn o sdav st o g
I have received the article described above.
BHGNATURE O Addretsce [0 Authorized agent

DATE . 3 "
[ i NE

L i
only &3 JE
& UNABLE TO DHLIVER BECAUSE: m
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I-.-Lauml.lnll.rld.lﬂiﬂ-. . mm
" Eohl, & Pisher e 2 OFFICIAL FILE
744 Broad Street - m“w

Newark, New Jersey 03102

Ret MUR 200 (76)
WUR 213 (76)

Dear Mr. MoKay:

Enclosed harein please find the draft conciliation
agreament in the above-referenced matters. We would
appreciate it if both coples could be sigmed and
returned at your earliest convenience. A oopy of
the signed agreement will be returned to you following
Commission ratification.

90 G

" g

In response to your inquiry on June 1, 1977, plaase
be advised that the Commission views the file in thés
matter as governed by the Freedom of Information Agt.
Accordingly, the documents contained within the file
will be available for public inspection when this
matter is closed, unless certain documents fall
within one of the Act's sxemptions.

Sincerely yours,

770400

William C. Oddaker
Genaral Counsel

SSwirsky:dks:6/2/77
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ALAN v. LOWENSTEIN
RICHARD ™, 8ANDLER
MURRY 0. BROCHIN
BENEDICT H. KOWL
ARNOLD FIBHER

JOBSEPH LEVOW STEINBERO
MATIHEW P BOYLAN
BRUCE D SHOULSON

R. BARRARY BSTIOER
OGREGORY B, REILLY
DAVID w. MIiLLS

MELVIN GREENBERG
OLTER H EHRENBERO
BARBARA BYRD WECKRER
ALLAN O TRAPUNSKY
LEWIS J PRARER

° Aee. K73

LOWENSTEIN, SANDLER, BROCHIN, KOHL & FlskF!LE cl]PY
: Ho,y

7494 BROAD STREET

NEWARK, N.J. 07102 ';7 ;

Iqu / D

A,
JOHN R, MaciAY 200 il
MURRAY J LAULICHT ®
HMARTIN R, GOODMAN
JOMN D. SCHURRER
STESHEN N.DERMER
WILLIAM T, RNOX (¥
MICHAEL L. RODBURG
ALLEN B.LEVITHAN

!

H »

JU, 4
TELEPHONE
201 824:4800

STANLEY A EPSTEIN
FRANCO OARCIA,JR,
ROMNALD M. JANIS

LEE HMILLES WERTHELM
JOSEPH M, FINNIN

M. UOAN FOSTER
WILLIAM L. MUELLER

rEan1, r’ ".f\""ﬁp ﬁf‘" u"{'h‘

it:'b'!?:! ; '. L 1;’

f o | .

May 16, 1977

Uiivt gr iise 4 *f'

Tianiig '-'"'-JJ:L
Federal Election Commission T e, c
1325 K Street, N.W, ‘“thd

Washington, D.C.

Attention:

Dear

on May 9 and,
the conciliation agreement until late last week.

20463
Ms. Sherry Swirsky
Ms. Swirsky:

I received the Commission's letter of May 4

unfortunately, was not able to focus on
There

are a few matters which I would like to c¢larify before
we sign the agreement.

tion
last

1, As you will recall, I proposed the inser-
of the following language immediately preceding the
sentence in Paragraph IIIE on page 3 as follows:

"The advertisements did not mention the forth-
coming federal election or Roe's candidacy;
did not mention his opponent; did not advocate
his election; and did not comment on any facet
of his character or behavior in office other
than his role in helping the ESOT."

I was under the impression from our telephone conver-
sation that you had finally accepted the inclusion of

this

would want to include the word

word

language, except that you indicated that you
"expressly" before the

"advocate."

2. The last two sentences in Section IXIIG

are new, and we find them objectionable because they
imply some motive in not placing advertisements in

such newspapers.

If, in fact, there are such newspapers,



Federal Election Commission
May 16, 1977
Page Two

my best guess is that they are weekly's not daily's,
So far as I know, Ramsey falls well within the circu-
lation area of The Bergen Record and North Brunswick
within the circulation area of The Star Ledger, I
would suggest deleting these two sentences, which I
do not believe contribute to the agreement.

3. In my discussions with you and Mr,
Steele concerning whether a conciliation agreement
could be used for purposes other than conciliation,
either you or Mr, Steele indicated that the agree-
ment could be drafted to eliminate any such possi-
bility. I have reviewed the act and note that
Section 437 (g} {a) (5) (A) provides that an agreement
shall constitute a complete bar to any further
action by the Commission, but I find no provision
making the agreement a bar to an action by anyone
other than the Commission. I would suggest that
Paragraph I of the operative provisions be changed
to read "for purposes of this proceeding only, that
costs...."” Of course, I would be satisfied with
any similar change which would achieve the same
objective which, I believe we all agreed, would be
consistent with the purposes of conciliation and
appropriate in this proceeding.

I would be glad to discuss these modifi-
cations with you as soon as you have had a chance
to review them. I believe that they are all consis-
tent with our prior discussions. Thank you for
your time and cooperation.

Yours very truly,

N )

John R. MacKay 2nd

JRM:ed

OFFICE o/ Lo,

A
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At
John R. McXay, Ff, Esculre
Lowenstein, Sandler, nRrochin,
Kohl & Fisher
744 Treoad CStrect
Newark, ilew Jersevy 07102

Re: MUR 200 (76)
MUR 213 (76)

Deaxr *r. Mchay:

rrcloged herein please €ind the éraft concilia-
tion acreement in the above-referenced ratters, We
woulé appraciate it if the chairran of the Otonite
Cormnany would sicn and return the acreerent at his
carlicot convenience in order to evnedite ratifica-
ticn by the Tederal Ilection Cornmission.

D cony of the gioned acrecrent will he rcecturncd
to you {ollowvina Cenmission ratification., ~“he acreenent
becorcs effective uwron Commission ratification and the
Oronlte Coroany hzas thirty {3C¢) davs from that date to
cominly with the recuireront comtaiped within the agrecnient.

Please fecl free to contact us if vou have any
further cucstions.

Sincerely vours,

William C. 0ldaker
Ceneral Councel

Tnclonuyoe FEDEREI Fitprpas nn “img
Swirsky, pwb 5/4/77 UFr€1£% e _TH
H ; g

OFFIE g E;r.‘;:;.., bL
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
) MUR 200 (76)
) MUR 213 (76)
The Okonite Company )

CERTIFICATION

I, Marjorie W. Emmons, Secretary to the Federal Election
Commission, do hereby certify that on April 20, 1977, the
Commission approved the Interim Conciliation Report, dated

April 11, 1977, regarding the above-captioned matter.

EZarjorie W. Emmons

Secretary to the Commission

FEDERAL EIECT!ON HUREHNT ]
RRIMAL Dy seny
HY; .--;_Ju:i.. imbn afisl §
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ALAHN YV, LOWFUIBTEIN
RICHARD W nANDLER
MURARY D BRHIN
BENEDICT M »-HL

ARNOLD Fignrm

JOSEPH (€ - % STEINBERG

JOMHN R Macnay zno
MURRAY J CAULICHT
MARTIN R GOODMAMN
JOHN D SCHUPPER
STREPHEN N DERMER
WILLIAM T ANOX Iy

744 BROAD STREE
NEWARK, N.J. 07102

LOWENSTEIN, SANDLER, BROCHIN, KOHL & FISHER FEDFF"N i

T

VL GLIVED
LECTION
(OHMISSICN

TTAPR 13 MM 11: 43

TELERPHONE
201l 624-4600

MATTHEW B oo ¥ an
BRUCE © 2 i 50N

MICHAEL L RACBURG
ALLEN B LEVITHAN

R BARRY ST r
GREGOR™ &8 mEiLLy
DavID W M, 0

MELYIN GREFNBERD
PETER w FHAFLFNBERG
BARBARA BYAD WECKER
ALLAN G [RARPGNSRY
LEWIS o PARCR

STANLEY 4 Fraipan ? I'd I I (‘ 'y
FRANCO GAR{ &, grr

AONALD » LAk

LEE HILLES WeRTHEIM
JOSESw M Firmran

M UOAN FOSTER
WikeltAmM L.oMULLLER

April 11, 1977

Federal Election Commissiocn
1325 K Street, N.W.
Washington, D.C. 20463

MUR 200 {76)
MUR 213 (76)

Re:

Gentlemen:

This law firm represents The Okonite Company, the
Respondent in the above matters. Both complaints relate to
the placing of advertisements by Respondent which thanked
Congressman Robert Roe for his assistance in obtaining federal
funding which enabkled Respondent’s Employee Stock Ownership
Trust (ESOT) to purchase all of the capital stock of Respondent
for a purchase price aggregating $44 million. Respondent has
consistently taken the view that the advertisements were neither
for the purpose of influencing the outcome of a federal election
nor incurred in connection with a federal election; rather, that
the advertisements were placed in connection with the ESCT trans-
action. The procedural background of the matter at this point
is relevant.

We were advised by a letter dated January 18, 1977,
that the Commission had determined that there is reasonable
cause to believe that the Respondent had violated 2 U.S.C.
§441b. Thereafter, on February 14, 1977, we visited with staff
members at your offices and were presented with a copy of a
proposed conciliation agreement, the operative provisions of
which specified that Respondent agrees that it violated the
Act and that Respondent would pay a fine of $500,

On February 25, 1977, we forwarded to you a revision
of the proposed conciliation agreement, correcting and adding
to the factual recitals in the draft conciliation agreement and
modifying the operative provisions by deleting the payment of
a fine and by substituting for the admission of a viclation of
the Act a statement that Respondent may have violated the Act, o

Eﬁrg-‘ AR }
e __,‘.,;E
%1’1Ta*
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Federal Election Commission
April 11, 1977
Page Two

that Respondent neither admits nor denies a violation, and that
Respondent in substance accepts the view of the Commission with
regard to such conduct for purposes of all of its future
activities.

On March 18, 1977, we were advised by telephone by
a staff member that the Commission had rejected a significant
number of the proposed changes to the factual recitals included
in Respondent's revision of the conciliation agreement, For
example, the Commission's version of the conciliation agreement
set out the content of the advertisements placed by Respondent
thanking Congressman Roe, but it failed to note that the adver-
tisements did not discuss (a) the federal election, (b) Reoe's
candidacy, (c) his opponent, or (d) anything other than the
fact that he assisted in the financing and the creation of the
ESOT. In addition, the Commission's version of the agreement
mentioned that the advertisements were placed five weeks after
his primary victory but failed to mention that the advertisements
were placed shortly after the closing of the ESOT transaction
and three and one-half months before the general elections in
November. We proposed the inclusion of these facts, all of
which relate directly to the key guestion of whether the funds
expended by Respondent were "in connection with" a federal
election.

Admittedly, the staff ultimately indicated that it
would recommend the inclusion of some of the additional facts
which we were advised had been rejected by the Commission,
but this was done only after Respondent had vehemently protested
that the failure to include these facts presented a highly
slanted picture of the circumstances under which Respondent
took the action which led to this alleged violation. (Initially,
we had been advised that some of the proposed factual insertions
were not appropriate because the inclusion of information about
what the advertisements did not say was contrary to Commission

policy.)

Insofar as the operative provisions of the conciliation
agreement are concerned Staff has advised us that the Commission
as a matter of policy insists upon an admission of a vielation
of the Act in connection with all conciliation proceedings.
Consequently, we have been advised that the Commission is unpre-
pared to make any changes to the two key operative provisions
of the initially proposed conciliation agreement.

Conciliation as mandated by the Act necessarily must
involve more than the unilateral dictation by the Commission
and/or the staff of settlement terms. The word "conciliation"

(EOERAL F17°
OFFiE.

OFFI”.



Federal Election Commission
April 11, 1977
Page Three

itself implies negotiation and further implies an attempt to
correct future behavior, not an attempt to exact an admission
of a violation of the law, particularly in a case where at
best, from the point of view of the Commissicn, we are in a
gray area.

Respondent has entered into the conciliation process
in good faith and is fully willing to bind itself to the views
of the Commission as to the law in all of its future conduct.
But Respondent is extremely reluctant tc make a public record
that it agrees that it violated the Act under circumstances
where it is not at all clear that it did.

Respondent recognizes that the Commission has the
power to compel it to spend far more than the $500 fine sought
by the Commission in defending this matter in the courts. In
that sense, the Commission has enormous leverage, as does every
regulatory agency or similar body, to insist upon its views
being accepted without guestion. ©On the other hand, the
Commission undoubtedly is mindful of its responsibility to
conciliate and not to dictate unilaterally that any particular
respondent capitulate to its view of the law in an instance
where the Respondent is prepared to accept the views of the
Commission as to the law and to conform its conduct to those
views for all future purposes.

It is submitted that Respondent's proposal to accept
the Commission's views of the law for all future purposes,
without stipulating a violation of the Act, is entirely con-
sistent with the spirit of the use of the word "conciliation"
in the Act and the regulations. Moreover, such a conciliation
agreement would be consistent with the ordinarily accepted
definition of the term "conciliation®" and with the actions
and regulatory interpretation of that term as used by the
Equal Employment Opportunity Commission. (E.E.C.C., guidelines
specify that conciliation agreements are attempts "to achieve
a just resolution and to obtain assurances that the respondent
will eliminate the unlawful employment practice." 29 C.F.R.
§1601.22,) It is further submitted that an arkitrary insistence
upon acceptance of conciliation terms initially proposed,
particularly in a unigue situation such as this present case,
is inconsistent with the spirit of conciliation., Instead, such
insistence appears to be an attempt on the part of the Commis-
sion or the Staff to use the conciliation process to help mold
their view of the law.
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It is difficult to imagine any public interest that
would be served by compelling Respondent to say without quali-
fication that Respondent's behavior violated the law and to
remit a $500 fine. Surely, the agreement of Respondent and
the Commission would not be binding on third parties and
undoubtedly alternative language in the agreement (or, for
that matter, the promulgation of regulations or similar
guidelines) would make all others aware of the views of the
Commission on the law.

Respondent respectfully requests (a) that the
Commission reconsider its policy, if indeed it is a policy,
that statutory violations be admitted and that fines be
exacted in all instances of conciliation and (b) that
Respondent be apprised of the Commission's position on this
matter. In the interim, Respondent would be pleased to
argue its view on this matter through the Staff or directly
to the Commission.

Yours very truly,

o U h—— 22

John R. MacKay 2nd

JRM: ed
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April 11, 1977

BEFORE THE FEDERAL ELECTION COMMISSSION

In the Matter of )
) MUR 200 (76)
The Okonite Company ) MUR 213 (76)

INTERIM CONCILIATION REPORT

On March 16, 1977, the Commission approved the
recommendation in the Interim Conciliation Report
that respondent's revised conciliation agreement be
rejected except insofar as it includes a fuller
description of the facts surrounding the corporate
expenditure at issue in this matter. The Commission's
action was reported to counsel for respondent on
March 18, 1977. Counsel for respondent indicated in
a telephone conversation on April 4, 1977 that a letter
setting forth respondent's position with respect to
conciliation will be forwarded to the General Counsel'’s

Office by April 15, 1977.

Aty sy Loe

WILLIAM C. OLDAKER

?Z GENERAL COUNSEL
DATE /}//77
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of:

[N

MUR 200(76)
THE OKONITE COMPANY ) MUR 213(76)

INTERIM CONCILIATION REPORT

This matter involves corporate expenditures for ncwapaper advertise-
ments placed in four newspapers of general circulation |»n New Jersey. The
advertisements expressed the corporation's gratitude to Congressman Robert
A. Roe of the 8th Congressional District in New Jersey for his efforts in
securing a grant to finance the corporation's new employee stock ownership
trust ("ESOT'"). The advertisements appeared five weeks after Congressman
Roe's victory 1n the New Jersey primary election. Respondent spent $12,183.84

of corporate treasury funds for the advertisements.

On January 13, 1977, the Commission found reasonable cause to believe
that the advertisements were ''in connection with' a Federal election, in vio-
lation of 2 U.S.C. 441b. The Commission recommended that conciliation should

proceed in this matter, with provision for a c¢civil penalty of $500.00.

We proposed a conciliation agreement reflecting the Commission's re-
commendation and presented it to counsel for respondent on February 14, 1977.
Our proposed conciliation agreement (attached hereto as Appendix A) briefly
set out the facts surrounding the corporate expenditures for the advertise-
ments and provided for respondent to agree to the following: (1) that the
costs of the advertisements were in connection with a Federal election, and

therefore constitute an expenditure within the meaning of 2 U.S.C. 44lb(b) (2).
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As such, the expenditure is in violation of 2 U.S5.C. 441b(a) and (2), that
respondent will pay a civil penalty in the amount of $500.00, pursuant to

2 U.S.C. 437g(a)(6)(B).

On February 28, 1977, we received from John R. MuKuy, counsel for
respondent, a proposed revision of the conciliation agreement (attached
hereto as Appendix B). Mr. McKay indicated that the Okonlte Board of Dir-
ectors will most likely accept the agreement in its revised form. Respon-
dent's proposed revision differs substantially from the draft prepared by
this office. First, respondent would add factual recitals relating to the
formatien of the company's employee stock ownership trust. Second, the re-
vision would eliminate the reference to the amount spent for the advertise-
ments, as well as the paragraph summarizing the text of the advertisement
and describing its focus on Congressman Roe. Instead, respondent would
substitute a statement setting forth what the advertisements did not mention.
Third, the revision would relate the placement of the advertisements to the
closing date of the company's ESOT purchase, rather than to the electiocn.
Fourth, respondent would eliminate the reference to the fact that no adver-
tisements were published in newspapets with areas of circulation which in-
clude Okonite's other facilities but are outside of Congressman Roe's Con-
gressional District. Fifth, the revision would state that the basis of the
Commission's determination is that "any paid advertisement which prominently
and favorably mentions a candidate for Federal election, regardless of whe-
ther it mentions the election or advocates the election of a candidate, and

regardless of whether it relates to an event other than the election, is as

a matter of law '"in connection with' a Federal election.,'" The Commission
FEDERA] Fises
o
i
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has, in fact, not made such a determination, Sixth, the revigion would
state that the company's actions "may have' constituted a viclation of

2 U.S.C. 441b(a}, but respondent neither admits nor denlen guch a viola-
tion. TFinally, respondent proposes that the provision for a civil penalty
be deleted and replaced with a statement indicating that rrspondent acqui-
esces 1n the views of the Commission and shall not hencefurih incur any

expenditures such as those at issue herein.

While we have no objection to including in the conciliation agreement

a futher description of the ESOT transaction, we believe other proposed re-
visions are contrary to the reasoning which underlies the Commission deter-
mination of reasonable cause tc believe in this matter. Thus, we recommend
that the conciliation agreement proposed by the staff (Appendix A) be modi-
fied solely to add the language contained on page 2, paragraph C of respon-
dent's agreement (Appendix B). Moreover, the enumeration of statements not
made in the advertisements (see page 3 of respondent's revision) appears to

be inappropriate in a conciliation agreement. In cur view, a conciliaticn

agreement should at the very least contain a clear statement of the violation

and an admission of guilt, and not merely indicate that a violaticn may have

occurred. Accordingly, we propose that the respondent's revised conciliation

agreement be rejected except insofar as it includes a description of the ESCT

transaction.

e i ot iy,

William C. Cldaker

General Counsel
DATED: j/// ¢i ]
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of ) MUR 200 (76}
) MUR 213 (76}
The Okonite Company )

CONCILIATION AGREEMENT

This matter having been initiated by a signod, sworn,
and notarized complaint by James Ellison Parker and a
letter filed by Richard A. Zimmer, an investigation
having been conducted, and reasonable cause to believe
having been found that respondent violated 2 U.S5.C. §441b(a).-
Now therefore, the respective parties herein, the
Federal Election Commission and the respondent having duly
cntered into conciliation pursuant to 5437g(a)(5), do hereby
agree as follows:
I. That the Federal Election Commission has jurisdiction
over the respondent and the subject matter of this proceeding.
IT. That respondent has had a reasonable opportunity to
demonstrate that no action should be taken in this matter.

III. That the pertinent facts in this matter are as

" follows:

A. Respondent is a corpeoration organized under the laws
of Delaware and having its business headquarters in Ramsey,

New Jersey. Respondent has facilities in Passaic, Patterson,

Ramsecy, and North Brunswick, New Jersey and eight other states.,
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B. Respondent has not established a separate
segregated fund.

C. Respondent spent $12,183.84 of corporatc treasury
funds to place full-page advertisements in four Now Jersey
newspapers on July 16, 1976 and July 21, 1976.

D. The advertisements state in bold-face typec, "Thank

You Congressman Robert A. Roe!"” and consist of a photograph of Roe,

identifying him as the Congressman from the Bth Congressional
District of New Jersey; a statement explaining Roe's "major"
role in securing a grant to finance the corporation's new
employee stock ownership trust; a photograph of Roe with
Federal, state and Okonite Company official; and a five
paragraph tribute to Roe for his "untiring efforts in [the
Company's] behalf resulting in the purchase of the Qkonite
Company by an employee stock ownership trust." The text of the
advertisements is appended hereto as Appendix A.
E. Congressman Roe was a candidate for Federal office from
the 8th Congressional District of New Jersey at the time of
the publication of the advertisements. The advertisements
were placed five weeks after his victory in the New %{?‘ée{f
hl= .
congressional primary. E;¢Q~:LL,.“
F. The four newspapers in which the advertisements were
placed have an area of distribution which includcs Mr. Roe's

Conygressional District. The arca of distribution does not

include the Ramsey and North Brunswick plants of Olonite, which

are not within the 8th Congreéssional District. No advertisements

'K
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were published in these areas.

Wherefore, the respondent agrees:

I. The costs of the advertisements herein described
were in connection with a federal election, and therefore
constitute an expenditufe,.within the meaning of 2 U.S.C.
§441b (b} (2). As such the costs are in violation of 2 U.S.C.
§441b(a).

II. That it will pay a civil penalty in the amount of
five hundred dollars ($500), pursuant to 2 U.S5.C. §437g{a)
{6) (B).

General Conditions:

I. The Commission on request of anyone filing a
complaint under 2 U.S5.C. §437g(a} (1} concerning the matters
at issue herein or on its own motion may review compliance
with this agreement. If the Commission believes that this
agreement or any requirement thereof has been violated, it
may institute a civil action for relief in the United States
District Court for the District of Columbia.

II. It is mutually agreed that this agreement shall
become effective as to the date that all parties hereto have
executed some and the Commission has approved the entire
agreecment.

III. It is agreed that Respondent shall have no more
than days from the date this agreement becomes effective

to comply with and implement the requirement contained in this

‘g
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agreement and to so notify the Commission.
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ARCHIDALD B ALEXANDOER, JR,
MARTIN R GOODMAN
JOHN O SCHUPPRER
STCPHEN N DERMCR February 25, 1977

WILLIAM T. ANDX IV
MICHACL L. ROOBURG
ALLEN D LEVITHAN
R BARAY BTIGEA

GREGORY B REILLT ??1? () N9
DaAVID W MILLS U
MELVIN GRELNDBERG

PLTECRA K. CHAECNDBERG

BARRARA BYRD WECKER

ALLAN G . THAPUNMNERY

LEWIS O PAPER

STANLEY A.CFSTLIN

FRANCO OGaARCIA

AOMALD M JANIS

Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 204623

Attention: Ms. Sherry Swirsky
Dear Ms. Swirsky:

Enclosed herewith is our proposed revision of
the conciliation agreement. For your convenience, I have
attempted to underscore all new material and indicate the
deletion of material by the use of a caret.

As you can see, I felt it important that certain
information be included in the recitals which provides a
balanced view concerning the background and the circumstances
with regard to the expenditure by The Okonite Company.

Since the date of our meeting at your offices,
the company has not had a board of directors meeting, but
I have been advised by management that they are reasonably
confident that the company's board would accept the agree-
ment in its revised form. Asg you can see, we are of the
view that it is conceivable that the company's actions
constituted a technical viclation of the act--although
I am by no means certain that it was. On the other hand,
the circumstances involved in this particular case were
certainly unique. Consequently, the company is willing
to concede that its actions may have constituted a vio-
lation and is prepared to acquiesce in your view of the
law for the purposes of its future activities. 1In light
of these unique circumstances, we believe that it would
certainly be inappropriate for the company to be compelled
to pay a fine.
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Page Two

I would be glad to discuss this matter with you
further as soon as you have had a chance to review the
enclosed revision.

Yours very truly,

e
JRM: ed

John R. MacKay 2nd
Enclosure

cc: Jeffry H. Kittross, Esq.
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ALANY LOWELNSTEIN
RICHARD M 3ANDLER
MURRY D BROCHKHIN
BENEDICT M KONL
ARNDLD FIQHER

JOSEPH LEVOW STEINBERG
MATTHEW P BOYLAN
BRUCE D 3HOULSON
JOHN R MaC KAY 2wy
MURRAY J LAULICHT

ARCHIBALOQ 3 ALEXANDER, R,

MARTIN R GOODMAN
JOMN O SCHURPRER
STEPHEN N DEAMER
WILLIAM T KNOX 1y
MICHALL L HNODBURD
ALLEN B. LEVIToaAN

A BARRY SNIGER
GREGORY B RELLY
DAVID W mMiLLY
MELVIN GREENBFERO
PETER H.EHRENBERG
BARBARA BYRD WEZHER
ALLAN G TRAPUNAXY
LEW!S J PAPER
STANLEY A ERSTEIN
FRANCD GARCIA
RUOMNALD = JANIS

744 BROAD STREET
NEWARK, N. J. 07102

February 25, 1977
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TELEPHONE
201 824-4800

Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Attention: Ms. Sherry Swirsky
Dear Ms. Swirsky:

Enclosed herewith 1s our proposed revision of
the conciliation agreement, For your convenience, I have
attempted to underscore all new material and indicate the
deletion of material by the use of a caret,

As you can see, I felt it important that certain
information be included in the recitals which provides a
balanced view concerning the background and the circumstances
with regard to the expenditure by The Okonite Company.

Since the date of our meeting at your offices,
the company has not had a board of directors meeting, but
I have been advised by management that they are reasonably
confident that the company's board would accept the agree-
ment in its revised form. As you can see, we are of the
view that it is conceivable that the company's actions
constituted a technical violation ¢f the act--although
I am by no means certain that it was. On the other hand,
the circumstances involved in this particular case were
certainly unique. Consequently, the company is willing
to concede that its actions may have constituted a vio-
lation and is prepared to acgquiesce in your view of the
law for the purposes of its future activities. In light
of these unique circumstances, we believe that it would
certainly be inappropriate for the company to be compelled

to pay a fine.
FEDERAL T 7
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Federal Election Commission
February 25, 1977
Page Two

I would be glad to discuss this matter with you
further as soon as you have had a chance to review the
enclosed revision.

Yours very truly,
S~y
John R. MacKay 2nd
JRM:ed
Enclosure

cc: Jeffry H. Kittross, Esqg.
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of ) MUR 200 (76)
) MUR 213 (76)
The Okonite Company )

This matter having been initiated by a signed, sworn,
and notarized complaint by James Ellison Parker and a letter
filed by Richard A. Zimmer, an investigation having been con-
ducted, and reasonable cause to believe having been found that
respondent violated 2 U.S.C. §441lb(a).

Now therefore, the respective parties herein, the
Federal Election Commission and the Respondent, having duly
entered into conciliation pursuant to §437g(a)(5), do hereby
agree as follows:

I. That the Federal Election Commission has juris-
diction over the Respondent and the subject matter of this
proceeding.

II. That Respondent has had a reasonable opportunity
to demonstrate that no action should be taken in this matter.

I1I. That the pertinent facts in this matter are as
follow:

A. Respondent is a corperation organized under the
laws of Delaware and having its business headquarters in Ramsey,
New Jersey. Respondent has facilities in Passaic, Paterson,
Ramsey, and North Brunswick, New Jerscy and eight other states.

FEDERAL 007 T
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Respondent's Patersonh and Passaic plants are within the New

Jersey 8th Congressional District, represented by Congress-

man Robert A. Roe. Both plants are within economically dis-

tressed areas.

B. Respondent has not established a reparate segre-
gated fund.

C. All of the stock of Respondent was purchased on

June 30, 1976 for a price of $44 million by an Employee Stock

Ownership Trust (ESOT) for the benefit of Respondent's employees.

The entire purchase price was borrowed by the ESOT and $13 mil-

lion of it was derived from a grant from the Federal Economic

Development Administration. The grant was the key to the en-

tire transaction. Congressman Robert A. Roe had been instru-

mental in obtaining the federal grant funds for the New Jersey

Economic Development Authority (which then loaned the funds to

the ESOT) and had substantially assisted Respondent to ensure

that the grant was made in a timely fashion.

E;J\REEPUHdEHt spent $12,183.84 of corporate treasury
funds to place full-page advertisements in four New Jersey news-
papers on July 16, 1976 and July 21, 1976,

E. n The advertisements state in bold-face type,
“Thank You Congressman Robert A. Roe!" and consist of a photo-
graph of Roe, indentifying him as the Congressman from the Bth
Congressional District of New Jerscy; a statement explaining
Roe's "major" role in securing a grant to finance the corpora-
tion's new employce stock ownership trustgﬂﬁwﬁqD;ng?P@ of
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Roe with Federal, State and Okonite Company officials; and a
five paragraph tribute to Roe for his "untiring efforts in ([the
Company's] behalf resulting in the purchase of the Qkonite

Company by an employee stock ownership trust." The advertise-

ments did not mention the forthcoming federal election or Roe's

candidacy; did not mention his opponent; did not advocate his

election; and did not comment on any facet of his character or

behavior in office other than his role in helping the ESOT.

The text of the advertisements is appended hereto as Appendix A.
E;J\Congressman Roe was a candidate for Federal

office from the 8th Congressional District of New Jersey at

the time of the publication of the advertisements. The adver-

tisements were placed two to three weeks after the closing of

the ESOT purchase; five weeks after his victory in the New

Jersey congressional primary; and three and one-half months be-

fore the general elections in November.

G.A The four newspapers in which the advertisements
were placed have an area of distribution which includes Mr.

Roe's Congressional District o and substantial other areas of

New Jersey.

H. Acting through counsel, Respondent has cooperated

with the Federal Election Commission in its investigation of

this matter, responding promptly and candidly to all inquiries.

Respondent has pointed out the unique circumstances which led

to the placing of the advertisements and has emphasized that

the advertisements were directed to thgﬂgﬁﬂﬁgmmation~o£;thg

fit
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ESOT's purchase of all of the stock of Respondent two to three

weeks earlier, not to the federal election which was to be held

three and one-half months later.

I. The Federal Election Commission is of the view

that any paid advertisement which prominently and favorably

mentions a qgndidate for federal office, regardless of whether

it mentions the election or advocates the election of a candi-

date and regardless of whether it relates to an event other

than the election, 1is as a matter of law "in connection with a

federal election” and thus constitutes an "expenditure"” within

the meaning of 2 U.S.C. §441b(b}(2). Consequently, it has deter-

mined that there is reasonable cause to believe that Respondent

violated 2 U.5.C., §441b(a).

Wherefore, the Respondent agrees:

I. The costs of the advertisements herein described,

although not intended to be, may as a matter of law have been

"in connection with a federal electiOn:, and therefore may have

constituted an expenditure, within the meaning of 2 yU.Ss.C.

§441b(b}{2}. As such, incurring the costs pomay have been in

violation of 2 U.s5.C. §441lb(a). Conseauently, for purposes of

this proceeding, Respondent neither admits nor denies that its

Eonduct violated 2 U.S.Q;_§44lb(a[L

I1.A As a result of the parties having entered into

conciliation pursuant to 2 U.5.C. §437g(ea)(5), Respondent acqui-

esces 1n the views of the Federal Election Commiss}on, as stated

above, and agrees that it shall not henccfog
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itures for advertisements in any media which prominently and

General Conditions:

I. The Commission on reguest of anyone filing a
complaint under 2 U.S.C. §437g(a)(l) concerning the matters at
issue herein or on its own motion may review compliance with
this agreement. If the Commission believes that this agreement
or any requirement thereof has been violated, it may institute
a civil action for relief in the United States District Court
for the District of Columbia.

II. It is mutually agreed that this agreement shall
become effective as to the date that all parties hereto have
executed same and the Commission has approved the entire agree-
ment.

ITI. It is agreed that Respondent shall have no more
than days from the date this agrcemoent becomes effective to
comply with and implement the requirement contained in this

agreement and to so notify the Commission.
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itures for advertisements in any media which prominently and

favorably (or unfavorably) mention a candidate for federal

office, regardless of whether the candidate is endorsed in the

advertisement and regardless of whether the advertisement re-=

lates directly to some event other than the election, except as

permitted by law through the use of a separate segregated fund.

——_—— e e e s S — e m————— e —

General Conditions:

I. The Commission on request of anyone filing a
complaint under 2 U.S.C. §437g(a)(l) concerning the matters at
issue herein or on its own motion may review compliance with
this agreement. If the Commission believes that this agreement
or any requirement thereof has been violated, it may institute
a civil action for relief in the United States District Court
for the District of Columbia,

II. It is mutually agreed that this agreement shall
become effective as to the date that all parties hereto have
executed same and the Commission has approved the entire agree-
ment.

ITII. It is agreed that Respondent shall have no more
than days from the date this agreement becomes effective to
comply with and implement the requirement contained in this

agreement and to so notify the Commission,
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Victor A. Viggiano
Chairman

Okonite Company
Ramsey, Hew Jersey 07445
Re: MUR 200 (76)
- _ MUR 213 (76)
- Dear Mr. Viggiano:
- Please find attached hereto a copy of a letter
mailed to your counsel with respect to the above-numbered
o matter. The letter is a notification that the Commission
. has found reasonable cause to believe that the Okonite
Company has committeda violation of 2 U.S.C. §441b.
ﬁ ‘
Sincerely yours,
_
~
William C. Oldaker
M~ General Counsel
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e FEDERAL ELECTION COMMISSION

1125 K STREED NW.
VEASHING TON NC. 20063

CERTIFIED MAIL

RETURN RECEJIPT REQUESTED

yh&‘\i}\qf?

John R. McKay 2nd, Esq.

Lowenstein, Sandler, Brochin,
Kohl & Fisher

744 Broad Street

Newark, New Jersey Q07102

Re

MUR 200 (76)
MUR 213 ({76)

Dear Mr. McKay:

The Federal Election Commission has determined that
theve 1s reasonable causeé to believe that the Okonite
Company has committed a violation of 2 U.S.C. §441b by
using corporate funds to place four newspapers advertisements
which express gratitude to Congressman Robert A. Roo.
It is the Commission's view that the expenditures for those
advertisements were "in connection with" a Federal clecticn
and therefore, prohibited by 2 U.5.C. §441b.

Pursuant to 2 U.S5.C. §437g(a) (5) (A), the Commission
has a duty to correct such violations for a period of 30
days by informal methods of conference, concilliation and
persuasicn and to enter into a conciliation agreement, If
we are unable to reach an agreement during that period,
2 U.S8.C. §437g(a) (5} (B) provides that the Commission may,
upon a finding of probable cause to believe that a violation
has occurred, lnstitote a civil sult.

cc: Victor Viggiano
Chairman Sincerely yours,
Qkonite Company
Ranmsay, New Jersey 07446

William C. Oldaker
Gencral Counse!
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BEFORE THE FEDERAL ELECTION COMMISS{QB//’F\

In the Matter of )
) MUR 200 {76)
)

The Qkonite Company MUR 213 (76)

CERTIFICATION

I, Marjorie W. Emmons, Secretary to the Federal Election
Commission, do hereby certify that on January 13, 1977, the
Commission determined by a vote of 4-0 that there was reasonable
cause to believe a violation of 2 U.S.C. §441b had occurred in
the above-captioned matter, and instructed the staff to seek a
fine for said viclation, Commissioners Springer and Tiernan were

not present at the time of the vote.

—~ A 0
Swrisse 10 Lomoriirts.

Secreth to the Commission
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LOWENSTEIN, SANDLER, BROCHIN, KO
744 BROAD STREET

- NEWARK,N.J O7102

B

Attention: Ms,

& FisHER

Federal Election Commission

1325 K Street, N.W. =

Washington,

Sherry Swirsky

D.C.

20463

Fropee!
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
) MUR 200 (76)
The Okonite Company ) MUR 213 (76)

GENERAL COUNSEL'S REPORT

I. Summary of Allegations

The two complaints raise the same issue. It is alleged
that the Okonite Company, a corporation, placed full-page
advertisements in four newspapers of general circulation in
New Jersey which refer to Congressman Robert A. Roe and
constitute prohibited corporate expenditures for the purpose
of influencing his re-election in the 8th District of New

Jersey or in connection with his election.

II. Evidence
The advertisements appeared on the following dates in
the following newspapers with circulations which include the

8th District of New Jersey: The Morning Call Paterson News,

July 16, 1976; The Passaic Herald News, July 16, 1976; The

Bergen Record, July 21, 1976; and The Newark Star Ledger,

July 21, 1976. The advertisements appeared approximately
five weeks after Congressman Roe's victory in the New Jersey

primary election. The advertisements, which were the same
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in all of the newspapers, state in head-line style, bold-face
type, "Thank You Congressman Robert A. Roe!”. A large photo-
graph of Roe, identifying him as the Congressman from the 8th
District and accompanied by a statement explaining his "major"
role in securing a grant to fund the corporation's new employee
stock ownership trust [ESOT], appears at the top of the page.
The bottom half of the advertisement consists of a photograph
of Congressman Roe with Federal, State and Okonite Company
officials and a five-paragraph tribute to Roe for his "untiring
efforts in [the Company's] behalf resulting in the purchase of
the Okonite Company by an [ESOT)." The advertisement ends

with "Congressman Roe, we deeply appreciate all that you did

to make our American dream a reality.”

The Okonite Company has plants in Passaic, Paterson,
Ramsey, and North Brunswick, New Jersey. The latter two
facilities are not within the Bth Congressional District
and no advertisements were placed in newspapers which cover
the two areas.

In response to the Commission's preliminary inguiry to the
Okonite Company, the attached letter fraom counsel to the company,
John R. McKay 2nd, and affidavit from its chairman, president

and chief executive officer, Victor Viggiano, were submitted
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to the Commission. Both documents indicate, in summary, that
the Okonite Company has recently been in uncertain financial
condition due to frequent changes in ownership. At the
company's request, Congressman Roe was instrumental in
obtaining a grant from the U.S. Department of Commerce Economic
Development Administration to finance an ESOT for the company.
Congressman Roe was contacted because he represents the
congressional district in which two of the company's plants
are located and is Chairman of the House Subcommittee on
Economic Development. The Okonite ESOT was finalized on

June 30, 1976. The aforementioned documents indicate that

the purpose of the ads was to express gratitude to Congressman
Roe for his material role in the establishment of the ESOT and
to announce the change in corporate structure to Okonite's
suppliers and customers and to the general public. The
affidavit and letter from counsel do not deny that the ads
were financed by corporate funds.

According to the affidavit, the ads were not placed at
tne reguest or suggestion of Congressman Roe or his authorized
committee. Nor is there any evidence that Okonite consulted
with Roe or his authorized committee regarding the placement
of the ads. Congressman Roe and his authorized committee do
not report any contributions from an Okonite PAC, nor does

Okonite claim to have established a separate segregated fund.
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In an affidavit submitted pursuant to the Commission's
investigation of this matter, Congressman Roe stated that
"he did not participate in the preparation or placement of
the advertisements; nor did [he] authorize anyone or any
political committee to do so."

In an affidavit submitted on November 2, 1976, Victor
Viggiano stated that the total cost of the advertisements
was $12,183.84. He further indicated that the Okonite Company
has not placed any newspaper advertisements with respect to
any other elected officials in Pederal office.

Counsel for respondent, in a letter accompanying Mr.
Viggiano's most recent affidavit, contends that the advertise-
ments were in connection with the successful completion of the
stock purchase and were intended to thank Congressman Roe and
to promote the company's business relations. Respondent
further argues that the content and timing of the advertise-
ments and Mr. Viggiano's initial affidavit establish an absence
of intention to influence the outcome of the election.
Respondent concedes that the advertisements could be construed
as favorable to Mr. Roe, but insists that they do not evidence
active electioneering because they also communicated Okonite's
own business interests. It is respondent's position that §441b
of the Act is wviolated only by expenditures which are for the

purpose of influencing an election and which constitute active
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electioneering. Respondent therefore asserts that since the
advertisements did not mention the election, endorse Mr. Roe,
or advocate the defeat of his opponent, they du not reflect

the requisite intent to establish a violation of §441b.

III. Analysis

The issue in these MURs is whether Okonite's advertise-
ments -- concededly made out of general treasury funds -- were
in connection with Congressman Roe's re-election campaign in
the 8th Congressional District of New Jersey, and therefore
subject to the general prohibition of §44lb(a) on corporate
expenditures.

Although respondents state that their intent in placing
the ad was solely to express gratitude to Mr. Roe and to
publicize the change in Okonite's corporate structure, it is
our opinion that when the ad is placed in an objective factual
context, one must presumably conclude that it falls within the
ambit of §44lb. We reach this conclusion mindful of the fact
that there is no definitive judicial interpretation of the
phrase "in connection with;" however, our conclusion follows
from the legislative evolution of §441lb and its predecessor
18 U.S.C. §610. It also follows from established Commission
policy.
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The proximity of the general election and the content
of the advertisements overshadow Okonite's purported informa-

tive purpose and give the advertisements a clear political

message. The medium -- general circulation newspapers which
include Roe's district -- and the timing of the advertise-
ments -- shortly after his primary victory -- inevitably

have the impact on voters of_seeming to promote the merits
of Roe as a candidate in the general election. Both the
text and lay-cut evidence a decided emphasis on Roe's
achievements in aiding a corporate constitutent, the Qkonite
Company. The advertisements are only tangentially related
to Okonite's other claimed purpose to promote business
relations and publicize its change in corporate structure.
In fact, only three sentences of the entire text are devoted
to the formation of the Okonite ESOT. The Okonite Company,
according to the advertisement, has plants in other areas

of New Jersey which are not within Roe's congressional
district. Yet, the advertisements were published only in
newspapers whose area of distribution included Roe's
district. Although the advertisements do not expressly

call for Roe's election, they unmistakably serve as a tribute

to him. As such, it is reasonabkle to infer that the advertise-

ments appeared to the general public as related to Roe's
merits as a candidate. In our view, 1t is not conclusive

that the advertisements did not directly mention Roe's
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candidacy; his primary victory made that candidacy a
known fact and the impact of the ad must be asgsessed
in that context.

A. Case Law

No court has reached the precise issuc¢ which arises
here, i.e.,, whether a corporate expenditure for a communica-
tion which does not contain words which directly call for

the election of a clearly identified candidate but can be

inferentially interpreted as doing so is "in connection with"

an election, and therefore, within the ambit of §441b.
(See, e.g., Cort v. Ash, 423 U.S. 812 (1975), where the
Court expressly declined to decide whether 18 U.S.C, §610,
the predecessor of 2 U.S.C. §44lb, proscribed corporate
expenditures for specific advertisements.) Thus, there
has been no definitive judicial decision as to whether
§441b establishes a broader standard than 2 U.S.C. §431(f)
anddescribing the content of the "in connection with"
standard.

Although some lower courts have alluded to 18 U.S.C.
§610 as establishing an active electicneering standard,
see Miller v, AT & T Co., 507 F. 2d 759, 764 (3d Cir. 1974);

United States v. Lewis Food Co., 366 F. 24 710, 712 (9th

Cir. 1966), that view is contrary to a consistent line of

it
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legislative intent and Commission policy. It should be
noted that both cases were decided on the basis of the
1972 law, before the 1974 amendments gave §610 a different
internal definition of "contribution or expenditure™ than
"the purpose of influencing" test in 18 U.5.C. §591 which
underlay the court's enunciation of the active electioneering
test. 1/ Moreover, courts which imposed such a test were
generally motivated by concerns t¢o which the Congress has
subsequently directed specific legislative attention in
the Hansen Amendment and the statutory provisicon for the
formation of separate segregated funds as permissible
vehicles for corporate pclitical activity. {See Discussion,
infra, section B, p. 10 et seq.)

Respondent relies on Ash v. Cort, 350 F. Supp. 227,
232 (E.D. Pa. 1972), aff'd, 471 r. 24 811 (34 Cir.},

Egv‘d. on other grounds, 496 F. 2d 416 (3d Cir. 1973),

rev'd. on other grounds, 423 U.S. 812 (1975), where the

district court found permissible under §610 advertisements
in national magazines expressing a corpecration's views as
to a statement made by an unnamed candidate. The Third

Circuit Court of Appeals, however ,disagreed with the district

1/ See Miller v. AT & T Co., supra, at 765 . Even in
~ that case the court held direct proof of a partisan pur-
pose on the part of the defendants was not necessary.
Rather, it held that the plaintiffs needed to produce

(Cont'd.)

W . LR .
L dEih -] i v i

&
]
0
£y
P

bt weuisEl



7

4

court's narrow interpretation of §610. Chief Judge Seitz,
writing for the court stated:

Nothing in the language or legislative history
supports an interpretation of sections 591 and
610 [of Title 18] that would make lawful an
expenditure simply because in the communication
it paid for no candidate was named. There is no
evidence Congress thought the American public so
unperceptive that it would recognize a statement
as supporting or attacking a particular candidate
only by use of his name; such a requirement would
eviscerate §610. 496 F. 2d at 425. (Emphasis
added. )

Although the court of appeals in Ash regquired evidence that

the communication was partisan, supra at p. 425, the court

enunciated a standard which encompasses communications which
do not expressly identify the target candidate. While the
court did not expressly address the issue of how explicitly
partisan a particular communication must be to fall within
the sweep of §441b, analogcus logic would suggest that the
same standard of public perception of the election related-
ness of the communication would be applied to that guestion

as well.

1/ (Cont'd.}) evidence to support the inference that the

" only discernible reason for the defendants' failure to
collect a debt owed by a national committee of a
political party was a desire to assist that committee
in a Federal election.
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In summary, the content and evidentiary parameters
of "in connection with" remain undefined. Analysis of the
cases does suggest, however, that factors such as whether
communications financed from a cerporation's general
treasury are aimed at the general public, are partisan
in nature, and are not part of the corporation's normal
organizational activity will trigger strict scrutiny.

See generally, United States v. Auto Workers, 352 U.S.

567 (1957); United States v. C.I1.0., 335 U.S. 106 {(1948).

B. Evolution of Statutory Prohibitions on Corporate
Contributions and Expenditures in Connection With
Federal Elections
The lack of clarity in the case law requires that this
matter be resolved by reference to statutory history and
Commission policy. The statutory history and legislative
intent surrounding §441b and its predecessors evidence a
clear desire to subject corporations to a different and more
restrictive standard with respect to political activities
than that applied to individuals. The evil which Congress
has sought to eliminate by §441lb and its predecessors is
not only direct, partisan political activity by corpora-
tions, but also more generally, the use by corporations of

treasury funds to promote their own political views by

endorsing or opposing candidates for Federal office.
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Accordingly, in 1947 Congress extended the prohibition of
§313 of the Federal Corrupt Practices Act to "expenditures"
to prevent corpecrations and labor unions from circum-
venting the Act by way of indirect disbursements. 61 Stat.
159 {(June 23, 1947). 2/

Pursuant to the legislative purpose discussion above,
Congress has narrowly limited the audience to which a
corporation may direct communications having some connection
with a Federal election when such communications are financed

from general treasury funds. Thus, in explaining his amend-

ment to §610, Representative Hansen stated:

2/ See also United States v. Auto Workers, supra, 352
U.S. at 582, 585; United States v. C.I.0., supra, 335
U.S. at 112, 115; and United States v. Chestnut, 394
F. Supp. 581, 587 (8.D. N.Y. 1975), aff'd., 533 F. 2d
40 (2d Cir. 1976}, for judicial recognition of Congress'
intent to curb those corporate expenditures which, in
substance, exerted direct or indirect influence over
Federal elections. These cases alsoc make it clear that
corporations have long been on notice of the strict
prohibition on the use of their funds in connection with
elections of candidates for Federal office.
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The dividing line established by section 610

is between political activity directed at the
general public in connection with Federal
elections which must be financed out of political
donations and activities directed at members or
stockholders which may be financed by general
funds. 117 Cong. Rec. H. 11478 (Nov. 30, 1971).

At the present time there is broad agreemoent as

to the essence of the proper balance in regulating

corporate and union political activity required by

sound policy and the Constitution. It consists of

a strong prohibition on the use of corporate and

union treasury funds to reach the general public

in support of, or opposition to, Federal candi-

dates. . . . 117 Cong. Rec. H. 11479 (Nov. 30, 1971).

It should be noted that the class of persons to whom
corporations may communicate regarding political matters
has been restricted even when such activity is clearly
non-partisan. For example, in the Conference Report on the
1376 Amendments to the Act, H.R. Rep. No. 94-1057, 94th Cong.,
2d Sess. 63-64 (1976), the conferees provided that corpora-
tions may take part in nonpartisan registration and get-out-
the-vote activities that are not restricted to stockholders
and executive or administrative personnel only if such
activities are jointly sponsored by the corporation and
an organization that does not endorse candidates and are con-
ducted by that organization. The restrictions on non-partisan
activities by corporations suggest that Congress did not intend
"in connection with" to import an express advocacy or active

electioneering test, but rather, intended that phrase to be

construed broadly.
FEDERAL RLECTION o 2SI

HI B

-J.l-. |

OFFiit wf BERERLAL Luunu.l



- 13 -

Okonite's advertisements praising Congregssman Roe
appear to be cammunications directed to the general public
and whose predictable impact is to make that public believe
that Roe's candidacy is supported by a corporate entity
in the body politic, a form cof communication which §441b
contemplated in its prohibition. Unlike the house organ

at issue in United States v. C.I.0., supra, and exempted

by §441b(b) (2) (A) of the Act, Okonite's advertisements
were not published in the course of its normal business
activities and predictably reached an audience much larger
than the permissible class 0f stockholders and executive
and administrative personnel and their families.

Further evidence of congressional intent to make the
statutory restriction on the use of corporate treasury funds
broader than that for individuals is afforded by the various
1974 and 1976¢ amendments permitting use of corporate funds
to facilitate the establishment of separate segregated
funds for soliciting individual contributions. This
evolving statutory outlet constitutes a legislative response
to suggestions of judicial concern over interference with
corporations' (and labor unions') ability to communicate with
their respective members, and in certain circumstances,

with the public at large. (Cf. C.I.0. case, concurring
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opinion of Justice Rutledge at 335 U.S. 152, f£f., referring

to the potential for a "bludgeon[ing] of ["irst Amendment

rights resulting from an expansive, absclute restricticn

on the political uses of unions' general treasury funds").

The amendments provide a clear method -- available here to
Okonite -- for political association or expression by individuals
connected to the corporation, while continuing the explicit

bar on corporate funds being directly used for the same

purpose.

C. Commission Policy

Commission policy has been consistent with congressioconal
intent in interpreting the prohibition on corporate contri-
butions and expenditures strictly and preserving "in connection
with" as a standard distinct from "for the purpose of in-
fluencing." While the proposed regulations permit inde-
pendent expenditures by an individual, partnership,
committee, association, etc., they expressly prohibit such
expenditures by labor organizations, corporations, and
national banks. See §§109.1(b) (1) and 11l4.1(a) (1) of the
proposed regulations. Further, §100.4(b) (15) excludes
from the term "contribution" "a gift, subscription, loan,

advance, or deposit of money or anything of wvalue made
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with respect to the recount of the results of a Federal
election, or an election contest concerning a Federal

election, except when made by an organization subject to

the prohibitions of §114.2." (Emphasis added.) Finally,

the existence of two separate and distinct standards is
evident in the Policy Statement on Presidential Debates

in which the Commission held that disbursements by the
League of Women Voters through a charitable trust fund

"are not made for the purpose of influencing a Federal
election and are therefore not contributions as defined

in 2 U.S.C. §431¢{e),"” but are "'in connection with' a
Federal election and accordingly may not be made with funds
from corporate or labor organization treasuries."

In light of the foregoing, it is our view that Okonite's
expenditures for a tribute to Congressman Roe evince the
regquisite elements to establish a violation of 2 U.S.C.
§441b. The advertisements' timing, medium, intended
audience, and logical effect of influencing the general
public to support Congressman Roe bring the expenditures

within the ambit of §441b.
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IV. Recommendation

Find reasonable cause to helieve that a violation of
2 U.S.C. §441lb has occurred. Send attachod letters. We
expect to report to the Commission shortly on a proposed
conciliation agreement for this matter. 1Tn view of the
uncertain case law parameters associated with the phrase
"in connection with,” the conciliation agrecement will not

recommend a fine.

General Couns

DATE : QW \ngc\qﬂo
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Robert A Rvé | 55N
717 ROUTE 23 '

WAYNE. N. Jqﬁ o \ P (A 99

76334¢

Dear Mr. Murphy:

Re: MUR 200 (76) -- MUR 233 (76)

I enclose herewith a sworn statement
in response to your request to me under
date of October 20, 1976 with respect to
whether certain newspaper advertisements
are "independent expenditures" as defined
by 2 U.s.C. g 431 (p).

I am pleased to cooperate with the
commission and strongly support the basic
statute under which it functions. In the
event the commission determines that it
reguires any additional information or
reports from me or any political committee
supporting my candidacy, please let me
know. I and the committees will be happy
to oblige.

//'
John G. Hurphy,(ff:::ééguire

General Coupnsel

Federal kElection Commission
1325 K Street N.W.
washington, D. C. 20463

October 29, 1976
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AFFIDAVIT OF ROBERT A. ROE
STATE QF NEW JERSEY )
} ss
COUNTY OF PASSAIC )
ROBERT A. ROE, being of full age, deposes and says:
1. I am a Member of Congress of the United States, elected from
the Eighth Congressional District of New Jersey.

2. I am submitting this sworn statement to the Federal Election

Commission in response to a letter from John G. Murphy, Jr., General

Counsel to the Federal Election Commission by a letter dated October 20,

1976, reguesting my sworn statement with respect to whether certain
newspaper advertisements, thanking me for my role in the establishment
of an employee stock ownership trust of The Okonite Company "consti-
tute independent expenditures within the meaning of the Federal
Election Campaign Act of 1971, as amended."

3. I have seen the newspaper advertisements which, I believe,
were published in July of 1976.

4., It is my opinion that the said advertisements do not
constitute independent expenditures within the meaning of the Federal
Election Campaign Act of 1971, as amended, because they do not appear
to me to be "expressly advocating the election or defeat" of myself
or any other candidate for public office,.

5. I did not participate in the preparation or placement of
the advertisements; nor did I authorize anyone or any political

committee to do so.

Robe¥t A. Roe -
Subscribed and sworn to before
me this 29th day of October, 1976
i }f, l . ; ! | -
2 J~ ~ i
N R SR /(FA - N 5-‘:.:_

An attornev at law of fhp State nf DFFIGE ’
New Jersey . BE UF [



- robert A. RKoe
717 Route 23
Wayne, New Jersey 07470
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John G. Murphy, Jr., Esquire
General Counsel

Tederal Election Commission
1325 K Street N.W.
Washington, D. C. 20463
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LEWIS J PAPER

STANLEY A EPSTEIN

FRAMCO OARCIA

HUNALD w, J4NIS

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

John G. Murphy, Jr.

General Counsel

Federal Election Commission
1325 K Street, N.W,.
Washington, D.C. 20463

Re: MUR 200(76)
MUR 213(76)

Dear Mr. Murphy:

This letter is in response to your request, received
by me on October 22, 1976, for further factual and legal sub-
missions in reference to a complaint alleging that The Okonite
Company (the "Company") violated §441b of the Federal Election
Campaign Act of 1971, as amended, (the "Act") by using corpo-
rate funds to place in four newspapers an advertisement which
recognized the service of Congressman Robert A. Roe in facili-
tating the purchase of all of the outstanding stock of the
Company by The Okonite Company Employee Stock Ownership Trust.

I respectfully submit, for the reasons that follow,

that the Company has not made any vprohibited corporate contri-
bution or expenditure.

LEGAL ISSUES

To constitute a prohibited corporate contribution
or expenditure under section 44lb, a corporation must incur
an obligation {1} "in connection with" an election to federal
office, (2) "for the purpose of" influencing the election or
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John G. Murphy, Jr. November 1, 1976
Page Two

nomination of any person to federal office and (3) in a manner
that constitutes "active electioneering.”

1. "In Connection With" Test. -- Section 441b and
the Commission's Regulations l14.2(b) and 1l14.1(a) make it
unlawful for "any corporation . . . to make a contribution
or expenditure in connection with any election™ to federal
office. While no definition of "in connection with" is pro-
vided in the Act, it imports a requirement that there be a
reasconably direct causal connection between the contribution
or expenditure and the federal election. This point is es-
pecially important in viewing corporate expenditures. It
means that it is not enough to find that the corporate obliga-
tion was incurred when a federal election is in progress.
The expenditure or contribution must be prompted, caused by,
or made with an eye toward the election.

2., "For the Purpose of Influencing," Test. -- Under
tne definitions of contribution and expenciture set forth in
subsections 431(e}) and {(f), only corporate advertising obliga-
tions incurrea "ror the purpose of influencing the nomination
for election, or election, of any person to Federal office"
are prohibited. This element is included as part of the defini-
tion of contribution in subsections 431(e)(l) to {(e)(4), except
in the instance of transfers of funds made by a political com-
mittee. The definition of expenditure specifically excludes
in subsection 431(f){4)(£f) "any communication" not made for the
regquisite purpose., <Consequently, to be i1llegal under section
441b a corporate advertisement must be undertaken with the
specific "purpose" on the part of the corporation to influence
the outcome of a federal election.

3. "Active Electioneering” Test. -- To the extent
that case law exists dealing with the 1ssues raised by this
matter, federal courts have construed Section 441b, or, more
accurately, its predecessor section 610 of Title 18, to require
a finding that a communication constitutes "active electiconeer-
ing." 1In Ash v. Cort, 350 F.Supp. 227 (E.D. Pa. 1972), aff'd,
471 F.2d 8TT (3d Cir.), reversed on other grounds, 496 F.2d 416
(3d Cir. 1973), reversed on other grounds, 45 L.Ed. 26 (1974),
a stockholder complained about advertisements which Bethlehen
Steel Corporation had placed in late 1972 concerning the need
for an honest campaign. The advertisements quoted from a speech
by Bethlehem's Chairman of the Board concerning the need for
honesty in campaigns; an unnamed candidate was gquoted, the
intent of the advertisement being to refute the quotation.
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John G. Murphy, Jr. November 1, 1976
Page Three

Although the candidate 1is unnamed, it was obviously a statement
made by George McGovern. In any event, the stockholder argued
that these advertisements viclated section 610, The Court
disagreed, stating:

"The expenditures made by Bethlehem Steel
Corporation in connection with the ad-
vertisement, the speech, and the folder
did not constitute 'active electioneering
directed at the general public on behalf
of a candlidate in a Federal Election' as
defined in the legislative history to the
recent amendment of 18 U.S.C., §610;
Congressional Record, November 30, 1971,
H 11477, 11478." 350 F.Supp. at 232,

Although ultimately this case was disposed of on other grounds,
the Court of Appeals and the Supreme Court did not take excep-
tion to this fundamental point made by the District Court.

This case illustrates the fundamental proposition, particularly
relevant to the present situation that in the case of cash con-
tributions to a candidate or a committee the Act can and should
be broadly construed; but the Act must be narrowly and carefully
construed when applied to independent obligations incurred to
make a public communication, cf. United States v. CIO, 335 U.S,.
106 (1948), in order to avoid making every communication that
directly or indirectly relates to political matters or potential
candidates - regardless of timing and content - a viglation of
the Act.

The Facts

The affidavit submitted by Victor Viggiano, Chairman
and President of the Company, establishes the following facts:
(1) the advertisement was published in response to, and immedi-
ately following, the successful completion of the purchase of
all of the stock of the Company by the employee stock ownership
trust; (2) the advertisement was published for the dual purpose
of thanking Congressman Roe for his help anad making the success-
ful completion of the purchase known in New Jersey; (3) the ad-
vertisement served the legitimate business interests of the
Company by advertising the Company's independence to its custo-
mers and suppllers.

In addition, the advertisements were placed and ran
as soon after the stock purchase as practicable, which happened
omTreq o
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John G. Murphy, Jr. November 1, 1976
Page Four

to be several weeks after the New Jersey primary and three
and a half months prior to the election.

Applying the law to these facts, it is respectfully
submitted that the funds spent for this advertisement were
not prohibited by section 441lb.

First, the advertisement was run because of, and
thus "in connection with", the successful completion of the
stock purchase. It was not prompted by or related to the elec-
tion. Both the timing and the content of the advertisement
point to the fact that it was not in connection with the elec-
tion. The advertisement did not mention Mr. Roe's candidacy,
his opponent, the election, or his political views. It merely
Stated objectively determinable facts concerning the Company,
the ESOT, and Mr. Roe's role.

Second, the purposes of the advertisement were to
thank Congressman Roe and to promote the Company's business
relations. There is absolutely no evidence that the advertise-
ment was intended to have any influence upon the election or
that such an advertisement would actually have any influence
on the election. To the contrary, Mr. Viggiano's affidavit
establishes an absence of at least any subjective intention
to influence the outcome of the election. Moreover, the objec-
tive facts of content and timing of the advertisement provide
an inference that the advertisement was not meant to, nor could
it have, any influence on the election. For these reasons,
the advertisement constitutes a communication not undertaken
for the purpose ¢f 1nfluencing an election and, therefore,
by definition is not an "expenditure” prohibited by section
441b,

Third, the communication by the advertisement of ex-
isting fact, which could be construed as favorable to Mr. Roe,
should not be confused with active electioneering. Although
gratitude to Mr. Roe was clearly and openly expressed, the
Company also advertised its own business interests in the com-
munication. The advertisement did not mention the electicn.
It did not endorse mr., Roe, advocate his political views, or
advocate the defeat of any opponent. Finally, the timing of
the advertisement could not have Lbeen worse in terms of active
electioneering. Conseguently, the advertisement did not con-
stitute a prohibited expenditure because the communication
did not constitute active electioneering, as required by the
judicial gloss on the statute, "

t
erlu.- La-

BFFIDE UF BENEfAE oo wont



John G. Murphy, Jr. November 1, 1976
Page Five

Finally, an interpretation which places this communi-
cation in the category of unlawful expenditures would expand
the statute to prohibit the communication by a company to the
public of facts relating to itself if those facts happen to
involve persons holding public cffice -- regardless of whether
any advocacy 1is invelved. (learly, the law prohibits a company
from taking sides in an election. Obviously, it was designed
to prohibit under-the-table contributions and indirect contri-
butions of money, goods, or services. But the law cannot,
without infringing upon due process and First Amendment con-
cepts, prohibit a company from publishing news or commentary
concretely related to its own business interests or activities.
{CE. Section 441(£f){4)(A), excluding news stories from the
definition of "expenditure." This underscores the importance
of the distinction between communications which "advocate” and
those which report fact.) The test cannot be loosely drawn,
prohibiting a corporate advertisement simply because it involves
a political figure and is published at a time when an election
is several months away. The test must provide more visible
lines of demaraction., It 1s submitted that the advertisement
in guestion, whicn neither speaks to the election nor voices
an endorsement and which is clearly and directly related to
the Company's business activities and 1interests, falls on the
permissible side of the line that must be drawn tc protect
First Amendment rignts, and, of egual importance, to prevent
the law from being so vague as to infringe due process standards.

You have also asked that we forward to you informa-
tion on the costs of the advertisement and on any other adver-
tisements with respect to elected officials. Enclosed herewith
is an affidavit executed by Victor S. Viggiano in response
to that reguest.

Very truly yours,

6L, \\VJQ& LA

John R. MacKay 24
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AFFIDAVIT OF VICTOR A, VIGGIANO

STATE OF NEW JERSEY)
) s8
COUNTY OF BERGEN )

VICTOR A, VIGGIANO, being of full age, deposes and says:

1, I am the Chairman of the Board, President, and Chief
Executive Officer of The Okonite Company, a corporation organized
under the laws of Delaware, having its business headquarters in Ram-
sey, New Jersey,

2. This affidavit is submitted in response to a letter from
the Federal Election Commission, dated October 20, 1976, relating to
MUR 200(76) and MUR 213(76).

3. The amounts paid by The Okonite Company for the adver-
tisements referring to Congressman Roe which appeared in the newspa-
pers are as follows:

Passaic-Clifton Herald News $ 2,184,00
Paterson News 1,637.44
Newark Star Ledger 4,964, 40
Bergen Evening Record 2,400, 00

$11, 185, 84

Advertising agency costs, including
type, photo copies, layout and paste up 998, 00

$12,183, 84

My knowledge of the foregoing amounts is based upon the records of the
Company of which I am Chairman of the Board, President, and Chief
Executive Officer,

4. The Okonite Company has not placed any newspaper ad-
vertisements with respect to any other elected officals in federal office.

b ile Al e

Victor A, Viggiano
Sworn to and subscri
before me this </
day of October, 1976,

A

- (Notary Public)

R
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Joha R. McKay 24, Esquire
Lowenstein, Sandler

' + Brochier, & e

Kohl, and Pisher . a3 -
744 Broad Street g At
Newark, New Jersey 07102 o ni %

hiy Re: _MUR 213 (76) o
N pear Mr. MoKay: ' '
£find a copy of tha complaint numbered s 8

Enclosed pléase
MUR 213 (76), which you reguested during your telephone e
conversation with Shesry Swirsky on October 26, 1976. X 3

You will nots that the allegations of this B
are identical to those contained in MUR 200 (76), with &
exception that this complaint refers only to the advertisement v =
in the Newark Star-Ledger on July 21, 1976. _

Sincerely yours,

[/

William oldakar
Assistaat General Counsel

Enclosure
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744 Broad Street -l b, 'y
Mewark, New Jersey 07102 .

~ Re: MUR 213 (76)
' pear Mr. McKay:
S

Enclosed please find a copy of the complaint mmbered

S+ MUR 213 (76), which raquested during yocur Ill:rnn
< conversation with B8 Pwirsky on Octobar 26, 1976.

o~ You will mote that the allegations of this complaint
' are identical to those contained im NUR 200 (76), with the

in the Newark Star-ledger on July 21, 1976.

S
v
Sincerely fm.r-.

[/
William oldaker
Asgistaat General Counsel

Enclosure

FEDERAL ELECT npropominy
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exception that this complaint refers only to the advertisement
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L. The following service is requested (check one ).

[ show o whom and date delivered............ I3¢
Show o whom, date, & sddres of delivery.. 3¢
RESTRICTED DELIVERY.

Show o whom and date delivered........... Gy

[J RESTRICTED DELIVERY.

1 ROyt sad adkienos of delivery 804

| 1TATICLL acemssec To- : .
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3. ANTICLE DESCRISFTION:
REGISTENED MO. | CERTIFICD MO | -
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FEDERAL ELECTION COMMISSION

1325 K STREET N.W.
WASHINGTON.D.C. 20463

9 .
CERTIFIED MAIL 0.0CT 1975

RETURN RECEIPT REQUESTED

John R. McKay 2d, Esqg.

Lowenstein, Sandler, Brochin,
Kohl & Fisher

744 Broad Street

Newark, NJ 07102

Re: MUR 200 (76)
MUR 213 (76)

Dear Mr. McKay:

As we have previously indicated to you, in each of
the above-numbered matters under review, the complainants
alleged that the Okonite Company made prohibited
corporate contributions or expenditures in placing
advertisements with respect to Congressman Robert A. Roe
in four newspapers.

Based on these allegations and your response to our
preliminary inquiry, the Federal Election Commission has
fourd that there is reason to believe that the Okonite
Company committed violations of §441b of the Federal
Election Campaign Act of 1971, as amended.

Under the Act, you have an opportunity to demonstrate
that no action should be taken against the Okonite
Company. Please submit any additional factual or legal
materials which you believe are relevant to the Commission's
analysis of this matter.

The Commission asks that you voluntarily comply with
the following requests for information:

(1) Please indicate the amounts paid by the Okonite
Company for the advertisements referring to Congressman
Roe which appeared in the Morning Call Paterson News
(July 16, 1976), The Passaic Herald News (July 16, 1976),
The Bergen Record (July 21, 1976) and the Newark Star
Ledger (July 21, 1976) .

TTDEQAL ELECTECH f‘!

g Ll

‘QC' 6,.(( rl':q;‘i‘ 3 5
é%g%?% preitl s
(Dt GFFIBE G toincur s

o




O ®
. 2 .

(2) Please indicate whether the Okonite Company has placed

any newspaper advertisements with respect to any other
elected officials in Federal office.

This information should be provided in the form of sworn
statements by individuals with personal knowledgc of the

matters alleged and submitted within ten days of receipt of
this letter.

Sincerely yours,

Signed: Tohn G. Murphy, Jr.

John G. Murphy, Jr.
General Counsel
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I. The jellowing service s reguessd (check one).
Show o whos sad dess delivernd. ... 15
Show w whom, date, & addres of delivery. 34

[0 RESTRICTED DELIVERY.
Show o whom snd dave deliversd . iy

] RESTRICTED DELIVERY.
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FEDERAL ELECTION COMMISSION

1325 K STRELT N.W.
WASHING TON,D.C. 20461

2 0 0OCT 976

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Honorable Robert A. Roe
U. S. House of Representatives

Washington, D. C. 20515

Re: MUR 200 (76)
MUR 213 (76)

Dear Mr. Roe:

The Federal Election Commission is currently investigating
o allegations regarding the Okonite Company's expenditure of
corporate funds for four newspaper advertisements expressing
h appreciation for your role in the establishment o . Okonite's

Employee Stock Ownership Trust.

~ In connection with this investigation, we would appreciate
a sworn statement from you with respect to whether the news-
. paper advertisements constitute independent expenditures within

the meaning of the Federal Election Campaign Act of 1971, as
amended. "Independent expenditure" is defined by 2 U.S.C.

- §431(p) as:

r an expenditure by a person expressly advocating
. the clection or defeat of a clearly identified
: candidate which is made without cooperation or
~ consultation with [you] or any authorized com-

mittee or agent of [yours] . . . and which is
not made in concert with, or at the request or
suggestion of, any candidate or any authorized
committee or agent of such candidate.

The Commission 1s under a duty to investigate this matter
expeditiously; therefore, your prompt reply would be appreciated.
If you have any questions, please contact David R. Spiegel
(telephone no. 202/382-4055), the attorney assigned to this
matter. We have enclosed herewith a copy of our letter

to the Okonite Company.

e

Sincerely yours,

T e

oMty

N c

< o

v 2

%@5 John 5. Murphy, Jr.
% “ General Counsel beoth
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
) MUR 200 (76)
MUR 213 (7e6)

The Okonite Company

CERTIFICATION

I, Marjorie W. Emmons, Secretary to the Federal Election
Commission, do hereby certify that on October 19, 1976, the
Commission determined by a vote of 5 - 1, that there was

reason to believe that a violation of the Federal Election
had been committed in the

Campaign Act of 1971, as amended,
Commissioner Aikens voted against

above-captioned matter.

the apove action.

/.J’-/:' L Ly q Ll syl
Marjorie W, Emmons
Commission Secretary
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

MUR 200 (76)
MUR 213 (76)

the Okconite Company

GENERAL COUNSEL'S REPCRT

I. Summary of Allegations

The two complaints raise the same issue. It is
alleged that the Okonite Company, a corporation, placed
full-page advertisements in four newspapers of general
circulation in New Jersey which refer to Congressman
Robert A. Roe and constitute prohibited corporate
contributions or expenditures for the purpose of
influencing his re-election in the 8th District of

New Jersey or in connection with his election.

II. Evidence

The advertisements appeared on the following dates
in the following newspapers with circulations which
include but are not limited to the 8th District of New

Jersey: The Morning Call Paterson News, July 16, 1976;

R
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The Passaic Herald News, July 16, 1976; The Bergen Record,

July 21, 1976; and The Newark Star Ledger, July 21, 1976.

The advertisements appeared approXximately five weeks
after Congressman Roe's victory in the New Jersey
primary election. The advertisements, which were the
same in all of the newspapers, state in headline~style,
bold-face type, "Thank You Congressman Robert A. Roe!"

A large photograph of Roe accompanied by some of his
biographical data appears at the top of the page. The
bottom half of the advertisement consists of a photograph
of Congressman Roe with Okonite Company officials and a
five-paragraph description of the Company's new employee
stock ownership trust [ESOT]). The ad ends with the
sentence "Congressman Roe, we deeply appreciate all that
you did to make our American dream a reality.

In response to the Commission's preliminary inquiry
to the Okonite Company, the attached letter from counsel
to the company, John R. McKay 2nd, and affidavit from
its chairman, president and chief executive officer,
Victor Viggiano, were submitted to the Commission. Both
documents indicate, in summary, that the Okonite Company
has recently been in uncertain financial condition due
to frequent changes in ownership. At the company's

FEOTROL £ 0
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request, Congressman Roe was instrumental in obtaining

a grant from the U.S. Department of Commerce Egonomic
Development Administration to finance an ESOT for the
company. Congressman Roe was contacted because he
represents the congressional district in which two of
the company's plants are located. The Okonite ESOT was
finalized on June 30, 1976. The aforementioned documents
indicate that the purpose of the ads was to express
gratitude to Congressman Roe for his material reole in

the establishment of the ESOT and to anncunce the change
in corporate structure to Ckonite's suppliers and customers
and to the general public.

According to the affidavit, the ads were not placed
at the regquest or suggestion of Congressman Roe or his
authorized committee. Nor is there any evidence that
Okonite consulted with Roe or his authorized committee
regarding the placement of the ads.

Congressman Roe and his authorized committee do not
report any contributions from an Okonite PAC, nor does
Ckonite claim to have established such a separate
segregated fund. The aforementicned affidavit and letter
from counsel do not deny that the ads were financed by

corporate funds.
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III. Analysis

The threshold gquestion in these MURs is factual:
whether the payment for the advertisements by the
corporation constituted a contribution or expenditure in
connection with Congressman Roe's re-election campaign
in the 8th District of New Jersey. Although the issue
is controverted, with respondent contending that the
sole motivation for the ads was to express gratitude,
the circumstances surrounding the ads, in our view, meet
a determination that there is reason to believe they
constituted a contribution and were therefore in violation
of 2 U.5.C. §441b. It is uncontroverted that Okonite
paid for the ads with corporate funds.

In our view, the proximity of the general election
overshadows the purported informative role of the Okonite
advertisements and gives them a clear political effect.
The medium, general circulation newspapers which include
Roe's district, and the timing of the ads logically have
the effect of enhancing Roe's candidacy regardless of
whether they constituted a meaningful expression of
appreciation for a congressman seeking re-election.

2 U.5.C. §441b prohibits corporate contributions
and expenditures "in connection with [an election for

Federal office]l." No court has reached the precise

FEDERAL 107"
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issue which arises here, i.e., whether a corporate
expenditure for a communication which does not expressly
advocate the election of a clearly identified candidate
but can be inferentially interpreted as doing so is "in
connection with" an election, and therefore, within the

ambit of §44lb. See, e.g., Cort v. Ash, 423 U.S. 812

(1975), where the Court expressly declined to decide
whether 18 U.5.C. §610, the predecessor of 2 U.S.C.

§441b, proscribed corporate expenditures for advertisements
analogous to those placed by the Okonite Company. However,

the phrase "in connection with," which appears in all

of the legislative enactments which preceded 2 U.S.C.
§441b, is broadly fashioned, in contrast to other sections
of the Act, such as §§431(e) and (f), which contain the
phrase "for the purpose of influencing [an election]."”

In addition, the Supreme Court has consistently found the
elimination of "the corroding effect of money employed in

elections by aggregated power" to be one of the purposes

underlying 18 U.S.C. §610. United States v. Auto, Workers,

352 U.S8. 567, 582 (1957). Thus, in light of the statutory
history and legislative intent of §441lb, it is our view
the QOkonite's expenditures for the newspaper advertisements

acclaiming the accomplishments of Congressman Roe on

FEDERAL ELECTiNY possenigqinys
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Okonite's behalf was in connection with the election of
Congressman Roe and therefore, in violation of §441b.*

The fact that the available evidence indicates
that the Okonite advertisements constitute an independent
expenditure does not change this analysis because §441b
appears to cover such expenditures. The term "expenditure”
in §441b is used in an undifferentiated sense and therefore,
may be construed to include independent expenditures.
Furthermore, in cases arising under 18 U.S.C. §610,
no court has predicated its analysis of what is or is
not a prohibited expenditure on the issue of independence.
In fact, in holding that the use of labor union dues to
sponsor a commercial television broadcast designed to
influence the public at large to vote for certain
candidates violated the Corrupt Practices Act, the Supreme
Court emphasized that the Act was amended to include

"expenditures" to embrace precisely the kind of indirect

*/ The Commission's similarly expansive reading of the
term "expenditure" lends support to the conclusion
urged here. See, e.g., A0 1975-108, 41 Fed. Reg.

5753 (1976), in which the Commission held that costs
incurred by Federal candidates of the Labor Party in
making non-party appearances may be expenditures within
the meaning of the Act.
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activity alleged in the indictment. United States v.

Auto. Workers, supra, 352 U.S. at 585. More recently,

in the context of §610, a court stressed that "[i]t is
the substance of the transaction and not the form that

controls." United States v. Chestnut, 394 F. Supp. 581,

587 (S.D.N.Y. 1975), aff'd, 533 F. 24 40 (2d Cir. 1976).

The above analysis is supported by the Commission's
proposed regulations. §114.1(1) refers to contributions
or expenditures "to any candidate, political party or

committee, organization, or any other person in connection

with any election . . ." [emphasis added]. That language
covers Okonite's expenditures for newspaper advertisements

praising Congressman Roe.

IV. Recommendation

The Commission should find reason to believe that
violations of 2 U.5.C. §441b have been committed by
the Okonite Company. The attached letters should be

sent.

DATE: GJT\LU' \\ iﬁ\ﬂo PP L
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ALAN Y LOWENSTEIN
RICHARD M BANDLER
MURRT O BROC HIN
BENEQICT M HOHL
ARNOLD FIAHER
JOSEPKH LEVOW BTEMNBLRA
HATTHEW P. BOYLAM
BRUCE & SDULBON
VOMN R WMat HAY 80
MURRAT J LAULICHT
ARCHIBALD S ALEXANDER, JR
MARTIN R QOODMAHN
JORN D SCRUPPER
SIEFHEN N DERWER
WILLIAM T. KNOX 1V
MICHAEL L.ASDBURG
ALLENB. LEVITHAN

R BARRY QSTIQER
ODREQORT B REILLY
OAVID W MILLS

MELVIN OREENBERO
PETER H. EHRENBERA
BARBARA BYRO WECNKER
ALLAN G TRAPUNSXY
LEWIS J. PAPER

STANLEY &4 EPSTEIN
FRANCD GARC:A
RONALD M JANIS

(¢ 449

-
By "t
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L
- 3 . S A0S

¢ 5
LOWENSTEIN, SANDLER, BROCHIN,KOHL & FISHER ‘L‘O

R

744 BROAD STREET

%ﬁ? 1

e

NEWARK, N. J. 07102

.
1o

TELEPHMONE

201 824-4800

September 2, 1976

+61999

Federal Electicon Commissicon
1325 K Street, N.W.

Washington,

Attention:

D.C. 20463

Victor Sterling, Esg.
MUR 200

Re: (76)

Gentlemen:

A. Viggiano,

Enclosed herewith is the affidavit of Victor
in support of a number of factual conten-

tions contained in my letter of August 26, 1976, with
regard to the complaint concerning The Okonite Company.

Yours very truly,

Ja \ﬂ_;_JQ%f

John R. MacKay 2nd

JRM:epd
Enclosure
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AFFIDAVIT OF VICTOR A. VIGGIANO

STATE OF NEW JERSEY:
COUNTY OF ESSEX ;SS

VICTCR A. VIGGIANQO, being of full age, deposes and
says:

1. I am the Chairman of the Board, President, and
Chief Executive Officer of The Okonite Company, a corporation
organized under the laws of Delaware, having 1its business head-
guarters in Ramsey, New Jersey,

2. I have been emploved by The Okonite Company since
1952 and have held my present office since 1971.

3. The Okonite Company was lndependent until 1958
when it became a wholly owned subsidiary of Kennecott Copper
Corp.; in 1965 it became a wholly owned subsidiary of L-T-V
Corp.; in 1971 it became a wholly owned subsidiary of Omega-
Alpha, Inc.; 1n 1974 Omega-&lpha, Inc. declared bankruptcy.
Shortly thereafter it became apparent that the Company would
be sold once again.

4. Since June 30, 1976, the Company has been wholly
owned by The Ckonite Company Stock Ownership Trust (the ESOT),
a gualified employee benefit trust pursuant to which all issued
and outstanding stock of the Company is or shall be owned bene-
ficially by the employees of the Company.

5. To my personal knowledge, each of the changes of

ownership {(except the last) was disruptive to the conduct of
FEDERAL #1257
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the business of the Company, causing significant apprehension
throughout the Company with regard to job stability, continu-
ation of management policies, and in particular, the ever-
present threat of the termination of business activities at
one or more of the Company's several facilities in New Jersey
and in the other eight states in which the Company has plants
or warehouses.

6. The apprehension concerning new ownership was
substantially increased during the period from June 1975
through June 1976 when 1t was learned that some of the pro-
spective purchasers of the Company might be inclined to cut
back on or dispose of significant parts of the Company's man-
ufacturing activities.

7. In apprecxlmately June of 1975, after reading
about the experience of South Bend Lathe Company with an ESOT
and the federal funding 1t obtained, I contacted Congressman
Robert A. Roe by letter to seek his assistance in determining
whether such federal funding might be available to an ESOT
formed on behalf of the employees of The Okonite Company.
Neither I nor, to the best of my knowledge, anyone I knew had

had any previous contact with Representative Roe, and I was

not even aware at that time of any of the committee assignments

which he had.

8. Congressman Roe answered my 1nguiry promptly and,

thereafter, took the lead 1in assisting the ESOT 1n cbtaining

federal funding through a federal grant to the New Jersey
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Economic Development Authority and a loan of the grant funds
from the NJEDA to the ESQT.

9. My initial contact with Representative Roe, as
noted above, was in about June of 1975. The grant agreement
between the federal Economic Development Administration and
the NJEDA relating to the $13 million grant was not actually
entered into until May 27, 1976, and the final authorization
from the federal Economic Development Administration to the
NJEDA to disburse the $13 million loan to the ESOT was not given
until June 25, 1976. In the intervening period, Representative
Roe provided invaluable assistance to the Company and to the
ESOT by following through with the various layers of the federal
Economic Development Administration to ensure that the grant
appllication was processed promptly and that there were no delays
on account of administrative lapse,

10. The federal grant (and attendant loan from the
NJEDA) was the key to the entire ESOT transaction. Without
1t, none of the other ESOT financing, obtained directly and
indirectly from ten banking institutions, would have been
possible,

11. At no time did Representative Roe or any member
of his staff ever suggest or imply that anything was expected
in return from the Company, the ESOT, or the employees of the
Company. Similarily, at no time did I or any member of my
staff indicate to him or any member of his staff that we would

do anvthing for him in exchange for his efforts.



12, I was enormously impressed by this example of
public service as were the many employees in the Company who
had knowledge of the efforts expended by Representative Roe
to enable us to achieve our goal of employee ownership of the
Company.

13. When the ESOT transaction was closed, the ESOT
purchasing 100 percent of the Company's issued and outstand-
ing stock, on June 30, 1976, I 1mmediately took steps to an-
nounce this event to the lead members of my staff and there-
after to promulgate this information to all of the employees
of the Company.

14, The response to this news was -- as I charac-
terirzed 1t then -- "euphoric" on the part of all employees of
whom I have knowledge.

15. It was at or about the time of the closing that
1t occurred to me that Representative Roe should be thanked
In the most resounding fashion possible and having made that
determination, I took action to place these messages 1n the
newspapers to serve the purpose not only of thanking Congress-
man Roe but also of making generally known the fact that the
Company was no longer under the control of a bankrupt company,
Omega-Alpha, Inc.

16. A significant number of the Company's custcmers
and suppliers are located in New Jersey, and the Company's
competitors had, since the bankruptcy of Omega-Alpha, Inc.,

attempted to undermine the confidence of customﬁﬁ&qand sup-
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pliers in the Company, with varying deqrees of guccess, by
calling to their attention the bankruptcy of Omega~Alpha, Inc.
17. 1In causing these newspaper messages to be pub-
lished, it was not my intention or purpose to influence or in
any cther way to affect the outcome of the general elections
to be held in November 1976, but rather to accomplish precisely
what these printed messages did accomplish -- that is, to say
thank you in the loudest, clearest fashion possible on behalf
of the approximately 1,700 employees of the Company who bene-
fited by the actions of Representative Roe and at the same time
to let the word out publicly that the Company was no longer
owned by Omega-Alpha, Inc. I am sure that I would have taken
the same action shortly after the closing, regardless of when
the closing took place, whether in January 1976, December 1976,

or any other time.

5 g

Victor A, Vigglano

Subscribed and sworn to
before me this -3~ ‘'‘“day
of September 1976

7l

e A ff é CEF L

NOTARY PUSLIC OF NEW SERSEY
By Commussien Cipiies dwy 20, 1981
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Federal Election Commission

1325 K Street, N.W.

Washington, D.C. 20463
Attention: Victor Sterling, Esg.

Re: MUR 200 (76)

Gentlemen:

This firm represents The Okonite Company. I am writ-
ing in response to your letter, dated August 10, 1976, and re-
ceived by the Company on August 16, 1976, concerning a complaint
against the Company, designated by you as MUR 200,

The complaint concerns the publication on behalf of
the employees of the Company in two newspapers of a public
"Thank You Congressman Robert A. Roe!" for his substantial ef-
forts in assisting The Okonite Company Employee Stock Ownership
Trust {(the ESOT}) to finance the purchase of all of the issued
and outstanding shares of the Company. &lthough the complaint
deals with publication in two newspapers, the same message ap-
peared in a total of four newspapers, The Morning Call Paterson
News (July 16, 1976), The Passaic Herald News (July 16, 1976),
The Bergen Record (July 21, 1976}, and The Newark Star Ledger
{July 21, 1976).

These messages were placed in the newspapers without
the prior knowledge of Congressman Roe, and there had been no
commitment or understanding that the Company would do any such
thing. As a matter of fact, I understand that the Congressman
was surprised when he learned of 1t.
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Federal Election Commission August 26, 1976
Page Two

It should be apparent from the text of the published
message (certainly not "active electioneering”) and from the
timing of publication (as soon as practicable after the pur-
chase by the ESOT and co-incidentally a few weeks after the
New Jersey primary and three and one~half months before the
general election -- hardly good timing for a company that in-
tended to influence an election) that the publication was not
with an intention or purpose te influence or otherwise affect
an election.

The overriding fact, compelling dismissal of the com-
plaint, is that the publication of this message in these news-
papers related directly to the consummation of the purchase of
the Company stock by the ESOT, not to an election. This stock
purchase was an extraordinary event, resulting in the employees
of the Company becoming the beneficial owners of 100 percent
of a major American company and the creation of the biggest
ESOT in the United States.

In order to understand the context of the publication
of these public messages of appreciation to Congressman Roe
and the circumstances in which they were made, it is helpful
to have some understanding of the background of the Company,
the ESQT, and the stock purchase transaction which was clesed
on June 30, 1976,

The Company is a major American producer of wire and
cable, and has been in business since 1878. Untitl 1958, it
was independent; since then, it has been traded around by a
succession of owners —-- Kennecott Copper Corp. (1958-1965),
L-T-V Corp. {1965-1971), and most recently Omega-Alpha, Inc.
(1971-1976), each change in ownership causing substantial ap-
prehension among the Company's employees with regard to top
management policies, especially with regard to whether the new
owners would cause the Company to discontinue part or all of
its business, shut down one or more plants, etc.

In September of 1974, the most recent parent of the
Company, Omega=-Alpha, Inc., filed a petition under the federal
bankruptcy laws, and tcp management of the Company thereafter
determined that they would take all possible steps to avoid a
repetition of finding still another stranger coming into owner-
ship of the Company with all of the accompanying uncertainties
created by such a change of ownership.
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Federal Electicon Commission August 26, 1976
Page Three

By June of 1975, Company management decided to
explore seriously the possibility of creating an ESOT to ac-
guire the Company's stock from the trustees in bankruptcy of
Omega-Alpha, Inc. The Company learned ¢f the ESOT concept
and EDA assistance from the experience and publicity of the
ESOT formed by South Bend Lathe Company in South Bend, Indiana.
Congressman Roe was contacted, since he represented the con-
gressional district in which two of the Company's plants were
located, both in areas deemed to be economically disadvantaged.
As it turned out, he expressed immediate and strong concern
for the problem faced by the Company, particularly since it
was guite possible that any new owner of the Company might
seriously consider a shut-down of the Passaic and/or Paterson
plants, employing a total of approximately 500 people. AS
a result, he adopted this project as though it were his own,
taking the lead in many respects to assist the Company and
its ESOT-in~formation to obtain a $13 million grant from the
federal Economic Development Administration of the Department
of Commerce to the New Jersey Economic Development Authority
upon the condition that the NJEDA lcan that sum to the ESOT
as part of the financing tc be used by the ESOT to purchase
all of the Company's shares,

This grant was the keystone of the entire trans-
action., Without 1it, none of the other financing would have
been possible. Congressman Roe worked tirelessly to ensure
that the grant was made in a timely fashion, that the paper
work was handled promptly, and more than once intervened in
order to ensure that there would be no delays caused by apathy,
inefficiency, or red tape in the processing of the application,
In addition, he was instrumental in assisting the Company and
its ESOT in establishing a sound and good working relationship
with the NJEDA in its initial stages.

In the intervening period, the ESOT was involved in
a bidding war with a number c¢f other prospvective purchasers of
the Company, including Perilli Wire and Cable Corp., a wholly-
owned subsidiary of a publicly owned Swiss international con-
glomerate, already a dominant force in the world market for
wire and cable products; Ocifint Corporation, a subsidiary of
related Swiss and Luxembourg international corporations;
Bethlehem Copper Corporation, a Canadian based company; Valhi,
Inc., a domestic company, apparently working with and influ-
enced by James T, Ling, who had been a dominant force in
Omega-Alpha, Inc. and previously in L-T-V Corp.; Summit Oil
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Federal Election Commission August 26, 1976
Page Four

Company, a domestic company, apparently supported by foreign
money; and possibly others, 1In February of 1976, the trustees
of Omega—-Alpha, Inc. determined to sell the Company to the
Okonite ESOT at a price of $38 million. Thereafter, in June,
Perilli Wire and Cable Corp. and Summit Oil Company interposed
higher bids, driving the final price to 544 million. Ewven

on the last day, June 30, 1976, valhi, Inc., purported toc sub-
mit a further competing offer to the Court, which delayed the
closing for a number of hours. Ultimately the Court entered
the order, confirming the modified proposal by the trustees,
and the transaction was consummated.

The result of these efforts was the c¢reation of what
we understand to be the biggest ESOT in the United States and
probably the only one which owns 100 percent of a major indus-
trial company. 1In sum and substance, the employees of The
Okonite Company are now the beneficial owners of all of its
issued and outstanding shares. <Commentators have character-
ized the ESOT concept as a new and dramatic form of workers'
capitalism. At the same time, the public benefits because the
Company 1s committed to maintain reasconable levels of economic
activity and employment in New Jersey and, in particular, in
the economically distressed areas of Passaic and Paterson, and
because the grant funds, as they are repaid by the ESOT to the
NJEDA must be reapplied for similar purposes.

It was in the context of this dramatic series of
events resulting in an extraordinary corporate structure, with
encrmous potential benefits to the Company, each of its employees,
and the public, that the message of appreciation was published.

The publication of these messages of appreciation in
four New Jersey newspapers, at least two of which circulate
widely beyond the boundaries of Congressman Roe's congressional
district, was a way of making the "thank you note" as resounding
as possible. They would have appeared shortly after the closing,
regardless of whether the closing took place in March 1976, June
1976, or December 1976, Moreover, publication also served the
not insignificant purvose of publicizing the Company by bringing
to the attention of the public its new corporate structure, in
particular suppliers and customers who had been apprehensive be-
cause of the bankrupt status of the Company's parent. Perhaps
these circumstances are not dissimilar to advertisements which
appear, from time to time, announcing the death of a partner or
officer of a business, expressing public appreciation of the
services rendered by the decedent; or the publication, from time
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Federal Election Commission August 26, 1976
Page Five

to time, in newspapers or other media of anniversary greetings
from one spouse to another. People frequently do such things -~
and without ulterior motives.

Obviously, if the Company had had any intent to in-
fluence the outcome of the general election, it would have had
a petter sense of timing and would have deferred publication
until late September or October when the possibility of mem-
bers of the public remembering the message would have been
enhanced. What's more, if the Company had had in mind violat-
ing election laws, publication in four newspapers would hardly
seem an appropriate method for avoiding detection,

Enclosed are newspaper clippings from the Wall Street
Journal and from the Newark Star Ledger, describing in some de-
tail another ESOT transaction and this ESOT transaction in
various stages of its development. These clippings support
and expand upon the descriptions I have provided in this letter.

On the basis of the foregoing, it is respecfully sub-
mitted that the complaint should be dismissed. I will be for-
warding to you shortly an affidavit of Victor A. Viggiano,
President of the Company, supporting a number of the factual
assertions contained in this letter.

Yours very truly,

77761, £ e /\fgz? 2k
John R. MacKay 2nd
JRM :mag
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OkoniteTor 233 Miilion
To an [Emplove Trust

Byo Watt STREET JorR~ab Staff Reporler

DALLAS~In a sudden and urexpucted
move, the truxtees ol Omega-Alpha ine. -
currently In reorganization under Chajler 10
of the U.S. Bankruptey Act—apprived a
plan through which Omega-Alpra will re-
ceive $33 million in caxh for all the shares of
the fraued and outstanding capilal stotk of

subridiary.

The trustees, J Fdwin Fleming and Law-
ronce 1. Beason, said the sale is 1o be made
to an Emplove Stock Ownership Trust to be
established by Okonite “fur the henefit of
the employes of Okonite.””

As recently as Thursday, it was assumed
an cartier offer totaling $20 7 miihion by two
ialian comipantes for Okonite would be the
bams for the trusices’ reorgam:zatien plan,
which was fuiled Friday in Dallas federal

court. Houweyer, the tostees said 1t cone
tinued interest by several paries roanlied ini
“substantiil ineresses” beng madc lo pre-
vious offers aad that they regarded the -,'m-;
pleye trust alfer “superior to any other le-|
ceived 7 |

Urder Chapler 10, coniral of ke cou n'lp\r\"
Fasses lo court-appainled trusices aho in- |
vestipte comparny At and try fur comn- I
plete financial reorganization I mecrasary,
they may sl scme or all of the cempany's
assels Lo ralse morey 1o pay creditors,
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In addition 1o paving f386 million 1% cash
for the Okontte stock, Okonite also Wil can-d
cel a claim 11 has against Omega-Arpn.s ol
about 3) milllon con sernirg previous L. '
funded persion liabil: ty. Worth obout St rm I
lion at current values. the unfunded FeEnsion
fund liabil; iy was inc'uded in the pre\.lous )
: reported Nalian offer.

! That previous otfer was by Ocifint Co., 1
Delaware eonvern bl by IFD Intsreatize
SA., an imveament and hoiding cuslpars
affilialed with 1ne Agne!ls Groug of iy and
by Cenl Intermtian) of Lausanne. Switzer-

fand, an nfflinte of Coat Inturnataonad 8 A,
Turin. Italy.

The trusiee 3 saad that earlizr 077°r CGie
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ticns by Oiregc Al Ra untl at least 1980 o
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ng Ho pes to Build New Conglomerate,

PEEN]

A pp(u ently via Ome

By PHRISCILLA MEvER
Stof Reporler of Tug \WaLL Sm:rr JouvaNat

James J. Ling, the perststent conglomer.
ator, !s Lrying another comeback, |

Thia time his vehicle ls Matrlx Ine. Not
only dces he hope to bulld Ma'rix in the
mold of his former cenglomerated; but he
apparently hopes to do it with Okonite Co.,
which was part of those conglomerates.

Currently Okonite ls the principal nsset
of Mr. Ling’s previous effort, Omega - Alpha
Ine., which has been mired In a Chapler 10
bankruptey ‘procecding for more than n
year, An offer by two Itallan companies for
Okonlte —largely 3$30.7 million In cash, pre-
ferred stock and debt forgiveness—will be
the basls of a reerganizatfon plan for Ome-
gr-Alpha that s hankruptey trusteces plan
to file in foderal court tomorrow, Thut Mr.
Lirg and some of hls assouinles heope to

ock hat plan, replace It with one of thelr

‘own and ulthmately take over Onunlte.
: Toast week Valld Tne, which is s hvisod by

ir. L'ng ~nd co‘..ao‘hd by Co '-s-. Carp ‘L-‘.-‘\t! sont of a leaselt (which wayld reduce
n" Te a publle effciing for Ome s O tontnated debt) becomes
foutite e £25 g g rineip q| crniunt ol - ! ny vole on the co-trustee’s
:s‘.i'l-'-'r d dbrfnns al 33 cofs oA b

JCalar Vaind Tod set an ovplmation
1'.hc efter of rext T 2=lay.
Tr.)( 'ng Is Suepended

Tuc:Jay the Securitics aad Fxcharge
,Commigslon suspended  overthe- mur'cr
-trading  In securitles of Omega-Alpha
“through next Thursday so that ho'derg beirg
“asked to tender rofea to Valhl could ''con-
sider Inforination” ahboul the co-tiustee’s ce
organtiiticn plan
Eowaint countered yesterday by oxtending
CHs expiratlan date until Feh, 20 and explain.
Do het bslders contd tendor the notes eveon

pelile troMag ds o sospoaNd. (The muedita

dite fur’

';:‘:cc ol e dibostares ealier thfa 1o th
SRS Y AT “1‘d 521 sahed par 810 pain
]'1 ennt,)

The thoory Lelind the offer s 1% 'L Ly
satretling at Tor-t onelhird of ore ¢lo-s of
dLb’ in 1‘ f3 ¢re the ate E
the Ty otop con ove'e
R Lo hor ittty
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a—Alpha s Okomte

over the next ﬁ\c")'cars with noles a..nd any
remaining cash, And what remnined would

be Okonlie. .
Drlrate Sale by Matrx © - .

The offer and the jo'nt plan 1o reorganiu
Omcga-Alpha resulted from & private sale
by Mr. Ulng's Malelx to Vilhi of some $1.4
millon principal amount of the Omega-Al-
pha sutordinated debentures it held at Ma.
trix's averege cost of aboul §17 per 100
principal amount

Mr, Ling =UI! owng &bout §4.2 milllon
princlpal amount of these noteg and other
Ormega-Alpha subordinated debt, Will'am H.
Tinsley, Mr. Ling's attorney, a former Ome-
ga-Alpha officer and currently adviser to

Vathl on the offer holds about §654,000 prin-
clpal amount. NN :

Thus Valht and the t\\o Investors as !
group would own 629% of Omega.Alpha's
lolal sutordinated debt Including the 25
millfoh fnfue it all the other Omega-Alpha
1ates are topderd to Vel and if A proposed

d Mm the scene qul-
i fled far protectlion
s urder Chapter 11 of

y 2w In Septoimber 1974
T“:ll was lalir comverti=d %2 a Chapler 10 re
orgntzation. Urder Chnpier 10, control of a
conmpany paeces to a court-aprainted Lustee
who (nvestigates company affeirs wnd thes
for complete reorganizatlon,

Mr. Ling's approach to cong Jomerate
buiiding barically fnvolves Lu;.ing compa-
nles, seiiing off mincrity inlerests to the
i e and aeteploying the re olting funda

ta st i e s ot lons,

e u '_—:l to 1] ooy a =i W orlcetdend
ot dtyg canpeny Inte LYV Curp., whitch
wis, foroa while, the nalloa’s §4th largest

conpony. When oucted frem 1OV he pro-
duced Omega-Alpha from Ry Lall LTV
trg foes onl u-ing B's oo 1i%e fn-ur.
aee o Moles for soenily. .
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Omega-Alpha Trustees
Say Italian Firms' Bid
I's Base for Revamping

Bya Watl Stacer Jounwar Eiaf Reperter

DALLAS — Trusiees for Omega-Alpha
Inc., which is In Chapler 10 proceedings un.
der federal bankrupley law, sald a bid for
Omega-Alpha’s Okonlle Co. unit submitied
by jwo llalan concerns will form Lhe Basls
for thelr plan of reorganizalien for Omegs-
Alpha,

Under Chapler 10, control of Omega. Al
pha earller thls year pazsed to J. Eduin
Flemling and Lawrtnce L. Beasom, DaTas
lawyers who were apjointed trustecs 1o In-
vestipale company alfalrs and lry for com-
plete financtal reorganlzatlon

The lrusiees made thelr announcement In
fillng for an extenrion untll Jan, 13 of the
deadline for submiling thelr reorgantzation
plan. T I ;

The lrustees sald thelr plan will be based
on an affer by Ocifint Corp., & Delaware
concern held by IFT Interzallonnl S.A., an
Invesimenl end ho'ding coiapany affiliated
with the ALreill Group of Tialy, snd by Ceat
Inteanillonal eof Taus-rne, S.t:'!':r!'.r.d, nn
aftillate of Ceat Trterrational SA, Turln,
Ttaly. Ceat Irterpatlenal mates catle, Ures
and textflcs; Okenlte makes wire and cable
producta, = - i Lol

The Oclfint offer 13 a comblpallon of
cash, preferred slock and forglvencss of a U
ablilly valued al §30.7 milllon, the trustces
sald, Under the peoposal, they sald, Oclfink
will pay {% milllea cazh o 2equire the com.

207 of Qhonite's vollng ctock, : .

Tn addition, Omega-Alpha sl be froved
§19 mnllllan In preferred slock la Oloalte,
v 0lch will comsiitute £202 of OF lta's v ting
fhoies, (he Luttees 254, P 4 enn Tuf il

mon stock of Okenlte, whilch v il constitu'el,

elnne the prefueped z ’.-.-.‘f:_ Foe 119 eofliien s ] o

terTem. 2, 3273, ¢ b Zera Die. 31, 129, Ihg
oo Becy o ledh 'I . L .

Ocital's propesal fulsir cxlls for Okone
e to frr lve 33 palllen In unficn Yed pontlon

FIES LN LA O A 1Ly ﬁ...l'E.'l'pll:iTI'l. with a cupr
el Wnlor ol 01 ) iMen Aoy g & clontng
Ateaf Jo =10 Yeik, for ey AHEea, e
Lig. 307w 1 b Onifink vl ay an et titler ol
2.7 4, illun gach ea ﬁ‘f-!."l:,, .

The trustees corflrised thal e ﬂ:ifl.‘:!
offor was one of geven acd rald that, 1a eds
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Savi ng Jobs

By Jouxs J, RyaxN
Stafl Ragnrter of Tue WaLl ErHreT JOIrHX AL
SOUTH BEND, Ind - The workers take
over a factory, and the govirnment biacks
them to the hilt Moscow, 18177 No, South
Rend, 1975, bul don't worry The revolution
hasn't come
What has come i3 lederal azsistance for
employes who want to buy up the stock of
troubled companies in sreas that can't af-
ford to lose industry. The objrctive to keep
the companies from going ot ol business
and adding to the economic wors of their
deinniunities, The tactic has saved a ma-
chine ool maker here- Bouth Bend Lathe
Tne ~and s spreading to bigger concerns
elarwlore.

- Thewe rescue oprations are belng con-
dinted Ly the Foonomic Develspment Ad-
poni=tation JFDAY of the Department of

Coppnerce, using an increasingly popular
22 year o vekicle, the Employe Stock Oun-
erzbip IMon, or F20P. -

Yiur avirape EEOP isn'l A Fé=iue opera

=~ on Boatter s a hoandy way for mapage
fta (E b bt Poada ke the o o p ke 1 np
o Ol oa ethein the ! Wi ks
L TR B e L R I TR RATTR SRR 3 Y
e Toad etk e mem y Irem e iien -l
J LT I vcwd e s%5orelh 98 4 "ataral
The oo 20 ) iy o rtrddtes 1o the trost In de
Treenl 3ot Cetgprors har oot 4 a Pt or
of fTan brg ks fo cmiecropge the wae of
= Fxtil*s ejyoied thal, the povetisant bas
T kel it to do with them
~ e bhicel of B2 that s vore 1o Fauth
PT M Pothe la i rent in two U o0ie i ys
e Firab, e guveitonent Bas gaite no ol

Sttt The FIDA gronds funcls ta a et

conglumerate. Today it Is & thriving inde-
pendent enterprise, Its orders and ship
ments are dutpacing those of the machine-
tool industry as a whole. The productivily of
its 500 workers Is up 25% . Pretax profil is
runmirg mtl #5% of sales, as against Josses &
year ago The company estimates that sales
will total 118 million to ¥20 million In the fis-
cal year that began last July 1. 1Previcus
years® sales by ERL weren'l broken out by
Amsted. s

Since Suvuth RBend Lathe built its belter
ES0P, the warld hns boen beating a path 1o/
South Bend, 1 had a Fortune 500 conglom-
erate in here Lost woeek, and arcther 15 due
nexl Tuesday,' rays Dick Boulis, who was
SBL's president under Amsied and, ke
some other managenient people, has re-
malined In his post since independence. Mr
Boulis estimates that he has had inquiries
jfram a couple of hundred companies

The first concern lo set oul on the spe-
cifie trafl blazed by South Bend Lathe |8
Okonite Co. of Ramsey, NJ, a producer of

whre noel cable Diesite was lobed 1o be sofd
by Orega Apha Ine o Tt dnt e plag
whon 2 813 it en BDA graad tuthe =t e o
Mew Joreoy mrielred on K300 I itosd Alsg
Tif g 1o hftuw the snne b is W R
roe & Cos Fooopch fr =t foed ';..I.;
sbort af Tirumenw ki, T30, whome & it 4
Ch-irg omganle gaar atha el b |
ISt tvd Litienladicle :

Evests hoding ta South Bond Lake's -
onvering rote In fodernlly fumled P800S be-
gin in Janupry 1978 when 8 trade journal

earricd the nows Winl Amsted wis conedders

ol ty, whih then bops g Vgadating the division. Mr Polis, wha
O fo1 ovl, to the trasl, cunow cVed Boem prosidont of the divisinn sine 10,
VoAt e rs o etivs o cnms o | O FC the tea uf cmptuye canr st ip 1o
1 {5 ' ra Pt FoOMofliety, diteator of i Dol
A S e Poath 00 s Mr e
e b, "L b the ntea el 0" =
TERT .r\_jl"-l te heaflont |0y oy oA ul T4 ] i B
I~ i L raeel fodo1ad Lelp .1‘ -.r:' abid fhe ton o f o foreed od the
'y kst 1y boxipe a =mall =talie in Aty
ae b0y Ner Mhon Posdeg the L hule The £PA BoAd  trody des b5 o tim o
by b, teet o the FEGD ) prarih, ol e 3 iy
e o 10t s E B Pored Boothe wtaorgaed osothe B st
’ _ cotelled te beiooe of the oLt of the
H] Lo I'Ue Works a2 Fean alef Ly dteelf its Yod TR ;
-y, : . 1 "."n N LS 1 ot P I:I lr'l‘,' '--'l}' |j'_ll w . s i 1Lk it % |
. i1 s Titte 8 of The A¢1 7 iy RREELE S W 4% FPE| Et T O £ A
o I v pranded la ~tdedwr Tl g Tre aity of Boath ool " AT .-
i =y Sl AT A §ELEF B L R I ]
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Wyl % 1 fu iy ' L
o i
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'that the loss of 500 jobs would be & severe

How and Why U.S. Helped 500 Workers

Take Overa Machine-Tool Manufacturer

manulacturing, the present estimate is only
257 . nnd SouthBend wenld like Lo ralse that
10 3% Unemployment in the area, about
7% . tew) horrendous, but EDA officials fell

blow 1a The communily.
D lvered by Pitcher

Tie 85 million in EDA funds was deliv-
efed 1o the cily on June 8, 1575, by Wilmer
D % gar Bendy Mizell, the former ma-
fet pare kseball pitcher then serving as
oot Eeoretary of Commerce for eco
teatnde development An sdditional ¥2 million
that 5L needed to buy out of Amsled was
supplied by banks Within a month, SBL was
an Independent concern,

SHL has since renegotintled dower inlerest
rates o the bank Joans, in view of what the
barks call the firm's excellont progress. The
con.pany Is aboul seven months akead o
the bank payments; its first-year coniribu-
tien to the FSOP, for payment 1o the cily of
F otk Fond, will be §750,000, the maxitiem

Pl fur the tas breaks thal E20Ps ene
[ ¥ oA Gr bura i s thad FSOF loan paye
e te 4 uth anterest and |,-n||nr"|1. afe Lax
LTI e |
I3 Aes fagriig off s Jeans, South Facd
e i goong each epluye a Val atlsn bo-
= of & weik's extra pay at a telal cost of
(., The workers also got a lur-
boy ot Thandsgiving, m $20 Christmas bonus
and & pay increase thal wasn'l duoe until
rest Outober, bringing avcrage pay ta
nearly 35753 an hour.
EBL's prosperily mfluits a wesith of
eliarges  instituted  pince  Independonce,
which appropriately was achieved over 1t
yrar's Fourth of July wahond, Mr. It alis
rd Lis management teim have siepied
t ] tep oy ntrols on bivo 't ive atd oy 28
.!' Ty atbauhedd 3 breajer jFe-
i
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Blggest Jobin Iistory

But more imporlant vem siuch ancillary
income as rentals {s §BL's performance In
the markctplace. The current rate of incom-
ing orders is 755 ahcad of lasl year. The
company just landed the biggest job in s
70-year history with a bid of £1.5 milliun to
£ .“le 226 luthes to Tennessee scheals for
e in industrialoarts classes, 1Gevernrient

cad sches] urders acocunt for about 2370 -Jt
Col0s business, Teore s a Sauth Boad i
:.:‘. sord vintualy crery see st in the .\u\).l

! Bay Maurley, a dnll furoston who has
Yo with the ooy sny 23 )0 ars, ponyes 'a
greal «denge in auinde S He ays Ul pres
vinnely Qs wos juatl neettr Bb Lot now
v nllreadizs ot ’
seripoaemie s Lt e
‘ Araaber Lhevear wagter, ¢
says that baiter oo
lm.n ication is the b ot b po i
has wrought, Eutitin % s Vocp v rRers
:n":.'o:|=t of the comp.amy’s | o ress Mir Bods
s hulds mcetings of hie {0 onuvety WO
"L-H end of e o K fuice evety
| et I thare's g v dunt Ble)
i

g
Ir Q€ ars says, Uwe sorcam nd botler
Tightoow, exl of the 1 "lorbng is agoct

pgsions. The sale to the employes terfni-
ryted Amsted’s retirement plan, on the
tNeury thal persicrns were being replaced by
stack ¢urership At retirement, a worker
can £ his shures Yack to the BSOP trust
atasalue set by anouiside consultant, How-
ever, current Mot ciploeyes can't accumu-
Iite cnotugh eguity to match their lost
Am-ted rights.

10,073 Ehnres B

When South Bend Luthe was sel up 25 an
independonl enlily, il irxued 10,07 shares of
stock, all held for the workers in an ¢ mploye
stock ownership trust and put up as collat-
eral for the loans to buy the company. A
emmittce of five employes, including Mr.
Boulls, decides how the trust will vote the
shares As the loans are paid off, stock be-
commes avablable for vesting to Individual
o ployes uader a point systern based on
pay sud dergth of service. For the average
cmyplouye, that means about 23 shares .he
firz1 ycar. Shares are worth just over §1,000
cach.

Gerald Vogel, one of two United Steel-
workers tocal officials on the H.50P cominit-
lee that decides how uncMocated stock s
i\u!r-d. calls the retiremnt probtem a tharn
dn ocuar side”™ cied the anly aspoct of the
“hinrpe that warbers are Leppy with, The
vnien, which had o contract with Anztod
and ¢nntinies 1o represont ihe workers, Ras
cone lo caurt te force wrtstraticn of e j n-
siten respentalities of YL and Ametad. ‘1r
©oalis AL ds willing to da everyibieg
itcanto mede wl e the retiten ol ! '.c-
fits of veloran wisgluyes.

: Avrang nest L chersg e o oo
rrult_); Is aver ho b oved toe e el et
‘-"!'l'. they stdl hove 2 v 7 a0
T A I L e B S y il
e en the sireets by now
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Federal bklection Cvommission
1325 K Street, N.W.
Washington, D.C. 20463

Attn: Victor Sterling, Esg,
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l. The following service is requested (check one ),
[0 Shew w0 whom snd date delivered............ Iy
(B Show o whom, date, & sddrem of delivery.. 33y
[J RESTRICTED DELIVERY.
Show 10 whom wnd daie defivered. ... B3y

[] RESTRICTED DELIVERY.
Show to whom, datr. and sddrem of delivery 8y

o

e

1. ARTMCLE ADDRERAND TO-
Mr. Richard A. Zimmer

1. ARTICLE DESCRIFTION:

REQICTERED WO, | CIRTIFIED NO. | INSURID NO.
o addresses o mgenl

lhhmhdmmkkwm

/mu"mB-:?é z

5 ADDRERS (Complete anly of

& UMABLE TO DELIVER BECAUSL:

VW ORALNED O

o Py G e e
) 2w




?

FEDERAL ELECTION COMMISSION

1325 K STREET N.W.
WASHINGTON D.C.. 20463

CERTIFIED MAIL AUG 20 1976
RETURN RECEIPT REQUESTED

Mr. Richard A. Zimmer

Common Cause

28 West State Street, Rm. 910
Trenton, New Jersey 08605

Re: MUR 213 (76)

Dear Mr. Zimmexr:

This acknowledges recsipt oI your lettar of July 27,
1976, alleging vicolations cf the Federal Zlection Campaign
act of 1971, as amended , kv the Tkonite Cocmpany. As
you may be aware, the Federal Election Campaign Act of
1971, as amended, requires that all complain:ts be signed,
sworn, and notarized by the person(s} making the com-
plaint (see 2 U.§.C. Section 437g{a){2)}. Section 111
of our proposed regulations requira2s that a complaint
contain: (1) the full name, address and telephone number
of the complainant; (2) a clear and concise statement of the
Acts which are alleged to constitute a violation of the
Federal Election Campaign Laws; (3) copies of any evidence
availlaple to you which sustains the allegations of the
complaint. In the event you wish to file a complaint,
these recuirements must be followed.

I
i
1
!
!

Please feel free to contact me if you have further
guestions. The attorney assigned to this matter is
Victor Sterling (telephone no. 202/382-4055).

Sincerely your

Lo T

William Oldaker
o Assistant General Counsel
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'
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SENDER: e 1. 2, and
© FNOIL: Complon i 11020 URN 10 e
TETEE,
. The ing service is requested (check one).
to whom and date delivered............ 134

[ Show w whom, date, & sddrem of delivery. 33¢
[] RESTRICTED DELIVERY.
Show to whom and date delivered ... B3y

[] RESTRICTED DELIVERY.
Show to whom, date, and address of delivery 85¢

. ARTICLE ADORESSED TO:

“_qus 54’?‘&—1—1 /?‘-‘ ke *".T::_
D

3. ARTICLE DESCRIFTION:
miﬁ‘ CERTIFIED NO. | INSURED NO

42,38

(Abwrays sbtain signaturs of sddrmisss oF agemt)

I have received the article ?
oA : Autho
L N NI

6 UMABLE TO DELIVER BECAUSE:

 GOF RO -0
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_VSterling:pjg:7/29/76

ton, W. J. 07087 - RN R v 4 3

T " . 3 3 e
k. M |
1 [ 5 R

Dear Mx. mml

um% 21, l;;i?nm.'h vnnu- “r 'mum 7

Eleotion Camphign Act of£1971, as amended, by the Okonite
Company. We have numbeved your complain
nmmm-muuymm

The Commission has opensd a pre w into
your allegations. A copy of your cemplaint has been
forwvarded to respondent and he half besn asked to submit
asiy Televant mater{¥i§ within ten dxys. If you have any
other evidenage regarding this mtw. pleags auhl.t. ie
within five dnyc.

The attornsy assigned to thu case is Victox Sterling
(telephone no. -202/382-4055). Please do mot hesitats to

. write ox call q:! you have any questions.

i 7 Sinoerely yours,

FEDERAL BLECTION ¢ WS General Counsel
UFHPIHL 5': H a‘{ ] o _ s

OFFICE GF u-...-...“-, ‘dascl
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® ; Add your

1. The following service is
[ Show 1o whom and date o
phhih,dlﬂ.lﬂdﬂﬂﬁﬁtﬂu Asy
[ RESTRICTED DELIVERY.

Show to whom and date deliversd_.

O RESTRICTED DELIVERY.
Show to whom, date, and addres of :klmnf Huf

ADDRESSED, TO:

wc r ﬁjyh?/aaﬂ

3. ARTICLE DESCRIPTION: ol q
REGISTERED NO. | CERTIFIED NO. INSURED NO.
|29/ |
o (Aluys shiviv Signoturs OF Shireinas o S0

I have received the article dl!’.:n"hed lhm-

& UMABLE TO DELIVER IIMUII- CLER

) I
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Ramsey, Wew Jarsey ﬂu_l E riGAL Kt bud

Re: MUR 200 (76) BFFICE UF GENERAL COUNSEL

Dear Mr., Viggliano:

This letter is to £y you that the Fedaral Election

Commission bas received a complaint against the Okonits

» which we have MUR 200. A ocopy of the \

t is anclosed. Commission is forwamding this \
information to you toaspprise you that these matters have \
been raised; it has made no fisal determination that the by
matters fall within its jurisdivtion or that the allaegations
made set forth violatisen of the Faderal Election
Campaign Act of 1971, as amended,

The Commission is presently conducting a preliminary \
into this matter to d-{u-.ln- what actiom, if £
it should take. Under the Act, tha Commission must consider
such matters expeditiously; socordingly, please submit
within ten days any factual or legal materials which you

believe are relevant to the Cosmission's analysis of the [

matters alleged to violate tha Ast.

You will be sent ies or summaries of all corresspondence
received by the Commission from the complaint concerning
this matter. If you Mive any questions please do not hesitate
to contact us. The attorney assigned to this case is Victor
Sterling (telephonea no. 202/382-4055). Please feal free to
call if you have any questions regarding this matter.

If you intend to be represented by counsel in this matter,
please have such counsel so notify us in writing.

Hinnmlr yours,

Enclosure el

John G. Murphy, Jr.
- ’?/j&g/’fk:- Ganaral Counsel
Vj{uf}'xj j_/'ﬁ :
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Res MUR 200 (76) QFFIGE OF GENERAL COGnSEL
Dear Mr. Viggiamo: ; '
This mmuwtrmmmmw

; whigh wve have : _ 200 A copy ef the N

inf t:hh . ! 'tln::ﬁ-mhlu \
ormation you v . : A
been raised; “1"::' sade no detgtmination that the '

\
matters fall within its Juri ‘or that the allegations' ™
made set forth violatien of the Pederal Elegtion Y
Campaign Act of 71, as amanded.

The Commission is presently comducting a \
into this matter to vhat s AL amy,§
1::“%:: muﬁ?mmm'“ gt:nlﬂ-it A
[ ma rs ¥
nmntnuy-u;um-tuﬁlnmtnnmnm \
believe are relevant to the Commission's analysis of the ‘a\\
uttmﬂlqﬂhﬁuhumm : ﬂ\*\j

shiisived br Ve 3."'.‘.;. S s St s w4
Mhthl -
m:ntu; ve any questions plaase do not hesitate

to contact us. wum-—um
Bterling (telephone no. 20 5). Pleass fesl free -to

call if you have any questions regarding this matter.

If intend to be represented counsel in this mattar
pluu';::llunh muluﬂttty :ln writing. :

Enclosurs :?l.“ nadn el (. N3 . :i
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NO. MUR 200 (76)

DATE AND TIME OF TRAWSMITTAL: _ AUG 6 1978

FEDERAL ELECTION COMMISSION
Washington, D. C.

Complainant's Name:! gJamee Ellison Parkeyr (notarized)

Respondanz's NAM2:  The Okonite Company, Victor A, Viggiano, Chairman of the

| L Boaxd.
Relevanc Statuca: 2 U.5.C, 441b
Intarnzl R2poris Checked: Reports of Congressman Robert A. Roe, candidate, 8th

. Congressional District, N.J.
Federal rgencizss Checked: None

- SUMMARY OF ALLEGATTION ;

The complaint alleges that the Okonite Company contributed to the

i campaign of Congressman Robert A. Roe by placing full page advertisements
' concerning him in The Record and the Patterson News, in violation of
' 2 U.S.C. 441b.
B _—
™.

PRELINMINARY LEGAL ANALYSIS

The complaint and attachments may give reason to believe that the Okonite

Company made either a contribution or independent expenditure in connection

of 2 U.S.C. 441b. The full page .ads which the corporation placed in two wide

circulation newspapers purport to thank the Congressman for helping the company,

but appear to be aimed at the general public in his district. As such, there

(see continuation sheet)
RECOMAENDATION

_The attached letters should he sent.___ AT i

Date of dext Commission Reviow:




CONTINUATION SHEET

PRELIMINARY LEGAL ANALYSIS:

could be no conceivable purpose for placing them other than to

publicly endorse the Congressman/candidate and thereby enhance his

re-election campaign. The question remains as to whether the ads
__ were placed with his cooperation, in which case they would be
~contributions, or independently by the corporation, in which case

~ they would be independent expenditures.

-t
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FEDERAL ELECTION COMMISSION

1325 K STREET N.W.
WASHINGTON,D.C. 20463

RETURN RECEIPT REQUESTED

Mr. Victor Viggiano
Chairman of the Board

The Okonite Company
Ramsey, New Jersey 07446

Re: MUR 200 (76)

Dear Mr. Viggiano:

This letter is to notify you that the Federal Election
Commission has received a complaint against the Okonite
Company, which we have numbered MUR 200. A copy of the
complaint is enclosed. The Commission is forwarding this
information to you to apprise you that these matters have
been raised; it has made no final determination that the
matters fall within its jurisdiction or that the allegations
made set forth any violation of the Federal Election
Campaign Act of 1971, as amended.

The Commission is presently conducting a preliminary
inquiry into this matter to determine what action, if any,
it should take. Under the Act, the Commission must consider
such matters expeditiously; accordingly, please submit
within ten days any factual or legal materials which you
believe are relevant to the Commission's analysis of the

matters alleged to violate the Act. |l

You will be sent copies or summaries of all correspondence Lgﬁ
received by the Commission from the complainant concerning 4
this matter. If you have any questions please do not hesitate

to contact us. The attorney assigned to this case is Victor
Sterling (telephone no. 202/382-4055). Please feel free to
call if you have any guestions regarding this matter.

If you intend to be represented by counsel in this matter,
please have such counsel so notify us in writing.

Sincerely yours,

Enclosure phee
-, P o John G. Murphy, Jr.
l%?5 L . General Counsel

3\ s

",

~
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FEDERAL ELECTION COMMISSION

1325 K STREET N.wW.
WASHINCTON,D.C. 20463

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. James Ellison Parker
32 spring Street, Apt. 102
Wellington, N. J. 07057

Re: MUR 200 (76)

Dear Mr. Parker:

This letter is to acknowledge receipt of your complaint
dated July 21, 1976, alleging viclations of the Federal

o Election Campaign Act of 1971, as amended, by the Okonite
Company. We have numbered your complaint as MUR 200; please
— refer to this number in any correspondence.

The Commission has opened a preliminary inquiry into
your allegations. A copy of your complaint has been
forwarded to respondent and he has been asked o submit
- any relevant materials within ten days. If you have any
other evidence regarding this matter, please subnit it
within five days.

The attorney assigned to this case 1s Victor Sterling
- {telephone no. 202/382-4055). Please do not hesitate to
write or call if you have any guestions.

™ Sincerely yours,

John G. Murphy, Jr.
General Counsel

Enclosure : ST
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D m common
cause NEHeEY

28 WEST STATE STREET.RM. 910, TRENTON, NEW JERSEY 08605 a 609-396-1150
—_
(=g
July 27, 1976 - a

= C

NI R

o S
Federal Elections Commission ~ o
1325 K Street, N.W. -a - E_—'Jl;:—'
Washington, D.C. 20463 =

4

Dear Sirs:

The enclosed full-page tribute to U.S. Representative Robert A. Roe
appeared in the Newark Star-ledger of Wednesday, July 21, 1976. Rep. Roe
is currently a candidate for reelection.

The advertisement begins "We 1700 employees of The Okonite Company
and our families..." and is signed by the company's chairman of the board.
Its manner of presentation raises the possibility that it was paid for
by means of a prohibited corporate political expenditure.

I would appreciate your looking into this matter to determine whether
Federal law has been complied with.

RaZ: £kl

cc: Mr. Fred Wertheimer, Washington, D.C. CC.
Ms., Julia Fremon, N.J. CC,, Trenton, N.J.

IEDERALELEG“,...
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JAMES ELLISON PARKER

32 BRRING STREET . Apt. 102

WALLINGTON, N. ]. 07057 2 o
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FEDERAL ELECTION COMMISSION

1325 K STREET N.'W.
WASHINGTON,D.C. 20463

CERTIFIED MAIL
RETURN RECELPT REQUESTED

John R. McKay 2nd, Esq. ‘

Lowenstein, Sandler, Brochin,
Kohl & Fisher

744 Broad Street

Newark, New Jersey 07102

MUR 200 (76)
MUR 213 (76)

Re

Dear Mr. McKay:

The Federal Election Commission has determined that
there is reasonable cause to believe that the Okonite
Company has committed a violation of 2 U.S5.C. §441b by
using corporate funds to place in four newspapers advertise-
ments which express gratitude to Congressman Robert A. Roe.
It is the Commission's view that the expenditures for those
advertisements were "in connection with" a Federal election
and therefore, prohibited by 2 U.S.C. §441b.

Pursuant to 2 U.S5.C. §437g(a) (5) (A), the Commission
has a duty to correct such violations for a period of 30
days by informal methods of conference, conciliation and
persuasion and teo enter into a conciliation agreement. If
we are unable to reach an agreement during that period,
2 U.S.C. 8437g(a) {(5) (B) provides that the Commission may,
upon a finding of probable cause to believe that a VLola-
tion has occurred, institute a civil suit.

Sincerely yours,

John G. Murphy, Jr.
General Counsel

cc: Victor Viggiano

Chairman
Okonite Company FEDERAL F1rr
oo, Ramsey, New Jersey 07446 NETir
§ % JFFM_
& é
My.te .
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FEDERAL ELECTION COMMISSION
1325 K STREET N.W.

Victor A. Viggiano
Chairman

Okonite Company
Ramsey, New Jersey 07446

He

L1

MUR 200 (76)
MOR 213 (76)

Dear Mr. Viggiano:

Please find attached hereto a copy of a letter mailed
to your counsel with respect to the above-numbered matter.
The letter is a notification that the Commission has found
reasonable cause to believe that the Okonite Company has
committed a violation of 2 U.S.C. §441b.

Sincerely yours,

John G. Murphy, Jr.
. General Counsel

Enclosure
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RORALD r il

Federal Election Comaission
1325 X Street, N.W.
Washington, D.C. 20463

Attention: Victor Sterling, Eaqg.

Re: MOR 2090 (76)
Gantlemen:

Enclosed herawith is the affidavit of Victor
A. Viggiano, in support of a mumber of factual conten-
tiona contained in my letter of August 26, 1976, with
regard to the complaint concerning The Okonite Company.

Yours very truly,

Jd .

John R. MacKay 2nad

JRM :apd
Enclosure
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AFFIDAVIT OF VICTOR A. VIGGIANO

STATE OF NEW JERSEY:
COUNTY OF ESSEX :"

VICTOR A. VIGGIANO, being of full age, deposes and
says: |

1. I am the Chairman of the Board, President, and
Chief Executive Officer of The Okonite Company, a corporation
organized under the laws of Delaware, having its business head-
quarters in Ramsey, New Jersey.

2. I have been employed by The Okonite Company since
1952 and have held my present office since 1971.

3. The Okonite Company was independent until 1958
when it became a wholly owned subsidiary of Kennecott Copper
Corp.; in 1965 it became a wholly owned subsidiary of L-T-V
Corp.; in 1971 it became a wholly owned subsidiary of Omega-
Alpha, Inc.; in 1974 Omega-Alpha, Inc. declared bankruptcy.
Shortly thereafter it became apparent that the Company would
be sold once again.

4. 5Since June 30, 1976, the Company has been wholly
owned by The Okonite Company Stock Ownership Trust (the ESOT),
a gqualified employee benefit trust pursuant to which all issued
and outstanding stock of the Company is or shall be owned bene-
ficially by the employees of the Company.

5. To my personal knowledge, each of the changes of

ownership (except the last) was disruptive to the conduct of




f
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‘the business of the Company, causing significant apprehension

throughout the Company with regard to job stability, continu-
ation of management policies, and in particular, the ever-
present threat of the termination of business activities at
one.or mora Of the Company's several facilities in New Jersey
and in the other eight states in which the Company has plants
or warehouses.

6. The apprehension concerning new ownership was
substantially increased during the period from June 1975
through June 1976 when 1t was learned that some of the pro-
spective purchasers of the Company might be inclined to cut
back on or dispose of significant parts of the Company's man-
ufacturing activities.

7. In approximately June of 1975, after reading
about the experience of South Bend Lathe Company with an ESOT
and the federal funding it obtained, I contacted Congressman
Robert A. Roe by letter to seek his assistance in determining
whether such federal funding might be available to an ESOT
formed on behalf of the employees of The Okonite Company.
Neither I nor, to the begt of my knowledge, anyone I knew had

had any previous contact with Representative Roe, and 1 was

not even aware at that time of any of the committee assignments

which he had.

8. Congressman Roe answered my 1inquiry promptly and,

thereafter, took the lead in assisting the ESOT in obtaining

federal funding through a federal grant to the New Jersey
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Economic Development Authority and a loan of the grant funds
from the NJEDA to the ESOT.

9. My initial contact with Representative Roe, as
noted above, was in about June of 1975. The grant agreement
between the federal Economic Development Administration and
the NJEDA relating to the $13 million grant was not actually
entered into until May 27, 1976, and the final authorization
from the federal Economic Development Administration to the
NJEDA to disburse the $13 million loan to the ESOT was not given
until June 25, 1976. 1In the intervening period, Representative
Roe provided invaluable assistance to the Company and to the
ESOT by failnwing through with the various layers of the federal
Economic Development Administration to ensure that the grant
application was processed promptly and that there were no delays
on account of administrative lapse.

10. The federal grant (and attendant loan from the
NJEDA) was the key to the entire ESOT transaction. Without
it, none of the other ESOT financing, obtained directly and
indirectly from ten banking institutions, would have been
possible.

11. At no time did Representative Roe or any member
of his staff ever suggest or imply that anything was expected
in return from the Company, the ESOT, or the employees of the
Company. Similarily, at no time did I or any member of my
staff indicate to him or any member of his staff that we would

do anything for him in exchange for his efforts.

FEDERAL ELEL: ;01 roe v simenay

OFFICIAL it

. OFFICE OF SENCRAL Ceant
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12. I was enormously impressed by this example of
public service as were the many employees in the Company who
had knowledge of the efforts expended by Representative Roe
to enable us to achieve our goal of employee ownership of the
Company. _

13. When the ESOT transaction was cloged, the ESOT
purchasing 100 percent of the Company's issued and outstand-
ing stock, on June 30, 1976, I immediately took steps to an-
nounce this event to the lead members of my staff and there-
after to promulgate this information to all of the employees
of the Company.

14. The response to this news was -- as I charac-
terized it then -- "euphoric” on the part of all employees of
whom I have knowledge.

15. It was at or about the time of the closing that
it occurred to me that Representative Roe should be thanked
in the most resounding fashion possible and having made that
determination, I took action to place these messages in the
newspapers to Serve the purpose not only of thanking Congress-
man Roe but also of making generally known the fact that the
Company was no longer under the control of a bankrupt company,
Omega-Alpha, Inc.

16. A significant number of the Company's customers
and suppliers are located in New Jersey, and the Company's
competitors had, since the bankruptcy of Omega-Alpha, Inc.,

attempted to undermine the confidence of customers and sup-
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pliers in the Company, with varying degrees of success, by
calling to their attention the bankruptcy of Omega-Alpha, Inc.
17. 1In causing these newspaper messages to be pub-
lished, it was not my intention or purpose to influence or in
any other way to affect the ocutcome of the general elactions
to be held in November 1976, but rather to accomplish precisely
what these printed messages did accomplish -- that ig, to say
thank you in the loudest, clearest fashion possible on behalf
of the approximately 1,700 employees of the Company who bene-
fited by the actions of Representative Roe and at the same time
to let the .word out publicly that the Company was no longer
owned by Omega-Alpha, Inc. I am sure that I would have taken
the same action shortly after the closing, regardless of when
the closing took place, whether in January 1976, December 1976,

or any other time.

ety b g prins

Victor A. Vigglano

Subscribed and sworn to
before me this 3~f-day
of September 1976

;/ o P : ee” FEDERAL ELECTI?!! €O 1S5TON

S OFFICIAL L .Y

OFFICE OF BERCe/ L BOUMGEL
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LEWAS J. FAPER

STAKLEY A.¢FRTEIN
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RONALD M, JANIB
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! CERTIFIED MAIL

o) RETURN RECEIPT REQUESTED
™ John G. Murphy, Jr.

General Counsel
Federal Election Commission
— 1325 K Street, N.W.
washington, D.C. 20463
—_

- Re: MOUR 200(76)
~ MUR 213(76)
c
Dear Mr. Murphy:
™.
. This letter is in response to your request, received

by me on October 22, 1976, for further factual and legal sub-
missions in reference to a complaint alleging that The Okonite
Company {the "Company”) violated §441b of the Federal Election
Campaign Act of 1971, as amended, (the "Act") by using corpo-
rate funds to place in four newspapers an advertisement which
recognized the service of Congressman Robert A. Roe in facili-
tating the purchase of all of the outstanding stock of the
Company by The Okonite Company Employee Stock Ownership Trust.

I respectfully submit, for the reasons that follow,

that the Company has not made any prohibited corporate contri-
bution or expenditure.

LEGAL ISSUES

To constitute a prohibited corporate contribution
or expenditure under section 441b, a corporation must incur
an obligation {l) "in connection with" an election to federal
office, {2) "for the purpose of"™ influencing the election or
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nomination of any person to federal office and (3) in a manner

that constitutes "active electioneering.”

1. "In Connection With" Test. =-- Section 441b and
the Commission"s Regulations L14.2(b) and ll4.l(a) make it
unlawful for "any corporation . . . to make a contribution
or expenditure in connection with any election” to federal
office. While no definition of "in connection with" is pro-
vided in the Act, it imports a requirement that there be a
reasonably direct causal connection between the contribution
or expenditure and the federal election. This point is es-
pecially important in viewing corporate expenditures. It
means that it is not enough to find that the corporate obliga-
tion was incurred when a federal election is in progress.
The expenditure or contribution must be prompted, caused by,
or made with an eye toward the election.

2. "For the Purpose of Influencing," Test. == Under
the definitions of cnntrIEuEion and expenditure set forth in
subsections 431(e) and (f), only corporate advertising obliga-
tions incurred "for the purpose of influencing the nomination
for election, or election, of any person to Federal office"
are prohibited. This element is included as part of the defini-
tion of contribution in subsections 431(e)(l) to (e)(4), except
in the instance of transfers of funds made by a political com-
mittee. The definition of expenditure specifically excludes
in subsection 431(f)(4)(f) "any communication™ not made for the
requisite purpose. Consequently, to be illegal under section
441b a corporate advertisement must be undertaken with the
specific "purpose™ on the part of the corporation to influence
the outcome of a federal election.

3. "Active Electioneering" Test. -- To the extent
that case law exists dealing with Eﬁa issues raised by this
matter, federal courts have construed Section 441b, or, more
accurately, its predecessor section 610 of Title 18, to require
a finding that a communication constitutes "active electioneer-
ing." In Ash v. Cort, 350 F.Supp. 227 (E.D. Pa. 1972), aff'd,
471 F.2d 8IT (3d Cir.), reversed on other grounds, 496 F.2d 416
(3d Cir. 1973), reversed on nEEer'ﬁiounﬂs, .Ed. 26 (1974),
a stockholder complained about advertisements which Bethlehem
Steel Corporation had placed in late 1972 concerning the need
for an honest campaign. The advertisements quoted from a speech
by Bethlehem's Chairman of the Board concerning the need for
honesty in campaigns; an unnamed candidate was quoted, the
intent of the advertisement being to refute the quotation.
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Although the candidate is unnamed, it was obviously a statement
made by George McGovern. In any event, the stockholder argued
that these advertisements violated section 610. The Court
disagreed, stating: _

"The expenditures made by Bethlehem Steel
Corporation 1n connection with the ad-
vertisement, the speech, and the folder
did not constitute ‘'active electioneering
directed at the general public on behalf
of a candidate in a Federal Election' as
defined in the legislative history to the
recent amendment of 18 U.5.C. §610;
Congressional Record, November 30, 1971,
g 11477, 11478." 350 F.Supp. at 232.

Although ultimately this case was disposed of on other grounds,
the Court of Appeals and the Supreme Court did not take excep-
tion to this fundamental point made by the District Court.

This case illustrates the fundamental proposition, particularly
relevant to the present situation that in the case of cash con-
tributions to a candidate or a committee the Act can and shcould
be broadly construed; but the Act must be narrowly and carefully
construed when applied to independent okligations incurred to
make a public communication, cf. United States v. CIQO, 335 U.S.
106 (1948), in order to avoid making every communication that
directly or indirectly relates to political matters or potential
candidates - regardless of timing and content - a violation of
the Act.

The Facts

The affidavit submitted by Victor Viggiano, Chairman
and President of the Company, establishes the following facts:
(1) the advertisement was published in response to, and immedi-
ately following, the successful completion of the purchase of
all of the stock of the Company by the employee stock ownership
trust; (2) the advertisement was published for the dual purpcse
of thanking Congressman Roe for his help and making the success-
ful completion of the purchase known in New Jersey; (3) the ad-
vertisement served the legitimate business interests of the
Company by advertising the Company's independence to its custo-
mers and suppliers.

In addition, the advertisements were placed and ran
as soon after the stock purchase as?Practlcable, which happened
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to be several weeks after the New Jersey primary and three
and a half months prior to the election.

Applying the law to these facts, it is respectfully
submitted that the funds spent for this advertisement were
not prohibited by section 44lb.

First, the advertisement was run because of, and
thus "in connection with", the successful completion of the
stock purchase., It was not prompted by or related to the elec-
tion. Both the timing and the content of the advertisement
point to the fact that it was not in connection with the elec-
tion. The advertisement did not mention Mr. Roe's candidacy,
his opponent, the election, or his political views., It merely
stated objectively determinable facts concerning the Company,
the ESQOT, and Mr. Roe's role.

Second, the purposes of the advertisement were to
thank Congressman Roe and to promote the Company's business
relations. There is absolutely no evidence that the advertise-
ment was intended to have any influence upon the election or
that such an advertisement would actually have any influence
on the election. To the contrary, Mr. Viggiano's affidavit
establishes an absence of at least any subjective intention
to influence the outcome of the election. Moreover, the objec-
tive facts of content and timing of the advertisement provide
an inference that the advertisement was not meant to, nor could
it have, any influence on the election. For these reasons,
the advertisement constitutes a communication not undertaken
for the purpose of influencing an election and, therefore,
by definition is not an "expenditure" prohibited by section
441b.

Third, the communication by the advertisement of ex-
isting fact, which could be construed as favorable to Mr. Roe,
should not be confused with active electioneering. Although
gratitude to Mr. Roe was clearly and openly expressed, the
Company also advertiged its own business interests in the com-
munication. The advertisement did not mention the election.
It did not endorse Mr. Roe, advocate his political views, or
advocate the defeat of ‘any opponent. Finally, the timing of
the advertisement could not have been worse in terms of active
electioneering. Consequently, the advertisement did not con-
stitute a prohibited expenditure because the communication
did not constitute active electioneering, as required by the
judicial gloss on the statute.
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Finally, an interpretation which places this communi-
cation in the category of unlawful expenditures would expand
the statute to prohibit the communication by a company to the
public of facts relating to itself if those facts happen to
involve persons holding public office -~ regardless of whether
any advocacy is involved. Clearly, the law prohibits a company
from taking sides in an election. Obviously, it was designed
to prohibit under-the-table contributions and indirect contri-
butions of money, goods, or services. But the law cannot,
without infringing upon due process and First Amendment con-
cepts, prohibit a company from publishing news or commentary
concretely related to its own business interests or activities,
(CE. Section 441(f)(4)(A), excluding news stories from the
definition of "expenditure.®™ This underscores the importance
of the distinction between communications which "advocate™ and
those which report fact.} The test cannot be loosely drawn,
prohibiting a corporate advertisement simply because it involves
a political figure and is published at a time when an election
is several months away. The test must provide more visible
lines of demaraction. It is submitted that the advertisement
in question, which neither speaks to the election nor voices
an endorsement and which is clearly and directly related to
the Company's business activities and interests, falls on the
permissible side of the line that must be drawn to protect
First Amendment rights, and, of equal importance, to prevent
the law from being so vague as to infringe due process standards.

You have also asked that we forward to you informa-
tion on the costs of the advertisement and on any other adver-
tisements with respect to elected officials. Enclosed herewith
is an affidavit executed by Victor S. Viggiano in response
to that request.

Very truly yours,

Fbjdg () BN T Y

Jonn R. MacKay 24

JRM/gc

encl.
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AFFIDAVIT OF VICTOR A, VIGG

STATE OF NEW JERSEY)
. ) a8
COUNTY OF BERGEN )

VICTOR A, VIGGIANO, being of full age, deposes and says:

1, I am the Chairman of the Board, President, and Chief
Executive Officer of The Okonite Company, a corporation organized
under the laws of Delaware, having its business headquarters in Ram-
sey, New Jersey.

2. This affidavit is submitted in response to a letter from
the Federal Election Commmisasion, dated October 20, 1976, relating to
MUR 200(76) and MUR 213(76).

3. The amounts pald by The Okonite Company for the advar-
tisements referring to Congressman Roe which appeared in the newspa-
pers are as follows:

Pagsaic-Clifton Herald News $ 2,184,00

Paterson News 1,637,44

Newark Star Ledger 4, 964, 40

Bergern Evening Record 2,400. 00
$11,185, 84

Advertising agency costs, including

type, photo copies, layout and paste up 998. 00
$12,183, 84

My knowledge of the foregoing amounts is based upon the records of the
Company of which I am Chairman of the Board, President, and Chief
Executive Officer,

4, The Okonite Company has not placed any newspaper ad-
vertisements with respect to any other elected officals in federal office,

M':’EVC'\ A' r:—-:l-;,-bz;u-%».‘wa

Victor A. Viggiano

Sworn to and subscri
before me this
day of October, 1976, FEDERAL Fenmio: -

_ AN
. ~ mﬂﬂ’ﬁ[ Fayy
Zé,& //gg IS OFFICE oF GENEERALLLU?’ *;ﬂ

- (Notary Public)
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