
FEDERAL ELECTION COMMISSION
1325 K STREET N.W

S Ui WASHING1ON.D.C. 20463 July 22, 1977

Mr. Richard A. Zimmer
Common Cause
28 W. Statb Street
Room 910
Trenton, New Jersey 08605

Re: MUR 200 (76)
MUR 213 (76)

Dear Mr. Zimmer:

This letter is to advise you that the Federal
Election Commission has entered into a conciliation
agreement with the Okonite Company pursuant to 2 U.S.C.
S437g(a) (5). Enclosed is a copy of the agreement.
This agreement serves as a final disposition of the
matter raised by the complaint which you filed.

The Commission appreciates your interest in this
matter.

Sincerely yours,

William C. Oldaker
General Counsel

Enclosure
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John 2. "E 2 squire
Lowenstein, Sandler, Brochin,

Kohl and Fisher
744 Broad Street
_lewark, I4ew Jersey 07102

RE: MUR 200 (76).
MUR 213 (76)

Dear Mr. AcKav:

W1e have received a check in the amount of five hundred
dollars ($500) from the Okonite Company, in compliance with
the cotnciliation agreement in the above-referenced matters.
Accordin !y, these ratters are now closed.

-resonse to your telephone inquiry of Friday, July 8,
0-7e --ea that, in accordance with the usual
c o our ic Information Office, there will be no

2rE: =:eiease regarding these matters. The entire file will,
now,;aver, be available to the public on request.

-appreciate your cooperation.

Sinc ly yours,

William C. Oldaker
General Counsel
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LOWENSTEN, SANOLER, BROCHIN KOHL & FISHER

744 BROAD STREET

A

Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Attn: Ms. Sherry Swirsky



ALAN V. LOWENSTEIN
RICHARD M. SANOLER
MURRY 0. BROCHIN
BENEDICT M, KOHL
ARNOLD FISHER
JOSEPH LEVOW STEINBERG
MATTHEW P. BOYLAN
BRUCE 0 SHOULSON

R. BARRY STILER
GREGORY B REILLY
DAVID W. MILLS
MELVIN GREENBERG
PETER H. EHRENBERO
BARBARA BYRD WECKER

ALLAH G TRAPUNSKY
LEWIS J. PAPER

LOWENSTEIN, SANDLER, BROCHIN, KOHL gIeoi

744 BROAD STR4?;

NEWARK, N.J.07102 41?0

JOHN R. MACKAY 2O
MURRAY J LAULI(.1HT
MARTIN R.GOODMAN
JOHN 0. CHUPPI'R
STEPNEN N DENMrER
WILLIAM T KNOX IV

MICHAEL L. RO()k,)#1
ALLEN f. LEVII tlAI4

STANLEY A, EPSNrIFO
FRANCO GARCIA, in
RONALD H. JANI-

LEE HILLES WEHT04EIM
JOSEPH M FINNIN
M. JOAN FOSTER
WILLIAM L MUELLER

July 6, 1977
;!1>

Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Attention: Ms. Sherry Swirsky

Re: MUR 200 (76)
MUR 213 (76)

Dear Ms. Swirsky:

Enclosed herewith is a check drawn by
The Okonite Company to the order of United States
Treasury in the amount of $500 in full payment of
the amount owing pursuant to the conciliation agree-
ment. I presume your receipt of this check brings
this matter to a close.

Yours very truly,

John R. MacKay 2nd

JRM: ed
Enclosure
cc: Jeffry H. Kittross, Esq. FE~"'~ £~''
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TELEPHONE

201 624-41500
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Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Attertion: Ms. Sherry Swirsky

ryl





FEDERAL ELECTION COMMISSION

'1325 K SIR[E E N.W
,k / WA i I),C.24> June 24, 1977

CERTIFIED 1AIL
R ET U RN RECEIPT REQUE" STE D

John R. McKay 2d, Esquire
Lowenstein, Sandler, Brochin,

;',ohl and Fisher
744 Broad Street
Newark, New Jersey 07102

RE: MUR 200 (76)
.UJR 213 (76)

.a J'ane 22, 1977, th2 Federal Election Commission t
Craified the conciliation agreement in the above-referenced

r-tters. Accordingly, encLosed herein is a fully oxecuted
of the con ii ti o- n c14reen for your files.
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BEFORE THE FEDERAL ELECTION COMMISSIO'

In the Matter of )
MUR 200 (76)

The Okonite Company ) MUR 213 (76)

CONCILIATION AGREEMENT

This matter having been initiated by a signed, sworn,

and notarized complaint by James Ellison Parker and a

letter filed by Richard A. Zimmer, an investigation

having been conducted, and reasonable cause to believe

having been found that respondent violated 2 U.S.c.

C7 §441b(a).

Now therefore, the respective parties herein, the

Federal Election Commission and the respondent having duly

entered into conciliation pursuant to §437g(a)(5), do

hereby agree as follows:

I. That the Federal Election Commission has jurisdiction

over the respondent and the subject matter of this proceeding.

II. That respondent has had a reasonable opportunity

to demonstrate that no action should be taken in this

matter.

III. That the pertinent facts in this matter are as

follows:

A. Respondent is a corporation organized under the

laws of Delaware and having its business headquarters in

r . ..
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Ramsey, New Jersey. Respondent has facilities in Passaic,

Paterson, Ramsey, and North Brunswick, New Jersey and eight

other states. Respondent's Paterson and Passaic plants are

within the New Jersey 8th Congressional District, represented

by Congressman Robert A. Roe. Both plants are within

economically distressed areas.

B. Respondent has not established a separate segregated

fund.

C. All of the stock of respondent was purchased on

June 30, 1976 for a price of $44 million by an Employee

Stock Ownership Trust (ESOT) for the benefit of respondent's

employees. 'Li.e entire purchase price was borrowed by the

ESOT and $13 million of it was derived from a grant from

C71 the Federal Economic Development Administration. The grant

N was the key to the entire transaction. Congressman Robert A.

N Roe had been instrumental in obtaining the federal grant

funds for the New Jersey Economic Development Authority

(which then loaned the funds to the ESOT) and had substantially

assisted respondent to ensure that the grant was made in a

timely f ashion.

D. Respondent spent $12,183.84 of corporate treasury

funds to place full-page advertisements in four New Jersey

newspapers on July 16, 1976 and July 21, 1976.

E. The text of the advertisements is attached hereto

as Appendix A.
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F. Congressman Roe was a candidate for Federal office

from the 8th Congressional District of New Jersey at the

time of the publication of the advertisements. The

advertisements were placed two to three weeks after the

closing of the ESOT purchase, five weeks after Roe's

victory in the New Jersey congressional primary, and three

and one-half months before the general elections in

November, 1976.

G. The four newspapers in which the advertisements

were placed have an area of distribution which includes

Mr. Roe's Congressional District and substantial other

areas of New Jersey. No advertisements were placed in

T~r Ramsey and North Brunswick local newspapers. Okonite has

plants in both cities which are not within the 8th

Congressional District.

H. Acting through counsel, respondent has cooperated

with the Federal Election Commission in its investigation

of this matter, responding promptly and candidly to all

inquiries by the Commission.

Wherefore, respondent agrees:

I. That for the purposes of this proceeding only, the

costs of the advertisements herein described were in connection

with a federal election, and therefore constitute an expendi-

ture, within the meaning of 2 U.S.C. §441b(lb)t(),,
FEDE' 7 (2D

toij '
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II. That it will pay a civil penalty in the amount of

five hundred dollars ($500), pursuant to 2 U.S.C. S437g(a)

(6) (B).

General Conditions:

I. The Commission on request of anyone filing a

complaint under 2 U.S.C. S437g(a) (1) concerning the matters

at issue herein or on its own motion may review compliance

with this agreement. If the Commission believes that this

agreement or any requirement thereof has been violated, it

may institute a civil action for relief in the United

States District Court for the District of Columbia.

II. It is mutually agreed that this agreement shall

become effective as of the date that all parties hereto

have executed same and the Commission has approved the

entire agreement.

III. It is agreed that respondent shall have no more

than thirty (30) days from the date this agreement becomes

effective to comply with and implement the requirement

contained in this agreement and to so notify the Commission.

WILLIAM C. 6LDAKER JUN 2 4 1977
GENERAL COUNSEL

THE OKONITE COMPANY

By:
For the Respondent

0 Victor A. Viggiano, President
OFFICE L

I V
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )

The Okonite Company)
MUR 200 (76)
MUR 213 (76)

CERTI FICATION

I, Marjorie W. Emmons, Secretary to the Federal Election

Comm~ission, do hereby certify that on June 22, 1977, the

Commission approved by a vote of 6-0 the proposed conciliation

agreement submitted by the staff in the above-captioned matter.

Marjorie W. Emmons
Secretary to the Commission

p ~
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LOWENSTEIN. SANDLER, BROCHIN, KOHL & FISHER

744 BROAD STREET

NEWARK, N.J.07102

ALAN V. LOWENSTEIN
RICHARD M SANDLEPI
MURRY 0 BROCHIN
ISENEDIC

r 
M KOHL

ARNOLD ISHER
JOSEPH LEVOW STPINOERO
MATTHEW P BOYLAN
BRUCE D SHOULS(IN

R. BARRY STIGER
GREGORY 8. REILLY
DAVID W. MILLS
MEI.VIN GREIENBERG
PETER H. HRENSIERO
BARBARA SYRD WICKER

ALLAN G TRAPUNS Y
LEWIS J. PAPER

JOHN R. MACKAY 2
N

O
MURRAY J LAULICHT
MARTIN R GOODMAN
JOHN 0. SCHUPPER

STEPHEN N DERMER

WILLIAM T KNOX IV
MICHAIEL L ROODURG
ALLEN 8 LEVITHAN

STANLEY A. 9PSTEIN
FRANCO GARCIA, JR.
RONALD H. JANIS
LEE HILLES WERTHEIM
JOSEPH M. FINNIN
M. JOAN FOSTER

WILLIAM L. MUELLER

4.

TELEPHONE

201 624-4800

771835

June 15, 1977

Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Attention: Ms. Sherry Swirsky

Dear Ms. Swirsky:

Enclosed herewith are two copies of the
conciliation agreement, duly executed on behalf of
The Okonite Company by Victor A. Viggiano, President.

I would appreciate your returning one
completely executed copy to me after it has been
executed on behalf of the Commission.

Please advise me of the effective date
of the agreement so that I will be able to advise
the company of when to pay the $500 amount. In
addition, please advise me of how the check should
be made payable and to whose attention it should
be directed.

Yours very truly,

John R. MacKay 2nd r

JRM: ed
Enclosures

V t.' 1.

I.
1/

I
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a6 Att A& m

213-(6)

Dear mr. m@layt
BACi14 heiW P1ee 1 4 tfrft O"oiiiatioz'

aqe~i"~i the aoov.**:.O.sQ" matters. we Wwgd
Apprecae It if both =ovis 600 be iqa And

C returned at your earliost .4va"9 ;A Opy of
ths signed agreement will be retUrned to -you following
ComTission ratificatiomi.

In response to Your inury on June 1. 1977, pleas
badvised that the CoiMmissiomvim" the file in thismaera governed by tbo redo of Information Aot.

Accordingly, the documents contaie4 within the file
will be available for pub~o inspection when this
matter is closed, unless certain documents fall
within one of the Ac' exat ion a

Si"Oerely yoUrs,

Generpaal Counsel

S~wirsky :dks: 6/2/77



LOWENSTEIN, SANDLER, BROCHIN, KOHL Fis" COPY
744 BROAD STREET " Pn
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ALAN V. LOWENSTEIN JiOHN R. MAcKAY 2'4O
RICHARD M, SA NOLER MURRAY J. LAULICHT
MURRY 0. BROCHIN MARTIN R, OOOMAN

BENEDICT M. KOHL JOHN 0. SCHUPPER TCLEPNONI
ARNOLD FISHER STEPHEN N. DERM2ER
JOSEPH LEVOW STEINBERG WILLIAM T. KNOX IV 201 84"4600
MATTHEW P BOYLAN MICHAEL L. ROOBURG
BRUCE 0 SIHOULSON ALLEN S. LEVITHAN

R. BARRY STIGER STANLEY A. EPSTEIN
GREGORY B. REILLY PRANCO GARCIA,JR.
DAVID W. MILLS RONALD H. JANIS r,! r! rrTnA ? rr.
MELVIN GREENBERG LEE HILLES WERTHEIM May 16, 1977 . o
PETER H. EHRENBERG JOSEPH N. INNIN b 4
BARBARA BYRD WECKER 04 JOAN r'OST ER T~h**
ALLAN G TRAPUNSKY WILLIAM L. MUELLER " .

LEWIS J. PAPER .t '

Federal Election Commission 7 r .

1325 K Street, N.W.

Washington, D.C. 20463

Attention: Ms. Sherry Swirsky

Dear Ms. Swirsky:

I received the Commission's letter of May 4
on May 9 and, unfortunately, was not able to focus on
the conciliation agreement until late last week. There
are a few matters which I would like to clarify before
we sign the agreement.

1. As you will recall, I proposed the inser-
tion of the following language immediately preceding the

. last sentence in Paragraph IIIE on page 3 as follows:

"The advertisements did not mention the forth-
coming federal election or Roe's candidacy;
did not mention his opponent; did not advocate
his election; and did not comment on any facet
of his character or behavior in office other
than his role in helping the ESOT."

I was under the impression from our telephone conver-
sation that you had finally accepted the inclusion of
this language, except that you indicated that you
would want to include the word "expressly" before the
word "advocate."

2. The last two sentences in Section IIIG
are new, and we find them objectionable because they
imply some motive in not placing advertisements in
such newspapers. If, in fact, there are such newspapers,



Federal Election Commission
May 16, 1977
Page Two

my best guess is that they are weekly's not daily's.
So far as I know, Ramsey falls well within the circu-
lation area of The Bergen Record and North Brunswick
within the circulation area of The Star Ledger. I
would suggest deleting these two sentences, which I
do not believe contribute to the agreement.

3. In my discussions with you and Mr.
Steele concerning whether a conciliation agreement
could be used for purposes other than conciliation,
either you or Mr. Steele indicated that the agree-
ment could be drafted to eliminate any such possi-
bility. I have reviewed the act and note that
Section 437(g) (a) (5) (A) provides that an agreement
shall constitute a complete bar to any further
action by the Commission, but I find no provision
making the agreement a bar to an action by anyone
other than the Commission. I would suggest that
Paragraph I of the operative provisions be changed
to read "for purposes of this proceeding only, that
costs...." Of course, I would be satisfied with
any similar change which would achieve the same
objeCtive which, I believe we all agreed, would be
consistent with the purposes of conciliation and
appropriate in this proceeding.

I would be glad to discuss these modifi-
cations with you as soon as you have had a chance
to review them. I believe that they are all consis-
tent with our prior discussions. Thank you for
your time and cooperation.

Yours very truly,

John R. MacKay 2nd

JRM:ed

OFFICE
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CERTIFIED "hT,

John R. _c ~ay, 14,t squire
Lowenstein, Sandler, 3rochin,

Kohl & Fisher

t 744 Broad Streeti Newark, NIew Jersey 07102

Re: M"UR 200 (76)
MtR 213 (76)

Dear '-r. !cKay •

Enclosed herein please find the draft concilia-
tion aqreeent in the o bove-referenced P-atterr. W,#Te

would a,preciate it if the chairran cf the Oonite
Comnany vould .n;in and return the arreenent at his
earlicst convenience in order to e>.t.edite ratifica-
tion )'y the Fecideral Election Commission.

A cony or the sicned agreerent will be returned
to you folloirnc, Con..ission ratiicition. The acree.ent

N becorco effectiw'3 uron Co.ri-ssion ratification and the

Okonite Corsnany has thirty (30) days from that date to

co. ply with the requirerent contained within the agreer.ent.

Please feel free to contact us if you have any

further cqucstions.

Sincerely yours,

Williari C. OIdaker
Ceneral Counsel

I I C IcMII ro, FEDERjt LCi ' "'rN

Swirsky, pwb 5/'/77 Ur0: Il
Off"
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
))

The Okonite Company )
MUR 200 (76)
MUR 213 (76)

CERTIFICATION

I, Marjorie W. Emmons, Secretary to the Federal Election

Commission, do hereby certify that on April 20, 1977, the

Commission approved the Interim Conciliation Report, dated

April 11, 1977, regarding the above-captioned matter.

arjorie W. Emmons
Secretary to the Commission

FEDERAL RU~rM CP

I~~~ iU.L'

. |



LOWENSTEIN, SANDLER, BROCHIN, KOHL & FISHER FEDEPIA, FAECTION(' () 1P, , !S I ON
744 BROAD STREET

NEWARK, N.J. 07102 I APR 3£4 I1:i3
ALAN V. LOWIP P4STEIN JOHN R. MACKAY 2I
RICHARD M thANOLER MURRAY J, LAULICHT
MURRY 0 BhItIr(HIN MARTIN R.GOOMAN
BENEDICT M of;HL JOHN O. SCHUPPER TELEPHONE 4

ARNOLD FibtrP STEPHEN N, DgRMER 101 524"4600
JOSEPH LE-d,, W STEINBERG WILLIAM T. KNOX IV
MATTHEW IYLAN MICHAEL L RODOuRG
BRUCE 0 5IoIIIL.SON ALLEN B, LEVI IAN ' j '
R. BARRY STI'.p STANLEY A t#-.zfIN
GREGORY B REILLY FRANCO CAR..IA.JR.

DAVID W MILI, RONALD H JANIS
MELVIN GPEVN8ERG LEE HILLES WRT,,4EIM April 11, 1977
PETER H AkIRENBERG JCSEPB- M FINNIN

BARBARA BYRD WECKER M JOAN FOSTER
ALLAN G TRAPUNSPKY WILLIAM LMUELLER
LEWIS J, PAPER

Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Re: MUR 200 (76)
MUR 213 (76)

Gentlemen:

This law firm represents The Okonite Company, the
Respondent in the above matters. Both complaints relate to
the placing of advertisements by Respondent which thanked
Congressman Robert Roe for his assistance in obtaining federal
funding which enabled Respondent's Employee Stock Ownership
Trust (ESOT) to purchase all of the capital stock of Respondent
for a purchase price aggregating $44 million. Respondent has
consistently taken the view that the advertisements were neither
for the purpose of influencing the outcome of a federal election
nor incurred in connection with a federal election; rather, that
the advertisements were placed in connection with the ESOT trans-
action. The procedural background of the matter at this point
is relevant.

We were advised by a letter dated January 18, 1977,
that the Commission had determined that there is reasonable
cause to believe that the Respondent had violated 2 U.S.C.
S441b. Thereafter, on February 14, 1977, we visited with staff
members at your offices and were presented with a copy of a
proposed conciliation agreement, the operative provisions of
which specified that Respondent agrees that it violated the
Act and that Respondent would pay a fine of $500.

On February 25, 1977, we forwarded to you a revision
of the proposed conciliation agreement, correcting and adding
to the factual recitals in the draft conciliation agreement and
modifying the operative provisions by deleting the payment of
a fine and by substituting for the admission of a violation of
the Act a statement that Respondent may have violated the Act, .1

: ,j.: . -i , L

~> I,P- j ...
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Federal Election Commission
April 11, 1977
Page Two

that Respondent neither admits nor denies a violation, and that
Respondent in substance accepts the view of the Commission with
regard to such conduct for purposes of all of its future
activities.

On March 18, 1977, we were advised by telephone by
a staff member that the Commission had rejected a significant
number of the proposed changes to the factual recitals included
in Respondent's revision of the conciliation agreement. For
example, the Commission's version of the conciliation agreement
set out the content of the advertisements placed by Respondent
thanking Congressman Roe, but it failed to note that the adver-
tisements did not discuss (a) the federal election, (b) Roe's
candidacy, (c) his opponent, or (d) anything other than the
fact that he assisted in the financing and the creation of the
ESOT. In addition, the Commission's version of the agreement
mentioned that the advertisements were placed five weeks after
his primary victory but failed to mention that the advertisements
were placed shortly after the closing of the ESOT transaction
and three and one-half months before the general elections in
November. We proposed the inclusion of these facts, all of
which relate directly to the key question of whether the funds
expended by Respondent were "in connection with" a federal
election.

Admittedly, the staff ultimately indicated that it
would recommend the inclusion of some of the additional facts
which we were advised had been rejected by the Commission,
but this was done only after Respondent had vehemently protested
that the failure to include these facts presented a highly
slanted picture of the circumstances under which Respondent
took the action which led to this alleged violation. (Initially,
we had been advised that some of the proposed factual insertions
were not appropriate because the inclusion of information about
what the advertisements did not say was contrary to Commission
policy.)

Insofar as the operative provisions of the conciliation
agreement are concerned Staff has advised us that the Commission
as a matter of policy insists upon an admission of a violation
of the Act in connection with all conciliation proceedings.
Consequently, we have been advised that the Commission is unpre-
pared to make any changes to the two key operative provisions
of the initially proposed conciliation agreement.

Conciliation as mandated by the Act necessarily must
involve more than the unilateral dictation by the Commission
and/or the staff of settlement terms. The word "conciliation"



Federal Election Commission
April 11, 1977
Page Three

itself implies negotiation and further implies an attempt to
correct future behavior, not an attempt to exact an admission
of a violation of the law, particularly in a case where at
best, from the point of view of the Commission, we are in a
gray area.

Respondent has entered into the conciliation process
in good faith and is fully willing to bind itself to the views
of the Commission as to the law in all of its future conduct.
But Respondent is extremely reluctant to make a public record
that it agrees that it violated the Act under circumstances
where it is not at all clear that it did.

Respondent recognizes that the Commission has the
power to compel it to spend far more than the $500 fine sought
by the Commission in defending this matter in the courts. In
that sense, the Commission has enormous leverage, as does every
regulatory agency or similar body, to insist upon its views
being accepted without question. On the other hand, the
Commission undoubtedly is mindful of its responsibility to
conciliate and not to dictate unilaterally that any particular
respondent capitulate to its view of the law in an instance
where the Respondent is prepared to accept the views of the
Commission as to the law and to conform its conduct to those
views for all future purposes.

It is submitted that Respondent's proposal to accept
the Commission's views of the law for all future purposes,
without stipulating a violation of the Act, is entirely con-
sistenit with the spirit of the use of the word "conciliation"
in the Act and the regulations. M1oreover, such a conciliation
agreement would be consistent with the ordinarily accepted
definition of the term "conciliation" and with the actions
and regulatory interpretation of that term as used by the
Equal Employment Opportunity Commission. (E.E.O.C. guidelines
specify that conciliation agreements are attempts "to achieve
a just resolution and to obtain assurances that the respondent
will eliminate the unlawful employment practice." 29 C.F.R.
§1601.22.) It is further submitted that an arbitrary insistence
upon acceptance of conciliation terms initially proposed,
particularly in a unique situation such as this present case,
is inconsistent with the spirit of conciliation. Instead, such
insistence appears to be an attempt on the part of the Commis-
sion or the Staff to use the conciliation process to help mold
their view of the law.
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Federal Election Commission
April 11, 1977
Page Four

It is difficult to imagine any public interest that
would be served by compelling Respondent to say without quali-
fication that Respondent's behavior violated the law and to
remit a $500 fine. Surely, the agreement of Respondent and
the Commission would not be binding on third parties and
undoubtedly alternative language in the agreement (or, for
that matter, the promulgation of regulations or similar
guidelines) would make all others aware of the views of the
Commission on the law.

Respondent respectfully requests (a) that the
Commission reconsider its policy, if indeed it is a policy,
that statutory violations be admitted and that fines be
exacted in all instances of conciliation and (b) that
Respondent be apprised of the Commission's position on this
matter. In the interim, Respondent would be pleased to
argue its view on this matter through the Staff or directly
to the Commission.

Yours very truly,

John R. MacKay 2nd

JRM:ed
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Federal Election Commission
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April 11, 1977

BEFORE THE FEDERAL ELECTION COMMISSSION

In the Matter of )
MUR 200 (76)

The Okonite Company ) MUR 213 (76)

INTERIM CONCILIATION REPORT

On March 16, 1977, the Commission approved the

recommendation in the Interim Conciliation Report

that respondent's revised conciliation agreement be

rejected except insofar as it includes a fuller

description of the facts surrounding the corporate

expenditure at issue in this matter. The Commission's

action was reported to counsel for respondent on

March 18, 1977. Counsel for respondent indicated in

a telephone conversation on April 4, 1977 that a letter

setting forth respondent's position with respect to

conciliation will be forwarded to the General Counsel's

Office by April 15, 1977.

WILLIAM C. OLDAKER

DATE 4/V/,I GENERAL COUNSEL

DAE n._p
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of:)
) MUR 200(76)

THE OKONITE COMPANY )MUR 213(76)

INTERIM CONCILIATION REPORT

This matter involves corporate expenditures for newspaper advertise-

ments placed in four newspapers of general circulation Iii New Jersey. The

advertisements expressed the corporation's gratitude to Congressman Robert

A. Roe of the 8th Congressional District in New Jersey for his efforts in

N securing a grant to finance the corporation's new employee stock ownership

trust ("ESOT"). The advertisements appeared five weeks after Congressman

Roe's victory in the New Jersey primary election. Respondent spent $12,183.84

of corporate treasury funds for the advertisements.

On January 13, 1977, the Commission found reasonable cause to believe

that the advertisements were "in connection with" a Federal election, in vio-

lation of 2 U.S.C. 441b. The Commission recommended that conciliation should

proceed in this matter, with provision for a civil penalty of $500.00.

We proposed a conciliation agreement reflecting the Commission's re-

commendation and presented it to counsel for respondent on February 14, 1977.

Our proposed conciliation agreement (attached hereto as Appendix A) briefly

set out the facts surrounding the corporate expenditures for the advertise-

ments and provided for respondent to agree to the following: (1) that the

costs of the advertisements were in connection with a Federal election, and

therefore constitute an expenditure within the meaning of 2 U.S.C. 441b(b)(2).
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As such, the expenditure is in violation of 2 U.S.C. 441b(a) and (2), that

respondent will pay a civil penalty in the amount of $500.00, pursuant to

2 U.S.C. 437g(a)(6)(B).

On February 28, 1977, we received from John R. McKay, counsel for

respondent, a proposed revision of the conciliation agreement (attached

hereto as Appendix B). Mr. McKay indicated that the Okonite Board of Dir-

ectors will most likely accept the agreement in its revised form. Respon-

dent's proposed revision differs substantially from the draft prepared by

this office. First, respondent would add factual recitals relating to the

formation of the company's employee stock ownership trust. Second, the re-

vision would eliminate the reference to the amount spent for the advertise-

ments, as well as the paragraph summarizing the text of the advertisement

and describing its focus on Congressman Roe. Instead, respondent would

substitute a statement setting forth what the advertisements did not mention.

Third, the revision would relate the placement of the advertisements to the

closing date of the company's ESOT purchase, rather than to the election.

Fourth, respondent would eliminate the reference to the fact that no adver-

tisements were published in newspapers with areas of circulation which in-

clude Okonite's other facilities but are outside of Congressman Roe's Con-

gressional District. Fifth, the revision would state that the basis of the

Commission's determination is that ''any paid advertisement which prominently

and favorably mentions a candidate for Federal election, regardless of whe-

ther it mentions the election or advocates the election of a candidate, and

regardless of whether it relates to an event other than the election, is as

a matter of law 'in connection with' a Federal election." The Commission

Lr
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has, in fact, not made such a determination. Sixth, the revision would

state that the company's actions "may have" constituted a violation of

2 U.S.C. 441b(a), but respondent neither admits nor deniet such a viola-

tion. Finally, respondent proposes that the provision for a civil penalty

be deleted and replaced with a statement indicating that respondent acqui-

esces in the views of the Commission and shall not henceforth incur any

expenditures such as those at issue herein.

While we have no objection to including in the conciliation agreement

a futher description of the ESOT transaction, we believe other proposed re-

visions are contrary to the reasoning which underlies the Commission deter-

mination of reasonable cause to believe in this matter. Thus, we recommend

that the conciliation agreement proposed by the staff (Appendix A) be modi-

fied solely to add the language contained on page 2, paragraph C of respon-

dent's agreement (Appendix B). Moreover, the enumeration of statements not

made in the advertisements (see page 3 of respondent's revision) appears to

be inappropriate in a conciliation agreement. In our view, a conciliation

agreement should at the very least contain a clear statement of the violation

and an admission of guilt, and not merely indicate that a violation may have

occurred. Accordingly, we propose that the respondent's revised conciliation

agreement be rejected except insofar as it includes a description of the ESOT

transaction.

William C. Oldaker

DATED: 
General Counsel

7)77
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of ) MUR 200 (76)
) MUR 213 (76)

The Okonite Company )

CONCILIATION AGREEMENT

This matter having been initiated by a signed, sworn,

and notarized complaint by James Ellison Parker and 
a

letter filed by Richard A. Zimmer, an investigation

having been conducted, and reasonable cause to believe

having been found that respondent violated 2 U.S.C. §441b(a).

Now therefore, the respective parties herein, the

-. Federal Election Commission and the respondent having duly

entered into conciliation pursuant to §437g(a) (5), do hereby

agree as follows:

I. That the Federal Election Commission has jurisdiction

over the respondent and the subject matter of this 
proceeding.

II. That respondent has had a reasonable opportunity to

demonstrate that no action should be taken in this matter.

III. That the pertinent facts in this matter are as

follows:

A. Respondent is a corporation organized under the laws

of Delaware and having its business headquarters in Ramsey,

New Jersey. Respondent has facilities in Passaic, Patterson,

Ramsey, and North Brunswick, New Jersey and eight other states.
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B. Respondent has not established a separate~

segregated fund.

C. Respondent spent $12,183.84 of corporate treasury

funds to place full-page advertisements in four Now Jersey

newspapers on July 16, 1976 and July 21, 1976.

D. The advertisements state in bold-face typo, "Thank

You Congressman Robert A. Roe!" and consist of a photograph of Roe,

identifying him as the Congressman from the 8th Congressional

N District of New Jersey; a statement explaining Roe's "major"e

role in securing a grant to finance the corporation's new

employee stock ownership trust; a photograph of Roo with

Federal, state and Okonite Company official; and a five

paragraph tribute to Roe for his "untiring efforts in [the

Company's] behalf resulting in the purchase of the Okonite

Company by an employee stock ownership trust." The text of the

N advertisements is appended hereto as Appendix A.

E. Congressman Roe was a candidate for Federal office from

the 8th Congressional District of New Jersey at the time of

the publication of the advertisements. The advertisements

were placed five weeks after his victory in the New~~~)

-congressional primary.

F. The four newspapers in which the advertisements were

placed have an area of distribution which includes Mr. Roe's

Congressional District. The area of distribution does not

include the Ramsey and North Brunswick plants of Okonite, which

are not within the 8th Congressional District. No advertisements
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were published in these areas.

Wherefore, the respondent agrees:

I. The costs of the advertisements herein described

were in connection with a federal election, and therefore

constitute an expenditure, within the meaning of 2 U.S.C.

§441b(b)(2). As such the costs are in violation of 2 U.S.C.

S44lb (a).

II. That it will pay a civil penalty in the amount of

five hundred dollars ($500), pursuant to 2 U.S.C. S437g(a)

(6) (B).

General Conditions:

I. The Commission on request of anyone filing a

complaint under 2 U.S.C. §437g(a) (1) concerning the matters

at issue herein or on its own motion may review compliance

with this agreement. If the Commission believes that this

agreement or any requirement thereof has been violated, it

may institute a civil action for relief in the United States

District Court for the District of Columbia.

II. It is mutually agreed that this agreement shall

become effective as to the date that all parties hereto have

executed some and the Commission has approved the entire

agreement.

III. It is agreed that Respondent shall have no more

than days from the date this agreement becomes effective

to comply with and implement the requirement contained in this

sa"
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agreement and to so notify the Commission.

(.

V
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Federal Election Commission
.. 1325 K Street, N.W.

Washington, D.C. 20463

Attention: Ms. Sherry Swirsky

Dear Ms. Swirsky:

Enclosed herewith is our proposed revision of
the conciliation agreement. For your convenience, I have
attempted to underscore all new material and indicate the
deletion of material by the use of a caret.

As you can see, I felt it important that certain
information be included in the recitals which provides a
balanced view concerning the background and the circumstances
with regard to the expenditure by The Okonite Company.

Since the date of our meeting at your offices,
the company has not had a board of directors meeting, but
I have been advised by management that they are reasonably
confident that the company's board would accept the agree-
ment in its revised form. As you can see, we are of the
view that it is conceivable that the company's actions
constituted a technical violation of the act--although
I am by no means certain that it was. On the other hand,
the circumstances involved in this particular case were
certainly unique. Consequently, the company is willing
to concede that its actions may have constituted a vio-
lation and is prepared to acquiesce in your view of the
law for the purposes of its future activities. In light
of these unique circumstances, we believe that it would
certainly be inappropriate for the company to be compelled
to pay a fine.



Federal Election Commission
February 25, 1977
Page Two

I would be glad to discuss this matter with you
further as soon as you have had a chance to review the
enclosed revision.

Yours very truly,

John R. MacKay 2nd

JRI: ed
Enclosure
cc: Jeffry H. Kittross, Esq.
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Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Attention: Ms. Sherry Swirsky

Dear Ms. Swirsky:

Enclosed herewith is our proposed revision of
the conciliation agreement. For your convenience, I have
attempted to underscore all new material and indicate the
deletion of material by the use of a caret.

As you can see, I felt it important that certain
information be included in the recitals which provides a
balanced view concerning the background and the circumstances
with regard to the expenditure by The Okonite Company.

Since the date of our meeting at your offices,
the company has not had a board of directors meeting, but
I have been advised by management that they are reasonably
confident that the company's board would accept the agree-
ment in its revised form. As you can see, we are of the
view that it is conceivable that the company's actions
constituted a technical violation of the act--although
I am by no means certain that it was. On the other hand,
the circumstances involved in this particular case were
certainly unique. Consequently, the company is willing
to concede that its actions may have constituted a vio-
lation and is prepared to acquiesce in your view of the
law for the purposes of its future activities. In light
of these unique circumstances, we believe that it would
certainly be inappropriate for the company to be compelled
to pay a fine.
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Federal Election Commission
February 25, 1977
Page Two

I would be glad to discuss this matter with you
further as soon as you have had a chance to review the
enclosed revision.

Yours very truly,

John R. MacKay 2nd

JRM: ed
Enclosure
cc: Jeffry H. Kittross, Esq.
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of ) MUR 200 (76)
) MUR 213 (76)

The Okonite Company )

CONCILIATION AGREEMENT

This matter having been initiated by a signed, sworn,

and notarized complaint by James Ellison Parker and a letter

filed by Richard A. Zimmer, an investigation having been con-

ducted, and reasonable cause to believe having been found that

respondent violated 2 U.S.C. §441b(a).

Now therefore, the respective parties herein, the

Federal Election Commission and the Respondent, having duly

entered into conciliation pursuant to §437g(a)(5), do hereby

agree as follows:

I. That the Federal Election Commission has juris-

diction over the Respondent and the subject matter of this

proceeding.

II. That Respondent has had a reasonable opportunity

to demonstrate that no action should be taken in this matter.

III. That the pertinent facts in this matter are as

follow:

A. Respondent is a corporation organized under the

laws of Delaware and having its business headquarters in Ramsey,

New Jersey. Respondent has facilities in Passaic, Paterson,

Ramsey, and North Brunswick, New Jersey and eight other states.

FEDrAW



Respondent's Patersoh and Passaic plants are within the New

Jersey 8th Congressional District, represented b congress-

man Robert A. Roe. Both plants are within economically dis-

tressed areas.

B. Respondent has not established a ieparate segre-

gated fund.

C. All of the stock of Respondent was purchased on

June 30, 1976 for a price of $44 million by an Employee Stock

Ownership Trust (ESOT) for the benefit of Respondent's employees.

The entire purchase price was borrowed by the ESOT and $13 mil-

lion of it was derived from a grant from the Federal Economic

Development Administration. The grant was the key to the en-

tire transaction. Congressman Robert A. Roe had been instru-

mental in obtaining the federal grant funds for the New Jersey

Economic Development Authority (which then loaned the funds to

the ESOT) and had substantially assisted Respondent to ensure

that the grant was made in a timely fashion.

Dt.Respondent spent $12,183.84 of corporate treasury

funds to place full-page advertisements in four New Jersey news-

papers on July 16, 1976 and July 21, 1976.

_E./ The advertisements state in bold-face type,

"Thank You Congressman Robert A. Roe!" and consist of a photo-

graph of Roe, indentifying him as the Congressman from the 8th

Congressional District of New Jersey; a statement explaining

Roe's "major" role in securing a grant to finance the corpora-

tion's new employee stock ownership trust;FEaRk 4oQotraph of

-2-



Roe with Federal, State and Okonite Company officials; and a

five paragraph tribute to Roe for his "untiring efforts in [the

Company's] behalf resulting in the purchase of the Okonite

Company by an employee stock ownership trust." The advertise-

ments did not mention the forthcoming federal election or Roe's

candidacy; did not mention his opponent; did not advocate his

.Plction: and did not comment on any facet of his character or

behavior in office other than his role in helping the ESOT.

The text of the advertisements is appended hereto as Appendix A.

F. A Congressman Roe was a candidate for Federal

office from the 8th Congressional District of New Jersey at

the time of the publication of the advertisements. The adver-

tisements were placed two to three weeks after the closing of

the ESOT purchase; five weeks after his victory in the New

Jersey congressional primary; and three and one-half months be-

fore the general elections in November.

G.A The four newspapers in which the advertisements

were placed have an area of distribution which includes Mr.

Roe's Congressional DistrictA and substantial other areas of

New Jersey.

H. Acting through counsel, Respondent has cooperated

with the Federal Election Commission in its investigation of

this matter, responding promptly and candidly to all inquiries.

Respondent has pointed out the unique circumstances which led

to the placing of the advertisements and has emphasized that

the advertisements were directed to thjaqjnation of.,the

- 3- O i.i . ... ...
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ESOT's purchase of all of the stock of Respondent two to three
weeks earlier, not to the federal election which was to be held
three and one-half months later.

I. The Federal Election Commission is of the view
that any paid advertisement whichprominently andfavorably
mentions a candidate for federal office, regardless of whether
it mentions the election or advocates the election of a candi-
date and regardless of whether it relates to an event other
than the election, is as a matter of law "in connection with a
federal election" and thus constitutes an "expenditure" within
the meaning of 2 U.S.C. §441b(b)(2). Consequently, it has deter-

mined that there is reasonable cause to believe that Respondent

violated 2 U.S.C. S44lb(a).

Wherefore, the Respondent agrees:

I. The costs of the advertisements herein described,
although not intended to be, may as a matter of law have been

"in connection with a federal election", and therefore may haveconstituted an expenditure, within the meaning of 2 U.S.C.
§44lb(b)(2). As such, incurring the costs^ may have been in
violation of 2 U.s.C. §441b(a). Consequently, for purposes of

this proceeding, Respondent neither admits nor denies that its
conduct violated 2 U.S.C. S441b(a).

II.A As a result of the parties having entered into
conciliation pursuant to 2 U.S.C. §437g(a)(5), Respondent acqui-
esces in the views of the Federal Election Commission, as stated
above, and agrees that it shall not hencefor0anyexe

arr' 
-. .. ..

-4-
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itures for advertisements in any media which prominently and

favorably (or unfavorably) mention a candidate for federal

office, regardless of whether the candidate is endorsed in the

advertisement and regardless of whether the advertisement re-

lates directly to some event other than the election, except as

permittdby.law through the use of a separate s;egregated fund.

General Conditions:

I. The Commission on request of anyone filing a

complaint under 2 U.S.C. §437g(a)(1) concerning the matters at

issue herein or on its own motion may review compliance with

this agreement. If the Commission believes that this agreement

or any requirement thereof has been violated, it may institute

a civil action for relief in the United States District Court

for the District of Columbia.

II. It is mutually agreed that this agreement shall

become effective as to the date that all parties hereto have

executed same and the Commission has approved the entire agree-

ment.

III. It is agreed that Respondent shall have no more

than days from the date this agreement becomes effective to

comply with and implement the requirement contained in this

agreement and to so notify the Commission.

OFE

-5-



itures for advertisements inanj media, which_Yom'jnently and

favorably__.(or unfavorably) mention a candidate for 
federal

office, regardless of whether the candidate is endorsed in the

advertisement and regardless of whether the advertisement re-

lates directly to some event other than the election, 
except a

permitted by law through the use of a separate segregated fund.

General Conditions:

I. The Commission on request of anyone filing a

complaint under 2 U.S.C. §437g(a)(1) concerning the 
matters at

issue herein or on its own motion may review compliance with

this agreement. If the Commission believes that this agreement

or any requirement thereof has been violated, it may institute

a civil action for relief in the United States District Court

for the District of Columbia.

II. It is mutually agreed that this agreement shall

Cbecome effective as to the date that all parties hereto have

executed same and the Commission has approved the entire 
agree-

ment.

III. It is agreed that Respondent shall have no more

than days from the date this agreement becomes effective to

comply with and implement the requirement contained in this

agreement and to so notify the Commission.

-5-



avw J,'xcrDD~VEV
The in tl sm rie is asquesed (Choek as.).

Shw to whom and date deived ........... uV

o RESTRICTED DZLVRY.
hR RESTRICoED DELIV aY. d SShow to whom, date, and addm o( delvery o u



4.- ft

CERTIFIED MAIL
RETURN RECEIPT REQUESTED JAN 1.

Victor A. Viggiano
Chairman
Okonite Company
Ramsey, New Jersey 07445

Re: MUR 200 (76)
MUR 213 (76)

S Dear Z1r. Viggiano:

Please find attached hereto a copy of a letter
mailed to your counsel with respect to the above-numbered
matter. The letter is a notification that the Commission
has found reasonable cause to believe that the Okonite
Company has committeda violation of 2 U.S.C. §441b.

Sincerely yours,

William C. Oldaker
General Counsel

Enclosure

'Fn2~ ',I'-

It *
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FEDERAL ELECTION COMMISSION

1325 K SRELT N.W.
W\SHING ION,D.(. 20463
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FEDERAL ELECTION COMMISSION

1125 K S fRU I NW.
W,\S41NG ION.D.C. 20-163

CERTIFIED M-UA I L
~L

RETURN RECEIPT REQUESTED

John R. McKay 2nd, Esq.
Lowenstein, Sandler, Brochin,

Kohl & Fisher
744 Broad Street
Newark, New Jersey 07102

Re: MUR 200 (76)
MUR 213 (76)

Dear Mr. McKay:

The Federal Election Commission has determined that
there is reasonable cause to believe that the Okonite
Company has committed a violation of 2 U.S.C. §441b by
using corporate funds to place four newspapers advert isements

T which express gratitude to Congressman Robert A. Roe.
It is the Commission's view that the expenditures for those
advertisements were "in connection with" a Federal election

,. and therefore, prohibited by 2 U.S.C. §441b.

Pursuant to 2 U.S.C. §437g(a) (5) (A), the Commission
has a duty to correct such violations for a period of 30 9

days by informal methods of conference, conciliation and
persuasion and to enter into a conciliation agreement. If
we are unable to reach an agreement during that period,
2 U.S.C. §437g(a) (5)(B) provides that the Commission may,
upon a finding of probable cause to believe that a violation
has occurred, institute a civil suit.

cc: Victor Viggiano
Chairman Sincerely yours,
Okonite Company
Ramsey, New Jersey 07446

William C. Oldaker

Gencral Counsel

I;.'

I lii l II I II I I I I nnnnn I I I I I I I Pill I . ,.. i ,, , % '410 , , . , , ,,, . . n " _



BEFORE THE FEDERAL ELECTION COMMISSIO

In the Matter of )
) MUR 200 (76)

The Okonite Company) MUR 213 (76)

CERTIFICATION

I, Marjorie W. Emmons, Secretary to the Federal Election

Commission, do hereby certify that on January 13, 1977, the

Commission determined by a vote of 4-0 that there was reasonable

cause to believe a violation of 2 U.S.C. §441b had occurred in

the above-captioned matter, and instructed the staff to seek a

fine for said violation. Commissioners Springer and Tiernan were

not present at the time of the vote.

\ Secret r to the Commission

/
I,.

Lii>.;.
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744 BROAD STREET ' - ----- '

NEWARKN J. 07102 / E8 A ST"' /5

j .2 4

Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Attention: Ms. Sherry Swirsky /
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )) MUR 200 (76)

The Okonite Company ) MUR 213 (76)

GENERAL COUNSEL'S REPORT

I. Summary of Allegations

The two complaints raise the same issue. It is alleged

that the Okonite Company, a corporation, placed full-page

advertisements in four newspapers of general circulation in

New Jersey which refer to Congressman Robert A. Roe and

constitute prohibited corporate expenditures for the purpose

of influencing his re-election in the 8th District of New

Jersey or in connection with his election.

II. Evidence

The advertisements appeared on the following dates in

the following newspapers with circulations which include the

8th District of New Jersey: The Morning Call Paterson News,

July 16, 1976; The Passaic Herald News, July 16, 1976; The

Bergen Record, July 21, 1976; and The Newark Star Ledger,

July 21, 1976. The advertisements appeared approximately

five weeks after Congressman Roe's victory in the New Jersey

primary election. The advertisements, which were the same

CAIRJ.FV~
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in all of the newspapers, state in head-line style, bold-face

type, "Thank You Congressman Robert A. Roe!". A large photo-

graph of Roe, identifying him as the Congressman from the 8th

District and accompanied by a statement explaining his "major"

role in securing a grant to fund the corporation's new employee

stock ownership trust [ESOT], appears at the top of the page.

The bottom half of the advertisement consists of a photograph

of Congressman Roe with Federal, State and Okonite Company

officials and a five-paragraph tribute to Roe for his "untiring

efforts in [the Company's] behalf resulting in the purchase of

the Okonite Company by an (ESOT]." The advertisement ends

with "Congressman Roe, we deeply appreciate all that you did

to make our American dream a reality."

The Okonite Company has plants in Passaic, Paterson,

Ramsey, and North Brunswick, New Jersey. The latter two

facilities are not within the 8th Congressional District

and no advertisements were placed in newspapers which cover

the two areas.

In response to the Commission's preliminary inquiry to the

Okonite Company, the attached letter from counsel to the company,

John R. McKay 2nd, and affidavit from its chairman, president

and chief executive officer, Victor Viggiano, were submitted

p. L,
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to the Commission. Both documents indicate, in summary, that

the Okonite Company has recently been in uncertain financial

condition due to frequent changes in ownership. At the

company's request, Congressman Roe was instrumental in

obtaining a grant from the U.S. Department of Commerce Economic

Development Administration to finance an ESOT for the company.

Congressman Roe was contacted because he represents the

congressional district in which two of the company's plants

are located and is Chairman of the House Subcommittee on

Economic Development. The Okonite ESOT was finalized on

June 30, 1976. The aforementioned documents indicate that

the purpose of the ads was to express gratitude to Congressman

Roe for his material role in the establishment of the ESOT and

to announce the change in corporate structure to Okonite's

suppliers and customers and to the general public. The

r , affidavit and letter from counsel do not deny that the ads

were financed by corporate funds.

According to the affidavit, the ads were not placed at

the request or suggestion of Congressman Roe or his authorized

committee. Nor is there any evidence that Okonite consulted

with Roe or his authorized committee regarding the placement

of the ads. Congressman Roe and his authorized committee do

not report any contributions from an Okonite PAC, nor does

Okonite claim to have established a separate segregated fund.
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In an affidavit submitted pursuant to the Commission's

investigation of this matter, Congressman Roe stated that

"he did not participate in the preparation or placement of

the advertisements; nor did [he] authorize anyone or any

political committee to do so."

In an affidavit submitted on November 2, 1976, Victor

Viggiano stated that the total cost of the advertisements

was $12,183.84. He further indicated that the Okonite Company

has not placed any newspaper advertisements with respect to

any other elected officials in Federal office.

Counsel for respondent, in a letter accompanying Mr.

Viggiano's most recent affidavit, contends that the advertise-

ments were in connection with the successful completion of the

stock purchase and were intended to thank Congressman Roe and

to promote the company's business relations. Respondent

further argues that the content and timing of the advertise-

ments and Mr. Viggiano's initial affidavit establish an absence

of intention to influence the outcome of the election.

Respondent concedes that the advertisements could be construed

as favorable to Mr. Roe, but insists that they do not evidence

active electioneering because they also communicated Okonite's

own business interests. It is respondent's position that S44lb

of the Act is violated only by expenditures which are for the

purpose of influencing an election and which constitute active

to~tE~f:r
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electioneering. Respondent therefore asserts that since the

advertisements did not mention the election, endorse Mr. Roe,

or advocate the defeat of his opponent, they do not reflect

the requisite intent to establish a violation of 5441b.

III. Analysis

The issue in these MURs is whether Okonite's advertise-

ments -- concededly made out of general treasury funds -- were

in connection with Congressman Roe's re-election campaign in

the 8th Congressional District of New Jersey, and therefore

subject to the general prohibition of S441b(a) on corporate

expenditures.

Although respondents state that their intent in placing

the ad was solely to express gratitude to Mr. Roe and to

publicize the change in Okonite's corporate structure, it is

our opinion that when the ad is placed in an objective factual

context, one must presumably conclude that it falls within the

ambit of §441b. We reach this conclusion mindful of the fact

that there is no definitive judicial interpretation of the

phrase "in connection with;" however, our conclusion follows

from the legislative evolution of §441b and its predecessor

18 U.S.C. §610. It also follows from established Commission

policy.

' F 0. o. . .
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The proximity of the general election and the content

of the advertisements overshadow Okonite's purported informa-

tive purpose and give the advertisements a clear political

message. The medium -- general circulation newspapers which

include Roe's district -- and the timing of the advertise-

ments -- shortly after his primary victory -- inevitably

have the impact on voters of seeming to promote the merits

of Roe as a candidate in the general election. Both the

text and lay-out evidence a decided emphasis on Roe's

achievements in aiding a corporate constitutent, the Okonite

Company. The advertisements are only tangentially related

to Okonite's other claimed purpose to promote business

relations and publicize its change in corporate structure.

In fact, only three sentences of the entire text are devoted

to the formation of the Okonite ESOT. The Okonite Company,

according to the advertisement, has plants in other areas

of New Jersey which are not within Roe's congressional

district. Yet, the advertisements were published only in

newspapers whose area of distribution included Roe's

district. Although the advertisements do not expressly

call for Roe's election, they unmistakably serve as a tribute

to him. As such, it is reasonable to infer that the advertise-

ments appeared to the general public as related to Roe's

merits as a candidate. In our view, it is not conclusive

that the advertisements did not directly mention Roe's

rificr
Ut.,J
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candidacy; his primary victory made that candidacy a

known fact and the impact of the ad must be assessed

in that context.

A. Case Law

No court has reached the precise issue which arises

here, i.e., whether a corporate expenditure for a communica-

tion which does not contain words which directly call for

the election of a clearly identified candidate but can be

inferentially interpreted as doing so is "in connection with"

an election, and therefore, within the ambit of §441b.

(See, e.g., Cort v. Ash, 423 U.S. 812 (1975), where the

Court expressly declined to decide whether 18 U.S.C. §610,

the predecessor of 2 U.S.C. §441b, proscribed corporate

expenditures for specific advertisements.) Thus, there

has been no definitive judicial decision as to whether

§441b establishes a broader standard than 2 U.S.C. §431(f)

anddescribing the content of the "in connection with"

standard.

Although some lower courts have alluded to 18 U.S.C.

§610 as establishing an active electioneering standard,

see Miller v. AT & T Co., 507 F. 2d 759, 764 (3d Cir. 1974);

United States v. Lewis Food Co., 366 F. 2d 710, 712 (9th

Cir. 1966), that view is contrary to a consistent line of
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legislative intent and Commission policy. It should be

noted that both cases were decided on the basis of the

1972 law, before the 1974 amendments gave S610 a different

internal definition of "contribution or expenditure" than

"the purpose of influencinq" test in 18 U.s.C. 1591 which

underlay the court's enunciation of the active electioneering

test. I/ Moreover, courts which imposed such a test were

generally motivated by concerns to which the Congress has

subsequently directed specific legislative attention in

the Hansen Amendment and the statutory provision for the

formation of separate segregated funds as permissible

vehicles for corporate political activity. (See Discussion,

infra, section B, p. 10 et seq.)

Respondent relies on Ash v. Cort, 350 F. Supp. 227,

232 (E.D. Pa. 1972), aff'd, 471 F. 2d 811 (3d Cir.),

rev'd. on other grounds, 496 F. 2d 416 (3d Cir. 1973),

rev'd. on other grounds, 423 U.S. 812 (1975), where the

district court found permissible under §610 advertisements

in national magazines expressing a corporation's views as

to a statement made by an unnamed candidate. The Third

Circuit Court of Appeals,however,disagreed with the district

1/ See Miller v. AT & T Co., supra, at 765 . Even in
that case the court held direct proof of a partisan pur-
pose on the part of the defendants was not necessary.
Rather, it held that the plaintiffs needed to produce

(Cont'd.)
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court's narrow interpretation of §610. Chief Judge Seitz,

writing for the court stated:

Nothing in the language or legislative history
supports an interpretation of sections 591 and
610 (of Title 18] that would make lawful an
expenditure simply because in the communication
it paid for no candidate was named. There is no
evidence Congress thought the American public so
unperceptive that it would recognize a statement
as supporting or attacking a particula r candidate
only by use of his name; such a requirement would
eviscerate §610. 496 F. 2d at 425. (Emphasis
added.)

Although the court of appeals in Ash required evidence that

the communication was partisan, supra at p. 425, the court

enunciated a standard which encompasses communications which

do not expressly identify the target candidate. While the

court did not expressly address the issue of how explicitly

partisan a particular communication must be to fall within

the sweep of §441b, analogous logic would suggest that the

same standard of public perception of the election related-

ness of the communication would be applied to that question

as well.

1/ (Cont'd.) evidence to support the inference that the
only discernible reason for the defendants' failure to
collect a debt owed by a national committee of a
political party was a desire to assist that committee
in a Federal election.
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In summary, the content and evidentiary parameters

of "in connection with" remain undefined. Analysis of the

cases does suggest, however, that factors such as whether

communications financed from a corporation's general

treasury are aimed at the general public, are partisan

in nature, and are not part of the corporation's normal

organizational activity will trigger strict scrutiny.

See generally, United States v. Auto Workers, 352 U.S.

567 (1957); United States v. C.I.O., 335 U.S. 106 (1948).

B. Evolution of Statutory Prohibitions on Corporate
Contributions and Expenditures in Connection With
Federal Elections

The lack of clarity in the case law requires that this

matter be resolved by reference to statutory history and

Commission policy. The statutory history and legislative

intent surrounding §441b and its predecessors evidence a

clear desire to subject corporations to a different and more

restrictive standard with respect to political activities

than that applied to individuals. The evil which Congress

has sought to eliminate by §441b and its predecessors is

not only direct, partisan political activity by corpora-

tions, but also more generally, the use by corporations of

treasury funds to promote their own political views by

endorsing or opposing candidates for Federal office.



Accordingly, in 1947 Congress extended the prohibition of

§3l3 of the Federal Corrupt Practices Act to "expenditures"

to prevent corporations and labor unions from circum-

venting the Act by way of indirect disbursements. 61 Stat.

159 (June 23, 1947). 2

Pursuant to the legislative purpose discussion above,

Congress has narrowly limited the audience to which a

corporation may direct communications having some connection

with a Federal election when such communications are financed

from general treasury funds. Thus, in explaining his amend-

ment to §610, Representative Hansen stated:

2/ See also United States v. Auto Workers, supra, 352
U.S. at 582, 585; 'United -States v. C.I.O., supra, 335
U.S. at 112,, 115; and United States v. Ches tnut, 394
F. Supp. 581, 587 (S.D. N.Y. 1975), aff'd., 533 F. 2d
40 (2d Cir. 1976), for judicial recognition of Congress'
intent to curb those corporate expenditures which, in
substance, exerted direct or indirect influence over
Federal elections. These cases also make it clear that
corporations have long been on notice of the strict
prohibition on the use of their funds in connection with
elections of candidates for Federal office.
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The dividing line established by section 610
is between political activity directed at the
general public in connection with Federal
elections which must be financed out of political
donations and activities directed at members or
stockholders which may be financed by general
funds. 117 Cong. Rec. H. 11478 (Nov. 30, 1971).

At the present time there is broad agreement as
to the essence of the proper balance in regulating
corporate and union political activity required by
sound policy and the Constitution. It consists of
a strong prohibition on the use of corporate and

tl union treasury funds to reach the general public
in support of, or opposition to, Federal candi-

C"71 dates. . . . 117 Cong. Rec. H. 11479 (Nov. 30, 1971).

It should be noted that the class of persons to whom

corporations may communicate regarding political matters

has been restricted even when such activity is clearly

non-partisan. For example, in the Conference Report on the

1976 Amendments to the Act, H.R. Rep. No. 94-1057, 94th Cong.,

2d Sess. 63-64 (1976), the conferees provided that corpora-

tions may take part in nonpartisan registration and get-out-

the-vote activities that are not restricted to stockholders

and executive or administrative personnel only if such

activities are jointly sponsored by the corporation and

an organization that does not endorse candidates and are con-

ducted by that organization. The restrictions on non-partisan

activities by corporations suggest that Congress did not intend

"in connection with" to import an express advocacy or active

electioneering test, but rather, intended that phrase to be

construed broadly.
FEDERAt FtEITP.DFFIZ K <:
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Okonite's advertisements praising Congressman Roe

appear to be communications directed to the general public

and whose predictable impact is to make that public believe

that Roe's candidacy is supported by a corporate entity

in the body politic, a form of communication which S441b

contemplated in its prohibition. Unlike the house organ

at issue in United States v. C.I.O., supra, and exempted

by §44lb(b) (2) (A) of the Act, Okonite's advertisements

were not published in the course of its normal business

activities and predictably reached an audience much larger

than the permissible class of stockholders and executive

and administrative personnel and their families.

Further evidence of congressional intent to make the

statutory restriction on the use of corporate treasury funds

broader than that for individuals is afforded by the various

1974 and 1976 amendments permitting use of corporate funds

to facilitate the establishment of separate segregated

funds for soliciting individual contributions. This

evolving statutory outlet constitutes a legislative response

to suggestions of judicial concern over interference with

corporations' (and labor unions') ability to communicate with

their respective members, and in certain circumstances,

with the public at large. (Cf. C.I.O. case, concurring

ODRAL JfL, £"-"

ONIC Of" 4 hA-%T
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opinion of Justice Rutledge at 335 U.S. 152, ff., referring

to the potential f or a "bludgeon[ing] of F~irst Amendment

rights resulting from an expansive, absolute restriction

on the political uses of unions' general treasury funds").

The amendments provide a clear method -- available here to

Okonite -- for political association or expression by individuals

connected to the corporation, while continuing the explicit

bar on corporate funds being directly used for the same

-. purpose.

C. Commission Policy

Commission policy has been consistent with congressional

intent in interpreting the prohibition on corporate contri-

butions and expenditures strictly and preserving "in connection

with" as a standard distinct from "for the purpose of in-

fluencing." While the proposed regulations permit inde-

pendent expenditures by an individual, partnership,

committee, association, etc., they expressly prohibit such

expenditures by labor organizations, corporations, and

national banks. See §§109.1(b) (1) and 114.1(a)(1l) of the

proposed regulations. Further, §100.4(b) (15) excludes

from the term "contribution" "a gift, subscription,, loan,

advance, or deposit of money or anything of value made
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with respect to the recount of the results of a Federal

election, or an election contest concerning a Federal

election, except when made__by an organization subject to

the prohibitions of §114.2." (Emphasis added.) Finally,

the existence of two separate and distinct standards is

evident in the Policy Statement on Presidential Debates

in which the Commission held that disbursements by the

League of Women Voters through a charitable trust fund

fare not made for the purpose of influencing a Federal

election and are therefore not contributions as defined

in 2 U.S.C. §431(e)," but are "' in connection with' a

Federal election and accordingly may not be made with funds

from corporate or labor organization treasuries."

In light of the foregoing, it is our view that Okonite' s

expenditures for a tribute to Congressman Roe evince the

requisite elements to establish a violation of 2 U.S.C.

§441b. The advertisements' timing, medium, intended

audience, and logical effect of influencing the general

public to support Congressman Roe bring the expenditures

within the ambit of §441b.
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IV. Recommendation

Find reasonable cause to believe that a violation of

2 U.S.C. §441b has occurred. Send attached letters. We

expect to report to the Commission shortly on a proposed

conciliation agreement for this matter. In view of the

uncertain case law parameters associated with the phrase

"in connection with," the conciliation agreement will not

recommend a fine.

DATE:



717 ROUTE 23

WAYNE. N. J.

76334C

Dear Mr. Murphy:

Re: MUR 200 (76) -- MUR 233 (76)

I enclose herewith a sworn statement
in response to your request to me under

00 date of October 20, 1976 with respect to
whether certain newspaper advertisements
are "independent expenditures" as defined
by 2 U.S.C. j 431 (p).

I am pleased to cooperate with the
commission and strongly support the basic
statute under which it functions. In the
event the commission determines that it
requires any additional information or
reports from me or any political committee
supporting my candidacy, please let me
know. I and the committees will be happy
to oblige.

Sinc e

ert A. Roe

John G. Murphy_.- quire
General Cou/re 1
Federal Erection Commission
1325 K Street N.W.
Washington, D. C. 20463

October 29, 1976

VPj,r



AFFIDAVIT OF ROBERT A. ROE

STATE OF NEW JERSEY )
)ss

COUNTY OF PASSAIC )

ROBERT A. ROE, being of full age, deposes and says:

1. 1 am a Member of Congress of the United States, elected from

the Eighth Congressional District of New Jersey.

2. 1 am submitting this sworn statement to the Federal Election

Commission in response to a letter from John G. Murphy, Jr., General

Counsel to the Federal Election Commission by a letter dated October 20,

1976, requesting my sworn statement with respect to whether certain

newspaper advertisements, thanking me for my role in the establishment

of an employee stock ownership trust of The Okonite Company "consti-

tute independent expenditures within the meaning of the Federal

Election Campaign Act of 1971, as amended."

_ 3. 1 have seen the newspaper advertisements which, I believe,

were published in July of 1976.

4. It is my opinion that the said advertisements do not

constitute independent expenditures within the meaning of the Federal

Election Campaign Act of 1971, as amended, because they do not appear

to me to be "expressly advocating the election or defeat" of myself

or any other candidate for public office.

5. I did not participate in the preparation or placement of

the advertisements; nor did I authorize anyone or any political

committee to do so.

Robert A. Roe

Subscribed and sworn to before

me this 29th day-of October, 1976
7 7

A~n attorney at I-Aw of the State o~f NL :'.
New Jers'ey



xoDert A. Noe
717 Route 23
Wayne, New Jersey 07470

John G. Murphy, Jr., Esquire
General Counsel
Federal Election Commission
1325 K Street N.W.
Washington, D. C. 20463

V~A 7,
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CERTIFIED MAIL
RETURN RECEIPT REQUESTED

John G. Murphy, Jr.
General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Re: MUR 200(76)

MUR 213(76)

Dear Mr. Murphy:

This letter is in response to your request, received
by me on October 22, 1976, for further factual and legal sub-
missions in reference to a complaint alleging that The Okonite
Company (the "Company") violated §441b of the Federal Election
Campaign Act of 1971, as amended, (the "Act") by using corpo-
rate funds to place in four newspapers an advertisement which
recognized the service of Congressman Robert A. Roe in facili-
tating the purchase of all of the outstanding stock of the
Company by The Okonite Company Employee Stock Ownership Trust.

I respectfully submit, for the reasons that follow,
that the Company has not made any prohibited corporate contri-
bution or expenditure.

LEGAL ISSUES

To constitute a prohibited corporate contribution
or expenditure under section 441b, a corporation must incur
an obligation (1) "in connection with" an election to federal
office, (2) "for the purpose of" influencing the election or
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John G. Murphy, Jr. November 1, 1976
Page Two

nomination of any person to federal office and (3) in a manner
that constitutes "active electioneering."

1. "In Connection With" Test. -- Section 441b and
the Commission's Regulations 114.2(b) and 114.1(a) make it
unlawful for "any corporation . . . to make a contribution
or expenditure in connection with any election" to federal
office. While no definition of "in connection with" is pro-
vided in the Act, it imports a requirement that there be a
reasonably direct causal connection between the contribution
or expenditure and the federal election. This point is es-
pecially important in viewing corporate expenditures. It
means that it is not enough to find that the corporate obliga-
tion was incurred when a federal election is in progress.
The expenditure or contribution must be prompted, caused by,
or made with an eye toward the election.

2. "For the Purpose of Influencing," Test. -- Under

the definitions of contribution and expenditure set forth in
subsections 431(e) and (f), only corporate advertising obliga-
tions incurred "for the purpose of influencing the nomination
for election, or election, of any person to Federal office"
are prohibited. This element is included as part of the defini-
tion of contribution in subsections 431(e)(1) to (e)(4), except
in the instance of transfers of funds made by a political com-
mittee. The definition of expenditure specifically excludes
in subsection 431(f)(4)(f) "any communication" not made for the
requisite purpose. Consequently, to be illegal under section
441b a corporate advertisement must be undertaken with the
specific "purpose" on the part of the corporation to influence
the outcome of a federal election.

3. "Active Electioneering" Test. -- To the extent
that case law exists dealing with the issues raised by this
matter, federal courts have construed Section 441b, or, more
accurately, its predecessor section 610 of Title 18, to require
a finding that a communication constitutes "active electioneer-
ing." In Ash v. Cort, 350 F.Supp. 227 (E.D. Pa. 1972), aff'd,
471 F.2d 811 (3d Cir.), reversed on other grounds, 496 F.2d 416
(3d Cir. 1973), reversed on other grounds, 45 L.Ed. 26 (1974),
a stockholder complained aout advertisements which Bethlehem
Steel Corporation had placed in late 1972 concerning the need
for an honest campaign. The advertisements quoted from a speech
by Bethlehem's Chairman of the Board concerning the need for
honesty in campaigns; an unnamed candidate was quoted, the
intent of the advertisement being to refute the quotation.

rf
9,l



John G. Murphy, Jr. November 1, 1976
Page Three

Although the candidate is unnamed, it was obviously a statement
made by George McGovern. In any event, the stockholder argued
that these advertisements violated section 610. The Court
disagreed, stating:

"The expenditures made by Bethlehem Steel
Corporation in connection with the ad-
vertisement, the speech, and the folder
did not constitute 'active electioneering
directed at the general public on behalf
of a candidate in a Federal Election' as
defined in the legislative history to the
recent amendment of 18 U.S.C. §610;
Congressional Record, November 30, 1971,
H 11477, 11478."9 350 F.Supp. at 232.

Although ultimately this case was disposed of on other grounds,
the Court of Appeals and the Supreme Court did not take excep-
tion to this fundamental point made by the District Court.
This case illustrates the fundamental proposition, particularly
relevant to the present situation that in the case of cash con-
tributions to a candidate or a committee the Act can and should
be broadly construed; but the Act must be narrowly and carefully
construed when applied to independent obligations incurred to
make a public communication, cf. United States v. CIO, 335 U.S.
106 (1948),, in order to avoid mak'ing every communication that

N directly or indirectly relates to political matters or potential
candidates - regardless of timing and content - a violation of
the Act.

The Facts

The affidavit submitted by Victor Viggiano, Chairman
and President of the Company, establishes the following facts:
(1) the advertisement was published in response to, and immedi-
ately following, the successful completion of the purchase of
all of the stock of the Company by the employee stock ownership
trust; (2) the advertisement was published for the dual purpose
of thanking Congressman Roe for his help and making the success-
ful completion of the purchase known in New Jersey; (3) the ad-
vertisement served the legitimate business interests of the
Company by advertising the Company's independence to its custo-
mers and suppliers.

In addition, the advertisements were placed and ran
as soon after the stock purchase as practicable, which happened

t



John G. Murphy, Jr. November 1, 1976
Page Four

to be several weeks after the New Jersey primary and three
and a half months prior to the election.

Applying the law to these facts, it is respectfully
submitted that the funds spent for this advertisement were
not prohibited by section 441b.

First, the advertisement was run because of, and
thus "in connection with", the successful completion of the
stock purchase. It was not prompted by or related to the elec-
tion. Both the timing and the content of the advertisement
point to the fact that it was not in connection with the elec-
tion. The advertisement did not mention Mr. Roe's candidacy,
his opponent, the election, or his political views. It merely
stated objectively determinable facts concerning the Company,
the ESOT, and Mr. Roe's role.

Second, the purposes of the advertisement were to
thank Congressman Roe and to promote the Company's business
relations. There is absolutely no evidence that the advertise-
ment was intended to have any influence upon the election or
that such an advertisement would actually have any influence
on the election. To the contrary, Mr. Viggiano's affidavit
establishes an absence of at least any subjective intention
to influence the outcome of the election. Moreover, the objec-
tive facts of content and timing of the advertisement provide
an inference that the advertisement was not meant to, nor could
it have, any influence on the election. For these reasons,
the advertisement constitutes a communication not undertaken
for the purpose of influencing an election and, therefore,
by definition is not an "expenditure" prohibited by section
441b.

Third, the communication by the advertisement of ex-
isting fact, which could be construed as favorable to Mr. Roe,
should not be confused with active electioneering. Although
gratitude to Mr. Roe was clearly and openly expressed, the
Company also advertised its own business interests in the com-
munication. The advertisement did not mention the election.
It did not endorse Mvr. Roe, advocate his political views, or
advocate the defeat of any opponent. Finally, the timing of
the advertisement could not have been worse in terms of active
electioneering. Consequently, the advertisement did not con-
stitute a prohibited expenditure because the communication
did not constitute active electioneering, as required by the
judicial gloss on the statute.
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Finally, an interpretation which places this communi-
cation in the category of unlawful expenditures would expand
the statute to prohibit the communication by a company to the
public of facts relating to itself if those facts happen to
involve persons holding public office -- regardless of whether
any advocacy is involved. Clearly, the law prohibits a company
from taking sides in an election. Obviously, it was designed
to prohibit under-the-table contributions and indirect contri-
butions of money, goods, or services. But the law cannot,
without infringing upon due process and First Amendment con-
cepts, prohibit a company from publishing news or commentary
concretely related to its own business interests or activities.
(Cf. Section 441(f)(4)(A), excluding news stories from the
deTinition of "expenditure." This underscores the importance
of the distinction between communications which "advocate" and
those which report fact.) The test cannot be loosely drawn,
prohibiting a corporate advertisement simply because it involves
a political figure and is published at a time when an election
is several months away. The test must provide more visible
lines of demaraction. It is submitted that the advertisement
in question, which neither speaks to the election nor voices
an endorsement and which is clearly and directly related to
the Company's business activities and interests, falls on the
permissible side of the line that must be drawn to protect
First Amendment rights, and, of equal importance, to prevent
the law from being so vague as to infringe due process standards.

You have also asked that we forward to you informa-
tion on the costs of the advertisement and on any other adver-
tisements with respect to elected officials. Enclosed herewith
is an affidavit executed by Victor S. Viggiano in response
to that request.

Very truly yours,

J 0 R.MacKay 2d

JRM/gc

encl.



AFFIDAVIT OF VICTOR A. VIGGIANO

STATE OF NEW JERSEY)
) ss

COUNTY OF BERGEN )

VICTOR A. VIGGIANO, being of full age, deposes and says:

1. I am the Chairman of the Board, President, and Chief

Executive Officer of The Okonite Company, a corporation organized
under the laws of Delaware, having its business headquarters in Ram-
sey, New Jersey.

2. This affidavit is submitted in response to a letter from

the Federal Election Commission, dated October 20, 1976, relating to

MUR 200(76) and MUR 213(76).

3. The amounts paid by The Okonite Company for the adver-

tisements referring to Congressman Roe which appeared in the newspa-
pers are as follows:

Passaic-Clifton Herald News
Paterson News

Newark Star Ledger

Bergen Evening Record

$ 2, 184. 00
1, 637.44
4,964.40
2,400.00

Advertising agency costs, including

type, photo copies, layout and paste up

$II, 185. 84

998. 00
$12, 183. 84

My knowledge of the foregoing amounts is based upon the records of the

Company of which I am Chairman of the Board, President, and Chief

Executive Officer.

4. The Okonite Company has not placed any newspaper ad-

vertisements with respect to any other elected officals in federal office.

tl .c~ 1 , '1 ~k4(& *rt

Victor A. Viggiano

Sworn to and subscrib.d
before me this , /

day of October, 1976.

(Nota ry Public)

I-
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FEDERAL ELECTION COMMISSION

1325 K STREET N.W.
WASHINGTON.D.C. 20463
list), 0 OCT 1976

CERTIFIED MAIL

RETURN RECEIPT REQUESTED

John R. McKay 2d, Esq.

Lowenstein, Sandler, Brochin,

Kohl & Fisher

744 Broad Street

Newark, NJ 07102

Re: MUR 200 (76)

MUR 213 (76)

Dear Mr. McKay:

As we have previously indicated 
to you, in each of

the above-numbered matters under 
review, the complainants

alleged that the Okonite 
Company made prohibited

corporate contributions or 
expenditures in placing

advertisements with respect 
to Congressman Robert A. Roe

in four newspapers.

Based on these allegations 
and your response to our

preliminary inquiry, the 
Federal Election Commission 

has

found that there is reason 
to believe that the Okonite

Company committed violations 
of §441b of the Federal

Election Campaign Act of 
1971, as amended.

Under the Act, you have an opportunity 
to demonstrate

that no action should be 
taken against the Okonite

Company. Please submit any additional 
factual or legal

materials which you believe 
are relevant to the Commission's

analysis of this matter.

The Commission asks that 
you voluntarily comply with

the following requests 
for information:

(1) Please indicate the amounts 
paid by the Okonite

Company for the advertisements 
referring to Congressman

Roe which appeared in the 
Morning Call Paterson News

(July 16, 1976), The Passaic Herald News (July 16, 1976) ,

The Bergen Record ((July 21, 1976) and the Newark Star

Ledger (July 21, 1976).

T, .o.;.



(V
(2) Please indicate whether the Okonite Company has placedany newspaper advertisements with respect to any other
elected officials in Federal office.

This information should be provided in the form of swornstatements by individuals with personal knowledge of thematters alleged and submitted within ten days of receipt of
this letter.

Sincerely yours,

Sigrcd: 7Thn . 4l Iuhy, Jr.

John G. Murphy, Jr.
General Counsel

FEDERAL "1FTII I
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FEDERAL ELECTION COMMISSION

1325 K SIRLE I N.W.
WASHINGTOND.C. 20463

S4f% 0 1 : 
2 0 OCT 1976

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Honorable Robert A. Roe

U. S. House of Representatives

Washington, D. C. 20515

Re: MUR 200 (76)
MUR 213 (76)

Dear Mr. Roe:

The Federal Election Commission is 
currently investigating

allegations regarding the Okonite 
Company's expenditure of

corporate funds for four newspaper 
advertisements expressing

-- appreciation for your role in the establishment 
o' Okonite's

Employee Stock Ownership Trust.

In connection with this investigation, 
we would appreciate

a sworn statement from you with respect 
to whether the news-

paper advertisements constitute independent 
expenditures within

the meaning of the Federal Election 
Campaign Act of 1971, as

amended. "Independent expenditure" is defined 
by 2 U.S.C.

§431(p) as:

an expenditure by a person expressly 
advocating

the election or defeat of a clearly 
identified

Ncandidate which is made without cooperation or

consultation with [you] or any authorized coin-

mittee or agent of [yours] . . . and which is

not made in concert with, or 
at the request or

suggestion of, any candidate or 
any authorized

committee or agent of such candidate.

The Commission is under a duty 
to investigate this matter

expeditiously; therefore, your 
prompt reply would be appreciated.

If you have any questions, please 
contact David R. Spiegel

(telephone no. 202/382-4055), the attorney assigned to this

matter. We have enclosed herewith a copy 
of our letter

to the Okonite Company.

Sincerely yours,

John G. Murphy, Jr.

General Counsel
Enclosure 

Lll
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BEFORE T1E FEDERAL 
ELECTION COMMISSION

In the Matter of 
2 (76)

The Okonite 
Company

CERTIFIcCATON0

I, Mar)orie W. Emmons, Secretary 
to the Federal Election

Mdo hereby certify that on October 19, 1976, the

commission determined by a vote 
of 5 - 1 , that there was

reason to believe 
that a violation 

of the Federal Election

Campaign Act of 1971, 
as amended, had been 

committed in the

aiovecaptiOned 
matter. commissioner 

Aikens voted 
against

the aoove action-

-- jorie W" .~ons

m i3o Secretary

lk
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
MUR 200 (76)

MUR 213 (76)
the Okonite Company )

GENERAL COUNSEL'S REPORT

I. Summary of Allegations

The two complaints raise the same issue. It is

alleged that the Okonite Company, a corporation, placed

full-page advertisements in four newspapers of general

circulation in New Jersey which refer to Congressman

Robert A. Roe and constitute prohibited corporate

contributions or expenditures for the purpose of

influencing his re-election in the 8th District of

New Jersey or in connection with his election.

II. Evidence

The advertisements appeared on the following dates

in the following newspapers with circulations which

include but are not limited to the 8th District of New

Jersey: The Morning Call Paterson News, July 16, 1976;

"A..
.. 1
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The Passaic Herald News, July 16, 1976; The BergenRecord,

July 21, 1976; and The Newark Star Ledger, July 21, 1976.

The advertisements appeared approximately five weeks

after Congressman Roe's victory in the New Jersey

primary election. The advertisements, which were the

same in all of the newspapers, state in headline-style,

bold-face type, "Thank You Congressman Robert A. Roe!.

A large photograph of Roe accompanied by some of his

biographical data appears at the top of the page. The

bottom half of the advertisement consists of a photograph

of Congressman Roe with Okonite Company officials and a

five-paragraph description of the Company's new employee

stock ownership trust [ESOT]. The ad ends with the

sentence "Congressman Roe, we deeply appreciate all that

you did to make our American dream a reality."

In response to the Commission's preliminary inquiry

to the Okonite Company, the attached letter from counsel

to the company, John R. McKay 2nd, and affidavit from

its chairman, president and chief executive officer,

Victor Viggiano, were submitted to the Commission. Both

documents indicate, in summary, that the Okonite Company

has recently been in uncertain financial condition due

to frequent changes in ownership. At the company's
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request, Congressman Roe was instrumental in obtaining

a grant from the U.S. Department of Commerce Economic

Development Administration to finance an ESOT for the

company. Congressman Roe was contacted because he

represents the congressional district in which two of

the company's plants are located. The Okonite ESOT was

finalized on June 30, 1976. The aforementioned documents

indicate that the purpose of the ads was to express

gratitude to Congressman Roe for his material role i1

the establishment of the ESOT and to announce the change

in corporate structure to Okonite's suppliers -nd customers

and to the general public.

According to the affidavit, the ads were not placed

at the request or suggestion of Congressman Roe or his

authorized committee. Nor is there any evidence that

Okonite consulted with Roe or his authorized committee

regarding the placement of the ads.

Congressman Roe and his authorized committee do not

report any contributions from an Okonite PAC, nor does

Okonite claim to have established such a separate

segregated fund. The aforementioned affidavit and letter

from counsel do not deny that the ads were financed by

corporate funds.

FEDERAL ELE".w':

Offi',
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III. Analysis

The threshold question in these MURs is factual:

whether the payment for the advertisements by the

corporation constituted a contribution or expenditure in

connection with Congressman Roe's re-election campaign

in the 8th District of New Jersey. Although the issue

is controverted, with respondent contending that the

sole motivation for the ads was to express gratitude,

the circumstances surrounding the ads, in our view, meet

a determination that there is reason to believe they

constituted a contribution and were therefore in violation

of 2 U.S.C. §441b. It is uncontroverted that Okonite

paid for the ads with corporate funds.

In our view, the proximity of the general election

overshadows the purported informative role of the Okonite

advertisements and gives them a clear political effect.

The medium, general circulation newspapers which include

Roe's district, and the timing of the ads logically have

the effect of enhancing Roe's candidacy regardless of

whether they constituted a meaningful expression of

appreciation for a congressman seeking re-election.

2 U.S.C. §441b prohibits corporate contributions

and expenditures "in connection with [an election for

Federal office]." No court has reached the precise

F ERAL E -917!I
DFFOmanh a
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issue which arises here, i.e., whether a corporate

expenditure for a communication which does not expressly

advocate the election of a clearly identified candidate

but can be inferentially interpreted as doing so is "in

connection with" an election, and therefore, within the

ambit of §441b. See, e.g., Cort v. Ash, 423 U.S. 812

(1975), where the Court expressly declined to decide

whether 18 U.S.C. §610, the predecessor of 2 U.S.C.

S441b, proscribed corporate expenditures for advertisements

analogous to those placed by the Okonite Company. However,

the phrase "in connection with," which appears in all

of the legislative enactments which preceded 2 U.S.C.

§441b, is broadly fashioned, in contrast to other sections

of the Act, such as §§431(e) and (f), which contain the

phrase "for the purpose of influencing [an election]."

In addition, the Supreme Court has consistently found the

elimination of "the corroding effect of money employed in

elections by aggregated power" to be one of the purposes

underlying 18 U.S.C. §610. United States v. Auto.Workers,

352 U.S. 567, 582 (1957). Thus, in light of the statutory

history and legislative intent of §441b, it is our view

the Okonite's expenditures for the newspaper advertisements

acclaiming the accomplishments of Congressman Roe on

FEDEICIL "MIN
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Okonite's behalf was in connection with the election of

Congressman Roe and therefore, in violation of S441b.*

The fact that the available evidence indicates

that the Okonite advertisements constitute an independent

expenditure does not change this analysis because S44lb

appears to cover such expenditures. The term "expenditure"

in S44lb is used in an undifferentiated sense and therefore,

may be construed to include independent expenditures.

Furthermore, in cases arising under 18 U.S.C. §610,

no court has predicated its analysis of what is or is

not a prohibited expenditure on the issue of independence.

In fact, in holding that the use of labor union dues to

sponsor a commercial television broadcast designed to

influence the public at large to vote for certain

candidates violated the Corrupt Practices Act, the Supreme

Court emphasized that the Act was amended to include

"expenditures" to embrace precisely the kind of indirect

The Commission's similarly expansive reading of the
term "expenditure" lends support to the conclusion
urged here. See, e.g., AO 1975-108, 41 Fed. Reg.
5753 (1976), in which the Commission held that costs
incurred by Federal candidates of the Labor Party in
making non-party appearances may be expenditures within

the meaning of the Act.

FEORAL £Lferit p*~
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activity alleged in the indictment. United States v.

Auto.Workers, supra, 352 U.S. at 585. More recently,

in the context of S610, a court stressed that "[iut is

the substance of the transaction and not the form that

controls." United States v. Chestnut, 394 F. Supp. 581,

587 (S.D.N.Y. 1975), aff'd, 533 F. 2d 40 (2d Cir. 1976).

The above analysis is supported by the Commission's

proposed regulations. §114.1(1) refers to contributions

.- or expenditures "to any candidate, political party or

committee, organization, or any other person in connection

with any election . . ." [emphasis added]. That language

covers Okonite's expenditures for newspaper advertisements

praising Congressman Roe.

IV. Recommendation

The Commission should find reason to believe that

violations of 2 U.S.C. S441b have been committed by

the Okonite Company. The attached letters should be

sent.

DTGENERAL 
COUNSE
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ALAN V LOWENSTIN
RICHARD M SANDLIEN
MURRY D,.ROCHIN
BENEDICT M. KOHL
ARNOLD rISHeR
JOSEPH LEVOW STEINSERc
MATTHEW P BOYLAN
BRUCE DSwOULSON

JOHN R MACKAY 2"O
MURRAY J LAULICHT
ARCHIBALD S.ALIEXANDERJ
MARTIN R.OOODMAN
JOHN D SCHUPPER
STIEPHEN N DERMER

WILLIAM T. KNOX IV
MICHAEL L.RODBURG

ALLEN B. LEVITHAN
R BARRY STIGER
OREGORY B REILLY
DAVID W. MILLS
MELVIN GREENBERG
PETER H. EHRENBER3
BARBARA BYRD WECKER
ALLAN G. TRAPUNSKY
LEWIS J. PAPER
STANLEY A EPSTEIN
rRANCO GAPC:A
RONALD H JANIS

LOWENSTEIN, SANDLER, BROCHI N, KOHL &'FIsHER,

744 BROAD STREET I q S
dl~l P I l dl I II I • II ,a.A' & LI

I~

R

September 2, 1976

Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Attention: Victor Sterling, Esq.

Re: MUR 200 (76)

Gentlemen:

Enclosed herewith is the affidavit of Victor
A. Viggiano, in support of a number of factual conten-
tions contained in my letter of August 26, 1976, with
regard to the complaint concerning The Okonite Company.

Yours very truly,

John R. MacKay 2nd

JRM: epd
Enclosure

Pet,

TrELEPHONE

201 824-4600

INIV A" I t II. J. %ifI W :C

,7619435
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AFFIDAVIT OF VICTOR A. VIGGIANO

STATE OF NEW JERSEY:
:ss

COUNTY OF ESSEX

VICTOR A. VIGGIANO, being of full age, deposes and

says:

1. I am the Chairman of the Board, President, and

Chief Executive Officer of The Okonite Company, a corporation

organized under the laws of Delaware, having its business head-

quarters in Ramsey, New Jersey.

2. I have been employed by The Okonite Company since

1952 and have held my present office since 1971.

3. The Okonite Company was independent until 1958

when it became a wholly owned subsidiary of Kennecott Copper

Corp.; in 1965 it became a wholly owned subsidiary of L-T-V

Corp.; in 1971 it became a wholly owned subsidiary of Omega-

Alpha, Inc.; in 1974 Omega-Alpha, Inc. declared bankruptcy.

Shortly thereafter it became apparent that the Company would

be sold once again.

4. Since June 30, 1976, the Company has been wholly

owned by The Okonite Company Stock Ownership Trust (the ESOT),

a qualified employee benefit trust pursuant to which all issued

and outstanding stock of the Company is or shall be owned bene-

ficially by the employees of the Company.

5. To my personal knowledge, each of the changes of

ownership (except the last) was disruptive to the conduct of

FEDERAL r:



the business of the Company, causing significant apprehension

throughout the Company with regard to job stability, continu-

ation of management policies, and in particular, the ever-

present threat of the termination of business activities at

one or more of the Company's several facilities in New Jersey

and in the other eight states in which the Company has plants

or warehouses.

6. The apprehension concerning new ownership was

substantially increased during the period from June 1975

through June 1976 when it was learned that some of the pro-

spective purchasers of the Company might be inclined to cut

back on or dispose of significant parts of the Company's man-

ufacturing activities.

7. In approximately June of 1975, after reading

about the experience of South Bend Lathe Company with an ESOT

N and the federal funding it obtained, I contacted Congressman

N Robert A. Roe by letter to seek his assistance in determining

whether such federal funding might be available to an ESOT

formed on behalf of the employees of The Okonite Company.

Neither I nor, to the best of my knowledge, anyone I knew had

had any previous contact with Representative Roe, and I was

not even aware at that time of any of the committee assignments

which he had.

8. Congressman Roe answered my inquiry promptly and,

thereafter, took the lead in assisting the ESOT in obtaining

federal funding through a federal grant to the New Jersey

-2- OFAL I. E
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Economic Development Authority and a loan of the grant funds

from the NJEDA to the ESOT.

9. My initial contact with Representative Roe, as

noted above, was in about June of 1975. The grant agreement

between the federal Economic Development Administration and

the NJEDA relating to the $13 million grant was not actually

entered into until May 27, 1976, and the final authorization

from the federal Economic Development Administration to the

NJEDA to disburse the $13 million loan to the ESOT was not given

until June 25, 1976. In the intervening period, Representative

Roe provided invaluable assistance to the Company and to the

ESOT by following through with the various layers of the federal

Economic Development Administration to ensure that the grant

application was processed promptly and that there were no delays

on account of administrative lapse.

10. The federal grant (and attendant loan from the

NJEDA) was the key to the entire ESOT transaction. Without

it, none of the other ESOT financing, obtained directly and

indirectly from ten banking institutions, would have been

possible.

11. At no time did Representative Roe or any member

of his staff ever suggest or imply that anything was expected

in return from the Company, the ESOT, or the employees of the

Company. Similarily, at no time did I or any member of my

staff indicate to him or any member of his staff that we would

do anything for him in exchange for his efforts.

-3-



12. 1 was enormously impressed by this example of

public service as were the many employees in the Company who

had knowledge of the efforts expended by Representative Roe

to enable us to achieve our goal of employee ownership of the

Company.

13. When the ESOT transaction was closed, the ESOT

purchasing 100 percent of the Company's issued and outstand-

ing stock, on June 30, 1976, I immediately took steps to an-

nounce this event to the lead members of my staff and there-

after to promulgate this information to all of the employees

of the Company.

14. The response to this news was -- as I charac-

terized it then -- "euphoric" on the part of all employees of

whom I have knowledge.

15. It was at or about the time of the closing that

it occurred to me that Representative Roe should be thanked

in the most resounding fashion possible and havinq made that

determination, I took action to place these messages in the

newspapers to serve the purpose not only of thanking Congress-

man Roe but also of making generally known the fact that the

Company was no longer under the control of a bankrupt company,

Omega-Alpha,. Inc.

16. A significant number of the Company's customers

and suppliers are located in New Jersey, and the Company's

competitors had, since the bankruptcy of Omega-Alpha, Inc.,

attempted to undermine the confidence of customx and sup-

- 4 - O FFI E O F 0 aI2A



pliers in the Company, with varying degrees of success, by

calling to their attention the bankruptcy of Omega-Alpha, Inc.

17. In causing these newspaper messages to be pub-

lished, it was not my intention or purpose to influence or in

any other way to affect the outcome of the general elections

to be held in November 1976, but rather to accomplish precisely

what these printed messages did accomplish -- that is, to say

thank you in the loudest, clearest fashion possible on behalf

of the approximately 1,700 employees of the Company who bene-

fited by the actions of Representative Roe and at the same time

to let the word out publicly that the Company was no longer

owned by Omega-Alpha, Inc. I am sure that I would have taken

the same action shortly after the closing, regardless of when

the closing took place, whether in January 1976, December 1976,

or any other time.

VAV
Victor A. Viggiano

Subscribed and sworn to
before me this * -'tday
of September 1976

NOTARY PUBLIC OF NEW JERSEY
My Carim:sston Lxpics 1,:y 20, 1981

-5-



LOWENSTEIN, SANDLER, BROCHIN, KOHL & FISHER
744-BROAD STREET

,NEWARK,N.J. 07102
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Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Attertion: Victor Sterling, Esq.



LOWENSTEIN, SANDLER, BROCHIN, KOHL & FISHER
ALAN V. LOWENSTEIN 744 BROAD STREET
RICHARD M.SANDLER
MURRY DBROCHIN N R . 0
BENEDICT M. KOHL NEWARK, N. J. 07102
ARNOLD FISHER
JOSEPH LEVOW STEINBERG
MATTHEW P. BOYLAN
BRUCE D.SHOULSON

JOHN R. MAC KAY 20T
MURRAY J. LAULICHT TELEPHONE
ARCHIBALD S.ALEXANDER, JR. 201 624400
MARTIN R GOODMAN
JOHN D SCHUPPER
STEPHEN N. DERMER

WILLIAM T KNOX IV
MICHAEL L RODBURG
ALLEN B LEVITHAN
R BARRY STIGER

GREGORY B. REILLY AUgust 26, 1976
DAVID W MILLS
MELVIN GREENBERG
PETER H. EHRENBERG
BARBARA BYRD WECKER
ALLAN G TRAPUNSKY V r
LEWIS J. PAPER - ". - 761823
STANLEY A.EPSTEIN
FRANCO GARCIA

RONALD H. JANIS

Federal Election Commission
1325 K Street, N.W.

Washington, D.C. 20463

Attention: Victor Sterling, Esq.

Re: MUR 200 (76)

ell Gentlemen:

This firm represents The Okonite Company. I am writ-
ing in response to your letter, dated August 10, 1976, and re-
ceived by the Company on August 16, 1976, concerning a complaint
against the Company, designated by you as MUR 200.

The complaint concerns the publication on behalf of
the employees of the Company in two newspapers of a public
"Thank You Congressman Robert A. Roe!" for his substantial ef-
forts in assisting The Okonite Company Employee Stock Ownership
Trust (the ESOT) to finance the purchase of all of the issued
and outstanding shares of the Company. Although the complaint
deals with publication in two newspapers, the same message ap-
peared in a total of four newspapers, The Morning Call Paterson
News (July 16, 1976), The Passaic Herald News (July 16, 1976),
The Bergen Record (July 21, 1976), and The Newark Star Ledger
(July 21, 1976).

These messages were placed in the newspapers without
the prior knowledge of Congressman Roe, and there had been no
commitment or understanding that the Company would do any such
thing. As a matter of fact, I understand that the Congressman
was surprised when he learned of it.

L



Federal Election Commission August 26, 1976
Page Two

It should be apparent from the text of the published
message (certainly not "active electioneering") and from the
timing of publication (as soon as practicable after the pur-
chase by the ESOT and co-incidentally a few weeks after the
New Jersey primary and three and one-half months before the
general election -- hardly good timing for a company that in-
tended to influence an election) that the publication was not
with an intention or purpose to influence or otherwise affect
an election.

The overriding fact, compelling dismissal of the com-
plaint, is that the publication of this message in these news-
papers related directly to the consummation of the purchase of
the Company stock by the ESOT, not to an election. This stock
purchase was an extraordinary event, resulting in the employees
of the Company becoming the beneficial owners of 100 percent
of a major American company and the creation of the biggest
ESOT in the United States.

In order to understand the context of the publication
of these public messages of appreciation to Congressman Roe
and the circumstances in which they were made, it is helpful
to have some understanding of the background of the Company,
the ESOT, and the stock purchase transaction which was closed
on June 30, 1976.

The Company is a major American producer of wire and
cable, and has been in business since 1878. Until 1958, it
was independent; since then, it has been traded around by a
succession of owners -- Kennecott Copper Corp. (1958-1965),
L-T-V Corp. (1965-1971),, and most recently Omega-Alpha, Inc.
(1971-1976), each change in ownership causing substantial ap-
prehension among the Company's employees with regard to top
management policies, especially with regard to whether the new
owners would cause the Company to discontinue part or all of
its business, shut down one or more plants, etc.

In September of 1974, the most recent parent of the

Company, Omega-Alpha, Inc., filed a petition under the federal
bankruptcy laws, and top management of the Company thereafter
determined that they would take all possible steps to avoid a

repetition of finding still another stranger coming into owner-
ship of the Company with all of the accompanying uncertainties
created by such a change of ownership.

N4



Federal Election Commission August 26, 1976
Page Three

By June of 1975, Company management decided to
explore seriously the possibility of creating an ESOT to ac-
quire the Company's stock from the trustees in bankruptcy of
omega-Alpha, Inc. The Company learned of the ESOT concept
and EDA assistance from the experience and publicity of the
ESOT formed by South Bend Lathe Company in South Bend, Indiana.
Congressman Roe was contacted, since he represented the con-
gressional district in which two of the Company's plants were
located, both in areas deemed to be economically disadvantaged.
As it turned out, he expressed immediate and strong concern
for the problem faced by the Company, particularly since it
was quite possible that any new owner of the Company might
seriously consider a shut-down of the Passaic and/or Paterson
plants, employing a total of approximately 500 people. As
a result, he adopted this project as though it were his own,
taking the lead in many respects to assist the Company and
its ESOT-in-formation to obtain a $13 million grant from the
federal Economic Development Administration of the Department
of Commerce to the New Jersey Economic Development Authority
upon the condition that the NJEDA loan that sum to the ESOT
as part of the financing to be used by the ESOT to purchase
all of the Company's shares.

This grant was the keystone of the entire trans-
action. Without it, none of the other financing would have
been possible. Congressman Roe worked tirelessly to ensure
that the grant was made in a timely fashion, that the paper
work was handled promptly, and more than once intervened in
order to ensure that there would be no delays caused by apathy,
inefficiency, or red tape in the processing of the application.
In addition, he was instrumental in assisting the Company and
its ESOT in establishing a sound and good working relationship
with the NJEDA in its initial stages.

In the intervening period, the ESOT was involved in
a bidding war with a number of other prospective purchasers of
the Company, including Perilli Wire and Cable Corp., a wholly-
owned subsidiary of a publicly owned Swiss international con-
glomerate, already a dominant force in the world market for
wire and cable products; Ocifint Corporation, a subsidiary of
related Swiss and Luxembourg international corporations;
Bethlehem Copper Corporation, a Canadian based company; Valhi,
Inc., a domestic company, apparently working with and influ-
enced by James T. Ling, who had been a dominant force in
Omega-Alpha, Inc. and previously in L-T-V Corp.; Summit Oil



Federal Election Commission August 26, 1976
Page Four

Company, a domestic company, apparently supporte~d by foreign
money; and possibly others. In February of 1976, the trustees
of Omega-Alpha, Inc. determined to sell the Company to the
Okonite ESOT at a price of $38 million. Thereafter, in June,
Perilli Wire and Cable Corp. and Summit Oil Company interposed
higher bids, driving the final price to $44 million. Even
on the last day, June 30, 1976, Valhi, Inc., purported to sub-
mit a further competing offer to the Court, which delayed the
closing for a number of hours. Ultimately the Court entered
the order, confirming the modified proposal by the trustees,
and the transaction was consummated.

The result of these efforts was the creation of what
we understand to be the biggest ESOT in the United States and
probably the only one which owns 100 percent of a major indus-
trial company. In sum and substance, the employees of The
Okonite Company are now the beneficial owners of all of its
issued and outstanding shares. Commentators have character-
ized the ESOT concept as a new and dramatic form of workers'
capitalism. At the same time, the public benefits because the
Company is committed to maintain reasonable levels of economic
activity and employment in New Jersey and, in particular, in
the economically distressed areas of Passaic and Paterson, and
because the grant funds, as they are repaid by the ESOT to the
NJEDA must be reapplied for similar purposes.

It was in the context of this dramatic series of
events resulting in an extraordinary corporate structure, with
enormous potential benefits to the Company, each of its employees,
and the public, that the message of appreciation was published.

The publication of these messages of appreciation in
four New Jersey newspapers, at least two of which circulate
widely beyond the boundaries of Congressman Roe's congressional
district, was a way of making the "thank you note" as resounding
as possible. They would have appeared shortly after the closing,
regardless of whether the closing took place in March 1976, June
1976, or December 1976. Moreover, publication also served the
not insignificant purpose of publicizing the Company by bringing
to the attention of the public its new corporate structure, in
particular suppliers and customers who had been apprehensive be-
cause of the bankrupt status of the Company's parent. Perhaps
these circumstances are not dissimilar to advertisements which
appear, from time to time, announcing the death of a partner or
officer of a business, expressing public appreciation of the
services rendered by the decedent; or the publication, from time
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to time, in newspapers or other media of anniversary greetings
from one spouse to another. People frequently do such things --

and without ulterior motives.

Obviously, if the Company had had any intent to in-
fluence the outcome of the general election, it would have had
a better sense of timing and would have deferred publication
until late September or October when the possibility of mem-
bers of the public remembering the message would have been
enhanced. What's more, if the Company had had in mind violat-
ing election laws, publication in four newspapers would hardly
seem an appropriate method for avoiding detection.

Enclosed are newspaper clippings from the Wall Street
- Journal and from the Newark Star Ledger, describing in some de-

tail another ESOT transaction and this ESOT transaction in
various stages of its development. These clippings support

* and expand upon the descriptions I have provided in this letter.

On the basis of the foregoing, it is respecfully sub-
mitted that the complaint should be dismissed. I will be for-

* warding to you shortly an affidavit of Victor A. Viggiano,
President of the Company, supporting a number of the factual
assertions contained in this letter.

Yours very truly,

John R. MacKay 2nd

JRM:mag

Enclosure
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Lawrence L. Beason, senior
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WorkiiIe rs
try to b3uy
O kon11ite

By DAYVID WALD

Court-appointed trustees
for the binkrupt Omnega-Alpha
Inc.. %lihich o-,,%iis the Okonite
Co of Ranmsciy. a gant e!kctri-
cal cable rn~n,.lEFidurter with
V5 4 New J.I:ty wovrkers.
113wc We~d a pl in in fed.&ral
cou-trt in Dallas %%lhich could
make O1,onite thle lar-cst
.!im c *(n (trkl:4r;-t n ever

bumt Lv its .~yS
Li 1'kr t 1, r:ns of a p!lan

of i' I'Pn filed ill
court. %%o' \ a I~d re-
ceive millI iojn in 1a.i foir all
issucd and outA t w-ding -1ha.res
of the capital stock of 0Oknite
from an Emnploye stock
Ownmr_,bip Trust EFSOTt

rb! ishcod by the conipany
for th liifi of tha crnp!oyes
of (N ralite.

Th'le z~cae %k ould be
kll fi~e aid of a multi-
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!To an EmvploVenTust

SBf a W&LL STREC? JOCRNO&L Va~ff R'p.rser
DALLAS-In a sudden andi ur.cxptcted

move. the trustees of Omtga-Alpha Inac.-
cu~rrently in reorganization under Chai ter 16
of the U.S. Bankruptcy Act-appr 'ved a
plan through which Oniega-Alpha will re-
ceive $383 millio.n in cash for a~ll the shares of
the ti-uedl and1 outsta~nding capital stock of
Olonite Co., Omnega.Alpha's only ope-rating
sub:id i ary.

The tr';stees. .1. Edwin Vlemir.g and Law-
rurice L. Season. said the sale is to be made
to in Emnploye Stock Oiwiership Trust to be
e!tablished by Okonite "for the benefit of
the employes of Okonite."

As recently as Thursday. it w.as kssumed
ain earlier offer totaling $30 7 million by t.Wo
Italian cc.mpan:'?s for Okonite Ar)Lld be the
basis for the tn;tees' rerata~nplan.
%khich was fikd Friday in Pill:,s federal
colurt. Hcv.ev.'r, the tr!',stees 5aid th it core-
tin-it'd intrrest by sevrntl pirlcs r inite i
-s'ibstanlvi incre:Lses- be 'ng ma'ile to pre-1
vious offers and that they ri ~tr~ted the eti-
plc'ye trust offer -supterior to any other ;e-j
ceivedI

U.nder Ch ipter 10. conrorl of tl-e corrpatry
passes to court-app-..nted tri; *( us who n
vestig ite comnpany aff.irs and try !,,r camn-1
plete financiual re-rgitnzitian If necceZ,.ry.
they may sell sc-rme or all of the icr-rpany .
as sets to raise mne- y to paty creditors.
LT 'V Canecl 4 Airet inent

In ; turs'rprie 'Lnnouncemnent. th~e
1:1 tc~s s iat LTV~ Corp. ir.!ormned themn
I *-t ''~~ iythait stii:'!nt intend to curn-,

plt-k a sq' t,1emt int :..4ree'. e:nt it hid pre-

soyn~e $33 ini'lhon in et t)a ri -s- The ty us'i.~s
Si -1 they Lt d !18' :1- ldte rrs of the

f orCt ig r.' c r- t ,f.!% ,', e' I t I C ell ).;t

t~ LTV's rl iin.s %,i Jd1 . to b.- n- !..1 I
0ht. - of ut t.:_r - r'.t

re c!!.ct of thex lm in on .- a '.
1,y %Xlh. Inc. fkr 0ivrig .,-A4; h's .v* t

5 ii!! rn r cii%-l an rtof - '. in te
at're .1 (In) ets (in *U e d II ir w 'a t

1 -y nay re. -ihly f!.rtcn it Fs.ty

'A 4 .*r: it!> es r. .k S :

v;3 r

C fP

t'laIhn Would UP I3.. pp*4.. .In addition to paving M3i million it50%.
for the Okonit stock. Okonite also wtll can-
cel a claim It has agaansit Ornef-aAipn~s roll
about 93 million concernin~g prev.ii ..II
funded pension liabil~ty. WAorth LWbUt SI P11i
lion at current values, the unfunded pensiavi
fund liability was included in the prev'ious:y
reported Ialian offer.
I That previous cffer was by Ocffir. Co.. 11

Ve!a%%are cnitern !7u!J by 11-1 'r.:ar
S.A.. an inflv:''m-.nt anld hoid~rng comw.Pr.!
affili~lte't with tne Agvne!!i Group of Ita~y and,
by Ceat lnr. r it:.,r.itl of Lausanne. Switer-
lard. -in *sff.lta'e of Ceat ln:~.ritoral S A.
Turin. Italy.

Tthe wr;sse' i s'id thill eArlier o!fIr cow.
templated a * w.i..nof Ol.erjite i~prai
ticons by Omrt g Alauy~ttl at le-si i:-0 tol
take Adtitimage of taix firgi ~ll ;;
from thie prior ret cjptrrCng losses avi'alibtel
to Omega-Alpha.I

The trustees sutd the transacti(on will be,
CLMpj.eterl June 30. it the plan fis approve.)
by the court and the Securities and Ex-t
change CborrmJrF;,jn. The source of the
O'nite funds *k A-n't ~.c~.but the trus-
tees -id t!%ey 're izii:f~ed fund'ng is
i~aila~le.' A" . te 'Ay.er sJd bark fi-
rim.ng -will "r:re a i~niizant p;ece-i

The t';- ii, that pro..eds .1rivedl
from:r the t, !.- t' ' n. t, Zett et- v. *h -t~ r

5S o -x I hy Cr' A!, lt l.e" el J
nillo -1,n dm :A1 1 ' Zedi ty the t'-L.sto

p.LV cl ins *']in the ri~~~ 'i'

ceu:rt. T he tr'; ',s s :d the co' rp iny's 'ia-
%--rte .e ,,, t P' 52) n,.:lcn at tt. ti's .e it

f;'d f')r - ~' ': >.(, ur.detr te P !r;.
-. '.tcy .Act bu t-it ,M ~,it li'bih''eis

o!~ t 4 n : i t'- i t" P-r.!tfI'Uly t t I
atur'l ;.pjrce
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1.Ling Lope to to, C nglo ate,

Appa rently ija zeg~t-A Iplia's qko;ithe
By PRISCILLA MEMF

Staff Rcpcirtcr of THM WALL STitL1- JovRtAL

-James J. Ling, the persistent corglornei
ator, Is tr)ingr another comeback. .

ThIs time his vehicle Is Mfatrix Inc. N~c
only does he hope to build 'Matrix In th
mold of his former conglonenates, but h
apparently hopes to do it with Oko7-dte Co
which was part of those co-% -1omerates.

Currently Okonite Is the principal ass(
of Mr. Ling's previous effort, Omega.-Alph
Ini, which has been mired In a Chapter I

-bankruptcy 'proceeding for 'more Uaui
year. An offer by two Italian ompan~es fo
Okonte-larg ely $30.7 million In cash pr4
ferred stock and debt forgiveness-%%ill b
thq basis of a rcergantization plan for 0m4i

gaAlh ta is~nrptcy tr-ustec-s pla
to file In federal couirt toniorrow. B~ut MaNf
Llrg andA some of his assc-oit(es hoye t
block tha-t plan, rcp!ace It %kith one of tIhd
own an.,d ultimately talxze over0-ote

lAst wcck Valid Tnc., wOhch is n'l~i d L
Mir. U.n- and contr-oled by Cbn2r n Czrp

over the next five years with notes and any
remaining cash.. And what remstined would

r. be Okonite.
ra-batc Sale bij Matrix

ot The offer and the joi*nt pluo; to *reorganize
ie Omega-Alpha resulted from a private sale
e by Nfr. Ling's MTatri.x to Vht)li of some $1.4

millon principal amount of the Omega-A].
p.,a subordin-ated debentures, It hold at Nts-

At trix's av-erage cost of FOYAAu $1? per $100
1. principal amount.

a Mr. Ling still owns fibxt 14.2 million
a principal amount of these notes an-d other
'a- Omega-Alpha subordinated debt. WNUI!am H.
!- Tlnsley, Mr. Ling's attorney, a former Ome
-e ga-Alph& offioc- and currently adviser to

Vaihi on the offer holds about $6M.000 p.-n- -

n cip.Al amount. -

r. Thus Valhi and the tw.%o Investors as a,
o group k% ould own 62.9% of Oniega-Alphai
r total subor-dinated debt including the $23

m1illi'A~ i'-*ue if all the other Omnega-Alpha'
Y notes irc ter ,dcv.d to Vahl, and if a proposedi

~-t!L:cntcfa l (v-vu (ich would reduce I
inrl aj-ilc f~ctc ,r i.eeb)b m

o'.'t~-Vrg 25 a.11', j.---.cj) of~ -. t-!!cti'~.1 e y %-ot on the co-tru~tee s
*~c->!ir ~t-:d ~ at .7 (:.-",s oni ~r"r t

(!Al~ar. Vz-11 )-_id set an c' tzafi-si ',r.e f , - '1 ' '- fz-Lifl1 the scc-ne qul-

the offcr of next Tueslay. tl -a 'X - filed for Iprotection
*Tradling Is Swjintlro no, - r t crcI t-rs' s u2'lcr Chiapter 11 of

'ruczsla the Securit!C3 an Fxch;--nge ":-%d1-i r',cy !-A In SCI-!tnbcr 1974.
&romsslon suspended over-the-cuu~nr~t natk2 later c,:n%l, ---Il t>) a Ch--pdcr 10 re-
:tradng In sccuritles of Ornega-Alnh-a or~~ar,7,lon. Unlre/r 10, contro.l of a
through next 'n- irzday so that ho'ders being cmaypzsst or-p-snc rse
,le tor tde oetoVhiculd ",con- who inve!:!igates company -ffa~rs raid tfie

-Le eder rtos toxuVathi couse' I*for conpctc rcorganiza7'tion,.
sidr n;ition all.,j'tec-rsc e Mr. I Ung's ajpro xch to conglIomerate
10Valhi rourntcred yestcrulay by extending building b;A!-cally involve-s *buying compa-

Its c-. ptration (1iate until Feb. 20 and explin- nic's, Selling off minority Int(r.,ts to the
Vi-tA 1,-)Ide rs ccaltcnder the ii.e cc 11blic adicpyngthe rc ulting funds

I atr ln is sl : s lcd. (TMhe m in c i2:'i -
-,:cc of the (1i-. tic c rll1cr th's s.:th TIC I: -A to t3 .1 1y a F--. It (!Ectr-1C1l

w.. 7liard 1,111 r. "':cd prr 10) 4-1 : I c'2,AuI: yinto L'iV C'orp., wich
a r;'aint) . sfor a kv hile, the n~Ins14th lirgest

Th-e th(ry tcbl'nd the ofrer Is 0-,t Iy cunpn .Whn ouistcd fron F'AV he p-ro-
c,-ntrolllng it li -i- ec--iir of one l of duced Omeiga-Alp1ha from 11s :. mall LTV
debt -in tl.!s es -e t~e 'i> in t A - C-)--'mlir~g fCCs ani u-!ng l'i o-n lWe ln-ur-
the Ta.:, c-n p (,' xi It i-'-n cc - i for rrt

r~~C r' it'lit !r
I) I' - . t i V 3 V -i ! 1

"if~X it1 Itc n tf ,:P In
-i'11P -3 11f~ iit I_ i - yryl, ' -. riI

b'z-t~ e ab'e to i'nc :-.rol of e z ~ '~t
COn n 1it- i 11xO:ne. cr ' 1 In '. (

pC 'l'T-trA n,th V. - '

1 p'1 1, 1theM .

t.)li re a . n5''"- I to 0
f. .' e 1. 7. l i' -n

2 i f ~li:~ C u ': -r OFFICE ~Finr A
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Omega-Alph'a' Trustees'
Say Italianl Firms' Bid
Is Base for flevampi0,

BY 6 WALL STR"ci OTVRXAL81aff Rcporge,
DALLAS - Trustees for Omega.Alpha

Inc., which is In Oha4ter 10 proceedings UZI.
der federal bankruptcy law. said a bid for
Omega-Alpha's Okonite Oo. unit submitted
by Iw-o Itallan concerns will form the 'baslal
for their plan of reorganizatien. for Omega.
Alpha.

Under Chapter 10. control of Omega-Al. .
ph& earlier this year passed to j7. Edwin
Fleming and Lawrence L. Beason, Daflas
lawyers w-ho wvere appointed trustecs to inl.
vestigate company affairs and try for com-.
plete financial reorganizatton.

The trustees made their announcement In
filing for an extension until Jan. 12 of the
deadline for subinitUng their reorganiz-ation
planm.- -

The trustees said their plan All] be based
on an offer by OcIfInt C,,-rp., a D~elaware
concern held by IFI TnterpatIonal S.A.. m
Investment and holding cc~np..ny affiliated
w ith the Arclli Croup of Ih!'y. ,nd by Ceat
Tntei-natltiorsal of tus-,nne. S- ,t.,crlVnd, an
affiliate of Ccqat Tnterr%,atlonral S.A.. Tuin,
Italy. Ceat Tnternatloc-_.i mn1.cs cable, tires
and textiles; OMontle malies M're and cable
product.

The Ocifint offer Is a combination of
cash, preferred stock and forgiveness of a U.-
lability valued at $30.7 ri~illion. the truslees
said. Under the propoaal, they said, OcIfint
M'11l pay 'e n-illion cash to acquIre th-e com-
njon stock of Okonite, which Nvll constitu~e
20% (Oh~L ontez voting iock.

Tinaddition, Omeg~a-Alpha Nill be Irsucd
$19 inthllion In preferred .41,ock .ij3 Oh4-onte,
v-Itch will con~stitute E^O% of 011' *2Itc's volflng

~ ~~,the t'ivtlcos c-1 (i : cn r"

fI r Jr n. 1. 1 3, 11.l - r c)cc. 3 1, 1( .3,th

Ocitint's N c.a i th.cr crlls for 01ion-
Rte to f $rv 3 zlil!!cn In iinfu:i led prn~ion
It11 .!! t'.:s v I Iy 0; .,rC~a -A-', ->a w It h a c ur-
i ,t v:,.' , onf ! I Li .f. *in-A, z - i: i a c~l c:;g
(I .c of 0;":, !'.6 f,-r t?.e ;t nthie

ti,_t- I ! 1!J 0C i fln t N" cxi' " I y " aI1 a r.! .1
:2.7 j.illic-i caFsh oa clc:ing.

The trustees confimed tha-t tMe 0O:ifint
offer ,vas one of seven aid said that, In ad-
d&tlon to the transactcx.,s or : aly !: of
1 107 will!I'n, tliy cxpcct I!1 r 'i.
Vr-11lf fit t~o'- s~ 0.

n; --,.Ir 5 " I If :1 C I,.- zv
rr~. '- for t fC ., lioi110

7. l~ty r - r1'' rt

..e~' e

I' Ca
OFFIChiAiL
WFIj 6LL i bf~~ic
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Saving Jobs

How and Why U.S. Helped 500 Workers
Take Over a Machine-Tool Manufacturer

By JOWN J. RVAN
Stof Rierrtcr ol TiC iWALL STImET JOORNAL

SOUTH BEND, Ind. - The workers take
over a factory, and the government backs
them to the hilt. Moscow, 1917? No, South
Bend, 1975, but don't %orry. The revolution
hasn't come.

What has come is federal assistance for
employes who want to buy up the stock of
troubled companies in areas that can't af-
ford to lose industry. The objeetive: to keep
the companies from going out of business
and adding to the economic woes of their
(conmunities. The tactic has saved a ma-
chine-tool maker here-South Bend Lathe
Inc.-and is spreading to bigger concerns
elsc wiere.

* Thse rescue operations are being con-
dut ted by the Economic Development Ad-
n',ini' ion FDAs of the Department of
C- f, nI. re, using an increasingly popular

-' car ud vehicle, the Employe Stock Own-
.r.ship P.4n, or ESOP.

Your :.verage -SOP isn't a rescue opera-
i : n R t'.,.r, it is a hardy way for n;, age-

. r Pf is vl.!e te s. rtp
a lt a -'.e in t '.e hri s %'(,." s

et . k . mot. .v fr(.rn , i 1
"" r i r a:, .1 U. .t!.ae .h ,rcs is I,'..ti rdl

TIle m :i.; . y (
' vtr ibul.s to tle trim t II e-

T, t nt", .rs, . :,.r(ss has ',it. a nu, .r
('f tix tre .ks to cnit.,rge the u:e ,f

Ps I I.yuind thit, the g,'a.mnncnt has
I , iil'.i:'g to do %kilh them.

rl.e ,i, uf -SOP th..t has coac to so'<th
P . fd I .,.e is ... .rnt in two b, ic ways:

Fir-t, ',e g1vI.: i,.ent has q'.iite a lot to
1 Ii it. The -DA grtnts f,-,s to a state

, , , :,; .: y, - 1,:h then I. nds the fl:nds,

at I IA ' .' -t, to the tru,t, :jr-n.:t tii,

t. I.. rs c ,n 1- 1 w f- i n la i. ( :I I-
t. ; l , , .. rs .

-. 't. :gh the i".: j... i-.it to fi.

". . : r t . - c.. rs, t.' it is !!.e t'fl-ut.
"I' e ".,: , s v. :',' t rxA d fc-1, ,,. l ),(-,p i|

y ,, :,lly ,;yig a srnmi:l :talke ill
" ,. t .: ' r:' , r tlh, n I,,, iing the %.. hrdl

' t ,t (t, e

It '- ', FP :'.ic Works an7I PFcn.:'.: :nh
D,.. ... tA,.t V 9; tt p-. A the q

. f !-"" s. Tit' 9 of t' c t :
f - to or

., " - f ,r ":ry : ::= ''e ,. :'s of , f

I 1)

* -1 I''

* -. I

'I

ic . .! . : it, ' .. .i

1-u .' ', I.

-i . , . " I tT--i

conglomerate. Today It is a thriving inde-
pendent enterprise. Its orders and ship-
ments are outpacing those of the machine-
tool industry as a whole. The productivity of
Its 5* workers is up 25"A. Pretax profit is
running at 91 of sales, as against losses a
year ago, The company estimates that sales
,ill total $18 million to $20 million in the fis-
cal year that began last July 1. (Previous
years' sales by SF3L weren't broken out by
Amsted.

Since South Bend Lathe built its better
ESOP, the world has been beating a path to,
South Bend. 'I had a Fortune 500 conglom-
erate in here last week. and another is due
next Tuesday," says Dick Boulis, who was
SBL's president under Arnsted and. like
some other managernent people, has re-
mained in his post since independence. Mr.
Boulls estimates that he has had inquiries
from a couple of hundred companies.

The first concern to set out on the spe-

cific trail blazed by South Bend Lathe is
OM.onite Co. of Ramsey, N J., a producer of
%k ire a'.,! cable. ecndite %aAs sllAe to be si.!d
by Or g a .%Ijha Inc. to It-,! n in t,r-ts

n a 13 rlh0,,,n FDA bro t t. 11-:e 1to -l of

Ne. J, r>,ey po,.ei a _ n ESOP i -ti td A.I QTo
j re'. : 'g to folw the ame I th is W. R
Cr,o(e & Co.'s F. :.I) k fr, . , :r,,..d iivi-

n t flrun:,' :k, Ga ',A v -,re a t, .. n.,
cl-i. '. ,i~ i!- e',r a tho .i -I ;,bs.

it ';i: ',t*.iLz : " i cle
I t :,is It udiIg to South PC 1 l Ithe's pi-

runt..r lng role in federally funtled ESOPs be-
gin in January 1975 when a trate journal
carried the news that Amstcd was onssder-
ig li,-ld .ting the division. Mr. Pouilis, who

h"id I .cn prcident of the divi-icsn sin-.e 1'-,9,
ure1,'--, the idea of cno!!eye c-Afu i.1:p to

B.A.,rt F..Ma,_ iity, ,dir~tur of ,ieta d.l:vel-

. .t :,,r t tI e e, Ah B', t,,I I:.ts M r. ",Ic-

,ty -.,-is :.re f tl,e i - ly if i-'.DA

f;.,1:i,, snd tl'e tv.o nuin . ri.,rv ,! ! t Ole
icy.

The KDA h d ,tr,. ly ,!i :,!t (I to fltn a
t t ,f :!; - O P ,a A,, h .a lnd the a ,, fi:y
satys F, .t P. i-I 1.,the r (I :t !- e , t
eaii;! t be-lii.u.-e of "the t;., ri( tr if the

onr,,pa ,y it:,-If its , ,t,,,, . .l : ,In-
:. m (nt." A Se) r,,fi ,,n .rt . (I:.

The ity of n, h P ' v. i , .... I -p-

' .r I-v . ,t , . to ,
V, (:. r~ ' t :,'; ', :, t ! ' t ,

ji' ! , .,f"i

I -- -I

I,

- :1

I *- f

manufacturing; the present estimate is only
2517,, mnd South5 d-w-Iuld like to raise that
to 35/ U1nemployment in the area, about
75. lan't horrendous, but EDA officials felt
that Ife loss of 500 jobs would be a severe
blow to the community.

rltlivrcd by Pitcher
T1,# $5 million in EDA funds was deliv-

trcid to the city on June 6, 1975, by Wilmer
D. lVi,, gar Bend) Mizell. the former ma-

jo gie bseball pitcher then serving as
I-.'t Sciretary of Commerce for eco-

r',lic (t velopment. An additional $2 million
that .HL needed to buy out of Amsted was
supplied by banks. Within a month. SBL was
an independent concern.

SBL has since renegotiated lower interest
rates on the bank loans, in view of what the
banks call the firm's excellent progress. The
company Is about seven months ahead on
the bank payments; its first-year contribu-
tion to the ESOP, for payment to the city of
.,ith P,.nd, will be S750,000. the maxilmium

.1 for the tax breaks that ESOPs en-
Y. A ;). ,.,r brt-fit is thatt ESOP loan pay-

i.,,t, , Ah iiterest and pmincipal. Ire t:tx

B .. , ing off its loias. Soath P3,(,d

L,,ihe is gi\ ing each employe a vacation bo-

i.-is ,f a ;.(k's extra pay at a total cost of
ak-out l '(Yt. The workers also got a tur-
I cy at Thamisgivirg, a $50 Christmas b,nus
and a pay increase that.wasn't due until
next October. bringing average pay to
nearly $5.75 an hour.

SBI3's prosperity rteflects a wealth of
charges instituted since indepciidcnce,
\khich appropriately was achieved over last
yer .s Fourth of July wc'rcd. Mr. P, ',ils
;,nd is nmanageinent t' m have s- 1 .-,1ed
t 1i .t c I.r ( trols on iic .i s ,id f-.p, n. Ps

.ve iL ro:.-, , tt,,c..i di a ma;jr pib-

,Ill n (' e 5 sApice.

T le c ml iy's ,.'fice.s ore in a big two-
tAy -:,iu tare '..at tc,ne l: ed Sta !c-ak-
t-ra ii il.g ,,i .rt.etit, a-wl its f I,,ti y

s e ' -l ', ; r t0 e, Aliit

t it T 3 i 'r To

0 i ' f f t r! r . -! - , n

for : " ii.t 1' . tc 1, its t'i'l . r
. 'Ii ,.: , te :.tr : . '., : y. A!e ,-mk

r,,

.!." t, ti-t'
f t .. b - I ' r I ! w

I. v ,,Q ' , ., t , .' ' :.t t 
.
t [' Vt .

J.
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Biggest Job In ItIltory
But more Impvurlan buch oncillary

income as rentals Is kIL's performance in
the marketplace. The cuirent rate of incom-
Ing orders is 7511 ahead of last year. The
company just landed the biggest job in its
70-.car history with a bid of $1.5 roil'tun to
.!,!Vply 236 Ithes to Tcr,.ncsee sch,:,als fur
uf-te in in u.,trial-irts classes. 4 Govertil, nt

: c L ;l orders ack-ount for .0bout 2311 of
I - s bu_,ness. 7 -.. re is a ,;th L7 :ri1 lat!he
.. , d %it tu..ly) t% ury % c 5 l in t!;e NStvy.I

Ray .'. r1ey. a 6ill fv:t;:'.,n \vho has
t- vn with t!he ct', -tA .y 25 y. ,,rs, ',Ycs "a
gr -a t c h_ :be in ,tt;ude." Il. y. O , ty,,t l re-

iii~ v.2 ' r.

nv ~ lr .e~ i* .t i ,'r . .' ! -

says that b(.Utt~r :! . : . .r ,, -

mu,nication is ti.e 1 1: l et .tt S P
has w\ro'ight. EuI. ti ds L,.cp I. r:;rs
ahreast of the conljkny's I: kss. ,r
lis ds mcetirngs of his f , n L NC I" "wo

. dnd of the c.r.ti:c v. k f,.,: co c %ty

n.,,.th. -If t. re's ,, :. g Ve ,lit 16".e.
Mr. I ars s.-ys. "ve s r i ni ..rd l, er.l
I , ht,.w:,s, f the I. ",_ring is a u!

p('nsions. The sale to the employes ter I-
r.ed Amsted's retirement plan, on the
tl'ury that pensions were being replaced by
'to(k c,'.nership. At retirement, a worker
can Fel his shares T-ack to the KSOP trust
att a value set by .n ,.side consultant. Hlow-
ever. (urrnt ,:h-r (n4q 1 yes can't accurnu-
late tno'igh equity to niMch their lost

Ar:'d rights.

When South Bend Lithe was set up as an
independent entity. it i. :ued 10,NO0 shares of
stock, all held for the workers in an ernploye
stock ownership trust and put up as collat-
eral for the loans to buy the company. A
committee of five employes, including Mr.

onulis, decides how the trust will vote the
shares. As the loans are paid off, stock be-
comes available for vesting to individual
Sir.ployes under a point system basvd on
pay and length of service. For the average
(nploye, that means about 2.3 shares .he
first year. Shares are worth just over $1,000
cach.

Gerald Vogel, one of two t-itit.d Steel-
'.rkers local officials on the ESOP commit-
tce that decides how ,tu:c11ok:itd took is
%ot-.d, calls the ri tire r,. ut prob!em "a thorn

!in (:ir side" -j,.d the (.n'y a(poect of the
.h ,r.ge that % Icrltrs are ,: ity with. The

union, which hid a cc :tract with An, tul
hd ( r.1tilules to rep rei ut the ;.urk rs, ?'c:s

Ly5";e to CoUrt to force tatitra tin of tLe I n-
:urn re.:o t iities of' ." I 'tci :1'.~ td ci Mr.

P '1 .S :::ys F1.cT is . t o6 to d - -

fits Of VCtLrin ,t.l , .1l'uy s.

Aiiiong nQAt , :1- 'n'
uilty is ovcr.h. *t,.' . " " 1 ft

'hat th,:y still have
(t:  n '. la iS a: y - r ) .:r . tc
lbe on tYe strtts by ry,0w.

I- -%

v;] A I~ 
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Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Attn: Victor Sterl~ig, Esq.

I





FEDERAL ELECTION COMMISSION
1325 K STREET N.W

4 WASHING TON,L).C. 20463

CERTIFIED MAIL AUG 20 1976
RETURN RECEIPT REQUESTED

Mr. Richard A. Zimmer
Common Cause
28 West State Street, Rm. 910
Trenton, New Jersey 08605

Re: MUR 213 (76)

Dear Mr. Zimmer:

This acknowledges receipt of your letter of July 27,1976, alleging violations of the Federal Election Campaign
Act of 1971, as amended , by the % konite Company. As
you may be aware, the Federal Election Campaign Act of1971, as amended, requires that all complaints be signed,
sworn, and notarized by the person(s) making the com-
plaint (see 2 U.S.C. Section 437g(a)(2)). Section 111
of our proposed regulations requires that a complaint
contain: (1) the full name, address and telephone numberof the complainant; (2) a clear and concise statement of theActs which are alleged to constitute a violation of the
Federal Election Campaign Laws; (3) copies of any evidenceN available to you which sustains the allegations of the
complaint. In the event you wish to file a complaint,
these requirements must be followed.

Please feel free to contact me if you have further
questions. The attorney assigned to this matter is
Victor Sterling (telephone no. 202/3 -4055).

Since ely your,

Assistant General Counsel

,. -,I -r-../NI
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2"e OFFIiCE U ai AN

Dear Mr. Vilieanoz
This let*&* 'is, 'to y yotat th a vo ft""j ~

-. A4We, 
b7' L .

+ .

inf-.to a t o t i "on that the.a he..
been rsiAl~i a n Aa eemato tV
matters fall WI -e w that the a
made set forth any %~~tm *t the Pederal 1311=i%

Campaig ct of 1971L a ~i

The coieeol ito presently, cdctng a Prelia4aqr
inquiry int this Natteir to determine ifiat action,0 it n
it should take. Undt the Acto the Comissin miet cone ager
such nattere expeditift"ae 1y minxrdingly,. Pleae 60"mtwithin ten days any WAtU&MLW er" i~lmaterl~s whieh you
elieve are "levant do t missi analysis of the 4

matters alleged to violate tj "to

You will be sent copies or sumaries of all oaomlepondfl@
recsived by the Co iss ion fro the comLaint oinceonliag
this matter. I you Mkv any questions pleas do not hesitate.
to ontact us o Ebe attorney assighed to this case is Vitor
sterling (telephone no. 202/351-4055),. Plase feel free 4o
call If you have any questUoe regarding thismatter.

If you intend to be re at . th Matter,
please have such counsel so notify s in writ no

Sbmerey yo ats,

ohn J. r , Jr.

V~((/4 9  j;~''i ~counsel
Wci "i.
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DATE AND TIME OF TRANSMITTAL: AUG 6 1975
NO.

R1 1.--C I D:

MUR 200 (76)

7/26/76

FEDERAL ELECTION
Washington,

Complainant's Name:

COMMI SS ION
D. C.

ja~mp Rl isnn Parker (notarized)

Resp nent' S -L;me: The rknnitp Cnmpany: Vir tcor A. Viiano Chairman nf The
Board.

Relevant Stzatute: 2 U.S.C. 441b

--Renorzs Checked: Reports of Congressman Robet A. Roe, candidate, f
Congressional .District, N.J.

F"derai Agencies Checked: None

3th

SU'.1\RY OF ALLEGATION 

The complaint alleges that the Okonite Company contributed to the

_campaign of Congressman Robert A. Roe by placing full page advertisements

concerning him in The Record and the Patterson News, in violation of

2 U.S.C. 441b.

PRELIMI NARY LEGAL ANALYSIS

The complaint and attachments may give reason to believe that the Okonite

Company made either a contribution or independent expenditure in connection

with the Congressional

of 2 U.S.C. 441b. The

circulation newspapers

but appear to be aimed

election in the 8th district of New Jersey in violation

full page -ads which the corporation placed in two wide

purport to thank the Congressman for helping the company,

at the general public in his district. As such, there

(see continuation sheet)
RECOMMENDATION

The attached letters shLoqj.Llieaent ~-_ _____

Date of kNe.xt Commission ReViC.%.:



CONTINUATION SHEET

PRELIMINARY LEGAL ANALYSIS:

could be no conceivable purpose for placing them other than to

publicly endorse the Congressman/candidate and thereby enhance his

re-election campaign. The question remains as to whether the ads

.were placed with his cooperation, in which case they would be

,^contributions, or independently by the corporation, in which case

-they would be independent expenditures.



~1Vi~ FEDERAL ELECTION COMMISSION
1325 K STREET N.W

4u~ WASHINGTON,D.C. 20463
S/4

C FIED MAIL
RETURN RECEIPT REQUESTED

Mr. Victor Viggiano
Chairman of the Board
The Okonite Company
Ramsey, New Jersey 07446

Re: MUR 200 (76)

Dear Mr. Viggiano:

This letter is to notify you that the Federal Election
Commission has received a complaint against the Okonite
Company, which we have numbered MUR 200. A copy of thecomplaint is enclosed. The Commission is forwarding thisinformation to you to apprise you that these matters havebeen raised; it has made no final determination that thematters fall within its jurisdiction or that the allegations
made set forth any violation of the Federal Election
Campaign Act of 1971, as amended.

The Commission is presently conducting a preliminary
inquiry into this matter to determine what action, if any,

77 it should take. Under the Act, the Commission must consider
_ such matters expeditiously; accordingly, please submit

within ten days any factual or legal materials which you
believe are relevant to the Commission's analysis of the
matters alleged to violate the Act.

You will be sent copies or summaries of all correspondence
received by the Commission from the complainant concerning
this matter. If you have any questions please do not hesitate
to contact us. The attorney assigned to this case is Victor
Sterling (telephone no. 202/382-4055). Please feel free to
call if you have any questions regarding this matter.

If you intend to be represented by counsel in this matter,
please have such counsel so notify us in writing.

Sincerely yours,

Enclosure
John G. Murphy, Jr.
General Counsel
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FEDERAL ELECTION COMMISSION

Q1325 K STREET N.WI ) WASHINGTON.D.C. 20463

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. James Ellison Parker
32 Spring Street, Apt. 102
Wellington, N. J. 07057

Re: MUR 200 (76)

Dear Mr. Parker:

This letter is to acknowledge receipt of your complaint
dated July 21, 1976, alleging violations of the Federal
Election Campaign Act of 1971, as amended, by the Okonite
Company. We have numbered your complaint as MUR 200; please

-- refer to this number in any correspondence.

The Commission has opened a preliminary inquiry into
your allegations. A copy of your complaint has been
forwarded to respondent and he has been asked to submit
any relevant materials within ten days. If you have any
other evidence regarding this matter, please submtit it
within five days.

The attorney assigned to this case is Victor Sterling
(telephone no. 202/382-4055). Please do not hesitate to
write or call if you have any questions.

Sincerely yours,

John G. Murphy, Jr.
General Counsel

Enclosure
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28 WEST STATE STREET, RM. 910, TRENTON, NEW JERSEY 08605 [] 609.396-1150

July 27, 1976

-0

Federal Elections Comnission
1325 K Street, N.W.
Washington, D.C. 20463 -

Dear Sirs:

The enclosed full-page tribute to U.S. Representative Robert A. Roe
appeared in the Newark Star-Ledger of Wednesday, July 21, 1976. Rep. Roe
is currently a candidate for reelection.

The advertisement begins "We 1700 employees of The Okonite Ccipany
and our families..." and is signed by the conpany's chairman of the board.
Its manner of presentation raises the possibility that it was paid for
by means of a prohibited corporate political expenditure.

I would appreciate your looking into this matter to determine whether
Federal law has been conplied with.

Very truly yours,

Richard A. Zinmer

RAZ: fkl

cc: Mr. Fred WertheiTer, Washington, D.C. CC.
Ms. Julia Fremon, N.J. CC., Trenton, N.J.

RUERAL ELEPT!2U r '

Fi UP

common
NE*A/I Cause JRE

I IM

I



28 WEST STATE STREET, R~k, T$ ,NTON. NEW %' SEY 08608
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1325 K Street, N.W.
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JAMES ELLISON PARKER
32 BRING STREET • Apt. 102
WALLINGTON, N. J. 07057
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FEDEIRAL ELECTION C:OIMISSTON

A~v

T-. zh.ve-described material was removed from this
f ie sa-'t to the following exemption provided in the
Freedom of in:ormation Act, 5 U.S.C. Section 552(b)

(I) Classified Infcrmation

(2) internal rules and

(3) E:: t- b. other

(* . a

( c"i ~r ira oarn

(6) Personal privacy

(7) Investigatory
files

( nking
Info .. ati n

(9) Well In .LFcvcztion
(geographic or
geophysical)
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FEDERAL ELECTION COMMISSION
1325 K STREET:N.W
WkSHNCTON.D.C. 20463

CERTIFIED MAIL
RETURN BECMPT REQUESTEDM

John R. McKay 2nd, Esq.
Lowenstein, Sandier, Brochin,

Kohl & Fisher
744 Broad Street
Newark, New Jersey 07102

Re: MUR 200 (76)
MUR 213 (76)

Dear Mr. McKay:

The Federal Election Commission has determined that
there is reasonable cause to believe that the Okonite
Company has committed a violation of 2 U.S.C. S441b by

C11 using corporate funds to place in four newspapez advertise-
ments which express gratitude to Congressman Robert A. Roe.

7 It is the Commission's view that the expenditures for those
advertisements were "in connection with" a Federal election

qT and therefore, prohibited by 2 U.S.C. S441b.

Pursuant to 2 U.S.C. S437g(a) (5) (A), the Commission
N has a duty to correct such violations for a period of 30

days by informal methods of conference, conciliation and
Npersuasion and to enter into a conciliation agreement. If

we are unable to reach an agreement during that period,
2 U.S.C. S437g(a) (5) (B) provides that the Commission may,
upon a finding of probable cause to believe that a viola-
tion has occurred, institute a civil suit.

Sincerely yours,

John G. Murphy, Jr.
General Counsel

cc: Victor Viggiano
Chairman
Okonite Company FEDER ALrw ,!

el Ramsey, New Jersey 07446 org, . r. 9
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FEDERAL ELECTION COMMSON
1325 K STREET N.W.
WSACTOND.C. 20463

CERTIFIED NAIL
R ,TURN RCEPT RE QUESTED

Victor A. Viggiano
Chaizman
Okonite Company
Ramsey, New Jersey 07446

Re: MUR 200 (76)
MUR 213 (76)

Dear Mr. Viggiano:

Please find attached hereto a copy of a letter mailed
to your counsel with respect to the above-numbered matter.
The letter is a notification that the Commission has found
reasonable cause to believe that the Okonite Company has
committed a violation of 2 U.S.C. 5441b.

Sincerely yours,

John G. Murphy, Jr.
General Counsel

Enclosure

c2)
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'y w~2I'.-iIt Ii?~n j e itli4- griltWig l
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by an L-nploree Stock Owiiithip Trust.
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pa!'q in the United St ates.

The employees of our Pa-b~i_- aud

wirtrfrro.'e in itws Rwirwgy .usd Nos'iD4iinstick,
New I l w fizin I iticsarc joiswdl by (C-1low V ilt go'Cs
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Sept-er 2, 1976

Federal Election Commission
1325 K Street, N.V.
Wasbington, D.C. 20463

Attention: Victor Sterling, Esq.

Re: R 200 (76)

Gentlemen:

Enclosed herewith is the affidavit of Victor
A. Viggiano, in support of a number of factual conten-
tions contained in my letter of August 26, 1976, with
regard to the complaint concerning The Okonite Company.

Yours very truly,

John R. MacKay 2nd
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AFFIDAVIT OF VICTOR A. VIGGIANO

STATE OF NEW JERSEY:
:SS

COUNTY OF ESSEX

VICTOR A. VIGGIANO, being of full age, deposes and

says:

1. I am the Chairman of the Board, President, and

Chief Executive Officer of The Okonite Company, a corporation

organized under the laws of Delaware, having its business head-

quarters in Ramsey, New Jersey.

2. I have been employed by The Okonite Company since

C1952 and have held my present office since 1971.

3. The Okonite Company was independent until 1958

when it became a wholly owned subsidiary of Kennecott Copper

N, Corp.; in 1965 it became a wholly owned subsidiary of L-T-V

N Corp.; in 1971 it became a wholly owned subsidiary of Omega-

Alpha, Inc.; in 1974 Omega-Alpha, Inc. declared bankruptcy.

Shortly thereafter it became apparent that the Company would

be sold once again.

4. Since June 30, 1976, the Company has been wholly

owned by The Okonite Company Stock Ownership Trust (the ESOT),

a qualified employee benefit trust pursuant to which all issued

and outstanding stock of the Company is or shall be owned bene-

ficially by the employees of the Company.

5. To my personal knowledge, each of the changes of

ownership (except the last) was disruptive to the conduct of
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the business of the Company, causing significant apprehension

throughout the Company with regard to job stability, continu-

ation of management policies, and in particular, the ever-

present threat of the termination of business activities at

one or more of the Company's several facilities in New Jersey

and in the other eight states in which the Company has plants

or warehouses.

6. The apprehension concerning new ownership was

substantially increased during the period from June 1975

through June 1976 when it was learned that some of the pro-

spective purchasers of the Company might be inclined to cut

back on or dispose of significant parts of the Company's man-

ufacturing activities.

7. In approximately June of 1975, after reading

about the experience of South Bend Lathe Company with an ESOT

and the federal funding it obtained, I contacted Congressman

Robert A. Roe by letter to seek his assistance in determining

whether such federal funding might be available to an ESOT

formed on behalf of the employees of The Okonite Company.

Neither I nor, to the best of my knowledge, anyone I knew had

had any previous contact with Representative Roe, and I was

not even aware at that time of any of the committee assignments

which he had.

8. Congressman Roe answered my inquiry promptly and,

thereafter, took the lead in assisting the ESOT in obtaining

federal funding through a federal grant to the New Jersey
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Economic Development Authority and a loan of the grant funds

from the NJEDA to the ESOT.

9. My initial contact with Representative Roe, as

noted above, was in about June of 1975. The grant agreement

between the federal Economic Development Administration and

the NJEDA relating to the $13 million grant was not actually

entered into until May 27, 1976, and the final authorization

from the federal Economic Development Administration to the

NJEDA to disburse the $13 million loan to the ESOT was not given

until June 25, 1976. In the intervening period, Representative

Roe provided invaluable assistance to the Company and to the

ESOT by following through with the various layers of the federal

Economic Development Administration to ensure that the grant

application was processed promptly and that there were no delays

on account of administrative lapse.

10. The federal grant (and attendant loan from the

NJEDA) was the key to the entire ESOT transaction. Without

it, none of the other ESOT financing, obtained directly and

indirectly from ten banking institutions, would have been

possible.

11. At no time did Representative Roe or any member

of his staff ever suggest or imply that anything was expected

in return from the Company, the ESOT, or the employees of the

Company. Similarily, at no time did I or any member of my

staff indicate to him or any member of his staff that we would

do anything for him in exchange for his efforts. rrnra, r , ...
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12. I was enormously impressed by this example of

public service as were the many employees in the Company who

had knowledge of the efforts expended by Representative Roe

to enable us to achieve our goal of employee ownership of the

Company.

13. When the ESOT transaction was closed, the ESOT

purchasing 100 percent of the Company's issued and outstand-

ing stock, on June 30, 1976, I immediately took steps to an-

nounce this event to the lead members of my staff and there-

after to promulgate this information to all of the employees

of the Company.

14. The response to this news was -- as I charac-

terized it then -- "euphoric" on the part of all employees of

whom I have knowledge.

15. It was at or about the time of the closing that

it occurred to me that Representative Roe should be thanked

in the most resounding fashion possible and having made that

determination, I took action to place these messages in the

newspapers to serve the purpose not only of thanking Congress-

man Roe but also of making generally known the fact that the

Company was no longer under the control of a bankrupt company,

Omega-Alpha, Inc.

16. A significant number of the Company's customers

and suppliers are located in New Jersey, and the Company's

competitors had, since the bankruptcy of Omega-Alpha, Inc.,

attempted to undermine the confidence of customers and sup-
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pliers in the Company, with varying degrees of success, by

calling to their attention the bankruptcy of Omega-Alpha. 
Inc.

17. In causing these newspaper messages to be pub-

lished, it was not my intention or purpose to influence or 
in

any other way to affect the outcome of the general 
elections

to be held in November 1976, but rather to accomplish precisely

what these printed messages did accomplish -- that 
is, to say

thank you in the loudest, clearest fashion possible 
on behalf

of the approximately 1,700 employees of the Company 
who bene-

fited by the actions of Representative Roe and 
at the same time

to let the.word out publicly that the Company 
was no longer

owned by Omega-Alpha, Inc. I am sure that I would have taken

the same action shortly after the closing, regardless 
of when

the closing took place, whether in January 1976, December 1976,

or any other time.

v s ,,g ,,.

Subscribed and sworn to
before me this Q4 %-day
of September 1976

/ // FEDERAL ELECTI .
OFFICIAL " :

OFFICE OF QEiJxL i2U,
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Victor A. Viggiano
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CERTIFIED MAIL
RETURN RECEIPT REQUESTED

John G. Murphy, Jr.
General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Re: MUR 200(76)
MUR 213(76)

Dear Mr. Murphy:

This letter is in response to your request, received
by me on October 22, 1976, for further factual and legal sub-
missions in reference to a complaint alleging that The Okonite
Company (the "Company") violated 5441b of the Federal Election
Campaign Act of 1971, as amended, (the "Act") by using corpo-
rate funds to place in four newspapers an advertisement which
recognized the service of Congressman Robert A. Roe in facili-
tating the purchase of all of the outstanding stock of the
Company by The Okonite Company Employee Stock Ownership Trust.

I respectfully submit, for the reasons that follow,
that the Company has not made any prohibited corporate contri-
bution or expenditure.

LEGAL ISSUES

To constitute a prohibited corporate contribution
or expenditure under section 441b, a corporation must incur
an obligation (1) "in connection with" an election to federal
office, (2) "for the purpose of" influencing the election or

FEDERAL ELICTIONJ !

OFFICIAL FILE "Y
OFFICE OF GENERAL COUNSEL

. .. . .++ . . . . . .. • .. .. .. : ,

November 1, 1976

763356

z3



John G. Murphy, Jr. November 1, 1976
Page Two

nomination of any person to federal office and (3) in a manner
"that constitutes active electioneering.*

1. *In Connection With" Test. -- Section 441b and
the Commission's Regulations 114.2(b) and 114.1(a) make it
unlawful for 'any corporation . . . to make a contribution
or expenditure in connection with any electionm to federal
office. While no definition of "in connection with" is pro-
vided in the Act, it imports a requirement that there be a
reasonably direct causal connection between the contribution
or expenditure and the federal election. This point is es-
pecially important in viewing corporate expenditures. It
means that it is not enough to find that the corporate obliga-
tion was incurred when a federal election is in progress.
The expenditure or contribution must be prompted, caused by,
or made with an eye toward the election.

2. wFor the Purpose of Influencing," Test. -- Under
the definitions of contribution and expenditure set forth in
subsections 431(e) and (f), only corporate advertising obliga-
tions incurred "for the purpose of influencing the nomination
for election, or election, of any person to Federal office"
are prohibited. This element is included as part of the defini-
tion of contribution in subsections 431(e)(1) to (e)(4), except

Nin the instance of transfers of funds made by a political com-
N mittee. The definition of expenditure specifically excludes

in subsection 431(f)(4)(f) wany communication' not made for the
requisite purpose. Consequently, to be illegal under section
441b a corporate advertisement must be undertaken with the
specific "purpose" on the part of the corporation to influence
the outcome of a federal election.

3. 'Active Electioneering" Test. -- To the extent
that case law exists dealing with the issues raised by this
matter, federal courts have construed Section 441b, or, more
accurately, its predecessor section 610 of Title 18, to require
a finding that a communication constitutes "active electioneer-
ing." In Ash v. Cort, 350 F.Supp. 227 (E.D. Pa. 1972), aff'd,
471 F.2d 811 (3d Cir.), reversed on other grounds, 496 F72drT16
(3d Cir. 1973), reversed on other grounds, 45 L.Ed. 26 (1974),
a stockholder complained a-5out advertisements which Bethlehem
Steel Corporation had placed in late 1972 concerning the need
for an honest campaign. The advertisements quoted from a speech
by Bethlehem's Chairman of the Board concerning the need for
honesty in campaigns; an unnamed candidate was quoted, the
intent of the advertisement being to refute the quotation.



John G. Murphy, Jr. November 1, 1976
Page Three

Although the candidate is unnamed, it was obviously a statement
made by George McGovern. In any event, the stockholder argued
that these advertisements violated section 610. The Court
disagreed, stating:

OThe expenditures made by Bethlehem Steel
Corporation in connection with the ad-
vertisement, the speech, and the folder
did not constitute 'active electioneering
directed at the general public on behalf
of a candidate in a Federal Election' as
defined in the legislative history to the
recent amendment of 18 U.S.C. S610;
Congressional Record, November 30, 1971,
H 11477, 11478." 350 F.Supp. at 232.

Although ultimately this case was disposed of on other grounds,
the Court of Appeals and the Supreme Court did not take excep-
tion to this fundamental point made by the District Court.
This case illustrates the fundamental proposition, particularly
relevant to the present situation that in the case of cash con-
tributions to a candidate or a committee the Act can and should

C be broadly construed; but the Act must be narrowly and carefully
construed when applied to independent obligations incurred to

N" make a public communication, cf. United States v. CIO, 335 U.S.
N106 (1948), in order to avoidiaking every communication that

directly or indirectly relates to political matters or potential
candidates - regardless of timing and content - a violation of
the Act.

The Facts

The affidavit submitted by Victor Viggiano, Chairman
and President of the Company, establishes the following facts:
(1) the advertisement was published in response to, and immedi-
ately following, the successful completion of the purchase of
all of the stock of the Company by the employee stock ownership
trust; (2) the advertisement was published for the dual purpose
of thanking Congressman Roe for his help and making the success-
ful completion of the purchase known in New Jersey; (3) the ad-
vertisement served the legitimate business interests of the
Company by advertising the Company's independence to its custo-
mers and suppliers.

In addition, the advertisements were placed and ran
as soon after the stock urchase as practicable, which happened

FEDERAL ELECTWIN .
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John G. Murphy# Jr* November l, 1976
Page Four

to be several weeks after the New Jersey primary and three
and a half months prior to the election,

Applying the law to these facts, it is respectfully
submitted that the funds spent for this advertisement were
not prohibited by section 441b,

First, the advertisement was run because of, and
thus win c'nnection with", the successful completion of the
stock purchase. it was not prompted by or related to the elec-
tion. Both the timing and the content of the advertisement
point to the fact that it was not in connection with the elec-
tion. The advertisement did not mention Mr. Roe's candidacy,
his opponent, the election, or his political views, it merely
stated objectively determinable facts concerning the Company#
the ESOT, and Mr. Roe's role.

Second, the purposes of the advertisement were to

thank Congressman Roe and to promote the Company's business
relations. There is absolutely no evidence that the advertise-
ment was intended to have any influence upon the election or

that such an advertisement would actually have any influence
on the election. To the contrary, Mr. Viggiano's affidavit
establishes an absence of at least any subjective intention
to influence the outcome of the election. Moreover, the objec-
tive facts of content and timing of the advertisement provide
an inference that the advertisement was not meant to, nor could
it have, any influence on the election. For these reasons,
the advertisement constitutes a communication not undertaken
for the purpose of influencing an election and, therefore,
by definition is not an "expenditure" prohibited by section
441b.

Third, the communication by the advertisement of ex-

isting fact, wich could be construed as favorable to Mr. Roe,,
should not be confused with active electioneering. Although
gratitude to Mr. Roe was clearly and openly expressed, the
Company also advertised its own business interests in the com-

munication. The advertisement did not mention the election.
It did not endorse Mr, Roe, advocate his political views, or
advocate the defeat of any opponent. Finally, the timing of

the advertisement could not have been worse in terms of active

electioneering, consequently, the advertisement did not con-

stitute a prohibited expenditure because the communication
did not constitute active electioneering, as required by the
judicial gloss on the statute.
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John G. Murphy, Jr. November I, 1976
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Finally, an interpretation which places this communi-
cation in the category of unlawful expenditures would expand
the statute to prohibit the communication by a company to the
public of facts relating to itself if those facts happen to
involve persons holding public office -- regardless of whether
any advocacy is involved. Clearly, the law prohibits a company
from taking sides in an election. Obviously, it was designed
to prohibit under-the-table contributions and indirect contri-
butions of money, goods, or services. But the law cannot,
without infringing upon due process and First Amendment con-
cepts, prohibit a company from publishing news or commentary
concretely related to its own business interests or activities.
(Cf. Section 441(f)(4)(A), excluding news stories from the
deTinition of Oexpenditure." This underscores the importance
of the distinction between communications which "advocate" and
those which report fact.) The test cannot be loosely drawn,
prohibiting a corporate advertisement simply because it involves
a political figure and is published at a time when an election
is several months away. The test must provide more visible
lines of demaraction. It is submitted that the advertisement
in question, which neither speaks to the election nor voices

an endorsement and which is clearly and directly related 
to

the Company's business activities and interests, falls on the
permissible side of the line that must be drawn to protect
First Amendment rights, and, of equal importance, to prevent

N. the law from being so vague as to infringe due process standards.

You have also asked that we forward to you informa-
tion on the costs of the advertisement and on any other adver-
tisements with respect to elected officials. Enclosed herewith
is an affidavit executed by Victor S. Viggiano in response
to that request.

Very truly yours,

n R. MacKay 2d

JRM/gc

encl.
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VICTOR A. VIGGIANO* being of full age, deposes and says:

1.
Executive
under the
sey, New

I am the Chairman of the Board, President, and Chief
Officer of The Okonite Company, a corporation orgaLed
laws of Delaware, having its business headquarters in Ram-
Jersey.

2. This affidavit to submitted in response to a letter from

the Federal Election Commissions dated October 20, 1976, relating to

MUR 200(76) and MUR 213(76).

3o The amounts paid by The Okonite Company for the adver-

tisements referring to Congressman Roe which appeared in the newspa-
pers are as follows:

Passaic-Clifton Herald News
Paterson News
Newark Star Ledger
Bergen Evening Record

$ 2,184. 00
1,637.44
4,964.40
Z,400.oo

Advertising agency costs, including
type, photo copies, layout and paste up

$11, 185. 84

998.00
129183. 84

My knowledge of the foregoing amounts is based upon the records of the

Company of which I am Chairman of the Board, President, and Chief

Executive Officer.

4. The Okonite Company has not placed any newspaper ad-

vertisements with respect to any other elected officals in federal office.

,vt'C A.(
Victor A. Viggiano

Sworn to and subscrib4
before me this ,:?47
day of October, 1976. FEDER OFE6T;A; ,>

OFFICIAL iL~~
OFFICE OF GENERAL C04i114EL

(Notary Public)

AFFIDAVIT OF VICTOR A. VIOO"

STATI OF NEW JERSEY),
) as

COUNTY OF BERGEN )
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