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TO Lawrenct, M. Noble
Deputy General Councel

Federal Election Commission

Washington, D.C. 20463

DATE January 1,

SUBJECT Settlement
MUR 2051

Enc!osed p:.... fio,. hoc!- f'r $1,000.00 per Settlement agreement of MUR 2051.

Sincerely yours,

, • Q
Walter M. Calinger
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FEDERAL ELECTION COMMISSION
WrASHINCTON, DC 20463

THIS IS THE END OF MUR #

DATE FILMED 2/~ZLA

.zwiL

CAM~ERA NO.

CAMERAMAN 1
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The above-described material areoved from this
file pursuant to the following exemption. provided in the
Freedom of Information Act, 5 U.S.C. Sec*Xon 552(b):

(1) Classified Information

(2)

"(6)

Internal rules and
practices

(3) Exempted by other
statute

(4) Trade secrets and
cozuaercial or
financial information

Personal privacy

(7) Investigatory
files

(8) Banking
!nformation

(9) Well Information
(geographic or
geophysical)

(5) Internal Documents

Signed o

da :e "

FEC 9-21-77

9

-Z 6.0'1

L,'



.... . .......~........*.*

a

WALTER M. CALINGER
A11mHC, A? 1.A

1407 IUTM I WT MMr
OMNM NEoSK 81OS

4M

TO Lawrence M. Noble
Deputy General Councel
Federal Election Commission
Washington, D.C. 20463

DATE January 1,

SUBJECT Settlement
MUR 2051

Enclosed please find check for $1,000.00 per settlement agreement of MUR 2051.

Sincerely yours,

WrM i
Walter M. Ca linger

'1*
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WALTER MELVIN CALINGER -- - --
ATTORNEY AT LAW ~

1407 S. 13TH ST. -

OMAHA. NE 68106

PAY --
TO rE --
onoE oF Federal Election Commission- "': - -

One Thousand Dollars 00/100 ......

1899

21%211 401January 1. .19287

1 $ 1.000.00 1

---------------- DOLLARS

WA N.~.Dw Y h.-

FOR settlement agreemente M 2051 "'

I.

itLL -~ -

$MMORANDUM

Debra A. Reed QTO: Judy Smi th ;

FROM: Judy Smith

CHECK NO.

TO MUR

FROM: Debra A. Reed

(a copy of which is attachf

AND NAME ' i y oas *-t . w

:d) RELATIN(

WAS RECEIVED ON -119 a

WHICH IT SHOULD BE DEPOSITED:

* PLEASE INDICATE THE AeOUNT-INTO

/ / BUDGET CLEARING ACCOUNT

/ W-"/ CIVIL PENALTIES ACCOUNT

S/ OTHER

DA9

(#95F3875.16)

(#95-1099.160)

xo.c

I sclqj

2.05t (L-evlo

rX - /17/97

co

SIGNATURE
1 

1 ?



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Calinger for Congress Committee
John W. Herdzina, as treasurer

MUR 2051

CERT IF ICAT ION

I, Marjorie W. Emmons, Secretary of the Federal

Election Commission, do hereby certify that on November 26,

1986, the Commission decided by a vote of 6-0 to take

the following actions in MUR 2051:

1. Accept the conciliation agreement, as
recommended in the General Counsel's
Report signed November 20, 1986.

2. Close the file.

3. Approve the letters, as recommended
in the General Counsel's Report signed
November 20, 1986.

Commissioners Aikens, Elliott, Josefiak, McDonald,

McGarry and Thomas voted affirmatively for this decision.

Attest:

Date Vrjorie W. Emmons
Secretary of the Commission

Received in Office of Commission Secretary: Fri.,
Circulated on 48 hour tally basis: Mon.,
Deadline for vote: Wed.,

11-21-86,
11-24-86,
11-26-86,

3:46
11:00
11:00



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )

Calinger for Congress Committee ) MUR 2051
John W. Herdzina, as treasurer )

- r

CONCILIATION AGREEMENT -3

This matter was initiated by the Federal Election Commission

(hereinafter "the Commission"), pursuant to information

ascertained in the normal course of carrying out its supervisory

responsibilities. Probable cause to believe was found that the

Calinqer for Conqress Committee and John W. Herdzina, as its

treasurer ("Respondents"), violated 2 U.S.C. S 441a(f) by

knowingly accepting contributions in excess of $1,000 from

individuals.

NOW, THEREFORE, the Commission and Respondents, having duly

entered into conciliation pursuant to 2 U.S.C. 5 437g(a) (4) (A) (i)

do hereby agree as follows:

I. The Commission has jurisdiction over the Respondents,

and the subject matter of this proceeding.

N IT. Respondents have had a reasonable opportunity to

r demonstrate that no action should be taken in this matter.

III. Respondents enter voluntarily into this aareement with

the Commission.

IV. The pertinent facts in this matter are as follows:

1. Respondent Calincer for Congress Committee was the

principal campaian committee of Walter Calinger for election to

the House of Representatives in the 1984 Democratic primary in

the Second District of Nebraska.
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2. Respondent John W. Herdzina is the treasurer of

Calinqer for Conqress.

3. On May 2, 1984, the Respondents received a $1,000

contribution from John Hughes.

4. On May 10, 1984, the Respondents received a

$10,000 loan. This loan orioinated from a $10,000 bank loan

wherein Mr. Calinger and Mr. Huqhes were co-makers of the note

for repayment.

5. On April 26, 1984, the Respondents received a $100

contribution from Larry and Mariana Myers bringing their yearly

non-loan contribution total to S125.

6. On May 5, 1984, the Respondents received a $2,000

loan. This loan originated from a $2,000 bank loan wherein Mr.

Calinger and Mr. Myers were co-makers of the note for repayment.

7. Section 441a(a) (1) (A) of Title 2 prohibits

contributions from a person to any candidate and his authorized

political committees with respect to any election for federal

N, office which, in the aggregate, exceed $1,000. Section 441a(f)

C prohibits knowing acceptance of any contribution made in

violation of section 441a.

9. Section 431(8) (A) (i) states that the term

"contribution" includes a loan. Section 431(8) (B) (vii(I)

provides that a loan from a bank is considered "a loan by each

endorser or guarantor in that proportion of the unpaid balance

that each endorser or quarantor bears to the total number of

endorsers or guarantors."
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V. Respondents accepted contributions in excess of the

limits of 2 U.S.C. S 44la(a) (1) (A) in the form of loan quarantees

and direct contributions in violation of 2 U.S.C. 5 441a(f).

VI. Respondents will pay a civil penalty to the Treasurer

of the United States in the amount of One Thousand Dollars,

pursuant to 2 U.S.C. 437g(a) (5) (A).

VII. The Commission, on request of anyone filinq a complaint

under 2 U.S.C. S 437q(a) (1) concerning the matters at issue

herein or on its own motion, may review compliance with this

agreement. If the Commission believes that this agreement or any

requirement thereof has been violated, it may institute a civil

action for relief in the United States District Court for the

District of Columbia.

VIII. This aqreement shall become effective as of the date

that all parties hereto have executed same and the Commission has

T-r approved the entire agreement.

IX. Respondents shall have no more than thirty (30) days

N, from the date this aareement becomes effective to comply with and

Simplement the reauirements contained in this aareement and to so

notify the Commission.
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X. This Conciliation Aqreement constitutes the entire

agreement between the Commission and the Respondents on the

matters raised herein, and no other statement, promise, or

agreement, either written or oral, made by any party or by aqents

of any party, that is not contained in this written agreement,

shall be valid.

FOR THE COMMISSION:

Charles N. Steele
General Counsel

BY: 6
"O Iawrence M. Nobld& Dat

Deputy General Counsel

FOR THE RESPONDENTS:

F. Josph_ __arin Date

Attorney for Callinger for
Congress Committee

M---



FEDERAL ELECTION COMMISSION
WASHINGTON. DC 20463

December 2, 1986

F. Joseph Warin, Esquire
Kutak, Rock & Campbell
1101 Connecticut Avenue, N.W.
Washington, D.C. 20036

RE: MUR 2051
Calinqer for Congress

Committee
John W. Herdzina, as treasurer

John J. Hughes

Dear Mr. Warin:

On November 26 , 1986, the Commission accepted theconciliation agreement signed by you, on behalf of the Calinqer
for Congress Committee and John W. Terdzina, as treasurer, in
settlement of violations of 2 U.S.C. S 441a(f), a provision of
the Federal Election Campaiqn Act of 1971, as amended.
Accordingly, the file has been closed in this matter, and it will
become a part of the public record within thirty days. However,
2 U.S.C. S 437g(a) (4) (B) prohibits any information derived inconnection with any conciliation attempt from becoming public
without the written consent of the respondents and the
Commission. Should you wish any such information to become partof the public record, please advise us in writing within ten daysof your receipt of this letter. In addition, should you wish to

Ssubmit any other legal or factual materials to be placed on thepublic record on behalf of your clients, please do so within ten
days of your receipt of this letter.

Enclosed you will find a fully executed copy of the
conciliation agreement for your files.

Sincerely,

Charles N. Steele
General C6unsel

B L renceM l
Deputy General Counsel

Enclosure
Conciliation Agreement



FEDERAL ELECTION COMMISSION
WIMY WASHINGTON, D C 20463

December 2, 1986

David Newell
4027 Bauman Avenue
Omaha, Nebraska 68112

RE: MUR 2051
David Newell

Dear Mr. Newell:

This is to advise you that the entire file in this matterhas now been closed and will become part of the public recordwithin thirty days. Should you wish to submit any legal orfactual materials to be placed on the public record in connectionwith this matter, please do so within 10 days of your receipt ofthis letter.

Should you have any questions, contact Jonathan Levin, theattorney assigned to this matter, at (202) 376-5690.

Sincerely,

Charles N~. Steele
General Counsel

c,1

B:Lawrence M. Noble
-- Deputy General Counsel
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( FEDERAL ELECTION COMMISSION

WASHINGTON, D C 20463

December 2, 1986

Larry Myers
8725 Countryside Plaza
Omaha, Nebraska 68114

RE: MTJR 2051
Larry Myers

Dear Mr. Myers:

This is to advise you that the entire file in this matterhas now been closed and will become part of the public record
within thirty days. Should you wish to submit any legal or
factual materials to be placed on the public record in connection
with this matter, please do so within 10 days of your receipt of
this letter.

Should you have any questions, contact Jonathan Levin, the
attorney assiqned to this matter, at (202) 376-5690.

Sincerely,

Charles N. Steele
General Counsel

:Lawrence M. NMoble
Deputy General Counsel



FEDERAL ELECTION COMMISSION
WASHINGTON. DC. 20463

F. Joseph Warin, Esquire
Kutak, Rock & Campbell
1101 Connecticut Avenue, N.W.
Washington, D.C. 20036

RE: MUR 2051
Calinger fpr Congress

Committee
John W. Herdzina, as treasurer

John J. Hughes ~1

C% Dear Mr. Warin:

On , 1986, the Commission accepted the
conciliation agreement signed by you, on behalf of the Calinger
for Congress Committee and John W. Herdzina, as treasurer, in
settlement of violations of 2 U.S.C. S 441a(f), a provision of
the Federal Election Campaign Act of 1971, as amended.
Accordingly, the file has been closed in this matter, and it will
become a part of the public record within thirty days. However,

C17 2 U.S.C. S 437g(a) (4) (B) prohibits any information derived in
__r connection with any conciliation attempt from becoming public

without the written consent of the respondents and the
Commission. Should you wish any such information to become part
of the public record, please advise us in writing within ten days

N. of your receipt of this letter. In addition, should you wish to
submit any other legal or factual materials to be placed on the
public record on behalf of your clients, please do so within ten
days of your receipt of this letter.

Enclosed you will find a fully executed copy of the
conciliation agreement for your files.

Sincerely,

Charles N. Steele
General Counsel

BY: Lawrence M. Noble
Deputy General Counsel

Enclosure
Conciliation Agreement



FEDERAL ELECTION COMMISSION
WASHINGTON DC. 20463

David Newell
4027 Bauman Avenue
Omaha, Nebraska 68112

RE: MUR 2p51

David Newell

Dear Mr. Newell:

This is to advise you that the entire file in this matter
has now been closed and will become part of the public record
within thirty days. Should you wish to submit any legal or
factual materials to be placed on the public record in connection
with this matter, please do so within 10 days of your receipt of
this letter.

T Should you have any questions, contact Jonathan Levin, the -
attorney assigned to this matter, at (202) 376-5690.

Sincerely, 2

Charles N. Steele
General Counsel

By: Lawrence M. Noble
Deputy General Counsel



FEDERAL ELECTION COMMISSION
WASHINCTON. DC. 20463

Larry Myers
8725 Countryside Plaza
Omaha, Nebraska 68114

RE: MUR 2.051
Larry Myers

Dear Mr. Myers:

This is to advise you that the entire file in this matter
has now been closed and will become part of the public record
within thirty days. Should you wish to submit any legal or

(NO factual materials to be placed on the public record in connection
with this matter, please do so within 10 days of your receipt of
this letter.

Should you have any questions, contact Jonathan Levin, the

*j- attorney assigned to this matter, at (202) 376-5690.

C Sincerely, ,

Charles N. Steele
CGeneral Counsel

By: Lawrence M. Noble
Deputy General Counsel

I---- -- - M --- ---



FEDERAL ELECTION COMMISSION
WASHINGTON. D C 20463

F. Joseph Warin, Esquire
Kutak, Rock & Campbell
1101 Connecticut Avenue, N.W.
Washington, D.C. 20036

RE: MUR 2051
Calinger fpr Congress

Committee
John W. Herdzina, as treasurer

John J. Hughes
CD

Dear Mr. Warin:

On , 1986, the Commission accepted the
conciliation agreement signed by you, on behalf of the Calinger
for Congress Committee and John W. Herdzina, as treasurer, in
settlement of violations of 2 U.S.C. S 441a(f), a provision of
the Federal Election Campaign Act of 1971, as amended.
Accordingly, the file has been closed in this matter, and it will
become a part of the public record within thirty days. However,
2 U.S.C. S 437g(a) (4) (B) prohibits any information derived in
connection with any conciliation attempt from becoming public

T without the written consent of the respondents and the
Commission. Should you wish any such information to become part
of the public record, please advise us in writing within ten days
of your receipt of this letter. In addition, should you wish to
submit any other legal or factual materials to be placed on the

r public record on behalf of your clients, please do so within ten
days of your receipt of this letter.

Enclosed you will find a fully executed copy of the
conciliation agreement for your files.

Sincerely,

Charles N. Steele
General Counsel

BY: Lawrence M. Noble
Deputy General Counsel

Enclosure
Conciliation Agreement



FEDERAL ELECTION COMMISSION
WASHINCTON. D C. 20463

David Newell
4027 Bauman Avenue
Omaha, Nebraska 68112

RE: MUR 2p51
David:Newell

Dear Mr. Newell:

This is to advise you that the entire file in this matter
has now been closed and will become part of the public record
within thirty days. Should you wish to submit any legal or
factual materials to be placed on the public record in connection
with this matter, please do so within 10 days of your receipt of
this letter.

Should you have any questions, contact Jonathan Levin, the
attorney assigned to this matter, at (202) 376-5690.

Sincerely,

Charles N. Steele
General Counsel

By: Lawrence M. Noble
Deputy General Counsel



FEDERAL ELECTION COMMISSION
WASHINGTON, D C 20463

Larry Myers
8725 Countryside Plaza
Omaha, Nebraska 68114

RE: MUR 21)51
Larry Myers

Dear Mr. Myers:

N This is to advise you that the entire file in this matter
has now been closed and will become part of the public record
within thirty days. Should you wish to submit any legal or
factual materials to be placed on the public record in connection
with this matter, please do so within 10 days of your receipt of
this letter.

Should you have any questions, contact Jonathan Levin, the

attorney assigned to this matter, at (202) 376-5690.

Sincerely,

Charles N. Steele
General Counsel

By: Lawrence M. Noble
Deputy General Counsel



.CTION COMMISSION

f0 ( 2041) 1
September 29, 1986

CIIARLES STEELE
GENERAL COUNSEL

JONATHAN LEVIN

OSCELYN A. ANDERSON
COMPLIANCE CLERK

COMPLIANCE BRANCH, REPORTS 
ANALYSIS DIVISION

SUBJECT: MUR 2051

Please review the attached Request for Additional

Information which is to be sent to the Calinger for Congress

Committee for the July Quarterly Report. If no response or an

inadequate response is received, a Second Notice will be sent.

Any comments which you may have must be forwarded to RAD in

writing by 11:00 a.m. on Wednesday, October 
1, 1986.

If comments are not received in writing by the above date

and time, the RFAI notice will be sent.

If you have any questions, please contact Oscelyn A.

Anderson at 376-2490. Thank you.

,ction'enced
deral
e due

with1036
or the
kiding,
report

ivalent

,udit or

please

12,1-9530 •

COMMENTS:

#as- -Division

Attachment

TO:
.IION:
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FEDERAL ELECTION COMMISSION
WASHINCTON, D( 20463

September 29, 1986

MEMORANDUM

CHARLES STEELE
GENERAL COUNSEL

ATTENTION:

FROM:

SUBJECT:

JONATHAN LEVIN

OSCELYN A. ANDERSON
COMPLIANCE CLERK
COMPLIANCE BRANCH, REPORTS ANALYSIS DIVISION

MUR 2051

Please review the attached Request for Additional
Information which is to be sent to the Calinger for Congress
Committee for the July Quarterly Report. If no response or an
inadequate response is received, a Second Notice will be sent.

Any comments which you may have must be forwarded to RAD in
writing by 11:00 a.m. on Wednesday, October 1, 1986.

If comments are not received in writing by the above date
and time, the RFAI notice will be sent.

If you have any questions, please contact Oscelyn A.
Anderson at 376-2490. Thank you.

COMMENTS:

Attachment

TO:
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FEDERAL ELECTION COMMISSION
WASHINGTON, D C 20463 RQ-7

John W. Herdzina, Treasurer
Calinger for Congress Committee
1407 South 13th Street
Omaha, NE 68108

Identification Number: C00175281

Reference: July Quarterly Report (4/24/86-6/30/86)

Dear Mr. Herdzina:

It has come to the attention of the Federal Election
Commission that you may have failed to file the above referenced
Report of Receipts and Disbursements as required by the Federal
Election Campaign Act. You were previously notified of the due
date for this report.

It is important that you file this report immediately with
the Clerk of the House, Office of Records and Registration, 1036
Longworth House Office Building, Washington, DC 20515, or the
Secretary of the Senate, 232 Hart Senate Office Building,
Washington, DC 20510, as appropriate. A copy of the report
should also be filed with the Secretary of State or equivalent

__ state officer of your state.

The failure to file this report may result in an audit or
legal enforcement action.

If you have any questions regarding this matter, please
Scontact Libby Cooperman on our toll-free number (800) 424-9530.

Our local number is (202) 376-2480.

Sincerely,

7/John D. Gibson
/7 ssistant Staff Director

R eports Analysis Division



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of ))
Calinger for Congress Committee )
John W. Herdzina, as treasurer )

) MUR 2051
John J. Hughes )

)
David Newell )

CERTIF ICATION

0

I, Marjorie W. Emmons, recording secretary for the

Federal Election Commission executive session of September 23,

1986, do hereby certify that the Commission took the following

actions in MUR 2051:

1. Failed in a vote of 3-2 to pass a motion to
reject recommendation number 1 in the General
Counsel's report dated September 12, 1986,
and instead take no further action against
John J. Hughes.

NCommissioners Aikens, Elliott, and Josefiak
voted affirmatively for the motion;
Commissioners Harris and McGarry dissented.

2. Failed in a vote of 2-3 to pass a motion to
find probable cause to believe that John J.
Hughes violated 2 U.S.C. § 441a(a) (1) (A).

Commissioners Harris and McGarry voted
affirmatively for the motion; Commissioners
Aikens, Elliott, and Josefiak dissented.

(continued)



Federal Election Commission Page 2
Certification for MUR 2051
September 23, 1986

3. Decided by a vote of 5-0 to close the file as
it pertains to John J. Hughes, and direct the
Office of General Counsel to send an appropriate
letter.

Commissioners Aikens, Elliott, Harris, Josefiak,
and McGarry voted affirmatively for the decision.
Commissioner McDonald was not present at the
time of the vote.

4. Decided by a vote of 5-0 to find probable cause
to believe that the Calinger for Congress
Committee violated 2 U.S.C. § 441a(f).

Commissioners Aikens, Elliott, Harris, Josefiak,
and McGarry voted affirmatively for the decision.
Commissioner McDonald was not present.

5. Decided by a vote of 5-0 to find no probable
cause to believe that David Newell violated
2 U.S.C. § 441a(a) (1) (A).

T_ Commissioners Aikens, Elliott, Harris, Josefiak,
and McGarry voted affirmatively for the decision.
Commissioner McDonald was not present.

6. Decided by a vote of 5-0 to approve the concili-
ation agreement for Calinger for Congress
Committee as recommended in the General Counsel's
report dated September 12, 1986.

Commissioners Aikens, Elliott, Harris, Josefiak,
and McGarry voted affirmatively for the decision.
Commissioner McDonald was not present.

7. Decided by a vote of 5-0 to direct the Office of
General Counsel to send appropriate letters pursuant
to the above actions.

Commissioners Aikens, Elliott, Harris, Josefiak,
and McGarry voted affirmatively; Commissioner
McDonald was not present.

Attest:

Date rjorie W. Emmons
Secrtary of the Commission



FEDERAL ELECTION COMMISSION
WASHINGTON, DC. 20463 September 25, 1986

David Newell
4027 Bauman Avenue
Omaha, NE 68112

RE: MUR 2051
David Newell

Dear Mr. Newell:

This is to advise you that, after an investigation was
conducted, the Commission concluded on September 23 , 1986,
that there is no probable cause to believe that you violated the
Act. Accordingly the file in this matter, numbered MUR 2051, has
been closed as it pertains to you. This matter will become part
of the public record within 30 days, after it has been closed
with respect to all other respondents involved. Should you wish
to submit any factual or legal materials to appear on the public
record, please do so within 10 days. The Commission reminds you,
however, that the confidentiality provisions of 2 U.S.C.

e55 437g(a) (4) (B) and 437g(a) (12) (A) remain in effect until the
entire matter has been closed. The Commission will notify you
when the entire file has been closed.

If you have any questions, contact Jonathan Levin at (202)
376-5690.

Si ce r y. /

Charles N. Steele
General Counsel



FEDERAL ELECTION COMMISSION
WASHINGTON. D C 20463

David Newell
4027 Bauman Avenue
Omaha, NE 68112

RE: MUR 2051
David Newell

Dear Mr. Newell:

This is to advise you that, after an investigation was
conducted, the Commission concluded on , 1986,
that there is no probable cause to believe that you violated the
Act. Accordingly the file in this matter, numbered MUR 2051, has
been closed as it pertains to you. This matter will become part
of the public record within 30 days, after it has been closed
with respect to all other respondents involved. Should you wish
to submit any factual or legal materials to appear on the public
record, please do so within 10 days. The Commission reminds you,
however, that the confidentiality provisions of 2 U.S.C.

C., SS 437q(a)(4) (B) and 437g(a) (12) (A) remain in effect until the
entire matter has been closed. The Commission will notify you
when the entire file has been closed.

If you have any questions, contact Jonathan Levin at (202)
N , 376-5690. 3 ..>

cSincerely,

Charles N. Steele
General Counsel
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FEDERAL ELECTION COMMISSION
WASHINCTON. D C 20463

September 25, 1986

SPECIAL DELIVERY

P. Joseph Warin, Esquire
Kutak, Rock & Campbell
1101 Connecticut Avenue, LN.
Washington, D.C. 20036

Re: MUR 2051
John J. Hughes

I.'.

Dear Mr. Warin:
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On Seb r 23, 1986, the Commission also considered theissue of der there is probable cause to believe that yourclient, j r Hughes, violated 2 U.S.C. S 441a(a)(1)(A). TheCommission *ed to reach a decision on that issue by fouraffirmative votes, and the Commission then determined to closethe file with respect to Mr. Rughes.

The file in this matter will be made part of the publicrecord within 30 days after this matter is closed with respect toall other respondents involved. Should Mr. Hughes wish to submitany materials to appear on the public record, please have him do
so within 10 days of your receipt of this letter. The
confidentiality provisions of 2 U.S.C. 55 4379(a)(4) (8) and437g(a) (12)(A) remain in effect until the entire matter isclosed. The Commission will notify you when the entire file has
been closed.

If you have any questions, please contact Jonathan Levin,
the attorney assigned to this matter, at (202) 376-5690.

Sin

C el
IT General Counsel

r'"
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FEDERAL ELECTION COMMISSION
WASHINGTON. D C 20463

SPECIAL DLIVERy
RETUMCR 11 RRc2IP?

F. Joseph Warin, Esquire
Kutak, Rock & Campbell
1101 Connecticut Avenue, N.W.

N Washington, D.C. 20036

Re: MUR 2051
John J. Rughes

Dear Mr. Warin:
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On September 23, 1986, the Commission also considered theissue of wbet*ber there is probable cause to believe that yourclient, JohnJ. Hughes, violated 2 U.S.C. 5 441a(a)(1)(A). TheCommission failed to reach a decision on that issue by fouraffirmative votes, and the Commission then determined to closethe file with respect to Mr. Hughes.

The file in this matter will be made part of the publicrecord within 30 days after this matter is closed with respect toall other respondents involved. Should Mr. Hughes wish to submitany materials to appear on the public record, please have him doso within 10 days of your receipt of this letter. Theconfidentiality provisions of 2 U.S.C. $$ 437q(a)(4)(B) and437g(a) (12)(A) remain in effect until the entire matter isclosed. The Commission will notify you when the entire file hasbeen closed.

If you have any questions, please contact Jonathan Levin,WIT* the attorney assiqned to this matter, at (202) 376-5690.

Sincerely,

Charles N. Steele --
General Counsel

-
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In the Matter

Calinqer for
Committee

John W. Herdzina,
as treasurer

John J. Hughes

David Newell

GENERAL COUNSEL'S REPORT

I. BACKGROUND

This matter involves excessive contributions in the form of

direct contributions and loan quarantees by John J. Hughes, David

Newell, and Larry Myers to the Calinger for Congress Committee

("the Committee") in connection with the Democratic Party primary

election for the House seat in the Second District of Nebraska.

The Committee's 1984 July Quarterly Report disclosed the receipt

of a $1,000 contribution from Mr. Hughes and a $10,000 loan from

the candidate and Mr. Huches. The report also disclosed the

receipt of a $5 contribution from David Newell, bringing Mr.

Newell's yearly non-loan contribution total to $80, and a $5,000

loan from the candidate and Mr. Newell. In addition, the report

disclosed a $100 contribution from Larry and Marianna Myers,

brinqinq their yearly non-loan contribution total to $125, and a

$2,000 loan from the candidate and Mr. Myers.

Communications between the Reports Analysis Division (RAD)

and the Committee revealed that these loans were bank loans and

that the non-candidate individuals were considered by the

.
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treasurer to be "accommodating makers" or "accommodating parties"

to the loans. The treasurer stated to RAD that, upon being

informed by the treasurer that the Commission considered

"guarantees" to be "the same as contributions," the bank "rewrote

the Notes and the guarantees of Hughes, Newell and Myers were

destroyed." According to a letter from the bank to the

candidate, dated December 21, 1984, and enclosed by the

treasurer, the loans were now "unsecured and unguaranteed."

Although none of the reports or documents submitted

disclosed when the bank removed the three individuals as loan

guarantors, the Committee's 1984 October Quarterly Report (which

was not received until January, 1985) disclosed that, between

July 17 and September 21, 1984, the Committee had repaid the full

amount of the principal of the S5,000 and $2,000 loans with

interest. The October report revealed that, as of September 30,

1984, $814 of the $10,000 loan had been repaid, and the bank's

_letter of December 21 indicated that $2,000 of this loan had been

Nrepaid.

On June 26, 1985, the Commission found reason to believe

that the Committee and John W. Herdzina, as treasurer, violated

2 U.S.C. S 441a(f), and that John J. Hughes, David Newell, and

Larry Myers each violated 2 U.S.C. § 441a(a) (1) (A). The

Commission also voted to take no further action with respect to

Mr. Myers. On that date, the Commission also approved subpoenas

for documents to the Committee, Mr. Hughes, and Mr. Newell.

I E - M
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All three respondents replied to the reason to believe

notifications and the subpoenas. The replies of the Committee

and counsel for Mr. Hughes did not contradict the fact that loan

guarantees were made. The essence of the Committee's argument

was that, since the guarantees were "destroyed" as of December

21, 1984, "the loan was repaid as far as the guarantors were

concerned" and "falt that point in time the guarantee no longer

counts against the guarantor's contribution limit." Counsel for

Mr. Hughes made a similar argument, stating that the loan "had

N. been effectively 'repaid'" and, therefore, no contribution

resulted. Counsel also argued (apparently in anticipation of

pre-probable cause conciliation) that, in three previous matters

involving signatures on bank loan documents, the Commission

decided to take no further action, proceeded against the

Committee only and not the signatory, or approved a conciliation

agreement with a relatively low civil penalty. Both the

Committee and Mr. Hughes also submitted documents pertaining to

N the loans, including repayment checks made out jointly to the

candidate and one of the three guarantors. In addition, there

was a "Summary of Loan Accounts" listing the loans in

chronological order and listing the names with respect to each

loan as "Walt Calinqer & Dave Newell," "Walt Calinqer & Larry

Myers," and "Walt Calinger & John Hughes." For a more detailed

account of the responses of the Committee and Mr. Hughes, this

Office refers the Commission to the General Counsel's Briefs,

dated June 4, 1986.
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Mr. stated that he signed a note because of the
campaign's nt need of funds. He stated that he "never
intended to personally guarantee that note and as an employee of
the Campaign (sic), rhel intended only to see that the debt was
repayed by the Campaign (sic) from expected incomes." In
subsequent correspondence, he stated that he signed as a campaign
manager and enclosed a copy of the note showing his signature as
"David Newell, Campaign Manager," along with the signature of
"Walt Calinger, Candidate." Both signatories listed the campaign

headquarters as their address. The note also stated that the
instrument was being covered by "Personal Guarantees."

On September 19, 1985, the Commission approved entry into
pre-probable cause conciliation with each of the respondents.

4.

On June 4, 1986, this Office sent briefs to Mr. Newell and
counsel for Mr. Hughes and the Committee. (In late November, the
candidate designated Mr. Hughes' counsel as counsel for the
Committee.) The briefs contain this Office's responses to the

respondents' arguments.

On July 2, 1985, counsel for Mr. Hughes and the Committee
responded to this Office's briefs. Counsel argues again that,
because Mr. Hughes is no longer a guarantor of the loan and is no
longer liable, no contribution has resulted.
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Counsel also argues that "the Committee's prompt action to

rectify the alleged technical violation should inure to

respondent's benefit." He urges the Commission "to follow the

approach taken by other actions where they were arguably

inadvertent technical violations which were followed up by

immediate efforts to rectify the error once it was discovered."

Counsel refers to a number of MURs in which the Commission made

reason to believe findings but took no further action and closed

the files.

0In MUR 1534, it had been discovered that the Oil, Chemical

qV7 and Atomic Workers International Union Political and Legislative

League Fund ("the Fund") had inadvertently commingled union

treasury funds with voluntary funds in amounts totalling over

$21,000. While the matter was being pursued in RAD (counsel

mistakenly states "[diuring the MUR proceeding"), the Fund

U notified the Commission that no further commingling had occurred

since the "initial infraction" and that remedial steps were

N already being implemented.

In MUR 1493, Thompson's People, a principal campaign

committee, accepted excessive contributions from the separate

seqregated funds of the national and local chapters of the United

Food and Commercial Workers (UFCW-ABC and Local 1262-ABC). The

Commission found reason to believe that UFCW-ABC and Local 1262-

ABC violated 2 U.S.C. S 441a(a) (2) (A) and that Thompson's People

violated 2 U.S.C. S 441a(f). Because the money had
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been refunded, Thompson's People had terminated and the

U.F.C.W. had changed its procedures to avoid making

excessive contributions, the Commission took no further

action.

In MUR 1517, the Cliff Dickman for Congress Committee

accepted loans totalling $24,500 initially endorsed by three

individuals. Subsequently, the candidate became the sole

endorser of the loans. The Commission found reason to believe

that the committee and the initial endorsers had violated the

Act, but took no further action and closed the file.

In MUR 895, the Beloit Corporation allegedly mailed a

communication to employees not eligible to receive such a

communication under 2 U.S.C. § 441b(b)(2)(A). Respondents argued

that the receipt by some ineligible employees was due to a lack

of communication between those planning the mailing and those

actually implementing it. Upon discovering that the

communication had been sent to ineligible employees, Beloit

N- promptly initiated an investigation into the matter, considered

c what, if any, corrective action could appropriately be taken

concerning the violation, and took steps to insure that such

violations would not occur in the future.

Counsel also argues that discretion should be exercised, as

it was with respect to Larry Myers, and the Commission should

refrain from pursuing Mr. Huqhes further. Counsel states that

"rtlhere is no suggestion in the pleadings and, indeed, the

record is otherwise, that Myers was any less involved than rMr.

Huqhesl.
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It is evident that neither person was active in securing or

negotiating these loans." He proceeds to state that Mr. Hughes

"is not an active political leader but rather is a businessman in

his local midwestern community."

Counsel maintains that "fairness dictates that no further

action be taken." Counsel states that Mr. Hughes is a securities

dealer who is obligated to comply with federal and state

securities laws and would have to disclose a signed conciliation

agreement or civil penalty on filinqs with state and federal

securities commissions. According to counsel, this would

jeopardize Mr. Hughes' ability to offer securities in several

states and may render him unable to "avail himself of certain

exemptions to the securities laws which substantially reduce the

expenses and time of a securities offer." Counsel asserts that

such a situation would cause Mr. Hughes "significant financial

losses."

Counsel also enclosed an affidavit from the candidate,

Walter Calinqer. Mr. Calinqer states that after the campaign

manager, Mr. Newell, contacted The Community Bank, the bank

indicated to Mr. Calinger that it was willing to lend the money

to the candidate "without any preconditions or reauirements."

Mr. Calinqer states that, "on Fhisl own initiative, [hel asked

other citizens of the Second Congressional District to act as

quarantors." He states that the $5,000 loan and the $2,000 loan

have been repaid completely and that he has repaid half of the

$10,000 loan. He maintains that neither Mr. Hughes nor Mr.
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Myers was involved in negotiations of these loans nor in any

subsequent events pertaining to the loans. Mr. Calinqer asserts

that he was not aware of the illegality of these arrangements.

Mr. Calinger also states that, upon being informed that RAD had

inquired as to the guarantees, he requested that the Bank rewrite

the notes with the candidate being solely responsible for the

loans. With respect to the repayment checks made out jointly to

the candidate and an endorser, Mr. Calinger states that the

checks were created by the campaign treasurer and that neither

Mr. Myers nor Mr. Hughes "had any involvement in these checks and

they did not negotiate the amounts or terms of these payments."

On July 14, this Office received a reply brief from

Mr. Newell. According to his response, he was employed as

campaign manager of the Calinger campaign. After meeting with

the campaign fundraising committee, he decided to arrange for a

$5,000 loan for the campaiqn. Mr. Newell states:

Since I had made the arrangements for
the loan I met Mr. Calinger at the

N Community Bank to sign whatever papers
were needed and take the check and
deposit it. At the bank I was asked to
sign my name to the document which is
enclosed. I had no difficulty signing
the document where my name was typed
because my title as campaign manager was
typed in, and the campaign headquarters
address was typed in where it said
debtor's address. I assumed I was
signing in my official capacity as
campaign manager. I did not realize
what the word personal guarantee meant
until Mr. Levine (sic) explained his
interpretation to me over the phone
during the Summer of 1985.
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Mr. Newell enclosed a letter from the president of The

Community Bank confirming this impression. The bank president

states:

I have concluded that the April 27, 1984
note was made on behalf of the Walt
Calinger for Congress Committee and that
your signature was requested based on
your capacity as the Campaign Manager.
The personal guarantees referenced in
the note were for guarantees which were
discussed with Calinger but not received
prior to the repayment of the loan on
July 27, 1984.

Mr. Newell also discusses the possible reason for the

1 Committee listing him as a guarantor on the reports. He states

that "the only explanation I have received as to how the

reporting error could have been made has been presented by Mr.

Calinger whose instructions to rthe treasureri was (sic) "If in

doubt, report it." Mr. Newell speculates that the treasurer may

have had some doubt or "was using the other loan agreements as an

wr example."

In order to address the existence of repayment checks made

out jointly to the candidate and Mr. Newell, Mr. Newell sent an

addendum to his brief stating his lack of knowledge about such

checks. He maintains that he cannot understand why such checks

were made out nor "can fhel confirm that it was even done."

II. LEGAL ANALYSIS

Counsel for Mr. Hughes and the Committee refers to a number

of past matters in presenting his argument that the Commission

should take no further action. The fact that the Commission

decided to take no further action in these matters, however, is
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not determinative of whether violations of 2 U.S.C. S 441a were

committed or whether the Commission should pursue this matter by

proposing a conciliation agreement in this case. In fact, three

out of the four matters cited in which the Commission took no

further action involve very different fact patterns than this

matter.

In the present matter, the rewriting of the notes did not

occur until after RAD notified the Committee, citing apparently

excessive contributions. In MUR 1534, the commingling violation

being investigated was disclosed by the Committee without first

having been discovered by the Commission. in MUR 895, respondent

Beloit Corporation took corrective and preventive action prior to

the filing of a complaint.

The excessive amount in this matter totalled $5,062.50,

i.e., $5,000 in excessive contributions from Mr. Hughes and

'I $62.50 from Mr. Myers. In MUR 1493, the excessive contributions

involved totalled only $500 in excess of the applicable $5,000

N limit of 2 U.S.C. S 441a (a) (2) (A) .

Counsel states that this Office should exercise discretion

and refrain from proceeding against Mr. Hughes just as it

refrained from pursuing an investigation as to Mr. Myers.

Mr. Myers, however, exceeded the limit of 2 U.S.C.

S 441a(a) (1) (A) by only $62.50 while Mr. Hughes exceeded the

limit by the significantly greater total of $5,000.

Counsel also states that this Office should not proceed

against Mr. Hughes because a signed conciliation agreement or
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civil penalty may create difficulties for the respondent as a

securities dealer. According to counsel, this Office should

refrain from proceeding against a respondent because the penalty

will have to be disclosed elsewhere and may cause difficulties in

areas not under the control of the Commission. Because of the

nature and deterrent purpose of conciliation agreement; however,

this situation is often attendant to such settlements.

The statements presented in Mr. Calinger's affidavit do not

deny that the endorsements took place. They merely contend that

the guarantees were not made with intent to violate the Act and

that Mr. Hughes and Mr. Myers were not deeply involved in the

loan transactions.

Mr. Newell's response indicates that he siqned the note for
the $5,000 loan as an agent of the Committee, rather than as a

C" co-maker. The General Counsel's Brief, in making the argument

that Mr. Newell was a guarantor of the loan, stated that in

considering the type of signature used by Mr. Newell, parol

, evidence, i.e., outside or extrinsic evidence, could be used to
"prove signature by the agent in his representative capacity,"

according to the official comment to UCC 3-403. The extrinsic

evidence available at that time indicated that Mr. Newell was

considered by the Committee to have been a guarantor. The

explanations and additional evidence presented by Mr. Newell in

reply to the General Counsel's Brief indicate, however, that Mr.

Newell was signing as the campaign manager of the Committee, not

as a guarantor. Mr. Newell has provided an explanation as to
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why Committee reports and documents characterized him as a co-
maker or guarantor. In addition, Mr. Newell has stated that he
did not even know of checks sent by the Committee indicating
repayment to "Walter Calinger and David Newell."

Section 441a(a) (1) (A) of Title 2 prohibits contributions
from a person to any candidate and his authorized political
committees with respect to any election for federal office which,
in the aggregate, exceed $1,000. Section 441a(f) prohibits
knowing acceptance of any contribution made in violation of

section 441a. Section 431(8)(A)(i) of Title 2 states that the
term "contribution" includes a loan. Section 431(8) (B) (vii) (I)
provides that a loan from a bank is considered "a loan by each

%r endorser or guarantor in that proportion of the unpaid balance
%,0 that each endorser or guarantor bears to the total number of

endorsers or guarantors." Based on the foregoing analysis, this
Office recommends that the Commission find probable cause to
believe that John J. Hughes violated 2 U.S.C. S 441a(a) (1) (A) and
that Calinger for Congress and John W. Herdzina, as treasurer,
violated 2 U.S.C. S 441a(f). This Office also recommends that
the Commission find no probable cause to believe that David
Newell violated 2 U.S.C. S44la(a) (1) (A).
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IV° RBL 3 oTwN

1. Find probable cause to believe that John J. Hughesviolated 2 U.S.C. $ 441a(a) (1) (A).
2. Find probable cause to believe that the Calinger forCongress Committee violated 2 U.S.C. 5 441a(f).

3. Find no probable cause to believe that David Newellviolated 2 U.S.C. S44la(a) (1) (A).
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4. Approve the attached conciliation agreements.

5. Approve the attached letters.

Date
General Counsel

Attachments
1. Brief from counsel for John Hughes and the Committee
2. Brief of David Newell
3. Proposed letter to counsel for Mr. Hughes and the Committee

with proposed conciliation agreements
4. Proposed letter to David Newell

to-

V



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
)

John Hughes ) MUR 2051

RESPONDENT'S REPLY BRIEF

INTRODUCTION

Approximately ten months after Respondent filed its

initial brief before the Federal Election Commission

("Commission") and after repeated inquiries by Respondent

T regarding the status of the matter, the General Counsel filed
its brief in this matter on June 3, 1986. For several

C compelling reasons, the Commission should find that there is

no probable cause that John J. Hughes violated 2 U.S.C. §

C 441(a)(1)(A).

Initially, this matter should be closed without any

finding because the General Counsel has not pursued this

matter in a timely fashion. The General Counsel has

meandered around this matter for more than sixteen months.

The disclosure which forms the basis of the purported

violation occurred in November 1984. The Commission entered

a "reason to believe" finding on July 17, 1985. On August



13, 1985, Respondent filed his brief. Nothing has happened

between August 1985 and June 1986. A respondent should not

be subject to sanctions and left accused without resolution

at the whims of the General Counsel.1/

Respondent repeatedly made inquiries to the General

Counsel, see exhibits 1 and 2, but the General Counsel failed

to provide any response either in writing or orally. This

leisurely approach to an enforcement practice should not be

accepted by the Commission. For this reason alone, the

Commission should close this matter without findings. This

%r approach, despite the repeated urging of Respondent's

counsel, has been prejudicial to the Respondent because he

has been accused but the matter remained dormant. In

.T addition, the Commission should not find probable cause
0- because the Respondent's co-signature is not a violation of

the statutory provisions. Moreover, the exercise of

discretion by the General Counsel in selecting to pursue

N Respondent and failing to pursue a probable cause finding

r! against an identically situated individual is abusive.

Finally, the facts and circumstances surrounding this matter

compel a finding of no probable cause against Respondent

1/ It is ironic that Respondent is given strict time limits
within which to respond and the General Counsel, either
on its own accord or by the Commission's approval, did
not respond for ten (10) months.

-2- ~f7k~



because a probable cause finding in this technical matter in

which no harm has been incurred would be unfair, unjust and

not within the spirit of the Federal Election laws.

I. STATEMENT OF CASE

Both the General Counsel and Respondent have previously

outlined the statement of the case;2/ however, some aspects

of the record should be amplified. Throughout the General

Counsel's brief there is reference to the notes being

destroyed. In fact, the Bank very simply rewrote the loans

to the Calinger for Congress Committee and accordingly there

cannot be anything sinister about the remaking of the notes.

The use of the word "destroyed" suggests covert and illegal

acts which is simply not the circumstances here. See

Affidavit of Walter Calinger at 7, attached hereto as

Exhibit 4. In addition, while the statement of facts in the

General Counsel's brief does not differ in material respect

from that of Respondent's, two significant matters must be

pointed out:

1. The Committee for the candidate has repaid one-half

of the $10,000 loan and there has been no default

on that loan; See Affidavit of Walter Calinger at

11 5 and 8;

2/ Respondent's earlier Brief is incorporated here by
reference and attached as Exhibit 3 to this brief.

3 - ,3
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2. The General Counsel goes to great pains to suggest

that even as an "accommodating maker," Respondent

is still liable, as a technical legal matter. This

argument overlooks the critical facts of this

loan. In the circumstances of this case, 4

Respondent cannot be liable because the loan

documents do not exist as it was originally created

and Respondent does not currently have any

guarantor relationship with the Bank. Therefore,

Respondent cannot be liable. Accordingly, there

cannot be a statutory violation.

II. FAIRNESS DICTATES THAT NO

FURTHER ACTION BE TAKEN

Respondent incorporates by reference his earlier brief

C% on these matters. In addition, to the issues raised in that

brief, the Respondent urges the Commission not to make a

probable cause finding in this matter because the imposition

of penalties would result in extreme hardship to Respondent.

The Respondent is a businessman active in making

securities offerings throughout the United States. As a

result of being a principal in several corporations and

partnerships which make securities offerings, the Respondent

is required to comply with both federal and state securities

laws. If the Commission were to impose a civil fine or a

conciliation agreement upon Respondent, Respondent might well

-4- p%.'



have to disclose this information on its filings with state

and federal securities commissions, thereby jeopardizing his

status in several states and possibly excluding him from

participating in the offering of securities in several

states. Moreover, he will likely be unable to avail himself

of certain exemptions to the securities laws which

substantially reduce the expenses and time of a securities

offer. Obviously, any such response to action by the FEC

would cause significant financial losses by Respondent.

Consequently, imposition by the Commission of fines or

of a conciliation agreement could have significant effects on

Respondent and may impact on the manner in which he pursues

his livelihood. Such a result far exceeds those warranted by

the arguable violation in this matter. Accordingly, we urge

the Commission to close this matter without any findings.

III. THE EXERCISE OF DISCRETION MANDATES

THAT RESPONDENT BE TREATED FAIRLY

NThe General Counsel has already exercised its discretion

and apparently decided not to pursue Mr. Lawrence Myers, a

guarantor in the amount of $2,000 to this very campaign. The

only distinguishing circumstance between Myers and the

Respondent is the amount of the contribution. ($2,000 v.

$10,000). There is no suggestion inn the pleadings and,

indeed, the record is otherwise (See Affidavit of Walter

Calinger at 9.) that Myers was any less involved than

-r5 6 F
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Respondent. It is evident that neither person was active in

securing or negotiating these loans. While the General

Counsel was unwilling to discuss its decision not to pursue

the Myers matter, it is evident that such an exercise of

discretion was fully warranted. We ask for similar

consideration regarding this matter in light of the identical

same situation. Respondent is not an active political leader

but rather is a businessman in his local midwestern

community. He has not stood for elective office, he has not

held any position in any of the local or national parties,

and he is not perceived to be a political insider. We ask

the Commission to properly exercise its discretion and make

no findings in this matter.

IV. THE COMMITTEE'S PROMPT ACTION TO
RECTIFY THE ALLEGED TECHNICAL VIOLATION SHOULD

INURE TO RESPONDENT'S BENEFIT
We urge the Commission to follow the approach taken by

other actions where they were arguably inadvertent technical

violations which were followed up by immediate efforts to

rectify the error once it was discovered.

In several MURs involving inadvertent violations and

immediate good-faith attempts to rectify the errors, the

Commission took no further action against the respondents

beyond a "reason to believe" finding, and closed the files.

-6-r o 7



In MUR 1534, the Commission discovered through the RFAI

filings that the Oil, Chemical and Atomic Workers

Internatinal Union Political and Legislative League Fund

("Fund") had inadvertently comingled union treasury funds

with voluntary funds in amounts approaching $22,000 in

contravention of 2 U.S.C. § 441b. During the MUR proceeding,

the Fund notified the Commission that since the discovery of

the initial infraction, no further comingling had occurred.

In addition, the Fund further noted that a new "voluntary"

account was opened into which contributions had been

deposited, and that the previous voluntary account which

contained the comingled amounts had been closed out, the

funds having been transferred to an involuntary account.

Finally, the Fund informed the Commission that administrative

and accounting procedures were being changed and revised in

order to alleviate the current problems and guard against

problems in the future.

NWith respect to the above, the General Counsel's

Recommendation commented that:

In this case, -the subject funds have now beensegregated and voluntary compliance has been
achieved. We believe that since the [Fund] hascorrected its accounting problems and such
violations are not likely to occur in the future,the Commission should find reason to believe and
close the file.

The Commission followed the General Counsel's recommendation

by a 6-0 vote.

-7/- /r- /



In MUR 1493, Thompson's People, the principal campaign

committee of former Congressman Frank Thompson, Jr., accepted

excessive contributions from the separate segregated funds of

the national and local chapters of United Food and Commercial

Workers ("U.F.C.W."). The Commission's General Counsel,

having recommended a "reason to believe" finding, stated:

[Hiowever, because the money has been refunded,
Thompson's People terminated over a year ago, and
the U.F.C.W. has changed its procedures to avoid
making excessive contributions, it is recommended
that no further action be taken.

The Commission, following the General. Counsel's

recommendation, found reason to believe and closed the file

by a vote of 5-1. The reasonableness of the Commission's

decision is apparent. We urge the Commission to adopt a-

similarly reasonable conclusion in this matter where the

Respondent was unwittingly inculpated.

The Commission has taken other action that has

implications for its decision in this matter. In NUR 1517,

the Cliff Dickman for Congress Committee, relying on
erroneous legal advice, accepted loans totalling $20,500,

endorsed by three individuals, which resulted in their making

excessive contributions. The loans, similar to the loans in

the instant matter, were later refinanced. The Commission

found reason to believe that the committee had violated the

Act, but took no further action and closed the file. The

p fl78
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Commission followed the General Counsel's recommendation by a

vote of 5-1. It is apparent that no action was taken against

the three individuals in this matter. Similarly, no action

should be taken against Respondent for this inadvertent

violation in which the Committee and the candidate, after

becoming aware of the violation, rectified the matter with

the Bank. See Affidavit of Walter Calinger at 7.

In MUR 895, it was alleged that a mailing by the Beloit

Corporation had been sent to ineligible employees, thereby

violating 2 U.S.C. §441b. Upon investigation, the facts

revealed that Beloit had violated the provision. However,

the proof submitted showed that the cause of the incorrect

-~ mailing was due to a lack of communication during the period

between those planning the mailing and those actually

implementing it. Upon discovering that the communication had

been sent to ineligible employees, Beloit: A) promptly

initiated an investigation into the matter; B) considered

what, if any, corrective action could appropriately be taken

cc concerning the violation; and C) took steps to insure that

such violations would not occur in the future. Although the

Commission made a final determination that Beloit had

violated the statute, it took no further action and closed

the file after considering the circumstances of the case

outlined above. This outcome would be a sensible approach

regarding Respondent, in which no harm or injury incurred to

anyone.

-9- 
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The instant case involves similar considerations of a

good-faith attempt to comply with the Act and prompt efforts

to correct inadvertent violations upon the discovery of the

purported violation. See Affidavit of Walter Calinger at II 6

("at no time did I understand or realize that these
arrangements (Respondent's guarantee] arguably may have
violated any Federal Election Commission ("FEC"1) regulations

or campaign laws." The Committee and the candidate contacted

the Bank, rewrote the loans excluding any guarantee. This
was all accomplished without even the knowledge of the

Respondent. Finally, unlike some recent matters before the
Commission in which the mere size of the loans suggest that

repayment will be extremely unlikely,

this loan is being regularly repaid by

the candidate. Very simply, there has been no default.

V. CONCLUSION

As the affidavit of the candidate clearly elucidates,
cc the Respondent was completely uninvolved in the processing,

negotiations and securing of the loan and accompanying

guarantee. The Bank did riot require the guarantee and

readily acceded to the candidate's request to have a

unsecured, nonguaranteed loan. We urge the Commission to
exercise its good judgment and not make a probable cause
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finding against the Respondent for this unfortunate

circumstance in which he was not the protagonist. We submit

that substantial compliance has already been achieved in this

case, and respectfully request that the Commission take no

further action in this matter and close the file.

Dated: July 2, 1986 Respectfully submitted,

KUTAK ROCK & CAMPBELL

F. Joso h--i

CERTIFICATE OF FILING

The undersigned hereby certifies that, pursuant to 11
C.F.R. § 111.16(c) (1985), ten (10) copies of this
Respondent's Reply Brief have been filed with the General
Counsel, Federal Election Commission, 1325 "K" Street, N.W.,
Washington, D.C. 20463, on this 2nd day of July, 1986.

F. JfeI arin

-11-

/ - ,P- // -P 7,?



0
KUTAK ROCK & CAMPBECLL

A PAnTMNIMgI1p

INCLUOINO €OP@ OSIONAL COMP@.RATIONG

1101 CONNECTICUT AVCNUE. N. W.

WASHINGTON. 0. C. 20036

(20)a a0-2a400

January 14, 1986

Jonathan Levin, Esquire
Office of General Counsel
Federal Election Committee
Seventh Floor
1325 "K" Street, N.W.
Washington, D.C. 20463

Re: MUR #2051

Dear Jonathan:

In late December we spoke about an opportunity to meet
and negotiate a resolution of this matter. We are eager to
undertake those negotiations to reach a fair and equitable
resolution with the Committee.

Please advise me when it would be convenient to meet
with you.

Sincerely,

F. J seph Warin

j jb

r- .?
EXHIBIT 1

A?LA"NYA

OMAIA



KUTAK ROCK & CAMPBELL
A PAARTWgSNkIP

INCLUDING PlOVILr8lONAlt CO@P@ ATIONS

1loI CONNCCTICUT AVENUE, N. W. ATLANTA

WASHINGTON. 0. C. 20036 0 NV t
004ANA

c02) Sas 2400

February 11, 1986

Jonathan Levin, Esquire
Office of General Counsel
Federal Election Committee
Seventh Floor
1325 "K" Street, N.W.
Washington, D.C. 20463

Re: MUR #2051

Dear Mr. Levin:

I am confident that your schedule has been as hectic asmine over the last several weeks. You will recall that I last
wrote and asked for an opportunity to review your brief and to
engage in discussions to resolve this dispu:e. I have not
learned of any new developments from your cffice so I presume
that everything is fine.

Please call me if there are any new developments.

7"r

Sincerely,

F. J eph Warin

j jb
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of JOHN J. HUGHES MUR No. 2051

I

REPLY OF RESPONDENT

INTRODUCTION

On June 26, 1985, the Federal Election Commission

determined that there was reason to believe that John Hughes

had violated j 441a(a)(1)(A) of the Federal Election Campaign

Act of 1971 ("1971") Act which limits campaign contributions

to any candidate to a $1,000 maximum per donor. On July 18,

1985, Mr. Hughes was notified of the Commission's

determination. As provided for by § 437g(3) of the 1971 Act,

Mr Hughes respectfully submits this Reply in support of his

contention that as a matter of law and equity this

investigation should be dismissed without any findings of

probable cause. This Reply also replies to the General

Counsel's Factual and Legal Analysis.

EXHIBIT 3
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I. STATEMENT OF FACTS

This dispute arises in connection with the campaign of
Walter M. Calinger. In May, 1984, Mr. Calinger ran for a

seat in the United States House of Representatives from the

Second Congressional District of Nebraska, a district which

encompasses principally the greater metropolitan Omaha area.

Mr. Calinger was defeated in his bid for the Democratic

nomination by Thomas Cavanaugh who was himself later defeated

in the general election by Republican Harold Daub.

Late in the primary, Mr. Calinger contacted respondent

r John Hughes, an Omaha businessman, to elicit his financial

support. Although Mr. Hughes had never run for political

office, directed a political campaign or otherwise taken a

controlling role in the political process, his position in

the business community had made him particularly attractive

Sas a potential contributor. On May 2,1984, Mr. Calinger's

efforts of persuasion were successful and he received from

Mr. Hughes a contribution of $1,000. This was the only

choate, intentional contribution Mr. Hughes made to the

Calinger campaign. This May 2, 1984 contribution did not,

therefore, constitute nor does the Commission now allege that

it constitutes a violation of the federal election laws.

I /0. P



A few days later as the campaign drew to a close, the
Calinger*Committee determined that it needed additional
broadcast and print media exposure. To finance this eleventh
hour expense, the candidate made arrangements to take out
several personal loans from The Community Bank, located in

Omaha, Nebraska. He telephoned Mr. Hughes, explained this

emergency need, and requested that Mr. Hughes co-sign a loan
of $10,000 from the bank. During this conversation, Mr.

Calinger emphasized that several other contributors had'

likewise been asked to co-sign the loan. Consequently-and

completely unaware that he was being asked by a respected

city councilman, now-candidate for the Congress of the United

TStates, to violate the federal election laws,, Mr. Hughes

agreed to co-sign.!/ Soon thereafter, on May 10, 1985, Mr.

Hughes received the loan document which he signed and

returned. It contained no request for credit references, no

Nrequest for a salary declaration, and no request for a
cc declaration of personal net worth. It did not inquire

whether Mr. Hughes had any property to set as collateral and

it did not request that he declare any. It did not request

personal or character references. In its appearance, in its

treatment by The Community Bank and in its matter-of-fact

/ It is evident from the record that Mr. Callinger did not
have knowledge of a violation or an intent to violate
the law.
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description by the candidate, the loan document which Mr.

Hughes signed appeared to him as a mere cosmetic formality,

certainly nothing to which his capable and perceptive

business savvy would alert him as potentially dangerous.

The Calinger for Congress Committee Treasurer, John
Herdzina, dutifully reported in the Committee's July

Quarterly Report the circumstances and financial value of

this loan and three others for which Mr. Calinger had
arranged co-signators. Subsequently, on October 16, 1984,
the Reports Analysts Division notified the Treasurer that a

problem had been discovered in the Committee's Schedule C
filing which had clearly and overtly listed the loans. The

rCommission observed that the Calinger Committee's Schedule C
appeared to exceed the lawful contribution ceiling by naming
only two endorsers of the $10,000 loan. The Commission

explained that the $1,000 per donor limit of 2 U.S.C.

441a(a)(1)(A) extended to the guaranteeing or endorsing of
e loans. The letter advised that if this $1,000 limit was

exceeded by any of the Calinger contributors, the Committee

should re und to the donors the amount accepted in excess of

$1,000. The treasurer heeded the Commission's advice and

informed The Community Bank of the Commission's

characterization of the loans as impermissible

contributions. After apparently reaching an agreement with

/72 1. /7 or 7
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the treasurer to eliminate Mr. Hughes' name, the bank
promptly retired the guarantee of Mr. Hughes and confirmed

that the loan was "now in the name of Walter M. Calinger

alone and [is) unsecured and not guaranteed." Exhibit A,

Letter of December 21, 1984 from The Community Bank to Walter

Calinger. See Exhibit B, Redrafted Loan Document. This new

circumstance was communicated to the Commission and an

amended July Quarterly report was filed naming Mr. Calinger

as the sole endorser of the $10,000 loan. It was only at

this point, seven months after the campaign loss, that the
Committee informed Mr. Hughes that "some problem" had

developed with the co-signing and that therefore the loan had

been redrawn retiring Mr. Hughes' endorsement.

Several months passed before the respondent heard

anything about this matter. The next communication Mr. Hughes

had concerning the loan was the Commission's July 18, 1985

N, notice announcing that it had determined that there was
C reason to believe that he had violated the federal elections

laws.

/_f.o-F 7Y



II. ARGUMENT

A. JOHN HUGHES' CO-SIGNATURE CAN NOT CONSTITUTE A VIOLATION

OF 2 U.S.C. I 441a(a)(1)(A) BECAUSE THERE HAS BEEN NO

LOAN DEFAULT AND HE NOW HAS NO LIABILITY ON THE NOTE

The Federal Election Campaign Act of 1971 defines the
term contribution as "any gift, subscription, loan, advance,

or deposit of money or anything of value made by any person

for the purpose of influencing any election for Federal

office." 2 U.S.C. 441a(a)(1)(A) (1985).

Pursuant to this definition, Mr. Hughes has, to date,
qT donated $1,000 to the Calinger for Congress Committee, a

legally-acceptable contribution under the election laws. He

has not given the Committee any further monies. He has

provided the Committee with no illegal subscription, given no

Npersonal loan, money advance or deposit, or donated anything
. else of value.

Nevertheless, the Commission has chosen to characterize

Mr. Hughes' co-signature on the $10,000 loan as a personal

contribution to the Calinger Committee of half that amount,

$5,000, an amount exceeding the $1,000 per donor ceiling of
§ 441a(a)(a)(A). The Commission's characterization unjustly

prejudices Mr. Hughes' sterling reputation in Omaha and

/ _j9f. /9 ef7$
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blemishes his integrity within his professional community.

It is definitionally improper and unwarranted in light of the

circumstances and the facts.

The Commission's characterization of Mr. Hughes'

involvement with the loan cannot be reconciled with either

the statutory or regulatory provisions governing the

definition of contribution. The General Counsel asserts a

violation of the $1,000 ceiling by citing to 2 U.S.C.

j 43 1(8)(B)(vii)(I) which provides that a bank loan "shall be

considered a loan by each endorser or guarantor, in that

proportion of the unpaid balance that each endorser or

guarantor bears to the total number of endorsers or

guarantors." Exhibit C, General Counsel's Factual and Legal
Analysis, MUR No. 2051, p. 2 (July 18, 1985). Thus, the

General Counsel concludes that Mr. Hughes served as the sole

C co-maker of the $10,000 loan, had therefore contributed half

rN that amount to the Calinger campaign, and consequently had
c11 exceeded the $1,000 per donor ceiling. Id. at p. 3.

The statute on which the Commission relies, however,

calculates an endorser's contribution not by the amount of

the loan, but rather by the amount of "the unpaid balance."

2 U.S.C. § 431(8)(B)(vii)(I) (1985). The significance of

this statutory distinction must not be lost on the

Commission. Unlike the characterization offered by the

7-'9c P
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General Counsel which determined Mr. Hughes' contribution as

a proportion of the amount of the loan, the proper

characterization of Mr. Hughes' contribution as calculated

under the statutory provision is determined as a proportion

of the amount of the loan's unpaid balance. The federal

elections regulations fully support this interpretation.

Title II of the Code of Federal Regulations provides that a

loan is only a contribution "to the extent that it remains

unpaid." 11 C.F.R. 5 100.7(a)(1)(i)(B) (1985) (emphasis

added). If, conversely, the loan is repaid, it "is no longer

a contribution." Id. Furthermore, "[a]ny reduction in the

unpaid balance of the loan shall reduce proportionately the
Tamount endorsed or guaranteed by each endorser or

guarantor...." 11 C.F.R. § 100.7(a)(1)(i)(C) (1985).

Under such a calculation scheme, Mr. Hughes'

"contribution" through his involvement with this $10,000 loan

Nwould decrease as his liability decreases. Thus, assuming
eT but not conceding that Mr. Hughes' co-signature constituted

an actual guarantee of the $10,000 loan, his personal

liability would be $10,000 on default of the loan. As the

loan is repaid, Mr. Hughes' personal liability decreases and,

in direct proportion to this liability, his imputed

contribution decreases as well. According to the federal

regulation, if the loan is completely repaid, thus removing

jq-7
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all personal liability to the guarantor, the Commission would

find that there was no longer any attributable contribution

amount from the Hughes' loan.

This reasoning is indistinguishable from the facts of

this present loan. When Mr. Hughes' co-signature was removed

from the $10,000 loan, his personal liability was entirely

and thoroughly extinguished as well. For the purposes of Mr.

Hughes' position, when The Community Bank retired the

original loan document and redrafted it without his name, the

loan for which he was liable had been effectively "repaid".

There is, thus, no contribution within the meaning of 2

U.S.C. § 431(8)(B) and no violation of the federal election

:r laws under 2 U.S.C. § 441a(a)(1)(A).

"0. A second definitional consideration also mitigates

against a finding of violation. As defined in the statute,

"contribution" involves the donation of "anything of value"

to a political candidate. 2 U.S.C. 437(8)(A)(i) (1985).

C. Such a definition is both cogent and comprehensible. Under

the federal election laws, things given candidates which have

no value will not be accountable to either the donor or the

recipient as a contribution.

The Hughes co-signature is precisely such a valueless

addition. The evidence demonstrates that none of the parties

accorded any value whatsoever to the co-signature. Certainly

Kl ,p. pp 7
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the bank can not be said to have valued the co-signature for

a surety purpose. It requested no confirming information

that Mr. Hughes was adequately capitalized to insure the

loan. No debt references, salary statements or banking

balances were ever demanded. The bank merely sent Mr. Hughes
the document and filed it when it was returned. Upon being

notified by the Calinger Committee of a potential FEC
problem, the bank showed little concern or hesitation in

retiring the original note and drafting it anew without the

second guarantee it had had before. In sum, The Community

Bank treated the Hughes co-signature for what it was: a

meaningless addition to an otherwise completely secure debt.

Neither of the co-signers held the document in any
esteem. Mr. Calinger explained it over the telephone to Mr.

Hughes as though the co-signing was an incidental formality

and, considering the treatment of the document by the bank,

, Mr. Hughes could have no reason to doubt this

07 characterization. Given this perception of the loan by all

involved parties and the almost matter-of-fact removal of the

Hughes name from the document by the bank, the Commission has
every reason to find that the co-signature did not satisfy

the "anything of value" requisite of § 431(8)(A)(i).

/ -- ;7,
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B. JOHN HUGHES IS A LAW-ABIDING, WELL-MEANING CITIZEN OF

OMAHA. IF ANY PROVISION OF THE FEDERAL ELECTION LAWS

HAS BEEN INFRINGED, JOHN HUGHES IS PROPERLY

CHARACTERIZED AS NOTHING MORE THAN AN UNWITTING VICTIM

John Hughes is neither a politician nor a political

activist. He is a respected and accomplished midwestern

businessman. His interest in the political spectrum is

probably identical to that of his Omaha friends and

C. neighbors. His political profile is low, perhaps only

," existent at all because his financial successes have made him

a prime target for prospective candidates.

To John Hughes, The Calinger campaign was no different.

Mr. Hughes played no prominent role in the campaign. He

neither brainstormed with the candidate on any regular basis,

Snor engineered campaign strategy. Aside from his

N, contribution, Mr. Hughes' involvement with the Calinger for

1 Congress effort was modest and obscure.

In late April and early May of 1984, Mr. Hughes was

approached by the candidate who came seeking a contribution,

which he received. Originally impressed by Mr. Calinger and

his work on the city council, Mr. Hughes was sympathetic to

the candidate's urgent plea for last-minute help during the

final week of the Calinger campaign. Mr. Hughes had no

/_-p ?, P 7



reason to question the candidate's motives. The campaign was

a lively and intriguing one. Mr. Calinger's opponent, Thomas

Cavanaugh, was the younger brother of John Cavanaugh, the
congressional district's popular representative from 1977 to

1981. Thomas was unable, however, to capitalize on his older

brother's popularity because family disputes had kept John

from endorsing his brother early in the campaign. Mr.
Calinger, on the other hand, was twelve years older than

Cavanaugh and far and away the more experienced politician,
campaigning from his post on the Omaha city council. The

candidate's anxious appeal to Mr. Hughes at this point in a

very hopeful campaign appeared completely harmless. Seen in

4I the broader picture, the candidate's request was for an

apparently meaningless co-signature on a note signed by a

respected and widely-known local public figure issued from a
bank which seemed completely uninterested in establishing or

confirming the co-signer's credit worthiness.

SMr. Hughes' unwitting involvement with the loan is

underscored by the circumstances surrounding the retirement

of the endorsement. When the Calinger Committee Treasurer

learned of the Commission's characterization of Mr. Hughes'

co-signature, he corrected the concern and purged the

guarantee--all without Mr. Hughes' knowledge or consent.

When he was informed that there may have been a problem with

-12-



the guarantee, that the loan had been redrafted without his

signature, and that his endorsement and liability had been

removed, Mr. Hughes could do little more than sigh. The
routine retirement of the co-signature reinforced its

meaninglessness.

Mr. Hughes had no intent to violate the federal election

laws. He was unaware that the loan he had signed had any
significance whatsoever. Financially, he was undisputably

correct. He has never been the subject of a Commission

review or investigation and, had he even been informed of the

Commission's concerns, he would undoubtedly had done what the
Calinger Committee treasurer did for him: correct the

T problem. In fact, but for the good faith reporting of Mr.

-" Hughes' co-signature by the Treasurer, the Commission might
not have even discovered the loan at all. This investigation

seems to leave one with the impression that even when one

complies with the election regulations scrupulously, the

oC. Commission will not.refrain from requesting punishment. He

has done nothing to conceal the facts from the Commission.

He has not nor does the General Counsel contend that he has,

deceived the Commission or misled it in any way. To the

contrary, he has cooperated with the Commission to the best

of his abilities and stands ready to continue to do so.

If this investigation is a search for a culpable actor, the

, f 7b'
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Commission would do well to shift its attention to the

campaign committee and away from Mr. Hughes who was an

unwitting participant. Mr. Hughes was acting appropriately on

the information provided him. His assistance was being

solicited by a public figure in one of the midwest's largest

cities. He was not informed by those charged to know that

the co-signing of a note under the circumstances described

above would constitute an unlawful contribution in violation

of federal law. He was inaccurately told that a variety of

Cr other guarantors would join him on the note, that his was not

to be the only endorsement. He was kept completely unaware of

the developing controversy with the Commission and he was not

'~consulted prior to the destruction of his guarantee.

Considering the candidate's prestige in the community and the

candidate's staff's expertise in the elections arena, Mr.

Hughes understandably felt confident in relying on the

N statements he received.

cr It would appear that the culpable party here is the

knowing party. Information was clearly either intentionally

or negligently misrepresented to Mr. Hughes by those

individuals privy to the full story. He was persuaded into

this dilemma by those legally forbidden to solicit more than

$1,000 from each contributor. Parenthetically, the reports

and-records are replete with information that neither the



Committee nor the candidate knew that the co-signature

arguably constituted an election violation. Those who

convinced Mr Hughes to co-sign this loan were responsible to

know the technical provisions and subprovisions of statutes

and regulations that take nearly a full line of a printed

page to cite. It would be tragically unfair and improper for

the Commission's search for the blameworthy to end here at

the door of the unwitting and the misinformed. We urge the
Commission, therefore, to abandon this investigation.

C. FINDING JOHN HUGHES IN VIOLATION OF THE ELECTION LAWS

CAN NOT BE RECONCILED WITH THE COMMISSION'S HISTORICAL

TREATMENT OF SIMILAR CIRCUMSTANCES

The Commission has apparently only thrice before

confronted possible violations of 2 U.S.C. 441a(a)(1)(A) as

N defined by 2 U.S.C. § 431(8)(B)(vii)(I) or 11 C.F.R. §
M 100.7(a)(1)(i)(C). See In re Citizens Comm. for Ernest F.

Hollings, MUR No. 1768 (1985); In re Passaic County

Democratic Comm., MUR No. 1047 (1982); In re Friends of Roger

Jepsen, MUR No. 1042 (1980). The Commission's treatment of

the respondents in these investigations and the ensuing

resolution of these matters support Mr. Hughes' petition that

this current investigation be closed and his name be cleared.
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In the earliest matter, Jepsen, the Commission

investigated the receipt by the Friends of Roger Jepsen of a

$35,000 loan signed by the senatorial candidate Jepsen and

co-signed by his wife. The General Counsel recommended, and

the Commission subsequently agreed, that Mrs. Jepsen's

co-signature violated the prohibition of § 441a(a)(1)(A)

against the making of excessive contributions. Exhibit D,

General Counsel's Report, In re Friends of Roger Jepsen, MUR
t 1042, p. 2 (1980). During the ensuing investigation, the

C Commission learned that Mrs. Jepsen's signature on the loan

was "simply a formality requested by the bank". Id. at 4.

The General Counsel thus subsequently revised its

.,- recommendation to urge that no further action be taken,

7 concluding that "[elven if Mrs. Jepsen's signature

' technically made her a party to the note, her participation

in the transaction was minimal." Id. at 6 (emphasis added).

The circumstances in Jepsen mirror those surrounding the

Hughes loan. Mr. Hughes' signature can not be seriously

viewed as anything more than "simply a formally requested by

the bank." The facts clearly demonstrate that the bank did

not take the co-signature seriously or give it any greater

weight than a "formality" status. Moreover, even if the

Commission determines that the co-signing technically made

Mr. Hughes a party to the note, his participation in the
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transaction was decidedly minimal. In fact, the
circumstances of this loan even further buttress the Jepsen
logic. In JeDsen, the offending signature was not removed.
In this case, as soon as the parties discovered that the
signature concerned the Commission, they had the bank retire
it. In this manner, the parties evidenced a measure of good
will and cooperation which only underscores the unwitting and
unintentional nature of the technical violation.

In the Passaic County matter, the Commission fined the
County Democratic Committee $1,SOO for violating 2 U.S.C. §
441a(f) by accepting excessive campaign contributions.

Exhibit E, Conciliation Agreement, In re Passaic County
T Democratic Comm., MUR 1047, p.8 (1982). The Commission

determined that Mr. Robert Angele had contributed a $12,000
loan, which was endorsed by Mrs. Angele, to the Democratic
Committee. Exhibit F, General Counsel's Report, In re Passaic

N County Democratic Comm., MUR 1047, p.9 (1982). The General
cc Counsel concluded that "this loan constitutes a $6,000.00

contribution from each of the Angeles" and, more conclusively

that each of the contributions "exceeds lawful contribution

limitations." Id. at 10.

On the facts, the Angeles are far more culpable than
John Hughes. They were not pressured into making their loan
by a telephoning candidate. In fact, they made the loan to
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an impersonal political committee. Their loan was not
co-signed by the candidate himself as was the case with the

Hughes loan. They were not told that others would be

co-signing the loan nor did the bank treat their loan in the

casual manner that The Community Bank did here. Presumably,

the Angeles had to answer at least a few financial inquiries

into their credit worthiness. Mr. Hughes, conversely, had to

answer none. In both form and substance, the Angeles did

more intentionally and deliberately to violate the election

(r laws than Mr. Hughes could ever be imputed to have done. Yet

it appears from an investigation of the FEC records that

neither the Commission nor the General Counsel ever
Tinvestigated theAngeles or made any other attempt to hold'

them accountable for their election law violation. It would

be inapposite for this Commission to excuse the acts of those

C7 more blameworthy than John Hughes and then prosecute Mr.

NHughes for dramatically less intentional actions. Such a
0 turnabout can not be comprehensibly reconciled with the

integrity of the Federal Election Commission or the dictates

of simple fairness.

Finally, in the Hollings matter, the treasurer of the

candidate's senatorial election committee was found in

violation of § 441a(a)(l) for endorsing a loan which

constituted an excessive contribution to the same candidate's

- 8-



presidential election committee. Exhibit G, Conciliation

Agreement, In re Citizens Comm. for Ernest F. Hollings, NUR

1768v p.2 (1985). Although the Commission properly and

fairly fined the violators for this offense, the facts of

Hollings are readily distinguishable. First, there was a

strikingly significant danger of election abuse in this loan

guarantee arrangement. The guarantor of the loan was the
candidate's own senatorial election committee and the assets

used for collateral were the donations of those who had

01 supported Mr. Hollings for Senator. Clearly this is a

certain abuse of the senate committee's duty to use the

contributions it received for the purposes for which they
IT were intended. It takes no great leap of fa';th to imagine

that some of the contributors to Mr. Hollings' senatorial

Tr campaign would not have had any desire to support his race

-. for the presidency. One would presume that contributors

Ndonate money to a campaign to get an officeholder who will
cc champion their causes--at home. The distance which

necessarily develops between a president and his previous

local constituency certainly would defeat this goal. The loan

also smacks of abuse because not only was the candidate which

each committee supported the same, but the treasurer of each

was as well.



Second, the involved party, the committee treasurer, was

an individual who had greater access to and far more

familiarity with the provisions of the various election

statutes and regulations. When a committee treasurer, charged

to know each of these rules intimately, violates the election

laws there is undeniable culpability.

Third, the treasurer's endorsement was done

intentionally and with deliberation. Unlike Mr. Hughes,, the

Hollings violation can not be characterized as unwitting.

e41 Fourth, the size of the contribution attributed to the

(%9 Hollings loan dwarfs the Hughes loan. Section

lOO.7 (a)(1)(i)(c) of Title 11 of the Code of Federal

Regulations provides that the "loan shall be considered a

loan [and thus a contribution] by each endorser or guarantor

in the same proportion to the unpaid balance that each

.. endorser or guarantor bears to the total number of endorsers

r-.. or guarantors." The loan in Hollings was for $35,000 and
W only the Citizens Committee for Ernest F. Hollings endorsed

it. Thus, the size of the contribution is $35,000 divided by

the number of endorsers (1) for a total "contribution" of

$35,000. Mr. Hughes,. by contrast, was a co-signer of a

$10,000 which calculates to a "contribution" of $5,000.

Thus, the culpability of Mr. Hughes is one-seventh that of

the Citizens Committee in the Hollings case.
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From every perspective, the Commission's prior treatment

of 2 U.S.C. I 441a(a)(1)(A) as defined by 2 U.S.C. j
431(8)(B)(vii)(I) and 11 C.F.R. § 100.7(a)(1)(i)(C) supports
this petition for a cessation of this inquiry. The unwitting
and unintentional consequences of Mr. Hughes' actions do not

need disciplining. He intended no wrong, his one misstep has
been entirely rectified, and the Commission can rest assured

that this error will never be repeated again.

01 D. IF ANY VIOLATION OF THE ELECTION LAWS HAS OCCURRED, IT

HAS NOW BEEN CORRECTED. THIS PENDING INVESTIGATION INTO

JOHN HUGHES' INVOLVEMENT, THEREFORE, IS UNNECESSARY AND

LEGALLY MOOT

As has been previously established, the Commission has

r" voiced no concern regarding Mr. Hughes' initial $1,000

N contribution to the Calinger for Congress Committee. There

C are no irregularities concerning this donation and the $1,000

amount is entirely lawful pursuant to 2 U.S.C.

S 441a(a)(a)(A).

The Commission's sole concern regards Mr. Hughes'

co-signature. If the Commission determine, contrary to the

terms of the elections statutes and regulations and contrary

to the dictates of fairness and equity, that the co-signature
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constituted a violation of I 441a(a)(1)(A), the error now has

been remedied. Upon discovering the technical concern of the

Commission, the Calinger Committee promptly corrected the

problem. Mr. Hughes' guarantee has been completely retired

and his liability on the banknote has been unequivocally

removed. He now stands as he has always stood regarding the

Calinger campaign: he is the civic-minded contributor of

$1,000 to the political race of a local Omaha public

official. There is nothing more. Having rectified this

potential violation, the Calinger Committee made further

review of Mr. Hughes' involvement unnecessary and legally

moot.

.

CONCLUSION

For the reasons expressed above, it is respectfully

requested that the members of the Federal Election Commission

vote to dismiss this investigation by finding that there is

no probable cause to believe that Mr. John J. Hughes has

committed any violation of the Federal Election Campaign Act

of 1971 or of any provision of Title 2 of the United States

Code or of Title 11 of the Code of Federal Regulations.

/ e5fC 7Y2
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Dated: August 13, 1985

KUTAK ROCK & CAMPBELL
Attorneys for Respondent
1101 Connecticut Avenue, N.W.
Washington, D.C. 20036
(202) 828-2400

F. Jo 3ri, jsuie

0f ;7g

-23-

Respectfully submitted,



CERTIFICATE OF FILING

The undersigned hereby certifies that, pursuant to 11C.F.R. I 111.16(c) (1985), ten (10) copies of this Reply ofRespondent have been filed with the Commission Secretary andthree (3) copies have been filed with the General Counsel,Federal Election Commission 1325 K Stre tN.W., Washington,D.C. 20463, on this 4  . day o Se N1985.day of 1985.
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THE COMMUNIrY BANK
December 21, 1984

Mr. Walter M. Calinger
1450 South 11 Street
C.mha, NE 68108

RE: Commercial Loan - Walt Calinger for Congress

Dear Mr. Calinger:

The three loans totaling $17,000 guaranteed by John Hughes,David Newell, and Larry Myers now stand in the following position:

1. The guarantees of John Hughes, David Newell, and
Larry Myers have been destroyed and are no longer
valid.

2. All the loans are now in the name of Walter M. Calingeronly and are unsecured and not guaranteed.
The $5,000 loan and the $2,000 loan have been paid in full and

C7 $2,000 has been paid on the principal on the $10,000 loan.

N . Very truly,

Leon E. Evans, Jr.
PRESIDENT

spw
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In the Matter of JOHN J. HUGHES MUR No. 2051
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Redrafted Loan Document
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Notemo.. RU.r..o1R3 - A

Crediltor
Dwes Ni U"e

drm

01FEDERAL TRUTH IN LENDING DISCLOSURE

COMMUNITY L. 4K OF NEBRASKA
Walt Calinger for Coriares
1407 S. 1 th St. Qyhn No A~3 R

Dat;

The following disclosur we being made as rlquirod by the Truth-in-Lending Act and the Truth-in-Lending Simplification and Reform Act:

ANNUAL The cost of my FINANCE The dollar amount Amount The ariton Of credit Total of Tho amount I willcredit as a yea- the credit will co Fn c Ovedd to me or on Pve paid after I have
PERCENTAGE IV rate. CHARGE e.Financed my eov f Payments

RATE 2 over ' ieg 48as scheduleod.I rime . % I S- s in nn0-00 s - c~lla

YOu have the right at this time to receive an itemization of the Amount Financ d. I went an i tm on j do not went an Itm•ization
Your PAYMENT SCHEOULE will be:.

Number of Paym"et Anmi oun of Pyments VWhen Paymentils AreDu
-Demand

INTEREST RATE
A. 3 This loan has a fixed Interist raM.8. Z Ths ioan has a Interest rate. The enmual pelona rats may incresis during the term Of this transection If the prime intes rte of the Cred tor

Inause. The intere rMe will not increase above %. The maximuim interee raft increase at one time will be %.
The re will not increase more then once C eey yer; 3 . Any Incmos wi ta" the form of C higher Payments amounts;

3 more payments O the same amount; C3 a lg •ount due at maturity. For exanple, If the , itsam re Increased by % inCas year 3 0 ya regular payments will Increase to S 3 Oyou wiN hem to make
ditional paymts; C your fke payment vl Increase by $

INSURANCE
. dlt Ufe andW Credit Disablity insurance ae not required to obtain credit. and will not be Plowied uniesa you sign aid MM to pay the additionl cost. The
meigiMum Credit Life Insurance vlable on this len wten made Is S0 addiltonaj Credit Ufe Inrtance becomee ailble through the reduction of other indebtedness, will be prvded at en additional cost of S_rSWW Si0.0Of coverage. authoization for premium ollecion ia covere by a mmum - 1... *h - -

Type Premnum

__d y InsurnceCredit Lifean 
" '

,Usablity disabil itynllfan/ce
___________disbility insurance

U' I may obtain pro Ty insurance from you went who Is eto J:5tc 4AhA* ins from creditor you will pay S,SECUJRITY INTEREST TPM '_M'IOIII
This loan is covered by a security a poem n t datedl 01. ."n th olo inEro et

S. C] This the If po-en-4

TCHARGE- If payment is not made in full within t n (10) days after its scheduled date, Creditor may charge Dsbtovws) a late charge of C five percent (5%) of
itdiinquet nstallmen or 9.O. whichever Is lees;; Mntarat on each installment not excfeng the higheg possble contract rate permitted by law. The current

,Is % e v wgional prime
EPAYMENT: If you pay off early. you

0 may 2 will not have to pay a penalty, which will be computed as follows:

C my C will nt be entitled to a refund of Part Of the finance Charge, Computed uang the Actunmi Method:
AOOITIONAL CARGES Official fesnd s Sand_____

Oth SC THIS OBLIGATION IS PAYABLE ON DEMAND.See your contract documents for ay additional Information about nos"peyment. default, any reSquirld repayment In full before the scheduled date, and prepayr'e.rtrefunds ad Penalties.

CONSUMER SINGLE PAYMENT OR DEMAND NOTE
The unKrgned promise(s) to pay to the o~der of COUMNITY BANK OF NEBRASKA,
Ten Thousand and 00/10 ------------------

on Demand , credito's office and also to pay C a minimum loan ft of S ln tton the unpaid
balance of this note from the date of this note until debtor has paid off the note In full, at the annual rate of 2 P - fice ¢ma, eon the basis of the actual number of days elapsed and a 36 day yew. The creditor hes a right of set off or lien on any deposit in the financial institution wmicm 1sthe property of a debtor or co.dabtor.
The mae,. principi. sureties. endorsers and guerantors of this note severally waive presetment for tPayment. demand, protest and notice Of Protest and non-cayrretthereof, and all defenses on the ground of any extenson of the time of payment that may be given by the holder or holders to them or either of them.
Debtor will pay a loan foe 0 when this note is due; 0 ; and also when creditor demands Payment.NOTICE TO DEBTOR: Do not sign this agreement before you read It or if It contains blank spaces. You we entitled to a copy of the contract you sign. Kep s a;ree-ment to protect your legal rights. By signing below, ' o aaucowledge receipt of a copy of this note on the date hereof. / KPurpose ofLow. Cambaizn Expedt , cl/-c'

~Deb*g~s Signature.
Debtors Address

- ~ 15 4... -7-,-

i

Wn

0a 91 fot, ress

..."M -I

Walt Callnger for 
Con=tess

'A M6r



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of JOHN J. HUGHES MUR No. 2051

I

EXHIBIT C

General Counsel's Factual and Legal Analysis,
In re John J. Hughes,
MUR No. 2051 (1985)
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GENERAL COUNSEL $ FACTUAL AND LEGAL ANALysj S

3WR NO. _ 201
RZSPONDEMT John Ruche s

SUII4ARY OF ALLEGATIONs
This matter was referred to the Office of the General

Counsel by the Reports Analysis Division (RAD) and involves an
i"eation that John Hughes made contributions exceeding the
I m1aitation of 2 U.S.C. S 441a(a) (1) (A) to the Calinger for
ongress Comittee ('the Committee).

FACTUAL 3A8IS AND LEGAL ANALYSIS
Schedule A of the 1984 July Quarterly Report of the

omaittee disclosed the receipt of a $1,000 contribution from
ohn Hughes on May 2# 1984. Schedule C of the report disclosed a
010,000 loan from the candidate and Mr. Hughes on May 10, 1984,
us on demand at 14.75% interest.

- i After two Requests for Additional Information were sent to
he Committee, one on October 15 and one on November 8, the
ommittee replied, on November 16, 1984, that it would 'tend to
the matter of the contribution) immediately." On January 3,

985, the Committee submitted an amended Schedule C disclosingthe source of the loan as the Community Bank with the candidate
as the sole endorser or guarantor. The interest rate for the
loan was listed as ten per cent.
C In a telephone conversation on January 28, 1985, and in aletter attached to an amended July Quarterly and received on
February 28, the Committee treasurer explained the app rently new

Z76'
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circumstances of the loan. The treasurer stated that Mr. Hughes
was an 0accommodating maker" or waccommodating party' to the
Vloan. He informed RAD that, upon being informed by the treasurer
that the Commiss.ion considered 'guarantees- to be 'the same as
contributions,* the bank "rewrote the Note and the guarantee of
Mr. Hughes was destroyed.' According to a letter from the bank
ito the candidate, dated December 21, 1984, and enclosed by the

c reasurer, the loan was now 'unsecured and unguaranteed -
While none of the reports or documents submitted disclosed

hen the bank removed Mr. Hughes as a loan guarantor, the
T :ommittee's 1984 October Quarterly (which was not received until

anuary, 1985) disclosed thate as of September 30, $814 of the
010,000 loan had been repaid, and the bank's letter of

c- December 21 indicated that $2,000 of this loan had been repaid.
r. Section 441a(a) (1) (A) of Title 2 prohibits contributions

ram a person to any candidate and his authorized political
pommittees with respect to any election for federal office which,
n the aggregate, exceed $1,000. Section 431(8) (A) (L) states

that the term Ocontribution' includes a loan. Section
431(8) (B) (vii) (I) provides that a loan from a bank is considered
"a loan by each endorser or guarantor in that proportion of the
unpaid balance that each endorser or guarantor bears to the total
number of endorsers or guacantors.'

In this matter, Mr. Hughes has served as a guarantor for an
amount which, when combined with his other contribution, exceeds the
$ 441a(a) (1) (A) limit. The fact that, as of December 21, the /-7 e'f
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bank removed Mr. Hughes as a guarantor does not negate the original
violation. The treasurer has posed the defense that mr. Rughes was
not really a contributor because he was an 'accommodating maker."
This Is of no significance in determininS the status of the
individuals under the Act. An accommodation party *is one who signs
an instrument in any capacity for the Purpose of lending his name toanother to it." Neb. UCC 3-415(1). He is liable Just' as anyone
else in the capacity in which he signs (e.g.* maker, endorser)p
except that he can never be liable to the party he is accommodating.
The official comment to UCC 3-413 states that "[Sjubsection (1)
recognizes that an accommodating party is always a surety (which
includes a guarantor)....

Under the Act, therefore, Mr. Hughes, as the sole co-maker with
the candidate on the $10,000 loan, has contributed half the amount
of the loan. He has, therefore, exceeded the $1,000 limit. Based
on the foregoing analysis, the Office of the General Counsel
recommends that the Commission find reason to believe that John
Hughes violated 2 U.S.c. S 441a(a)(i)(A).

i 76
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BEFORE THE FEDERAL ELECTION COMMISS IOU
April 22, 1980 8 [A- M.? P5: 02

In the Matter of )
) MUR 1042Friends of Roger Jepsen )

Dee Jepsen )

/

GENERAL COUNSEL'S REPORT

I. BACKGROUND

This matter involves the receipt by the Friends of
Roger Jepsen (the Committee) of a $35,000 loan from the
candidate, Roger Jepsen, in connection with the Republican

. Senatorial Primary in Iowa. On its 10 Day Pre-PrimaryS Report for 1978, the Committee reported the receipt of a
loan of $35,000 from the candidate on April 27, 1978. The

note for this loan was due on demand with nine per cent
annual interest. The amended version of this report also

Cr indicated that the origin of this loan was a $35,000 loan
from the Security State Trust and Savings Bank to Roger and
Dee Jepsen (the candidate's wife) on April 27, 1978. For
this loan, the principal was due on demand with interest

at nine per cent payable semi-annually.

Based on this information, the Reports Analysis Division
(RAD) decided to seek more information as to the circumstances
of the bank loan and as to the Possibility that Mrs. Jepsen's
actions with respect to the loan placed the Committee and her

q7-- 79
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in violation of the 2 U.S.C. 5 441a limits on contri-

butions to a candidate's authorized political committee.

On June 8, 1979, after receipt of a response from the
Committee Treasurer, Mr. John Henss, to a surface violation
letter, the Commission found reason to believe that the Committee

violated 2 U.S.C. S 441a(f) by accepting the loan. On June 14,

1979, Mr. Henss responded in writing that:

...it is-normal procedure for a bank in making
a loan to any individual to require the in-
dividual's spouse to sign the loan alongwith the borrower. The funds loaned by Roger
Jepsen to Friends of Roger Jepsen were assetsunder the joint dominion and common control
of Roger and Dee Jepsen.

Mr. Henss included a copy of the Committee's repayment

note to Roger Jepsen. On June 25, Mr. Henss submitted an

additional statement that "the loan was obtained on the basis
of known assets, familiar to the bank, under the joint dominion

and common control of Mr. and Mrs. Jepsen."

These responses were not considered adequate and,
on October 4, 1979, RAD referred the matter to the Office of
General Counsel (OGC). On February 5, 1980, the Commission

found reason to believe that Dee Jepsen had violated the 2 U.S.C.

5 441a(a)(1)(A) prohibition against making excessive contributions '

to a candidate's authorized political committee. The Commission

notified the respondent and Senator Jepsen of this finding and
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enclosed a list of questions as to the ownership of the assets

serving as a basis for the bank loan.

On March 19, the Office of General Counsel received.

a written response from Senator Jepsen stating that

Mrs. Jepsen's participation in the transaction was negligible,

and that the loan was to him alone based on his assets.

(See Attachment) Senator Jepsen provided copies of loan-related

documents, pursuant to the Commission's request, and used

them to support his answers.

Senator Jepsen noted that the bank's ledger card and

the note indicate the loan to be unsecured. He also stated

that all of the assets totalling $190,500.50 listed in the

loan application were acquired by him with his "own efforts

and earnings," except an item of real estate designated

"farm trust" of which his share is $40,000. He stated

that the only property owned by his wife and him jointly

was their home valued at $130,000 with a $30,000 mortgage

still payable. He concluded this summary of his assets

by stating that "those other personal assets, over which [he]

had complete control, give ample coverage to the loan and

justified the transaction by the bank in its ordinary course

of business."

Senator Jepsen went on to discuss Mrs. Jepsen's lack of

participation in the loan transaction by pointing to the

fact that the list of assets was signed by him alone with no

indication of a co-maker. He also pointed out that the bank's

ledger card indicates the absence of a co-maker or endorser
f>? 7e
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and that the loan extension agreement was signed only by him.

He stated that Mrs. Jepsen's signature on the note was

"simply a formality requested by the bank." and not an

indication that she was a co-maker or endorser. Senator

Jepsen also indicated that the bank did not issue a check

for the proceeds of the loan, but established a bank

account in his name only and, at his direction, transferred

the full amount he had borrowed to the Committee.

LEGAL ANALYSIS

2 U.S.C. S 441a(a)(1)(A) prohibits any person from
making contributions aggregating in excess of $1,000 to an

authorized committee of a candidate with respect to a

federal election. 2 U.S.C. 5 441a(f) prohibits a political

committee from knowingly accepting such contributions. The

term "contribution" includes loans. 2 U.S.C. S 431(8)(A)(i),

Tr formerly 2 U.S.C. S 431(e)(1). While there is no limit

on the amount of personal funds a candidate may contribute
N -.

to his own campaign, the term "personal funds," consistent

with the Supreme Court's decision in Buckley v. Valeo,

424 U.S. 1, 52-54 (1976), is defined by the regulations.

Assets of an immediate family member of a candidate are

considered "personal funds" of the candidate only if they

were "... assets to which at the time he ... became a

candidate the candidate had legal and rightful title,

or ... the right of benefical enjoyment, under applicable

State law, and which the candidate had legal right of

access to or control over ... " 11 C.F.R. S ll0.10(b)(1),

Advisory Opinions 76-26, 76-74. 7-f" 78
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In this matter, the $35,000 which the Committee listed

as a loan from Roger Jepsen originated as a bank loan to Senator
Jepsen. The Committee Treasurer's statements that the loan
was "obtained on the basis of known assets... under the joint
dominion and control of Mr. and Mrs. Jepsen" raised the
possibility that assets of Mrs. Jepsen's exceeding $1,000 in
value and not within the definition of "personal funds" of Senator

Jepsen were used as security for the loan, in violation of
2 U.S.C. S 4 41a(a)(1)(A). However, the loan was unsecured

- as indicated by the bank's ledger card and the note.

Senator Jepsen has indicated that the bank gave this loan
after obtaining complete information as to his assets and

liabilities. The loan application submitted to the bank
lists Senator Jepsen's net assets totalling $190,000. The only
asset in which there is any evidence of an interest on Mrs. Jepsen's

qT part is the Jepsen's home which was valued at $130,000 with a

mortgage liability of $30,000. Thus, Senator Jepsen's assets apart
from his Oife's interest in the home substantially exceeded the amount

of the loan.

Mrs. Jepsen's signature on the note raises the question as
to whether or not she was a co-maker, guarantor, or endorser

and, therefore, a contributor according to 11 C.F.R. S 100.7(a)(1)
(i), formerly 11 C.E.R. S 100.4(a)(1)(i). The capacity that she has
assumed on the note is ambiguous. The ambiguity may be interpreted to
indicate she was an endorser. 1/ However, the line on the bank l edger

1/ Iowa Code Annotated S 554.3402 states: "Unless the instrumentclearly indicates that a signature is made in some other 41 g
capacity it is an endorsement." ~ /e:,7 '
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card asking for the signature of "Co-maker, Endorser, Description

of Collateral or Security Pledged" is left blank. Furthermore,
Mrs. Jepsen's signature does not appear on any other instruments.

The loan application listing assets and liabilities has
only Senator Jepsen's signature with the second signature

left blank. The co-debtor signature line on the loan extension

agreement is left blank. The account to which the funds
were transferred was stated to be in the name of Roger Jepsen

alone. Even if Mrs. Jepsen's signature technically'made her a
party to the note, her participation in the transaction was minimal.
While it would seem that Mrs. Jepsen's signature appeared on the note
because of her co-ownership of the house, the assets of Senator

Jepsen alone were amply sufficient to cover re-payment of the loan
and the bank chose not to deal in any further way with Mrs. Jepsen.

Therefore, the General Counsel recommends that the Commission

take no further action and close the file in this matter.

III. GENERAL COUNSEL'S RECOMMENDATION

I. Take no further action.

2. Close the file.

3. Send the attached letters.

Date- Chfles N. Stee le
General Counsel

Attachments //9Z 7 >

Letter and Documents from Res ondent
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )

Passaic County Democratic ) MUR 1047
Committee )

CONCILIATION AGREEMENT

The Federal Election Commission (hereinafter the
"Commission") initiated this matter pursuant to information

ascertained in the normal course of carrying out its supervisory
responsibilities and found reason to believe that the Passaic

County Democratic Committee ("Respondent" or the mCommitteen)

-r violated 2 U.S.C. 55 433, 434, 441a(f), 441b(a) and ii C.F.R.

S 102.6 (presently S 102.5) and S 104.12 (formerly S 104.10 -/).
NOW, THEREFORE, the Commission and Respondent, having duly

entered into conciliation pursuant to 2 U.S.C. S 437g(a) (4) (A) do

Nhereby agree as follows:

I. The Commission has jurisdiction over the Respondent and

the subject matter of this proceeding.

II; Respondent has had a reasonable opportunity to
demonstrate that no action should be taken in this matter.

III. Respondent enters voluntarily into this Agreement with

the Commission.

IV. The Par'inent facts in this matter are as follows:

• / Prior to the 1979 Amendments.
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A. Respondent, Passaic County Democratic Committee

(the "Committee") is a political committee pursuant to 2 U.S.C.

S 431(4).

B. Failure to Register Timely

1. 2 U.S.C. S 433 requires committees which
receive contributions or make expenditures in connection with
federal elections exceeding $1,000.00 in a calendar year to

register with the Commission 10 days after such receipts or

" expenditures.

2. The Committee initially registered with the

Commission on July 10, 1978.

3. The Committee made expenditures for federal
and non-federal primary election expenses aggregating $8,160.00

in June, 1978 from its Election 1 (18-3584-1) and Regular (10-

1620-5) accounts.

N 4. The 1978 primary ballot included two federal
c offices as well as other non-Federal offices; accordingly, the

expenditures apportioned for federal candidates exceeded

$1,000.00.

5. The Committee should have registered ten days

after making these expenditures.

6. The Committee filed a termination report on

November 20, 1978.

7. The Committee re-registered with the
Commission on August 20, 1980. / 5 -5 '7S
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8. The Committee expended at least $13,150.00 on
May 30 and 31, 1980 for primary election expenses from its

Regular (10-1620-5) account.

9. The 1980 ballot included four federal offices
as well as other non-federal offices; accordingly the

expenditures apportioned for federal elections exceeded

$1,000.00.

10. The Committee should have re-registered ten
days after making these expenditures.

C. Failure to Report Receipts and Disbursements

1. 2 U.S.C. S 434 requires political committees
to report its total receipts and disbursements.

2. The Committee made expenditures in connection
with federal elections from two accounts in 1978, Regular (10-

1620-5) and Election 1 (18-3584-1) accounts, and from two
rN accounts in 1980, Regular (10-1620-5) and Election 2 (10-4434-5)
Saccounts.

3. The Committee reported the activity of its
Election 1 (18-3504-1) account and its Regular (10-1620-5)

account from July 1, 1978 until November 20, 1978, at which time

the Committee filed a termination report.

4. The Committee made expenditures in connection
with federal elections in June 1978 which were not reported to

the Commission.

5. The Committee made expenditures in connection
with federal elections in the 1980 primary election 7 - 6 f7
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from its Regular (10-1620-5) account in May 1980 which were not

reported to the Commission.

6. The Committee's reports disclosed payments

aggregating $694.77 for administrative costs related to federal

election activities in 1980.

7. Administrative costs attributable to 1980

federal elections were in the amount of $7,964.41.

8. The Committee should have reported and

accounted for the proper amount ($7,964.41) in its reports for

1980 federal election activities to the Commission.

D. Acceptance and Use of Contributions from

Impermissible Sources

1. 2 U.S.C. S 441b(a) makes it unlawful for
political committees to accept contributions from corporations or

labor organizations in connection with federal elections.

corporations

deposited in

expenditures

corpora tions

deposited in

expenditures

2. In 1978, the Committee received $4,745.00 from

and $100.00 from labor organhizations which were

its Regular (10-1620-5) account and from which

for federal elections were -made.

3. In 1980, the Committee received $2,020.00 from

and $1,300.00 from labor organizations which were

its Regular (10-1620-5) account and from which

for federal elections were made.

4. 11 C.F.R. 5 102.6 (presently 5 102.5) reguires

Political committees which finance activities in connection with

both federal and non-federal elections to either establish a

/~ 61-75f 7c?
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separate federal campaign committee which shall register as a

political committee or establish a single committee with a single

account to make contributions to Federal and non-Federal

candidates, but only if all contributions received are

permissible under the Federal Election Campaign Act (the "Act").

5. The Committee did not establish its accounts

pursuant to 11 C.F.R. S 102.6 (presently S 102.5), but rather

established numerous accounts from which expenditures for both

federal and non-federal election activities were made. These

accounts contained funds not permissible under the Act.

6. 11 C.F.R. S 102.6 (presently S 102.5) also
Tprohibits the transferring of monies from an account not

specifically designated for federal elections to an account used

to finance federal election activities.

7. The Committee transferred monies in 1978 and

r 1980 from its Regular (10-1620-5) account, which was not

specifically designated for federal elections and which contained

prohibited contributions, to its Election 1 (18-3584-1) and

Election 2 (10-4434-5) accounts from which expenditures for

federal elections were made. These transfers are as follows:

i_4.



FROM TO AMOUNT DATE OF TRANSFER
Regular Election 1 $19r700.00 11/01/78

Total: 419,700.00

Regular Election 2 $ 4,000.00 09/10/80

$ 8,830.00 .10/27/80

$ 2,000.00 10/30/80

$ 1,900.00 11/12/80

Total: $16,730.00

E. Failure to Disclose Cash on Hand

1. 2 U.S.C. S 434 and 11 C.F.R. S 104.12 require
,. political committees to disclose the source of its cash on hand.

2. The Committee reported a balance of $2,692.00
as its cash on hand upon registering in 1978.

3. The Committee failed to adequately disclose
the origin of this opening balance in its reports.

4. The Committee reported a balance of $1,619.51

upon its re-registration in 1980.

5. The Committee failed to adequately disclose
the source of this opening balance in its reports.

F. Inclusion of Monies from Impermissible Sources
within Cash on Hand

1. 11 C.F.R. S 104.12 (formerly S 104.10) makes
it unlawful for political committees to include within its cash

on hand any contributions from sources prohibited by 2 U.S.C.

S 441b.l-f 6
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2. The Committee's cash on hand in 1978 and 1980
contained monies from prohibited sources.

G. Acceptance of Excessive Contributions

1. 2 U.S.C. S 441a(f) makes it unlawful for
multicandidate political committees to knowingly accept
contributions from individuals exceeding an aggregate of

$5,000.00 in any calendar year. (See 2 U.S.C. $ 441a(a)).

2. 11 C.F.R. S 100.7(a)() (i) (C) states that a
Sloan is a contribution by each endorser or guarantor, and that

each endorser or guarantor shall be deemed to have contributed

that portion of the total amount of the loan for which he or she

agreed to be liable in a written agreement.

3. The Committee received a $12,000.00 loan
endorsed by Mr. Robert Angele and his wife, Lucy Angele, in its

Election 2 (10-4434-5) account on October 17, 1980.

4. -The 912,0o00.0a loan constitutes a $6,000.00
c contribution from each of the Angeles.

5. Each contribution exceeds the limitations set
forth in 2 U.S.C. 5 441a(a) by $1,000.00.

V. Respondent agrees that it violated:

1. 2 U.S.C. S 433 by failing to register timely

in 1978 and in 1980.

2. 2 U.S.C. S 434 by failing to report its total
receipts and disbursements in 1978 and 1980, including

administrative costs in 1980.
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3. 2 U.S.C. S 441b(a) by accepting contributions

from corporations and labor organizations in connection with

federal elections in 1978 and 1980.

4. 11 C.F.R. S 102.6 (presently S 102.5) by
failing to establish committees in accordance with this

provision, and by transferring funds from an account not
designated for federal election activities and which contained

prohibited funds to an account used to finance federal election

activites.

5. 11 C.F.R. S 104.12 (formerly S 104.10) by
failing to disclose the source of its cash on hand in 1978 and

1980; and by including within its cash on hand monies not

permitted by the Act.

6. 2 U.S.C. S 441a(f) by receiving contributions

in excess of limitations set forth by 2 U.S.C. S 441a(a).

VI. Respondent will pay-a civil penalty to the treasurer of
the United States in the amount of one thousand and five hundred

dollars ($1,500.00) pursuant to 2 U.S.C. S 437g(a)(5)(A).

VII. Respondent agrees that it shall not undertake any

activity which is in violation of the Federal Election Campaign

Act of 1971, as amended, 2 U.S.C. S 431, et seg.

VIII. The Commission, on request of anyone filing a

complaint under 2 U.S.C. S 437g(a) (1) concerning the matters at

issue herein or on its own motion, may review compliance with

this agreement. If the Commission believes that this agreement

or any requirement thereof has been violated, it may institute a
/- -' C/ of 79

T
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civil action for relief in the United States District Court for

the District of Columbia.

IX. The agreement shall become effective as of the date

that all parties hereto have executed same and the Commission has-

approved the entire agreement.

X. It is agreed that respondent shall have no more than

ninety (90) days from the date this agreement becomes effective

to comply with and implement the requirement contained in this
agreement and to so notify the Commission.

DATE: Charles N. Steele
General Counsel

N Kenneth A. Gross/ '

-Associate General Counsel

DATE: Z,~/S ~ ~ _ __ _ _ _ _ _ _ _
67 Passaic County Democratic

Commxittee

BY:_____________ _

ITS:
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In the Matter of )) NUR 1047
Passaic County Democratic )

Committee )

GENERAL COUNSEL' S REPORT.

I. Background

On July 14, 1981, the Commission voted to audit the Passaic
County Democratic Committee (the 'Commuittee") pursuant, to

2 U.S.C. S 437g. Prior to the audit, the Commission had found

- reason to believe that the Committee had violated certain

provisions of the Federal Election Campaign Act of 1971, as

amended (the OActO). Specifically, on February 8, 1980, the

Commission had found reason to believe that the Committee

. violated 2 U.S.C. S 433, 11 C.F.R. S 102.6(b) / and 2 U.S.C.

$5 441b(a) by transferring funds from accounts established for
non-federal elections which contained corporate monies to its

account designated for federal election activities.

Additionally, on July 14, 1981, the Commission found reason to

believe that the Committee violated 2 U.S.C. S 434, 11 C.F.R.

S 104.12 by failing to disclose the source of its dash on hand

in 1978 and 1980; 2 U.S.C. S 441a(f) by receiving a contribution

i This cite refers to the regulations in effect at the date
that the activity in question took place, namely, the regulations
prior to the January 1, 1981 revisions. This provision is
presently 11 C.F.R. S 102.5(a).

1-7. & 6



in excess of limitations set forth by 2 U.S.C. s 441a(a); and
2 U.S.C. $ 434 by failing to disclose receipts and expenditures

for administrative costs in its 1980 reports.

The Commission and the Committee had been engaged in
informal conciliation from November 13, 1980 to July 19, 1981, at
which time the Commission suspended the conciliation proceedings

until the audit results were available. The audit was completed

on January 15, 1982. / The Audit Division forwarded a report to

this office on March 4, 1982.

This report will analyze the information obtained from the
audit regarding the Committee's general financial activities.

This report will also discuss information relating to previous
reason to believe findings, and will recommend additional reason

r to believe findings.

c II. Overview: the Committee's General Financial Activities

The most notable fact evidenced by the audit is that the

Committee is primarily a state and local committee. The audit
work papers show that the Committee's financial activities

focused on non-federal party elections. In fact, the Committee

never made a direct contribution to any federal candidate. The
Committee did however pay for billboards and get-out-the-vote

2_/ The audit was initially scheduled for early November,however, due to problems of coordination with Committeepersonnel, the audit had to be rescheduled for December 7, 1981.Moreover, due to further problems of coordination with theCommittee, the audit was temporarily suspended from Decerber 14
through January 4, 1982. C_/ ?r1
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activities which indirectly supported certain federal candidates

whose names appeared on the billboards or ballots. The Committee

was therefore required to allocate to federal elections a

weighted portion of these expenditures.

The audit disclosed that the Committee had an aggregate of

eight accounts 12/ during the audit period; however, expenditures

for federal elet-tions were only made from three of

-7 these accounts. j1 Attached for the Commission's reference is a

flow chart illustrating the relationship of these accounts (see

Attachment 1).

The total amount expended for federal elections only
constituted a small percentage of the Commitee's activities. The

Caudit work papers show that from January, 1978 through December,
Tr 1981 (hereinafter referred to as the "audit period") V/ an
-C aggregate of $52,251.04 was attributable to federal election

Nr

1/The Committee had four "Election" accounts, one "Regular"
account, and three "Office" accounts. The label "Election" doesnot necessary refer to an account established for'federal
elections. This is evident from the fact that certain "Election"accounts were very active in 1979 and 1981 when no expenditures
were made for federal elections.

Y1 These three accounts were not all active simultaneously.
Also, all three accounts were with the same bank. The Committeedrew from the Election 1 account in 1978; the Election 2 accountin 1980; and the Regular account in 1978 and 1980. The numericsassigned to these accounts are by this office for reference
purposes.

V~ All figures and comments relate to the audit period unless
otherwise specified.

72
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activities, whereas the aggregate amount expended was

$385,009.68. Thus, the amount of the expenditures attributable

to federal elections comprise 13.6% §/ of the Committee's total

financial activity. Also, certain federal candidates reimbursed

the Committee for expenditures made on their behalf.

Specifically, the principal campaign committee of Congressman

Robert A. Roe, repaid the Committee $10,780.00. -Likewise, the

Carter-Mondale Re-Election Committee, Inc. repaid the Committee

$1,436.33. The balance of contributions received from federally

registered committees was $2,127.00. 2
The Committee received an aggregate of $405,010.00 in all

Teight of its accounts. Of this amount, $50,755.00 were verified

as corporate contributions; &/$4,870.00 were contributions from
labor organizations and local government groups; and $55,868.01

_ were contributions from unregistered committees. ./As noted,

C §. Additionally, this percentage results after using anallocation formula (approved by the Commission in AO 1976-72)which applies proportionately more weight to federal candidates.

7/These contributions are as follows: $1,300.00 and $700.00from the Women's Division of the Passaic County Democratic Clubon October 4, 1978 and October 23, 1979, respectively; and$127.00 from the New Jersey Democratic State Committee, FederalElection Account, on October 8, 1980.

V. The Office of General Counsel sent to the New Jersey StateCorporate Division a list of all contributing entities in theCommittee's ledger which might have been incorporated. TheMcorporate contributions" referred to in this report are thecontribuitons from those entities the Corporate Division hasdocumented as incorporated.

9/ New Jersey election law permits the receipt and use of all ofthese contributions for its elections. / 7 e-{ 7Y9
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the Committee only received $14,370.33 from federally registered
committees, of which $12,216.33 were reimbursed. Thus, the audit
work papers demonstrate that the Committee's primary concern was

non-federal elections. 1Q/

III. Previous Reason to Believe Findings

A. Use of Impermissible Funds in connection with Federal

Elections

On February 8, 1980, the Commission found reason to believe
that the Passaic County Democratic Committee violated 2 U.S.C.

S 433, 11 C.F.R. S 102.6 and 2 U.S.C. S 441b by transferring
monies from an account containing corporate contributions to an
account from which expenditures for federal elections were made.

2 U.S.C. S 441b(a) prohibits political committees fromC
Saccepting and using contributions from corporations and labor

c organizations in connection with federal elections. In order to
Nensure that political committees do not commingle these

prohibited monies with funds permitted for use in federal

elections -- especially in states which permit the use of

corporate and labor contributions for state and local elections -

10/ It should also be noted that had the Committee beenknowledgeable of federal election laws and established separatefederal and non-federal accounts in accordance with 11 C.F.R.S 102.6, the Committee lawfully could have used corporate andlabor contributions to finance those expenditures allocated tostate and local candidates in connection with its partisan andget-out-the-vote drives pursuant to AO 1978-10. These drivescomprised a good portion of the Committee's activities.
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about the origin of its $1,619.57 beginning balance, the

Committee explained that this amount was the residual of its 1979
Election account which was transferred to the 1980 Election

account. Inasmuch as the last deposit into its 1979 Election

account was a $23,000.00 transfer from its Regular Account which

contained corporate and labor monies, the 1980 cash on hand

apparently contained funds prohibited by 2 U.S.C. S 441b.

Therefore, the Office of General Counsel recommends'that the

Commission find reason to believe that the Committee violated

2 U.S.C. S 441b(a) and 11 C.F.R. S 104.12 by including monies

from corporations and labor organizations within its cash on hand

in 1978 and 1980.

C. Receipt of Excessive Contribution

On July 14, 1981, the Commission found reason to believe

that the Committee violated 2 U.S.C. S 441a(f) by receiving a

N contribution in excess of limitations set forth by 2 U.S.C.

S 441a(a). 15/ The Commission based this finding on a report
which disclosed a $12,000.00 loan from the Jefferson National

Bank on October 17, 1980, which was endorsed by Robert Angele.

Since the Committee's reports only disclosed one person as the

endorser, it appeared that the entire amount of the loan may have

been a contribution from Mr. Angele.

5/ 2 U.S.C. S 441a(a)(1) (C) prohibits individuals fromcontributing in excess of $5,000.00 per calendar year to stateparty committees. 2 U.S.C. S 441a(f) prohibits committees fromreceiving contribu-tions in excess of the limitations set forth by
2 U.S.C. S 441a(a).7
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The audit disclosed that the loan was in tact endorsed by

Mr. Robert Angele and his wife, Lucy Angele. 16J The loan was

deposited in the Committee's Election 2 account.

11 C.F.R. S 100.7(a)(1)(i)(C) states that a loan is a

contribution by each endorser or guarantor, and that each

endorser or guarantor shall be deemed to have contributed that

portion of the total amount of the loan for which he or she

agreed to be liable. 1 Accordingly, this loan constitutes a

c, $6,000.00 contribution from each of the Angeles. Each of these

contributions exceeds lawful contribution limitations by

$1,000.00. 18/ The audit therefore confirms this reason to

believe finding, however, the audit also reveals that the
Committee accepted not one, but rather two excessive

Scontributions.

S1_6/ It remains unclear to whom the loan check was made payable,
C however, bank records show that the loan and interest

($12,312.00) were repaid by a February 10, 1981 check drawn on
the Committee's Election 3 account.

17/ Moreover, (former) 11 C.F.R. 5 102.6 sets forth that all
contributions deposited into an account from which both federaland non-federal expenditures are made are subject to the
contribution limitations of the act regardless of whether suchcontributions are for use in connection with federal ornon-federal elections. Thus, the loan, regardless of whether theAngeles intended it to finance non-federal elections, is subject
to the Act's contribution limitations.

18/ The audit report notes that the Audit Division's review of
receipts records for the period audited revealed no other
contributions from either Robert or Lucy Angele.

/_p.70 o
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BEFORE THE FEDERAL ELECTION COMISSION

In the Matter of JOHN J. HUGHES MUR No. 2051

1

EXHIBIT G

Conciliation Agreement,
In re Citizens Committee for Ernest F. Hollings,

MUR No. 1768 (1985)
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BEFORE THE FEDERAL ELECTION COMI4ISSION
In the Matter of
Citizens Committee For Ernest F. ) MUR 1768Hollings by its treasurer, U

Rene Debacker

CONCILIATION AGREEMENT

This matter was initiated by the Federal Election Commission
('Commission") pursuant to information ascertained in the normal
course of carrying out its supervisory responsibilities. The
Commission found reason to believe that the Citizens Committee
for Ernest F. Hollings by its treasurer, Rene Debacker

("Respondento) violated 2 U.S.C. S 441a(a) by making an
excessive contribution and 2 U.S.C. S 434(b) for failing to
report the contribution.

NOW, THEREIORE, the Commission and Respondent, having dulyentered into conciliation pursuant to 2 U.S.C. S 437g(a) (4) (A) (i)
do hereby agree as follows:

I. The Commission has jurisdiction over the Respondent,c and the subject matter of this proceeding.

II. Respondent has had a reasonable opportunity to
demonstrate that no action should be taken in this matter.

III. Respondent enters voluntarily into this agreement with
the Commission.

IV. The pertinent facts in this matter are as follows:
1. Respondent, Citizens Committee for Ernest F.

Hollings, is the authorized political committee of Senator
Ernest F. Hollings. / -)Z' 7 9



2. Rcpondent, Rene Debacker, ia the treasurer of the
Citizens Committee for Ernest F. Hollings.

3. Respondent Citizens Committee.For Ernest F.
Hollings by its treasurer Rene Debacker guaranteed a $35,000
bank loan to Hollings For President, Inc.

4. The loan was repaid in 31 days.

5. This guarantee of a loan was an excessive
contribution (hereinafter "excessive contribution").

6. Respondent Citizens Committee for Ernest F.
Hollings by its treasurer Rene Debacker violated 2 U. S C.
.S44la(a) (1) by making that excessive contribution in the
amount of $34,000 to Hollings For President, Inc.
* 7. Although Hollings For President, Inc., by its
treasurer Rene Debacker disclosed the bank loan in a timely
manner, the Respondent Citizens Cornittee by its treasurer
Rene Debacker violated 2 U.S.C. S 434(b) by failing to
report that excessive contribution to Hollings for

President, Inc.

N V. Respondent Citizens Committee for Ernest F. Hollings
will pay a civil penalty to the Treasurer of the United States in
the amount of Two Thousand Dollars ($2,000), pursuant to 2 U.S.C.

S437g(a) (4) (A).

VI. Respondent agrees that it shall not undertake any
activity which is in violation of the Federal Election Campaign
Act of 1971, as amended, 2 U.S.C. S 431, et seq.

VII. The Commission, cn request of anyone filing a complaint
under 2 U.S.C. S 437g(a) (1) concerning the matters at issue
herein or on its own motion, may review compliance with this

/7 . 73 0f 2-9



agreement. If the Comnission believes that this agreement or any
requirement thereof has been violated, it may institute a civil
action for relief in the United States District Court for the

District of Columbia.

VIII. This agreement shall become effective as of the date
that all parties hereto have executed same and the Commission has
approved the entire agreement.

IX. Respondent shall have no more than thirty (30) days
from the date this agreement becomes effective to comply with and
implement the requirements contained in this agreement and to so

notify the Commission.

X. This Conciliation Agreement constitutes the entire
agreement between the parties on the matters raised herein, and
no other statement, promise, or agreement, either written or

*oral, made by either party or by agents of either party, that is
not contained in this written agreement shall be valid.

FOR THE COMMISSION:

Charles N. Steele
General Counsel

n, nt A.'-ross/ DateAssociate Generl Counsel

FOR THE RESPONDENT:

For l e -- izens Committee
for Ernest F. Hollings

By Rene Debacker, Treasurer

7/ 6/ t



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
)

Calinger for Congress Committee ) MUR 2051
John W. Herdzina, )

as treasurer )

CITY OF OMAHA
SS:

STATE OF NEBRASKA

AFFIDAVIT OF WALTER CALINGER

WALTER CALINGER, being duly sworn, deposes and says:

1. In the Spring of 1984, I was a candidate in the

Nebraska Democratic Party's primary for the position of

United States Representative for the Second Congressional

District.

N 2. In an effort to comply with all provisions of the

federal campaign laws, I formed the Calinger for Congress

Committee ("The Committee"). The Committee was duly

authorized to contract for services on my behalf and, indeed,

throughout the campaign, the Committee did so.

/_o 7- 7
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3. During the campaign, I decided to invest additional

monies into the primary election. To that end, my campaign

manager, David Newell, contacted The Community Bank ("Bank")

who indicated to me that it was willing to lend the money to

me without any preconditions or requirements. Specifically,

the Bank did not require that I obtain any guarantees for the

loans.

4. On my own initiative, I asked other citizens of the

Second Congressional District to act as guarantors. When I

asked these individuals to act as guarantors, I believed that

it was perfectly legal to have these individuals function in

that capacity. when these loans were obtained, the campaign

was not financially destitute or desperate. The decision to

T secure these monies was part of a strategic campaign plan.

5. My campaign manager, David Newell, negotiated the

first loan of $5,000 on behalf of the campaign. I asked

Lawrence Myers and John Hughes to act as guarantors for loans

N in the amounts of $2,000 and $10,000 respectively. The first

C two loans have been repaid completely by the Committee or

me. I have repaid one half, $5,000, of the $10,000 loan.

Neither Lawrence Myers nor John Hughes was involved in the

negotiations of these loans with the Bank.

6. At no time did I understand or realize that these

arrangements arguably may have violated any Federal Election

Commission ("FEC") regulations or campaign laws.

-2- 07078



7. When the campaign treasurer informed me that the

Reports Analysis Division ("RAD") of the Federal Election

Commnission asked questions about the guarantees, I directed

him to take immediate action. Throughout the history of the

Committee, we have attempted to comply with all aspects of

the regulations. The guarantees were disclosed by my

treasurer in routine filings with the Commission. I informed

the bank that the guarantors' theoretical obligations, which

was merely cosmetic, were arguably not permissible by the

FEC. At my request, the Bank immediately rewrote the notes

and agreed that I would be solely responsible for the loans.

At the direction of an employee of the FEC, the guarantees

were "destroyed." The campaign was told that both guarantees

zr and loan documents that might be extant which indicated other

than sole responsibility of candidate should be changed

and/or destroyed so as to make the candidate solely

responsible for any loan amounts. The campaign complied with

the directions of the FEC.

cc8. There has been no defaults associated with the

loans. I make regular payments on the one remaining loan.I

plan to continue to make these payments until the loan is

completely repaid.

9. Neither Lawrence Myers nor John Hughes has had any

involvement with the Bank throughout the history of this

loan. The checks for repayment of these loans by the

-3- / 2. 77 0oP 7Y9
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Committee which were made out to "Walter Calinger and John

Hughes," were created by the campaign treasurer. Neither

Lawrence Myers nor John Hughes had any involvement in these

checks and they did not negotiate the amounts or terms of

these payments.

Dated:
Walter Calinger

Swo t and subscribed before me this today
of 1986

NOTARY PUBLIC

SAm 4 nd N-i
My Commission lS *=t~uj4

N

/_ -76 6' 79
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July 8, 1986

Mr. Charles N. Steels
General Counsel
Federal Election Commission
Washington, D.C. 20463

Dear Mr. Steeles

In response to your letter dated June 4, 1986 I have prepared a brieffor the Federal Election Commission to reviews Regarding MUR 2051
in the Case of David R. Newsll, Campaign Manager for the Calinger for
Congress Campaign.

At this writing I have yet to hire an attorney to represent me in
this matter.

It is my hope that my brief will convince the Commission that Justicewould best be served if this matter was dismissed by the F.E.C.

Because of the tight time frame imposed by the F.E. . Council, I amunable to enclose a clarifying letter from the Community Bank ofNebraska. This will be forwarded to you as soon as I receive it.

avid r.ely,

David R. Newell

ORN:fb
Encl.

-D
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )) MIUR 2051

David Newell 
)

DAVID R. NEWELL'S BRIEF

Six weeks prior to the primary in Nebraska in 1984 I was employed by the

Calinger for Congress Campaign as the Campaign Manager for a fee of $200 a

week. My selection was based simply on my availability and knowledge of the

Congressional District. Nebraska's Second District is a five county area in

Eastern Nebraska, the primary city being Omaha, my home town.

While I have had considerable campaign experience I had not previously

been responsibly active in a Federal Election prior to this experience. The

position of Campaign Manager had previously been unfilled, in part because

Mr. Calinger was unopposed until the last minute filing (eight weeks prior

to the primary) by Thomas Cavanaugh, a well known brother of a former
'4

Congressman.

During the two weeks prior to the beginning of my emplcyment I negotiated

the conditions of employment with Mr. Calinger. At that time I was assured

that fund raising and campaign reporting would not be areas of primary re-

Nsponsibility of mine. I was assured that there was a well established Fund

Raising Committee and a Campaign Treasurer who had, and would continue to be

responsible in these areas.

During the first week of the campaign I was occupied by evaluating staff,

rewriting the campaign plan and developing a campaign organization for a

contested primary. During these activities the campaign's fund raising

activities and cash on hand became an obvious concern of mine. After meeting

with the Campaign Fund Raising Committee and the candidate we agreed on the

need to borrow 55,000 to meet our cash flow needs. It was also agreed to

pick up our fund raising activities.

C;f -
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At this point it is important to note that the Campaign Treasurer was not

a member of the Fund Raising Committee. It was suggested by the candidate

and the Fund Raising Committee that I contact the Community Bank to arrange

a loan for the campaign of 55,000. Since I had made the arrangements for the

loan I met Mr. Calinger at the Community Bank to sign whatever papers were

needed and take the check and deposit it. At the bank I was asked to sign

my name to the document which is enclosed. I had no difficulty signing the

document where ny name was typed because my title as campaign manager was

typed in, and the campaign headquarters address was typed in where it said

debror's address. I assumed I was signing in my official capacity as campaign

manager. I did not realize what the word personal guarantee meant until Mr.

P^. Levine explained his interpretation to me over the phone during the Summer

!ft of 1985.

AT I have asked the Community Bank to provide me with a clarifying latter

to this effect and I believe this will be forthcoming. From my personal

conversation with the Bank President, Mr. Leon Evans, who has begged for

some additional time to reconstruct the details. I can at least say his

impression is similar to mine.

Mr. Hertzina, the campaign treasurer, was an unpaid volunteer and an

attorney whom I first met over the phone for a short 20 minute briefing on

the do's and dont's of record keeping. I met him only briefly once during

the campaign when he came by to secure Mr. Calinger's signature for the reports

he prepared. The office manager worked with him exclusively, and always at

his law office. My only explanation of his report is to suggest that he made

the same assumption that the legal staff for the F.E.C. did.

This mistake is difficult for me to understand, in re-reading the form

it seems even more clear to at least me that the loan was made to "Walt

CalinQer for Conress", address 1407 So. 13 St., Omaha NE 6B1OB and later

signed by the candidate and the campaign manager at the same address.

Co 7? Y



The only explanation I have received as to how this reporting error could

have been made has been presented by Mr. Calinger whose instructions to

Mr. Hertzina was "If in doubt, report it." Mr. Hertzina must of had some

doubt or was using the other loan agreements as an example. To most who

read it the document seems clear in both intent and purpose.

My last point Is simply for perspective. I am not a man of means, a

truth which at the time was widely known. I had Just announced I would

not run for re-election to the State Legislature, a Job which pays 1400

a month because I no longer could afford to serve. No thoughtful banker

would have insisted or allowed me to be a co-maker of a loan for 55,000.00.

DA TE

c27 - / o7r k
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Note No. U-lj O ti/i

FEDERAL TRUTH IN LENDING DICLOURE " ,.

CeOitor OMUNITY rtM OF NEBRASIKA

Debilors Name WAL CLZ~ FM CO MS
Dbtors Addre.. 1407 S. 13 St:. - O ra, NE 68108 --

CONSUMER SINGLE PAYMENT OR DEMAND NOTJ'
The undersigned promise(s) to pay to the order of CoM?.NIrY BANK OF NEBRASKA,

Five Th1oUSand and 00/100 $5,000.00
on ______ _ _19. at creditor's office and also to pay Co a minimum loan fee of S . intere.tiin the unpaid
balance of this note from the date of this note until debtor has paid off the note in full, at the annual rate of =1i" %.Compute thi~inance charge
on the basi of the actual number of days elapsed and a 305 day year. The creditor has a right of Met off or lien on any deposit in the financial institution whi.h is
the proparty of a debtor or co-debtor.
The makers, principals. sureties, enoorsers and guarantors of this note severally waive presentment for payment. demand, protest and notice of protest and non-payment
thereof, and all defenses on the ground of any extension of the time of payment that may be liven by the holder or holders to them or either of them.
Debtor will pay a loan fee 0 when this note is due; C ; and lsoo when Creditor demands payment,
NOTICE TO DEBTOR: Do not sign this agreement before you read It or if It Contains blank spaces. You ae entitled to a copy of the contract you sign. Keep this agree-
ment to protect your Ilewl.jobts. By signing eow, you also acknowledge receipt of a copy of this note on the data hereof.

Purpose of Loan.

Debtor's SignaturX ( d~<t-4~~5

Debtor's Signature - ,'W
sz. NF240-828 Sinole Paymewnt or Demand No e

A 1407 S. 13 St - Omaha, NE 68108

.Debtl"SAddress 1407 S. 13 St. -Qmaha, NE 68108

The following dilcloure are being maoe as required by the Truth-In-LendIng Act and the TruithIn-Lending Simplification and Reform Act:

EANNUAL The cost of my FINANCE The dollar amount Amount The amount of credit Tota of The amount I IlPERCENTAGE lyrate. CHARGE me. Financed my behalf. made all payments
RATE 21 s&Regiona1 5,000.00 s Scheduled.

You have the right at this time to receive an itemization of the Amount Financed. C I want an itemization KI do not want an ite ton
Your PAYMENT SCHEDULE will be:

Number of Payments Amount of Payments When Payments Are Due

- IM
INTEREST RATE

A. This loan has a fixed interest rate.
. n This low has a variable interest rate. The annual percentage rate may increase during the term of this transaction if the prime interest rate of the Creditor

increases. The Interest rate will to increase above %. The maximum interest rate Increase at one time will beI *'' -" ... rs''h t ll hot inreaie moiw then' once 'eveqyyer- 0 " ".. Any ineaiaseWl take the form 0e "lg4ir payments amounts;-

o more payments of the same amount; 0 a Ire amoun due at maturity. For example, If the Interest rate Increased % in-
a one year; 0 your recular payments will increais to S .3 you will have to male
additional payments. 0 your final payment will Increase by S_.

INSURANCE
Credit Life and Credit Disability Insurance are not required to obtain credit. and will not be provided unless you sign and tre to pay the additional cost. Thor
maximum Credit Life Insurance valable on this loan when made Is S
As additional Credit Life Insurance becomes available through the reduction of other Indebtedness, it will be provided at an additional Cost Of S
per S1.00000 of Coverage. authorization for premium collection is covered by a separate agreement with the retor.

Type Premium SignAture

Credit Life I want creditlife Insuran e '

Credit Disability I want Cr ant
dissailisty insurance

Credit Life and I want credit life and
Disability disability insurance

You may obtain property insurance from anyone you want who is acceptable to Creditor. If you get the insurance from creditor you will pay $
SECURITY INTEREST
A. sThis loan is covered by a security agreemnent dated. 1pi 27,r 19 84 covering the following properly
Personal Guarantees ... ....

B . C This loan is unsw cured . f I ; . j N .. .. ..-
LATE CHARGE: If payment is not made in full within ten (10) days after its scheduled date. Criditor may charge D#Ptorls) 0 o.
each d nQjeb m1b§ hAS MIns e -C] interest on each installment not exceeding the hilgest loosble contracT rate.permitted by law Thb 6 rreri
ra te i $ _ _._. . " _ .. ,
PREPAYMENT If you pay off fay. you -',

may will not fhave to pay a penalty, which will be Computed as follows: -.- A

- mav will not be entitled to a refund of per of the finance charge. computed-using tn Actuarial Method.
ADDITIONAL CHARGES Official fees and taxes S

Other $
C3 THIS OBLIGATION IS PAYABLE ON DEMAND.
See your contract documents for any additional Information about non-payment, default, any required repayment in full efore the scheduled date, and pre"ja .jqtrefunds and p alties. . . .

I-
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THE COMfMU fY BANK

July i, 1986

David Newell
4027 Bauman
Omaha, NE 68112

Dear Mr. Newell,

As you have requested I have reviewed the circumstances
Sinvolving the loan extended to the Walt Calinger forCongress Campaign Committee dated April 27, 1984.

Since there has been considerable confusion regarding thecommittee's transactions please understand that myconclusions are based on my recollections and the reviewingof this file.

I have concluded that the April 27, 1984 note was made onbehalf of the Walt Calinger for Congress Committee and thatyour signature was requested based on your capacity as theCampaign Manager. The personal guarantees referenced in thenote were for guarantees which were discussed with Calingerbut not received prior to the repayment of the loan on July
N 27, 1984.

Subsequent to the repayment of this note there has beenmassive confusion amoung the various parties we've discussedthis matter with. I hope this will assist you in resolvingthis matter which has been extremely time consuming and
frustrating.

Ve; truly,'

/ "/

/.

Leon E. Evans, Jr.President

LEE/tln

)*AreCo Mm*y
5180 Ames Ave./Omaha. Nebraska 68104/(402) 455-0900

343 No. 114th StreeVOmaha. Nebraska 68154/4 -



9

July 17, 1986

Mr. Charles N. Steels
Ceneral Counsel
Federal Election Commission
Washington, D.C. 20463

REs MUR 2051

Dear mr. Steeles

In response to a request from Jonathan Levin, the attorney assigned to
this matter, I have enclosed an addendum to my brief submitted July 8,
1986.

The addendum is intended to respond to the issue raised by the re-
oayment checks issued by the committee.

I hope that my response to that concern mill be clarifying and
satisfactory.

Sincerely,

Dave Newell

4027 Bauman
Omaha, NE 68

Encl.DN:fb

7f 8n-
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BEFORE THE FEDERAL ELECTION COMMISSION

In the matter of )) Mour 2051
David Newell )

ADOENDUM TO DAVID R. NEWELL'S BRIEF

In regards to the repayment checks issued by the Comittes which were

supposedly made out to David Nowell and Walter Calinger. Of this matter

I have no knowledge what-so-ever. I cannot understand why this was

done, nor can I confirm that it was even done.

My employment with the Committee for Walt Clinger wae terminated may

20, 1984. Following that date I had no contact with the Committee or

its* officers for any reason until the Spring of 1985 when the Federal

Election ComelsLonle investigation required me to discuss that matter

with mr. Calinger.

I do not have any knowledge of how the money was raised, paid back,

or reported what-so-ever. I did not see, nor endorse, nor have any

knowledge of this matter!

DATE David R. Newell



FEDERAL ELECTION COMMISSION
WASHINGTON, D C 20463

F. Joseph Warin, Esquire
Kutak, Rock & Campbell
1101 Connecticut Avenue, N.W.
Washington, D.C. 20036

RE: MUR 2051
John J. Hughes
Calinqer for Congress
Committee
John W. Herdzina, as treasurer

Dear Mr. Warin:

On , 1986, the Commission determined
that there is probable cause to believe that your client, John J.
Hughes, committed a violation of 2 U.S.C. S 441a(a)(1) (A), a
provision of the Federal Election Campaign Act of 1971, as
amended ("the Act"), in connection with a loan quarantee for the
Calinger for Congress Committee in excess of $1,000. On thatT date, the Commission also determined that there is probable cause
to believe that your clients, the Calinger for Conqress Committee
and John W. Rerdzina, as treasurer, violated 2 U.S.C. S 441a(f),
another provision of the Act, in connection with the acceptance
of excessive contributions and loan quarantees from Mr. Hughes
and from Larry Myers.

The Commission has a duty to attempt to correct such
violations for a period of thirty to ninety days by informalmethods of conference, conciliation, and persuasion, and by

a enterinq into a conciliation agreement. If we are unable to
reach an agreement during that period, the Commission may
institute civil suit in United States District Court and seek
payment of a civil penalty.

We enclose conciliation agreements that this Office is
prepared to recommend to the Commission in settlement of this
matter. If your clients aoree with the provisions of the
enclosed aqreements, please have them siqn and return them alongwith the civil penalties to the Commission within ten days. I
will then recommend that the Commission approve the agreements.
Please have the checks for the civil penalties made payable to
the U.S. Treasurer.



- 2 -

If you have any questions or suqgestions for changes in the
enclosed conciliation agreements, please contact Jonathan Levin,
the attorney assigned to this matter, at (202) 376-5690.

Sincerely,

Charles N. Steele
General Counsel

Enclosure
Conciliation Agreements (2)

OCf 5



FEDERAL ELECTION COMMISSION
WASHINGTON, D C 20463

David Newell
4027 Bauman Avenue
Omaha, NE 68112

RE: MUR 2051
David Newell

Dear Mr. Newell:

This is to advise you that, after an investigation was
_- conducted, the Commission concluded on , 1986,

that there is no probable cause to believe that you violated the
Act. Accordingly the file in this matter, numbered MUR 2051, has
been closed as it pertains to you. This matter will become part
of the public record within 30 days, after it has been closed
with respect to all other respondents involved. Should you wish
to submit any factual or legal materials to appear on the public
record, please do so within 10 days. The Commission reminds you,
however, that the confidentiality provisions of 2 U.S.C.
SS 437q(a) (4) (B) and 437g(a) (12) (A) remain in effect until theentire matter has been closed. The Commission will notify you

Tr when the entire file has been closed.

If you have any questions, contact Jonathan Levin at (202)
376-5690.

_Sincerely,

Charles N. Steele
General Counsel
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July 17, 1986

Mr. Charles N. Steele
Ceneral Counsel
Federal Election Commission
Washington, D.C. 20463

RE: MUR 2051

Dear Mr. Steele:

In response to a request from Jonathan Levin, the attorney assigned to
this matter, I have enclosed an addendum to my brief submitted July 8,
1986.

The addendum is intended to respond to the issue raised by the re-
oayment checks issued by the committee.

I hope that my response to that concern will be clarifying and
satisfactory.

Sincerely,

Tr" Dave Newell

4027 Bauman
Omaha, NE 68112

Encl.
er Nsfb
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
) MUR 2051

David Nowell )

ADDENDUM TO DAVID R. NEWELL'S BRIEF

In regards to the repayment checks issued by the Committee which were

supposedly made out to David Newell and Walter Calinger. Of this matter

I have no knowledge what-so-ever. I cannot understand why this was

done, nor can I confirm that it was even done.

My employment with the Committee for Walt Calinger was terminated May

20, 1984. Following that date I had no contact with the Committee or

its' officers for any reason until the Spring of 1985 when the Federal

Election Commission's investigation required me to discuss that matter

with Mr. Calinger.

I do not have any knowledge of how the money was raised, paid back,

or reported what-so-ever. I did not see, nor endorse, nor have any

knowledge of this matter!

4_17!J f .,,, ,: " ' . i

DATE David R. Newell

C.
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July 8, 1986

Mr. Charles N. Steels
General Counsel
Federal Election Commission c_ -
Washington, D.C. 20463

Dear Mr. Steeles:

In response to your letter dated June 4, 1986 I have prepared a brief -
for the Federal Election Commission to review: Regarding MUR 2051 .
in the Case of David R. Newell, Campaign Manager for the Calinger for r

Congress Campaign. CO

At this writing I have yet to hire an attorney to represent me in

this matter.

It is my hope that my brief will convince the Commission that justice
would best be served if this matter was dismissed by the F.E.C.

Because of the tight time frame imposed by the F.E.C. Council, I am
unable to enclose a clarifying letter from the Community Bank of
Nebraska. This will be forwarded to you as soon as I receive it.

rely,
Vr

N David R. Newell

DRN:fb
Encl.



00
BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
) MUR 2051

David Newell )

DAVID R. NEWELL'S BRIEF

Six weeks prior to the primary in Nebraska in 1984 I was employed by the

Calinger for Congress Campaign as the Campaign Manager for a fee of $200 a

week. My selection was based simply on my availability and knowledge of the

Congressional District. Nebraska'a Second District is a five county area in

Eastern Nebraska, the primary city being Omaha, my home town.

While I have had considerable campaign experience I had not previously

been responsibly active in a Federal Election prior to this experience. The

V position of Campaign Manager had previously been unfilled, in part because

Mr. Calinger was unopposed until the last minute filing (eight weeks prior

to the primary) by Thomas Cavanaugh, a well known brother of a former

Congressman.-T

During the two weeks prior to the beginning of my employment I negotiated

C, the conditions of employment with Mr. Calinger. At that time I was assured

that fund raising and campaign reporting would not be areas of primary re-

sponsibility of mine. I was assured that there was a well established Fund

Raising Committee and a Campaign Treasurer who had, and would continue to be

responsible in these areas.

During the first week of the campaign I was occupied by evaluating staff,

rewriting the campaign plan and developing a campaign organization for a

contested primary. During these activities the campaign's fund raising

activities and cash on hand became an obvious concern of mine. After meeting

with the Campaign Fund Raising Committee and the candidate we agreed on the

need to borrow $5,000 to meet our cash flow needs. It was also agreed to

pick up our fund raising activities.



At this point it is important to note that the Campaign Treasurer was not

a member of the Fund Raising Committee. It was suggested by the candidate

and the Fund Raising Committee that I contact the Community Bank to arrange

a loan for the campaign of 15,000. Since I had made the arrangements for the

loan I met Mr. Calinger at the Community Bank to sign whatever papers were

needed and take the check and deposit it. At the bank I wae asked to sign

my name to the document which is enclosed. I had no difficulty signing the

document where ny name was typed because my title as campaign manager was

typed in, and the campaign headquarters address was typed in where it said

debror's address. I assumed I was signing in my official capacity as campaign

manager. I did not realize what the word personal guarantee meant until Mr.

Levine explained his interpretation to me over the phone during the Summer

of 1q85.

I have asked the Community Bank to provide me with a clarifying letter
1-

to this effect and I believe this will be forthcoming. From my personal

conversation with the Bank President, Mr. Leon Evans, who has begged for

some additional time to reconstruct the details. I can at least say his

impression is similar to mine.

NMr. Hertzina, the campaign treasurer, was an unpaid volunteer and an

attorney whom I first met over the phone for a short 20 minute briefing on

the do's and dont's of record keeping. I met him only briefly once during

the campaign when he came by to secure Mr. Calinger's signature for the reports

he prepared. The office manager worked with him exclusively, and always at

his law office. My only explanation of his report is to suggest that he made

the same assumption that the legal staff for the F.E.C. did.

This mistake is difficult for me to understand, in re-reading the form

it seems even more clear to at least me that the loan was made to "Walt

Calinoer for ConQress", address 1407 So. 13 St., Omaha NE 68108 and later

signed by the candidate and the campaign manager at the same address.



The only explanation I have received as to how this reporting error could

have been made has been presented by Mr. Calinger whose instructions to

Mr. Hertzina was "If in doubt, report it." Mr. Hertzina must of had some

doubt or was using the other loan agreements as an example. To most who

read it the document seems clear in both intent and purpose.

My last point is simply for perspective. I am not a man of means, a

truth which at the time was widely known. I had just announced I would

not run for re-election to the State Legislature, a job which pays 5400

a month because I no longer could afford to serve. No thoughtful banker

would have insisted or allowed me to be a co-maker of a loan for $5,000.00.

DATE DAVID R. NEWELL

0r
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Note No. U J" * 
•

FEDERAL TRUTH IN LENDING DISCLOSURE

.creditor COMMUNITY OF NEBRASKA,

Debtors Name MALT CA IiMR FR 4 tU"ES

Debtors Add 1407 S. 13 St. - Onra , NE 68108 -

The afollowing disclosures are being made as required by the Truth-In-Lending Act and the Truth-In-LendIng Simplification and Reform Act: 1

ANNUAL The cost of my FINANCE The dollar amount Amount The amount of credit Total of The amount I will
h_ ~ e adulfe. I v

credit as a year- the credit will cost provided to me or on have paid alter I havt
PERCENTAGE ly rate. CHARGE me. Financed my be Paments made all payments

INTEREST RATE
A. This loan has a fixed interest rate.
B.,.. This loan has a variable interest rate. The annual percentage rate may increase during the term of this transaction if the prime interest rate of the Creditor

increases. The interest rate will not increase above %. The maximum Interest rate increase at one time will be

'Th rate Vill hot inc rease more than' once '0 every year 0 . .. .. Any inar6aahwtlt take the form of -0 4igher paymnOtes amounts;-

0C more payments of the same amount; 0 a larger amount due at maturity. For example, If the interest rate increased by_ % in

one year; . C your regular payments will increase to S __ you will have to make

additional payments. your final payment will Increase by $
INSURANCE
Credit Life and Credit Disability insurance are not required to obtain credit, and will not be provioed unless you sign and agree to pay the additional cost. The

maximum Credit Life Insurance available on this loan when made is S :"_'_ _

As additional Credit Life Insurance becomes available through the reduction of other Indebtedness, it will be provided at an additional cost of S
Per $1,000 00 of coverage, authorization for premium collection is covered by a separate agreement with the Creditor.

Type Premium Signature iv

V
Credit Life I want credit

life Insurance

Credit Disability I want credit
disability insurance

Credit Life and I want credit life and
Dis.abiity disaDity insurance

YOu may obtain property insurance from anyone you want who is acceptable to Creditor. If you get the insurance from creditor you will pay $

" SECURITY INTEREST t

A. & This loan is covered by a security agreement dated April 27 ' 19 84_ covering the following property

C, Personal Guirantees -_.._-_..__.__

B. This loan is unsecured,
LATE CHARGE: If payment is not made in full within ten (10) days after its scheduled date. Criditor may charge D~tor(s) alate_ f . o of,.1-.

0.0 each collin~en . hi or lss;Z V l . interest on each installment not exceeding the hgf)est Coasible contrac? rate-permitted by. law. Thh uirent
" 4Q

rate is C.-
PREPAYMENT: If you pay off early, you

may will not have to pay a penalty, which will be computed as follows: NA -

may 2 will not be entitled to a refund of pan of the finance charge, computed using the Actuarial Method:

ADDITIONAL CHARGES Official fees and taxes $

Other S ...._•_"

STHIS OBLIGATION IS PAYABLE ON DEMAND.

See your contract documents for any additional information about non-payment, default, any required 
repayment in full before the scheduled date, and prepay.ent

refunds and penalties, 

....

CONSUMER SINGLE PAYMENT OR DEMAND NOTE'

The undersigned promise(s) to pay to the order of COliv., J .NITY DANK OF N BB$5 0

Five Thousand and 00/100 -ollar $5,000.00

on - eard _ , 19 - at creditor's office and also to pay C a minimum loan fee of S - interest=,o,. thefunpaid

balance of this note from the date of this note until debtor has paid off the note In full, at the annual rate of ____ m%.-Compute thefinance charge

on the basis of the actual number of days elapsed and a 365 day year. The creditor has a right of set off or lien on any deposit in the financial institution which is

the property of a debtor or co-debtor.

The makers, principals, sureties, endorsers and guarantors of this note severally waive presentment for payment, demand, protest and notice of protest and non-payment

thereof, and all defenses on the ground of any extension of the time of payment that may be given by the hoider or holders to them or either of them.

Debtor will pay a loan fee C when this note is due; C • and also when creditor demands payment

NOTICE TO DEBTOR: Do not sign this agreement before you read It or if It contains blank spaces. You are entitled to a copy of the contract you sign. Keep this agree-

ment to protect your lega -ic.,s. By signing below, you also acknowledge receipt of a copy of this note on the date hereof.

Purpose of Loan " - eao?_4. 10 . 3S - omkOa NE 68108

Debtors SignaturA

Debtors Signature. a Debtoes Address 1407 S. 13 St. - Omaha, NE 68108

INF260-828 Single Payment or Demand Note

Primel O I s 5,000.00 $
You have the right at this time to receive an itemization of the Amount Financed. 0 1 want an itemization I do not w eni

Your PAYMENT SCHEDULE will be:

Number of Payments Amount of Payments When Payments Are Due

DEMAMD

'1

k.
--

toan Itwalign



THE COMMUNfTY BANK

July 11, 1986

David Newell
4027 Bauman
Omaha, NE 68112

Dear Mr. Newell,

As you have requested I have reviewed the circumstances
involving the loan extended to the Walt Calinger for
Congress Campaign Committee dated April 27, 1984.

Since there has been considerable confusion regarding the
committee's transactions please understand that my
conclusions are based on my recollections and the reviewing

-T of this file.

I have concluded that the April 27, 1984 note was made on
behalf of the Walt Calinger for Congress Committee and that
your signature was requested based on your capacity as the
Campaign Manager. The personal guarantees referenced in the
note were for guarantees which were discussed with Calinger

0- but not received prior to the repayment of the loan on July
27, 1984.

Subsequent to the repayment of this note there has been
massive confusion amoung the various parties we've discussed
this matter with. I hope this will assist you in resolving
this matter which has been extremely time consuming and
frustrating.

Very truly,

Leon E. Evans, Jr.
President

LEE/tln

Ne Are Community
5180 Ames Ave/Omaha. Nebraska 68104.(402) 455-0900

343 No. 114th Street/Omaha, Nebraska 68154/(402) 330-2282
Member F.D.I.C.



FEDERAL ELECTION COMMISSION
WASHINGTON, D C 20463

July 8, 19 86

F. Joseph Warin, Esquire
Kutak, Rock & Campbell
1101 Connecticut Ave., N.W.
Washington, D.C. 20036

RE: MUR 2051
Calinger for Congress

John W. Herdzina, as
treasurer

Dear Mr. Warin:

This is in response to your letter, dated July 2, 1986,
questioning whether the brief addressed to Calinger for Congress
("the Committee") was sent to you as counsel for the Committee.
According to the enclosed letters sent by you on November 25,
1985, you have been counsel for the Committee since that time.
Accordingly, the brief was sent to you in that capacity and any
response on behalf of the Committee is overdue.

If you have any questions, please contact Jonathan Levin,
the attorney assigned to this matter, at 376-5690.

Sincerely,

Charles N. Steele
General Counsel

BY: Lawrence M. Noble
Deputy General Counsel

Enclosure
Letters from F. Joseph Warin and Walter M. Calinger



FEDERAL ELECTION COMMISSION
WASHINGTON. D C 20463

F. Joseph Warin, Esquire
Kutak, Rock & Campbell
1101 Connecticut Ave., N.W.
Washington, D.C. 20036

RE: MUR 2051
Calinger for Congress

John W. Herdzina, as
treasurer

Dear Mr. Warin:

This is in response to your letter, dated July 2, 1986,
questioning whether the brief addressed to Calinger for Congress("the Committee") was sent to you as counsel for the Committee.
According to the enclosed letters sent by you on November 25,
1985, you have been counsel for the Committee since that time.
Accordingly, the brief was sent to you in that capacity and any
response on behalf of the Committee is overdue.

If you have any questions, please contact Jonathan Levin,
the attorney assigned to this matter, at 376-5690.

i"ncerely,

Charles N. Steele
General Counsel

BY: Lawrence M. Noble
Deputy General Counsel

Enclosure
Letters from F. Joseph Warin and Walter M. Calinger



FEDERAL ELECTION COMMISSION
WASHINGTON, DC 20463

F. Joseph Warin, Esquire
Kutak, Rock & Campbell
1101 Connecticut Ave., N.W.
Washington, D.C. 20036

RE: MUR 2051
Calinger for Congress

John W. Herdzina, as
treasurer

Dear Mr. Warin:

This is in response to your letter, dated July 2, 1986,
questioning whether the brief addressed to Calinger for Congress
("the Committee") was sent to you as counsel for the Committee.
According to the enclosed letters sent by you on November 25,
1985, you have been counsel for the Committee since that time.

IT Accordingly, the brief was sent to you in that capacity and any
response on behalf of the Committee is overdue.

If you have any questions, please contact Jonathan Levin,
the attorney assigned to this matter, at 376-5690.

'qr
S i ncerely,

Charles N. SteeleGeneral Counsel

C-

BY: Lawrence M. Noble
Deputy General Counsel

Enclosure
Letters from F. Joseph Warin and Walter M. Calinger



KUTAK ROCK & CAMPBELL
A PARTNERSHIP

INCLUDING PROVESSIONAL CORPORATIONS ATLANTA

1101 CONNECTICUT AVENUE. N. W OENVER

NEW YORK
WASHINGTON, 0. C. 20036 OMAHA

(202) 828-2400

July 2, 1986

HAND DELIVERED

Jonathan Levin, Esquire
Office of General Counsel
Federal Election Commission
Seventh Floor
1325 "K" Street, N.W.
Washington, D.C. 20463

Re: MUR #2051

Dear Jonathan:
Enclosed please find a copy of our briefs in the

above-styled matter. In reviewing our file, it appears that
IT we were also served with a copy of the MUR regarding the

Calinger for Congress Committee, John W. Herdzina, as
.P treasurer. You will recall in our conversation on Friday that

I mentioned to you that I understood the Committee had been
0 cited. In my conversations with Mr. Calinger, I understand
T the Committee has not received any correspondence from you

regarding this matter. If you are intending to serve me as
counsel for the Committee, please so advise. I understand
that Mr. Newell will be responding on July 9, 1986. I am, available during the week to discuss this matter.

Sincerely,

F. Jo Warin

j jb

Enclosure



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
)

John Hughes ) MUR 2051

RESPONDENT'S REPLY BRIEF

INTRODUCTION

Approximately ten months after Respondent filed its

initial brief before the Federal Election Commission

("Commission") and after repeated inquiries by Respondent

regarding the status of the matter, the General Counsel filed

its brief in this matter on June 3, 1986. For several

C4 compelling reasons, the Commission should find that there is

no probable cause that John J. Hughes violated 2 U.S.C. §

441(a)(1)(A).

Initially, this matter should be closed without any

finding because the General Counsel has not pursued this

matter in a timely fashion. The General Counsel has

meandered around this matter for more than sixteen months.

The disclosure which forms the basis of the purported

violation occurred in November 1984. The Commission entered

a "reason to believe" finding on July 17, 1985. On August

M - I I



13, 1985, Respondent filed his brief. Nothing has happened

between August 1985 and June 1986. A respondent should not

be subject to sanctions and left accused without resolution

at the whims of the General Counsel.l/

Respondent repeatedly made inquiries to the General

Counsel, see exhibits 1 and 2, but the General Counsel failed

to provide any response either in writing or orally. This

leisurely approach to an enforcement practice should not be

accepted by the Commission. For this reason alone, the

Commission should close this matter without findings. This

approach, despite the repeated urging of Respondent's

counsel, has been prejudicial to the Respondent because he

has been accused but the matter remained dormant. In

addition, the Commission should not find probable cause

because the Respondent's co-signature is not a violation of

the statutory provisions. Moreover, the exercise of

discretion by the General Counsel in selecting to pursue

N Respondent and failing to pursue a probable cause finding

Cr against an identically situated individual is abusive.

Finally, the facts and circumstances surrounding this matter

compel a finding of no probable cause against Respondent

1/ It is ironic that Respondent is given strict time limits
within which to respond and the General Counsel, either
on its own accord or by the Commission's approval, did
not respond for ten (10) months.

-2-



because a probable cause finding in this technical matter in

which no harm has been incurred would be unfair, unjust and

not within the spirit of the Federal Election laws.

I. STATEMENT OF CASE

Both the General Counsel and Respondent have previously

outlined the statement of the case;2/ however, some aspects

of the record should be amplified. Throughout the General

Counsel's brief there is reference to the notes being

destroyed. In fact, the Bank very simply rewrote the loans

to the Calinger for Congress Committee and accordingly there

cannot be anything sinister about the remaking of the notes.

The use of the word "destroyed" suggests covert and illegal

acts which is simply not the circumstances here. See

Affidavit of Walter Calinger at 7, attached hereto as

Exhibit 4. In addition, while the statement of facts in the

General Counsel's brief does not differ in material respect

from that of Respondent's, two significant matters must be

pointed out:

1. The Committee for the candidate has repaid one-half

of the $10,000 loan and there has been no default

on that loan; See Affidavit of Walter Calinger at

5 and 8;

2/ Respondent's earlier Brief is incorporated here by
reference and attached as Exhibit 3 to this brief.
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2. The General Counsel goes to great pains to suggest

that even as an "accommodating maker," Respondent

is still liable, as a technical legal matter. This

argument overlooks the critical facts of this

loan. In the circumstances of this case,

Respondent cannot be liable because the loan

documents do not exist as it was originally created

and Respondent does not currently have any

guarantor relationship with the Bank. Therefore,

Respondent cannot be liable. Accordingly, there

cannot be a statutory violation.

II. FAIRNESS DICTATES THAT NO

IT FURTHER ACTION BE TAKEN

%101 Respondent incorporates by reference his earlier brief

t7% on these matters. In addition, to the issues raised in that

Tr brief, the Respondent urges the Commission not to make a

C probable cause finding in this matter because the imposition

of penalties would result in extreme hardship to Respondent.

The Respondent is a businessman active in making

securities offerings throughout the United States. As a

result of being a principal in several corporations and

partnerships which make securities offerings, the Respondent

is required to comply with both federal and state securities

laws. If the Commission were to impose a civil fine or a

conciliation agreement upon Respondent, Respondent might well
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have to disclose this information on its filings with state

and federal securities commissions, thereby jeopardizing his

status in several states and possibly excluding him from

participating in the offering of securities in several

states. Moreover, he will likely be unable to avail himself

of certain exemptions to the securities laws which

substantially reduce the expenses and time of a securities

offer. Obviously, any such response to action by the FEC

would cause significant financial losses by Respondent.

Consequently, imposition by the Commission of fines or

of a conciliation agreement could have significant effects on

Respondent and may impact on the manner in which he pursues

his livelihood. Such a result far exceeds those warranted by

the arguable violation in this matter. Accordingly, we urge

the Commission to close this matter without any findings.

III. THE EXERCISE OF DISCRETION MANDATES
THAT RESPONDENT BE TREATED FAIRLY

The General Counsel has already exercised its discretion

Cr
and apparently decided not to pursue Mr. Lawrence Myers, a

guarantor in the amount of $2,000 to this very campaign. The

only distinguishing circumstance between Myers and the

Respondent is the amount of the contribution. ($2,000 v.

$10,000). There is no suggestion inn the pleadings and,

indeed, the record is otherwise (See Affidavit of Walter

Calinger at T 9.) that Myers was any less involved than
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Respondent. It is evident that neither person was active in

securing or negotiating these loans. While the General

Counsel was unwilling to discuss its decision not to pursue

the Myers matter, it is evident that such an exercise of

discretion was fully warranted. We ask for similar

consideration regarding this matter in light of the identical

same situation. Respondent is not an active political leader

but rather is a businessman in his local midwestern

community. He has not stood for elective office, he has not

held any position in any of the local or national parties,

and he is not perceived to be a political insider. We ask

the Commission to properly exercise its discretion and make

no findings in this matter.

IV. THE COMMITTEE'S PROMPT ACTION TO
RECTIFY THE ALLEGED TECHNICAL VIOLATION SHOULD

INURE TO RESPONDENT'S B3ENEFIT

_We urge the Commission to follow the approach taken by

?I,- other actions where they were arguably inadvertent technical

cc violations which were followed up by immediate efforts to

rectify the error once it was discovered.

In several MLJRs involving inadvertent violations and

immediate good-faith attempts to rectify the errors, the

Commission took no further action against the respondents

beyond a "reason to believe" finding, and closed the files.

-6-



In MUR 1534, the Commission discovered through the RFAI

filings that the Oil, Chemical and Atomic Workers

Internatinal Union Political and Legislative League Fund

("Fund") had inadvertently comingled union treasury funds

with voluntary funds in amounts approaching $22,000 in

contravention of 2 U.S.C. § 441b. During the MUR proceeding,

the Fund notified the Commission that since the discovery of

the initial infraction, no further comingling had occurred.

In addition, the Fund further noted that a new "voluntary"

account was opened into which contributions had been

deposited, and that the previous voluntary account which

contained the comingled amounts had been closed out, the

funds having been transferred to an involuntary account.

Finally, the Fund informed the Commission that administrative

and accounting procedures were being changed and revised in

order to alleviate the current problems and guard against

problems in the future.

With respect to the above, the General Counsel's

(Recommendation commented that:

In this case, the subject funds have now been
segregated and voluntary compliance has been
achieved. We believe that since the [Fund] has
corrected its accounting problems and such
violations are not likely to occur in the future,
the Commission should find reason to believe and
close the file.

The Commission followed the General Counsel's recommendation

by a 6-0 vote.
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In MUR 1493, Thompson's People, the principal campaign

committee of former Congressman Frank Thompson, Jr., accepted

excessive contributions from the separate segregated funds of

the national and local chapters of United Food and Commercial

Workers ("U.F.C.W."). The Commission's General Counsel,

having recommended a "reason to believe" finding, stated:

[Hiowever, because the money has been refunded,
Thompson's People terminated over a year ago, and
the U.F.C.W. has changed its procedures to avoid
making excessive contributions, it is recommended
that no further action be taken.

The Commission, following the General Counsel's

recommendation, found reason to believe and closed the file

"I by a vote of 5-1. The reasonableness of the Commission's

decision is apparent. We urge the Commission to adopt a

NT similarly reasonable conclusion in this matter where the

Respondent was unwittingly inculpated.

The Commission has taken other action that has

implications for its decision in this matter. In MUR 1517,

N the Cliff Dickman for Congress Committee, relying on

Cr erroneous legal advice, accepted loans totalling $20,500,

endorsed by three individuals, which resulted in their making

excessive contributions. The loans, similar to the loans in

the instant matter, were later refinanced. The Commission

found reason to believe that the committee had violated the

Act, but took no further action and closed the file. The
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Commission followed the General Counsel's recommendation by a

vote of 5-1. It is apparent that no action was taken against

the three individuals in this matter. Similarly, no action

should be taken against Respondent for this inadvertent

violation in which the Committee and the candidate, after

becoming aware of the violation, rectified the matter with

the Bank. See Affidavit of Walter Calinger at 7.

In MUR 895, it was alleged that a mailing by the Beloit

Corporation had been sent to ineligible employees, thereby

violating 2 U.S.C. §441b. Upon investigation, the facts

revealed that Beloit had violated the provision. However,

the proof submitted showed that the cause of the incorrect

mailing was due to a lack of communication during the period

T between those planning the mailing and those actually

implementing it. Upon discovering that the communication had

been sent to ineligible employees, Beloit: A) promptly

initiated an investigation into the matter; B) considered

what, if any, corrective action could appropriately be taken

concerning the violation; and C) took steps to insure that

such violations would not occur in the future. Although the

Commission made a final determination that Beloit had

violated the statute, it took no further action and closed

the file after considering the circumstances of the case

outlined above. This outcome would be a sensible approach

regarding Respondent, in which no harm or injury incurred to

anyone.
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The instant case involves similar considerations of a
good-faith attempt to comply with the Act and prompt efforts

to correct inadvertent violations upon the discovery of the

purported violation. See Affidavit of Walter Calinger at 6

("at no time did I understand or realize that these

arrangements [Respondent's guarantee) arguably may have

violated any Federal Election Commission ("FEC") regulations

or campaign laws." The Committee and the candidate contacted

the Bank, rewrote the loans excluding any guarantee. This

I1-3 was all accomplished without even the knowledge of the
P- Respondent. Finally, unlike some recent matters before the

Commission in which the mere size of the loans suggest that

repayment will be extremely unlikely,

this loan is being regularly repaid by
the candidate. Very simply, there has been no default.

V. CONCLUSION

N As the affidavit of the candidate clearly elucidates,
CC the Respondent was completely uninvolved in the processing,

negotiations and securing of the loan and accompanying

guaraintee. The Bank did not require the guarantee and

readily acceded to the candidate's request to have a

unsecured, nonguaranteed loan. We urge the Commission to

exercise its good judgment and not make a probable cause
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finding against the Respondent for this unfortunate

circumstance in which he was not the protagonist. We submit

that substantial compliance has already been achieved in this

case, and respectfully request that the Commission take no

further action in this matter and close the file.

Dated: July 2, 1986 Respectfully submitted,

KUTAK ROCK & CAMPBELL

14
F. Josfph Narm

CERTIFICATE OF FILING

The undersigned hereby certifies that, pursuant to 11
C.F.R. § 111.16(c) (1985), ten (10) copies of this
Respondent's Reply Brief have been filed with the General
Counsel, Federal Election Commission, 1325 "K" Street, N.W.,
Washington, D.C. 20463, on this 2nd day of July, 1986.

F. J War
N,
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KUTAK ROCK & CAMPBELL
A PANTNftNSIP

INCLUOINO P*O7ESl5ONAL CORPORATIONS ATLANTA

11O1 CONNECTICUT AVENUE, N. W. ogwVgR

WASHINGTON, 0. C. 20036 NW YOR
OMAHA

(202) 828-2400

January 14, 1986

Jonathan Levin, Esquire
Office of General Counsel
Federal Election Committee
Seventh Floor
1325 "K" Street, N.W.
Washington, D.C. 20463

Re: MUR #2051

Dear Jonathan:

In late December we spoke about an opportunity to meet

and negotiate a resolution of this matter. We are eager to

undertake those negotiations to reach a fair and equitable

resolution with the Committee.
-Please advise me when it would be convenient to meet

%01 with you.

Sincerely,

, F. ph Warin

Sjjb

EXHIBIT 1



KUTAK ROCK & CAMPBELL
A PARTNIERSIP

INCLUDING PAOPCSSIONAL CORPORATIONS

101 CONNECTICUT AVENUE. N.W.
A? LAN TA

WASHINGTON. 0. C. 20036 DENVER

OMAmA

(202) 828 2400

February 11, 1986

Jonathan Levin, Esquire
Office of General Counsel
Federal Election Committee
Seventh Floor
1325 "K" Street, N.W.
Washington, D.C. 20463

Re: MUR #2051

Dear Mr. Levin:

I am confident that your schedule has been as hectic as
mine over the last several weeks. You will recall that I last
wrote and asked for an opportunity to review your brief and to
engage in discussions to resolve this dispute. I have not
learned of any new developments from your office so I presume
that everything is fine.

Please call me if there are any new developments.

Sincerely,

F. J h Warin

jjb
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of JOHN J. HUGHES MUR No. 2051

REPLY OF RESPONDENT

INTRODUCTION

On June 26, 1985, the Federal Election Commission

determined that there was reason to believe that John Hughes

had violated § 441a(a)(1)(A) of the Federal Election Campaign

Act of 1971 ("1971") Act which limits campaign contributions

to any candidate to a $1,000 maximum per donor. On July 18,

1985, Mr. Hughes was notified of the Commission's

determination. As provided for by § 437g(3) of the 1971 Act,

Mr Hughes respectfully submits this Reply in support of his

contention that as a matter of law and equity this

investigation should be dismissed without any findings of

probable cause. This Reply also replies to the General

Counsel's Factual and Legal Analysis.
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I. STATEMENT OF FACTS

This dispute arises in connection with the campaign of

Walter M. Calinger. In May, 1984, Mr. Calinger ran for a

seat in the United States House of Representatives from the

Second Congressional District of Nebraska, a district which

encompasses principally the greater metropolitan Omaha area.

Mr. Calinger was defeated in his bid for the Democratic
nomination by Thomas Cavanaugh who was himself later defeated

in the general election by Republican Harold Daub.

Late in the primary, Mr. Calinger contacted respondent

r John Hughes, an Omaha businessman, to elicit his financial

support. Although Mr. Hughes had never run for political

office, directed a political campaign or otherwise taken a

controlling role in the political process, his position in

the business community had made him particularly attractive

as a potential contributor. On May 2,1984, Mr. Calinger's

efforts of persuasion were successful and he received from

Mr. Hughes a contribution of $1,000. This was the only

choate, intentional contribution Mr. Hughes made to the

Calinger campaign. This May 2, 1984 contribution did not,

therefore, constitute nor does the Commission now allege that

it constitutes a violation of the federal election laws.
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A few days later as the campaign drew to a close, the

Calinger Committee determined that it needed additional

broadcast and print media exposure. To finance this eleventh

hour expense, the candidate made arrangements to take out

several personal loans from The Community Bank, located in

Omaha, Nebraska. He telephoned Mr. Hughes, explained this

emergency need, and requested that Mr. Hughes co-sign a loan

of $10,000 from the bank. During this conversation, Mr.

Calinger emphasized that several other contributors had

likewise been asked to co-sign the loan. Consequently and

completely unaware that he was being asked by a respected

city councilman, now-candidate for the Congress of the United

4 States, to violate the federal election laws, Mr. Hughes

agreed to co-sign.*/ Soon thereafter, on May 10, 1985, Mr.

Hughes received the loan document which he signed and

returned. It contained no request for credit references, no

request for a salary declaration, and no request for a

declaration of personal net worth. It did not inquire

whether Mr. Hughes had any property to set as collateral and

it did not request that he declare any. It did not request

personal or character references. In its appearance, in its

treatment by The Community Bank and in its matter-of-fact

*/ It is evident from the record that Mr. Callinger did not
have knowledge of a violation or an intent to violate
the law.
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description by the candidate, the loan document which Mr.

Hughes signed appeared to him as a mere cosmetic formality,

certainly nothing to which his capable and perceptive

business savvy would alert him as potentially dangerous.

The Calinger for Congress Committee Treasurer, John

Herdzina, dutifully reported in the Committee's July

Quarterly Report the circumstances and financial value of

this loan and three others for which Mr. Calinger had

arranged co-signators. Subsequently, on October 16, 1984,

the Reports Analysts Division notified the Treasurer that a

problem had been discovered in the Committee's Schedule C

filing which had clearly and overtly listed the loans. The

Commission observed that the Calinger Committee's Schedule C

.e appeared to exceed the lawful contribution ceiling by naming

only two endorsers of the $10,000 loan. The Commission

explained that the $1,000 per donor limit of 2 U.S.C.

§ 441a(a)(1)(A) extended to the guaranteeing or endorsing of

loans. The letter advised that if this $1,000 limit was

exceeded by any of the Calinger contributors, the Committee

should refund to the donors the amount accepted in excess of

$1,000. The treasurer heeded the Commission's advice and

informed The Community Bank of the Commission's

characterization of the loans as impermissible

contributions. After apparently reaching an agreement with
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the treasurer to eliminate Mr. Hughes' name, the bank

promptly retired the guarantee of Mr. Hughes and confirmed

that the loan was "now in the name of Walter M. Calinger

alone and [is) unsecured and not guaranteed." Exhibit A,

Letter of December 21, 1984 from The Community Bank to Walter

Calinger. See Exhibit B, Redrafted Loan Document. This new

circumstance was communicated to the Commission and an

amended July Quarterly report was filed naming Mr. Calinger

as the sole endorser of the $10,000 loan. It was only at

X1 this point, seven months after the campaign loss, that the

Committee informed Mr. Hughes that "some problem" had

developed with the co-signing and that therefore the loan had

been redrawn retiring Mr. Hughes' endorsement.

Several months passed before the respondent heard

anything about this matter. The next communication Mr. Hughes

.r had concerning the loan was the Commission's July 18, 1985

notice announcing that it had determined that there was
N

Cr reason to believe that he had violated the federal elections

laws.
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I I. ARGUMENT

A. JOHN HUGHES' CO-SIGNATURE CAN NOT CONSTITUTE A VIOLATION

OF 2 U.S.C. § 441a(a)(1)(A) BECAUSE THERE HAS BEEN NO

LOAN DEFAULT AND HE NOW HAS NO LIABILITY ON THE NOTE

The Federal Election Campaign Act of 1971 defines the

term contribution as "any gift, subscription, loan, advance,

or deposit of money or anything of value made by any person

for the purpose of influencing any election for Federal

office." 2 U.S.C. § 441a(a)(1)(A) (1985).

Pursuant to this definition, Mr. Hughes has, to date,

donated $1,000 to the Calinger for Congress Committee, a

legally-acceptable contribution under the election laws. He

has not given the Committee any further monies. He has

provided the Committee with no illegal subscription, given no

personal loan, money advance or deposit, or donated anything

else of value.

Nevertheless, the Commission has chosen to characterize

Mr. Hughes' co-signature on the $10,000 loan as a personal

contribution to the Calinger Committee of half that amount,

$5,000, an amount exceeding the $1,000 per donor ceiling of

§ 441a(a)(a)(A). The Commission's characterization unjustly

prejudices Mr. Hughes' sterling reputation in Omaha and
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blemishes his integrity within his professional community.

It is definitionally improper and unwarranted in light of the

circumstances and the facts.

The Commission's characterization of Mr. Hughes'

involvement with the loan cannot be reconciled with either

the statutory or regulatory provisions governing the

definitiun of contribution. The General Counsel asserts a

violation of the $1,000 ceiling by citing to 2 U.S.C.

§ 431(8)(B)(vii)(I) which provides that a bank loan "shall be

considered a loan by each endorser or guarantor, in that

proportion of the unpaid balance that each endorser or

guarantor bears to the total number of endorsers or

guarantors." Exhibit C, General Counsel's Factual and Legal

Analysis, MUR No. 2051, p. 2 (July 18, 1985). Thus, the

General Counsel concludes that Mr. Hughes served as the sole

co-maker of the $10,000 loan, had therefore contributed half

that amount to the Calinger campaign, and consequently had

exceeded the $1,000 per donor ceiling. Id. at p. 3.

The statute on which the Commission relies, however,

calculates an endorser's contribution not by the amount of

the loan, but rather by the amount of "the unpaid balance."

2 U.S.C. § 431(8)(B)(vii)(I) (1985). The significance of

this statutory distinction must not be lost on the

Commission. Unlike the characterization offered by the
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General Counsel which determined Mr. Hughes' contribution as

a proportion of the amount of the loan, the proper

characterization of Mr. Hughes' contribution as calculated

under the statutory provision is determined as a proportion

of the amount of the loan's unpaid balance. The federal

elections regulations fully support this interpretation.

Title II of the Code of Federal Regulations provides that a

loan is only a contribution "to the extent that it remains

unpaid." 11 C.F.R. § 100.7(a)(1)(i)(B) (1985) (emphasis

added). If, conversely, the loan is repaid, it "is no longer

a contribution." Id. Furthermore, "[a]ny reduction in the

unpaid balance of the loan shall reduce proportionately the

amount endorsed or guaranteed by each endorser or

guarantor... ." 11 C.F.R. § 100.7(a)(1)(i)(C) (1985).

Under such a calculation scheme, Mr. Hughes'

1 "contribution" through his involvement with this $10,000 loan

would decrease as his liability decreases. Thus, assuming

but not conceding that Mr. Hughes' co-signature constituted

an actual guarantee of the $10,000 loan, his personal

liability would be $10,000 on default of the loan. As the

loan is repaid, Mr. Hughes' personal liability decreases and,

in direct proportion to this liability, his imputed

contribution decreases as well. According to the federal

regulation, if the loan is completely repaid, thus removing
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all personal liability to the guarantor, the Commission would

find that there was no longer any attributable contribution

amount from the Hughes' loan.

This reasoning is indistinguishable from the facts of

this present loan. When Mr. Hughes' co-signature was removed

from the $10,000 loan, his personal liability was entirely

and thoroughly extinguished as well. For the purposes of Mr.

Hughes' position, when The Community Bank retired the

original loan document and redrafted it without his name, the
N loan for which he was liable had been effectively "repaid".

There is, thus, no contribution within the meaning of 2

U.S.C. § 431(8)(B) and no violation of the federal election

laws under 2 U.S.C. § 441a(a)(1)(A).

A second definitional consideration also mitigates

against a finding of violation. As defined in the statute,

"contribution" involves the donation of "anything of value"

to a political candidate. 2 U.S.C. § 437(8)(A)(i) (1985).

Such a definition is both cogent and comprehensible. Under

the federal election laws, things given candidates which have

no value will not be accountable to either the donor or the

recipient as a contribution.

The Hughes co-signature is precisely such a valueless

addition. The evidence demonstrates that none of the parties

accorded any value whatsoever to the co-signature. Certainly
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the bank can not be said to have valued the co-signature for

a surety purpose. It requested no confirming information

that Mr. Hughes was adequately capitalized to insure the

loan. No debt references, salary statements or banking

balances were ever demanded. The bank merely sent Mr. Hughes

the document and filed it when it was returned. Upon being

notified by the Calinger Committee of a potential FEC

problem, the bank showed little concern or hesitation in

retiring the original note and drafting it anew without the

* second guarantee it had had before. In sum, The Community

Bank treated the Hughes co-signature for what it was: a

meaningless addition to an otherwise completely secure debt.

Neither of the co-signers held the document in any

esteem. Mr. Calinger explained it over the telephone to Mr.

Hughes as though the co-signing was an incidental formality

' and, considering the treatment of the document by the bank,

Mr. Hughes could have no reason to doubt this

characterization. Given this perception of the loan by all

involved parties and the almost matter-of-fact removal of the

Hughes name from the document by the bank, the Commission has

every reason to find that the co-signature did not satisfy

the "anything of value" requisite of § 431(8)(A)(i).
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B. JOHN HUGHES IS A LAW-ABIDING, WELL-MEANING CITIZEN OF

OMAHA. IF ANY PROVISION OF THE FEDERAL ELECTION LAWS

HAS BEEN INFRINGED, JOHN HUGHES IS PROPERLY

CHARACTERIZED AS NOTHING MORE THAN AN UNWITTING VICTIM

John Hughes is neither a politician nor a political

activist. He is a respected and accomplished midwestern

businessman. His interest in the political spectrum is

probably identical to that of his Omaha friends and
neighbors. His political profile is low, perhaps only

existent at all because his financial successes have made him

a prime target for prospective candidates.

To John Hughes, The Calinger campaign was no different.

Mr. Hughes played no prominent role in the campaign. He

neither brainstormed with the candidate on any regular basis,

nor engineered campaign strategy. Aside from his

contribution, Mr. Hughes' involvement with the Calinger for

Congress effort was modest and obscure.

In late April and early May of 1984, Mr. Hughes was

approached by the candidate who came seeking a contribution,

which he received. Originally impressed by Mr. Calinger and

his work on the city council, Mr. Hughes was sympathetic to

the candidate's urgent plea for last-minute help during the

final week of the Calinger campaign. Mr. Hughes had no
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reason to question the candidate's motives. The campaign was

a lively and intriguing one. Mr. Calinger's opponent, Thomas

Cavanaugh, was the younger brother of John Cavanaugh, the

congressional district's popular representative from 1977 to

1981. Thomas was unable, however, to capitalize on his older

brother's popularity because family disputes had kept John

from endorsing his brother early in the campaign. Mr.

Calinger, on the other hand, was twelve years older than

Cavanaugh and far and away the more experienced politician,
am campaigning from his post on the Omaha city council. The

candidate's anxious appeal to Mr. Hughes at this point in a

very hopeful campaign appeared completely harmless. Seen in

the broader picture, the candidate's request was for an

apparently meaningless co-signature on a note signed by a

respected and widely-known local public figure issued from a

_ bank which seemed completely uninterested in establishing or
confirming the co-signer's credit worthiness.

Mr. Hughes' unwitting involvement with the loan is

underscored by the circumstances surrounding the retirement

of the endorsement. When the Calinger Committee Treasurer

learned of the Commission's characterization of Mr. Hughes'

co-signature, he corrected the concern and purged the

guarantee--all without Mr. Hughes' knowledge or consent.

When he was informed that there may have been a problem with

-12-



the guarantee, that the loan had been redrafted without his

signature, and that his endorsement and liability had been

removed, Mr. Hughes could do little more than sigh. The

routine retirement of the co-signature reinforced its

meaninglessness.

Mr. Hughes had no intent to violate the federal election

laws. He was unaware that the loan he had signed had any

significance whatsoever. Financially, he was undisputably

correct. He has never been the subject of a Commission

review or investigation and, had he even been informed of the
Commission's concerns, he would undoubtedly had done what the

Calinger Committee treasurer did for him: correct the

problem. In fact, but for the good faith reporting of Mr.

Hughes' co-signature by the Treasurer, the Commission might

not have even discovered the loan at all. This investigation

seems to leave one with the impression that even when one

complies with the election regulations scrupulously, the

Commission will not.refrain from requesting punishment. He

has done nothing to conceal the facts from the Commission.

He has not, nor does the General Counsel contend that he has,

deceived the Commission or misled it in any way. To the

contrary, he has cooperated with the Commission to the best

of his abilities and stands ready to continue to do so.

If this investigation is a search for a culpable actor, the
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Commission would do well to shift its attention to the

campaign committee and away from Mr. Hughes who was an

unwitting participant. Mr. Hughes was acting appropriately on

the information provided him. His assistance was being

solicited by a public figure in one of the midwest's largest

cities. He was not informed by those charged to know that

the co-signing of a note under the circumstances described

above would constitute an unlawful contribution in violation

of federal law. He was inaccurately told that a variety of

other guarantors would join him on the note, that his was not

to be the only endorsement. He was kept completely unaware of

the developing controversy with the Commission and he was not

consulted prior to the destruction of his guarantee.

Considering the candidate's prestige in the community and the

candidate's staff's expertise in the elections arena, Mr.

Hughes understandably felt confident in relying on the

statements he received.

Cr It would appear that the culpable party here is the

knowing party. Information was clearly either intentionally

or negligently misrepresented to Mr. Hughes by those

individuals privy to the full story. He was persuaded into

this dilemma by those legally forbidden to solicit more than

$1,000 from each contributor. Parenthetically, the reports

and records are replete with information that neither the
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Committee nor the candidate knew that the co-signature

arguably constituted an election violation. Those who

convinced Mr Hughes to co-sign this loan were responsible to

know the technical provisions and subprovisions of statutes

and regulations that take nearly a full line of a printed

page to cite. It would be tragically unfair and improper for

the Commission's search for the blameworthy to end here at

the door of the unwitting and the misinformed. We urge the

Commission, therefore, to abandon this investigation.

C. FINDING JOHN HUGHES IN VIOLATION OF THE ELECTION LAWS

CAN NOT BE RECONCILED WITH THE COMMISSION'S HISTORICAL

TREATMENT OF SIMILAR CIRCUMSTANCES

%-

The Commission has apparently only thrice before

confronted possible violations of 2 U.S.C. § 441a(a)(1)(A) as

defined by 2 U.S.C. § 431(8)(B)(vii)(I) or 11 C.F.R. §

100.7(a)(1)(i)(C). See In re Citizens Comm. for Ernest F

Hollings, MUR No. 1768 (1985); In re Passaic County

Democratic Comm., MUR No. 1047 (1982); In re Friends of Roger

Jepsen, MUR No. 1042 (1980). The Commission's treatment of

the respondents in these investigations and the ensuing

resolution of these matters support Mr. Hughes' petition that

this current investigation be closed and his name be cleared.
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In the earliest matter, Jepsen, the Commission

investigated the receipt by the Friends of Roger Jepsen of a

$35,000 loan signed by the senatorial candidate Jepsen and

co-signed by his wife. The General Counsel recommended, and

the Commission subsequently agreed, that Mrs. Jepsen's

co-signature violated the prohibition of § 441a(a)(1)(A)

against the making of excessive contributions. Exhibit D,

General Counsel's Report, In re Friends of Roger Jepsen, MUR

1042, p. 2 (1980). During the ensuing investigation, the

Commission learned that Mrs. Jepsen's signature on the loan

was "simply a formality requested by the bank". Id. at 4.

The General Counsel thus subsequently revised its

If recommendation to urge that no further action be taken,

concluding that "[elven if Mrs. Jepsen's signature

technically made her a party to the note, her participation

in the transaction was minimal." Id. at 6 (emphasis added).

The circumstances in Jepsen mirror those surrounding the

Hughes loan. Mr. Hughes' signature can not be seriously

viewed as anything more than "simply a formally requested by

the bank." The facts clearly demonstrate that the bank did

not take the co-signature seriously or give it any greater

weight than a "formality" status. Moreover, even if the

Commission determines that the co-signing technically made

Mr. Hughes a party to the note, his participation in the

-16-



transaction was decidedly minimal. In fact, the

circumstances of this loan even further buttress the Jepsen

logic. In Jepsen, the offending signature was not removed.

In this case, as soon as the parties discovered that the

signature concerned the Commission, they had the bank retire

it. In this manner, the parties evidenced a measure of good

will and cooperation which only underscores the unwitting and

unintentional nature of the technical violation.

In the Passaic County matter, the Commission fined the

County Democratic Committee $1,500 for violating 2 U.S.C.§

441a(f) by accepting excessive campaign contributions.

Exhibit E, Conciliation Agreement, In re Passaic County

Democratic Comm., MUR 1047, p.8 (1982). The Commission

determined that Mr. Robert Angele had contributed a $12,000

loan, which was endorsed by Mrs. Angele, to the Democratic

Committee. Exhibit F, General Counsel's Report, In re Passaic

County Democratic Comm., MUR 1047, p.9 (1982). The General

Counsel concluded that "this loan constitutes a $6,000.00

contribution from each of the Angeles" and, more conclusively

that each of the contributions "exceeds lawful contribution

limitations." Id. at 10.

On the facts, the Angeles are far more culpable than

John Hughes. They were not pressured into making their loan

by a telephoning candidate. In fact, they made the loan to

-17-



an impersonal political committee. Their loan was not

co-signed by the candidate himself as was the case with the

Hughes loan. They were not told that others would be

co-signing the loan nor did the bank treat their loan in the

casual manner that The Community Bank did here. Presumably,

the Angeles had to answer at least a few financial inquiries

into their credit worthiness. Mr. Hughes, conversely, had to

answer none. In both form and substance, the Angeles did

more intentionally and deliberately to violate the election

laws than Mr. Hughes could ever be imputed to have done. Yet

it appears from an investigation of the FEC records that

neither the Commission nor the General Counsel ever

investigated the Angeles or made any other attempt to hold

them accountable for their election law violation. It would

be inapposite for this Commission to excuse the acts of those

more blameworthy than John Hughes and then prosecute Mr.

Hughes for dramatically less intentional actions. Such a

turnabout can not be comprehensibly reconciled with the

integrity of the Federal Election Commission or the dictates

of simple fairness.

Finally, in the Hollings matter, the treasurer of the

candidate's senatorial election committee was found in

violation of § 441a(a)(1) for endorsing a loan which

constituted an excessive contribution to the same candidate's
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presidential election committee. Exhibit G, Conciliation

Agreement, In re Citizens Comm. for Ernest F. Hollin s, MUR

1768, p.2 (1985). Although the Commission properly and

fairly fined the violators for this offense, the facts of

Hollings are readily distinguishable. First, there was a

strikingly significant danger of election abuse in this loan

guarantee arrangement. The guarantor of the loan was the

candidate's own senatorial election committee and the assets

used for collateral were the donations of those who had

supported Mr. Hollings for Senator. Clearly this is a

certain abuse of the senate committee's duty to use the

contributions it received for the purposes for which they

IT were intended. It takes no great leap of faith to imagine

that some of the contributors to Mr. Hollings' senatorial

campaign would not have had any desire to support his race

for the presidency. One would presume that contributors

donate money to a campaign to get an officeholder who will

Cr champion their causes--at home. The distance which

necessarily develops between a president and his previous

local constituency certainly would defeat this goal. The loan

also smacks of abuse because not only was the candidate which

each committee supported the same, but the treasurer of each

was as well.
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Second, the involved party, the committee treasurer, was

an individual who had greater access to and far more

familiarity with the provisions of the various election

statutes and regulations. When a committee treasurer, charged

to know each of these rules intimately, violates the election

laws there is undeniable culpability.

Third, the treasurer's endorsement was done

intentionally and with deliberation. Unlike Mr. Hughes, the

Hollings violation can not be characterized as unwitting.

Fourth, the size of the contribution attributed to the

Hollings loan dwarfs the Hughes loan. Section

lOO.7(a)(l)(i)(c) of Title 11 of the Code of Federal

Regulations provides that the "loan shall be considered a

loan [and thus a contribution] by each endorser or guarantor

in the same proportion to the unpaid balance that each

endorser or guarantor bears to the total number of endorsers

or guarantors." The loan in Hollings was for $35,000 and

only the Citizens Committee for Ernest F. Hollings endorsed

it. Thus, the size of the contribution is $35,000 divided by

the number of endorsers (1) for a total "contribution" of

$35,000. Mr. Hughes, by contrast, was a co-signer of a

$10,000 which calculates to a "contribution" of $5,000.

Thus, the culpability of Mr. Hughes is one-seventh that of

the Citizens Committee in the Hollings case.
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From every perspective, the Commission's prior treatment

of 2 U.S.C. § 441a(a)(1)(A) as defined by 2 U.S.C. §

431(8)(B)(vii)(I) and 11 C.F.R. § 100.7(a)(1)(i)(C) supports

this petition for a cessation of this inquiry. The unwitting

and unintentional consequences of Mr. Hughes' actions do not

need disciplining. He intended no wrong, his one misstep has

been entirely rectified, and the Commission can rest assured

that this error will never be repeated again.

D. IF ANY VIOLATION OF THE ELECTION LAWS HAS OCCURRED, IT

HAS NOW BEEN CORRECTED. THIS PENDING INVESTIGATION INTO

JOHN HUGHES' INVOLVEMENT, THEREFORE, IS UNNECESSARY AND

T LEGALLY MOOT

C*1 As has been previously established, the Commission has
voiced no concern regarding Mr. Hughes' initial $1,000

C
contribution to the Calinger for Congress Committee. There

are no irregularities concerning this donation and the $1,000

amount is entirely lawful pursuant to 2 U.S.C.

§ 441a(a)(a)(A).

The Commission's sole concern regards Mr. Hughes'

co-signature. If the Commission determine, contrary to the

terms of the elections statutes and regulations and contrary

to the dictates of fairness and equity, that the co-signature
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constituted a violation of § 441a(a)(1)(A), the error now has

been remedied. Upon discovering the technical concern of the

Commission, the Calinger Committee promptly corrected the

problem. Mr. Hughes' guarantee has been completely retired

and his liability on the banknote has been unequivocally

removed. He now stands as he has always stood regarding the

Calinger campaign: he is the civic-minded contributor of

$1,000 to the political race of a local Omaha public

official. There is nothing more. Having rectified this

potential violation, the Calinger Committee made further

review of Mr. Hughes' involvement unnecessary and legally

moot.

eCONCLUSION

For the reasons expressed above, it is respectfully

requested that the members of the Federal Election Commission

vote to dismiss this investigation by finding that there is

no probable cause to believe that Mr. John J. Hughes has

committed any violation of the Federal Election Campaign Act

of 1971 or of any provision of Title 2 of the United States

Code or of Title 11 of the Code of Federal Regulations.
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Dated: August 13, 1985 Respectfully submitted,

KUTAK ROCK & CAMPBELL
Attorneys for Respondent
1101 Connecticut Avenue, N.W.
Washington, D.C. 20036
(202) 828-2400

F. Josoh Orin, rsquire
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CERTIFICATE OF FILING

The undersigned hereby certifies that, pursuant to 11
C.F.R. § 111.16(c) (1985), ten (10) copies of this Reply of
Respondent have been filed with the Commission Secretary and
three (3) copies have been filed with the General Counsel,
Federal Election Commission 1325 K Stret, N.W., Washington,
D.C. 20463, on this .t 1. day of " 1985.
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C.
THE COMMUNITY BANK

December 21, 1984

Mr. Walter M. Calinger
1450 South 11 Street
C-maha, NE 68108

RE: Commercial Loan - Walt Calinger for Congress

Dear Mr. Calinger:

The three loans totaling $17,000 guaranteed by John Hughes,
David Newell, and Larry Myers now stand in the following position:

1. The guarantees of John Hughes, David Newell, and
Larry Myers have been destroyed and are no longer
valid.

2. All the loans are now in the name of Walter M. Calinger
only and are unsecured and not guaranteed.

The $5,000 loan and the $2,000 loan have been paid in full and
$2,000 has been paid on the principal on the $10,000 ioan.

Very truly,

Leon E. Evans, Jr.

PRESIDENT

spw

Ve Are Communy
5180 Ames AveJOmaha. Nebraska 68104/(402) 455-0900

e
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N .3FEDERAL TRUTH IN LENDING DISCLOSURE #

Credito COMMUNITY L.- NK OF NEBRASKA,
Debtos Name Walt Calinger for Congress

,orAdres, 1407 S. 13th St. Omaha, Ne. 68108
The following disclosures ame being made as required by the Truth-in-Lending Act and the Truth-in-Lending Simplification and Reform Act:

ANNUAL The cost of my FINANCE The dollar amount Amount The amount of credit Total of The amount I willcredit as a year- G the credit will cost provided to me or on have id after I havPERCENTAGE r*- CHARGE me. Financed my behal. Payments Made all payments
RATE 2 ove reg 44 ayheduled.

% s s 1 ,0 :0 I S
You have the right at this time to receive an itemization of the Amount Financed. C I want an itemization ibi do not want an Itemization
Your PAYMENT SCHEDULE will bwr

Number of Payments Amount of Payments When Payments Are Due
Demand

INTEREST RATE
A. C This loan has a fixed Interest rate.
B. K This loan has a varible Interst rate. The annual peoientage rat. may increase during the term of this transaction It the prime Interest rete of the Creditor

increases. The interest rate will not increase above %. The maximum interest rte Increase at one time will be_ %.
The rate will not increase more than once 0 every year; . Any Incrge will take the form of 0 higher payments amounts;
C more payments of the same amount; 03 a Ilrger amount due at maturity. For example, If the Interet rate Increased by % ino ae yew. 0D 0 your regular payments will inceese to S 0 you will hav to make

additional payments; C your final payment will Increase by
INSURANCE
Credit Life and Credit DisabilIty insurance are not required to obtain credit, and will not be provided unless you sign and agree to pay the additional cost. The
maximum Credit Life Insurance available on this loan when made is $
As additional Credit Ufe Insurance bcomes available through the reductIon of other indebtedness, it will beprovided at an addtional cost of S__....S1 .000.00 of coverag. authorization for premium Collection is covered by a serae agrsenent with the Creditor.

9. This loan is unsecured.
LATE CHARGE: If payment is not made in full within ten (10) days after Its scheduled date, Creditor may charge Dobtor(s) a late charge of 0 five percent (5%) of.each delinquent installment or .00. whichever Is less; Elinteest on each installment not exceeding the highest possible contract rate permitted by law. The current
rte is 2%oven r1pegional prime

, PREPAYMENT: If you pay off early, you
2, may X will not have to pay a penlty. which will be computed as follows: -

may . will not be entitled to a refund of part of the finance charge, computed using the Actuarial Method:
ADDITIONAL CHARGES Official fosn and taxes S

Other $
C THIS OBLIGATION IS PAYABLE ON DEMAND.
See your contract documents for any additional Information about non-payment, default, any required repayment in full before the scheduled date, and prepayment
refunds and penalties.

CONSUMER SINGLE PAYMENT OR DEMAND NOTE
The undersigned prois(s) to pay to the order of COMM JNITY BANK OF NEBRASKA,

Ten Thousand and 00/100- ------------ -- ------------- Dollars(S 10.a00.00 
o, Demnd te, 19 at creditor's office end also to pay C a minimum loan fee of S . IN inqmt on the unpaid
balance of this note from the date of this note until debtor has paid off the note in full,. at tn annual rte o2' Ov' a twPuloch aXr ,e
on the basis of the actual number of days elapsed and a 365 day year. The creditor has a right of set off or lien on any deposit in the financial institution which is
the property of a debtor or co-debtor.
The makers. principals. suretis, endorser, and guarantors of this note severally waive presentment for payment, demand, protest and notice of protest and non-payment
thereof, and all defenses on the ground of any extension of the time of payment that may be given by the holder or holders to them or either of them.
Debtor will pay a loan fte when this note is due; 0 ; and also when creditor demands payment.
NOTICE TO DEBTOR: Do not sign this agreement before you read It or If It contains blank spaces. You are entitled to a copy of the contract you sign. Keep this agree-
ment to protect your legal rights. By signing below, ,rso acknowledge receipt of a copy of this note on the date hereof.
Pui'po5ofLow Ca iati n Ex erses -C

W4e Ca gr ol Co ress
at e Debtr's Address

WCa4 .r M. Calinger
Debtor's Slonatur._..

Type Premium Signature

Credit Life t~1IAKO ERSA _ _ _ _ _ _ _ _ _ _ _ _
i - I want g i , E .R.S.

disability insurance
- ' A % ". " . ,

Credit Life and I wait c4*-i;fe* ' aQWDisability disability Insurance

You may obtain property insurance from anyone you want who i1s trm wt A ins rance from creditor you will pay S_,,
SECURITY INTEREST tltyreIegLntfoIo y
A. This loan as covere by a security agreement dated * 19 - cOvering the following property:

Per-son-11 Gulrntee

Debloes anatuns_ rMk*0%0 A - -
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GENERAL COUNSEL'S FACTUAL AND LEGAL ANALYSIS

MUR NO. -2051
RESPONDENT John Huches

SUMMARY OF ALLEGATIONS
This matter was referred to the Office of the General

Counsel by the Reports Analysis Division (RAD) and involves an
Iallegation that John Hughes made contributions exceeding the
limitation of 2 U.S.C. 5 441a(a)(1)(A) to the Calinger for

Congress Committee ('the Committee').

FACTUAL BASIS AND LEGAL ANALYSIS
* Schedule A of the 1984 July Quarterly Report of the
.ommittee disclosed the receipt of a $1,000 contribution from
John Sughes on May 2. 1984. Schedule C of the report disclosed a
;10,000 loan from the candidate and Mr. Hughes on May 10, 1984,
lue on demand at 14.75% interest.

N After two Requests for Additional Information were sent toI he Committee, one on October 15 and one on November 8, the
ommittee replied, on November 16, 1984, that it would "tend to
the matter of the contribution] immediately.0 On January 3,1985p the Committee submitted an amended Schedule C disclosing

the source of the loan as the Community Bank with the candidate
as the sole endorser or guarantor. The interest rate for theI
loan was listed as ten per cent.

In a telephone conversation on January 28, 1985, and in a
letter attached to an amended July Quarterly and received on
February 28, the Committee treasurer explained the apparently new



circumstances of the loan. The treasurer stated that Mr. Hughes
was an *accommodating maker" or "accommodating party" to the
loan. He informed RAD that, upon being informed by the treasurer
that the Commission considered "guarantees' to be "the same as
contributions," the bank 'rewrote the Note and the guarantee of
Mr. Hughes was destroyed." According to a letter from the bankIi
to the candidate, dated December 21, 1984, and enclosed by the
treasurer, the loan was now 'unsecured and unguarsnteed.-

while none of the reports or documents submitted disclosed

hen the bank removed Mr. Hughes as a loan guarantor, the
r :ommittee's 1984 October Quarterly (which was not received until
" I anuary, 1985) disclosed that, as of September 30, $814 of the
C74 ,10,000 loan had been repaid, and the bank's letter of

December 21 indicated that $2,000 of this loan had been repaid.

Section 441a(a)(1)(A) of Title 2 prohibits contributions
otm a person to any candidate and his authorized political

Fommittees with respect to any election for federal office which,
n the aggregate, exceed $1,000. Section 431(8) (A) (i) states

that the term "contribution' includes a loan. Section
i
431(8) (B) (vii) (I) provides that a loan from a bank is considered
"a loan by each endorser or guarantor in that proportion of the
unpaid balance that each endorser or guarantor bears to the total

number of endorsers or guarantors.'

In this matter, Mr. Hughes has served as a guarantor for an
amount which, when combined with his other contribution, exceeds the

S 441a(a) (1) (A) limit. The fact that, as of December 21, the

I---- M __ N__ I I
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bank removed Mr. Hughes as a guarantor does not negate the original
violation. The treasurer has posed the defense that Mr. Rughes was
not really a contributor because he was an 0accommodatIng maker.4
This is of no significance in determining the status of the
individuals under the Act. An accommodation party "is one who signs
an instrument in any capacity for the purpose of lending his name to
another to it.0 Neb. UCC 3-415(1). He is liable Just as anyone
else in the capacity in which he signs (e.g., maker, endorser).

T except that he can never be liable to the party he is accommodating.
.' The official comment to UCC 3-415 states that *[subsection (1)

4 recognizes that an accommodating party is always a surety (which
-.- includes a gua.antor)....-

fUnder the Act, therefore, Mr. Hughes, as the Sole co-maker with
the candidate on the $10,000 loan, has contributed half the amount
of the loan. He has, therefore, exceeded the $1,000 limit. Based

c on the foregoing analysis, the Office of the General Counsel
recommends that the Commission find reason to believe that John
Hughes violated 2 U.S.C. S 441a(a)(1)(A).

E-- M - --- --- -0 -
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BEFORE THE FEDERAL ELECTION COMMISSION
April 22, 1980 8t.A 7 5: 0 2

In the Matter of )
) MUR 1042

Friends of Roger Jepsen )
Dee Jepsen )

/

GENERAL COUNSEL'S REPORT

I. BACKGROUND

This matter involves the receipt by the Friends of

Roger Jepsen (the Committee) of a $35,000 loan from the

candidate, Roger Jepsen, in connection with the Republican

7 Senatorial Pri.ary in Iowa. On its 10 Day Pre-PrimaryS Report for 1978, the Committee reported the receipt of a

C loan of $35,000 from the candidate on April 27, 1978. The

note for this loan was due on demand with nine per cent

annual interest. The amended version of this report also

indicated that the origin of this loan was'a $35,000 loan

from the Security State Trust and Savings Bank to Roger and

Dee Jepsen (the candidate's wife) on April 27, 1978. For

this loan, the principal was due on demand with interest

at nine per cent payable semi-annually.

Based on this information, the Reports Analysis Division

(RAD) decided to seek more information as to the circumstances

of the bank loan and as to the possibility that Mrs. Jepsen's

actions with respect to the loan placed the Committee and her
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in violation of the 2 U.S.C. S 441a limits on contri-

butions to a candidate's authorized political committee.

On June 8, 1979, after receipt of a response from the

Committee Treasurer, Mr. John Henss, to a surface violation

letter, the Commission found reason to believe that the Committee

violated 2 U.S.C. 5 441a(f) by accepting the loan. On June 14,

1979, Mr. Henss responded in writing that:

...it is-normal procedure for a bank in making
a loan to any individual to require the in-
dividual's spouse to sign the loan along
with the borrower. The funds loaned by Roger
Jepsen to Friends of Roger Jepsen were assets
under the joint dominion and common control
of Roger and Dee Jepsen.

Mr. Henss included a copy of the Committee's repayment

note to Roger Jepsen. On June 25, Mr. Henss submitted an

additional statement that "the loan was obtained on the basis

N of known assets, familiar to the bank, under the joint dominion

and common control of Mr. and Mrs. Jepsen."

N. These responses were not considered adequate and,

on October 4, 1979, RAD referred the matter to the Office of

General Counsel (OGC). On February 5, 1980, the Commission

found reason to believe that Dee Jepsen had violated the 2 U.S.C.

S 441a(a)(1)(A) prohibition against making excessive contributions

to a candidate's authorized political committee. The Commission

notified the respondent and Senator Jepsen of this finding and
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enclosed a list of questions as to the ownership of the assets

serving as a basis for the bank loan.

On March 19, the Office of General Counsel received

a written response from Senator Jepsen stating that

Mrs. Jepsen's participation in the transaction was negligible,

and that the loan was to him alone based on his assets.

(See Attachment) Senator Jepsen provided copies of loan-related

documents, pursuant to the Commission's request, and used

them to support his answers.

Senator Jepsen noted that the bank's ledger card and

C the note indicate the loan to be unsecured. He also stated

that all of the assets totalling $190,500.50 listed in the

loan application were acquired by him with his "own efforts

and earnings," except an item of real estate designated

"farm trust" of which his share is $40,000. He stated

that the only property owned by his wife and him jointly

was their home valued at $130,000 with a $30,000 mortgage

N% still payable. He concluded this summary of his assets

by stating that "those other personal assets, over which [he]

had complete control, give ample coverage to the loan and

justified the transaction by the bank in its ordinary course

of business."

Senator Jepsen went on to discuss Mrs. Jepsen's lack of

participation in the loan transaction by pointing to the

fact that the list of assets was signed by him alone with no

indication of a co-maker. He also pointed out that the bank's

ledger card indicates the absence of a co-maker or endorser



- 4 -

and that the loan extension agreement was signed only by him.

He stated that Mrs. Jepsen's signature on the note was

"simply a formality requested by the bank.! and not an

indication that she was a co-maker or endorser. Senator

Jepsen also indicated that the bank did not issue a check

for the proceeds of the loan, but established a bank

account in his name only and, at his direction, transferred

the full amount he had borrowed to the Committee.

LEGAL ANALYSIS

2 U.S.C. S 441a(a)(1)(A) prohibits any person from
0

making contributions aggregating in excess of $1,000 to an

authorized committee of a candidate with respect to a

federal election. 2 U.S.C. S 441a(f) prohibits a political

committee from knowingly accepting such contributions. The

term "contribution" includes loans. 2 U.S.C. S 431(8)(A)(i),

formerly 2 U.S.C. S 431(e)(1). While there is no limit

on the amount of personal funds a candidate may contribute

N. to his own campaign, the term "personal funds," consistent

with the Supreme Court's decision in Buckley v. Valeo,

424 U.S. 1, 52-54 (1976), is defined by the regulations.

Assets of an immediate family member of a candidate are

considered "personal funds" of the candidate only if they

were "... assets to which at the time he ... became a

candidate the candidate had legal and rightful title,

or ... the right of benefical enjoyment, under applicable

State law, and which the candidate had legal right of

access to or control over ..." 11 C.F.R. S ll0.10(b)(1),

Advisory Opinions 76-26, 76-74.



- 5 -

In this matter, the $35,000 which the Committee listed

as a loan from Roger Jepsen originated as a bank loan to Senator

Jepsen. The Committee Treasurer's statements that the loan

was "obtained on the basis of known assets... under the joint

dominion and control of Mr. and Mrs. Jepsen" raised the

possibility that assets of Mrs. Jepsen's exceeding $1,000 in

value and not within the definition of "personal funds" of Senator

Jepsen were used as security for the loan, in violation of

2 U.S.C. S 441a(a)(1)(A). However, the loan was unsecured

as indicated by the bank's ledger card and the note.

Senator Jepsen has indicated that the bank gave this loan

after obtaining complete information as to his assets and

liabilities. The loan application submitted to the bank

lists Senator Jepsen's net assets totalling $190,000. The only

asset in which there is any evidence of an interest on Mrs. Jepsen'sC,

ITT part is the Jepsen's home which was valued at $130,000 with a

mortgage liability of $30,000. Thus, Senator Jepsen's assets apart
N'- from his 4ife's interest in the home substantially exceeded the amount

of the loan.

Mrs. Jepsen's signature on the note raises the question as

to whether or not she was a co-maker, guarantor, or endorser

and, therefore, a contributor according to 11 C.F.R. S 100.7(a)(1)

(i), formerly 11 C.F.R. S 100.4(a)(1)(i). The capacity that she has

assumed on the note is ambiguous. The ambiguity may be interpreted to

indicate she was an endorser. 1/ However, the line on the bank ledger

I/ Iowa Code Annotated S 554.3402 states: "Unless the instrument
clearly indicates that a signature is made in some other
capacity it is an endorsement."
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card asking for the signature of "Co-maker, Endorser, Description

of Collateral or Security Pledged" is left blank. Furthermore,

Mrs. Jepsen's signature does not appear on any other instruments.

The loan application listing assets and liabilities has

only Senator Jepsen's signature with the second signature

left blank. The co-debtor signature line on the loan extension

agreement is left blank. The account to which the funds

were transferred was stated to be in the name of Roger Jepsen

alone. Even if Mrs. Jepsen's signature technically'made her a
-N party to the note, her participation in the transaction was minimal.

While it would seem that Mrs. Jepsen's signature appeared on the note

because of her co-ownership of the house, the assets of Senator

TI Jepsen alone were amply sufficient to cover re-payment of the loan

and the bank chose not to deal in any further way with Mrs. Jepsen.

Therefore, the General Counsel recommends that the Commission

take no further action and close the file in this matter.

- III. GENERAL COUNSEL'S RECOMMENDATION

1. Take no further action.

2. Close the file.

3. Send the attached letters.

Date \Chmles N. Ste-el
General Counsel

Attachments

Letter and Documents from Respondent
-- sto- Respondents (2)--
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
)

Passaic County Democratic ) MUR 1047
Committee )

CONCILIATION AGREEMENT

The Federal Election Commission (hereinafter the

"Commission") initiated this matter pursuant to information

ascertained in the normal course of carrying out its supervisory

responsibilities and found reason to believe that the Passaic

County Democratic Committee ("Respondent" or the "Committee")

violated 2 U.S.C. SS 433, 434, 441a(f), 441b(a) and 11 C.F.R.

S 102.6 (presently S 102.5) and S 104.12 (formerly S 104.10 -/).

NOW, THEREFORE, the Commission and Respondent, having duly

entered into conciliation pursuant to 2 U.S.C. S 437g(a) (4) (A) do

hereby agree as follows:

I. The Commission has jurisdiction over the Respondent and

the subject matter of this proceeding.

II; Respondent has had a reasonable opportunity to

demonstrate that no action should be taken in this matter.

III. Respondent enters voluntarily into this Agreement with

the Commission.

IV. The pertinent facts in this matter are as follows:

*/ Prior to the 1979 Amendments.
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A. Respondent, Passaic County Democratic Committee

(the "Committee") is a political committee pursuant to 2 U.s.c.

S 431(4).

B. Failure to Register Timely

1. 2 U.s.c. S 433 requires committees which

receive contributions or make expenditures in connection with

federal elections exceeding $1,000.00 in a calendar year to

register with the Commission 10 days after such receipts or

expenditures.

2. The Committee initially registered with the

Commission on July 10, 1978.

7 3. The Committee made expenditures for federal

and non-federal primary election expenses aggregating $8,160.00

C4 in June, 1978 from its Election 1 (18-3584-1) and Regular (10-

l 1620-5) accounts.

4. The 1978 primary ballot included two federal
N

Cr offices as well as other non-Federal offices; accordingly, the

expenditures apportioned for federal candidates exceeded

$1,000.00.

5. The Committee should have registered ten days

after making these expenditures.

6. The Committee filed a termination report on

November 20, 1978.

7. The Committee re-registered with the

Commission on August 20, 1980.
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8. The Committee expended at least $13,150.00 on

May 30 and 31, 1980 for primary election expenses from its

Regular (10-1620-5) account.

9. The 1980 ballot included four federal offices

as well as other non-federal offices; accordingly the

expenditures apportioned for federal elections exceeded

$I,000.00.

10. The Committee should have re-registered ten
0 days after making these expenditures.

C. Failure to Report Receipts and Disbursements

1. 2 U.S.C. S 434 requires political committees

to report its total receipts and disbursements.

2. The Committee made expenditures in connection

with federal elections from two accounts in 1978, Regular (10-
1620-5) and Election 1 (18-3584-1) accounts, and from two

accounts in 1980, Regular (10-1620-5) and Election 2 (10-4434-5)

accounts.

3. The Committee reported the activity of its

Election 1 (18-3504-1) account and its Regular (10-1620-5)

account from July 1, 1978 until November 20, 1978, at which time

the Committee filed a termination report.

4. The Committee made expenditures in connection

with federal elections in June 1978 which were not reported to

the Commission.

5. The Committee made expenditures in connection

with federal elections in the 198-0 primary election
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from its Regular (10-1620-5) account in May 1980 which were not

reported to the Commission.

6. The Committee's reports disclosed payments

aggregating $694.77 for administrative costs related to federal

election activities in 1980.

7. Administrative costs attributable to 1980

federal elections were in the amount of $7,964.41.

8. The Committee should have reported and

accounted for the proper amount ($7,964.41) in its reports for

- 1980 federal election activities to the Commission.

Tr D. Acceptance and Use of Contributions from

Impermissible Sources

1. 2 U.S.C. S 441b(a) makes it unlawful for

political committees to accept contributions from corporations or

l7 labor organizations in connection with federal elections.

corporations

deposited in

expenditures

corpaorations

deposited in

expenditures

2. In 1978, the Committee received $4,745.00 from

and $100.00 from labor organizations which were

its Regular (10-1620-5) account and from which

for federal elections were -made.

3. In 1980, the Committee received $2,020.00 from

and $1,300.00 from labor organizations which were

its Regular (3.0-1620-5) account and from which

for federal elections were made.

4. 11 C.F.R. S 102.6 (presently S 102.5) requires

political committees which finance activities in connection with

both federal and non-federal elections to either establish a
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separate federal campaign committee which shall register as a

political committee or establish a single committee with a single

account to make contributions to Federal and non-Federal

candidates, but only if all contributions received are

permissible under the Federal Election Campaign Act (the "Act").

5. The Committee did not establish its accounts

pursuant to 11 C.F.R. S 102.6 (presently S 102.5), but rather

established numerous accounts from which expenditures for both

'7 federal and non-federal election activities were made. These

accounts contained funds not permissible under the Act.

6. 11 C.F.R. S 102.6 (presently S 102.5) also

prohibits the transferring of monies from an account not

specifically designated for federal elections to an account used

to finance federal election activities.

7. The Committee transferred monies in 1978 and

1980 from its Regular (10-1620-5) account, which was not

. specifically designated for federal elections and which contained

prohibited contributions, to its Election 1 (18-3584-1) and

Election 2 (10-4434-5) accounts from which expenditures for

federal elections were made. These transfers are as follows:
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FROM TO AMOUNT DATE OF TRANSFER

Regular Election 1 $19,700.00 11/01/78

Total: $19,700.00

Regular Election 2 $ 4,000.00 09/10/80

$ 8,830.00 .10/27/80

$ 2,000.00 10/30/80

$ 1,900.00 11/12/80

Total: $16,730.00

E. Failure to Disclose Cash on Hand

r. 2 U.S.C. S 434 and 11 C.F.R. S 104.12 require

political committees to disclose the source of its cash on hand.

2. The Committee reported a balance of $2,692.00

as its cash on hand upon registering in 1978.

3. The Committee failed to adequately disclose

the origin of this opening balance in its reports.

4. The Committee reported a balance of $1,619.51

upon its re-registration in 1980.

5. The Committee failed to adequately disclose

the source of this opening balance in its reports.

F. Inclusion of Monies from Impermissible Sources

within Cash on Hand

1. 11 C.F.R. S 104.12 (formerly S 104.10) makes

it unlawful for political committees to include within its cash

on hand any contributions from sources prohibited by 2 U.S.C.

S 441b.
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2. The Committee's cash on hand in 1978 and 1980

contained monies from prohibited sources.

G. Acceptance of Excessive Contributions

1. 2 U.S.C. S 441a(f) makes it unlawful for
multicandidate political committees to knowingly accept

contributions from individuals exceeding an aggregate of

$5,000.00 in any calendar year. (See 2 U.S.C. S 441a(a)).

2. 11 C.F.R. S 100.7(a)(1)(i)(C) states that a

C3 loan is a contribution by each endorser or guarantor, and that

each endorser or guarantor shall be deemed to have contributed

that portion of the total amount of the loan for which he or she

aqreed to be liable in a written agreement.

3. The Committee received a $12,000.00 loan

endorsed by Mr. Robert Angele and his wife, Lucy Angele, in its

Ic- Election 2 (10-4434-5) account on October 17, 1980.

4. -The $12,000.00 loan constitutes a $6,000.00
PS contribution from each of the Angeles.

or
5. Each contribution exceeds the limitations set

forth in 2 U.S.C. S 441a(a) by $1,000.00.

V. Respondent agrees that it violated:

1. 2 U.S.C. S 433 by failing to register timely

in 1978 and in 1980.

2. 2 U.S.C. S 434 by failing to report its total
receipts and disbursements in 1978 and 1980, including

administrative costs in 1980.
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3. 2 U.S.C. S 441b(a) by accepting contributions

from corporations and labor organizations in connection with

federal elections in 1978 and 1980.

4. 11 C.F.R. S 102.6 (presently S 102.5) by

failing to establish committees in accordance with this

provision, and by transferring funds from an account not

designated for federal election activities and which contained

prohibited funds to an account used to finance federal election

_. activites.

5. 11 C.F.R. S 104.12 (formerly S 104.10) by

failing to disclose the source of its cash on hand in 1978 and

1980; and by including within its cash on hand monies not

permitted by the Act.

6. 2 U.S.C. S 441a(f) by receiving contributions

9 in excess of limitations set forth by 2 U.S.C. S 441a(a).

VI. Respondent will pay-a civil penalty to the treasurer of

the United States in the amount of one thousand and five hundred
C-'

dollars ($1,500.00) pursuant to 2 U.S.C. S 437g(a) (5) (A).

VII. Respondent agrees that it shall not undertake any

activity which is in violation of the Federal Election Campaign

Act of 1971, as amended, 2 U.S.C. S 431, et seq.

VIII. The Commission, on request of anyone filing a

complaint under 2 U.S.C. S 437g(a) (1) concerning the matters at

issue herein or on its own motion, may review compliance with

this agreement. If the Commission believes that this agreement

or any requirement thereof has been violated, it may institute a
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civil action for relief in the United States District Court for

the District of Columbia.

IX. The agreement shall become effective as of the date

that all parties hereto have executed same and the Commission has-.

approved the entire agreement.

X. It is agreed that respondent shall have no more than

ninety (90) days from the date this agreement becomes effective

to comply with and implement the requirement contained in this

agreement and to so notify the Commission.

-T DATE: /,Charles N. Steele
4 ,U General Counsel

BY:____
Kenneth A. Gross/

N Associate General Counsel

DATE:-6/"7. ai c _ _ _ _ _ _ _ _ _ _

el Passaic County Democratic
Committee

BY: of A~

ITS:________________
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In the Matter of )) MUR 1047
Passaic County Democratic 

)

Committee )

GENERAL COUNSEL' S REPORT

I. Background

On July 14, 1981, the Commission voted to audit the Passaic

County Democratic Committee (the "Committee") pursuant to

2 U.S.C. S 437g. Prior to the audit, the Commission had foundC'.

q r reason to believe that the Committee had violated certain

provisions of the Federal Election Campaign Act of 1971, as

I amended (the "Actu). Specifically, on February 8, 1980, the

Commission had found reason to believe that the Committee

violated 2 U.S.C. S 433, 11 C.F.R. S 102.6(b) !/ and 2 U.S.C.

S 441b(a) by transferring funds from accounts established for

N, non-federal elections which contained corporate monies to its

account designated for federal election activities.

Additionally, on July 14, 1981, the Commission found reason to

believe that the Committee violated 2 U.S.C. S 434, 11 C.F.R.

S 104.12 by failing to disclose the source of its cash on hand

in 1978 and 1980; 2 U.S.C. S 441a(f) by receiving a contribution

1/ This cite refers to the regulations in effect at the date
that the activity in question took place, namely, the regulations
prior to the January 1, 1981 revisions. This provision is
presently 11 C.F.R. S 102.5(a).
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in excess of limitations set forth by 2 u.S.C. S 441a(a); and

2 U.S.C. S 434 by failing to disclose receipts and expenditures

for administrative costs in its 1980 reports.

The Commission and the Committee had been engaged in

informal conciliation from November 13, 1980 to July 19, 1981, at

which time the Commission suspended the conciliation proceedings

until the audit results were available. The audit was completed

on January 15, 1982. 2/ The Audit Division forwarded a report to

this office on March 4, 1982.

This report will analyze the information obtained from the

audit regarding the Committee's general financial activities.

This report will also discuss information relating to previous

reason to believe findings, and will recommend additional reason

to believe findings.

II. Overview: the Committee's General Financial Activities

The most notable fact evidenced by the audit is that the

( Committee is primarily a state and local committee. The audit

work papers show that the Committee's financial activities

focused on non-federal party elections. In fact, the Committee

never made a direct contribution to any federal candidate. The

Committee did however pay for billboards and get-out-the-vote

2/ The audit was initially scheduled for early November,
however, due to problems of coordination with Committeepersonnel, the audi.t had to be rescheduled for December 7, 1981.
Moreover, due to further problems of coordination with the
Committee, the audit was temporarily suspended from December 14
through January 4, 1982.
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activities which indirectly supported certain federal candidates

whose names appeared on the billboards or ballots. The Committee

was therefore required to allocate to federal elections a

weighted portion of these expenditures.

The audit disclosed that the Committee had an aggregate of

eight accounts 32/ during the audit period; however, expenditures

for federal elettions were only made from three of

these accounts. 1/ Attached for the Commission's reference is a

flow chart illustrating the relationship of these accounts (see

Attachment 1).

The total amount expended for federal elections only

constituted a small percentage of the Commitee's activities. The

audit work papers show that from January, 1978 through December,

1981 (hereinafter referred to as the "audit period") V an

aggregate of $52,251.04 was attributable to federal election

3/ The Committee had four "Election" ac -counts, one "Regular"
account, and three "Office" accounts. The label "Election" does
not necessary refer to an account established for federal
elections. This is evident from the fact that certain "Election"
accounts were very active in 1979 and 1981 when no expenditures
were made for federal elections.

4/ These three accounts were not all active simultaneously.
Also, all three accounts were with the same bank. The Committee
drew from the Election 1 account in 1978; the Election 2 account
in 1980; and the Regular account in 1978 and 1980. The numerics
assigned to these accounts are by this office for reference
purposes.

5 / All figures and comments relate to the audit period unless
otherwise specified.

I
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activities, whereas the aggregate amount expended was

$385,009.68. Thus, the amount of the expenditures attributable

to federal elections comprise 13.6% 6/ of the Committee's total

financial activity. Also, certain federal candidates reimbursed

the Committee for expenditures made on their behalf.

Specifically, the principal campaign committee of Congressman

Robert A. Roe, repaid the Committee $10,780.00. Likewise, the

Carter-Mondale Re-Election Committee, Inc. repaid the.Committee

$1,436.33. The balance of contributions received from federally

_ registered committees was $2,127.00. 7/

The Committee received an aggregate of $405,010.00 in all

T eight of its accounts. Of this amount, $50,755.00 were verified

as corporate contributions; V§. $4,870.00 were contributions from

labor organizations and local government groups; and $55,868.01

were contributions from unregistered committees. 9/As noted,

al6/ Additionally, this percentage results after using an
allocation formula (approved by the Commission in AO 1976-72)
which applies proportionately more weight to federal candidates.

7Z/ These contributions are as follows: $1,300.00 and $700.00
from the Women's Division of the Passaic County Democratic Club
on October 4, 1978 and October 23, 1979, respectively; and
$127.00 from the New Jersey Democratic State Committee, Federal
Election Account, on October 8, 1980.

8/ The Office of General Counsel sent to the New Jersey State
Corporate Division a list of all contributing entities in the
Committee's ledger which might have been incorporated. The
"corporate contributions" referred to in this report are the
contribuitons from those entities the Corporate Division has
documented as incorporated.

9/ New Jersey election law permits the receipt and use of all of
these contributions for its elections.
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the Committee only received $14,370.33 from federally registered

committees, of which $12,216.33 were reimbursed. Thus, the audit

work papers demonstrate that the Committee's primary concern was

non-federal elections. 1_0/

III. Previous Reason to Believe Findings

A. Use of Impermissible Funds in connection with Federal

Elections

On February 8, 1980, the Commission found reason to believe

that the Passaic County Democratic Committee violated 2 U.S.C.

S 433, 11 C.F.R. S 102.6 and 2 U.S.C. 5 441b by transferring

monies from an account containing corporate contributions to an

T account from which expenditures for federal nlections were made.

2 U.S.C. S 441b(a) prohibits political committees from

accepting and using contributions from corporations and labor

organizations in connection with federal elections. In order to

N ensure that political committees do not commingle these

a prohibited monies with funds permitted for use in federal

elections -- especially in states which permit the use of

corporate and labor contributions for state and local elections -

10/ It should also be noted that had the Committee been
knowledgeable of federal election laws and established separate
federal and non-federal accounts in accordance with 11 C.F.R.
S 102.6, the Committee lawfully could have used corporate and
labor contributions to finance those expenditures allocated tostate and local candidates in connection with its partisan and
get-out-the-vote drives pursuant to AO 1978-10. These drives
comprised a good portion of the Committee's activities.

0
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about the origin of its $1,619.57 beginning balance, the

Committee explained that this amount was the residual of its 1979

Election account which was transferred to the 1980 Election

account. Inasmuch as the last deposit into its 1979 Election

account was a $23,000.00 transfer from its Regular Account which

contained corporate and labor monies, the 1980 cash on hand

apparently contained funds prohibited by 2 U.S.C. S 441b.

Therefore, the Office of General Counsel recommends'that the

Commission find reason to believe that the Committee violated

2 U.S.C. 5 441b(a) and 11 C.F.R. S 104.12 by including monies

from corporations and labor organizations within its cash on hand

in 1978 and 1980.

C. Receipt of Excessive Contribution

On July 14, 1981, the Commission found reason to believe

that the Committee violated 2 U.S.C. S 441a(f) by receiving a

contribution in excess of limitations set forth by 2 U.S.C.

C 5 441a(a). 15/ The Commission based this finding on a report

which disclosed a $12,000.00 loan from the Jefferson National

Bank on October 17, 1980, which was endorsed by Robert Angele.

Since the Committee's reports only disclosed one person as the

endorser, it appeared that the entire amount of the loan may have

been a contribution from Mr. Angele.

5/ 2 U.S.C. S 441a(a) (1) (C) prohibits individuals from
contributing in excess of $5,000.00 per calendar year to state
party committees. 2 U.S.C. S 441a(f) prohibits committees from
receiving contributions in excess of the limitations set forth by
2 U.S.C. S 441a(a).
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The audit disclosed that the loan was in fact endorsed by

Mr. Robert Angele and his wife, Lucy Angele. 1-6/ The loan was

deposited in the Committee's Election 2 account.

11 C.F.R. S 100.7(a)(1)(i)(C) states that a loan is a

contribution by each endorser or guarantor, and that each

endorser or guarantor shall be deemed to have contributed that

portion of the total amount of the loan for which he or she

agreed to be liable. 17/ Accordingly, this loan constitutes a

$6,000.00 contribution from each of the Angeles. Each of these

contributions exceeds lawful contribution limitations by

$1,000.00. 18/ The audit therefore confirms this reason to

Z believe finding, however, the audit also reveals that the

Committee accepted not one, but rather two excessive

contributions.

S _16/ It remains unclear to whom the loan check was made payable,
however, bank records show that the loan and interest

C ($12,312.00) were repaid by a February 10, 1981 check drawn on
the Committee's Election 3 account.

17/ Moreover, (former) 11 C.F.R. S 102.6 sets forth that all
contributions deposited into an account from which both federal
and non-federal expenditures are made are subject to the
contribution limitations of the act regardless of whether such
contributions are for use in connection with federal or
non-federal elections. Thus, the loan, regardless of whether the
Angeles intended it to finance non-federal elections, is subject
to the Act's contribution limitations.

18/ The audit report notes that the Audit Division's review of
receipts records for the period audited revealed no other
contributions from either Robert or Lucy Angele.
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BEFORE THE FEDERAL ELECTION COM14ISSION
In the Matter of )

)
Citizens Committee For Ernest F. ) MUR 1768Hollings by its treasurer,
Rene Debacker

CONCILIATION AGREEMENT

This matter was initiated by the Federal Election Commission
("Commission") pursuant to information ascertained in the normal
course of carrying out its supervisory responsibilities. The
Commission found reason to believe that the Citizens Committee

' for Ernest F. Hollings by its treasurer, Rene Debacker
("Respondent"), violated 2 U.S.C. S 441a(a) by making an
excessive contribution and 2 U.S.C. S 434(b) for failing to
report the contribution.

NOW, THEREiORE, the Commission and Respondent, having duly
entered into conciliation pursuant to 2 U.S.C. S 437g(a) (4) (A) (i)

do hereby agree as follows:

I. The Commission has jurisdiction over the Respondent,
and the subject matter of this proceeding.

II. Respondent has had a reasonable opportunity to
demonstrate that no action should be taken in this matter.

III. Respondent enters voluntarily into this agreement with
the Commission.

IV. The pertinent facts in this matter are as follows:
1. Respondent, Citizens Committee for Ernest F.

Hollings, is the authorized political committee of Senator

Ernest F. Hollings.



2. Reppondent, Rene Debacker, i the treasurer of the

Citizens Committee for Ernest F. Hollings.

3. Respondent Citizens Committee For Ernest F.

Hollings by its treasurer Rene Debacker guaranteed a $35,000

bank loan to Hollings For President, Inc.

4. The loan was repaid in 31 days.

5. This guarantee of a loan was an excessive

contribution (hereinafter "excessive contribution").

6. Respondent Citizens Committee for Ernest F.

Hollings by its treasurer Rene Debacker violated 2 U.S.C.

S441a(a) (1) by making that excessive contribution in the

amount of $34,000 to Hollings For President, Inc.

7. Although Hollings For President, Inc., by its

treasurer Rene Debacker disclosed the bank loan in a timely

manner, the Respondent Citizens Committee by its treasurer
-0" Rene Debacker violated 2 U.S.C. S 434(b) by failing to

7report that excessive contribution to Hollings for

President, Inc.

V. Respondent Citizens Committee for Ernest F. Hollings

C will pay a civil penalty to the Treasurer of the United States in

the amount of Two Thousand Dollars ($2,000), pursuant to 2 U.S.C.

S437g(a) (4) (A).

VI. Respondent agrees that it shall not undertake any

activity which is in violation of the Federal Election Campaign

Act of 1971, as amended, 2 U.S.C. S 431, et seq.

VII. The Commission, cn request of anyone filing a complaint

under 2 U.S.C. S 437g(a) (1) concerning the matters at issue

herein or on its own motion, may review compliance with this



agreement. If the Com,:ission believes that this agreement or any
requirement thereof has been violated, it may institute a civil

action for relief in the United States District Court for the

District of Columbia.

VIII. This agreement shall become effective as of the date
that all parties hereto have executed same and the Commission has

approved the entire agreement.

IX. Respondent shall have no more than thirty (30) days
from the date this agreement becomes effective to comply with and

implement the requirements contained in this agreement and to so

notify the Commission.

X. This Conciliation Agreement constitutes the entire

agreement between the parties on the matters raised herein, and

no other statement, promise, or agreement, either written or
*oral, made by either party or by agents of either party, that is

not contained in this written agreement shall be valid.

FOR THE COMMISSION:

Charles N. Steele
General Counsel

Mnnth A. Gross/ Date
Associate Gener Counsel

FOR THE RESPONDENT:

For Resp zdentr jtizens Committee
for Ernest F. Hollings

By Rene Debacker, Treasurer



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of ))
Calinger for Congress Committee ) MUR 2051
John W. Herdzina, )

as treasurer )

CITY OF OMAHA
SS:

STATE OF NEBRASKA

AFFIDAVIT OF WALTER CALINGER

WALTER CALINGER, being duly sworn, deposes and says:

1. In the Spring of 1984, I was a candidate in the

Nebraska Democratic Partyls primary for the position of

United States Representative for the Second Congressional

District.

2. In an effort to comply with all provisions of the

Cr federal campaign laws, I formed the Calinger for Congress

Committee ("The Committee"). The Committee was duly

authorized to contract for services on my behalf and, indeed,

throughout the campaign, the Committee did so.

EXHIBIT 4



3. During the campaign, I decided to invest additional

monies into the primary election. To that end, my campaign

manager, David Newell, contacted The Community Biank ( "Bank")

who indicated to me that it was willing to lend the money to

me without any preconditions or requirements. Specifically,

the Bank did not require that I obtain any guarantees for the

loans.

4. On my own initiative, I asked other citizens of the

Second Congressional District to act as guarantors. When I

asked these individuals to act as guarantors, I believed that

.40 it was perfectly legal to have these individuals function in

that capacity. When these loans were obtained, the campaign

_ was not financially destitute or desperate. The decision to

secure these monies was part of a strategic campaign plan.

5. My campaign manager, David Newell, negotiated the

first loan of $5,000 on behalf of the campaign. I asked

Lawrence Myers and John Hughes to act as guarantors for loans

in the amounts of $2,000 and $10,000 respectively. The first

two loans have been repaid completely by the Committee or

me. I have repaid one half, $5,000, of the $10,000 loan.

Neither Lawrence Myers nor John Hughes was involved in the

negotiations of these loans with the Bank.

6. At no time did I understand or realize that these

arrangements arguably may have violated any Federal Election

Commission ("FEC") regulations or campaign laws.

-2-



7. When the campaign treasurer informed me that the

Reports Analysis Division ("RAD") of the Federal Election

Commission asked questions about the guarantees, I directed

him to take immediate action. Throughout the history of the

Committee, we have attempted to comply with all aspects of

the regulations. The guarantees were disclosed by my

treasurer in routine filings with the Commission. I informed

the bank that the guarantors' theoretical obligations, which

was merely cosmetic, were arguably not permissible by the

FEC. At my request, the Bank immediately rewrote the notes

and agreed that I would be solely responsible for the loans.

At the direction of an employee of the FEC, the guarantees

were "destroyed." The campaign was told that both guarantees

Tand loan documents that might be extant which indicated other

than sole responsibility of candidate should be changed

and/or destroyed so as to make the candidate solely

'WI responsible for any loan amounts. The campaign complied with

C-
the directions of the FEC.

N
8. There has been no defaults associated with the

loans. I make regular payments on the one remaining loan. I

plan to continue to make these payments until the loan is

completely repaid.

9. Neither Lawrence Myers nor John Hughes has had any

involvement with the Bank throughout the history of this

loan. The checks for repayment of these loans by the

-3-



Committee which were made out to "Walter Calinger and John

Hughes," were created by the campaign treasurer. Neither

Lawrence Myers nor John Hughes had any involvement in these

checks and they did not negotiate the amounts or terms of

these payments.

Dated:
Walter Calinger

Swo/t t9 and subscribed before me this /"'day
of , 1986

NOTARY PUBLIC

My Commission

.-

N
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FEDERAL ELECTION COMMISSION
WASHINGTON. DC. 20463

Jutie 26, 1986

David Newell
4027 Bauman Avenue
Omaha, Nebraska 68112

RE: MUR 2051

David Newell

Dear Mr. Newell:

Pursuant to your letter dated June 17, 1986, this Office is
granting you an extension of time in which to file a reply brief
in the above-captioned matter. The reply brief is now due on
July 9, 1986.

If you have any questions, please contact Jonathan Levin,

the attorney assigned to this matter, at (202) 376-5690.

Sincerely,

Charles N. Steele
Genera; Counsel

EY: Lawrence M. Noble
Deputy General Counsel



g FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

David Newell
4027 Bauman Avenue
Omaha, Nebraska 68112

RE: MUR 2051

David Newell

Dear Mr. Newell:

Pursuant to your letter dated June 17, 1986, this Office isgranting you an extension of time in which to file a reply brief
in the above-captioned matter. The reply brief is now due on
July 9, 1986.

If you have any questions, please contact Jonathan Levin,
the attorney assigned to this matter, at (202) 376-5690.

7 Sincerely,

Charles N. Steele
General Counsel

BY: Lawrence M. Noble
N. Deputy General Counsel
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FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

June 19, 1986

F. Joseph Warin, Esquire
Kutak, Rock & Campbell
1101 Connecticut Ave., N.W.
Washington, D.C. 20036

RE: MUR 2051
Calinger for Congress

John W. Herdzina, as
treasurer

John Hughes

Dear Mr. Warin:

Pursuant to your letter dated June 16, 1986, this Office is
granting you an extension of time in which to file reply briefs
in the above-captioned matter. The reply briefs are now due on
June 30, 1986.

If you have any questions, please contact Jonathan Levin,
the attorney assigned to this matter, at 376-5690.

Sincerely,

Charles N. Steele
General Counsel

Lawrence M. Noble u'-
Deputy General Counsel



FEDERAL ELECTION COMMISSION
WASHINGTON, D C 20463

F. Joseph Warin, Esquire
Rutak, Rock & Campbell
1101 Connecticut Ave., N.W.
Washington, D.C. 20036

RE: MUR 2051
Calinger for Congress

John W. Herdzina, as
treasurer

John Hughes

Dear Mr. Warin:

Pursuant to your letter dated June 16, 1986, this Office isgranting you an extension of time in which to file reply briefs
in the above-captioned matter. The reply briefs are now due on
June 30, 1986.

If you have any questions, please contact Jonathan Levin,the attorney assigned to this matter, at 376-5690.

Sincerely,

Charles N. Steele
General Counsel

BY: Lawrence M. Noble
Deputy General Counsel
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FEDERAL ELECTION COMMISSION
WASHINGTON, D C 20463

F. Joseph Warin, Esquire
Kutak, Rock & Campbell
1101 Connecticut Ave., N.W.
Washington, D.C. 20036

RE: MUR 2051
Calinger for Congress

John W. Herdzina, as
treasurer

John Hughes
"on

Dear Mr. Warin:

_Pursuant to your letter dated June 16, 1986, this Office isgranting you an extension of time in which to file reply briefsin the above-captioned matter. The reply briefs are now due on
June 30, 1986.

If you have any questions, please contact Jonathan Levin,the attorney assigned to this matter, at 376-5690.

Sincerely,

Charles N. Steele
General Counsel

Nr

BY: Lawrence M. Noble
Deputy General Counsel
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1101 CONNECTICUT AVENUE, N.W. DENVER

N9W YORK
WASHINGTON. 0. C. 20036 OMAHA

(202) 828-2400

June 16, 1986

Charles N. Steele
General Counsel
Federal Election Commission
Washington, D.C. 20463

Re: MUR 2051
Calinger for Congress
John W. Herdzina, as treasurer

Dear Mr. Steele:

We received your letter dated June 4, 1986. Please be
advised that this is the first communication that we have
received from your office since September 1985. Despite
repeated inquiries to the attorney handling the matter, we
received no additional information on its status.

T By this letter, we request an extension of time to
confer with you and, if necessary, respond in writing to the
allegations put forward in your briefs. This request is
necessary because I have been out of town for two weeks.

If this request is dishonored, please advise me in
writing.

I look forward to discussing this matter with you and
N. resolving it in an amicable manner.

Sincerely,

F. Joseph Warin

jjb

cc: John Hughes

90 :Ilv lt Nnr 9 .
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FEDERAL ELECTION COMMISSION

WASHINGTON, D C 20463

F. Joseph Warin, Esquire
Kutak, Rock & Campbell
1101 Connecticut Avenue, N.W.
Washington, D.C. 20036

RE: MUR 2051
Calinger for Congress
John W. Herdzina, as treasurer

Dear Mr. Warin:

Based on information ascertained in the normal course of
carrying out its supervisory responsibilities and information
supplied by you, the Federal Election Commission, on June 26,
1985, found reason to believe that the Calinger for Congress
Committee and John W. Herdzina, as treasurer, had violated 2
U.S.C. S 441a(a)(f) and that John J. Hughes had violated 2 U.S.C.
S 441a(a)(1) (A), and instituted an investigation in this matter.After considering all the evidence available to the Commission,

T the Office of the General Counsel is prepared to recommend thatthe Commission find probable cause to believe that a violation
has occurred.

Submitted for your review are briefs stating the position ofthe General Counsel on the legal and factual issues of the case.
Within fifteen days of your receipt of this notice, you may file
with the Secretary of the Commission briefs (10 copies if
possible) stating your position on the issues and replying to the
briefs of the General Counsel. (Three copies of such briefs
should also be forwarded to the Office of General Counsel, if
possible.) The General Counsel's briefs and any briefs which you
may submit will be considered by the Commission before proceeding
to a vote of probable cause to believe a violation has occurred.

If you are unable to file responsive briefs within 15 days,you may submit a written request to the Commission for an
extension of time in which to file the briefs. The Commission
will not grant any exensions beyond 20 days.

A finding of probable cause to believe requires that theOffice of the General Counsel attempt for a period of not less
than thirty, but not more than ninety, days to settle this matter
through a conciliation agreement.
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Should you have any questions, please contact Jonathan
Levin, the attorney assigned to handle this matter, at (202) 376-
5690.

Sincerely,

Charles N. Steele
General Counsel

Enclosure
Brief



FEDERAL ELECTION COMMISSION
WASHINGTON, D C 20463

F. Joseph Warin, Esquire
Kutak, Rock & Campbell
1101 Connecticut Avenue, N.W.
Washington, D.C. 20036

RE: MUR 2051
Calinger for Congress
John W. Herdzina, as treasurer

Dear Mr. Warin:

Based on information ascertained in the normal course ofoD carrying out its supervisory responsibilities and information
supplied by you, the Federal Election Commission, on June 26,
1985, found reason to believe that the Calinger for Congress
Committee and John W. Herdzina, as treasurer, had violated 2
U.S.C. S 441a(a)(f) and that John J. Hughes had violated 2 U.S.C.
S 441a(a) (1) (A), and instituted an investigation in this matter.
After considering all the evidence available to the Commission,

T the Office of the General Counsel is prepared to recommend that
the Commission find probable cause to believe that a violation
has occurred.

Submitted for your review are briefs stating the position of
Wr the General Counsel on the legal and factual issues of the case.

Within fifteen days of your receipt of this notice, you may file
with the Secretary of the Commission briefs (10 copies if
possible) stating your position on the issues and replying to the

N" briefs of the General Counsel. (Three copies of such briefs
should also be forwarded to the Office of General Counsel, if
possible.) The General Counsel's briefs and any briefs which you
may submit will be considered by the Commission before proceeding
to a vote of probable cause to believe a violation has occurred.

If you are unable to file responsive briefs within 15 days,
you may submit a written request to the Commission for an
extension of time in which to file the briefs. The Commission
will not grant any exensions beyond 20 days.

A finding of probable cause to believe requires that the
Office of the General Counsel attempt for a period of not less
than thirty, but not more than ninety, days to settle this matter
through a conciliation agreement.
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Should you have any questions, please contact Jonathan
Levin, the attorney assigned to handle this matter, at (202) 376-
5690.

Sincerely,

Charles N. Steele
General Counsel

Enclosure
Brief

i.'
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FEDERAL ELECTION COMMISSION
WASHINGTON, DC 20463

David Newell
4027 Bauman Avenue
Omaha, Nebraska 68112

RE: MUR 2051

David Newell

Dear Mr. Newell:

Based on information ascertained in the normal course ofcarrying out its supervisory responsibilities and information
supplied by you, the Federal Flection Commission, on June 26,1985, found reason to believe that you violated 2 U.S.C.S 441a(a) (1) (A), and instituted an investigation in this matter.After considering all the evidence available to the Commission,the Office of the General Counsel is prepared to recommend thatthe Commission find probable cause to believe that a violation
has occurred.

Submitted for your review is a brief stating the position ofthe General Counsel on the legal and factual issues of the case.Within fifteen days of your receipt of this notice, you may filewith the Secretary of the Commission a brief (10 copies ifpossible) stating your position on the issues and replying to thebrief of the General Counsel. (Three copies of such brief should
_. also be forwarded to the Office of General Counsel, if possible.)The General Counsel's brief and any brief which you may submitwill be considered by the Commission before proceeding to a voteof probable cause to believe a violation has occurred.

C,
If you are unable to file a responsive brief within 15 days,you may submit a written request to the Commission for anextension of time in which to file the brief. The Commissionwill not grant any exensions beyond 20 days.

A finding of probable cause to believe requires that theOffice of the General Counsel attempt for a period of not lessthan thirty, but not more than ninety, days to settle this matter
through a conciliation agreement.
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Should you have any questions, please contact Jonathan
Levin, the attorney assigned to handle this matter, at (202) 376-
5690.

Sincerely,

Charles N. Steele
General Counsel

Enclosure
Brief



FEDERAL ELECTION COMMISSION
WASHINGTON, D C 20463

David Newell
4027 Bauman Avenue
Omaha, Nebraska 68112

RE: MUR 2051

David Newell
Dear Mr. Newell:

Based on information ascertained in the normal course ofcarrying out its supervisory responsibilities and informationsupplied by you, the Federal Election Commission, on June 26,1985, found reason to believe that you violated 2 U.S.C.S 441a(a)(l)(A), and instituted an investigation in this matter.After considering all the evidence available to the Commission,the Office of the General Counsel is prepared to recommend thatthe Commission find probable cause to believe that a violation
has occurred.

Submitted for your review is a brief stating the position ofthe General Counsel on the legal and factual issues of the case.Within fifteen days of your receipt of this notice, you may filewith the Secretary of the Commission a brief (10 copies ifpossible) stating your position on the issues and replying to thebrief of the General Counsel. (Three copies of such brief shouldalso be forwarded to the Office of General Counsel, if possible.)The General Counsel's brief and any brief which you may submit
. will be considered by the Commission before proceeding to a voteof probable cause to believe a violation has occurred.C"

If you are unable to file a responsive brief within 15 days,you may submit a written request to the Commission for anextension of time in which to file the brief. The Commissionwill not grant any exensions beyond 20 days.

A finding of probable cause to believe requires that theOffice of the General Counsel attempt for a period of not lessthan thirty, but not more than ninety, days to settle this matterthrough a conciliation agreement.
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Should you have any questions, please contact Jonathan
Levin, the attorney assigned to handle this matter, at (202) 376-
5690.

Sincerely,

Charles N. Steele
General Counsel

Enclosure
Brief



BEFORE THE FEDERAL ELECTION COMMIISS ION

In the Matter of)

Calinger for Congress Committee )MUR 2051
John W. Herdzina,)

as treasurer)

GENERAL COUNSEL' S BRIEF

I.* STATEMENT OF THE CASE

This matter involves excessive contributions in the form of

direct contributions and loan guarantees by John Hughes, David

Newell, and Larry Myers to the Calinger for Congress Committee

("the Committee") in connection with the Democratic Party primary

election for the House seat in the Second District of Nebraska.

Tr The Committee's 1984 July Quarterly Report disclosed the receipt

of a $1,000 contribution from Mr. Hughes and a $10,000 loan from

the candidate and Mr. Hughes. The report also disclosed the

receipt of a $5 contribution from David Newell, bringing Mr.

Newell's yearly non-loan contribution total to $80, and a $5,000

loan from the candidate and Mr. Newell. in addition, the report

N disclosed a $100 contribution from Larry and Marianna Myers,

bringing their yearly non-loan contribution total to $125, and a

$2,000 loan from the candidate and Mr. Myers.

Communications between the Reports Analysis Division (IRAD)

and the Committee revealed that these loans were bank loans and

that the non-candidate individuals were considered by the

treasurer to be "accommodating makers" or "accommodating parties"

to the loans. The treasurer stated to RAD that, upon being

informed by the treasurer that the Commission considered
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"guarantees" to be "the same as contributions," the bank "rewrote

the Notes and the guarantees of Hughes, Newell and Myers were

destroyed." According to a letter from the bank to the

candidate, dated December 21, 1984, and enclosed by the

treasurer, the loans were now "unsecured and unguaranteed."

Although none of the reports or documents submitted

disclosed when the bank removed the three individuals as loan

guarantors, the Committee's 1984 October Quarterly Report (which

was not received until January, 1985) disclosed that, between

July 17 and September 21, 1984, the Committee had repaid the full

amount of the principal of the $5,000 and $2,000 loans with

interest. The October report revealed that, as of September 30,

1984, $814 of the $10,000 loan had been repaid, and the bank's

letter of December 21 indicated that $2,000 of this loan had been

repaid. /

On June 26, 1985, the Commission found reason to believe

that the Committee and John W. Herdzina, as treasurer, violated 2

N- U.S.C. 5 441a(f). On that date, the Commission also approved a

subpoena for documents pertaining to the bank loans.

On August 6, 1985, this Office received a response from Mr.

Herdzina along with documents pertaining to the loan. Mr.

Herdzina argues that, since the guarantees were "destroyed" as of

December 21, 1984, "the loan was repaid as far as the guarantors

l/ According to the last report filed by the Committee, the
T985 Year End Report, $3,058 had been repaid.
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were concerned" and "[alt that point in time the guarantee no

longer counts against the guarantor's contribution limit."

Additionally, Mr. Herdzina argues that the Committee had complied

with the requirements of 11 C.F.R. S 103.3(b) because the

Committee fully disclosed the loans and the guarantees were

destroyed "shortly after" the Reports Analysis Division informed

the Committee of the illegality of the loans. Mr. Herdzina

states that, shortly after he received a notice from RAD with

respect to the loan guarantees on November 1, 1984, he rectified

on the situation. He complains that the letter from RAD did not

to- state "clearly" that the guarantees appeared to be in violation

and the implication of his response appears to be that any delay

in cancelling the guarantees occurred because he had to infer

that a violation was being alleged.

Mr. Herdzina also submitted documents pertaining to the

loans. This included a "Summary of Loan Accounts" listing the

C loans in chronological order and listing the names with respect

N to each loan as "Walt Calinger & Dave Newell," "Walt Calinger &

Larry Myers," and "Walt Calinger & John Hughes." In addition,

there were copies of checks drawn on the Committee's account made

out to "Walter Calinger and Dave Newell," "Walter Calinger and

Larry Myers," "Walter Calinger and John Hughes," or "Walter

Calinger." These checks were for repayment of the loan

interest, the loan principal, or both. Checks were made to

"Walter Calinger and Dave Newell" and "Walter Calinger and Larry

Myers" in July and September, 1984. Checks were made payable to

/-P.
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"Walter Calinger and John Hughes" on September 21 and November 9,
1984. Checks made payable to Walter Calinger alone were signed

on December 29, 1984, and March 29 and July 13, 1985.

This Office received correspondence from counsel for John
Hughes on August 13, 1985. Counsel for Mr. Hughes states that

the Committee asked Mr. Hughes to co-sign the $10,000 loan
because of an urgent need of funds just prior to the primary.

Counsel states that Mr. Calinger "emphasized that several other
contributors had likewise been asked to co-sign the loan."

Counsel further states that, when Mr. Hughes received the loan
document to sign, there was no request for credit, salary, or
property information, or for references, and that therefore, he
thought that the document he signed was "a mere cosmetic

T
formality."

Mr. Hughes' counsel presents an argument similar to that of
_-r Mr. Herdzina, contending that because his guarantor status was

terminated and the loan documents were redrafted without his

N. signature, the loan "had been effectively 'repaid'" and no
contribution on his part resulted. Counsel also maintains that,
under the circumstances of the loan, Mr. Hughes' signature did
not constitute "anything of value," and that "[tlhe evidence

demonstrates that none of the parties accorded any value

whatsoever to the co-signature."

Counsel compares this matter with three past matters
involving signatures on bank loan documents in support of an

argument that the Commission should take no further action
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against his client. These matters were MUR 1042 (Friends of

Roger Jepsen), MUR 1047 (Passaic County Democratic Committee),

and MUR 1768 (Citizens Committee for Ernest F. Hollings).

Counsel claims that MUR 1042, in which the Commission took

no further action after a reason to believe finding, was directly

analogous to this matter because, according to the final General

Counsel's Report in MUR 1042, the endorser, Mrs. Jepsen,

participated only minimally in the loan transaction. Counsel

cites other factors to distinguish MUR 2051 from the two other

matters, matters in which civil penalties were agreed upon.

%r. Counsel argues that, in MUR 1047, the contributors "[piresumably"

Ir- "had to answer at least a few financial inquiries into their

credit worthiness" and that MUR 1047 involved more of an intent

by the contributors to violate the Act. Counsel argues that, in

MUR 1768, the guarantor was Senator Hollings' Senatorial campaign

committee and the guarantor, therefore, was far more familiar

with the requirements of the Act, but still used contributor

funds for a purpose for which they were not intended. Counsel

CC, also states that the endorsement in MUR 1768 was made

"intentionally and with deliberation" and that it involved far

more money ($35,000) than Mr. Hughes' contribution.

In the process of making these arguments, counsel for Mr.

Hughes also made statements against the interest of the

Committee. Counsel argues that, in examining the loan

transaction, the Commission should concentrate on the Committee,

i.e., the party that did not present full information to the
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contributor as to the legal consequences of the signature. In

comparing this matter with MUR 1047, counsel states that, in that

MUR, the signatories "were not pressured into making their loan

by a telephoning candidate," and they "were not told that others

would be co-signing the loan."

In correspondence received by the Commission on August 12,

1985, David Newell also states that he signed a note because of

the campaign's urgent need of funds. He states that he "never

intended to personally guarantee that note and as an employee of

the Campaign (sic), [he] intended only to see that the debt was

%r" repayed by the Campaign (sic) from expected incomes." In

subsequent correspondence, he states that he signed as a campaign

manager and enclosed a copy of the note showing his signature as
r "David Newell, Campaign Manager," along with the signature of

"Walt Calinger, Candidate." Both signatories listed the campaign

headquarters as their address. Mr. Newell fails to point out

that the note stated that it was being covered by "Personal

N Guarantees. "

CC I I. LEGAL ANALYSIS

Section 441a(a) (1) (A) of Title 2 prohibits contributions

from a person to any candidate and his authorized political

committees with respect to any election for federal office which,

in the aggregate, exceed $1,000. Section 441a(f) prohibits

knowing acceptance of any contribution made in violation of

section 441a. Section 431(8)(A)(i) states that the term

"contribution" includes a loan. Section 431(8) (B) (vii) (I)

/fX 6 Fop
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provides that a loan from a bank is considered "a loan by each

endorser or guarantor in that proportion of the unpaid balance

that each endorser or guarantor bears to the total number of

endorsers or guarantors."

In this matter, each non-candidate signatory has served as a

guarantor for amounts which, when combined with his other

contributions, exceed the S 441a(a) (1) (A) limit. The fact that,

as of December 21, the bank removed the individuals as guarantors

does not negate the original violation. The treasurer has posed

the defense that the non-candidate signatories were not really

contributors because they were "accommodating makers." This is

of no significance in determining the status of the individuals

under the Act. An accommodation party "is one who signs the
. instrument in any capacity for the purpose of lending his name to

another party to it." Neb. UCC 3-415(1). He is liable just as

anyone else in the capacity in which he signs (e.g., maker,

endorser), except that he can never be liable to the party he is

N accommodating. The official comment to UCC 3-415 states that

"[slubsection (1) recognizes that an accommodating party is

always a surety (which includes a guarantor). . . 2" Under the

Act, therefore, the non-candidate individuals, as the sole co-

makers with the candidate on the loans, would have contributed

half the amount of the loans and would have exceeded the $1,000

limit.

The argument that the obligation of the signatories was

terminated as of December 21, 1984, does not negate the original

/ -- ,r - 7 ,-'25
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violation. The fact that the Committee received loans at a time

of urgent need exemplifies the underlying basis for considering

the guarantees as contributions. By co-signing the loan notes,

Mr. Hughes, Mr. Myers, and Mr. Newell made funds available to the

Committee.

The argument is also made that the signatures were mere

cosmetic formalities and that the bank did not ask the

signatories for other information. The bank, nevertheless, did

ask for the signatures of Messrs. Hughes, Myers, and Newell.

Secondly, the assertions of a lack of participation by these men

is belied by the issuance of Committee repayment checks to them

T and the reports of the Committee which refer to them as co-makers

on the loan.

Replies have also been received comparing this matter with

three other MURs. These MURs, however, do not negate the

culpability of the Committee in this matter. As to MUR 1042,

this Office's determination of the significance of Mrs. Jepsen's

, signature was based largely on the fact that Mrs. Jepsen was the
c^ candidate's spouse. This involves the important additional issue

of loans to candidates based on property owned jointly with a

spouse and was addressed in regulations promulgated subsequently

at 11 C.F.R. SS 100.7(a) (1) (C) and 110.10(b) (3). The contentions

that the contributors in MUR 1047 may have had to answer some

financial inquiries and may have had greater intent to violate

the Act do not negate the fact that the Calinger for Congress

Committee obtained co-signatures for loans and, thereby, appears
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to have violated the Act. The added factors cited in Mr. Hughes'

response with respect to MUR 1768, i.e., the familiarity of the

Hollings Senatorial committee with the requirements of the Act

and a use of funds not intended by contributors to Senator

Hollings' Senatorial campaign, do not bear relevance to the fact

that the Calinger for Congress Committee also appears to have

violated the Act. In those matters, the Commission did not make

any determination as to intent, i.e., whether or not the

violations were knowing and willful, and no recommendation as to

7 intent is being made by this office in this matter.

411 Mr. Newell argues that his signature did not constitute a

Tr personal guarantee and that he was merely signing as a

representative of the Committee. All of the documents submitted

in this matter, however, indicate otherwise. Section 3-403(2)(b)

of the Nebraska Uniform Commercial Code states:

(2) An authorized represenative who signs his own
name to an instrument

(b) except as otherwise established
N between the immediate parties, is

personally obligated if the instrument
names the person represented but does
not show that the representative signed
in a representative capacity, or if the
instrument does not name the person
represented but does show that the
representative signed in a
representative capacity.

Neb. UCC 3-403(2)(b). The official comment to UCC 3-403, in

interpreting subsection (2) (b), addresses the type of situation

pertaining to the note signed by Mr. Newell. Using the example

of a signature of "Arthur Adams, Agent" (exampled d of comment

3), the comment states that, in such a case, "the section admits
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parol evidence in litigation between the immediate parties to

prove signature by the agent in his representative capacity." In

this matter, all of the parol evidence, i.e., outside or

extrinsic evidence, indicates that Mr. Newell was personally

guaranteeing repayment of the loan. The note itself refers to

"Personal Guarantees." The repayment checks issued by the

Committee were made out to "Walter Calinger and David Newell."

Finally, as stated before, the Committee has reported Mr. Newell

as one of the makers of a $5,000 loan to the Committee.

Based on the foregoing analysis, it appears that the

Committee accepted excessive contributions from Mr. Hughes in the

form of a $1,000 direct contribution and a $5,000 portion of a

bank loan, from Mr. Newell in the form of $80 in direct

contributions and a $2,500 portion of a bank loan, and Mr. Myers

in the form of $62.50 in direct contributions and a $1,000

portion of a bank loan. The excessive portions of these

contributions, thus, totalled $6,642.50. The General Counsel

N. therefore, recommends that the Commission find probable cause to

believe that the Calinger for Congress Committee and John W.

Herdzina, as treasurer, violated 2 U.S.C. S 441a(f).

1-p./6 r c?5
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1110. RECOMEUDATION

1. Find probable cause to believe that the Calinger for

Congress Committee and John W. Herdzina, as treasurer, violated 2

U.S.C. S 441a(f).

Date Charles N. SteeleGeneral Counsel

/-- /. i t // f



BEFORE THE FEDERAL ELECTION COMMISS ION

In the Matter of)
MUR 2051

John J. Hughes)

GENERAL COUNSEL' S BRIEF

I. STATEMENT OF THE CASE

This matter involves an excessive contribution, in the form

of a direct contribution and a loan guarantee, by John Hughes to

the Calinger for Congress Committee ("the Committee") in

connection with the Democratic Party primary election for the

House seat in the Second District of Nebraska. The Committee's

N1 1984 July Quarterly Report disclosed the receipt of a $1,000

contribution from Mr. Hughes on May 2, 1984, and a $10,000 loan

-k% from the candidate and Mr. Hughes on May 10, 1984.

Communications between the Reports Analysis Division (RAD)

and the Committee revealed that this loan was a bank loan and

that Mr. Hughes was considered by the Committee treasurer to be

an "accommodating make(r]" or an "accommodating part[y]" to the

loan. The treasurer stated to RAD that, upon being informed by

the treasurer that the Commission considered "guarantees" to be

"the same as contributions," the bank "rewrote" the loan note,

and the guarantee of Mr. Hughes was "destroyed." According to a

letter from the bank to the candidate, dated December 21, 1984,

and enclosed by the treasurer, the loan was now "unsecured and

unguaranteed."

Although none of the reports or documents submitted

disclosed when the bank removed Mr. Hughes as a loan guarantor,

the Committee's 1984 October report (which was not received until
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January, 1985) revealed that, as of September 30, $814 of the

$10,000 loan had been repaid, and the bank's letter of December

21 indicated that $2,000 of this loan had been repaid. The

Committee's 1985 April Quarterly disclosed that $3,058.24 had

been repaid in toto.

On June 26, 1985, the Commission found reason to believe

that John Hughes violated 2 U.S.C. S 441a(a)(l)(A). On that

date, the Commission also approved a subpoena for documents

pertaining to the loan. On August 13, 1985, this Office received

a response and documents from counsel for John Hughes.

Counsel for Mr. Hughes states that the Committee asked Mr.

ITT Hughes to co-sign the $10,000 loan because of an urgent need of

funds just prior to the primary. Counsel states that Mr.
-T

Calinger "emphasized that several other contributors had likewise

been asked to co-sign the loan." Counsel further states that,

-r when Mr. Hughes received the loan document to sign, there was no

request for credit, salary, or property information, or for

N- references, and that therefore, he thought that the document he

signed was "a mere cosmetic formality."

Counsel contends that because Mr. Hughes guarantor status

was terminated and the loan documents were redrafted without his

signature, the loan "had been effectively 'repaid'" and no

contribution on his part resulted. Counsel also maintains that,

under the circumstances of the loan, Mr. Hughes' signature did

not constitute "anything of value," and that "Itihe evidence
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demonstrates that none of the parties accorded any value

whatsoever to the co-signature."

Counsel compares this matter with three past matters

involving signatures on bank loan documents in support of an

argument that the Commission should take no further action

against his client. These matters were MUR 1042 (Friends of

Roger Jepsen), MUR 1047 (Passaic County Democratic Committee),

and MUR 1768 (Citizens Committee for Ernest F. Hollings).

Counsel claims that MUR 1042, in which the Commission took

no further action after a reason to believe finding, was directly

analogous to this matter because, according to the final General

VIZ Counsel's Report in MUR 1042, the endorser, Mrs. Jepsen,

participated only minimally in the loan transaction. Counsel

cites other factors to distinguish MUR 2051 from the two other

matters, matters in which civil penalties were agreed upon.

Counsel argues that, in MUR 1047, a matter in which the

contributors were not made respondents, the contributors

"[pIresumably" "had to answer at least a few financial inquiries

into their credit worthiness." Counsel also argues that MUR 1047

involved more of an intent by the contributors to violate the

Act, even though the Commission proceeded only against the

Committee. Counsel states that, in MUR 1047, the signatories

"were not pressured into making their loan by a telephoning

candidate" and they "were not told that others would be co-

signing the loan." Counsel argues that, in MUR 1768, the

guarantor was Senator Hollings' Senatorial campaign

0 .2
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committee and that the guarantor was, therefore, far more

familiar with the requirements of the Act but still used

contributor funds for a purpose for which they were not intended.

Counsel also states that the endorsement in MUR 1768 "was done

intentionally and with deliberation" and that it involved far

more money ($35,000) than Mr. Hughes' contribution.

On August 6, 1985, this Office received correspondence from

John W. Herdzina, treasurer of the Calinger for Congress

Committee, along with documents pertaining to the loan. Mr.

Herdzina argues that, since the guarantee was "destroyed" as of

N, December 21, 1984, "the loan was repaid as far as the guarantors

were concerned" and "[alt that point in time the guarantee no

longer counts against the guarantor's contribution limit."

Additionally Mr. Herdzina argues that the Committee had complied

with the requirements of 11 C.F.R. S 103.3(b) because the

Committee fully disclosed the loan and the guarantee was

destroyed "shortly after" the Reports Analysis Division informed

N- the Committee of the illegality of the loans. Mr. Herdzina

Sstates that, shortly after he received a notice from RAD with

respect to the loan guarantee on November 1, 1984, he rectified

the situation. He complains that the letter from RAD did not

state "clearly" that the guarantee appeared to be in violation,

and the implication of his response appears to be that any delay

in cancelling the guarantee occurred because he had to infer that

a violation was being alleged.

Among the documents submitted by Mr. Herdzina were copies of

S of
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checks drawn on the Committee's account and made out to "Walter

Calinger and John Hughes" for payment of the interest and/or

principal on the loan. The checks were made out for $288.30 on

July 17, 1984, $252.60 on September 21, 1984, and $2,244.31 on

November 9, 1984.

II. LEGAL ANALYS IS

Section 441a(a) (1) (A) of Title 2 prohibits contributions

from a person to any candidate and his authorized political

committees with respect to any election for federal office which,

in the aggregate, exceed $1,000.

Section 431(8)(A)(i) states that the term "contribution"

includes a loan. Section 431(8)(B)(vii)(I) provides that a loan

from a bank is considered "a loan by each endorser or guarantor

in that proportion of the unpaid balance that each endorser or

guarantor bears to the total number of endorsers or guarantors."

In this matter, Mr. Hughes has served as a guarantor for an

amount which, when combined with his other contribution, exceeds

the § 441a(a) (1) (A) limit. The fact that, as of December 21, the

bank removed Mr. Hughes as a guarantor does not negate the

original violation. The treasurer of the Committee has posed the

defense that Mr. Hughes was not really a contributor because he

was an "accommodating maker." This is of no significance in

determining the status of an individual under the Act. An

accommodation party "is one who signs the instrument in any

capacity for the purpose of lending his name to another party to

it." Neb. UCC 3-415(1). He is liable just as anyone else in the

/ F/4 of P
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capacity in which he signs (e.g., maker, endorser), except that
he can never be liable to the party he is accommodating. The
official comment to UCC 3-415 states that "[slubsection (1)
recognizes that an accommodating party is always a surety (which
includes a guarantor). . . ." Under the Act, therefore, Mr.

Hughes, as the sole co-maker with the candidate on the $10,000
loan, would have contributed half the amount of the loan, and

would have exceeded the $1,000 limit.

The argument that the obligation of Mr. Hughes was

terminated as of December 21, 1984, does not negate the original

N, violation. The fact that the Committee received loans at a time
of urgent need exemplifies the underlying basis for considering

the guarantee as a contribution. By co-signing the loan note,

Mr. Hughes made funds available to the Committee.

The argument is also made that the signature was a mere

cosmetic formality and the the bank did not ask Mr. Hughes for
other information. The bank, nevertheless, did ask for Mr.

N- Hughes's signature. Secondly, the assertions of a lack of

cc participation by Mr. Hughes is belied by the issuance of

Committee repayment checks to him and by the reports of the

Committee which refer to him as a co-maker on the loan.

Mr. Hughes has also compared this matter with three other

MURs. These MURs, however, do not negate the culpability of Mr.

Hughes in this matter. As to MUR 1042, this Office's

determination of the significance of Mrs. Jepsen's signature was
based largely on the fact that Mrs. Jepsen was the candidate's

/ '/ C( 5-
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spouse. This involves the important additonal issue of loans to

candidates based on property owned jointly with a spouse and was

addressed in regulations promulgated subsequently at 11 C.F.R.

SS 100.7(1) (1) (C) and ll0.10(b)(3). MUR 1047 involved an audit

of a county committee with the investigation of many apparent

violations by that committee. The fact that this Office did not

pursue certain violations by individuals in that matter and the

alleged existence of intent by the contributors in that matter do

not negate the existence of a violation of 2 U.S.C.

S 441a(a) (1) (A) in this matter. The added factors cited in Mr.

Hughes' response with respect to MUR 1768, i.e., the familiarity

of the Hollings Senatorial committee with the requirements of the

Act and a use of funds not intended by contributors to Senator

'- Holling's Senatorial campaign, also do not bear relevance to the

fact that John Hughes appears to have made an excessive

contribution in violation of 2 U.S.C. 5 441a(a)(I)(A). In MUR

1047 and 1768, the Commission did not make any determination as

N, to intent, i.e., whether or not the violations were knowing and

CC. willful, and no recommendation as to intent is being made by this

Office in this matter.

Based on the foregoing analysis, the General Counsel

recommends that the Commission find probable cause to believe

that John J. Hughes violated 2 U.S.C. § 441a(a) (1) (A) by making

$6,000 in contributions to the Calinger for Congress Committee.

i-k
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III. RECOHMDATION

1. Find probable cause to believe that John J. Hughes

violated 2 U.S.C. 5 441a(a) (1) (A).

Date Charles N. SteeleGeneral Counsel

/- P. /9 -T



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of)
) MUR 2051

David Newell)

GENERAL COUNSEL'S BRIEF

I. STATEMENT OF THE CASE

This matter involves an excessive contribution in the form

of a direct contribution and a loan guarantee by David Newell to

the Calinger for Congress Committee ("the Committee") in

connection with the Democratic Party primary election for the

House seat in the Second District of Nebraska. The Committee's

1984 July Quarterly Report disclosed receipt of a $5 contribution

from David Newell, bringing Mr. Newell's yearly non-loan
Tr contribution total to $80, and a $5,000 loan from the candidate

and Mr. Newell.

Communications between the Reports Analysis Division (RAD)

and the Committee revealed that these loans were bank loans and

Wr that Mr. Newell was considered by the treasurer to be an
77 accommodating make[r]" or an "accommodating part[y]" to the

loan. The treasurer stated to RAD that, upon being informed by
the treasurer that the Commission considered "guarantees" to be

"the same as contributions," the bank "rewrote the Notes," and

the guarantee of Mr. Newell was "destroyed." According to a

letter from the bank to the candidate, dated December 21, 1984,

and enclosed by the treasurer, the loan was now "unsecured and

unguaranteed."

Although none of the reports or documents submitted

disclosed when the bank removed Mr. Newell as a loan guarantor,
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the Committee's 1984 October Quarterly (which was not received

until January, 1985) disclosed that, as of July 27, 1984, the

Committee had repaid the full amount of the principal of the loan

with interest.

On June 26, 1985, the Commission found reason to believe

that David Newell violated 2 U.S.C. s 441a(a)(1)(A). On that

date, the Commission also approved a subpoena for documents

pertaining to the bank loan.

On August 12, 1985, this Office received a response from Mr.

Newell. Mr. Newell states that he signed a note because of the

N, campaign's shortage of funds. He states that he "never intended
to personally guarantee that note and as an employee of the

Campaign (sic), the] intended only to see that the debt was

repayed (sic) by the Campaign (sic) from expected incomes." In

subsequent correspondence received on October 18, he states that

he signed as a campaign manager and sent a copy of the note

showing his signature as "David Newell, Campaign Manager," along

N with the signature of "Walt Calinger, Candidate." Both men
listed the campaign headquarters as their address. Mr. Newell

fails to point out that the note document states that the note

was being covered by "Personal Guarantees."

On August 6, 1985, this Office received correspondence from

John Hedzina, treasurer of the Calinger for Congree Committee,

along with documents pertaining to the loan. Mr. Herdzina argues

that, since the guarantee was "destroyed" as of December 21,

1984, "the loan was repaid as far as the guarantors were

/2' 5-
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concerned" and "[alt that point in time the guarantee no longer

counts against the guarantor's contribution limit."
Additionally, Mr. Herdzina argues that the Committee had complied

with the requirements of 11 C.F.R. S 103.3(b) because the

Committee fully disclosed the loan and the guarantee was

destroyed "shortly after" the Reports Analysis Division informed

the Committee of the illegality of the loans. Mr. Herdzina

states that, shortly after he received a notice from RAD with
respect to the loan guarantee on November 1, 1984, he rectified

the situation. Mr. Herdzina complains that the letter did not

state "clearly" that the guarantee appeared to be in violation

and the implication of his response appears to be that any delay

in cancelling the guarantee occurred because he had to infer that

a violation was being alleged.

Among the documents submitted by Mr. Herdzina were copies of

checks drawn on the Committee's account and made out to "Walter

Calinger and Dave Newell." The checks were made out for $2,500

N, on July 17, 1984, and $2,512.12 on July 27, 1984.

cc II. LEGAL ANALYSIS

Section 441a(a) (1) (A) of Title 2 prohibits contributions
from a person to any candidate and his authorized political

committees with respect to any election for federal office which,

in the aggregate, exceed $1,000. Section 431(8)(A)(i) states

that the term "contribution" includes a loan. Section

431(8) (B) (vii) (I) provides that a loan from a bank is considered

"a loan by each endorser or guarantor in that proportion of the

,1%;)
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unpaid balance that each endorser or guarantor bears to the total

number of endorsers or guarantors."

In this matter, Mr. Newell has served as a guarantor for an

amount which exceeds the S 441a(a) (1) (A) limit. The treasurer of

the Committee has posed the defense that Mr. Newell was not

really a contributor because he was an "accommodating maker."

This is of no significance in determining the status of an

individual under the Act. An accommodation party "is one who

signs the instrument in any capacity for the purpose of lending

his name to another party to it." Neb. UCC 3-415(1). He is

N. liable just as anyone else in the capacity in which he signs

(e.g., maker, endorser), except that he can never be liable to

the party he is accommodating. The official comment to UCC 3-415
states that "[slubsection (1) recognizes that an accommodating

party is always a surety (which includes a guarantor) ..

Under the Act, therefore, Mr. Newell, as the sole co-maker with

the candidate on the $5,000 loan, would have contributed half the

N. amount of the loan, and would have exceeded the $1,000 limit.

CrThe argument that the loan obligation was terminated as of

December 21, 1984, (or for that matter, that the loan was repaid

as of July 27, 1984) does not negate the original violation. The

funds were available from May 10 to July 27. The fact that the

Committee received loans at a time of urgent need exemplifies the

underlying basis for considering the guarantees as contribution.

By co-signing the loan note, Mr. Newell made funds available to

the Committee.

0 r~s
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Mr. Newell argues that his signature did not constitute a

personal guarantee and that he was merely signing as a

representative of the Committee. All of the documents submitted

in this matter, however, indicate otherwise. Section 3-403(2) (b)

of the Nebraska Uniform Commercial Code states:

(2) An authorized representative who signs his
own name to an instrument

(b) except as otherwise estabished between
the immediate parties, is personally
obligated if the instrument names the
person represented but does not show
that the representative signed in a
representative capacity, or if the
instrument does not name the person
represented but does show that the
representative signed in a

Trepresentative capacity.

Neb. UCC 3-403(2)(b). The official comment to UCC 3-403, in
interpreting subsection (2)(b), addresses the type of situation

pertaining to the note signed by Mr. Newell. Using the example

17 of a signature of "Arthur Adams, Agent" (exampled d of comment

7 3), the comment states that, in such a case, "the section admits

Nparol evidence in litigation between the immediate parties to
prove signature by the agent in his representative capacity." In

this matter, all of the parol evidence, i.e., outside or

extrinsic evience, indicates that Mr. Newell was personally

guaranteeing repayment of the loan. The note itself refers to

"Personal Guarantees." The repayment checks issued by the

Committee were made out to "Walter Calinger and David Newell."

Finally, the Committee reported Mr. Newell as one of the makers

of a $5,000 loan to the Committee.

I -, f
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Based on the foregoing analysis, the General Counsel

recommends that the Commission find probable cause to believe

that David Newell violated 2 U.S.C. S 441a(a) (1) (A) by making

$2,580 in contributions to the Calinger for Congress Committee.

II I. RECOUIENDATION

1. Find probable cause to believe that David Newell

violated 2 U.S.C. S 441a(a) (1) (A).

Date Charles N. Steele
General Counsel

/~ /2
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FEDERAL ELECTION COMMISSION
I FU WASHINGTON, DC 20461

F. Joseph Warin, Esquire
Kutak, Rock & Campbell
1101 Connecticut Avenue, N.W.
Washington, D.C. 20036

RE: MUR 2051
Calinger for Congress
John W. Herdzina, as treasurer

Dear Mr. Warin:

Based on information ascertained in the normal course ofcarrying out its supervisory responsibilities and information
supplied by you, the Federal Election Commission, on June 26,
1985, found reason to believe that the Calinger for Congress
Committee and John W. Herdzina, as treasurer, had violated 2
U.S.C. S 441a(a)(f) and that John J. Hughes had violated 2 U.S.C.
S 441a(a) (1) (A), and instituted an investigation in this matter.T After considering all the evidence available to the Commission,
the Office of the General Counsel is prepared to recommend that
the Commission find probable cause to believe that a violation
has occurred.

Submitted for your review are briefs stating the position ofthe General Counsel on the legal and factual issues of the case.
_- Within fifteen days of your receipt of this notice, you may file

with the Secretary of the Commission briefs (10 copies if
N, possible) stating your position on the issues and replying to thebriefs of the General Counsel. (Three copies of such briefs
r should also be forwarded to the Office of General Counsel, if

possible.) The General Counsel's briefs and any briefs which you
may submit will be considered by the Commission before proceeding
to a vote of probable cause to believe a violation has occurred.

If you are unable to file responsive briefs within 15 days,
you may submit a written request to the Commission for an
extension of time in which to file the briefs. 1'he Commission
will not grant any exensions beyond 20 days.

A finding of probable cause to believe requires that theOffice of the General Counsel attempt for a period of not less
than thirty, but not more than ninety, days to settle this matter
through a conciliation agreement.

/ c'/r Z-/
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Should you have any questions, please contact Jonathan
Levin, the attorney assigned to handle this matter, at (202) 376-
5690.

Sincerely,

Charles N. Steele
General Counsel

Enclosure
Brief

4/



FEDERAL ELECTION COMMISSION
~fIP~ 7 .WASHINGTON, D C 20463

David Newell
4027 Bauman Avenue
Omaha, Nebraska 68112

RE: MUR 2051

David Newell

Dear Mr. Newell:

Based on information ascertained in the normal course ofcarrying out its supervisory responsibilities and informationsupplied by you, the Federal Election Commission, on June 26,1985, found reason to believe that you violated 2 U.s.c.
orS 441a(a) (1) (A), and instituted an investigation in this matter.After considering all the evidence available to the Commission,the Office of the General Counsel is prepared to recommend thatthe Commission find probable cause to believe that a violationhas occurred.

Submitted for your review is a brief stating the position ofthe General Counsel on the legal and factual issues of the case.Within fifteen days of your receipt of this notice, you may filewith the Secretary of the Commission a brief (10 copies if_ possible) stating your position on the issues and replying to thebrief of the General Counsel. (Three copies of such brief shouldalso be forwarded to the Office of General Counsel, if possible.)The General Counsel's brief and any brief which you may submitN will be considered by the Commission before proceeding to a voteof probable cause to believe a violation has occurred.

If you are unable to file a responsive brief within 15 days,you may submit a written request to the Commission for anextension of time in which to file the brief. The Commissionwill not grant any exensions beyond 20 days.

A finding of probable cause to believe requires that theOffice of the General Counsel attempt for a period of not lessthan thirty, but not more than ninety, days to settle this matterthrough a conciliation agreement.
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Should you have any questions, please contact Jonathan
Levin, the attorney assigned to handle this matter, at (202) 376-
5690.

Sincerely,

Charles N. Steele
General Counsel

Enclosure
Brief

q
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FEDERAL ELECTION COMMISSION
W A S H I N G T O N . D C 2 0 4 6 3 J n , 1

David Newell
4027 Bauman Avenue
Omaha, Nebraska 68112

RE: M4UR 2051
David Newell

Dear Mr. Newell:

Based on information ascertained in the normal course of
carrying out its supervisory responsibilities and information
supplied by you, the Federal Election Commission, on June 26,

9) 1985, found reason to believe that you violated 2 U.s.c.
5 441a(a) (1) (A), and instituted an investigation in this matter.

C - After considering all the evidence available to the Commission,
the Office of the General Counsel is prepared to recommend that

Nr the Commission find probable cause to believe that a violation
has occurred.

Submitted for your review is a brief stating the position of
the General Counsel on the legal and factual issues of the case.
Within fifteen days of your receipt of this notice, you may file
with the Secretary of the Commission a brief (10 copies if
possible) stating your position on the issues and replying to the
brief of the General Counsel. (Three copies of such brief should
also be forwarded to the Office of General Counsel, if possible.)
The General Counsel's brief and any brief which you may submit
will be considered by the Commission before proceeding to a vote

Nof probable cause to believe a violation has occurred.

Cr If you are unable to file a responsive brief within 15 days,
you may submit a written request to the Commission for an
extension of time in which to file the brief. The Commission
will not grant any exensions beyond 20 days.

A finding of probable cause to believe requires that the
Office of the General Counsel attempt for a period of not less
than thirty, but not more than ninety, days to settle this matter
through a conciliation agreement.
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Should you have any questions, please contact Jonathan
Levin, the attorney assigned to handle this matter, at (202) 376-

5690.

Ch les N. Steele
General Counsel

Enclosure
Brief
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BEFORE TEE FEDR IA- ELECTION CGIUIISSON

In the Matter of )
)UR 2051

David Newell )

GERERAL COUNSEL' S BRIEF

I. STATOWT OF THE CASE

This matter involves an excessive contribution in the form

of a direct contribution and a loan guarantee by David Newell to

the Calinger for Congress Committee ('the Committee") in

connection with the Democratic Party primary election for the

House seat in the Second District of Nebraska. The Committee's

1984 July Quarterly Report disclosed receipt of a $5 contribution

or from David Newell, bringing Mr. Newell's yearly non-loan

contribution total to $80, and a $5,000 loan from the candidate

and Mr. Newell.
T

Communications between the Reports Analysis Division (RAD)

and the Committee revealed that these loans were bank loans and

that Mr. Newell was considered by the treasurer to be an

"accommodating make[r]" or an "accommodating part[y]" to the

loan. The treasurer stated to RAD that, upon being informed by

the treasurer that the Commission considered "guarantees" to be

"the same as contributions," the bank "rewrote the Notes," and

the guarantee of Mr. Newell was 'destroyed." According to a

letter from the bank to the candidate, dated December 21, 1984,

and enclosed by the treasurer, the loan was now "unsecured and

unguaranteed."

Although none of the reports or documents submitted

disclosed when the bank removed Mr. Newell as a loan guarantor,
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the Committee's 1984 October Quarterly (which was not received

until January, 1985) disclosed that, as of July 27, 1984, the

Committee had repaid the full amount of the principal of the loan

with interest.

On June 26, 1985, the Commission found reason to believe

that David Newell violated 2 U.S.C. 5 441a(a)(1)(A). On that

date, the Commission also approved a subpoena for documents

pertaining to the bank loan.

On August 12, 1985, this Office received a response from Mr.

Newell. Mr. Newell states that he signed a note because of the

campaign's shortage of funds. He states that he 'never intended

to personally guarantee that note and as an employee of the

Campaign (sic), the] intended only to see that the debt was

repayed (sic) by the Campaign (sic) from expected incomes." In

subsequent correspondence received on October 18, he states that

he signed as a campaign manager and sent a copy of the note

showing his signature as 'David Newell, Campaign Manager," along

with the signature of "Walt Calinger, Candidate." Both men

C7 listed the campaign headquarters as their address. Mr. Newell

fails to point out that the note document states that the note

was being covered by 'Personal Guarantees.'

On August 6, 1985, this Office received correspondence from

John Hedzina, treasurer of the Calinger for Congree Committee,

along with documents pertaining to the loan. Mr. Herdzina argues

that, since the guarantee was "destroyed" as of December 21,

1984, "the loan was repaid as far as the guarantors were
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concerned" and "[ajt that point in time the guarantee no longer

counts against the guarantor's contribution limit.'

Additionally, Mr. Herdzina argues that the Committee had complied

with the requirements of 11 C.F.R. S 103.3(b) because the

Committee fully disclosed the loan and the guarantee was

destroyed "shortly after* the Reports Analysis Division informed

the Committee of the illegality of the loans. Mr. Herdzina

states that, shortly after he received a notice from RAD with

respect to the loan guarantee on November 1, 1984, he rectified

the situation. Mr. Herdzina complains that the letter did not

state 'clearly" that the guarantee appeared to be in violation

and the implication of his response appears to be that any delay

in cancelling the guarantee occurred because he had to infer that

a violation was being alleged.

Among the documents submitted by Mr. Herdzina were copies of

checks drawn on the Committee's account and made out to "Walter

Calinger and Dave Newell." The checks were made out for $2,500

on July 17, 1984, and $2,512.12 on July 27, 1984.

S II. LEGAL ANALYSIS

Section 441a(a) (1) (A) of Title 2 prohibits contributions

from a person to any candidate and his authorized political

committees with respect to any election for federal office which,

in the aggregate, exceed $1,000. Section 431(8)(A)(i) states

that the term "contribution' includes a loan. Section

431(8)(B)(vii)(I) provides that a loan from a bank is considered

"a loan by each endorser or guarantor in that proportion of the
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unpaid balance that each endorser or guarantor bears to the total

number of endorsers or guarantors."

In this matter, Mr. Newell has served as a guarantor for an

amount which exceeds the S 441a(a) (1) (A) limit. The treasurer of

the Committee has posed the defense that Mr. Newell was not

really a contributor because he was an "accommodating maker.*

This is of no significance in determining the status of an

individual under the Act. An accommodation party "is one who

signs the instrument in any capacity for the purpose of lending

his name to another party to it." Neb. UCC 3-415(1). He is

liable just as anyone else in the capacity in which he signs

(e.g., maker, endorser), except that he can never be liable to

the party he is accommodating. The official comment to UCC 3-415

states that I[sjubsection (1) recognizes that an accommodating

party is always a surety (which includes a guarantor) ..

Under the Act, therefore, Mr. Newell, as the sole co-maker with

the candidate on the $5,000 loan, would have contributed half the

amount of the loan, and would have exceeded the $1,000 limit.

o" The argument that the loan obligation was terminated as of

December 21, 1984, (or for that matter, that the loan was repaid

as of July 27, 1984) does not negate the original violation. The

funds were available from May 10 to July 27. The fact that the

Committee received loans at a time of urgent need exemplifies the

underlying basis for considering the guarantees as contribution.

By co-signing the loan note, Mr. Newell made funds available to

the Committee.
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Mr. Newell argues that his signature did not constitute a

personal guarantee and that he was merely signing as a

representative of the Committee. All of the documents submitted

in this matter, however, indicate otherwise. Section 3-403(2)(b)

of the Nebraska Uniform Commercial Code states:

(2) An authorized representative who signs his
own name to an instrument

(b) except as otherwise estabished between
the immediate parties, is personally
obligated if the instrument names the
person represented but does not show
that the representative signed in a
representative capacity, or if the
instrument does not name the person
represented but does show that the
representative signed in a
representative capacity.

Neb. UCC 3-403(2)(b). The official comment to UCC 3-403, in

interpreting subsection (2)(b), addresses the type of situation

pertaining to the note signed by Mr. Newell. Using the example

of a signature of "Arthur Adams, Agent" (exampled d of comment

3), the comment states that, in such a case, "the section admits

N, parol evidence in litigation between the immediate parties to

Sprove signature by the agent in his representative capacity." In

this matter, all of the parol evidence, i.e., outside or

extrinsic evience, indicates that Mr. Newell was personally

guaranteeing repayment of the loan. The note itself refers to

"Personal Guarantees." The repayment checks issued by the

Committee were made out to "Walter Calinger and David Newell."

Finally, the Committee reported Mr. Newell as one of the makers

of a $5,000 loan to the Committee.



0 0
-6-

Based on the foregoing analysis, the General Counsel

recommends that the Commission find probable cause to believe

that David Newell violated 2 U.S.C. S 441a(a) (1) (A) by making

$2,580 in contributions to the Calinger for Congress Committee.

IIIo RjEcouIETDATIOm

1. Find probable cause to believe that David Newell

violated 2 U.S.C. S 441a(a) (1) (A).

Date C es N. Steele
General Counsel

*NI

C,



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

June 4, 1986

F. Joseph Warin, Esquire
Kutak, Rock & Campbell
1101 Connecticut Avenue, N.W.
Washington, D.C. 20036

RE: MUR 2051
Calinger for Congress
John W. Herdzina, as treasurer

Dear Mr. Warin:

Based on information ascertained in the normal course of
carrying out its supervisory responsibilities and information
supplied by you, the Federal Election Commission, on June 26,
1985, found reason to believe that the Calinger for Congress
Committee and John W. Herdzina, as treasurer, had violated 2
U.S.C. S 441a(a)(f) and that John J. Hughes had violated 2 U.S.C.
S 441a(a) (1) (A), and instituted an investigation in this matter.
After considering all the evidence available to the Commission,
the Office of the General Counsel is prepared to recommend that
the Commission find probable cause to believe that a violation
has occurred.

Submitted for your review are briefs stating the position of
ITr the General Counsel on the legal and factual issues of the case.

Within fifteen days of your receipt of this notice, you may file
with the Secretary of the Commission briefs (10 copies if
possible) stating your position on the issues and replying to the
briefs of the General Counsel. (Three copies of such briefs

C should also be forwarded to the Office of General Counsel, if
possible.) The General Counsel's briefs and any briefs which you
may submit will be considered by the Commission before proceeding
to a vote of probable cause to believe a violation has occurred.

If you are unable to file responsive briefs within 15 days,
you may submit a written request to the Commission for an
extension of time in which to file the briefs. The Commission
will not grant any exensions beyond 20 days.

A finding of probable cause to believe requires that the
Office of the General Counsel attempt for a period of not less
than thirty, but not more than ninety, days to settle this matter
through a conciliation agreement.
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Should you have any questions, please contact Jonathan
Levin, the attorney assigned to handle this matter, at (202) 376-
5690.

Gelfle . Stele
General Counsel

Enclosure
Brief



BEFORE THE FEDERAL ELECTION COIUIISSION

In the Matter of )
Calinger for Congress Committee ) MUR 2051
John W. Herdzina, )

as treasurer )

GENERAL COUNSEL' S BRIEF

I. STATEMENT OF THE CASE

This matter involves excessive contributions in the form of

direct contributions and loan guarantees by John Hughes, David

Newell, and Larry Myers to the Calinger for Congress Committee

("the Committee*) in connection with the Democratic Party primary

election for the House seat in the Second District of Nebraska.

The Committee's 1984 July Quarterly Report disclosed the receipt

of a $1,000 contribution from Mr. Hughes and a $10,000 loan from

r the candidate and Mr. Hughes. The report also disclosed the

receipt of a $5 contribution from David Newell, bringing Mr.

Newell's yearly non-loan contribution total to $80, and a $5,000

loan from the candidate and Mr. Newell. In addition, the report

disclosed a $100 contribution from Larry and Marianna Myers,

bringing their yearly non-loan contribution total to $125, and a

$2,000 loan from the candidate and Mr. Myers.

Communications between the Reports Analysis Division (RAD)

and the Committee revealed that these loans were bank loans and

that the non-candidate individuals were considered by the

treasurer to be "accommodating makers" or "accommodating parties,

to the loans. The treasurer stated to RAD that, upon being

informed by the treasurer that the Commission considered



-2-

"guarantees" to be "the same as contributions,' the bank "rewrote

the Notes and the guarantees of Hughes, Newell and Myers were

destroyed." According to a letter from the bank to the

candidate, dated December 21, 1984, and enclosed by the

treasurer, the loans were now "unsecured and unguaranteed."

Although none of the reports or documents submitted

disclosed when the bank removed the three individuals as loan

guarantors, the Committee's 1984 October Quarterly Report (which

was not received until January, 1985) disclosed that, between

July 17 and September 21, 1984, the Committee had repaid the full

amount of the principal of the $5,000 and $2,000 loans with

interest. The October report revealed that, as of September 30,

1984, $814 of the $10,000 loan had been repaid, and the bank's

letter of December 21 indicated that $2,000 of this loan had been

repaid. i/

On June 26, 1985, the Commission found reason to believe

that the Committee and John W. Herdzina, as treasurer, violated 2

U.S.C. S 441a(f). On that date, the Commission also approved a

subpoena for documents pertaining to the bank loans.

On August 6, 1985, this Office received a response from Mr.

Herdzina along with documents pertaining to the loan. Mr.

Herdzina argues that, since the guarantees were "destroyed" as of

December 21, 1984, "the loan was repaid as far as the guarantors

1/ According to the last report filed by the Committee, the
1985 Year End Report, $3,058 had been repaid.
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were concerned" and "[alt that point in time the guarantee no

longer counts against the guarantor's contribution limit."

Additionally, Mr. Herdzina argues that the Committee had complied

with the requirements of 11 C.F.R. S 103.3(b) because the

Committee fully disclosed the loans and the guarantees were

destroyed "shortly after" the Reports Analysis Division informed

the Committee of the illegality of the loans. Mr. Herdzina

states that, shortly after he received a notice from RAD with

respect to the loan guarantees on November 1, 1984, he rectified

the situation. He complains that the letter from RAD did not

state "clearly" that the guarantees appeared to be in violation

and the implication of his response appears to be that any delay

in cancelling the guarantees occurred because he had to infer

that a violation was being alleged.

Mr. Herdzina also submitted documents pertaining to the

loans. This included a "Summary of Loan Accounts" listing the

loans in chronological order and listing the names with respect

to each loan as "Walt Calinger & Dave Newell," "Walt Calinger &

Larry Myers," and "Walt Calinger & John Hughes." In addition,

there were copies of checks drawn on the Committee's account made

out to "Walter Calinger and Dave Newell," "Walter Calinger and

Larry Myers," "Walter Calinger and John Hughes," or "Walter

Calinger." These checks were for repayment of the loan

interest, the loan principal, or both. Checks were made to

"Walter Calinger and Dave Newell" and "Walter Calinger and Larry

Myers" in July and September, 1984. Checks were made payable to
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"Walter Calinger and John Hughes" on September 21 and November 9,

1984. Checks made payable to Walter Calinger alone were signed

on December 29, 1984, and March 29 and July 13, 1985.

This Office received correspondence from counsel for John

Hughes on August 13, 1985. Counsel for Mr. Hughes states that

the Committee asked Mr. Hughes to co-sign the $10,000 loan

because of an urgent need of funds just prior to the primary.

Counsel states that Mr. Calinger "emphasized that several other

contributors had likewise been asked to co-sign the loan."

Counsel further states that, when Mr. Hughes received the loan

document to sign, there was no request for credit, salary, or

property information, or for references, and that therefore, he

thought that the document he signed was *a mere cosmetic

formality.'

Mr. Hughes' counsel presents an argument similar to that of

Mr. Herdzina, contending that because his guarantor status was

terminated and the loan documents were redrafted without his

signature, the loan "had been effectively 'repaid'" and no

contribution on his part resulted. Counsel also maintains that,

under the circumstances of the loan, Mr. Hughes' signature did

not constitute "anything of value," and that "[tihe evidence

demonstrates that none of the parties accorded any value

whatsoever to the co-signature.'

Counsel compares this matter with three past matters

involving signatures on bank loan documents in support of an

argument that the Commission should take no further action
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against his client. These matters were MUR 1042 (Friends of

Roger Jepsen), MUR 1047 (Passaic County Democratic Committee),

and MUR 1768 (Citizens Committee for Ernest F. Hollings).

Counsel claims that MUR 1042, in which the Commission took

no further action after a reason to believe finding, was directly

analogous to this matter because, according to the final General

Counsel's Report in MUR 1042, the endorser, Mrs. Jepsen,

participated only minimally in the loan transaction. Counsel

cites other factors to distinguish MUR 2051 from the two other

matters, matters in which civil penalties were agreed upon.

Counsel argues that, in MUR 1047, the contributors "[p]resumably'

"had to answer at least a few financial inquiries into their

credit worthiness" and that MUR 1047 involved more of an intent

by the contributors to violate the Act. Counsel argues that, in

MUR 1768, the guarantor was Senator Hollings' Senatorial campaign

committee and the guarantor, therefore, was far more familiar

with the requirements of the Act, but still used contributor

funds for a purpose for which they were not intended. Counsel

cr also states that the endorsement in MUR 1768 was made

"intentionally and with deliberation" and that it involved far

more money ($35,000) than Mr. Hughes' contribution.

In the process of making these arguments, counsel for Mr.

Hughes also made statements against the interest of the

Committee. Counsel argues that, in examining the loan

transaction, the Commission should concentrate on the Committee,

i.e., the party that did not present full information to the



-6-

contributor as to the legal consequences of the signature. In

comparing this matter with MUR 1047, counsel states that, in that

MUR, the signatories "were not pressured into making their loan

by a telephoning candidate," and they "were not told that others

would be co-signing the loan."

In correspondence received by the Commission on August 12,

1985, David Newell also states that he signed a note because of

the campaign's urgent need of funds. He states that he "never

intended to personally guarantee that note and as an employee of

the Campaign (sic), [he] intended only to see that the debt was

repayed by the Campaign (sic) from expected incomes.' In

subsequent correspondence, he states that he signed as a campaign

manager and enclosed a copy of the note showing his signature as

C "David Newell, Campaign Manager," along with the signature of

"Walt Calinger, Candidate." Both signatories listed the campaign

headquarters as their address. Mr. Newell fails to point out

that the note stated that it was being covered by 'Personal

Guarantees.'

II. LEGAL ANALYSIS

Section 441a(a) (1) (A) of Title 2 prohibits contributions

from a person to any candidate and his authorized political

committees with respect to any election for federal office which,

in the aggregate, exceed $1,000. Section 441a(f) prohibits

knowing acceptance of any contribution made in violation of

section 441a. Section 431(8)(A)(i) states that the term

"contribution" includes a loan. Section 431(8) (B) (vii) (I)
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provides that a loan from a bank is considered "a loan by each

endorser or guarantor in that proportion of the unpaid balance

that each endorser or guarantor bears to the total number of

endorsers or guarantors."

In this matter, each non-candidate signatory has served as a

guarantor for amounts which, when combined with his other

contributions, exceed the S 441a(a) (1) (A) limit. The fact that,

as of December 21, the bank removed the individuals as guarantors

does not negate the original violation. The treasurer has posed

the defense that the non-candidate signatories were not really

contributors because they were "accommodating makers." This is

of no significance in determining the status of the individuals

under the Act. An accommodation party "is one who signs the

instrument in any capacity for the purpose of lending his name to

another party to it." Neb. UCC 3-415(1). He is liable just as

anyone else in the capacity in which he signs (e.g., maker,

endorser), except that he can never be liable to the party he is

accommodating. The official comment to UCC 3-415 states that

, "[s]ubsection (1) recognizes that an accommodating party is

always a surety (which includes a guarantor). . . ." Under the

Act, therefore, the non-candidate individuals, as the sole co-

makers with the candidate on the loans, would have contributed

half the amount of the loans and would have exceeded the $1,000

limit.

The argument that the obligation of the signatories was

terminated as of December 21, 1984, does not negate the original
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violation. The fact that the Committee received loans at a time

of urgent need exemplifies the underlying basis for considering

the guarantees as contributions. By co-signing the loan notes,

Mr. Hughes, Mr. Myers, and Mr. Newell made funds available to the

Committee.

The argument is also made that the signatures were mere

cosmetic formalities and that the bank did not ask the

signatories for other information. The bank, nevertheless, did

ask for the signatures of Messrs. Hughes, Myers, and Newell.

Secondly, the assertions of a lack of participation by these men

is belied by the issuance of Committee repayment checks to them

and the reports of the Committee which refer to them as co-makers

on the loan.

;Replies have also been received comparing this matter with

three other MURs. These MURs, however, do not negate the

culpability of the Committee in this matter. As to MUR 1042,

this Office's determination of the significance of Mrs. Jepsen's

signature was based largely on the fact that Mrs. Jepsen was the

C candidate's spouse. This involves the important additional issue

of loans to candidates based on property owned jointly with a

spouse and was addressed in regulations promulgated subsequently

at 11 C.F.R. SS 100.7(a) (l) (C) and 110.10(b) (3). The contentions

that the contributors in MUR 1047 may have had to answer some

financial inquiries and may have had greater intent to violate

the Act do not negate the fact that the Calinger for Congress

Committee obtained co-signatures for loans and, thereby, appears
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to have violated the Act. The added factors cited in Mr. Hughes'

response with respect to MUR 1768, i.e., the familiarity of the

Hollings Senatorial committee with the requirements of the Act

and a use of funds not intended by contributors to Senator

Hollings' Senatorial campaign, do not bear relevance to the fact

that the Calinger for Congress Committee also appears to have

violated the Act. In those matters, the Commission did not make

any determination as to intent, i.e., whether or not the

violations were knowing and willful, and no recommendation as to

intent is being made by this Office in this matter.

Mr. Newell argues that his signature did not constitute a

personal guarantee and that he was merely signing as a

representative of the Committee. All of the documents submitted

T" in this matter, however, indicate otherwise. Section 3-403(2)(b)

of the Nebraska Uniform Commercial Code states:

(2) An authorized represenative who signs his own
name to an instrument

(b) except as otherwise established
between the immediate parties, is

N. personally obligated if the instrument

Cr names the person represented but does
not show that the representative signed
in a representative capacity, or if the
instrument does not name the person
represented but does show that the
representative signed in a
representative capacity.

Neb. UCC 3-403(2)(b). The official comment to UCC 3-403, in

interpreting subsection (2)(b), addresses the type of situation

pertaining to the note signed by Mr. Newell. Using the example

of a signature of "Arthur Adams, Agent" (exampled d of comment

3), the comment states that, in such a case, "the section admits
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parol evidence in litigation between the immediate parties to

prove signature by the agent in his representative capacity.* In

this matter, all of the parol evidence, i.e., outside or

extrinsic evidence, indicates that Mr. Newell was personally

guaranteeing repayment of the loan. The note itself refers to

"Personal Guarantees." The repayment checks issued by the

Committee were made out to "Walter Calinger and David Newell."

Finally, as stated before, the Committee has reported Mr. Newell

as one of the makers of a $5,000 loan to the Committee.

Based on the foregoing analysis, it appears that the

Committee accepted excessive contributions from Mr. Hughes in the

form of a $1,000 direct contribution and a $5,000 portion of a

bank loan, from Mr. Newell in the form of $80 in direct

; contributions and a $2,500 portion of a bank loan, and Mr. Myers

in the form of $62.50 in direct contributions and a $1,000

portion of a bank loan. The excessive portions of these

contributions, thus, totalled $6,642.50. The General Counsel

therefore, recommends that the Commission find probable cause to

c- believe that the Calinger for Congress Committee and John W.

Herdzina, as treasurer, violated 2 U.S.C. S 441a(f).
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111. weItUCUaTIOU

1. Find probable cause to believe that the Calinger for

Congress Comittee and John W. Herdzina, as treasurer, violated 2

U.S.C. 5 441a(f).

Date C es N. S e
General Counsel

'0,

C J

rN

7
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BEFORE HZ FEDERAL ILECTION COUISSIO

In the Matter of )
) MUR 2051

John J. Hughes )

G EERL C(NNSZL' S BRIEF

I. STATNWNT OF THE CASE

This matter involves an excessive contribution, in the form

of a direct contribution and a loan guarantee, by John Hughes to

the Calinger for Congress Committee ('the Committee') in

connection with the Democratic Party primary election for the

House seat in the Second District of Nebraska. The Committee's

1984 July Quarterly Report disclosed the receipt of a $1,000

contribution from Mr. Hughes on May 2, 1984, and a $10,000 loan

from the candidate and Mr. Hughes on May 10, 1984.

Communications between the Reports Analysis Division (PAD)

and the Committee revealed that this loan was a bank loan and

that Mr. Hughes was considered by the Committee treasurer to be

an "accommodating make[r] " or an "accommodating part[y]' to the

loan. The treasurer stated to PAD that, upon being informed by

the treasurer that the Commission considered "guarantees" to be

"the same as contributions," the bank 'rewrote" the loan note,

and the guarantee of Mr. Hughes was "destroyed." According to a

letter from the bank to the candidate, dated December 21, 1984,

and enclosed by the treasurer, the loan was now "unsecured and

unguaranteed."

Although none of the reports or documents submitted

disclosed when the bank removed Mr. Hughes as a loan guarantor,

the Committee's 1984 October report (which was not received until
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January, 1985) revealed that, as of September 30, $814 of the

$10,000 loan had been repaid, and the bank's letter of December

21 indicated that $2,000 of this loan had been repaid. The

Committee's 1985 April Quarterly disclosed that $3,058.24 had

been repaid in toto.

On June 26, 1985, the Commission found reason to believe

that John Hughes violated 2 U.S.C. S 441a(a)(1)(A). On that

date, the Commission also approved a subpoena for documents

pertaining to the loan. On August 13, 1985, this Office received

a response and documents from counsel for John Hughes.

Counsel for Mr. Hughes states that the Committee asked Mr.

Hughes to co-sign the $10,000 loan because of an urgent need of

funds just prior to the primary. Counsel states that Mr.

Calinger "emphasized that several other contributors had likewise

been asked to co-sign the loan." Counsel further states that,

when Mr. Hughes received the loan document to sign, there was no

request for credit, salary, or property information, or for

P". references, and that therefore, he thought that the document he

CO signed was "a mere cosmetic formality."

Counsel contends that because Mr. Hughes guarantor status

was terminated and the loan documents were redrafted without his

signature, the loan "had been effectively 'repaid'" and no

contribution on his part resulted. Counsel also maintains that,

under the circumstances of the loan, Mr. Hughes' signature did

not constitute "anything of value," and that "[tIhe evidence
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demonstrates that none of the parties accorded any value

whatsoever to the co-signature.'

Counsel compares this matter with three past matters

involving signatures on bank loan documents in support of an

argument that the Commission should take no further action

against his client. These matters were MUR 1042 (Friends of

Roger Jepsen), MUR 1047 (Passaic County Democratic Committee),

and MUR 1768 (Citizens Committee for Ernest F. Hollings).

Counsel claims that MUR 1042, in which the Commission took

no further action after a reason to believe finding, was directly

analogous to this matter because, according to the final General

Counsel's Report in MUR 1042, the endorser, Mrs. Jepsen,

participated only minimally in the loan transaction. Counsel

cites other factors to distinguish MUR 2051 from the two other

matters, matters in which civil penalties were agreed upon.

Counsel argues that, in MUR 1047, a matter in which the

contributors were not made respondents, the contributors

"[p]resumably" "had to answer at least a few financial inquiries

Cr into their credit worthiness." Counsel also argues that MUR 1047

involved more of an intent by the contributors to violate the

Act, even though the Commission proceeded only against the

Committee. Counsel states that, in MUR 1047, the signatories

"were not pressured into making their loan by a telephoning

candidate* and they 'were not told that others would be co-

signing the loan." Counsel argues that, in MUR 1768, the

guarantor was Senator Hollings' Senatorial campaign



committee and that the guarantor was, therefore, far more

familiar with the requirements of the Act but still used

contributor funds for a purpose for which they were not intended.

Counsel also states that the endorsement in MUR 1768 "was done

intentionally and with deliberation" and that it involved far

more money ($35,000) than Mr. Hughes' contribution.

On August 6, 1985, this Office received correspondence from

John W. Herdzina, treasurer of the Calinger for Congress

Committee, along with documents pertaining to the loan. Mr.

Herdzina argues that, since the guarantee was "destroyed" as of

December 21, 1984, "the loan was repaid as far as the guarantors

were concerned' and '(a]t that point in time the guarantee no

longer counts against the guarantor's contribution limit."

pr Additionally Mr. Herdzina argues that the Committee had complied

with the requirements of 11 C.F.R. S 103.3(b) because the

Committee fully disclosed the loan and the guarantee was

destroyed "shortly after" the Reports Analysis Division informed

the Committee of the illegality of the loans. Mr. Herdzina

states that, shortly after he received a notice from RAD with

respect to the loan guarantee on November 1, 1984, he rectified

the situation. He complains that the letter from RAD did not

state 'clearly' that the guarantee appeared to be in violation,

and the implication of his response appears to be that any delay

in cancelling the guarantee occurred because he had to infer that

a violation was being alleged.

Among the documents submitted by Mr. Herdzina were copies of
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checks drawn on the Committee's account and made out to "Walter

Calinger and John Hughes" for payment of the interest and/or

principal on the loan. The checks were made out for $288.30 on

July 17, 1984, $252.60 on September 21, 1984, and $2,244.31 on

November 9, 1984.

II. LEGAL ANALYSIS

Section 441a(a) (1) (A) of Title 2 prohibits contributions

from a person to any candidate and his authorized political

committees with respect to any election for federal office which,

in the aggregate, exceed $1,000.

Section 431(8)(A)(i) states that the term "contribution"

includes a loan. Section 431(8) (B) (vii) (I) provides that a loan

from a bank is considered "a loan by each endorser or guarantor

in that proportion of the unpaid balance that each endorser or

guarantor bears to the total number of endorsers or guarantors."

In this matter, Mr. Hughes has served as a guarantor for an

amount which, when combined with his other contribution, exceeds

the S 441a(a) (1) (A) limit. The fact that, as of December 21, the

Cr bank removed Mr. Hughes as a guarantor does not negate the

original violation. The treasurer of the Committee has posed the

defense that Mr. Hughes was not really a contributor because he

was an "accommodating maker." This is of no significance in

determining the status of an individual under the Act. An

accommodation party "is one who signs the instrument in any

capacity for the purpose of lending his name to another party to

it." Neb. UCC 3-415(1). He is liable just as anyone else in the
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capacity in which he signs (e.g., maker, endorser), except that

he can never be liable to the party he is accommodating. The

official comment to UCC 3-415 states that "[slubsection (1)

recognizes that an accommodating party is always a surety (which

includes a guarantor). . *. . Under the Act, therefore, Mr.

Hughes, as the sole co-maker with the candidate on the $10,000

loan, would have contributed half the amount of the loan, and

would have exceeded the $1,000 limit.

The argument that the obligation of Mr. Hughes was

terminated as of December 21, 1984, does not negate the original

violation. The fact that the Committee received loans at a time

of urgent need exemplifies the underlying basis for considering

the guarantee as a contribution. By co-signing the loan note,

Mr. Hughes made funds available to the Committee.

The argument is also made that the signature was a mere

cosmetic formality and the the bank did not ask Mr. Hughes for

other information. The bank, nevertheless, did ask for Mr.

N. Hughes's signature. Secondly, the assertions of a lack of

participation by Mr. Hughes is belied by the issuance of

Committee repayment checks to him and by the reports of the

Committee which refer to him as a co-maker on the loan.

Mr. Hughes has also compared this matter with three other

MURs. These MURs, however, do not negate the culpability of Mr.

Hughes in this matter. As to MUR 1042, this Office's

determination of the significance of Mrs. Jepsen's signature was

based largely on the fact that Mrs. Jepsen was the candidate's
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spouse. This involves the important additonal issue of loans to

candidates based on property owned jointly with a spouse and was

addressed in regulations promulgated subsequently at 11 C.F.R.

SS 100.7(1) (1) (C) and l10.10(b)(3). MUR 1047 involved an audit

of a county committee with the investigation of many apparent

violations by that committee. The fact that this Office did not

pursue certain violations by individuals in that matter and the

alleged existence of intent by the contributors in that matter do

not negate the existence of a violation of 2 U.S.C.

S 441a (a) (1) (A) in this matter. The added factors cited in Mr.

Hughes' response with respect to MUR 1768, i.e., the familiarity

of the Hollings Senatorial committee with the requirements of the

Act and a use of funds not intended by contributors to Senator

T Holling's Senatorial campaign, also do not bear relevance to the

fact that John Hughes appears to have made an excessive

contribution in violation of 2 U.S.C. S 441a (a) (1) (A) . In MUR

1047 and 1768, the Commission did not make any determination as

to intent, i.e., whether or not the violations were knowing and

willful, and no recommendation as to intent is being made by this

Office in this matter.

Based on the foregoing analysis, the General Counsel

recommends that the Commission find probable cause to believe

that John J. Hughes violated 2 U.S.C. S 441a(a) (1) (A) by making

$6,000 in contributions to the Calinger for Congress Committee.
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Ill. RECIEmUIrDTIOE

1. Find probable cause to believe that John J. Hughes

violated 2 U.S.C. S 441a(a) (1) (A).

Date faIVW-Wl
Daferal Counsel

'-

CO

P%



FEDERAL ELECTION COMMISSION
WASHINGTON, D C 204b3

MEMORANDUM TO:

FROM:

DATE:

SUBJECT:

sIs h'V

THE COMMISSION

MARJORIE W. EMMONS/ ARNITA D. HESSIO P A

JUNE 5, 1986

MUR 2051 - Memorandum to the Commission

The attached has been circulated for your

information.

Attachment



'YIENIIISITIVE
FEDERAL ELECTION COMMISSION
WASHINGTON, DC 20463

J"" ,1r :50

June 4, 1986

MEMORANDUM

TO: The Commission

FROM: Charles N. Stee~~
General Counse il

SUBJECT: MUR 2051

Attached for the Commission's review are briefs stating the
position of the General Counsel on the legal and factual issues
of the above-captioned matter. A copy of these briefs and
letters notifying the respondents of the General Counsel's intent
to recommend to the Commission findings of probable cause to
believe were mailed on June 4 , 1986. Following receipt of the
respondents' replies to these notices, this Office will make a
further report to the Commission.

Attachments

1. Briefs
2. Letters to respondents



FEDERAL ELECTION COMMISSION *~Jij
WASHINGTON. D.C. 20463

June 4, 19 86

F. Joseph Warin, Esquire
Kutak, Rock & Campbell
1101 Connecticut Avenue, N.W.
Washington, D.C. 20036

RE: MUR 2051
Calinger for Congress
John W. Herdzina, as treasurer

Dear Mr. Warin:

Based on information ascertained in the normal course of
carrying out its supervisory responsibilities and information
supplied by you, the Federal Election Commission, on June 26,
1985, found reason to believe that the Calinger for Congress
Committee and John W. Herdzina, as treasurer, had violated 2
U.S.C. S 441a(a)(f) and that John J. Hughes had violated 2 U.S.C.
S 441a(a) (1) (A), and instituted an investigation in this matter.
After considering all the evidence available to the Commission,

" the Office of the General Counsel is prepared to recommend that
the Commission find probable cause to believe that a violation
has occurred.

CIO Submitted for your review are briefs stating the position of
Tr the General Counsel on the legal and factual issues of the case.

Within fifteen days of your receipt of this notice, you may file
with the Secretary of the Commission briefs (10 copies if
possible) stating your position on the issues and replying to the

N" briefs of the General Counsel. (Three copies of such briefs
should also be forwarded to the Office of General Counsel, if
possible.) The General Counsel's briefs and any briefs which you
may submit will be considered by the Commission before proceeding
to a vote of probable cause to believe a violation has occurred.

If you are unable to file responsive briefs within 15 days,
you may submit a written request to the Commission for an
extension of time in which to file the briefs. The Commission
will not grant any exensions beyond 20 days.

A finding of probable cause to believe requires that the
Office of the General Counsel attempt for a period of not less
than thirty, but not more than ninety, days to settle this matter
through a conciliation agreement.
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Should you have any questions, please contact Jonathan
Levin, the attorney assigned to handle this matter, at (202) 376-
5690.

Ch ffes Nq. Steee
General Counsel

Enclosure
Brief



0 0
BEFORE TIE FEDERAL ELECTIOW COSMISSION

In the Matter of ))
Calinger for Congress Committee ) MUR 2051
John W. Herdzina, )

as treasurer )

GENERAL COUNSEL'S BRIEF

I. STATEMENT OF THE CASE

This matter involves excessive contributions in the form of

direct contributions and loan guarantees by John Hughes, David

Newell, and Larry Myers to the Calinger for Congress Committee

("the Committee") in connection with the Democratic Party primary

election for the House seat in the Second District of Nebraska.

The Committee's 1984 July Quarterly Report disclosed the receipt

of a $1,000 contribution from Mr. Hughes and a $10,000 loan from

-T the candidate and Mr. Hughes. The report also disclosed the

receipt of a $5 contribution from David Newell, bringing Mr.

Newell's yearly non-loan contribution total to $80, and a $5,000

loan from the candidate and Mr. Newell. In addition, the report

disclosed a $100 contribution from Larry and Marianna Myers,

bringing their yearly non-loan contribution total to $125, and a

$2,000 loan from the candidate and Mr. Myers.

Communications between the Reports Analysis Division (RAD)

and the Committee revealed that these loans were bank loans and

that the non-candidate individuals were considered by the

treasurer to be "accommodating makers" or "accommodating parties"

to the loans. The treasurer stated to RAD that, upon being

informed by the treasurer that the Commission considered
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"guarantees" to be "the same as contributions," the bank "rewrote

the Notes and the guarantees of Hughes, Newell and Myers were

destroyed." According to a letter from the bank to the

candidate, dated December 21, 1984, and enclosed by the

treasurer, the loans were now "unsecured and unguaranteed."

Although none of the reports or documents submitted

disclosed when the bank removed the three individuals as loan

guarantors, the Committee's 1984 October Quarterly Report (which

was not received until January, 1985) disclosed that, between

July 17 and September 21, 1984, the Committee had repaid the full

amount of the principal of the $5,000 and $2,000 loans with

interest. The October report revealed that, as of September 30,

1984, $814 of the $10,000 loan had been repaid, and the bank's

Z letter of December 21 indicated that $2,000 of this loan had been

repaid. -i/

On June 26, 1985, the Commission found reason to believe

that the Committee and John W. Herdzina, as treasurer, violated 2

U.S.C. S 441a(f). On that date, the Commission also approved a

subpoena for documents pertaining to the bank loans.

On August 6, 1985, this Office received a response from Mr.

Herdzina along with documents pertaining to the loan. Mr.

Herdzina argues that, since the guarantees were "destroyed" as of

December 21, 1984, "the loan was repaid as far as the guarantors

1/ According to the last report filed by the Committee, the
1985 Year End Report, $3,058 had been repaid.

--- E
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were concerned" and "[a]t that point in time the guarantee no

longer counts against the guarantor's contribution limit."

Additionally, Mr. Herdzina argues that the Committee had complied

with the requirements of 11 C.F.R. S 103.3(b) because the

Committee fully disclosed the loans and the guarantees were

destroyed "shortly after" the Reports Analysis Division informed

the Committee of the illegality of the loans. Mr. Herdzina

states that, shortly after he received a notice from RAD with

respect to the loan guarantees on November 1, 1984, he rectified

the situation. He complains that the letter from RAD did not
0

state "clearly" that the guarantees appeared to be in violation

and the implication of his response appears to be that any delay

in cancelling the guarantees occurred because he had to infer

that a violation was being alleged.

Mr. Herdzina also submitted documents pertaining to the

loans. This included a "Summary of Loan Accounts" listing the

loans in chronological order and listing the names with respect

to each loan as "Walt Calinger & Dave Newell," "Walt Calinger &

cr Larry Myers," and "Walt Calinger & John Hughes." In addition,

there were copies of checks drawn on the Committee's account made

out to "Walter Calinger and Dave Newell," "Walter Calinger and

Larry Myers," "Walter Calinger and John Hughes," or "Walter

Calinger." These checks were for repayment of the loan

interest, the loan principal, or both. Checks were made to

"Walter Calinger and Dave Newell" and "Walter Calinger and Larry

Myers" in July and September, 1984. Checks were made payable to



"Walter Calinger and John Hughes" on September 21 and November 9,

1984. Checks made payable to Walter Calinger alone were signed

on December 29, 1984, and March 29 and July 13, 1985.

This Office received correspondence from counsel for John

Hughes on August 13, 1985. Counsel for Mr. Hughes states that

the Committee asked Mr. Hughes to co-sign the $10,000 loan

because of an urgent need of funds just prior to the primary.

Counsel states that Mr. Calinger "emphasized that several other

contributors had likewise been asked to co-sign the loan."

Counsel further states that, when Mr. Hughes received the loan

document to sign, there was no request for credit, salary, or

property information, or for references, and that therefore, he

thought that the document he signed was "a mere cosmetic

1' formality."

Mr. Hughes' counsel presents an argument similar to that of

Mr. Herdzina, contending that because his guarantor status was

terminated and the loan documents were redrafted without his

signature, the loan "had been effectively 'repaid'" and no

Cr contribution on his part resulted. Counsel also maintains that,

under the circumstances of the loan, Mr. Hughes' signature did

not constitute "anything of value," and that "(tIhe evidence

demonstrates that none of the parties accorded any value

whatsoever to the co-signature."

Counsel compares this matter with three past matters

involving signatures on bank loan documents in support of an

argument that the Commission should take no further action

-4-
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against his client. These matters were MUR 1042 (Friends of

Roger Jepsen), MUR 1047 (Passaic County Democratic Committee),

and MUR 1768 (Citizens Committee for Ernest F. Hollings).

Counsel claims that MUR 1042, in which the Commission took

no further action after a reason to believe finding, was directly

analogous to this matter because, according to the final General

Counsel's Report in MUR 1042, the endorser, Mrs. Jepsen,

participated only minimally in the loan transaction. Counsel

cites other factors to distinguish MUR 2051 from the two other

matters, matters in which civil penalties were agreed upon.

Counsel argues that, in MUR 1047, the contributors "[plresumably"

"had to answer at least a few financial inquiries into their

- credit worthiness" and that MUR 1047 involved more of an intent

by the contributors to violate the Act. Counsel argues that, in

*" MUR 1768, the guarantor was Senator Hollings' Senatorial campaign

committee and the guarantor, therefore, was far more familiar

with the requirements of the Act, but still used contributor

funds for a purpose for which they were not intended. Counsel

also states that the endorsement in MUR 1768 was made

"intentionally and with deliberation" and that it involved far

more money ($35,000) than Mr. Hughes' contribution.

In the process of making these arguments, counsel for Mr.

Hughes also made statements against the interest of the

Committee. Counsel argues that, in examining the loan

transaction, the Commission should concentrate on the Committee,

i.e., the party that did not present full information to the
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contributor as to the legal consequences of the signature. In

comparing this matter with MUR 1047, counsel states that, in that

MUR, the signatories "were not pressured into making their loan

by a telephoning candidate," and they "were not told that others

would be co-signing the loan."

In correspondence received by the Commission on August 12,

1985, David Newell also states that he signed a note because of

the campaign's urgent need of funds. He states that he "never

intended to personally guarantee that note and as an employee of

the Campaign (sic), [he] intended only to see that the debt was

repayed by the Campaign (sic) from expected incomes." In

subsequent correspondence, he states that he signed as a campaign

manager and enclosed a copy of the note showing his signature as

"David Newell, Campaign Manager," along with the signature of

"Walt Calinger, Candidate." Both signatories listed the campaign

headquarters as their address. Mr. Newell fails to point out
Tr

that the note stated that it was being covered by "Personal

Guarantees."

II. LEGAL ANALYSIS

Section 441a(a) (1) (A) of Title 2 prohibits contributions

from a person to any candidate and his authorized political

committees with respect to any election for federal office which,

in the aggregate, exceed $1,000. Section 441a(f) prohibits

knowing acceptance of any contribution made in violation of

section 441a. Section 431(8)(A) (i) states that the term

"contribution" includes a loan. Section 431(8) (B) (vii) (I)

- ------ - -
I
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provides that a loan from a bank is considered "a loan by each

endorser or guarantor in that proportion of the unpaid balance

that each endorser or guarantor bears to the total number of

endorsers or guarantors."

In this matter, each non-candidate signatory has served as a

guarantor for amounts which, when combined with his other

contributions, exceed the S 441a(a) (1) (A) limit. The fact that,

as of December 21, the bank removed the individuals as guarantors

does not negate the original violation. The treasurer has posed

the defense that the non-candidate signatories were not really

contributors because they were "accommodating makers." This is

of no significance in determining the status of the individuals

under the Act. An accommodation party "is one who signs the

"' instrument in any capacity for the purpose of lending his name to

another party to it." Neb. UCC 3-415(1). He is liable just as

anyone else in the capacity in which he signs (e.g., maker,
T

endorser), except that he can never be liable to the party he is

accommodating. The official comment to UCC 3-415 states that

Cr "[slubsection (1) recognizes that an accommodating party is

always a surety (which includes a guarantor). . . ." Under the

Act, therefore, the non-candidate individuals, as the sole co-

makers with the candidate on the loans, would have contributed

half the amount of the loans and would have exceeded the $1,000

limit.

The argument that the obligation of the signatories was

terminated as of December 21, 1984, does not negate the original
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violation. The fact that the Committee received loans at a time

of urgent need exemplifies the underlying basis for considering

the guarantees as contributions. By co-signing the loan notes,

Mr. Hughes, Mr. Myers, and Mr. Newell made funds available to the

Committee.

The argument is also made that the signatures were mere

cosmetic formalities and that the bank did not ask the

signatories for other information. The bank, nevertheless, did

ask for the signatures of Messrs. Hughes, Myers, and Newell.

Secondly, the assertions of a lack of participation by these men
,e}

is belied by the issuance of Committee repayment checks to them

and the reports of the Committee which refer to them as co-makers

on the loan.

CReplies have also been received comparing this matter with

three other MURs. These MURs, however, do not negate the

culpability of the Committee in this matter. As to MUR 1042,

this Office's determination of the significance of Mrs. Jepsen's

signature was based largely on the fact that Mrs. Jepsen was the

candidate's spouse. This involves the important additional issue

of loans to candidates based on property owned jointly with a

spouse and was addressed in regulations promulgated subsequently

at 11 C.F.R. SS 100.7(a) (1) (C) and ll0.10(b)(3). The contentions

that the contributors in MUR 1047 may have had to answer some

financial inquiries and may have had greater intent to violate

the Act do not negate the fact that the Calinger for Congress

Committee obtained co-signatures for loans and, thereby, appears
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to have violated the Act. The added factors cited in Mr. Hughes'

response with respect to MUR 1768, i.e., the familiarity of the

Hollings Senatorial committee with the requirements of the Act

and a use of funds not intended by contributors to Senator

Hollings' Senatorial campaign, do not bear relevance to the fact

that the Calinger for Congress Committee also appears to have

violated the Act. In those matters, the Commission did not make

any determination as to intent, i.e., whether or not the

violations were knowing and willful, and no recommendation as to

intent is being made by this office in this matter.

Mr. Newell argues that his signature did not constitute a

personal guarantee and that he was merely signing as a

representative of the Committee. All of the documents submitted

in this matter, however, indicate otherwise. Section 3-403(2) (b)

of the Nebraska Uniform Commercial Code states:

(2) An authorized represenative who signs his own
name to an instrument

(b) except as otherwise established
between the immediate parties, is
personally obligated if the instrument

Cr names the person represented but does
not show that the representative signed
in a representative capacity, or if the
instrument does not name the person
represented but does show that the
representative signed in a
representative capacity.

Neb. UCC 3-403(2)(b). The official comment to UCC 3-403, in

interpreting subsection (2) (b), addresses the type of situation

pertaining to the note signed by Mr. Newell. Using the example

of a signature of "Arthur Adams, Agent" (exampled d of comment

3), the comment states that, in such a case, "the section admits
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parol evidence in litigation between the immediate parties to

prove signature by the agent in his representative capacity." In

this matter, all of the parol evidence, i.e., outside or

extrinsic evidence, indicates that Mr. Newell was personally

guaranteeing repayment of the loan. The note itself refers to

"Personal Guarantees." The repayment checks issued by the

Committee were made out to "Walter Calinger and David Newell."

Finally, as stated before, the Committee has reported Mr. Newell

as one of the makers of a $5,000 loan to the Committee.

Based on the foregoing analysis, it appears that the

Committee accepted excessive contributions from Mr. Hughes in the

form of a $1,000 direct contribution and a $5,000 portion of a

bank loan, from Mr. Newell in the form of $80 in direct

. contributions and a $2,500 portion of a bank loan, and Mr. Myers

%A- in the form of $62.50 in direct contributions and a $1,000

portion of a bank loan. The excessive portions of these

contributions, thus, totalled $6,642.50. The General Counsel

therefore, recommends that the Commission find probable cause to

C believe that the Calinger for Congress Committee and John W.

Herdzina, as treasurer, violated 2 U.S.C. S 441a(f).
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III. RCCM UATIOU

1. Find probable cause to believe that the Calinger for

Congress Committee and John W. Herdzina, as treasurer, violated 2

U.S.C. 5 441a(f).

Date
General Counsel

C"Ny



BEFORE THE FEDERAL ELECTION CMUIISSION

In the Matter of )
MUR 2051

John J. Hughes )

GENERAL C CENSEL' S BRIEF

I. STATMIENT OF THE CASE

This matter involves an excessive contribution, in the form

of a direct contribution and a loan guarantee, by John Hughes to

the Calinger for Congress Committee ("the Committee") in

connection with the Democratic Party primary election for the

House seat in the Second District of Nebraska. The Committee's

17% 1984 July Quarterly Report disclosed the receipt of a $1,000

contribution from Mr. Hughes on May 2, 1984, and a $10,000 loan

from the candidate and Mr. Hughes on May 10, 1984.

Communications between the Reports Analysis Division (RAD)

and the Committee revealed that this loan was a bank loan and

that Mr. Hughes was considered by the Committee treasurer to be

W an "accommodating make[r]" or an "accommodating part[y]" to the

7 loan. The treasurer stated to RAD that, upon being informed by

N the treasurer that the Commission considered "guarantees" to be

"the same as contributions," the bank "rewrote" the loan note,

and the guarantee of Mr. Hughes was "destroyed." According to a

letter from the bank to the candidate, dated December 21, 1984,

and enclosed by the treasurer, the loan was now "unsecured and

unguaranteed."

Although none of the reports or documents submitted

disclosed when the bank removed Mr. Hughes as a loan guarantor,

the Committee's 1984 October report (which was not received until
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January, 1985) revealed that, as of September 30, $814 of the

$10,000 loan had been repaid, and the bank's letter of December

21 indicated that $2,000 of this loan had been repaid. The

Committee's 1985 April Quarterly disclosed that $3,058.24 had

been repaid in toto.

On June 26, 1985, the Commission found reason to believe

that John Hughes violated 2 U.S.C. S 441a(a)(l)(A). On that

date, the Commission also approved a subpoena for documents

pertaining to the loan. On August 13, 1985, this Office received

a response and documents from counsel for John Hughes.

Counsel for Mr. Hughes states that the Committee asked Mr.

Hughes to co-sign the $10,000 loan because of an urgent need of

funds just prior to the primary. Counsel states that Mr.

T Calinger "emphasized that several other contributors had likewise

been asked to co-sign the loan." Counsel further states that,

when Mr. Hughes received the loan document to sign, there was no

request for credit, salary, or property information, or for

references, and that therefore, he thought that the document he

CIC signed was "a mere cosmetic formality."

Counsel contends that because Mr. Hughes guarantor status

was terminated and the loan documents were redrafted without his

signature, the loan *had been effectively 'repaid'" and no

contribution on his part resulted. Counsel also maintains that,

under the circumstances of the loan, Mr. Hughes' sign~ature did

not constitute "anything of value," and that "[tIhe evidence
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demonstrates that none of the parties accorded any value

whatsoever to the co-signature."

Counsel compares this matter with three past matters

involving signatures on bank loan documents in support of an

argument that the Commission should take no further action

against his client. These matters were MUR 1042 (Friends of

Roger Jepsen), MUR 1047 (Passaic County Democratic Committee),

and MUR 1768 (Citizens Committee for Ernest F. Hollings).

Counsel claims that MUR 1042, in which the Commission took

no further action after a reason to believe finding, was directly

analogous to this matter because, according to the final General

Counsel's Report in MUR 1042, the endorser, Mrs. Jepsen,

participated only minimally in the loan transaction. Counsel

-T cites other factors to distinguish MUR 2051 from the two other

matters, matters in which civil penalties were agreed upon.

Counsel argues that, in MUR 1047, a matter in which the

contributors were not made respondents, the contributorsC

N "[plresumably" "had to answer at least a few financial inquiries

0 into their credit worthiness." Counsel also argues that MUR 1047

involved more of an intent by the contributors to violate the

Act, even though the Commission proceeded only against the

Committee. Counsel states that, in MUR 1047, the signatories

"were not pressured into making their loan by a telephoning

candidate" and they "were not told that others would be co-

signing the loan." Counsel argues that, in MUR 1768, the

guarantor was Senator Hollings' Senatorial campaign
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committee and that the guarantor was, therefore, far more

familiar with the requirements of the Act but still used

contributor funds for a purpose for which they were not intended.

Counsel also states that the endorsement in MUR 1768 *was done

intentionally and with deliberation" and that it involved far

more money ($35,000) than Mr. Hughes' contribution.

On August 6, 1985, this Office received correspondence from

John W. Herdzina, treasurer of the Calinger for Congress

Committee, along with documents pertaining to the loan. Mr.

Herdzina argues that, since the guarantee was "destroyed" as of

December 21, 1984, "the loan was repaid as far as the guarantors

were concerned' and "[alt that point in time the guarantee no

longer counts against the guarantor's contribution limit."

T Additionally Mr. Herdzina argues that the Committee had complied

with the requirements of 11 C.F.R. 5 103.3(b) because the

Committee fully disclosed the loan and the guarantee was

destroyed "shortly after" the Reports Analysis Division informed

the Committee of the illegality of the loans. Mr. Herdzina

Sstates that, shortly after he received a notice from RAD with

respect to the loan guarantee on November 1, 1984, he rectified

the situation. He complains that the letter from RAD did not

state "clearly" that the guarantee appeared to be in violation,

and the implication of his response appears to be that any delay

in cancelling the guarantee occurred because he had to infer that

a violation was being alleged.

Among the documents submitted by Mr. Herdzina were copies of
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checks drawn on the Committee's account and made out to "Walter

Calinger and John Hughes" for payment of the interest and/or

principal on the loan. The checks were made out for $288.30 on

July 17, 1984, $252.60 on September 21, 1984, and $2,244.31 on

November 9, 1984.

II. LEGAL ANALYSIS

Section 441a(a) (1) (A) of Title 2 prohibits contributions

from a person to any candidate and his authorized political

committees with respect to any election for federal office which,

in the aggregate, exceed $1,000.

Section 431(8)(A)(i) states that the term "contribution"

includes a loan. Section 431(8) (B) (vii) (I) provides that a loan

from a bank is considered "a loan by each endorser or guarantor

in that proportion of the unpaid balance that each endorser or

guarantor bears to the total number of endorsers or guarantors."

In this matter, Mr. Hughes has served as a guarantor for an

amount which, when combined with his other contribution, exceeds

the S 441a(a) (1) (A) limit. The fact that, as of December 21, the

Cr bank removed Mr. Hughes as a guarantor does not negate the

original violation. The treasurer of the Committee has posed the

defense that Mr. Hughes was not really a contributor because he

was an "accommodating maker." This is of no significance in

determining the status of an individual under the Act. An

accommodation party "is one who signs the instrument in any

capacity for the purpose of lending his name to another party to

it." Neb. UCC 3-415(1). He is liable just as anyone else in the
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capacity in which he signs (e.g., maker, endorser), except that

he can never be liable to the party he is accommodating. The

official comment to UCC 3-415 states that "[slubsOction (1)

recognizes that an accommodating party is always a surety (which

includes a guarantor). . . ." Under the Act, therefore, Mr.

Hughes, as the sole co-maker with the candidate on the $10,000

loan, would have contributed half the amount of the loan, and

would have exceeded the $1,000 limit.

The argument that the obligation of Mr. Hughes was

terminated as of December 21, 1984, does not negate the original

violation. The fact that the Committee received loans at a time

of urgent need exemplifies the underlying basis for considering

the guarantee as a contribution. By co-signing the loan note,

Mr. Hughes made funds available to the Committee.

The argument is also made that the signature was a mere

cosmetic formality and the the bank did not ask Mr. Hughes for

other information. The bank, nevertheless, did ask for Mr.

NI Hughes's signature. Secondly, the assertions of a lack of

c participation by Mr. Hughes is belied by the issuance of

Committee repayment checks to him and by the reports of the

Committee which refer to him as a co-maker on the loan.

Mr. Hughes has also compared this matter with three other

MURs. These MURs, however, do not negate the culpability of Mr.

Hughes in this matter. As to MUR 1042, this Office'S

determination of the significance of Mrs. Jepsen's signature was

based largely on the fact that Mrs. Jepsen was the candidate's
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spouse. This involves the important additonal issue of loans to

candidates based on property owned jointly with a spouse and was

addressed in regulations promulgated subsequently at 11 C.F.R.

SS 100.7(1) (1) (C) and ll0.10(b)(3). MUR 1047 involved an audit

of a county committee with the investigation of many apparent

violations by that committee. The fact that this Office did not

pursue certain violations by individuals in that matter and the

alleged existence of intent by the contributors in that matter do

not negate the existence of a violation of 2 U.S.C.

S 441a(a) (1) (A) in this matter. The added factors cited in Mr.

Hughes' response with respect to MUR 1768, i.e., the familiarity

of the Hollings Senatorial committee with the requirements of the

Act and a use of funds not intended by contributors to Senator

Holling's Senatorial campaign, also do not bear relevance to the

fact that John Hughes appears to have made an excessive

contribution in violation of 2 U.S.C. S 441a(a)(1)(A). In MUR

1047 and 1768, the Commission did not make any determination as

to intent, i.e., whether or not the violations were knowing and

Swillful, and no recommendation as to intent is being made by this

Office in this matter.

Based on the foregoing analysis, the General Counsel

recommends that the Commission find probable cause to believe

that John J. Hughes violated 2 U.S.C. S 441a(a) (1) (A) by making

$6,000 in contributions to the Calinger for Congress"Committee.
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1. Find probable cause to believe that John J. Hughes

violated 2 U.S.C. S 441a(a) (1) (A).

a M. ele
keerl Counsel

Date



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 2043

June 4, 1986

David Newell
4027 Bauman Avenue
Omaha# Nebraska 68112

RE: MUR 2051
David Newell

Dear Mr. Newell:

Based on information ascertained in the normal course of
carrying out its supervisory responsibilities and information
supplied by you, the Federal Election Commission, on June 26,
1985, found reason to believe that you violated 2 U.s.c.
5 441a(a) (1) (A), and instituted an investigation in this matter.
After considering all the evidence available to the Commission,
the Office of the General Counsel is prepared to recommend that
the Commission find probable cause to believe that a violation
has occurred.

4. Submitted for your review is a brief stating the position of
the General Counsel on the legal and factual issues of the case.
Within fifteen days of your receipt of this notice, you may file
with the secretary of the Commission a brief (10 copies if
possible) stating your position on the issues and replying to the
brief of the General Counsel. (Three copies of such brief should
also be forwarded to the Office of General Counsel, if possible.)
The General Counsel's brief and any brief which you may submit
will be considered by the Commission before proceeding to a vote

N of probable cause to believe a violation has occurred.

Cr If you are unable to file a responsive brief within 15 days,
you may submit a written request to the Commission for an
extension of time in which to file the brief. The Commission
will not grant any exensions beyond 20 days.

A finding of probable cause to believe requires that the
Office of the General Counsel attempt for a period of not less
than thirty, but not more than ninety, days to settle this matter
through a conciliation agreement.
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Should you have any questions, please contact Jonathan
Levin, the attorney assigned to handle this matter, at (202) 376-
5690.

Ch lea N. "Steele
General Counsel

Enclosure
Brief
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BEFORE THE FEDERAL ELECTION COSIMISSION

In the Matter of )
) MUR 2051

David Newell )

GENERAL COUNSEL' S BRIEF

I. STATEMENT OF THE CASE

This matter involves an excessive contribution in the form

of a direct contribution and a loan guarantee by David Newell to

the Calinger for Congress Committee ("the Committee") in

connection with the Democratic Party primary election for the

House seat in the Second District of Nebraska. The Committee's

1984 July Quarterly Report disclosed receipt of a $5 contribution

from David Newell, bringing Mr. Newell's yearly non-loan

contribution total to $80, and a $5,000 loan from the candidate

and Mr. Newell.

Communications between the Reports Analysis Division (RAD)

and the Committee revealed that these loans were bank loans and

T that Mr. Newell was considered by the treasurer to be an

C" "accommodating make[r]" or an "accommodating part[y]" to the

loan. The treasurer stated to RAD that, upon being informed by

the treasurer that the Commission considered "guarantees" to be

"the same as contributions," the bank "rewrote the Notes," and

the guarantee of Mr. Newell was "destroyed." According to a

letter from the bank to the candidate, dated December 21, 1984,

and enclosed by the treasurer, the loan was now "unsecured and

unguaranteed."

Although none of the reports or documents submitted

disclosed when the bank removed Mr. Newell as a loan guarantor,
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the Committee's 1984 October Quarterly (which was not received

until January, 1985) disclosed that, as of July 27, 1984, the

Committee had repaid the full amount of the principal of the loan

with interest.

On June 26, 1985, the Commission found reason to believe

that David Newell violated 2 U.S.C. S 441a(a)(1)(A). On that

date, the Commission also approved a subpoena for documents

pertaining to the bank loan.

On August 12, 1985, this Office received a response from Mr.

Newell. Mr. Newell states that he signed a note because of the

campaign's shortage of funds. He states that he "never intended

to personally guarantee that note and as an employee of the

Campaign (sic), [he] intended only to see that the debt was

repayed (sic) by the Campaign (sic) from expected incomes." In

subsequent correspondence received on October 18, he states that

he signed as a campaign manager and sent a copy of the note
Tr

showing his signature as 'David Newell, Campaign Manager," along

with the signature of "Walt Calinger, Candidate." Both men

Clisted the campaign headquarters as their address. Mr. Newell

fails to point out that the note document states that the note

was being covered by 'Personal Guarantees."

On August 6, 1985, this Office received correspondence from

John Hedzina, treasurer of the Calinger for Congree Committee,

along with documents pertaining to the loan. Mr. Herdzina argues

that, since the guarantee was "destroyed" as of December 21,

1984, "the loan was repaid as far as the guarantors were
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concerned" and '[alt that point in time the guarantee no longer

counts against the guarantor's contribution limit."

Additionally, Mr. Herdzina argues that the Committee had complied

with the requirements of 11 C.F.R. S 103.3(b) because the

Committee fully disclosed the loan and the guarantee was

destroyed "shortly after" the Reports Analysis Division informed

the Committee of the illegality of the loans. Mr. Herdzina

states that, shortly after he received a notice from RAD with

respect to the loan guarantee on November 1, 1984, he rectified

the situation. Mr. Herdzina complains that the letter did not

state "clearly" that the guarantee appeared to be in violation

and the implication of his response appears to be that any delay

in cancelling the guarantee occurred because he had to infer that

a violation was being alleged.

Among the documents submitted by Mr. Herdzina were copies of

checks drawn on the Committee's account and made out to "Walter

Calinger and Dave Newell." The checks were made out for $2,500

on July 17, 1984, and $2,512.12 on July 27, 1984.

I I. LEGAL ANALYS IS

Section 441a(a) (1) (A) of Title 2 prohibits contributions

from a person to any candidate and his authorized political

committees with respect to any election for federal office which,

in the aggregate, exceed $1,000. Section 431(8)(A)(i) states

that the term "contribution" includes a loan. Section

431(8) (B) (vii) (I) provides that a loan from a bank is considered

"a loan by each endorser or guarantor in that proportion of the
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unpaid balance that each endorser or guarantor bears to the total

number of endorsers or guarantors."

In this matter, Mr. Newell has served as a guarantor for an

amount which exceeds the 5 441a(a) (1) (A) limit. The treasurer of

the Committee has posed the defense that Mr. Newell was not

really a contributor because he was an "accommodating maker.*

This is of no significance in determining the status of an

individual under the Act. An accommodation party *is one who

signs the instrument in any capacity for the purpose of lending

his name to another party to it." Neb. UCC 3-415(1). He is

liable just as anyone else in the capacity in which he signs

(e.g., maker, endorser), except that he can never be liable to

the party he is accommodating. The official comment to UCC 3-415

q states that "[slubsection (1) recognizes that an accommodating

"01 party is always a surety (which includes a guarantor).

C71 Under the Act, therefore, Mr. Newell, as the sole co-maker with

the candidate on the $5,000 loan, would have contributed half the
C

amount of the loan, and would have exceeded the $1,000 limit.

o The argument that the loan obligation was terminated as of

December 21, 1984, (or for that matter, that the loan was repaid

as of July 27, 1984) does not negate the original violation. The

funds were available from May 10 to July 27. The fact that the

Committee received loans at a time of urgent need exemplifies the

underlying basis for considering the guarantees as contribution.

By co-signing the loan note, Mr. Newell made funds available to

the Committee.

1- 1----
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Mr. Newell argues that his signature did not constitute a

personal guarantee and that he was merely signing as a

representative of the Committee. All of the documents submitted

in this matter, however, indicate otherwise. Section 3-403(2)(b)

of the Nebraska Uniform Commercial Code states:

(2) An authorized representative who signs his
own name to an instrument

(b) except as otherwise estabished between
the immediate parties, is personally
obligated if the instrument names the
person represented but does not show
that the representative signed in a
representative capacity, or if the
instrument does not name the person
represented but does show that the
representative signed in a
representative capacity.

Neb. UCC 3-403(2)(b). The official comment to UCC 3-403, in

IT interpreting subsection (2) (b), addresses the type of situation

%- pertaining to the note signed by Mr. Newell. Using the example

CI-17 of a signature of "Arthur Adams, Agent" (exampled d of comment

3), the comment states that, in such a case, "the section admits

parol evidence in litigation between the immediate parties to

prove signature by the agent in his representative capacity.' In

this matter, all of the parol evidence, i.e., outside or

extrinsic evience, indicates that Mr. Newell was personally

guaranteeing repayment of the loan. The note itself refers to

"Personal Guarantees." The repayment checks issued by the

Committee were made out to "Walter Calinger and David Newell."

Finally, the Committee reported Mr. Newell as one of the makers

of a $5,000 loan to the Committee.
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Based on the foregoing analysis, the General Counsel

recommends that the Commission find probable cause to believe

that David Newell violated 2 U.S.C. S 441a(a) (1) (A) by making

$2,580 in contributions to the Calinger for Congress Committee.

ill. RBCOIUIEUDTIOn

1. Find probable cause to believe that David Newell

violated 2 U.S.C. S 441a(a) (1) (A).

Date C esW. Steele
General Counsel
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FEDERAL ELECTION COMMISSION
WASHINCTON. D C. 20463

MEMORANDUM TO:

FROM:

DATE:

SUBJECT:

THE COMMISSION

MARJORIE W. EMMONS/ ARNITA D. HESSIONi ll

JUNE 5, 1986

MUR 2051 - Memorandum to the Commission

The attached has been circulated for your

information.

\-Y.

Attachment

/; (

A

% -~d 'I~WUU



0

~;5~~dI
FEDERAL ELECTION COMMISSION

\% \'dl INC I ON D) C 204h 1 'I F' 1:50

June 4, 1986

MEMORANDUM

TO:

FROM:

The Commission

Charles N. Stee
General Counsel lll

SUBJECT: MUR 2051

OAttached for the Commission's review are briefs stating the
position of the General Counsel on the legal and factual issues
of the above-captioned matter. A copy of these briefs and
letters notifying the respondents of the General Counsel's intent
to recommend to the Commission findings of probable cause to
believe were mailed on June 4 , 1986. Following receipt of the
respondents' replies to these notices, this Office will make a
further report to the Commission.

Attachments

1. Briefs
2. Letters to respondents

0

CTt,



FEDERAL ELECTION COMMISSION i I'V"
WASHINCTON. D.C. 20463

June 4, 1986

F. Joseph Warin, Esquire
Kutak, Rock & Campbell
1101 Connecticut Avenue, N.W.
Washington, D.C. 20036

RE: MUR 2051
Calinger for Congress
John W. Herdzina, as treasurer

Dear Mr. War:in

Based on information ascertained in the normal course of
carrying out its supervisory responsibilities and information
supplied by you, the Federal Election Commission, on June 26,
1985, found reason to believe that the Calinger for Congress
Committee and John W. Herdzina, as treasurer, had violated 2
U.S.C. S 441a(a)(f) and that John J. Hughes had violated 2 U.S.C.
- 441a(a) (1) (A), and instituted an investigation in this matter.
After considering all the evidence available to the Commission,
the Office of the General Counsel is prepared to recommend that
the Commission find probable cause to believe that a violation
has occurred.

Submitted for your review are briefs stating the position of
T the General Counsel on the legal and factual issues of the case.

Within fifteen days of your receipt of this notice, you may file
with the Secretary of the Commission briefs (10 copies if

N, possible) stating your position on the issues and replying to the
briefs of the General Counsel. (Three copies of such briefs

Cr should also be forwarded to the Office of General Counsel, if
possible.) The General Counsel's briefs and any briefs which you
may submit will be considered by the Commission before proceeding
to a vote of probable cause to believe a violation has occurred.

If you are unable to file responsive briefs within 15 days,
you may submit a written request to the Commission for an
extension of time in which to file the briefs. The Commission
will not grant any exensions beyond 20 days.

A finding of probable cause to believe requires that the
Office of the General Counsel attempt for a period of not less
than thirty, but not more than ninety, days to settle this matter
through a conciliation agreement.
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Should you have any questions, please contact Jonathan
Levin, the attorney assigned to handle this matter, at (202) 376-
5690. A #

General Counsel

Enclosure
Brief
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BEFORZ TER FDERAL ULBCTIO COIISSION

In the Matter of ))
Calinger for Congress Committee ) MUR 2051
John W. Herdzina, )

as treasurer )

32NERAL COUNSEL' S BRIEF

I. STATIENT OF TEE CEAE

This matter involves excessive contributions in the form of

direct contributions and loan guarantees by John Hughes, David

Newell, and Larry Myers to the Calinger for Congress Committee

('the Committee") in connection with the Democratic Party primary

election for the House seat in the Second District of Nebraska.

The Committee's 1984 July Quarterly Report disclosed the receipt

-J of a $1,000 contribution from Mr. Hughes and a $10,000 loan from

the candidate and Mr. Hughes. The report also disclosed the

receipt of a $5 contribution from David Newell, bringing Mr.

Newell's yearly non-loan contribution total to $80, and a $5,000

loan from the candidate and Mr. Newell. In addition, the report

disclosed a $100 contribution from Larry and Marianna Myers,

cl bringing their yearly non-loan contribution total to $125, and a

$2,000 loan from the candidate and Mr. Myers.

Communications between the Reports Analysis Division (RAD)

and the Committee revealed that these loans were bank loans and

that the non-candidate individuals were considered by the

treasurer to be "accommodating makers' or *accommodating parties'

to the loans. The treasurer stated to RAD that, upon being

informed by the treasurer that the Commission considered
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"guarantees* to be "the same as contributions,' the bank "rewrote

the Notes and the guarantees of Hughes, Newell and Myers were

destroyed." According to a letter from the bank to the

candidate, dated December 21, 1984, and enclosed by the

treasurer, the loans were now "unsecured and unguaranteed."

Although none of the reports or documents submitted

disclosed when the bank removed the three individuals as loan

guarantors, the Committee's 1984 October Quarterly Report (which

was not received until January, 1985) disclosed that, between

July 17 and September 21, 1984, the Committee had repaid the full

amount of the principal of the $5,000 and $2,000 loans with

interest. The October report revealed that, as of September 30,

1984, $814 of the $10,000 loan had been repaid, and the bank's

letter of December 21 indicated that $2,000 of this loan had been

repaid. 1/

On June 26, 1985, the Commission found reason to believe

that the Committee and John W. Herdzina, as treasurer, violated 2

U.S.C. S 441a(f). On that date, the Commission also approved a

subpoena for documents pertaining to the bank loans.

On August 6, 1985, this Office received a response from Mr.

Herdzina along with documents pertaining to the loan. Mr.

Herdzina argues that, since the guarantees were "destroyed" as of

December 21, 1984, "the loan was repaid as far as the guarantors

1/ According to the last report filed by the Committee, the
1985 Year End Report, $3,058 had been repaid.
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were concerned" and "[alt that point in time the guarantee no

longer counts against the guarantor's contribution limit."

Additionally, Mr. Herdzina argues that the Committee had complied

with the requirements of 11 C.F.R. S 103.3(b) because the

Committee fully disclosed the loans and the guarantees were

destroyed "shortly after" the Reports Analysis Division informed

the Committee of the illegality of the loans. Mr. Herdzina

states that, shortly after he received a notice from RAD with

respect to the loan guarantees on November 1, 1984, he rectified

the situation. He complains that the letter from RAD did not

state "clearly" that the guarantees appeared to be in violation

and the implication of his response appears to be that any delay

in cancelling the guarantees occurred because he had to infer

Tr that a violation was being alleged.

Mr. Herdzina also submitted documents pertaining to the

loans. This included a "Summary of Loan Accounts" listing the

loans in chronological order and listing the names with respect

N. to each loan as "Walt Calinger & Dave Newell," "Walt Calinger &

1 Larry Myers," and "Walt Calinger & John Hughes." In addition,

there were copies of checks drawn on the Committee's account made

out to "Walter Calinger and Dave Newell," "Walter Calinger and

Larry Myers," "Walter Calinger and John Hughes," or "Walter

Calinger." These checks were for repayment of the loan

interest, the loan principal, or both. Checks were made to

"Walter Calinger and Dave Newell" and "Walter Calinger and Larry

Myers" in July and September, 1984. Checks were made payable to
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"Walter Calinger and John Hughes" on September 21 and November 9,

1984. Checks made payable to Walter Calinger alone were signed

on December 29, 1984, and March 29 and July 13, 1985.

This Office received correspondence from counsel for John

Hughes on August 13, 1985. Counsel for Mr. Hughes states that

the Committee asked Mr. Hughes to co-sign the $10,000 loan

because of an urgent need of funds just prior to the primary.

Counsel states that Mr. Calinger "emphasized that several other

contributors had likewise been asked to co-sign the loan."

Counsel further states that, when Mr. Hughes received the loan

document to sign, there was no request for credit, salary, orf'

property information, or for references, and that therefore, he

thought that the document he signed was "a mere cosmetic

formality."

Mr. Hughes' counsel presents an argument similar to that of

Mr. Herdzina, contending that because his guarantor status was

terminated and the loan documents were redrafted without his

rN signature, the loan "had been effectively 'repaid'" and no

Scontribution on his part resulted. Counsel also maintains that,

under the circumstances of the loan, Mr. Hughes' signature did

not constitute "anything of value," and that "(tihe evidence

demonstrates that none of the parties accorded any value

whatsoever to the co-signature."

Counsel compares this matter with three past matters

involving signatures on bank loan documents in support of an

argument that the Commission should take no further action
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against his client. These matters were MUR 1042 (Friends of

Roger Jepsen), MUR 1047 (Passaic County Democratic Committee),

and MUR 1768 (Citizens Committee for Ernest F. Hollings).

Counsel claims that HUR 1042, in which the Commission took

no further action after a reason to believe finding, was directly

analogous to this matter because, according to the final General

Counsel's Report in MUR 1042, the endorser, Mrs. Jepsen,

participated only minimally in the loan transaction. Counsel

cites other factors to distinguish MUR 2051 from the two other

matters, matters in which civil penalties were agreed upon.

Counsel argues that, in MUER 1047, the contributors "[p]resumably"

"had to answer at least a few financial inquiries into their

credit worthiness' and that MUR 1047 involved more of an intent

by the contributors to violate the Act. Counsel argues that, in

MUR 1768, the guarantor was Senator Hollings' Senatorial campaign

committee and the guarantor, therefore, was far more familiar

with the requirements of the Act, but still used contributor

funds for a purpose for which they were not intended. Counsel

C also states that the endorsement in MUR 1768 was made

*intentionally and with deliberation" and that it involved far

more money ($35,000) than Mr. Hughes' contribution.

In the process of making these arguments, counsel for Mr.

Hughes also made statements against the interest of the

Committee. Counsel argues that, in examining the loan

transaction, the Commission should concentrate on the Committee,

i.e., the party that did not present full information to the
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contributor as to the legal consequences of the signature. In

comparing this matter with MUR 1047, counsel states that, in that

MUR, the signatories 'were not pressured into making their loan

by a telephoning candidate," and they "were not told that others

would be co-signing the loan.'

In correspondence received by the Commission on August 12,

1985, David Newell also states that he signed a note because of

the campaign's urgent need of funds. He states that he 'never

intended to personally guarantee that note and as an employee of

the Campaign (sic), [he] intended only to see that the debt was
'T

repayed by the Campaign (sic) from expected incomes.' In

['t subsequent correspondence, he states that he signed as a campaign

-- manager and enclosed a copy of the note showing his signature as

'David Newell, Campaign Manager," along with the signature of

" "Walt Calinger, Candidate." Both signatories listed the campaign

headquarters as their address. Mr. Newell fails to point out
Tr

that the note stated that it was being covered by "Personal

Guarantees.'

II. LEGAL ANALYSIS

Section 441a(a) (1) (A) of Title 2 prohibits contributions

from a person to any candidate and his authorized political

committees with respect to any election for federal office which,

in the aggregate, exceed $1,000. Section 441a(f) prohibits

knowing acceptance of any contribution made in violation of

section 441a. Section 431(8)(A)(i) states that the term

'contribution' includes a loan. Section 431(8) (B) (vii) (I)

M--- - N- I
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provides that a loan from a bank is considered "a loan by each

endorser or guarantor in that proportion of the unpaid balance

that each endorser or guarantor bears to the total number of

endorsers or guarantors."

In this matter, each non-candidate signatory has served as a

guarantor for amounts which, when combined with his other

contributions, exceed the 5 441a(a) (1) (A) limit. The fact that,

as of December 21, the bank removed the individuals as guarantors

does not negate the original violation. The treasurer has posed

the defense that the non-candidate signatories were not really

contributors because they were "accommodating makers.* This is

of no significance in determining the status of the individuals

under the Act. An accommodation party "is one who signs the

T instrument in any capacity for the purpose of lending his name to

another party to it." Neb. UCC 3-415(l). He is liable just as

anyone else in the capacity in which he signs (e.g., maker,

endorser), except that he can never be liable to the party he is

accommodating. The official comment to UCC 3-415 states that

[(sjubsection (1) recognizes that an accommodating party is

always a surety (which includes a guarantor) . . . . I Under the

Act, therefore, the non-candidate individuals, as the sole co-

makers with the candidate on the loans, would have contributed

half the amount of the loans and would have exceeded the $1,000

limit.

The argument that the obligation of the signatories was

terminated as-of December 21, 1984, does not negate the original
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violation. The fact that the Committee received loans at a time

of urgent need exemplifies the underlying basis for considering

the guarantees as contributions. By co-signing the loan notes,

Mr. Hughes, Mr. Myers, and Mr. Newell made funds available to the

Committee.

The argument is also made that the signatures were mere

cosmetic formalities and that the bank did not ask the

signatories for other information. The bank, nevertheless, did

ask for the signatures of Messrs. Hughes, Myers, and Newell.

Secondly, the assertions of a lack of participation by these men

is belied by the issuance of Committee repayment checks to them

and the reports of the Committee which refer to them as co-makers

on the loan.

TReplies have also been received comparing this matter with

three other MURs. These MURs, however, do not negate the

culpability of the Committee in this matter. As to MUR 1042,

this Office's determination of the significance of Mrs. Jepsen's

signature was based largely on the fact that Mrs. Jepsen was the

candidate's spouse. This involves the important additional issue

of loans to candidates based on property owned jointly with a

spouse and was addressed in regulations promulgated subsequently

at 11 C.F.R. 55 100.7(a) (1) (C) and 110.10(b)(3). The contentions

that the contributors in MUR 1047 may have had to answer some

financial inquiries and may have had greater intent to violate

the Act do not negate the fact that the Calinger for Congress

Committee obtained co-signatures for loans and, thereby, appears
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to have violated the Act. The added factors cited in Mr. Hughes'

response with respect to MUR 1768, i.e., the familiarity of the

Hollings Senatorial committee with the requirements of the Act

and a use of funds not intended by contributors to Senator

Hollings' Senatorial campaign, do not bear relevance to the fact

that the Calinger for Congress Committee also appears to have

violated the Act. In those matters, the Commission did not make

any determination as to intent, i.e., whether or not the

violations were knowing and willful, and no recommendation as to

intent is being made by this Office in this matter.

Mr. Newell argues that his signature did not constitute a

personal guarantee and that he was merely signing as a

= representative of the Committee. All of the documents submitted

in this matter, however, indicate otherwise. Section 3-403(2) (b)

of the Nebraska Uniform Commercial Code states:

(2) An authorized represenative who signs his own
name to an instrument

(b) except as otherwise established
between the immediate parties, is
personally obligated if the instrument
names the person represented but does
not show that the representative signed
in a representative capacity, or if the
instrument does not name the person
represented but does show that the
representative signed in a
representative capacity.

Neb. UCC 3-403(2)(b). The official comment to UCC 3-403, in

interpreting subsection (2) (b), addresses the type of situation

pertaining to the note signed by Mr. Newell. Using the example

of a signature of 'Arthur Adams, Agent" (exampled d of comment

3), the comment states that, in such a case, "the section admits
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parol evidence in litigation between the immediate parties to

prove signature by the agent in his representative capacity." In

this matter, all of the parol evidence, i.e., outside or

extrinsic evidence, indicates that Mr. Newell was personally

guaranteeing repayment of the loan. The note itself refers to

"Personal Guarantees.* The repayment checks issued by the

Comittee were made out to "Walter Calinger and David Newell."

Finally, as stated before, the Committee has reported Mr. Newell

as one of the makers of a $5,000 loan to the Committee.

Based on the foregoing analysis, it appears that the

Committee accepted excessive contributions from Mr. Hughes in the

form of a $1,000 direct contribution and a $5,000 portion of a

bank loan, from Mr. Newell in the form of $80 in direct

Tcontributions and a $2,500 portion of a bank loan, and Mr. Myers

in the form of $62.50 in direct contributions and a $1,000

portion of a bank loan. The excessive portions of these

contributions, thus, totalled $6,642.50. The General Counsel

N. therefore, recommends that the Commission find probable cause to

believe that the Calinger for Congress Committee and John W.

Herdzina, as treasurer, violated 2 U.S.C. S 441a(f).



1. Find probable cause to believe that the Calinger for

Congress Comuittee and John W. Herdzina, as treasurer, violated 2

U.S.C. 5 441a(f).

Date C
General Counsel

T

Cr



BEFORE THE FEDERAL ELECTION COWUSSIOU

In the Matter of )
) MUR 2051

John J. Hughes )

GENERAL COUNSEL' S BRIEF

I. STATEMENT CF THE CASE

This matter involves an excessive contribution, in the form

of a direct contribution and a loan guarantee, by John Hughes to

the Calinger for Congress Committee ('the Committee') in

connection with the Democratic Party primary election for the

House seat in the Second District of Nebraska. The Committee's

1984 July Quarterly Report disclosed the receipt of a $1,000

contribution from Mr. Hughes on May 2, 1984, and a $10,000 loan

Lo- from the candidate and Mr. Hughes on May 10, 1984.

Communications between the Reports Analysis Division (RAD)

and the Committee revealed that this loan was a bank loan and

that Mr. Hughes was considered by the Committee treasurer to be

an 'accommodating make[r]" or an "accommodating part[y]' to the

loan. The treasurer stated to RAD that, upon being informed by

the treasurer that the Commission considered "guarantees' to be
'the same as contributions,' the bank "rewrote' the loan note,

and the guarantee of Mr. Hughes was "destroyed." According to a

letter from the bank to the candidate, dated December 21, 1984,

and enclosed by the treasurer, the loan was now 'unsecured and

unguaranteed." t

Although none of the reports or documents submitted

disclosed when the bank removed Mr. Hughes as a loan guarantor,

the Committee's 1984 October report (which was not received until
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January, 1985) revealed that, as of September 30, $814 of the

$10,000 loan had been repaid, and the bank's letter of December

21 indicated that $2,000 of this loan had been repaid. The

Committee's 1985 April Quarterly disclosed that $3,058.24 had

been repaid in toto.

On June 26, 1985, the Commission found reason to believe

that John Hughes violated 2 U.S.C. 5 441a(a) (1) (A). On that

date, the Commission also approved a subpoena for documents

pertaining to the loan. On August 13, 1985, this Office received

a response and documents from counsel for John Hughes.

Counsel for Mr. Hughes states that the Committee asked Mr.

t, Hughes to co-sign the $10,000 loan because of an urgent need of

funds just prior to the primary. Counsel states that Mr.

IT Calinger "emphasized that several other contributors had likewise

been asked to co-sign the loan." Counsel further states that,

when Mr. Hughes received the loan document to sign, there was no

request for credit, salary, or property information, or for

references, and that therefore, he thought that the document he

signed was *a mere cosmetic formality.*

Counsel contends that because Mr. Hughes guarantor status

was terminated and the loan documents were redrafted without his

signature, the loan whad been effectively 'repaid'" and no

contribution on his part resulted. Counsel also maintains that,

under the circumstances of the loan, Mr. Hughes' signature did

not constitute *anything of value," and that 0[tihe evidence
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demonstrates that none of the parties accorded any value

whatsoever to the co-signature."

Counsel compares this matter with three past matters

involving signatures on bank loan documents in support of an

argument that the Commission should take no further action

against his client. These matters were MUR 1042 (Friends of

Roger Jepsen), MUR 1047 (Passaic County Democratic Committee),

and HUR 1768 (Citizens Committee for Ernest F. Hollings).

Counsel claims that MUR 1042, in which the Commission took

no further action after a reason to believe finding, was directly

analogous to this matter because, according to the final General

Counsel's Report in MUR 1042, the endorser, Mrs. Jepsen,

participated only minimally in the loan transaction. Counsel

T cites other factors to distinguish MUR 2051 from the two other

matters, matters in which civil penalties were agreed upon.

Counsel argues that, in MUR 1047, a matter in which theTr

contributors were not made respondents, the contributors

N [piresumably' 'had to answer at least a few financial inquiries

Cr into their credit worthiness." Counsel also argues that MUR 1047

involved more of an intent by the contributors to violate the

Act, even though the Commission proceeded only against the

Committee. Counsel states that, in HUR 1047, the signatories

'were not pressured into making their loan by a telephoning

candidate' and they 'were not told that others woul*'be co-

signing the loan.' Counsel argues that, in MUR 1768, the

guarantor was Senator Hollings' Senatorial campaign
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committee and that the guarantor was, therefore, far more

familiar with the requirements of the Act but still used

contributor funds for a purpose for which they were not intended.

Counsel also states that the endorsement in MUR 1768 'was done

intentionally and with deliberation' and that it involved far

more money ($35,000) than Mr. Hughes' contribution.

On August 6, 1985, this Office received correspondence from

John W. Herdzina, treasurer of the Calinger for Congress

Committee, along with documents pertaining to the loan. Mr.

Herdzina argues that, since the guarantee was "destroyed" as of

December 21, 1984, 'the loan was repaid as far as the guarantors

were concerned' and '[alt that point in time the guarantee no

longer counts against the guarantor's contribution limit.'

.T Additionally Mr. Herdzina argues that the Committee had complied

with the requirements of 11 C.F.R. S 103.3(b) because the

Committee fully disclosed the loan and the guarantee was

destroyed 'shortly after' the Reports Analysis Division informed

the Committee of the illegality of the loans. Mr. Herdzina

cstates that, shortly after he received a notice from RAD with

respect to the loan guarantee on November 1, 1984, he rectified

the situation. He complains that the letter from RAD did not

state 'clearly' that the guarantee appeared to be in violation,

and the implication of his response appears to be that any delay

in cancelling the guarantee occurred because he had to infer that

a violation was being alleged.

Among the doc'iments submitted by Mr. Herdzina were copies of



checks drawn on the Committee's account and made out to "Walter

Calinger and John Hughes* for payment of the interest and/or

principal on the loan. The checks were made out for $288.30 on

July 17, 1984, $252.60 on September 21, 1984, and $2,244.31 on

November 9, 1984.

II. LEGAL ANALYSIS

Section 441a(a) (1) (A) of Title 2 prohibits contributions

from a person to any candidate and his authorized political

committees with respect to any election for federal office which,

in the aggregate, exceed $1,000.

Section 431(8)(A)(i) states that the term 'contribution'

V" includes a loan. Section 431(8)(B)(vii)(I) provides that a loan

from a bank is considered 'a loan by each endorser or guarantor

in that proportion of the unpaid balance that each endorser or

guarantor bears to the total number of endorsers or guarantors.*

In this matter, Mr. Hughes has served as a guarantor for an

amount which, when combined with his other contribution, exceeds

the 5 441a(a) (1) (A) limit. The fact that, as of December 21, the

bank removed Mr. Hughes as a guarantor does not negate the

original violation. The treasurer of the Committee has posed the

defense that Mr. Hughes was not really a contributor because he

was an "accommodating maker." This is of no significance in

determining the status of an individual under the Act. An

accommodation party "is one who signs the instrument-in any

capacity for the purpose of lending his name to another party to

it.* Neb. UCC 3-415(1). He is liable just as anyone else in the
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capacity in which he signs (e.g., maker, endorser), except that

he can never be liable to the party he is accommodating. The

official comment to UCC 3-415 states that 0[subsection (1)

recognizes that an accommodating party is always a surety (which

includes a guarantor). . *. . Under the Act, therefore, Mr.

Hughes, as the sole co-maker with the candidate on the $10,000

loan, would have contributed half the amount of the loan, and

would have exceeded the $1,000 limit.

The argument that the obligation of Mr. Hughes was

terminated as of December 21, 1984, does not negate the original

violation. The fact that the Committee received loans at a time

of urgent need exemplifies the underlying basis for considering

the guarantee as a contribution. By co-signing the loan note,

Mr. Hughes made funds available to the Committee.

The argument is also made that the signature was a mere

cosmetic formality and the the bank did not ask Mr. Hughes for

other information. The bank, nevertheless, did ask for Mr.

Hughes's signature. Secondly, the assertions of a lack of

participation by Mr. Hughes is belied by the issuance of

Committee repayment checks to him and by the reports of the

Committee which refer to him as a co-maker on the loan.

Mr. Hughes has also compared this matter with three other

MURs. These MURs, however, do not negate the culpability of Mr.

Hughes in this matter. As to MUR 1042, this Office'S

determination of the significance of Mrs. Jepsen's signature was

based largely on the fact that Mrs. Jepsen was the candidate's
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spouse. This involves the important additonal issue of loans to

candidates based on property owned jointly with a spouse and was

addressed in regulations promulgated subsequently at 11 C.F.R.

SS 100.7(1) (1) (C) and ll0.10(b)(3). MUR 1047 involved an audit

of a county committee with the investigation of many apparent

violations by that committee. The fact that this Office did not

pursue certain violations by individuals in that matter and the

alleged existence of intent by the contributors in that matter do

not negate the existence of a violation of 2 U.S.C.

$ 441a(a) (1) (A) in this matter. The added factors cited in Mr.

Hughes' response with respect to MUR 1768, i.e., the familiarity

of the Hollings Senatorial committee with the requirements of the

Act and a use of funds not intended by contributors to Senator

Holling's Senatorial campaign, also do not bear relevance to the

OW fact that John Hughes appears to have made an excessive

contribution in violation of 2 U.S.C. S 441a(a)(1)(A). In MUR

1047 and 1768, the Commission did not make any determination as

to intent, i.e., whether or not the violations were knowing and

willful, and no recommendation as to intent is being made by this

Office in this matter.

Based on the foregoing analysis, the General Counsel

recommends that the Commission find probable cause to believe

that John J. Hughes violated 2 U.S.C. S 441a(a) (1) (A) by making

$6,000 in contributions to the Calinger for Congress-Committee.

M I
--
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III. IUC~MMNDATOW

1. Find probable cause to believe that John J. Hughes

violated 2 U.S.C. 5 441a(a) (1) (A).

Date
Oferal Counsel



FEDERAL ELECTION COMMISSION
W A SH IN G TO N . D .C . 20463 

J n , 1 8

David Newell
4027 Bauman Avenue
Omaha, Nebraska 68112

RE: blUR 2051
David Newell

Dear Mr. Newell:

Based on information ascertained in the normal course of
carrying out its supervisory responsibilities and information
supplied by you, the Federal Election Commission, on June 26,
1985, found reason to believe that you violated 2 U.s.c.
5 441a(a) (1) (A), and instituted an investigation in this matter.
After considering all the evidence available to the Commission,
the Office of the General Counsel is prepared to recommend that

V the Commission find probable cause to believe that a violation
,it has occurred.

Submitted for your review is a brief stating the position of
the General Counsel on the legal and factual issues of the case.
Within fifteen days of your receipt of this notice, you may-file
with the Secretary of the Commission a brief (10 copies if
possible) stating your position on the issues and replying to the
brief of the General Counsel. (Three copies of such brief should
also be forwarded to the Office of General Counsel, if possible.)
The General Counsel's brief and any brief which you may submit
will be considered by the Commission before proceeding to a vote

Nof probable cause to believe a violation has occurred.

if you are unable to file a responsive brief within 15 days,
you may submit a written request to the Commission for an
extension of time in which to file the brief. The Commission
will not grant any exensions beyond 20 days.

A finding of probable cause to believe requires that the
Office of the General Counsel attempt for a period of not less
than thirty, but not more than ninety, days to settle this matter.
through a conciliation agreement.
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Should you have any questions, please contact Jonathan
Levin, the attorney assigned to handle this matter, at (202) 376-
5690.

C les N. Steele
General Counsel

Enclosure
Brief

IN

%r



BEFORE THE FEDERAL ELECTIOW COMISSION

In the Matter of )
) MUR 2051

David Newell )

GENERAL CMRJSEL'S BRIEF

I. XNTATEIT OF THE CASE

This matter involves an excessive contribution in the form

of a direct contribution and a loan guarantee by David Newell to

the Calinger for Congress Committee ("the Committee') in

connection with the Democratic Party primary election for the

House seat in the Second District of Nebraska. The Committee's

1984 July Quarterly Report disclosed receipt of a $5 contribution

from David Newell, bringing Mr. Newell's yearly non-loan

contribution total to $80, and a $5,000 loan from the candidate

and Mr. Newell.

Communications between the Reports Analysis Division (RAD)

and the Committee revealed that these loans were bank loans and

that Mr. Newell was considered by the treasurer to be an

r"accommodating make[ri' or an 'accommodating part[y]' to the

loan. The treasurer stated to RAD that, upon being informed by

the treasurer that the Commission considered "guarantees" to be

'the same as contributions," the bank *rewrote the Notes," and

the guarantee of Mr. Newell was 'destroyed.* According to a

letter from the bank to the candidate, dated December 21, 1984,

and enclosed by the treasurer, the loan was now 'unsecured and

unguar anteed.'

Although none of the reports or documents submitted

disclosed when the bank removed Mr. Newell as a loan guarantor,
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the Committee's 1984 October Quarterly (which was not received

until January, 1985) disclosed that, as of July 27, 1984, the

Committee had repaid the full amount of the principal of the loan

with interest.

On June 26, 1985, the Commission found reason to believe

that David Newell violated 2 U.S.C. S 441a(a)(1)(A). On that

date, the Commission also approved a subpoena for documents

pertaining to the bank loan.

On August 12, 1985, this Office received a response from Mr.

Newell. Mr. Newell states that he signed a note because of the

campaign's shortage of funds. He states that he "never intended

to personally guarantee that note and as an employee of the

Campaign (sic), (he] intended only to see that the debt was

T repayed (sic) by the Campaign (sic) from expected incomes." In

subsequent correspondence received on October 18, he states that

he signed as a campaign manager and sent a copy of the note

showing his signature as 'David Newell, Campaign Manager," along

with the signature of "Walt Calinger, Candidate." Both men

listed the campaign headquarters as their address. Mr. Newell

fails to point out that the note document states that the note

was being covered by 'Personal Guarantees.'

On August 6, 1985, this Office received correspondence from

John Hedzina, treasurer of the Calinger for Congree Committee,

along with documents pertaining to the loan. Mr. Herdzina argues

that, since the guarantee was 'destroyed" as of December 21,

1984, 'the loan was repaid as far as the guarantors were
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concerned" and "[alt that point in time the guarantee no longer

counts against the guarantor's contribution limit.*

Additionally, Mr. Herdzina argues that the Committee had complied

with the requirements of 11 C.F.R. S 103.3(b) because the

Committee fully disclosed the loan and the guarantee was

destroyed *shortly after' the Reports Analysis Division informed

the Committee of the illegality of the loans. Mr. Herdzina

states that, shortly after he received a notice from RAD with

respect to the loan guarantee on November 1, 1984, he rectified

the situation. Mr. Herdzina complains that the letter did not

state 'clearly' that the guarantee appeared to be in violation

and the implication of his response appears to be that any delay

in cancelling the guarantee occurred because he had to infer that

T a violation was being alleged.

Among the documents submitted by Mr. Herdzina were copies of

checks drawn on the Committee's account and made out to "Walter

Calinger and Dave Newell." The checks were made out for $2,500

on July 17, 1984, and $2,512.12 on July 27, 1984.

C- II. LEGAL ANALYSIS

Section 441a(a) (1) (A) of Title 2 prohibits contributions

from a person to any candidate and his authorized political

committees with respect to any election for federal office which,

in the aggregate, exceed $1,000.- Section 431(8)(A)(i) states

that the term "contribution" includes a loan. Section

431(8) (B) (vii)(I) provides that a loan from a bank is considered

'a loan by each endorser or guarantor in that proportion of the
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unpaid balance that each endorser or guarantor bears to the total

number of endorsers or guarantors."

In this matter, Mr. Newell has served as a guarantor for an

amount which exceeds the S 44la(a) (1) (A) limit. The treasurer of

the Committee has posed the defense that Mr. Newell was not

really a contributor because he was an 'accommodating maker."

This is of no significance in determining the status of an

individual under the Act. An accommodation party "Is one who

signs the instrument in any capacity for the purpose of lending

his name to another party to it.' Neb. UCC 3-415(1). He is

liable just as anyone else in the capacity in which he signs

(e.g., maker, endorser), except that he can never be liable to

the party he is accommodating. The official comment to UCC 3-415

T states that " (slubsection (1) recognizes that an accommodating

party is always a surety (which includes a guarantor)..

Under the Act, therefore, Mr. Newell, as the sole co-maker with

the candidate on the $5,000 loan, would have contributed half the

amount of the loan, and would have exceeded the $1,000 limit.

C- The argument that the loan obligation was terminated as of

December 21, 1984, (or for that matter, that the loan was repaid

as of July 27, 1984) does not negate the original violation. The

funds were available from May 10 to July 27. The fact that the

Committee received loans at a time of urgent need exemplifies the

underlying basis for considering the guarantees as contribution.

By co-signing the loan note, Mr. Newell made funds available to

the Committee.
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Mr. Newell argues that his signature did not constitute a

personal guarantee and that he was merely signing as a

representative of the Committee. All of the documents submitted

in this matter, however, indicate otherwise. Section 3-403(2)(b)

of the Nebraska Uniform Commercial Code states:

(2) An authorized representative who signs his
own name to an instrument

(b) except as otherwise estabished between
the immediate parties, is personally
obligated if the instrument names the
person represented but does not show
that the representative signed in a
representative capacity, or if the

-instrument does not name the person
represented but does show that the
representative signed in a
representative capacity.

Neb. UCC 3-403(2)(b). The official comment to UCC 3-403, in

interpreting subsection (2)(b), addresses the type of situation

pertaining to the note signed by Mr. Newell. Using the example

of a signature of "Arthur Adams, Agent* (exampled d of comment

3), the comment states that, in such a case, *the section admits

N. parol evidence in litigation between the immediate parties to

prove signature by the agent in his representative capacity." In

this matter, all of the parol evidence, i.e., outside or

extrinsic evience, indicates that Mr. Newell was personally

guaranteeing repayment of the loan. The note itself refers to

"Personal Guarantees.' The repayment checks issued by the

Committee were made out to "Walter Calinger and David Newell."

Finally, the Committee reported Mr. Newell as one of the makers

of a $5,000 loan to the Committee.



Based on the foregoing analysis, the General Counsel

recommends that the Commission find probable cause to believe

that David Newell violated 2 U.S.C. S 441a(a) (1) (A) by making

$2,580 in contributions to the Calinger for Congress Committee.

ZIle * MsMCATXOI

1. Find probable cause to believe that David Newell

violated 2 U.S.C. 5 441a(a) (1) (A).

Date C es Steele
General Counsel

T

Cr
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FEDERAL ELECTION COMMISSION
WASHINGTON, D C 20463

MEMORANDUM

TO:

FROM:

DATE:

SUBJECT:

Office of the Commission Secretary

Office of General Counsel

June 2. 1986

MUR 2051 - General Counsel's Report
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BEFORE THE FEDERAL ELECTION COMISSIOR

In the Matter of f
)

Calinger for Congress )
Committee John W. Herdzina, )
as treasurer )

)John Hughes )

MU 12951 .

David Newell

GENERAL COUNSEL' S REPORT

Based on the assessment of the information presently

available, the Office of the General Counsel is prepared to close

the investigation in this matter as to Calinger for Congress and

John W. Herdzina, as treasurer, John Hg ,nd Dav Newell.

Date Geer C. n e
General Counsel

Ne

SENSITIVE



KUTAK ROCK & CAMPBELL
A PAINRNIHIP

INCLUDING PROFESSIONAL CORPORATIONS

1101 CONNECTICUT AVENUE. N.W. ATLANTA

WASHINGTON, D. C. 20036 DENVER
OMAHA

(202) 828-2400

February 11, 1986

Jonathan Levin, Esquire
Office of General Counsel
Federal Election Committee
Seventh Floor
1325 "K" Street, N.W. AN
Washington, D.C. 20463 -0

-- )
Re: MUR #2051

Dear Mr. Levin:

I am confident that your schedule has been as hectic as
mine over the last several weeks. You will recall that I last
wrote and asked for an opportunity to review your brief and to
engage in discussions to resolve this dispute. I have not
learned of any new developments from your office so I presume
that everything is fine.

Please call me if there are any new developments.

Sincerely,

F. J Warin

j jb



KUTAK ROCK & CAMPBELL
A PARTNiRISHIP

INCLUDING PROFVSSIONAL CORPORATIONS ATLANTA

1101 CONNECTICUT AVENUE, N.W. DENVER

NEW YORK
WASHINGTON, 0. C. 20036 OMAHA

(202) 828-2400

January 14, 1986

Jonathan Levin, Esquire
Office of General Counsel
Federal Election Committee
Seventh Floor
1325 "K" Street, N.W.
Washington, D.C. 20463

Re: MUR #2051

Dear Jonathan:

In late December we spoke about an opportunity to meet
and negotiate a resolution of this matter. We are eager to
undertake those negotiations to reach a fair and equitable
resolution with the Committee.

Please advise me when it would be convenient to meet
with you.

Sincerely,

F. ph Warin

jjb
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KUTAK ROCK & CAMPBELL
A PARTNERSHIP 5NOV29

INCLUDING PROFESSIONAL CORPORATIONS

1101 CONNECTICUT AVENUE, N. W. ATLANTA

WASHINGTON, 0. C. 20036 DENVER

OMAHA

(202) 828-2400

November 25, 1985

HAND DELIVERED

Jonathan Levin, Esquire
Office of General Counsel
Federal Election Committee
Seventh Floor
1325 "K" Street, N.W.
Washington, D.C. 20463

Re: MUR 2051

Dear Jonathan:

Enclosed please find a letter to you from Walt Calinger

giving me authority to represent both Mr. Calinger and his

4- campaign committee's interest. In light of this new
development, I would appreciate your checking your schedule

Cso that I may schedule an appointment at the earliest

__r possible time so that we can discuss a resolution of the

entire matter.

Sincerely,

F. Warin

jjb

Enclosure



November 21 , 1985

Jonathan Levin
c/o F. Joseph Warin
1101 Connecticut Avenue, N.W.
Washington, D.C. 20036

Dear Mr. Levin:

This is to
interests of
myself in

zr Commission.

inform
the Cal
issues

you that
inger for
currently

Mr. Warin is representing the
Congress Campaign Committee and
before the Federal Election

Sincerely,

Walter M. Calinger

9



KUTAK ROCK & CAMPBELL
A PARTNERSHIP

INCLUOING PROFESSIONAL CORPORATIONS

1101 CONNECTICUT AVENUE, N.W. ATLANTA

WASHINGTON. D. C. 20036 DENVER
OMAHA

(202) 828-2400

November 25, 1985

HAND DELIVERED

Jonathan Levin, Esquire
Office of General Counsel
Federal Election Committee
Seventh Floor
1325 "K" Street, N.W.
Washington, D.C. 20463

Re: MUR 2051

Dear Jonathan:

Enclosed please find a letter to you from Walt Calinger
giving me authority to represent both Mr. Calinger and his
campaign committee's interest. In light of this new
development, I would appreciate your checking your schedule
so that I may schedule an appointment at the earliest
possible time so that we can discuss a resolution of the
entire matter.

Sincerely,

F. Warin

j jb

Enclosure



November 21, 1985

Jonathan Levin
c/o F. Joseph Warin
1101 Connecticut Avenue, N.W.
Washington, D.C. 20036

e Dear Mr. Levin:

I_- This is to inform you that Mr. Warin is representing the
interests of the Calinger for Congress Campaign Committee and
myself in issues currently before the Federal Election
Commission.

Sincerely,

-. Walter M. Calinger



Ita SEN 'IVE
BEFORE THE FEDERAL ELECTION COIUISSION

In the Matte of ))
Calinger fa Congress ) MUR 2051John W. Herdzina, as treasurer ) --John Hughes )
David Newell )C

GENERAL COUNSEL' S REPORT

This matter involves excessive contributions in the form of
direct contributions and loan guarantees by John Hughes and David

Newell to Calinger for Congress ("the Committee") in connection
with the Democratic primary election for the House seat in the

Second District of Nebraska. The Committee's 1984 July Quarterly
Report disclosed the receipt of a $1,000 contribution from Mr.

Hughes and a $10,000 loan from the candidate and Mr. Hughes. The
report also disclosed the receipt of a $5 contribution from David

Newell, bringing Mr. Newell's yearly non-loan contribution total

to $80, and a $5,000 loan from the candidate and Mr. Newell.
Tr On June 26, 1985, the Commission found reason to believe

that Mr. Hughes and Mr. Newell violated 2 U.S.C. S 441a(a) (1) (A)
and that the Committee violated 2 U.S.C. S 441a(f). In addition,

the Commission approved subponeas to the Committee, Mr. Hughes,

and Mr. Newell asking for documents pertaining to bank loans.

When the respondents responded to the subpoenas, they also
requested pre-probable cause conciliation. On September 19, the

Commission approved entry into pre-probable cause conciliation
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.

O"

Charles N. Steele
General Counsel

-21 BY: _ _ _ _ _ _ _

Date Kenneth A. Gross
Associate General Counsel

Attachment
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
MUR 2051

Calinger for Congress
John W. Herdzina, as treasurer
John Hughes )
David Newell )

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal

Election Commission, do hereby certify that on September 19,

1985, the Commission decided by a vote of 5-0 to take

the following actions in MUR 2051:

1. Enter into pre-probable cause conciliation
with Calinger for Congress and John W.
Herdzina, as treasurer.

2. Enter into pre-probable cause conciliation
Twith John Hughes.

3. Enter into pre-probable cause conciliation

with David Newell.

4. Approve the conciliation proposals
submitted with the General Counsel's
Report signed September 12, 1985.

5. Approve the letters attached to the

General Counsel's Report signed
September 12, 1985.

Commissioners Aikens, Elliott, Josefiak, McDonald

and McGarry voted affirmatively in this matter; Commissioner

Harris did not cast a vote.

Attest:

moo/
Date Marjorie W. Emmons

Secretary of the Commission
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of)

Calinger for Congress ) MUR 2051 ~
John W. Herdzina, as treasurer )

John Hughes)

David Newell )V

I. BACGROUND GENERAL COUNSEL' S REPORT S I i V
This matter involves excessive contributions in the form of

direct contributions and loan guarantees by John Hughes, David

Newell, and Larry Myers to Calinger for Congress ("the

Committee") in connection with the Democratic Party primary

election for the House seat in the Second District of Nebraska.

The Committee's 1984 July Quarterly Report disclosed the receipt

of a $1,000 contribution from Mr. Hughes and a $10,000 loan from

the candidate and Mr. Hughes. The report also disclosed the

receipt of a $5 contribution from David Newell, bringing Mr.

Newell's yearly non-loan contribution total to $80, and a $5,000

loan from the candidate and Mr. Newell. In addition, the report

disclosed a $100 contribution from Larry and Marianna Myers,

Cr bringing their yearly non-loan contribution total to $125, and a

$2,000 loan from the candidate and Mr. Myers.

Communications between the Reports Analysis Division (RAD)

and the Committee revealed that these loans were bank loans and

that the non-candidate individuals were considered by the

treasurer to be "accommodating makers" or "accommodating parties"

to the loans. The treasurer informed RAD that, upon being

informed by the treasurer that the Commission considered

"guarantees" to be "the same as contributions," the bank
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"rewrote the Notes and the guarantees of Hughes, Newell and Myers

were destroyed." According to a letter from the bank to the

candidate, dated December 21, 19134, and enclosed by the

treasurer, the loans were now "unsecured and unguaranteed."

Although none of the reports or documents submitted

disclosed when the bank removed the three individuals as loan

guarantors, the Committee's 1984 October Quarterly (which was not

received until January, 1985) disclosed that, between July 17 and

September 21, 1984, the Committee had repaid the full amount of

the principal of the $5,000 and $2,000 loans with interest. The

October report revealed that, as of September 30, $814 of the

$10,000 loan had been repaid, and the bank's letter of December

21 indicated that $2,000 of this loan had been repaid.

On June 26, 1985, the Commission found reason to believe
.

that Mr. Hughes and Mr. Newell violated 2 U.S.C. S 441a(a) (1) (A)
and that the Committee violated 2 U.S.C. § 441a(f). The

Committee also found reason to believe that Mr. Myers violated

N, 2 U.S.C. § 441a(a) (1) (A) but determined to take no further

action with respect to him. In addition, the Commission approved

subpoenas to the Committee, Mr. Hughes, and Mr. Newell asking for

documents pertaining to the bank loans.

This Office has received responses and documents from the

Committee and counsel for Mr. Hughes. This Office has also

received a response from Mr. Newell but has received no documents

from him; he maintains that there are none in his possession.

(See Attachments 1, 2, and 3).
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Mr. Hughes and Mr. Newell have presented similar accounts of

the circumstances of their guarantees. Both accounts refer to

the Committee's urgent need for funds just prior to the primary.

Mr. Hughes states that he was told that "several other

contributors" had been asked to co-sign the loan, that, when the

bank sent him the loan forms, it requested no information from

Mr. Hughes, and that Mr. Hughes, therefore, assumed his signature

to be "a mere cosmetic formality." Mr. Newell, the campaign

manager, states that he signed with the understanding that the

funds would be paid by the Committee's planned fundraising

C activities and "that this note was the first note to be repaid."

Both respondents deny any intention to violate the Act.

Mr. Herdzina argued that, since the guarantees were

"destroyed" as of December 21, 1984, the guarantee no longer
I-

counted against the contribution limit "at that point in time."

T-r In addition to a description of the circumstances of the

loan, counsel for Mr. Hughes presents an argument that the

NCommission should take no further action in this matter by

comparing this matter with three past matters, MUR 1042 (Friends

of Roger Jepsen), MUR 1047 (Passaic County Democratic Committee),

and MUR 1768 (Citizens Committee for Ernest F. Hollings).

Counsel claims that MUR 1042, in which the Commission took no

further action after a reason to believe finding, was directly

analogous to this matter because, according to the General

Counsel's Report, the endorser, Mrs. Jepsen, participated only

minimally in the loan transaction. With regard to the the other
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matters, in which the Commission levied civil penalties, counsel

distinguishes these matters from MUR 2051 by citing a number of

factors. Among these were that MUR 1047 involved no pressure on

the endorsers, that the Commission only held the committee and

not the endorser accountable in MUR 1047, that the endorser in

MUR 1768 was far more familiar with the requirements of the Act

and the regulations and behaved in a deliberate manner, and that

the size of the contribution in MUR 1768 was much greater than

the size of Mr. Hughes' contribution.

The documents submitted by the Committee include checks

V issued by the Committee for loan repayments to "Walter Calinger

and Dave Newell" and to "Walter Calinger and John Hughes." It

appears that the Committee repayments to Mr. Calinger and

Mr. Newell together were complete as of July 27, 1984. It

appears that, as of November 9, 1984, $2,785.21 had been paid by

the Committee to Mr. Calinger and Mr. Hughes. According to the

Committee's 1984 Year End Report, received on April 3, 1985, and

N, its 1985 April Quarterly Report, received on July 23, 1985,

C $3,058.24 has been repaid by the Committee to the bank on the

loan co-signed by Mr. Hughes.

In addition to presenting a defense to the reason to believe

findings, each of the respondents has requested pre-probable

cause conciliation.
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II. LEGAL AALYS IS

Respondents admit that they were co-makers on loans to the
Committee. Their argument in defense of their actions, i.e.,

that the signatures were required merely so that the Committee

could obtain a loan at a time of urgent need, exemplifies the

underlying basis for considering a loan guarantee as a
contribution. By co-signing on the loans, Mr. Hughes and

Mr. Newell made funds available to the Committee.

The argument by counsel for Mr. Hughes that this matter was

directly analogous to the Jepsen matter is in error. This
0 Office's determination of the significance of Mrs. Jepsen's

signature was based largely on the fact that Mrs. Jepsen was the

candidate's spouse. This involves the important additional issue

of loans to candidates based on property owned jointly with a

C14 spouse and was addressed in regulations promulgated subsequently

at 11 C.F.R. SS 100.7(a) (1) (C) and 110.10(b) (3).

rC.
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IV. RECONmUDATION

1. Enter into pre-probable cause conciliation with Calinger for

Congress and John W. Herdzina, as treasurer.

2. Enter into pre-probable cause conciliation with John Hughes.
3. Enter into pre-probable cause conciliation with David

Newell.

4. Approve the attached conciliation proposals.

5. Approve the attached letters.

Charles N. Steele us

General enra
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Attachments
1. Response and documents from the Committee
2. Response and documents from counsel for John Hughes
3. Response from David Newell
4. Letter and conciliation proposal to the Committee
5. Letter and consiliation proposal to counsel for John

Hughes
6. Letter and conciliation proposal to David Newell

,II"
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Attachments
1. Response and documents from the Committee
2. Response and documents from counsel for John Hughes
3. Response from David Newell
4. Letter and conciliation proposal to the Committee
5. Letter and consiliation proposal to counsel for John

Hughes
6. Letter and conciliation proposal to David Newell

C

"T
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August 3, 1985

Mr. Johnathon Levin
Attorney at Law
Office of the General Counsel
Federal Election Commission
1325 "K" Street, N.W.
Washington, D.C. 20463

Re: MUR 2051 .

Calinger for Congress Committee
John W. Herdzina, Treasurer

Dear Mr. Levin:.

Thank you for your telephone call and the information
concerning procedural matters before the Federal Election Commis-
sion.

Pursuant to the subpoena, I was to produce all written
materials in my possession including notes, security agreements
and checks pertaining to bank loans in 1984 to Walter Calinger

;T and John Hughes, Walter Calinger and David Newell, and Walter
,0- Calinger and Larry Myers, and pertaining to the subsequent

renegotiation of all of these loans in 1984. 1 have enclosed
herein copies of all of such documents in my possession. I am
not enclosing herein copies of any of the reports which have been
previously filed with the appropriate agencies.

C11* In connection with the general counsel's factual and legal
N analysis, I have reviewed the 1984 July quarterly report of the

Committee. Apparently I misunderstand the statement in the
Analysis which states that the report itemizes $9,642 in contri-
butions, some of which is in the form of loans or loan guarantees
from three individuals. I do not see where loans are listed in
Schedule A or on the detailed summary page under contributions.
I have always tried to patently set out loans to the Committee
under the proper form and schedule.

Personally, I do not see much doubt but that "...each non-
candidate signatory has served as a guarantor for amounts which,
when combined with his other contributions, exceed the
S 4 4la (a) (1) (A) limit." In fact, except for Mr. Myers, the
guarantee of the contributions alone, without being combined with
other contributions, exceed the S441 limit. Accordingly, the
undersigned and Committee has no real dispute with the basic
factual analysis of the general counsel. Dispute certainly does
arise in connection with the legal analysis. In part, the
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analysis states: "The fact that, as of December 21, the Bank
removed the individuals as guarantors does not negate the
original violation."

First of all, a loan is considered a contribution only to
the extent of the outstanding balance. Once the undersigned and
the Committee was informed that a potential illegal contribution,
via a loan guarantee, was in existence , action was taken to
correct the situation. The guarantees of John Hughes, David
Newell and Larry Myers were destroyed by the Community Bank and
all the loans were placed in the name of Walter Calinger only.
Thus, once the guarantees were destroyed, the loan was repaid as
far as the guarantors were concerned. At that point in time the
guarantee no longer counts against the guarantor's contribution
limit. 10 0 .7 (a) (1) Wi (C).

In addition to the foregoing, it is my interpretation of
§103.3(b) that a contribution which appears to be illegal must,e within ten days, either be returned to the contributor or depos-

fill, ited in the campaign depository giving a statement to the FEC on
the next report that the legality of the contribution is in
question. Certainly, the fact that the loans had been made and
guaranteed was patently set forth on Schedule C in the July 15,
1984 quarterly report. Accordingly, the statement noting that
the legality of the contribution was in question was more than
clearly set forth, even though by coincidence, in the report. It

C7 is my further understanding from reading §103.3(b) that if within
a reasonable time the treasurer determines that the
"contribution" is illegal he or she must return such contribution
and report the refund. Shortly after the undersigned and the
Committee was informed that the loan guarantees were illegal

Ncontributions the contributions were refunded, i.e., the
cr guarantees were destroyed. Accordingly 5103.3(b) had been
F complied with by the undersigned and the Committee.

Interestly enough, on or about November 1, 1984, the under-
signed received an October 16, 1984 letter from Noriega E. James
(copy enclosed) pertaining to Schedule C of the July quarterly
report. I believe you can see from reading Mr. James' letter, he
did not state the guarantees are in violation of the Federal
Election Act. Mr. James obviously read the July quarterly report
and saw that the guarantees appeared to exceed the limit set
forth in the Act. However, he did not state that fact clearly to
the undersigned. Moreover, he stated in his letter: "if the
contribution(s) in question was incorrectly reported and/or you
have additional information regarding the contributor(s), you may
wish to submit documentation for the public record. Please amend
your repcrt with clarifying information." Personally, I feel Mr.
James mishandled the situation by being subtle and should have

-2- /9
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blatantly related to the undersigned the obvious alleged
violation of the Act and that the undersigned and the Committee
should rectify same by complying with S103.3(b). I also feel
that Mr. James not only had an obligation to point out potential
illegalities, but also to point out those sections of the Act
which allow for a treasurer and his committee to "nip the problem
in the bud" and rectify same.

The Act requires political committees to register and
disclose t-heir campaign receipts and disbursements. Obviously,
the purpose of this is to make sure that the committees abide by
certain contribution limits and prohibitions. The fact is that
the undersigned wholly and completely disclosed the loans in
question in the July quarterly report. That* in and of itself
proves compliance with the intent and purpose of the Act. The
f act that Mr. James picked out the loans as a violation of the
Act merely shows that he was doing his job. Mr. James, or any
one else aware of each and every rule of the Act, could see the
loan problems immediately. He did not have to dig out hidden
facts of any nature. Once the undersigned and the Committee were
informed by Mr. James that he had performed his job efficiently
and correctly and Mr. James pointed out the problem to the
undersigned, the problem was rectified. The undersigned does not

T contend that because as of December 21, 1984 the Bank removed the
individuals as guarantors that the original alleged violation was
void ab initio. The undersigned does, however, vigorously
contend that the fact the full disclosure was made to the
Commission in the July quarterly report, the fact that Mr. James
discovered (as he should have) an alleged violation, the fact
that the alleged violation was reported to the undersigned, and
the fact that the -violation was promptly corrected, complies with
the remedying sections of the Act.

It is impossible for me to set forth in this short letter
the facts and feelings that the undersigned and the Committee
have which should convince your office that no action should be
taken against myself or the Committee. I am interested in
pursuing a pre-probable cause conciliation.

Very truly yours,

<John W. He zina
7Treasurer

Calinger for Congress Committee

jWH kjs
Enc.

-3- I> 30-r-2
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Debtor's Nome. Walt Calinger forCongressI
Ne~ors Address 1-4-07 S. 13th Stl aha, Ne. 68108

The following disclosures re being made as rquIred by the 7ruth-In-Lending Act and the oruth-in-Lending Semptifltion and Reform Act:

ANNUAL The cost of my FINANCE The dollar amount Amount The amOunt Of credit Total of The amount I willPERENAG t rat ea CHARGE .Financed my bel. Payments , upyet
PECNAE credit as a year- CHRE the credit will cost Fiacd provided to "Wt or on Pamns have Paid attear I ha~vPE C N A E ly rate. m y eh.f made all pay mets

RA1PE 2% over Regional as ,ShUleid.
;Imc S , S 2,000.00 S ,

You have the right at this time to receive an Itemization of the Amount Financed. 0 B want an Itemization I do not want an Itemization

Your PAYMENT SCHEDULE will be:

Number of Payments Amount of Payments When Payments Are Due

DemandI

INTEREST RATE
A C This loan has a fixed interest rate.
B This loan has a variable interest rate. The annual percantage rate may Icraase during the term of this transaction If the prime interee rate of the Creditor

increases. The Interest rate will not Incrae above %. The maximum interest rte Increase at one time will be_ _ _

The rate will not increase more than once 0 every yma 3 Any Increase will take the form of C higher payments amounts;

o more payments of the same amount; 0 a tarr amount due at maturity. For example, If the interest rate increased by % in

C one year; 0 0C your regular payments will incraem to S 0 you wIll 'hav to make

additional payments: 0 your final payment will Increase by S
INSURANCE
.redilt Life and Credit Disability insurance are not required to obtain credit, and will not be provided unless you sign and agree to pay the additional cost. The

maximum Credit Life Insurance available on this loan when made is S

As aoOtional Credit Life Insurance becomes available through the red ednes.it will be provided at an additional cost of S
per $1.0D0000 of coverage. authonzation for premium collecteon is c 05 1 with the Crditor.

Type Premium

Creit Life

Credit Disability

Credit Life and
Dsability

C

You may obtain propeny insurance from anyone you want who is the insurance from creditor you will pay S
SECURITY INTEREST
A :Z This loan is covered by a security agiement dated 1 the following property:

P__rsona_ G,_,arnteE

B . 2 This loan IS unseCurVd.
LATE CHARGE: If payment is not made In full within ten (10) days after its scheduled date. Creditor may charge Debtors) A late Charge of C five percfnt (5%) of
each deinquent installment or £5.00. whichever is Bass; IS interest on each Installment not exceeding the highest possible contract rate permitted by law. The current

rate, 2% over reional prime
PREPAYMENT: If you pay off early, you

Z may Z will not have to pay a penalty, which will be computed as follows:

_ may Z will not be entitled to a refund of part of the finance charge, Computed using the Actuarial Method:

ADDF7IONAL CHARGES Official fm and taxes S

Other S
Z THIS OBLIGATION IS PA*ABLE ON DEMAND.

See your contract documents for any additional information about non-payment. defautt. any reQuired repaynent in full before the scheduled dafte and prepayment
'fuvns ant penatties

CONSUMER SINGLE PAYMENT OR DEMAND NOTE

The undersigned promise(s) to pay to the orde of CONMUNITY BANK OF NEBRASKA,
Two Thousand and 00/100 --- "-'oltars (s 2.000. 0 0

on_ Deman 19_ at creditor's offie and also to pay a a minimum loan fee of S o interest on the unpaid4 -2%over regionaJ
balance of this note from the date of this note until debtor has paid qff the note In full, at the annual rate of _r ir % Compute the finance charge
on the bases of the actual number of days e4apsed and a 365 day year. The creditor has a right of set oft or ien on any deposit in the financial Institution which is
the property of a oebto or co-debtor.
The maker. principals, sureties. endorsers and guarantors of thi! note everlly waive pr4slment for payment. demand, protest and notice of protest and non-payment
t"eof. arid all defenses on the ground of any extension of the time of payment that may be given by the holder or hOlders to them or either of them.

Debtor will pay a loan fee ED when this note is due; 0 ,and also w creditor demands payment.

NOTICE TO DEBTOR: Do not sign this agreement before you read It or If It contains blank spaces. You re entitled to a copy of the contract you sign. Keep this agree-
rrent to protect your legal rights. By signing below, you also acknowledge receipt of a copy of this note on the date hereof.

h-,rpose of Loan Cmoaimgn Experf ""

L0:0e5 Signlature .. . . " A"" Debtos Aodres 1407 S. 13th St., Oiaha, Ne 681

lettor's Signature ebotors AOOress

'. NF260-828 Single Payment or Demand Note /1 p9 Of

OE



Debtor's Name %WALT CALINK-'R FOR CONGRESSlebtor's Address, 1407 . 13 St. NE 68108
Id

INTEREST RATE
A. D This loan has a fixed interest rate.
B. Thi Ts loan has a variable interest rate. The annual percentage rate may increase during the term of this transaction If the prime intelest rate of the Creditor

inCreases The interest rate wilt not increase above %. The maximum Interest rate increase at one time will be _%.

The rate will not increase more than once 0 every year Any lncrease will take the form of 0 higher payenwts amounts;

M more payments of the same amount; 0 a larger amount due at maturity. For example, If the Interest rate Increased by % in

0 one year. Z , 0 your regular payments will Incremw to S 0 you will have to make.

additional payments. 0 your final payment will increase by $

INSURANCE
Credit Life and Credit Disability insurance we not required to obtain credit. and will not be provided unless you sign and i VAmim.6*Y the additional cost. The

maximum Credit Life insurance available on this loan when made is S . I3 _S_ . S

As a0iotinal Credit Life insurance becomes available through the reduction of other Indebtedness, it will be providq .4 .0. ' W..
per $ 4.O.0 of covers;e au? horizAtcoi t premium collection is covered by a separate agreement with the Credito

Type Premium S .'re '- \ ,

CeiLieI want Credit C '
life mu rice L:!

C'Credit Disability 4 atceit~;z

Credit Life and I want credit life and • ' /
Disability disability insurane,

You may obtain properly insurance from anyone you want who is acceptabe to Creditor. If you get the inSurance from creditor
SECURITY INTEREST

A. X This loan is Covered by a secuity agree11ment dated April 27, .198 4 coviring; the following property:

Personal Guarantees

B C This lon is unsecured.
LATE ClHARGE: If payment is not made In full within ten (10) days atter its Scheduled Gate, Creditor may Charge Debtorls) a late Charge of C five Percent (5%) of

each oei ,um nt ins'allr"1.i1 of S500. T iTe is Ione ; 0 ilterist on each installment not exceeding the highas possible contract rate permitted by law. The current

rate is ,;%_ .

PREPAYMENT: It you pay off arly, you

may M *it: no- have to pay a penalty, which will be Computed as follows: NA

may : w ! rio, be entitled to a refund of part of the finance charge. computed using the Actuarial Method:

ADDITIONAL CHARGES Official tees and taxes S

Oher S -

THIS OBLIGATION I PAYABLE ON DEMAND.
See your contract documents for any additional Information about noni-payment,_default. any reQuired repayment in full before the scheduled _date, arn prepayment

relurids and penaties .- . - _ _ ' -v -- - , ~ ~" - *- I -

CONSUMER SINGLE PAYMENT OR DEMAND NOTE

The undersignoe promisets) to pay to the ort of COMMTNITY BANK OF NEBRASKA,
Five Thousand and 00/100 $5,000.00

on DenkCTiC ig....___at creditors offie and also to pay 0 a minimum loan fee Of S -_ _ _ over V&o Interest -on the unpaid
-N over kReg19Rnalbalance of this note from the date of this note until debtor has paid off the note In full, at the annual rate of rr -- .

" Compute the finance charge

on the basis of the actual number o days elapsed and a 365 day year. The creditor has a right of set off or lien on'mny-Oeposit In the financal titutin which is

the property of a debtor or co-oebtor.
The makers. principas. sureties. endorsers and guarantors of th, note severally waive presentment for payment. demand. protest and notice of protest and non-payment

thereof, and all defenses on the ground of any extension of the time of payment that may be given by the holder or holders to them or either of them.

Debtor wilt pay a loan lee r wten this note is due; C ; and also when creditor demands payment.

NOTICE TO DEBTOR: Do not sign this agreement before you read It or If it contains blank spaces. You are entitled to a COpy of the contract you sign. Keep this agree-

ment to protect your le a e. a i By signing below, you also acknowledge remeipt of a copy of this note on the date hereof.

Purpose of Loan cm E~m p s

Detoes SignaturX , _ , , Debtors Address 1407 S. 13 St - Omaha, NE 68108

Debtos Address 1407 S. 13 St. - Omaha, NE 68108
6-8 Sigle Payment o andot/135" - t -= N F 2 6 0 82 8 S n; w P a y m e ntB r m a n N te s -, 75

"he lolinwing osilOsures are being made as required by the Truthlin-Lending Act and the Truth-in-Lending Simptitecation and Reform Act:
I ANNUAL The cost of my FINANCE The dollar amount Amount The amount Of credit Total of The amount I will

P T e crIt as a year- the credit will COSt provided to me or on have aid alter I hawt
PERCENTAGE ly tate CHARGE me. Financed my behalf. Payments made aell p/,.ets

RAT*E S ve 5,000.00 as scheduled.1 s S 51000.00 s

You have the right a, this time to receive an itemization of the Amount Financed. 0 I went an itemization I do not want an ItemiZatiOn

Your PAYMENT SC"IEDULE vill be

Numbe- o! Palments Amount of Payments When Payments Are Due

I DEMAND



WALT CALINGER FOC

SUMMARY OF LAN ACOUNTS

June 29, 1984

Date of Loan Amount of Loan Interest Rate

$ 5,127.29

2,044.45

10,208.90

774~L(
'p

4~L~

4-27-84

5-05-84

5-10-84

$ 5,000

2,000

10,000

Per Diem
Payoff

Balance

2.0214.75

14.75

15.25

.81

4.18

I

/7g. Of,

% 4 0

C3)
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July 23, 1985

Certified Mail No. P 014 044 163
Return Receipt Requested

General Counsel
Federal Election Commission
1325 "K" Street, N.W.
Washington, D.C. 20463

Re: MUR 2051
Calinger for Congress Committee
John W. Herdzina, as treasurer

Dear Sir or Madam:

On this 23rd day of July, 1985 I received a letter from
John W. McGarry concerning possible violation to USC Section
441a(f). I also received on this day a Subpoena to Produce
Documents together with a description of preliminary procedures
for processing possible violations discovered by the Federal
Election Commission. First of all, in connection with the
Subpoena, I will be glad to produce any and all records which
I have in my possession concerning the Calinger for Congress
Committee. However, it is my understanding that if I request
a desire to enter into negotiations directed towards reaching
a conciliation agreement, and should you be kind enough to grant
same, the time limit involved in the Subpoena would be stayed.
If this is incorrect please inform me and I will immediately
produce the documents.

I am optimistic that I can demonstrate to you that no action
should be taken against myself or the Committee. I am interested
in pursuing a pre-probable cause conciliation. I desire to enter
negotiations directed towards reaching a conciliation agree-
ment. If there is a problem with the reports or the content.-
thereof I certainly wish to work with your office in attempting
to correct such problem or prevent any future problem. I prefer
to do this by informal methods of conference conciliation and
persuasion.

If anything further is needed in connection with this request
please let me know immediately.

Very truly yours,
cc: Ms. Marjorie W. Emmons

Mr. Walter Calinger
John W. Herdzina, Treasurer
Calinger for Congress Committee
8712 West Dodge Road, Suite 300
Omaha, Nebraska 68114

1-p. 7 Of 5"8
PLEASE NOTE THE ADDRESS CHANGE



FEDERAL ELECTION COMMISSION
WASHINCTON.D.C. 20463

July 18, 1985

John W. Herdzina, Treasurer
Calinger for Congress Committee
1407 South 13th Street
Omaha, Nebraska 68108

RE: MUR 2051
Calinger for Congress Committee

John W. Herdzina, as treasurer

Dear Mr. Herdzina:

-4 On June 26 , 1985, the Federal Election Commission
determined that there is reason to believe that the Calinger for
Congress Committee and you, as treasurer, violated 2 U.S.C.
S 441a(f), a provision of the Federal Election Campaign Act of
1971, as amended ("the Act"). The General Counsel's factual and
legal analysis, which formed a basis for the Commission's
finding, is attached for your information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against you and your committee. You

CW* may submit any factual or legal materials which you believe are
relevant to the Commission's consideration of this matter.

" Please submit such materials along with your response to the
enclosed Subpoena to Produce Documents.

N. You may consult with an attorney and have an attorney assist
you in the preparation of your responses to this subpoena. If
you intend to be represented by counsel, please advise the
Commission by completing the enclosed form stating the name,
address and telephone number of such counsel, and authorizing
such counsel to receive any notifications and other
communications from the Commission. It is required that you
submit the information under oath and that you do so within ten
days of your receipt of this letter and subpoena.

In the absence of any additional information which
demonstrates that no further action should be taken against your
committee and you, as treasurer, the Commission may find probable
cause to believe that a violation has occurred and proceed with
conciliation.

1> . #'~



John W. Herdzina, Trourer
Page 2

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11
C.F.R. S 111.18(d). Upon receipt of the requestTe Office of
General Counsel will make recommendations to the Commission either
proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
pursued. The Office of General Counsel may recommend that pre-
probable cause conciliation not be entered into at this time so
that it may complete its investigation of the matter. Further,
requests for pre-probable cause conciliation after briefs on
probable cause have been mailed to the respondent will not be
entertained.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause must
be demonstrated. In addition, the Office of General Counsel is
not authorized to give extensions beyond 20 days.

The investigation now being conducted will be confidential in
accordance with 2 U.S.C. SS 437g(a) (4) (B) and 437g(a) (12) (A),
unless you notify the Commission in writing that you wish the
investigation to be made public.

For your information, we have attached a brief description
T of the Commission's procedures for handling possible violations

of the Act. If you have any questions, please contact Jonathan
Levin, the attorney assigned to this matter, at (202)523-4000.

Si

Jo n Warren McGarry
Chairman

Enclosures
Subpoena to Produce Documents
General Counsel's Factual and Legal Analysis
Procedures
Designation of Counsel Statement

/ -p. 9 oP 5 1



In the Matter of )

MUR 2051

SUBPOENA TO PRODUCE DOCUMENTS

To: John W. Herdzina, Treasurer
Calinger for Congress Committee
1407 South 13th Street
Omaha, Nebraska 68108

PURSUANT to 2 U.S.C. S 437d(a)(3), and in furtherance of its

investigation in the above-styled matter, the Federal Election

Commission hereby subpoenas all written materials in your possession,

including, but not limited to, notes, security agreements and checks,

pertaining to bank loans in 1984 to Walter Calinger and John Hughes,

Walter Calinger and David Newell, and Walter Calinger and Larry

o Myers, and pertaining to the subsequent re-negotiation of all of

. these loans in 1984.

Notice is given that these materials must be submitted to the

Office of the General Counsel, Federal Election Commission, 1325 K

Street, N.W., Washington, D.C. within ten days of your receipt of

this subpoena. Legible copies which, where applicable, show both

sides of documents, may be substituted for originals.

WHEREFORE, thd Chairman of the Federal Election Commission has

hereunto set his hand in Washington, D.C. on this day of

1985.

JohT'~i re Garry
Chajrman r

ATTEST:

Marjor- W. Emmons
Secrethoy to the Commission



GENERAL CASEL'S FACTUAL AND LEGALI*ALYSIS

MUR NO. 251s1

RESPONDENT Calinger for Congress Committee
John W. Herdzina, as treasurer

SUMMARY OF ALLEGATIONS

The Calinger for Congress Committee, the principal campaign

committee of Walter M. Calinger for election to the House of

Representatives from the Second District of Nebraska, was

referred by the Reports Analysis Division (RAD) to the Office of

the General Counsel for the receipt of excessive contributions

from three individuals.

FACTUAL BASIS AND LEGAL ANALYSIS

The 1984 July Quarterly Report of the Calinger for Congress

Committee ("the Committee") itemized $9,642 in contributions,

some in the form of loans or loan guarantees from three

individuals. These contributions were designated for the

primary, resulting in the receipt by the Committee of apparent

excessive contributions.

NSchedule A of the report disclosed the receipt of a $1,000

. r contribution from John Hughes on May 2, 1984. Schedule C of the

report disclosed a $10,000 loan from the candidate and Mr. Hughes

on May 10, 1984, due on demand at 14.75% interest.

Schedule A also disclosed a $5 contribution from David

Newell on May 10, 1984, bringing his yearly non-loan contribution

total to $80. Schedule C of the same report disclosed the

receipt of $5,000 from the candidate and Mr. Newell on April 27,

1984, due on demand at 15.75% interest.
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Schedule A also disclosed the receipt of a $100 contribution

on April 26, 1984, from Larry and Mariana Myers, bringing their

yearly non-loan contribution total to $125. Schedule C disclosed

a $2,000 loan to the Committee from the candidate and Mr. Myers

on May 5, 1984, due on demand at 15.75% interest.

After two Requests for Additional Information were sent to

the Committee, one on October 15 and one on November 8, the

Committee replied, on November 16, 1984, that it would "tend to

these matters immediately." on January 3, 1985, the Committee

submitted an amended Schedule C disclosing the source of the

loans as the Community Bank with the candidate as the sole

endorser or guarantor. The interest rate for each loan was

listed as ten percent.

In a telephone conversation on January 28, 1985, and in a

letter attached to an amended July Quarterly and received on

February 28, the Committee treasurer explained the apparently new

circumstances of the loans. The treasurer stated that the non-

candidate individuals were "accommodating makers" or

N "accommodating parties" to the loans. He informed RAD that, upon

being informed by the treasurer that the Commission considered-

"guarantees" to be "the same as contributions," the bank "rewrote

the Notes and the guarantees of Hughes, Newell and Myers were

destroyed." According to a letter from the bank to the

candidate, dated December 21, 1984, and enclosed by the

treasurer, the loans were now "unsecured and unguaranteed."

While none of the reports or documents submitted disclosed

when the bank removed the three individuals as loan guarantors,



0 -3- 0
the Committee's 1984 October Quarterly (which was not received

until January, 1985) disclosed that, between July 17 and

September 21, 1984, the Committee had repaid the full amount of

the principal of the $5,000 and $2,000 loans with interest. The

October report revealed that, as of September 30, $814 of the

$10,000 loan had been repaid, and the bank's letter of

December 21 indicated that $2,000 of this loan had been repaid.

Section 441a(a) (1) (A) of Title 2 prohibits contributions

from a person to any candidate and his authorized political

committees with respect to any election for federal office which,

in the aggregate, exceed $1,000. Section 441a(f) prohibits
knowing acceptance of any contribution made in violation of

section 441a. Section 431(8)(A)(i) states that the term

contribution" includes a loan. Section 431(8) (B) (vii) (I)
- provides that a loan from a bank is considered "a loan by each

endorser or guarantor in that proportion of the unpaid balance that

each endorser or guarantor bears to the total number of endorsers or

guarantors."

In this matter, each non-candidate signatory has served as a

.( guarantor for amounts which, when combined with his other

contributions, exceed the S 441a(a) (1) (A) limit. The fact that--as.

of December 21, the bank removed the individuals as guarantors does

not negate the original violation. The treasurer has posed the

<3fse that the non-candidate signatories were not really

contributors because they were "accommodating makers." This is of

no significance in determining the status of the individuals under

l-p/3¢ o~
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the Act. An accommodation party "is one who signs an instrument in

any capacity for the purpose of lending his name to another to it."

Neb. UCC 3-415(1). He is liable just as anyone else in the capacity

in which he signs (e.g., maker, endorser), except that he can never

be liable to the party he is accommodating. The official comment to

UCC 3-415 states that "[s]ubsection (1) recognizes that an

accommodating party is always a surety (which includes a

guarantor)...."

Under the Act, therefore, the non-candidate individuals, as the

sole co-makers with the candidate on the loans, have contributed

half the amount of the loans. The Committee, therefore, has

accepted contributions in excess of $1,000 from each individual.

%r Based on the foregoing analysis, the Office of the General Counsel

recommends that the Commission find reason to believe that the
-T

Calinger for Congress Committee and John W. Herdzina, as treasurer,

violated 2 U.S.C. S 441a(f).

~/-.



D.00SCRIPTION OF PRXLI14IV,'%RY -P.RC640URESFOR RoC:ssING POSC L: VIOL TIO S DISCOVE BY TSE
F-DE. ELiCTION COMMZSSI N

Possible violations dis'covered during the normal courseof the Co ission's supervisory responsibilities shall ber eferred to the Enforcee.. Division of the Office of GeneralCcnsel where thney are assined a MUR (Matter Under Review)rmber., and assigned to a staff member.
Followins review of the information which generated the

1- UR, a recc-mendation on how to proceed on the atter, whichshall include lregimina- legal and factual analysis, and anyinfo ation ccmp e from materials available to the Conmni sionshall be subited to the Comission. This initial reportshall recomenc either: (a) that the Co.rmissicn find reasonto believe that a possible violation of the Federal Eect.:On_ Campaign Act (FEA:.> may have occurred or is about to occur"and that the Cc-mmission conduct an investication of the natter;
- r (b) that the Co.mission find no reason to.believe thata pos sible viclation of the FECA has occurred and that theCo..missicn close the file on the matter.

-T " Thereaftir, if the Ccmission decides byv an affirative-vote of four (4) Conmissioners that there is reason to believethat a violation of the Federal Election Campaign Act (FEC)has been ccitte or i bot to .tee, the Off iceof .e Generai Cunsel shall open an I-vestigation into theatter. U r cn noti4ication of the Com-.ssion's finding(s),Wtahin 15 avs a respondent(s) may submit any factual or legalnaterials relevant .to the allegations. During the investigation,. the Cc.mission shall have the 'power to subpoena docuents, toz_,bpcen_ individuals to appear for 6epositions, and to order"•answers to interrooatories. The respondent(s) may be contactedmore than once by the Ccmission in its investigation.



~fdu~hOthis.zer;66 of investicat; thn taCe a desire enrjter into concjliat the offeGe-= a Cou n sel s-- - f ice of...enerl~-Consl& ay'becin the. conciliation process'Prioto a 4;"6i-n of probable cause to believe a violation hasbeen ccm.,it ed. Conciliation is an informal method-of conferenceand persuas4cn to endeavor to correct or prevent a v olaticn oflhe Federal Election Campaign Act (FECA). -ost often,.h_e 01%c - is agreement sicned by t e Cc-m, ssand the respondent(s). The Conciliation Aoneenent must be adoptedby four votes of the Com6ission beo"s o by, - ,ore it be-comses -F- -.---. 6s o anda! Aftersc nature bythe Co-.,issjon and the respondent(s), the Ccriss"shal -eke puli the Conciliation AgreeJent.n

xf the inves catiOn warrants), and no conciliat on aqree-men: is entered 2into prio to a probable -cause to beithe General Counsel rust notify the respondent(s) of his intent0tDOcedt oeo r Iencf proceed to a vote on probable cause to believe that a vioaton
th e Fedea Elcti.on Cai aic'n Act (-EA a en c too-~ 4f .. (F CA ) has bee ... ,, - e ois ab ou C^b - -ut to be c^ tted. Included with the notOnre szcnden(s) shall be -a b -f ettin-0 o eC- n C-- .. .F_ I C 01 et f r h e he -. eGeea Counsel on the leal an factual Issues of the case.15 ays cf receipt of. such brief, the -,- respondent(sIsuzhit a brze posing the position .f0 respondent(s) and replv±to "the brif of the General Counsel. Both briefs gill then beSfiOeM ith the Co-ission Secretary and Will be ccnsidered byhCciss n. Terea-ter, if the Con-ssi6n , ns C 5:-':ti'" "'oe Cf f cr (4) COM s'sonere, that eere s tca.se to be!,eve that a v'ioat.on of the 7-CA has been- cc=titedT or. is about to be ccitted conciliation must be unde-6=c=a pe-iCd f at least -0 days but nct more than 90 days.,.f the" "~~~Y C c -,u c c urb l eo c u r - ".. correc. or prevent any volation of the#Z"..rouch conciLtlon the Office of General Counsel re--.. e "tha- the Cc.is-ion il a civil su;t Pcains& ec: .c 'z) to e.nf c--- the F &e ra eci----a ~ ~c_~~~r . .,At{CA)7 :1 ereafter, the Cc7m ss'on may, upon an affirmazive vote ofu(4)~~~~rmtv ICt sf sfo.eS :A --. i u r(4) Cc-,isslorners, institute civil action for relief in the- District Court of the dntied States.

See 2 U.S S 4- ,, 11 C.F.R. Part 11.

h' C vS,be~ r190
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STATEIT OF DESIGNATION OF COM"_EL

V L
MUR

NAME OF COUNSEL:

ADDRESS:

TELEPHONE:

The above-named individual is hereby designated as my

counsel and is authorized to receive any notifications and other

communications from the Commission and to act on my behalf before

the Commission.

Date Signature

RESPONDENT'S NAME:

ADDRESS:

HOME PHONE:

BUSINESS PHONE:

/-P. 17 6 , 5?
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LAW OrFICES qW
ABRAHAMS, KASLOW & CASSMAN

7IZ WEST DODGE ROAD

SUITE 300

OMAHA, NEBRASKA 661114

YELEPP4OWE 301-60

ARA CODE 401

April 25, 1985

MILTON R.ARAHAMS4

DEN C. KASLOW

trREORICK a. CASSI4AN

HOWARD J. KASLOW

rANK It. POSPIHIL
WILUAM H. COATES

JOHN W. MEROZINA

JOHN S. KATI9LAN
HARVEY a. COOPER

RANDALL C. HANSON

R. CRAIG FRY
PAUL R. CLOPSON
TERRENCE P. NAMER

Ms. Julie Gomez
12206 Orchard
Omaha, Nebraska 68137

Dear Julie:

Enclosed please find a letter of April 18, 1985 and a copy
of the letter dated March 26, 1985, from the Federal Election
Commission. I do not understand how the March 26 letter got
side-lined, but apparently it did. As you can see from the April
18 letter, the FEC may be a bit perturbed at my failure to
respond earlier. Would you please check the referenced entries
and make out an amended filing. I am sure the only amendments
that need be made are the pages in concern.

If you have any questions, please do not hesitate to call
me.

Very truly yours,

John W. Herdzina
For the Firm

JWH: kj s
Enc.
cc: Walter Calinger



: ".

April 25, 1985

Federal Election Commission
Washington, D.C. 20463

ATTN: Noriega E. James
Reports Analyst
Reports Analysis Division

Re: Identification No. 108367
C00175281

Dear Fir. James:

In connection with your letter of April 18, 1985, an
explanation of the $-92.73 is forthcoming. Thank you for your
patience.

Very truly yours,

John W. Herdzina

JWH: k js

cc: John D. Gibson
Assistant Staff Director
Reports Analysis Division

I a7 ,.4 ;?c~ of



. WALTER M. CALINGERATTORNEY AT LAW

1-07 SOUTH 13TH STREET

OMAHA. NEDRASKA "10*

June 17, 1985

Julie Gomez
12206 Orchard
Omaha, NE 68137

RE: Federal Election Commission

Dear Julie:

Enclosed please find a copy of the Report covering the period
from July 1, 1984 to September 30, 1984. .

John Herdzina sent you a letter previously regarding amendments that
to be made regarding this report.

needed

Please try to get this report amended and sent out this week, as
there is little or no time left before further measures will be taken
by the Federal Election Commission.

I understand that you are extremely busy, but your help in completing
the attached would be most appreciated.

Sincerely yours,

Secretary to Walter M. Calinger

Enclosures

of

TELEPHONN
64a 240-""S



FEDERAL ELECTION COMMISSION
%VASHING TON.D.C. 20463 RQ-3

April 18, 1985

John W. Herdzina, Treasurer
Calinger for Congress Committee
1407 South 13th Street
Omaha, NE 68108

Identification Number: C00175281

Reference: October Quarterly Report (7/1/84-9/30/84)

Dear Mr. Herdzina:

This letter is to inform you that as of April 17, 1985, the
Commission has not received your response to our request for
additional information, dated March 26, 1985. That notice
requested information essential to full public disclosure of your
Federal election financial activity and to ensure compliance with%" provisions of the Federal Election Campaign Act (the Act). A
copy of our original request is enclosed.

If no response is received within fifteen (15) days from thedate of this notice, the Commission may choose to initiate audit
or legal enforcement action.

If you should have any questions related to this matter,
K please contact Noriega James on our toll-free number (800) 424-

9530 or our local number (202) 523-4048.

Sincerely,

John D. Gibson
?" Assistant Staff Director

Reports Analysis Division

Enclosure

so-OC.



FEDERAL ELECTION COMMISSION
(7 WASHNCIO\.D.C. 204b3
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John W. Herdzina, Treasurer
Calinger for Congress Committee - "
1407 South 13th Street
Omaha, NE 68108

Identification Number: C00175281

Reference: October Quarterly Report (7/1/84-9/30/84)

Dear Mr. Herdzina:

This letter is prompted by the Commission's preliminary
review of the report(s) referenced above. The review raised
questions concerning certain information contained in the
report(s). An itemization follows:

-On the Detailed Summary Page, Line 11(a) Column A
minus the unitemized receipts equals $-92.73. The
total of all entries itemized on Schedule A for Line
11(a) equals $5,850.00. These totals should be the
same. Please explain the discrepancy and amend your
report(s) accordingly. (11 CFR 104.3(a))

-Your report was not signed. Please amend this filing
to include the original signature of the treasurer or
the designated assistant treasurer. (2 U.S.C. 434(a))

An amendment -to your original report(s) correcting the above
Pr1 problem(s) should be filed with the Clerk of the House of

Representatives, 1036 Longworth House Office Building,
Washington, DC 20515 within fifteen (15) days of the date of
this letter. If you need assistance, please feel free to contact
me on our toll-free number, (800) 424-9530. My local number is
(202) 523-4048.

Sincerely,

Noriega E. James
Reports Analyst
Reports Analysis Division

/o>0!23 *PS85



FEDERAL ELECTION COMMISSION
%%ASHINCTO. .D.C. 20463

RQ-2

John W. Herdzina, Treasurer
Calinger for Congress Committee t'.;: 2 6"
1407 South 13th Street
Omaha, NE 68108

Identification Number: C00175281

Reference: October Quarterly Report (7/1/84-9/30/84)

Dear Mr. Herdzina:

This letter is prompted by the Commission's preliminary
review of the report(s) referenced above. The review raised

0 questions concerning certain information contained in the
report(s). An itemization follows:

-On the Detailed Summary Page, Line 11 (a) Column A
minus the unitemized receipts equals $-92.73. The
total of all entries itemized on Schedule A for Line
11(a) equals $5,850.00. These totals should be the
same. Please explain the discrepancy and amend your
report(s) accordingly. (11 CFR 104.3(a))

r-Your report was not signed. Please amend this filing
to include the original signature of the treasurer or
the designated assistant treasurer. (2 U.S.C. 434(a))

An amendment to your original report(s) correcting the above
problem(s) should be filed with the Clerk of the House of
Representatives, 1036 Longworth House Office Building,
Washington, DC 20515 within fifteen (15) days of the date of
this letter. If you need assistance, please feel free to contact
me on our toll-free number, (800) 424-9530. My local number is
(202) 523-4048.

Sincerely,

Noriega E. James
Reports Analyst
Reports Analysis Division

0 •



LAW OrrICS W

ABRAHAMS, KASLOW & CASSMAN

IIS WOO9MEN lrOWER

OMAHA, NEBRASKA 6*102-2
0 8 3

A01C& CODE *0z

December 31, 1984

Federal Election Commission
Washington, D.C. 20463
ATTN: Noriega E. James

Reports Analyst

Re: Walter Calinger
Identification No. C00175281
Reference: July Quarterly Report (4/26/84-6/30/84)

Dear 1.r. James:

The undersigned is the Treasurer of the Calinger for Con-

gress committee. Mr. Calinger did not win the primary election.

Pursuant to your letter of October 16, 1984, I am enclosing

herein the Amended Schedule C in regard to "Loans". I am sending

a copy of the Amended Schedule C together with this letter to the

Clerk of the House of Representatives and to the Nebraska Secre-

tary of State.

Very truly yours,

John W. Herdzina

JWH: k j s

0 F S6e

MILTON t. ASRAHAMS
New C. KASLOW

IrmC1IqtCK s. cASsmAN

HOWARD J. IKASLOW

FRANK . POSPISHIL

WILLIAM N. COATrS

JOHN W. HEROZINA

JOHN S. KATILMAN

HARVL'Y 8. COOPER

RANDALL C. HANSON

A. CRAIG FRY

PAUL f. LOrSION



FEDERAL ELECTION COMMISSION- '  L:

WASHINCTO.N.D.C. 20)463

RQ-2

John W. Herdzina, Treasurer *. V.

Calinger for Congress Committee
1407 South 13th Street
Omaha, NE 68108

Identification Number: C00175281

Reference: October Quarterly Report (7/1/84-9/30/84)

Dear Mr. Herdzina:

This letter is prompted by the Commission's preliminary
review of the report(s) referenced above. The review raised

N questions concerning certain information contained in the
report(s). An itemization follows:

-On the Detailed Summary Page, Line 11(a) Column A
minus the unitemized receipts equals $-92.73. The
total of all entries itemized on Schedule A for Line

11(a) equals $5,850.00. These totals should be the
same. Please explain the discrepancy and amend your
report (s) accordingly. (11 CFR 104.3 (a))

C1% -Your report was not signed. Please amend this filing
to include the original signature of the treasurer or
the designated assistant treasurer. (2 U.S.C. 434(a))

An amendment-to your original report(s) correcting the above
problem(s) should be filed with the Clerk of the House of
Representatives, 1036 Longworth House Office Building,
Washington, DC 20515 within fifteen (15) days of the date of
this letter. If you need assistance, please feel free to contact
me on our toll-free number, (800) 424-9530. My local number is
(202) 523-4048.

Sincerely,

Noriega E. James
Reports Analyst
Reports Analysis Division

147 p . 0 s 's>



For Authorized Committee

S (Summary Page).

I Crtify that I have examined this Report ana to the best of my knowledge For further information. onr c
and belief it is true. correct and complte. Federal Election Commission

Toll Free 8004244-530J~4 . ,9Local 202-5234068

Type or Print Name Of Treasurer

SOFDate

NOTE: Submission of false erroneous or incotplete information may subject the person signing this Report to the penalties of 2 USC. §437g.

/ nP ? 7. of se
All pre~vious versions of FEC FORM 3 and FEC FORM 3& are obsolete and should no longer be used.

1 FEC FORM 3 (3180)

,,-

Nr

-T

cr

llIk kI1 I I

m~A

i • t I

I ALIGN ARE A I I

1. Name I Cmmittee (in Full) 2. FEC Ioentlfication Number
I iz9-$r- r108 30'7

Adooress 4(Numbeqrnl cite,) 3. Is this Report an Amnendmen ?
- ~ 3 6;4e ~ 9Jrr YES N

City, Stale and Zip Code IrEhok If address is different than previously reported.

4. TYPE OF REPORT

0 April 15 Quarterly Report E Twelfth day report preceding

(Type Of liection)

O July 15 Quarterly Report election on on the State of

October 15 Quarterly Report 0 Thirtieth day report following the General Election on

E January 31 Year End Report in the State of__

July 31 Mid Year Report (Non-election Year Only) E Termination Report

This report con:ains activity for - Primary Election " General Election C Special Election 0 Runoff Election

I/S MMARY COLUMN A COLUMN 8

S. Covering Perio, through This Period Calendar Yw.a .te

6. Net Contributions (other than loans) - "

(a) Total Contributions (other than loans) (From Line .1-10 ......... 8 , ,o,.,%,3 4/, ,,., .... ....
(b) Total Contribution Refunds (from Line 20 4d)) ............. .... .0. 0 Is 0C "

0 Net Contributions (other than loons) (subtract Line 6() from 6(W) ... 6,oo5". ) 35, 1&6. 0Z
7. Net Operating Expenditures

(a) Total Operating Expenditures (from Line 17 ...................-. o.......t18. .o

(b) Total Offsets to Operating Expenditures (from Line 14) ............ o

(c) Net Operating Expenditures (Subtract Line 7 (b) from 7 (a),)

8. Cash on Hand at Close of Reporting Period (from Line 27) ........ .....

9. Debts and Obligations Owed TO The Committee ___ __ __ ___0
(Itemize all on Schedule C or Schedule D) .............. .................... .. 6 .OC

10. Debts and Obligations Owed BY The Committee " - '
(Itemize all on Schedule C or Schedule D) ........................



of Receipts ebd Disbursements
(Page 2. FEC FORM 3) -

N .ame of Committee (in F wil) 1 Ropors covernlwPriod:

"p'-(opecl, Comok Ie From: To:

I. RECEIPTS

11. CONTRIBUTIONS (other than loans) FROM:

(a) Indiv;dwals/Persons Other Than Political Committees ............

('emo Entry Unitemnized S( _ ,1
Ib) Political Party Committees.............

(c) Other Political Committees ...........................

(d) The Candidate....................................

ie) TOTAL CONTRIBUTIONS (other than loans (add 11a), 1 (b 11 ()

and 11 (d).

12. TRANSFERS FROM OTHER AUTHORIZED COMMITTEES..........

13. LOANS:
(a) Made or Guaranteed by the Candidate ........... *......

(b) All Other Loans ............ o.. . ....... .......

(c) TOTAL LOANS (add 13 (a) and 13 (b)).. . ............. ...

14. OFFSETS TO OPERATING EXPENDITURES (Refunds, Rebates. etc.....

15. OTHER RECEIPTS (Dividends. Interest. etc.). ..................

CTLUMN A
TouI This Period

CeULed MN 13DCalendar Year-ta-Dals

0* Z 05~

_______. 94(o

"l.0 , . . .

0.00 % ZZ .--.-,T *

_ _ _ _ _

TOTAL RECEIPTS (add II(e). 12.13 (c), 14 and 15) ............... i Z -

It. DISBURSEMENTS

OPERATING EXPENDITURES ......................................... W "

TRANSFERS TO OTHER AUTHORIZED COMMITTEES ............... _______

LOAN REPAYMENTS:- _

(a) Of Loans Made or Guaranteed by the Candidate ...............

(b) Of All Other.Loans .... " 0.............

I) TOTAL LOAN REPAYMENTS (add 19 (a) and 19 b)) ...... ..... ... O'-Z/.r. ,

REFUNDS OF CONTRIBUTIONS TO:

(a) IndividualslPersons Other Than Political Committees coo Ia o

(b) Political Party Committees ................................. 6000

(c) Other Political Committees .............................. 
0000

Id) TOTAL CONTRIBUTION REFUNDS (add 20 (a), 20 (b). and 20 ()) . ____________________

OTHER DISBURSEMENTS ......... .................

TOTAL DISBURSEMENTS (add 17,18,19 Wc). 20 d) and 21) ......... 0.;

III. CASH SUMMARY

CASH ON HAND AT BEGINNING OF REPORTING PERIOD ................... S4,4& .45
TOTAL RECEIPTS THIS PERIOD (From Line 16).......................... 4 c'.''
SUBTOTAL (Add Line 23 and Lie 24)...................................... OZ

TOTAL DISBURSEMENTS THIS PERIOD (From Line 22) ..................... S S1 65 I$ 6,Z.-

CASH ON HAND AT CLOSE OF THE r4PORTING PEIOD (ubtrLe 2 25) S -O
/ -p. RS 0115-8

I(a)

19 La

,,,,.16-

18.

19.
(7"

20.

21.

22.

23.

24.

25.

26.

27.

lid



FEDERAL ELECTION COMMISSION
WASHINGTON.D.C. 20463

RQ-7

March 1, 1985

John W. Herdzina, Treasurer
Calinger for Congress Committee
1407 South 13th Street
Omaha, NE 68108

Identification Number: C00175281

Reference: 1984 Year End Report (Period Ending 12/31/84)

Dear Mr. Herdzina:

It has come to the attention of the Federal Election
Commission that you may have failed to file the above referenced
Report of Receipts and Disbursements as required by the Federal
Election Campaign Act. You were previously notified of the due
date for this report.

It is important that you file this report immediately with
the Clerk of the House, Office of Records and Registration, 1036
Longworth House Office Building, Washington, DC 20515, or the

Tr Secretary of the Senate, 232 Hart Senate Office Building,
Washington, DC 20510, as appropriate. A copy of the report
should also be filed with the Secretary of State or equivalent
state officer of your state.

The failure to file this report may result in an audit or
legal enforcement action.

If you have any questions regarding this matter, please
contact Noriega E. James on our toll-free number (800) 424-9530.
Our local number is (202) 523-4048.

Sincerely,

Joh D.Gibson
Assistant Staff Director
Reports Analysis Division
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ABRAHAMS, KASLOW & CA ' hAh PHrEDErICK . CASSAN

711 WEST DODGE mOAD PRANK r. POSPISMIL
WILLIAM H. COATES

SUITE 300 
JH ."012NJOHN W. HNIlNA

OMAHA. NESRtASKA 68114 JOHN S. KATLMAN

"AMVeY a. COOPER

FILE COY 0o, ft. CRAIS S
PAUL R. ELOPSON

February 18, 1985 TeRENec P. A^MER

Federal Election Commission
Washington, D.C. 20463
ATTN: Noriega E. James

Reports Analyst

Re: Walter Calinger
Identification No. C00175281
Reference: July Quarterly Report (4/26/84-6/30/84)

Dear Mr. James:

As -you requested I filed the Amended Schedule C in regard to
"Loans". Subsequently you asked for additional information in

%r connection with the signators on the loans. I inquired of The
Co..unity Bank pursuant to your letter. I was always under the
impression that the individuals (Hughes, Newell and Myers) were
merely accommodating makers pursuant to. the Uniform Commercial
Code for the State of Nebraska. The letter I received from The
Community Bank states that some of the loans (totalling $17,000)
were guaranteed. I informed The Community Bank through mr.
Calinger that it was the position of the Federal Election Commis-
sion that guarantees were the same as contributions.
Accordingly, The Community Bank rewrote the Notes and the
guarantees of Hughes, Newell and Myers were destroyed. I am
enclosing herein a copy of the December 21, 1984 letter from The
Community Bank.

Thank you for your patience in this matter.

Very truly yours,

John W. Herdzina
Treasurer
Calinger for Congress Cowmittee

JWK /kj s
Enc.
cc: Walter Calinger
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THE COMMUNffY BANK

December 21, 1984

Mr. Walter M. Calinger
1450 South 11 Street
Omaha, NE 68108

RE: Cortriercial Loan - Walt Calinger for Congress

Dear Mr. Calinger:

The three loans totaling $17,000 guaranteed by John Hughes,
David Newell, and Larry Myers now stand in the following position:

1. The guarantees of John Hughes, David Newell, and
Larry Myers have been destroyed and are no longer
valid.

2. All the loans are now in the name of Walter M. Calinger
only and are unsecured and not guaranteed.

The $5,000 loan and the $2,000 loan have been paid in full and

$2,000 has been paid on the principal on the $10,000 loan.

Very truly,

Leon E. Evans, Jr.
PRE.SDENT

spw

We Are Community / lo

5180 Ames AveJOmaha. Nebraska 681041(402) 455-0900

Member FD.I.C.

5~t



INTEREST RATE
A. jThis loan has a fixed interest rate.
B. i .This loan has a variable interest rate. The annual percentage rate may Increase during the term of this transaction If the prime Intel rate of the Cd ior

Increases. The interest rate will not increases maximum intrt rae incree at one time wi. bebase plu_. %.

The rate will not increase more than once 0 every yes 0 Qa12Ddt Qk-. K1 ., wil take the form of 0 higher payments amounts;
C more payments of the same amount; 0 larger amount due at maturity. For example. If the interest rate Increased by % in
o one year. 0 0 your regular payments will increase to s 0 you will have to make_
additional payments; C your final payment will incmrese by S _ _

INSURANCE
Credit Life and Credit Disability Insurance ame not required to obtain credit. and will not be provided unless you sign and agree to pay the additional coat. The
maximum .Credit Life Insurance available on this loan when made i S
As additional Credit Life Insurance becomes available through the reduction of other indebtedness, it will be provided at en additional cost of $
per $1,000.00 of coverage, authorization for Premium Collection is Covered by a separate agreement with the Creditor.

he undefsigned promise(s) to pay to the Order of
(oh,~ Tn~rp~4-~

iza in 7nousair and uu/iu 01.... . 8,000.00 plusiit)
n _1Q___t creditois office a d also to pay C a minimum loan fee Of s3 , .Interst on the unpaid

of this note from the date of this note until debtor has paid off the note in full. at the annual rate of - %. Compute the finance chargeIn the basis of the actual number of days *lpsed and a 365 day year. The creditor has a right of set Oft or lien an any deposIt in the financial institution which is
ie property of a debtor or co-delor.

the makers, principals, sureties. enoor3es and guarantors of this note severally waive presentment for payment, demand. protest and notice of protest and non-paymentIhereof. and all defenses on the ground of any extension of the time of payment that may be given by the holder or holders to them or either of them.
etor will pay a loan tee 0} when this note Is due; 0 and also when creditor demands payment.

hOTJCE TO DEBTOR: Do not sign this agreement before you read It or If It contains blank spaces. You we entitled to a copy of the contract you sign. Keep this agree-
nerat to protect your legal rights. By signing below, you also acknowledge receipt of a Copy of this note on the date herof.

rpose of Loan re-- l of 84-01831

>~ -,

N.aiter IF. Caulnger

eis Signatur-
. .- * NF260-828 Srg le Payment or Demand Note

Debto Address 1450 S. 11 St. O eha,Ne 68108

Debloes Address

II

S

I I.
Of 5 1?

II

-- .... - . .. .. . . Ir

n Type Premium Signatur

Crpt Lite I want creditI lfie insurance

Croit Disability I waredit
dislblity insurance

C I Life andI wnt credit life and
Disability disability insuranc

You'y obtain property insurince from anyone you want who is acceptable to Creditor. If you get the insurance from Creditor you will pay S
SECURITY INTEREST
A. C0 This loan Is covier by a secLrity agreement dated 19. cov rng the following property.

B. "'tvThis loan is unsecured.
LA1TMARGE: If payment is not made in full within tan (10) days after its scheduled date, Creditor may charge Debtors). a late Charge of 0 five percent (5%) ofeach delinquent installment or 5.00. whicheve is less; 0 interest on eaa installment not ec ing the highest possible contract rate permitted by law. The current
,,1jt base Plus 1%.
PREPAYMENT: It you pay off sarty. you

I% may Xil not have to pay a penalty, which will be computed as follows: N/A

rj may C will not be entitled to a refund of part of the finance Charge, Computed using the Actuarial Method-
ADDITIONAL CHARGES Official tes and taxes S__......._._.-

O ther $ __________

C THIS OBLIGATION IS PAYABLE ON DEMAND.
See your contract documents for any additional Information about non-payment, default. any reqired repayment In full before the scheduled date, and prpaymen
relunds and oenalties

CONSUMER SINGLE PAYMENT OR DEMAND NOTE

The following disclosures are being made as required by the Truth-in-Lending Act and the Truth-in-Lending Simplifcation and RelorM Act:

ANNUAL The cost of my FINANCE The doll-r amount Amount The amount of credit Total of The amount I willPERCENTAGE Credit as a yea- CHARGE the credit will cost Financed rovided to me or on Payments h Paid after I he%PR ENly rate. me. Fmy bealf. "466 all paymentsRATE Base 1us, s. SS 8 ,op.00 S s scheduled.

You have the right at this time to receive On ltemiztion of the Amount Financed. 0 I want an Itemization E I do not want an itemniztion
Your PAYMENT SCHEDULE will be:

Number of Payments Amount of Payments When Payments Are Due

1 (one) 8,000.00 olu int March 21, 1985 (90 days)

Creditor. COM Mnty Bank of Nebraska
Debtors Name Walter.14. Caliner M

r". 00 1AS S. 11 c* CtrwahA -W KR1AQ

)

k

I

Jg WI LEWINhUIS ~~inwne I-Il
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____________________________________ I.

ILDIO C1 r e Adrss, - - --- - .- . - -- v,-,v

The following disclosures ae being made as reQuired by the Toth-In-Lending Act and the Trdh-in-Landing Simplification and Reform Act:

ANNUAL The Cost f my FINANCE The dollar amount Amount The amourt of credit I Total of The amount I will
credit as a yor- the Credit will Cost Provided to meve o ne otter I hePERCENTAGE I rate. CHARGE me Financed my behall. m Payments me-f-- all ae

RATE 20/o oveii reg ade aolpents
r _ % s s S S

YOu have the right at this time to receive an itemization of the Amount Financed. 0 I want an Itemization f. do not want an itemization
Your PAYMENT SCHEDULE will be:

Number of PoymrentS Amount of Payments When Payments Are Due

Demand

Type Premium_ Signature

Credit Life U: IW OF NEBRASKA
r~~~~~ ~~ went. Pg,,o, A, wm t. fAlSt

Credit Disabilitya surac

Credit Life and I wa 4 ;
Disabtylity insurnce

You may obtain property insurance from anyone you want who is cceptPI' ic ? i r r t i

SECURITY ~ ~ ~ ~ an INERS isW coopUII n rance from creditor you wilt pay S_________SECURITY INTEREST

A. ,j This loan is coverod by a aecurity agreement dated 19, .. ovring the following prope y

B. Z This loan is unsecured.
""LATE CHARGE: If payment is not made in full within ten (10) days after its scheduled date, Creditor may charge Debtor(s) a late chre of C five percent (5%) of

each delinquent installment or S5.00. whichever Is less; Mnterest on each Installment not exceeding the highest possible contract rate permitted by law. The current

ratels 2 over negional prime
PREPAYMENT: If you pay off early, you

'7 may X will not have to pay a penalty, which will be computed as follows:

Z fmay C wilt not be entitled to a refund of part of the finance charge, computed using the Actuarial Method:

ADDITIONAL CHARGES Official fees and taxes $

Othe' ,S
THIS OBLIGATION IS PAYABLE ON DEMAND.

See yOr contract documents tor any additional information about non-payment. default, any required repyment In full before the scheduled late, and prepayment
relunct and enalties

CONSUMER SINGLE PAYMENT OR DEMAND NOTE

The undesigned promisels) to pay to the order of COMMUNITY BANK OF NEBRASKA,

Ten Thousanpd and 00/100- ------------------------------------- cars i0000.00
M_ D P an - 19g._.. t crditos office and also to pay C a minimum loan fee of S - X intrest on the unpaid

balance of this note from the Cate of this note until debtor has paid off the note in full, at the annual rate of 2' OV3 Tf • tre,1 ncejP, i e
or. the basis of the actual number of days elapsed and a 365 day year. The creditor has a right of Set off or lien on any deposit in the finanCial Institution which is
the property of a debtor or co-debtor.
The makers, principals. sureties. endorWse an guarantors of this note seerlly waive presentment for payment. demand. protest and notice of protest and non-payment
t'*.eOf. and alt defenses on the ground of any extension of the time of payment that may be given by the holder or holders to them or either of them.
Detor will pay a loan fee C when this note is due; CD : and also when creditor demands payment.
NOTICE TO DEBTOR: Do not sign this agreement before you mad It or If it contains blank spaces. You are entitled to a copy of the Contract you sign. Keep this agne-
-.-.t to p'otect your legat rights. By signing below, yoralso acknowledge receipt of a copy of this note on the date hereof.

PurposeoLoan Ca-.aign Exoe ses
_.W erCa j gr o Conress

D-c.,2s Sig.nature Debtors Address

Ilter 1-1. 1Calinger
Dewtoes SignaturaI%. Debtoes Address _________________________

- 'NF260-82LR Single Payment or Demand Note/ p 3 v Lf' S ?

INTEREST RATE
A. k This loan has a fixed interest rate.
B ) This loan has a variable interest rate. The annual percentge rate may Increase during the term of this transaction It the prime interest rate of the Creditor

increases. The Interest rate will not Increase above .%. The maximum interest re Increase a at one time will be %.

The rate will not increase mor than once CD every year, C . Any increase will take the form of C higher payments amounts.

C mor payments of the same amount; C a larger amount due at maturity. For example. If the interest rate increased by % in

one ar. C C your regular paymen will increase to $ ; C you wilt have to make_

additional payments; 0 your final payment will increase by S_
INSURANCE
Credit Life and Credit Disability insurance are not required to obtain credit, and will not be provided unless you. sign and agree to pay the additional cost. The

ritaxfmuv Credit Life Insurance available on this loan when made is S
As a0C,!,Onal Credit Life Insurance becomes available through the reduction of other indebtadness. it will be provided at an additional cost of S
per S1.000.00 of Coverage. authorization for premium collection is covered by a Separate agreement with the Creditor.

FIT W 111 WW w

Creditor COMMUNY BANK OF NEBRASKA,
Debtor's Name Walt Calinger *r Congress

1407 S. Vq h - nmah.. WA. R
_W 

-

I
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Although the Commission may take further legal steps
concerning the acceptance of an excessive
contribution(s), prompt action by you to refund the
excessive amount will be taken into consideration.

-Please provide a Schedule A to support the amount
reported on Line 13(a) of the Detailed Summary Page.
Each person who makes a loan to your committee or to
the candidate acting as an agent of the committee, must
be reported on Schedule A and Schedule C. The
itemization on Schedule A must include the person's
full name, mailing address, and zip code, along with
the name of his/her employer, the date of the
contribution/loan and the aggregate year-to-date amount
of contributions made by the person. (11 CFR
104.3(a) (4) (iv))

-When a committee reports receiving a loan from the
candidate, it is necessary to clarify whether or not
the candidate used his/her personal funds or borrowed
the money from a lending institution, or any other
source. If the candidate borrowed funds from a lending
institution or any other source, please provide the
name of the lending institution and the complete terms
of the loan. If the loan(s) was from personal funds,
please acknowledge that fact in an amendment to this
report. Further, it is important to note that

T "personal funds" is strictly defined by Commission
regulations and may be found in 11 CFR 110.10. (11
CFR 100.7(a) (1) and 104.3(d))

-On Schedule B of this report, you have reported
disbursements for which you have failed to include
either the date, amount, address, or purpose. Please

7amend your report to include the missing information
N for each of these entries. (11 CFR 104.3(b) (4))

An amendment to your original report(s) correcting the above
problem(s) should be filed with the Clerk of the House of
Representatives, 1036 Longworth House Office Building,
Washington, DC 20515 within fifteen (15) days of the date of
this letter. If you need assistance, please feel free to contact
me on our toll-free number, (800) 424-9530. My local number is
(202) 523-4048.

Sincerely,

Noriega E. James
Reports Analyst
Reports Analysis Division

-p. 37 oP' 'S



FEDERAL ELECTION COMMISSION
0["I 161984

John W. Herdzina, Treasurer
Calinger for Congress Committee
1407 South 13th Street
Omaha, NE 68108

Identification Number: C00175281

Reference: July Quarterly Report (4/26/84-6/30/84)

Dear Mr. Herdzina:

This letter is prompted by the Commission's preliminary
review of the report(s) referenced above. -The review raised
questions concerning certain information contained in the
report(s). An itemization follows:

-Schedule C of your report (pertinent portion attached)
discloses a contribution(s) which appears to exceed the
limits set forth in the Act. An individual or a
political committee other than a multicandidate
committee may not make contributions to a candidate for
Federal office in excess of $1,000 per election. If

Tyou have received a contribution(s) which exceeds the
limits, the Commission recommends that you refund to
the donor(s) the amount in excess of $1,000. The
Commission should be notified in writing if a refund is
necessary. In addition, any refund should appear on

7r Line 20 of the Detailed Summary Page of your next
report. (2 U.S.C. 441a(a) and (f))

The term "contribution" includes any gift,
subscription, loan, advance, or deposit of money or
anything of value made by any person for the purpose of
influencing any election for Federal office.

Schedule C of your report fails to indicate the amount
of the loan guaranteed or endorsed by each individual.
Federal Regulations provide that in the event that the
amount endorsed or guaranteed by each individual is not
stated, each endorser or guarantor shall be liable
proportionately to the number of endorsers or
guarantors of the loan. (11 CFR 100.7(a) (1) (i) (B))

If the contribution(s) in question was incorrectly
reported and/or you have additional information
regarding the contributcor(s), you may wish to submit
documentation for the public record. Please amend your
report with the clarifying information.
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R. CRAIG ItM"

PAUL I. ELOOPSON

November 23, 1984

Federal Election Commission
Washington, D.C. 20463

ATTN: Don D. Gibson

Reports Analysis Division

Re: Identification No. C00175281

Dear Mr. Gibson:

I am now in receipt of your letters dated November 8 and
November 14, 1984, in connection with the July Quarterly Report
and October Quarterly Report. Please understand that I was not
ignoring your letters. I am sorry for the delay in responding to
you.

I am sure you have had experience in the past, where once a
primary election is over and a candidate loses, the candidate's
staff dissipates. I am not using this as an excuse but merely to
let you know the reason for the delay. I did not receive your
letters until November 19, 1984. The letters had been held up at
the old campaign headquarters. I will tend to these matters
immediately.

Very truly yours,

John W. Herdzina
Treasurer
Calinger for Congress Committee

JINH: kjs
cc: Julie Gomez

/ , f. 4 rPV4

AK &C
FILE COPY



(Revised 3/80)

a
LOANS

LINE NUMBER
(Use separate schedules
for each numbered line)

Name of Committee (i.ii) o, ,

A. Full Name.jMa;ling Address and ZIP Code of Loan Source Original Amount Cumulative Payment Balance Outstanding at

e0~k~ nWofLnnTo Date Close Of This Period

...Ele t;cn: 4rimrry 0 General _0 D Other (specify):

Terms: Date incurred, ,. ateOu. Inerest Rate L %apr) .Secured

List All Endorsers or Guaranton (if any) to Item A '.

1. Full Name, Mailing Address and ZIP Code Name of Employer

Occupation '

/4.c Fulh6e. 1/- ~ 'r-.- -S./

C.'T)bOKiA IONA' I o O Amwount Garaente-d Outstanding:'-$~~4
_________________ S V.

2- Full Name. Mailing Address and ZIP Code Name of Employer

Occupation'.

Amount Guaranteed O~utstanding:

3. Full Klame, Mailing Address and ZIP Code fame of Employer :'

Occupation K--- ~. .~*~

.. ,X. .- .: - .. .. . .. : .... .. .. . .:.....:.-

Amount Guaranteed Outstanding: .. ; ......

B. Full flrne. Mailing Address end ZIP Code of Loan Sown.e " Oein&l Amount CAsmlautne Payment Balance Outsnding &t

01- 2 5 ~ mefI: of Loan To Date Close of This Peod

El-et;on: .r;mary 0 Gene _ Other (spec;fy): I_,_,
(7 Terms: Date incurred Date Due Interest Rate m B .. .-.%-apr iC Secured

N%- Lis: All Endorsers or Guarantors (if any) to Item B8

1. Full Name. Mailing Address and ZIP Code Nane of Employer : .

1q~~o ~ Ocction44*~

Amount Guaranteed Outsian ding: ..-. ..

2. F ull Name. Mailing Address and ZIP Code Name of Employer

Occupation

Amount Guaranteed Outstanding, > :

3.Full No-me. Mailing Address and ZIP Code Name of Employer.

s 1 . L: " ';". : ..... ,:.<.- .':: . ;, -:. ..:.:-....... . : ::::
..............................................................................................................

Amount Guaranteed Outstanding.

SUTOTALS This Period This Page (optional). . . . . ...... . . . . . . ......... .', .... : 0

'TOTALS Th-S Period .lst pae in this line only)........ ',P J ...-- '. ... ,.,

Carry outsianding balance only to LINE 3. Schedule D, for this line. If no Schedule D. carry forward to appropriate line of Summary.

-I : ''€;- :'.: ;;: .: :; : .'..::ii;;.:: :'t::..'':":.



z I ulodc *j aa~
(51vid Lo
(Revised 3/80) LOANS

(Use separate chedules
for each flumberod line)

Na4me of Committee (in Full)
94, Y-•--- .. Olil mut mutative Payment BolaneOusndg ,

A. Full Name. Mailing Address and ZIP Code of Lon Source Original Amount Cm ce Outstanding at
If Lan To Date Close of This Period

Election: X.Primary oGenepl 0 Other (spcify): . .....___,

Terms: Date Incurred Dote "-u-,t :-:.-: Interest Rate ..... . - ,.%(apr) a secured

to A;X.: -- 1
List All Endorsers or Gu:a"ntos (Of any) to- .A

1. Full Name. Mailng Address nd ZIP C1 Name of Employer

4.~ F

Am eunt eu Outstand',ng.v.AAJ6 601Aun

S NWN

3. Full Nam-e. Mailing Address and.ZIP*Code Name of Employer... .,.
I.¢ U ~ t~ l,.: :.. .': ... .. . ,. .,.. . .R .., :- -...: -.. k:. -

Occupation ~,
Amount Guaranteed Outstanding:'': .

3. Full N .m e Ia ,ln g A dd~ress and ZIP Cod N m e of E mlploye r ;;....::; .:: .. .. -;:..' .... ::..:-:: : .:; .:...

Occupation "V .*5' -0';, :: '; ::::: . , ::. :-. .. .

___________ S.rnte Outstanding::"'

T . Full Name. Mailing Address and ZIP Code of Loan Source Original Amount Curnwit;e Payment Baance Outanding at

~, ~ kof Loan To Date Cloam of hs Period

Election: ePr imary OGee#rli O0Other specify):

Terms: Daze Incurred ... L122y" DateDue I lrYt i%(aPr) 0 Secured

N List All Endorsers or Guarantors if any) to Item B ..

1. Full Name. Miling Address and ZIP Code Name of Employer

--. .f.. ... .... ,-x . .. :. .:.;:..;,

Occupation "

, 6 =L Amount Guarnte , Outstandn. ,. ..

2. Full Namne, Mailing Address and ZIP Code Name of Employer

Occupation

Amount Guaranteed Outstanding:
S

3. Full Nane. Mailing Address and ZIP Code Name of Employer .. "

Occupation -.- '

Amount Guaranteed Outstanding .... <:."

SUBTOTALS This Period This Page (optional).. .... ........................ . . . ... . . ..... ....

TOTALS This Period (last page in this line only). ... .. ... .. ..
Carry outstanding balance only to LINE 3, Schedule 0. for this line. If no Schedule D. carry f otwatd to appropr~ate line of Summary.

-I- ..:: :- .: . : ::"', ::' -:: :-'
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FEDERAL ELECTION COMMISSION
WASHINCTON. D.C. 20463 RQ-3

its November 8, 1984

John W. Herdzina, Treasurer
Calinger for Congress Committee
1407 South 13th Street
Omaha, NE 68108

Identification Number: C00175281

Reference: July Quarterly Report (4/26/84-6/30/84)

Dear Mr. Herdzina:

This letter is to inform you that as of November 7, 1984,
the Commission has not received your response to our request for
additional information, dated October 16, 1984. That notice
requested information essential to full public disclosure of your
Federal election financial activity and to ensure compliance with
provisions of the Federal Election Campaign Act (the Act). A
copy of our original request is enclosed.

If no response is received within fifteen (15) days from the
date of this notice, the Commission may choose to initiate audit
or legal enforcement action.

If you should have any questions related to this matter,
please contact Noriega James on our toll-free number (800) 424-
9530 or our local number (202) 523-4048.

Sincerely,

?John D. Gibson
Assistant Staff Director
Reports Analysis Division

Enclosure



FEDERAL ELECTION COMMISSION
WASHINGTON D.C. 20463 RQ-7

November 14, 1984

John W. Herdzina, Treasurer
Calinger for Congress Committee
1407 So. 13th Street
Omaha, NE 68108

Identification Number: C00175281

Reference: October Quarterly Report (7/1/84-9/30/84)

Dear Mr. Herdzina:

It has come to the attention of the Federal Election
Commission that you may have failed to file the above referenced
Report of Receipts and Disbursements as required by the Federal
Election Campaign Act. You were previously notified of the due
date for this report.

It is important that you file this report immediately with
the Federal Election Commission, 1325 K Street, NW, Washington,
DC 20463 (or with the Clerk of the House or the Secretary of the
Senate, as appropriate). A copy of the report or its relevant
portions should also be filed with the Secretary of State or
equivalent state officer (see 11 CFR 108.2, 108.3, 108.4).

The failure to file this report may result in an audit or
legal enforcement action.

N- If you have any questions regarding this matter, please
contact Noriega James on our toll-free number (800) 424-9530.
Our local number is (202) 523-4048.

Sincerely,

John D. Gibson
Assistant Staff Director
Reports Analysis Division

,~pq,3 of'5?&
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FEDERAL ELECTION COMMISSION
WASHIN CTO. D.C. 20463 RQ-2

OCT 16 1984

John W. Herdzina, Treasurer
Calinger for Congress Committee
1407 South 13th Street
Omaha, NE 68108

Identification Number: C00175281

Reference: July Quarterly Report (4/26/84-6/30/84)

Dear Mr. Herdzina:

This letter is prompted by the Commission's preliminaryreview of the report(s) referenced above. The review raisedquestions concerning certain information contained in thereport(s). An itemization follows:

-Schedule C of your report (pertinent portion attached)discloses a contribution(s) which appears to exceed thelimits set forth in the Act. An individual or apolitical committee other than a multicandidatecommittee may not make contributions to a candidate forFederal office in excess of $1,000 per election. Ifyou have received a contribution(s) which exceeds thelimits, the Commission recommends that you refund to
7*the donor(s) the amount in excess of $1,000. TheCommission should be notified in writing if a refund is

necessary. In addition, any refund should appear onLine 20 of the Detailed Summary Page of your nextreport. (2 U.S.C. 441a(a) and (f))

The term "contribution" includes any gift,7subscription, loan, advance, or deposit of money oranything of value made by any person for the purpose ofinfluencing any election for Federal office.

Schedule C of your report fails to indicate the amountof the loan guaranteed or endorsed by each individual.Federal Regulations provide that in the event that theamount endorsed or guaranteed by each individual is notstated, each endorser or guarantor shall be liableproportionately to the number of endorsers orguarantors of the loan. (11 CFR 100.7(a) (1) (i) (B))

I. the-contribution(s) in question was incorrectlyreported and/or you have additional informationregarding the contributor (s), you. may wish to submitdocumentation for the public record. Please amend your
report with the clarifying information./l-oA9 0 f.



.000v

Although the Commission may take further legal steps
concerning the acceptance of an excessive
contribution(s), prompt action by you to refund the
excessive amount will be taken into consideration.

-Please provide a Schedule .A to support the amount
reported on Line 13 (a) of the Detailed Summary Page.
Each person who makes a loan to your committee or to
the candidate acting as an agent of the committee, must
be reported on Schedule A and Schedule C. The
itemization on Schedule A must include the person's
full name, mailing address, and zip code, - along with
the name of his/her employer, the date of the
contribution/loan and the aggregate year-to-date amount
of contributions made by the person. (11 CFR
104.3(a) (4) (iv))

-W1hen a committee reports receiving a loan from the
candidate, it is necessary to clarify whether or not
the candidate used his/her personal funds or borrowed (
the money from a lending institution, or any other
source. If the candidate borrowed funds from a lending
institution or any other source, please provide the
name of the lending institution and the complete terms
of the loan. If the loan(s) was from personal funds,,
please acknowledge that fact in an amendment to this
report. Further, it is important to note that
"'personal funds" is strictly defined by Commission
regulations and may be found in 11 CFR 110.10. (11
CFR 100.7(a) (1) and 104.3(d))

7r -On Schedule B of this report, you have reported
disbursements for which you have failed to include
either the date,, amount, address,, or purpose. Pleaseamend your report to include the missing* information
for each of these entries. (11 CFR 104.3(b) (4))

An amendment to your original report(s) correcting the above
problem(s) should be filed with the Clerk of the House of
Representatives, 1036 Longworth House Office Building,
Washington,, DC 20515 within fifteen (15) days of the date of
this letter. If you need assistance, please feel free to contact
me on our toll-free number, (800) 424-9530. My local number is
(202) 523-4048.

Sincerely,

Noriega E. James
Reports Analyst
Reports Analysis Division

00SIT
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* S
FEDERAL ELECTION COMMISSION
WASHINCTON. D.C. 20463

P 8 1984
RQ-7

John W. Herdzina, Treasurer
Calinger for Congress Committee
1407 South 13th Street
Omaha, NE 68108;

Identification Number: C00175281

Reference: July Quarterly Report (4/1/84-6/30/84)

Dear Mr. Herdzina:

It has come to the attention of the Federal Election
Commission that you may have failed to file the above referenced
Report of Receipts and Disbursements as required by the Federal
Election Campaign Act. You were previously notified of the due
date for this report.

It is important that you file this report immediately with
the Clerk of the House, Office of Records and Registration, 1036
Longworth House Office Building, Washington, DC 20515, or the
Secretary of the Senate, Office of Public Records, 119 D Street,
NE, Washington, DC 20510, as appropriate. A copy of the report
should also be filed with the Secretary of State or equivalent
state officer of your state.

The failure to file this report may result in an audit or
legal enforcement action.

If you have any questions regarding this matter, please
contact Noriega E. James on our toll-free number (800) 424-9530.
Our local number is (202) 523-4048.

Sincerely,

John D. Gibson
Assistant Staff Director
Reports Analysis Division
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CALINGER FOR CONGRESS COMMITTEE
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RECEIVED Al THE FEC

WALTER M. CALINGER 85 AUGj All: 53
, , OMt09Y AM LAW 1 9

1407 SOUM I WH Th 6m

OMAAMSK 66108

TO Mr. johnathon Levin DATE August 8, 1985 -..

Attorney at Law
Office of the General Counsel SUBJECT MUR2051

Federal Election Commission Calinger for Congress

1325 "K" Street, N.W. Committee

Washington, D.C. 20463 John W. Herdziu= Treasure3

V

Dear Mr. Levin:

John Herdzina, Treasurer for Calinger for Congress 
Committee, contacted me

today and asked that I send you a copy of check #1223.

Therefore, enclosed is the copy of the 
cancelled check as requested.

Sincerely yours,

T'r Secretary to Walter Calinger
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ECEIVED A! 71tHE FECI

PROMISSORY NOTE
(Note No. 018310)

$10,000.00 Omaha, Nebraska

Dated: .. 2. " ,I '

FOR VALUE RECEIVED, the undersigned promises to pay to
Walter Calinger, the principal sum of Ten Thousand Dollars
($10,000.00) with interest from the date hereof at the rate
of 15.25% per annum, payable on demand.

All payments herein are payable at the office of Walter
Calinger, 1407 South 13th Street, OMaha, Nebraska 68108 or at
such other place as the holder hereof may designate in writing.

CALINGER FOR CONGRESS COMMITTEE

4By:
John W. Herdzina, Treasurer

, '~A 5 ~ ~ Sao5~6
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PROMISSORY NOTE
(Note No. 018230)

$5,000.00 Omaha, Nebraska

Dated: L.~J,.'.~,~

FOR VALUE RECEIVED, the undersigned promises to pay to
Walter Calinger the principal sum of Five Thousand Dollars
($5,000.00) with interest from the date hereof at the
rate of 14.75% per annum, payable on demand.

Ail payments herein are payable at the office of Walter
Calinger, 1407 South 13th Street, Omaha, Nebraska 68108 or at
such other place as the holder hereof may designate in writing.

CALINGER FOR CONGRESS COMMITTEE

4BY: John W. Herdzina, Treasurer
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PROMISSORY NOTE
(Note No. 018300)

$2,000.00 Omaha, Nebraska

Dated: ~~g~d.QLA,~~

FOR VALUE RECEIVED, the undersigned promises to pay to
Walter Calinger, the principal sum of Two Thousand Dollars
($2,000.00) with interest from the date hereof at the rate
of 14.75% per annum, payable on demand.

All payments herein are payable at the office of Walter
Calinger, 1407 South 13th Street, Omaha, Nebraska 68108 or at such
other place as the holder hereof may designate in writing.

CALINGER FOR CONGRESS COMMITTEE

4 BY: John W. Herdzina, Treasurer

0-P/-..)P5e



KUTAK ROCK & CAMPBELL
A PANwesNep

iNCLUDN6 .O Pm@P"8ss"wA.. C@ftMAT$ONSl

1101 CONNeCTICUT AVeNU, N.W. ATLANA.

WASHINGTON, 0. C. 20036 D#efVCM

(202) 626.1-400

-"I-

August 13, 1985

'0
d.)

Jonathan Levin, Esquire X_
Attorney
Office of General Counsel
Federal Election Commission
1325 K Street, N.W.
Seventh Floor
Washington, D.C. 20463

Re: MUR 2051, John J. Hughes

Dear Jon:

I would like to take a moment to bring you up to date on
where we stand in this matter. This afternoon, we have filed
our Reply of Respondent which sets forth Mr. Hughes' position
on the factual and legal issues of the case as provided for
by 11 C.F.R. 5 111.16(c).

C7 It is also our intention at this time to formally
request pre-probable cause conciliation pursuant to 11 C.F.R.
5 111.18(d). in so doing, I am under the belief that this
request will not be deemed by the General counsel as in any
prejudicing the conclusions and positions taken by Mr. Hughes
in his Reply of Respondent.

Thank you for your time. I anxiously look forward to
quickly resolving this matter.

Sincer ly yours,

F. Jo ph Warin
Attorey for Respondent

*4qCA*V P / ofp~



KUTAK ROCK & CAMPBELL
A PAMI'RNKeINIP

INCLUDING PROFrEI1ONAL COflPOATIONS

1101 CONNECTICUT AVENUE, N. W.

WASHINGTON, 0. C. 20036

(202) 62.2400

August 13, 1985

Jonathan Levin, Esquire
Office of General Counsel
Federal Election Committee
Seventh Floor
1325 *Kv Street, N.W.
Washington, D.C. 20463

Re: MUR NO. 2051

Dear Jon:

Enclosed please find our
against John Hughes.

response to the allegation

I look forward to resolving this dispute.

Sincerely,

F. Jr~e Warin

Enclosure

0 ~ r~3
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BEFORE THE FEDERAL ELECTION COMMhISS ION

In the Matter of JOHN J. HUGHES MRN.25

REPLY OF RESPONDENT

INTRODUCT ION

On June 26, 1985, the Federal Election Commission

determined that there was reason to believe that John Hughes

C7 had violated § 441a(a)(1)(A) of the Federal Election Campaign

NAct of 1971 ("1971") Act which limits campaign contributions

(r to any candidate to a $1,000 maximum per donor. On July 18,

1985, Mr. Hughes was notified of the Commission's

determination. As provided for by § 437g(3) of the 1971 Act,

Mr Hughes respectfully submits this Reply in support of his

contention that as a matter of law and equity this

investigation should be dismissed without any findings of

probable cause. This Reply also replies to the General

Counsel's Factual and Legal Analysis.



I. STATEMENT OF FACTS

This dispute arises in connection with the campaign of

Walter M. Calinger. In May, 1984, Mr. Calinger ran for a

seat in the United States House of Representatives from the

Second Congressional District of Nebraska, a district which

encompasses principally the greater metropolitan Omaha area.

Mr. Calinger was defeated in his bid for the Dem6cratic

nomination by Thomas Cavanaugh who was himself later defeated

in the general election by Republican Harold Daub.

%Late in the primary, Mr. Calinger contacted respondent

John Hughes, an Omaha businessman, to elicit his financial

T support. Although Mr. Hughes had never run for political

office, directed a political campaign or otherwise taken a

controlling role in the political process, his position in

the business community had made him particularly attractive

as a potential contributor. On May 2,1984, Mr. Calinger's

efforts of persuasion were successful and he received from

Mr. Hughes a contribution of $1,000. This was the only

choate, intentional contribution Mr. Hughes made to the

Calinger campaign. This May 2, 1984 contribution did not,

therefore, constitute nor does the Commission now allege that

it constitutes a violation of the federal election laws.

-2-



A few days later as the campaign drew to a close, the

Calinger Committee determined that it needed additional

broadcast and print media exposure. To finance this eleventh

hour expense, the candidate made arrangements to take out

several personal loans from The Community Bank, located in

Omaha, Nebraska. He telephonied Mr. Hughes, explained this

emergency need, and requested that Mr. Hughes co-sign a loan

of $10,000 from the bank. During this conversation, Mr.

Calinger emphasized that several other contributors had"

likewise been asked to co-sign the loan. Consequently and

completely unaware that he was being asked by a respected

city councilman, now-candidate for the Congress of the United

States, to violate the federal election laws, Mr. Hughes

agreed to co-sign..!/ Soon thereafter, on May 10, 1985, Mr.

Hughes received the loan document which he signed and

returned. It contained no request for credit references, no

request for a salary declaration, and no request for a

P1 declaration of personal net worth. It did not inquire

.C: whether Mr. Hughes had any property to set as collateral and

it did not request that he declare any. It did not request

personal or character references. In its appearance, in its

treatment by The Community Bank and in its matter-of-fact

*/ It is evident from the record that Mr. Callinger did not
have knowledge of a violation or an intent to violate
the law.

-3-



description by the candidate, the loan document which Mr.

Hughes signed appeared to him as a mere cosmetic formality,

certainly nothing to which his capable and perceptive

business savy would alert him as potentially dangerous.

The Calinger for Congress Committee Treasurer, John

Herdzina, dutifully reported in the Committee's July

Quarterly Report the circumstances and financial value of

this loan and three others for which Mr. Calinger had

arranged co-signators. Subsequently, on October 16, 1984,

the Reports Analysts Division notified the Treasurer that a

% problem had been discovered in the Committee's Schedule C

filing which had clearly and overtly listed the loans. The

Commission observed that the Calinger Committee's Schedule C

appeared to exceed the lawful contribution ceiling by naming

only two endorsers of the $10,000 loan. The Commission

explained that the $1,000 per donor limit of 2 U.S.C.

§ 441a(a)(1)(A) extended to the guaranteeing or endorsing of

loans. The letter advised that if this $1,000 limit was

exceeded by any of the Calinger contributors, the Committee

should refund to the donors the amount accepted in excess of

$1,000. The treasurer heeded the Commission's advice and

informed The Community Bank of the Commission's

characterization of the loans as impermissible

contributions. After apparently reaching an agreement with

4P ao -r43
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the treasurer to eliminate Mr. Hughes' name, the bank

promptly retired the guarantee of Mr. Hughes and confirmed

that the loan was "now in the name of Walter M. Calinger

alone and [is] unsecured and not guaranteed." Exhibit A,

Letter of December 21, 1984 from The Community Bank to Walter

Calinger. See Exhibit B, Redrafted Loan Document.'This new

circumstance was communicated to the Commission and an

amended July Quarterly report was filed naming Mr. Calinger

as the sole endorser of the $10,000 loan. It was only at

this point, seven months after the campaign loss, that the

Committee informed Mr. Hughes that "some problem" had

developed with the co-signing and that therefore the loan had

been redrawn retiring Mr. Hughes' endorsement.

Several months passed before the respondent heard

anything about this matter. The next communication Mr. Hughes

had concerning the loan was the Commission's July 18, 1985

_ notice announcing that it had determined that there was

reason to believe that he had violated the federal elections

laws.

~p.7of 3
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I I. ARGUMENT

A. JOHN HUGHES' CO-SIGNATURE CAN NOT CONSTITUTE A VIOLATION

OF 2 U.S.C. § 441a(a)(1)(A) BECAUSE THERE HAS BEEN NO

LOAN DEFAULT AND HE NOW HAS NO LIABILITY ON THE NOTE

The Federal Election Campaign Act of 1971 defines the

term contribution as "any gift, subscription, loan, advance,

or deposit of money or anything of value made by"any person

for the purpose of influencing any election for Federal

office." 2 U.S.C. § 441a(a)(1)(A) (1985).

Pursuant to this definition, Mr. Hughes has, to date,

donated $1,000 to the Calinger for Congress Committee, a

legally-acceptable contribution under the election laws. He

has not given the Committee any further monies. He has

provided the Committee with no illegal subscription, given no

personal loan, money advance or deposit, or donated anything

Nelse of value.

C Nevertheless, the Commission has chosen to characterize

Mr. Hughes' co-signature on the $20,000 loan as a personal

contribution to the Calinger Committee of half that amount,

$5,000, an amount exceeding the $1,000 per donor ceiling of

§ 441a(a)(a)(A). The Commission's characterization unjustly

prejudices Mr. Hughes' sterling reputation in Omaha and

-6-
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blemishes his integrity within his professional community.

It is definitionally improper and unwarranted in light of the

circumstances and the facts.

The Commission's characterization of Mr. Hughes'

involvement with the loan cannot be reconciled with either

the statutory or regulatory provisions governing the

definition of contribution. The General Counsel asserts a

violation of the $1,000 ceiling by citing to 2 U.S.C.

§ 431(8)(B)(vii)(I) which provides that a bank loan "shall be

considered a loan by each endorser or guarantor, in that

proportion of the unpaid balance that each endorser or

guarantor bears to the total number of endorsers or

guarantors." Exhibit C, General Counsel's Factual and Legal

T Analysis, MUR No. 2051, p. 2 (July 18, 1985). Thus, the

"0- General Counsel concludes that Mr. Hughes served as the sole

co-maker of the $10,000 loan, had therefore contributed half

that amount to the Calinger campaign, and consequently had

exceeded the $1,000 per donor ceiling. Id. at p. 3.

The statute on which the Commission relies, however,

calculates an endorser's contribution not by the amount of

the loan, but rather by the amount of "the unpaid balance."

2 U.S.C. § 431(8)(B)(vii)(I) (1985). The significance of

this statutory distinction must not be lost on the

Commission. Unlike the characterization offered by the

7 -' C
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General Counsel which determined Mr. Hughes' contribution as

a proportion of the amount of the loan, the proper

characterization of Mr. Hughes' contribution as calculated

under the statutory provision is determined as a proportion

of the amount of the loan's unpaid balance. The federal

elections regulations fully support this interpretation.

Title II of the Code of Federal Regulations provides that a

loan is only a contribution "to the extent that it remains

unpaid." 11 C.F.R. § 100.7(a)(1)(i)(B) (1985) (emphasis

added). If, conversely, the loan is repaid, it "is no longer
N,

a contribution." Id. Furthermore, "[a]ny reduction in the

unpaid balance of the loan shall reduce proportionately the

amount endorsed or guaranteed by each endorser or

guarantor... ." 11 C.F.R. § 100.7(a)(1)(i)(C) (1985).

Under such a calculation scheme, Mr. Hughes'

"contribution" through his involvement with this $10,000 loan
T

would decrease as his liability decreases. Thus, assuming

but not conceding that Mr. Hughes' co-signature constituted

an actual guarantee of the $10,000 loan, his personal

liability would be $10,000 on default of the loan. As the

loan is repaid, Mr. Hughes' personal liability decreases and,

in direct proportion to this liability, his imputed

contribution decreases as well. According to the federal

regulation, if the loan is completely repaid, thus removing
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all personal liability to the guarantor, the Commission would

find that there was no longer any attributable contribution

amount from the Hughes' loan.

This reasoning is indistinguishable from the facts of

this present loan. When Mr. Hughes' co-signature was removed

from the $10,000 loan, his personal liability was entirely

and thoroughly extinguished as well. For the purposes of Mr.

Hughes' position, when The Community Bank retired the

original loan document and redrafted it without his name, the

loan for which he was liable had been effectively "repaid".

aO There is, thus, no contribution within the meaning of 2

U.S.C. § 431(8)(B) and no violation of the federal election

laws under 2 U.S.C. § 441a(a)(1)(A).

A second definitional consideration also mitigates

against a finding of violation. As defined in the statute,

"contribution" involves the donation of "anything of value"

to a political candidate. 2 U.S.C. § 437(8)(A)(i) (1985).

Such a definition is both cogent and comprehensible. Under

the federal election laws, things given candidates which have

no value will not be accountable to either the donor or the

recipient as a contribution.

The Hughes co-signature is precisely such a valueless

addition. The evidence demonstrates that none of the parties

accorded any value whatsoever to the co-signature. Certainly

_2 C3!, -
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the bank can not be said to have valued the co-signature for

a surety purpose. It requested no confirming information

that Mr. Hughes was adequately capitalized to insure the

loan. No debt references, salary statements or banking

balances were ever demanded. The bank merely sent Mr. Hughes

the document and filed it when it was returned. Upon being

notified by the Calinger Committee of a potential FEC

problem, the bank showed little concern or hesitation in

retiring the original note and drafting it anew Without the

second guarantee it had had before. In sum, The Community

Bank treated the Hughes co-signature for what it was: a

meaningless addition to an otherwise completely secure debt.

Neither of the co-signers held the document in any

esteem. Mr. Calinger explained it over the telephone to Mr.

Hughes as though the co-signing was an incidental formality

and, considering the treatment of the document by the bank,

Mr. Hughes could have no reason to doubt this

characterization. Given this perception of the loan by all

involved parties and the almost matter-of-fact removal of the

Hughes name from the document by the bank, the Commission has

every reason to find that the co-signature did not satisfy

the "anything of value" requisite of § 431(8)(A)(i).

-10-
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B. JOHN HUGHES IS A LAW-ABIDING, WELL-MEANING CITIZEN OF

OMAHA. IF ANY PROVISION OF THE FEDERAL ELECTION LAWS

HAS BEEN INFRINGED, JOHN HUGHES IS PROPERLY

CHARACTERIZED AS NOTHING MORE THAN AN UNWITTING VICTIM

John Hughes is neither a politician nor a political

activist. He is a respected and accomplished midwestern

businessman. His interest in the political spectrum is

probably identical to that of his Omaha friends and

neighbors. His political profile is low, perhaps only
0

existent at all because his financial successes have made him

a prime target for prospective candidates.

To John Hughes, The Calinger campaign was no different.

T Mr. Hughes played no prominent role in the campaign. He

-* neither brainstormed with the candidate on any regular basis,

nor engineered campaign strategy. Aside from his

contribution, Mr. Hughes' involvement with the Calinger for

Congress effort was modest and obscure.

In late April and early May of 1984, Mr. Hughes was

approached by the candidate who came seeking a contribution,

which he received. Originally impressed by Mr. Calinger and

his work on the city council, Mr. Hughes was sympathetic to

the candidate's urgent plea for last-minute help during the

final week of the Calinger campaign. Mr. Hughes had no

-11-



reason to question the candidate's motives. The campaign was

a lively and intriguing one. Mr. Calinger's opponent, Thomas

Cavanaugh, was the younger brother of John Cavanaugh, the

congressional district's popular representative from 1977 to

1981. Thomas was unable, however, to capitalize on his older

brother's popularity because family disputes had kept John

from endorsing his brother early in the campaign. Mr.

Calinger, on the other hand, was twelve years older than

Cavanaugh and far and away the more experienced Politician,

campaigning from his post on the Omaha city council. The

candidate's anxious appeal to Mr. Hughes at this point in a

very hopeful campaign appeared completely harmless. Seen in

the broader picture, the candidate's request was for an

V apparently meaningless co-signature on a note signed by a

respected and widely-known local public figure issued from a

bank which seemed completely uninterested in establishing or

confirming the co-signer's credit worthiness.

Mr. Hughes' unwitting involvement with the loan is

underscored by the circumstances surrounding the retirement

of the endorsement. When the Calinger Committee Treasurer

learned of the Commission's characterization of Mr. Hughes'

co-signature, he corrected the concern and purged the

guarantee--all without Mr. Hughes' knowledge or consent.

When he was informed that there may have been a problem with

S41 PC3
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the guarantee, that the loan had been redrafted without his

signature, and that his endorsement and liability had been

removed, Mr. Hughes could do little more than sigh. The

routine retirement of the co-signature reinforced its

meaninglessness.

Mr. Hughes had no intent to violate the federal election

laws. He was unaware that the loan he had signed had any

significance whatsoever. Financially, he was undisputably

correct. He has never been the subject of a Commission

review or investigation and, had he even been informed of the
N

Commission's concerns, he would undoubtedly had done what the

Calinger Committee treasurer did for him: correct the

problem. In fact, but for the good faith reporting of Mr.

Hughes' co-signature by the Treasurer, the Commission might

not have even discovered the loan at all. This investigation

seems to leave one with the impression that even when one

complies with the election regulations scrupulously, the

N Commission will not refrain from requesting punishment. He

0 has done nothing to conceal the facts from the Commission.

He has not, nor does the General Counsel contend that he has,

deceived the Commission or misled it in any way. To the

contrary, he has cooperated with the Commission to the best

of his abilities and stands ready to continue to do so.

If this investigation is a search for a culpable actor, the

C;, /~ SdC
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Commission would do well to shift its attention to-the

campaign committee and away from Mr. Hughes who was an

unwitting participant. Mr. Hughes was acting appropriately on

the information provided him. His assistance was being

solicited by a public figure in one of the midwest's largest

cities. He was not informed by those charged to know that

the co-signing of a note under the circumstances described

above would constitute an unlawful contribution in violation

of federal law. He was inaccurately told that a variety of

other guarantors would join him on the note, that his was not

to be the only endorsement. He was kept completely unaware of

the developing controversy with the Commission and he was not

consulted prior to the destruction of his guarantee.

Considering the candidate's prestige in the community and the

candidate's staff's expertise in the elections arena, Mr.

Hughes understandably felt confident in relying on the

statements he received.

It would appeir that the culpable party here is the

C- knowing party. Information was clearly either intentionally

or negligently misrepresented to Mr. Hughes by those

individuals privy to the full story. He was persuaded into

this dilemma by those legally forbidden to solicit more than

$1,000 from each contributor. Parenthetically, the reports

and records are replete with information that neither the
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Committee nor the candidate knew that the co-signature

arguably constituted an election violation. Those who

convinced Mr Hughes to co-sign this loan were responsible to

know the technical provisions and subprovisions of statutes

and regulations that take nearly a full line of a printed

page to cite. It would be tragically unfair and improper for

the Commission's search for the blameworthy to end here at

the door of the unwitting and the misinformed. We urge the

Commission, therefore, to abandon this investigation.

-T
C. FINDING JOIHN HUGHES IN VIOLATION OF THE ELECTION LAWS

CAN NOT BE RECONCILED WITH THE COMMISSION'S HISTORICAL

TREATMENT OF SIMILAR CIRCUMSTANCES

The Commission has apparently only thrice before

confronted possible violations of 2 U.S.C. § 441a(a)(1)(A) as

defined by 2 U.S.C. § 431(8)(B)(vii)(I) or 11 C.F.R. §

N 100.7(a)(1)(i)(C). See In re Citizens Comm. for Ernest F.

C Hollings, MUR No. 1768 (1985); In re Passaic County

Democratic Comm., MUR No. 1047 (1982); In re Friends of Roger

Jepsen, MUR No. 1042 (1980). The Commission's treatment of

the respondents in these investigations and the ensuing

resolution of these matters support Mr. Hughes' petition that

this current investigation be closed and his name be cleared.

.Pa.P./? 7 07rc
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In the earliest matter, Jepsen, the Commission

investigated the receipt by the Friends of Roger Jepsen of a

$35,000 loan signed by the senatorial candidate Jepsen and

co-signed by his wife. The General Counsel recommended, and

the Commission subsequently agreed, that Mrs. Jepsen's

co-signature violated the prohibition of § 441a(a)(1)(A)

against the making of excessive contributions. Exhibit D,

General Counsel's Report, In re Friends of Roger Jepsen, MUR

1042, p. 2 (1980). During the ensuing investigation, the

Commission learned that Mrs. Jepsen's signature on the loan

was "simply a formality requested by the bank". Id. at 4.

- The General Counsel thus subsequently revised its

recommendation to urge that no further action be taken,

concluding that "[elven if Mrs. Jepsen's signature

technically made her a party to the note, her participation

in the transaction was minimal." Id. at 6 (emphasis added).

The circumstances in Jepsen mirror those surrounding the

N Hughes loan. Mr. Hughes' signature can not be seriously

-Cr viewed as anything more than "simply a formally requested by

the bank." The facts clearly demonstrate that the bank did

not take the co-signature seriously or give it any greater

weight than a "formality" status. Moreover, even if the

Commission determines that the co-signing technically made

Mr. Hughes a party to the note, his participation in the

6f.C3
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transaction was decidedly minimal. In fact, the

circumstances of this loan even further buttress the Jepsen

logic. In Jepsen, the offending signature was not removed.

In this case, as soon as the parties discovered that the

signature concerned the Commission, they had the bank retire

it. In this manner, the parties evidenced a measure of good

will and cooperation which only underscores the unwitting and

unintentional nature of the technical violation.

In the Passaic County matter, the Commission fined the

County Democratic Committee $1,500 for violating 2 U.S.C.§

441a(f) by accepting excessive campaign contributions.

Exhibit E, Conciliation Agreement, In re Passaic County

Democratic Comm., MUP. 1047, p.8 (1982). The Commission

Tdetermined that Mr. Robert Angele had contributed a $12,000

loan, which was endorsed by Mrs. Angele, to the Democratic

Committee. Exhibit F, General Counsel's Report, In re Passaic

County Democratic Comm., MLTR 1047, p.9 (1982). The General

Counsel concluded that "this loan constitutes a $6,000.00

contribution from each of the Angeles" and, more conclusively

that each of the contributions "exceeds lawful contribution

limitations." Id. at 10.

On the facts, the Angeles are far more culpable than

John Hughes. They were not pressured into making their loan

by a telephoning candidate. In fact, they made the loan to

~,p? of'C-3
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an impersonal political committee. Their loan was not

co-signed by the candidate himself as was the case with the

Hughes loan. They were not told that others would be

co-signing the loan nor did the bank treat their loan in the

casual manner that The Community Bank did here. Presumably,

the Angeles had to answer at least a few financial inquiries

into their credit worthiness. Mr. Hughes, conversely, had to

answer none. In both form and substance, the Angeles did

more intentionally and deliberately to violate the election

laws than Mr. Hughes could ever be imputed to have done. Yet

it appears from an investigation of the FEC records that

neither the Commission nor the General Counsel ever

investigated the Angeles or made any other attempt to hold

them accountable for their election law violation. It would

be inapposite for this Commission to excuse the acts of those

more blameworthy than John Hughes and then prosecute Mr.

Hughes for dramatically less intentional actions. Such a

N, turnabout can not be comprehensibly reconciled with the

integrity of the Federal Election Commission or the dictates

of simple fairness.

Finally, in the Hollings matter, the treasurer of the

candidate's senatorial election committee was found in

violation of § 441a(a)(1) for endorsing a loan which

constituted an excessive contribution to the same candidate's
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presidential election committee. Exhibit G, Conciliation

Agreement, In re Citizens Comm. for Ernest F. Hollings, MIJR

1768, p.2 (1985). Although the Commission properly and

fairly fined the violators for this offense, the facts of

Hollings are readily distinguishable. First, there was a

strikingly significant danger of election abuse in-this loan

guarantee arrangement. The guarantor of the loan was the

candidate's own senatorial election committee and the assets

used for collateral were the donations of those who had-

supported Mr. Hollings for Senator. Clearly this is a

certain abuse of the senate committee's duty to use the

contributions -it received for the purposes for which they

were intended. It takes no great leap of faith to imagine

that some of the contributors to Mr. Hollings' senatorial

campaign would not have had any desire to support his race

for the presidency. One would presume that contributors

donate money to a campaign to get an officeholder who will

N champion their causes--at home. The distance which

necessarily develops between a president and his previous

local constituency certainly would defeat this goal. The loan

also smacks of abuse because not only was the candidate which

each committee supported the same, but the treasurer of each

was as well.

6_ 3
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Second, the involved party, the committee treasurer, was

an individual who had greater access to and far more

familiarity with the provisions of the various election

statutes and regulations. When a committee treasurer, charged

to know each of these rules intimately, violates the election

laws there is undeniable culpability.

Third, the treasurer's endorsement was done

intentionally and with deliberation. Unlike Mr. Hughes, the

Hollings violation can not be characterized as unwitting.

Fourth, the size of the contribution attributed to the

Hollings loan dwarfs the Hughes loan. Section

100.7(a)(1)(i)(c) of Title 11 of the Code of Federal

Regulations provides that the "loan shall be considered a

loan [and thus a contribution] by each endorser or guarantor

in the same proportion to the unpaid balance that each

endorser or guarantor bears to the total number of endorsers

or guarantors." The loan in Hollings was for $35,000 and

only the Citizens Committee for Ernest F. Hollings endorsed

it. Thus, the size of the contribution is $35,000 divided by

the number of endorsers (1) for a total "contribution" of

$35,000. Mr. Hughes, by contrast, was a co-signer of a

$10,000 which calculates to a "contribution" of $5,000.

Thus, the culpability of Mr. Hughes is one-seventh that of

the Citizens Committee in the Hollings case.
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From every perspective, the Commission's prior treatment

of 2 U.S.C. § 441a(a)(1)(A) as defined by 2 U.S.C. §

431(8)(B)(vii)(I) and 11 C.F.R. § 100.7(a)(1)(i)(C) supports

this petition for a cessation of this inquiry. The unwitting

and unintentional consequences of Mr. Hughes' actions do not

need disciplining. He intended no wrong, his one misstep has

been entirely rectified, and the Commission can rest assured

that this error will never be repeated again.

D. IF ANY VIOLATION OF THE ELECTION LAWS HAS OCCURRED, IT

HAS NOW BEEN CORRECTED. THIS PENDING INVESTIGATION INTO

%rJOHN HUGHES' INVOLVEMENT, THEREFORE, I S UNNECESSARY AND

LEGALLY MOOT

.01

As has been previously established, the Commission has

voiced no concern regarding Mr. Hughes' initial $1,000

contribution to the Calinger for Congress Committee. There

N are no irregularities concerning this donation and the $1,000

cl amount is entirely lawful pursuant to 2 U.S.C.

§ 441a(a)(a)(A).

The Commission's sole concern regards Mr. Hughes'

co-signature. If the Commission determine, contrary to the

terms of the elections statutes and regulations and contrary

to the dictates of fairness and equity, that the co-signature

4' ;3
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constituted a violation of § 441a(a)(1)(A), the error now has

been remedied. Upon discovering the technical concern of the

Commission, the Calinger Committee promptly corrected the

problem. Mr. Hughes' guarantee has been completely retired

and his liability on the banknote has been unequivocally

removed. He now stands as he has always stood regarding the

Calinger campaign: he is the civic-minded contributor of

$1,000 to the political race of a local Omaha public

official. There is nothing more. Having rectified this.

potential violation, the Calinger Committee made further

review of Mr. Hughes' involvement unnecessary and legally

rmoot.

CONCLUSION

N For the reasons expressed above, it is respectfully

requested that the members of the Federal Election Commission

vote to dismiss this investigation by finding that there is

no probable cause to believe that Mr. John J. Hughes has

committed any violation of the Federal Election Campaign Act

of 1971 or of any provision of Title 2 of the United States

Code or of Title 11 of the Code of Federal Regulations.
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Dated: August 13, 1985

KUTAK ROCK & CAMPBELL
Attorneys for Respondent
1101 Connecticut Avenue, N.W.
Washington, D.C. 20036
(202) 828-2400

F. JosdhVrn sur

CP .-R.075,6f C-3
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CERT I FICATE OF F ILING

The undersigned hereby certifies that, pursuant to 11
C.F.R. § 111.16(c) (1985), ten (10) copies of this Reply of
Respondent have been filed with the Commission Secretary and
three (3) copies have been filed with the General Counsel,
Federal Election Commission 1325 K Stre t, N.W., Washington,
D.C. 20463, on this 4Z day of J, 1985.
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of JOHN J. HUGHES MUR No. 2051

EXHIBIT A

Letter of December 21, 1984 from
The Community Bank to Walter Caliger
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THE COMMUNITY BANK

December 21, 1984

Mr. Walter M. Calinger
1450 South 11 Street
Caha, NE 68108

RE: Commercial Loan - Walt Calinger for Congress

Dear Mr. Cal inger:

The three loans totaling $17,000 guaranteed by John Hughes,
David Newell, and Larry Myers now stand in the following position:

1. The guarantees of John Hughes, David Newell, and
Larry Myers have been destroyed and are no longer
valid.

I 2. All the loans are now in the name of Walter M. Calinger
only and are unsecured and not guaranteed.

The $5,000 loan and the $2,000 loan have been paid in full and

$2,000 has been paid on the principal on the $10,000 loan.

Very truly,

(Leon E. Evans, Jr.
PRES DE NT

spw

We Are Community
5180 Ames Ave.Omaha. Nebraska 681041(402) 455-0900

Member ED.I.C.



BEFORE THE FEDERAL ELECTION COMMISSION

)
)
)

In the Matter of JOHNl~ J. HUGHES )
)
)
)
)

MUR No. 2051

EXHIBIT B

Redrafted Loan Document
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creditor

Debtor's N

( ) FEDERAL TRUTH IN LENWiN DISCLOSURE '

COMMU NI1TY BAA6K OF NEBRASKA,
Walt CalngerlUr CongressJarn' w11

Dblora Addres, 1407 S. 13th St., Omaha, Ne. 68108

The following disClosureS are being made as required by the Truth-in-Lending Act and the Truth-in-Lending Simplification and Reform Act:

ANNUAL The cost of my I FINANCE The dollar amount Amount The amount of credit Total of The amount I will
credit as a year- the credit will cost provided to me or on have paid after I have•ECNA E V- ite. CHARGE me. Financed my behalf. Payments me all Payments

RATE 2% e reg s scheduled.

prime % S S, '4O,,00 00 S
YOu have the right at this time to receive an itemization of the Amount Financed. C I went an itemization [ do not went an Itemization

Your PAYMENT SCHEDULE will be:

[ Number of Payments Amount Of Payments When Payments Are Due

Demand

INTEREST RATE
A. 0, This loan has a fixed interest rate.
B. K, This loan has a variable Interest rate. The annual parcentage rate may Increase during the term of this tranoftion I the prime interest rate of the CTeditor

Increases. The interest rate will not increase above %. The maximum interest rate increase at one time will be %.

The rate will not increase more than once C3 every year; 0 . Any Increaae will take the form of 0 higher payments mounts;

C more payments of the same amount; [ a larger amount due at maturity. For example, If the intereat rate increased by % in

0 one year. 0 , D your regular payeants will increase to S 03 you will have to make

additional payments; 0 your final payment will increase by S

INSURANCE
Credit Life and Credit Disability insurance are not required to obtain credit, and will not be provided unless you sign and agree to pay the additional cost. The

The unomsigned promisefs) to pay to the order of COMMUNITY BANK OF NEBRASKA,
Ten Th nR nd prid 001O0 .......------------------ ---------- arsi10.000.00

on Deraind ,19. .at creditor's office and also to pay C3 a minimum loan fee of S , a intprest on the unpaid' ~regi._ona . r
balance of this note from the date of this note until debtor ha1 paid off the note in full, at the annual rate of 20 V" e u

On the basis o the actual nurber of days elapsed and a 365 day year. The creditor has a right of set off or lien on any deposit in the financial Institution which is
the property of a db;oer or ct-debtor.
The makers, principalls, sureties, enorser) and guarantors of thir note severally waive presentment for payment, demand. protest and notice of protest and non-payment
theof, and all defenses on the ground of any extension of the time of payment that may be given by the holder or holders to them or either of them.

Debtor witi pay a loan fee C when this note is due; C ; and also when creditor demands payment.
NOTICE TO DEBTOR: Do not sign this agreement before you read it or if It contains blank spaces. You are entitled to a copy of the contract you sign. Keep
ment to protect your legal rights. By signing below, yp dllso acknowledge receipt of a copy of this note on the date hereof..-- . .

Ctrw fIon amnbaign Experlss - &2 -w. -3 0 aUT
this agree-

l1f1l C a , 7 &oC ress
>e Q s Signature-

Debtors Signatur

Walter M. Calinger
Debtor'e Address

Debtors Address-(

~S !NF260-823 Single Payment or Demand Note

Type Premium I Signatur

maximum Credit Life Insurance available on this loan when made is S
As additional Credit Life Insurance becomes available through the reduction of other indebtedness, it will beprovided at an additional cost of S
wr S1.000 00 of coverage, authorization for premium collection is covered by a separate agreement with the Creditor.

Credit Life M MAAIK OF NEBRASA [

r want "IEDAASKACredit Disability 
disability insuranceC41elt Life and Iwant €It6&rifeT9QV o

Coure tind Irp wnsuant frmayn o w who is ptP11lA jfjl f ~ Insi rance from creditor you will PayS th3 olwn rpry
• SECURITY INTEREST

A. _ _ This loan is 19by a security egwleft .. __ L

rB. C This loan is unsecured.
LATE CHARGE: If payment Is not made in full within ten (10) days after Its scheduled date, Creditor may charge Debtor(s) a late charge of [ five percent (5%) of
each delinquent installment or S5.00. whichever is less; EMCjnter t on each Installment not exceeding the highest possible contract rate permitted by law. The current

rates ;, over' egional pr'ime
,, PREPAYMENT: If you pay off early, you

* may will not have to pay a penalty, which will be computed as follows:

be entitled to a refund of part of the finance char e, computed using the Actuarial Method:_, may C will not

ADDITIONAL CHARGES Officil fees and taxes S

Other S
C THIS OBLIGATION IS PAYABLE ON DEMAND.
See your contract documents for any additional information about non-payment. default, any required repayment in full before the scheduled date, and prepayment
refunds and ,enaltes.

CONSUMER SINGLE PAYMENT OR DEMAND NOTE

W
111"1111

4

q v _ -- - -- -- I
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of JOHN J. HUGHES MUR No. 2051

EXHIBIT C

General Counsel's Factual and Legal Analysis,
-- In re John J. Hughes,

MUR No. 2051 (1985)
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GENERAL COUNSEL'S FACTUAL AND LEGAL ANALYSIS

MUR NO. 2051

RESPONDENT John Hushes

SUMMARY OF ALLEGATIONS

This matter was referred to the Office of the General
Counsel by the Reports Analysis Division (RAD) and involves an
allegation that John Hughes made contributions exceeding the
Ilimitation of 2 U.S.C. S 441a(a) (1) (A) to the Calinger for
Congress Committee ("the Committee').

0-
FACTUAL BASIS AND LEGAL ANALYSIS

Schedule A of the 1984 July Quarterly Report of the
IT .Wommittee disclosed the receipt of a $1,000 contribution from

John Hughes on May 2, 1984. Schedule C of the report disclosed a
;10,000 loan from the candidate and Mr. Hughes on May 10, 1984,
Sue on demand at 14.75% interest.

After two Requests for Additional Information were sent to
r , he Committee, one on October 15 and one on November 8, the

Fommittee. replied, on November 16# 1984, that it would "tend to
Athe matter of the contribution] immediately." On January 3,
985, the Committee submitted an amended Schedule C disclosing

the source of the loan as the Community Bank with the candidate
as the sole endorser or guarantor. The interest rate for the

loan was listed as ten per cent.

In a telephone conversation on January 28, 1985, and in a
letter attached to an amended July Quarterly and received on
February 28, the Committee treasurer explained the apparently new



"2-
circumstances of the loan. The treasurer stated.that Mr. Hughes

was an "accommodating maker" or *accommtodating party* to the

loan. He informed RAD that, upon being informed by the treasurer

that the Commission considered "guarantees" to be "the same as

'contributions, the bank 'rewrote the Note and the guarantee of

Mr. Hughes was destroyed." According to a letter from the bank
.to the candidate, dated December 21, 1984, and enclosed by the

treasurer, the loan was now 'unsecured and unguaranteed."
While none of the reports or documents submitted disclosed

%r hen the bank removed Mr. Hughes as a loan guarantor, the

ommittee's 1984 October Quarterly (which was not received until

anuary, 1985) disclosed that, as of September 30, $814 of the

$10,000 loan had been repaid, and the bank's letter of

December 21 indicated that $2,000 of this loan had been repaid.

(-" I Section 441a (a) (1) (A) of Title 2 prohibits contributions

Trrom a person to any candidate and his authorized political

:ommittees with respect to any election for federal office which,
.n the aggregate, exceed $1,000. Section 431(8) (A) (1) states

I
ihat the term "contribution" includes a loan. Section

431(B) (B) (vii) (I) provides that a loan from a bank is considered

"a loan by each endorser or guarantor in that proportion of the

unpaid balance that each endorser or guarantor bears to the total

number of endorsers or guarantors."

In this matter, Mr. Hughes has served as a guarantor for an
amount which, when combined with his other contribution, exceeds the

S 441a(a) (1) (A) limit. The fact that, as of December 21, the

2. p -3 ~
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bank removed Mr. Rughes as a guarantor does not negate the original
violation. The treasurer has posed the defense that Mr. Rughes was
not really a contributor because he was an "accommodating maker."
This is of no significance in determining the status of the
individuals under the Act. An accommodation party "is one who signs
an instrument in any capacity for the purpose of lending his name to
another to it." Neb. UCC 3-415(1). He is liable just as anyone
else in the capacity in which he signs (e.g., maker, endorser),
except that he can never be liable to the party he is accommodating.
The official comment to UCC 3-415 states that [slubsection (1)
recognize that an accommodating party is always a surety (which

includes a guarantor)...."

Under the Act, therefore, Mr. Hughes, as the sole co-maker with
the candidate on the $10,000 loan, has contributed half the amount
of the loan. He has, therefore, exceeded the $1,000 limit. Based
on the foregoing analysis, the Office of the General Counsel
recommends that the Commission find reason to believe that John
Hughes violated 2 U.S.C. 5 441a (a) (1) (A),

o2~~p~~ e4'"3
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BEFORE THE FEDERAL ELECTION COMMISSIO7
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In the Matter of )
MUR 1042

Friends of Roger Jepsen )
Dee Jepsen

GENERAL COUNSEL'S REPORT

I. BACKGROUND

This matter involves the receipt by the Friends of

Roger Jepsen (the Committee) of a $35,000 loan from the

candidate, Roger Jepsen, in connection with the Republican

Senatorial Prim~ary in Iowa. On its 10 Day Pre-Primary

SReport for 1978, the Committee reported the receipt of a

loan of $35,000 from the candidate on April 27, 1978. The

note for this loan was due on demand with nine per cent

annual interest. The amended version of this report also

indicated that the-origin of this loan was'a $35,000 loan

from the Security State Trust and Savings Bank to Roger and

Dee Jepsen (the candidate's wife) on April 27, 1978. For

this loan, the principal was due on demand with interest

at nine per cent payable semi-annually.

Based on this information, the Reports Analysis Division

(RAD) decided to seek more information as to the circumstances

of the bank loan and as to the possibility that Mrs. Jepsen's

actions with respect to the loan placed the Committee and her

?p3 ofC3
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in violation of the 2 U.S.C. S 441a limits on contri-

butions to a candidate's authorized political committee.

On June 8, 1979, after receipt of a response from the

Committee Treasurer, Mr. John Henss, to a surface violation

letter, the Commission found reason to believe that the Committee-

violated 2 U.S.C. S 441a(f) by accepting the loan. On June 14,

1979, Mr. Henss responded in writing that:

.. it is-normal procedure for a bank in making
a loan to any individual to require the in-
dividual's spouse to sign the loan along
with the borrower. The funds loaned by Roger
Jepsen to Friends of Roger Jepsen were assets
under the joint dominion and common control
of Roger and Dee Jepsen.

Mr. Henss included a copy of the Committee's repayment

note to Roger Jepsen. On June 25, Mr. Henss submitted an

additional statement that "the loan was obtained on the basis

of known assets, familiar to the bank, under the joint dominion

T r and common control of Mr. and Mrs. Jepsen."

.- These responses were not considered adequate and,

P on October 4, 1979, RAD referred the matter to the Office of

General Counsel (OGC). On February 5, 1980, the Commission

found reason to believe that Dee Jepsen had violated the 2 U.S.C.

S 441a(a)(1)(A) prohibition against making excessive contributions .'

to a candidate's authorized political committee. The Commission

notified the respondent and Senator Jepsen of this finding and

g'0r
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enclosed a I.ist of questions as to the ownership of the assets

serving as a basis for the bank loan.

On March 19, the Office of General Counsel received

a written response from Senator Jepsen stating that

Mrs. Jepsen's participation in the transaction was negligible,

and that the loan was to him alone based on his assets.

(See Attachment) Senator Jepsen provided copies Of loan-related

documents, pursuant to the Commission's request, and used

them to support his answers.

Senator Jepsen noted that the bank's ledger card and

the note indicate the loan to be unsecured. He also stated

C that all of the assets totalling $190,500.50 listed in the

C loan application were acquired by him with his "own efforts

and earnings," except an item of real estate designated

"farm trust" of which his share is $40,000. He stated

that the only property owned by his wife and him jointly

was their home valued at $130,000 with a $30,000 mortgage

still payable. He concluded this summary of his assets

by stating that "those other personal assets, over which [he]

had complete control, give ample coverage to the loan and

justified the transaction by the bank in its ordinary course

of business."

Senator Jepsen went on to discuss Mrs. Jepsen's lack of

participation in the loan transaction by pointing to the

fact that the list of assets was signed by him alone with no

indication of a co-maker. He also pointed out that the bank's

ledger card indicates the absence of a co-maker or endorser
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and that the loan e nsion agreement was sigh only by him.

He stated that Mrs. Jepsen's signature on the note was

"simply a formality requested by the bank" and not an

indication that she was a co-maker or endorser. Senator

Jepsen also indicated that the bank did not issue a check

for the proceeds of the loan, but established a bank

account in his name only and, at his direction, transferred

the full amount he had borrowed to the Committee.

LEGAL ANALYSIS

2 U.S.C. S 441a(a)(1)(A) prohibits any person from

making contributions aggregating in excess of $1,000 to an
e3

authorized committee of a candidate with respect to a

federal election. 2 U.S.C. S 441a(f) prohibits a political

committee from knowingly accepting such contributions. The

term "contribution" includes loans. 2 U.S.C. S 431(8)(A)(i),

formerly 2 U.S.C. S 431(e)(1). While there is no limit

on the amount of personal funds a candidate may contribute

to his own campaign, the term "personal funds," consistent

N. with the Supreme Court's decision in Buckley v. Valeo,

- 424 U.S. 1, 52-54 (1976), is defined by the regulations.

Assets of an immediate family member of a candidate are

considered "personal funds" of the candidate only if they

were "... assets to which at the time he ... became a

candidate the candidate had legal and rightful title,

or ... the right of benefical enjoyment, under applicable

State law, and which the candidate had legal right of

access to or control over ... " 11 C.F.R. § ll0.10(b)(1),

Advisory Opinions 76-26, 76-74. (3
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In this matter, the $35,000 which the Committee listed

as a loan from Roger Jepsen originated as a bank loan to Senator

Jepsen. The Committee Treasurer's statements that the loan

was "obtained on the basis of known assets... under the joint

dominion and control of Mr. and Mrs. Jepsen" raised the

possibility that assets of Mrs. Jepsen's exceeding $1,000 in

value and not within the definition of "personal funds" of Senator

Jepsen were used as security for the loan, in violation of

2 U.S.C. $ 44la(a)(1)(A). However, the loan was unsecured

as indicated by the bank's ledger card and the note.

Senator Jepsen has indicated that the bank gave this loan

after obtaining complete information as to his assets and

liabilities. The loan application submitted to the bank

lists Senator Jepsen's net assets totalling $190,000. The only

asset in which there is any evidence of an interest on Mrs. Jepsen's

part is the Jepsen's home which was valued at $130,000 with a

mortgage li.ability of $30,000. Thus, Senator Jepsen's assets apart

from his wife's interest in the home substantially exceeded the amount

of the loan.

Mrs. Jepsen's signature on the note raises the question as

to whether or not she was a co-maker, guarantor, or endorser

and, therefore, a contributor according to 11 C.F.R. S 100.7(a)(1)

(i), formerly 11 C.F.R. S 100.4(a)(1)(i). The capacity that she has

assumed on the note is ambiguous. The ambiguity may be interpreted to

indicate she was an endorser. 1/ However, the line on the bank l edcer

I/ Iowa Code Annotated S 554.3402 states: "Unless the instrument
clearly indicates that a signature is made in some other -

capacity it is an endorsement."

. ....-



card asking for the signature of "Co-maker, Endorser, Description

of Collateral or Security Pledged" is left blank. Furthermore,

Mrs. Jepsen's signature does not appear on any other instruments.

The loan application listing assets and liabilities has

only Senator Jepsen's signature with the second signature

left blank. The co-debtor signature line on the loan extension

agreement is left blank. The account to which the funds

were transferred was stated to be in the name of Roger Jepsen

alone. Even if Mrs. Jepsen's signature technically'made her a

party to the note, her participation in the transaction was minimal.

While it would seem that Mrs. Jepsen's signature appeared on the note

because of her co-ownership of the house, the assets of Senator

Jepsen alone were amply sufficient to cover re-payment of the loan

and the bank chose not to deal in any further way with Mrs. Jepsen.

Therefore, the General Counsel recommends that the Commission

take no further action and close the file in this matter.

C_ III. GENERAL COUNSEL'S RECOMMENDATION

C 1. Take no further action.

2. Close the file.

3. Send the attached letters.

/° / i

Date \ C les N. Ste e
General Counsel

Attachments I

Letter and Documents from Respondent
. Letters to Respondents (2)-
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
)

Passaic County Democratic ) MUR 1047
Committee )

CONCILIATION AGREEMENT

The Federal Election Commission (hereinafter the

"Commission") initiated this matter pursuant to information

ascertained in the normal course of carrying out its supervisory

0 responsibilities and found reason to believe that the Passaic

County Democratic Committee ("Respondent" or the "Committee")

violated 2 U.S.C. ss 433, 434, 441a(f), 441b(a) and 11 C.F.R.

T S 102.6 (presently S 102.5) and 5 104.12 (formerly S 104.10 ./).

"#- NOW, THEREFORE, the Commission and Respondent, having duly

1 entered into conciliation pursuant to 2 U.S.C. S 437g(a) (4) (A) do

hereby agree as follows:

I. The Commission has jurisdiction over the Respondent and

r the subject matter of this proceeding.

II; Respondent has had a reasonable opportunity to

demonstrate that no action should be taken in this matter.

III. Respondent enters voluntarily into this Agreement with

the Commission.

IV. The pertinent facts in this matter are as follows:

_ Prior to the 1979 Amendments.
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A. Respondent, Passaic County Democratic Committee

(the "Committee") is a political committee pursuant to 2 U.S.C.

S 431(4).

B. Failure to Register Timely

1. 2 U.S.C. S433 requires

receive contributions or make expenditures

federal elections exceeding $1,000.00 in a

register with the Commission 10 days after

expend itures.

committees which

in connection with

calendar year to

such receipts or

2. The Committee initially registered with the

Commission on July 10, 1978.

3. The Committee made expenditures for federal

-and non-federal primary election expenses aggregating $8,160.00

in June, 1978 from its Election 1 (18-3584-1) and Regular (10-

1620-5) accounts.

4 . The 1978 primary ballot included two federal

offices as well as other non-Federal offices; accordingl~y, the

expenditures apportioned for federal candidates exceeded

$1,000.00;

-CO

after making

5. The Committee

these expenditures.

6. The Committee

should have registered ten days

filed a termination report on

November 20,

7. The Committee

Commission on August 20, 1980.

re-registered with the

e fC.3c2- P

1978.
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8. The Committee expended at least $13,150.00 on

May 30 and 31, 1980 for primary election expenses from its

Regular (10-1620-5) account.

9. The 1980 ballot included four federal offices

as well as other non-federal offices; accordingly the

expenditures apportioned for federal elections exceeded

$1,000.00.

10. The Committee should have re- registered ten

days after making these expenditures.

N C. Failure to Report Receipts and Disbursements

1. 2 U.S.C. S 434 requires political committees

to report its total receipts and disbursements.

2. The Committee made expenditures in connection

with federal elections from two accounts in 1978, Regular (10-

1620-5) and Election 1 (18-3584-1) accounts, and from two

accounts in 1980, Regular (10-1620-5) and Election 2 (10-4434-5)

accounts.

--Cr3. The Committee reported the activity of its_

Election 1 (18-3504-1) account and its Regular (10-1620-5)

account from July 1, 1978 until November 20, 1978, at which time

the Committee filed a termination report.

4. The Committee made expenditures in connection

with federal elections in June 1978 which were not reported to

the Commission.

5. The Committee made expenditures in connection

with federal elections in the 198-0 primary election
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from its Regular (10-1620-5) account in May 1980 which were not

reported to the Commission.

6. The Committee's reports disclosed payments

aggregating $694.77 for administrative costs related to federal

election activities in 1980.

7. Administrative costs attributable to 1980

federal elections were in the amount of $7,964.41.

8. The Committee should have reported and

accounted for the proper amount ($7,964.41) in its reports for

1980 federal election activities to the Commission.

D. Acceptance and Use of Contributions from

Impermissible Sources

1. 2 U.S.C. S 441b(a) makes it unlawful for

political committees to accept contributions from corporations or

( labor organizations in connection with federal elections.

2. In 1978, the Committee received $4,745.00 from

corporations

deposited in

expenditures

corporations

deposited in

expenditures

and $100.00 from labor organizations which were

its Regular (10-1620-5) account and from which

for federal elections were -made.

3. In 1980, the Committee received $2,020.00 from

and $1,300.00 from labor organizations which were

its Regular (10-1620-5) account and from which

for federal elections were made.

4. 11 C.F.R. S 102.6 (presently S 102.5) requires

political committees which finance activities in connection with

both federal and non-federal elections to either establish a

lamp)

NC
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separate federal campaign committee which shall register as a

political committee or establish a single committee with a single

account to make contributions to Federal and non-Federal

candidates, but only if all contributions received are

permissible under the Federal Election Campaign Act (the "Act").

5. The Committee did not establish its accounts

pursuant to 11 C.F.R. S 102.6 (presently S 102.5), but rather

established numerous accounts from which expenditures for both

federal and non-federal election activities were made. These

accounts contained funds not permissible under the Act.
C

6. 11 C.F.R. S 102.6 (presently S 102.5) also

prohibits the transferring of monies from an account not

T specifically designated for federal elections to an account used

to finance federal election activities.

7. The Committee transferred monies in 1978 and

1980 from its Regular (10-1620-5) account, which was not

N, specifically designated for federal elections and which contained

e prohibited contributions, to its Election 1 (18-3584-1) and

Election 2 (10-4434-5) accounts from which expenditures for

federal elections were made. These transfers are as follows:

ENDfl~
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FROM TO AMOUNT DATE OF TRANSFER

Regular Election 1 $19,700.00 11/01/78

Total: $19,700.00

Regular Election 2 $ 4,000.00 09/10/80

- $ 8,830.00 10/27/80

$ 2,000.00 10/30/80

$ 1,900.00 11/12/80

Total: $16,730.00

E. Failure to Disclose Cash on Hand

1. 2 U.S.C. S 434 and 11 C.F.R. 5 104.12 require

political committees to disclose the source of its cash on hand.

( ~2. The Committee reported a balance of $2,692.00

as its cash on hand upon registering in 1978.

3. The Committee failed to adequately disclose

the origin of this opening balance in its reports.

N 4. The Committee reported a balance of $1,619.51

Supon its re-registration in 1980.

5. The Committee failed to adequately disclose

the source of this opening balance in its reports.

F. Inclusion of Monies from Impermissible Sources

within Cash on Hand

1. 11 C.F.R. S 104.12 (formerly S 104.10) makes

it unlawful for political committees to include within its cash

on hand any contributions from sources prohibited by 2 U.S.C.

S 441b. Z/ t ll c3
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2. The Committee's cash on hand in 1978 and 1980

contained monies from prohibited sources.

G. Acceptance of Excessive Contributions

1. 2 U.S.C. S 441a(f) makes it unlawful for

multicandidate political committees to knowingly accept

contributions from individuals exceeding an aggregate of

$5,000.00 in any calendar year. (See 2 U.S.C. S 441a(a)).

2. 11 C.F.R. S 100.7(a) (1) (i) (C) states that a

loan is a contribution by each endorser or guarantor, and that

each endorser or guarantor shall be deemed to have contributed

C0 that portion of the total amount of the loan for which he or she

agreed to be liable in a written agreement.

3. The Committee received a $12,000.00 loan

endorsed by Mr. Robert Angele and his wife, Lucy Angele, in its

Election 2 (10-4434-5) account on October 17, 1980.

4. -The $12,000.00 loan constitutes a $6,000.00

contribution from each of the Angeles.

5. Each contribution exceeds the limitations set

forth in 2 U.S.C. S 441a(a) by $1,000.00.

V. Respondent agrees that it violated:
!

1. 2 U.S.C. S 433 by failing to register timely

in 1978 and in 1980.

2. 2 U.S.C. S 434 by failing to report its total

receipts and disbursements in 1978 and 1980, including

administrative costs in 1980.

2o-. q6 3
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3. 2 U.S.C. S 441b(a) by accepting contributions

from corporations and labor organizations in connection with

federal elections in 1978 and 1980.

4. 11 C.F.R. S 102.6 (presently S 102.5) by

failing to establish committees in accordance with this

provision, and by transferring funds from an account not

designated for federal election activities and which contained

prohibited funds to an account used to finance federal election

activites.

5. 11 C.F.R. S 104.12 (formerly S 104.10) by

c" failing to disclose the source of its cash on hand in 1978 and

1980; and by including within its cash on hand monies not

permitted by the Act.

6. 2 U.S.C. S 441a(f) by receiving contributions

in excess of limitations set forth by 2 U.S.C. S 441a(a).

VI. Respondent will pay-a civil penalty to the treasurer of

the United States ifi the amount of one thousand and five hundred

dollars ($1,500.00) pursuant to 2 U.S.C. S 437g(a) (5) (A).

VII. Respondent agrees that it shall not undertake any

activity which is in violation of the Federal Election Campaign

Act of 1971, as amended, 2 U.S.C. 5 431, et seq.

VIII. The Commission, on request of anyone filing a

complaint under 2 U.S.C. S 437g(a) (1) concerning the matters at

issue herein or on its own motion, may review compliance with

this agreement. If the Commission believes that this agreement

or any requirement thereof has been violated, it may institute a
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civil action for relief in the United States District Court for

the District of Columbia.

IX. The agreement shall become effective as of the date

that all parties hereto have executed same and the Commission has-

approved the entire agreement.

X. It is agreed that respondent shall have no more than

ninety (90) days from the date this agreement becomes effective

to comply with and implement the requirement contained in this

agreement and to so notify the Commission.

DATE: /61 fQt-- Charles N. Steele
General Counsel

BY:

Associate General Counsel

Passaic County Democratic /
Committee I

BY:) & J

ITS:

:Ip .p-

DATE:
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In the Matter of 3) MUR 1047

Passaic County Democratic 1
Committee

GENERAL COUNSEL' S REPORT

I. Background

On July 14, 1981, the Commission voted to audit the Passaic

County Democratic Committee (the "Committee") pursuant to

2 U.S.C. S 437g. Prior to the audit, the Commission had found

reason to believe that the Committee had violated certain

N, provisions of the Federal Election Campaign Act of 1971, as

amended (the "Act"). Specifically, on February 8, 1980, the

Commission had found reason to believe that the Committee

violated 2 U.S.C. S 433, 11 C.F.R. S 102.6(b) j/ and 2 U.S.C.

S 441b(a) by transferring funds from accounts established for

7 non-federal elections which contained corporate monies to its

N" account designated for federal election activities.

.cc Additionally, on July 14, 1981, the Commission found reason to

believe that the Committee violated 2 U.S.C. S 434, 11 C.F.R.

S 104.12 by failing to disclose the source of its cash on hand

in 1978 and 1980; 2 U.S.C. S 441a(f) by receiving a contribution

1/ This cite refers to the regulations in effect at the date

that the activity in question took place, namely, the regulations
prior to the January 1, 1981 revisions. This provision is
presently 11 C.F.R. S 102.5(a).
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in excess of limitations set forth by 2 U.S.C. S 441a(a); and

2 U.S.C. S 434 by failing to disclose receipts and expenditures

for administrative costs in its 1980 reports.

The Commission and the Committee had been engaged in

informal conciliation from November 13, 1980 to July 19, 1981, at

which time the Commission suspended the conciliation proceedings

until the audit results were available. The audit was completed

on January 15, 1982. 1/ The Audit Division forwarded a report to

this office on March 4, 1982.

This report will analyze the information obtained from the

audit regarding the Committee's general financial activities.

This report will also discuss information relating to previous

reason to believe findings, and will recommend additional reason
.P

to believe findings.

II. Overview: the Committee's General Financial Activities

The most notable fact evidenced by the audit is that the

- Committee is primarily a state and local committee. The audit

work papers show that the Committee's financial activities

focused on non-federal party elections. In fact, the Committee

never made a direct contribution to any federal candidate. The

Committee did however pay for billboards and get-out-the-vote

2/ The audit was initially scheduled for early November,
however, due to problems of coordination with Committee
personnel, the audit had to be rescheduled for December 7, 1981.
Moreover, due to further problems of coordination with the
Committee, the audit was temporarily suspended from December 14
through January 4, 1982.

.A 5 C3
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activities which indirectly supported certain federal candidates

whose names appeared on the billboards or ballots. The Committee

was therefore required to allocate to federal elections a

weighted portion of these expenditures.

The audit disclosed that the Committee had an aggregate of

eight accounts 3/ during the audit period; however, expenditures

for federal elet-tions were only made from three of

these accounts. :4/ Attached for the Commission's reference is a

Nflow chart illustrating the relationship of these accounts (see

Attachment 1).

The total amount expended for federal elections only

constituted a small percentage of the Cornmitee's activities. The

audit work papers show that from January, 1978 through December,

1981 (hereinafter referred to as the "audit period") V. an

aggregate of $52,251.04 was attributable to federal election

3/1 The Committee had four "Election" ac -counts, one "Regular"
account, and three "Office" accounts. The label "Election" d-oes
not necessary refer to an account established for federal
elections. This is evident from the fact that certain "Election"
accounts were very active in 1979 and 1983. when no expenditures
were made for federal elections.

4/ These three accounts were not all active simultaneously.
Also, all three accounts were with the same bank. The Committee
drew from the Election 1 account in 1978; the Election 2 account

in 1980; and the Regular account in 1978 and 1980. The numerics
assigned to these accounts are by this office for reference
purposes.

5/ All figures and comments relate to the audit period unless
otherwise specified.

4p2.5S.Sa3



-4-

activities, whereas the aggregate amount expended was

$385,009.68. Thus, the amount of the expenditures attributable

to federal elections comprise 13.6% 6/ of the Committee's total

financial activity. Also, certain federal candidates reimbursed

the Committee for expenditures made on their behalf.

Specifically, the principal. campaign committee of Congressman

Robert A. Roe, repaid the Committee $10,780.00. Likewise, the

Carter-Mondale Re-Election Committee, Inc. repaid the.Committee

$1,436.33. The balance of contributions received from federally

registered committees was $2,127.00. 2

N The Committee received an aggregate of $405,010.00 in all

eight of its accounts. Of this amount, $50,755.00 were verified

as corporate contributions; ~/$4,870.00 were contributions from

labor organizations and local government groups; and $55,868.01

were contributions from unregistered committees. 2!As noted,

N 6/ Additionally, this percentage results after using an
allocation formula (approved by the Commission in AO 1976-72)
which applies proportionately more-weight to federal candidates.

7/ These contributions are as follows: $1,300.00 and $700.00
from the Women's Division of the Passaic County Democratic Club
on October 4, 1978 and October 23, 1979, respectively; and
$127.00 from the New Jersey Democratic State Committee, Federal
Election Account, on October 8, 1980.

8/ The Office of General Counsel sent to the New Jersey State
Corporate Division a list of all contributing entities in the
Committee's ledger which might have been incorporated. The
"corporate contributions" referred to in this report are the
contribuitons from those entities the Corporate Division has
documented as incorporated.

9/ New Jersey election law permits the receipt and use of all of
these contributions for its elections.

law, s S
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the Committee only received $14,370.33 from federally registered

committees, of which $12,216.33 were reimbursed. Thus, the audit

work papers demonstrate that the Committee's primary concern was

non-federal elections. 10/

III. Previous Reason to Believe Findings

A. Use of Impermissible Funds in connection with Federal

Elections

On February 8, 1980, the Commission found reason to believe

that the Passaic County Democratic Committee violated 2 U.S.C.

S 433, 11 C.F.R. S 102.6 and 2 U.S.C. S 441b by transferring

N, monies from an account containing corporate contributions to an

account from which expenditures for federal elections were made.

2 U.S.C. S 441b(a) prohibits political committees from

accepting and using contributions from corporations and labor

organizations in connection with federal elections. In order to

ensure that political committees do not commingle these

prohibited monies with funds permitted for use in federal

elections -- especially in states which permit the use of

corporate and labor contributions for state and local elections -

10/ It should also be noted that had the Committee been
knowledgeable of federal election laws and established separate
federal and non-federal accounts in accordance with 11 C.F.R.
S 102.6, the Committee lawfully could have used corporate and
labor contributions to finance those expenditures allocated to
state and local candidates in connection with its partisan and
get-out-the-vote drives pursuant to AO 1978-10. These drives
comprised a good portion of the Committee's activities.
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about the origin of its $1,619.57 beginning balance, the

Committee explained that this amount was the residual of its 1979

Election account which was transferred to the 1980 Election

account. Inasmuch as the last deposit into its 1979 Election

account was a $23,000.00 transfer from its Regular Account which

contained corporate and labor monies, the 1980 cash on hand

apparently contained funds prohibited by 2 U.S.C. S 441b.

Therefore, the Office of General Counsel recommends'that the

Commission find reason to believe that the Committee violated

2 U.S.C. S 441b(a) and 11 C.F.R. S 104.12 by including monies

. from corporations and labor organizations within its cash on hand

in 1978 and 1980.

C. Receipt of Excessive Contribution

On July 14, 1981, the Commission found reason to believe

that the Committee violated 2 U.S.C. S 441a(f) by receiving a

C contribution in excess of limitations set forth by 2 U.S.C.

N S 441a(a). 15/ The Commission based this finding on a report

which disclosed a $12,000.00 loan from the Jefferson National-

Bank on October 17, 1980, which was endorsed by Robert Angele.

Since the Committee's reports only disclosed one person as the

endorser, it appeared that the entire amount of the loan may have

been a contribution from Mr. Angele.

15/ 2 U.S.C. S 441a(a) (1) (C) prohibits individuals from
contributing in excess of $5,000.00 per calendar year to state
party committees. 2 U.S.C. S 441a(f) prohibits committees from
receiving contribu-tions in excess of the limitations set forth by
2 U.S.C. § 441a(a).
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The audit disclosed that the loan was in fact endorsed by

Mr. Robert Angele and his wife, Lucy Angele. 16/ The loan was

deposited in the Committee's Election 2 account.

11 C.F.R. S 100.7(a)(1)(i)(C) states that a loan is a

contribution by each endorser or guarantor, and that each

endorser or guarantor shall be deemed to have contributed that

portion of the total amount of the loan for which he or she

agreed to be liable. 17/ Accordingly, this loan constitutes a

$6,000.00 contribution from each of the Angeles. Each of these

contributions exceeds lawful contribution limitations by

. $1,000.00. 18/ The audit therefore confirms this reason to

believe finding, however, the audit also reveals that the

Committee accepted not one, but rather two excessive

contributions.

16/ It remains unclear to whom the loan check was made payable,
however, bank records show that the loan and interest
($12,312.00) were repaid by a February 10, 1981 check drawn on
the Committee's Election 3 account.

17/ Moreover, (former) 11 C.F.R. S 102.6 sets forth that all
contributions deposited into an account from which both federal
and non-federal expenditures are made are subject to the
contribution limitations of the act regardless of whether such
contributions are for use in connection with federal or
non-federal elections. Thus, the loan, regardless of whether the
Angeles intended it to finance non-federal elections, is subject
to the Act's contribution limitations.

18/ The audit report notes that the Audit Division's review of
receipts records for the period audited revealed no other
contributions from either Robert or Lucy Angele.
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BEFORE THE FEDERAL ELECTION COM14ISSION

In the Matter of )

Citizens Committee For Ernest F. ) MUR 1768
Hollings by its treasurer,
Rene Debacker

CONCILIATION AGREEMENT

This matter was initiated by the Federal Election Commission

("Commission") pursuant to information ascertained in the normal

course of carrying out its supervisory responsibilities. The

Commission found reason to believe that the Citizens Committee

for Ernest F. Hollings by its treasurer, Rene Debacker

("Respondent"), violated 2 U.S.C. S 441a(a) by making an

N excessive contribution and 2 U.S.C. S 434(b) for failing to
report the contribution.

NOW, THEREiORE, the Commission and Respondent, having duly

entered into conciliation pursuant to 2 U.S.C. S 437g(a) (4) (A) (i)

do hereby agree as follows:

I. The Commission has jurisdiction over the Respondent,

and the subject matter of this proceeding.

II. Respondent has had a reasonable opportunity to

demonstrate that no action should be taken in this matter.

III. Respondent enters voluntarily into this agreement with

the Commission.

IV. The pertinent facts in this matter are as follows:

1. Respondent, Citizens Committee for Ernest F.

Hollings, is the authorized political committee of Senator

Ernest F. Hollings.



2. ReIndent, Rene Debacker, i ,he treasurer of the

Citizens Committee for Ernest F'. Hollings.

3. Respondent Citizens Committee For Ernest F.

Hollings by its treasurer Rene Debacker guaranteed a $35,000

bank loan to Hollings For President, Inc.

4. The loan was repaid in 31 days.

5. This guarantee of a loan was an excessive

contribution thereinafter "excessive contribution").

6. ~Respondent Citizens Committee for Ernest F.

Hollings by its treasurer Rene Debacker violated 2 U.S.C.

S441a(a) (1) by making that excessive contribution in the

amount of $34,000 to Hollings For President, Inc.

7. Although Hollings For President, Inc., by its

N, treasurer Rene Debacker disclosed the bank loan in a timely

manner, the Respondent Citizens Committee by its treasurer

Rene Debacker violated 2 U.S.C. S 434(b) by failing to

C report that excessive contribution to Hollings for

VT President, Inc.

C V. Respondent Citizens Committee for Ernest F. Hollings

will pay a civil penalty to the Treasurer of the United States in

the amount of Two Thousand Dollars ($2,000), pursuant to 2 U.S.C.

S437g(a) (4) (A).

VI. Respondent agrees that it shall not undertake any

activity which is in violation of the Federal Election Campaign

Act of 1971, as amended, 2 U.S.C. S 431, et sea.

VII. The Commission, cn request of anyone filing a complaint

under 2 U.S.C. S 437g(a) (1) concerning the matters at issue

herein or on its own motion, may review compliance with this



agreement. If the Or:.ission believes that Os agreement or any

requirement thereof has been violated, it may institute a civil
action for relief in the United States District Court for the

District of Columbia.

VIII. This agreement shall become effective as of the date
that all parties hereto have executed same and the Commission has

approved the entire agreement.

IX. Respondent shall have no more than thirty (30) days
from the date this agreement becomes effective to comply with and

implement the requirements contained in this agreement and to so

notify the Commission.

X. This Conciliation Agreement constitutes the entire

agreement between the parties on the matters raised herein, and

no other statement, promise, or agreement, either written or
oral, made by either party or by agents of either party, that is
not contained in this written agreement shall be valid.

FOR THE COMMISSION:

V Charles N. Steele
CO7 General Counsel

K neth A. -ross Date
Associate Gener Counsel

FOR THE RESPONDENT:

/1 U / Fez~2 fr
For ResR9 nttTItizens Committee

for Ernest F. Hollings
By Rene Debacker, Treasurer

eCPC
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Dear Mr. McGarry, AI4
I am responding to your letter of July 18, 1985. Which by the

way, I was not in personal receipt of until July 29, 1985 upon
my return from a week stay with my family, at my wife's parents
home in Ord, Nebraska. Your letter along with all other mail,
newspapers, etc. was held by my neighbor Rada Moore for our re-
turn. Upon opening your letter, my first act was to contact Mr.
Walter Calinger, the Candidate, who I have not yet spoken to about -

this issue.

On August 8th, I called Jonathan Levin, the attorney from
your office assigned to this matter for consultation and advice
on how I might proceed. He advised me that my response, whatever al
it might be, should be posted in today's mail as it shall be!Z

Let me, at this time, take this opportunity to say that I
do not consider myself to be either unsophisticated or naive in

N the field of politics and campaigns. As a former State Senatorand just recently, after a short tenure as State Chairman of the
Nebraska Democratic Party, a job which I took after serving as
the campaign manager for Walter Calinger losing primary bid, I
have had to learn more about the F.E.C. than one normally cares
to.

I agreed to sign on to the Calinger Campaign 5 weeks prior
to the primary after a mid-campaign readjustment. At that time
I asked for and received a short, but practical course on the
F.E.C. rules which must be complied with. Needless to say this
situation never came-up. Nor did it come up some months later

N while being briefed by my staff or the attorneys advising the State
Democratic Party.

To the matter at hand, shortly after taking over as campaign
manager I was faced with what is not, I am told, an uncommon situa-
tion. A shortage of funds from which to pay the bills and staff.
After discussing the issue with the Candiate, he suggested I make
arrangements for a Campaign loan.

In compliance -with the request and because of the immediacy
of our need, I contacted the treasurer of the campaign who said
that it would take some time to collect the Co-Signers necessary
for the $20,000 note that the campaign would need to finance the
rest of the campaign as planned.



I informed him at the time I needed $5,000.60 by the next day to
meet the payroll. I was told at that time that Walt could have
to negotiate such a loan on behalf of the Campaign himself.

At this time, I must add for clarification that upon taking
over the campaign, I rewrote the campaign plan, hurriedly cancelled
numerous commitments previously made and renegotiated salaries
and lay off a staff member who was leaving town arnd had to be paid.
I did all this with the candidate's reluctant approval and with
a personal guarantee that salaries, except for mine, would be paid
on time!

The loan was arranged through the Community Bank of Nebraska
and with the understanding that the fundraising activities then
planned for would repay the note! It was also understood that
this note was to be the first note to be repaid.

I signed some forms at the request of the bank. I never
intended to personally guarantee that note and as an employee of
the Campaign, I intended only to see that the debt was repayed
by the Campaign from expected incomes. My understanding at the

N time that this was Calinger's personal debt taken out in behalf
of his campaign to meet personal commitments to myself and the
staff to pay salaries on time. I signed as the Campaign Manager

N and not as a rich man. I am not a rich man, in fact, I reluctant-
ly had to quit politics recently because my wife stopped working
last year refusing to continue to support my political habit.

IT I respectively request preprobable cause conciliation in
this matter, in fact, I would prefer that you drop the whole issue
recognizing that I was just a cut rate employee and not a high
roller.

Tr This statement represents my best efforts to recall the
circumstances and events leading up to taking out the loan. The
bank's documents may-or may not bear out my recollections, you

N can be sure I will be contacting them.

Dave Newell



FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

John W. Herdzina, Treasurer
Calinger for Congress
1407 South 13th Street
Omaha, Nebraska 68108

RE: MUR 2051
Calinger for Congress
John W. Herdzina, as treasurer

Dear Mr. Herdzina:

On June 26, 1985, the Commission found reason to believe
that Calinger for Congress and you, as treasurer, violated
2 U.S.C. S 441(a)(a)(I)(A). At your request, the Commission
determined on , 1985, to enter into negotiations
directed towards reaching a conciliation agreement in settlement
of this matter prior to a finding of probable cause to believe.

Enclosed is a conciliation agreement that the Commission has
approved in settlement of this matter. If you agree with theprovisions of the enclosed agreement, please sign and return it,
along with the civil penalty, to the Commission. In light of the
fact that conciliation negotiations, prior to a finding of
probable cause to believe, are limited to a maximum of 30 days,
you should respond to this notification as soon as possible. If
you have any questions or suggestions for changes in the
agreement, or if you wish to arrange a meeting in connection with

- a mutually satisfactory conciliation agreement, please contact
Jonathan Levin, the attorney assigned to this matter, at (202)
523-4000."

Sincerely,

Charles N. Steele
General Counsel

By: Kenneth A. Gross
Associate General Counsel

Enclosure
Conciliation Proposal



FEDERAL ELECTION COMMISSION
WASHINCTON, D.C 20463

F. Joseph Warin, Esquire
Kutak, Rock & Campbell
1101 Connecticut Ave., N.W.
Washington, D.C. 20036

RE: MUR 2051

John Hughes

Dear Mr. Warin:

On June 26, 1985, the Commission found reason to believe
that John Hughes violated 2 U.S.C. S 441(a)(a)(l)(A). At your

"' request, the Commission determined on , 1985, to
enter into negotiations directed towards reaching a conciliation
agreement in settlement of this matter prior to a finding of
probable cause to believe.

Enclosed is a conciliation agreement that the Commission has
approved in settlement of this matter. If your client agrees
with the provisions of the enclosed agreement, please have him

e. sign and return it, along with the civil penalty, to the
Commission. In light of the fact that conciliation negotiations,
prior to a finding of probable cause to believe, are limited to a
maximum of 30 days, you should respond to this notification as
soon as possible. If you have any questions or suggestions for
changes in the agreement, or if you wish to arrange a meeting in

N. connection with a mutually satisfactory conciliation agreement,
( please contact Jonathan Levin, the attorney assigned to this

matter, at (202) 523-4000.
Sincerely,

Charles N. Steele
General Counsel

By: Kenneth A. Gross
Associate General Counsel

Enclosure
Conciliation Proposal

-99C~ ~b fS



FEDERAL ELECTION COMMISSION
F WASHINGTON. D.C. 20463

41

David Newell
4027 Bauman Avenue
Omaha, Nebraska 68112

RE: MUR 2051
David Newell

Dear Mr. Newell:

On ,1985, the Commission found reason to
believe that you violated 2 U.S.C. 5 441(a)(a)(l)(A). At your
request, the Commission determined on ,1985, to
enter into negotiations directed towards reaching a conciliation
agreement in settlement of this matter prior to a finding of
probable cause to believe.

Enclosed is a conciliation agreement that the Commission has
approved in settlement of this matter. If you agree with the
provisions of the enclosed agreement, please sign and return it,
along with the civil penalty, to the Commission. In light of the

Cft fact that conciliation negotiations, prior to a finding of
probable cause to believe, are limited to a maximum of 30 days,
you should respond to this notification as soon as possible. If
you have any questions or suggestions for changes in the
agreement, or if you wish to arrange a meeting in connection with

N. a mutually satisfactory conciliation agreement, please contact
Cr Jonathan Levin, the attorney assigned to this matter, at (202)

523-4000.
Sincerely,

Charles N. Steele
General Counsel

By: Kenneth A. Gross
Associate General Counsel

Enclosure
Conciliation Proposal
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WALTER M. CALINGER
ATIORNEY AT LAW

14o7 SOUTH I3TH 8TRMT

OMAHA NEBRASKA 18

Mr. Johnathon Levin
Attorney at Law
Office of the General Counsel
F'ederal Election Commission
1325 "K" Street, N.W.
Washington, D.C. 20463

r

AU94 P2

DATE August 15, 1985

SUBJECT MUR2051
Calinger for Congress,

John W. Herdzina, Treasurer

Enclosed please find 3 promissory notes dated December 21, 1984.

Sincerely,

Walter 'M. Calinger

FOLD AT I-) TO FIT DRAWING BOARD ENVELOPE s E
." '" Gr~p u ~c 1uQ 2



0
PROMISSORY NOTE

(Note No. 018310)

$10,000.00

,:vF ) t t. FEC

,.5AU [ P2: ,!5

Omaha, Nebraska

Dated: Og At44 2 J, 't-

FOR VALUE RECEIVED, the undersigned promises to pay to
Walter Calinger, the principal sum of Ten Thousand Dollars
($10,000.00) with interest from the date hereof at the rate

of 15.25% per annum, payable on demand.

All payments herein are payable at the office of Walter
Calinger, 1407 South 13th Street, OMaha, Nebraska 68108 or at
such other place as the holder hereof may designate in writing.

CALINGER FOR CONGRESS COMMITTEE

A/By:
John W. Herdzina, Treasurer



S
PROMISSORY NOTE
(Note No. 018230)

$5,000.00 Omaha, Nebraska

FOR VALUE RECEIVED, the undersigned promises to pay to
Walter Calinger the principal sum of Five Thousand Dollars
($5,000.00) with interest from the date hereof at the
rate of 14.75% per annum, payable on demand.

All payments herein are payable at the office of Walter
Calinger, 1407 South 13th Street, Omaha, Nebraska 68108 or at
such other place as the holder hereof may designate in writing.

CALINGER FOR CONGRESS COMMITTEE

J BY:
John W. Herdzina, Treasurer



0
PROMISSORY NOTE
(Note No. 018300)

$2,000.00 Omaha, Nebraska

Dated: L" 1 2._I

FOR VALUE RECEIVED, the undersigned promises to pay to
Walter Calinger, the principal sum of Two Thousand Dollars
($2,000.00) with interest from the date hereof at the rate
of 14.75% per annum, payable on demand.

All payments herein are payable at the office of Walter
Calinger, 1407 South 13th Street, Omaha, Nebraska 68108 or at such
other place as the holder hereof may designate in writing.

CALINGER FOR CONGRESS COMMITTEE

g BY:
John W. Herdzina, Treasurer



KUTAK ROCK & CAMPBELL
A PARTNCRSHIP

INCLUDING PROPESSIONAL CORPORATIONS

1101 CONNECTICUT AVENUE, N. W. ATLANTA

WASHINGTON, 0. C. 20036 DIENVER

OMAHA

(202) 828-2400

7)

August 13, 1985

Jonathan Levin, Esquire -:

Attorney
Office of General Counsel
Federal Election Commission

o1325 K Street, N.W.
Seventh Floor
Washington, D.C. 20463

Re: MUR 2051, John J. Hughes

Dear Jon:

I would like to take a moment to bring you up to date on
where we stand in this matter. This afternoon, we have filed
our Reply of Respondent which sets forth Mr. Hughes' position
on the factual and legal issues of the case as provided for
by 11 C.F.R. S 111.16(c).

It is also our intention at this time to formally
request pre-probable cause conciliation pursuant to 11 C.F.R.
§ 111.18(d). in so doing, I am under the belief that this
request will not be deemed by the General counsel as in any
prejudicing the conclusions and positions taken by Mr. Hughes
in his Reply of Respondent.

Thank you for your time. I anxiously look forward to
quickly resolving this matter.

Sincer ly yours,

F. JO ph Warin
Attor ey for Respondent



KUTAK ROCK & CAMPBELL
A PAWTN9fSHIP

INCLUDING PROVESSIONAL CORPORATIONS

1101 CONNECTICUT AVENUE, N.W. ATLANTA

WASHINGTON, D. C. 20036 DENVER

OMAHA

(202) 828-2400

August 13, 1985

Jonathan Levin, Esquire
Office of General counsel
Federal Election Committee
Seventh Floor
1325 "K" Street, N.W.
Washington, D.C. 20463

Re: MUR NO. 2051

Dear Jon:

r Enclosed please find our response to the allegation
against John Hughes.

7I look forward to resolving this dispute.

Sincerely,

Tr F. j Warin

Enclosure
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of JOHN J. HUGHES MUR No. 2051

REPLY OF RESPONDENT

INTRODUCT ION

On June 26, 1985, the Federal Election Commission

determined that there was reason to believe that John Hughes

had violated § 441a(a)(1)(A) of the Federal Election Campaign

Act of 1971 ("1971") Act which limits campaign contributions

to any candidate to a $1,000 maximum per donor. On July 18,

1985, Mr. Hughes was notified of the Commission's

determination. As provided for by § 437g(3) of the 1971 Act,

Mr Hughes respectfully submits this Reply in support of his

contention that as a matter of law and equity this

investigation should be dismissed without any findings of

probable cause. This Reply also replies to the General

Counsel's Factual and Legal Analysis.

C'



I. STATEMENT OF FACTS

This dispute arises in connection with the campaign of

Walter M. Calinger. In May, 1984, Mr. Calinger ran for a

seat in the United States House of Representatives from the

Second Congressional District of Nebraska, a district which

encompasses principally the greater metropolitan Omaha area.

Mr. Calinger was defeated in his bid for the Democratic

nomination by Thomas Cavanaugh who was himself later defeated

in the general election by Republican Harold Daub.

Late in the primary, Mr. Calinger contacted respondent

John Hughes, an Omaha businessman, to elicit his financial

support. Although Mr. Hughes had never run for political

office, directed a political campaign or otherwise taken a

controlling role in the political process, his position in

the business community had made him particularly attractive

as a potential contributor. On May 2,1984, Mr. Calinger's

C efforts of persuasion were successful and he received from

Mr. Hughes a contribution of $1,000. This was the only

choate, intentional contribution Mr. Hughes made to the

Calinger campaign. This May 2, 1984 contribution did not,

therefore, constitute nor does the Commission now allege that

it constitutes a violation of the federal election laws.

-2-



A few days later as the campaign drew to a close, the

Calinger Committee determined that it needed additional

broadcast and print media exposure. To finance this eleventh

hour expense, the candidate made arrangements to take out

several personal loans from The Community Bank, located in

Omaha, Nebraska. He telephoned Mr. Hughes, explained this

emergency need, and requested that Mr. Hughes co-sign a loan

of $10,000 from the bank. During this conversation, Mr.

Calinger emphasized that several other contributors had

likewise been asked to co-sign the loan. Consequently and

completely unaware that he was being asked by a respected

N city councilman, now-candidate for the Congress of the United

States, to violate the federal election laws, Mr. Hughes

agreed to co-sign.*/ Soon thereafter, on May 10, 1985, Mr.

Hughes received the loan document which he signed and

returned. It contained no request for credit references, no

request for a salary declaration, and no request for a

N declaration of personal net worth. It did not inquire

Cr whether Mr. Hughes had any property to set as collateral and

it did not request that he declare any. It did not request

personal or character references. In its appearance, in its

treatment by The Community Bank and in its matter-of-fact

*/ It is evident from the record that Mr. Callinger did not
have knowledge of a violation or an intent to violate
the law.

-.3-.



description by the candidate, the loan document which Mr.

Hughes signed appeared to him as a mere cosmetic formality,

certainly nothing to which his capable and perceptive

business savvy would alert him as potentially dangerous.

The Calinger for Congress Committee Treasurer, John

Herdzina, dutifully reported in the Committee's July

Quarterly Report the circumstances and financial value of

this loan and three others for which Mr. Calinger had

arranged co-signators. Subsequently, on October 16, 1984,

the Reports Analysts Division notified the Treasurer that a

problem had been discovered in the Committee's Schedule C

N filing which had clearly and overtly listed the loans. The

Commission observed that the Calinger Committee's Schedule C

appeared to exceed the lawful contribution ceiling by naming

only two endorsers of the $10,000 loan. The Commission

explained that the $1,000 per donor limit of 2 U.S.C.

§ 441a(a)(1)(A) extended to the guaranteeing or endorsing of

N loans. The letter advised that if this $1,000 limit was

exceeded by any of the Calinger contributors, the Committee

should refund to the donors the amount accepted in excess of

$1,000. The treasurer heeded the Commission's advice and

informed The Community Bank of the Commission's

characterization of the loans as impermissible

contributions. After apparently reaching an agreement with

-4-



the treasurer to eliminate Mr. Hughes' name, the bank

promptly retired the guarantee of Mr. Hughes and confirmed

that the loan was "now in the name of Walter M. Calinger

alone and [is] unsecured and not guaranteed." Exhibit A,

Letter of December 21, 1984 from The Community Bank to Walter

Calinger. See Exhibit B, Redraf ted Loan Document. This new

circumstance was communicated to the Commission and an

amended July Quarterly report was filed naming Mr. Calinger

as the sole endorser of the $10,000 loan. It was only at

0 this point, seven months after the campaign loss, that the

Committee informed Mr. Hughes that "some problem" had

N developed with the co-signing and that therefore the loan had

been redrawn retiring Mr. Hughes' endorsement.

T Several months passed before the respondent heard

anything about this matter. The next communication Mr. Hughes

had concerning the loan was the Commission' s July 18, 1985

notice announcing that it had determined that there was

N reason to believe that he had violated the federal elections

laws.

-5-



II. ARGUMENT

A. JOHN HUGHES' CO-SIGNATURE CAN NOT CONSTITUTE A VIOLATION

OF 2 U.S.C. § 441a(a)(1)(A) BECAUSE THERE HAS BEEN NO

LOAN DEFAULT AND HE NOW HAS NO LIABILITY ON THE NOTE

The Federal Election Campaign Act of 1971 defines the

term contribution as "any gift, subscription, loan, advance,

or deposit of money or anything of value made by any person

for the purpose of influencing any election for Federal

office." 2 U.S.C. § 441a(a)(1)(A) (1985).

N, Pursuant to this definition, Mr. Hughes has, to date,

donated $1,000 to the Calinger for Congress Committee, a

legally-acceptable contribution under the election laws. He

has not given the Committee any further monies. He has

provided the Committee with no illegal subscription, given no

personal loan, money advance or deposit, or donated anything

else of value.

Nevertheless, the Commission has chosen to characterize

Mr. Hughes' co-signature on the $10,000 loan as a personal

contribution to the Calinger Committee of half that amount,

$5,000, an amount exceeding the $1,000 per donor ceiling of

§ 441a(a)(a)(A). The Commission's characterization unjustly

prejudices Mr. Hughes' sterling reputation in Omaha and

-6-



blemishes his integrity within his professional community.

It is definitionally improper and unwarranted in light of the

circumstances and the facts.

The Commission's characterization of Mr. Hughes'

involvement with the loan cannot be reconciled with either

the statutory or regulatory provisions governing the

definition of contribution. The General Counsel asserts a

violation of the $1,000 ceiling by citing to 2 U.S.C.

§ 431(8)(B)(vii)(I) which provides that a bank loan "shall be

considered a loan by each endorser or guarantor, in that

proportion of the unpaid balance that each endorser or

guarantor bears to the total number of endorsers or

guarantors." Exhibit C, General Counsel's Factual and Legal

Analysis, MUR No. 2051, p. 2 (July 18, 1985). Thus, the

General Counsel concludes that Mr. Hughes served as the sole

co-maker of the $10,000 loan, had therefore contributed half

that amount to the Calinger campaign, and consequently had

N exceeded the $1,000 per donor ceiling. Id. at p. 3.

rThe statute on which the Commission relies, however,

calculates an endorser's contribution not by the amount of

the loan, but rather by the amount of "the unpaid balance."

2 U.S.C. § 431(8)(B)(vii)(I) (1985). The significance of

this statutory distinction must not be lost on the

Commission. Unlike the characterization offered by the

-7-



General Counsel which determined Mr. Hughes' contribution as

a proportion of the amount of the loan, the proper

characterization of Mr. Hughes' contribution as calculated

under the statutory provision is determined as a proportion

of the amount of the loan's unpaid balance. The federal

elections regulations fully support this interpretation.

Title II of the Code of Federal Regulations provides that a

loan is only a contribution "to the extent that it remains

unpaid." 11 C.F.R. § 100.7(a)(1)(i)(B) (1985) (emphasis

added). If, conversely, the loan is repaid, it "is no longer

a contribution." Id. Furthermore, "[a]ny reduction in the

, unpaid balance of the loan shall reduce proportionately the

amount endorsed or guaranteed by each endorser or

- guarantor... 1" 1 C.F.R. § 100.7(a)(1)(i)(C) (1985).

Under such a calculation scheme, Mr. Hughes'

"contribution" through his involvement with this $20,000 loan

would decrease as his liability decreases. Thus, assuming

but not conceding that Mr. Hughes' co-signature constituted

c an actual guarantee of the $10,000 loan, his personal

liability would be $10,000 on default of the loan. As the

loan is repaid, Mr. Hughes' personal liability decreases and,

in direct proportion to this liability, his imputed

contribution decreases as well. According to the federal

regulation, if the loan is completely repaid, thus removing
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all personal liability to the guarantor, the Commission would

find that there was no longer any attributable contribution

amount from the Hughes' loan.

This reasoning is indistinguishable from the facts of

this present loan. When Mr. Hughes' co-signature was removed

from the $10,000 loan, his personal liability was entirely

and thoroughly extinguished as well. For the purposes of Mr.

Hughes' position, when The Community Bank retired the

original loan document and redrafted it without his name, the

loan for which he was liable had been effectively "repaid".

There is, thus, no contribution within the meaning of 2

N. U.S.C. § 431(8)(B) and no violation of the federal election

laws under 2 U.S.C. § 441a(a)(1)(A).

A second definitional consideration also mitigates

against a finding of violation. As defined in the statute,

"contribution" involves the donation of "anything of value"

to a political candidate. 2 U.S.C. § 437(8)(A)(i) (1985).

Such a definition is both cogent and comprehensible. Under

c the federal election laws, things given candidates which have

no value will not be accountable to either the donor or the

recipient as a contribution.

The Hughes co-signature is precisely such a valueless

addition. The evidence demonstrates that none of the parties

accorded any value whatsoever to the co-signature. Certainly
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the bank can not be said to have valued the co-signature for

a surety purpose. It requested no confirming information

that Mr. Hughes was adequately capitalized to insure the

loan. No debt references, salary statements or banking

balances were ever demanded. The bank merely sent Mr. Hughes

the document and filed it when it was returned. Upon being

notified by the Calinger Committee of a potential FEC

problem, the bank showed little concern or hesitation in

retiring the original note and drafting it anew without the

second guarantee it had had before. In sum, The Community

Bank treated the Hughes co-signature for what it was: a

N. meaningless addition to an otherwise completely secure debt.

Neither of the co-signers held the document in any

esteem. Mr. Calinger explained it over the telephone to Mr.

Hughes as though the co-signing was an incidental formality

and, considering the treatment of the document by the bank,

Mr. Hughes could have no reason to doubt this

characterization. Given this perception of the loan by all

involved parties and the almost matter-of-fact removal of the

Hughes name from the document by the bank, the Commission has

every reason to find that the co-signature did not satisfy

the "anything of value" requisite of § 431(8)(A)(i).
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B. JOHN HUGHES IS A LAW-ABIDING, WELL-MEANING CITIZEN OF

OMAHA. IF ANY PROVISION OF THE FEDERAL ELECTION LAWS

-,1

r

-11-

HAS BEEN INFRINGED, JOHN HUGHES IS PROPERLY

CHARACTERIZED AS NOTHING MORE THAN AN UNWITTING VICTIM

John Hughes is neither a politician nor a political

activist. He is a respected and accomplished midwestern

businessman. His interest in the political spectrum is

probably identical to that of his Omaha friends and

neighbors. His political profile is low, perhaps only

existent at all because his financial successes have made him

a prime target for prospective candidates.

To John Hughes, The Calinger campaign was no different.

Mr. Hughes played no prominent role in the campaign. He

neither brainstormed with the candidate on any regular basis,

nor engineered campaign strategy. Aside from his

contribution, Mr. Hughes' involvement with the Calinger for

Congress effort was modest and obscure.

In late April and early May of 1984, Mr. Hughes was

approached by the candidate who came seeking a contribution,

which he received. Originally impressed by Mr. Calinger and

his work on the city council, Mr. Hughes was sympathetic to

the candidate's urgent plea for last-minute help during the

final week of the Calinger campaign. Mr. Hughes had no



reason to question the candidate's motives. The campaign was

a lively and intriguing one. Mr. Calinger's opponent, Thomas

Cavanaugh, was the younger brother of John Cavanaugh, the

congressional district's popular representative from 1977 to

1981. Thomas was unable, however, to capitalize on his older

brother's popularity because family disputes had kept John

from endorsing his brother early in the campaign. Mr.

Calinger, on the other hand, was twelve years older than

Cavanaugh and far and away the more experienced politician,

campaigning from his post on the Omaha city council. The

candidate's anxious appeal to Mr. Hughes at this point in a

, very hopeful campaign appeared completely harmless. Seen in

the broader picture, the candidate's request was for an

apparently meaningless co-signature on a note signed by a

respected and widely-known local public figure issued from a

bank which seemed completely uninterested in establishing or

confirming the co-signer's credit worthiness.

NMr. Hughes' unwitting involvement with the loan is

r underscored by the circumstances surrounding the retirement

of the endorsement. When the Calinger Committee Treasurer

learned of the Commission's characterization of Mr. Hughes'

co-signature, he corrected the concern and purged the

guarantee--all without Mr. Hughes' knowledge or consent.

When he was informed that there may have been a problem with
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the guarantee, that the loan had been redrafted without his

signature, and that his endorsement and liability had been

removed, Mr. Hughes could do little more than sigh. The

routine retirement of the co-signature reinforced its

meaninglessness.

Mr. Hughes had no intent to violate the federal election

laws. He was unaware that the loan he had signed had any

significance whatsoever. Financially, he was undisputably

correct. He has never been the subject of a Commission

review or investigation and, had he even been informed of the

Commission's concerns, he would undoubtedly had done what the

N Calinger Committee treasurer did for him: correct the

problem. In fact, but for the good faith reporting of Mr.

Hughes' co-signature by the Treasurer, the Commission might

not have even discovered the loan at all. This investigation

seems to leave one with the impression that even when one

complies with the election regulations scrupulously, the

N Commission will not refrain from requesting punishment. He

has done nothing to conceal the facts from the Commission.

He has not, nor does the General Counsel contend that he has,

deceived the Commission or misled it in any way. To the

contrary, he has cooperated with the Commission to the best

of his abilities and stands ready to continue to do so.

If this investigation is a search for a culpable actor, the
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Commission would do well to shift its attention to the

campaign committee and away from Mr. Hughes who was an

unwitting participant. Mr. Hughes was acting appropriately on

the information provided him. His assistance was being

solicited by a public figure in one of the midwest's largest

cities. He was not informed by those charged to know that

the co-signing of a note under the circumstances described

above would constitute an unlawful contribution in violation

of federal law. He was inaccurately told that a variety of

other guarantors would join him on the note, that his was not

Tr to be the only endorsement. He was kept completely unaware of

N the developing controversy with the Commission and he was not

consulted prior to the destruction of his guarantee.

Considering the candidate's prestige in the community and the

candidate's staff's expertise in the elections arena, Mr.

Hughes understandably felt confident in relying on the

statements he received.

N It would appear that the culpable party here is the

Ct knowing party. Information was clearly either intentionally

or negligently misrepresented to Mr. Hughes by those

individuals privy to the full story. He was persuaded into

this dilemma by those legally forbidden to solicit more than

$1,000 from each contributor. Parenthetically, the reports

and records are replete with information that neither the
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Committee nor the candidate knew that the co-signature

arguably constituted an election violation. Those who

convinced Mr Hughes to co-sign this loan were responsible to

know the technical provisions and subprovisions of statutes

and regulations that take nearly a full line of a printed

page to cite. It would be tragically unfair and improper for

the Commission's search for the blameworthy to end here at

the door of the unwitting and the misinformed. We urge the

Commission, therefore, to abandon this investigation.

C. FINDING JOHN HUGHES IN VIOLATION OF THE ELECTION LAWS

NCAN NOT BE RECONCILED WITH THE COMMISSION'S HISTORICAL

TREATMENT OF SIMILAR CIRCUMSTANCES

The Commission has apparently only thrice before

confronted possible violations of 2 U.S.C. § 441a(a)(1)(A) as

defined by 2 U.S.C. § 431(8)(B)(vii)(I) or 11 C.F.R. §

100.7(a)(1)(i)(C). See In re Citizens Comm. for Ernest F.

Hollings, MUR No. 1768 (1985); In re Passaic County

Democratic Comm., MUR No. 1047 (1982); In re Friends of Roger

Jepsen, MUR No. 1042 (1980). The Commission's treatment of

the respondents in these investigations and the ensuing

resolution of these matters support Mr. Hughes' petition that

this current investigation be closed and his name be cleared.
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In the earliest matter, Jepsen, the Commission

investigated the receipt by the Friends of Roger Jepsen of a

$35,000 loan signed by the senatorial candidate Jepsen and

co-signed by his wife. The General Counsel recommended, and

the Commission subsequently agreed, that Mrs. Jepsen's

co-signature violated the prohibition of § 441a(a)(1)(A)

against the making of excessive contributions. Exhibit D,

General Counsel's Report, In re Friends of Roger Jepsen, MUR

1042, p. 2 (1980). During the ensuing investigation, the

Commission learned that Mrs. Jepsen's signature on the loan

was "simply a formality requested by the bank". Id. at 4.

N, The General Counsel thus subsequently revised its

recommendation to urge that no further action be taken,

concluding that "le]ven if Mrs. Jepsen's signature

technically made her a party to the note, her participation

in the transaction was minimal." Id. at 6 (emphasis added).

The circumstances in Jepsen mirror those surrounding the

Hughes loan. Mr. Hughes' signature can not be seriously

viewed as anything more than "simply a formally requested by

the bank." The facts clearly demonstrate that the bank did

not take the co-signature seriously or give it any greater

weight than a "formality" status. Moreover, even if the

Commission determines that the co-signing technically made

Mr. Hughes a party to the note, his participation in the
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transaction was decidedly minimal. In fact, the

circumstances of this loan even further buttress the Jepsen

logic. In Jepsen, the offending signature was not removed.

In this case, as soon as the parties discovered that the

signature concerned the Commission, they had the bank retire

it. In this manner, the parties evidenced a measure of good

will and cooperation which only underscores the unwitting and

unintentional nature of the technical violation.

In the Passaic County matter, the Commission fined the

County Democratic Committee $1,500 for violating 2 U.S.C. §

441a(f) by accepting excessive campaign contributions.

No Exhibit E, Conciliation Agreement, In re Passaic County

"9 Democratic Comm., MUR 1047, p. 8 (1982). The Commission

; determined that Mr. Robert Angele had contributed a $12,000

loan, which was endorsed by Mrs. Angele, to the Democratic

Committee. Exhibit F, General Counsel's Report, In re Passaic

County Democratic Comm., MUR 1047, p.9 (1982). The General

N Counsel concluded that "this loan constitutes a $6,000.00

contribution from each of the Angeles" and, more conclusively

that each of the contributions "exceeds lawful contribution

limitations." Id. at 10.

On the facts, the Angeles are far more culpable than

John Hughes. They were not pressured into making their loan

by a telephoning candidate. In fact, they made the loan to
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an impersonal political committee. Their loan was not

co-signed by the candidate himself as was the case with the

Hughes loan. They were not told that others would be

co-signing the loan nor did the bank treat their loan in the

casual manner that The Community Bank did here. Presumably,

the Angeles had to answer at least a few financial inquiries

into their credit worthiness. Mr. Hughes, conversely, had to

answer none. In both form and substance, the Angeles did

more intentionally and deliberately to violate the election

laws than Mr. Hughes could ever be imputed to have done. Yet

it appears from an investigation of the FEC records that

N neither the Commission nor the General Counsel ever

investigated the Angeles or made any other attempt to hold

them accountable for their election law violation. It would

be inapposite for this Commission to excuse the acts of those

more blameworthy than John Hughes and then prosecute Mr.

Hughes for dramatically less intentional actions. Such a

N turnabout can not be comprehensibly reconciled with the

C7 integrity of the Federal Election Commission or the dictates

of simple fairness.

Finally, in the Hollings matter, the treasurer of the

candidate' s senatorial election committee was found in

violation of § 441a(a)(l) for endorsing a loan which

constituted an excessive contribution to the same candidate's
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presidential election committee. Exhibit G, Conciliation

Agreement, In re Citizens Comm. for Ernest F. Holling , MUR

1768, p.2 (1985). Although the Commission properly and

fairly fined the violators for this offense, the facts of

Hollings are readily distinguishable. First, there was a

strikingly significant danger of election abuse in this loan

guarantee arrangement. The guarantor of the loan was the

candidate's own senatorial election committee and the assets

used for collateral were the donations of those who had

supported Mr. Hollings for Senator. Clearly this is a

certain abuse of the senate committee's duty to use the

N contributions it received for the purposes for which they

were intended. It takes no great leap of faith to imagine

that some of the contributors to Mr. Hollings' senatorial

campaign would not have had any desire to support his race

for the presidency. One would presume that contributors

donate money to a campaign to get an officeholder who will

champion their causes--at home. The distance which

necessarily develops between a president and his previous

local constituency certainly would defeat this goal. The loan

also smacks of abuse because not only was the candidate which

each committee supported the same, but the treasurer of each

was as well.
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Second, the involved party, the committee treasurer, was

an individual who had greater access to and far more

familiarity with the provisions of the various election

statutes and regulations. When a committee treasurer, charged

to know each of these rules intimately, violates the election

laws there is undeniable culpability.

Third, the treasurer's endorsement was done

intentionally and with deliberation. Unlike Mr. Hughes, the

Hollings violation can not be characterized as unwitting.

Fourth, the size of the contribution attributed to the

Hollings loan dwarfs the Hughes loan. Section

100.7(a)(1)(i)(c) of Title 11 of the Code of Federal

Regulations provides that the "loan shall be considered a

loan [and thus a contribution] by each endorser or guarantor

in the same proportion to the unpaid balance that each

endorser or guarantor bears to the total number of endorsers

or guarantors." The loan in Hollings was for $35,000 and

Nonly the Citizens Committee for Ernest F. Hollings endorsed

cr it. Thus, the size of the contribution is $35,000 divided by

the number of endorsers (1) for a total "contribution" of

$35,000. Mr. Hughes, by contrast, was a co-signer of a

$10,000 which calculates to a "contribution" of $5,000.

Thus, the culpability of Mr. Hughes is one-seventh that of

the Citizens Committee in the Hollings case.
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From every perspective, the Commission's prior treatment

of 2 U.S.C. § 441a(a)(1)(A) as defined by 2 U.S.C. §

431(8)(B)(vii)(I) and 11 C.F.R. § 100.7(a)(1)(i)(C) supports

this petition for a cessation of this inquiry. The unwitting

and unintentional consequences of Mr. Hughes' actions do not

need disciplining. He intended no wrong, his one misstep has

been entirely rectified, and the Commission can rest assured

that this error will never be repeated again.

D. IF ANY VIOLATION OF THE ELECTION LAWS HAS OCCURRED, IT

HAS NOW BEEN CORRECTED. THIS PENDING INVESTIGATION INTO

- JOHN HUGHES' INVOLVEMENT, THEREFORE, IS UNNECESSARY AND

LEGALLY MOOT

As has been previously established, the Commission has

voiced no concern regarding Mr. Hughes' initial $1,000

contribution to the Calinger for Congress Committee. There

are no irregularities concerning this donation and the $1,000

7 amount is entirely lawful pursuant to 2 U.S.C.

§ 441a(a)(a)(A).

The Commission's sole concern regards Mr. Hughes'

co-signature. If the Commission determine, contrary to the

terms of the elections statutes and regulations and contrary

to the dictates of fairness and equity, that the co-signature
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constituted a violation of § 441a(a)(1)(A), the error now has

been remedied. Upon discovering the technical concern of the

Commission, the Calinger Committee promptly corrected the

problem. Mr. Hughes' guarantee has been completely retired

and his liability on the banknote has been unequivocally

removed. He now stands as he has always stood regarding the

Calinger campaign: he is the civic-minded contributor of

$1,000 to the political race of a local Omaha public

official. There is nothing more. Having rectified this

potential violation, the Calinger Committee made further

review of Mr. Hughes' involvement unnecessary and legally

N moot.

CONCLUS ION

N For the reasons expressed above, it is respectfully

requested that the members of the Federal Election Commission

vote to dismiss this investigation by finding that there is

no probable cause to believe that Mr. John J. Hughes has

committed any violation of the Federal Election Campaign Act

of 1971 or of any provision of Title 2 of the United States

Code or of Title 11 of the Code of Federal Regulations.

-22-



Dated: August 13, 1985 Respectfully submitted,

KUTAK ROCK & CAMPBELL
Attorneys for Respondent
1101 Connecticut Avenue, N.W.
Washington, D.C. 20036
(202) 828-2400
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CERTIFICATE OF FILING

The undersigned hereby certifies that, pursuant to 11
C.F.R. § 111.16(c) (1985), ten (10) copies of this Reply of
Respondent have been filed with the Commission Secretary and
three (3) copies have been filed with the General Counsel,
Federal Election Commission 1325 K Stre t, N.W., Washington,
D.C. 20463, on this !L. day of ,1985.
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THE COMMUNITY BANK

December 21, 1984

Mr. Walter M. Calinger
1450 South 11 Street
Cmaha, NE 68108

RE: Commercial Loan - Walt Calinger for Congress

Dear Mr. Calinger:

The three loans totaling $17,000 guaranteed by John Hughes,
David Newell, and Larry Myers now stand in the following position:

I. The guarantees of John Hughes, David Newell, and
Larry Myers have been destroyed and are no longer
valid.

2. All the loans are now in the name of Walter M.
only and are unsecured and not guaranteed.

Cal inger

The $5,000 loan and the $2,000 loan have been paid in full and
S2,000 has been paid on the principal on the $10,000 loan.

Very truly,

Leon E. Evans, Jr.
PRES DENT

spW

We Are Community
5180 Ames AveJOmaha. Nebraska 681041(402) 0900

Member ED.I.C.
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Redrafted Loan Document
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Note No. 8!-___ 1&83M t.. M.ay 1. I 984 .....
C UR FEDERAL TRUTH IN LENDING DISCLOSURE

Creditor COMMUNIT KOFNEBRASA

Debtors Name Walt Calinger for Congress

Debtors AddresL 1407 S. 13th St., Omaha, Ne. .....

The following disclosures are being made as required by the Truth-in-Lending Act and the Truth-in-Lending Simplification and Reform Act:

ANNUAL The cost of my FINANCE The dollar amount Amount The amount of credit Total of The amount I will

PERCENTAGE credit asa year- CHARGE the credit will cost Financed provided to me or on Payments have Padafterl have
I rate. me. my behalf. made all payments

RATE 2% ove ' reg as Scheduled.

prime % $- s1nQ $  -0-00=0S--
You have the right at this time to receive an itemization of the Amount Financed. E: I want an itemization Jb do not want an itemization

Your PAYMENT SCHEDULE will be:,

Number of Payments Amount of Payments When Payments Are Due

Demand

INTEREST RATE
A El This loan has a fixed interest rate.
B k, This loan has a variable Interest rate. The annual percentage rate may increase during the term of this transaction if the prime interest rate of the Creditor

increases. The interest rate will not increase above %. The maximum interest rate increase at one time will be %.

The rate will not increase more than once ] every year; El Any increase will take the form of C] higher payments amounts;

[-J more payments of the same amount; El a larger amount due at maturity. Foir example, if the interest rate increased by- % in

[-: one year; r _- your regular payments will increase to S 0_ you will have to make

additional payments; F-, your final payment will increase by $

INSURANCE

Credit Life and Credit Disability insurance are not required to obtain credit, and will not be provided unless you sign and agree to pay the additional cost. The

maximum Credit Life Insurance available on this loan when made is S
As additional Credit Life Insurance becomes available through the reduction of other indebtedness, it will be provided at an additional cost of $
per $1,000 00 of coverage, authorization for premium collection is covered by a separate agreement with the Creditor.

Type Premium Signature

Credit Life W M V-BAVX OF NEBRASKA

Credit Disability I want gli 4A, FORMASK
disability insurance

Credit Life and I want O
Disability disability insurance

You may obtain property insurance from anyone you want who is optto "l|ens rance from creditor you will pay S.-1 _ _ _

SECURITY INTEREST TJ iI i fI 4 J J IdLil I i M Lp

A X This loan is covered by a security agreement dated -_ , 19 covering the following property.

Personal Guarantee-

B. This loan is unsecured
LATE CHARGE: If payment is not made in full within ten (10) days after its scheduled date, Creditor may charge Debtor(s) a late charge of E five percent (5%) of

each delinquent installment or S5.00. whichever is less; Iainterest on each installment not exceeding the highest possible contract rate permitted by law. The current

rate is __2% ve-r egional prime
PREPAYMENT: If you pay off early, you

may X wili not have to pay a penalty, which will be computed as follows:

may *wi: not be entitled to a refund of part of the finance charge. computed using the Actuarial Method:

ADDITIONAL CHARGES Official fees and taxes S

Other- - $

THIS OBLIGATION IS PAYABLE ON DEMAND.
See your contract documents for any additional information about non-payment. default, any required repayment in full before the scheduled date, and prepayment
refunds and penalties

CONSUMER SINGLE PAYMENT OR DEMAND NOTE

The undersigned promiseis) to pay to the order of COMMUNITY BANK OF NEBRASKA,

_Ten-Thousand and 0O/00 .---------------------------- Dollars I0,__00,00_

on Demand 19 - at creditor's office and also to pay El a minimum loan fee of $ . interest on the unpaid'~~' ov r & lo al n l e
balance of this note from the date of this note until debtor has paid off the note in full, at the annual rate of2e u .e thPfnance charge

on the basis of the actual number of days elapsed and a 365 day year. The creditor has a right of set off or lien on any deposit in the financial institution which is

the property of a debtor or co-debtor.
The makers, principals. sureties, endorsers and guarantors of this note severally waive presentment for payment, demand, protest and notice of protest and non-payment
thereof, and all defenses on the ground of any extension of the time of payment that may be given by the holder or holders to them or either of them.

Debtor will pay a loan fee -1 when this note is due, [ ; and also when creditor demands payment.

NOTICE TO DEBTOR: Do not sign this agreement before you read it or If it contains blank spaces. You are entitled to a copy of the contract you sign. Keep this agree-

ment to protect your legal rights. By signing below, yoI-aso acknowledge receipt of a copy of this note on the date hereof.

Purpose of Loan Ccainfi gn E Ex er ses ,.,~~Wke. Ca gr o .Co ress

"h Ur'sSignature A ,_tkajV _t1" Co __ _ __ _osAddress

Debtor's Signature WM)ebtoes Addres

,s,±. NF260-828 Single Payment or Demand Note



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of JOHN J. HUGHES MUR No. 2051

EXHIBIT C

General Counsel's Factual and Legal Analysis,
In re John J. Hughes,
MUR No. 2051 (1985)



GENERAL COUNSEL'S FACTUAL AND LEGAL ANALYSZ8

MUR NO. 2051

RESPONDENT John Hughes

s[JM P OF ALLeGAI o

This matter was referred to the Offiee of the General

Counsel by the Reports Analysis Division (RAD) and involves an

)llegation that John Hughes made contributions exceeding the

limitation of 2 U.S.C. S 441a(a) (1) (A) to the Calinger for

ongress Committee ("the Committee').

FACTUAL AS S AND LEGAL AALYS IS
Schedule A of the 1984 July Quarterly Report of the

ommittee disclosed the receipt of a $1,000 contribution from

ohn Hughes on May 2, 1984. Schedule C of the report disclosed a

10,000 loan from the candidate and Mr. Hughes on May 10, 1984,

ue on demand at 14.75% interest.

After two Requests for Additional information were sent to
rN the Committee, one on October 15 and one on November 8, the

committee replied, on November 16, 1984, that it would "tend to
Ithe matter of the contribution) immediately." On January 3,

1985t the Committee submitted an amended Schedule C disclosing

the source of the loan as the Community Bank with the candidate

as the sole endorser or guarantor. The interest rate for the

loan was listed as ten per cent.

In a telephone conversation on January 28, 1985, and in a
letter attached to an amended July Quarterly and received on

February 28, the Committee treasurer explained the apparently new
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circumstances of the loan. The treasurer stated that Mr. Hughes
was an Oaccommodating maker" or *accommodating party* to the
loan. He informed RAD that, upon being informed by the treasurer
that the Commission considered "guarantees* to be *the same as
contributions," the bank 'rewrote the Note and the guarantee of
Mr. Hughes was destroyed.' According to a letter from the bank
to the candidate, dated December 21. 1984, and enclosed by the

easurer, the loan was now *unsecured and unguaranteed.-
While none of the reports or documents submitted disclosed

9. then the bank removed Mr. Hughes as a loan guarantor, the

ommittee's 1984 October Quarterly (which was not received until
anuary, 1985) disclosed that, as of September 30, $814 of the

$10,000 loan had been repaid, and the bank's letter of
December 21 indicated that $2,000 of this loan had been repaid.1V

CO Section 441a (a) (1) (A) of Title 2 prohibits contributions

N from a person to any candidate and his authorized political
a committees with respect to any election for federal office which,

in the aggregate, exceed $1,000. Section 431(8) (A) (L) states
that the term *contribution" includes a loan. Section
431(8) (B) (vii) (I) provides that a loan from a bank is considered
'a loan by each endorser or guarantor in that proportion of the
unpaid balance that each endorser or guarantor bears to the total

number of endorsers or guarantors."

In this matter, Mr. Hughes has served as a guarantor for an
amount which, when combined with his other contribution, exceeds the
S 441a(a) (1) (A) limit. The fact that, as of December 21, the

w
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bank cemoved Mr. Hughes as a guarantor does not negate the original
violation. The treasurer has posed the defense that Mr. Rughes was
not really a contributor because he was an "accommodating maker."

This Is of no significance in determining the status of the
individuals under the Act. An accommodation party "is one who signs
an instruaent in any capacity for the purpose of lending his name to
another to it." Neb. UCC 3-415(1). He is liable just as anyone
else in the capacity in which he signs (e.g., maker, endorsee),

except that be can never be liable to the party he is accommodating.
The official comment to 0CC 3-415 states that "[slubsection (1)

recognizes that an accommodating party is always a surety (which

includes a guarantor)....'

Under the Act, therefore, Mr. Hughes, as the sole co-maker with

the candidate on the $10,000 loan, has contributed half the amount
' of the loan. He has, therefore, exceeded the $1,000 limit. Based

C on the foregoing analysis, the Office of the General Counsel
N recommends that the Commission find reason to believe that John

C Hughes violated 2 U.S.C. S 441a(a)(1)(A).

_ 0 0
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In the Matter of )
MUR 1042

Friends of Roger Jepsen )
Dee Jepsen

GENERAL COUNSEL'S REPORT

I. BACKGROUND

This matter involves the receipt by the Friends of

Roger Jepsen (the Committee) of a $35,000 loan from the

candidate, Roger Jepsen, in connection with the Republican

Senatorial Prirary in Iowa. On its 10 Day Pre-Primary

Report for 1978, the Committee reported the receipt of a

loan of $35,000 from the candidate on April 27, 1978. The

note for this loan was due on demand with nine per cent

annual interest. The amended version of this report also

indicated that the origin of this loan was a $35,000 loan

cr_ froi- the Security State Trust and Savings Bank to Roger and

Dee Jepsun (the candidate's wife) on April 27, 1978. For

this loan, the principal was due on demand with interest

at nine per cent payable semi-annually.

Based on this information, the Reports Analysis Division

(RAD) decided to seek more information as to the circumstances

of the bank loan and as to the possibility that Mrs. Jepsen's

actions with respect to the loan placed the Committee and her

S
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in violation of the 2 U.S.C. S 441a limits on contri-

butions to a candidate's authorized political committee.

On June 8, 1979, after receipt of a response from the

Committee Treasurer, Mr. John Henss, to a surface violation

letter, the Commission found reason to believe that the Committee

violated 2 U.S.C. § 441a(f) by accepting the loan. On June 14,

1979, Mr. Henss responded in writing that:

... it is normal procedure for a bank in making
a loan to any individual to require the in-
dividual's spouse to sign the loan along
with the borrower. The funds loaned by Roger
Jepsen to Friends of Roger Jepsen were assets
under the joint dominion and common control
of Roger and Dee Jepsen.

Mr. Henss included a copy of the Committee's repayment

note to Roger Jepsen. On June 25, Mr. Henss submitted an

additional statement that "the loan was obtained on the basis

of known assets, familiar to the bank, under the joint dominion

and common control of Mr. and Mrs. Jepsen."

These responses were not considered adequate and,

on October 4, 1979, RAD referred the matter to the Office of

General Counsel (OGC). On February 5, 1980, the Commission

found reason to believe that Dee Jepsen had violated the 2 U.S.C.

S 441a(a)(1)(A) prohibition against making excessive contributions

to a candidate's authorized political committee. The Commission

notified the respondent and Senator Jepsen of this finding and

0 0



enclosed a list of questions as to the ownership of the assets

serving as a basis for the bank loan.

On March 19, the Office of General Counsel received

a written response from Senator Jepsen stating that

Mrs. Jepsen's participation in the transaction was negligible,

and that the loan was to him alone based on his assets.

(See Attachment) Senator Jepsen provided copies of loan-related

documents, pursuant to the Commission's request, and used

them to support his answers.

Senator Jepsen noted that the bank's ledger card and

the note indicate the loan to be unsecured. He also stated

that all of the assets totalling $190,500.50 listed in the

loan application were acquired by him with his "own efforts

and earnings," except an item of real estate designated

"farm trust" of which his share is $40,000. He stated

that the only property owned by his wife and him jointly

- was their home valued at $130,000 with a $30,000 mortgage

still payable. He concluded this summary of his assets

by stating that "those other personal assets, over which [he]

had complete control, give ample coverage to the loan and

justified the transaction by the bank in its ordinary course

of business."

Senator Jepsen went on to discuss Mrs. Jepsen's lack of

participation in the loan transaction by pointing to the

fact that the list of assets was signed by him alone with no

indication of a co-maker. He also pointed out that the bank's

ledger card indicates the absence of a co-maker or endorser

• 0



and that the loan extension agreement was signed only by him.

He stated that Mrs. Jepsen's signature on the note was

"simply a formality requested by the bank." and not an

indication that she was a co-maker or endorser. Senator

Jepsen also indicated that the bank did not issue a check

for the proceeds of the loan, but established a bank

account in his name only and, at his direction, transferred

the full amount he had borrowed to the Committee.

LEGAL ANALYSIS

2 U.S.C. S 44la(a)(1)(A) prohibits any person from

n making contributions aggregating in excess of $1,000 to an

%r" authorized committee of a candidate with respect to a

federal election. 2 U.S.C. S 441a(f) prohibits a political

committee from knowingly accepting such contributions. The

term "contribution" includes loans. 2 U.S.C. S 431(8)(A)(i),

formerly 2 U.S.C. S 431(e)(1). While there is no limit

on the amount of personal funds a candidate may contribute

to his own campaign, the term "personal funds," consistent

with the Supreme Court's decision in Buckley v. Valeo,

424 U.S. 1, 52-54 (1976), is defined by the regulations.

Assets of an immediate family member of a candidate are

considered "personal funds" of the candidate only if they

were " ... assets to which at the time he ... became a

candidate the candidate had legal and rightful title,

or ... the right of benefical enjoyment, under applicable

State law, and which the candidate had legal right of

access to or control over ... " 11 C.F.R. § ll0.10(b)(1),

Advisory Opinions 76-26, 76-74.

0 0-
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In this matter, the $35,000 which the Committee listed

as a loan from Roger Jepsen originated as a bank loan to Senator

Jepsen. The Committee Treasurer's statements that the loan

was "obtained on the basis of known assets... under the joint

dominion and control of Mr. and Mrs. Jepsen" raised the

possibility that assets of Mrs. Jepsen's exceeding $1,000 in

value and not within the definition of "personal funds" of Senator

Jepsen were used as security for the loan, in violation of

2 U.S.C. § 441a(a)(1)(A). However, the loan was unsecured

as indicated by the bank's ledger card and the note.

Senator Jepsen has indicated that the bank gave this loan

after obtaining complete information as to his assets and

liabilities. The loan application submitted to the bank

lists Senator Jepsen's net assets totalling $190,000. The only

asset in which there is any evidence of an interest on Mrs. Jepsen's

part is the Jepsen's home which was valued at $130,000 with a

mortgage liability of $30,000. Thus, Senator Jepsen's assets apart

from his wife's interest in the home substantially exceeded the amount
N,

of the loan.

Mrs. Jepsen's signature on the note raises the question as

to whether or not she was a co-maker, guarantor, or endorser

and, therefore, a contributor according to 11 C.F.R. § 100.7(a)(1)

(i), formerly 11 C.F.R. § 100.4(a)(1)(i). The capacity that she has

assumed on the note is ambiguous. The ambiguity may be interpreted to

indicate she was an endorser. 1/ However, the line on the bank ledger

1/ Iowa Code Annotated § 554.3402 states: "Unless the instrument
clearly indicates that a signature is made in some other
capacity it is an endorsement."

S
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card asking for the signature of "Co-maker, Endorser, Description

of Collateral or Security Pledged" is left blank. Furthermore,

Mrs. Jepsen's signature does not appear on any other instruments.

The loan application listing assets and liabilities has

only Senator Jepsen's signature with the second signature

left blank. The co-debtor signature line on the loan extension

agreement is left blank. The account to which the funds

were transferred was stated to be in the name of Roger Jepsen

alone. Even if Mrs. Jepsen's signature technically'made her a

party to the note, her participation in the transaction was minimal.

While it would seem that Mrs. Jepsen's signature appeared on the note

because of her co-ownership of the house, the assets of Senator

Jepsen alone were amply sufficient to cover re-payment of the loan

q and the bank chose not to deal in any further way with Mrs. Jepsen.

Therefore, the General Counsel recommends that the Commission

take no further action and close the file in this matter.

III. GENERAL COUNSEL'S RECOMMENDATION

C1 1. Take no further action.

2. Close the file.

3. Send the attached letters.

.7

Date\ C -les N. Stee e
General Counsel

Attach,-ents

Letter and Documents from Respondent
Letters t(espondents (2)



0 0

BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of JOHN J. HUGHES MUR No. 2051

EXHIBIT E

Conciliation Agreement,
In re Passaic County Democratic Committee,

MUR No. 1047 (1982)



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
)

Passaic County Democratic ) MUR 1047
Committee )

CONCILIATION AGREEMENT

The Federal Election Commission (hereinafter the

"Commission") initiated this matter pursuant to information

ascertained in the normal course of carrying out its supervisory

responsibilities and found reason to believe that the Passaic

County Democratic Committee ("Respondent" or the "Committee")

violated 2 U.S.C. SS 433, 434, 441a(f), 441b(a) and 11 C.F.R.

S 102.6 (presently § 102.5) and S 104.12 (formerly 5 104.10 i/).

NOW, THEREFORE, the Commission and Respondent, having duly

entered into conciliation pursuant to 2 U.S.C. § 437g(a) (4) (A) do

hereby agree as follows:

I. The Commission has jurisdiction over the Respondent and

the subject matter of this proceeding.

II. Respondent has had a reasonable opportunity to

demonstrate that no action should be taken in this matter.

III. Respondent enters voluntarily into this Agreement with

the Commission.

IV. The pertinent facts in this matter are as follows:

*/ Prior to the 1979 Amendments.
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A. Respondent, Passaic County Democratic Committee

(the "Committee") is a political committee pursuant to 2 U.S.C.

S431(4).

B. Failure to Register Timely

1. 2 U.S.C. S 433 requires committees which

receive contributions or make expenditures in connection with

federal elections exceeding $1,000.00 in a calendar year to

register with the Commission 10 days after such receipts or

expenditures.

2. The Committee initially registered with the

Commission on July 10, 1978.

3. The Committee made expenditures for federal

and non-federal primary election expenses aggregating $8,160.00

in June, 1978 from its Election 1 (18-3584-1) and Regular (10-

1620-5) accounts.

4. The 1978 primary ballot included two federal

offices as well as other non-Federal offices; accordingly, the

expenditures apportioned for federal candidates exceeded

$1,000.00.

5. The Committee should have registered ten days

after making these expenditures.

6. The Committee filed a termination report on

November 20, 1978.

7. The Committee re-registered with the

Commission on August 20, 1980.
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8. The Committee expended at least $13,150.00 on

May 30 and 31, 1980 for primary election expenses from its

Regular (10-1620-5) account.

9. The 1980 ballot included four federal offices

as well as other non-federal offices; accordingly the

expenditures apportioned for federal elections exceeded

$1,000.00.

10. The Committee should have re-registered ten

days after making these expenditures.

C. Failure to Report Receipts and Disbursements

N, 1. 2 U.S.C. S 434 requires political committees

to report its total receipts and disbursements.

T2. The Committee made expenditures in connection

with federal elections from two accounts in 1978, Regular (10-

1620-5) and Election 1 (18-3584-1) accounts, and from two

accounts in 1980, Regular (10-1620-5) and Election 2 (10-4434-5)

N accounts.

3. The Committee reported the activity of its

Election 1 (18-3504-1) account and its Regular (10-1620-5)

account from July 1, 1978 until November 20, 1978, at which time

the Committee filed a termination report.

4. The Committee made expenditures in connection

with federal elections in June 1978 which were not reported to

the Commission.

5. The Committee made expenditures in connection

with federal elections in the 1980 primary election
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from its Regular (10-1620-5) account in May 1980 which were not

reported to the Commission.

6. The Committee's reports disclosed payments

aggregating $694.77 for administrative costs related to federal

election activities in 1980.

7. Administrative costs attributable to 1980

federal elections were in the amount of $7,964.41.

8. The Committee should have reported and

accounted for the proper amount ($7,964.41) in its reports for

1980 federal election activities to the Commission.

D. Acceptance and Use of Contributions from

Impermissible Sources

1. 2 U.S.C. S 441b(a) makes it unlawful for

political committees to accept contributions from corporations or

labor organizations in connection with federal elections.

2. In 1978, the Committee received $4,745.00 from

corporations

deposited in

expenditures

coroorations

deposited in

expenditures

and $100.00 from labor organizations which were

its Regular (10-1620-5) account and from which

for federal elections were made.

3. In 1980, the Committee received $2,020.00 from

and $1,300.00 from labor organizations which were

its Regular (10-1620-5) account and from which

for federal elections were made.

4. 11 C.F.R. § 102.6 (presently S 102.5) requires

political committees which finance activities in connection with

both federal and non-federal elections to either establish a

N
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separate federal campaign committee which shall register as a

political committee or establish a single committee with a single

account to make contributions to Federal and non-Federal

candidates, but only if all contributions received are

permissible under the Federal Election Campaign Act (the "Act").

5. The Committee did not establish its accounts

pursuant to 11 C.F.R. §102.6 (presently S102.5), but rather

established numerous accounts from which expenditures for both

federal and non-federal election activities were made. These

accounts contained funds not permissible under the Act.

6. 11 C.F.R. S 102.6 (presently S 102.5) also

= prohibits the transferring of monies from an account not

specifically designated for federal elections to an account used

to finance federal election activities.

7. The Committee transferred monies in 1978 and

1980 from its Regular (10-1620-5) account, which was not

specifically designated for federal elections and which contained

Cr prohibited contributions, to its Election 1 (18-3584-1) and

Election 2 (10-4434-5) accounts from which expenditures for

federal elections were made. These transfers are as follows:

N __ __ -1
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FROM TO AMOUNT DATE OF TRANSFER

Regular Election 1 $19,700.00 11/01/78

Total: $19,700.00

Regular Election 2 $ 4,000.00 09/10/80

$ 8,830.00 10/27/80

$ 2,000.00 10/30/80

$ 1,900.00 11/12/80

Total: $16,730.00

E. Failure to Disclose Cash on Hand

1. 2 U.S.C. S 434 and 11 C.F.R. S 104.12 require

political committees to disclose the source of its cash on hand.

2. The Committee reported a balance of $2,692.00

as its cash on hand upon registering in 1978.

3. The Committee failed to adequately disclose

the origin of this opening balance in its reports.

4. The Committee reported a balance of $1,619.51

upon its re-registration in 1980.

5. The Committee failed to adequately disclose

the source of this opening balance in its reports.

F. Inclusion of Monies from Impermissible Sources

within Cash on Hand

1. 11 C.F.R. S 104.12 (formerly S 104.10) makes

it unlawful for political committees to include within its cash

on hand any contributions from sources prohibited by 2 U.S.C.

5 441b.
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2. The Committee's cash on hand in 1978 and 1980

contained monies from prohibited sources.

G. Acceptance of Excessive Contributions

1. 2 U.S.C. § 441a(f) makes it unlawful for

multicandidate political committees to knowingly accept

contributions from individuals exceeding an aggregate of

$5,000.00 in any calendar year. (See 2 U.S.C. S 441a(a)).

2. 11 C.F.R. § 100.7(a) (1) (i) (C) states that a

loan is a contribution by each endorser or guarantor, and that

each endorser or guarantor shall be deemed to have contributed

that portion of the total amount of the loan for which he or she

aqreed to be liable in a written agreement.

3. The Committee received a $12,000.00 loan

endorsed bV Mr. Robert Angele and his wife, Lucy Angele, in its

e Election 2 (lU-4434-5) account on October 17, 1980.

4. The SLz,000.00 loan constitutes a $6,000.00

contribution from each of the Angeles.

. Each contribution exceeds the limitations set

forth in 2 U.S.C. § 441a(a) by $1,000.00.

V. Respondent agrees that it violated:

1. 2 U.S.C. § 433 by failing to register timely

in 1978 and in 1980.

2. 2 U.S.C. § 434 by failing to report its total

receipts and disbursements in 1978 and 1980, including

administrative costs in 1980.
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3. 2 U.S.C. S 441b(a) by accepting contributions

from corporations and labor organizations in connection with

federal elections in 1978 and 1980.

4. 11 C.F.R. S 102.6 (presently S 102.5) by

failing to establish committees in accordance with this

provision, and by transferring funds from an account not

designated for federal election activities and which contained

prohibited funds to an account used to finance federal election

activites.

5. 11 C.F.R. S 104.12 (formerly S 104.10) by

failing to disclose the source of its cash on hand in 1978 and

1980; and by including within its cash on hand monies not

permitted by the Act.

6. 2 U.S.C. S 441a(f) by receiving contributions

in excess of limitations set forth by 2 U.S.C. S 441a(a).

VI. Respondent will pay a civil penalty to the treasurer of

the United States in the amount of one thousand and five hundred

dollars ($1,500.00) pursuant to 2 U.S.C. S 437g(a) (5) (A).

VII. Respondent agrees that it shall not undertake any

activity which is in violation of the Federal Election Campaign

Act of 1971, as amended, 2 U.S.C. S 431, et seq.

VIII. The Commission, on request of anyone filing a

complaint under 2 U.S.C. S 437g(a) (1) concerning the matters at

issue herein or on its own motion, may review compliance with

this agreement. If the Commission believes that this agreement

or any reauirement thereof has been violated, it may institute a
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civil action for relief in the United States District Court for

the District of Columbia.

IX. The agreement shall become effective as of the date

that all parties hereto have executed same and the Commission has

approved the entire agreement.

X. It is agreed that respondent shall have no more than

ninety (90) days from the date this agreement becomes effective

to comply with and implement the requirement contained in this

agreement and to so notify the Commission.

DATE: . /6 (O - Charles N. Steele
/ k / General Counsel

BY:
Kenneth A. Gross/ "
Associate General Counsel

DATE:________ ___:?_ ___7,_ _

Passaic County Democratic
Committee

BY:_ ___

ITS:
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In the Matter of )
PsMUR 1047

Passaic County Democratic
Committee )

GENERAL COUNSEL' S REPORT

I. Background

On July 14, 1981, the Commission voted to audit the Passaic

County Democratic Committee (the "Committee") pursuant to

2 U.S.C. S 437g. Prior to the audit, the Commission had found

reason to believe that the Committee had violated certain

N. provisions of the Federal Election Campaign Act of 1971, as

amended (the "Act"). Specifically, on February 8, 1980, the

Commission had found reason to believe that the Committee

ell, violated 2 U.S.C. S 433, 11 C.F.R. S 102.6(b) !/ and 2 U.S.C.

§ 441b(a) by transferring funds from accounts established for

non-federal elections which contained corporate monies to its

account designated for federal election activities.
C-

Additionally, on July 14, 1981, the Commission found reason to

believe that the Committee violated 2 U.S.C. S 434, 11 C.F.R.

§ 104.12 by failing to disclose the source of its cash on hand

in 1978 and 1980; 2 U.S.C. S 441a(f) by receiving a contribution

1/ This cite refers to the regulations in effect at the date

that the activity in question took place, namely, the regulations
prior to the January 1, 1981 revisions. This provision is
presently 11 C.F.R. S 102.5(a).
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in excess of limitations set forth by 2 U.S.C. S 441a(a); and

2 U.S.C. S 434 by failing to disclose receipts and expenditures

for administrative costs in its 1980 reports.

The Commission and the Committee had been engaged in

informal conciliation from November 13, 1980 to July 19, 1981, at

which time the Commission suspended the conciliation proceedings

until the audit results were available. The audit was completed

on January 15, 1982. 1/ The Audit Division forwarded a report to

this office on March 4, 1982.

This report will analyze the information obtained from the

audit regarding the Committee's general financial activities.

This report will also discuss information relating to previous

reason to believe findings, and will recommend additional reason

to believe findings.

II. Overview: the Committee's General Financial Activities

The most notable fact evidenced by the audit is that the

Committee is primarily a state and local committee. The audit

work papers show that the Committee's financial activities

focused on non-federal party elections. In fact, the Committee

never made a direct contribution to any federal candidate. The

Committee did however pay for billboards and get-out-the-vote

2/ The audit was initially scheduled for early November,
however, due to problems of coordination with Committee
personnel, the audit had to be rescheduled for December 7, 1981.
Moreover, due to further problems of coordination with the
Committee, the audit was temporarily suspended from December 14
through January 4, 1982.
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activities which indirectly supported certain federal candidates

whose names appeared on the billboards or ballots. The Committee

was therefore required to allocate to federal elections a

weighted portion of these expenditures.

The audit disclosed that the Committee had an aggregate of

eight accounts 3/ during the audit period; however, expenditures

for federal elections were only made from three of

these accounts. 4/ Attached for the Commission's reference is a

flow chart illustrating the relationship of these accounts (see

Attachment 1).

The total amount expended for federal elections only

. constituted a small percentage of the Commitee's activities. The

audit work papers show that from January, 1978 through December,

1981 (hereinafter referred to as the "audit period") / an

aggregate of $52,251.04 was attributable to federal election

3/ The Committee had four "Election" accounts, one "Regular"
account, and three "Office" accounts. The label "Election" does
not necessary refer to an account established for federal
elections. This is evident from the fact that certain "Election"
accounts were very active in 1979 and 1981 when no expenditures
were made for federal elections.

4/ These three accounts were not all active simultaneously.
Also, all three accounts were with the same bank. The Committee
drew from the Election 1 account in 1978; the Election 2 account
in 1980; and the Regular account in 1978 and 1980. The numerics
assigned to these accounts are by this office for reference
purposes.

5/ All figures and comments relate to the audit period unless
otherwise specified.
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activities, whereas the aggregate amount expended was

$385,009.68. Thus, the amount of the expenditures attributable

to federal elections comprise 13.6% 6/ of the Committee's total

financial activity. Also, certain federal candidates reimbursed

the Committee for expenditures made on their behalf.

Specifically, the principal campaign committee of Congressman

Robert A. Roe, repaid the Committee $10,780.00. Likewise, the

Carter-Mondale Re-Election Committee, Inc. repaid the Committee

$1,436.33. The balance of contributions received from federally

Cr registered committees was $2,127.00. 2/

The Committee received an aggregate of $405,010.00 in all

eight of its accounts. Of this amount, $50,755.00 were verified

as corporate contributions; ~/$4,870.00 were contributions from

labor organizations and local government groups; and $55,868.01

were contributions from unregistered committees. 9/ As noted,

6/ Additionally, this percentage results after using an
allocation formula (approved by the Commission in AO 1976-72)
which applies proportionately more weight to federal candidates.

7/ These contributions are as follows: $1,300.00 and $700.00
from the Women's Division of the Passaic County Democratic Club
on October 4, 1978 and October 23, 1979, respectively; and
$127.00 from the New Jersey Democratic State Committee, Federal
Election Account, on October 8, 1980.

8/ The Office of General Counsel sent to the New Jersey State
Corporate Division a list of all contributing entities in the
Committee's ledger which might have been incorporated. The
"corporate contributions" referred to in this report are the
contribuitons from those entities the Corporate Division has
documented as incorporated.

9/ New Jersey election law permits the receipt and use of all of
these contributions for its elections.
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the Committee only received $14,370.33 from federally registered

committees, of which $12,216.33 were reimbursed. Thus, the audit

work papers demonstrate that the Committee's primary concern was

non-federal elections. 10-

III. Previous Reason to Believe Findings

A. Use of Impermissible Funds in connection with Federal

Elect ions

On February 8, 1980, the Commission found reason to believe

that the Passaic County Democratic Committee violated 2 U.S.C.

Cr S 433, 11 C.F.R. S 102.6 and 2 U.S.C. S 441b by transferring

monies from an account containing corporate contributions to an

account from which expenditures for federal elections were made.

2 U.S.C. S 441b(a) prohibits political committees from

accepting and using contributions from corporations and labor

organizations in connection with federal elections. In order to

ensure that political committees do not commingle these

N prohibited monies with funds permitted for use in federal

elections -- especially in states which permit the use of

corporate and labor contributions for state and local elections-

10/ It should also be noted that had the Committee been
knowledgeable of federal election laws and established separate
federal and non-federal accounts in accordance with 11 C.F.R.
S 102.6, the Committee lawfully could have used corporate and
labor contributions to finance those expenditures allocated to
state and local candidates in connection with its partisan and
get-out-the-vote drives pursuant to AO 1978-10. These drives
comprised a good portion of the Committee's activities.
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about the origin of its $1,619.57 beginning balance, the

Committee explained that this amount was the residual of its 1979

Election account which was transferred to the 1980 Election

account. Inasmuch as the last deposit into its 1979 Election

account was a $23,000.00 transfer from its Regular Account which

contained corporate and labor monies, the 1980 cash on hand

apparently contained funds prohibited by 2 U.S.C. S 441b.

Therefore, the Office of General Counsel recommends'that the

Commission find reason to believe that the Committee violated

2 U.S.C. S 441b(a) and 11 C.F.R. S 104.12 by including monies

from corporations and labor organizations within its cash on hand

in 1978 and 1980.

C. Receipt of Excessive Contribution

On July 14, 1981, the Commission found reason to believe

that the Committee violated 2 U.S.C. S 441a(f) by receiving a

contribution in excess of limitations set forth by 2 U.S.C.

§ 441a(a). 15/ The Commission based this finding on a report

which disclosed a $12,000.00 loan from the Jefferson National

Bank on October 17, 1980, which was endorsed by Robert Angele.

Since the Committee's reports only disclosed one person as the

endorser, it appeared that the entire amount of the loan may have

been a contribution from Mr. Angele.

15/ 2 U.S.C. S 441a(a) (1) (C) prohibits individuals from
contributing in excess of $5,000.00 per calendar year to state
party committees. 2 U.S.C. § 441a(f) prohibits committees from
receiving contributions in excess of the limitations set forth by
2 U.S.C. § 441a(a).
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The audit disclosed that the loan was in fact endorsed by

Mr. Robert Angele and his wife, Lucy Angele. 16/ The loan was

deposited in the Committee's Election 2 account.

11 C.F.R. S 100.7(a) (1) (i) (C) states that a loan is a

contribution by each endorser or guarantor, and that each

endorser or guarantor shall be deemed to have contributed that

portion of the total amount of the loan for which he or she

agreed to be liable. 17/ Accordingly, this loan constitutes a

$6,000.00 contribution from each of the Angeles. Each of these

contributions exceeds lawful contribution limitations by

N $1,000.00. 18/ The audit therefore confirms this reason to

believe finding, however, the audit also reveals that the

Committee accepted not one, but rather two excessive

contributions.

16/ It remains unclear to whom the loan check was made payable,
however, bank records show that the loan and interest
($12,312.00) were repaid by a February 10, 1981 check drawn on
the Committee's Election 3 account.

17/ Moreover, (former) 11 C.F.R. § 102.6 sets forth that all
contributions deposited into an account from which both federal
and non-federal expenditures are made are subject to the
contribution limitations of the act regardless of whether such
contributions are for use in connection with federal or
non-federal elections. Thus, the loan, regardless of whether the
Angeles intended it to finance non-federal elections, is subject
to the Act's contribution limitations.

18/ The audit report notes that the Audit Division's review of
receipts records for the period audited revealed no other
contributions from either Robert or Lucy Angele.
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BEFORE THE FEDERAL ELECTION COM14ISSION

In the Matter of )
)

Citizens Committee For Ernest F. ) MUR 1768
Hollings by its treasurer,
Rene Debacker

CONCILIATION AGREEMENT

This matter was initiated by the Federal Election Commission

("Commission") pursuant to information ascertained in the normal

course of carrying out its supervisory responsibilities. The

Commission found reason to believe that the Citizens Committee

for Ernest F. Hollings by its treasurer, Rene Debacker

("Respondent"), violated 2 U.S.C. S 441a(a) by making an
N- excessive contribution and 2 U.S.C. § 434(b) for failing to

report the contribution.

NOW, THEREiORE, the Commission and Respondent, having duly
p.

entered into conciliation pursuant to 2 U.S.C. S 437g(a) (4) (A) (i)

do hereby agree as follows:

I. The Commission has jurisdiction over the Respondent,

and the subject matter of this proceeding.

II. Respondent has had a reasonable opportunity to

demonstrate that no action should be taken in this matter.

III. Respondent enters voluntarily into this agreement with

the Commission.

IV. The pertinent facts in this matter are as follows:

1. Respondent, Citizens Committee for Ernest F.

Hollings, is the authorized political committee of Senator

Ernest F. Hollings.



2. Respondent, Rene Debacker, is the treasurer of the

Citizens Committee for Ernest F. Hollings.

3. Respondent Citizens Committee For Ernest F.

Hollings by its treasurer Rene Debacker guaranteed a $35,000

bank loan to Hollings For President, Inc.

4. The loan was repaid in 31 days.

5. This guarantee of a loan was an excessive

contribution thereinafter "excessive contribution").

6. Respondent Citizens Committee for Ernest F.

Hollings by its treasurer Rene Debacker violated 2 U.S.C.

§441a(a) (1) by making that excessive contribution in the

amount of $34,000 to Hollings For President, Inc.

7. Although Hollings For President, Inc., by its

treasurer Rene Debacker disclosed the bank loan in a timely

manner, the Respondent Citizens Committee by its treasurer

Rene Debacker violated 2 U.S.C. § 434(b) by failing to

report that excessive contribution to Hollings for

-17 President, Inc.

V. Respondent Citizens Committee for Ernest F. Hollings

will pay a civil penalty to the Treasurer of the United States in

the amount of Two Thousand Dollars ($2,000), pursuant to 2 U.S.C.

§437g(a) (4) (A).

VI. Respondent agrees that it shall not undertake any

activity which is in violation of the Federal Election Campaign

Act of 1971, as amended, 2 U.S.C. § 431, et seq.

VII. The Commission, cn request of anyone filing a complaint

under 2 U.S.C. § 437g(a) (1) concerning the matters at issue

herein or on its own motion, may review compliance with this



the'om.a:ission tt to,agreement. If believes that s agreement or any
requirement thereof has been violated, it may institute a civil
action for relief in the United States District Court for the

District of Columbia.

VIII. This agreement shall become effective as of the date
that all parties hereto have executed same and the Commission has

approved the entire agreement.

IX. Respondent shall have no more than thirty (30) days
from the date this agreement becomes effective to comply with and
implement the requirements contained in this agreement and to so

notify the Commission.

X. This Conciliation Agreement constitutes the entire
agreement between the parties on the matters raised herein, and

no other statement, promise, or agreement, either written or
oral, made by either party or by agents of either party, that is

not contained in this written agreement shall be valid.

FOR THE COMMISSION:

Charles N. Steele
General Counsel

K nnet A.-Gross Date
Associate Gener Counsel

FOR THE RESPONDENT:

For Resp niderrt--Cijtizens Committee
for Ernest F. Hollings

By Rene Debacker, Treasurer



Dear Mr. McGarry,

I am responding to your letter of July 18, 1985. Which by the
way, I was not in personal receipt of until July 29, 1985 upon
my return from a week stay with my family, at my wife's parents
home in Ord, Nebraska. Your letter along with all other mail,
newspapers, etc. was held by my neighbor Rada Moore for our re-
turn. Upon opening your letter, my first act was to contact Mr.
Walter Calinger, the Candidate, who I have not yet spoken to about
this issue.

On August 8th, I called Jonathan Levin, the attorney from U

your office assigned to this matter for consultation and advice
on how I might proceed. He advised me that my response, whatever
it might be, should be posted in today's mail as it shall be!

Let me, at this time, take this opportunity to say that I
do not consider myself to be either unsophisticated or naive in

Nthe field of politics and campaigns. As a former State Senator
and just recently, after a short tenure as State Chairman of the
Nebraska Democratic Party, a job which I took after serving as
the campaign manager for Walter Calinger losing primary bid, I
have had to learn more about the F.E.C. than one normally cares
to.

CI agreed to sign on to the Calinger Campaign 5 weeks prior
to the primary after a mid-campaign readjustment. At that time

WI asked for and received a short, but practical course on the

F.E.C. rules which must be complied with. Needless to say this
situation never came up. Nor did it come up some months later

N., while being briefed by my staff or the attorneys advising the State
Democratic Party.

To the matter at hand, shortly after taking over as campaign
manager I was faced with what is not, I ami told, an unconmon situa-
tion. A shortage of funds from which to pay the bills and staff.
After discussing the issue with the Candiate, he suggested I make
arrangements for a Campaign loan.

In compliance with the request and because of the immediacy
of our need, I contacted the treasurer of the campaign who said
that it would take some time to collect the Co-Signers necessary
for the $20,000 note that the campaign would need to finance the
rest of the campaign as planned.



I informed him at the time I needed $5,000.00 by the next day to
meet the payroll. I was told at that time that Walt could have
to negotiate such a loan on behalf of the Campaign himself.

At this time, I must add for clarification that upon taking
over the campaign, I rewrote the campaign plan, hurriedly cancelled
numerous commitments previously made and renegotiated salaries
and lay off a staff member who was leaving town and had to be paid.
I did all this with the candidate's reluctant approval and with
a personal guarantee that salaries, except for mine, would be paid
on time!

The loan was arranged through the Community Bank of Nebraska
and with the understanding that the fundraising activities then
planned for would repay the note! It was also understood that
this note was to be the first note to be repaid.

I signed some forms at the request of the bank. I never
intended to personally guarantee that note and as an employee of
the Campaign, I intended only to see that the debt was repayed

-7 by the Campaign from expected incomes. My understanding at the
time that this was Calinger's personal debt taken out in behalf
of his campaign to meet personal commitments to myself and the
staff to pay salaries on time. I signed as the Campaign Manager
and not as a rich man. I am not a rich man, in fact, I reluctant-
ly had to quit politics recently because my wife stopped working
last year refusing to continue to support my political habit.

I respectively request preprobable cause conciliation in
this matter, in fact, I would prefer that you drop the whole issue
recognizing that I was just a cut rate employee and not a high
roller.

This statement represents my best efforts to recall the
circumstances and events leading up to taking out the loan. The
bank's documents may or may not bear out my recollections, you
can be sure I will be contacting them.

a e ely ,

Dave Newell



KUTAK ROCK & CAMPBELL85M A0:3
A PARTYNENSHIP I A :3

INCLUDING PROVESSlONAL CORPORATIONS

1101 CONNECTICUT AVENUE, N.W. ATLANTA

WASHINGTON, D. C. 20036 OENVER
OMAHA

(202) 828-2400

August 9, 1985

Jonathan Levin, Esquire
Office of General Counsel
Federal Election Committee
Seventh Floor
1325 PK" Street, N.W.
Washington, D.C. 20463

Re: John Hughes

Dear Jon:

Thank you for meeting with us this morning. our
discussions were useful and I trust that our review assisted

Tyou in understanding our position.

Enclosed please find the original Statement of
Designation of counsel.

i look forward to talking with you on this matter and
working toward a mutually satisfactory resolution.

Sincerely,

F. Warin

jjb

Enclosure
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STATEMENT OF DESIGNATION OF COUNSEL

MUR 2051

NAME OF COUNSEL: F. Joseph Warin/Joseph A. Ingrisano

ADDRESS: Kutak Rock & Campbell

1101 Connecticut Avenue, N.W.

Washington, D.C. 20036

TELEPHONE: (202) 828-2400

The above-named individual is hereby designated as my

counsel and is authorized to receive any notifications and other

communications from the Commission and to act on my behalf before

the Commission.

/~1 ~z~ Qj,
Date L

RESPONDENT'S NAME:

ADDRESS:

/1"4 tu

John J. Hughes

1004 Farnam-on-the-Mall

Omaha, NE 68102

HOME PHONE:

BUSINESS PHONE:



WALTER M. CAUNGER
ArlTNt4Y AT LAW

1407 $OUT" I1 Th STWr
OM NRAKA W106

TO Mr. Johnathon Levin
Attorney at Law
Office of the General Counsel
Federal Election Commission
1325 "K" Street, N.W.
Washington, D.C. 20463

DATE August 8, 1985 T,.:

SUBJECT MUR2051
Calinger for Congr~ss

Committee C!"
John W. Herdziza4 Treasurer

N
%^ Dear Mr. Levin:

'V John Herdzina, Treasurer for Calinger for Congress Committee, contacted me

today and asked that I send you a copy of check #1223.

Therefore, enclosed is the copy of the cancelled check as requested.

_Sincerely yours,

N Secretary to Walter Calinger
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

Us 8 Augt 1985

F. Joseph Warin, Esquire
Kutak, Rock & Campbell
1101 Connecticut Avenue, N.W.
Washington, D.C. 20036

RE: MUR 2051
John J. Hughes

Dear Mr. Warin:

Pursuant to your letter of July 25, 1985, the Office of
the General Counsel is granting your request for an extension
of time to respond to the reason to believe finding and the
subpoena in the above-captioned matter. Your response is
due, therefore, on August 13, 1985.

Sincerely,



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

F. Joseph Warin, Esquire
Kutak, Rock & Campbell
1101 Connecticut Avenue, N.W.
Washington, D.C. 20036

RE: MUR 2051
John J. Hughes

Dear Mr. Warin:

Pursuant to your letter of July 25, 1985, the Office of
the General Counsel is granting your request for an extension
of time to respond to the reason to believe finding and the
subpoena in the above-captioned matter. Your response is
due, therefore, on August 13, 1985.

Sincerely,

Charles N. Steele
General Counsel

By: Kenneth A. Gross
Associate General Counsel



FEDERAL ELECTION COMMISSION
WASHINCTON. D.C 20463

F. Joseph Warin, Esquire
Kutak, Rock & Campbell
1101 Connecticut Avenue, N.W.
Washington, D.C. 20036

RE: MUR 2051
John J. Hughes

Dear Mr. Warin:

Pursuant to your letter of July 25, 1985, the Office of
the General Counsel is granting your request for an extension
of time to respond to the reason to believe finding and the
subpoena in the above-captioned matter. Your response is
due, therefore, on August 13, 1985.

Sincerely,

-0 Charles N. Steele
General Counsel

By: Kenneth A. Gross
Associate General Counsel
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August 3, 1985

Mr. Johnathon Levin
Attorney at Law
Office of the General Counsel
Federal Election Commission
1325 "K" Street, N.W.
Washington, D.C. 20463

Re: MUR 2051
Calinger for Congress Committee
John W. Herdzina, Treasurer

Dear Mr. Levin:

Thank you for your telephone call and the information
concerning procedural matters before the Federal Election Commis-

a- sion.

I- Pursuant to the subpoena, I was to produce all written
materials in my possession including notes, security agreements
and checks pertaining to bank loans in 1984 to Walter Calinger
and John Hughes, Walter Calinger and David Newell, and Walter
Calinger and Larry Myers, and pertaining to the subsequent

* renegotiation of all of these loans in 1984. I have enclosed
herein copies of all of such documents in my possession. I am
not enclosing herein copies of any of the reports which have been
previously filed with the appropriate agencies.

In connection with the general counsel's factual and legal
analysis, I have reviewed the 1984 July quarterly report of the
Committee. Apparently I misunderstand the statement in the
Analysis which states that the report itemizes $9,642 in contri-
butions, some of which is in the form of loans or loan guarantees
from three individuals. I do not see where loans are listed in
Schedule A or on the detailed summary page under contributions.
I have always tried to patently set out loans to the Committee
under the proper form and schedule.

Personally, I do not see much doubt but that "...each non-
candidate signatory has served as a guarantor for amounts which,
when combined with his other contributions, exceed the
§441a(a)(1)(A) limit." In fact, except for Mr. Myers, the
guarantee of the contributions alone, without being combined with
other contributions, exceed the §441 limit. Accordingly, the
undersigned and Committee has no real dispute with the basic
factual analysis of the general counsel. Dispute certainly does
arise in connection with the legal analysis. In part, the



Mr. Johnaton LevinPae2Ags 3,18

analysis states: "The fact that, as of December 21, the Bank
removed the individuals as guarantors does not negate the
original violation."

First cf all, a loan is considered a contribution only to
the extent of the outstanding balance. Once the undersigned and
the Committee was informed that a potential illegal contribution,
via a loan guarantee, was in existence, action was taken to
correct the situation. The guarantees of John Hughes, David
Newell and Larry Myers were destroyed by the Community Bank and
all the loans were placed in the name of Walter Calinger only.
Thus, once the guarantees were destroyed, the loan was repaid as
far as the guarantors were concerned. At that point in time the
guarantee no longer counts against the guarantor's contribution
limit. 100. 7(a) (1) (i) (C) .

In addition to the foregoing, it is my interpretation of
§103.3(b) that a contribution which appears to be illegal must,

Cr within ten days, either be returned to the contributor or depos-
ited in the campaign depository giving a statement to the FEC on
the next report that the legality of the contribution is in

'T question. Certainly, the fact that the loans had been made and
T guaranteed was patently set forth on Schedule C in the July 15,

1984 quarterly report. Accordingly, the statement noting that
the legality of the contribution was in question was more than
clearly set forth, even though by coincidence, in the report. It
is my further understanding from reading §103.3(b) that if within
a reasonable time the treasurer determines that the
"1contribution" is illegal he or she must return such contribution
and report the refund. Shortly after the undersigned and the
Committee was informed that the loan guarantees were illegal
contributions the contributions were refunded, i.e., the

C17 guarantees were destroyed. Accordingly §103.3(b) had been
complied with by the undersigned and the Committee.

interestly enough, on or about November 1, 1984, the under-
signed received an October 16, 1984 letter from Noriega E. James
(copy en~closed) pertaining to Schedule C of the July quarterly
report. I believe you can see from reading Mr. James' letter, he
d id not state the guarantees are in violation of the Federal
Election Act. Mr. James obviously read the July quarterly report
and saw that the guarantees appeared to exceed the limit set
forth in the Act. However, he did not state that fact clearly to
the undersigned. Moreover, he stated in his letter: "if the
contribution(s) in question was incorrectly reported and/or you
have additional information regarding the contributor(s), you ma
wish to submit documentation for the public record. Please amend
your report with clarifying information." Personally, I feel Mr.
James mishandled the situation by being subtle and should have

-2-
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Mr. Johnathon LevinPae3Ags 3,18

blatantly related to the undersigned the obvious alleged
violation of the Act and that the undersigned and the Committee
should rectify same by complying with §103.3(b). I also feel
that Mr. James not only had an obligation to point out potential
illegalities, but also to point out those sections of the Act
which allow for a treasurer and his committee to "nip the problem
in the bud" and rectify same.

The, Act requires political committees to register and
disclose their campaign receipts and disbursements. Obviously,
the pui-pose of this is to make sure that the committees abide by
certain contribution limits and prohibitions. The fact is that
the undersigned wholly and completely disclosed the loans in
question in the July quarterly report. That in and of itself
proves compliance with the intent and purpose of the Act. The
fact that Mr. James picked out the loans as a violation of the
Act merely shows that he was doing his job. Mr. James, or any
one else aware of each and every rule of the Act, could see the
loan problems immediately. He did not have to dig out hidden
facts of any nature. Once the undersigned and the Committee were
informed by Mr. James that he had performed his job efficiently
and correctly and Mr. James pointed out the problem to the
undersigned, the problem was rectified. The undersigned does not
contend that because as of December 21, 1984 the Bank removed the
individuals as guarantors that the original alleged violation was
void ab initio. The undersigned does, however, vigorously
contend that the fact the full disclosure was made to the
Commission in the July quarterly report, the fact that Mr. James
discovered (as he should have) an alleged violation, the fact
that the alleged violation was reported to the undersigned, and

N the fact that the violation was promptly corrected, complies with

the remedying sections of the Act.

It is impossible for me to set forth in this short letter
the facts and feelings that t,--he undersigned and the Committee
have which should convince your office that no action should be
taken against myself or the Committee. I am interested in
pursuing a pre-probable cause conciliation.

Very truly yours,

John W. Her dzina
Treasurer
Calinger for Congress Committee

jWH :kjs
Enc.

-3-
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ANNUAL The cost of my FINANCEDI:R IMT~nc credit as a year-I
PERCENTAGE ly rate aar CHARGE
RATE 2% over RegionalJ

rim a- % 1 $

The dollar amount Amu t hie amount oll ca l tCXWprovided to me or on have paid after I have
the credit will cost Financed my behalf. Payments made all payments
me. as scheduled.

s 2,000.00$

You have the right at this time to receive an itemization of the Amount Financed. C1 I want an itemization LX I do not want an itemization

Your PAYMENT SCHEDULE will be:

Number of Payments Amount of Payments When Payments Are Due

F'--"Demand ....

INTEREST RATE
A. E This loan has a fixed interest rate.

B. g} This loan has a variable interest rate. The annual percentage rate may increase during the term of this transaction If the prime interest rate of the Creditor

increases. The interest rate will not increase above %. The maximum interest rate increase at one time will be _%.

The rate will not increase more than once 13 every year. l _ Any Increase will take the form of C3 higher payments amounts;

E- more payments of the same amount; [] a larger amount due at maturity. For example. if the interest rate increased by % in

E one year; 13 [] 0 your regular payments will increase to $ ,] you will have to make

additional payments; D your final payment will Increase by S
INSURANCE

Credit Life and Credit Disability insurance are not required to obtain credit, and will not be provided unless you sign and agree to pay the additional cost The

maximum Credit Life Insurance available on this loan when made is $

As additional Credit Life Insurance becomes available through the du etetdnes5, it will be provided at an additional cost of S
per S1.000 00 of coverage, authorization for premium collection is =. b i t with the Creditor.

Yr)u may obtain property insurance from anyone you want who is

SECURITY INTEREST

A X This loan is covered by a security agreement dated

Persnal Guarantees

19 _ covering the following property

B This loan is unsecured.

LATE CHARGE: If payment is not made in full within ten (10) days after its scheduled date. Creditor may charge Debtor(s) a late charge of F1 live percent (5%) of

each delinquent installment or S5.00. whichever is less: X interest on each installment not exceeding the highest possible contract rate permitted by law. The current

rae .i 2% over regi.onal prime
PREPAYMENT: If you pay off early, you

may X will not have to pay a penalty. which will be computed as follows:

may will not be entitled to a refund of part of the finance charge. computed using the Actuarial Method:

ADDITIONAL CHARGES Otftc:al fees and taxes S

Other $_
THIS OBLIGATION IS PAYABLE ON DEMAND

See your contract documents for any additional information about non-payment, default, any required repayment in full before the scheduled date, and prepayment
re'u-js and penalties

CONSUMER SINGLE PAYMENT OR DEMAND NOTE

The uriJersigned promisels) to pay to the order of COMMUNITY BANK OF NEBRASKA,

T':o Thousand and 00/100 ---------------------------- ollars($ 2,000.00

on..... I9ema, d.. lg_.._at creditor's office and also to pay ' a minimum loan fee of S r interest on the unpaid
bea-ce1% ve regionai

balar~e of this note from the date of this note until debtor has paid qff the note in full, at the annual rate of ,p" - -1 %0. Compute the finance charge

on t'e basis of the actual number of days elapsed and a 365 day year. The creditor has a right of set off or lien on any deposit in the financial institution which is

the p-operly of a debtor or co-debtor.
The maKers. principals. sureties. endorsers and guarantors of this note severally waive presentment for payment, demand, protest and notice of protest and non-payment
thereof, arid all defenses on the ground of any extension of the time of payment that may be given by the holder or holders to them or either of them.

-Detor wIl pay a loan fee F_ when this note is due; [] , and' also when creditor demands payment.

NOTICE TO DEBTOR: Do not sign this agreement before you read it or if it contains blank spaces. You are entitled to a copy of the contract you sign. Keep this agree-

ment to protect your legal rights. By signing below, you also acknowledge receipt of a copy of this note on the date hereof.

e vurpose of Loan- . Campaian Exoeres .P ,

's Sgnature" Debtor'sAddress 1407 S. 13th St., Omaha, Ne 681

waiter l. aiinger
Debtor's Signature

L'-._.'. NF260-828 Single Payment or Demand Note

Debtor's Address

08

I
Note No. %_ _ .__ __ _ ,__ __ _

_F_ ]I FEDERAL TRUTH IN LENDING DISCLOSURE

Creditor, Y 4 K OF NEBRASKA,

Debtors Name. Walt Calinger for Congress
.~.~orr s Adfrss 1407 S. 13th St., Omaha, Ne. 68108

The fullowing disclosures are being made as required by the Truth-In-Lending Act and the Truth-in-Lending Simplification and Reform Act:



________________________________ 
U'-

FEDERAL TRUTH IN LENDING DISCLOSURE

Creditor COMMUNITY B OF NEBRASKA,

Debtor's Nm gALT CALIaGER FOR ESS -

Debtor's Address.--
4 Q7 S. 13 St. - Orrlah,NE 68108 ___

CONSUMER blNULtl PATM,'I4I URl uEMANu ,I.

The undersigned promises) to pay to the order of COMMUNITY BANK OF NEBRASKA,

Five Thousand and 00/100 ------------------------------------------ $5,000.00
Dollars (S ______________-

on_ - emand , 19- at creditors office and also to pay .- a minimum loan fee of $ XLa interest on the unpaid

balance of this note from the date of this note until debtor has paid off the note in full, at the annual rate of , -I-Ma-, ,. Compute the finance charge

on the bass of the actual numtber of days elapsed and a 365 day year. The creditor has a right of set off or lien onL an'y'deposit in the financial institution which is

the propert' of a debtor or co-debtor.

The makers, principas. sureties endorsers and guarantors of this note severally waive presentment for payment, demand, protest and notice of protest and non-payment

thereof, and all defenses on the ground of any extension of the time of payment that may be given by the holder or holders to them or either of them.

Debtor will pay a loan fee 7_7hen this note is due; C ; and also when creditor demands payment.

NOTICE TO DEBTOR: Do not sgn this agreement before you read it or if it contains blank spaces. You are entitled to a copy of the contract you sign. Keep this agree-

ment to protect your legal -hIs By signing below, you also acknowledge receipt of a copy of this note on the date hereof.

Purpose of Loan -4amf f es

Debtor's Signatk

Debto(s Signaturn •Y . - _ " % .....

NF260-828 Single Payment or Demand Note

Debtor'sAddress 1407 S. 13 St - Omaha, NE 68108

IebtoresAddress 1407 S. 13 St. - Omaha, NE 68108

d Reform Act:

Vh. #'-,,,..o ,',.',i,.. are being made as required by the Truth-In-Lending Act and the Truth-in-Lending Simpliicillion

ANNUAL The cost of my FINANCE The dollar amount Amount rhe amount of cred t Total of The amount I witI NUC AGE credit as a year- the credit will cost Financed m t behalf. or have ad at
PERCENTAGE iy ratIe CHARGE me. a as scheduled.RATE 2% Qver:Regional '000

$e I w a 5,000.00X a dl

You have the right a, this time to receive an itemization of the Amount Financed. I want an itemization 1 do not want an itemization

Your PAYMENT SCHEDULE will be ......

Number of Payments Amount of Payments When Payments Are Due

INTEREST RATE
A. This loan has a fixed interest rate
B. This loan has a variable interest rate. The annual percentage rate may increase during the term of this transaction if the prime interest rate of the Creditor

increases. The interest rate will not increase above %. The maximum interest rate increase at one time will be_ _ _

The rate will not increase more than once E every year; C3 . Any increase will take the form of E3 higher payments amounts;

D more payments of the same amount; C[ a larger amount due at maturity. For example, if the interest rate increased by % in

C one year; - 1C your regular payments will increase to S _ _ _ you will have to make

additional payments. r7 your final payment will increase by $

INSURANCE
Credit Life and Credit Disability insurance are not required to obtain credit, and will not be provided unless you sign and gat!6ft iff the additional cost. The

maximum Credit Life Insurance available on this loan when made is S ___________________

As additional Credit Life Insurance becomes available through the reduction of other Indebtedness, it will be roid n a0tib~d

per S1.000.00 of coverage, authorization for premium collection is covered by a separate agreement with the Credito

Type Premiumn e A A. '

Credit Life I want credit "o
life insurance -, !.. ".- ;

Iwant credit ...-;" z: -","
Credit Disability Credit Dsability ~ ~~~~~disability insurance ,.. 7 U, - .:2

Credit Life and I want credit life and
D sabthty disability insurance

You may obtain property insurance from anyone you want who is acceptable to Creditor. If you get the insurance from creditor

SECURITY INTEREST

A X Ths loan is covered by a security agreement dated ,,April 27. -- , 19 4 covering the following property

Personal Guarantees

B - This loan is unsKured.
LATE CHARGE: If payment is not made in full within ten (10) days after its scheduled date. Creditor may charge Debtor(s) a late charge of -_five percent (5%) of

delan 1,nt insatr'eat or S5 00 ic.eer is less: E interest on each installment not exceeding the highest possible contract rate permitted by law. The current
ea 2 over te(lonal Prlne

rate is -_ •
PREPAYMENT. If you pay off early. you

may I I ll not have to pay a penalty, which will be computed as follows: NA

"iay "iii not be entitled to a refund of part of the finance charge, computed using the Actuarial Method:

ADDITIONAL CHARGES Official fees and taxes S

Other S $
§ THIS OBLIGATION IS PAYABLE ON DEMAND
See your contract documents for any additional information about non-payment, default, any required repayment in full before the scheduled date, and prepayment

refunds and penat-es

anl



WALT CALINGER FOR CCNGRESS

SUMMARY OF LOAN ACCOUNTS

June 29, 1984

Date of Loan

4-27-84

5-05-84

5-10-84

Amount of Loan

$ 5,000

2,000

10,000

Interest Rate

14.75

14.75

15.25

Per Diem

2.02

.81

4.18

Payoff
Balance

$ 5,127.29

2,044.45

10,208.90

1<§~6~~
I,

1



FLE COPY
July 23, 1985

Certified Mail No. P 014 044 163
Return Receipt Requested

General Counsel
Federal Election Commission
1325 "K" Street, N.W.
Washington, D.C. 20463

Re: MUR 2051
Calinger for Congress Committee
John W. Herdzina, as treasurer

Dear Sir or Madam:

On this 23rd day of July, 1985 I received a letter from
T John W. McGarry concerning possible violation to USC Section

441a(f). I also received on this day a Subpoena to Produce
Documents together with a description of preliminary procedures

cr, for processing possible violations discovered by the Federal
Election Commission. First of all, in connection with the
Subpoena, I will be glad to produce any and all records which
I have in my possession concerning the Calinger for Congress
Committee. However, it is my understanding that if I request
a desire to enter into negotiations directed towards reaching
a conciliation agreement, and should you be kind enough to grant
same, the time limit involved in the Subpoena would be stayed.
If this is incorrect please inform me and I will immediately
produce the documents.

I am optimistic that I can demonstrate to you that no action
should be taken against myself or the Committee. I am interested
in pursuing a pre-probable cause conciliation. I desire to enter
negotiations directed towards reaching a conciliation agree-
ment. If there is a problem with the reports or the content
thereof I certainly wish to work with your office in attempting
to correct such problem or prevent any future problem. I prefer
to do this by informal methods of conference conciliation and
persuasion.

If anything further is needed in connection with this request
please let me know immediately.

Very truly yours,
cc: Ms. Marjorie W. Emmons

Mr. Walter Calinger
John W. Herdzina, Treasurer
Calinger for Congress Committee
8712 West Dodge Road, Suite 300
Omaha, Nebraska 68114

PLEASE NOTE THE ADDRESS CHANGE



FEDERAL ELECTION COMMISSION e2 0 2 -2 3

WASHINCON. D.C. 20463

July 18, 1985

John W. Herdzina, Treasurer
Calinger for Congress Committee
1407 South 13th Street
Omaha, Nebraska 68108

RE: MUR 2051
Calinger for Congress Committee
John W. Herdzina, as treasurer

Dear Mr. Herdzina:

On June 26 , 1985, the Federal Election Commission
determined that there is reason to believe that the Calinger for

V Congress Committee and you, as treasurer, violated 2 U.S.C.
S 441a(f), a provision of the Federal Election Campaign Act of
1971, as amended ("the Act"). The General Counsel's factual and
legal analysis, which formed a basis for the Commission's
finding, is attached for your information.

Under the Act, you have an opportunity to demonstrate that
r no action should be taken against you and your committee. You

may submit any factual or legal materials which you believe are
relevant to the Commission's consideration of this matter.
Please submit such materials along with your response to the
enclosed Subpoena to Produce Documents.

You may consult with an attorney and have an attorney assist
Syou in the preparation of your responses to this subpoena. If

you intend to be represented by counsel, please advise the
Commission by completing the enclosed form stating the name,
address and telephone number of such counsel, and authorizing
such counsel to receive any notifications and other
communications from the Commission. It is required that you
submit the information under oath and that you do so within ten
days of your receipt of this letter and subpoena.

In the absence of any additional information which
demonstrates that no further action should be taken against your
committee and you, as treasurer, the Commission may find probable
cause to believe that a violation has occurred and proceed with
conciliation.



John W. Herdzina, Treasurer
Page 2

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11
C.F.R. S 111.18(d). Upon receipt of the request,-E-e Office of
General Counsel will make recommendations to the Commission either
proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
pursued. The Office of General Counsel may recommend that pre-
probable cause conciliation not be entered into at this time so
that it may complete its investigation of the matter. Further,
requests for pre-probable cause conciliation after briefs on
probable cause have been mailed to the respondent will not be
entertained.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause must
be demonstrated. In addition, the Office of General Counsel is

0 not authorized to give extensions beyond 20 days.

"-- The investigation now being conducted will be confidential in
ce accordance with 2 U.S.C. SS 437g(a)(4)(B) and 437g(a) (12) (A),

unless you notify the Commission in writing that you wish the
investigation to be made public.

For your information, we have attached a brief description
of the Commission's procedures for handling possible violations
of the Act. If you have any questions, please contact Jonathan

r Levin, the attorney assigned to this matter, at (202)523-4000.

Jo n Warren McGarry
Chairman

Enclosures
Subpoena to Produce Documents
General Counsel's Factual and Legal Analysis
Procedures
Designation of Counsel Statement



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
)

MUR 2051

SUBPOENA TO PRODUCE DOCUMENTS

To: John W. Herdzina, Treasurer
Calinger for Congress Committee
1407 South 13th Street
Omaha, Nebraska 68108

PURSUANT to 2 U.S.C. S 437d(a) (3), and in furtherance of its

investigation in the above-styled matter, the Federal Election

Commission hereby subpoenas all written materials in your possession,

including, but not limited to, notes, security agreements and checks,

pertaining to bank loans in 1984 to Walter Calinger and John Hughes,

Walter Calinger and David Newell, and Walter Calinger and Larry

- Myers, and pertaining to the subsequent re-negotiation of all of

Sthese loans in 1984.

Notice is given that these materials must be submitted to the

Office of the General Counsel, Federal Election Commission, 1325 K

Street, N.W., Washington, D.C. within ten days of your receipt of

this subpoena. Legible copies which, where applicable, show both

r sides of documents, may be substituted for originals.

NWHEREFORE, the Chairman of the Federal Election Commission has

hereunto set his hand in Washington, D.C. on this L day of

Zt4,41O , 1985.

Johi Wi:~ Garry/
Cha rman r

ATTEST:

Marjor W. Emmons
Secretry to the Commission



GENERAL COUNSEL'S FACTUAL AND LEGAL ANALYSIS

MUR NO. _2Q5L

RESPONDENT Calinger for Congress Committee
John W. Herdzina, as treasurer

SUMMARY OF ALLEGATIONS

The Calinger for Congress Committee, the principal campaign

committee of Walter M. Calinger for election to the House of

Representatives from the Second District of Nebraska, was

referred by the Reports Analysis Division (RAD) to the Office of

the General Counsel for the receipt of excessive contributions

from three individuals.

FACTUAL BASIS AND LEGAL ANALYSIS

The 1984 July Quarterly Report of the Calinger for Congress

Committee ("the Committee") itemized $9,642 in contributions,

some in the form of loans or loan guarantees from three

e individuals. These contributions were designated for the

primary, resulting in the receipt by the Committee of apparent

excessive contributions.

Schedule A of the report disclosed the receipt of a $1,000

contribution from John Hughes on May 2, 1984. Schedule C of the

report disclosed a $10,000 loan from the candidate and Mr. Hughes

on May 10, 1984, due on demand at 14.75% interest.

Schedule A also disclosed a $5 contribution from David

Newell on May 10, 1984, bringing his yearly non-loan contribution

total to $80. Schedule C of the same report disclosed the

receipt of $5,000 from the candidate and Mr. Newell on April 27,

1984, due on demand at 15.75% interest.
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Schedule A also disclosed the receipt of a $100 contribution

on April 26, 1984, from Larry and Mariana Myers, bringing their

yearly non-loan contribution total to $125. Schedule C disclosed

a $2,000 loan to the Committee from the candidate and Mr. Myers

on May 5, 1984, due on demand at 15.75% interest.

After two Requests for Additional Information were sent to

the Committee, one on October 15 and one on November 8, the

Committee replied, on November 16, 1984, that it would "tend to

these matters immediately." on January 3, 1985, the Committee

submitted an amended Schedule C disclosing the source of the

loans as the Community Bank with the candidate as the sole

endorser or guarantor. The interest rate for each loan was

listed as ten percent.

7r In a telephone conversation on January 28, 1985, and in a

letter attached to an amended July Quarterly and received on

February 28, the Committee treasurer explained the apparently new

Tr circumstances of the loans. The treasurer stated that the non-

candidate individuals were "accommodating makers" or

C $"accommodating parties" to the loans. He informed PAD that, upon

being informed by the treasurer that the Commission considered

"1guarantees" to be "the same as contributions," the bank "rewrote

the Notes and the guarantees of Hughes, Newell and Myers were

destroyed." According to a letter from the bank to the

candidate, dated December 21, 1984, and enclosed by the

treasurer, the loans were now "unsecured and unguaranteed."

While none of the reports or documents submitted disclosed

when the bank removed the three individuals as loan guarantors,
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the Committee's 1984 October Quarterly (which was not received

until January, 1985) disclosed that, between July 17 and

September 21, 1984, the Committee had repaid the full amount of

the principal of the $5,000 and $2,000 loans with interest. The

October report revealed that, as of September 30, $814 of the

$10,000 loan had been repaid, and the bank's letter of

December 21 indicated that $2,000 of this loan had been repaid.

Section 441a(a) (1) (A) of Title 2 prohibits contributions

from a person to any candidate and his authorized political

committees with respect to any election for federal office which,

OD in the aggregate, exceed $1,000. Section 441a(f) prohibits

knowing acceptance of any contribution made in violation of

section 441a. Section 431(8) (A) (i) states that the term

"contribution" includes a loan. Section 431(8) (B) (vii) (I)

provides that a loan from a bank is considered "a loan by each

7 endorser or guarantor in that proportion of the unpaid balance that

T each endorser or guarantor bears to the total number of endorsers or

guarantors."

In this matter, each non-candidate signatory has served as a

guarantor for amounts which, when combined with his other

contributions, exceed the S 441a(a) (1) (A) limit. The fact that, as

of December 21, the bank removed the individuals as guarantors does

not negate the original violation. The treasurer has posed the

< that the non-candidate signatories were not really

contributors because they were "accommodating makers." This is of

no significance in determining the status of the individuals under
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the Act. An accommodation party "is one who signs an instrument in

any capacity for the purpose of lending his name to another to it."

Neb. UCC 3-415(1). He is liable just as anyone else in the capacity

in which he signs (e.g., maker, endorser), except that he can never

be liable to the party he is accommodating. The official comment to

UCC 3-415 states that "[slubsection (1) recognizes that an

accommodating party is always a surety (which includes a

guarantor)...."

Under the Act, therefore, the non-candidate individuals, as the

sole co-makers with the candidate on the loans, have contributed

half the amount of the loans. The Committee, therefore, has

o accepted contributions in excess of $1,000 from each individual.

Based on the foregoing analysis, the Office of the General Counsel

recommends that the Commission find reason to believe that the

Calinger for Congress Committee and John W. Herdzina, as treasurer,

violated 2 U.S.C. S 441a(f).

N*1



DESC.RI PTA OF PIRELIMINA.RY -P R 0CEDAS
FOR PROCESSiNG POSSIBLE VIOLATIONS DISCOVERED BY THE

FEDERAL ELECTION COMMISSICN

Possible violations discovered during the normal course
of the Ccmmi-sion's supervisory responsibilities shall bereferred to the Enforcement Division of the Office of General
Counse! where they are assigned a MUR (Matter Under Review)
number., and assigned to a staff member.

Following review of the- information which generated the
UR, a reco-mmendation on how to proceed on the matter, which

shall include pre!imina-y legal and factual analysis, and any
info-ation ccmpied from materials available to the Commission
shall be submitted to the Conmission. This initial report
shall recommend either: (a) that the Cornissicn find reason

- to believe that a possible violation of the Federal Electi-on
Campaign Act (FECA> may have occurred or is about to occur
and that the Ccmnm=ission conduct an investigation of the' matter;

" or (b) that the CoL.mission find no reason to.believe thataposslb~ rio ..
sible violati, of the FECA has occurred and that the

Commission close the file on the matter.

Thereafter, if the Ccm.ission decides by an affirmative-
vote of four (4) Comissioners that there is reason to believe
that a violation of the Federal Election Campaign Act (FECA)
has been ccmmitted or is about to be co.-mritte0, the Off ice

Tr of the General Cunsel shall open an i.nvestigation into the
-atter. Ucn not ification of the Comm ission's finding(s),

within 15 eays a respondent(s) may submit .any factual or legal
i- materials relevant .to the allegations. During the investigation,

the Commission shall have the power to subpoena documents, to
z-bcen=_ individuals to appear for depositions, ana to orders
answers to interrogatories. The respondent(s) may be contacted
more than once by the Commission in its investigation. .



cO
during t -period of investigation, the rczonnt~s)Inicae a desire to enter into conciliat.cn, the Office ofe.-era CounSel staff naybecin the conciliation process "rorto a finding of probable cause to believe a violation hasbeen ccmmitted. Conciliation is an informal method-of conference

and persuas,_n to endeavor to correct or prevent a violation ofthe Federal Election Carpaign Act (FECA). ;ost often,-theres ult of conciliation is an agreement signed by the C=&missand the respondent(s). The Conciliation Agreement must be adoptedby four votes of the ComInssion before it becomes final.sicnature by the Co-jssion and the respondent(s), the CAterssonshall make public the Conciliation Agreement.

fif the investication warrants), and no conciliation agree-ment is enered Into prior to a probable cause to believe findinc,the General Counsel must notifv the respondent(s) of his intentto proceed to a vote on probable cause to believe that a violationc z "- 6 ra violecc -.e Federal Elect.on Cam~aicn Act (FECA) has been cim oris about o be cf-_ tte* Included with the notif-c on to the-€ -- 6. -- - =- -pondent(s) shall be . brie: settinc fort t •co e,, rt .h e Do si of thGeneral Counsel on the lecal and factual issues of the case."ithhn 15 days of receipt of. such brief, the respond ent(si mavM a brief posing the position of. respondent(s) and reply'ngto "the brie. of the General Counsel. Both briefs Will then be... it t.e Comwrission Secretary and willI bt ccnsidered by.Cc-misszon. Therea-fter, if the Comj'ss ion deter,inee by an-, C...mis . .. T!!e eaf m - " e .... 0-: sa::.tve 7.:=oe Cf four (4) C.-:.issione-s That There is prc"-" .cause to beae!ve that a violation of the 7-CA has been co..ittedcr is about to be ccmritted conciliation must be undertaken fora neiod of at least 0 days but not more than 90 days. 1f theCC-.-55.- is unable to correct or prevent any vloation of the:= -.~~~C Ofrcc the tlnte = o---uch co-ciiaton the Office of General Counsel mac- re-" cc.m .d that the Ccfmiiszon file a civil suitn s Lt.e0- ' = 0- 6-- C- .. .^ -- aC"s-:r ....... e.._cr:_ the Federaj. - ecticn Cam,,aicn- .ct (FtCA).-- fereafter, the C Im ssjon may, upon an affirmative vcte of four!. (4) Cc-.7sissior.ers institute civil action for relief in the
DistrcCt Court Cf the United States.

See 2 U.S.C. 437c, 1. C.F. R. Part ill.

NI C v , bve r I9E0



STATtNT OF DESIGNATION OF CO'SEL

MUR

NAME OF COUNSEL:

ADDRESS:

TELEPHONE:

The above-named individual is hereby designated as my

counsel and is authorized to receive any notifications and other

communications from the Commission and to act on my behalf before

the Commission.

Date Signature

RESPONDENT'S NAME:

ADDRESS:

HOME PHONE:

BUSINESS PHONE:

/ I, /



Mepno fro! .
JOHN W. HERDZINA

8712 West Dodge Road
392-1250 Omaha. Nebraska 68114
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LAW OFFICES

ABRAHAMS, KASLOW & CASSMAN

S71Z WEST DODGE ROAD

SUITE 300

OMAHA, NEBRASKA 68114

TELEPHON [ 302-12SO

AREA CODE 402

April 25, 1985

MILTON R.ABRAMAMS

DEN E. KASLOW

FREDERICA S. CASSHAN

HOWARD J. KASLOW

FRANK F. POSPISHIL

WILLIAM H. COATES

JOHN W. HEROZINA

JOHN S. KATELMAN

HARVEY B. COOPER

RANDALL C. HANSON

R. CRAIG FRY

PAUL R. CLOFSON

TERRENCE P. MAHER

Ms. Julie Gomez
12206 Orchard
Omaha, Nebraska 68137

Dear Julie:

Enclosed please find a letter of April 18, 1985 and a copy
of the letter dated March 26, 1985, from the Federal Election
Commission. I do not understand how the March 26 letter got
side-lined, but apparently it did. As you can see from the April
18 letter, the FEC may be a bit perturbed at my failure to

Srespond earlier. Would you please check the referenced entries
and make out an amended filing. I am sure the only amendments
that need be made are the pages in concern.

IIf you have any questions, please do not hesitate to call
me.

Very truly yours,

John W. Herdzina
For the Firm

JWH:kjs
Enc.
cc: Walter Calinger

I

r C



April 25, 1985

Federal Election Commission
Washington, D.C. 20463

ATTN: Noriega E. James
Reports Analyst
Reports Analysis Division

Re: Identification No. 108367
C00175281

Dear Mr. James:

In connection with your letter of April 18, 1985, an
explanation of the $-92.73 is forthcoming. Thank you for your
patience.

Very truly yours,

John W. Herdzina

JWH:kjs

cc: John D. Gibson
CAssistant Staff Director

Reports Analysis Division



WALTER M. CALINGER
ATTORNEY AT LAW

1407 SOUTH 13TH STREET TELEPHONE

OMAHA. NEBRASKA 55106 (402 34-GS"

June 17, 1985

Julie Gomez
12206 Orchard
Omaha, NE 68137

RE: Federal Election Commission

Dear Julie:

Enclosed please find a copy of the Report covering the period
from July 1, 1984 to September 30, 1984.

John Herdzina sent you a letter previously regarding amendments that needed
to be made regarding this report.

C"

Please try to get this report amended and sent out this week, as
there is little or no time left before further measures will be taken
by the Federal Election Commission.

I understand that you are extremely busy, but your help in completing
the attached would be most appreciated.

Sincerely yours,

Secretary to Walter M. Calinger

Enclosures
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FEDERAL ELECTION COMMISSION
WASHING TON. D.C. 2046 1 RQ- 3

April 18, 1985

John W. Herdzina, Treasurer
Calinger for Congress Committee
1407 South 13th Street
Omaha, NE 68108

Identification Number: C00175281

Reference: October Quarterly Report (7/1/84-9/30/84)

Dear Mr. Herdzina:

This letter is to inform you that as of April 17, 1985, theCommission has not received your response to our request foradditional information, dated March 26, 1985. That noticeSrequested information essential to full public disclosure of yourFederal election financial activity and to ensure compliance with
provisions of the Federal Election Campaign Act (the Act). A
copy of our original request is enclosed.

If no response is received within fifteen (15) days from thedate of this notice, the Commission may choose to initiate audit
or legal enforcement action.

If you should have any questions related to this matter,please contact Noriega James on our toll-free number (800) 424-9530 or our local number (202) 523-4048.

Sincerely,

ohn D. Gibson
?" Assistant Staff Director

Reports Analysis Division

Enclosure
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FEDERAL ELECTION COMMISSION
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John W. Herdzina, Treasurer
Calinger for Congress Committee
1407 South 13th Street
Omaha, NE 68108

Identification Number: C00175281

Reference: October Quarterly Report (7/1/84-9/30/84)

Dear Mr. Herdzina:

This letter is prompted by the Commission's preliminary
review of the report(s) referenced above. The review raised
questions concerning certain information contained in the
report(s). An itemization follows:

-On the Detailed Summary Page, Line 11(a) Column A
minus the unitemized receipts equals $-92.73. The
total of all entries itemized on Schedule A for Line
11(a) equals $5,850.00. These totals should be the
same. Please explain the discrepancy and amend your
report(s) accordingly. (11 CFR 104.3(a))

-Your report was not signed. Please amend this filing
to include the original signature of the treasurer or
the designated assistant treasurer. (2 U.S.C. 434(a))

t . An amendment to your original report(s) correcting the above
problem(s) should be filed with the Clerk of the House of
Representatives, 1036 Longworth House Office Building,
Washington, DC 20515 within fifteen (15) days of the date of
this letter. If you need assistance, please feel free to contact
me on our toll-free number, (800) 424-9530. My local number is
(202) 523-4048.

Sincerely,

1 /

Noriega E. James
Reports Analyst
Reports Analysis Division



FEDERAL ELECTION COMMISSION
• \kWASHI\(AIO%.I).C., 20463

14 1 RQ- 2

John W. Herdzina, Treasurer RQ-2
Calinger for Congress Committee ' .
1407 South 13th Street
Omaha, NE 68108

Identification Number: C00175281

Reference: October Quarterly Report (7/1/84-9/30/84)

Dear Mr. Herdzina:

This letter is prompted by the Commission's preliminary
- review of the report(s) referenced above. The review raised

questions concerning certain information contained in the
report(s). An itemization follows:

-On the Detailed Summary Page, Line 11(a) Column A
minus the unitemized receipts equals $-92.73. The
total of all entries itemized on Schedule A for Line
11(a) equals $5,850.00. These totals should be the
same. Please explain the discrepancy and amend your
report(s) accordingly. (11 CFR 104.3(a))

-Your report was not signed. Please amend this filing
to include the original signature of the treasurer or
the designated assistant treasurer. (2 U.S.C. 434(a))

An amendment to your original report(s) correcting the above
problem(s) should be filed with the Clerk of the House of
Representatives, 1036 Longworth House Office Building,
Washington, DC 20515 within fifteen (15) days of the date of
this letter. If you need assistance, please feel free to contact
me on our toll-free number, (800) 424-9530. My local number is
(202) 523-4048.

Sincerely,

Noriega E. James
Reports Analyst
Reports Analysis Division



LAW OFFICES

ABRAHAMS, KASLOW & CASSMAN

1175 WOODMEN TOWER

OMAHA, NEBRASKA 68102-2083

TELEPHONE 341-4334

AREA CODE 402

MILTON R. ABRAHAMS
BEN E. KASLOW

FRAEoRICK S. CASSMAN

HOWARD J. KASLOW

FRANK F. POSPISHIL

WILLIAM H. COATES

JOHN W. HEROZINA

JOHN S. KATELMAN

HARVEY B. COOPER

RANDALL C. HANSON

f. CRAIG PRY

PAUL R. ELOFSON

December 31, 1984

Federal Election Commission

Washington, D.C. 20463
ATTN: Noriega E. James

Reports Analyst

Re: Walter Calinger
Identification No. C00175281
Reference: July Quarterly Report (4/26/84-6/30/84)

Dear Mr. James:

The undersigned is the Treasurer of the Calinger for Con-
gress committee. Mr. Calinger did not win the primary election.

Pursuant to your letter of October 16, 1984, I am enclosing
herein the Amended Schedule C in regard to "Loans". I am sending

a copy of the Amended Schedule C together with this letter to the

Clerk of the House of Representatives and to the Nebraska Secre-

tary of State.

Very truly yours,

John W. Herdzina

JWH:kjs

E____



FEDERAL ELECTION COMMISSION
VASHINCTON.DC. 204b I

RQ-2

John W. Herdzina, Treasurer
Calinger for Congress Committee = -
1407 South 13th Street
Omaha, NE 68108

Identification Number: C00175281

Reference: October Quarterly Report (7/1/84-9/30/84)

Dear Mr. Herdzina:

This letter is prompted by the Commission's preliminary
review of the report(s) referenced above. The review raised
questions concerning certain information contained in the
report(s). An itemization follows:

-On the Detailed Summary Page, Line 11(a) Column A
minus the unitemized receipts equals $-92.73. The
total of all entries itemized on Schedule A for Line
11(a) equals $5,850.00. These totals should be the
same. Please explain the discrepancy and amend your
report(s) accordingly. (11 CFR 104.3(a))

-Your report was not signed. Please amend this filing
to include the original signature of the treasurer or
the designated assistant treasurer. (2 U.S.C. 434(a))

An amendment to your original report(s) correcting the above
problem(s) should be filed with the Clerk of the House of
Representatives, 1036 Longworth House Office Building,
Washington, DC 20515 within fifteen (15) days of the date of
this letter. If you need assistance, please feel free to contact
me on our toll-free number, (800) 424-9530. My local number is
(202) 523-4048.

Sincerely,

Noriega E. James
Reports Analyst
Reports Analysis Division



ORTS OF RECEIPTS AND DISBURSEME
For Authorized Committee

(Summary Page)
IrLG RAT-E -v-1 [~~REA

I certify tnat I have examined this Report and to the best of my knowledge For further information. contact:
and belief it is true. correct and complete. Federal Election Commission

'Toll Free 800424-9530
Local 202-523-4068

Type or Print Name of Treasurer

Date

NOTE: Submission of false erroneous or incomplete information may subject the person signing thus Report to the penalties of 2 U.S.C. §437g.

All previous versions of FEC FORM 3 and FEC FORM 3a are obsolete and should no longer be used.

L ' .IJ. FEC FORM 3 (3/80)

1~f

1. Name I~ C mmettee (in Full) 2. FEC Identification Number

1t m -. 3.wIet 108 3(07
Address (Number ntret)3.Ij Ihi Repo., an Amendment?

; /p1 ro~f Ind1'IYE NO
City, State and Zip Code I'1Check if address is different then previously reported.

4. TYPE OF REPORT

April 15 Quarterly Report Twelfth day report precedingElection)

El July 15 Quarterly Report election on in the State of

October 15 Quarterly Report E Thirtieth day report following the General Election on

E January 31 Year End Report in the State of

E July 31 Mid Year Report (Non-election Year Only) E Termination Report

This report contains activity for - 5d Primary Election E General Election E Special Election El Runoff Election

f SIJMMARY COLUMN A COLUMN B
5.CvrngPro 7/I~( toh______ This Period Calendair Yea-to-Oate5. Covering Period "tlg, hroughhP.o ~ .. V.,O,

6. Net Contributions (other than loans) . - . - -

(a) Total Contributions (other than loans) (From Line 11 (e)).. ......... .. , O O . %' 3
"  l /4( 0 o 82i

b) Total Contribution Refunds (from Line 20 d)). ....-................ 0 COO

(c) Net Contributions (other than loans) (subtract Line 6 ( from 6a).. . , 0 1-. S0 3 , ( . z

7. Net Operating Expenditures

(a) Total Operating Expenditures (from Line 17) ................. 4 18

1b) Total Offsets to Operating Expenditures (from Line 14) ...-. .I..

(c) Net Operating Expenditures (Subtract Line 7 (b) from 7 (a)) ...... 9,

8. Cash on Hand at Close of Reporting Period (from Line 27) ............
9. Debts and Obligations Owed TO The Committee 6,O • - -.

(itemize all on Schedule C or Schedule D)........................

10. Debts and Obligations Owed BY The Committee . 07 . . . .

(Itemize all on Schedule C or Schedule D) ............... ,. . ,__



DETAILED SUMMARY PAGE
of Receipts and Disbursements

(Page 2. FEC FORM 3)

Norf Commiltee fin Full) Report Covering the Period:60 (OPmff tA1 o4I'" From: "';104 To. A 8

I. RECEIPTS

11. CONTRIBUTIONS (other than loans) FROM:

(a) Ind;viduals/Persons Other Than Political Committees. ........

(Memo Entry Unitemized S _i f5 7, )
(b) Political Party Committees...............

(c) Other Political Committees ...........................

(d The Candidate ...................................

(e) TOTAL CONTRIBUTIONS (other than loans (add 11(a), 11 (b) 11()

and 11 (d).

12. TRANSFERS FROM OTHER AUTHORIZED COMMITTEES ..........

13. LOANS:

(a) Made or Guaranteed by the Candidate ......................

(b) All Other Loans ...................... .............

(c) TOTAL LOANS (add 13 (a) and 13 b).....................

14. OFFSETS TO OPERATING EXPENDITURES (Refunds, Rebates, etc.)

15. OTHER RECEIPTS (Dividends. Interest. etc.). ,..................

16. TOTAL RECEIPTS (add 11( e). 12.13 (c), 14 and 15) ..............

II. DISBURSEMENTS

17. OPERATING EXPENDITURES ...........................

18. TRANSFERS TO OTHER AUTHORIZED COMMITTEES ............

19. LOAN REPAYMENTS:

(a) Of Loans Made or Guaranteed by the Candidate................

(b) Of All Other.Loans. ................................

(c) TOTAL LOAN REPAYMENTS (add 19 (a) and 19 (b))............

20. REFUNDS OF CONTRIBUTIONS TO:

(a) Individuals/Persons Other Than Political Committees .............

(b) Political Party Committees ............................

c) Other Political Committees ...........................

(d) TOTAL CONTRIBUTION REFUNDS (add 20 (a). 20 (b). and 20 (c) . .

21. OTHER DISBURSEMENTS ..............................

22. TOTAL DISBURSEMENTS (add 17.18.19 (c).20 (d and 21) .........

COLUMN A
Total This Period

COLUMN B
Calendar Year-to.Date

*OO~7 O 1(b)

O. io 20.o 3

0zz.00zzi 139(a)

6.00 _6@0 __ W

eO214 Oft 60'iZ0 139(c)

________________ ~ 00 * 0 20(a)

O. 0.0 0  20 W

. 00 20(d)

.7c, f , .l22

II. CASH SUMMARY

CASH ON HAND AT BEGINNING OF REPORTING PERIOD ................ S

TOTAL RECEIPTS THIS PERIOD (From Line 16) ....................... S

SUBTOTAL (Add Line 23 and Line 24) .............................. S

TOTAL DISBURSEMENTS THIS PERIOD (From Line 22) .................. $

CASH ON HAND AT CLOSE OF THE JCPORTING PERIOD (Subtract Line 26 from 25) S

AloII 7..!
P, 00.5-.547

S Z.

0

*1,

4r

T-,

C,,



FEDERAL ELECTION COMMISSION
WASHINGTON,D.C. 20463

RQ- 7

March 1, 1985

John W. Herdzina, Treasurer
Calinger for Congress Committee
1407 South 13th Street
Omaha, NE 68108

Identification Number: C00175281

Reference: 1984 Year End Report (Period Ending 12/31/84)

Dear Mr. Herdzina:

It has come to the attention of the Federal Election
Commission that you may have failed to file the above referenced
Report of Receipts and Disbursements as required by the Federal
Election Campaign Act. You were previously notified of the due

e date for this report.

It is important that you file this report immediately with
the Clerk of the House, Office of Records and Registration, 1036
Longworth House Office Building, Washington, DC 20515, or the
Secretary of the Senate, 232 Hart Senate Office Building,
Washington, DC 20510, as appropriate. A copy of the report
should also be filed with the Secretary of State or equivalent
state officer of your state.

The failure to file this report may result in an audit or
legal enforcement action.

If you have any questions regarding this matter, please
O contact Noriega E. James on our toll-free number (800) 424-9530.

Our local number is (202) 523-4048.

Sincerely,

John D. Gibson
Assistant Staff Director
Reports Analysis Division



MILTON R. ABRAHAMS
LAW OFFICES DEN E. KASLOW

ABRAHAMS, KASLOW & CASSMAN FREDERICK S. CASSMAN

HOWARD J. KASLOW

8702 WEST DODGE ROAD FRANK O. POSPISHIL

SUITEWILLIAM . COATS
OMAH EB A 6 4 JOHN W. HERDZINA

OMAHA, NEBRASKA 68114 JOHN S. KATELMAN

ELPONEHARVEY . COOPER

RANOALJL C. HANSON
AREA CODE 402

FILEC02YR. CRAIG PRY
PAUL R. ELOVSON

February 18, 1985 TERRENCE P.-MAHER

Federal Election Commission
Washington, D.C. 20463
ATTN: Noriega E. James

Reports Analyst

Re: Walter Calinger
Identification No. C00175281
Reference: July Quarterly Report (4/26/84-6/30/84)

Dear Mr. James:

As you requested I filed the Amended Schedule C in regard to
"Loans". Subsequently you asked for additional information in
connection with the signators on the loans. I inquired of The
Comm .unity Bank pursuant to your letter. I was always under the
impression that the individuals (Hughes, Newell and Myers) were
merely accommodating makers pursuant to the Uniform Commercial
Code for the State of Nebraska. The letter I received from The
Community Bank states that some of the loans (totalling $17,000)
were guaranteed. I informed The Community Bank through Mr.
Calinger that it was the position of the Federal Election Commis-
sion that guarantees were the same as contributions.
Accordingly, The Cormunity Bank rewrote the Notes and the
guatantees of Hughes, Newell and Myers were destroyed. I am
enclosing herein a copy of the December 21, 1984 letter from The
Community Bank.

Thank you for your patience in this matter.

Very truly yours,

John W. Herdzina
Treasurer
Calinger for Congress Coimittee

3 Wh / k j s
Enc.
cc: Walter Calinger

M 1---- 0-



CEI
THE COMMUNITY BANK

December 21, 1984

Mr. Walter M. Calinger
1450 South 11 Street
Cmaha, NE 68108

RE: Commercial Loan - Walt Calinger for Congress

Dear Mr. Calinger:

The three loans totaling $17,000 guaranteed by John Hughes,
David Newell, and Larry Myers now stand in the following position:

1. The guarantees of John Hughes, David Newell, and
Larry Myers have been destroyed and are no longer
valid.

2. All the loans are now in the name of Walter M. Calinger
only and are unsecured and not guaranteed.

The $5,000 loan and the $2,000 loan have been paid in full and
$2,000 has been paid on the principal on the $10,000 loan.

Very truly,

Leon E. Evans, Jr.

PRE Si D EIT

spw

We Are Community
5180 Ames Ave./Omaha. Nebraska 68104/(402) 455-0900

Member FD.I.C.



84-01S31-1 Date,
Note No

Creditor,- Co1717untY Banle, of _101raska------
Debtor's Name. jjalter M- Calinger

Debtor's Address 1450 S. 11 St t _Ona_ Ne 68108

The following disclosures are being made as required by the Truth-in-Lending Act and the Truth-in-Lending Simplification and Reform Act:

ANNUAL The cost of my FINANCE The dollar amount Amount The amount of credit Total of he amount I will

credit as a year- the credit will cost provided to me or on Payments iade all payments

PERCENTAGE ly rat CHARGE me. Financed my behalf. m

RATE ly rate. AG m 
as scheduled.

IRAE ase plus.4 I$ st 8,000.00-. $

You have the right at this time to receive an itemization of the Amount Financed. 0 I want an itemization ?I] I do not want an itemization

Yoijr PAYMENT SCHEDULE will be:

Number of Payments Amount of Payments When Payments Are Due

S(one) 8,000.00 plus int March 21, 1985 (90 days)

INTEREST RATE
A. [iThis" loan has a fixed Interest rate.

B. L This loan has a variable interest rate. The annual percentage rate may increase during the term of this transaction if the prime interest rate of the Creditor

increases. The interest rate will not increase abovebase p.LS 4.WThe maximum interest rate increase at one time will be base PIUS]. %.

The rate will not increase more than once [] every year; 13 Ca e d x t= W1&r e will take the form of C higher payments amounts;

0 more payments of the same amount; E] a larger amount due at maturity. For example, if the interest rate increased by .% in

L3 one year; 0 , C your regular payments will increase to S " C you will have to make

additional payments; C your final payment will increase by S _

INSURANCE

Credit Life and Credit Disability insurance are not required to obtain credit, and will not be provided unless you sign and agree to pay the additional cost. The

maximum Credit Life Insurance available on this loan when made is $

As additional Credit Life Insurance becomes available through the reduction of other indebtedness, it will be provided at an additional cost of S

per 51 .000.00 of coverage, authorization for premium collection is covered by a separate agreement with the Creditor.

Type Premium Signature

Credit Life I want credit
life insurance

Credit Disability I want credit
disability insurance

Credit Life and I want credit life and
Is Disabiity disability insurance

You may obtain property insurance from anyone you want who is acceptable to Creditor. If you get the insurance from creditor you will pay S

SECURITY INTEREST

A . This loan is covered by a security agreement dated 19 - covering the following property:

B his loan is unsecured.
LATE CHARGE: If payment is not made in full within ten (10) days after its scheduled date, Creditor may charge Debtor(s) a late charge of 0 five percent (5%) of

each delinquent installment or S5.00. whichever is less; E- interest on each installment not exceeding the highest possible contract rate permitted by law. The current

rate is baselis 1 %.
PREPAYMENT: If you pay off early, you

may .X,vll not have to pay a penalty, which will be computed as follows:

may will not be entitled to a refund of part of the finance charge. computed using the Actuarial Method:

ADDITIONAL CHARGES Official fees and taxes $

OtherS
THIS OBLIGATION IS PAYABLE ON DEMAND.

See your contract documents for any additional information about non-payment, default, any required repayment in full before the scheduled date, and prepayment

refunds and penalties.

CONSUMER SINGLE PAYMENT OR DEMAND NOTE

The undersigned promise(s) to pay to the order of (plus Interest) 8,000.00 piusim±t)

Eight Thousand and 00/100 8_000.00 OIL$_ t

on 19 _ at creditor's office and also to pay .- a minimum loan fee of S Interest on the unpaid

balance of this note from the date of this note until debtor has paid off the note in full. at the annual rate of _ _ __ _%. Compute the finance charge

on the basis of the actual number of days elapsed and a 365 day year. The creditor has a right of set off or lien on any deposit in the financial institution which is

the property of a debtor or co-debtor.

The makers, principals, sureties. endorsers and guarantors of this note severally waive presentment for payment, demand, protest and notice of protest and non-payment

thereof, and all defenses on the ground of any extension of the time of payment that may be given by the holder or holders to them or either of them.

Debtor will pay a loan fee 0 when this note is due; C- __ and also when creditor demands payment.

NOTICE TO DEBTOR: Do not sign this agreement before you read it or if it contains blank spaces. You are entitled to a copy of the contract you sign. Keep this agree-

ment to protect your legal rights. By signing below, you also acknowledge receipt of a copy of this note on the date hereof.

Purpose of Loan rerilel o, 34-01831

Debtor's Signature Debtos Address 1450 S. II st, Oraha,1:e 6a103De~tr'sSgnatre aiter :-.> calirver

Debtor's Signature Debtor's Address

_ : NF260-828 Single Payment or Demand Note



Note No 81--01831 - De i ' 10IO 19 8!L

* FEDERAL TRUTH IN LENDING DISCLOSURE

Creditor ..... COMMUNITY B K OF NEBRASKA, ..

Debtor's Name. Walt Calliger for Congress
Debtos Addres .__1_401 S. 13th St,_0ma ha LNe. 8ib8 -

The following disclosures are being made as required by the Truth-in-Lending Act and the Truth-in-Lending Simpllfmtion and Reform Act:

I

bAWMN(( OF UEBRSA
I want Pi4,A' NEBRIASKA
disability insurance

Credit Life and 1I want crar Iij/
Disability disability insurance

You may obtain property insurance from anyone you want who is cceptr"jaf itcBE[fWAte ins rance from (, .odor you will pay $

S E C U R IT Y I N T E R E S T I T M 1 - o e n t e f l w g p e r

A X- This loan is covered by a security agreement dated __ - _ . 19 covering the followig properly

Personal Guarantee- .......

. This loan is unsecured
LATE CHARGE. V payment is not made in full within ten (10) days after its scheduled date, Creditor may charge Debtor(s) a late charge of r five percent (5%) of

each delinquent installment or $5.00. whichever is less; ainterest on each installment not exceeding the highest possible ccrtract rate permitted by law. The current

rate is __ 21 _ovie eg i onai prime
PREPAYMENT If 'Ou pay o'f early, you

may X will not have to pay a penalty, which will be computed as follows

may will no* be entitled to a refund of part of the finance charge, computed using the Actuarial Method

ADDITIONAL CHARGES Official fees and taxes S_

Otie $_
- THIS OBLIGATION IS PAYABLE ON DEMAND.

See your contract documents for any addtional information about non-payment. default, any required repayment in full before the scheduled date, and prepayment

refund, and ienalttes

Credit Life

Credit Disability

CONSUMER SINGLE PAYMENT OR DEMAND NOTE
~ t~A'~7112s ?VLnD A Q1Z A

The undersigned promise(s) to pay to the order of UUMVi'MUINl1 I DI-i.4f- U.IL L I15., A .-

Tel 1 - -- ------ Dollars ($_1_0,000. O0

on__DC an , 19_ at creditor's office and also to pay I a minimum loan fee of S intrest on the unpaidCfre4 Ohl linme

balance of this note from the date of this note until debtor has paid off the note in full, at the annual rate of.X1Qy l
--  

or
m  

e thP n

on the basis of the actual number of days elapsed and a 365 day year. The creditor has a right of set off or lien on any deposit in the financial institution which is

the property of a debtor or co-debtor.

The makers. principals. sureties. endorsers and guarantors of this note severally waive presentment for payment, demand, protest and notice of protest and non-payment

thereof, and all defenses on 'he ground of any extension of the time of payment that may be given by the holder or holders to them or either of them.

Debtor will p.y a loan fee 7_ when this note is due; L -and also when creditor demands payment

NOTICE TO DEBTOR: Do not sign this agreement before you read it or if it contains blank spaces. You are entitled to a copy of the contract you sign. Keep this agree-

ment to prutect your legal rights. By signing below, i ,so acknowledge receipt of a copy of this note on the date herect.

Purpose. of Loan a ai n .xpe ses ___

ar o Con ress

DeU.Q's Signature ... .Debtors Address

Walter M. Calinger
Debtor's Sigqnature__ Debtor's Address

L -- NF260-28 Single Payment or Demand Note

ANNUAL The cost of my FINANCE The dollar amoun Amount provdThe amountof ,tI Tota Payments he amunt i WilAN NAL credit as a year- the credit will cost Financed my behalfm made all payments
PERCENTAGE I rte. CHARGE Fiane mybhl.a amn s headuafer.hv
RATE 2% ovel reg - $p r im e _-o $ $ 3 I O wan -- do n t w n n t mzto

You have the right at this time to receive an itemization of the Amount Financed. C I want an itemization X-t do not want an itemization

Your PAYMENT SCHEDULE will be:

Number of Payments Amount of Payments When Payments Are Due

INTEREST RATE
A. [] This loan has a fixed Interest rate.
B. k, This loan has a variable interest rate. The annual percentage rate may increase during the term of this tran4hatton if the prime interest rate of the Creditor

increases. The interest rate will not increase above %. The maximum interest rate increase at one time will be_ _ %.

The rate will not increase more than once 0 every year; 0 Any increase will lake the form of EC higher payments amounts;

E more payments of the same amount; 0 a larger amount due at maturity. For example, if the interest rate increased by % in

i one year. C___________________ 1 C your regular payments will Increase to S _ . you will have to make

additional payments; C your final payment will Increase by S -

INSURANCE
Credit Life and Credit Disability insurance are not required to obtain credit, and will not be provided unless you sign and agree to pay the additional cost. The

maximum Credit Life Insurance available on this loan when made is S

)As additional Credit Life Insurance becomes available through the reduction of other indebtedness, it will be provided at an additional cost of S

per SI.000 00 of coverage. authorization for premium collection is covered by a separate agreement with the Creditor_

Type iPremium Sgnature_
Premium I I

|
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0 S

Although the Commission may take further legal steps
concerning the acceptance of an excessive
contribution(s), prompt action by you to refund the
excessive amount will be taken into consideration.

-Please provide a Schedule A to support the amount
reported on Line 13(a) of the Detailed Summary Page.
Each person who makes a loan to your committee or to
the candidate acting as an agent of the committee, must
be reported on Schedule A and Schedule C. The
itemization on Schedule A must include the person's
full name, mailing address, and zip code, along with
the name of his/her employer, the date of the
contribution/loan and the aggregate year-to-date amount
of contributions made by the person. (11 CFR
104.3(a)(4)(iv))

-When a committee reports receiving a loan from the
candidate, it is necessary to clarify whether or not
the candidate used his/her personal funds or borrowed
the money from a lending institution, or any other
source. If the candidate borrowed funds from a lending
institution or any other source, please provide the

oname of the lending institution and the complete terms
of the loan. If the loan(s) was from personal funds,
please acknowledge that fact in an amendment to this
report. Further, it is important to note that
"personal funds" is strictly defined by Commission
regulations and may be found in 11 CFR 110.10. (11
CFR 100.7(a) (1) and 104.3(d))

_-On Schedule B of this report, you have reported
disbursements for which you have failed to include
either the date, amount, address, or purpose. Please
amend your report to include the missing information
for each of these entries. (11 CFR 104.3(b) (4))

An amendment to your original report(s) correcting the above
problem(s) should be filed with the Clerk of the House of
Representatives, 1036 Longworth House Office Building,
Washington, DC 20515 within fifteen (15) days of the date of
this letter. If you need assistance, please feel free to contact
me on our toll-free number, (800) 424-9530. My local number is
(202) 523-4048.

Sincerely,

Noriega E. James
Reports Analyst
Reports Analysis Division
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OCT 161984

John W. Herdzina, Treasurer
Calinger for Congress Committee
1407 South 13th Street
Omaha, NE 68108

Identification Number: C00175281

Reference: July Quarterly Report (4/26/84-6/30/84)

Dear Mr. Herdzina:

This letter is prompted by the Commission's preliminary
review of the report(s) referenced above. The review raised
questions concerning certain information contained in the
report(s). An itemization follows:

-Schedule C of your report (pertinent portion attached)
discloses a contribution(s) which appears to exceed the
limits set forth in the Act. An individual or a
political committee other than a multicandidate
committee may not make contributions to a candidate for
Federal office in excess of $1,000 per election. If
you have received a contribution(s) which exceeds the
limits, the Commission recommends that you refund to
the donor(s) the amount in excess of $1,000. The
Commission should be notified in writing if a refund is
necessary. In addition, any refund should appear on
Line 20 of the Detailed Summary Page of your next
report. (2 U.S.C. 441a(a) and (f))

The term "contribution" includes any gift,
subscription, loan, advance, or deposit of money or
anything of value made by any person for the purpose of
influencing any election for Federal office.

Schedule C of your report fails to indicate the amount
of the loan guaranteed or endorsed by each individual.
Federal Regulations provide that in the event that the
amount endorsed or guaranteed by each individual is not
stated, each endorser or guarantor shall be liable
proportionately to the number of endorsers or
guarantors of the loan. (11 CFR 100.7(a) (1) (i) (B))

If the contribution(s) in question was incorrectly
reported and/or you have additional information
regarding the contributor(s), you may wish to submit
documentation for the public record. Please amend your
report with the clarifying information.
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November 23, 1984

Federal Election Commission
Washington, D.C. 20463

ATTN: Don D. Gibson

Report .; Analysis Division

Re: Identification No. C00175281

Dear Mr. Gibson:

I am now in receipt of your letters dated November 8 and
CNovember 14, 1984, in connection with the July Quarterly Report

and October Quarterly Report. Please understand that I was not
ignoring your letters. I am sorry for the delay in responding to
you.

I am sure you have had experience in the past, where once a
primary election is over and a candidate loses, the candidate's
staff dissipates. I am not using this as an excuse but merely to
let you know the reason for the delay. I did not receive your
letters until November 19, 1984. The letters had been held up at
the old campaign headquarters. I will tend to these matters
immediately.

Very truly yours,

John W. Herdzina
Treasurer
Calinger for Congress Committee

JWH : kj s
cc: Julie Gomez
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FEDERAL ELECTION COMMISSION
WASHINGTON, DC 20463 RQ-3

November 8, 1984

John W. Herdzina, Treasurer
Calinger for Congress Committee
1407 South 13th Street
Omaha, NE 68108

Identification Number: C00175281

Reference: July Quarterly Report (4/26/84-6/30/84)

Dear Mr. Herdzina:

This letter is to inform you that as of November 7, 1984,
the Commission has not received your response to our request for
additional information, dated October 16, 1984. That notice
requested information essential to full public disclosure of your
Federal election financial activity and to ensure compliance with
provisions of the Federal Election Campaign Act (the Act). A
copy of our original request is enclosed.

If no response is received within fifteen (15) days from the
date of this notice, the Commission may choose to initiate audit
or legal enforcement action.

If you should have any questions related to this matter,
please contact Noriega James on our toll-free number (800) 424-

N- 9530 or our local number (202) 523-4048.

SSincerely,

7/John D. Gibson
Assistant Staff Director
Reports Analysis Division

Enclosure



0

" FEDERAL ELECTION COMMISSION
WASHINGTON. D C 20463 RQ-7

November 14, 1984

John W. Herdzina, Treasurer
Calinger for Congress Committee
1407 So. 13th Street
Omaha, NE 68108

Identification Number: C00175281

Reference: October Quarterly Report (7/1/84-9/30/84)

Dear Mr. Herdzina:

It has come to the attention of the Federal Election
Commission that you may have failed to file the above referenced
Report of Receipts and Disbursements as required by the Federal0 Election Campaign Act. You were previously notified of the due
date for this report.

It is important that you file this report immediately withthe Federal Election Commission, 1325 K Street, NW, Washington,
DC 20463 (or with the Clerk of the House or the Secretary of the
Senate, as appropriate). A copy of the report or its relevant

( portions should also be filed with the Secretary of State or
equivalent state officer (see 11 CFR 108.2, 108.3, 108.4).

The failure to file this report may result in an audit or
legal enforcement action.

N.
If you have any questions regarding this matter, pleasecontact Noriega James on our toll-free number (800) 424-9530.

Our local number is (202) 523-4048.

Sincerely,

J ohn D. Gibson
Assistant Staff Director
Reports Analysis Division
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FEDERAL ELECTION COMMISSION
W\SHNGIO\)C 20463 RQ-2OCT 16 1984

John W. Herdzina, Treasurer
Calinger for Congress Committee
1407 South 13th Street
Omaha, NE 68108

Identification Number: C00175281

Reference: July Quarterly Report (4/26/84-6/30/84)

Dear Mr. Herdzina:

This letter is prompted by the Commission's preliminary
review of the report(s) referenced above. The review raised
questions concerning certain information contained in the
report(s). An itemization follows:

S-Schedule C of your report (pertinent portion attached)
discloses a contribution(s) which appears to exceed the
limits set forth in the Act. An individual or a
political committee other than a multicandidate

Zcommittee may not make contributions to a candidate for
Federal office in excess of $1,000 per election. If
you have received a contribution(s) which exceeds the
limits, the Commission recommends that you refund to
the donor(s) the amount in excess of $1,000. The
Commission should be notified in writing if a refund is
necessary. In addition, any refund should appear on
Line 20 of the Detailed Summary Page of your next
report. (2 U.S.C. 441a(a) and (f))

The term "contribution" includes any gift,
subscription, loan, advance, or deposit of money or
anything of value made by any person for the purpose of
influencing any election for Federal office.

Schedule C of your report fails to indicate the amount
of the loan guaranteed or endorsed by each individual.
Federal Regulations provide that in the event that the
amount endorsed or guaranteed by each individual is not
stated, each endorser or guarantor shall be liable
proportionately to the number of endorsers or
guarantors of the loan. (11 CFR 100.7(a) (1) (i) (B))

If the contribution(s) in question was incorrectly
reported and/or you have additional information
regarding the contributor(s), you may wish to submit
documentation for the public record. Please amend your
report with the clarifying information.



Although the Commission may take further legal steps
concerning the acceptance of an excessive
contribution (s) , prompt action by you to refund the
excessive amount will be taken into consideration.

-Please provide a Schedule A to support the amount
reported on Line 13 (a) of the Detailed Summary Page.
Each person who makes a loan to your committee or to
the candidate acting as an agent of the committee, must
be reported on Schedule A and Schedule C. The
itemization on Schedule A must include the person's
full name, mailing address, and zip code, along with
the name of his/her employer, the date of the
contribution/loan and the aggregate year-to-date amount
of contributions made by the person. (11 CFR
104.3 (a) (4) (iv))

-When a committee reports receiving a loan from the
candidate, it is necessary to clarify whether or not
the candidate used his/her personal funds or borrowedYthe money from a lending institution, or any other _*source. If the candidate borrowed funds from a lending
institution or any other source, please provide thename of the lending institution and the complete termsof the loan. If the loan(s) was from personal funds,

;r please acknowledge that fact in an amendment to this
reprt. Further, it is important to note that1"personal funds" is strictly defined by Commission

regulations and may be found in 11 CPR 110.10. (11
CFR 100.7(a) (1) and 104.3(d))

-On Schedule B of this report, you have reported
disbursements for which you have failed to include
either the date, amount, address, or purpose. Please
amend your report to include the missing information
for each of these entries. (11 CFR 104.3(b)(4))

An amendment to your original report(s) correcting the aboveproblem(s) should be filed with the Clerk of the House ofRepresentatives, 1036 Longworth House Office Building,Washington, DC 20515 within fifteen (15) days of the date ofthis letter. If you need assistance, please feel free to contactme on our toll-free number,, (800) 424-9530. My local number is
(202) 523-4048.

Sincerely,

1J4 ~/~

- Noriega E. James
Reports Analyst
Reports Analysis Division
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FEDERAL ELECTION COMMISSION
WASHINGTON, D C 20463

AJ 81984 RQ-

John W. Herdzina, Treasurer
Calinger for Congress Committee
1407 South 13th Street
Omaha, NE 68108

Identification Number: C00175281

Reference: July Quarterly Report (4/1/84-6/30/84)

Dear Mr. Herdzina:

T It has come to the attention of the Federal Election

Commission that you may have failed to file the above referenced
Report of Receipts and Disbursements as required by the Federal
Election Campaign Act. You were previously notified of the due
date for this report.

It is important that you file this report immediately with
the Clerk of the House, Office of Records and Registration, 1036
Longworth House Office Building, Washington, DC 20515, or the
Secretary of the Senate, Office of Public Records, 119 D Street,
NE, Washington, DC 20510, as appropriate. A copy of the report
should also be filed with the Secretary of State or equivalent
state officer of your state.

The failure to file this report may result in an audit or
legal enforcement action.

_If you have any questions regarding this matter, please
contact Noriega E. James on our toll-free number (800) 424-9530.
Our local number is (202) 523-4048.

Sincerely,

John D. Gibson

Assistant Staff Director
Reports Analysis Division
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KUTAK ROCK & CAMPBELL 85 AUG 5 AG: 01
A PARTNESNHIP

INCLUQINO PROESSIONAL CORPORATIONS

1101 CONNECTICUT AVENUE, N. W. ATLANTA

WASHINGTON, 0. C. 20036 OENVER
OMAHA

(202) 828-2400

August 1, 1985 
.p

Jonathan Levin, Esquire =
Assistant General Counsel X-
Federal Election Commission
1325 "K' Street, N.W.
Washington, D.C. 20463

Re: MUR 2051; John J. Hughes

Dear Jon:

rI enjoyed taking with you last week. I appreciate your
taking the time to locate and call me while I was out of the
city. Unfortunately, I find myself in that same position
this week.

I look forward to meeting with you on August 9. The
designation of attorney form will follow under a separate

cover.

sincerely,

F. h Warin

jjb
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July 23, 1985

Certified Mail No. P 014 044 163
Return Receipt Requested (7 c

General Counsel
Federal Election Commission
1325 "K" Street, N.W.
Washington, D.C. 20463

Re: MUR 2051 0
Calinger for Congress Committee C
John W. Herdzina, as treasurer <

Dear Sir or Madam: -

On this 23rd day of July, 1985 I received a letter f:
John W. McGarry concerning possible violation to USC Section
441a(f). I also received on this day a Subpoena to Produc •
Documents together with a description of preliminary procedures:. -
for processing possible violations discovered by the Feder.
Election Commission. First of all, in connection with thew
Subpoena, I will be glad to produce any and all records which

_I have in my possession concerning the Calinger for Congress
Committee. However, it is my understanding that if I request

k0- a desire to enter into negotiations directed towards reaching
a conciliation agreement, and should you be kind enough to grant
same, the time limit involved in the Subpoena would be stayed.

VIf this is incorrect please inform me and I will immediately
produce the documents.

I am optimistic that I can demonstrate to you that no action
N should be taken against myself or the Committee. I am interested
Lin pursuing a pre-probable cause conciliation. I desire to enter

negotiations directed towards reaching a conciliation agree-
ment. If there is a problem with the reports or the content
thereof I certainly wish to work with your office in attempting
to correct such problem or prevent any future problem. I prefer
to do this by informal methods of conference conciliation and
persuasion.

If anything further is needed in connection with this request
please let me know immediately.

Very truly yours,
cc: Ms. Marjorie W. Emmons

Mr. Walter Calinger

John W. Herdzina, Treasurer
Calinger for Congress Committee
8712 West Dodge Road, Suite 300
Omaha, Nebraska 68114

PLEASE NOTE THE ADDRESS CHANGE
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BSJUL 30 P1i:
July 23, 1985

Certified Mail No. P 014 044 163
Return Receipt Requested c

C_
General Counsel . -

Federal Election Commission
1325 "K" Street, N.W.
Washington, D.C. 20463

Re: MUR 2051
Calinger for Congress Committee
John W. Herdzina, as treasurer

Dear Sir or Madam:

0 On this 23rd day of July, 1985 I received a letter from
John W. McGarry concerning possible violation to USC Section
441a(f). I also received on this day a Subpoena to Produce

SDocuments together with a description of preliminary procedures
for processing possible violations discovered by the Federal
Election Commission. First of all, in connection with the
Subpoena, I will be glad to produce any and all records which
I have in my possession concerning the Calinger for Congress
Committee. However, it is my understanding that if I request
a desire to enter into negotiations directed towards reaching
a conciliation agreement, and should you be kind enough to grant
same, the time limit involved in the Subpoena would be stayed.

NIf this is incorrect please inform me and I will immediately
produce the documents.

C14
I am optimistic that I can demonstrate to you that no action

should be taken against myself or the Committee. I am interested
in pursuing a pre-probable cause conciliation. I desire to enter
negotiations directed towards reaching a conciliation agree-
ment. If there is a problem with the reports or the content
thereof I certainly wish to work with your office in attempting
to correct such problem or prevent any future problem. I prefer
to do this by informal methods of conference conciliation and
persuasion.

If anything further is needed in connection with this request
please let me know immediately.

Very truly yours,
cc: Ms. Marjorie W. Emmons

Mr. Walter Calinger

ohn W. ,He ma Treasurer
Calinger for Congress Committee
8712 West Dodge Road, Suite 300
Omaha, Nebraska 68114

PLEASE NOTE THE ADDRESS CHANGE



!!crdzina, Treasurer
r for Congress Committee
,3t Dodge Road, Suite 300
Nebraska 68114

General Counsel
Federal Election
1325 "K" Street,
Washington, D.C.

', RE , .i" REcjES-ED

Commission
N. W.
20463

.1

~1

c-fl
C-

~

) ~

ii

- - -~

e '



NIA NO DELI'~J
KUTAK ROCK & CAMPBELL 85 JUL25 PIZ:

A PARTNERSNIP

INCLUDING PROFESSIONAL CORPORATIONS

1101 CONNECTICUT AVENUE, N.W. ATLANTA

WASHINGTON, D. C. 20036 ONVER

OMAHA

(202) 828-2400

July 25, 1985

HAND DELIVERED -

Jonathan Levin, Esquire lo I
Assistant General Counsel
Federal Election Commission
1325 "K" Street, N.W.
Washington, D.C. 20463

Re: MUR 2051 John J. Hughes

Dear Mr. Levine:

Please be advised that I represent John J. Hughes in the
above-styled matter.

I was retained to represent Mr. Hughes on Wednesday,
July 24, 1985. Because of prior court and travel
commitments, I request that our response to your allegations
and subpoena be extended to Tuesday, August 13, 1985. Before
that time, I would like to arrange for a conference with you
to discuss the matters raised in the General Counsel's
Factual and Legal Analysis and the subpoena.

Thank you for your cooperation in this matter. I look
Nforward to working with you in resolving this in an equitable

manner.

Sincerely,

seph Warin

jb



FEDERAL ELECTION COMMISSION
WASINGIOND.C. 20463

July 10, 1985

Larry Myers
8725 Countryside Plaza
Omaha, Nebraska 68114

RE: MUR 2051
Larry Myers

Dear Mr. Myers:

On June 24 1985, the Commission found reason to believe
that you violated 2 U.S.C. S 441a(a) (1) (A), a provision of the
Federal Election Campaign Act of 1971, as amended ("the Act") in
connection with the above referenced MUR. However, after

o considering the circumstances of this matter, the Commission,
also on that date, determined to take no further action and close
its file as it pertains to you. The General Counsel's Factual
and Legal analysis which formed a basis for the Commission's
finding is attached for your information.

The file in this matter will be made part of the public
record within 30 days after this matter is closed with respect to
all other respondents involved. Should you wish to submit any
materials to appear on the public record, please do so within 10
days of your receipt of this letter. The confidentiality
provisions of 2 U.S.C. 55 437g(a) (4) (B) and 437g(a) (12) (A) remain
in effect until the entire matter is closed. The Commission will

N- notify you when the entire file has been closed.
The Commission reminds you that making contributions in

excess of the limits set forth in 2 U.S.C. S 441a nevertheless is
a violation of the Act. You should take immediate steps to
insure that this activity does not occur in the future.

If you have any questions, please direct them to Jonathan
Levin, the attorney assigned to this matter, at (202) 523-4000.

Sin r Y

JWarren MIcGarry
Chairman

Enclosure
Factual and Legal Analysis



V% 0
GENERAL COUNSEL'S FACTUAL AND LEGAL ANALYSIS

MUR NO. 2051

RESPONDENT Larry Myers

SUMMARY OF ALLEGATIONS

This matter was referred to the Office of the General

Counsel by the Reports Analysis Division (RAD) and involves an

allegation that Larry Myers made contributions exceeding the

limitation of 2 U.S.C. S 441a(a)(1)(A) to the Calinger for

Congress Committee ("the Committee").

FACTUAL BASIS AND LEGAL ANALYSIS

Vr Schedule A disclosed the receipt of a $100 contribution on

April 26, 1984, from Larry and Mariana Myers, bringing their

yearly non-loan contribution total to $125. Schedule C disclosed

a $2,000 loan to the Committee from the candidate and Mr. Myers

on May 5, 1984, due on demand at 15.75% interest.

After two Requests for Additional Information were sent to

the Committee, one on October 15 and one on November 8, the

Committee replied, on November 16, 1984, that it would "tend to
c.-

[the matter of the contribution] immediately." On January 3,

1985, the Committee submitted an amended Schedule C disclosing

the source of the loan as the Community Bank with the candidate

as the sole endorser or guarantor. The interest rate for the

loan was listed as ten per cent.

In a telephone conversation on January 28, 1985, and in a

letter attached to an amended July Quarterly and received on

February 28, the Committee treasurer explained the apparently new



-2-

circumstances of the loan. The treasurer stated that Mr. Myers

was an "accommodating maker" or "accommodating party" to the

loan. He informed RAD that, upon being informed by the treasurer

that the Commission considered "guarantees" to be "the same as

contributions," the bank rewrote the Note and the guarantee of

Mr. Myers was destroyed. According to a letter from the bank to

the candidate, dated December 21, 1984, and enclosed by the

treasurer, the loan was now Runsecured and unguaranteed."

While none of the reports or documents submitted disclosed

when the bank removed Mr. Hughes as a loan guarantor, the

Committee's 1984 October Quarterly fwhich was not received until

V January, 1985) disclosed that, between July 17 and September 21,

1984, the Committee had repaid the full amount of the principal

T of the $2,000 loan with interest.

Section 441a(a)(1)(A) of Title 2 prohibits contributions

from a person to any candidate and his authorized political

committees with respect to any election for federal office which,

in the aggregate, exceed $1,000. Section 431(8)(A)(i) states

that the term "contribution" includes a loan. Section

431(8) (B) (vii) (I) provides that a loan from a bank is considered

"a loan by each endorser or guarantor in that proportion of the

unpaid balance that each endorser or guarantor bears to the total

number of endorsers or guarantors."

In this matter, Mr. Myers has served as a guarantor for an

amount which, when combined with his other contribution, exceeds the

5 441a(a) (1) (A) limit. The fact that, as of December 21, the
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bank removed Mr. Myers as a guarantor does not negate the original

violation. The treasurer has posed the defense that Mr. Myers was

not really a contributor because he was an "accommodating maker."

This is of no significance in determining the status of the

individuals under the Act. An accommodation party "is one who signs

an instrument in any capacity for the purpose of lending his name to

another to it.0 Neb. UCC 3-415(1). He is liable just as anyone

else in the capacity in which he signs (e.g., maker, endorser),

except that he can never be liable to the party he is accommodating.

The official comment to UCC 3-415 states that " [sjubsection (1)

Srecognizes that an accommodating party is always a surety (which

cc includes a guarantor)...."

Under the Act, therefore, Mr. Myers, as the sole co-maker with

the candidate on the $2,000 loan, has contributed half the amount of

the loan. Along with his other contribution, he has, therefore,

exceeded the $1,000 limit. Based on the foregoing analysis, the

Office of the General Counsel recommends that the Commission find

Nreason to believe that Larry Myers violated 2 U.S.C.
C.- S 441a(a)(i)(A). However, because of the small amount of the

excessive contribution, this Office recommends that no further

action be taken with regard to Mr. Myers.



FEDERAL ELECTION COMMISSION
WASHINGTO , D.C. 20463

Larry Myers
8725 Countryside Plaza
Omaha, Nebraska 68114

RE: MUR
Larry Myers

Dear Mr. Myers:

On , 1985, the Commission found reason to believe
that you violated 2 U.S.C. S 441a(a) (1) (A), a provision of the

%r Federal Election Campaign Act of 1971, as amended ("the Act") in
connection with the above referenced MUR. However, after

Sconsidering the circumstances of this matter, the Commission,
also on that date, determined to take no further action and close
its file as it pertains to you. The General Counsel's Factual

- and Legal analysis which formed a basis for the Commission's
finding is attached for your information.

The file in this matter will be made part of the public
record within 30 days after this matter is closed with respect to
all other respondents involved. Should you wish to submit any
materials to appear on the public record, please do so within 10
days of your receipt of this letter. The confidentiality
provisions of 2 U.S.C. SS 437g(a) (4) (B) and 437g (a) (12) (A) remain
in effect until the entire matter is closed. The Commission will
notify you when the entire file has been closed.

017 The Commission reminds you that making contributions in
excess of the limits set forth in 2 U.S.C. S 441a nevertheless is
a violation of the Act. You should take immediate steps to
insure that this activity does not occur in the future.

If you have any questions, please direct them to Jonathan
Levin, the attorney assigned to this matter, at (202) 523-4000.

Sincerely,

John Warren McGarry
Chairman

Enclosure
Factual and Legal Analysis



FEDERAL ELECTION COMMISSION
WASHINGTOD C. 20463

Larry Myers
8725 Countryside Plaza
Omaha, Nebraska 68114

RE: MUR
Larry Myers

Dear Mr. Myers:

On 1985, the Commission found reason to believe
that you violated 2 U.S.C. S 441a(a) (1) (A), a provision of the
Federal Election Campaign Act of 1971, as amended ("the Act") in
connection with the above referenced MUR. However, after

Sconsidering the circumstances of this matter, the Commission,
. also on that date, determined to take no further action and close

its file as it pertains to you. The General Counsel's Factual
and Legal analysis which formed a basis for the Commission's
finding is attached for your information.

The file in this matter will be made part of the public
record within 30 days after this matter is closed with respect to
all other respondents involved. Should you wish to submit any
materials to appear on the public record, please do so within 10
days of your receipt of this letter. The confidentiality
provisions of 2 U.S.C. §§ 437g(a) (4) (B) and 437g(a) (12) (A) remain
in effect until the entire matter is closed. The Commission will

N. notify you when the entire file has been closed.
The Commission reminds you that making contributions in

excess of the limits set forth in 2 U.S.C. S 441a nevertheless is
a violation of the Act. You should take immediate steps to
insure that this activity does not occur in the future.

If you have any questions, please direct them to Jonathan
Levin, the attorney assigned to this matter, at (202) 523-4000.

Sincerely,

John Warren McGarry
Chairman

Enclosure
Factual and Legal Analysis



BEFORE THEEDERAL ELECTION COMIISSID

In the Matter of )
RAD Ref. 85L-9

Calinger for Congress Committee )
John W. Herdzina, as treasurer )

John Hughes )
David Newell )
Larry Myers )

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal

Election Commission, do hereby certify that on June 26,

1985, the Commission decided by a vote of 6-0 to take

the following actions in RAD Ref. 85L-9:

1. Open a Matter Under Review.

2. Find reason to believe that John Hughes violated

2 U.S.C. § 441a(a) (1) (A).

3. Find reason to believe that David Newell violated

2 U.S.C. § 441a(a) (1) (A).

4. Find reason to believe that Larry Myers violated

2 U.S.C. § 441a(a) (1) (A) and take no further

action.

5. Find reason to believe that the Calinger for

Congress Committee and John W. Herdzina, as its

treasurer, violated 2 U.S.C. § 441a(f).

6. Approve the subpoenas for documents attached to

the First General Counsel's Report signed June

20, 1985.

7. Approve the letters with General Counsel's Factual

and Legal Analysis attached to the First General

Counsel's Report signed June 20, 1985.

Commissioners Aikens, Elliott, Harris, McDonald,

McGarry and Reiche voted affirmatively in this matter.

Attest:

Date Marjorie W. Emmons
Secretary of the Commission
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MEMORANDUM

TO:

FROM:

DATE:

SUBJECT:

Office of the Commission S cretary

Office of General Counsel

June 21, 1985

RAD 85L-9: First General Counsel's Report

The attached is submitted as an Agenda document

for the Commission Meeting of

Open Session

Closed Session

CIRCULATIONS

48 Hour Tally Vote
Sensitive
Non-Sensitive

24 Hour No Objection
Sensitive
Non-Sensitive

Information
Sensitive
Non-Sensitive

Other

[x]
[1]

[I]
[I]
[ ]

[ ]
[I]
[I]

[ ]

DISTRIBUTION

Compliance

Audit Matters

Litigation

Closed MUR Letters

Status Sheets

Advisory Opinions

Other (see distribution
below) I ]



FEDERAL ELECTION COMMISSION -m" FEC
1325 K Street, N.W. - ' ARY

Washington, D.C. 20463

FIRST GENERAL COUNSEL'S REPORT JP1

DATE AND TIME OF TRANSMITTAL RAD Referral No. 85L-9
BY OGC TO THE COMMISSION STAFF MEMBER

Jonathan Levin

SOURCE OF REFERRAL:

RESPONDENTS' NAMES:

RELEVANT STATUTES:

INTERNAL REPORTS
CHECKED:

FEDERAL AGENCIES
CHECKED:

INTERNALLY GENERATE

Calinger for Congress Committee
John W. Herdzina, as treasurer

John Hughes
David Newell
Larry Myers

2 U.S.C. S 431(8)(A)(i)
S 431(8) (B) (vii) (I)
S 441a(a) (1) (A)
S 441a(f)

Neb. UCC S 3-415

Public Records

None

SUMMARY OF ALLEGATIONS

The Calinger for Congress Committee, the principal campaign

committee of Walter M. Calinger for election to the House of

Representatives from the Second District of Nebraska, was

referred by the Reports Analysis Division (RAD) to the Office of

the General Counsel for the receipt of excessive contributions

from three individuals.

FACTUAL AND LEGAL ANALYSIS

The 1984 July Quarterly Report of the Calinger for Congress

Committee ("the Committee") itemized $9,642 in contributions,

some in the form of loans or loan guarantees from three

individuals. These contributions were designated for the

D UNSVE
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q~.

e
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primary, resulting in the receipt by the Committee of apparent

excessive contributions.

Schedule A of the report disclosed the receipt of a $1,000

contribution from John Hughes on May 2, 1984. Schedule C of the

report disclosed a $10,000 loan from the candidate and Mr. Hughes

on May 10, 1984, due on demand at 14.75% interest.

Schedule A also disclosed a $5 contribution from David

Newell on May 10, 1984, bringing his yearly non-loan contribution

total to $80. Schedule C of the same report disclosed the

receipt of $5,000 from the candidate and Mr. Newell on April 27,

1984, due on demand at 15.75% interest.

Cr Schedule A also disclosed the receipt of a $100 contribution

on April 26, 1984, from Larry and Mariana Myers, bringing their

yearly non-loan contribution total to $125. Schedule C disclosed

a $2,000 loan to the Committee from the candidate and Mr. Myers

on May 5, 1984, due on demand at 15.75% interest.

_ After two Requests for Additional Information were sent to

the Committee, one on October 15 and one on November 8, the

Cr Committee replied, on November 16, 1984, that it would "tend to

these matters immediately." On January 3, 1985, the Committee

submitted an amended Schedule C disclosing the source of the

loans as the Community Bank with the candidate as the sole

endorser or guarantor. The interest rate for each loan was

listed as ten percent.

In a telephone conversation on January 28, 1985, and in a

letter attached to an amended July Quarterly and received on

February 28, the Committee treasurer explained the apparently new
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circumstances of the loans. The treasurer stated that the non-

candidate individuals were "accommodating makers" or

"accommodating parties" to the loans. He informed RAD that, upon

being informed by the treasurer that the Commission considered

"guarantees" to be "the same as contributions," the bank "rewrote

the Notes and the guarantees of Hughes, Newell and Myers were

destroyed." According to a letter from the bank to the

candidate, dated December 21, 1984, and enclosed by the

treasurer, the loans were now "unsecured and unguaranteed."

While none of the reports or documents submitted disclosed

when the bank removed the three individuals as loan guarantors,

the Committee's 1984 October Quarterly (which was not received

until January, 1985) disclosed that, between July 17 and

'IT September 21, 1984, the Committee had repaid the full amount of

the principal of the $5,000 and $2,000 loans with interest. The

October report revealed that, as of September 30, $814 of the

$10,000 loan had been repaid, and the bank's letter of

December 21 indicated that $2,000 of this loan had been repaid.

Section 441a(a) (1) (A) of Title 2 prohibits contributions

from a person to any candidate and his authorized political

committees with respect to any election for federal office which,

in the aggregate, exceed $1,000. Section 441a(f) prohibits

knowing acceptance of any contribution made in violation of

section 441a. Section 431(8) (A) (i) states that the term

"contribution" includes a loan. Section 431(8)(B) (vii)(I)

provides that a loan from a bank is considered "a loan by each

endorser or guarantor in that proportion of the unpaid balance
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that each endorser or guarantor bears to the total number of

endorsers or guarantors."

In this matter, each non-candidate signatory has served as a

guarantor for amounts which, when combined with his other

contributions, exceed the S 44la(a)(1)(A) limit. The fact that, as

of December 21, the bank removed the individuals as guarantors does

not negate the original violation. The treasurer has posed the

defense that the non-candidate signatories were not really

contributors because they were "accommodating makers." This is of

no significance in determining the status of the individuals under

the Act. An accommodation party "is one who signs an instrument in

any capacity for the purpose of lending his name to another to it."

C" Neb. UCC 3-415(1). He is liable just as anyone else in the capacity

in which he signs (e.g., maker, endorser), except that he can never

be liable to the party he is accommodating. The official comment to

UCC 3-415 states that "[s]ubsection (1) recognizes that an

accommodating party is always a surety (which includes a

guarantor) .... "

NUnder the Act, therefore, the non-candidate individuals, as the

sole co-makers with the candidate on the loans, have contributed

half the amount of the loans. Each individual has, therefore,

exceeded the $1,000 limit. Based on the foregoing analysis, the

Office of the General Counsel recommends that the Commission open a

Matter Under Review. This Office also recommends that the

Commission find reason to believe that John Hughes, David Newell,

and Larry Myers violated 2 U.S.C. S 441a(a) (1) (A) and that the

Calinger for Congress Committee and John W. Herdzina, as treasurer,
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violated 2 U.S.C. S 44la(f). Because of the small amount of Larry

Myers' excessive contribution, this office recommends taking no

further action with regard to him.

In order to determine more exactly the extent of the

violation, this Office recommends the approval of the attached

subpoenas requesting all documents pertaining to the making of

the loans and the re-negotiation of the terms of the loans.

Information from these documents may be useful in determining a

civil penalty.

RECOMMENDATIONS

1. Open a Matter Under Review.

2. Find reason to believe that John Hughes violated 2 U.S.C.

S 441a(a) (1) (A).

3. Find reason to believe that David Newell violated 2 U.S.C.
S 441a(a) (1) (A).

4. Find reason to believe that Larry Myers violated 2 U.S.C.
S 441a(a) (1) (A) and take no further action.

5. Find reason to believe that the Calinger for Congress
Committee and John W. Herdzina, as its treasurer, violated
2 U.S.C. S 441a(f).

6. Approve the attached subpoenas for documents.

7. Approve the attached letters with General Counsel's Factual
and Legal Analyses.

Charles N. Steele
Gene I Cou el

7,v1  /'iS)BY: ~11
i te /enneth A. Gros.%

Associate General Counsel

Attachments
1. Referral from RAD
2. Proposed letter, subpoena, and analysis to Calinger for

Congress
3. Proposed letter, subpoena, and analysis to John Hughes
4. Proposed letter, subpoena, and analysis to David Newell
5. Proposed letter and analysis to Larry Myers



FEDERAL ELECTION COMMISSION
V04MINTON.D.C. 20463

21 March 1985

MEMORANDUM

TO:

THROUGH:

FROM:

SUBJECT:

CHARLES N. STEELE
GENERAL COUNSEL

JOHN C. SURINA J
STAFF DIRECTOR

JOHN D. GIBSON .,%r
ASSISTANT STAFF IRECTOR
REPORTS ANALYSI DIVISION

REFERRAL OF THE CALINGER FOR CONGRESS COMMITTEE

This is a referral of the Calinger for Congress Committee(athe Committee"). The Committee has received excessivecontributions in the form of loan guarantees and directcontributions from the same individuals. It appears that theloans have been renegotiated, removing the individuals asguarantors; however, it is not clear when the apparent
renegotiation occurred.

Walter M. Calinger, the candidate, lost in the PrimaryElection which was held in Nebraska on May 15, 1984, with 42.2%
of the vote.

If you have further questions, please contact Noriega E.
James at 523-4048.

Attachment

12~c /-p. /of

4W 85L-9



REPORTS ANALYSIS REFERRAL

TO

OFFICE OF GENERAL COUNSEL

DATE: 21 March 1985

ANALYST: Noriega E. James

I. COMMITTEE: Calinger for Congress Committee
(C00175281)
John W. Herdzina, Treasurer
1407 South 13th Street
Omaha, NE 68108

II. RELEVANT STATUTE: 2 U.S.C. S44la(f)

III. BACKGROUND:

Receipt of Excessive Contributions from Individuals

The 1984 July Quarterly Report of the Calinger for
Congress Committee (the "Committee") itemized a total of
$9,642 in contributions, some in the form of loans, from
three (3) individuals (Attachments 2 and 3) .1/ The total
amount was designated for the primary election, resulting in
the receipt of apparent excessive contributions totalling
$6,642.

Schedule A of this report disclosed the receipt of a
$1,000 contribution from John Hughes on May 2, 1984.
Schedule C disclosed the receipt of a $10,000 loan from the

N candidate, Walter M. Calinger, and Mr. Hughes. This loan
owas incurred on May 10, 1984, had an interest rate of 14.75

percent, and was due on demand.

Schedule A disclosed the receipt of a $5 contribution
from David Newell on May 10, 1984. The schedule also
indicated that an aggregate year-to-date total of $80 in
contributions was received from Mr. Newell. Schedule C
disclosed- the receipt of a $5,000 loan from the candidate
and Mr. Newell. This loan was incurred on April 27, 1984,
had an interest rate of 15.75 percent, and was due on
demand.

1/ The Committee's 1984 July Quarterly Report was not filed
until September 1, 1984.



CALINGER FOR CONGRESS COMMITTEE
REPORTS ANALYSIS OGC REFERRAL
PAGE 2

Schedule A disclosed the receipt of a $100 contribution
on April 26, 1984 from Larry and Mariana M[e]yers. The
schedule also indicated that an aggregate year-to-date total
of $125 in contributions was received from these two
individuals. The amount contributed by each individual was
not specified; therefore, the Reports Analysis Division
("RAD") analyst relied upon 11 CFR 100.7(a)(1)(i)(C) to
determine that each individual would be considered to have
contributed an equal portion, or $62.50, of the total
amount. Schedule C disclosed the receipt of a $2,000 loan
from the candidate and Mr. Myers. The loan was incurred on
May 5, 1984, had an interest rate of 15.75 percent, and was
due on demand.

Schedule C did not disclose the portion of the loans
provided by each individual. According to 11 CFR
100.7(a) (1) (i) (C), each individual would be considered to

chave contributed an equal portion of the total amount of
each loan, thereby resulting in the receipt of apparent
excessive contributions of $5,000, $1,580, and $62 from John
Hughes, David Newell, and Larry Myers, respectively.

A Request for Additional Information ("RFAI") was sent
to the Committee on October 16, 1984, citing the apparent
excessive contributions and requesting the source of the
candidate's funds (Attachment 4). When no response was
received, a Second Notice was sent to the Committee on
November 8, 1984 (Attachment 5).

The Committee filed a letter on November 26, 1984,
stating that the Committee would "tend to these matters
immediately" (Attachment 6). On January 3, 1985, the
Committee submitted an amended Schedule C for the July
Quarterly Report which disclosed the source of the three
loans as The Community Bank. The candidate was listed as
the sole endorser of the loans. The due dates of the loans
were unchanged; however, the interest rate for each loan was
now listed as 10 percent (Attachment 7).

On January 28, 1985, the RAD analyst telephoned the
Committee's treasurer, Mr. John W. Herdzina, and asked why
the three individuals identified on Schedule C of the
original report were not included on Schedule C of the
Amendment (Attachment 8). Mr. Herdzina stated that the
individuals were not endorsers of the loans, but were
"accommodating makers" or "accommodating parties" to the
loans. He said he would submit a definition of these terms
in an amended report.

I-- p. o



CALINGER FOR CONGRESS COMMITTEE
REPORTS ANALYSIS OGC REFERRAL
PAGE 3

In an amended July Quarterly Report,, received February
25, 1985,, the Treasurer stated that, with respect to Mr.
Hughes, Mr. Newell, and Mr. Myers, "I was always under the
impression that the individuals.., were merely accommodating
makers [to the loans) pursuant to the Uniform Commercial
Code for the State of Nebraska." He explained that,
according to the bank, the three individuals were guarantors
of the loans and were not accommodating makers (Attachment
9).

Included in this amendment was a copy of a statement
from the bank, dated December 21, 1984 and addressed to the
candidate. This letter stated that 0[tihe guarantees of
John Hughes, David Newell, and Larry Myers have been
destroyed and are no longer valid," and that "(aill of the
loans are now in the name of Walter M. Calinger only."
Although neither the bank's statement nor any of the
Committee's reports or correspondence disclosed the specific
date(s) on which the bank removed the three individuals as
loan guarantors and replaced them with the candidate as the
sole guarantor, the Committee's 1984 October- Quarterly
Report disclosed that,, between July 17 and September 21,
1984, the Committee had made loan repayments to the
candidate and the three individuals originally reported as
guarantors (Attachment 10) .2/ This report indicated that
the Committee had repaid the full amount of the principal,
apparently with interest, on the $5,000 and $2,000 loans
originally guaranteed by Mr. Newell and Mr. Myers,
respectively, together with the candidate. The report also

Ndisclosed that, as of September 30, 1984, the Committee had
repaid $814 on the $10,000 loan originally guaranteed by Mr.

cr Hughes and the candidate. The bank's statement confirmed
the repayment of the $5,000 and $2,000 loans and indicated
that,, as of December 21,, 1984, a total of $2,.000 had been
repaid on the $10,000 loan (Attachment 9).

IV. OTHER PENDING MATTERS INITIATED BY RAD:

None

2/ The Committee's 1984 October Quarterly Report was not
received until January 3, 1985.
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F[IXRAI EIEClION COMMISSION 2

16 084

John W. Herdzina. Treasurer
Calinger for Congress Cittee
1407 South 13th Street
Omaha, NE 68108

Identification Number: C00175281

Reference: July Quarterly Report (4/26/84-6/30/84)

Dear Mr. Herdzina:

This letter is prompted by the Commission's preliminary
review of the report(s) referenced above. The revLew raise4
questions concerning certain informaticn contained in the

014- report(s). An itemization follows:

-Schedule C of your report (pertinent portion attached)
discloses a contribution(s) which appears to exceed the

-- limits set forth in the Act. An individual or a
political committee other than a multicandidate
committee may not make contributions to a candidate for
Federal office in excess of $1,000 per election. If
you have received a contribution(s) which exceeds the

Tr limits, the Commission recommends that you refund to
the donor(s) the amount in excess of $1,000. The
Commission should be notified in writing if a refund is

rnecessary. In addition, any refund should appear on
, Line 20 of the Detailed Summary Page of your next

report. (2 U.S.C. 441a(a) and (f))

Tte term contribution" includes any gift,
subscription, loan, advance, or deposit of money or
anything of value made by any person for the purpose of
influencing any election for Federal office.

Schedule C of your report fails to indicate the amount
of the loan guaranteed or endorsed by each individual.
Federal Regulations provide that in the event that the
amount endorsed or guaranteed by each individual is not
stated, each endorser or guarantor shall be liable
proportionately to the number of endorsers or
guaiantors of the loan. (11 CFR 100.7(a)[l) (i)(B))

If the contribution(s) in question was incorrectly
reported and/or you ,ave additional inlormation
retarding the contrib,.tnr (s), you may wish to su.,it

i d :- rcntation for the p: Iic reclrd. Please a--nd your

re t r .: 'it h the clari" I 9 fr., 3 , i -.
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Although the Commission may take further legal steps
concernin, the acceptance of an * o essiv.contribution(s), prompt action by you to refund theexcessive amount will be taken into consideration.

-Please provide a Schedule A to support the amount
reported on Line 13(a) of the Detailed Summary Page.
Each person who makes a loan to your committee or tothe candidate acting as an agent of the committee, mustbe reported on Schedule A and Schedule C. Theitemization on Schedule A must -include the person'sfull name. mailing address9 and zip code, along withthe name of his/her employer, the date of thecontribution/loan and the aggregate year-to-date amountof contributions made by the person. (11 CFR
104.3(a) (4) (iv)

-When a committee reports receiving a loan from the
or-- candidate, it is necessary to clarify whether or notthe candidate used his/her personal funds or borrowed
or Tthe money from a lending institution, or any othersource. If the candidate borrowed funds from a lending

institution or any other source, please provide thename of the lending institution and the complete termsof the loan. If the loan(s) was from personal funds,3 please acknowledge that fact in an amendment to this
report. Further, it is important to note that"personal funds" is strictly defined by Commission
regulations and may be found in 11 CFR 110.10. (11 tb1

T". CFR 100.7(a) (1) and 104.3(d))

-On Schedule B of this report, you have reporteddisbursements for which you have failed to include
either the date, amount, address, or purpose. Pleaseamend your report to include the missing infor,,ation
for each of these entries. (11 CFR 104.3(b)(4))

An amendment to your original report(s) correcting the aboveproblem(s) should be filed with the Clerk of the House cfReresentatives, 1036 Longworth House Office Building,Washington, DC 20515 within fifteen (15) days of the date ofthis letter. If you need assistance, please feel free to contactme on our toll-free number, (800) 424-9530. Mv local number is
(202) 523-4048.

Sincerely,

Noriega-E. James
Rep,-rts Analyst
Rep')rts Anily.sisE 7 i-s, i on

/- p / 0
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Assistant Staff Director
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rederal lection CAisasion
Washington, D.C. 20463

ATTt Don D. Gibson
Reports Analysis Division

Res Identification No. C00175281

Dear Kr. Gibson:

I am now in receipt of your letters dated November 8 and
No 14# 1984t in oonnection with the July Quarterly Report
and Octobr Quarterly Report. Please understand that I was not
ignoring your letters. I am sorry for the delay in responding to
you.

I am sure you have had experience in the past, where once a
prLmary election is over and a candidate loses# the candidate's
staff dissipates. I am not using this as an excuse but merely to
let you know the reason for the delay. I did not receive your
letters until November 19. 1984. The letters had been held up at
the old campaign headquarters. I will tend to these matters
ii~ndiately.

V t ly yours,

Treasurer
Calinger for Congress Comittee

cc: Julie Gems
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Deomber 31 # 1984

Vederal Zlection CeissiLon
Washington, D.C. 20463
ATTN: Norieg Z., J.Im

Reports Analyst

Re: Walter Calinger
Identification No. C00175281
Reference: July Quarterly Report

(' 56j

I

I'

Dear Kr. James:

The undersigned is the Treasurer of the Calinger for Con-
gress camittee. Kr. Calinger did not win the primary election.

Pursuant to your letter of October 16g 1984, I am enclosing
herein the Amended Schedule C in regard to 'Loans e . I am sending
a copy of the Amzuded Schedule C together with this lettez tu the
Clerk of the Boase of Representatives and to the Nebraska Secre-
tary of State.

Very truly yours,

John W. Her in&

JW3:kj£
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MEMORANDUM FOR THE FILES: TELECON

SUBJECT: July Quarterly Amendment

JDATE: Janua6 28, 1985

FROM: Noriega E. James, Report Analyst

TO: John W. Herdzina, Treasurer

NAME OF COMMITTEE" Calinger for Congress Committee

I telephoned Mr. Herdzina to acknowledge the receipt of his committee's July Quarterly

amended report and to ask him to explain 
why the three individuals were dropped from

Schedule C of the amended report. I explained to Mr. Herdzina that endorsements and

C" guarantees of loans are considered contributions to the extent of the outstanding

balance of the loans. I also explained 
that according to Federal Regulations, 

since

q his report did not disclose what portion 
of each loan each individual provided, for

each loan, each individual would be considered 
to have contributed an equal portion.

Mr. Herdzina said that he would amend his 
report by explaining that the individuals

N were not endorsers of the loans. He would 
also explain that the individuals were

V* I"accommodating parties or accommodating makers" of the loans. He said that he

would also include a definition of accommodating parties or accommodating 
makers.

/ =?.O
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AnANANs, KALOW & CAS8MAN

Om N-

february 18. 19P.

FUct,ral Election Commissit'a'
Utlasington, D.C. 20463

ATTNt 1loriega R. James
Reports Analyst

MUM

Re: Walter Calinger
IdentJfication No. C0017i;M. - 44,
Refirrenret July uarturly Report (4/26/S4-6/39/64)

Dear Kr. James:

As v'ou requested I filed the Amended Sp-hedule C In regard to
'Loans". Subsequently you asked for additionaU information in
connection with the sbejaptors on the loans. I inquired of The
Ccunity Bank pursuant tu your Ittter. I was alwdys under the
impression that the individuals (h1ughes, Nvwell and Kyers) were
merely accoodating makers pursuanat to the Uniform Commercial
Code for tie State of Nebraska. The letter I received from The
Community Bank states th.,t some of the loans (totalling $17,000)
were guaranteed. I informed The Community Bank thrcugh Ir.
Calinger that it was the position of the Federal Election Commis-
sion that guarantcus were the same as contributions.
Accordingly, The Ccmmuaity Bank rewrote the Notes and the
guarantees of Hughes, Newell and Myers were destroyed. I am
enclosing herein a copy ul the December 21, 1984 lei ter from The
Coxmunity Bank.

Thank you for your patience in this matter.

Very truly yoprs,

Won . Herdaina
Treasurer
Calinger for Congress Committee

JWH/kjs
rInc.

cc# Walter Calingor

/-' 7P -'o
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1, 
lt, 

N. 

ige

1450 South 11 Street
Ckie, NE 69108

RE: Cmrcial Lee. - Walt Calinger for Congress

Bear Hr. Cali*gu':

The three loans totaling $17,000 guaranteed by John Hughes,
kmvid NMmall and Larry Vers now stand In the following position:

1. The guarantees of John Hughes, David Newell, andLarry Ob'rs have been destroyed and are no longer
val Id.

2. All the loans are now in the name of Malter N. Callingeronly And are unscured and not guaranteed.
The $5,000 loan and the $2,000 loan have been paid in full and$2,000 has been paid on the principal on the $10,000 loan.

0 Very truly,
cc

SLeon E. Evans, Or.

PRESIDENT

1$

Wk Are Com*i00m a Mum uin& N*u UI"4ZJ 4S54M
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I L FEDERAL ELECTION COMMISSION

WASHINGIOOD. 20463

John W. Herdzina, Treasurer
Calinger for Congress Committee
1407 South 13th Street
Omaha, Nebraska 68108

RE: MUR
Calinger for Congress Committee

John W. Herdzina, as treasurer

Dear Mr. Herdzina:

On , 1985, the Federal Election Commission
determined that there is reason to believe that the Calinger for

or Congress Committee and you, as treasurer, violated 2 U.S.C.
§ 441a(f), a provision of the Federal Election Campaign Act of
1971, as amended ("the Act"). The General Counsel's factual and
legal analysis, which formed a basis for the Commission's
finding, is attached for your information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against you and your committee. You
may submit any factual or legal materials which you believe are
relevant to the Commission's consideration of this matter.
Please submit such materials along with your response to the
enclosed Subpoena to Produce Documents.

You may consult with an attorney and have an attorney assist
you in the preparation of your responses to this subpoena. If
you intend to be represented by counsel, please advise the
Commission by completing the enclosed form stating the name,
address and telephone number of such counsel, and authorizing
such counsel to receive any notifications and other
communications from the Commission. It is required that you
submit the information under oath and that you do so within ten
days of your receipt of this letter and subpoena.

In the absence of'any additional information which
demonstrates that no further action should be taken against your
committee and you, as treasurer, the Commission may find probable
cause to believe that a violation has occurred and proceed with
conciliation.

-11. / f/ 7



John W. Herdzina, Treasurer

Page 2

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11
C.F.R. S 111.18(d). Upon receipt of the request, tHe Office of
General Counsel will make recommendations to the Commission either
proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
pursued. The Office of General Counsel may recommend that pre-
probable cause conciliation not be entered into at this time so
that it may complete its investigation of the matter. Further,
requests for pre-probable cause conciliation after briefs on
probable cause have been mailed to the respondent will not be
entertained.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause must
be demonstrated. In addition, the Office of General Counsel is
not authorized to give extensions beyond 20 days.

The investigation now being conducted will be confidential in

Col accordance with 2 U.S.C. SS 437g (a) (4) (B) and 437g (a) (12) (A) ,
unless you notify the Commission in writing that you wish the
investigation to be made public.

For your information, we have attached a brief description
of the Commission's procedures for handling possible violations
of the Act. If you have any questions, please contact Jonathan
Levin, the attorney assigned to this matter, at (202)523-4000.

Tr Sincerely,

a, John Warren McGarry
Chairman

Enclosures
Subpoena to Produce Documents
General Counsel's Factual and Legal Analysis
Procedures
Designation of Counsel Statement

t; -P 2 f 7



BEF THE FEDERAL ELECTION CO0 ISSION

In the Matter of )
)

MUR

SUBPOENA TO PRODUCE DOCUMENTS

To: John W. Herdzina, Treasurer
Calinger for Congress Committee
1407 South 13th Street
Omaha, Nebraska 68108

PURSUANT to 2 U.S.C. S 437d(a) (3), and in furtherance of its

investigation in the above-styled matter, the Federal Election

Commission hereby subpoenas all written materials in your possession,

including, but not limited to, notes, security agreements and checks,

pertaining to bank loans in 1984 to Walter Calinger and John Hughes,

Walter Calinger and David Newell, and Walter Calinger and Larry

Myers, and pertaining to the subsequent re-negotiation of all of

these loans in 1984.

Notice is given that these materials must be submitted to the

Office of the General Counsel, Federal Election Commission, 1325 K

Street, N.W., Washington, D.C. within ten days of your receipt of

this subpoena. Legible copies which, where applicable, show both

sides of documents, may be substituted for originals.
rk-.

WHEREFORE, the Chairman of the Federal Election Commission has

hereunto set his hand in Washington, D.C. on this day of

, 1985.

John Warren McGarry
Chairman

ATTEST:

Marjorie W. Emmons

Secretary to the Commission
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GENERAL COUNSEL'S FACTUAL AND LEGAL ANALYSIS

MUR NO.

RESPONDENT Calinger for Congress Committee
John W. Herdzina, as treasurer

SUMMARY OF ALLEGATIONS

The Calinger for Congress Committee, the principal campaign

committee of Walter M. Calinger for election to the House of

Representatives from the Second District of Nebraska, was

referred by the Reports Analysis Division (RAD) to the Office of

the General Counsel for the receipt of excessive contributions

from three individuals.

FACTUAL BASIS AND LEGAL ANALYSIS

The 1984 July Quarterly Report of the Calinger for Congress

Committee ("the Committee") itemized $9,642 in contributions,

some in the form of loans or loan guarantees from three

individuals. These contributions were designated for the

primary, resulting in the receipt by the Committee of apparent

excessive contributions.

N. Schedule A of the report disclosed the receipt of a $1,000

contribution from John Hughes on May 2, 1984. Schedule C of the

report disclosed a $10,000 loan from the candidate and Mr. Hughes

on May 10, 1984, due on demand at 14.75% interest.

Schedule A also disclosed a $5 contribution from David

Newell on May 10, 1984, bringing his yearly non-loan contribution

total to $80. Schedule C of the same report disclosed the

receipt of $5,000 from the candidate and Mr. Newell on April 27,

1984, due on demand at 15.75% interest.

A7
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Schedule A also disclosed the receipt of a $100 contribution

on April 26, 1984, from Larry and Mariana Myers, bringing their

yearly non-loan contribution total to $125. Schedule C disclosed

a $2,000 loan to the Committee from the candidate and Mr. Myers

on May 5, 1984, due on demand at 15.75% interest.

After two Requests for Additional Information were sent to

the Committee, one on October 15 and one on November 8, the

Committee replied, on November 16, 1984, that it would "tend to

these matters immediately." On January 3, 1985, the Committee

submitted an amended Schedule C disclosing the source of the

loans as the Community Bank with the candidate as the sole

endorser or guarantor. The interest rate for each loan was

listed as ten percent.

In a telephone conversation on January 28, 1985, and in a

letter attached to an amended July Quarterly and received on

February 28, the Committee treasurer explained the apparently new

circumstances of the loans. The treasurer stated that the non-

candidate individuals were "accommodating makers" or

"accommodating parties" to the loans. He informed RAD that, upon

being informed by the treasurer that the Commission considered

"guarantees" to be "the same as contributions," the bank "rewrote

the Notes and the guarantees of Hughes, Newell and Myers were

destroyed." According to a letter from the bank to the

candidate, dated December 21, 1984, and enclosed by the

treasurer, the loans were now "unsecured and unguaranteed."

While none of the reports or documents submitted disclosed

when the bank removed the three individuals as loan guarantors,

5o{"7
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the Committee's 1984 October Quarterly (which was not received

until January, 1985) disclosed that, between July 17 and

September 21, 1984, the Committee had repaid the full amount of

the principal of the $5,000 and $2,000 loans with interest. The

October report revealed that, as of September 30, $814 of the

$10,000 loan had been repaid, and the bank's letter of

December 21 indicated that $2,000 of this loan had been repaid.

Section 441a(a) (1) (A) of Title 2 prohibits contributions

from a person to any candidate and his authorized political

committees with respect to any election for federal office which,

in the aggregate, exceed $1,000. Section 441a(f) prohibits

knowing acceptance of any contribution made in violation of

section 441a. Section 431(8)(A)(i) states that the term

"contribution" includes a loan. Section 431(8) (B) (vii) (I)

provides that a loan from a bank is considered "a loan by each

endorser or guarantor in that proportion of the unpaid balance that

each endorser or guarantor bears to the total number of endorsers or

guarantors."

In this matter, each non-candidate signatory has served as a

guarantor for amounts which, when combined with his other

contributions, exceed the S 441a(a) (1) (A) limit. The fact that, as

of December 21, the bank removed the individuals as guarantors does

not negate the original violation. The treasurer has posed the

defense that the non-candidate signatories were not really

contributors because they were "accommodating makers." This is of

no significance in determining the status of the individuals under

S-p~ o<7
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the Act. An accommodation party "is one who signs an instrument in

any capacity for the purpose of lending his name to another to it."

Neb. UCC 3-415(1). He is liable just as anyone else In the capacity

in which he signs (e.g., maker, endorser), except that he can never

be liable to the party he is accommodating. The official comment to

UCC 3-415 states that "[s]ubsection (1) recognizes that an

accommodating party is always a surety (which includes a

guarantor)...."

Under the Act, therefore, the non-candidate individuals, as the

sole co-makers with the candidate on the loans, have contributed
NI

half the amount of the loans. The Committee, therefore, has

accepted contributions in excess of $1,000 from each individual.

Based on the foregoing analysis, the Office of the General Counsel

recommends that the Commission find reason to believe that the

Calinger for Congress Committee and John W. Herdzina, as treasurer,

violated 2 U.S.C. S 441a(f).

070.f77
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SFEDERAL ELECTION COMMISSION
I WASHINGTON D.C. 2043

John J. Hughes
1004 Farnam on the Mall
Suite 400
Omaha, Nebraska 68102

RE: MUR
John J. Hughes

Dear Mr. Hughes:

On , 1985, the Federal Election Commission
C determined that there is reason to believe that you violated

2 U.S.C. § 441a(a) (1) (A), a provision of the Federal Election
Campaign Act of 1971, as amended ("the Act"). The General
Counsel's factual and legal analysis, which formed a basis for
the Commission's finding, is attached for your information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against you. You may submit any
factual or legal materials which you believe are relevant to the
Commission's consideration of this matter. Please submit such
materials along with your response to the enclosed Subpoena to
Produce Documents.

You may consult with an attorney and have an attorney assist
you in the preparation of your responses to this subpoena. If
you intend to be represented by counsel, please advise the

SCommission by completing the enclosed form stating the name,
address and telephone number of such counsel, and authorizing
such counsel to receive any notifications and other
communications from the Commission. It is required that you
submit the information under oath and that you do so within ten
days of your receipt of this letter and subpoena.

In the absence of any additional information which
demonstrates that no further action should be taken against your
committee and you, as treasurer, the Commission may find probable
cause to believe that a violation has occurred and proceed with
conciliation.

, l2/bcr-~~, 9 /i ef 60



John J. Hughes
Page 2

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11
C.F.R. S 111.18(d). Upon receipt of the request, the Office of
General Counsel will make recommendations to the Commission
either proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
pursued. The Office of General Counsel may recommend that pre-
probable cause conciliation not be entered into at this time so
that it may complete its investigation of the matter. Further,
requests for pre-probable cause conciliation after briefs on
probable cause have been mailed to the respondent will not be
entertained.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. In addition, the Office of General Counsel
is not authorized to give extensions beyond 20 days.

The investigation now being conducted will be confidential
in accordance with 2 U.S.C. SS 437g(a) (4) (B) and 437g (a) (12) (A),

W unless you notify the Commission in writing that you wish the
investigation to be made public.

For your information, we have attached a brief description
of the Commission's procedures for handling possible violations
of the Act. If you have any questions, please contact Jonathan
Levin, the attorney assigned to this matter, at (202)523-4000.

.Sincerely,

John Warren McGarry
SChairman

Enclosures
Subpoena to Produce Documents
General Counsel's Factual and Legal Analysis
Procedures
Designation of Counsel Statement

41-" .



BEFW THE FEDERAL ELECTION COWISSION

In the Matter of )
)

MUR

SUBPOENA TO PRODUCE DOCUMENTS

To: John J. Hughes
1004 Farnam on the Mall
Suite 400
Omaha, Nebraska 68102

PURSUANT to 2 U.S.C. S 437d(a) (3), and in furtherance of its

investigation in the above-styled matter, the Federal Election

Commission hereby subpoenas all written materials in your possession,

including, but not limited to, notes, security agreements and checks,

pertaining to the $10,000 bank loan in 1984 to Walter Calinger and

John J. Hughes and pertaining to the subsequent re-negotiation of

this loan in 1984.

Notice is given that these materials must be submitted to the

Office of the General Counsel, Federal Election Commission, 1325 K

Street, N.W., Washington, D.C. within ten days of your receipt of

this subpoena. Legible copies which, where applicable, show both

sides of documents, may be substituted for originals.

WHEREFORE, the Chairman of the Federal Election Commission has

hereunto set his hand in Washington, D.C. on this day of

, 1985.

John Warren McGarry
Chairman

ATTEST:

Marjorie W. Emmons
Secretary to the Commission 3 -1P 3 o-



GENERAL COUNSEL'S FACTUAL AND LEGAL ANALYSIS

MUR NO.

RESPONDENT John Hughes

SUMMARY OF ALLEGATIONS

This matter was referred to the Office of the General

Counsel by the Reports Analysis Division (RAD) and involves an

allegation that John Hughes made contributions exceeding the

limitation of 2 U.S.C. S 441a(a) (1) (A) to the Calinger for

Congress Committee ("the Committee").

FACTUAL BASIS AND LEGAL ANALYSIS
Schedule A of the 1984 July Quarterly Report of the

Committee disclosed the receipt of a $1,000 contribution from

John Hughes on May 2, 1984. Schedule C of the report disclosed a

; $10,000 loan from the candidate and Mr. Hughes on May 10, 1984,

due on demand at 14.75% interest.

After two Requests for Additional Information were sent to
"7

the Committee, one on October 15 and one on November 8, the

Committee replied, on November 16, 1984, that it would "tend to

[the matter of the contribution] immediately." On January 3,

1985, the Committee submitted an amended Schedule C disclosing

the source of the loan as the Community Bank with the candidate

as the sole endorser or guarantor. The interest rate for the

loan was listed as ten per cent.

In a telephone conversation on January 28, 1985, and in a

letter attached to an amended July Quarterly and received on

February 28, the Committee treasurer explained the apparently new

3 ~ - o -/ qC'6
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circumstances of the loan. The treasurer stated that Mr. Hughes

was an "accommodating maker" or "accommodating party" to the

loan. He informed RAD that, upon being informed by the treasurer

that the Commission considered "guarantees" to be "the same as

contributions," the bank "rewrote the Note and the guarantee of

Mr. Hughes was destroyed." According to a letter from the bank

to the candidate, dated December 21, 1984, and enclosed by the

treasurer, the loan was now "unsecured and unguaranteed."

While none of the reports or documents submitted disclosed

when the bank removed Mr. Hughes as a loan guarantor, the

Committee's 1984 October Quarterly (which was not received until

January, 1985) disclosed that, as of September 30, $814 of the

$10,000 loan had been repaid, and the bank's letter of

December 21 indicated that $2,000 of this loan had been repaid.

Section 441a(a) (1) (A) of Title 2 prohibits contributions

from a person to any candidate and his authorized political

committees with respect to any election for federal office which,

in the aggregate, exceed $1,000. Section 431(8)(A)(i) states

r that the term "contribution" includes a loan. Section

431(8) (B) (vii) (I) provides that a loan from a bank is considered

"a loan by each endorser or guarantor in that proportion of the

unpaid balance that each endorser or guarantor bears to the total

number of endorsers or guarantors."

In this matter, Mr. Hughes has served as a guarantor for an

amount which, when combined with his other contribution, exceeds the

S 441a(a) (1) (A) limit. The fact that, as of December 21, the
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bank removed Mr. Hughes as a guarantor does not negate the original

violation. The treasurer has posed the defense that Mr. Hughes was

not really a contributor because he was an "accommodating maker."

This is of no significance in determining the status of the

individuals under the Act. An accommodation party "is one who signs

an instrument in any capacity for the purpose of lending his name to

another to it." Neb. UCC 3-415(l). He is liable just as anyone

else in the capacity in which he signs (e.g., maker, endorser),

except that he can never be liable to the party he is accommodating.

The official comment to UCC 3-415 states that "(slubsection (1)

recognizes that an accommodating party is always a surety (which

includes a guarantor)...."

Under the Act, therefore, Mr. Hughes, as the sole co-maker with

the candidate on the $10,000 loan, has contributed half the amount

of the loan. He has, therefore, exceeded the $1,000 limit. Based

on the foregoing analysis, the Office of the General Counsel

recommends that the Commission find reason to believe that John

NHughes v iolated 2 U. S. C. S 44la (a) (1) (A) .

CIO



FX FEDERAL ELECTION COMMISSION
WASHINGTON,D.C. 20463

David Newell
4027 Bauman Avenue
Omaha, Nebraska 68112

RE: MUR
David Newell

Dear Mr. Newell:

On ,1985, the Federal Election Commission
determined that there is reason to believe that you violated
2 U.S.C. S 441a(a) (1) (A), a provision of the Federal Election
Campaign Act of 1971, as amended ("the Act"). The General
Counsel's factual and legal analysis, which formed a basis for
the Commission's finding, is attached for your information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against you. You may submit any
factual or legal materials which you believe are relevant to the
Commission's consideration of this matter. Please submit such
materials along with your response to the enclosed Subpoena to
Produce Documents.

You may consult with an attorney and have an attorney assist
you in the preparation of your responses to this subpoena. If
you intend to be represented by counsel, please advise the
Commission by completing the enclosed form stating the name,

C7 address and telephone number of such counsel, and authorizing
such counsel to receive any notifications and other
communications from the Commission. It is required that you
submit the information under oath and that you do so within ten
days of your receipt of this letter and subpoena.

In the absence of any additional information which
demonstrates that no further action should be taken against your
committee and you, as treasurer, the Commission may find probable
cause to believe that a violation has occurred and proceed with
conciliation.
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David Newell
Page 2

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11
C.F.R. S 111.18(d). Upon receipt of the request, the Office of
General Counsel will make recommendations to the Commission
either proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
pursued. The Office of General Counsel may recommend that pre-
probable cause conciliation not be entered into at this time so
that it may complete its investigation of the matter. Further,
requests for pre-probable cause conciliation after briefs on
probable cause have been mailed to the respondent will not be
entertained.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. In addition, the Office of General Counsel
is not authorized to give extensions beyond 20 days.

The investigation now being conducted will be confidential
- in accordance with 2 U.S.C. SS 437g(a) (4) (B) and 437g(a) (12) (A),

unless you notify the Commission in writing that you wish the
investigation to be made public.

For your information, we have attached a brief description
of the Commission's procedures for handling possible violations
of the Act. If you have any questions, please contact Jonathan
Levin, the attorney assigned to this matter, at (202)523-4000.

Sincerely,

r*_1 John Warren McGarry
cc Chairman

Enclosures
Subpoena to Produce Documents
General Counsel's Factual and Legal Analysis
Procedures
Designation of Counsel Statement



BEF# THE FEDERAL ELECTION COYSSION

In the Matter of )
)

MUR

SUBPOENA TO PRODUCE DOCUMENTS

To: David Newell
4027 Bauman Avenue
Omaha, Nebraska 68112

PURSUANT to 2 U.S.C. S 437d(a) (3), and in furtherance of its

investigation in the above-styled matter, the Federal Election

Commission hereby subpoenas all written materials in your possession,

including, but not limited to, notes, security agreements and checks,

pertaining to the $5,000 bank loan in 1984 to Walter Calinger and

-- David Newell, and pertaining to the subsequent re-negotiation of this

loan in 1984.

Notice is given that these materials must be submitted to the

Office of the General Counsel, Federal Election Commission, 1325 K

Street, N.W., Washington, D.C. within ten days of your receipt of

C" this subpoena. Legible copies which, where applicable, show both

Tr sides of documents, may be substituted for originals.

WHEREFORE, the Chairman of the Federal Election Commission has

hereunto set his hand in Washington, D.C. on this day of

, 1985.

John Warren McGarry
Chairman

ATTEST:

Marjorie W. Emmons

Secretary to the Commission

4-p 3



GENERAL COUNSEL'S FACTUAL AND LEGAL ANALYSIS

MUR NO.

RESPONDENT David Newell

SUMMARY OF ALLEGATIONS

This matter was referred to the Office of the General

Counsel by the Reports Analysis Division (RAD) and involves an

allegation that David Newell made contributions exceeding the

limitation of 2 U.S.C. S 441a(a) (1) (A) to the Calinger for

Congress Committee ("the Committee").

FACTUAL BASIS AND LEGAL ANALYSIS

Schedule A of the Committee's 1984 July Quarterly Report

disclosed a $5 contribution from David Newell on May 10, 1984,

bringing his yearly non-loan contribution total to $80.

Schedule C of the same report disclosed receipt of a $5,000 loan

from the candidate and Mr. Newell on April 27, 1984, due on

demand at 15.75% interest.

After two Requests for Additional Information were sent to

the Committee, one on October 15 and one on November 8, the

Committee replied, on November 16, 1984, that it would "tend to

[the matter of the contribution] immediately." On January 3,

1985, the Committee submitted an amended Schedule C disclosing

the source of the loan as the Community Bank with the candidate

as the sole endorser or guarantor. The interest rate for the

loan was listed as ten per cent.

In a telephone conversation on January 28, 1985, and in a

letter attached to an amended July Quarterly and received on

February 28, the Committee treasurer explained the apparently new
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circumstances of the loan. The treasurer stated that Mr. Newell

was an "accommodating maker" or "accommodating party" to the

loan. He informed RAD that, upon being informed by the treasurer

that the Commission considered "guarantees" to be "the same as

contributions," the bank rewrote the Note and the guarantee of

Mr. Newell was destroyed. According to a letter from the bank to

the candidate, dated December 21, 1984, and enclosed by the

treasurer, the loan was now "unsecured and unguaranteed."

While none of the reports or documents submitted disclosed

when the bank removed Mr. Newell as a loan guarantor, the

Committee's 1984 October Quarterly (which was not received until

January, 1985) disclosed that, between July 17 and September 21,

1984, the Committee had repaid the full amount of the principal

N of the $5,000 loan with interest.

"0 Section 441a(a) (1) (A) of Title 2 prohibits contributions

from a person to any candidate and his authorized political

committees with respect to any election for federal office which,

in the aggregate, exceed $1,000. Section 431(8)(A)(i) states

that the term "contribution" includes a loan. Section

431(8) (B) (vii) (I) provides that a loan from a bank is considered

"a loan by each endorser or guarantor in that proportion of the

unpaid balance that each endorser or guarantor bears to the total

number of endorsers or guarantors."

In this matter, Mr. Newell has served as a guarantor for an

amount exceeding the § 441a(a) (1) (A) limit. The fact that, as of
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December 21, the bank removed Mr. Newell as a guarantor does not

negate the original violation. The treasurer has posed the defense

that Mr. Newell was not really a contributor because he was an

"accommodating maker." This is of no significance in determining

the status of the individuals under the Act. An accommodation party

"is one who signs an instrument in any capacity for the purpose of

lending his name to another to it." Neb. UCC 3-415(1). He is

liable just as anyone else in the capacity in which he signs (e.g.,

maker, endorser), except that he can never be liable to the party he

is accommodating. The official comment to UCC 3-415 states that

"[s]ubsection (1) recognizes that an accommodating party is always a

surety (which includes a guarantor)...."

Under the Act, therefore, Mr. Newell, as the sole co-maker with

the candidate on the $5,000, has contributed half the amount of the

loan. He has, therefore, exceeded the $1,000 limit. Based on the

foregoing analysis, the Office of the General Counsel recommends

that the Commission find reason to believe that David Newell

N, violated 2 U.S.C. S 441a(a) (1) (A).

007



FEDERAL ELECTION COMMISSION
W4ASHNCTO\,D C 20463

Larry Myers
8725 Countryside Plaza
Omaha, Nebraska 68114

RE: MUR
Larry Myers

Dear Mr. Myers:

On , 1985, the Commission found reason to believeel that you violated 2 U.S.C. S 441a(a) (1) (A), a provision of the
Federal Election Campaign Act of 1971, as amended ("the Act") in
connection with the above referenced MUR. However, after

CIO considering the circumstances of this matter, the Commission,
also on that date, determined to take no further action and closeNft its file as it pertains to you. The General Counsel's Factual
and Legal analysis which formed a basis for the Commission's
finding is attached for your information.

The file in this matter will be made part of the public
record within 30 days after this matter is closed with respect to

C all other respondents involved. Should you wish to submit any
materials to appear on the public record, please do so within 10
days of your receipt of this letter. The confidentiality
provisions of 2 U.S.C. SS 437g(a) (4) (B) and 437g(a) (12) (A) remain
in effect until the entire matter is closed. The Commission will

N- notify you when the entire file has been closed.
The Commission reminds you that making contributions in

excess of the limits set forth in 2 U.S.C. S 441a nevertheless is
a violation of the Act. You should take immediate steps to
insure that this activity does not occur in the future.

If you have any questions, please direct them to Jonathan
Levin, the attorney assigned to this matter, at (202) 523-4000.

Sincerely,

John Warren McGarry
Chairman

Enclosure
Factual and Legal Analysis



GENERAL &NSEL'S FACTUAL AND LEGAfNALYSIS

MUR NO.

RESPONDENT Larry Myers

SUMMARY OF ALLEGATIONS

This matter was referred to the Office of the General

Counsel by the Reports Analysis Division (RAD) and involves an

allegation that Larry Myers made contributions exceeding the

limitation of 2 U.S.C. S 441a(a) (1) (A) to the Calinger for

Congress Committee ("the Committee").

FACTUAL BASIS AND LEGAL ANALYSIS

Schedule A disclosed the receipt of a $100 contribution on

April 26, 1984, from Larry and Mariana Myers, bringing their

yearly non-loan contribution total to $125. Schedule C disclosed

a $2,000 loan to the Committee from the candidate and Mr. Myers

on May 5, 1984, due on demand at 15.75% interest.

After two Requests for Additional Information were sent to

the Committee, one on October 15 and one on November 8, the

N. Committee replied, on November 16, 1984, that it would "tend to

[the matter of the contribution) immediately." On January 3,

1985, the Committee submitted an amended Schedule C disclosing

the source of the loan as the Community Bank with the candidate

as the sole endorser or guarantor. The interest rate for the

loan was listed as ten per cent.

In a telephone conversation on January 28, 1985, and in a

letter attached to an amended July Quarterly and received on

February 28, the Committee treasurer explained the apparently new
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circumstances of the loan. The treasurer stated that Mr. Myers

was an "accommodating maker" or "accommodating party" to the

loan. He informed RAD that, upon being informed by the treasurer

that the Commission considered "guarantees" to be "the same as

contributions," the bank rewrote the Note and the guarantee of

Mr. Myers was destroyed. According to a letter from the bank to

the candidate, dated December 21, 1984, and enclosed by the

treasurer, the loan was now "unsecured and unguaranteed."

While none of the reports or documents submitted disclosed

when the bank removed Mr. Hughes as a loan guarantor, the

Committee's 1984 October Quarterly (which was not received until

January, 1985) disclosed that, between July 17 and September 21,

1984, the Committee had repaid the full amount of the principal

of the $2,000 loan with interest.

Section 441a(a)(1) (A) of Title 2 prohibits contributions

efrom a person to any candidate and his authorized political

committees with respect to any election for federal office which,

in the aggregate, exceed $1,000. Section 431(8) (A) (i) states

Sthat the term "contribution" includes a loan. Section

431(8) (B) (vii) (I) provides that a loan from a bank is considered

"a loan by each endorser or guarantor in that proportion of the

unpaid balance that each endorser or guarantor bears to the total

number of endorsers or guarantors."

In this matter, Mr. Myers has served as a guarantor for an

amount which, when combined with his other contribution, exceeds the

441a(a) (1) (A) limit. The fact that, as of December 21, the
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bank removed Mr. Myers as a guarantor does not negate the original

violation. The treasurer has posed the defense that Mr. Myers was

not really a contributor because he was an "accommodating maker."

This is of no significance in determining the status of the

individuals under the Act. An accommodation party "is one who signs

an instrument in any capacity for the purpose of lending his name to

another to it." Neb. UCC 3-415(1). He is liable just as anyone

else in the capacity in which he signs (e.g., maker, endorser),

except that he can never be liable to the party he is accommodating.

The official comment to UCC 3-415 states that "[s]ubsection (1)

recognizes that an accommodating party is always a surety (which

includes a guarantor)...."

Under the Act, therefore, Mr. Myers, as the sole co-maker with

the candidate on the $2,000 loan, has contributed half the amount of

the loan. Along with his other contribution, he has, therefore,

exceeded the $1,000 limit. Based on the foregoing analysis, the

Office of the General Counsel recommends that the Commission find

reason to believe that Larry Myers violated 2 U.S.C.

§ 441a(a) (1) (A). However, because of the small amount of the

excessive contribution, this Office recommends that no further

action be taken with regard to Mr. Myers.
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FEDERAL ELECTION COMMISSION
WAINCTON,D.C. 20463

21 March 1985

MEMORANDUM

TO:

THROUGH:

FROM:

SUBJECT:

CHARLES N. STEEL
GENERAL COUNSE

JOHN C. SURI
STAFF DIRECT

JOHN D. GIBSO
ASSISTANT ST F ( IRECTR
REPORTS ANALYSI DIVISION

REFERRAL OF THE CALINGER FOR CONGRESS COMMITTEE

This is a referral of the Calinger for Congress Committee
(0the Committee"). The Committee has received excessive
contributions in the form of loan guarantees and direct
contributions from the same individuals. It appears that the
loans have been renegotiated, removing the individuals asguarantors; however, it is not clear when the apparent
renegotiation occurred.

Walter M. Calinger, the candidate, lost in the Primary
Election which was held in Nebraska on May 15, 1984, with 42.2%
of the vote.

If you have further questions, please contact Noriega E.
James at 523-4048.

Attachment
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