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IN COMMISSION

'  cineinnati. Ohio. 45201

RE: MUR 2024 S
The Kroger CHlpuny

Dear Mr. Hattersley:

On October 17 1906. the Commission accepted ehe

'dohciliaelon agreement tgnla by you in settlement of a vialaeion
of 2 9.8.C. 8§ Qszlb)tﬁ @ provision of the Federal Bleetion
- Campaign Act of 1971, as anunded Accordingly, the file has been

closed in this matter and it will become a part of the public

record within thirty days. PFowever, 2 U.S.C. § 437g(a) (4) (B)

prohibits any information derived in connection with any
conciliation attempt from becoming public without the written
consent of the respondent and the Commission. Should you wish
any such information to become part of the public record, please
advise us in writing.

Enclosed you will find a fully executed copy of the final
conciliation agreement for your files.

Sincerely,
Charles N. Steele

y 4

: wrence M. Noble
Deputy General Counsel

Enclosure
Conciliation Agreement




notarized complaint by Local 7 of tha Uhitnd !bnd and
‘Commercial Workers union The COunilaiani!oﬁnd probabla
cause that The Kroger Co. ('nncpondhnt'i V£,10ﬁod 2 B.s.c.
§441b(b) (6) by failing to make available to Looal 7 of tha
United Food and chmercial Workers Unioa a puyroll deduction
method for the making of voluntary contributions to its
political action committee.

NOW, THEREFORE, the Commission and Respondent, having
duly entered into conciliation pursuant to 2 U.S.C. §
437g(a) (4) (A) (i), do hereby agree as follows:

I. The Commission has jurisdiction over the Respon-
dent, and the subject matter of this proceeding.

II. Respondent has had a reasonable opportunity to

demonstrate that no action should be taken in this matter.

III. Respondent enters voluntarily into this agreement

with the Commission.
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li‘Vine Street, Caninnati. Ohio 45202.

-2+ - Dillon Cbnpanilt. Inc.
lubtidiary of The Kroger CO., having 1tn principul pllnifaf

75hua;ni-s at 700 Bast 30th Awtnue, Hutchinson, xansq: ‘7501.;‘

3. King Soopers, Inc. is a diviaion ot’ﬂi_
Companies, Inc., having its principal place of businaaitnt

65 Tejon Street, Denver, Colorado 80223.
4. Charles E. Mercer, President of Lodal 7

United Food and Commercial Workers Union requested that King
Soopers, Inc. make available to lLocal 7 United Food and
Commercial Workers Union the method of soliciting voluntary

campaign contributions utilized by its parent corporation,

The Kroger Co.
S. By letter dated May 1, 1985, King Soopers,

Inc. denied the request of Local 7 United Food and Commercial

Workers Union.
6. On June 7, 1985, Local 7 United Food and

Commercial Workers Union filed a complaint with the Federal
Election Commission alleging that Respondent violated 2
U.S.C. § 441b(b) (6).
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and contributes to candidatou for fadnral ef!thQ5 
9. Respondent The Kroger Co. haa establinhodfandjf

maintained a payroll deduction plan to saiinit voluntn_q

contributions from Respondent's nanage-ent’nnplqg-cl for th-'.
Kroger Better Government Committee. ‘ g
10. Respondent The Kroger Co. has titldd*té jike
the payroll deduction plan described in subparagraph 9 above
available to Local 7 United Food and Commercial Workers

Union.
11, Section 441b(b) (6), Title 2, United States

Code, requires a parent corporation utilizing a payroll

deduction to solicit voluntary contributions, to make that

plan available to a labor organization representing members

working for the corporation, its subsidiaries, branches,

divisions, or affiliates, for the labor organization's use

in soliciting voluntary contributions to its own separate

segregated fund.




Cmnercial Iorkars uni.on. ‘subjcct to the rei.nbnrmnt

provisions of 2 U.S.C. s 441b(b) (6) .

VII. The Commission, on request of anyone filing a
complaint under 2 U.S.C. § 437g(a) (1) concerning the matters
at issue herein or on its own motion, may review compliance
with this agreement. If the Commission believes that this
agreement or any requirement thereof has been violated, it
may institute a civil action for relief in the United States
District Court for the District of Columbia.

VIII. Respondent will pay‘a civil penalty to the
Treasurer of the nnited States in the amount of Two Hundred
and rifty Dollars (3250 00) pursuant to 2 U.S.C.
§437g(a) (5) (A) .




x._ Rasponddutjahall ‘have no nnme thnn thirty (30)
duyc from the date thia agremnt hoecnn eﬁectiw- to
‘mly with and i-puumt tha requiraunts ccntainel ‘i.n
'agttduent and to 8o notify the Commission. Y

xI. This cOncil:latioa Agreement constitutll ﬂlt hntm'

ag:euent between thc parties on the matters taind hom:tn.

and no other statement, promise, or agreement, oither

written or oral, made by either party or by agents of oitlllr

party, that is not contained in this written agreement shall
be valid.

FOR THE COMMISSION:

Charles N. Steele

IIA 4/7(

Dhte /

Deputy General COunsel

FOR THE RESPONDENT:

Attorney for The Kroger Co.

TJH/ms
0401-5




record within thirty days. However, 2 U.S.C. § 437g(a) (4)(B)
prohibits any information derived in connection with any
conciliation attempt from becoming public without the written
consent of the respondent and the Commission. Should you wish
any such information to become part of the public record, please
advise us in writing.

Enclosed you will find a fully executed copy of the final
conciliation agreement for your files.

Sincerely,

R 60405

Charles N. Steele
General Counsel

By: Lawrence M. Noble
Deputy General Counsel

Enclosure 7 (C
Conciliation Agreement -
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th. following actions m m j_,jozu

1. Accept the countorptapom
Kroger, as in
Counsel's Rapo:t s:lghﬂ

Approve the letter, a:
General Counsel's more sw.octobcr 2.
1986.
3. Close the file in MUR 2024.
Commissioners Aikens, Josefiak, McDonald, McGarry

and Thomas voted affirmatively for this decision; Commissioner

Elliott dissented. /

Marjorie W. Emmons
Secretary of the Commission




I:loction cauaiui.on. do hmhy ahrt.:lfx mt on | er
1986, the Commission ﬂlciM by‘ l vot. ef 4-0 to
the following actions m m_zou.

l. Reject the conciliatim aqmt sth
by the Kroger ' Tl i

2. Approve the lettet attachcd to the Gemrﬁ
Counsel's Report siuned Angnst 29, 1986. o

Commissioners Harris, J_c‘uefi&, McDonald and McBarry
voted affirmatively for this decision; Commissioner Elliott
dissented and Coomissioner Aikens did not cast a vote.

Attest:

T
o~
o
T
«
o
T
c
©
(- o

:vuarjorie W. Emmons
Secretary of the Commission

Received in Office of Coomission Secretary:Tues., 9-2-86, 4:03
Circulated on 48 hour tally basis: Wed., 9-3-86, 11:00
Deadline for vote: Fri., 9-5-86, 11:00




September 9, 1986

| ﬂ4} 9;7?  51

andling this matter, will eontact
you, or, you -ay euu him at (202) 376-5690.

Sincerely,

Charles N. Steele
General Counsel

«
(o=
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=
O
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Lawrence M. Noble
Deputy General Counsel




RE: MUR 2024
The Kroger CG-pnny

yunion received youcr. ptopolod
ssion reviewved your. auhntssion.
ted it as unaccnptablo for

o
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ful that this matter can be
table conciliation agreement. Our
that t ciliation period in this matter
expi 27, 19 'O ©¢ nue conciliation discussions,
EBric Rleinf.lﬂ. ; torney handling this matter, will contact
you, or, you may call hin at (202) 376-5690.

Sincerely,

Charles N. Steele
General Counsel

860405

Lawrence M. Noble
Deputy General Counsel

L
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RE: MUR 2024
The Kroger my

1986, the Commission determined. th.t

- Con ou-um a
(b)(6), a ptov sion of the Pederal
., as amended, by tilu.ih! to make
tion plan for soliciti dontt!buﬂiunc
Pood and Commercial Work rl unton. :

'-aion hti.a duty to attempt to correct such
of thirty to ninety days by informal
, } litcneo; comciliation and persuasion. 1If we are
' ‘ . an agreement during this period, the Commission
nny 1n-ti" civil suit in United States District Court and seek
payment of a,eivil penalty.

We enclose a conciliation agreement that this office is
prepared to recommend to the Commission in settlement of this
matter. If you agree with the provisions of the enclosed

agreement, please sign and return it, along with the civil
penalty, to the Commission within ten days. I will then

recommend that the Commission approve the agree-cnt. Please make
your check for the civil penalty payable to the U.S. Treasurer.

If you have any questions or suggestions for changes in the
enclosed conciliation agreement, please congact Bric Klelnfeld,
the attorney assigned to this matter, at '

Charles N. stoclo
General Counsel

Enclosure :
Conciliation Agreement
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i : ,;1 sion of :
_—mm c:lpiiqn Act o 1, as ndgd ‘refusing to make
available a payroll ¢ plan. for solic tin -qﬁutzihntlons
to Local 7 of the ﬂh!ﬁ | Food and Commercial Workers Uni

The Connisslon,han a duty to attempt to cnr:cet luch
violations for a per thirty to ninety days by informal
methods of conference, conciliation and persuasion. If we are
unable to reach an agréement during this period, the Commission
may institute civil suit in United States District Court and seek
payment of a civil p.nilﬁr¢

We enclose a eoncillation agreement that this office is
prepared to recommend to the Commission in settlement of this
matter. If you agree with the provisions of the enclosed
agreement, please si and return it, along with the civil
penalty, to the Commission within ten days. I will then
reconmend that the Commission approve the agteenent. Please make
your check for the civil penalty payable to the U.S. Treasurer.

If you have any gquestions or suggestions for changes in the
enclosed conciliation agreement, please contact Eric Kleinfeld,
the attorney assigned to this matter, at (202)376-5690.

Sincerely,

Charles N. Steele
General Counsel

Enclosure 25]1"

Conciliation Agreement ?_
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.in~thcuuattor of

The k:oQQr Company

1. macxamoum el mmmvs«’ssssm

Local 7 of the United Food aad ooﬁne:eial ﬂorknraﬂunion
(hereinafter the "Union®" or "I.ocal 1") filed a conpltint with M z ms
Federal Election Commission (hereinafter the 'COnli!lion')
alleging a violation of 2 U.S.C. § 441b(b)(6). The Union contends
that it was improperly denied access to a method o!.loliélting
voluntary campaign contributions maintained by telpomﬂcnt the
Kroger Company (hereinafter "Kroger™) or one of its s&bsidiatles.

On August 14, 1985, the Commission determined there was
reason to believe that the Kroger Company violated 2 U.8.C.

§ 441b(b) (6) for refusing the make available to Local 7 a payroll
deduction plan for soliciting contributions. On March 11, 1986,
at Kroger's request, the Commission entered into conciliation
discussions prior to a finding of probable cause to believe.
However, negotiations failed to produce a mutually acceptable
agreement, and on May 1, 1986, the Commission rejected a
conciliation agreement proposed by respondent.

On June 5, 1986, a General Counsel's Brief was mailed to
respondent. A response brief was received from Kroger on June
23, 1986.

II. LEGAL ANALYSIS
The Office of General Counsel relies primarily upon the

analysis contained in the General Counsel's Brief of June 4,
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',j.z v.8.C. § uxbmm;: mui:, o
| colplalmt thuw to ”nlcit

nnitl ot tzogtt'
ettocunly puelnﬁo noml 7 fm _ .
:epremtl aploycu, since !rmr itnlf does not. .oncit in
that unit. e

This issue was dealt with ntmutnly in the Gcmnl
Counsel’'s Brief. As stated thettin."'a putont corpotlﬁiOn
utilizing a payroll deduction plan lhall unkc its lutbod |
available throughout its corpotatc -ttueture, to a llbot
organization representing members working th;onghout thq}
corporate structure . . . Unless the payroll deducfidnfpian must
be made available in all units of Kroger, there would have been
no reason for the statute to make clear that the "labor
organization” entitled to the benefit of the statute includes one
with members working for subsidiaries. If the method were only
to be required in the corporation utilizing the method and not in
its subsidiaries, there would have been no logic in Congress
requiring the corporation to make the method available to a union
which only represents employees of subsidiaries.

Notwithstanding the fact that the Union's unit of Kroger's,
King Soopers, does not participate in Kroger's payroll deduction
plan, the Union is still entitled, pursuant to 2 U.S.C.
§ 441b(b) (6), to have that plan made available to it for the
collection of voluntary contributions to its political action

committee in every Kroger unit in which the Union represents its




¢ & 15 lln:joru w. m.. ucotding ncrctary fnr' 'm
by !‘qdoul Election Ca-uuon executive session of J‘uly 22.
'_19!6, do hereby ce: that the comunon hool:th

£ollovm actions m MOR 2024:

1. Deci dcd & of 4-2 to find probnblc
cause eli Kroger Company
violated 2 U s.c. § 441b(b) (6).

Commissioners Harris, Josefiak, McDonald,
and McGarry voted affirmatively for the
decision; Commissioners Aikens and Elliott

dissented.

1493 |
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(continued)
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propo: “conciliation agreement atiavie—
to the General Counsel's report dated
July 11, 1986, subject to amenments as
noted above.

Canqiasionctshiikens, Elliott, Harris, Josefiak,
McDonald, and McGarry voted affirmatively for
the decision.

Decided by a vote of 6-0 to approve the letter
attached to the General Counsel's report

dated July 11, 1986.

B 6040 4%

Commissioners Aikens, Elliott, Harris, Josefiak,
McDonald, and McGarry voted affirmatively for
the decision.

Attest:

Marjorie W. Emmons
Secretary of the Commission
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IV. GENERAL COUNSEL'S RECOMMENDATIONS
The otficevof Gindtal cbnnapl rnén-ﬁihdl that the
Commission:

1. Find probable cause to believe that The Kroger Company

R
™
c
-
«
o
<
c
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(- of

violated 2 U.S.C. § 441b(b) (6).
2% Approve the attached conciliation agreement.

3. Approve the attached letter.

7/ ///%é

Date/ /

Attachments

1. Respondent's Brief

2. Conciliation Agreement
3. Letter
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A m dcnlomt vith vhwh ﬂu Gomxu Counsel dces not
deal, hmnm. is tho uttl:lng oz th.u utm bcmau nng m
and UrCcw Iacal i 44 wh!,ch General Ooml mun is Mmu.
donu\diug a civil penalty and a puhuc Msion of a viohtm by
Respondent, The Kroger Co. (King Soopers and Dillon, Oonplnln,
vhile charged by the Unioh, have been dismissed by the Gemeral -

Counsel.)

Moreover, the General Counsel's Bﬂ.ef, while framing the
issues well, does not fairly and fully state the compelling
reasons against requiring one corporation to create a PAC payroll
deduction and solicitation system for one of its union Sargaininq

units just because a related corporation has done so for its

management employees.

These two issues will be dealt with below.




The General Counsel does not maintain that there is a serious
violation in this matter. Indeed, a'a‘v:lll' be pointed out below,

the statutory construction clearly permits differing interpretations.
Moreover, while the General Counsel refers to precedent applicable
here, he fails to note the derth of precedent and its distinguish-
ability from these facts.

The General Counsel, therefore, needlessly burdens the
Commission with this minor matter in order to extract a fine or an
admission when clear guidance on _tho lav was dnavauablo.




Mh G-uotal Connul attmtl to brioﬂy uz out Resp
vpoci.t.lqn- 1n 1tc B:h!. M deu net qo hr cmqh The
point is that the hghlatoro dbvioul.y mtondod, by the
in dispute here, to balance the :jgh&a\ot a labor union with
of a corpdrattén in tjkinﬁ advantiﬁb o£~§u§toli‘d.ductiouT‘?'
solicitation. And, Commission precedent in Matter Under Review
947, involving ATET, and in Advisory 0pdnion 1982-45, 1nvolv£nq'
the Salt River Project, vhile requiring subsidiaries to om-r*f AC
payroll deduction because their parents offered them, support this
notion of balancing of rights.

®
™
"

b 2

All that the statute requires is the offering of "such
method,” employed by a corporation, to Unions anywhere in that
corporation. Kroger is willing to do that. It will permit UFCW
Local 7 to solicit for its PAC in the same corporate units that

Kroger solicits. That is the literal offering of "such method."”

86040’;

And, it strikes the proper balance. It allows the union the same

breadth as the corporation, no more, no less.

In contrast, the General Counsel would require a huge corporation
like General Motors to offer payroll deduction for all its unions'
PAC because one small subsidiary, say with a few thousand employees
-- operating completely independently with a different payroll

system -- offered deduction to its few management employees. This

is not striking a balance.




monolith; :I.tl mlbs : hly dep . i
tions were uuzuum tll» tho‘ pnmt m me River Projm,
vhile legally -mctum as seperate cowmm like ATET, was
also in ruuty a -:anld unit. It- lublmm even had the nl.
union.

Such is not the case here. The subsidiary here was only.
recently acquirod as an md-pondnntly oporati.ng company and has

remained that way.

Finally, under the circumstances, to require King Soopers to

offer “"such method” as is offered by Kroger is to require King

Soopers to create a method for its union. A result not intended

by the Act.




WNATT, OHIO 45201
T62-4426

TJIJH/are
0619-2
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THOMAS J. HATTERSLEY
ATTORNEY

THE KROGER CO.

1014 VINE STREET
CINCINNATI, OHIO 45201
(513) 762-4426




Respondent adopts the Gemeral Counsel's Statement of the

Case.

A nev development with which the General Counsel does not -
deal, however, is the settling of this matter between King 'swpcrs
and um Local 7, which General Counsel aﬂyi_cu is inadequate,
demanding a civil penalty and a public adniiaion of a violation by
Respondent, The Kroger Co. (King Soopers and Dillon, Companies,
while charged by the Union, have been dismissed by the General

Counsel.)

Moreover, the General Counsel's Brief, while framing the
issues well, does not fairly and fully state the compelling
reasons against requiring one corporation to create a PAC payroll
deduction and solicitation system for one of its union bargaining
units just because a related corporation has done so for its

management employees.

These two issues will be dealt with below.




The General Counsel doelfhpt,mnintain'thiﬁ there is a serious
violation in this matter. Indeed, as will be pointed out below,

the statutory conatfuction clearly permits differing interpretations.
Moreover, while the General Counsel refers to precedent applicable
here, he fails to note the derth of precedent and its distinguish-

ability from these facts.

The General Counsel, therefore, needlessly burdens the
Commission with this minor matter in order to extract a fine or an

admission when clear guidance on the law was unavailable.




Whih Gimul Cmmnl .w: tao bricﬂy set out mcpon«m:'s
pocitim 1n 11:- !tlot. M dou mt qo tar onouqh. The niuplo
point h tlut tha lcq:ldlt’torl obvi.mly im:mhd. by the section
in dilputa hntn. to bnlancc tﬁn rights of a labor union with ‘those
of a- co:potat:lon in takinq advanuge o: pcyron deduction for PAC
aolie:l.tati.on. And, c«:-iui.on p:.chont in Matter Under Review
947, 1nv91ving atdr. dhd‘ih‘hdvisory Oplniqn 1982-45, involving
the Ssalt River Project, uhil. requiring iubcidiariee to offer PAC
payrollyd.dhction because t?air parents offered them, support this

notion of balancing of rights.

-~
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All that the statute requires is the offering of “such

method, " employed by a corporation, to Unions anywhere in that

corporation. Kroger is willing to do that. It will permit UFCW

Local 7 to solicit for its PAC in the same corporate units that

Kroger solicits. That is the literal offering of "such method.”

R 465040 %

And, it strikes the proper balance. It allows the union the same

breadth as the corporation, no more, no less.

In contrast, the General Counsel would require a huge corporation

like General Motors to offer payroll deduction for all its unions'

PAC because one small subsidiary, say with a few thousand employees

-- operating completely independently with a different payroll
This

system -- offered deduction to its few management employees.

is not striking a balance.




union.
Such is aot th. etul hb:o._ !hl ugbnidiary here was only
recently acquired as an'indnpondoatly opnzating conpuny and has

remained that vuy.

Finally, under the citcunstances, to requirc King Soopers to

offer "such method® as is offered by Kroger is to require King

Soopers to create a method for its union. A result not intended

by the Act.
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civil penalty or admissions clause.

Please let me know as soon as possible.

Very truly -

Thomavy).

THOMAS J.
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1014 VIME STREET
CINCINNATI, OHIO 45201
(513) 762-4426




a m devclop-mt_ v!.th vhieh m Gma:t counul aou |
d“l., h«nm. :l.n the ui;tunq of this mttar betmon King 8o
and urcu nocal 7, vh:lch Gonéral Comunl advises is 1nadeq§§

y and a pubnc adniuion of a violaeioﬁ"

Re-pondont, 'rhe R:oger Cb. (Ki.ng Smpers and Dillon, m
whila chazged by the Un:lon. h&va been diuisud ‘by the Genor !

Counsel.)

Moreover, the General Counsel's Brief , while framing the
issues well, does not fairly and fully state the compelling
reasons against requiring one corporation to create a PAC payroll
deduction and solicitation system for one of its union bargaining
units just because a related corporation has done so for its

management employees.

These two issues will be dealt with below.




ziiﬂcﬁﬁdi*hh;adiiijlqu'b;
This is certainly an.e
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The General Counsel does not maintain that there is a serious
violation in this matter. 1Indeed, as will be pointod out below,

the statutory construction clearly permits differing interpretations.
Moreover, while the General Counsel refers to precedent applicable

here, he fails to note the derth of precedent and its distinguish-

860449

ability from these facts.

The General Counsel, therefore, needlessly burdens the
Commission with this minor matter in order to extract a fine or an

admission when clear guidance on the law was unavailable.




in dlnpnto h.re, to balnnce thc rtqhta of a labor union with . ,“

of a corpnration in tnking advantag- at payroll dednction £oz !lE 
aolic:l_tat,j.on. And, Commission prmdcnt in Matter Under muw |
947, inioiving AT&T, and in Advisory Opinion 1982-4S, 1nvolviug‘y
the Salt River Project, while requiring subsidiaries to offer rac

payroll .deduction because their plnnts offercé thcn. BﬂPPOﬂ'- tlth

notion of balancing of rights.

All that the statute requires is the offering of "such
method,” employed by a corporation, to Unions anywhere in that
corporation. Kroger is willing to do that. It will permit UFCW
Local 7 to solicit for its PAC in the same corporate units that

Kroger solicits. That is the literal offering of "such method."”
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And, it strikes the proper balance. It allows the union the same

breadth as the corporation, no more, no less.

In contrast, the General Counsel would require a huge corporation
like General Motors to offer payroll deduction for all its unions'
PAC because one small subsidiary, say with a few thousand employees
-- operating completely independently with a different payroll
system -- offered deduction to its few management employees. This

is not striking a balance.




‘While the CO-niusich'rian!llﬁl! “w= before its breakup --
to offer payroll deduction in its .ubizdiario: because of the

practices of the pareant in offering deduction to: - management:
employees, the need for balance thete was different.. ATET was a
monolith; its subsidiaries were highly dependent and their opera-
The Salt River Project,

tions were interrelated with the parent.

while legally structured as separate corporations like AT&T, was

also in reality a single unit. Its subsidiary even had the same

union.

Such is not the case here. The subsidiary here was only

recently acquired as an independently operating company and has

remained that way.

Finally, under the circumstances, to require King Soopers to

offer “"such method"™ as is offered by Kroger is to require King

Soopers to create a method for its union. A result not intended

by the Act.



RALAELECTION COMMISSION
SlegSTON,D.C. 20463

- . rt v ® Camcd

ty fqr Brivate Use $300 Pcstage and Fees Pai
Federal Election Commissio

Federal Flection Commission
999 C Street, N.W.
Washington, DC 20463

Attn: S. Garr
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led with the Commission o
- on August 14, 19 ‘:'“
Kroger Company i
l-ion of the Pederal

: .ﬁlll the evidence available to- the
'ice of the General Counsel is prepared to
_thc cnu-illicn £ind probable cause to believe that

Subnittod for yuut teview is a brief stating the position of

the G.notal ‘Counsel on the legal and factual issues of the case.

Within fifteen days of your receipt of this notice, you may file
with the Secretary of the Commission a brief (10 copiles if
possible) stating your position on the issues and replying to the
brief of the General Counsel. Three copies of such brief should
also be forwarded to the Office of General Counsel, if possible.
The General Counsel's brief and any brief which you may submit
will be considered by the Commission before proceeding to a vote
of probable cause to believe a violation has occurred.

If you are unable to file a responsive brief within 15 days,
you may submit a written request to the Commission for an
extension of time in which to file a brief. The Commission will
not grant any extcnabnnc beyond 20 days.

A-!tading of probable cause to believe requires that the
Office of General Counsel attempt for a period of not less than
thirty, but not more than ninety, days to settle this matter
through a conciliation agreement.
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: naled ; ol TIY.
1985, the Gq.i eﬂt&ﬁ!ﬂdﬂ.d on August 14, i!]_
was reason to believe that The Kroger Company had v
2 U.S.C. § 441b(h) (6), & provision of the redernl llﬂntion
Campaign Act of,ism- as amended ("the Act"), and i,nutttuted an
investigation o! th -ntttet. oy

After comlidering all the evidence available to the
Commission, the Office of the General Counsel is prepared to
recommend that the Commission find probable cause to believe that
a violation has occurred.

Submitted for your review is a brief stating the position of
the General Counsel on the legal and factual issues of the case.
Within fifteen days of your receipt of this notice, you may file
with the Secretary of the Commission a brief (10 copies if
possible) stating your position on the issues and replying to the
brief of the General Counsel. Three copies of such brief should
also be forwarded to the Office of General Counsel, if possible.
The General Counsel's brief and any brief which you may submit
will be considered by the Commission before proceeding to a vote
of probable cause to believe a violation has occurred.

If you are unable to file a responsive brief within 15 days,
you may submit a written request to the Commission for an
extension of time in which to file a brief. The Commission will
not grant any extensions beyond 20 days.

A finding of probable cause to believe requires that the
Office of General Counsel attempt for a period of not less than
thirty, but not more than ninety, days to settle this matter
through a conciliation agreement.
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Attﬁlv@ﬁu id.ting all the evidence availablo to th.
Cbnllacidu.*thu Office of the General Counsel is prepared to
recommend that the Commission tind probable cause to believe that
a violation has ocenrted.

Submitted for your review is a brief stating the position of
the General Counsel on the legal and factual issues of the case.
Within fifteen days of your receipt of this notice, you may file
with the Secretary of the Commission a brief (10 copies if
possible) stating your position on the issues and replying to the
brief of the General Counsel. Three copies of such brief should
also be forwarded to the Office of General Counsel, if possible.
The General Counsel's brief and any brief which you may subamit
will be considered by the Commission before proceeding to a vote
of probable cause to believe a violation has occurred.

If you are unable to file a responsive brief within 15 days,
you may submit a written request to the Commission for an
extension of time in vhich to file a brief. The Commission will

not grant any ext.usions beyond 20 days.

% tinding of .;qbnble cause to believe reqni:du that thc
Office of General Counsel attempt for a period of not less than
thirty, but not more than ninety, days to settle this matter
through a conciliation agreement.
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(!uulmttu thcv |
Pederal lltction“”

contends that lt‘uﬁ “ improp
soliciting voluntaty camlgn eontzibutions nlntaiu‘é by
respondent The l:ogc: Wny (henluﬂu 's:ogor") o: m nz
its subsidiaries. - 5

Complainant ﬁuioh represents some employees of !lgg'soogﬁts.
a small retail grocery chain in Denver, Colorado. King Soopers
is an operating division of Dillon Companies, Inc., a subsidiary
of Kroger. Apart from Kroger's three wholly-owned subsidiaries,
Kroger also operates 17 manufacturing and operating units
throughout the United States, which supervise over 1100 Kroger
stores and production facilities.

Charles E. Mercer, President of Local 7 of the United Food
and Commercial Workers Union, requested from King Soopers a
method for soliticing political contributions from its members.
By a letter dated May 1, 1985, Edward Behler, Vice President of
Industrial Relations for King Soopers, denied the Union's
request. Behler stated that King Soopers 4id not utilise any
method to solicit political contributions from its managers, and

accordingly, had no method to offer the Union. This denial




:'_‘mmlcn p!.cn tor'fun.lei q:ntr!.huttm. eu llauh 11, 1986
‘at Kroger's. zoqucatifthi'culllac!oa ontct-i into conclliation iy
dilcuunlonc prioc tn Q !tuaing ot ptdbablo cause to believe.
However, noqotiationl“tallpd to produce a mutually acceptable
agreement, and oﬂfﬂﬂrﬂ1. 1§lc, the Commission rejected a
concillatlon agtocncnt proposed by respondent.
II. LEGAL lll&!lts
This matter involvec the construction of 2 U.8.C.

$ 441b(b) (6) which provides:

Any corporation, including its subsidiaries,

branches, divisions and affiliates, that

utilizes a method of soliciting voluntary

contributions or facilitating the making of

voluntary contributions, shall make available

such method, on written request and at a cost

sufficient only to reimburse the corporation

for the expenses incurred thereby, to a labor

organization representing any members working

for such corporation, its subsidiaries,

branches, divisions, and affiliates.

Thus, as the Commission has previously recognized, 2 U.S.C.

§ 441b(b) (6) requires a corporation which utilizes a method of
soliciting political contributions to make that method available
to a labor organization (upon written request) which represents

nembers working either for the corporation or one of its
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one and Telegraph Company. This requice:

41b(b) (6) . Section 114.5(k) provides:

Availability of methods. Any
corporation, inc ng s subsidiaries;
branches, divisions, and affiliates, t
uses a method of soliciting voluntary
contributions or facilitating the making
voluntary contributions from its stockh .
or executive or administrative petlonnol },”w“”
their families, shall make that method ;
available to a labor organization
representing any members working for tbl
corporation, its subsidiaries, branches )
divisions, and affiliates for soliciting '~ =
voluntary contributions or facilitating thQ j'
making of voluntary contributions from iti
members and their families. Such method
shall be made available on the written
request of the labor organization and at a
cost sufficient only to reimburse the
corporation for the expenses incurred
thereby.

Thus, the rule of 11 C.F.R. § 114.5(k) follows the statute
in requiring a corporation which utilizes a method of soliciting
political contributions in one of its units, to make that method
available to a labor organization representing workers of the
corporation or one of its units. 11 C.FP.R. § 114.5(k) also
contains several examples of its application, one of which is
helpful in the present matter. 11 C.F.R. § 114.5(k) (1) provides:

If a corporation, including its subsidiaries,
branches, divisions, or affiliates utilizes a
payroll deduction plan, checkoff system or
other plan which deducts contributions from

the dividend or payroll checks of
stockholders or executive or administrative
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ts subsidiaries, bra | :

; wfuum.- The cemutloa ,mn

k. 11 deduction plan available he .
_organization at a cost sufficieat only
col 'se the corporation for m ml
aageu-.. incurred thereby.

!huc. l'plt.ut corporation utilizing a ynyroll'h
plan chall nnke its method available througuout its co

structure, to a labor organizption :cptelgnting nnlh.:t’

_throughout the corporate structure.

In this matter, the Act and regulations require that% :qgo:
make available to complainant its payroll deduction plan ﬁnt. l
solicting political contributions. Kroger clearly quallftﬁl as
®{a]lny corporation,® as required by the statute. Kroger has
established and maintained a separate segregated fund (Kroger
Better Government Committee, FEC Identification No. C0059238)
which makes contributions to candidates for federal office. The
Kroger Better Government Committee utilizes a payroll deduction
plan to solicit Kroger management employees for contributions
which are in turn used to influence federal elections. Thus,
Kroger "utilizes a method" (i.e. payroll deduction) and “"such
method” must, in turn, be made available to Local 7 at Kings
Soopers, which is a "labor organization representing any members
working for such corporation, its subsidiaries, branches,

divisions, and affiliates."”
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in ltdgnr units which alzcady have in place an Qxittlnq utm s
Underx Itog.t'l intotpzotatbon ot the nct, King soopeto nu¢lﬂﬂhnt,y '
be tequirod to "create® a new method for Local 7. f
Respondent's interpretation and application of the law.
belies the language and 1ntcat of the Act. Unless the puytoll
deduction plan must be -ude available in all units of R:oqcr.
there would have been no reason for the statute to make clcar
that the "labor organization® entitled to the benefit of the
statute includes one with members working for subsidiaries. If
the method were only to be required in the corporation utilizing
the method and not in its subsidiaries, there would have been no
logic in Congress requiring the corporation to make the method
available to a union which only represents employees of
subsidiaries. Such a union would be entitled by the statutory
language to have the method made available to it, but would have

no use for the method unless it could use it in the subsidiaries




©
o
<
«
=)
<
c
O
[ o

' mtnto bt oonouudd m nquiu that the um'h lado anihble'

in ov-ry .ubsldiaty in ubich the unlon hao .llb'!l.-v"

Thus, even though 2 n 8.c. S Cllbtb)ts) does not in express
terms provide where the union may use th.u;othoa to uhicb it is
entitled, by including within its coverage a union, for example,
whose entire -nnbégdhip works for a subatdiatgﬂof the corporation
“that utilizies a method,” the cection.nééisnaiily implies that
such a union can indeed use the method in the subsidiary where
its members are employed. The fact that the subsidiary itself
does not utilize such a method simply has no bearing on this
conclusion.

Kroger's argument, then, that it is required to permit Local
7 to use Kroger's payroll deduction plan only in the Kroger unit
where the plan currently exists, is without merit. Where a plan
is in place, it is not the corporate structure which controls or
shields its use. 1Its use is to be permitted throughout the »
Kroger units where the requesting union represents workers.

Thus, the location of workers represented by complainant is key.
Local 7 represents workers of King Soopers, a Kroger unit located
in Denver, Colorado. The statute compels that the plan utilized




plan tha Uulon is .zill ontitlcd} pu:tuaut to 2 u.!,,
$ 441b(b) (6), to have that plan made miublo to u’j £ th
collection of voluntazy contributions to its politieai Iﬂtlon

committee in every Kroger unit in which the Union :_;;Q;;fta ttc
members. Local 7 represents employees of Kroger's xlng soopors
Unit. By refusing to make the payroll deduction plan ayaillblc
to Local 7 in King Soopers, Kroger violates 2 U.S.C.
§ 441b(b) (6). Accordingly, the Office of General Counsel
recommends that the Commission find probable cause to believe
that the Kroger Company violated 2 U.S.C. § 441b(b) (6).
III. GENERAL COUNSEL'S RECOMMENDATIONS

The Office of General Counsel recommends that the
Commission:

10 Find probable cause to believe that The Kroger Company

violated 2 U.S.C. § 441b(b) (6).

e SOV

General couu.el
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alleg!ng a violatlnn of 2 U.!.C. ! illh(b)(&). !hc ﬂnﬁﬂh
mttnda that it was inp:mrly denied uc«u to a
lollciting volunta:y ca-ptign contributlon- -aintalnod hr

‘rnponaent The ltogot my (hereinafter 'Kxogor') orm of

its anbsidiariec. #ged

Complainant Union represents some employees of I@ﬁ’;sgnpezc,
a small retail grocery chain in Denver, Colorado. liﬁQHSOOperl
is an operating division of Dillon Companies, Inc., a subsidiary
of Kroger. Apart from Kroger's three wholly-owned subsidiaries,
Kroger also operates 17 manufacturing and operating units
throughout the United States, which supervise over 1100 Kroger
stores and production facilities.

Charles E. Mercer, President of Local 7 of the United Food
and Commercial Workers Union, requested from King Soopers a
method for soliticing political contributions from its members.
By a letter dated May 1, 1985, Edward Behler, Vice President of
Industrial Relations for King Soopers, denied the UnfSnPi
request. Behler stated that King Soopers did not utilise any
method to solicit political contributions from its managers, and
accordingly, had no method to offer the Union. This denial
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4 V;_at' uour'c uquut; thc co-!ntbn ouurod fnto mi-:
dhenulon- ptlo: to a !haiug of ptcbablo cause to_belie

loutvir, acgotiatlons !uilnd to ptodnco a lutually

"agrucn-nt. and on May 1, 1986, the Co-ntssion rcjectod n ‘

concillatlou agtoe-nnt proposed by respondent.
II. ’hlﬂlb ANALYSIS
This matter involves the construction of 2 v.s.C.

§ 441b(b) (6) which provides:

Any corporation, including its subsidiaries,
branches, divisions and affiliates, that
utilises a method of soliciting voluntary
contributions or facilitating the making of
voluntary contributions, shall make available
such method, on written request and at a cost
sufficient only to reimburse the corporation
for the expenses incurred thereby, to a labor
organization representing any members working
for such corporation, its subsidiaries,
branches, divisions, and affiliates.

Thus, as the Commission has previously recognized, 2 U.S.C.
§ 441b(b) (6) requires a corporation which utilizes a method of
soliciting political contributions to make that method available
to a labor organization (upon written request) which.represents

members working either for the corporation or one of its




!2!5ua§to: Under Review 947, In
D! fdnd Telegraph Company. This requi
_ lﬂic*or all of the corporation's affild

: !ho Commission's Regulations amplify thcv
|41db(b) (6). Section 114.5(k) provides:

Availability of methods.
corporation, Inc*ialng Its cubsid &
branches, divisions, and affiliates
uses a method of soliciting volunta
contributions or facilitating the maki
voluntary contributions from its sto
or executive or administrative personne:
their families, shall make that method
available to a labor organization i
representing any members working for the
corporation, its subsidiaries, branches,
divisions, and affiliates for soliciting
voluntary contributions or facilitating the
making of voluntary contributions from. it& e
members and their families. Such method
shall be made available on the written
request of the labor organization and at a
cost sufficient only to reimburse the
corporation for the expenses incurred
thereby.

Thus, the rule of 11 C.F.R. § 114.5(k) follows the statute

in requiring a corporation which utilizes a method of soliciting
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political contributions in one of its units, to make that method
available to a labor organization representing workers of the
corporation or one of its units. 11 C.F.R. § 114.5(k) also
contains several examples of its application, one of which is

helpful in the present matter. 11 C.F.R. § 114.S(k)(1) provides:

If a corporation, including its subsidiarl.c.
branches, divisions, or affiliates utilises a
payroll deduction plan, checkoff system or
other plan which deducts contribut ons from
the dividend or payroll checks of
stockholders or executive or administrative
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payroll
organtlltion at l‘GOI -f,ﬂitut only to
ation for tm ‘actual

Thus, a parent eorpo _ lqn utili:lng a pnyroll dcductinn

plan shall make tt- -ethod available tbtoughout its cozpbzit-

structure, to a labor organisation rcptcncntlng members lnthing
throughout the corporate structure. :
In this matter, the Act and regulations tequire that ltqgor
make available to cnnplalnnnt its payroll deduction plan for
solicting political contributions. Kroger clearly qualifies as
®“f{alny corporation,” as required by the statute. Kroger has
established and maintained a separate segregated fund (Kroger
Better Government Committee, FPEC Identification No. C0059238)
which makes contributions to candidates for federal office. The
Kroger Better Government Committee utilizes a payroll deduction
plan to solicit Kroger management employees for contributions
which are in turn used to influence federal elections. Thus,
Kroger "utilizes a method” (i.e. payroll deduction) and "such
method®” must, in turn, be made available to Local 7 at Kings
Soopers, which is a "labor organization representing ﬁny members
working for such corporation, its subsidiaries, branches,

divisions, and affiliates.*
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”5!h. :--ult a! th!l. aceotdiag to~ttlponddnt. il that &ocnl”? { 88

only pctnlttod to’ .ollcit cngloyto: for politieal contrihutiaﬁl
in uxogot units which alraady have in place an QRiltiﬂq‘léiﬁﬂﬂ_:
Under lregc:'a interpretation of the Act, King soopcra uuumd nut“
be required to "create® a new method for Local 7. ‘Rf*
Respondent's interpretation and application of the 1;@:; '
belies Eh‘.languagt and intent of the Act. Unless the phywq%iV,
deduction plan must be made available in all units of xtogqu
there would have been no reason for the statute to make clear
that the "labor organization®” entitled to the benefit of the
statute includes one with members working for subsidiaries. 1If
the method were only to be required in the corporation utilizing
the method and not in its subsidiaries, there would have been no
logic in Congress requiring the corporation to make the method
available to a union which only represents employees of
subsidiaries. Such a union would be entitled by the statutory
language to have the method made available to it, but would have

no use for the method unless it could use it in the subsidiaries
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4in every cubsiaury in vhich the bbb has mu.

Thus, even though 2 u.s.c. s Mlb(b) (6) does uet in cmcu
terms provide where the union may use the mm ‘to vhich it 1.

entitled, by including within its coverage a union, for Qlllpl..

whose entire -n-bnrship works for a subsldiary of the. corpuration,
“that utilizies a method, * the cection necessarily implies that
such a union can indeed use the method in the subsidiary where
its members are employed. The fact that the subsidiary itself
does not utilize such a method simply has no bearing on this
conclusion.

Kroger's argument, then, that it is required to permit Local
7 to use Kroger's payroll deduction plan only in the Kroger unit
where the plan currently exists, is without merit. Where a plan
is in place, it is not the corporate structure which controls or
shields its use. Its use is to be permitted throughout the
Kroger units where the requesting union represents workers.
Thus, the location of workers represented by complainant is key.
Local 7 represents workers of King Soopers, a Kroger %mlt located

in Denver, Colorado. The statute compels that the plan utilised
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Plan, the Union is still entitled, pursuant to 1 I

S 441b(b)(6), to have that plan made availadle to it

collection of voluntary eontributions to its polit&cll
committee in cv‘ty lroger unit in which the uuinu ]

-anbetc. Locnl 7 cepresents employees of trogir'l llﬁt?

Unit. By refusing to make the pnyroll deduction pmau:tii£ _.%;?
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to Local 7 in King Soopers, Kroger violates 2 U.8.C.

§ 441b(b) (6). Accordingly, the Office of General Counsel
recommends that the Commission find probable cause to believe
that the Kroger Company violated 2 U.S.C. § 441b(b) (6).

I11. GENERAL COUNSEL'S RECOMMENDATIONS

86040 5

The Office of General Counsel recommends that the

Commission:
1. Find probable cause to believe that The Kroger Company

violated 2 U.S.C. § 441b(Db) (6).

L{'TX~s-.\SJd.

Date

General Cbunsol




The Commission
Charles X. S

position of the General

the above-captioned matter.
notifying the respondent of
recommend to the Co-iui.ow
wvas mailed on June
Respondent's reply to t:hil
report to the Commission.
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June S, 1986

4 iu— ‘all the evidence avaihbla w th.
- of the General Counsel is p d to
jon £ind probable cause to hum that

L 2

a-mm m yur reviev is a brief stating the position of
the General Counsel oa the legal and factual isswes of the case.
Within fifteen days of your receipt of this notice, you may file
with the Secretary of the Commission a brief (10 copies if
possible) stating your position on the issues and replying to the
brief of the General Counsel. Three copies of such brief should
also be forwarded to the Office of General Counsel, if possible.
The General Counsel’s brief and any brief which you may submit
will be considered by the Commission before proceeding to a vote
of probable cause to believe a violation has occurred.

It m are unable to file a responsive brief within 15 days,
{on it a writtean reguest to the Commission for an
o:tm ‘of time in which to file a brief. The Commission will
not gcaat any omulm beyond 20 days.

A finding of ; m cause to believe uquino ‘that the
office of General Counsel attempt for a period of net less than
thirty, but not more thu ninety, days to settle this matter
t.html'l a euaeuiation agreement.
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| GEENEEAL COUMSEL'S. m
I. mmmm i ,

Local 7 of the United Food and m;u Workeisi il
(hereinafter the *"Union® or "Local 7") ﬂhd a eﬂh&u
Pederal Election Commission (hereinafter the "Commissicn
alleging a violation of 2 U.8.C. § 441b(b)(6). The miu i
contends that it was improperly denied access to a nem ot‘ i
soliciting voluntary campaign contributions uiutaluﬂ,_by i
respondent The Kroger Company (hereinafter “"Kroger®) or one of
its sudbsidiacies.

Complainant Union represents some employees of Kiang Soopers,
a small retail grocery chain in Denver, Colorado. King Soopers
is an operating division of Dillon Companies, Inc., a subsidiary
of Kroger. Apart from Kroger's three wholly-owned subsidiaries,
- Kroger also operates 17 manufacturing and operating units
throughout the United States, which supervise over 1100 Kroger
stores and production facilities.

Charles E. Mercer, President of Local 7 of the United Pood
and Commercial Workers Union, requested from King Soopers a
method for soliticing political contributions from its members.
By a letter dated May 1, 19685, Edward Behler, Vice President of
Industrial Relations for ung Soopers, denied the Union'_c .
request. Behler stated that King Soopers did not utilise aay
method to solicit political contributions from its managers, and
accordingly, had no method to offer the Union. This denial




e - e
provided the basis for the mhine lu this -ntto:.

On August 14, 19835, the Commission determined thon un
teason to believe that thc ‘Rroger Company violated 2 u.t.c. S
§ 441b(b) (6) for refusing to make available to Local 7 a 'u12011
deduction plan for soliciting enntrlbntions. 0‘=‘l¥¢h'11w~l’.‘l
at Kroger's request, the Commission entered into eonculm
discussions prior to a finding of probable cause to bcll.v-a
However, negotiations failed to produce a mutually ace wﬁQ
agreement, and on May 1, 1986, the Commission rejected a
conciliation agreement proposed by respondent.

II. LEGAL ANALYSIS

This matter involves the construction of 2 U.S.C.
§ 441b(b) (6) which provides:

Any corporation, including its subsidiaries,
branches, divisions and affiliates, that
utilizes a method of soliciting voluntary
contributions or facilitating the making of
voluntary contributions, shall make available
such method, on written request and at a cost
sufficient only to reimburse the corporation
for the expenses incurred thereby, to a labor
organization representing any members working
for such corporation, its subsidiaries,
branches, divisions, and affiliates.

Thus, as the Commission has previously recognized, 2 U.S.C.
§ 441b(b) (6) requires a corporation which utilizes a method of
soliciting political contributions to make that method available
to a labor organization (upon written request) which represents

members working either for the corporation or one of its
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ates. See Matter Under Review 947, In
hone and Telegraph Company. This :oqul£  i”'
" e some or all of the corporation's attlltnz
“3£*:5@§l-:a1 PACS.
S The Commission's Regulations amplify the rule

| '§ 441b(b) (6). Section 114.5(k) providess:

vailability of methods.
corporation, inc ng D!
branches, divisions, and affiliates, that
uses a method of soliciting voluntary
contributions or facilitating the making of
voluntary contributions from its stockholder:
or executive or administrative persoansl and
their families, shall make that method
available to a labor organization g BB T
representing any members working for the ' =
corporation, its subsidiaries, branches, -
divisions, and affiliates for soliciting
voluntary contributions or facilitating the
making of voluntary contributions from its
members and their families. Such method
shall be made available on the written
request of the labor organization and at a
cost sufficient only to reimburse the
corporation for the expenses incurred
thereby.
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Thus, the rule of 11 C.P.R. § 114.5(k) follows the statute
in requiring a corporation which utilizes a method of soliciting

R6040 45

political contributions in one of its units, to make that method
available to a labor organization representing workers of the
corporation or one of its units. 11 C.P.R. § 114.5(k) also
contains several examples of its application, one of which is
helpful in the present matter. 11 C.P.R. § 114.5(k) (1) provides:

If a corporation, including its subsidiaries,

branches, divisions, or affiliates utilises a

payroll deduction plan, checkoff system or

other plan which deducts contributions from

the dividend or payroll checks of
stockholders or executive or administrative
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personnel, the corporation, shall, upon :
wzitten request of the labor organisation, - .
make that method available to msmbers of the: .
labor organiztions workiag for the
corporation, its subsidiaries, branches, ;
divisions, or atfiliates, who wish to , =
contribute to the separate segregated fund of

the labor orzniutien representing any .
members working for the corporation, or any

of its subsidiaries, branches, divisions, or . 40
affiliates. The corporation shall make the = =~ -
payroll deduction plan available to the labor
organisation at a cost sufficient only to
reimburse the corporation for the actual

expenses incurred thereby.

Thus, a parent corporation utilizing a payroll dcdad#&ﬁh

plan shall make its method available throughout its corpqggtd
structure, to a labor organization representing nn-bc:.ﬂ!ortingf
throughout the corporate structure.

In this matter, the Act and regulations require thli“ltbgtt
make available to complainant its payroll deduction plan for
solicting political contributions. Kroger clearly qualitloa as
®[alny corporation,” as required by the statute. Kroger has
established and maintained a separate segregated fund (Kroger
Better Government Committee, FPEC Identification No. C0059238)
vhich makes contributions to candidates for federal office. The
Kroger Better Government Committee utilizes a payroll deduction
plan to solicit Kroger management employees for contributions
which are in turn used to influence federal elections. Thus,
Kroger “"utilizes a method” (i.e. payroll deduction) and "such
method” must, in turn, be made available to Local 7 at Kings
Soopers, which is a "labor organization representing any members
working for such corporation, its subsidiaries, branches,

divisions, and affiliates.®”




lﬁipeadont assects that liu.~loupUts apnzatou » &
from m: with its own uuiot mu uaa uduln
over labor relations, n.tlonnol and ylyroll. and -n!ntltnl
payroll deduction plan oz othot method of -oliciting nag
o-plog.os for eontribnt!oas ua-d to influence federal clout‘ ?
The result of this, according to respondent, is that Local 7 .,' ”
only permitted to solicit employees for political oeuutauueu g
in Rroger units which already have in place an existing lcthad
Under Kroger's interpretation of the Act, King Soopcts nou;d,gnt
be required to “"create” a new method for Local 7. i

Respondent's interpretation and application of the law
belies the language and intent of the Act. Unless the piyfdiii

deduction plan must be made available in all units of Kcoger,
there would have been no reason for the statute to make clear
that the "labor organization® entitled to the benefit of the
statute includes one with members working for subsidiaries. If
the method were only to be required in the corporation utilizing
the method and not in its subsidiaries, there would have been no
logic in Congress requiring the corporation to make the method
available to a union which only represents employees of
subsidiaries. Such a union would be entitled by the statutory
language to have the method made available to it, but would have

no use for the method unless it could use it in the subsidiaries
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' ftututc are promd “to Mn nuning and cttm. tlu fact thae
:Cugtcu used hncugo in “mlbing 'hhot o:mlntion.' umclln

includes a union with no members in the oo:muuon itself but

only in a subsidiary, requires by necessacy iqucation that m

-utuu be construed to require that the method be made available
in every subsidiary in which the union has members.

Thus, even though 2 U.8.C. § 441b(Db) (6) does not in express
terms provide wvhere thi union may use the method to which it is
entitled, by including within its coverage a union, for example,
wvhose entire membership works for a subsidiary of the corporation
“that utilizies a method,” the section necessarily implies that
such a union can indeed use the method in the subsidiary where
its members are employed. The fact that the subsidiary itself
does not utilize such a method simply has no bearing on this
conclusion.

Kroger's argument, then, that it is required to permit Local
7 to use Kroger's payroll deduction plan only in the Kroger unit
vhere the plan currently exists, is without merit. Where a plan
is in place, it is not the corporate structure which controls or
shields its use. 1Its use is to be permitted throughout the
Kroger units where the requesting union represents workers.

Thus, the location of workers represented by complainant is key.
Local 7 represents workers of King Soopers, a Xroger unit located
in Denver, Colorado. The statute compels that the plan utiliszed




tnithstaaﬂiug the fact eh.t tho-unton': uutt,dl

xlng ﬂddpttt, does not participate in Kroger's glyao :
pl.n the Onion is still entitled, pursuant to 2 n.s.c e
$ 441b(b) (6), to have that plan made available o it mm
collection of voluntary contributions to its poll.tim mm
committee in every Kroger unit in which the Ulllon umtt tu
members. Local 7 represents employees of Kroger's l!.ng lomu
Unit. By refusing to make the payroll deduction plan avllhblc
to Local 7 in King Soopers, Kroger violates 2 U.S8.C.
§ 441b(b) (6). Accordingly, the Office of General Counsel
recommends that the Commission find probable cause to believe
that the Kroger Company violated 2 U.S.C. § 441b(b) (6).
III. GENERAL COUNSEL'S RECOMMENDATIONS

The Office of General Counsel recommends that the
Commission:

1. Pind probable cause to believe that The Kroger Company
violated 2 U.8.C. § 441b(b) (6).

Gonoul ml
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REB: MUR 2024
The Kroger cqlplny

 request, the Pederal lheuon
ier into negotiations with the Kroger
_ ng a conciliation agreement in
: .:lor to a finding of gtobablo cause to
tiations prior to a finding of
“are limited to a period of 30 days.

-"ivcd your proposed conciliation agreement

o_ﬂ!ﬂl ”.a. 19“. 'uhr reviewing your counterproposal, the
: Al_ay 1 o 1986, decided to reject your
subaission |

It you have any questions, please contact Bric Kleinfeld,
the attorney assigned to this matter, at (202) 376-5690.

Sincerely,

Associate eral Counsel
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or to a finding of t !
.ations prior to a £ nﬂ.‘ e
Htl‘l ited to a period GIJSVJ‘ ys.

!h- Ccuislsion recu wod your proposed conciliation ag:oenent
on April 3, 1986. Aftct reviewing your counterproposal, the
Commission, on : s 1986, decided to reject your
:ub-isston.

If you have any questions, please contact Eric Kleinfeld,
the attorney assigned to this matter, at (202) 376-5690.

Sincerely,

Charles N. Steele
General Counsel

Kenneth A. Gross
Associate General Counsel
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In thc lhf.tor of
!h. R:ug.r CGlpuﬂr

I, Marjorie W. Binoni. B-atitary of the rodcfiii;f
Election Commission, do. hereby ecrtity that on Hay 1._55L:
1986, the Commission decided hy a vote of 4-2 to ttkn
the following actions in MUR 2024:

1. Reject the conciliation agreement suhlittid
by the Kroger Company.

2. Approve the letter attached to the General
Counsel's Report signed April 23, 1986.

Commissioners Harris, Josefiak, HcDonald'and McGarry
voted affirmatively for this decision; Commissioners Aikens

and Elliott dissented.

Attest:

Hariesce, 7). dtﬂWb@/ |

rjorie W. Emmons
Secretary of the Commission




17‘. '.lt m_ Avenue
'mt ﬂm: .“33

lnat Nc. Du:am

his fs 1n Fesponse to your' Ferter of April 10, utc. in
which you uqu»t. 1information mutning to the complaint £iled by
UFCW Local 7 with the Commission.

The Federal Rlection c-patn Act p:cblblts any pctm from
making 1ic the fact of notification or dnvestigation by the
Commission unless the party being investigated has agreed iu
writing that the matter be made public. (See 2 U.S.C. )

s 437g(a)(4)(B) and § 437g(a) (12) (t)). Because there has been no
written agreement that the matter be made public, we are not in a
position to release any lnfomuon at this time.

As you were informed by letter of June 17, 1985, we will
notify you as soon as the Commission determines what action
should be taken.

Sincerely,

Charles N. Ste

Aasociato G eral Counsel
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7160 Iblt 3ch l:iaut
‘Wheat Ridge, CO. _l0033

Dear Mr. nurnn:

This is in t..pgn.‘ -Yﬂﬂl
vhich you thuoce ‘"¢°!llwﬁau;g.g,..~3“
UPCW Local 7 with the cg..i..lan. .},.,

making public the £ & ;

Commission unless tho ptttyng;iuy

writing that the matter be made pub

§ 4379(a) (4) (B) and-§ 4379ta)€12;_‘ )«

written agreement that the matter be ma "
position to release any information at thts~t1-c.

As you were informed by letter of June 17, 1905. ve will
notify you as soon as the Commission determines what action
should be taken.

Sincerely,

Charles N. Steele
General Counsel

Kenneth A. Gross
Associate General Counsel




stncexely,

fuet= 2. Doy, ]

Ernest L. Duran, Jr.
General Counsel

ELD:elhs

ufcw §7
afl-cio
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UFCW BUILDING. Suite 400
7760 WEST 38th AVENUE

WHEAT RIDGE. COLORADO 80033

Mr. Kenneth A. Gross

Associate General Counsel
Federal Election Commission
Washington, D.C. 20463




/In ‘the Matter of )
fhe Kroger Company )

CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the
' Pederal Election Commission executive session of March 11,
1986, do hereby certify that the Commission decided by a
ﬁote of 4-2 to take the following actions in MUR‘ZOZA:V
1. Enter into conciliation discussions with The
Kroger Company prior to a finding of probable

cause to believe a violation of 2 U.S.C.
§ 441b(b) (6) occurred.

N
o
o
-

Approve the proposed conciliation agreement
attached to the General Counsel's report
dated February 26, 1986.

3. Approve the letter attached to the General
Counsel's report dated February 26, 1986.

Commissioners Harris, Josefiak, McDonald, and McGarry

R6040 5%

voted affirmatively for the decision; Commissioners Aikens

and Elliott dissented.
Attest:

3= /2-Pb

Date

Marjorie W. Emmons
Secretary of the Conmission




the COmlssion enter into oonciliation discueslons prior to a
finding of probable cause to believe.
II. LEGAL ANALYSIS

Complainant Union represents some employees of Ring/ Soopers,
a small retail grocery chain in Denver, Colorado. King Soopers
is an opcrating divislon qu muon Colpaniu. Inc., a ﬁhﬁtﬂin&y




‘ : . : ;
reimbu the em:pontiou for the cxpim-inen:
thereby, to a labor organigation representing

members working for such corporation, its 1
subsidiaries, branches, divisions, and attilintol

Thus, as the Commission has previously recogui:ad,’z U.8.C.
§ 441b(b) (6) requires a corporation which utilizes a method of
soliciting political contributions to make that nethdd available
to a labor organization (upon written request) which teptesénts
members working either for the corporation or one oﬁ its
affiliates. Sge Matter Under. nnviev 947, In re’ Anntta;a
Telephone and Telegraph G '
where some or a11 of the cbrporntion's‘aftillatta_
federal !le.




§ 441b(b) (6). - !‘he E set forth at 11 C.P.R. s 1

provides:

If a corporation, including its subsidiatitt, btlncho!.
divisions, or affiliates utilizes a payroll. d o .
plan, checkoff system or other plan which deducts
contributions from the dividend or payroll checks of
stockholders or executive or administrative personnel,
the corporation shall, upon written request of the
labor organization, make that method available to
members of the labor organizations working for the
corporation, its subsidiaries, branches, divisions, or
affiliates, who wish to contribute to the separate
segregated fund of the labor organization represeating
any members working for the corporation, or any of its
subsidiaries, branches, divisions, or atti;iatcsm;,!he
corporation shall make the payroll deduction plan
available to the labor organization at a cost
sufficient only to reimburse the cozpotaeﬁon for

actual expenses ‘incurred theteby.- ‘

Thus, -a parent co:poration utili:ing a payrall f’ 3
plan shall make its method avallqblo throughout its cntpotutﬁ
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Government co-utu. notwi ‘j‘sunamg the' uec that the Uuion'l
divtnon. ling lcmu. is mt a paﬂ:ictpant in the plan. The
Union is Qntitled to have a p.ytau deduction plan made anulblo..
to it for thc eonoctlon o! voluntary eont:ibutiou to its nc ia; |
every unit ot Kroger in. wh_ich the Union npuunts its members.. .
By refusing to make the plan available to the Union in King
Soopers, athough the latter has no such plan, Kroger violates

2 U.S.C. § 441b(b)(6).

Kroger has requested pre-probable conciliation. 1In light of
the foregoing analysis, the Office of General Counsel recommends
that the Commission enter into conciliation discussions with the
Kroger Company prior to a finding of probable cause to believe
that a violation of 2 U.S.C. § 441b(b) (6) occurred.




!ho ofﬂioo of Gent:al
Conniasion:

violation of 2 U.8.C. § cilb(b)(s) occutrdd:
2. Approve the attached proposed concililtion igrodln

3. Approve the attached letter.

Charles N. Stcelc
General

\/"é/l‘"‘ﬂ 2C, 7edC

Date BY:

Associate General COunlel

Attachments
1. Request for conciliation
2. Proposed conciliation agreement
3. Letter to respondent
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Oncc MMitmaemudytonnhyonrreport,
“ dmht‘tacall advising me of the status of this

nt'ter.
Very truly yours,
VU 2RI

o
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TJH/ms
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APPIDAVIT OF PETER 9. LARKIN

) ‘.88

STATE OF TEXAS

'COUNTY OF DALLAS

.--.t

I, Pitbr J.fnarkin..nahe ‘the following voluntary ntatclhnt:

b 1S I am lmployed by The Kroger Co. as Director of ruhltc ﬁ;f
Affairs in Dallas, Texas. ‘

2. I anuthe administrator of the "Kroger Political Action;;;
Committee of Texas" (hereinafter KRO-PACT), which

includes both Kroger/Texas retail operating units, the

Dallas Marketing Area and the Houston Marketing Area.

KRO-PACT is registered with the Secretary of State in
Austin, Texas and no one else.

4. In the last approximately four years for which I have
been KRO-PACT administrator, all solicitation by it
has been by regular U.S. mail. ‘

5. KRO-PACT provides payroll deduction for contributions
through the local payroll system.

4999

6. KRO-PACT does not and cannot, by virtue of its by-laws,
give any contributions to candidates for federal
office; it is strictly a state political action commit-
tee.

14 The "Kroger Better Government Committee" (hereinafter
K-BGC), in Cincinnati, Ohio, solicits Kroger management
employees, but it does so by regular U.S. mail and it
does not solicit Kroger management employees in Texas.

R 60 40 4

8. K-BGC does make contributions to candidates for
federal office.

M-A — 8

Date er J. R{in

Sworn to and subscribed in my presence this a?lo"'j'-day of

October, 1985.
54522¢2:Z;2<;; éﬁéz;<5ﬂ,,/’/
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JERAL ;_ELECTION COMMISSION

MUR 2024
Dillon Conpaniea. Inc.

Dear ssz/u-aa-: | | e (M}

On Jnno_ 19, 1985, the Commission notified you of a complaint
alleging that Dillon Companies, Inc. had violated certain
ueg::l of m Mnl Election Campaign Act-of 1’91‘1. as

The cnnigsm. on August 14, 1985, dottrntmd that on the

nformation in the complaint, and information
provided by the respondents there is no reason to believe that a
violation of any statute within its jurisdiction has been
committed by Dillon Companies, Inc. Accordingly, the Commission
closed its file in this matter as it pertains to Dillon
Companies, Inc. This matter will become a part of the public
record within 30 days after the file has been closed with respect
to all respondents. The Commission reminds you that the
confidentiality provisions of 2 U.S5.C. §§ 437g(a) (4) (B) and
437g(a) (12) (A) remain in effect until the entire matter is
closed. The Commission will notify you when the entire file has
been closed. .

Sincerely,

Assoc:late Gene al Counsel
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'Bdntd nomn

Vice President - 1#‘9‘&11‘1}";

‘King Soopers, Inc,

65 Tejon Street.
Deuvet, Colocrado 80323

Dear Mr. Behlke:

On June 19, 1985, thc Federal Electio Paadsbion notified
you of a complaint all ug’:g that King Soopers, Inc. had violated
certain sections. of the eral Election Ca Aign Act of 1971, as
amended. i SR

The cannissioh. on August 14, 1’85. con-idoted the complaint
but was equally divided on the question of whether to £ind reason
to believe a violation of any statute withim its jurisdiction has

'been committed by King Soopers, Inc. Accordingly, the Commission

closed its file in this matter as it pertains to King Soopers,
Inc. This matter will become a part of the public record within
30 days after the file has been closed with respect to all
respondents. The Commission reminds you that the confidentiality
provisions of 2 U.S.C. §§ 437g(a) (4) (B) and 437g(a) (12) (A) remain
in effect until .the entire matter is closed. The Commission will
notify you when the entire file has been closed.

Sincerely,

Associate‘cenet'l connsel




MUR 2024
Dear ur. !ttttroleys

an Junt u. 1985, the Pederal Election Mnson notified
I complaint alleging that the Kroger Company had violated
s of the Pederal Election pai ”h%“”t of 1971, as
A copy of the co-pialnt uhl torvarded to

bpbn'thtthcr review of the allegations contained in the

complaint, and information supplied by you and other respondents,
‘the Commission, on August 14, 1985, determined that there is
reason to believe that the Kroger Company violated 2 U.S.C.

§ 441b(b) (6), a provision of the Act. Specifically, it appears
that the Kroger Company failed to make its solicitation method
available to members of Local 7 employed by King Soopers, Inc.

If you are 1ntetested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
§ 111.18(d). Upon receipt of the request, the Office of General
Counsel will make recommendations to the Commission either
proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
pursued. The Office of General Counsel may recommend that pre-
probable cause conciliation not be entered into at this time so
that it may complete its investigation of the matter. Further,
requests for pre-probable cause conciliation after briefs on
probable cause have been mailed to the respondent will not be
entertained.

Requests for extensions of time will not be routinely
granted. Reguests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. 1In addition, the Office of General Counsel
is not authorized to give extensions beyond 20 days.

’




d 437g(a) (12) (A)
: t you wish the

Vice Chairman

Enclosure
Procedures
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MUR 2624
The Kroger

'nlat u:. !attomvleyz

.. On June 1!. 1985, the Federal Election Chuuill!on nntizitd
~you of a ydaint alleging that the Kroger Cos ‘had violated
. certain sections of the Federal Election "kfgnflnt ‘of 1971, as
 amended ("the Act®). A copy of the complaint was mxnrded to
you at that time.

: Upon turthcz review of the allegations eontainnd in the
complaint, and information supplied by you and other respondents,
the Commissf{on, on August 14, 1985, determined that there is
_reason to believe -that the Kroger Company violated 2 U.S.C.

§ 441b(b) (6), a provision of the Act. Specifically, it appears
that the Kroger Company failed to make its solicitation method
available to members of Local 7 employed by King Soopers, Inc.

If you are interested in pursuing pre-probable cause .
conciliation, you should so request in writing. e 11 C.F.R.
§ 111.18(d). Upon receipt of the request, the Office of General
Counsel will make recommendations to the Commission either
proposing an agreement in settlement of the matter or
recommending declining that pre-probable cause conciliation be
pursued. The Office of General Counsel may recommend that pre-
probable cause conciliation not be entered into at this time so
that it may complete its investigation of the matter. Further,
requests for pre-probable .cause conciliation after briefs on
probable cause have been mailed to the respondent will not be
ente:tained

Raquests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause
must be demonstrated. 1In addition, the Office of General Counsel
is not authorized to give extensions beyond 20 days.

Y
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'»-ldwazd Bthtke 5 A
Vice President - Inﬂnntrlal !.
. King Soopers, Inc. i
65 Tejon Street
‘Denver, Colorado 80223

Re:
: Kinﬂ S
Dear Mr. Behlkes

 on Jume 19, 1985, the Pederal Blection eu-l.nion notified
you of a complaint alleging that King Scopers, Inc. had violated
cc:::ig sections of the Federal lleejlbn Canpuiqn Act ot 1971, as
anendged.

The Commission, on August 14. 1935. eomsldotéd'the complaint

but was equally divided on the guestion of whether to find reason
to believe a violation of any statute within its jurisdiction has
been committed by King Soopers, Inc. Accordingly, the Commission
closed its file in this matter as it pertains to King Soopers,
Inc. This matter will become a part of the public record within
30 days after the file has been closed with respect to all
respondents. The Commission reminds you that the confidentiality
provisions of 2 U.S8.C. §§ 437g(a) (4) (B) and 437g(a) (12) (A) remain
in effect until the entire matter is closed. The Commission will
notify you when the entire file has been closed.

Sincerely,

Charles N. Steele
General Counsel

Kenneth A. Gross
Associate General Counsel
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MOR 2024 -
Dillon Comnin. Iuc. :

on Junn 19, 1985, the Commission notified yna ot}f"

: al ing mt rw lon nies, Inc. had violated certa
sect. ons: uf Mo: ection Campaign Act of 1!11.

% '.lhe emiuton, on August 14, 1985, determined that on the éx
basis of the information in the complaint, &nd information
provided by the respondents there is no reason to believe that a
violation of-any statute within its jurisdiction has been
committed by Dillon Companies, Inc. Accordingly, the Commission
closed its file in this matter as it pertains to Dillon
Companies, Inc. This matter will become a part of the public
record within 30 days after the file has been closed with respect
to all respondents. The Commission reminds you that the
confidentiality provisions of 2 U.5.C. §§ 437g(a) (4) (B) and
437g(a) (12) (A) remain in effect until the entire matter is
closed. The Commission will notify you when the entire file has
been closed.

Sincerely,

Charles ﬁ. Steele
General Counsel

Kenneth A. Gross
Associate General Counsel




In the Matter of

The Kroger Company
Dillon Companies
King Soopers, Inc.

MIR 202

CERTIFICATION

I, Mary W. Dove, recording secretary for the Federal Elcéﬁion
Commission meeting on August 14, 1985, do hereby certify that the
Commission took the following actions in MUR 2024:

1. Failed by a vote of 3-3 to find reason to believe

Commissioners Harris, McDonald, andtuccarry voted
affirmatively for the decision. Commissioners
Aikens, Elliott, and Josefiak dissented.

Decided by a vote of 4-2 to find reason to believe
The Kroger Company violated 2 U.S.C. § 441b(b)(6).
Commissioners Harris, Josefiak, McDonald, and McGarry

voted affirmatively for this decision. Commissioners
Aikens and Elliott dissented.

Decided by a vote of 6-0 to send the appropriate
letters.

Commissioners Aikens, Elliott, Harris, Josefiak,
McDonald, and McGarry voted affirmatively.

Decided by a vote of 5-1 to find no reason to believe
DiTlon Companies, Inc., violated 2 U.S.C. § 441b(b)(6).

Commissioners Aikens, Elliott, Josefiak, McDonald, and
McGarry voted affirmatively. Commissioner Harris
dissented.

Attest:

Mary W//Dove
Recording Secretary
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Cullinan

Commercial

: King Sooper" :I v

INTERNAL mom clmcnn- None
FEDERAL RIPOIIB cHBCRBD' None
SUMMARY OF ALLlGN!IﬂIB

Complainant, Local 7 of United Pood and Commercial Workers
("Local 7" or the "union"), represents employees of King Soopers,
Inc. This grocery chain is an independent division of Dillon
Companies, Inc., which in turn is owned by The Kroger Company.
Dillon Companies, after merging with a subsidiary of Kroger in
1983, retained separateness in all labor relations, personnel and
payroll operations. The complaint cites the union's written
request to King Soopers to make available to the union a method
for the solicitation of voluntary political contributions
utilized by the parent corporation, Kroger. Attachment No. 1.

King Soopers denied the request on May 1, 1985. The
corporation admitted that Kroger used a method to solicit
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'”Q,i utilisation ot
!!ﬂtﬂt KXing So

The union rQﬁpondod by ziling a eonplalnt on June 7, 190
with the O!tic. ot thq Gnnn:ni counsel-nlleqing :0lponden¢8 'H
violated 2 U.8.C. § 441b(b)(s) of the Act. The issue raised ”Yfﬁl
complainant . il ﬂhether a lubsidiary of a corporation that usnl . i
method of aqiicttinq voluntary political contributions must ltkg;:
that uethoa3§vii1able“to labor organizations representing members
employed by ﬁhé»subsldiary, even if that particular subsidiary
does not itself use any method.

PACTUAL AND LEGAL ANALYSIS

The primary issue involved in this matter is the

applicability of 2 U.8.C. § 441b(b) (6) which provides that:
Any corporation, including its subsidiaries,
branches, divisions, and affiliates, that
utilizes a method of soliciting voluntary
contributions or facilitating the making of
voluntary contributions, shall make available
such method, on written request and at a cost
sufficient only to reimburse the corporation
for the expenses incurred thereby, to a labor
organization representing any members working
for such corporation, its subsidiaries,
branches, divisions, and affiliates.

In their response dated July 19, 1985, King Soopers denies
this section of the Act requires them to make available to the
union the method of solicitation employed by its parent
corporation, Kroger. See Attachment No. 2. Respondents counter
that § 441b(b) (5) and (6) require only that a labor organization

be placed on an equal footing with any corporation whose




-eaploy.ol tho union dlreetly rcptonlnta. Accordlng ho Klng‘ RS

: FSOOp.tI. nnee thc uployn ':uoneitauon uthod roquu , i

 Local 7 is “in a dlt!.t-ht cntporntlon, wlth a dit!itf;t llj_n
 organi:at£on, in a ai!!e:cat dtatn. !n a dtf!cr-nt opotuting

k strueture...and through a dit!.rcat eu-putcrtaed plyroll lyuecn.
2 U.5.C. § 441b(b) (6) does not apply. Likewise, counsel for
Kroger, in its response dated July 23; 1985, co-lents that the
National Labor Relations Board reeagnisas the sepatateneas of
jointly owned, but autonomously run corporations for putpOlcl
such as picketing. Attachment No. 3. Counsel encourages the
Commission to do the same: “Balance compels the same result.”
Kroger contends that the choice of Kroger management to utilize a

solicitation method "should have no affect” on the personnel and

50

payroll practices of autonomous corporations.l/

The Commission's Regulations at 11 C.F.R. § 114.5(k),
however, track 2 U.S.C. § 441b(b) (6) and contain language
specifically requiring King Soopers to make the solicitation

method available to the union:

Availability of methods. Any corporation,
including its subsidiaries, branches,
divisions, and affiliates, that uses a method
of soliciting voluntary contributions or
facilitating the making of voluntary
contributions from its stockholders or
executive or administrative personnel and
their families, shall make that method
available to a labor organization
representing any members working for the
corporation, its subsidiaries, branches,

«
o
T
cC
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«

1/ counsel for Kroger includes in his response on affidavit by
the Assistant Secretary of Kroger swearing to the autonomy of
Dillon as regards Kroger.




fcozgoratlon;,or
. thereby. =

Examples included in the nngulations regarding 1uplementation o!

this pzovisian include one on‘pginthwith the facts presented by
the complaint. Specifieally,‘s‘114.5(k)(1) requires that any
method utillzed by a eorpbthttbﬁ'to solicit contributions from
its permissible class of solicitees must, upon request by a labor
organization, be made available to that organization (on a cost-
reimburseable basis) for the solicitation of its members even
though the particular subsidiary, branch, division or corporate
affiliate does not itself utilize such a method.

MUR 947 involved an extensive analysis of § 441b(b) (6).
There, the Commission concluded that where a parent corporation
(AT&T) utilized a method of soliciting contributions from its
employees or stockholders, the Act compels the corporation to
make the method available to a union representing members
employed by a subsidiary which itself d4id not utilize any
solicitation method. See also MUR 994 (Sandia Corporation).

In addition, in AO 1982-45, the Commission determined that a
corporation and its affiliate would be required to make a payroll
deduction method available to a union local PAC if either the
corporation or its affiliate utilized such a plan for its

employees.




. , tionsh ."of' me nubsiaiutiu. ﬁetou the broak-up
?'oleh arur nnit uml':cpxeaontad by the aauc co-plainant union.
contxaat, Local 7 dooc not represent any Kraget or pillon
enployeel. !roget thus argues that the laek of a aufficicnt

nexus of_tptqrrelationship between Local 7 and Kroger e-ployaql,

compels the Commission to uphold King Soopers' refusal to make
availabldﬂéqlnocnl 7 the solic;tation method utilized by Ktogiﬁ._

The language of 2 U.S.C. § 441b(b) (6), however, expressly |
discourages debates over the extent of conttol or
'interrelationship’' between a parent corporation and its
subsidiary necessary for the applicability of §441b(b) (6).
Rather in simple, plain language, the section requires all
subsidiaries of any corporation to cooperate with local union
requests for solicitation methods utilized by any unit, including
the parent, corporation.

Although complainant names both Dillon and Kroger in the

complaint, the reason is unclear. The complaint does not allege

R 6040 4%

that either Kroger or Dillon refused a request by the union to
make the method utilized by Kroger available to union employees.
Neither does the complaint appear to hold Dillon and Kroger
responsible for King Soopers' refusal to provide the solicitation
method to Local 7 in their capacities as owners of King Soopers.
This lack of any direct allegation or evidence of wrongdoing
compels this office to recommend that the Commission find no
reason to believe Kroger or Dillon violated 2 U.S.C.

§ 441b(b) (6).




I-au--nliticn-

Find reason to bollove King Ioopors, Inc., violatod 2 u.s.e.
§ 441b(b) (6). :

Find no reason to'bcliow§ The Kroger Co. arJDtlloh
Companies, Inc., violated 2 U.S.C. § 441b(b)(6).

Approve the attached letters.

Charles N. Steele
General Counsel

IS0 1 4

Associate Genetal Counsel

Attachments

i Complaint

3 Response - King Soopers, Inc.
3 Response - The Kroger Co.

4a. Proposed Letter

4b. Proposed Letter

4c. Proposed Letter
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ade: ﬁotitied you at ln‘etflc.r of King
Soopers, Inc.. en June 19, 1985, of a complaint alleging
violations of qartnin sections of the Pederal Blection ( ign
Act of 1911, {"the Act®). A copy:ot the complaint was
forwarded to yau at thnt time.

Upon further review of the allegationa contained in the
complaint, and information supplied by you, the Commission, on
» 1985, determined that there is reason to believe that
King Soopers Inc. violated 2 U.S.C. § 441b(b) (6), a provision of
the Act. Specifically, it appears the King Soopers' refusal to
make available to Local 7 of the United Food and Commercial
Workers Union the solicitation method utilized by the Kroger Co.,
oweners of King Soopers, resulted in a violation of 2 U.S.C.
§ 441b(b) (6).

If you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
§ 111.18(d). Upon receipt of the request, the Office of General
Counsel will make recommendations to the Commission either
proposing an agreement in settlement of the matter or recommending
declining that pre-probable cause conciliation be pursued. The
Office of General Counsel may recommend that pre-probable cause
conciliation not be entered into at this time so that it may
complete its investigation of the matter. Purther, requests for
pre-probable cause conciliation after briefs on probable cause
have been mailed to the respondent will not be entertained.

ekt 4 0-
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RE: MOR 2014
Mnou M.niu, Iue.

June 15, - l.'n th cu-unon notified your company of
- conpuint al ﬂll violations of certain mtiom of tbt rodﬁtal
'Election Campa m A ‘_'_" _'flﬂl. as

The Commission, on , 1985, determined that on the
basis of the informs ,j_ im ia the complaint, and information
provided by oth ts, there is no reason to believe _tlut

a violation a!‘ -q ‘statute within its jurisdiction has been

' conittnd b; 1lon Companies, Inc. Accordingly, the Commission
closed i {le in this matter as it pertains to your company.
This matter will become a part of the public record within 30
days after the file has been closed with respect to all
respondents. The Commission reminds you that the confidentiality
f rovisions of 2 U.8.C. §§ 437g(a) (4) (B) and 437g(a) (12) (A) remain

n effect until the entire matter is closed. The Commission will
notify you when the entire file has been closed. .

Sincerely,

Charles N. Steele
General Counsel

Kenneth A. Gross
Associate General Counsel




RE: MUR 202‘ ree il o
The Kroger m’

i ﬂn Commission notified you and The Kroger
1leging violations of mtua mtlm of
aign Act of 1971, as Md.

» 1985, determined that on the

information in the complaint, and informatiom
provided by you, %ceo h no reason to believe that a violation
of any statute wtthln its jurisdiction has been mittﬁd by The
Kroger Co. Accordingly, the Commission closed its file in this
matter as it pertains to The Kroger Co. This matter will become
-a part of the public record within 30 days after the file has
been closed with respect to all respondents. The Commission
reminds you that the confidentiality provisions of 2 U.S.C.
§§ 437g(a) (4) (B) and 437g(a) (12) (A) remain in effect until the
entire matter is closed. The Commission will notify you when the
entire file has been closed.

Sincerely,
Charles N. Steele
General Counsel

Kenneth A. Gross
Associate General Counsel

A/H-ukv\d ¢




King Soopers, Inc.

Pursuant to 2 USC uzum 11 cFR '511‘-_1‘. « Complainant
alleges: P B LR

g

Complainant, Local 7, United Food and Commercial
Workers Union, is a resident of UFCW Building, Suite 400,
7760 W. 38th Avenue, Wheat Ridge, Colorado 80033, and may
b: re:ched at the following telephone number: (303)
425-0897. '

II.

Respondent, Krogers, Inc., is a resident of Ohio, and
is a corporate enterprise engaged in interstate commerce.

B 65040 %

Respondent, Dillon Companies, is a resident of
Kansas, and is a subsidiary of Krogers, Inc.

Respondent, King Soopers, Inc., is a resident of
Colorado, and is a subsidiary of Krogers, Inc.

II1I.

Oon May 1, 1985, Respondents violated 2 USC §441b(6),
in that King Soopers, Inc., upon written request of lLocal 7,
United Food and Commercial Workers Union, improperly refused to
make available to the Union the method of soliciting

Awadament Mo \
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g‘icil centribntian'

1=Z4.;k“4”7€¢;

Attofney Por Local 7, UPCH
mo*" 3“‘ Ave., Bﬂi‘b. COO
Wheat Ridge, CO 80033

SEN!B or Cﬂ&ﬂl‘ﬂﬂ ;
o
COUNTY OF JIITSRSOU’

Ernest L. Duran, Jr., first being duly sworn, on
oath deposes and says: That he is the Complainant; that he
has read the foregoing complaint and knows the contents
thereof; and that the matters and things therein stated are
true of his own knowledge, except those matters stated on
the information or belief, and as to them he believes it to

be true.

MV)M//

Exrnest L. Duran, Jr. /

Subscribed and sworn to before me this 3rd day of

_June _ .1965. /, | ;
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Hr. Chr'lu E. lhmr

W mm W
7760 Vest 38th Avemue
Wheat Ridge, CO 80033 -

Re: Political MW

Dear Charlie:

1 have looked fnto m m- m mmmm of
political contributions from m

I find that King Soope "dm ,m -tmze any m to
solicit or facilitate politic ibutfons from its managers.
Accordingly, there 1s none to offer you. ' :

In your recent letter, you mention the practice of Kroger in
two citfes. Kroger's utilfzation of any method for political
contributions does mot affect King Soopers. King Soopers operates
autonomously and is completely separate from Kroger except for
common ownership.

The statute on which { requires that a labor
organization be provided rigbts paraliel to the practice of its
corporation, subsidiary, branch, division. or affiliate. This
subsidiary does not utilize any such method and therefore is not
required to offer any.

Very truly ypurs,

Vice Fresident of Industrial .
Relations

EPB/er
cec: Ernest L. Duran, Jr.

PER/85.121/2
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Ms. Joyce Cullinan P s
Office of General Counsel =
FEDERAL ELECTION COMMISSION
Washington, D.C. 20463 iy

P

82 :€4 £20rS:
- ; Vo¥qe ", AL
AT AT

Complaint No. MUR

————————

RE: Local 7, UFCW vs. lz(azprr.ctﬂ.

Dear Ms. Cullinan: :

The following is King Sooperss Inc.'s response to the above-referenced
complaint. , WL e RS

INTRODUCTION

5022

The complaint in this matter was received by Respondent, King Soopers, Inc., a
division of Dillon Companies, on July 12, 1985. In it, Local 7 alleges that
King Soopers violated the Federal Election Campaign Act, 2 USC Sec 441b(6), by
refusing, by letter dated May 1, 1985, to offer any method for making voluntary
political contributions by Local 7's members.

It is true that King Soopers refuses to offer any such method. However, as you
will see from the following analysis, the Act was not violated, since King
Soopers utilizes no such method for its stockholders or for any of its execu-
tive or administrative employees. . ‘

R 6040 5

BACKGROUND OF KING SOOPERS

King Soopers is a division of Dillon Companies, Inc. It was a separate cor-
poration until purchased by Dillon many years ago. King Soopers operates
approximately sixty-seven retafl ‘grocery stores, exclusively in Colorado, and
warehouse and manufacturing facilities in Denver, Colorado. I am enclosing a
copy of Dillon's last annual report.

Local 7, United Food and Commercial Workers Union, represents a multi-store
bargaining unit of King Soopers employees.

\

Y
3

2 |
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@J A DILLON COMPANY




lu Jnnotny of 1903. Dillon Con
¥ Go. of Cincinnati, Oh¥
1 on wes mcludod. o

Kroger is the ult'lon's se
twenty statés. mostly in the

Kroger also owns SupeRx
subsidiaries. SupeRx operat
Hook operates retail drug stor

2. Dillon's Maintenance of A

Dillon, itself, operates vaﬂu' retail st - Suppo
:arehouses and food mnufactuﬂng ﬂm. 1n W m
est. | ik :

Dillon was started in Hutch‘lnm. : 'ul continues |
zhere. Indeed, there is no plan ever to ilm'nto ﬂﬂlon uw ‘mto
roger. .

Dillon divisions are tota'ny mmﬂna for tlhir un m\ estate, m]
and labor relations, accounting, payroll, marketing, security, 1nsurlm and:
all other aspects of the day-to-day management of its stores.

The Chief Executive officer of Dillon is Joseph A. Pichler, President. He is
not and has never been an employee of r, and he serves as a Director of
Kroger without compensation. Chatrmen of Board Ray E. Dillon, Jr. and Vice
Chairman Richard W. Dillon, likewise, have never been Kroger employees, and
similarly serve as Kroger Directors.

3. King Sooper's Autonomy

Kin?iSoopers has its own senior management. Jim D. Baldwin is the President,

William C. Boggess, the Executive Vice President and Chief Operating Officer,
Jan S. Loutzenhiser, the Executive Vice President of Manufacturing and Ware-
housing, Edward P. Behlke, the Vice President of Industrial Relations, Thomas
P. Hosman, the Vice President of Finance, and Russell J. Dispense, Jr., Vice
President of Retajl Operatioms.

BACKGROUND ON THE COMPLAINANT'S ALLEGATIONS

Complainant attached a May 1, 1985 letter of “:!'lod rs to its complaint.
Complainant ‘demanded that King Soopers offer a me payroll deduction for
it to solicit and collect political contributions fm its members who were
employees of King Soopers. King Soopers responded, in short, that it had no
such system.

PER/85.201/6 PR T
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After some time, Complainant again raised the issue, pointing out that one

two Kroger divisions in Texas have pu{rbﬂi deductions available for managemen
employees to make political contributions. Apparently, Complainant is unaware
of any other Kroger operating unit offering such and so is King Soopers,

More 1mportant'liy. no such method ‘{s offered anywhere within King Soopers or
even within Dillon. Accordingly, King Soopers refuses to create such a method
l'!:ere‘liy for Complainant, merely because an operating unit of the parent company
as done sou .

>

CONCLUSION

A1l that the Federal Election Campaign Act at Section 441b(5) and (6) requires
is that a labor organization be put on an equal footing with any corporatfom
whose employees 1its represents when soliciting political contributisms.
Indeed, the purpose of the law, in general, was to balance power among the
electorate during election campaigns. i

Accordingly, that is all that subsection 5 requires. It states that a corpor-
ation need offer to its labor’ organizations only that which it offers to its
stockholders and executive or admipistrative personnel. It states:

Notwithstanding any other law, any method of soliciting

voluntary contributions or of fadhﬁﬂng the making of

voluntary contributions to a separate segregated fund
established by a corporation, permitted by law to

corporations with regard to stockholders and executive

or administrative personnel, shall also be permitted to

labor organizations with regard to their wmembers.

[emphasis added herein]

Of course, King Soopers offers no such method. But, even if you apply subsec-
tion 5 to Kroger and its subsidiaries as a single unit, still no such method {s .
offered. That is, Kroger offers such a method only to a limited and discrete
unit of executives, so only the corresponding labor organization need be
offered the same. I

To effectuate this notion of balance, it seems that subsection 6 was added. It
specifically recognizes that different wethods or no methods may be offered by
various subsidiaries, branches, divi.sions, etc. It states:

* Any corporation, including its subsidiaries, branches,
divisions and affiliates, that utflizes a method of
soliciting voluntary contributions or facilitating the
making of voluntary contributions, shall make available
such method, on written request and at a cost sufficient
only to reimburse the corporation for the expenses
incurred thereby, to a labor organization representing
any members working for such corporation, its subsidi-
aries, branches, divisions, and affiliates. [emphasis
added herein]

PER/85.201/6 » 4%
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Respectfully submitted,
KING SOOPERS, mwe.

Edvard P. Behlke
Vice President of Industrial Relations
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Now comes The Kroger Co., one of three Respondents in this matter,

and answers as follows:
s [ The Kroger Co. admits the allegations of paragraph I.

2.: The Kroger Co. admits the allegations of paragraph II,
except that its proper name is "The Kroger Co.", "Dillon Companies,
Inc.” is its proper name, and King Soopers, Inc. is a division of
Dillon Coilpani.es, Inc.




CINCINMATI, OH:
(513) 762-4428
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I. INTRODUCTION

This is a Matter Under Review with the rodnfal Election Commission.
Respondent, The Kroger Co., received the Complaint in this matter
on July 12, 198S.

The Kroger Co. operates a national retail grocery chain and owns

other retail grocery chains and retail drug chains.

Complainant is a labor organization which represents some employees
of a retail grocery chain which Kroger owns, King Soopers, division
of Dillon Companies, Inc.




cmusnm mm- mt. under he roamu Tlections Campal on
Act, 2 U.S.C., 441B(6), King Soopers is. uqund %o mu"
method of soucitat:lon for the payrou mtl.on of puuﬁm
contributions for its members, since at lnaae one opcratlaq Iﬁ&t
of Kroger has such a system for its oxocuuvc employees.

Regardless of whether Kroger doces utilize payroll deduction Do

executive employees in some Kroger operating units, King ﬂoop.:l
has refused to set up such a method because of the complete
separateness of King Soopers from Kroger, both in day-ta;dag"
operation and in labor matters. Also, Complainant union does :not
represent any Kroger employees. .

-2-
Aachment ¥ 34




King Soom. 1- an operating uva.-sm ‘of Dillon Companies, In
Dillon urged with a subsidiary of Kroger in 1983.

Dillon, like two other Kroger subsidiarics, SupeRx Drugs CO:pas-
ation and Hooks Drugs, Inc., is op.rated autonomously. Attlchld
is an affidavit from Kroger's Assistant Corporate 8ecretary5§§_
this point. Most important in regard to this matter, eachubiiﬁaﬁ
Company completely controls its labor relations, personnel, and

5030

payroll.

B. Kroger's Use of Payroll Deduction

Kroger operates over a dozen retail operating units throughout the

U.S., each run by its own Vice President of Retail Operationms.

-
(e’
<
(=)
0
o .

Some of those units utilize payroll deductions for management

political action committees.




A. s;uunu:y’ vdf nrgunmt

While in other miters the cmil-iion has treated affiliated

corporations as one for purposes of Section 441b(6)‘'s requirement
that labor organizations be offered solicitation and conectién
methods used by management political action committees, 1n:ﬁ§
other matter before the Commission has there been the distinct
autonomy as in this matter and application of those p:inciplcl

here works a hardship and creates a result not intended by the
Act.

B. Prior Commission Action Is Inapplicable

There are two prior Commission actions which, on first reading,
support the Complaint herein, but which, upon analysis, are shown ;
to be clearly inapplicable. In both of these, one or more affiliated
corporations offered payroll deduction as a method of collecting
contributions to management political.actioﬂ committees. A
question in each was whether the offering of "such method®" by one

of a group of corporations required all of the corporations in the

group to offer such method of collection to their labor organizations.

In Advisory Opinion 1982-45, the Commission held that the closely
affiliated Salt River Project Agricultural Improvement & Power

District and the Salt River Valley Water Users' Association could

: = P
Nocthment 3L




operaudn. m n:lltttet m“‘ :

the Associdtlon. _ : :
in its Advisory Op:l.nion iua:lcatu th-t m« was ‘one uniw
both entities.

This degree of intcrrolatiou ha: long been 1npoxtant in the llh in
issues of whether one ontity?l_lctiun can bind another. !t i-
simply an analysis of agcucf status. A prineipul is honma hy 1ts
agent's actions, but requisite control must bo ahoun to cstabli.h
agency. Salt River District was an agent of Salt River Association,

and vice versa. This is not so with Kroger and King Soopers.

This same issue of interrelation is raised in the second matter
supporting the Complaint. In MURs 947 and 994 the Commission
conciliated the refusal of AT&T to off;r payr§11 deduction in some
of its units when such was offered in others and in the parent.
The interrelation of AT&T units - before the well-known breakup -
was muéh greater than Kroger's and King Soopers's mere common

ownership.

First, like Salt River District and Association, AT&T had one

union for itself and all of its units. King Soopers's complaining

o
ehocinenenst # 3q
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vith dttfurcnt hbor o:nni z ‘tioal.

Thus, this is a clear case toz'iihbjniiiéﬁ 6! fhn Statut;'
requirement that only "such method” uhidh ‘any corporation uses be
offered. Section (6), 2 U.S.C. 4435. J“'*j, that when a cempoc
ation uses a payroll lolicitation ane G.duetion method for 1ts
management employees that only "anch nthed' be offered to labor

organizations.

That means, at most, that in this matter Complainant can solicit
the otganized employees for political contributions in Krogcf
units with “"such method." The statute does not require another

employer to create "such method" for its own employees.

And, contrary to Geperal Counsel's assertion in his Brief in MUR
947 (at p. 10 et seg.), such anwinterptotation is not illogical.
It would maintain parallel rights, which is exactly what is
intended by the Act. The issues affecting labor organizations in
one area of the country in federal elections are normally identical
to those in other areas of the country. Labor issues tend to be

=
F\?«njnrnﬁyﬁ& *?E.V\




national in wopn Mm' 1a tio
campaigns agnact mcul Mm m mml-nn 4n the w
past.

Because of the clear upant:l.on er lrogor and King Smm.
and their labor organizations, ali that the Commission can

be offered is the existing "luch uthod' in Kroger. And, um

proper request labor organizations can use "such method”. But,
the Statute does not require that ahy "such method"™ be created by
another employer, namely, King Soopers.

(24} s::izggg: Principles of Labor Law Compel A Finding of No

The Federal Election Campaign Act, in part, attempts to balance
the power of corporations and labor organization in supporting
candidates for federal office. Similarly, the National Labor
Relation Act, as amended, attempts to balance the power of employers:

and unions in collective bargaining.

Their decisions, effecting similar p&rposes; should then be

mutually instructive. Accordingly, recognition by the National
Labor Relations Board of the separateness of jointly owned, but
separatély operated, employers should be heeded by the Commission

here.

The Board has long recognized that commonly owned employers may
still be separate under its Act, for purposes, for example, of

) -7=
ENadhonent * 30
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picketing. (See mn‘ ‘

Law, pps. uvo—uul. e e

Kroger and King smtl.v irticulax :
labor relations, pc:aoml M ﬂmu !mtiont, the Labor Itltd
would easily f£ind uyaut! CIplom ntatu.

Balance compels the same result hnq.- Accordingly, what Kroqur"
does with its employees who have no management authority over tm
Soopers employees should have no affect on King Soopers's R:Wl
and payroll practices. |




The ovtrridinq intaut ot thn Act is to ‘the balancc pover at
corporat&eno' unnnqozi nnﬂ labor umionl‘ inubo:s to influ.au.
federal cl.ctiona.' Thu.. 1t makes sense to simply give the
parties pnrallcl righta.

The properly narrow reading of Section 441b(6) does just that. It
requires the providing to a labor 6rgan£zat£on of only "such
method” as exists. A decision requiring King Soopers to set up a

payroll deduction system would be unjust and not intended by the
Act.

The Complaint in this matter should be dismissed.

—JZE%ZDS J.‘é§;7 TTERSLEY

ATTORNEY

THE KROGER CO.

1014 VINE STREET
CINCINNATI, OHIO 45201
(513) 762-4428




3. The corparate offices of The xrogu- cm f
continuously in Cine '.imti.. Ohio; R e

4. Dillon cqnpnnics. IRC-‘ﬂﬁl
ii: 11998231 and merged M.th a aubﬁdhxy of Rtoqor c0. |
f

S. The corpoutc ‘offices of Dillon lepaniu. !ae.
continue to be in Hutchinson, Kansas;

6. The management of Dillom leu:l.u. inc. :l.c
conducted by its Pr'tid.nt. Joseph A. Pichler, and its other
senior officers, none of whom are employed by The XKroger
Co.; There are some common Board unhdrn S SR

T Dillon cownnios. Inc. is unach upnu - fyom
The Kroger Co. and exclusively conducts its own r nnq
store management, marketing, procurement, ;dvcrtisi.nq, real
estate, financial, accounting, pharmaceutical, personnel and
employee relations, security, risk management, and ‘all other
aspects of its day-to-day affairs; and

8. The Kroger Co. owns other corporations engaged in
retailing which operate with the same independence, to wit:
SupeRx Drugs Corporation of Michigan and Book Drugs, Inc. of
Indiana.

2o I /‘ﬁo?_,g:/ _7-23-%5
ARTHUR L. FERGUSON Date

Sworn to and subscribed before me this 13 day of July.
198S.

—% e
Notdry c Date

KAY ROUSH
TIH/are otany Pubic, State of ONio
0718-5 e Expim Sept, 15, 150
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ANSWER OF RESPONDENT

Now comes The Kroger Co., one of three Respondents in this matter,

and answers as follows:
: e The Kroger Co. admits the allegations of paragraph I.

2. The Kroger Co. adhitl the 111 m of paragraph II,
except that its proper name is "'rha xrcger co. "Dillon Companies,

Inc.” is its ptoper mm, . and h‘i’ Wu, W'-“:ls a division of
Dillon Companies, Inc. {16 Vi e < g




cmcmmxo OH!
(513) 762-4428
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This is a Matter Under Review with the Federal Election Commission.
Respondent, The Kroger Co., received the Complaint in this matter
on July 12, 1985.

The Kroger Co. operates a national retail grocery chain and owns

other retail grocery chains and retail drug chains.

Complainant is a labor organization which represents some employees

of a retail grocery chain which Kroger owns, King Soopers, division

of Dillon Companies, Inc.




&

Complainant contends that, under the Federal Elections Campaign
Act, 2 U.S.C., 441b(6), King Soopers is required to create a
method of solicitation for the payroll deduction of political
contributions for its members, since at least one operating unit

of Kroger has such a system for its executive employees.

Regardless of whether Kroger does utilize payroll deduction for
executive employees in some Kroger operating units, King Soopers
has refused to set up such a method because of the complete
separateness of King Soopers from Kroger, both in day-to-day
operation and in labor matters. Also, Complainant union does not

represent any Kroger employees.




{mu in othor mtms the Comit!sion has tmtcd nffuu
»mrporutions as one for purpeus of Section 441b(6)'s rcqut

‘that labor ‘organizations be offered sol:_l_citation and conget.

néthods used by management polii::l,cal action committees, in m ;, ‘

other matter before the Commission has there been the dtstimt&

autonomy as in this matter and application of those pri.ncipltﬁ

here works a hardship and creates a result not intended by the

Act.

— B. Prior Commission Action Is Inapplicable

There are two prior Commission actions which, on first reading,

support the Complaint herein, but which, upon analysis, are shown

In both of these, one or more affiliated

to be clearly inapplicable.

corporations offered payroll deduction as a method of collecting

contributions to management political action committees. A

question in each was whether the offering of "such method"” by one

of a group of corporations required all of the corporations in the

group to offer such method of collection to their labor organizations.

In Advisory Opinion 1982-45, the Commission held that the closely

affiliated Salt River Project Agricultural Improvement & Power

District and the Salt River Valley Water Users' Association could
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However, ﬁhﬂ Dittrict aadf:‘”i
operation. Tho nistriet uu; 1 rel ,
the Association. And, the Commission s"' fm of the mstim"f
in its AdvilOty oPinioh 1nd£eltca that th‘ne was one union for ‘

both entities.

This degree of interrelation haa long haen 1uportant 1n the law in
issues of whether one entity' action can biud anether. It i-
simply an analysis of agency status. A principal is bound by its
agent's actions, but requisite control must be shown to establish
agency. Salt River District gas aﬁ agent of Salt River Association,

and vice versa. This is not so with Kroger and King Soopers.

This same issue of interrelation is raised in the second matter
supporting the Complaint. In MURs 947 and 994 the Commission
conciliated the refusal of AT&T to offer payroll deduction in some
of its units when such was offered in others and in the parent.
The interrelation of AT&T units - before the well-known breakup -
was much greater than Kroger's and King Soopers's mere common

ownership.

First, like Salt River District and Association, AT&T had one

union for itself and all of its units. King Soopers's complaining
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Thus, this is a clear case for tecegnition of thl Stututa 8
tequirmnt that only "such uthud' ul;:lch auy co:'pera;tion uae- be
offered. Section (6), 2 U.S.C. 441b, rcqni:c. that uhnn ‘a corpor-
ation uses a payroll solicitation and d.ﬂuction uthod for its

| 5045

management employees that only “"such nothod' be offered to labor

organizations.

That means, at most, that in this matter Complainant can solicit
the organized employees for political contributions in Kroger

units with "such method.” The statute does not require another

R S50 40 4

employer to create "such method"™ for its own employees.

And, contrary to General Counsel's assertion in his Brief in MUR

947 (at p. 10 et seqg.), such an 1ntetpretat16nvis not illogical.

It would maintain parallel rights, which is ek;ctly what is

intended by the Act. The issues iffééﬁing labor organizations in

one area of the country in federal elections are normally identical

to those in other areas of the country. Labor issues tend to be



heﬂuu o‘ m cloa: upaut:lan ¢  'fﬂ Kroger and King
ana th.&r labor organizations, all tlut the Commission cm:;;
be offmd ic ‘the oxisting *such mthod" in. xroger. And, ;

pzopar roquese labor organizations can use "such method®. C Buk,l
the Statute don not require that any "such method” be crntod';wv

another employer, namely, King SOopers.

Cc. Analogous Principles of Labor Law Compel A Finding of lb
Violation

The Pederal Election Campaign Act, in part, attempts to balanc;‘

the power of corporations and labor organization in supporting

candidates for federal office. Similarly, the National Labor

Relation Act, as amended, attempts to balance the power of employers

and unions in collective bargaining.

Their decisions, effecting similar purposes, should then be

mutually instructive. Accordingly, recognition by the National
Labor Relations Board of the separateness of jointly owned, but
separately operated, employers should be heeded by the Commission

here.

The Board has long recognized that commonly owned employers may

still be separate under its Act, for purposes, for example, of




(e

picketing. [See generally, Charles J. Morris, The Developing Labeor
Law, pps. 1170-1174]. With the degree of separateness between
Kroger and King Soopers, particularly considering the separate
labor relations, personnel and payroll functions, the Labor Board

would easily find separate employer status.

Balance compels the same result here. Accordingly, what Kroger
does with its employees who have no management authority over King
Soopers employees should have no affect on King Soopers's personnel

and payroll practices.




I, Arthur L. Perg muuavm-tuy'af m
Co., state that J:‘ follwh\g is trues

1. The Kroger Co. and Dillon capmh-. me' m
separate corpouti.onu » :

‘2. The Kroger Co.. vu inemoutbd i.n' Mo

3. The corpouu ofﬂau of 'm- xroq'r ea. hlv- bun
continuously in Cincinnati, _Ohiet '

4. Dillon cmi.‘s. inc. was :lneorporaud 111 Kansas i
in 1921 and merged with a -ubs:ldury of The xrogor 00. :
n 1983;

S. The corporate offices of Dillom Conp-n:lot. Ina.
continue to be in Hutchinson, Kansas;

conducted by its President, Joseph A. Pichler, and its other
senior officers, none of whom are employed by The Kroger
Co.; There are some common Board members; : f

®
<« 6. The management of Dillon Companies, Inc. is
c
LA

— 7. Dillon Companies, Inc. is managed separatel 1y
The Kroger Co. and exclusively conducts its own retailing,
N store management, marketing, procurement, advertising, real
estate, financial, accounting, pharmaceutical, personnel and
employee relations, security, risk management, and all other
aspects of its day-to-day affairs; and

retailing which operate with the same independence, to wit:
SupeRx Drugs Corporation of Michigan and Hook Drugs, Inc. of
Indiana.

(em:
<
= 8. The Kroger Co. owns other corporations engaged in
o)
«

Lo //%&y_:/ 7-23- 35
ARTHUR L. FERGUSON Date

Sworn to and subscribed before me this 23 day of July,
1985.

[

ey % {%{% 7-23-%5
/ Notds o Date

ey KAY ROUSH
3 Publlc, State
! TIH/are o of Ohio
Yo, 0718k ' Gmmbska okw s 16, 190




Ms. Joyce Cullinan

0ffice of General Counsel
FEDERAL ELECTION COMMISSION
Washington, D.C. 20463

RE: Local 7, UFCW vs. Kroger, ét.al.
Complaint No. MUR 202

Dear Ms. Cullinan:

The following is King s&oper's-. Inc.'s resmse to the above-referenced
complaint.

INTRODUCTION

The complaint in this matter was received by Respondent, King Soopers, Inc., a
division of Dillon Companies, on July 12, 1985. In it, Local 7 alleges that
King Soopers violated the Federal Election Campaign Act, 2 USC Sec 441b(6), by
refusing, by letter dated May 1, 1985, to offer any method for making voluntary
political contributions by Local 7's members.

It is true that King Soopers refuses to offer any such method. However, as you
will see from the following analysis, the Act was not violated, since King
Soopers utilizes no such method for its stockholders or for any of its execu-
tive or administrative employees.

BACKGROUND OF KING SOOPERS

King Soopers is a division of Dillon Companies, Inc. It was a separate cor-
poration until purchased by Dillon many years ago. King Soopers operates
approximately sixty-seven retail grocery stores, exclusively in Colorado, and
warehouse and manufacturing facilities in Denver, Colorado. I am enclosing a
copy of Dillon's last annual report.

Local 7, United Food and Commercial Workers Union, represents a multi-store
bargaining unit of King Soopers employees.

@ A DILLON COMPANY




Kroger 1svﬁn mtion' ‘
twenty states, mt’ly fn

Kroger also owns Supekx Mgs
subsidiarfes. ! operate
Hook operates retail

2. Dillon's Maintenance of Mm

Dillon, 1tself, operates various nml stom mwfnnﬂfﬁg S“Ch.::

::sr:houses and food umfaeuﬂng 910nts. h m

Dillon was started in ““tchim m. o R e
't(here. Indeed, there is no phn ever to 1m m"m
roger.

Dillon divisions are totally responsible for thir m ml estate, um!
and labor relations, accounting, payroll, marketing, security, insurance and
all other aspects of the day-to-day management of its stores.

The Chief Executive officer of Dillon is Joseph A. Pichler, President. He is
not and has never been an employee of Kroger, and he serves as a Director of
Kroger without compensation. Chairman of Board Ray E. Dillon, Jr. and Vice
Chairman Richard W. Dillon, likewise, have never been Kroger employees, and
similarly serve as Kroger Directors.

3. King Sooper's Autonomy

King Soopers has its own senior management. Jim D. Baldwin is the President,
William C. Boggess, the Executive Vice President and Chief Operating Officer,
Jan S. Loutzenhiser, the Executive Vice President of Manufacturing and Ware-
housing, Edward P. Behlke, the Vice President of Industrial Relations, Thomas
P. Hosman, the Vice President of Finance, and. Russe" J. Dispense, Jr., Vice
President of Retail Operations.

BACKGROUND ON THE CONPLAINANT'S ALLEGATIONS

Complainant attached a May 1, 1985 letter of King $oegors to 1ts complaint.
Complainant demanded that King Soopers offer a method 11 deduction for
it to solicit and collect political contributions from {its lulbers who were
emp'l‘oyees of King Soopers. King Soopers responded, in short, that it had no
such system.

PER/85.201/6 -2~




After some time, Complainant again raised the issue, pointing out th
two Kroger divisions in Texas have payroll deductions available for
employees to make political contributions. Apparently, Complainant
of any other Kroger operating unit offering such and so is King Soopers

More importantly, no such method {s offered anywhere within King Sox
even within Dillon. Accordingly, King Soopers refuses to create such |
:ere‘lly for Complainant, merely because an operating unit of the parent
as done so. '

CONCLUSION

A11 that the Federal Election Campaign Act at Section 441b(5) and (6) requii
is that a labor organization be put on an equal footing with any corporati
whose ugloyees its represents when soliciting political contributions.
Indeed, the purpose of law, in general, was to balance power among ti
electorate during election campaigns.

Accordingly, that is all that subsection 5 requires. It states that a coms-
ation need offer to its labor organizations only that which it offers to its
stockholders and executive or administrative personnel. It states: e

Notwithstanding any other law, any method of soliciting
voluntary contributions or of fac“iﬁﬂng the making of
voluntary contributions to a separate segregated fund
established by a corporation, permitted by law to
corporations with regard to stockholders and executive
or administrative personnel, shall also be permitted to
labor organizations with regard to their members.
[emphasis added herein]

0f course, King Soopers offers no such method. But, even if you apply subsec-
tion 5 to Kroger and its subsidiaries as a single unit, still no such method is
offered. That is, Kroger offers such a method only to a limited and discrete
unit of executives, so only the corresponding labor organization need be
offered the same.

To effectuate this notion of balance, it seems that subsection 6 was added. It
specifically recognizes that different methods or no methods may be offered by
various subsidiaries, branches, divisions, etc. It states:

Any corporation, including its subsidiaries, branches,
divisions and affiliates, that utilizes a method of
soliciting voluntary contributions or facilitating the
making of voluntary contributions, shall make available
such method, on written request and at a cost sufficient
only to reimburse the corporation for the expenses
incurred thereby, to a labor organization representing
any members working for such corporation, its subsidi-
aries, branches, divisions, and affiliates. [emphasis
added herein]

PER/85.201/6
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Kenneth A. Gross, £sq.
Associate General Counsel £
Federal Election Commission a2t
Washington, D.C. 20463 G iy
: & own

Re: Complaint #MUR 2024

Dear Mr. Gross:

We received your letter dated June 19, 1985 on July 11, 1985. You can
expect a complete response to this complaint within two (2) weeks of that date.

Sincerely,
KING SOOPERS, INC.
/ /2R

Edward P. Behlke
Vice President of Industrial Relatjons

__ PER/85.196/4
A DILLON COMPANY




CERTIFIED MAIL
RETURN RECEIPT

Kinz Soocpers i
Scward P. Behlke, Vii
&% Tejon Street |
Derver, Colorado

Dear Mv. Behlke:

-Th¢s letter is to aotify yau thut or: Juno 7, 1985 the
Federal tlection Com;sszm received a complaint which alleges
that Xirg Scopers may have violated mgrt;ia sections of the
Feceral Election Campaign Rct of 1971, as amended ("the Act"). A
cooy of the complaint is enclosed. We have numbered this matter
MR 2@24. Please refer to this number in all future correspondence.

vnder the Act, you have the ooportunity to demonstrate, in
writinz, that no action should be taken apainst Kinp Socopers in
cormecTion with this matter. Your resoonse must be submitted
within 1T days of receiot of this letter. If rno resoonse is
rece‘vec within (S days, the Commiseicri may take Turther action
Sasec ar the available irnfoarnatiorn.

sudmit any Fact or lezal materials which vou
re veElavarit to o ta snigsiaon’s analysis of this matter.
soTroTviate, statevente should be submitted under oath.

R 6040 5

| TS e 13 wrnficden ‘r azocorcarce with &
SRR a1 A S e _: z{al 2 {f less vou niotifty the
Commissicon in writing that you wxsh the matter to be made public.

f vou intend to be represented by counsel in this matter,
acvise the Commigssion bv comnlieting the enclosed form
“-g rare, acdrese ancd teleshone number of such counsel,

: authorizing such counsel to receive any
Ziore antd other communications from the Commission.




. Cuil;nah,
&vuvnttachnd a brief .
hnnd’znu como‘axnts.

Sincerely,

) 00 Kl
Kenneth A.
Associate G

Erclosures

i. Complaint
2. Procedures
3. Designation of Cournsel Statement
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Dilion Companxcs.
70@ E. 3@th Rvenuq
Hutchinson, Kansas

Dear Sir or M.damlg

This letter iﬁf‘F "
Feceral E;ection mmi s

("the Act"). ‘?,-_:_ 2omp :
numbered this matter - 2024, Please .;“av;to this,nuub!r in all

future correspondence.

Under the Act, you havn the appovtunxty o demonutratc, in
writinz, that no action should be taken against the Dillon

Ccrzaries, Inc. in comnection with this matter. Your response must

submitted within 15 days of receipt of this letter. If no response
receivec within 15 days, the Commission may take further action
sased on the available information.

Siease =ubmit any factual or lepal materials which you
be_leve are relevant to the Commxsszon's analysis of this maiter.
LZrEr2 azzrooriate, statsments should be submitted under cath.

remnain- contidential in accorcance with 2
LIT7- (Y12 (A) uriess you nctify the
that you wish the matter to 2e made Dudliic.

If vou intend to be reoresented by counsel in this matter,
ase advise the Gomm:ss;on by completing the enclosed form
‘mz =he rame, adtress avnd teleohore number of such coursel,
ctatarzent authiorizing such counsel to receive any
caticne ant other communications from the Commission.

LU SR,
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'for handling complaints.

Sincerely,

_Enclosufis

1. Complaint
2. Procedures
3. Desipnation of Counsel Statement
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CERTIFIED MAIL
RETURN R

ECEIPT R
The Kroger Company
1214 Vine Street U iea

Cincinnati, Ohio 45201

Dear Sir or Maoamus‘

that The Kropger Couguny ﬁiy a ate ; ‘ .
Federal Election Campaigpn fict of 1971, as lmundud ('tht Act™). a
copy of the complaint is enclesed. We have numbered this matter
MUR 20824. Please refer to this number in all future
corresoondence.

Urcer the Act, you have the opportunity to demonstrate, in
writinz. that no action should be taken apainst The Kroger
Comzanv v conmection with this matter.  Your resoonse must be
suzritted within 15 days of receint of this letiter. If vio response is
~ec2:vec within 15 days, the Commission may take further action

zaszl ov The avalilable information.

S ease suamit any Tactual or lecal materials which you
tz..zv2 are relevert to the Commnission’s analiveis of this maiter.
img~z muovooriats. statemernte shoulc be su:v-’tec urcer ocath.

a0y

is matter will remain confidential in accordarnce with &
C.8.C. 437c(a) (4) (B) and 437gta) (12) (A) unless you notify the:
Commission in writing that you.wish the matter to be made public.

:

intercd to be represented by cournsel in this matter.
ize *ne2 Commissiorn by completing the enclosed form

: . the rname, acdress and teleohone number ¢f such counsel,
arc a statement authorizinpg such counsel to receive any
rotifications and other communications from the Commission.
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&ani.'ploasa contact Joye.-
tq this matter at (202). 8!3._

bi'{ﬁﬁiéibh'ﬁffn§¢ﬁsnl Statement
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chplainant, Local 7, Unitld !qu and Commercial
Workers Union, is a resident of UFCW Building, Suite 400,
7760 W. 38th Avenue, Wheat Ridge, Colorado 80033, and may
2;5r:=:ged at the following tclephonn number: (303)

II.

Respondent, Krogers, Inc., is a resident of Ohio, and
is a corporate enterprise engaged in interstate commerce.

o
o
1
ot L
c
'-v
C
L
(- <

Respondent, Dillon Companies, is a resident of
Kansas, and is a subsidiary of Krogers, Inc.

Respondent, King Soopers, Inc., is a resident of
Colorado, and is a subsidiary of Krogers, Inc.

III.

On May 1, 1985, Respon&ent. iolateg 2 USC §441b(6),
in that King Scopers, Ine., upon written request of Local 7,
United Food and Commercial Workers Union, improperly refused to
make available to the Union: ‘the method of soliciting




L0
(o)
v
o)
o)
L

; ; Bnran, JE., first being‘duly sworn, on
oath depo.n uys: That he is the Complainant; that he
has read the !btegoing complaint and knows the contents
thereof; and that the matters and things therein stated are
true of his own knowledge, except those matters stated on
the information or belief, and as to them he believes it to
be true.

Jovat- L. Do 4

Ernest L. Duran, Jr. /

Subscribed and sworn to before me this 3rd day of

_June ‘ ¢ 1985,




|

In your recent lm yo luutian“m Miel of Kroger in
m&& does.: | Soopes : te:

: rs open
autonomously and is cu-ﬂmly ‘separate fmngrouer except for
common ownership.

The - statute - on - which: m ml{ﬂmMm«tM& a. laber
organfzétion be provided t0 the practice of {ts
corporatien, subsidiary, branch. division, or affiliate. This
subsidiary does not utilize any such sethod and therefore is not
required to effer any.

Very truly

. e
Vice President of Industrial
Relations

EPB/er
cc: Ernest L. Duran, Jr.

PER/85.121/2

A DILLON COMPANY
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FEDERAL ELECTION COMMISSION

WASHINCTON. D C 20463

3/ /9 / K7

THE FOLLOWING MATERIAL IS BEING ADDED TO THE
Pl A
PUBLIC FILE OF CLOSED MUR — [ 3“4




DWAYNE

CHARLES E. MERCER

President

Affihated with
Colorado Food &
Beverage
Trades Council
Colorado
AFL-ClO
Denver Area
Labor Federatnon
Pueblo
Labor Council
Colorado Spnngs
Labor Council
Boulder
Labor Counail
Northern Colorado
Central Labor
Counctl
Grand Junchion
Trade & Labor
Assembly
Casper
Trades & Labor
Assembly
Chevenne Central
Labor Council
Wyoming
ARL-CIO

A ADKINS

Secretary - Treasoer

C(CH 2oy >
NeCRIVED A THE FEC

Chartered by United Food & Commercial Workers International Union AFL-CIO
UFCW Building, Suite 400, 7760 West 38th Avenue, Wheat Ridge, CO 8033 o)

“ R
Phone (303) 425-0897 « Interstate Toll Free 1-800-332-7735 ¢ Colorado T(GG’MV%SS“‘ISS a

| IR 2o

&>
Loy —
November 17, 1986 = A
- -_‘.;n ——
~No S
o 1o
P
—1 P
L] e o
‘/jr
Iir. Kenneth A. Gioss :: =
Assrciate General Counsel
Fedeir ol Klection Commission
Washington, D.C. 20463
Re: UFCW Local 7 v. Yrogers, 1ni:.;
Dillon Companies; King
Soopers, Inc.
Dear Mr. Gross:
As the abovp-referenced matter has bheen rezolveqd,
i am heireby reguesting any snd ali decisions reacnad 10
this matter. The local newspapers reported that the
Commission found the Company to be in viciation of the Act

and that it was fined $250.00. Thus, would you plesrs
submit any decumentation concerning the same.

Thank you for your attention to this matte

[avd

Sincervely,

Soud

Ernest L. Duran, .Jr.

Tanoavrasl O

B}
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FEDERAL ELECTION COMMISSION
WASHINGTON, D C 20463
November 26, 1986

Ernest L. Duran, Jr.
General Counsel

UOFCW Local 7

Suite 400

7760 West 38th Avenue
Wheat Ridge, CO 80033

MUR 2024

8

Dear Mr. Duran:

This is in reference to your letter dated November 17, 1986
requesting documentation in the above-captioned matter.

After conducting an investigation in this matter the
Commission determined there was probable cause to believe that the
_ Kroger Company violated 2 U.S.C. § 441b(b) (6), a provision of the
ol Pederal Election Campaign Act of 1971, as amended. On October 17,
1986, a conciliation agreement signed by the respondent was accepted
by the Commission, thereby concluding the matter. A copy of this

— agreement is enclosed for your information.

- The file number in this matter is MUR 2024. If you have any

. questions, please contact Eric Kleinfeld, the attorney assigned to
this matter, at (202) 376-5690. If you desire any further documents,

~ please contact our Public Records Office at (202) 376-3140.

- Sincerely,

Charles N, Steele
General Counsel

St ) ~F——

BY: Lois G. Lerner
Associate General Counsel

Enclosure
Conciliation Agreement




CHARLES E. MERCER

President

DWAYNE A. ADKINS

‘r

(8]

Secretary-Treasurer

Affiliated with:
Colorado Food &
Beverage
Trades Council
Colorado
AFL-CIO
Denver Area
Labor Federation
Pucbio
Labor Council
Colorado Spnngs
Labor Council
Boulder
Labor Council
Northern Colorado
Central Labor
Council
Grand Junction
Trade & Labor
Assembly
Casper
Trades & Labor
Assembly
Cheyenne Central
Labor Council
Wyoming
AFL-CIO

T
-

( f AR\ .
Chartered by United Food & Commercial Workers International Union AFL-CIO L K/& \/\ a “x

UFCW Building, Suite 400, 7760 West 38th Avenue, Wheat Ridgt;,(\CH(st‘x)(ﬁ;iI o) E . 38
Phone (303) 425-0897 « Interstate Toll Free 1-800-332-7735 « Colorado Toll Fret ¥-800°854.7054

October 7, 1986

=

C

)

Mr. Kenneth A. Gross .
Associate General Counsel —
Federal Election Commission
Washington, D.C. 20463

Re: UFCw Local 7 v. ¥Vrogers, Inc.;

Dillon Companies; King Snopers,

Inc.
Dear Mr. Gross:

The Union is hereby withdrawing the Complaint

filed in the above-referenced matter. The varties have
acreed ts a method of political checkoff.
Sincerely,
.~ — s/ \
[Pty Y L. 5 1!
. J ./’/- -
Ernest L. Duran, Jr. < iy

General Counsel
nlD:e1hs

vufcw #7
afl-cio
Charies ¢.

ccC: mercer

Fdward Relhilre







